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DANIEL  F.  BLAKE,  Trustee,  etc.,  of 
Thomas  J.  Meadows  &  Company,  Bank- 
rupt, Respt., 

V. 

SUSIE  L.  MEADOWS,  Appt. 

(225  Mo.  1,  123  S.  W.  868.) 

Bankruptcy  »  trustee's  title  —  out- 
standing equities. 

1.  A  trustee  in  bankruptcy  takes  title  to 
the  bankrupt's  property  which  has  been  con- 
veyed in  fraud  of  creditors,  and  contrary  to 
the  term?  of  the  bankruptcy  act,  subject  to 
outstanding  equities  not  lost  by  estoppel 
or  fraud,  to  which  tite  title  was  subject  in 
the  hands  of  the  bankrupt. 

Same  —  trust  for  wife  ^  enforcement. 

2.  The  conveyance  by  a  bankrupt  to  his 
wife  of  real  estate  which  he  had  purchased 
with  her  funds,  but  held  in  his  own  name, 


cannot  be  interfered  with  by  the  bankruptcy 
trustee,  in  the  absence  of  anything  to  estop 
her  from  claiming  the  benefit  of  the  trust. 

Same  —  estoppel  —  failure  to  enforce 
trust. 

3.  The  mere  failure  of  a  woman  immedi- 
ately to  enforce  the  promise  of  her  husband 
to  convey  to  her  real  estate  which  he  has 
purchased  with  her  funds,  and  the  title  to 
which  he  has  taken,  without  authority,  in 
his  own  name,  does  not,  in  the  absence  of 
fraud,  estop  her  from  relying  on  a  deed  in 
execution  of  the  promise,  made  after  he 
became  bankrupt,  although  he  was  in  busi- 
ness, and  credit  was  given  him,  without  her 
knowledge,  on  the  faith  of  the  property. 

Same  »  creditors  with  notice  »  rights. 

4.  Persons  with  knowledge  that  a  man 
purchased  real  estate  with  his  wife's  funds, 
and  took  the  title  thereto  in  his  own  name, 
cannot  raise  an  estoppel  against  her  right 
to  claim  the  property  as  against  their 
claims  arising  out  of  credit  extended  to 
him. 


Note.  —  Estoppel  of  one  who  permits  tU 
tie  of  real  property  to  stand  in  an' 
other's  name,  to  (tssert  title  as 
against  the  latter* s  creditors, 

I.  Introduction,  1. 
n.  Title  in  another  with  acquiescence  of 
owner. 

a.  In  general,  3. 

b.  Constructive  notice,  6. 

III.  Title  in  another  without  acquiescence, 

laches,  or  fraud  of  owner,  7. 

IV.  Judgment   lien,   ]0. 

y.  Extension   of  credit  on   faith   of   ap- 
parent ownership,    11. 
VI.  Negligence  in  extending  credit,  13. 

/.  Introduction, 

Earlier  cases  on  the  subject  of  this  note 
than  those  collected  here  will  be  found  in  a 
note  to  Breeze  v.  Brooks,  22  L.R.A.  257,  on 
"Estoppel  of  landowner  by  allowing  record 
title  to  remain  in  another."  For  rights  of 
one  leaving  his  chattels  in  another's  pos- 
session, to  claim  title  as  against  the  latter*s 
vendees  or  creditors,  see  note  to  Davis  v. 
First  Nat.  Bank,  25  L.R.A.(N.S.)  760. 
30  L.R.A.  (N.S.) 


This  note  is  not  intended  to  cover  cases 
in  which  there  is  some  positive  act  or  repre- 
sentation on  the  part  of  the  real  owner  of 
the  property,  intended  to  mislead  a  credit- 
or of  the  apparent  owner,  nor  will  it  include 
cases  turning  upon  the  interpretation  of 
special  statutes  governing  the  subject.  The 
question  discussed  here  is  whether  the  owner 
who  lets  the  title  to  his  real  property  stand 
in  the  name -of  another  thereby  so  places  it 
in  the  power  of  the  holder  of  the  legal  title 
to  deceive  the  latter'a  creditors,  that  the 
owner  will  not  be  allowed  to  assert  his 
rights  as  against  their  claims.  The  rights 
of  bona  fide  purchasers  and  mortgagees  are 
not  considered. 

In  Ludwig  v.  Highley,  5  Pa.  132,  the 
facts  that  the  debtor  was  the  ostensible 
owner  of  the  premises  by  the  sufferance  of 
the  real  owner,  and  that  the  debtor  was 
thereby  placed  in  a  position  to  deceive  the 
world,  and  thus  to  acquire  a  false  crediti 
were  held  not  to  affect  the  rights  of  the 
owner.  The  court  said:  "The  principle 
which  forbids  the  divorce  of  the  real  own- 
ership and  the  actual  possession  of  per- 
sonal chattels  has  never  been  extended  to 
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Nov., 


Fraud  »  statement  of  debtor's  proper- 
ty —  reliance. 

5.  Reliance  upon  ownership  of  a  certain 
parcel  of  land,  sufficient  to  overturn  a  deed 
by  the  debtor  to  a  third  person,  is  not 
shown  by  the  fact  that  the  creditor  had 
before  him  commercial  reports  showing  that 
the  debtor  was  "said"  to  own,  or  "credited" 
with  owning,  the  land,  or  that  he  has  good 
farm  or  town  property  of  a  certain  value, 
without  any  particular  reference  to  the 
land  in  question. 

(November  27,  1909.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Clay  County 
in  plaintiff's  favor,  as  trustee  in  bank- 
ruptcy, in  an  action  brought  to  set  aside 
a  deed  of  certain  real  estate,  alleged  to  be 


voidable  as  a  preference  under  the  bank- 
ruptcy act.     Reversed. 

llie  facts  are  stated  in  the  opinion. 

Mr.  Wash  Adams,  for  appellant: 

When  the  husband  used  the  money  of 
defendant,  his  wife,  which  had  come  to 
her  by  inheritance  from  her  father,  and 
was  her  separate  property,  in  the  purchase 
of  the  farm  in  controversy,  a  trust  there- 
by resulted  in  her  favor,  and  the  land,  in 
equity,  belonged  to  her. 

Broughton  v.  Brand,  94  Mo.  169,  7  8.  W. 
119;  Seay  v.  Hesse,  123  Mo.  450,  24  S.  W. 
1017,  27  S.  W.  633;  Hoffmann  v.  Hoffmann. 
126  Mo.  486,  29  S.  W.  603 ;  Jones  v.  Elkins, 
143  Mo.  651,  45  S.  W.  261;  Stickney  v. 
Stickney,  131  U.  S.  237,  33  L.  ed.  142,  9 
Sup.  Ct.  Rep.  677. 


corporeal  hereditaments.  That  principle 
rests  on  the  impolicy  of  permitting  collu- 
sive transfers  of  the  legal  ownership,  which 
would  put  the  property  beyond  the  reach  of 
the  debtor's  creditors,  rather  than  on  the 
ground  that  a  false  credit  is  given  by  a  re- 
tention of  possession.  But  this  species  of 
lejoral  fraud,  which  may  vitiate  a  real  trans- 
action, is  in  its  operation,  strictly  con- 
fined to  the  case  of  a  sale  or  pledcre  of  chat- 
tels. For  obvious  reasons,  it  would  produce 
the  most  mischievous  consequences  to  ap- 
ply it  to  the  possession  of  lands.  The  most 
usual  mode  by  which  real  property  is  en- 
joyed is  by  permitting  others  to  occupy  it, 
and  it  has  never  been  thought,  in  the  ab- 
sence of  actual  fraud,  that,  so  far  as  third 
persons  are  concerned,  it  makes  any  differ- 
ence whether  the  occupancy  be  by  virtue  of 
a  demise  for  years,  or  under  an  absolute 
conveyance,  coupled  with  a  secret,  bona 
fide  trust.  To  hold  otherwise  would  be 
materially  to  interfere  with,  in  a  great  vari- 
ety of  cases,  this  species  of  equitable  es- 
tate, which  our  laws  distinctly  recognizes. 
Our  books  furnish  numerous  instances  in 
which  the  possession  of  trust  property 
remained  in  the  trustee,  and  yet,  until  now, 
it  has  never  been  claimed  that  such  posses- 
sion subjected  the  land  to  the  burden  of  his 
debts.  In  the  case  of  personal  chattels,  pos- 
session is  said  to  be  the  only  indicia  of 
ownership  to  a  stranger,  but  this  cannot  be 
said  of  hereditaments.  In  short,  the  rea- 
soning applicable  to  one  species  of  prop- 
erty is  wholly  inapplicable  to  the  other, 
and  cessanie  ratione  legia,  cessat  ipsa  lex. 
To  introduce  a  new  rule  of  property,  with- 
out some  stringent  reason  calling  for  it, 
would  be  utterly  unjustifiable." 

But  it  has  often  been  held  that  the  true 
owner  may  be  estopped  by  letting  his  title 
stand  in  the  name  of  another.  In  Tren- 
ton Bkg.  Co.  V.  Duncan,  86  N.  Y.  230,  the 
court  said:  "The  authorities  establish  the 
doctrine  that  the  owner  of  land  may,  by  an 
act  in  paiSf  preclude  himself  from  asserting 
his  legal  title.  But  it  is  obvious  that  the 
doctrine  should  be  carefully  and  sparingly 
applied,  and  only  on  the  disclosure  of  clear 
and  satisfactory  grounds  of  justice  and 
'60  L.K.A.(N.S.) 


equity.  It  is  opposed  to  the  letter  of  the 
statute  of  frauds,  and  it  would  greatly  tend 
to  the  insecurity  of  titles,  if  they  were  al- 
lowed to  be  aflcctcd  by  parol  evidence  of 
light  or  doubtful  character.  To  authorize 
the  finding  of  an  estoppel  in  pais  against 
the  legal  owner  of  land,  there  must  be 
shown,  we  think,  either  actual  fraud,  or 
fault  or  negligence  equivalent  to  fraud,  on 
his  part  .  .  .  as  to  render  it  just  that, 
as  between  him  and  the  party  acting  upon 
his  suggestion,  he  should  bear  the  loss.- 
Moreover,  the  party  setting  up  the  estoppel 
must  be  free  from  the  imputation  of  laches, 
in  acting  upon  the  belief  of  ownership  by 
one  who  has  no  right." 

For  the  application  of  the  doctrine  of  es- 
toppel, there  must  jgenerally  be  some  in- 
tended deception  in  the  conduct  or  declara- 
tions of  the  party  to  be  estopped,  or  such 
gross  negligence  on  his  part  as  amounts  to 
constructive  fraud,  by  which  another  has 
been  misled  to  his  injury.  Where  the  es- 
toppel relates  to  the  title  of  real  property, 
it  is  essential  to  the  application  of  the 
doctrine  that  the  party  claiming  to  have 
been  influenced  by  the  conduct  or  declara- 
tions of  another  was  himself  not  only  des- 
titute of  knowledge  of  the  true  state  of  the 
title,  but  also  of  any  convenient  and  avail- 
able means  of  acquiring  such  knowledge. 
Where  the  condition  of  the  title  is  known  to 
both  parties,  or  both  have  the  same  means 
of  ascertaining  the  truth,  there  is  no  es- 
toppel. Brant  v.  Virginia  Coal  &  I.  Co. 
93  U.  S.  327,  23  L.  ed.  927. 

In  Gillean  v.  Witherspoon  (Tex.  Civ. 
App.)  121  S.  W.  909,  it  is  said  that  it  ha? 
been  repeatedly  held  in  Texas  that  to  estop. 
a  married  woman  from  asserting  her  rightb 
to  land,  it  is  essential  that  she  should  be 
guilty  of  some  positive  fraud,  or  else  of 
some  concealment  or  suppressi(>n  which  in 
law  would  be  equivalent  thereto. 

To  estop  a  married  woman  from  asserting 
her  right  to  land,  she  must  have  been  guilty 
of  some  positive  act  of  fraAid,  or  of  an  act 
of  concealment  or  suppression  which,  in  the 
law,  would  be  equivalent  thereto,  which  act, 
representation,  or  concealment  was  intended 
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Hie  land  being,  in  equity,  her  property, 
the  conveyance  to  defendant  was  not  a 
fraud  upon  his  creditors,  but  was  valid 
and  lawful. 

DeBerry  v.  Wheeler,  128  Mo.  85,  49  Am. 
St.  Rep.  638,  30  S.  W.  338;  Marston  y. 
Dresen,  85  Wis.  630,  55  N.  W.  896;  Seay 
V.  Hesse,  supra;  Payne  v.  Twyman,  68  Mo. 
339;  Clowser  v.  Noland,  133  Mo.  221,  34 
S.  W.  64;  Medsker  v.  Bonebrake,  108  U. 
S.  66,  27  L.  ed.  654,  2  Sup.  Ct.  Rep.  351; 
Bennet  v.  Strait,  63  Iowa,  620,  19  N.  W. 
806;  Garner  v.  Second  Nat.  Bank,  151  U.  S. 
420,  38  L.  ed.  218,  14  Sup.  Ct.  Rep.  390; 
Hauselt  v.  Harrison,  105  U.  S.  401,  26  L. 
ed.   1075. 

The    trustee   in    bankruptcy    takes    just 


such  title  as  the  bankrupt  had,  and  no 
better  or  greater  title,  and  subject  to 
estoppel  and  all  liens  or  equities  to  which 
the  title  was  subject  in  the  hands  of  the 
bankrupt. 

Bush  V.  Export  Storage  Co.  136  Fed. 
920;  Hood  v.  Blair  State  Bank,  3  Neb. 
(Unof.)  432,  91  N.  W.  705;  Duplan  Silk 
Co.  V.  Spencer,  53  C.  C.  A.  321,  115  Fed. 
690;  Loveland,  Bankr.  2d  ed.  §  173;  Stewart 
V.  Piatt,  101  U.  S.  731,  25  L.  ed.  816;  Cook 
V.  Tullis,  18  Wall.  332,  21  L.  ed.  933; 
Dudley  v.  Easton,  104  U.  S.  99,  26  L.  ed. 
668 ;  5  Cyc.  Law  &  Proc.  p.  341 ;  Re  Stand- 
ard Laundry  Co.  53  C.  C.  A.  644,  116  Fed. 
478;  Brandies  v.  Cochrane,  112  U.  S.  344, 
28  L.  ed.  760,  5  Sup.  Ct.  Rep.  190;  Nichols 
V.   Eaton,    91    U.    S.    716,   23   L.    ed.   254; 


to  cause  another  to  alter  his  position  or 
condition,  and  which  has  actually  had  such 
effect.  Matador  Land  &  Cattle  Co.  v. 
Cooper,  39  Tex.  Civ.  App.  99,  87  S.  W.  235. 

But  the  doctrine  that  there  must  be  actu- 
al fraud  is  not  borne  out  by  the  authorities. 
In  Galbraith  v.  Lunsford,  87  Tenn.  89,  1 
L.R.A.  522,  9  S.  W.  365,  the  court  said:  "It 
is  true  that  there  is  a  theory  which  makes 
the  essence  of  equitable  estoppel  to  consist 
of  fraud,  but  this  theory  is  not  sustained  by 
principle  or  authority.  There  are  many 
well-settled  cases  of  estoppel,  familiar  to 
courts  of  equity,  which  do  not  rest  upon 
fraud,  and  instances  are  admitted,  even  by 
the  courts  which  maintain  this  theory, 
which  cannot  be  said  to  involve  any  ele- 
ment of  fraud  unless  by  a  complete  per- 
version of  language  and  misuse  of  terms. 
The  confusion  to  be  found  in  some  of  the 
books  on  this  subject  is  due  doubtless  to  the 
fact  that  the  fraud  referred  to  has  its  origin 
in  the  effort  afterward  to  set  up  rights  con- 
trary to  the  conduct  of  the  party,  although, 
at  the  time  of  the  act  constituting  the  es- 
toppel, there  was  the  most  perfect  good 
faith.  The  term,  as  used  in  such  cases,  is, 
as  Mr.  Pomeroy  expresses  it,  virtually 
synonymous  with  'unconscientious'  or  'in- 
equitable.' It  is  in  this  sense  that  it  may 
be  said  that  it  is  a  fraud,  or  fraudulent,  to 
attempt  to  repudiate  the  conduct  which  has 
induced  the  other  party  to  act,  and  upon 
which  the  estoppel  is  predicated;  but  it  is 
entirely  another  thing  to  say  that  the  con- 
duct itself, — the  acts,  words,  or  silence  of 
the  party, — constituting  the  estoppel,  must 
be  an  actual  fraud,  done  with  the  then  in- 
tention of  deceiving.  It  may  therefore  be 
safely  said  that  although  fraud  may  be,  and 
often  is,  an  ingredient  in  the  conduct  of  the 
party  estopped,  it  is  not  an  essential  ele- 
ment if  the  word  is  used  in  its  commonly 
accepted  sense;  and  the  use  of  the  term  is 
unnecessary,  and  often  improper,  unless  ap- 
plied to  the  effort  of  the  party  estopped  to 
repudiate  his  conduct,  and  to  assert  a  right 
or  claim  in  contravention  thereof." 

It  is  not  necessary  that  the  wife  should 
have  been  an  active  participant  in  any 
scheme  of  fraud  known  to  her  to  be  such, 
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in  order  to  estop  her  from  asserting  her 
equitable  title  to  real  estate  in  her  hus- 
band's name,  as  against  his  creditors.  Hop- 
kins V.  Joyce,  78  Wis.  443,  47  N.  W.  722. 
The  court  said  that,  having  voluntarily  put 
it  in  the  power  of  her  husband  to  obtain 
credit,  and  he  having  obtained  it  thereby,  it 
would  be  a  fraud  upon  those  who  dealt  with 
him  on  the  faith  of  his  apparent  ownership 
to  permit  her  to  assert  her  alleged  equitable 
interest  in  the  property. 

//.  Title  in  another  with  acquiescence 

of  owner, 

a.  In  general. 

If  the  equitable  owner  has  actual  or  con- 
structive notice  that  the  title  to  the  prop- 
erty stands  in  the  name  of  another,  and 
that  it  is  liable  to  lead  to  the  extension  of 
credit  to  the  apparent  owner,  and  steps  are 
not  promptly  taken  to  disclose  the  real  title, 
it  is  generally  held  that  the  true  owner  will 
be  estopped  to  assert  his  rights  as  against 
one  actually  deceived  by  the  appearance 
of  ownership. 

Where  the  controversy  is  between  the  hus-  • 
band  and  the  judgment  creditor,  it  is  a 
material  circumstance  whether  the  wife  has 
permitted  the  husband  to  hold  himself  out 
as  the  owner  of  the  property,  and  thereby 
gain  credit  on  the  strength  of  such  owner- 
ship, and  by  permitting  her  husband  to  hold 
the  title  to  property,  knowing  that  he  is 
engaged  in  mercantile  business,  and  in  the 
constant  purchase  of  goods  to  carry  on  that 
business,  she  consents  that  he  may  obtain 
credit  on  the  strength  of  his  apparent  own- 
ership, as  it  appears  of  record.  Hauk  v. 
Van  Injren,  196  111.  20,  03  N.  E.  705,  affirm- 
ing 97  111.  App.  642. 

A  woman  who  has  allowed  the  title  to 
real  estate  to  stand  of  record  in  the  name 
of  her  husband  for  over  twenty  years  can- 
not assert  title  thereto  as  against  a  creditor 
whose  right  accrued  while  the  title — of 
which  fact  she  had  either  actual  or  con- 
structive notice — stood  in  her  husband. 
Steel  V.  Fitzhenry,  78  111.  App.  400. 

Where  real  property  was  originally  bought 
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Nov., 


Re  Mullen,  101  Fed.  413;  Re  Hanna,  105 
Fed.  587. 

Fraud,  actual  or  constructive,  is  a  neces- 
aary  element  to  give  the  trustee  in  bank- 
ruptcy a  right  of  action. 

Bush  V.  Export  Storage  Co.  supra. 

A  married  woman  cannot  lose  her  land, 
separate  or  not  separate  estate,  by  estoppel 
(in  pais)  without  actual  fraud,  if  even  by 
it. 

Waldron  v.  Harvey,  64  W.  Va,  609,  102 
Am.  St.  Rep.  959,  46  S.  £.  603;  Brant  v. 
Virginia  Coal  &  I.  Co.  93  U.  S.  327,  23 
L.  ed.  927 ;  Baker  v.  Mclnturff,  49  Mo.  App. 
609;  Hyde  v.  Powell,  47  Mich.  156,  10  N. 
W.  181. 

Mere  passive  conduct  or  silence  will  not 
estop  a  married  woman. 


Ingals  V.  Ferguson,  138  Mo.  358,  39  S.  W, 
801;  Dull  V.  Merrill,  69  Mich.  49,  36  N. 
W.  677;  Marston  v.  Dresen,  supra;  Bank 
of  United  States  v.  Lee,  13  Pet.  107-119, 
10  L.  ed.  81-87;  Brant  v.  Virginia  Coal  4 
I.  Co.  supra;  Burke  v.  Adams,  80  Mo.  614, 
60  Am.  Rep.  510;  Garner  v.  Findley,  110 
Fed.  123;  McClain  v.  Abshire,  72  Mo.  App. 
390;  Matador  Land  k  Cattle  Co.  v.  Cooper, 
39  Tex.  Civ.  App.  99,  87  S.  W.  235. 

The  alleged  declaration  of  the  husband 
that  the  land  was  his  was  not  admissible. 

Maffi  V.  Stephens  (Tex.  Civ.  App.)  93 
S.  W.   158. 

Estoppel  cannot  be  invoked  as  to  those 
creditors  who  had  knowledge  of  the  trans- 
action. 


with  the  wife's  money,  and  afterwards  sold 
and  other  property  purchased,  and  that  was 
repeated  several  times  for  a  period  of  ten 
years,  the  business  being  transacted  in  the 
name  of  the  husband,  and  the  purchases  be- 
ing made  by  him  in  his  name,  it  was  held 
that  the  wife  was  estopped  from  asserting 
title  as  against  those  advancing  credit  on 
the  faith  of  such  ownership.  Hockett  v. 
Bailey,  86  111.  74. 

If  a  woman  permits  her  husband  to  take 
her  money  and  invest  it  in  land  in  his  own 
name,  and  to  deal  with  it  as  his  own,  and  he 
obtains  credit  upon  tlie  strength  of  his  ap- 
parent ownership  of  it  up  to  a  time  when 
he  fails  in  business,  she  will  not  be  allowed 
then  to  claim  it  against  his  creditors,  hav- 
ing permitted  him  to  represent  it  to  be  his 
own,  and  upon  the  apparent  ownership  of 
which  he  has  obtained  his  credit  and  stand- 
ing in  business.  George  Taylor  Commission 
Co.  V.  Bell,  62  Ark.  26,  34  S.  W.  80. 

A  woman,  by  permitting  her  husband  and 
son  to  operate  a  sawmill  in  their  own 
names,  which  she  must  have  known  formed 
the  basis  of  credit  extended  by  those  who 
dealt  with  them,  will  be  estopped  from 
■claiming  title  as  against  creditors  who  ex- 
tended credit  on  the  faith  ther^f.  Roberts 
V.  Bodman-Pettit  Lumber  Co.  84  Ark.  227, 
105  S.  W.  258. 

If  a  wife's  money  is  paid  for  land,  and 
the  deed  is  made  to  her  husband,  and  the 
husband  asserts  that  the  land  is  his,  and 
by  her  direction  he  returns  it  for  taxes  as 
his  own,  and  he  so  represents  it  to  a  credit- 
or in  order  to  obtain  credit,  which  is  given 
him  on  the  faith  of  such  statement,  and 
without  notice  of  the  wife's  right,  the  land 
is  subject  to  the  debt,  notwithstanding  the 
wife's  equitable  right  therein,  and  notwith- 
standing the  fact  that  she  afterwards  pro- 
cures the  first  deed  to  be  canceled,  and  a 
deed  to  be  made  to  her  by  the  vendor.  Ken- 
nedy V.  Lee,  72  Ga.  39. 

Where  a  wife  knew  that  title  to  land 
bought  with  her  money  was  taken  in  her 
husband's  name,  and  allowed  it  so  to  stand 
for  over  two  years,  it  was  held  that  it  was 
liable  for  his  debts.  Keady  v.  White,  168 
111.  76,  48  N.  E.  314. 
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Real  estate  having  been  permitted  to  stand 
for  a  period  of  fifteen  years  in  the  husband's 
name,  during  which  time  he  erected  a  dwell- 
ing house  and  other  valuable  improvements 
upon  it  with  his  own  means,  holding  pos- 
session and  dealing  with  the  land  as  his 
own,  and  contracting  debts  on  the  faith  of 
such  o\vnership,  it  was  held  that  a  convey- 
ance of  the  property  to  the  wife  would  not 
be  allowed  to  stand  against  the  claims  of 
the  husband's  creditors.  Miller  v.  Payne, 
4  111.  App.  112. 

Where  a  wife  advanced  various  sums  of 
money  to  her  husband  from  time  to  time, 
for  a  period  of  twenty  years,  permitting 
him  to  use  the  money  in  his  business  opera- 
tions, and  to  buy  land,  and  certain  land 
was  purchased  by  him  in  his  own  name, 
and  was  so  held  by  him  for  a  period  of  six 
or  seven  years,  under  an  understanding  that 
he  would  protect  her  by  putting  the  land 
in  her  name  when  it  was  paid  for,  it  was 
held  that  she  could  not  set  up  her  claim  to 
the  land  to  defeat  a  creditor  who  had  trust- 
ed him  on  the  faith  of  the  property  which 
he  held  with  his  wife's  knowledge  and  con- 
sent.    Maddox  v.  Epler,  48  111.  App.  265. 

Where  a  woman  for  nearly  two  years 
suffered  a  deed  of  her  property  to  remain 
on  the  public  records  in  her  husband's  name, 
and  allowed  him  to  receive  credit  on  the 
faith  of  his  ownership  of  the  land,  it  was 
held  that  she  would  not  be  allowed  to  as- 
sert title  as  against  creditors  of  her  hus- 
band who  relied  fully  upon  his  title  in  ex- 
tending credit,  without  knowledge  of  her 
rights.  Minnich  v.  Shaffer,  135  Ind.  634, 
34  N.  E.  987. 

A  woman,  by  permitting  the  leoral  title  to 
her  land  to  remain  in  the  name  of  lier  hus- 
band unquestioned,  and  by  allowiiis:  him 
to  procure  credit  on  the  faith  of  such  title, 
and  thereby  to  improve  her  property,  she 
having  knowledge  of  such  facts,  is  estopped 
from  setting  up  her  title  against  creditors 
of  her  husband,  deceived  by  the  apparent 
ownership.  Le  Coil  v.  Armstrong-Landon- 
Hunt  Co.  140  Ind.  256,  39  N.  E.  922. 

Where  a  woman  for  nearly  eighteen  years 
had  suffered  the  title  to  her  land  to  remain 
on  the  public  records  in  the  name  of  her 
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Hequembourg  ▼.  Edwards,  155  Mo.  523, 
56  S.  W.  490. 

Mr.  Frank  P.  Divelbiss  also  for  appel- 
lant. 

Messrs.  James  M.  Sandusky,  liavelock 
A  Kirkpatrlck,  and  Karnes,  New,  St 
Kranthoff  for  respondent. 

Iiamm,  P.  J.,  delivered  the  opinion  of 
the  court: 

Thomas  J.  Meadows,  merchant  in  the 
village  of  Lawson,  Ray  county,  Missouri, 
doing  business  under  the  name  and  style 
of  Meadows  &  Company,  on  May  10,  1905, 
was  adjudged  a  bankrupt  by  the  district 
court  of  the  United  States  for  the  western 
division  of  the  .western  district  of  Missouri. 
On  due  steps  taken,  Daniel  F.  Blake  was 


appointed  trustee  of  the  bankrupt  estate, 
and  took  upon  himself  the  burden  of  ad- 
ministering the  trust.  Presently  said 
Blake  lodged  his  bill  in  equity  in  the 
Olay  circuit  court,  charging  (among  other 
things)  that  Meadows  in*March,  1898,  by  a 
deed  duly  executed  by  the  then  owners,  be- 
came seised  in  fee  of  the  S.  W.  1  and  the 
S.  i  of  the  N.  W.  i,  section  35,  township 
54,  range  30,  in  Clay  county;  that  he  took 
possession  under  his  deed,  and  thenceforth 
represented  himself,  with  the  knowledge 
and  consent  of  defendant,  as  the  owner; 
that  subsequently  he  became  indebted  to 
divers  ^lersons  in  sundry  sums,  proved  and 
allowed  against  his  estate  in  bankruptcy; 
that  in  February,  1905,  intending  thereby  to 
hinder  and  defraud  his  creditors,  he,  by  a 


husband,  joining  also  with  him  in  the  exe- 
cution of  mortgages  upon  the  same  as  his 
land,  and  allowing  innocent  persons  to  be- 
come his  creditors  on  the  faith  that  he  was 
the  o\Yner  of  the  land,  she  cannot  assert 
title  as  against  such  creditors.  Pierce  v. 
Hower,  142  Ind.  626,  42  N.  E.  223. 

In  Lyman  v.  Cessford,  15  Iowa,  233,  it 
was  said,  obiter,  that  if  it  had  appeared  in 
the  case  that  the  recorded  title  of  the  land 
sought  to  be  reached  by  creditors  was  in  the 
husband  at  the  time  of  the  contracting  of 
the  debt,  and  that  the  creditors,  actually 
or  constructively,  gave  credit  to  the  husband 
on  the  faith  of  that  fact,  the  court  would  be 
inclined  to  hold  that  they  were  entitled  to 
the  rights  of  a  prior  creditor  as  against  a 
voluntary  unrecorded  conveyance,  and  es- 
pecially so  if  it  should  appear  that  the 
wife  fraudulently  or  negligently  withheld 
the  deed  from  record. 

Where  it  appeared  that  the  wife  wanted 
her  husband  to  give  her  a  deed  to  her  land, 
but  that  she  could  not  make  him  do  it; 
that  she  knew  within  a  short  time  after  the 
conveyance  was  made  to  him  that  the  title 
was  in  his  name,  and  that  the  record  showed 
he  was  the  equitable  as  well  as  the  legal 
owner;  that  she  also  knew  he  was  of  a 
speculative  turn  of  mind,  and  was  engacred 
in  operations  on  the  board  of  trade;  that 
he  did  not  acknowledge  the  trust  she 
claimed,  and  she  nevertheless  stood  idly  by, 
knowing  well  that  creditors  might  be  de- 
ceived, and  would  gfive  credit  to  her  hus- 
band on  the  strength  of  his  apparent  finan- 
cial ability;  that  she  did  not  bring  suit  or 
do  anything  to  notify  persons  dealing  with 
her  husband  of  her  claims,  and  allowed 
him  to  become  involved  to  such  an  extent 
that  he  was  forced  to  suspend;  and  that 
she,  at  the  last  moment,  when  everything 
seemed  to  be  slipping  away  from  them,  ac- 
cepted a  conveyance,  knowing  that  suits  had 
been  commenced  against  her  husband,  which, 
in  a  few  days,  would  ripen  into  judgments, 
and  absorb  the  land, —  it  was  held  that  she 
could  not  assert  title  to  the  property  as 
against  her  husband's  creditors,  her  acqui- 
escence and  laches,  as  well  as  her  implied 
consent  to  the  ostensible  ownership  of  the 
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land,  estopping  her  from  claiming  title. 
Iseminger  v.  Criswell,  98  Iowa,  382,  67  N. 
W.  289. 

A  wife,  having  for  twenty  years  allowed 
her  land  to  stand  in  her  husband's  name, 
to  be  held  by  him  in  secret  trust  for  her 
benefit,  the  husband  occupying  the  premis- 
es, and  treating  them  in  all  respects  as  his 
own,  credit  being  extended  to  him  in  reli- 
ance upon  such  ownership,  it  wrs  held  ^^hat 
slie  must  be  presumed  to  have  known  that^ 
in  the  ordinary  course  of  business,  he  would 
be  likelv  to  obtain  credit  bv  reason  of  his 
ostensible  ownership,  and  that,  having  con- 
sented that  the  land  stand  in  his  name,  she 
ought  not  to  be  heard  to  say,  as  against 
those  extending  credit  in  reliance  on  the 
security,  that  she,  rather  than  he,  owned 
thopropertv.  McCormick  Harvesting  Mach. 
Co.  V.  Perkins,  135  Iowa,  64,  110  N.  W.  15. 

In  Rieschick  v.  Klingelhoefer,  91  Mo.  App. 
430,  it  was  held  that  property  paid  for  and 
improved  by  daughters,  in  their  mother's 
name,  was  liable  for  the  satisfaction  of 
those  debts  of  the  apparent  owner,  con- 
tracted on  the  faith  of  the  apparent  owner- 
ship. 

Although  real  estate  may  have  been  pur- 
chased with  the  money  of  the  wife,  the  in- 
tention being  to  have  the  title  in  her  name, 
if,  after  the  title  is  taken  in  the  name  of 
her  husband,  she  permits  it  so  to  remain 
for  several  years,  knowing  that  her  husband 
is  engaged  in  mercantile  business,  she  will 
be  estopped  from  asserting  title  as  against 
creditors  extending  credit  on  the  faith  of 
such  ownership.  Roy  v.  McPherson,  11  Neb. 
197,  7  N.  W.  873. 

In  Laing  v.  Evans,  64  Neb.  454,  90  N.  W. 
246,  it  was  held  that  a  wife  who,  in  1881, 
procured  her  husband  to  buy  land  for  her 
in  his  own  name,  and  left  the  contract  in  his 
name  until  1896,  when  the  property  was 
paid  for  and  the  deed  made  to  her,  and  who 
had,  in  the  meantime,  permitted  the  hus- 
band to  lease  the  land,  take  notes  for  rent 
in  his  own  name,  and  manage  it  as  his  own, 
was  estopped  to  claim  as  against  a  creditor 
who  had,  with  knowledge  of  such  manage- 
ment, but  with  no  actual  knowledge  of  the 
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deed  put  of  record,  conveyed  said  farm  to 
his  wife,  the  defendant,  Susie  L.,  said  deed 
reciting  a  consideration  of  $8,000;  that  the 
deed  was  without  any  consideration  in  fact, 
but  on  the  pretended  consideration  that 
Susie  L.  had  paid  the  purchase  price  at 
the  time  of  the  conveyance  to  Thomas  J.  in 
1898,  and  that  the  conveyance  to  her  was 
an  execution  of  a  pretended  trust  arising 
on  such  payment  of  the  original  purchase 
money;  that  such  pretended  consideration 
should  not  avail  as  legal  or  valid,  because 
Susie  L.  at  the  time  had  no  intention  of 
claiming  the  land  as  her  own,  or  claiming 
any  indebtedness  due  her  by  Thomas  J. 
by  reason  of  her  furnishing  such  purchase 
money;  that  if  she  furnished  the  purchase 
money,  it  was  not  paid  upon  a  purchase  * 


of  the  land  in  her  own  behalf  or  for  her 
use  and  benefit^  but  in  order  to  have  the 
land  conveyed  to  Thomas  J.  as  his  own,  and 
to  enable  him  to  obtain  and  have  credit 
in  carrying  on  business;  further,  that  such 
pretended  consideration  should  not  prevail 
as  a  valid  or  legal  one,  for  the  reason  that 
the  title  was  allowed  to  remain  in  Thomas 
J.  of  record  from  April,  1898,  to  the  9th 
day  of  February,  1905,  with  the  knowledge 
and  acquiescence  of  defendant,  during  which 
time  Thomas  J.,  with  her  consent,  held  pos- 
session of  the  land,  controlled  and  dealt 
with  it  as  his  own,  held  himself  out  as  the 
owner,  and  was  recognized  as  the  owner 
while  engaged  in  business  as  a  merchant, 
which  required  him  to  incur  liability  and 
to  obtain  and  have  credit  on  the  faith  of 


contract,  loaned  the  husband  money  in  1894, 
on  the  faith  of  his  ownership  of  the  land. 

If  a  wife  vests  her  property  in  her  hus- 
band, and  permits  him  to  appear  to  the 
world  to  be  the  owner  thereof,  and  he  con- 
tracts debts  in  the  course  of  business,  while 
he  is  apparently  such  owner,  she  is  estopped 
to  deny,  as  against  the  creditors,  that  he  is 
the  owner.  Mertens  v.  Schlemme,  68  N.  J. 
£q.  544,  59  Atl.  808. 

Where  a  woman  voluntarily  permits  her 
husband  to  retain  the  apparent  title  to  her 
property,  and  to  deal  with  it  as  his  own 
for  twenty-eight  years,  she  is  estopped  from 
afterwards  asserting  her  claim  as  against 
creditors  of  the  husband,  who  have  dealt 
with  him  upon  the  faith  of  his  apparent 
ownership.  Sears  v.  Davis,  40  Or.  236,  66 
Pac.  913. 

Where  a  mother  conveyed  property  to  her 
son  for  the  purpose  of  avoiding  confiscation 
during  the  Rebellion,  it  was  held  that,  by 
making  the  conveyance  valid  and  effective 
on  its  face,  and  permitting  the  same  to  be 
registered,  she  thereby  held  her  son  out  to 
the  world  as  the  owner  of  the  property,  en- 
abling him  to  obtain  credit  on  the  strength 
thereof,  and  that  she  would  be  estopped  to 
deny  his  title,  to  the  prejudice  of  persons  so 
extending  credit.  Susong  v.  Williams,  1 
Heisk.  625. 

But  in  Bicocchi  v.  Casev-Swasey  Co.  91 
Tex.  259,  66  Am.  St.  Rep.  875,  42  S.  W.  963, 
the  court  was  of  the  opinion  that  the  ques- 
tion of  estoppel  was  not  really  involved  in 
the  last-mentioned  case,  and  that  the  whole 
case  was  disposed  of  on  the  question  of  its 
beinc^  a  voluntary  conveyance. 

After  title  to  land  has  remained  in  the 
owner's  husband  for  a  period  of  seven  years 
or  more,  and  by  proper  diligence  she  mir^it 
have  ascertained  that  fact,  it  was  held  that 
she  would  not  be  permitted  to  maintain 
title  as  against  one  who  extended  credit  to 
the  husband  on  the  faith  of  his  apparent 
ownership,  and  who  had  obtained  a  lien,  es- 
pecially where,  after  ascertaining  the  ex- 
istence of  the  title  in  her  husband,  and  se- 
curing a  deed  of  the  property  from  him,  she 
had  failed  to  record  the  deed  for  nearly  a 
year,  during  which  time  the  rights  of  her 
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husband's  creditors  had  matured.  Smith  v. 
Willard,  174  111.  538,  66  Am.  St.  Rep.  313, 
51  N.  E.  835. 

One  who  negligently  allows  the  legal  title 
to  go  to  another,  with  the  apparent  power 
to  convey  and  mortgage  the  land,  will  not  be 
allowed  to  assert  title  as  against  one  who 
innocently  loans  money  on  the  strength  of 
the  apparent  ownership,  the  rule  of  equity 
which  controls  being  that  where  one  oi  two 
innocent  persons  must  suffer  by  the  fraud 
of  a  third  person,  he  who  trusts  the  third 
person,  and  places  the  means  in  his  hands 
to  commit  the  wrong,  must  bear  the  loss. 
Lawrence  v.  Guaranty  Invest.  Co.  61 
Kan.  222,  32  Pac.  816. 

Where  a  husband  knows  of  and  acqui- 
esces in  the  holding  of  property  claimed  by 
and  in  the  name  of  his  wife,  he  cannot  as- 
sert his  interest,  to  the  prejudice  of  her 
judgment  creditors.  Stewart  v.  Mix,  30  La. 
Ann.  1036. 

In  Greer  v.  Mitchell,  42  W.  Va.  494,  20 
S.  E.  302,  the  owner  of  land,  having  himself 
conveyed  it  to  another,  and  allowed  it  to 
remain  in  the  latter's  name  for  years,  was 
held  estopped  from  asserting  title  as  against 
third  persons  extending  credit  on  the  faith 
of  the  apparent  ownership. 

h.  Constructive  notice. 

In  Grouse  v.  Morse,  49  Iowa,  387,  the 
doctrine  that  when  property  is  intrusted  to 
an  agent,  which  he  uses  and  controls  as  his 
own,  and  while  so  in  his  possession  it  is 
seized  on  execution  for  his  debts,  the  owner 
is  estopped  from  claiming  the  property,  was 
held  not  to  apply  to  a  case  in  which  real 
estate  of  the  wife  was  deeded  to  her  hus- 
band by  mistake,  and  was  rcconveved  to  her 
before  the  creditors  of  the  husband  who  be- 
came such  on  the  strength  of  the  latter's  ap- 
parent title,  had  obtained  judgment  and  a 
lien  upon  the  property.  Day,  J.,  dissenting, 
however,  said  that  if  it  had  been  shown  that 
a  deed  was  upon  record,  conveying  the  prop- 
erty to  her  husband,  and  that  she  had  per- 
mitted it  to  remain  there,  proclaiming  a 
falsehood  to  the  world,  there  could  be  no 
question  that  she  would  be  estopped  to  in- 
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hit  financial  ability  to  discliarge  his  ob- 
ligations as  they  matured;  that  defendant 
well  knew  all  this;  that  Thomas  J.  was 
thereby  enabled  to  and  did  obtain  credit 
upon  the  faith  and  belief  of  his  ownership 
of  said  lands,  and  that  the  claims  and  de- 
mands allowed  against  his  estate  in  bank- 
ruptcy were  contracted  and  credit  therefor 
extended  on  the  faith  and  belief  he  was 
such  owner;  that  the  conveyance  to  Susie 
L.  left  him  without  sufficient  assets  to  pay 
such  debts,  and  the  effect  of  it  was  to  render 
him  insolvent;  and  that,  the  premises  con- 
sidered, the  deed  is  fraudulent  and  void  as 
to  such  creditors,  and  void  as  to  the  plain- 
tiff as  trustee  in  bankruptcy.  Wherefore, 
etc. 

After  sundry  intermediate  steps  and  in- 


cidents, not  material  here,  issue  was  joined 
by  answer  charging,  among  other  things, 
that  defendant's  maiden  name  was  Cum- 
mins; that  she  was  the  only  child  of  Madi- 
son B.  and  Emma  J.  Cummins;  that  Madi- 
son B.  died  in  February,  1898,  Thomas  J. 
Meadows  becoming  his  administrator;  that 
on  the  6th  of  April,  1898,  defendant  and 
her  said  mother,  acting  through  Thomas  J. 
as  their  agent,  purchased  the  land  in  con- 
troversy; that  all  of  the  purchase  money 
(except  $2,500)  was  on  deposit  in  the  Com- 
mercial Bank  of  Lawson,  in  the  names  of 
defendant  and  her  said  mother,  respec- 
tively, came  from  the  estate  of  Madison  B., 
and  had  been  paid  over  to  them  by  Thomas 
J.  as  administrator;  that  the  purchase 
price  of  the  land  (except  said  $2,500)   was 


sist  upon  the  truth  against  a  person  misled 
to  his  prejudice  by  the  falsehood.  The  dif- 
ficulty in  applying  the  doctrine  of  estoppel 
grew  out  of  the  fact  that  she  did  not  know 
that  the  property  was  deeded  to  her  hus- 
band, but  the  husband  was  general  agent  of 
his  wife,  and  the  agent  knew  that  the  deed 
was  made  to  him  by  mistake  when  it  was 
procured  from  the  recorder's  office.  That 
it  was  his  duty  to  communicate  that  fact  to 
his  principal,  and  that,  for  his  neglect 
or  omission  to  do  so,  the  party  who  reposed 
confidence  in  him,  and  intrusted  him  with 
the  powers  and  duties  of  an  agent,  should 
suffer  rather  than  an  innocent  third  person. 
The  knowledge  of  the  agent  was  the  Knowl- 
edge of  the  principal.  There  was  nothing 
peculiar  in  the  doctrine  of  estoppel,  which 
required  that  the  conduct  creating  the  es- 
toppel must  be  that  individually  of  the 
party  sought  to  be  affected  by  it.  "It 
would,  indeed,  be  a  strange  doctrine,"  he 
continued,  "if  a  party  could  entirely  surren- 
der the  active  control  and  management  of 
his  property  to  an  agent,  remain  personally 
ignorant  of  everything  respecting  it,  and 
thus  escape,  solely  upon  the  ground  of  ig- 
norance, all  application  of  the  doctrine  of 
estoppel.** 

But  the  weakness  of  this  position  was 
pointed  out  in  Huot  v.  Reeder  Bros.  Shoe 
Co.  140  Mich.  162,  103  N.  W.  669,  in  which 
it  was  held  that  knowledge  of  the  husband, 
acting  as  agent  of  his  wife,  that  he  had  tak- 
en title  to  her  real  estate  in  his  own  name, 
is  not  the  knowledge  of  the  wife,  so  as  to 
estop  her  from  asserting  title  thereafter, 
since  the  doctrine  which  imputes  to  the 
principal  the  knowledge  possessed  by  his 
agent  does  not  apply  where  the  agent, 
though  nominally  acting  as  such,  is  in 
reality  acting  in  his  own  or  another's  in- 
terest, and  adversely  to  that  of  his  princi- 
pal. 

///.  Title  in  another  without  acquies- 
cence, lacheSf  or  fraud  of  owner. 

It  is  usually  held  that  the  mere  fact 
that  property  stands  in  the  namp  of  an- 
other is  not  sufficient  to  estop  the  owner 
from  setting  up  his  title  as  against  the  cred- 
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itors  of  the  apparent  owner.  Nor  will  mere 
knowledge  of  the  fact  that  title  is  in  anoth- 
er, if  there  is  no  intention  to  deceive,  and  no 
acquiescence  amounting  to  laches  on  the  part 
of  the  owner,  stand  in  the  way  of  his  title. 
It  is  often  difficult,  however,  to  draw  the 
line  at  the  point  where  failure  to  act  after 
knowledge  becomes  negligent  or  fraudulent 
as  to  creditors  of  the  holder  of  the  legal 
title. 

In  Bennett  v.  Strait,  63  Iowa,  620,  19 
N.  W.  806,  it  was  held  that  a  wife  would 
not  be  estopped  from  asserting  equitable  ti- 
tle to  her  land  as  against  creditors  of  her 
husband  merely  because  title  was  taken  in 
the  name  of  the  husband,  and  while  thus 
held  the  debts  were  contracted.  The  court 
said  that  the  law  of  estoppel  has  no  appli- 
cation from  the  mere  fact  of  the  husband's 
holding  the  title  when  the  debt  was  con- 
tracted. 

That  money  was  loaned  on  the  faith  of 
the  apparent  ownership  of  land  of  the  wife, 
held  in  the  husband's  name,  will  not  prevent 
the  wife  from  asserting  title  as  against  the 
creditor,  where  she  did  not  know  that  her 
husband  was  engaged  in  any  hazardous  busi- 
ness, or  in  any  business  transacted,  in  whole 
or  in  part,  on  credit,  since  the  wife,'  by  per- 
mitting the  husband  to  hold  the  title  to  her 
land  by  recorded  deed  in  his  own  name,  will 
not,  without  other  act  or  representation  on 
her  part,  be  estopped  to  deny  the  title  as 
against  a  creditor  who,  without  her  knowl- 
edjre,  gave  credit  to  the  husband  upon  the 
faith  of  his  ownership  as  it  appeared  of 
record.  De  Berry  v.  Wheeler,  128  Mo.  85, 
49  Am.  St.  Rep.  638,  30  S.  W.  338.  The 
court  said  it  must  be  conceded  that  the  wife, 
by  permitting  record  title  to  the  land  to 
remain  in  her  husband,  represented  to  the 
public  that  her  husband  was  the  owner  of  it. 
Yet  in  this  alone  no  one  could  be  defrauded. 
The  fraud  and  consequent  estoppel  would 
only  exist  when  she  knew,  or,  from  all  the 
circumstances,  ought  to  have  known,  that 
others,  relying  upon  what  she  permitted  to 
record  to  tell  them,  were  dealing  or  might 
deal  with  the  husband  in  such  a  manner 
as  to  cause  them  to  alter  their  previous  con- 
dition, to  their  injury. 
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paid  by  checks  drawn  by  said  Thomas  J. 
against  the  said  accounts  of  defendant  and 
her  mother,  said  checks  being  signed  re- 
spectively by  the  names  of  defendant  and 
her  mother  by  said  Thomas  J.;  that  said 
$2,500  was  borrowed  for  defendant  and  her 
mother  from  one  J.  H.  Roney,  and  was  sub- 
sequently paid  out  of  moneys  belonging  to 
defendant  and  her  mother,  derived  from 
their  separate  estates;  that  defendant  and 
her  mother  were  wholly  unfamiliar  with 
legal  blanks,  documents,  forms  of  convey- 
ances, of  the  manner  of  executing  deeds  or 
mortgages,  and  business  generally;  that, 
without  the  knowledge  or  consent  of  de- 
fendant or  her  mother,  said  Thomas  J. 
took  title  to  the  land  in  his  own  name, 
and   that   defendant's   mother  -  died   in   De- 


cember, 1900,  intestate,  without  knowledge 
of  the  fact  that  Thomas  J.,  in  violation  of 
his  trust,  had  taken  title  in  his  own  name, 
she  at  all  times  supposing  that  title  to  be 
in  herself  and  Susie  L.,  her  only  heir; 
that  this  defendant  did  not  learn  for  a 
long  time  that  the  title  had  been  taken  in 
the  name  of  Thomas  J.,  and,  as  soon  as 
she  found  it  out,  demanded  of  him  that  he 
put  the  title  in  her  name  and  that  of  her 
mother,  where  it  belonged;  that  frequently, 
before  and  after  her  mother's  death,  she 
requested  that  the  deed  be  corrected  and 
the  title  placed  in  the  names  of  the  right- 
ful owners;  that  Thomas  J.  at  all  times  ex- 
pressed a  willingness  and  promised  to  com- 
ply with  such  request,  but  failed  to  do  so 
until  he  executed  a  deed  to  defendant  in 


The  fact  that  a  town  site  corporation 
temporarily  placed  the  title  of  land  in  the 
name  of  a  natural  person,  in  order  to  have 
certain  corrections  made  on  the  plats,  was 
held  not  to  prevent  it  from  asserting  its 
title  as  against  a  creditor  of  such  person, 
induced  to  make  a  loan  to  him  upon  the 
faith  of  his  apparent  ownership  of  the  prop- 
erty, there  being  no  evidence  that  there  was 
any  fraudulent  intent  on  the  part  of  the 
company  to  permit  the  title  of  the  proper- 
tv  to  remain  in  him.  Hickox  v.  Eastman,  21 
S.  D.  591,  114  N.  W.  706. 

A  wife  who  furnished  one  half  of  the 
money  with  which  to  purchase  land,  under 
an  agreement  with  her  husband,  who  fur- 
nished the  other  half,  that  the  deed  was  to 
be  made  out  to  them  jointly,  was  held  not 
estopped  from  asserting,  as  against  the  hus- 
band's creditors,  her  title  to  such  land, 
which,  without  her  knowledge,  had  been  put 
in  the  name  of  her  husband,  who  became  a 
bankrupt,  there  being  nothing  to  show  any 
act  whatever  on  her  part  to  induce  per- 
sons to  give  credit  to  her  husband  as  the 
sole  owner  of  the  land.  Garner  v.  Findley, 
110  Fed.  123. 

A  conveyance  in  good  faith  to  a  wife,  of 
land  eqUal  in  value  to  money  advanced  for 
the  purchase  thereof,  the  title  to  which 
was  first  taken  in  the  husband's  name,  will 
stand  as  atrainst  the  claim  of  a  creditor  of 
the  husband,  who  obtained  judgment  there- 
on after  such  conveyance,  it  not  appearing 
that  the  wife  had  ever  said  or  done  any- 
thing to  mislead  the  creditor,  or  warrant 
him  in  believing  that  she  treated  the  proper- 
ty as  her  husband's  exclusive  property,  and 
it  not  being  shown  that  she  permitted  him 
to  use  it  as  such.  Bell  v.  Stewart,  93  Ga. 
669,  27  S.  E.  153. 

Where  the  debtor  had  nothing  but  the 
naked  legal  title  to  land,  the  owner  remain- 
ing in  possession,  and  it  did  not  appear 
that  there  was  any  fraud  or  concealraent. 
or  that  the  debtor's  deed  was  of  rerord,  even, 
or  that  the  owner  had  knowledfre  of  the 
credit  extended  to  the  debtor,  it  was  held 
that  the  fact  that  goods  were  sold  to  the 
debtor  on  the  faith  of  his  ownership  would 
not  estop  the  owner  from  assert ingr  title. 
Hays  V.  Reger,  102  Ind.  524,  1  N.  E.  380. 
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Where  land  was  conveyed  to  a  daughter 
of  the  purchaser,  it  was  held  that  the 
latter  would  not  be  estopped  from  assert- 
ing title  as  against  a  creditor  of  the  daugh- 
ter, extending  credit  on  the  strength  of  the 
apparent  ownership,  where  it  was  not  shown 
that  the  purchaser  knew  anything  of  the 
dealings  between  the  daughter  and  the 
creditor,  or  knew  that  he  had  obtained  a 
judgment  against  the  daughter,  until  after 
the  land  had  been  conveyed  to  the  pur- 
chaser by  the  daughter.  Moore  v.  Scruggs, 
131  Iowa,  692,  117  Am.  St.  Rep,  437,  109 
N.  W.  205. 

Where  the  wife's  land  is  conveyed  to  the 
husband  by  mistake,  the  wife  is  not  es- 
topped to  claim  it  as  against  a  subsequent 
creditor  of  the  husband,  where  she  has  done 
notliing  to  mislead  the  creditor.  Huot  v. 
Reeder  Bros.  Shoe  Co.  140  Mich.  162,  103 
N.  W.  569. 

The  wife  will  not  be  estopped  from  assert- 
ing her  title  to  her  land  as  against  her  hus- 
band's creditors  unless  her  conduct  has 
been  such  as  to  lead  them  to  believe  that 
the  husband  was  the  actual  owner  of  the 
property,  and  to  extend  credit  to  him  on 
that  ground.  Cleghorn  v.  Obernalte,  63  Neb. 
687,  74  N.  W.  62. 

In  Moulton  v.  Haley,  67  N.  H.  184,  where 
land  was  purchased  with  the  wife's  money, 
and  the  deed  was,  without  her  knowledge, 
taken  in  the  name  of  her  husband,  it  was 
held  that  she  could  not  be  estopped  by 
what  was  done  without  her  consent  and 
against  her  will. 

That  the  wife  permitted  her  husband  to 
have  title  to  her  land  in  his  own  name  will 
not  estop  her  from  asserting  title  as  against 
her  husband's  creditors,  where  she  believed 
that  her  husband  had  purchased  the  prop- 
erty in  her  name,  and  did  not  learn  until 
some  time  afterwards  that  it  was  not  in  her 
name,  there  being  no  element  of  participa- 
tion on  the  part  of  the  wife  in  the  fraud  of 
the  husband.  Mayer  v.  Kane,  69  N.  J.  Eq. 
733,  61  Atl.  374. 

Where  a  wife  did  not  know  that  title  to 
her  property  had  been  taken  in  the  name 
of  her  nusband,  and  she  did   not  discover 
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February,  1005;  that  Thomas  J.  paid  none 
of  the  consideration  for  the  purchase  of 
the  land;  that  the  conveyance  to  defendant 
in  February,  1903,  was  only  doing  what  in 
law,  equity,  and  good  conscience  he  ought 
to  do,  for  that  he  held  the  title  in  trust 
for  defendant  and  her  mother,  and,  after 
her  mother's  death,  for  this  defendant 
alone;  that  said  conveyance  was  and  is  no 
fraud  upon  the  creditors  of  Thomas  J., 
nor  was  it  made  for  the  purpose  of  hinder- 
ing, delaying,  or  defrauding  anyone,  but, 
to  the  contrary,  was  made  solely  for  the 
purpose  of  executing  the  trust  resulting 
as  aforesaid;  that  Thomas  J.  did  not  en- 
gage in  a  business  necessary  for  him  to 
incur  debts  with  the  knowledge  or  consent 
of  defendant  or  her  mother,  nor  hold  out 


to  the  world  their  consent,  or  acknowledge 
the  land  as  his  property,  nor  was  he  ex- 
tended credit  upon  the  faith  of  such  owner- 
ship; that  defendant  had  good  cause  to  be- 
lieve and  did  believe  that  Thomas  J.  was 
free  from  debt  and  in  a  prosperous  finan- 
cial condition,  and  that  defendant  at  no 
time  knew  or  had  reason  to  believe  that 
he  was  in  debt  or  had  incurred  liability,  or 
that  anyone  was  extending  him  credit  upon 
faith  of  apparent  ownership  of  said  land, 
and  that  while  the  mother  lived,  she  and 
defendant,  and,  since  the  mother's  death, 
this  defendant,  at  all  times  claimed  to  be 
the  absolute  owners  of  said  property,  re- 
ceived the  rents,  paid  the  taxes,  and  ex- 
ercised the  usual  and  ordinary  rights,  do- 
minion, and  control  over  the  property  in- 


this  fact  until  after  credit  was  extended 
to  him  on  the  strength  of  the  apparent 
ownership,  it  was  held  that  she  was  not 
estopped  from  asserting  her  title.  Woolsey 
V.  Henn,  85  App.  Div.  331,  83  N.  Y.  Supp. 
394. 

A  married  woman  in  joint  possession  of 
land  with  her  husband  was  held  not  bound 
to  record  her  deed,  under  pain  of  losing  the 
land  if  seized  by  the  husband's  creditors, 
though  they  had  no  actual  or  constructive 
notice  of  the  title  at  the  time  they  gave 
credit,  or  filed  judgments  against  the  oc- 
cupant.    Feig  V.  Meyers,  102  Pa.  10. 

The  wife  is  not  estopped  from  setting  up 
her  title  to  land  as  against  the  creditors  of 
her  husband,  because  of  the  fact  that  she 
joined  with  him  in  a  deed  of  one  half  of 
the  tract  standing  in  his  name.  Hay  v. 
Martin,  2  Monaghan  (Pa.)  526,  14  Atl.  333. 

Nor  will  the  fact  that  tlie  husband  had 
made  declarations  to  the  effeet  that  he 
owned  the  land,  the  fact  that  he  had  erected 
improvements  on  it,  and  the  fact  that  he 
had  leased  it  and  paid  the  taxes  and  in- 
surance in  his  own  name,  prevent  her  from 
asserting  title.     Ibid. 

The  fact  that  a  fraudulent  grantee  of 
property  represented  it  to  be  his  own,  and 
obtained  credit  on  the  faith  of  the  owner- 
ship, will  not  estop  the  fraudulent  grantor, 
after  a  reconveyance  of  the  property  to 
him,  from  asserting  his  title.  Bicocchi  v. 
Casey-Swasey  Co.  91  Tex.  269,  66  Am. 
St.  Rep.  875,  42  S.  W.  963. 

Where  property  was  paid  for  by  the  wife's 
father,  and  intended  to  be  conveyed  to  her, 
the  title  to  which,  however,  beins:,  by  col- 
lusion between  the  husband  and  the  grant- 
or, put  in  the  husband's  name,  it  was  held 
that  the  fact  that  the  wife  did  not  promptly 
assert  her  rights  therein  did  not  estop 
her  as  against  creditors  of  her  husband,  it 
not  appearing  distinctly  that  she  knew  how 
the  legal  title  stood,  or  exactly  what  her 
father's  intentions  were  until  after  his 
death,  and  where  she  was  under  the  disa- 
bilities of  coverture,  and  asserted  her  title 
long  before  it  was  assailed.  Steagall  v. 
Steagall/  90  Va.  73,  17  S.  E.  750. 

A  wife,  in  the  absence  of  bad  faith,  was 
30  L.R.A.(N.R.) 


held  not  estopped  from  claiming  property, 
the  record  title  to  which  was  in  her  hus- 
band at  the  time  he  contracted  the  debts 
sought  to  be  fastened  upon  the  land.  Kemp 
V.  Folsom,  14  Wash.  16,  43  Pac.  1100. 
The  court  thought  it  would  be  too  harsh  a 
rule  to  announce  that,  under  any  circum- 
stances, the  wife  should  be  estopped  from 
claiming  her  interest  in  realty  which  had 
been  held  in  the  name  of  the  husband,  as 
against  the  creditors '  of  the  husband,  for 
credit  obtained  during  the  time  such  land 
was  so  held,  notwithstanding  the  fact  that 
the  intimate  relations  existing  between  hus- 
band and  wife  render  the  perpetration  of  a 
fraud  upon  creditors  in  this  sort  of  a 
transaction  more  probable  than  in  cases 
where  the  parties  do  not  stand  towards 
each  other  in  such  relations.  The  court 
thought  the  better  rule  would  be  to  in- 
sist upon  the  most  clear  and  convincing 
proof  of  good  faith  in  the  transaction;  but 
that  when  it  did  conclusively  appear  from 
the  testimony  that  the  property  in  dispute 
was  actually  the  separate  property  of  the 
wife,  her  interest  ought  to  be  protected  by 
the  courts,  notwithstanding  the  fact  that 
the  record  title  was  allowed  to  remain  for 
a  while  in  the  husband. 

Mere  silence  on  the  part  of  the  wife,  who 
is  the  equitable  owner  of  land,  even  if  she 
knows  of  the  mistake  by  which  a  deed 
thereto  was  placed  in  the  name  of  her  bus* 
band,  will  not  estop  her  from  asserting  title 
as  against  a  creditor  of  the  latter,  since 
this  involves  no  representation  or  act  on  her 
part  by  which  the  creditors  could  be  misled 
to  their  prejudice.  Smith  v.  Gott,  61  W.  Va, 
141,  41  S.  E.  175. 

In  Byers  v.  Prewitt,  4  Ky.  L.  Rep.  991, 
where  land  paid  for  by  the  wife's  money 
was  conveyed  to  the  husband,  who  after- 
wards conveyed  to  the  wife,  the  court  re- 
fused to  subject  the  land  to  the  husband's 
debts. 

A  house  and  lot  having  been  purchased 
with  the  means  of  the  wife,  under  an  agree- 
ment by  which  the  title  was  to  be  made  to 
her,  the  title  having  been  taken  in  the  name 
of  the  hiisband,  it  was  held  that,  as  between 
his  creditors  and  his  wife,  he  must  be  re- 
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cident  to  absolute  ownership,  and  made  im- 
provements thereon.  Tlie  reply,  pleading 
no  new  matter,  denied  seriatim  the  aver- 
ments of  the  answer.  At  a  trial  on  the 
merits,  a  decree  went  in  favor  of  plaintiff, 
and  defendant  appeals. 

The  record  is  of  great  volume,  and  no 
good  purpose  would  be  subserved  by  spread- 
ing on  the  pages  of  our  reports  the  evi- 
dence in  detail.  It  appears  therefrom  that 
Emma  J.  Cummins  was  a  very  old  lady 
(three  score  and  ten),  and  died  two  years 
after  her  husband;  that  her  husband,  Madi- 
son D.,  died  out  of  debt  and  seised  of  con- 
siderable estate  in  Ray  and  adjoining 
counties,  leaving  her  as  his  widow  and  de- 
fendant as  his  only  child  and  heir;  that 
Thomas  J.  Meadows,  married  to  defendant 


some  seven  or  eight  years,  was  about 
thirty-eiglit  years  old,  and  was  possessed 
of  no  estate;  that  he  was  appointed  ad- 
ministrator of  his  father-in-law's  estate  and 
subsequently  of  that  of  his  mother-in-law; 
that,  there  being  ready  money  on  hand  on 
the  death  of  Madison  B.,  the  question  of 
safely  investing  it  became  a  matter  of 
family  discussion,  with  the  result  that 
Thomas  J.  acted  on  behalf  of  his  wife  and 
mother-in-law  in  the  purchase  of  the  land 
in  question  in  Clay  county  for  $9,600, 
taking  title  in  himself.  Not  a  penny  of  the 
purchase  money  was  paid  by  him  out  of 
his  own  means,  but  all  of  it  came  from  the 
separate  estates  of  his  wife  and  mother-in- 
law,  share  and  share  alike.  There  was 
abundant  evidence  showing  that  this   pur- 


was  held  that  a  secret  trust  arising  in  favor 
garded  as  the  real  owner.  Darnaby  v.  Dar- 
naby,  1  Ky.  L.  Rep.  399. 

Permitting  real  estate  purchased  with 
partnership  money  to  stand  in  the  name  of 
one  of  tlie  partners  will  not  dstop  the  part- 
nership from  claiming  the  title  as  against 
one  giving  the  partner  credit  on  the  faith 
of  the  apparent  title  of  the  property. 
Goldthwaite  v.  Janney,  102  Ala.  431,  28 
L.R.A.  161,  48  Am.  St.  Rep.  56,  15  So. 
560. 

A  wife's  participation  in  the  fraud  of  her- 
husband,  who  obtained  credit  by  represent- 
ing himself  to  be  the  owner  of  his  wife's 
land,  is  not  shown  by  the  fact  that  she  per- 
mitted the  property  to  stand  in  her  hus- 
band's name,  thereby  giving  him  a  fictitious 
and  deceptive  credit,  in  the  absence  ol 
any  knowledge  on  her  part  that  her  hus- 
band was  doing  business  on  credit,  or 
that,  in  order  to  secure  credit,  he  repre- 
sented himself  to  be  the  owner  of  the 
property.  Alkire  Grocer  Co.  v.  Ballen- 
ger,  137  Mo.  369,  38  S.  W.  911. 

Where  title  to  property  was  taken  in  the 
husband's  name,  with  the  understanding 
that  he  was  to  convey  it  to  the  wife  when 
she  desired,  and  he  havinjr  conveyed  it 
when  solvent,  and  without  fraudulent  in- 
tent on  the  part  of  either,  neither  the  hus- 
band nor  the  wife  knowing  that  credit  was 
extended  on  the  faith  of  such  ownership,  it 
was  held  that  the  wife  would  not  be  es- 
topped from  asserting  her  title.  Marston  v. 
Dresen,  85  Wis.  530,  55  N.  W.  896,  dis- 
tinguishing Hopkins  v.  Joyce,  78  Wis.  443, 
47  N.  W.  722,  supra,  I. 

Where  the  wife,  as  soon  as  she  learned 
that  the  deed  to  her  property  had  been  tak- 
en in  the  name  of  her  husband,  at  once  took 
steps  to  have  it  set  aside,  it  was  held  that 
there  was  no  laches  or  delay  on  her  part 
that  would  defeat  her  rights  as  against  a 
creditor  of  her  husband,  and  that  she  was 
entitled  to  relief  against  a  purchaser  at 
an  execution  sale,  who  purchased  pendente 
lite,  with  full  notice  of  her  equities.  Keller 
V.  Keller,  45  Md.  269. 

But  in  Citizens'  Bank  v.  Burrus,  178  Mo. 
30  L.R.A.(N.S.) 


716,  77  S.  W.  748,  it  was  assumed  that  a 
surety  induced  to  extend  on  the  husband's 
representation  that  he  owned  property  of  his 
wife's,  standing  in  his  name,  might  assert 
estoppel  against  the  wife  if  he  had  first 
paid  the  debt. 

IV.  Judgment  lien. 

That  credit  is  extended  on  the  faith  of 
the  fact  that  the  title  to  property  is  in  the 
name  of  a  woman,  who,  nowever,  holds  it 
in  trust  for  her  children,  will  not  enable 
creditors  to  set  aside  the  conveyance  to  the 
children  before  they  acquire  a  lien  there- 
on, merely  because  of  the  intention  to  de- 
feat, by  such  conveyance,  the  claims  of  such 
creditors.  Dodd  v.  Bond,  88  Ga.  360,  14 
S.  E.  581.  The  court  said:  "Whatever  may 
be  the  true  view  of  the  law,  where  a  debtor 
conveys  his  own  property  to  a  creditor,  we 
are  satisfied  that  where  one  conveys  prop- 
erty not  his  own,  which  he  wrongfully  holds, 
to  the  rightful  owner,  the  law  does  not  re- 
quire the  latter  to  yield  his  rights  and  de- 
cline taking  it  because  the  person  who  has 
withheld  it  wrongfully  may,  in  returning  it, 
intend  thereby  to  keep  his  own  creditors 
from  getting  it.  One  who  takes  merely  what 
is  his  own  is  not  punished  for  considerations 
which  may  operate  upon  the  mind  of  the 
party  who  gives  it  up.  In  this  case  the 
wrongful  holder  of  property  was  perform- 
insf  a  legal  and  moral  duty — was  doing  that 
which,  in  the  eyes  of  the  law,  ou5]^ht  to  have 
been  done — in  placing  the  property  where  it 
belonged." 

Where  land  was  bought  for  a  woman 
with  her  money,  and  the  title  taken  in  the 
name  of  her  husband,  under  the  assurance 
that  it  would  be  changed  by  deeding  it  to  a 
third  person,  who  would  reconvey  to  her, 
and  the  property  was  afterwards  conveyed 
to  her  under  this  agreement,  it  was  held 
that  it  was  not  subject  to  sale  under  ex- 
ecution by  a  creditor,  having,  at  the  time 
of  conveyance,  no  judgment  to  become  a 
lien  upon  it.  Van  Dorn  v.  Leeper,  95  111. 
35. 

Biit  in  Zimmer  v.  Dansby,  56  Ga.  79,  it 
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chase  was  on  behalf  of  the  two  women,  who, 
unfamiliar  with  business  forms  and  ways, 
trusted  the  whole  transaction  to  him  as 
their  agents  and  lived  with  him  under  one 
roof  as  one  family.  They  took  no  part  in 
negotiating  the  purchase,  in  concocting  or 
delivering  the  deed,  or  in  making  payment, 
and  were  not  present  at  any  step.  They 
expected  the  title  to  be  taken  in  their 
names.  Mrs.  Cummins  died  without  know- 
ing it  was  not.  The  defendant  knew  no 
better  until  a  month  or  so  after  the 
deed  was  returned,  after  record,  by  the  re- 
corder of  Clay  county,  at  which  time  she 
first  saw  it  and  read  it  over.  It  was  shown 
(and  not  contradicted)  that  defendant,  on 
then  ascertaining  the  title  did  not  stand 
in   the  names  of   her  mother  and   herself, 


but  in  her  husband's,  requested  him  to  cor- 
rect the  deed  and  put  the  title  in  the  right- 
ful owners,  and  he  promised  to  do  so.  As- 
certaining subsequently  he  had  neglected 
to  perform  his  promise,  the  same  request 
was  again  made  and  the  same  promise 
given.  These  requests  and  promises  were 
renewed  from  time  to  time  under  similar 
circumstances,  until  finally,  in  February, 
1005,  the  deed  was  made.  The  mother  was 
not  told,  because  she  was  old,  and  defend- 
ant did  not  want  to  worry  her.  If  this 
were  the  whole  case,  there  could  be  no  ques- 
tion about  the  law  of  it.  Under  such  cir- 
cumstances there  was  a  resulting  trust  in 
favor  of  those  who  furnished  the  purchase 
money  for  the  land,  and  a  clear  equity  to 
have  the  same  enforced.     Equity  consider- 


of  the  wife  out  of  the  fact  that  the  title 
to  her  land  was  taken  in  her  husband's 
name  will  not  prevail  against  a  judgment 
lien  obtained  without  notice,  actual  or  con- 
structive, of  the  existence  of  such  trust. 

F.  Extension  of  credit  on  faith  of  ap' 
parent  oivnership. 

It  is  well  established  that  a  creditor  of 
the  holder  of  the  legal  title  to  land  is  not 
in  a  position  to  invoke  the  doctrine  of  es- 
toppel against  the  real  owner,  in  any  event, 
unless  credit  has  been  extended  on  the  faith 
of  the  apparent  ownership.  Smith  v.  Gott, 
61  W.  Va.  141,  41  S.  E.  176;  Cleghorn  v. 
Obemalte,  53  Neb.  687,  74  N.  W.  62. 

The  true  owner  will  not  be  estopped  from 
asserting  ownership  as  against  creditors  of 
a  person  in  whom  the  record  title  appeared, 
where  it  is  not  shown  that  the  credits  were 
induced  or  extended  on  the  basis  that  the 
latter  was  the  owner  ui  the  land.  Jlager- 
ty  ▼.  Goodland,  70  Kan.  734,  79  Pac.  604. 

A  creditor  having  knowledge  of  the  equity 
of  the  real  owner  can  have  no  better  right 
to  the  property  than  he  who  holds  the  legal 
title.    Taylor  v.  Smith,  64  Miss.  50. 

The  courts  agree  that  it  must  appear  that 
the  credit  was  extended  to  the  husband  on 
the  faith  of  his  apparent  ownership  of  his 
wife's  land.  Standard  Mercantile  Co.  v. 
Ellis,  48  W.  Va.  309,  37  S.  E.  593. 

The  debt  must  not  have  been  contracted 
before  the  debtor  had  any  apparent  interest 
in  his  wife's  property.  Bangert  v.  Bangert, 
13  Mo.  App.  144. 

The  equity  of  the  husband's  creditors  will 
not  be  superior  to  that  of  the  wife  to  a  piece 
of  property,  the  title  to  which  is  taken  in 
his  name,  if  it  is  not  shown  that  the  credit- 
or relied  on  the  ownership  of  the  property 
in  extending  credit.  Goldsmith  v.  Fuller, 
30  Neb.  663,  46  N.  W.  712. 

Where  the  creditor  extends  no  credit  to 
the  husband  on  the  supposition  that  he  is 
the  owner  of  the  property,  because  of  the 
fact  that  the  record  title  is  in  his  name, 
the  wife's  equity  as  real  owner  is  superior 
to  that  of  the  creditor.  Hews  ▼.  Kenney, 
43  Neb.  816,  62  N.  W.  204. 
30  LJLA.(N.S.) 


Manifestly,  where  the  claim  against  the 
apparent  owner  is  founded  in  tort,  the  doc- 
trine of  esto|)pel  cannot  be  invoked.  Lillis 
V.  Gallagher,  39  N.  J.  Eq.  93. 

In  Brown  v.  West,  70  Ga.  201,  land  hav- 
ing been  purchased  with  the  wife's  money, 
and  title  taken  in  the  name  of  her  husband, 
it  was  held  that,  in  an  effort  to  subject  the 
land  by  a  mortgage  creditor  of  the  husband 
to  the  payment  of  indebtedness,  the  con- 
trolling question  was  whether  the  creditor 
gave  credit  to  the  husband  on  the  faith  of 
his  apparent  ownership  of  the  property,  and 
without  notice  of  the  wife's  equity;  that,  if 
so,  he  could  subject  it  to  the  payment  of  the 
debt;  but  that  if  not,  and  he  knew  of  the 
wife's  equity,  he  could  not  subject  it  there- 
to, since,  if  credit  were  given  on  the  faith 
of  other  property,  he  would  not  be  injured 
by  the  existence  of  a  secret  equity  in  the 
wife. 

A  husband  cannot,  without  his  wife's  con- 
sent, convey  land  belonging  to  her,  to  a 
third  person,  even  for  the  purpose  of  secur- 
ing her  own  debt,  or  indemnifying  one  who 
stands  security  for  her,  when  such  person 
has  knowledge  as  to  the  true  ownership  of 
the  land.  Latham  v.  lAtham,  98  Ga.  4?7, 
25  S.  E.  605. 

Land  bought  by  a  husband  for  his  wife, 
and  paid  for  with  her  money,  is  equitably 
her  property;  and  though  he  takes  the  lepal 
title  to  the  same,  it  cannot,  as  against  the 
claim  by  her,  be  lawfully  subjected  to  the 
satisfaction  of  a  judgment  against  him,  if, 
at  the  time  of  the  creation  of  the  debt  on 
which  the  judgment  is  founded,  credit  was 
not  given  to  the  husband  on  the  faith  of  his 
apparent  ownership  of  such  land.  Burt  v. 
Kuhnen,  113  Ga.  1143,  39  S.  E.  414. 

The  wife  was  held  not  estopped  from  as- 
serting title  to  her  property,  title  to  which 
was  in  her  husband's  name,  as  against  a 
creditor  of  the  latter,  extending  credit  on 
the  faith  of  his  apparent  ownership,  where, 
long  before  the  debts  were  contracted,  she 
was  in  exclusive  possession  by  her  tenants 
under  a  conveyance  from  her  husband,  and 
an  inquiry  from  those  in  possession  would 
have  disclosed  the  ownership,  and  where 
the  deed  was  not  withheld  from  the  record 
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ing  that  done  which  should  have  heen  done, 
the  execution  of  the  trust  by  the  convey- 
aiice  of  the  husband  to  the  wife  would  be 
but  an  act  of  tardy  justice,  absent  any  evi- 
dence that  the  farm,  or  its  purchase  money, 
was  an  out-and-out  gift  to  Thomas  J.  Mead- 
ows, and  we  see  no  competent  evidence 
of  that  sort.  But  there  is  something  else 
in  the  case,  and  that  something  else  is 
claimed  by  learned  counsel  for  plaintiff  to 
estop  the  wife  from  the  right  to  have  the 
trust  executed,  and  to  make  the  convey- 
ance void  as  in  fraud  of  the  creditors  of 
her  husband.  This  contention  seeks  other 
facts,  viz.: 

The  suit  was  brought  on  behalf  of  those 
creditors  claiming  to  extend  credit  on  the 
faith  of  Meadows's  ownership  of  the  land. 
The  decree  proceeds  on  that  theory,  and, 
omitting  some  creditors  from  its  benefits, 
enumerates  a  list  entitled  to  a  lien  for  their 


debts,  aggregating  $14,387.04.  One  of  these 
is  the  Commercial  Bank  of  Lawson,  having 
claims  agji^regating  $7,001.93;  another  is 
one  John  Roney,  having  a  claim  for  $675. 
In  taking  the  laboring  oar  in  proof  of  the 
allegation  that  faith  and  credit  was  given 
by  the  respective  creditors  to  Meadows's 
ownership  of  the  land,  plaintiff  put  in  some 
evidence  pertinent  to  the  bank,  other  evi- 
dence pertinent  to  Roney,  still  other  perti- 
nent to  the  other  members  of  the  favored 
class  of  creditors,  and  some  common  to  all. 
It  will  serve  a  useful  purpose  to  preserve 
that  line  of  distinction.  Accordingly,  under 
(a)>  (b),  (c),  and  (d),  we  will  severally 
state  the  tendency  of  the  testimony  com- 
mon  to  all,  that  pertinent  to  the  bank,  that 
pertinent  to  Roney,  and  that  pertinent  to 
creditors  other  than  the  bank  and  Roney. 

(a)    Common  to  all:     Keeping  in  mind 
facts  already  disclosed,  it  seems  that,  for 


with  any  purpose  on  her  part  of  aiding  her 
husband  in  incurring  indebtedness  on  the 
strength  of  the  title  as  it  appeared  of  rec- 
ord. Ray  v.  Teabout,  65  Iowa,  157,  21  N. 
W.  497. 

A  wife  cannot  be  estopped  from  setting 
up  title  to  land  standing  in  the  name  of  her 
husband  for  seventeen  years,  as  against  a 
creditor  of  the  husband,  if  credit  was  not  ex- 
tended to  him  on  the  strength  of  his  appar- 
ent ownership.  DeVore  v.  Jones,  82  Iowa, 
66,  47  N.  W.  885. 

The  doctrine  that  where  the  apparent  ti- 
tle to  real  property  belonging  to  a  wife  is 
by  her  permitted  to  be  in  her  husband,  and 
third  persons,  on  the  strenj^th  of  such  ap- 
parent title,  and  in  good  faith,  extend  cred- 
it to  him,  she  will  be  estopped  to  deny  such 
title,  does  not  apply  so  as  to  estop  a  wife 
as  against  a  purchaser  of  a  dishonored 
note  oif  her  husband,  given  before  he  obtained 
title  to  her  propertv.  Moore  v.  Rawlings, 
137  Iowa,  284,  114  N.  W.  1040. 

In  Holthaus  v.  Farris.  24  Kan.  784,  it  was 
said  that  no  grounds  of  estoppel  a(;ainst  a 
wife  existed  where  the  record  title  had  not 
passed  into  the  name  of  her  husband  with 
her  knowledge  and  consent,  and  the  debt 
sued  on  was  not  created  on  the  faith  of  such 
ownership. 

The  wife  is  not  estopped  from  asserting 
her  title  as  against  her  husband's  creditors, 
where  it  does  not  appear  that  credit  was  ex- 
tended on  the  strength  of  the  apparent  own- 
ership of  the  property  in  the  husband,  and 
it  is  not  shown  that  the  wife  knew,  or  ought 
to  have  known,  that  credit  was  extended  be- 
cause of  the  fact  that  the  title  was  in  her 
husband's  name.  McAdow  v.  Hassard,  68 
Kan.  171,  48  Pac.  840. 

A  wife  is  not  estopped  to  claim  that  prop- 
erty is  in  fact  hers  if  her  husband's  credit- 
or, when  he  gave  credit,  had  such  notice  or 
information  as  to  the  actual  ownership  of 
the  property  as  would  put  a  man  of  or- 
dinary business  prudence  upon  inquirv. 
Chadboum  v.  Williams,  45  Minn.  294,  47 
N.  W.  812. 
30  LJLA.(N.S.) 


Where  the  wife  did  not  know  at  the  time 
credit  was  extended  to  her  husband  that  the 
title  to  her  land  was  in  the  husband's  name, 
and  where  the  creditor  did  not  extend  credit 
on  the  strength  of  the  apparent  ownership, 
the  wife  will  not  be  estopped  to  assert  her 
title.  Scrutchfield  v.  Sauter,  119  Mo.  615, 
24  S.  W.  137.  The  court  said  that,  in  or- 
der to  constitute  an  estoppel,  there  must 
have  been  not  only  a  false  representation 
or  concealment  of  the  facts,  but  they  must 
have  been  knowingly  made  by  the  one  to  be 
estopped,  and  believed  and  acted  upon  by  the 
one  claiming  the  estoppel. 

The  payee  of  a  note,  not  misled  by  the 
wife's  act  in  permitting  title  to  her  real  es- 
tate to  be  in  the  name  of  her  husband,  can- 
not invoke  the  doctrine  of  estoppel  against 
her,  since  no  one  can  invoke  estoppel  to  stay 
the  assertion  of  a  truth  by  anotlier  who  is 
not  himself  misled  by,  or  induced  to  do  some 
act  or  thing  to  his  injury  on  account  of, 
such  false  act,  conduct,  or  deed  of  the  other, 
which  otherwise  he  would  not  have  done,  or 
when  he  who  invokes  the  rule  had  no  knowl- 
edge of  the  false  action  of  the  other  at  the 
time  he  acted.  Citizens*  Bank  v.  Burrus, 
178  Mo.  716,  77  S.  W.  748. 

Where  the  wife  permitted  her  husband  to 
hold  title  to  certain  lands  for  over  ten 
years,  during  which  time  no  debts  were  con- 
tracted on  credit  of  his  ownership,  and 
when,  after  that,  her  husband  was  about 
to  embark  in  business,  she  requested  that 
the  title  should  be  put  in  such  form  that 
no  one  could  be  deceived  or  misled,  and 
where  the  fact  that  the  deeds  were  not  put 
on  record  at  once  was  satisfaetorily  ex- 
plained, and  no  part  of  the  creditor's  debt 
was  contracted  until  the  deeds  had  been  on 
record  for  more  than  a  month,  and  credit 
was  not  given  to  the  husband  on  the  faith 
of  his  ownership  of  the  land,  it  was  held 
that  the  lands  were  not  liable  for  the  hus- 
band's debts.  Citv  Nat.  Bank  v.  Hamilton, 
34  N.  J.  Eq.  158.' 

Where  credit  was  extended  because  the 
creditor  had   known   the   debtor  for   many 
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the  rise  of  four  years  after  the  purchase 
of  the  land,  viz.^  from  April,  1898,  to  De- 
cember, 1902,  Meadows  was  not  engaged 
in  the  mercantile  business.  The  record 
shows  that  during  the  lifetime  of  his 
mother-in-law  he  filled  the  role  of  man  of 
affairs  to  her  and  to  his  wife,  renting  out 
not  only  the  Clay  county  land,  but  other 
tracts  of  cultivating  land  in  Kay  county, 
belonging  to  the  Cummins  estate,  collecting 
the  rents,  attending  to  improvements  of 
some  magnitude,  and  administering  on  the 
estate  of  Madison  B.  The  mother-in-law 
died  in  1900,  and  Meadows  added  to  his 
occupation  that  of  administering  on  her 
estate.  The  record  does  not  disclose  that 
his  relations  with  the  two  women  were  in 
anywise  strained.  He  seems  to  have  had 
their  full  confidence  and  trust.  They  lived 
in  the  village  of  Lawson.  The  lands  be- 
longing to  the  Cummins  estate  were  else- 


where. In  paying  taxes  his  habit  was  to 
take  tax  receipts  in  his  own  name  on  all 
these  lands,  including  that  in  dispute. 
There  is  no  contention  that  he  used  his  own 
money  to  pay  the  taxes  on  other  land,  or 
that  he  appropriated  the  rents  of  any  other 
land,  but  it  is  contended  that  he,  as  pro- 
prietor, appropriated  the  rents  of  the  Clay 
county  land,  and  paid  the  taxes  out  of  his 
own  means.  On  this  score  it  may  be  said 
that  the  testimony  did  not  disclose  that  he 
had  a  very  definite  or  settled  idea  of  meum 
et  tuum,  or  of  maintaining  a  line  of  cleav- 
age  between  his  own  and  his  wife's  sepa- 
rate means.  It  is  shown  that  he  drew 
checks  to  pay  the  taxes  on  the  Clay  county 
land  against  his  own  bank  account,  but 
how  that  account  was  made  up  is  not  clear. 
Defendant  testified  that  she  furnished  the 
money  to  pay  these  taxes.  For  the  first 
two  or  three  years  he  put  the  rent  money 


years,  and  had  done  business  with  him,  and 
knew  him  to  be  a  man  of  commercial  stand- 
ing, and  reputed  to  be  the  owner  of  a  great 
deal  of  property,  and  not  on  the  strength  of 
the  debtor's  apparent  ownership  of  a  parcel 
of  his  wife's  land,  it  was  held  that  the  wife 
would  not  be  estopped  from  asserting  her 
title  as  asrainst  the  creditor.  Rawson  v. 
Bogen,  6  Ohio  Dec.  Reprint,  1022. 

In  German  Ins.  Co.  v.  Bartlett,  188  111. 
165,  80  Am.  St.  Rep.  172,  68  N.  E.  1076,  a 
married  woman  was  held  not  estopped  from 
asserting  title  to  a  homestead  as  against 
execution  creditors  of  her  husband,  because 
she  did  not  at  once  put  a  declaration  of 
trust  under  which  her  husband  held  the 
property  on  record,  and  because,  after  deeds 
conveying  the  title  to  her  were  delivered, 
they  were  not  recorded  for  a  period  of  thirty 
days,  where  it  did  not  appear  that  the  credit- 
ors were  in  any  way  misled,  or  that  the 
declaration  of  trust  and  deeds  were  withheld 
from  record  bv  reason  of  any  agreement 
made  by  her  with  her  husband,  and  where 
she  secured  title  to  the  property,  of  which 
she  was  justly  and  equitably  the  owner, 
before  they  reduced  their  claims  to  judg- 
ment. 

The  equity  of  a  creditor  who  has  not  been 
misled  or  defrauded  by  any  voluntary  act 
of  the  wife,  who  has  permitted  her  prop- 
erty to  rest  in  her  husband's  name,  the  cred- 
itor having  failed  to  assert  his  claim  before 
the  completion  of  the  wife's  legal  title,  can- 
not be  permitted  to  prevail  over  her  equity. 
Campbell  v.  Campbell,  3  Ky.  L.  Rep.  16. 

VI.  yegligence  in  extending  credit. 

In  Gallagher  v.  Northrup,  215  111.  563,  74 
N.  E.  711,  an  estoppel  was  held  not  appli- 
cable against  the  equitable  owner  of  land 
title  to  which  was  placed  in  the  name  of 
her  son  for  the  purpose  of  having  a  convey- 
ance of  it  to  her,  and  in  favor  of  one  who 
had  accepted  the  son  as  surety  on  a  bond, 
on  the  strength  of  his  apparent  ownership, 
30  L.R.A.(N.S.) 


where  tenants  were  in  possession  of  the 
premises,  and  the  rents  were  collected  by  the 
equitable  owner,  and  the  facts  as  to  the 
ownership  could  have  been  ascertained  by 
inquiry  of  the  tenants. 

where  a  conveyance  of  real  property  is 
obtained  from  the  owner  by  fraud,  and  a 
general  creditor  of  the  fraudulent  grantee 
asserts  that  he  gave  credit  upon  faith  in 
such  apparent  ownership,  and  claims  that 
the  owner  should  be  estopped  to  deny  the 
title  of  the  fraudulent  grantee,  such  estop- 
pel will  be  denied  when  the  reliance  upon 
such  apparent  ownership  is  not  clearly  es- 
tablished, and  the  creditor  appears  to  have 
been  as  negligent  in  extending  credit  as  was 
the  owner  in  the  original  transaction.  Rihn- 
er  V.  Jacobs,  79  Neb.  742,  113  N.  W.  220. 

Where  the  creditors  relied  on  the  mere 
fact  that  one  to  whom  credit  was  extended 
lived  on  the  ^and,  and  claimed  in  his  con- 
versations with  them  that  the  property  was 
his,  and  the  fact  that  he  was  insolvent  and 
that  the  real  owner  of  the  property  knew  it, 
this  was  held  not  to  estop  the  real  owner 
from  asserting  title,  it  being  shown  that 
the  creditors  did  not  rely  on  any  statement 
made  by  the  owner  that  the  person  to  whom 
credit  was  extended  owned  the  land,  and  it 
was  not  shown  that  they  examined  records 
which  might  have  disclosed  the  real  inter- 
ests of  the  parties.  Breeze  v.  Brooks,  71 
Cal.  169,  9  Pac.  670,  11  Pac.  885. 

The  mere  fact  that  a  person  equitably  en- 
titled to  real  property  permits  the  legal  title 
to  remain  in  another  will  not  estop  him 
from  asserting  title  thereto  where  no  act, 
conduct,  or  admission  is  shown  upon  his 
part  by  which  creditors  were  induced  to  give 
credit  to  him  who  had  the  legal  title,  and 
where  it  does  not  even  appear  that  the 
creditors  knew  that  the  legal  title  stood  in 
the  latter's  name,  or  that  any  means  were 
taken  by  them  to  ascertain  the  true  state 
of  the  title.  Murphy  v.  Clayton,  113  CaL 
150,  45  Pac.  267.  H.  a  8. 
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of  the  Clay  county  land  in  the  bank  to  his 
own  credit.  It  is  not  clear  that  she  knew 
such  to  be  the  fact.  For  several  years 
next  before  he  conveyed  the  land  to  her, 
such  rent  was  put  to  her  credit  in  the  bank. 
At  all  times  prior  to  the  conveyance, 
Meadows  assumed  to  rent  the  land  out  in 
his  own  name  as  landlord.  The  tenant 
dealt  with  him  alone,  and  the  only  time 
the  name  of  Mrs.  Meadows  was  mentioned 
between  them  was  when  the  tenant  asked 
some  improvements,  and  Meadows  told  him 
he  would  see  his  wife  about  it.  It  seems 
that  improvements  of  some  magnitude  were 
made  on  the  farm  at  the  expense  of  the 
wife.  While  there  was  testimony  to  the 
eiTect  that  Meadows  assumed  to  control  the 
Clay  county  land  as  proprietor,  it  also 
seems  he  assumed  the  right  (without  any 
express  authority  shown,  and  without  her 
knowledge)  to  sign  her  name  to  promis- 
sory notes,  and,  without  any  express 
authority  shown,  to  draw  checks  against 
her  bank  account,  signing  her  name  to 
such  checks.  Knowledge  that  he  was  claim- 
ing the  land  was  not  brought  home  to 
the  defendant.  No  creditor  inquired  of  her 
in  that  behalf,  and  no  statements  of  hers 
tending  to  prove  she  considered  the  land 
her  husband's  were  shown.  In  December, 
J  902,  Meadows  bought  into  a  small  mer- 
cantile concern  in  Lawson.  She  states  she 
was  opposed  to  his  doing  so,  and  put  her 
objection  on  the  ground  that  he  had  other 
business  to  attend  to.  If  she  feared  his 
business  capacity,  the  fact  is  not  shown. 
She  acquiesced  in  his  wishes,  and  furnished 
him  a  small  amount  of  money  ($350)  to 
buy  into  the  business  with  one  Walker  as 
a  partner.  The  partnership  lasted  a  little 
while,  when  she  furnished,  at  his  request, 
the  money  to  buy  Walker  out, — the  en- 
tire purchase  cost  being  $750.  After  buy- 
ing Walker's  interest,  the  business  ran  in 
the  name  of  "Meadows  &  Company."  There 
were  some  admissions  of  Thomas  J.'s  to  the 
effect  that  his  wife  was  the  "Company." 
But  these  statements  were  not  made  in  her 
presence,  nor  did  she  know  of  them,  nor 
was  she  consulted  about  the  style  of  the 
firm.  No  creditor  applied  to  her  for  in- 
formation, ana  she  gave  out  none.  So  far 
as  appears  to  us,  the  even  tenor  of  her 
domestic  life,  engrossed  with  the  duties  of 
a  wife  and  housekeeper,  un vexed  with  busi- 
ness affairs,  flowed  on  until  at  a  certain 
time  she  was  asked  to  sign  a  statement  that 
she  was  her  husband's  partner.  This  she 
refused  to  do,  claiming  it  was  not  the  fact. 
While  the  evidence  is  somewhat  vague  in 
some  phases,  yet  it  is  substantially  shown 
that  from  time  to  time  her  husband,  under 
pretenses  of  needing  to  increase  his  busi- 
ness or  enlarge  his  stocky  applied  to  her 
30  L.R.A.(N.S.) 


for  money.  Covering  the  space  of  two  years 
she  furnished  him  so  much  as  $3,000. 
Whether  he  used  it  to  increase  his  stock 
in  accordance  with  his  pretense,  or  to  pay 
bills  as  they  matured,  is  somewhat  dark. 
But  there  is  no  testimony  that  she  actually 
knew  he  was  incurring  liabilities,  or  run- 
ning in  debt,  or  establishing  a  line  of 
credit  with  wholesale  houses,  unless  an  in- 
ference to  that  effect  is  to  be  drawn  from 
the  mere  fact  that  he  was  conducting  busi- 
ness as  a  merchant.  As  against  this  in- 
ference is  her  positive  testimony  that  he 
informed  her  he  was  out  of  debt,  keeping 
out,  and  doing  a  prosperous  business.  In 
1905  Meadows  &  Company  failed.  The 
stock  on  hand  was  the  rise  cf  $4,000;  the 
accounts  (good,  bad,  and  indifferent)  sev- 
eral thousand,  of  which  $2,000  were  collect- 
able; and  the  mercantile  debts  were,  as 
said,  $14,387.04  in  the  favored  class,  plus 
several  thousands  more,  which  the  trial 
court  excluded  from  that  class.  It  appears 
that  defendant  paid  all  the  running  ex- 
penses of  the  Meadows  household;  and 
during  the  years  her  husband  was  in  busi- 
ness, dealt  at  the  store  and  paid  the  bills 
like  any  other  customer.  So  much  for  the 
evidence  common  to  all. 

(b)  As  to  creditors  other  than  the  bank 
and  Roney:  Summarizing  the  testimony 
pertinent  to  such  creditors,  it  was  directed 
to  establishing  in  favor  of  nine  of  them  the 
allegation  of  the  petition  that  credit  was 
extended  to  Meadows  on  the  strength  of 
his  ownership  of  the  Clay  county  farm. 
Meadows  always  refused  to  make  a  state- 
ment to  any  commercial  agency  as  the  basis 
of  credit.  In  June,  1903,  the  R.  6.  Dun  & 
Company  Commercial  Agency  compiled  the 
following  memoranda  and  forwarded  it  to 
its  ofHces,  a  copy  of  which  for  the  next 
year  or  so  was  supplied  to  any  wholesale 
house  desiring  one,  viz. :  "T.  J.  Meadows  is 
married  and  aged  about  thirty-seven  years. 
He  is  an  old  resident  of  the  place.  Con- 
sidered of  good  general  character,  fair  hab- 
its and  ability.  At  one  time  he  was  as- 
sociated with  one  'Walker'  under  the  style 
of  Meadows  &  Company.  In  December, 
1902,  he  started  his  present  venture,  suc- 
ceeding to  the  business  of  John  C.  Wright. 
The  'Company*  of  the  firm  is  supposed  to 
be  his  wife,  Susie  L.  Meadows.  The  in- 
vestment in  the  business  is  thought  to  rep- 
resent a  capital  of  about  $1,500,  stock  in 
trade  averaging  $1,500  to  $2,000.  T.  J. 
Meadows  is  credited  with  owning  a  farm  in 
Clay  county,  besides  some  town  property, 
estimated  worth,  all  told,  $8,000  or  $9,000. 
Mrs.  Meadows  is  considered  worth  between 
$10,000  and  $15,000,  independent  of  her 
husband.  Of  what  her  means  consist  is 
'not   ststcd.     They   are   entitled   to  home- 
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stead  exemptions  of  $1,500,  and  while  it  is 
not  known  in  just  what  shape  all  the  real 
estate  is,  after  allowing  for  exemptiono 
and  other  contingencies,  there  is  thought 
attached  te  the  firm  a  net  responsibility  of 
between  $8,000  and  $10,000.  Stock  of 
merchandise,  said  insured.  They  appear 
to  be  doing  reasonably  well,  obligations  are 
reported  met  in  a  reasonably  prompt  man- 
ner, and  prospects  generally  are  considered 
good."  All  or  most  all  of  the  creditors 
got  the  foregoing  report  at  one  time  or 
another. 

In  August,  1904,  the  following  was  fur- 
nished by  a  commercial  agency  to  one  cred- 
itor: 

'^Missouri,  Ray  county. 

"December  26,  1902. — ^He  is  a  married 
man,  aged  about  forty.  Is  an  old  resident 
of  the  place  and  is  considered  of  good  char- 
acter, habits,  and  fair  ability.  This  busi- 
ness was  formerly  owned  and  operated  by 
John  C.  Wright*  For  a  short  time  he  was 
associated  with  one  .  'Walker*  under  the 
style  of  Meadows  &  Company.  Quite  re- 
cently Walker  withdrew  and  L.  J.  Meadows 
is  alone  in  the  business. 

"He  does  not  respond  te  written  requests 
for  a  stetement.  The  investment  is  esti- 
mated at  about  $1,000,  stock  in  trade  run- 
ning $1,000  to  $1,200.  He  is  said  te  have 
considerable  outside  means,  but  nature  of 
same  is  not  stated,  and  a  definite  estimate 
of  net  responsibility  is  not  determined.  His 
stock  of  merchandise  said  te  be  insured. 

"He  has  never  failed  in  business,  so  far 
as  known,  and  locally  he  is  reported  prompt 
pay  so  far  as  known." 
1903.    Ray  county. 

'January  13,  1902. — Upon  further  in- 
vestigation it  is  found  that  he  has  good 
farm  and  tewn  property  valued  at  from 
$7,000  to  $8,000  in  own  name  and  partly 
exempt.  Also  has  ready  cash,  and,  making 
all  due  allowance,  he  is  considered  a  net 
worth  of  from  $5,000  to  $7,000. 

"It  IS  said  doing  a  good  business  at  this 
time,  and  to  be  meeting  obligations  in  a 
prompt  and  satisfactory  manner.  Con- 
sidered honest  and  industrious  and  believed 
worthy  of  confidence." 

In  1904  the  following  special  report  was 
made  to  one  creditor  by  an  attorney: 

"Supposed  net  worth?  $10,000.  Prompt, 
fair,  or  slow  pay?  Prompt.  Individual 
names  (if  a  firm)  ?  T.  J.  Meadows.  Mar- 
ried or  single?  Married.  Reputation  for 
ability?  Good.  Honesty?  Good.  Age  ap- 
proximately? Forty  years.  Moral  char- 
acter? Good.  Ever  failed?  No.  Been 
sued?  No.  How  long  in  business?  Two 
years.  Business  seem  prosperous?  Yes. 
Value  of  stock  on  hand  (estimated)  ?  $5,000. 
Insurance?  $2,500.  Is  there  any  real  estate 
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in  his  own  name,  above  homestead  and  en- 
cumbrance? Yes.  Value?  $5,000.  Do 
you  know  of  any  unsatisfied  obligations, 
chattel  mortgages,  judgments,  or  claims  in 
hands  of  attornevs?    No." 

The  same  creditor  got  the  following  re- 
port from  R.  G,  Dun  &  Company: 

"Meadows,  T.  J.  &  Company,  G.  S.  Law- 
son,  Missouri,  July  9th,  1903.  He  is  aged 
thirty-eight  years,  married,  and  has  been 
engaged  in  this  business  here  for  some 
eight  months,  prior  to  which  he  was  en- 
gaged in  farming.  He  is  in  very  good  stand- 
ing personally,  and  thought  to  be  of  very 
fair  business  ability. 

"Declines  a  statement,  but  upon  investi- 
gation it  is  learned  that  he  carries  a  stock 
of  some  $6,000  or  $7,000.  Aside  from  this 
he  is  said  to  own  two  or  three  good  farms, 
and  some  residence  property.  After  allow- 
ing for  exemptions  and  shrinkages,  he  is 
conceded  a  net  worth  of  some  $8,000  to 
$10,000  as  a  basis  for  credit. 

"Locally  he  meets  his  bills  in  a  prompt 
and  satisfactory  manner,  no  complaints  are 
ever  heard  from  abroad,  is  doing  a  very 
good  business,  and  prospects  are  thought 
to  be  very  favorable  at  this  time.     G.  3. 

"February  17th,  1904.— Considered  of 
good  general  character,  fair  habits  and 
ability.  Appear  to  be  doing  reasonably 
well.  Meets  obligations  in  a  prompt  and 
satisfactory  manner.  Estimated  worth 
$8,000  to  $10,000.  Has  good  prospecte  for 
success." 

We  find  at  least  one  creditor  received  the 
following  under  date  of  October  16,  1903, 
from  a  commercial  agency: 

"This  business  is  conducted  by  'JVomaa  J. 
Meadows  and  his  wife,  Susie  L.  Mcvulows, 
and  they  have  been  in  tlie  trjuU*  since  JSep- 
tember,  1902,  when  they  suci^'oeJel  J.  C. 
Wright.  It  is  strictly  a  partnership  as  be- 
tween husband  and  wife. 

"Previous  to  engaging  in  trade,  Mr.  and 
Mrs.  Meadows  resided  at  Lawson. 

"Information  obtained  by  our  representa^ 
tive  regarding  the  investment  and  resources 
is   as    follows: 

"Merchandise  stock  on  hand,  $4,000. 

"Real  estate  title  in  name  of  Thomas  J. 
Meadows  and  Susie  L.  Meadows,  and  free  of 
encumbrances,  $25,000  to  $30,000. 

"Other  assets,  yes,  but  subject  to  exemp- 
tions, $34,000. 

"Total  net  worth,  exclusive  of  exemp- 
tions, as  a  basis  for  credit  (estimated), 
$20,000. 

"Ever  failed?     No. 

"Ever  burn  out?     No. 

"Insurance  carried  on  merchandise  stock? 
Yes. 

"Bank  w'th  Commercial  Bank,  Lawson, 
Missouri. 
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"Aboutf  $10,000  of  the  real  estate  is  in 
the  name  of  Thomas  J.  Meadows,  and  the 
balance  is  in  the  name  of  his  wife,  Susie 
L.  Meadows.  Together,  Meadows  and  his 
wife  own  three  farms  that  are  worth  $10,- 
000  each.  They  also  own  their  home  in 
town  and  have  some  money,  loaned  out,  be- 
sides personal  property  of  some  value. 

"Competent  authorities  state  that  Mr. 
and  Mrs.  Meadows  have  a  financial  re- 
sponsibility over  exemptions  safely  of  $20,- 
000  to  $25,000.  They  are  conducting  the 
business  upon  a  cash  basis  and  are  prompt 
in  their  payments. 

"Authorities  consulted: 

"No.  1.  We  consider  them  good  for  any 
credit  they  might  ask.  We  frequently  loan 
them  money  without  security,  but  as  a 
matter  of  fact,  they  have  money  to  loan. 
Probably  worth  $25,000,  and  good  pay. 

"No.  2.  We  do  not  think  anyone  need 
hesitate  to  grant  them  credit  as  they  are 
amply  responsible.  Are  worth  $20,000  to 
$25,000  easily.  Payments  are  prompt  and 
frequently  discounted." 

And  in  1904  the  following  report  was  fur- 
nished to  at  least  one  creditor: 

"Meadows  &  Company gen- 
eral  store Lawson,   Missouri, 

Ray  county. 

"T.  J.  Meadows,  age  forty-one,  married. 

**Mr8.  Susie  L.  Meadows,  age  thirty-two, 
married. 

"Statement  asked  for  August  19th,  1904, 
but  no  answer  received.  This  business  was 
commenced  under  style  of  Meadows  &  Walk- 
er in  the  fall  of  1002,  R.  J.  Walker  being  a 
partner,  sharing  the  profits.  Later  the 
style  of  the  firm  changed  to  above,  and  is 
composed  of  T.  J.  Meadows  and  his  wife. 
They  are  now  reported  to  have  $6,000  in- 
vested. Their  stock  is  estimated  worth 
$3,500  to  $4,000;  it  is  insured,  but  the 
amount  is  not  learned.  Said  to  own  home- 
stead in  the  name  of  Susie  L.  Meadows, 
worth  $3,000,  clear,  and  other  real  estate 
worth  $15,000  to  $20,000  in  the  name  of  the 
members  of  the  firm,  located  in  Clay  and 
Ray  counties,  Missouri.  They  are  reported 
to  be  using  $5,000  borrowed  money. 

"They  are  highly  regarded  personally,  and 
Mr.  Meadows,  who  has  charge  of  tbe  busi- 
ness, is  considered  a  good  business  man. 
All  bills,  as  far  as  learned,  are  promptly 
met,  and  prospects  appear  fair.  Authorities 
at  the  present  time  offer  $15,000  as  an  esti- 
mate of  their  net  worth." 

One  creditor,  Mr.  Henderson,  testified 
that  Tliomas  J.  Meadows  told  him  he  owned 
a  good  farm  over  in  Clay  county,  and  was 
all  right  financially  in  every  way;  also  that 
a  Mr.  Hurt  told  him  he  knew  it  to  be  a 
fact  that  Meadows  owned  a  farm  in  Clay 
countv  in  his  own  name.  The  first  remark 
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was  made  to  Henderson  by  Meadows  after 
he  had  established  a  line  of  credit,  and 
during  a  talk  about  increasing  it.  When 
Hurt  gave  Henderson  his  information  does 
not  appear. 

The  "credit  men"  of  firms  dealing  with 
Meadows  &.  Company  testified  that  they 
passed  on  the  credit  given  Meadows  on  the 
information  disclosed  upon  the  fact  that 
Susie  L.  Meadows  was  a  partner,  and  upon 
the  fact  that  Meadows  was  said  to  own  a 
farm.  There  is  no  proof  of  any  land  in  his 
name  except  the  farm  in  question. 

(c)  Of  the  Commercial  Bank  of  Lawson: 
Meadows's  chief  creditor  is  the  Commercial 
Bank  of  Lawson.  It  received  no  commercial 
reports.  It  did  business  with  Meadows  on 
the  theory  his  wife  was  a  partner.  The  of- 
ficers of  the  bank  knew  she  had  inherited  a 
large  property.  When  he  became  involved 
largely  with  the  bank,  and  before  the  re- 
newal of  some  of  his  existing  indebtedness, 
coupled  with  an  increase  thereof,  it  tried 
to  get  Mrs.  Meadows  to  admit  her  partner- 
ship. She  lived  for  years  in  the  same  little 
village,  did  business  with  the  bank  as  a  de- 
positor, and  occasionally  visited  its  count- 
ing room  on  business.  The  evidence  dis- 
closes that  the  bank's  dealings  with  Mrs. 
Meadows  were  as  remarkable  for  what  was 
omitted  as  for  what  was  done.  None  of  its 
officers  did  her  the  courtesy  to  consult  her 
at  any  time.  They  gave  her  no  pass  book 
indicating  the  state  of  her  accounts  for 
quite  a  while  after  she  became  a  depositor, 
and  when  they  did  give  her  one,  it  did  not 
cover  all  her  transactions  with  the  bank,  or 
give  her  much  light  on  the  disposition  of 
her  funds.  Seemingly  anxious  about  her 
account  and  the  checks  signed  by  her  hus- 
band against  it,  the  bank  officers  retained 
them  for  many  years  against  a  day  of  need. 
Finally  the  bank  caused  a  statement  to  be 
prepared  in  writing,  an  admission  of  her 
partnership  in  the  mercantile  business  with 
her  husband,  and  sent  it  to  her  to  be  signed. 
She  refused  point  blank  to  sign  it.  The 
matter  dropped  at  that.  Meadows's  in- 
debtedness to  the  bank  was  evidenced  by 
notes,  and  to  these  notes  were  signed  the 
names  of  Thomas  J.  Meadows  and  Susie  L. 
Meadows.  The  original  notes  were  not 
signed  in  that  way,  but  the  name  of  Susie 
L.  appeared  on  the  renewals.  Her  name  was 
signed  by  Thomas  J.  without  a  particle 
of  authority  appearing  in  the  record,  and 
without  her  knowledge  or  consent.  She 
seems  to  have  been  treated  as  a  mere  ci- 
pher on  all  hands,  except  when  pay  day 
came.  Not  only  did  the  bank  deal  on  the 
credit  of  the  name  of  Mrs.  Meadows 
that  is,  on  the  theory  she  was  a  member 
of  the  firm  of  Meadows  &  Company, — ^but 
ft  claims  to  have  dealt  on  the  faith  and 
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credit  of  Meadows's  ownership  of  the  Clay 
county  land.  It  seems  that  when  the  land 
was  bought,  Mr.  Hurt,  cashier  of  the  bank, 
knew  that  Meadows  did  not  have  .a  dollar 
on  deposit,  knew  that  he  checked  the  money 
belonging  to  his  mother-in-law  over  to  the 
account  of  his  wife,  and  then  checked  from 
his  wife's  account  in  payment  of  the  land, 
signing  her  name  to  the  checks.  In  fact, 
Mr.  Hurt  drew  these  checks  and  brooded 
over  and  somewhat  molded  this  transaction. 
He  was  the  leading  spirit  in  the  bank.  It 
had  no  discounting  board  but  him.  He  had 
authority  to  loan  its  money  and  make  dis- 
counts. At  the  time  the  land  was  pur- 
chased and  Hurt  was  writing  the  checks, 
he  remarked  to  Meadows:  "Tom,  you  are 
buying  a  nice  farm  here.*'  Thereat  Thomas 
J.  chestily  replied:  "Yes,  and  it's  mine 
too;  the  folks  are  paying  for  it  for  me." 
There  is  no  contradiction  to  that  conversa- 
tion, and  the  case  may  proceed  on  the 
theory  that  the  officer  of  the  bank,  Hurt, 
who  opened  up  a  line  of  credit  with  Thomas 
J.  Meadows,  knew  that  the  money  of  Mrs. 
Cummins  and  Mrs.  Meadows  bought  the 
land,  and  at.  the  same  time  was  informed 
by  Meadows,  in  the  absence  of  his  wife  and 
mother-in-law,  that  the  land  was  intended 
for  him, — that  the  folks  were  buying  it  for 
him.  Such  is  the  basis  of  the  bank's  credit 
on  the  strength  of  the  farm.  Subsequently, 
Mr.  Hurt,  becoming  solicitous  about  the 
title  to  the  farm,  wrote  a  letter  to  the  re- 
corder of  Clay  county  to  know  whether  the 
land  still  stood  in  Meadows's  name,  and 
was  told  in  reply  that  it  did.  Subsequently 
he  wrote  another  letter,  asking  if  the  land 
was  transferred  to  Mrs.  Meadows,  and  was 
told  that  it  had  been. 

(d)  Of  the  Roney  claim:  Coming  to  the 
Roney  transaction,  it  may  be  told  shortly: 
The  Clay  county  farm  belonged  to  a  family 
by  the  name  of  Smith.  Roney  married  one 
of  the  Smiths.  His  wife,  being  an  heir, 
united  with  the  other  Smith  heirs  in  mak- 
ing a  deed  to  Meadows.  Roney  was  one  of 
the  chief  actors  in  this  sale.  While  he 
does  not  admit  that  he  knew  that  the  monev 
of  Mrs.  Meadows  and  Mrs.  Cummins  paid 
for  the  land,  yet  we  have  no  doubt  from 
the  disclosures  of  the  record  that  he  was 
fully  aware  of  that  fact  at  the  time  of  the 
purchase.  The  purchase  money  fell  short 
$2,500,  butof  this  $2,500,  $1,200  was  coming 
to  Roney's  wife.  He  took  a  deed  of  trust 
on  the  land,  which  secured  his  wife's  share 
plus  $1,300  cash  advanced.  This  indebted- 
ness was  paid  oiT,  and  we  think  Roney  is 
shown  to  have  known  it  was  paid  by  the 
money  of  Mrs.  Meadows,  as  in  fact  it  was. 
Subsequently  Roney,  at  the  instance  of 
Meadows,  loaned  one  Rhodus  $475,  and  Mr. 
Meadows  signed  the  note  as  security.  That 
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note,  with  its  accumulation,  is  allowed 
against  the  bankrupt  estate,  and  consti- 
tutes the  claim  known  as  the  Roney  claim. 
He  testified  that  he  considered  Mr.  Mead- 
ows good  at  the  time,  but  that,  as  a  pre- 
caution, he  undertook  to  find  out  whether 
Meadows  still  owned  his  farm,  and  found 
out  that  he  did.  It  further  transpired  that 
the  steps  Roney  took  to  ascertain  that  fact 
consisted  in  going  to  Mr.  Hurt  at  the  Com- 
mercial Bank  and  asking  him.  Asked  in 
chief  whether  he  would  have  loaned  him 
the  money  if  he  had  known  the  land  had 
not  belonged  to  him,  he  answered:  "Well, 
I  considered  Mr.  Meadows  good,  and  I  don't 
know  whether  I  would  have  or  not.  I  could 
not  say  now  what  I  would  have  done  then." 

So  much  for  the  facts. 

The  case  may  proceed  upon  the  theory 
that  a  trustee  in  bankruptcy,  under  the  pres- 
ent act,  does  not  stand  precisely  in  the 
shoes  of  the  grantee  in  a  deed  or  an  assignee 
under  our  statute  on  assignments.  The 
bankrupt  law  once  for  all  arrests  the  in- 
dividual action  of  the  creditor  in  the  col- 
lection of  his  debt,  but  it  only  arrests  him 
not  his  rights.  The  estate  and  subject- 
matter  being  in  custodia  legia,  the  law 
takes  care  of  the  creditor,  and  the  trustee 
in  bankruptcy,  as  the  arm  of  the  court, 
acts  for  and  on  behalf  of  the  creditor  in 
that  particular,  so  that  whatever  the  credi- 
tor niight  do  in  avoiding  the  deed  of  his 
debtor  for  fraud,  the  trustee  in  bankruptcy 
may  do  under  the  present  bankrupt  act  as 
a  sort  of  alter  ego.  Such  trustee  takes 
title  to  the  bankrupt's  property,  including 
that  conveyed  in  fraud  of  creditors,  con- 
trary to  the  terms  of  the  bankrupt  act, 
but  he  takes  it  subject  to  outstanding  equi- 
ties (not  lost  by  estoppel  or  fraud)  to 
which  the  title  was  subject  in  the  hands 
of  the  bankrupt.  While  there  are  some 
uncertain  and  some  discordant  notes  struck 
in  the  case, — learning  on  the  foregoing 
propositions,  elaborated  by  diligent  counsel 
in  their  briefs, — ^yet  we  think  the  foregoing 
formulation  of  the  law  asserts  sound  doc- 
trine (see  authorities  in  brief  of  counsel). 
Without  further  exposition  in  that  behalf, 
we  pass  to  a  consideration  of  the  main 
proposition  in  the  case,  viz.:  Is  Mcadows's 
wife  estopped  to  assert  the  equity  of  a  re- 
sulting trust  in  the  Clay  county  land, 
arising  from  the  fact  that  it  was  purchased 
with  her  inheritance  money, — her  own 
estate  and  that  of  her  mother,  whose  heir 
she  was?  In  other  words,  does  such  as- 
sertion of  her  rifjht  operate  by  way  of  a 
fraud  on  his  creditors,  and  make  her  deed 
fraudulent  and  void  in  a  court  of  con- 
science ? 

It  may  be  conceded  that  unless  the  con- 
fidential relation  of  husband  and  wife  af- 
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fects  estoppel,  or  unless  the  facta  relied 
on  to  establish  the  estoppel  are  insufficient, 
the  decree  should  stand.  Is  estoppel  ap- 
plied to  a  married  woman  in  her  dealings 
with  her  husband  precisely  as  to  other  per- 
sons? Counsel  for  respondent  argue  that 
way.  Orally  at  this  bar  it  was  stoutly  and 
with  animation  exclaimed  that  (in  that 
regard)  old  things  had  passed  away  and  all 
things  had  become  new;  that  there  issued 
from  the  married  woman's  enabling  acts  a 
still,  small  voice  of  command  to  courts,  viz.j 
"Forward!  March!"  That  in  the  "gladsome 
light"  of  modern  jurisprudence  the  wife 
appeared  from  head  to  foot  armed  as  a 
feme  sole;  that  she  takes  the  bitter  with 
the  sweet,  hence  her  new  power  to  contract 
and  control  her  estate  invokes  a  new  re- 
sponsibility and  danger,  to  wit,  estoppel  in 
pais,  now  to  be  applied  to  her  unsparingly 
with  .rigid,  stern,  and  unaccommodating  vig- 
or. We  think  no  consideration  of  this  ques- 
tion can  justly  proceed  by  overlooking  the 
fact  that  estoppel  in  pais  is  not  the  creature 
of  statutory  law.  It  was  the  creature  of  ele- 
vated and  refined  ethics  administered  in  a 
court  of  equity.  Moreover,  when,  in  former 
days,  it  was  held  that  estoppel  in  pais  (ex- 
cept as  to  her  separate  equitable  estate)  did 
not  lie  against  a  married  w^oman  at  all,  the 
grace  of  freedom  from  that  burden  did  not 
spring  from  statutory  mandate,  but  was  a 
product  of  judicial  reasoning  to  attain  jus- 
tice. Since  that  grace  was  not  given  by 
statute,  even  though  an  order  has  come  to 
"Forward !  March!"  may  we  at  least  not  look 
about  a  little  to  inquire  if  statutes  (silent 
as  ours  in  the  giving  or  denying  of  it)  take 
it  quite  away?  and  to  inquire:  Who  issued 
such  order?  On  what  road  are  we  to 
march?  How  far?  Where?  If  we  are  to 
march  blindfolded,  we  might  say  with  a  cer- 
tain unhappy  person  who  once  hesitated 
long  and  doubted  much  in  a  certain  crisis: 

If  It  were  done  when  't  is  done,  then  't  were 

well 
It  were  done  quickly, 

— and  have  the  thing  over  with.  Estoppel 
in  pais,  created  by  the  reason  of  the  thing, 
should  rest  in  reason,  and  we  are  not  called 
upon  to  write  the  law  relating  to  the  estop- 
pel of  a  wife  one  inch  beyond  where  reason 
and  common  sense  compel  us  to  go ;  because, 
absent  a  statute  on  estoppel,  if  any  com- 
mand has  come  to  march,  it  is  from  the  fo- 
rum of  reason,  and  nowhere  else.  Statutes 
giving  to  the  modern  wife  the  right  to  con- 
tract, the  right  to  her  estate,  and  to  sue 
and  be  sued,  were  intended  as  a  benefit  to 
her,  and,  rightly  applied,  they  subserved  a 
wise  and  good  purpose.  They  were  not  in- 
tended to  injure  her.  If  she  permit  or  en- 
courage her  husband  to  hold  himself  forth 
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as  the  owner  of  property,  if  she  volimtarily 
put  the  title  to  her  property  in  him,  thus 
knowingly  clothing  him  with  indicia  of 
ownership,  or  by  conscious  acts  acquiesce  in 
his  apparent  ownership,  knowing,  or  having 
good  cause  to  know,  that  he  is  using  the 
property  to  obtain  credit,  or  if  phe  conspire 
with  him  to  that  end,  or  if  (when  applied 
to  for  information)  she  lie,  deceive,  or  mis- 
lead, it  is  not  unreasonable  to  estop  her  tn 
claim  the  property  when  such  claim  makes 
her  husband  insolvent.  But  the  case  made 
on  this  record  is  no  such  case  as  that.  This 
wife  was  wronged  by  her  husband.  Al- 
though the  statute  forbade  him  to  reduce 
his  wife's  estate  to  his  possession  except 
by  her  written  consent,  this  husband  pro- 
ceeded to  take  her  estate  in  the  teeth  of  the 
law.  The  facts  in  this  regard  were  open  to 
the  Commercial  Bank  and  Roney  at  least. 
Neither  of  them  liad  the  right  to  believe 
that  Mrs.  Meadows  was  making  an  out-and- 
out  gift  of  $10,000  to  an  impecunious  hus- 
band, because  such  course  of  dealing  as  that 
is  not  usual.  Those  two  creditors  knew  the 
equities  of  the  wife,  and  had  the  means  at 
hand  of  knowing;  and  he  who  knows  cannot 
be  deceived.  As  to  the  other  creditors, 
when  this  wife  found  she  had  been  wronged, 
what  was  the  measure  of  her  dutv  to  herself 
and  to  the  world  at  large?  Was  she  re- 
quired to  post  her  husband?  Bid  she  have 
to  sue  him  instanter,  although  the  statute 
of  limitations  still  treats  her  as  under  dis- 
ability? Shall  she  quarrel  and  fuss  with 
him,  and,  what  is  more,  blazon  their  squab- 
ble abroad  in  order  that  creditors  may 
know  how  the  matter  stands?  If  the  order 
to  march  requires  that  the  peace  of  the 
household  must  be  sacrificed  in  order  to 
protect  her  property  rights,  that  the  love, 
honor,  and  trust  at  the  very  root  of  the 
marriage  relation  shall  be  turned  into  the 
bitterness  and  gall  of  dissension  and  strife, 
then  is  the  reform  a  reform?  Do  we  march 
forward  or  retreat?  This  wife  did  what 
she  could  in  a  gentle  way  to  protect  her  in- 
terests, having  in  mind  the  fact  that  her 
husband  was  the  head  of  the  household,  that 
she  loved  him,  and  trusted  him  to  comply 
with  her  requests  and  his  own  promises,  and 
that  concord  in  the  household  was  a  wifely 
duty.  We  do  not  think  she  was  estopped 
as  to  his  creditors,  absent  a  fraudulent  in- 
tent on  her  part.  We  agree  that  in  a  given 
case  estoppel  in  pais  may  now  be  applied 
to  a  married  woman.  Her  right  to  contract 
and  to  control  her  estate  results  by  neces- 
sary inference  in  that  conclusion.  But  we 
cannot  agree  to  apply  the  rule  of  estop- 
pel harshly  and  with  close  particularity  un- 
der any  and  all  circumstances  where  the 
marital  relation  is  involved.  Such  holding 
would  injure  the  very  class  the  married  wom- 
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en's  acts  were  intended  to  protect,  and 
would  not  subserve  the  welfare  of  society. 
The  personnel  of  those  involved  in  estoppel 
must  not  be  lost  sight  of,  and  it  is  not  un- 
reasonable to  hold  that  facts  sufficient  to  es- 
top a  Socrates  or  other  **lord  of  creation" 
would  not  estop  Susan,  Jane,  and  Mary,^ — 
good  Missouri  mothers  all. 

Whatever  the  motives  of  the  husband 
nmy  have  been  in  this  transaction,  there  is 
no  evidence  implicating  Mrs.  Meadows  in 
his  fraud,  and  this  court  has  shown  a  dis- 
position to  sustain  conveyances  made  under 
circumstances  similar  in  some  respects  to 
those  disclosed  here.  De  Berry  v.  Wheeler, 
128  Mo.  85,  49  Am.  St.  Rep.  538,  30  S.  W. 
338;  Alkire  Grocer  Co.  v.  Ballenger,  ]37 
Mo.  369,  38  8.  W.  911;  Hudson  v.  Wright, 
204  Mo.  412,  103  S.  W.  8;  Scrutchfield  v. 
Sauter,  119  Mo.  616,  24  S.  W.  137 ;  Colum- 
bia Sav.  Bank  v.  Winn,  132  Mo.  80,  33  S. 
W.  457.  We  accordingly  rule  that  she  was 
no  party  to  any  fraud  of  her  husband,  that 
she  had  a  clear  equity  in  the  land,  that  the 
conveyance  attacked  was  the  execution  of  a 
trust,  and  not  made  in  fraud  of  his  cred- 
itors, and  that  she  was  not  estopped  to 
claim  the  right  to  such  conveyance.  This 
holding  disposes  of  the  case. 

But  we  may  as  well  say  a  word  further. 
We  have  held  in  a  line  of  cases  (Berry  v. 
Rood,  168  Mo.  loc.  cit.  333,  67  S.  W.  644 
et  seq.;  Colonial  Trust  Co.  v.  McMillan, 
188  Mo.  loc.  cit.  567,  107  Am.  St.  Rep.  335, 
87  S.  W.  933  et  seq.;  Meyer  v.  Ruby  Trust 
Min.  &  Mill.  Co.  192  Mo.  162,  90  S.  W.  821) 
that  creditors  charged  with  knowledge  that 
corporation  stock  was  issued  as  fully  paid 
up  to  persons  who  paid  for  their  stock  in 
simulated  values,  or  creditors  who  partici- 
pated in  such  scheme,  could  not  maintain 
an  action  against  such  stockholders  for  the 
difference  between  the  par  value  of  the 
stock  and  the  amount  paid,  on  the  theory 
that  they  dealt  with  the  corporation  on  the 
faith  and  credit  that  the  stock  was  fully 
paid  for  in  money  or  money's  worth.  How 
much  less,  then,  can  Roney  and  the  bank, 
through  the  trustee  in  bankruptcy,  sue  Mrs. 
Meadows  on  the  theory  that  they  relied  on 
Meadows's  ownership,  when  they  must  be 
held  to  know  that  he  was  not  the  true  equi- 
table owner  of  the  property?  Their  knowl- 
edge of  her  elder  and  better  equity  defeated 
the  running  of  estoppel  under  the  peculiar 
facts  present. 

Again,  plaintiff  alleged  and  must  be  held 
to  prove  that  the  commercial  creditors  in 
the  class  favored  in  the  decree  extended 
credit  on  the  faith  of  Meadows's  ownership 
of  the  land  in  question.  In  order  to  main- 
tain their  case  in  this  regard,  the  commer- 
cial reports  set  forth  are  relied  upon. 
Those  reports  do  not  describe  the  land,  nor 
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do  they  state  that  a  de^d  is  recorded  in 
Clay  county,  putting  the  title  in  Meadows. 
Nor  do  they,  as  a  rule,  positively  assert 
ownership  in  Meadows  of  any  land  in  Clay 
county.  They  do  suggest  and  hint  at  such 
ownership.  He  is  "said"  to  own;  that  is, 
there  is  a  rumor  or  talk  to  that  effect.  He 
is  "credited"  with  owning;  that  is,  there  is 
a  belief  to  that  effect.  If  confidence  and 
trust  were  to  be  put  on  actual  ownership 
of  a  valuable  farm  in  Clay  county,  it  is  in- 
conceivable why  more  accurate  information 
was  not  demanded  than  was  received.  Can 
a  substantial  commercial  credit  be  predicat- 
ed of  such  mere  fog  and  guesswork?  The 
credit  men  testifying  to  that  effect  were 
speaking  at  long  range;  i.  e.,  a  long  time 
after  the  event  itself.  There  is  internal  evi- 
dence in  their  depositions  that  they  were 
construing  on  the  stand  the  language  of  the 
commercial  reports,  rather  than  testifying 
to  a  distinctly  remembered  fact, — a  sort  of 
nunc  pro  tunc  exposition.  In  that  view  of 
it,  they  were  no  better  able  to  construe  the 
language  of  the  reports  than  this  court. 
Construing  that  language  for  ourselves,  it 
cannot  escape  attention  that  much  is  made 
of  the  fact  that  Susie  L.  Meadows  is  a  part- 
ner, and  that  her  credit  and  her  property, 
as  well  as  the  property  of  the  supposed 
firm,  were  a  large  and  possibly  controlling, 
element  in  stiffening  the  credit  of  Meadows 
&  Company.  A  credit  on  the  faith  of  own- 
ership, to  be  so  effective  as  to  overturn  a 
deed,  must  reasonably  produce  substantial 
faith  and  confidence.  Mere  conjecture, 
hearsay,  supposition,  rumor,  and  such  brood 
of  uncertainties,  are  not  the  foundation  up- 
on which  genuine  faith  is  built  in  the  busi- 
ness world.  There  was  a  copy  of  one  re- 
port furnished  to  one  creditor  in  August, 
1904,  which  report  bore  date  January  13, 
1902, — obviously  a  mistaken  date.  Assuming 
the  original  data  were  furnished  in  Jan- 
uary, 1903,  the  report  says:  "Upon  further 
investigation,  it  is  found  that  he  has  good 
farm  and  town  property  valued  at  from 
$7,000  to  $8,000  in  own  name  and  partly 
exempt."  That  is  the  nearest  to  a  state- 
ment of  fact  worthy  to  be  the  basis  of 
credit  we  can  find.  The  report  itself  is 
made  of  and  concerning  one  "L.  J.  Mead- 
ows." It  either  does  not  concern  defend- 
ant's husband,  or  mistakes  his  name.  Ad- 
mitting the  name  as  well  as  the  date  are 
wrong,  then  the  report  does  not  locate  the 
farm  and  town  property  in  any  of  the  four 
quarters  of  the  globe,  let  alone  as  within 
the  reach  of  an^  execution  levy  and  sale. 
Shall  we  say  it  meant  a  clay  county  farm? 
If  so,  was  the  farm  in  the  mind  of  the 
commercial  agency  large  enough  or  .valua- 
ble enough  to  be  a  substantial  element  in  es- 
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tablishing  a  mercantile  credit?  Is  the  val- 
uation of  $8,000  or  $7,000  referable  to  the 
town  property  said  to  be  owned  by  Meadow^ 
or  to  the  farm?  We  do  not  rule  that 
creditors  must  see  for  themselves  the  actual 
record  of  an  actual  deed  in  their  debtor's 
name;  for  faith,  says  a  sound  lawyer  (Heb. 
xi.  1,  q.  v.),  is  the  substance  of  things 
hoped  for,  the  evidence  of  things  not  seen. 
But  this  whole  bundle  of  reports,  includ- 
ing the  one  last  under  exposition,  is  so 
palpably  vague  and  uncertain  in  relation  to 
the  ownership  of  the  actual  land  in  dispute 
that  we  cannot  see  how  faith  and  cred- 
it could  be  reasonably  predicated  on*  the  in- 
formation. Therefore  we  are  inclined  to 
the  belief  that  the  commercial  reports 
should  be  rejected  as  a  basis  of  credit,  be- 
cause of  uncertainty  and  vagueness.  With 
that  holding,  the  mainstay  of  plaintiff's 
case  is  taken  away. 

The  judgment  is  reversed  and  the  cause 
is  remanded,  with  directions  to  enter  a 
judgment  in  favor  of  defendant,  dismiss- 
ing plaintiff's  bill  as  on  a  hearing  on  the 
merits. 

All  concur;  Valllant  and  Woodson,  J  J., 
in  separate  opinion. 

Valllant,  J.,  -concurring: 

Whilst  concurring  in  all  that  my  learned 
Brother  Lamm  has  said  in  the  opinion  in 
this  case,  there  is  one  fact  in  the  evidence 
on  which  I  feel  compelled  to  say  a  few 
words,  lest,  if  it  be  passed  over  in  silence, 
an  improper  inference  might  be  drawn  from 
it;  I  refer  to  the  reports  of  the  commercial 
agencies,  which  seem  to  have  been  received 
in  evidence  without  objection.  The  reports 
of  commercial  agencies  have  for  so  long 
been  relied  on  in  commercial  transactions, 
and  are  really  of  so  much  value,  that  they 
cannot  be  dispensed  with,  but  referring  to 
them  and  trusting  them  as  a  guide  or  help 
in  a  business  transaction  is  one  thing,  while 
bringing  them  into  court  as  evidence  is  an- 
other thing.  They  are  frequently  admitted, 
and  properly  so,  in  evidence  when  the  prop- 
er foundation  for  their  admission  is  laid. 
The  information  from  which  those  reports 
are  furnished  by  the  commercial  agencies 
to  their  subscribers  is  not  infrequently,  per- 
haps usually,  furnished  by  the  merchant 
himself;  and  when  that  fact  is  shown  in  a 
suit  against  the  merchant  charged  with  ob- 
taining credit  on  a  false  showing,  the  com- 
mercial report  is  competent  evidence 
against  him.  Other  instances  might  be  sup- 
posed where  the  reports  would  be  compe- 
tent, but  unless  guilty  knowledge  or  notice 
of  the  contents  of  the  report  is  brought 
home  to  the  party  sought  to  be  affected, 
they  are  mere  liearsay.  A  merchant  has  a 
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right)  if  he  sees  fit  to  do  so,  to  consult  the 
agency  report,  and  give  or  refuse  credit  on 
it;  but  that  is  his  own  private  affair;  if  the 
report  is  false,  and  he  has  been  misled  by  it 
to  his  injury,  he  cannot  charge  it  as  a  badge 
of  fraud  on  someone  who  is  in  no  way  re- 
sponsible for  the  information  on  which  the 
report  was  founded,  and  had  no  notice  that 
trust  was  being  placed  on  it.  The  records 
of  the  commercial  agencies  are  not  public 
records  of  which  all  the  world  is  required 
to  take  notice.  They  are  private  matters, 
and  to  a  certain  extent  are  secret.-  They 
are  given  out  only  to  subscribers,  and  the 
subscribers  are  pledged  to  secrecy.  Mrs. 
Meadows  had  no  notice  of  those  reports.  It 
is  not  sure  that  she  ever  heard  of  such  an 
institution  as  a  commercial  agency.  The 
reports  on  their  face  showed  that  her  hus- 
band had  refused  to  give  the  information, 
but,  even  if  he  had  given  it,  it  would  not 
be  evidence  against  Mrs.  Meadows,  unless, 
on  further  evidence,  it  was  shown  that  she 
knew  it. 

The  reports  were  incompetent  as  evidence 
against  Mrs.  Meadows,  and  if  objection  had 
been  timely  interposed,  no  doubt  the  learned 
trial  court  would  have  excluded  it.  All  the 
Judges  concur  in  the  views  here  expressed. 

Woodson,  J.,  concurring: 

I  fully  concur  in  all  that  my  associates. 
Judges  Lamm  and  Valliant,  have  writ- 
ten in  this  case;  and  in  doing  so  I  wish  to- 
emphasize  what  is  said  regarding  the  ad- 
mission of  the  commercial  reports  preserved 
in  the  record.  They  are  admissible  in  evi- 
dence in  the  first  instance  solely  for  the 
purpose  of  showing  that  the  merchandise 
was  sold  upon  the  faith  and  credit  given  to 
them  by  the  vendor,  and  not  for  the  pur- 
pose of  showing  fraud  on  the  part  of  the 
vendee, — that  must  be  done  later  and  by 
other  evidence.  In  order  for  the  reports  to 
be  of  any  benefit  to  the  vendor,  he  must  not 
only  show  he  sold  the  goods  upon  his  faith 
in  the  truthfulness  of  the  same,  but  he  must 
go  one  step  further,  and  show  that  the  ven- 
dee had  knowledge  or  notice  of  their  exist- 
ence, and  that  he  (the  vendor)  relied  upon 
the  vendee's  knowledge  or  notice  of  their  ex- 
istence in  selling  same.  Both  of  those  facts 
must  be  shown  before  the  reports  become 
vitalized;  but,  nevertheless,  they  are  ad- 
missible in  evidence  in  the  first  instance 
without  first  showing  said  knowledge  or 
notice. 

It  would  be  impossible  for  the  vendor  to 
show  that  he  relied  upon  the  vendee's 
knowledge  or  notice  of  the  existence  of  said 
reports  without  first  showing  that  they 
did  in  fact  exist.  As  before  stated,  proof 
of  notice  of  their  existence  on  the  part  of 
the  vendee,  and  that  the  vendor  relied  upon 
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that  knowledge  or  notice,  -vitalized  the  re- 
ports, and  gave  them  potential  force  as  evi- 
dence; but  until  that  is  shown  they  are 
inanimate,  and  binding  upon  no  one;  and, 
if  said  notice  is  not  subsequently  shown, 
then  the  proper  practice  is  to  either  move 
the  court  to  strike  out  the  reports,  or  re- 
quest an  instruction  withdrawing  them 
from  the  consideration  of  the  jury. 

The  same  practice  prevails  in  the  trials 
of  causes  involving  fraudulent  conveyances. 
The  plaintiff  must  not  only  show  fraud  up- 
on the  part  of  the  transferrer  of  the  proper- 
ty, but  he  must  go  one  step  further,  and 
show  that  the  transferee  had  knowledge  or 
notice  of  that  fraud  before  the  fraud  of  the 
former  is  visited  upon  the  latter;  but  the 
moment  that  is  done,  the  fraud  of  the  trans- 
ferrer becomes  the  fraud  of  the  transferee, 
and  gives  to  it  life  and  potentiality.  If 
knowledge  or  notice  of  the  former  fraud 
is  not  brought  home  to  the  latter,  then  all 
evidence  of  the  fraud  of  the  former,  pre- 
viously admitted,  should  be  stricken  out  or 
withdrawn  from  the  consideration  of  the 
jury. 

I  understand  both  opinions  so  hold. 

Petition  for  rehearing  denied  December 
23,   1909. 
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(92  Ark.  594,  124  S.  W.  509.) 

Set-off  —  equity  —  cli^im   against   non- 
resident. 

Equity  will  enforce  against  a  claim  of  a 
nonresident  for  goods  sold  and  delivered,  a 
set-off  of  a  claim  of  the  purchaser  against 
the  seller  for  breach  of  warranty  in  another 
transaction  between  them,  where  satisfac- 
tion of  such  claim  cannot  be  secured  by  ac- 
tion without  compelling  defendant  to  seek 
the  courts  of  the  state  where  the  seller  re- 
sides. 

(December  13,  1909.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Lafayette  Chancery  Court  in  defend- 
ant's favor  in  an  action  brought  to  recover 
for  certain  merchandise  sold  and  delivered. 

The  facts  are  stated  in  the  opinion. 

Messrs.  T.  M.  Pierce,  Paul  W.  Far- 
ley, and  Bradshaw,  Rhoton,  &  Helm  for 
appellant. 

Messrs.  Warren  &  Smith,  for  appellee: 

The  cross  bill  seeks  to  recover  unliqui- 
dated damages  for  breach  of  contract  from 
a  foreign  corporation  having  no  agent  or 
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property  in  this  state,  and  chancery  is  the 
only  forum  of  jurisdiction  in  such  matters. 
Forbes  v.  Cooper,  88  Ky.  285,  11  S.  W. 
24;  Taylor  v.  Stowell,  4  Met'.  (Ky.)  175; 
Matthews  v.  Weilcr,  57  Ark.  606,  22  S.  W. 
569. 

Battle,  J.,  delivered  the  opinion  of  the 
court : 

Ewing-Merkle  Electric  Company,  a  corpo- 
ration organized  under  the  laws  of  the  state 
of  Missouri,  sold  to  the  Lewisville  Light  & 
Water  Company,  a  corporation  organized 
under  the  laws  of  the  state  of  Arkansas,  an 
alternating  current  generator  complete  and 
switch  board  transformers  for  an  electric 
light  plant  for  $1,150,  all  secondhand  ma- 
chinery, but  guaranteed  to  be  in  strictly 
first-class  order  and  in  good  operative  con- 
dition. The  sale  was  made  under  a  written 
contract  dated  May  10,  1904.  The  Lewis- 
ville Light  &  Water  Company  purchased 
of  the  Ewing-Merkle  Electric  Company  sun- 
dry items  of  merchandise  between  July  1 
and  October  1,  1904,  amounting  to  $488.04, 
and  on  the  5th  of  October,  1904,  paid  there- 
on $300,  leaving  a  balance  of  $188.04. 

On  the  13th  day  of  July,  1905,  the  Ewing- 
Merkle  Electric  Company  brought  an  action 
against  the  Lewisville  Light  &  Water  Com- 
pany in  the  Lafayette  circuit  court  for 
$188.04. 

The  defendajit  answered  and  admitted 
that  it  purchased  the  merchandise  mentioned 
in    the    complaint,    and    that   the   sum   of 

Note.  —  Nonresidence     as     ground     of 
equitable   set-off. 

Although  there  is  a  marked  conflict  in 
the  authorities  as  to  whether  the  nonresi- 
dence of  the  party  against  whom  set-off  is 
sought  to  be  asserted  i^  good  ground  for 
equitable  interference  to  allow  the  set-off,  it 
must  be  said  that  the  majority  of  cases  in 
which  nonresidence  was  alleged  have  held 
it  sufficient  to  warrant  the  application  of 
the  doctrine. 

Cases  of  this  nature  are  Plattner  Imple- 
ment Co.  V.  Bradley,  A.  &  Co.  40  Colo.  95, 
90  Pac.  86  (claims  for  unliquidated  dam- 
ages for  defective  goods  sold;  for  failure 
on  the  part  of  the  plaintiff  to  deliver  cer- 
tain merchandise,  in  conformity  with  the 
terms  of  the  contract;  and  for  certain 
credits,  sought  to  be  set  off  against  a 
judgment  obtained  in  a  foreign  jurisdic- 
tion) ;  Fitzgerald  v.  Wiley,  22  App.  D.  C. 
329  (damages  consisting  of  loss  of  profits 
by  the  mortgagor  of  an  invention  on  the 
sale  of  the  patent,  set  off  against  suit  to 
foreclose  the  mortgage) ;  Porter  v.  Rose- 
man,  165  Ind.  255,  112  Am.  St.  Rep.  222,  74 
N.  E.  1105,  6  A.  &  E.  Ann.  Cas.  718  (claim 
for  money  wrongfully  paid  to  plaintiff  by 
defendant's  agent  set  off  agrainst  claim  of 
plaintiff  for  goods  sold  and  delivered) ;  Car- 
son V.  Carson,  2  Met.   (Ky.)   96   (award  in 
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$188.04  remains  unpaid,  "but  by  way  of 
set-olf  and  cross  bill  defendant  states: 
That  on  the  10th  day  of  May,  1004,  it  en- 
tered into  a  contract  with  plaintiff  for  the 
purchase  of  certain  goods,  macliinery,  and 
material  for  an  electric  light  plant. 

"'I hat  the  said  machinery  and  appliances 
were  guaranteed  to  be  in  strictly  first-class 
order,  as  set  out  in  the  complaint,  and  de- 
fendant agreed  to  pay  the  sum  of  $1,150, 
and  plaintiff  guaranteed  the  machinery  to 
be  in  good  operative  condition.  That  plain- 
tiff knew  at  the  time  of  the  contract  of 
purchase  that  defendant  desired  to  use  them 
solely  for  the  purpose  of  operating  an  elec- 
tric plant,  and  guaranteed  it  to  be  in  first- 
class  order  for  that  purpose.  That  defend- 
ant bought  and  paid  for  said  machinery  re- 


lying solely  upon  plaintiff's  representations 
and  guaranty  as  to  its  quality  and  condi- 
tion. Defendant  was  inexperienced  in  the 
matter  of  such  machinery,  which  plaintiff 
knew,  and  defendant  relied  on  plaintiff's 
representations. 

"That  after  defendant  had  installed  said 
machinery,  it  was  found  to  be  defective  and 
unsound,  and  not  in  strictly  first-class  or- 
der, nor  in  good  condition.  The  armature 
in  the  generator  was  worthless  and  burned 
out,  and  the  insulation  rotten,  and  the 
machinery  utterly  worthless  for  the  pur- 
pose of  the  defendant. 

''That  because  of  the  defective  condition 
of  the  machinery,  it  was  not  worth  more 
than  $100,  and  the  defendant  had  been  dam- 
aged in  the  sum  of  $1,050. 


arbitration  set  off  against  suit  to  recover 
money  collected  on  a  judgment  afterwards 
reversed) ;  Taylor  v.  Stowell,  4  Met.  (Ky.) 
175  (demand  for  unliquidated  damages  for 
breach  of  warranty  of  the  quality  of  lumber 
set  off  against  a  note  for  its  price)  ;  Forbes 
V.  Cooper,  88  Ky.  285,  11  S.  W.  24  (demand 
for  unliquidated  damages  arising  from  the 
nonperformance  of  a  building  contract  set 
off  against  claim  for  the  price  of  merchan- 
dise) ;  Gregory  v.  Hasbrook,  1  Tenn.  Ch. 
218  (claim  for  hire  of  slave  set  off  against 
judgment  on  note  for  merchandise) ;  Ed- 
minson  v.  Baxter,  4  Hayw.  (Tenn.)  112, 
9  Am.  Dec.  751  (claim  for  loss  of  rum  set 
off  against  claim  for  payment  of  freight)  ; 
Fleming  v.  Stansell,  13  Tex.  Civ.  App.  658, 
36  S.  W.  504  (joint  and  several  debt  against 
two  offset  against  action  on  bond);  Piot- 
rowski  V.  Czerwinski,  138  Wis.  396,  120  N. 
W.  268  (sums  due  several  defendants  set 
off  against  note  signed  by  all  of  them  in 
favor  of  payee,  who  afterward  assigned  to 
third  person;  the  payee  in  this  case  being 
insolvent  as  well  as  a  nonresident) ;  North 
Chicago  Rolling  Mill  Co.  v.  St.  Louis  Ore 

6  Steel  Co.  152  U.  S.  596,  38  L.  ed.  505,  14 
Sup.  Ct.  Rep.  710  (claim  for  unliquidated 
damages  arising  out  of  breach  of  contract 
set  off  against  claim  for  sale  of  ore.) 

The  above  doctrine  seems  also  to  have 
been  recognized  in  Smith  v.  Field,  6  Dana, 
361 ;  Aldridge  v.  Birney,  7  T.  B.  Mon.  344, 
18  Am.  Dec.  183;  Wallenstein  v.  Selizman, 

7  Bush,  175. 

In  Moss  V.  Rowland,  1  Duv.  (Ky.)  321,  it 
was  held  that  a  claim  for  usurv  was  avail- 
able  as  a  set-off  against  a  juds^ment,  where, 
ijubsequent  to  the  rendition  of  the  judgment, 
the  judgment  plaintiff  became  a  nonresi- 
dent. 

In  Abernathy  v.  Myer-Bridges  Coffee  & 
Spice  Co.  30  Ky.  L.  Rep.  844,  09  S.  W. 
942,  it  was  held  that  under  a  statute  de- 
fining a  counterclaim  to  be  a  cause  of  action 
in  favor  of  the  defendant,  against  the 
plaintiff,  or  against  him  and  another,  which 
arises  out  of  the  contract  or  transaction 
stated  in  the  petition  as  the  foundation  of 
the  plaintiff's  claim,  or  which  is  connected 
with  the  subject  of  the  action,  a  person 
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could  not  set  up  against  an  action  for  debt 
and  an  affidavit  of  attachment,  damages 
as  a  counterclaim  arising  out  of  the  fact 
that,  under  the  attachment,  the  defendant's 
store  had  been  locked  and  their  trade  broken 
up,  and  further,  that  the  plaintiff  had  it- 
self taken  charge  of  the  attached  property, 
and  sold  it  privately.  On  petition  for  re- 
hearing it  was  noted  that  the  plaintiff 
was  a  nonresident,  and  the  court  in  30 
Ky.  L.  Rep.  1230,  100  S.  W.  862,  said: 
"As  the  plaintiff  is  a  nonresident,  the  claim 
relied  on  by  defendant  for  the  conversion  of 
the  goods  is  allowable  as  a  set-off."  This 
was  reaffirmed  in  31  Ky.  L.  Rep.  807,  103 
S.  W.  342. 

The  nonresidence  of  the  complainant  is 
sufficient  to  warrant  the  application  of  the 
doctrine  of  equitable  set-off  even  where  the 
defendant  had  the  opportunity  of  pleading 
his  set-off  as  a  defense  to  a  suit  at  law. 
Gregory  v.  Hasbrook  and  Edminson  v.  Bax- 
ter, supra. 

To  the  same  effect  is  Quick  v.  Lemon,  305 
III.  678,  the  holding  of  which  is  sufficiently 
set  out  in  Ewing-Merkle  Electric  Ck).  v. 
Lewisville  Light  &  Wateb  Co.  In  this 
case,  after  a  judgment  against  a  corpora- 
tion, and  execution  returned  unsatisfied,  an 
action  was  brought  by  a  nonresident  credi- 
tor of  the  corporation  to  hold  certain  stock- 
holders liable  on  their  unpaid  stock  sub- 
scription, the  corporation  being  also  made 
a  party.  It  appeared  that  the  corporation 
had  a  claim  against  the  complainant,  aris- 
ing out  of  the  same  transaction,  which  how- 
ever, could  have  been  interposed  as  a  set- 
off in  the  suit  against  the  corporation. 

And  even  where  the  defendant's  claim 
has  arisen  after  the  commencement  of  the 
action,  the  nonresidence  of  the  plainti'ff  has 
been  held  to  constitute  good  ground  for 
equitable  set-off.  Bibb  Land-Lumber  Co.  v. 
Lima  Mach.  Works,  104  Ga.  116,  30  S.  E. 
676,  31  S.  E.  401. 

In  Livingston  v.  Marshall,  82  Ga.  281, 
11  S.  E.  542,  it  was  held  that  where  the 
plaintiff  in  an  action  on  a  bond  against 
two  defendants,  one  as  principal,  the  other 
as  surety,  is  a  nonresident  of  the  state, 
and   without   property   there,    a   debt   due 
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"The  plaintiff  is  a  nonresident  of  the 
state,  and  has  no  agent  upon  whom  service 
can  be  had,  nor  any  property  in  the  state, 
and  that  it  has  no  adequate  remedy  at  law, 
and  prays  for  the  recovery  of  the  damages, 
and  asks  that  the  cause  be  transferred  to 
the  chancery  court  of  Lafayette  county  for 
hearing,  and  prayed  for  judgment." 

On  October  9th,  the  defendant  filed  an 
amendment  to  its  answer  and  cross  bill,  as 
follows : 

"That  the  exciter  purchased  from  plain- 
tiff failed  to  excite  the  fields  and  armature, 
and  thus  rendered  it  impossible  to  operate 
the  said  machine. 

'*The  bearings  on  the  dynamo  were  worn 
and  rubbed,  and  caused  the  boxes  to  heat  so 
that  it  was  impossible  to  operate  the  ma- 


chinery. The  transformers  were  not  in  first- 
class  order  nor  in  good  operative  condition, 
but  were  worn  and  worthless." 

On  motion  of  the  defendant,  the  cause  was 
transferred  to  the  Lafayette  chancery  court. 

The  plaintiff  answered  the  cross  complaint 
of  the  defendant  and  denied  the  allegations. 

Much  evidence  was  adduced  by  both  par- 
ties, and  the  court  found  upon  hearing  that 
plaintiff  is  a  nonresident  and  has  no  prop- 
erty in  this  state,  that  the  defendant  is  in- 
debted to  plaintiff  on  the  account  sued  on 
in  the  sum  of  $188.04,  and  that  the  plain- 
tiff is  indebted  to  the  defendant  "on  account 
of  damages  for  breach  of  warranty  in  the 
contract  for  the  sale  of  machinery  and  ap- 
pliances, as  alleged  in  the  defendant's  an- 
swer and  cross  bill,  in  the  sum  of  $1|050; 


from  him  to  the  principal  may  be  set  off  in 
equity  against  the  judgment  obtained. 

Barrow  v.  Mallory  Bros.  89  Ga.  76,  14 
S.  E.  878,  has  also  been  cited  as  supporting 
the  above  doctrine,  it  merely  being  held 
in  that  case,  however,  that  in  an  action  of 
trover,  unless  there  be  some  special  equit- 
able ground,  such  as  nonresidence  or  insol- 
vency of  the  plaintiff,  for  allowing  the  de- 
fense, the  damages  sustained  by  the  defend- 
ant from  a  breach  of  contract  by  the 
plaintiff  are  not  the  subject  matter  of  set- 
off, and  cannot  be  so  pleaded.  To  the  same 
effect  is  Harden  v.  Lang,  110  Ga.  392,  36 
S.  £.  100. 

In  Brown  ▼.  Pegram,  149  Fed.  516,  it 
was  held  that  a  debtor  cannot  be  prevented 
from  maintaining  a  suit  in  equity  to  enjoin 
the  collection  of  a  judgment,  where  its  en- 
forcement would  be  inequitable,  by  the  fact 
tliat  the  ascertainment  of  the  amount  due 
on  an  assessment  and  the  liquidation  of  an 
unliquidated  claim  for  damages  in  an  action 
\of  tort,  as  items  of  set-off,  are  involved,  es- 
.  pecially  where  the  parties  against  whom 
the  set-off  is  claimed  are  all  nonresidents  of 
the  United  States,  and  one  of  them  is  in- 
solvent. 

So,  in  Hannon  v.  Hilliard,  83  Ind.  362,  it 
was  held  that,  as  against  a  suit  to  set  aside 
a  void  satisfaction  of  a  judgment  of  fore- 
closure, and  to  have  execution  issued  there- 
on, a  person  may  set  up  as  a  set-off  and 
counterclaim  a  claim  for  the  rents  and 
profits  which  had  accrued  while  the  pur- 
chaser under  the  foreclosure  sale,  and  be- 
fore its  setting  aside,  was  in  possession, 
especially  where  the  complainant  was  a  non- 
resident and  insolveqt. 

Several  of  the  above  cases  have  been  cited, 
and  some  are  freely  quoted,  in  Ewing-Mer- 
KLE  Electric  Co.  v.  Lewisville  Light  & 
Wateb  Co. 

There  are  a  number  of  cases,  however,  in 
which  it  has  been  held  that  the  mert  incon- 
venience of  being  compelled  to  resort  to  a 
foreign  jurisdiction  is  not  sufficient  to  call 
into  operation  equitable  interference  to  al- 
low the  set-off. 

Thus,  in  Murray  v.  Toland,  3  Johns,  Ch. 
^69.  where  it  was  insisted  that  set-off 
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should  be  allowed,  because  the  complainant 
might  have  difficulty  in  obtaining  satisfac- 
tion of  his  demand  from  a  party  who  re- 
sided in  Spain,  the  chancellor  said:  "The 
inconvenience  of  following  a  party  to  his 
place  of  residence  abroad  does  not  appear  to 
me  to  be,  of  itself,  a  sufficient  ground  for 
departing  from  the  settled  doctrines  of  the 
court.  The  court  cannot  be  governed  by 
the  mere  question  of  comparative  conven- 
ience. What  would  be  proper  if  the  party 
resided  in  a  country  where  there  was  no 
regular  law  or  justice,  or  where  he  was  ab- 
solutely inaccessible,  is  not  a  point  before 
me.  A  residence  at  Cadiz  is  surely  not 
such  a  case;  nor  is  Spain,  with  all  her 
infirmity,  to  be  put  out  of  the  pale  of 
civilized  nations." 

To  the  same  effect  is  Tone  v.  Brace,  8 
Paige,  597,  where  a  lessee,  evicted,  sought  to 
be  allowed  an  equitable  set-off  against  the 
lessor,  suing  for  rent. 

So,  in  Isenburger  v.  Hotel  Reynolds  Co. 
177  Mass.  455,  59  N.  E.  120,  it  was  said 
generally  that  nonresidence  is  not  a  suffi- 
cient ground  for  allowing  an  equitable  set- 
off. 

In  Braithwaite  v.  Akin,  3  N.  D.  365, 
66  N.  W.  133,  where  it  was  sought  to  set 
off  a  claim  in  tort  against  a  claim  in  con- 
tract, the  court  held  generally  that  the  mere 
nonresidence  of  the  plaintiffs  does  not  war- 
rant th6  application  of  the  doctrine  of 
equitable  set-off.  The  court  continued  fur- 
ther: "But,  even  if  we  should  hold  that  a 
special  equity  in  favor  of  the  defendant  was 
created  by  the  fact  that  the  interveners  re- 
sided in  another  state,  our  conclusion  would 
not  be  different.  The  doctrine  of  set-off, 
as  applied  in  equity,  relates  only  to  claims 
arising  on  contract.  Equity  has  never  set 
off  a  cause  of  action  for  tort  against  a  debt. 
The  doctrine  was  borrowed  from  the  civil- 
law  doctrine  of  compensation." 

So,  in  Ingram  v.  Jordan,  55  Ga.  356,  it 
was  intimated  that  the  mere  fact  that  the 
plaintiff  is  a  citizen  of  another  state  is  in- 
sufficient to  warrant  the  application  of  the 
doctrine  of  equitable  set-off,  since,  as  the 
court  said,  he  might  reside  in  the  state 
where  suit  is  brought  in  a  way  to  be  sued, 
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that  defendant  is  entitled  to  judgment  for 
Baid  sum;  and  that  the  amount  found  for 
plaintiff  should  be  set  off  against  the 
amount  found  for  defendant  pro  tanto,  leav- 
ing due  defendant  the  sum  of  $861.96/'  and 
rendered  judgment  for  that  amount  in  favor 
of  the  defendant;  and  plaintiff  appealed. 

The  evidence  was  sufficient  to  sustain  the 
findings  of  fact  by  the  court.  At  law  ap- 
pellee was  not  entitled  to  set  up  in  this  ac- 
tion, by  way  of  set-off  or  counterclaim,  the 
$1,050  damages  suffered  by  it  by  a  breach 
of  contract  made  by  appellant.  Was  it  en- 
titled to  set  it  up  as  an  equitable  set-off? 

In  2  Story's  Equity  Jurisprudence,  13th 
ed.  §  1437a,  it  is  said:  "it  has  been  already 
suggested  that  courts  of  equity  will  extend 
the  doctrine  of  set-off  and  claims  in  the 
nature  of  set-off  beyond  the  law  in  all  cases 
where  peculiar  equities  intervene  between 
the  parties.  These  are  so  very  various  as  to 
admit  of  no  comprehensive  enumeration." 

In  North  Chicago  Rolling  Mill  Co.  v. 
St.  Louis  Ore  &  Steel  Co.  152  U.  S.  596,  616, 
38  L.  ed.  565,  572,  14  Sup.  Ct.  ]?ep.  710,  716, 
it  is  said:  "By  the  decided  weight  of  au- 
thority it  is  settled  that  the  insolvency  of 
the  party  against  whom  the  set-off  is 
claimed  is  a  sufficient  ground  for  equitable 
interference.  ...  In  addition  to  in- 
solvency, it  is  held  by  many  well-considered 
decisions,  including  those  of  Illinois,  that 
the  nonresidence  of  the  party  against  whom 
the  set-off  is  asserted  is  good  ground  for 
equitable  relief.  Quick  v.  Lemon,  105  111. 
678;  Taylor  y.  Stowell;  4  Met.  (Ky.)  175; 
Forbes  v.  Cooper,  88  Ky.  285,  11  S.  W.  24; 
Robbins  v.  Holley,  1  T.  B.  Mon.  191;  Ed- 
minson  v.  Baxter,  4  Hayw.  (Tenn.)  112,  9 
Am.  Dec.  751;  Davis  v.  Milburn,  3  Iowa, 
163." 

In  Forbes  v.  Cooper,  supra,  it  is  said :  "It 
is  certainly  unconscientious  for  an  insolvent 
party  to  coerce  the  payment  of  his  claim 
when  he  is  owing  the  other  party  an  equal 
or  larger  sum,   and  thus  leave  the  latter 


remediless,  nor  should  a  nonresident  be  al- 
lowed, under  like  circumstances,  to  enforce 
through  the  agency  of  the  courts  the  collec- 
tion of  his  debt,  and  compel  the  other  party 
to  seek  a  foreign  jurisdiction  for  relief,  and 
then  perhaps  find  the  debtor  insolvent.  If 
the  object  of  litigation  be  the  attainment 
of  justice,  assuredly  such  results  should  be 
prevented.  Indeed,  the  doctrine  of  equitable 
set-off  to  the  extent  it  was  formerly  applied 
was  based  upon  moral  justice,  and  to  meet 
such  cases  as  the  above,  thus  preventing 
wrong.  It  was  then  not  uncommon  to  stay 
an  insolvent  or  nonresident  debtor  in  the 
collection  of  his  claim  until  damages  to 
which  the  complainant  might  be  entitled 
against  him  were  liquidated  under  the  order 
of  the  chancellor,  and  then  apply  them  in 
satisfaction  of  his  independent  debt." 

In  Quick  v.  Lemon,  supra,  it  is  said:  "It 
would  seem  to  be  inequitable  to  require  the 
corporation  to  go  to  another  state  to  col- 
lect its  demand  in  an  action  at  law,  and 
we  are  inclined  to  hold  that  the  nonresidence 
of  the  complainant,  in  connection  with  the 
fact  that  he  calls  upon  a  court  of  equity  to 
enforce  his  judgment,  is  sufficient  to  allow 
the  defendant  corporation  to  prove  and  set 
off  its  demand  set  up  in  the  cross  bill 
against  the  judgment  of  the  complainant." 

To  the  same  effect,  see  Porter  v.  Roseman, 
165  Ind.  255,  112  Am.  St.  Rep.  222,  74  N.  E. 
1105,  6  A.  &  E.  Ann.  Cas.  718,  and  note  to 
that  case  and  cases  cited. 

The  rule  announced  in  these  cases  is  a 
just  rule,  and  should  be  enforced.  We  see 
no  good  reason  for  sending  a  citizen  of 
this  state  to  a  foreign  jurisdiction  to  obtain 
justice  when  the  courts  of  this  state  can 
afford  relief.  They  are  as  fully  competent 
to  afford  relief  to  the  citizen  as  to  the  non- 
resident. Why  should  one  in  cases  like  this 
be  accorded  greater  rights  than  the  other? 

Decree  affirmed. 

Petition  for  rehearing  denied. 


or  have  property  there  accessible  to  legal 
process. 

In  Birdsall  v.  Fischer,  17  Minn.  100,  Gil. 
76,  where  it  was  sought  to  set  off  in  equity 
a. separate  debt  against  a  joint  debt,  merely 
because  the  plaintiff  was  a  nonresident,  the 
court  said:  "There  are  two  grounds  upon 
which  this  question  must  be  answered  in 
the  negative.  In  the  first  place,  'courts  of 
equity,  following  the  law,  will  not  allow  a 
set-off  of  a  joint  debt  against  a  separate 
debt,  or,  conversely,  of  a  separate  debt 
against  a  joint  debt,  or,  to  state  the  propo- 
sition more  generally,  they  will  not  allow 
a  set-off  of  debts  accruing  in  different 
rights.*  ...  In  the  second  place,  there 
is  no  allegation  in  the  answer  showing  that 
defendant  Fischer  has  not  an  adequate 
remedy  at  law  upon  his  claim  against  the 
plaintiffs.  There  is  no  allegation  of  plaiu- 
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tiffs*  insolvency,  and  no  reason  to  suppose 
that  Fischer  may  not  have  a  remedy  at  law 
in  the  courts  of  the  state  of  New  York, 
where  he  alleges  that  plaintiffs  reside.  And 
to  constitute  an  adequate  remedy  at  law. 
it  is  not  necessary  that  such  remedy  should 
be  attainable  within  the  jurisdiction  where 
the  defendant  resides,  or  where  suit  is 
brought  against  him." 

So,  in  Smith  v.  Washington  Gaslight  Co. 
31  Md.  12,  100  Am.  Dec.  49,  it  was  held 
that  an  unliquidated  claim  for  damages, 
growing  out  of  the  same  transaction,  can- 
not be  set  up  as  a  set-off  in  equity  against 
a  judgment  recovered  and  about  to  be  en- 
forced by  one,  merely  because  such  person 
seeking  to  enforce  the  judgment  is  a  non- 
resident. 

In  Beall  v.  Brown,  7  Md.  303.  it  wns  held 
that   the   mere   fact    that   a   plaintiff   who 
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sues  and  recovers  a  judgment  is  a  nonresi- 
dent does  not  give  a  court  of  equity  juris- 
diction at  the  behest  of  the  defendant,  who 
haji  a  cross  action  at  law  upon  a  warranty 
growing  out  of  the  same  transaction,  to 
restrain  such  plaintiff  "from  collecting  his 
judgment,  until  he  shall  have  come  within 
this  state  and  signified  his  presence  and  will- 
ingness to  have  a  suit  instituted  against 
him,  and  have  the  matter  adjusted  at  law 
or  in  this  case."  The  court  said :  "The  ap- 
pellee rests  upon  his  judgment  at  law.  He 
does  not  ask  the  aid  of  equity,  in  which 
case  a  complainant  will  be  required  to  do 
equity.  Having  come  here  to  enforce  a 
right,  and  obtained  a  judgment,  we  do  not 
perceive  by  what  authority  a  court  of 
equity  can  deny  him  the  fruits  of  his  judg- 
ment, because  the  defendant  in  that  judg- 
ment has  a  cause  of  action  at  law  against 
him,  growing  out  of  the  same  transaction 
on  which  the  judgment  was  founded.  If 
he  had  a  subject-matter  of  set,  or  a  de- 
fense in  mitigation  of  damages,  or  in  bar 
of  the  action,  he  might  have  relied  on  it 
in  the  action  against  himself,  and  taken  his 
appeal,  if  improperly  rejected  by  the  court; 
but  if  he  prefers  to  treat  it  as  a  substantive 
cause  of  action,  the  non residence  of  the 
party  cannot  give  him  a  standing  in  court, 
as  upon  an  equitable  claim,  when  other- 
wise his  remedy  would  be  at  law." 

In  M'Kinney  v.  Bellows,  3  Blackf.  it  was 
held  that  the  rule  that  a  joint  demand  can- 
not be  set  up  as  a  set-off  against  a  sepa- 
rate demand  could  not  be  aSfected  by  the 
fact  that  the  persons  against  whom  the 
joint  demand  existed  were  nonresidents. 

In  Barnes  v.  McMullins,  78  Mo.  260,  al- 
though it  was  recognized  that  insolvency 
and  nonresidence  of  the  plaintiff,  and  his 
assignment  of  the  claim  without  value,  fur- 
nish proper  grounds  for  equitable  inter- 
ference, provided  the  demand  in  behalf  of 
which  it  is  invoked  is  of  such  a  character 
as  will  justify  the  assistance  and  aid  of  a 
court  of  equity,  it  was  held  that  equity  will 
not  interpose  its  aid  in  behalf  of  the  de- 
fendant when  he  asserts  an  action  in  tort 
by  way  of  cross  demand  when  sued  upon  his 
promissory  note,  and  therefore  in  this  case 
the  defendant  could  not  set  off  a  claim  for 
unliquidated  damages  arising  out  of  alleged 
fraud  in  connection  with  the  sale  of  cer- 
tain merchandise,  against  a  note  not  con- 
nected with  that  transaction,  and  in  fact 
assigned  to  a  third  person  by  the  payee. 

In  King  ▼.  Goddard,  8  Ky.  L.  Rep.  150, 
it  w^as  held  that  the  rule  that,  in  an  action 
by  an  assignee,  a  demand  against  the  as- 
signor, not  matured  at  the  time  of  notice 
to  the  defendant  of  the  assignment,  is  not 
the  proper  siibiect  of  set-off,  is  not  affected, 
so  far  as  equitable  set-off  is  concerned,  by 
the  nonresidence  of  the  assignor. 

In  Stonemetz  Printers'  Machinery  Co.  v. 
Brown  Folding-Mach.  Co.  46  Fed.  8.54,  it 
was  held  that  the  fact  that  the  plaintiff 
is  a  foreign  corporation  is  not  sufficient  to 
sustain  a  cross  bill  seeking  relief  for  an 
alleged  infringement  of  defendant's  patent 
in  a  suit  where  the  plaintiff  sought  relief 
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on  account  of  interference  and  infringement. 

In  two  jurisdictions  it  appears  that  the 
legislature,  by  statute,  has  conferred  upon 
the  defendant,  in  an  action  where  a  non- 
resident is  plaintiff,  the  right  to  set  up,  by 
way  of  counterclaim  or  set-off,  any  cause 
of  action  he  may  have  against  such  non- 
resident, regardless  of  the  plaintiff's  cause 
of  action. 

Cases  which-  depend  upon  these  statutes, 
of  course,  are  not  in  point  in  this  note. 
Attention,  however,  is  called,  among  possi- 
bly other  cases,  to  Phoenix  Mut.  L.  Ins.  Co. 
V.  Walrath,  53  Wis.  669,  10- N.  W.  151; 
Aultman  Co.  v.  McDonough,  110  Wis.  263, 
85  N.  W.  980;  Rigney  v.  Monette,  46  La. 
Ann.  940,  13  So.  201;  Spinney  v.  Hyde, 
16  La.  Ann.  250;  State  Nat.  Bank  v.  Evans, 
32  La.  Ann.  464;  Mayo  v.  Savory,  4  Rob. 
(La.)  1;  Senecal  v.  Smith,  9  Rob.  (La.) 
418.  Q.  V. 
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CHARLES  COBB  VAN  RIPER,  Exr.,  etc., 
of  Joseph  A.  Seffarlen,  Deceased, 

V. 

ELIZABETH  A.  WICKERSHAM. 

(—  N.  J.  — ,  76  Atl.  1020.) 

Specific  performance  —  doubtful  title  — 
effect. 

1.  It  is  the  uniform  rule  in  this  state  to 
decline  to  decree  specific  performance  where 
reasonable  doubt  concerning  the  title 
exists,  though  rested  on  grounds  merely  de- 
batable, but  which  might  visit  upon  the  pur- 
chaser litigation  in  that  regard,  and  tnat, 
too,  where  at  law  the  title  might  in  fact 
be  declared  good. 

Same  —  defective  title  ^  time  to  perfect. 

2.  When  the  vendor  in  a  suit  for  specific 
performance,  by  reason  of  the  silence  or 
the  conduct  of  the  vendee  regarding  the 
title  to  be  conveyed,  during  the  negotiations 
or  in  the  progress  of  the  cause,  has  lost  an 
opportunity  to  perfect  his  title  before  de- 
cree, this  opportunity  will  still  be  afforded 
to  him  by  the  allowance  of  a  reasonable 
time,  even  after  the  entry  of  the  decree,  if 
it  can  be  done  without  hardship  to  the 
vendee. 

(Vroom,  J.,  dissents.) 

(June  20,  1910.) 

Head  notes  by  Voorhees,  J. 

Note,  —  Allowing  vendor  reasonahle 
time  to  perfect  title  hy  decree  for 
specific  performance. 

It  appears  from  the  cases  that  it  is  at 
least  within  the  discretion  of  the  court  to 
allow  a  vendor  in  a  suit  for  specific  per- 
formance a  reasonable  time  in  which  to  per- 
fect his  title,  where  time  is  not  of  the  es 
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CROSS  APPEALS  from  a  decree  of  the 
Court  of  Chancery  in  complainant's 
favor  upon  condition,  in  a  suit  to  compel 
specific  performance  of  a  contract  to  pur- 
chase certain  real  estate;  the  complainant 
appealing  from  so  much  of  the  decree  as 
required  him  to  remove  an  alleged  defect  in 
his  title,  and  the  defendant  appealing  from 
BO  much  as  decreed  specific  performance 
upon  the  perfecting  of  the  title  by  com- 
plainant.   Affirmed  on  both  appeals. 

Statement  by  Vorhecs,  J.: 

These  are  cross  appeals  from  a  decree  of 
the  chancellor  for  specific  performance,  ad- 
vised by  Learning,  vice  chancellor.  The  bill 
is  filed  by  Charles  Cobb  Van  Riper,  executor 
and  trustee  under  the  last  will  and  testa- 
ment of  Joseph  A.  ScfTarlen,  deceased,  and 
is  founded  upon  an  agreement  dated  October 
7,  1907,  whereby  the  executor  agreed  to  sell 


and  convey  certain  premises  in  Atlantic 
City  to  Elizabeth  A.  Wickersham.  This  in- 
strument provided  that  the  premises  to  be 
conveyed  should  be  clear  of  encumbrances 
and  the  title  good  and  marketable;  that  the 
settlement  should  be  made  within  thirty 
days  after  authority  of  a  court  shall  have 
been  obtained  authorizing  the  sale,  time  to 
be  of  the  essence  of  the  agreement.  The 
agreement  was  executed  upon  the  express 
condition  that  the  proper  court  having 
jurisdiction  should  authorize  the  sale  to  be 
made,  the  vendor  covenanting  that  he  would 
with  due  diligence  apply  to  the  court  to 
make  the  sale.  The  peculiar  provision  of 
the  will  of  the  testator  gave  rise  to  the 
covenant  inserted  in  the  agreement,  regard- 
ing the  application  to  the  court  for  author- 
ity to  sell.  The  testator's  will  provided 
as  follows: 

"I  also  give  to  my  said  daughter  Mary 


sence  of  the  contract,  and  to  do  so  will  not 
work  an  injustice  to  the  vendee. 

In  Pulliam  v.  Pulliam,  4  Dana,  123,  which 
was  a  suit  by  a  vendee  for  title  or  the  re- 
turn of  purchase  money,  where  it  appeared 
probable  that  married  women  who  were  not 
legally  bound  to  convey  would  do  so  volun- 
tarily, so  that  the  title  could  be  perfected, 
the  court  said:  "It  was  within  the  discre- 
tion of  the  court  to  have  allowed  reasonable 
time  for  this  purpose  when  the  case  was 
heard,  and  to  have  suspended  final  decree 
upon  the  result." 

In  Logan  v.  Bull,  78  Ky.  607,  it  was  held 
that  the  chancellor  would  give  a  reasonable 
time  for  a  vendor  who  sought  specific  per- 
formance, to  complete  his  title,  when  time 
was  not  of  the  essence  of  the  contract,  and 
this  rule  is  recognized  in  Gaithor  v.  O'Doh- 
ertv,  11  Ky.  L.  Rep.  594,  12  S.  W.  306,  and 
Snvith  V.  Canpler,  H3  Ky.  367. 

But  it  appears  that  this  favor  should  be 
asked  before  going  to  trial  under  a  claim 
of  perfect  title,  for  in  Beckwith  v.  Marry- 
man,  2  Dana,  371,  where  plaintiffs  endeav- 
ored to  perfect  their  title  during  the  suit 
in  the  circuit  court  for  a  specific  per- 
formance, and,  believing  that  they  had  done 
so,  went  to  trial  and  were  defeated,  the 
court  says:  "Had  they,  instead  of  going 
to  trial  when  they  did,  asked  for  further 
time  to  perfect  their  title,  or  to  prove  that 
it  was  already  unquestionable,  and  such  in- 
dulgence had  been  refused,  we  should  have 
been  inclined  to  reverse  the  decree.  But 
the  decree  must  be  tested  by  the  proofs  as 
they  aie  now  exhibited  by  the  record;  and, 
thus  considering  it,  we  are  compelled  to 
affirm  it." 

In  Grillenbergor  v.  Spencer,  7  Misc.  601, 
27  N.  Y.  Supp.  80*,  where  the  defense  al- 
leged that  the  deeds  were  insufficient,  but  it 
appeared  that  the  plaintiff  acted  in  good 
faith,  believiiior  them  to  be  sufficient,  the 
hearing  was  held  open  to  permit  him  to  per- 
fect his  title. 

In  Merchants'  Bank  v.  Thomson,  55  N.  Y. 
7,  an  order  for  specific  performance  was 
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granted  on  condition  that,  in  thirty  days, 
plaintiff  procure  a  deed  which  was  necessary 
to  complete  his  title. 

In  Coffin  V.  Cooper,  14  Ves.  Jr.  205,  the 
court  said  that  where  the  master's  report 
showed  that  the  vendor  could  procure  a 
good  title,  the  court  would  put  him  under 
terms  to  procure  it  speedily,  instead  of 
granting  the  vendee's  motion  to  be  dis- 
charged from  his  contract. 

In  Devenish  v.  Brown,  26  L.  J.  Ch.  N.  S. 
23,  where  it  was  necessary  for  plaintiff  to 
procure  an  act  of  Parliament  to  validate  his 
title,  and  the  contract  was  made  with  this 
defect  in  view,  the  court  refused  to  throw 
the  case  out  on  demurrer. 

And  in  Clay  v.  Rufford,  6  De  G..&  S.  784, 
where  plaintiff  failed  on  hearing  to  prove 
such  title  as  to  justify  a  decree,  because  of 
a  defect  which  was  not  raised  by  the  plead- 
ings, the  bill  was  dismissed  without  preju- 
dice. 

But  there  must  be  some  certainty  that  the 
vendor  will  be  able  to  make  good  title  to 
warrant  the  granting  of  additional  time  for 
him  to  do  so.  Thus,  in  People  v.  Open 
Board,  92  N.  Y.  98.  reversing  28  Hun,  274. 
it  was  held  that  the  court  would  not  hold 
an  action  open  to  enable  a  vendor  seeking 
specific  performance  to  bring  suit  against 
other  parties,  and  try  the  experiment  of  an 
effort  to  secure  good  title  at  some  uncertain 
date  in  the  future. 

And  the  giving  of  additional  time  for  a 
vendor  to  perfect  his  title  is  a  matter  of 
favor,  to  be  granted  only  when  it  will  not 
prejudice  the  vendee;  and  it  will  not  be 
granted  when  the  defect  was  known  to  the 
plaintiff  or  his  attorney,  and  concealed  from 
the  purchaser  at  the  time  the  contract  was 
made.  Christian  v.  Cabell,  22  Gratt.  82; 
Kenny  v.  Hoffman,  31  Gratt.  442. 

But  where  plaintiff  asserts  and  defendant 
denies  good  title,  and  both  refer  the  question 
to  the  court,  it  should  determine  the  ques- 
tion at  once,  and  not  give  the  vendor  time 
to  perfect  his  title.  Jackson  v.  Ligon.  3 
Leigh,  161.  R.  L.  S. 
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R^ina  C.  McCloskey  the  right  and  privi* 
l^e  to  occupy  my  cottage  at  Atlantic  City, 
New  Jersey,  which  is  used  by  me  principally 
as  a  summer  residence,  without  any  charge 
for  rent,  taxes,  or  water  rent,  and  if  she  de- 
sires to  so  occupy  the  said  property,  she  may 
do  ao  during  the  term  of  her  natural  life, 
and  during  her  occupancy  of  said  property 
my  executors  and  trustees  are  authorized  to 
keep  it  in  good  order  and  repair,  to  pay  all 
taxes,  water  rent,  and  charges  thereon,  as 
they  shall  periodically  fall  due. 

"Second.  I  also  give  my  daughter  Laura 
Agnes  Seffarlen  the  same  right  and  privi- 
lege to  occupy  my  aforesaid  Atlantic  City 
cottage,  and  to  share  the  same  with  Mary 
JSmma  Rothenberger  during  the  term  of  the 
natural  Utcs  of  both  the  said  Laura  Agnes 
Seffarlen  and  Mary  Emma  Rothenberger, 
and  the  same  benefits  and  advantages  that 
I  have  given  my  said  daughter  Mary  Regina 
C.  McCloskey  regarding  the  said  cottage  are 
also  given  to  my  said  daughter  Laura  Agnes 
Seffarlen  and  the  said  Mary  Emma  Rothen- 
berger. And  I  direct  my  executors  and  trus- 
tees to  permit  the  said  Mary  Emma  Rothen- 
berger to  take  care  and  full  charge  of  my 
said  daughter  Laura,  and  if  my  daughter 
Mary  Regina  C.  McCloskey  does  not  desire 
to  occupy  the  Atlantic  City  cottage  during 
the  winter  months,  it  is  my  wish  and  de- 
sire that  my  daughter  Laura  Agnes  Seffar- 
len and  Mary  Emma  Rothenberger  shall  oc- 
cupy the  same,  and  whatever  costs  and  ex- 
penses are  necessary  for  the  proper  care, 
keep,  and  comfort  of  my  daughter  Laura 
shall  be  paid  by  my  trustees  as  a  primary 
charge  out  of  the  income  of  my  residuary 
estate. 

"And  if  neither  of  my  said  daughters  de- 
sire to  occupy  my  Atlantic  City  cottage,  my 
executors  and  trustees  are  directed  not  to 
rent  it,  but  they  are  authorized  and  directed 
to  sell  the  cottage  at  public  or  private  sale, 
under  the  general  power  of  sale  of  my  real 
estate,  hereinafter  delegated  to  them." 

The  executors  and  trustees  under  the  will 
were  made  guardians  of  the  estate  of  the 
testator's  daughter  Laura,  who  was  of  feeble 
mind,  and  the  will  further  directed:  "And 
I  hereby  authorize  and  direct  my  said  trus- 
tee to  see  that  the  comfort  of  my  said 
daughter  Laura  Agnes  Seffarlen  is  in  every 
way  provided  for  so  long  as  she  shall  live, 
and  I  direct  that  they  employ  proper  per- 
sons for  that  purpose,  preferably  my  trust- 
ed servant  Mary  E.  Rothenberger,  and  if 
necessary  other  persons  under  them,  and 
that  they  make  liberal  compensation  out 
of  said  income  for  that  purpose."  All  the 
parties  to  the  contract  had  notice  that 
Laura  was  of  feeble  mind  and  incompetent 
to  express  a  desire  not  to  occupy  the  prem- 
ises. Therefore,  the  complainant,  in  pursu- 
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ance  of  the  provision  in  the  agreement,  filed 
his  bill  on  January  23,  !1908,  but  did  not 
make  Mary  Emma  Rothenberger  a  party  de- 
fendant thereto.  On  the  11th  day  of  May  in 
the  same  year  a  decree  was  entered  in  said 
cause  which,  after  reciting  that,  in  the  opin- 
ion of  the  chancellor,  the  said  Laura  Agnes 
iSefTarlen  was  not  mentally  competent  to  ex- 
press her  desire  not  longer  to  occupy  said 
premises,  and  the  court  being  of  the  opin- 
ion that  it  is  for  her  best  interests  that  the 
agreenuent  should  be  performed  and  the 
sale  consummated,  adjrdged  that  Mary  Re- 
gina C.  McCloskey  does  ndl  desire  longer 
to  occupy  said  premises,  and  that  said 
Laura  Agnes  Seffarlen  is  not  mentally  com- 
petent to  express  her  desire  in  the  premises, 
and  that  the  executor  and  trustee  under 
the  will  be  and  is  authorized  and  directed 
to  sell  the  premises  under  the  terms  of  said 
agreement,  and  that  the  purchaser  need  not 
look  to  the  application  of  the  purchase 
money.  A  deed  was  prepared  and  tendered 
to  the  vendee  on  July  7,  1908,  within  thirty 
days  after  the  decree,  but  was  refused  by 
her.  The  defendant  did  not  object  to  ac- 
cepting the  deed  because  of  any  alleged  out- 
standing interest  of  Mary  Emma  Rothen- 
berger in  the  premises,  but  solely  because 
due  diligence  in  procuring  the  above-men- 
tioned decree  authorizing  the  sale  had  not 
been  used,  and  of  laches  in  tendering  tho 
deed. 

This  bill  was  filed  July  22,  1908.  The  de- 
fendant filed  her  answer  thereto  September 
18th  following,  in  which  she  admitted  the 
tender  of  the  deed  and  her  refusal  to  per- 
form, basing  such  refusal  upon  the  delay 
by  the  complainant  in  instituting  suit  for 
authority  to  make  sale  of  the  premises,  be- 
cause time  was  of  the  essence  of  the  agree- 
ment. The  cffuse  came  on  for  hearing  on 
December  39,  1908,  when  the  defendant 
asked  leave  upon  aflidavits  to  amend  her 
answer  by  setting  up.  therein  that  the  title 
as  tendered  to  her  was  not  good  and  market- 
able, because  Mary  Emma  Rothenberger  had 
not  been  made  a  party  defendant  in  the  pro- 
ceedings in  the  court  of  chancery  to  obtain 
leave  to  sell  the  premises,  and  her  rights 
were  in  no  way  affected  by  such  proceed- 
ings; that  she  did  not  join  in  the  deed  ten- 
dered, and  that  she,  under  the  will  of  Joseph 
A.  Seffarlen,  had  an  outstanding  interest  in 
the  premises.  Leave  was  given  and  such 
answer  was  immediately  filed.  The  vice 
chancellor  rendered  his  decision  at  the  con- 
clusion of  the  hearing  on  the  same  day,  and 
a  decree  thereon  was  entered  January  13, 
1909,  ordering  specific  performance  of  the 
agreement,  and  that  the  complainant,  with- 
in thirty  days  from  the  date  of  the  decree, 
deliver  a  good  and  sufficient  conveyance  to 
the  defendant,  and  if  the  defendant  require 
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it,  cause  a  deed  of  release  of  any  interest 
which  Mary  Emma  Rothenberger  might  have 
in  the  premises  to  be  executed  by  her,  re- 
leasing to  the  defendant  such  interest,  and 
deliver  the  release  to  the  defendant  con- 
temporaneously with  the  conveyance. 

From  this  decree  cross  appeals  were 
taken;  by  the  complainant,  from  that  part 
of  the  decree  adjudging  that  the  complain- 
ant procure  a  release  from  Mary  Emma 
Rothenberger,  on  the  ground  that  Mary 
Emma  Rothenberger  possessed  no  interest 
in  the  premises;  and  by  the  defendant,  be- 
cause the  complainant  was  not  entitled  to 
have  the  agreement  specifically  performed, 
by  reason  of  his  delay  in  acquiring  author- 
ity from  the  court  to  make  the  conveyance, 
and  by  reason  of  his  not  tendering  a  mar- 
ketable title  prior  to  the  filing  of  his  bill, 
and  that  the  defendant  was  entitled  to  have 
the  bill  dismissed  upon  the  pleadings  and 
proofs. 

'     Messrs.   S.   Stanger  Iszard  and  Clar- 
ence li.  Cole  for  complainant. 

Messrs.  Grey  &  Archer,  for  defendant: 
Specific  performance  of  a  contract  for  the 
sale  of  land  the  title  to  which  is  alleged  to 
be  defective  will  not  be  decreed,  even  though 
the  court  may  be  of  opinion  that  the  objec- 
tion to  the  title  is  not  well  founded,  where 
the  engagement  is  to  give  a  marketable 
title,  if  the  doubt  is  of  such  a  nature  that 
purchasers  are  likely  to  object  to  the  title. 
Vreeland  v.  Blauvelt,  23  N.  J.  Eq.  483 ;  Boy- 
Ian  ▼.  Townley,  62  N.  J.  Eq.  591,  61  Atl. 
116;  Cornell  v.  Andrews,  35  N.  J.  Eq.  7; 
Zane  v.  Weintz,  65  N.  J.  Eq.  214,  55  Atl. 
641;  Lippincott  ▼.  Wikoflf,  54  N.  J.  Eq.  107, 
33  Atl.  305. 

I 

Voohees,  J.,  delivered  the  opinion  of 
the  court: 

Whether  the  complainant  was  in  laches 
in  procuring  the  authority  from  the  court 
of  chancery  to  make  the  conveyance  under 
the  will  was  a  question  of  fact.  Between 
the  execution  of  the  agreement  and  the  fil- 
ing of  the  bill,  the  defendant  consulted  a 
conveyancer  in  Philadelphia,  who  in  turn 
consulted  a  title  company,  and  in  October 
notified  the  complainant  that  a  commission 
in  lunacy  for  Laura  and  the  appointment  of 
a  guardian  would  be  required  by  the  title 
company.  The  complainant  was  not  willing 
to  take  proceedings  of  that  character,  which 
would  consume  more  time,  and  New  Jersey 
counsel  was  called  in,  advising  that  such 
proceedings  were  not  necessary,  and  there- 
upon took  up  the  matter  with  the  title  com- 
pany selected  by  the  defendant,  and  finally 
reached  an  understanding  some  time  in  De- 
cember with  the  title  eompany  that  the  pro- 
ceedings as  they  were  finally  taken  should 
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be  commenced.  We  agree  with  the  conclu- 
sion of  the  vice  chancellor  that  the  com- 
plainant was  reasonably  diligent,  and  is  not 
chargeable  with  laches  in  the  commence- 
ment of  those  proceedings  under  the  circum- 
stances evinced  by  the  proofs.  That  being 
admitted,  it  follows  that  the  tender  of  the 
deed  was  within  the  time  prescribed  by  the 
contract, — namely,  within  thirty  days  after 
the  decree  was  entered  in  the  court  of  chan- 
cery. 

The  next  question  to  be  determined  relates 
to  the  title  tendered, — ^whether  it  was  un- 
marketable because  of  a  possible  interest 
outstanding  in  Mary  Emma  Rothenberger. 
The  principle  adopted  by  courts  of  equity 
in  matters  of  specific  performance  is  that 
they  will  not  compel  a  purchaser  to  take  a 
title  of  which  there  is  a  reasonable  doubt, 
and  such  doubt  is  held  to  exist  if  the  pur- 
chaser, desiring  to  sell  the  lands,  would  be 
adversely  affected  by  such  doubt.  Fry,  Spec 
Perf.  chap.  17.  Professor  Pomeroy,  in  his 
work  on  Specific  Performance,  at  §  198,  says: 
"In  suits  by  a  vendor,  the  purchaser  will 
not  be  forced  to  complete  the  contract  unless 
the  title  is  free  from  any  reasonable  doubt. 
.  .  .  If,  however,  there  arises  ,  .  • 
a  reasonable  doubt  concerning  the  title, 
.  .  .  the  court,  without  deciding  the  ques- 
tion, .  .  .  regards  the  existence  of  this 
doubt  as  a  sufficient  reason  for  not  compel- 
ling the  purchaser  to  carry  out  the  agree- 
ment." So  it  is  the  uniform  rule  in  this 
state  to  decline  to  decree  performance  where 
such  doubt  exists,  though  rested  on  grounds 
merely  debatable,  but  which  might  visit  up- 
on the  purchaser  litigation  in  that  regard, 
and  that,  too,  where  at  law  the  title  might 
in  fact  be  declared  good.  The  following 
cases  are  in  point:  Vreeland  v.  Blauvelt, 
23  N.  J.  Eq.  483;  Dobbs  v.  Norcross,  24  N. 
J.  Eq.  327;  Tillotson  v.  Geaner,  33  N.  J. 
Eq.  313;  Cornell  v.  Andrews,  35  N.  J.  Eq.  7, 
s.  c.  36  N.  J.  £q.  321;  Paulmier  v.  Rowland, 
49  N.  J.  Eq.  364,  24  Atl.  268;  Lippintfott  v. 
Wikoff,  54  N.  J.  Eq.  107,  33  Atl.  306; 
Day  V.  Kingsland,  67  N.  J.  Eq.  134,  41  Atl. 
99.  We  agree  with  the  learned  vice  chancel- 
lor that  the  objection  raised  to  the  title 
tendered  should  be  decided  in  favor  of  the 
vendee. 

The  decree  below  allowed  to  the  complain- 
ant thirty  days  in  which  to  procure  the  re- 
lease of  the  alleged  outstanding  interest, 
and  to  tender  it  within  that  time,  together 
with  the  executor's  deed.  While  this  allow- 
ance of  time  is  not  made  a  specific  ground 
of  appeal  by  the  defendant,  yet  the  point 
has  been  argued.  The  complainant,  however, 
alleges  as  ground  of  appeal  that  he  should 
not  be  compelled  to  obtain  the  release  of 
Mary  Emma  Rothenberger.  A  material 
allegation  of  the  bill  is  that  the  complainant 
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executed  and  tendered  to  the  defendant  a 
good  and  valid  deed  of  conveyance,  and  that 
the  complainant  was  ready  and  willing  to 
deliver  a  good  and  valid  conveyance  in  ac- 
cordance with  the  agreement.  In  her  orig- 
inal answer,  the  defendant  admits  the  tender 
made  to  her  of  the  deed  mentioned  by  the 
eomplainant,  and  her  refusal  to  accept  is 
placed,  not  upon  the  ground  that  the  title 
thus  offered  was  unmarketable,  but  because 
of  the  laches  of  the  complainant  in  making 
the  tender.  This  ground  is  set  out  in  the 
anewer  with  extreme  minuteness.  If  the 
defendant  did  not  thus,  by  failing  to  answer 
the  material  allegation  of  the  tender  of  a 
good  title,  confess  that  fact  (Sanborn  v. 
Adair)  29  N.  J.  £q.  838;  Lee  V.  Stiger,  30 
N.  J.  Eq.  610;  Jones  v.  Knauss,  31  N.  J.  Eg. 
609;  Pinnell  v.  Boyd,  33  N.  J.  Eq.  190;  Hal- 
sey  V.  Ball,  36  N.  J.  Eq.  161;  Heyde  v.  Eh- 
•lers,  10  N.  J.  Eq.  283;  Tate  v.  Field,  56  N.  J. 
Eq.  35,  37  Atl.  440),  she  lulled  the  complain- 
ant into  inactivity  and  a  feeling  of  security 
as  to  any  objection  that  might  be  urged  on 
the  score  of  title,  and  she  furthermore  al- 
lowed this  condition  of  affairs  to  remain  un- 
disturbed until  the  day  of  the  final  hearing 
excusing  her  delay,  however,  upon  the  ground 
that  the  true  state  of  the  title  was  unknown 
to  her  imtil  about  the  time  of  the  hearing. 
Furthermore,  in  March,  1908,  two  months 
before  the  decree,  the  defendant  served 
notice  of  rescission  of  the  contract  on  ac- 
count of  delay.  No  objection  was  then  made 
to  the  character  or  the  validity  of  the  pro- 
ceedings for  obtaining  an  order  authorizing 
the  complainant  to  sell.  This  conduct  of 
the  defendant  likewise  had  a  natural  ten- 
dency to  raise  in  the  mind  of  the  complain- 
ant a  reasonable  belief  that  the  point  of 
difference  between  the  parties  was  laches, 
and  not  the  character  of  the  title.  Now, 
if  the  defendant  had  promptly  specified  that 
objection  would  be  made  to  the  title,  the 
complainant  would  have  had  all  the  time 
existing  between  the  disclosure  of  that  de- 
fense to  him  and  the  entry  of  the  decree  in 
which  to  remove  the  defects  complained  of. 
So  that  we  do  not  need  to  press  to  its 
extreme  result,  the  effect  of  the  failure  to 
answer  the  material  allegations  of  the  bill 
as  to  a  good  title  being  tendered,  but  may 
rest  upon  the  fact  that  the  silence  of  the 
defendant  in  this  particular  has  raised  an 
equity  in  favor  of  the  complainant,  entitl- 
ing him  to  such  reasonable  time  for  con- 
pleting  the  title,  not  exceeding  that  which 
he  might  have  had  if  the  defendant  had 
urged  this  defense  promptly. 

The  English  rule  seems  to  be  that  laid 
down  in  Langford  v.  Pitt,  2  P.  Wms.  630, 
by  Sir  Joseph  Jekyll,  M.  R.,  that  it  is  suf- 
ficient if  the  party  entering  into  articles  to 
sell  has  a  good  title  at  the  time  of  the  de- 
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cr«»e.  The  cases  are  collected  under  Seton 
v.  blade,  in  2  White  &  T.  Lead.  Oas.  in  Eq. 
4th  Am.  ed.  529.  It  has  been  said  that  the 
courts  have  never  directed  performance  by 
the  vendee  if  the  title,  at  the  time  of  the  de- 
cree, was  still  defective.  The  English  rule, 
however,  holds  that  if  the  master's  report 
on  title  is  that  the  vendor,  upon  getting  in 
a  term  or  getting  administration,  etc.,  will 
have  a  title,  the  court  will  put  him  under 
terms  to  procure  that  speedily.  Coffin  ▼. 
Cooper,  14  Ves.  Jr.  205.  In  a  note  to  Coop- 
er V.  Denne,  1  Ves.  Jr.  567,  it  is  said  that 
the  rule  has  been  productive  of  great  hard- 
ship, and  Lord  Eldon,  who  decided  Coffin  v. 
Cooper,  declared  that  he  would  never  extend 
it  to  any  case  to  which  it  had  not  been  pre- 
viously applied. 

The  difference,  however,  between  the  prac- 
tice of  the  English  courts  and  those  of  our 
own,  makes  it  illogical  to  apply  their  rules 
with  exactness  to  all  cases  arising  in  our 
courts.  They  have  the  matter  of  title  first 
referred  to  a  master  to  report  upon,  and 
then  comes  the  decree.  They  hold  that  per- 
fection of  the  title  by  the  time  of  the  decree 
— that  is,  after  its  adjudication  by  the  mas- 
ter— ^is  sufficient.  Now,  with  us,  the  title 
is  not  adjudicated  until  the  final  hearing, 
upon  which  a  decree  may  be  entered  and 
signed  immediately.  Thus  we  see  that  the 
English  rule  is  even  more  lenient  than  ours; 
for  it  allows  the  necessary  time  intervening 
between  the  master's  determination  of  the 
title  and  the  time  of  the  entry  of  the  final 
decree.  Professor  Pomeroy,  in  his  work  on 
Specific  Performance,  at  §  424,  says:  "There 
are  many  modes,  however,  in  which  the  ven- 
dee, by  his  acts  or  omissions,  will  waive  all 
right  to  object  to  the  vendor's  delay  in  mak- 
ing out  a  good  title."  And  in  Seton  v. 
Slade,  7  Ves.  Jr.  265,  where  specific  per- 
formance was  decreed,  the  abstract,  though 
delivered  very  late,  and  under  a  notice  that 
the  vendee  would  insist  on  his  deposit  with 
interest  if  the  title  should  not  be  made  out 
and  possession  delivered  by  the  time  of 
payment,  having  been  received  and  kept 
without  objection,  Lord  Eldon,  upon  sum- 
ming up  the  case,  said:  "Under  the  cir- 
cumstances, therefore,  whether  the  time  is 
or  is  not  an  objection  founded  upon  the 
authorities  the  reports  of  this  court  fur- 
nish,— which  I  will  not  discuss,  let  the  au- 
thorities upon  that  point  turn  the  scale 
either  for  the  defendant  or  the  plaintiff, — 
there  is  no  authority  that  has  not  some  ref- 
erence to  the  conduct  of  the  party  in  the 
meantime;  and  upon  the  conduct,  this  de- 
fendant has  no  right,  under  the  circum- 
stances, to  say  this  contract  was  not  per- 
formed within  the  two  months." 

In  Murrell  v.  Goodyear,  1  De  G.  F.  &  J. 
432,  Lord  Justice  Turner  said:  "I  am  not 
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prepared  to  hold  that  in  the  case  of  bona 
fide  conduct  on  the  part  of  a  vendor  put- 
ting up  property  for  sale  in  which  he  has 
a  partial  interest,  supposing  himself  to  have 
the  entire  interest,  it  is  competent  to  a 
purchaser  to  say  that  the  contract  shall 
be  no  contract  if  the  vendor  is  able  ultimate- 
ly to  make  a  title  to  the  property  according 
to  the  more  extended  interest  he  has  con- 
tracted to  sell.  I  certainly  have  always 
thought  that  in  such  a  case  a  purchaser 
could  have  no  right  to  resist  a  specific  per- 
formance of  the  contract.  But  I  say  with- 
out any  hesitation  that  if  a  purchaser  has 
any  such  right  as  has  been  contended  for 
and  insisted  upon  on  the  part  of  this  de- 
fendant, it  is  a  right  he  is  bound  to  insist 
upon  at  the  first  moment/' 

In  Dresel  v.  Jordan,  104  Mass.  415,  it  was 
said:  "In  all  cases  it  is  sufficient  for  the 
seller,  upon  a  contract  made  in  good  faith, 
if  he  is  able  to  make  the  stipulated  title  at 
the  time  when,  by  the  terms  of  his  agree- 
ment or  by  the  equities  of  the  particular 
case,  he  is  required  to  make  the  conveyance, 
in  order  to  entitle  himself  to  the  considera- 
tion." 

The  defendant  concedes  that  there  are 
precedents  where  a  decree  has  been  made 
on  terms  allowing  a  vendor  to  remove  mort- 
gages from  the  property  (Oakey  v.  Cook,  41 
N.  J.  Eq.  350,  7  Atl.  495),  and  where  the 
vendor  has  perfected  his  title  before  bill 
filed,  or  before  the  hearing,  or  before  the 
decree,  or  even  after  that  time,  when  the 
vendor  held  a  contract  entitling  him  to  such 
outstanding  interest  (Soper  v.  Kipp,  6  N. 
J.  Eq.  383),  but  it  is  contended  that  no 
cases  can  be  found  where  additional  time 
has  been  decreed  to  afi'ord  an  opportunity  to 
acquire  an  outstanding  title  over  which  the 
vendor  had  no  control.  When  the  vendor  in 
a  suit  for  specific  performance,  by  reason 
of  the  silence  or  the  conduct  of  the  vendee, 
regarding  the  title  to  be  conveyed,  during 
the  negotiations  or  in  the  progress  of  the 
cause,  has  lost  an  opportunity  to  perfect 
his  title  before  decree,  this  opportunity 
will  still  be  aflforded  to  him  by  the  allow- 
ance of  a  reasonable  time  even  after  the  en- 
try of  the  decree,  if  it  can  be  done  without 
hardship  to  the  vendee. 

It  is  apparent  that,  by  reason  of  the  de- 
fendant's delay  in  not  bringing  forth  her 
objection  until  the  very  day  of  the  hearing, 
an  equity  has  arisen  in  favor  of  the  com- 
plainant that  he  be  not  deprived  of  the 
period  of  time  which  he  would  have  had 
under  the  ordinary  rules,  and  therefore  we 
are  constrained  to  hold  that  the  allowance 
of  thirty  days  after  the  making  of  the  de- 
cree within  which  to  obtain  a  release  for  the 
alleged  outstanding  interest  is  not  inenuita- 
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ble,  and  does  not  work  hardship  upon  the 
defendant. 
The  decree  should  be  affirmed. 

Vroom,  J.,  dissents. 
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WILLIAM  H.  CADDY,  Respt., 

V. 

INTERBOROUGH  RAPID  TRANSIT  COM- 
PANY, Appt. 

(196  N.  Y.  416,  88  N.  E.  747.) 

Master  «  scaffolds  «  statutory  liability. 

1.  A  car  47  feet  long  and  16  feet  high, 
jacked  up  6  feet  from  uie  floor,  is  a  struc- 
ture within  the  meaning  of  a  statute  pro- 
viding that  a  person  directing  another  to 
perform  labor  m  the  repairing  of  a  house, 
building,  or  structure  shall  not  furnish,  for 
the  performance  of  sucli  labor,  unsuitable 
scaffolding. 

Same—  scaffold  defined. 

2.  Planks  placed  8  feet  from  the  ground, 
on  painter's  horses,  to  be  used  as  platforms 
for,  workmen  in  repairing  a  railroad  car, 
are  within  the  meaning  of   a  statute   re- 

?[uiring  a  person  employing  another  to  per- 
orm  Tabor  in  the  repairing  of  a  house, 
building,  or  structure,  to  furnish  for  the 
performance  of  such  labor  safe  scaffolding. 

(June  1,  1909.) 

Note,  —  What  are  scaffolds  or  structures 
'within  statutes  relating  to  safety  of} 
scaffolds   in   connection   with   struc" 
tures, 

A  search  has  failed  to  reveal  a  statute 
in  any  other  state  similar  to  the  one  con- 
strued in  the  Caddt  v.  Interborough  Rapid 
Transit  Co.,  and  consequently  the  American 
cases  discussed  below  are  confined  to  New 
York  state.  A  very  similar  question,  how- 
ever, may  arise  under  the  English  work- 
men's compensation  act  of  1897,  and  a  num- 
ber of  English  cases  have  passed  upon  the 
question. 

Scaffolds. 

The  New  York  statute  is  sufficiently  set 
out  in  the  foregoing  opinion.  The  following 
contrivances  have  been  held  to  be  scaffolds 
within  the  meaning  of  the  statute: 

— timbers  placed  on  empty  barrels,  used 
to  facilitate  passing  lumber  to  workmen 
higher  up.  McLaughlin  v.  Eidlitz,  60  App. 
Div.  519,  64  N.  Y.  Supp.  193. 

— a  plank  on  horses  in  a  building  in  pro- 
cess of  erection  used  to  facilitate  the  work 
of  securing  a  derrick,  to  be  used  in  putting 
beams  into  position.  Warren  v.  Post  &  Mc- 
Cord,  128  App.  Div.  672,  112  N.  Y.  Supp. 
960. 

— planks  placed  on  cross  pieces  resting 
on  two  rows  of  upright  timbers.     Herman 
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APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Division  of  tlie  Su- 
preme Court,  Second  Department,  reversing 
a  judgment  of  a  Trial  Term  for  Kings  Coun- 
ty, dismissing  the  complaint  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  de- 
fendant's negligence.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  liemuel  E.  Quigg,  with  Mr.  Char- 
les A.  Gardiner,  for  appellant: 

The  car  upon  which  plaintiff  was  working 
was  not  a  "structure*'  within  the  meaning 
of  the  labor  law. 

2  Lewis's  Sutherland,  Stat.  Constr.  2d 
ed.  §  422 ;  State  y.  Walsh,  43  Minn.  444,  45 
N.  W.  721 ;  Monongahela  Bridge  Co.  v.  Pitts- 
burgh A  B.  R.  Co.  114  Pa.  484,  8  Atl.  233; 


Robinson  v.  Metropolitan  Street  R.  Co.  103 
App.  Div.  243,  92  N.  Y.  Supp.  1010;  People 
v.  Richards,  108  N.  Y.  137,  2  Am.  St.  Rep. 
373,  15  N.  E.  371;  Conley  v.  Lackawanna 
Iron  &  Steel  Co.  94  App.  Div.  149,  88  N.  Y. 
Supp.  123,  affirmed  in  183  N.  Y.  551,  76 
N.  E.  1092. 

The  staging  upon  which  plaintiff  was 
working  was  not  a  "scaffolding"  within  the 
meaning  of  the  labor  law. 

Schapp  V.  Bloomer,  181  N.  Y.  127,  73  N. 
K.  563;  Sutherland  v.  Ammann,  112  App. 
Div.  332,  98  N.  Y.  Supp.  574;  Stokes  v. 
New  York  L.  Ins.  Co.  112  App.  Div.  77,  98 
S.  Y.  Supp.  135;  Williams  v.  First  Nat. 
Bank,  118  App.  Div.  555,  102  N.  Y.  Supp. 
1031 ;  Rotondo  v.  Smyth,  92  App.  Div.  163, 
86  N.  Y.  Supp.  1103;  Button  v.  Holdrook, 


▼.  P.  H.  Fitzgibbons  Boiler  Co.  136  App. 
Div.  286,  120  N.  Y.  Supp.  1074. 

— a  board  laid  across  stringers  in  the 
hallway  of  a  building  in  process  of  erection. 
Convey  v.  Finn,  130  App.  Div.  440,  114  N. 
Y.  Supp.  864. 

— ^planks  laid  across  iron  beams  in  a 
building  in  process  of  erection.  Nixon  v. 
Thompson-Starrett  Co.  131  App.  Div.  152, 
115  N.  Y.  Supp.  130. 

— platform  made  of  planks  laid  across 
girders  in  building,  and  used  for  storage  of 
materials  and  for  mixing  concrete.  Swenson 
V.  Wilson  &  B.  Mfg.  Co.  102  App.  Div.  477, 
92  N.  Y.  Supp.  849,  affirmed  in  186  N.  Y. 
555,  79  N.  E.  1116. 

— loose  planks  resting  on  stringers  laid 
on  angle  irons  about  3  feet  from  the  floor, 
on  each  side  of  an  open  bin,  and  used  to  re- 
move false  work  in  the  ceiling,  about  5 
feet  above  the  planks.  MacDonald  Enpjinecr- 
ing  Co.  V.  Manns,  101  C.  C.  A.  373,  177  Fed. 
203. 

— planks  laid  on  braces  extending  dia;?- 
onallv  across  the  inner  corners  of  a  steel 
grain  bin,  and  used  by  workmen  in  building 
the  bins  higher.  Anderson  v.  Mil  liken 
Bros.  123  App.  Div.  614,  108  N.  Y.  Supp.  61, 
affirmed  in  194  N.  Y.  521,  87  N.  E.  1114. 

— ^planks  laid  across  a  pocket  in  the 
hold  of  a  scow,  for  the  purpose  of  placing 
a  beam  through  the  center  of  the  pocket. 
Madden  v.  Hughes,  104  App.  Div.  101,  93  N. 
Y.  Supp.  324,  affirmed  in  185  N.  Y.  466,  78 
N.  E.  167. 

— a  freight  elevator  in  a  building  adjoin- 
ing the  one  upon  which  the  work  was  being 
done.  Croce  v.  Buckley,  116  App.  Div. 
354,  100  N.  Y.  Supp.  898. 

— scaffold  used  for  installing  heating  ap- 
paratus. Tracey  v.  Williams,  127  App.  Div. 
126,  111  N.  Y.  Supp.  114. 

— scaffold  used  to  install  machinery  in  a 
factory  which  was  being  fitted  up  by  the 
defendants.  Wingert  v.  Krakauer,  9%  App. 
Div.  223,  87  N.  Y.  Supp.  261. 

— scaffold  in  a  subway,  used  for  painting 
the    interior,    and    constructed    by    placing 

Elanks  on  joists  which  were  supported  by 
ooks  fastened  to  the  iron  work.    Bower  v. 
30  LJtA.(N.S.) 


Ilolbrook,  Cabot  &  Rollins  Corp.  125  App. 
Div.  684,  110  N.  Y.  Supp.  164. 

— a  patent  ladder  or  scaffold,  consisting 
of  two  ladders,  placed  perpendicularly,  and 
a  horizontal  ladder  extending  between  them. 
Schmidt  v.  Rohn,  127  App.  Div.  220,  110 
N.  Y.  Supp.  1086. 

In  some  of  the  foregoing  cases,  it  will  be 
seen  that  there  could  be  no  question  that 
the  contrivance  was  a  scaffold,  the  only 
question  being  whether  the  statute  was  in- 
tended to  apply  to  scaffolds  used  in  the 
manner  and  for  the  purpose  indicated. 

A  scaffolding  built  by  the  plaintiff  and 
his  fellow  workmen  under  the  direction  of 
the  master's  superintendent  is  one  furnished 
by  the  master,  within  the  meaning  of  the 
statute.  Berthelson  v.  Gabler,  111  App. 
Div.  142,  97  N.  Y.  Supp.  421. 

If  a  scaffold  one  side  of  which  is  sup- 
ported by  masonry  and  the  other  is  swung 
from  hooks  or  hangers  suspended  from  a 
traveler  is  not,  as  a  matter  of  law,  em- 
braced by  the  phrase  "all  swinging  or  sta- 
tionary scaffolding,"  as  used  in  the  statute, 
it  certainly  may  be  found  so  as  a  matter  of 
fact.  Flannigan  v.  Ryan,  89  App.  Div.  624, 
85  N.  Y.  Supp.  947. 

In  Pursley  v.  Edgemoor  Bridge  Works,  56 
App.  Div.  71,  67  N.  Y.  Supp.  719,  affnmed 
in  168  N.  Y.  589,  60  N.  E.  1119,  the  stat- 
ute was  held  to  have  reference  to  a  com- 
pleted scaffold  only,  and  not  to  one  in  pro- 
cess of  erection.  And  to  the  same  effect 
was  the  decision  in  Welk  v.  Jackson  Archi- 
tectural Iron  Works,  184  N.  Y.  519,  76  N.  E. 
1110,  the  court  adopting  the  dissenting  opin- 
ion in  the  court  below,  98  App.  Div.  247,  90 
N.  Y.  Supp.  541. 

A  scaffold  built  around  a  house  in  the 
process  of  construction  is  being  used  for 
the  erection  of  a  house,  within  the  meaning 
of  the  statute,  although,  at  the  time  of  the 
accident,  the  workman  was  using  it  to  con 
struct  another  scafTold  higher  up.  Jones 
V.  Gamble,  126  N.  Y.  Supp.  143. 

A  wooden  box  in  which  concrete  is  spread, 
so  that  when  it  hardens  the  box  may  be  re- 
moved and  the  concrete  bocome  part  of  the 
floor  of  the  building,  and  upon  which  the 
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C.  &  D.  Contracting  Co.  139  Fed.  734;  Welk 
V.  Jackson  Architectural  Iron  Works,  98 
App.  Div.  247,  90  N.  Y.  Supp.  641,  reversed 
in  184  N.  Y.  619,  76  N.  E.  1116. 

Mr.  Charles  M.  Davenport,  with  Mr. 
Harry  £.  Ijewls,  for  respondent: 

The  car  upon  which  plaintiff  was  work- 
ing was  a  "structure"  within  the  meaning 
of  the  labor  law. 

Chaffee  v.  Union  Dry  Dock  Co.  68  App. 
Div.  578,  73  N.  Y.  Supp.  908;  Wingert  v. 
Krakauer,  76  App.  Div.  34,  78  N.  Y.  Supp. 
664;  Flannigan  v.  Ryan,  89  App.  Div.  624, 
86  N.  Y.  Supp.  947;  Madden  v.  Hughes,  104 
App.  Div.  101,  93  N.  Y.  Supp.  324. 

Tlie  place  where  plaintiff  was  working 
was  a  "scaffolding"  within  the  meaning  of 
the  labor  law. 


Madden  v.  Hughes,  supra;  Chaffee  ▼• 
Union  Dry  Dock  Co.  supra;  Swenson  v.  Wil- 
son &  B.  Mfg.  Co.  102  App.  Div.  477, 
92  N.  Y.  Supp.  849;  McLaughlin  v.  Eidlitz, 
50  App.  Div.  618,  64  N.  Y.  Supp.  193; 
Chiavaroli  v.  Union  Bag  &  Paper  Co.  131 
App.  Div.  372,  115  N.  Y.  Supp.  327;  Ander- 
son V.  Milliken  Bros.  123  App.  Div.  614,  108 
N.  Y.  Supp.  61;  Tracey  v.  Williams,  127 
App.  Div.  126,  111  N.  Y.  Supp.  114;  War- 
ren V.  Post  &  McCord,  128  App.  Div.  672, 
112  N.  Y.  Supp.  960;  Croce  v.  Buckley,  116 
App.  Div.  364,  100  N.  Y.  Supp.  898; 
Schmidt  v.  Rohn,  127  App.  Div.  220,  110  N. 
Y.  Supp.  1086;  Convey  v.  Finn,  130  App. 
Div.  440,  114  N.  Y.  Supp.  865;  Nixon  v. 
Thompson-Starrett  Co.  131  App.  Div.  162, 
115  N.  Y.  Supp.  130. 


workmen  are  required  to  stand,  cannot  be 
considered  a  scaffold,  but  is  a  "mechanical 
contrivance,"  within  the  meaning  of  the 
statute.  Michael  v.  Standard  Concrete 
Steel  Co.  55  Misc.  255,  105  N.  Y.  Supp.  131. 

The  following  contrivances  have  been  held 
not  to  be  scaffolds  within  the  meaning  of  the 
statute : 

— ^staging  4  to  5-  feet  high  above  the  floor, 
and  used  for  attaching  fixtures.  Schapp  v. 
Bloomer,  181  N.  Y.  125,  73  N.  E.  563. 

— ^planks  with  one  end  resting  on  cleats 
nailed  onto  a  building,  and  the  other  on 
horses,  and  used  for  the  purpose  of  remov- 
ing, pipes  connecting  a  boiler  on  the  out- 
side of  the  building  with  one  on  the  in- 
side. Conley  v.  Lackawanna  Iron  &  Steel 
Co.  94  App.  Div.  149,  88  N.  Y.  Supp.  123, 
affirmed  in  183  N.  Y.  551,  76  N.  E.  1092. 

— timber  lashed  at  the  ends  to  steel  col- 
umns of  a  building,  and  intended  to  hold 
iron  girders  until  the  wall  was  built  up  for 
them  to  rest  on.  Welk  v.  Jackson  Architec- 
tural Iron  Works,  184  N.Y.519,76  N.  E. 
1116,  reversing  the  court  below  on  the  dis- 
senting opinion,  98  App.  Div.  247,  90  N.  Y. 
Supp.  541. 

— platform  used  in  erecting  a  temporary 
partition  in  a  store  to  protect  goods  from 
dust.  Sutherland  v.  Ammann,  112  App. 
Div.  332,  98  N.  Y.  Supp.  574,  affirmed  in 
190  N.  Y.  514,  83  N.  E.  1133. 

— a  plank  laid  across  two  wooden  horses, 
used  to  facilitate  the  work  of  putting  a 
casing  in  a  window  frame.  Williams  v. 
First  Nat.  Bank,  118  App.  Div.  555,  102  N. 
V.  Supp.  1031. 

— the  platform  of  a  bridge  in  the  process 
of  erection.  Bradv  v.  Pennsylvania  Steel 
Co.  134  App.  Div.  372,  119  N.  Y.  Supp.  75. 

It  is  to  be  noted  that  in  a  number  of  the 
foregoing  cases,  the  contrivance  was  erected 
to  facilitate  the  installation  or  removal  of 
machinery  or  fixtures  within  the  building. 

So,  in  Schapp  v.  Bloomer,  supra,  the 
court,  in  holding  that  a  scaffolding  com- 
posed of  horses,  with  planks  thereon  to 
furnish  a  platform  for  workmen  to  stand 
on  in  installing  shafting  in  a  completed 
building,  was  not  within  the  meaning  of 
the  statute,  said:  "As  we  have  seen,  the 
30  L.R.A.(KS.) 


statute  limits  the  scaffolding  to  be  con- 
structed to  certain  specified  cases,  such  as 
the  erection,  repairing,  altering,  or  paint- 
ing of  a  house,  building,  or  structure.  The 
limitation  to  specified  cases  shows  that  it 
was  not  intended  to  include  scaffolding  in 
all  cases.  What  the  legislature  evidently 
had  in  mind  was  scaffolding  on  buildings  or 
structures,  where  its  use  was  obviously 
dangerous  to  life  and  limb  of  an  employee 
thereon  in  case  of  a  fall.  If  ordinary  sta- 
ging, put  up  in  a  room,  from  4  to  6  feet  above 
the  floor,  to  facilitate  the  placing  of  fix- 
tures, was  intended  to  be  included  as  amon^ 
the  specified  cases,  we  should  find  it  diffi- 
cult to  sugjrest  a  scaffold  that  would  not 
fall  within  the  limitation  of  the  statute." 

But  placing  machinery  within  a  room 
in  a  building,  and  attaching  the  same  firmly 
to  the  ceiling,  was  held  in  Wingert  v. 
Krakauer,  supra,  to  constitute  an  alteration 
of  such  room. 

So,  in  Tracey  v.  Williams,  supra,  the 
court  said:  "The  heating  apparatus  of  a 
school  building  is  a  part  of  the  building  it- 
self; it  is  a  part  of  the  realty;  and  whether 
the  work  upon  which  the  plaintiff  was  en- 
gaged was  being  done  as  a  part  of  the 
original  construction  of  the  building,  or  of 
its  alteration  or  repair,  we  think  the  stat- 
ute applied.  The  plaintiff  was  doing  the 
kind  of  work  contemplated  by  the  statute; 
the  danger  from  a  defect  in  the  scaffold 
upon  which  he  was  working  was  the  kind 
of  danger  which  the  statute  requires  the 
master  to  guard  against.** 

A  temporary  or  false  arch  used  to  sup- 
port and  shape  the  permanent  arch  until 
that  arch  should  be  set  and  hardened  suf- 
ficiently to  justify  the  removal  of  the 
temporary  structure  does  not  become  a  scaf- 
fold because  of  the  habit  of  the  workmen  of 
stepping  on  it  while  at  work.  Haughey  v. 
Thatcher,  80  App.  Div.  375,  86  N.  Y.  Supp. 
935.  . 
— English    "svorkmen's    compensation    act. 

Section  7,  subsec.  1,  of  the  English  work- 
men's compensation  act  1897,  is  to  apply  to 
employment  "on,  in,  or  about  any  build- 
ing wliich  exceeds  30  feet  in  height,"  and  is 
eitlier    being    constructed    or    repaired    by 
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Werner,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  was  injured  while  engaged 
in  repairing  one  of  defendant's  cars  in  its 
shop  in  the  borough  of  Manhattan,  in  the 
city  of  New  York.  The  car  was  47  feet 
long,  8  feet  6  inches  wide,  and  16  feet  high. 
It  was  "jacked  up"  about  6  feet  above  the 
floor,  so  that  its  height  over  all  was  about 
22  feet.  Around  the  car  there  had  been 
placed  a  staging  consisting  of  "painters' 
horses/'  constructed  like  ladders,  with 
rnngs  about  12  inches  apart.  Upon  these 
"horses"  were  placed  planks  about  8  feet 
above  the  floor.  The  plaintiff  was  stand- 
ing at  work  upon  a  plank  which  formed 
a  part  of  the  staging  on  the  south  side  of 
the  car  when  it  broke  and  precipitated  him 


to  the  floor,  causing  the  injuries  for  which 
he  seeks  to  recover  in  tills  action.  At  the 
trial  term  the  complaint  was  dismissed. 
At  the  appellate  division  the  judgment  en- 
tered upon  that  decision  was  reversed  and 
a  new  trial  granted.  Upon  defendant's  ap- 
peal to  this  court,  the  two  principal  ques- 
tions presented  are  whether  the  staging  up- 
on which  the  plaintiff  was  standing  when 
it  gave  way  was  a  ''scaffold,"  and  whether 
the  car  upon  which  he  was  at  work  was  a 
"structure,"  within  the  purview  of  §§  18 
and  19  of  the  statute  commonly  known  as 
the  "labor  law"  (Laws  1897,  chap.  416, 
p.  467). 

Before  the  enactment  of  that  statute,  it 
had  been  held  that  a  staging  or  scaffolding 


means  of  a  scaffolding.  Under  this  section 
the  courts  have,  in  a  number  of  cases, 
passed  upon  the  question  what  is  a  scaffold- 
ing]^ within  the  meaning  of  the  act. 

Thus,  in  Hoddinott  v.  Newton,  C.  8l  Co. 
[1901]  A.  C.  49,  it  was  held  that  a  mov- 
able platform  formed  by  boards  resting  on 
ledgers  lashed  to  iron  columns,  and  sup- 
ported in  the  middle  by  trestles,  was  a 
scaffolding  within  the  meaning  of  the  act. 

And  in  Veazey  v.  Chattle,  [1902]  1  K.  B. 
494,  it  was  held  that  the  county  court  judge 
was  justified  in  holding  that  a  crawling 
board,  which  was  described  as  being  a 
plank  18  to  20  feet  long  and  10  inches  wide, 
across  which  were  nailed  ridges  of  wood 
to  give  the  workmen  a  grip  on  the  board 
while  at  work  on  the  roof,  was  a  scaffolding 
within  the  meaning  of  the  act. 

8o,  ordinary  painters'  steps  may  be 
found  to  be  a  scaffolding  within  the  mean- 
ing of  the  act.  Elvin  v.  Woodward  &  Co. 
[1903]  1  K.  B.  837. 

And  in  O'Brien  v.  Dobbie,  [1905]  1  K.  B. 
346,  it  was  held  that  an  ordinary  ladder  on 
which  a  workman  was  standing  for  the  pur- 
pose of  doing  work  might  be  properly 
found  by  the  jury  to  be  a  scaffolding. 

A  plank  with  one  end  resting  on  one  of 
the  rounds  of  a  ladder  leaning  against  one 
of  the  walls  of  a  building,  and  the  other 
resting  upon  one  of  the  roof  principals  in 
the  center  of  the  room,  is  a  scaffolding  with- 
in the  meaning  of  the  act.  Reddy  v.  Broder- 
ick  [1901]  2  Ir.  Q.  B.  328. 

A  scaffolding  consisting  of  movable  tres- 
tles inside  the  rooms  of  a  building,  with 
boards  laid  across  the  top,  is  within  the  act. 
Maude  ▼.  Brook,  [1900]  1  Q.  B.  575. 

As  the  act  is  not  confined  to  accidents  in 
some  way  connected  with  the  use  of  the 
scaffolding,  and  says  nothing  about  the 
height,  position,  or  extent  thereof,  the 
height  of  the  scaffold  from  the  ground 
or  floor  beneath  it  is  of  no  consequence,  so 
long  as  the  building  upon  which  the  work 
is  being  done  is  over  30  feet#  Hoddinott  v. 
Newton,  C.  &  Co.  supra. 

But  in  Crowther  v.  West  Riding  Window 
Cleaning  Co.  [1904]  1  K.  B.  232,  it  was  held 
that  it  could  not  be  said  that  a  ladder 
30  L.R.A.(N.8.)  8 


used  for  a  purpose  for  which  scaffolding 
might  be  used  must,  as  a  matter  of  law,  be 
a  scaffolding.  And  to  the  same  effect  was 
the  decision  in  Marshall  v.  Rudeforth, 
[1902]   2  K.  B.  174. 

And  in  Ferguson  v.  Green,  [1901]  1  K.  B. 
25,  it  was  held  that  a  platform  erected 
for  the  use  of  plasterers,  and  composed  of 
trestles,  with  loose  boards  laid  across  the 
top,  may  be  found,  as  a  matter  of  fact,  not 
to  be  a  scaffolding. 

A  ladder  used  in  the  ordinary  way  by  a 
painter  in  a  building  is  not  a  scaffolding. 
McDonald  v.  Hobbs  (1899)  2  F.  3,  Ct.  of 
Sess.  cited  in  2  Butterworths's  Dig.  740. 
Nor  is  a  ladder  used  in  the  work  of  si  Heat- 
ing the  walls  of  a  house,  although  such 
work  is  usually  done  by  means  of  a  scaf- 
folding. Campbell  v.  Sillars  (1904)  5  F. 
900,  Ct.  of  Sess.  cited  in  2  Butterworths's 
Dig.  743. 

And  in  Wood  v.  Walsh,  [1899]  1  Q.  B. 
1009,  it  was  held  that,  as  a  matter  of  law, 
ladders  were  not  scaffolding  within  the 
meaning  of  the  act.  This  decision,  how- 
ever, was  rendered  before  the  Hoddinott 
Case  was  passed  upon  by  the  House  of 
Lords,  and  is  spoken  of  in  a  number  of  the 
other  English  cases  as  being  overruled  by 
the  latter  case. 

Structures. 

•  The  following  were  held  to  be  structures 
within  the  meaning  of  the  statute: 

— a  vessel  in  the  course  of  construction 
in  a  shipyard.  Cliaffee  v.  ITnion  Dry  Dock 
Co.  08  App.  Div.  678,  73  N.  Y.  Supp.  908. 

— a  vessel  in  a  dry  dock.  Gruner  v.  Tex- 
as Co.  133  App.  Div.  413,  117  N.  Y.  Supp. 
741,  motion  for  leave  to  appeal  to  the  court 
of  appeals  denied  in  134  App.  Div.  931,  118 
N.  Y.  Supp.  1110.  • 

— a  vessel  to  which  iron  plates  were  be- 
ing attached.  Herman  v.  P.  H.  Fitzgib- 
bons  Boiler  Co.  136  App.  Div.  286,  120  N. 
Y.  Supp.  1074. 

— a  scow  in  which  repairs  were  being 
Xnade.  ^f addon  v.  Hughes,  104  App.  Div. 
101,  93  N.  Y.  Supp.  324,  affirmed  in  185 
N.  Y.  4G6,  78  N.  E.  167. 
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erected  for  workmen  was  not  a  place  in 
which  to  do  their  work,  but  an  appliance  oi 
instrumentality  by  means  of  which  the  work 
was  to  be  done,  and  the  logical  corollary  of 
that  conclusion  was  that,  when  the  master 
had  exercised  reasonable  care  in  the  selec- 
tion of  competent  fellow  workmen,  and 
suitable  materials  for  the  proper  construc- 
tion of  the  appliance,  he  was  not  liable  for 
injuries  sustained  by  one  workman  through 
the  fault  or  negligence  of  another.  Butler 
V.  Townsend,  126  N.  Y.  105,  26  N.  E.  1017; 
Kimmer  v.  Weber,  151  N.  Y.  417,  60  Am. 
St.  Rep.  630,  45  N.  E.  860.  By  the  statute 
of  1807,  the  legislature  established  a  dif- 
ferent rule  in  specified  instances  where  the 
employer  assumes,  or  is  charged  with,  the 
duty  of  furnishing  scaffolding  for  the  use  of 
his  employees.  The  statute  provides  that 
*'a  person  employing  or  directing  another 
to  perform  labor  of  any  kind  in  the  erection, 
repairing,  altering,  or  painting  of  a  house, 
building,  or  structure  shall  not  furnish  or 
erect,  or  cause  to  be  furnished  or  erected,  for 
the  performance  of  such  labor,  scaffolding, 
hoists,  stays,  ladders,  or  other  mechanical 
contrivances  which  are  unsafe,  unsuitable, 
or  improper,  and  which  are  not  so  construct- 
ed, placed,  and  operated  as  to  give  proper 
protection  to  the  life  and  limb  of  a  person 
so  employed  or  engaged.''  Section  18.  And 
the  following  section  adds  that  *'all  swing- 
ing and  stationary  scaffolding  shall  be  so 
constructed  as  to  bear  four  times  the  maxi- 
mum weight  required  to  be  dependent  there- 
from or  placed  thereon,  when  in  use.  .  .  ." 
Section  19.  In  considering  tiiis  statute  in 
the  case  of  Stewart  v.  Ferguson,  164  N.  Y. 
653,  566,  58  N.  E.  662,  this  court  held  that 
§  18  lays  upon  the  master  a  positive  prohi- 
bition, from  the  violation  of  which  neither 
his  own  ignoitince  nor  the  carelessness  of 
his  servants  will  shield  him.  In  that  case 
the  statute  as  it  now  stands  was  compared 
with  the  provisions  of  an  earlier  one  (Laws 
1885,  chap.  314,  §  1,  p.  539),  under  which 
the  master  was  charged  with  responsibility 
for  "knowingly  and  negligently"  furnishing 


defective  scaffolding,  etc.,  and  the  decision 
was  predicated  upon  the  obvious  purpose  of 
the  legislature  to  impose  upon  the  employer 
the  affirmative  and  imperative  duty  to  fur- 
nish to  his  employees  stagings  and  scaffold- 
ings for  certain  purposes  that  are  safe,  suit- 
able, and  proper,  regardless  of  the  employ- 
er's knowledge  or  negligence  in  the  matter. 
This  is  absolute  and  unequivocal.  When- 
ever a  scaffold  is  furnished  or  caused  to  be 
furnished  by  an  employer,  to  be  used  in 
erecting,  repairing,  altering,  or  painting  a 
house,  building,  or  structure,  it  must  be 
safe,  suitable,  and  proper,  or  the  employer 
is  liable. 

Thus  far  there  is  no  ditlSculty  in  ascer- 
taining the  legislative  purpose;  beyond  it 
there  is  doubt  and  uncertainty.  And  the 
trouble  arises  from  the  inherent  impossi- 
bility of  defining  in  unequivocal  phrase  the 
physical  objects  mentioned  in  the  statute. 
What  is  a  "scaftold?"  What  is  a  "struc- 
ture?" These  are  the  vexed  questions 
which  the  courts  are  constantly  being  called 
upon  to  answer  in  cases  involving  an  infi- 
nite variety  of  practical  conditions.  Ex- 
perience has  shown  that  they  are  questions 
which  cannot  be  solved  by  academic  dis- 
cussion, and  that  even  when  they  are  ap- 
plied to  concrete  facts  they  often  lead  ju- 
dicial minds  to  radically  divergent  con- 
clusions. In  the  case  at  bar  the  question  is 
whether  the  car  above  described  is  a  "struc- 
ture" within  the  meaning  of  the  law. 
Counsel  for  the  defendant,  in  a  very  lucid 
and  forceful  argument,  invokes  the  rule  of 
ejuadem  generis.  His  contention,  reduced 
to  its  shortest  statement,  is  that  the  gen- 
eral word  "structure"  must  be  limited  by 
and  comprehended  within  the  specific  terms 
"house"  and  "building,"  and  when  thus  con- 
strued it  necessarily  excludes  all  structures 
which  do  not  fall  within  the  generic  de- 
scription of  houses  and  buildings.  To  this 
argument  counsel  for  the  plaintiff  replies 
that  the  words  "house"  and  "building**  are 
in  themselves  so  general  and  comprehensive 
that  the  word  "structure"  cannot  possibly 


But  an  upright  boiler,  standing  on  its 
own  base,  having  no  roof  or  shelter,  and 
connected  with  the  main  building  only  by 
means  of  a  pipe  running  through  the  wall, 
and  connecting  with  another  boiler,  was 
held  in  Conley  v.  Lackawanna  Iron  & 
Steel  Co.  94  App.  Div.  140,  88  N.  Y.  Rupp. 
123,  affirmed  in  183  N.  Y.  551,  76  N.  E. 
1092,  to  be  a  mere  appliance,  and  not 
within  the  statute. 

In  Chaffee  v.  Union  Dry  Dock  Co.  supra, 
where  it  was  held  that  a  ship  in  the  course 
of  construction  in  a  dry  dock  was  a  struc* 
ture  within  the  meaning  of  the  labor  law, 
.the  court  said:  "The  injury  of  workmen 
falling  by  reason  of  defective  scaffolds  was 
the  thing  to  be  avoided.  It  was  an  entirely 
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immaterial  circumstance  before  this  general 
purpose  whether  the  scaffold  should  happen 
to  be  around  a  house,  a  barn,  a  vessel,  or  a 
flag  pole.  ...  It  was  against  that  in- 
jury that  the  legislature  sought  to  guard  by 
imposing  additional  responsibilities  upon 
the  employer  in  favor  of  the  employee." 

The  statute  applies  to  a  vessel  belonging 
to  a  foreign  corporation,  but  in  a  dry  dock 
in  this  state  for  repairs.  Gruner  v.  Texas 
Co.  133  App.  Div.  413,  117  N.  Y.  Sunp.  741. 

As  to  what  is  comprehended  by  the 
phrase  "machinery  of  every  description," 
in  statutes  imposing  duty  on  master  as  to 
placing  guards,  see  note  to  Wynkoop  v. 
Ludlow  Valve  MIg.  Co.  post,  36. 
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broaden  or  amplify  their  meaning,  and  need 
not  necessarily  be  associated  therewith; 
that  the  term  "structure"  was  used,  not  to 
make  more  definite  the  description  of 
"house"  and  "building,"  but  to  enlarge  to 
the  fullest  extent  the  list  of  artificial 
physical  objects  to  which  the  reason  of  the 
statute  can  be  applied.  The  question  is  not 
free  from  doubt,  but  we  incline  to  the  view 
that  the  rule  of  ejusdem  generis  does  not 
apply.  The  term  "house,"  as  used  in  com- 
mon speech,  embraces  every  form  of  struc- 
ture designed  for  human  habitation;  but  in 
a  legal  sense  it  is  even  more  comprehensive, 
as  is  shown  by  the  statutes  relating  to 
burglaiTy,  arson,  and  other  crimes  which  in- 
volve acts  committed  in  or  upon  buildings 
or  structures.  A  building  is  a  structure 
which,  of  course,  includes  every  form  of 
artificial  house,  but  also  many  structures 
ngt  included  in  that  more  restricted  term; 
and  so  the  word  "structure,"  in  its  broadest 
sense,  includes  any  production  or  piece  of 
work  artificially  built  up  or  composed  of 
parts  joined  together  in  some  definite  man- 
ner, and  its  extended  legal  signification  can 
easily  be  gathered  from  the  great  variety  of 
subjects  to  which  it  is  applied  in  creating 
and  penalizing  what  are  known  as  "statu- 
tory misdemeanors."  In  cases  like  this, 
lexicographers'  definitions  are  useful  as 
guideposts,  but  they  do  not  take  us  to  our 
destination.  The  statutory  meaning  of  a 
word  or  phrase  must  be  gathered  from  the 
purpose  for  which  the  law  containing  it 
was  enacted.  Under  the  common  law  it 
w^as  often  difficult  to  fix  the  legal  responsi- 
bility for  accidents  arising  from  defective 
scaffoldings  and  stagings.  In  many  cases 
where  the  master  should  have  been  held 
liable,  he  escaped  under  cover  of  the  fcllow- 
tfervant  doctrine;  and  in  many  more  he  was 
mulcted  in  damages  for  the  negligence  of 
others  in  details  which  he  could  not  con- 
trol. This  was  the  evil  sought  to  be  reme- 
died by  a  statute  designed  to  charge  the 
master  with  a  more  rigid  and  personal  re- 
sponsibility for  the  erection  of  scaffoldings 
and  stagings,  and  to  assure  the  servant,  who 
takes  no  part  in  their  construction,  of 
greater  safety  in  their  use.  A  scaffold  is 
no  more  dangerous  when  used  in  erecting, 
repairing,  altering,  or  painting  a  house  or 
building,  than  when  used  for  the  same 
purpose  upon  any  structure  where  the  same 
kind  of  a  scaffold  is  necessary.  The  dangers 
to  the  employee  are  the  same,  and  the  evils 
of  the  common-law  rule  sought  to  be  reme- 
died by  the  statute  are  alike  in  each  case. 
It  is  to  be  observed,  moreover,  that  the  word 
"structure"  is  not  joined  to  "building"  and 
"house"  by  the  adjective  "other,"  but  by 
a  simple  "or,"  so  that  the  language  is 
house,  building,  or  structure."  The  word 
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"or"  here  takes  the  place  of  a  comma,  and 
this  grammatical  construction  indicates 
that  the  word  "structure"  has  as  distinct 
and  separate  a  meaning  as  "building"  has 
from  "house."  This  broad  and  practical 
view  of  the  statute  was  taken  by  the  ap- 
pellate division  in  the  fourth  department  in 
Chaffee  v.  Union  Dry  Dock  Co.  68  App.  Div. 
678,  73  N.  Y.  Supp.  908,  where  it  was  held 
that  a  ship  was  a  structure;  by  the  second 
department  in  Flannigan  v.  Ryan,  89  App. 
Div.  624,  85  N.  Y.  Supp.  947,  where  one  of 
the  piers  of  the  Williamsburg  bridge  was 
regarded  as  within  the  same  category;  and 
in  Madden  v.  Hughes,  104  App.  Div.  101,  93 
N.  Y.  Supp.  324,  where  a  scow  100  feet  long, 
30  feet  wide,  and  14  feet  deep  was  thought 
to  fall  within  the  statute.  These  cases  dif- 
fer just  enough  in 'circumstance  to  indicate 
the  limitless  variety  of  objects  which  may 
be  described  as  structures,  and  the  com- 
paratively narrow  field  within  which  the 
statute  would  be  operative  if  it  were  con- 
fined to  buildings  and  houses.  The  more 
carefully  this  statute  is  studied,  the  more 
apparent  it  becomes  that  it  was  clearly 
designed  to  cover  many  structures  which 
are  not  ejusdem  ffeneria  with  houses  and 
buildings,  and  that  no  hard  and  fast  legal 
definitions  can  be  frame  J  of  the  many 
things  which  may  be  comprehended  by  its 
provisions.  Within  this  broad  construc- 
tion of  the  statute,  we  think  the  car  upon 
which  the  plaintiff  was  at  work  when  in- 
jured was  a  structure.  If  it  had  been  built 
of  the  same  shape  and  dimensions  upon 
wooden  posts  or  stone  piers  sunk  into  the 
ground,  and  had  been  intended  for  a  dwell- 
ing or  a  workshop,  it  would  clearly  have 
been  a  structure.  The  fact  that  it  happens 
to  have  been  a  thing  called  a  "railroad  car" 
when  in  use  does  not  exclude  it  from  the 
category  of  structures  when  it  is  tempo- 
rarily necessary  to  use  scaffolding  thereon 
in  the  process  of  erecting,  repairing,  alter- 
ing, or  painting. 

When  we  undertake  to  define  a  scaffold  or 
scaffolding,  we  meet  even  greater  difficulties. 
It  is  like  reasoning  in  a  circle  to  attempt 
to  define  "scaffolding"  and  "structures"  in 
their  relation  to  each  other.  On  the  one 
hand,  it  may  be  argued  that  anything  large 
enough  to  require  the  use  of  a  scaffold  in  the 
work  of  erection  or  repair  may  very  prop- 
erly be  dignified  by  the  title  of  "structure," 
and  the  process  need  only  be  reversed  to 
prove  that  a  staging  necessary  to  erect  or 
repair  a  "structure"  must  certainly  be  of 
such  dimensions  and  character  as  to  consti- 
tute a  scaffold.  Upon  this  branch  of  the 
case  we  can  add  practically  nothing  to  the 
foregoing  discussion.  The  same  reasoning 
applies.  The  reports  of  decisions  in  the  ap- 
pellate division  are  full  of  cases  in  which 


36 


NEW  YORK  COURT  OF  APPEALS. 


Nov. 


the  question  has  arisen  in  many  forms,  but 
they  are  of  no  use  as  authorities  except 
where  the  facts  are  identical  or  so  similar 
as  to  be  controlling.  The  following  cases 
disclose  the  wide  range  of  things  which  the 
appellate  division  have  held  to  be  scaffolds 
within  the  statute:  Madden  v.  Hughes, 
104  App.  Div.  301,  93  N.  Y.  Supp.  324, 
platform  consisting  of  planks  between 
divisions  of  hold  of  a  scow;  Chaffee  v. 
Union  Dry  Dock  Co.  supra,  timbers  laid 
across  hold  of  vessel  and  resting  on  chains; 
Swenson  v.  Wilson  &  B.  Mfg.  Co.  102  App. 
Div.  477,  92  N.  Y.  Supp.  849,  platform  used 
only  for  materials,  made  of  planks  laid 
across  girders  in  uncompleted  building; 
McLaughlin  ▼.  Eidlitz,  60  App.  Div.  518, 
64  N.  Y.  Supp.  193,  planks  laid  across 
barrels  which  were  placed  on  each  side  of 
a  cable;  Anderson  v.  Milliken  Bros.  123 
App.  Div.  614,  108  N.  Y.  Supp.  61,  un- 
fastened planks  placed  upon  braces  which 
formed  part  of  a  grain  bin  then  in  course  of 
construction;  Tracey  v.  Williams,  127  App. 
Div.  126,  111  N.  Y.  Supp.  114,  planks  laid 
on  horses  placed  one  above  the  other; 
Croce  V.  Buckley,  115  App.  Div.  354,  100  N. 
Y.  Supp.  898,  the  top  of  an  elevator  upon 
which  workmen  were  standing  under  direc- 
tions from  master.  We  cite  these  cases, 
not  for  the  purpose  of  indorsing  the  con- 
clusions reached  in  them,  but  to  illustrate 
the  variety  and  difficulty  of  the  subject. 

When  we  turn  to  the  lexicographers,  we 
find  nothing  much  more  definite.  We  all 
accept  the  definition  that  a  "scaffold"  is  "a 
temporary  structure  of  timber,  boards,  etc., 
for  various  purposes,  as  for  supporting 
workmen  and  materials  in  building."  Web- 
ster's International  Diet.  But  when  that  is 
admitted  we  may  still  differ  as  to  the  height 
and  other  dimensions  which  mark  the  dif- 
ference between  a  scaffold  and  a  platform  or 
staging.  In  Schapp  v.  Bloomer,  181  N.  Y. 
125,  128,  73  N.  E.  563,  664,  this  court  held 
that  a  staging  from  4  to  6  feet  high,  used 
for  the  purpose  of  placing  shafting  and 
fixtures,  and  supported  by  large  rolls  of 
paper  and  brackets  nailed  to  posts  which  up- 
held the  roof,  was  not  a  scaffold  within  the 
meaning  of  the  statute.  That  case  clearly 
discloses  the  impossibility  of  fixing  an 
arbitrary  point  at  which  a  thing  ceases  to 
be  a  mere  platform  and  becomes  a  scaffold. 
There  Judge  Haight  said  of  the  statute  that 
"what  the  legislature  evidently  had  in  mind 
was  scaffolding  on  buildings  or  structures 
where  its  use  was  obviously  dangerous  to 
life  and  limb  of  an  employee  thereon  in  case 
of  a  fall."  (p.  128.)  That  is  true,  but  it 
is  just  as  impossible  to  exactly  fix  the 
point  at  which  a  thing  may  become  obvious- 
ly dangerous  to  life  and  limb  in  case  of  a 
fall  as  it  is  to  say  with  dogmatic  certainty 
30  L.R.A.(N.S.) 


that  a  thing  of  one  height,  length,  and 
breadth  is  a  structure,  while  a  thing  of  the 
same  character,  but  of  lesser  dimensions, 
does  not  fall  within  that  definition.  The 
inherent  difficulties  of  the  subject  are  such 
as  to  finally  compel  us  to  work  out  each 
case  upon  its  own  peculiar  facts,  in  the  light 
of  the  manifest  purpose  of  the  legislature 
to  secure  greater  protection  to  the  em- 
ployee, and  to  impose  upon  the  employer 
directly  a  personal  obligation  which,  under 
the  common  law,  he  had  the  right  to  dele- 
gate to  competent  employees.  Upon  the 
facts  disclosed  by  the  record,  we  think  the 
conclusion  that  the  car  upon  which  the 
plaintiff  was  employed  was  a  structure 
justifies  the  further  conclusion  that  the 
temporary  support  which  surrounded  it  waa 
a  scaffold. 

Having  reached  this  decision,  the  other 
facts  of  record  present  no  obstacle  to  plain- 
tiff's recovery,  for  the  evidence  was  such 
as  to  support  a  finding  that  the  scaffold 
was  furnished  by  the  defendant,  that  the 
plaintiff  took  no  part  in  its  erection,  and 
that  the  defects  in  the  plank  which  broke 
were  not  so  obvious  as  to  charge  the  plain- 
tiff with  responsibility  for  his  own  injuries. 
This  disposition  of  the  case  renders  it  un- 
necessary to  discuss  the  other  questions 
argued  orally  and  in  the  briefs. 

The  order  of  the  Appellate  Division 
should  therefore  be  affirmed,  and  judgment 
absolute  is  ordered  for  the  plaintiff  upon 
defendant's  stipulation,  with  costs  to  the 
plaintiff  in  all  courts. 

Gray,  Vann,  Willard  Bartlett,  Hts- 
cock,  and  Chase,  JJ.,  concur.  Cullen, 
Ch.  J.,  absents 
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Cases  have  not  been  included  in  which  it 
was  admitted  or  apparpr.l.fy  concoded  that 
the  particular  contrivance  or  appliance  was 
machinery  within  the  meaning  of  the  stat- 
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of  every  description,  does  not  apply  to  an 
elevated  track  running  near  galleries  in  a 
factory,  upon  which  run  traveling  cranes, 
so  as  to  render  the  master  liable  to  a  serv- 
ant injured  by  falling  onto  the  track,  in 
front  of  the  crane,  to  his  injury. 

(November  9,  1909.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  Third  Department,  affirming 
a  judgment  of  a  Trial  Term  for  Rensselaer 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries for  which  defendant  was  alleged  to 
be  responsible.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Murray  Downs,  with  Messrs. 
Rosendale  &  Hessberg,  for  appellant: 

Masters     are     required     only     to     guard 


against  such  dangers  as  it  would  occur  to  a 
reasonably  prudent  man  are  liable  to  hap- 
pen. 

Gleijs  Falls  Portland  Cement  Co.  v. 
Travelers'  Ins.  Co.  102  N.  Y.  403,  56  N.  E. 
897. 

Defendant  did  not  fail  in  its  duty  of 
care,  either  at  common  law  or  under  the 
employers'  liability  act. 

Bauer  v.  Empire  State  Dairy  Co.  191  N. 
Y.  647,  85  N.  E.  1106,  115  App.  Div.  71,  100 
N.  Y.  Supp.  603;  Nolan  t.  Metropolitan 
Street  R.  Co.  173  N.  Y.  604,  66  N.  E.  1112, 
65  App.  Div.  184,  72  N.  Y.  Supp.  501; 
Knisley  v.  Pratt,  148  N.  Y.  372,  32  L.R,A. 
367,  42  N.  E.  986;  Stevens  v.  Gair,  109  App. 
Div.  621,  96  N.  Y.  Supp.  303;  Buckley  v. 
Gutta  Percha  &  Rubber  Mlfg.  Co.  113  N.  Y. 
640,  21  N.  E.  717;  Welch  v.  New  York  C. 
&  H.  R.  R.  Co.  43  N.  Y.  S.  R.  958,  17  N.  Y. 


ute,  and  the  decision  turns  upon  other  ques- 
tions, as,  for  instance,  whether  the  servant 
assumed  the  risk  of  the  unguarded  machin- 
ery. 

This  note  is  confined  strictly  to  cases  in- 
volving statutes  which  impose  upon  the 
master  the  duty  of  placing  guards  for  the 
safety  of  his  servants;  and  cases  involving 
the  proper  construction  of  "similar  phrases 
in  statutes  not  involving  the  placing  of 
guards  have  been  excluded. 

A  somewhat  similar  question  arises  under 
statutes  making  the  master  liable  for  de- 
fects in  the  ways,  works,  and  machinery, 
but  the  word  "machinery"  in  such  a  stat- 
ute might  well  include  various  tools  and 
contrivances  which  would  not  be  embraced 
by  the  phrase  "machinery  of  every  descrip- 
tion," in  statutes  making  it  the  master's 
duty  to  place  guards.  As,  for  instance,  in 
Clements  v.  Alabama  G.  S.  R.  Co.  127  Ala. 
166,  28  So.  643,  the  court  passed  upon  the 
question  whether  or  not  a  crowbar  was 
machinery  within  the  meaning  of  tlie  stat- 
ute which  makes  employers  liable  for  in- 
juries caused  by  defects  in  the  condition  of 
their  ways,  works,  machinery,  or  plant;  of 
course,  it  would  be  utterly  absurd  to  argue 
that  a  crowbar  could  possibly  have  been 
intended  to  be  embraced  within  a  statute 
making  it  the  duty  of  the  master  to  guard 
"machinery  of  every  description."  Again, 
in  many  cases  of  this  kind  it  is  impossi- 
ble to  tell  whether  the  contrivance  or  ap- 
pliance in  question  would  be  considered  a 
part  of  the  machinery  or  a  part  of  the  ways 
or  works.  Thus,  in  Brouillette  v.  Connecti- 
cut River  R,  Co.  162  Mass.  198,  38  N.  E. 
507,  it  was  held  that  a  wire  used  to  connect 
the  joints  of  the  rails  of  an  electric  rail- 
road, to  facilitate  the  transmission  of  the 
electricity  through  the  rails,  was  a  part 
of  the  ways,  works,  or  machinery  of  the 
railroad,  within  the  meaning  of  the  statute ; 
but  the  court  does  not  point  out  whether  it 
was  considered  part  of  the  machinery  or 
part  of  tli*»  works  or  ways, 
80  LJLA.(N.S.) 


The  following  appliances  or  contrivances 
have  been  held  to  be  embraced  within  the 
phrase  "machinery  of  every  description,"  as 
used  in  statutes  imposing  upon  the  master 
the  duty  of  placing  guards: 

— a  drop  hammer  used  to  break  scrap 
iron  into  smaller  pieces,  the  purpose  of  the 
guard  being  to  prevent  pieces  of  the  iron 
from  flying.  Green  v.  American  Car  & 
Foundry  Co.  163  Ind.  135,  71  N.  E.  268; 
Inland  Steel  Co.  v.  Kachwinski,  80  C.  C.  A. 
571,  151  Fed.  219. 

— a  friction  wheel  and  "rattlers"  turned 
by  it.  Whitcley  Malleable  Castings  Co.  v. 
Wishon,  42  Ind.  App.  288,  85  N.  E.  832. 

• — a  revolving  fan  placed  in  an  incon- 
spicuous position,  although  it  was  not  usu- 
al to  guard  fans  of  that  description.  Jones 
V.  American  Caramel  Co.  225  Pa.  644,  74 
Atl.  613. 

— a  conveyor  in  a  cement  factory,  con- 
sisting of  a  long,  cylindrical,  rotating  rod, 
with  flanges  attached.  United  States  Ce- 
ment Co.  v.  Cooper  (Ind.  App.)  82  N.  E. 
981. 

— a  crane  used  to  hoist  molten  metal,  al- 
though portable,  and  capable  of  being  used 
outside  defendant's  shop.  Crawford  &  McC. 
Co.  V.  Gose  (Ind.  App.)  82  N.  E.  984. 

And  a  jointer  used  to  "edge"  boards, 
which  consisted  of  two  revolving  knives 
about  16  inches  wide,  and  projecting  slight- 
ly above  the  surface  of  an  iron  table,  was 
held  in  Godwin  v.  Newcombe,  1  Ont.  L.  Rep. 
525,  to  be  machinery  within  the  meaning 
of  the  Ontario  factories  act,  the  dangerous 
parts  of  which  are  thereby  required  to  be, 
so  far  as  practicable,  securely  guarded. 

And  a  commercial  ice  house  which  is 
extensively  equipped  with  machinery,  and 
in  which  numerous  operatives  are  employed, 
is  a  factory  within  the  meaning  of  the  New 
York  statute,  so  that  the  machinery  there- 
in must  be  guarded  as  required  by  that  stat- 
ute. Rabe  v.  Consolidated  Ice  Co.  51  C.  C. 
A.  535,  113  Fed.  905. 

But  an  emery  wheel  used  for  the  pur- 
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Supp.  342;  Riceman  v.  Havcmcyer,  84  N. 
Y.  647;  McQuigan  v.  Delaware,  L.  &  W.  R. 
Co.  122  N.  Y.  618,  26  N.  E.  13;  Clark  v. 
Barnes,  37  Hun,  389;  Koehler  v.  Syracuse 
Specialty  Mfg.  Co.  12  App.  Div.  60,  42  N.  Y. 
Supp.  182,  1105;  Sheehan  v.  Standard  Gas- 
light Co.  87  App.  Div.  174,  84  N.  Y.  Supp. 
34;  Dene  v.  Arnold  Print  Works,  181  Mass. 


560,  64  N.  E.  203 ;  Rooney  v.  Brogan  Constr. 
Co.  194  N.  Y.  32,  80  N.  E.  814. 
Mr.  J.  W.  Atkinson,  for  respondent: 
The  defendant  was  negligent  in  not  prop- 
erly guarding  the  track  or  rail  upon  which 
the  electric  crane  was  operated. 

Glens  Falls  Portland  Cement  Co.  v.  Travel- 
ers' Ins.  Co.  162  N.  Y.  403,  56  N.  E.  897; 


Sose  of  grinding  is  not  within  the  statute, 
rational  Drill  Co.  v.  Myers,  40  Ind.  App. 
322,  81  N.  E.  1103. 

— ^nor  a  machine  described  as  a  "liner," 
consisting  of  an  iron  frame  on  which  rest- 
ed a  heavy,  hollow,  revolving  roller,  filled 
with  steam,  and  heated  to  a  high  tem- 
perature, upon  the  top  of  which  and  revolv- 
ing thereon  was  another  and  smaller  solid 
iron  roller.  Jenkins  v.  LaFayette  Box 
Board  A  Paper  Co.  43  Ind.  App.  463,  87  N. 
E.  992.  ' 

— nor  the  rapidly  revolving  cylinders  of 
a  printing  press.  Bemis  Indianapolis  Bag 
Co.  V.  Krentler,  167  Ind.  653,  79  N.  E.  974. 

— ^nor  a  square  opening  in  a  floor,  below 
which  was  certain  machinery  consisting  of 
an  arrangement  of  rollers  and  knives  which 
revolved  at  a  high  rate  of  speed,  the  pur- 
pose and  use  of  which  was  to  mix  sawdust, 
damp  clay,  and  other  materials  to  the  prop- 
er proportions  and  consistency  for  molding 
into  shape  for  tiling  and  building  material. 
National  Fire  Proofing  Co.  v.  Roper,  38  Ind. 
App.  600,  77  N.  E.  370. 

The  statute  requires  to  be  guarded  only 
those  parts  of  machinery  which,  in  reason- 
able anticipation,  may  be  a  source  of  dan- 
ger to  the  operatives.  Byrnev.  Nve  &  W. 
Carpet  Co.  46  App.  Div.  479,  61  N.  Y.  Supp. 
741. 

So,  the  statute  is  not  intended  to  embrace 
shafting  or  set  screws  14  or  more  feet 
above  the  floor,  and  reached  only  by  a  lad- 
der. Glens  Falls  Portland  Cement  Co.  v. 
Travelers'  Ins.  Co.  162  N.  Y.  399,  66  N.  E. 
897;  Dillon  v.  National  Coal  Tar  Co.  181 
N.  Y.  215,  73  N.  E.  978. 

Nor  does  the  statute  apply  to  shafting 
8  feet  from  the  floor.  Scialo  v.  Steffens, 
106  App.  Div.  692,  94  N.  Y.  Supp.  305. 

In  Laporte  Carriage  Co.  v.  SuUender,  165 
Ind.  290,  75  N.  E.  277,  the  appliance  in 
question  was  an  emery  belt  used  as  a  pol- 
ishing machine,  and  in  holding  that  the 
complaint  did  not  show  a  cause  of  action, 
the  court  said:  "There  being  nothing  in 
the  statute  in  question  to  indicate  to  the 
contrary,  the  general  phrase,  namely,  'and 
machinery  of  every  description  tlierein,' 
must,  under  the  rule  stated,  be  construed 
as  meaning  and  including  machinery  or  ap- 
pliances belonging  to  or  of  the  class  or 
character  designated  as  'vats,  pans,  saws,' 
etc." 

But  in  Inland  Steel  Co.  v.  Kachwinski, 
supra,  it  was  held  that  the  SuUendor  Case 
was  decided  merely  upon  questions  of  plead- 
ing, and  that  the  emery  belt  in  question 
might  have  been  brought  within  the  stat- 
ute by  averring  and  proving  that  it  was  of 
30  L.R.A.(N.S.) 


the  same  kind  as  an  unguarded  vat,  pan, 
saw,  etc.,  with  respect  to  danger  of  opera- 
tion and  practicability  of  erecting  guards. 
The  language  used  in  the  Sullender  Case 
does  not  tend  to  support  this  view,  but  it 
is  supported  by  the  fact  that  Ihe  plaintiff 
was  given  leave,  upon  request,  to  file  an 
amended  complaint. 

A  difl'erent  view,  however,  was  taken  of 
the  Sullender  Case  in  Pien  v.  Miznerr,  41 
Ind.  App.  255,  83  N.  E.  784,  where  it  was 
held  that  the  statute  included  a  laundry 
mangle,  and  the  appellate  court  believing 
that  its  decision  was  contrary  to  the  rule 
of  the  Sullender  Case,  transferred  the  cause 
to  the  supreme  court  with  the  recommenda- 
tion that  the  Sullender  Case  be  overruled 
or  modified;  but  when  the  case  came  before 
the  supreme  court  in  170  Ind.  669,  84 
N.  E.  981,  this  question  was  not  discussed 
at  all,  but  the  lower  court  was  instructed 
to  sustain  a  demurrer  to  the  complaint  up- 
on the  ground  that  the  complaint  disclosed 
contributory  negligence  on  the  part  of  the 
plaintiff. 

The  failure  to  provide  a  chute  or  con- 
veyor to  carry  slabs  of  wood  and  other 
material  from  the  second  fioor  of  a  building, 
so  as  to  remove  the  danger  of  a  workman 
on  the  ground  floor  being  injured  by  the 
refuse  being  thrown  down,  was  held  not  to 
be  a  violation  of  the  statutory  duty  to 
safeguard  machinery,  in  Crum  v.  North 
Vernon  Pump  &  Lumber  Co.  34  Ind.  App. 
253,  72  N.  E.  193,  appeal  dismissed  in  163 
Ind.  596,  72  N.  E.  587. 

A  rather  unusual  view  of  a  similar  stat- 
ute was  taken  in  Sutton  v.  Des  Moines  Bak- 
ery Co.  135  Iowa,  390,  112  N.  W.  836,  where, 
in  holding  that  the  master  was  not  liable 
for  failing  to  place  a  safety  hood  on  a 
dough  mixer,  the  court  said:  "It  is  difficult 
to  see  how  this  statute  imposes  any  great- 
er duty  upon  the  defendant  than  that  which 
would  rest  upon  it  without  special  stat- 
ute. The  defendant  would  be  negligent  if 
it  failed  to  properly  guard  these  rollers 
for  the  purpose  of  preventing  injury  that 
would  otherwise  be  likely  to  result  to  an 
employee,  and  it  may  be  conceded  that,  on 
the  question  of  defendant's  negligence,  it 
would  have  been  proper  to  submit  to  tha 
jury  the  issue  as  to  whether  the  failure  to 
provide  a  safety  hood  was  negligence  under 
the  circumstances." 

Upon  the  question.  What  are  structures 
or  scaffolds  within  statutes  relating  to 
safety  of  scaffolds,  see  note  to  Caddy  v.  In- 
terborough  Rapid  Transit  Co.  ante,  30. 

W.  M.  G. 


1909. 


WYNKOOP  V.  LUDLOW  VALVE  MFG.  CO. 


39 


Johansen  v.  Eastmans  Co.  44  App.  Div.  270, 
60  N.  Y.  Supp.  708,  168  N.  Y,  648,  61  N.  E. 
1130;  Diamond  v.  Planet  Mills  Mfg.  Co. 
97  App.  Div.  43,  89  N.  Y.  Supp.  636;  John- 
son y.  Onondaga  Paper  Co.  112  App.  Div. 
667,  98  N.  Y.  Supp.  602. 

The  electric  crane  was  a  part  of  the 
"ways,  works,  and  machinery,"  within  the 
meaning  of  the  employers'  liability  act. 

Gunn  V.  New  York,  N.  H.  &  H.  R.  Co.  171 
Mass.  417,  50  N.  £.  1031. 

There  was  a  defect  in  the  condition  of  the 
ways,  works,  and  machinery  used  in  the 
business  of  the  defendant. 

Tate  V.  Latham  [1897]  1  Q.  B.  602; 
Wallace  v.  Cutler  Paper  Mills  Co.  19  Sc. 
Sess.  Cas.  4th  series,  916;  Morgan  v. 
Hutchins,  69  L.  J.  Q.  B.  N.  S.  197 ;  Godwin 
y.  Newcombe,  1  Ont.  L.  Rep.  626. 

Chase,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff's  fingers  on  his  left  hand 
were  cut  off  by  one  of  the  wheels  of  the 
truck  of  a  traveling  crane  in  the  defend- 
ant's factory.  In  the  defendant's  factory 
is  a  gallery  about  20  feet  above  the  ground 
floor,  which  extends  around  3  sides  there- 
of. There  is  a  space  between  the  side  gal- 
leries of  about  40  feet.  Along  the  inner 
side  of  each  side  gallery  there  are  timbers 
12  inches  square  extending  the  whole  length 
thereof,  which  are  situated  from  2^  to  3 
feet  above  the  floor  of  the  gallery.  On  the 
center  of  these  timbers  are  fastened  rails 
like  the  heavy  rails  used  for  steam  railroad 
tracks.  The  defendant  maintains  a  crane 
for  lifting  and  moving  heavy  weights  in  the 
lower  part  of  the  building,  which  is  car- 
ried upon  a  truck  extending  across  the 
space  between  the  galleries  and  the  wheels 
of  said  truck  run  upon  said  tracks.  The 
machinery  used  by  the  defendant's  em- 
ployees faces  the  outside  of  the  building. 
On  the  west  gallery  there  is  a  long  lathe 
near  the  center  of  the  building,  the  back 
of  which  is  about  3  feet  from  the  timbers  on 
whi6h  the  rails  are  fastened,  and  near  the 
end  of  such  lathe,  attached  to  a  post,  which 
is  also  west  of  the  timbers,  but  partly  east 
of  the  lathe,  is  a  drill  press  with  which  the 
plaintiff  was  about  to  work  on  the  morning 
of  the  accident.  In  the  space  surrounded 
by  the  lathe  on  the  west,  a  cupboard  on  the 
north,  the  drill  press  on  the  south,  and  said 
timbers  on  the  east,  being  a  space  about 
3x12  feet,  are  kept  certain  form  boxes  and 
other  things  used  in  connection  with  the 
work  conducted  on  said  gallery.  The  plain- 
tiff's work  that  morning  was  to  drill  certain 
brass  valves  with  said  drill  press,  and  it 
was  necessary  for  him  in  doing  so  to  have 
one  of  the  boxes  or  forms  in  which  to  hold 
such  valves  while  they  were  being  drilled, 
80  L.1LA.(N.S.) 


and  he  went  to  the  space  or  room  in  which 
the  boxes  were  stored,  and  looked  over 
about  100  of  them  in  an  effort  to  find  a 
form  to  fit  the  particular  valves  on  which 
he  was  to  work.  As  he  returned  through 
this  small  room,  assorting  the  boxes,  and 
continuing  his  effort  to  find  a  form,  he 
thought  he  saw  one  that  could  be  used  by 
him,  and,  as  he  reached  for  it,  he,  in  some 
way  which  does  not  appear,  slipped  or 
tripped,  and  as  he  did  so,  he  put  out  his 
hand  upon  the  top  of  the  rail  just  as  a 
wheel  of  the  crane  truck  was  passing,  and 
his  fingers  were  injured  as  stated. 

The  plaintiff  had  been  employed  in  a  ma- 
chine shop  for  many  years,  and  he  was  en- 
tirely familiar  with  the  situation  of  the 
track  and  the  use  of  the  truck.  The  only 
question  which  is  now  before  us  for  con- 
sideration is  as  to  the  alleged  negligence 
of  the  defendant,  under  all  the  circum- 
stances, in  not  guarding  the  rail.  It  is 
claimed  by  the  plaintiff  that  the  defendant 
failed  to  obey  the  labor  law  (Laws  1901, 
chap.  9,  §  81),  which  requires  that  "all 
vats,  pans,  saws,  planers,  cogs,  gearing, 
belting,  shafting,  set  screws,  and  machinery 
of  every  description,  shall  be  properly 
guarded."  There  is  no  testimony  in  the 
record  to  show  that  it  was  practical  to 
guard  the  rail,  or  that  such  a  rail  is  now 
or  ever  has  been  guarded  in  any  similar  or 
other  factory.  The  wheels  of  such  truck 
were  from  16  to  18  inches  in  diameter,  and 
the  structure  of  the  truck  extended  above 
the  wheels,  so  that  it  was  not  possible  to 
guard  the  track  by  a  covering  and  continue 
its  use.  It  is  not  suggested,  and  it  does  not 
appear,  how  the  track  could  'have  been 
guarded,  except,  perhaps,  by  the  construc- 
tion of  a  fence  or  partition  at  a  point  so  far 
inside  of  the  rail  that  it  would  not  interfere 
with  the  truck,  and  at  such  a  height  as  to 
prevent  a  person  intentionally  or  by  acci- 
dent falling  over  it  upon  the  track.  The 
danger  arising  from  unguarded  vats,  pans 
saws,  planers,  cogs,  gearing,  belting,  shaft- 
ing, and  set  screws  is  more  or  less  hidden, 
and  consequently,  when  unguarded,  they 
constitute  special  and  unnecessary  exposure 
to  injury.  The  intention  of  the  legislature 
in  directing  that  certain  things  should  be 
guarded  was  thereby  to  remove  all  unneces- 
sary danger  to  persons  employed  upon  or 
about  such  special  dangers.  Other  me- 
chanical appliances  constituting  similar 
hazards  were  doubtless  included  in  the 
words  "machinery  of  every  description." 
Where,  however,  danger  to  employees  does 
not  exist  or  is  not  reasonably  to  be  ex- 
pected, it  is  not  necessary,  under  the  act 
quoted,   for   employers  to  guard  even  the 
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enumerated  machines  or  appliances.  Dillon 
V.  National  Coal  Tar  Co.  181  N.  Y.  215,  73 
N.  E.  978;  Glens  Falls  Portland  Cement  Co. 
V.  Travelers'  Ins.  Co.  162  N.  Y.  399,  56  N. 
E.  897;  Scialo  v.  Steffens,  105  App.  Div.  592, 
94  N.  Y.  Supp.  305.  This  court,  in  Glens 
Falls  Portland  Cement  Co.  v.  Travelers' 
Ins.  Co.,  said:  *'We  think,  however,  that 
the  legislature  could  not  have  intended  that 
every  piece  of  machinery  in  a  large  build- 
ing should  be  covered  or  guarded.  This 
would  be  impracticable.  What  evidently 
was  intended  was  that  those  parts  of  the 
machinery  which  were  dangerous  to  the 
servants  whose  duty  required  them  to  work 
in  its  immediate  vicinity  should  be  properly 
guarded,  so  as  to  minimize,  as  far  as 
practicable,  the  dangers  attending  their 
labors.  Human  foresight  is  limited,  and 
masters  are  not  called  upon  to  guard* 
against  every  possible  danger.  They  are  re- 
quired only  to  guard  against  such  dangers 
as  would  occur  to  a  reasonably  prudent 
man  as  liable  to  happen."  Page  403  of  162 
N.  Y. 

There  is  no  inherent  danger  in  a  track 
upon  which  a  car  or  truck  is  run.  The 
danger  of  remaining  on  a  track  when  a  car 
of  any  kind  is  approaching  is  neither  hid- 
den nor  obscure.  In  this  case,  as  we  have 
seen,  the  track  was  elevated  higher  than  an 
ordinary  table,  and  the  defendant's  em- 
ployees were  not  required  to  work  upon  or 
about  it.  Any  contact  with  it  would  have 
to  have  been  intentional  and  voluntary,  or 
arise  from  some  intervening  accident.  There 
was  no  defect  in  the  floor  of  the  room  to 
precipitate  an  accident.  The  possibility  of 
a  person  falling  while  in  such  room,  and, 
in  falling,  of  putting  his  hand  in  front  of 
the  wheel  of  the  truck,  was  so  remote  that 
an  ordinarily  prudent  man  would  not 
guard  against  it.  The  track  has  been  main- 
tained in  the  same  way  for  several  years, 
and  no  previous  accident  had  occurred.  An 
experienced  man  would  not  have  anticipated 
such  an  accident.  Tlie  remote  possibility  of 
a  person  falling  in  front  of  approaching 
wheels  exists  in  every  case  where  vehicles 
of  any  kind  are  moved,  with  or  without 
trucks,  about  the  floor  of  a  factory  build- 
ing or  otherwise,  or  where  steam  or  other 
cars  are  propelled  upon  rails  along  unfenced 
passenger  platforms.  It  is  one  of  those 
necessary  and  obvious  dangers  not  common- 
ly guarded  against  by  fences  or  partitions, 
and  which  should  not  be  held  to  be  within 
a  general  statute  for  the  "protection  of  em- 
ployees operating  machinery."  If  the  legis- 
lature require  fences  to  be  erected  in  such 
cases,  it  should  so  state  in  a  more  specific 
enactment. 

The  judgment  should  be  reversed,  and  a 
30  L.R.A.(N.S.) 


new  trial  granted,  with  costs  to  abide  the 
event. 

Cnllen,  Ch.  J.,  and  Edward  T.  Bart- 
lett,  Hal^rht,  Vann,  Willard  Bartlett, 
and  HIscock,  JJ.,  concur. 


UNITED     STATES    CIRCUIT    COURT 
OF    APPEALS,    SECOND    CIRCUIT. 

KLOTS  THROWING  COMPANY,  Plflf.  in 

Err., 

MANUFACTURERS'  COMMERCIAL  COM- 

PANY. 

(103  C.  C.  A.  305,  179  Fed.  813.) 

Note  —  negotiability  —  terms  of  con- 
tract. 

A  note  which,  on  its  face,  is  subject  to 
the  terms  of  a  contract  between  maker  and 
payee,  is  not  negotiable. 

(June  14,  1910.) 

Note.  —  Reference  to  extHnsio  agree^ 
tnent  aa  affecting  negotiability  of  Mil 
or  note. 

This  note  is  confined  in  the  main  to  cases 
where  the  reference  is  to  an  extrinsic  agree- 
ment which  must  be  consulted  in  order  to 
ascertain  its  possible  effect  upon  the  obli- 
gation imported  by  the  bill  or  note.  It  is 
not  intended  to  cover  cases  where  the  bill 
or  note  itself  embodies  the  whole  agree- 
ment, e.  g.y  a  case  like  Siegel  y.  Chicago 
Trust  &  Sav.  Bank,  7  L.R.A.  537,  where  the 
note  recited  that  it  was  given  for  the  privi- 
lege of  advertising  in  street  cars,  under 
conditions  and  for  a  term  tliere  definitely 
stated,  the  whole  agreement  apparently  be- 
ing embodied  in  the  note  itself. 

The  effect  upon  the  question  of  negoti- 
ability of  a  reference  in  a  bill  or  note  to 
a  mortgage  or  other  instrument  by  which 
it  is  collaterally  secured  is  not  within  the 
scope  of  this  note.  As  to  the  negotiability 
of  a  note  secured  by  mortgage,  as  affected 
by  provisions  in  the  mortgage,  see  note  to 
Brooke  v.  Struthers,  35  L.R.A.  536. 

For  a  note  on  the  effect  of  a  reference 
to  account  or  fund  as  affecting  negotia- 
bility of  instrument,  see  Hays  v.  Lapeyre, 
35  L.R.A.  647,  and  a  supplemental  note 
thereto  on  the  same  point  in  8  L.R.A.(N.S.) 
231. 

On  the  question  of  reservation  of  title 
to  property  as  affecting  negotiability  of 
note  for  purchase  price,  see  note  to  Choate 
V.  Stevens,  43  L.R.A.  277. 

Where  reference  subjects  paper  to  terms  of 

agreement. 

It  may  be  stated  as  the  general  rule  that 
wherever  a  bill  of  exchange  or  promissory 
note  contains  a  reference  to  some  extrinsic 


1910.        KLOTS  THROWING  CO.  v.  MANUFACTURERS*  COMMERCIAL  CO. 


41 


1  TERROR  to  the  Circuit  Court  of  the  Unit- 
J  ed  States  for  the  Southern  District  of 
New  York  to  review  a  judgment  entered  on 
a  directed  verdict  for  plaintiff  in  an  action 
brought  to  recover  the  amount  alleged  to 
be  due  on  a  certain  note.    Reversed. 

Statement  by  Noyes,  Circuit  Judge: 
Writ  of  error  to  review  a  judgment 
entered  upon  a  verdict  directed  by  the  court 
in  favor  of  the  defendant  in  error,  who  was 
the  plaintiff  below.  In  the  following  state- 
ment and  opinion  the  parties  are  designated 
as  in  the  circuit  court. 

The  action  was  brought  to  recover  upon 
a  notef  of  which  the  following  is  a  copy: 


New  York,  January  15th,  1906. 
$3,166. 

Six  montlis  after  date  we  promise  to  pay 
to  the  order  of  Regenerated  Cold  Air  Com- 
pany, thirty-one  hundred  and  sixty-six 
00/100  dollars  at  487  Broadway,  New  York 
City,  with  interest  at  6  per  cent  per  annum. 
Value  received,  subject  to  terms  of  con- 
tract between  maker  and  payee  of  October 
25th,  1905. 

No.  Due  July  15th,  '06. 

Klots  Throwing  Company, 

H.  D.  Klots,  Prest. 

The  complaint  alleged  that  the  note  had 
been  indorsed  and  assigned  by  said  Regener- 
ated Cold  Air  Company    to    the    plaintiff, 


t  If  this  instrument  possesses  the  element 
of  negotiability,  it  is,  manifestlv,  a  nesfoti- 
able  note.  If  it  is  non-negotiable,  it  is  im- 
material, for  the  purposes  of  this  case, 
whether  it  should  be  described  as  a  non- 


negotiable  note  or  as  a  written  agreement 
for  the  payment  of  money.  Therefore,  with- 
out defining  terms,  and  for  convenience,  it 
is  designated  as  a  note, — negotiable  or  non- 
negotiable. 


contract  in  such  a  way  as  to  make  the 
bill  or  note  subject  to  the  terms  of  that 
contract,  as  distinguished  from  a  reference 
importing  merely  that  the  extrinsic  agree- 
ment was  the  origin  of  the  transaction,  or 
constitutes  the  consideration  of  the  bill  or 
note,  the  negotiability  of  the  paper  is  de- 
stroyed. 

National  Council,  K.  &  L.  S.  v.  Hibernian 
Bkg.  Asao.  137  111.  App.  175  (bill  of  ex- 
change  providing  "on  presentation  of  cer- 
tificate No.  32,004,  issued  by  Knights  and 
Ladies  of  Security,  to  James  Kane,  proper- 
ly released")  ;  Titlow  v.  Hubbard,  63  Ind. 
6  (promissory  note,  "subject  to  certain 
conditions  contained  in  a  written  agree- 
ment of  this  date  between  parties  hereto'*)  : 
Jenkins  v.  Caddo,  7  La.  Ann.  559  (bill 
of  exchange  stipulating  for  payment  ac- 
cording to  a  donation  made  by  a  certain 
company  to  the  parish,  "the  same  to  be  in 
accordance  with  a  resolution  of  the  police 
jury,  passed  October  6,  1840*')  ;  Goodenow 
V.  Curtis,  33  Mich.  509  (promissorv  note 
to  pay  "according  to  a  certain  indenture 
of  mortgage")  ;  Grimison  v.  Russell,  14 
Neb.  621,  45  Am.  Rep.  126,  16  N.  W.  819 
(a  condition  on  the  back  of  a  promissory 
note  to  the  effect  that  it  should  not  be 
payable  in  the  event  that  a  certain  other 
note  was  paid) ;  Dakin  v.  Graves,  48  N.  H. 
45  (promissory  note  payable  when  certain 
other  notes  are  paid)  ;  Cook  v.  Satterlee, 
C  Cow.  108,  16  Am.  Dec.  432  (stipulation 
in  bill  of  exchange  to  take  up  drawer's 
note  for  a  certain  amount)  ;  Rieck  v.  Dai- 
gle,  17  N.  D.  .365.  117  N.  W.  346  (promis- 
sory note  "subjeot  to  conditions  of  hotel 
purchase  contract  of  even  date  herew'th") ; 
Reynolds  v.  Richards,  14  Pa.  205  (promis- 
sory note  given  "for  consideration  of  the 
carpenter  work  in  our  article  of  agree- 
ment, for  in-lot  No.  126,  November  3d, 
1841"). 

In  entire  accord  with  this  rule  is  Ktx)TS 
Throwing  Co.  v.  Manufacturers'  Com- 
IfEBClAi.  Co.,  wherein  a  promissory  note 
30  L.R.A.(N.S.) 


contained  a  stipulation  that  it  was  "sub- 
ject to  terms  of  contract  between  maker 
and  payee  of  October  25th,  1906,"  and  the 
following  additional  cases  which  are  suf- 
ficiently set  out  in  that  case: 

McComas  v.  Haas,  107  Ind.  512,  8  N.  E. 
579;  Gushing  v.  Field,  70  Me.  50,  35  Am. 
Rep.  293;  Dilley  v.  Van  Wie,  6  Wis.  209 
("subject  to  the  provisions  contained  in 
an  agreement  this  day  made  between  said 
Carter  and  myself"). 

So,  in  American  Exch.  Bank  v.  Blanch- 
ard,  7  Allen,  333,  Bigelow,  Ch.  J.,  in  pass- 
ing upon  the  question  of  the  negotiability 
of  a  promissory  note  containing  a  provi- 
sion that  it  was  payable  "subject  to  the 
policy,"  gave  the  reason  for  the  rule:  "It 
was  clearly  intended  to  be  made  subject  to 
a  policy  of  insurance  then  existing  between 
the  parties.  This  is  the  result,  not  of  mere 
conjecture,  but  is  a  reasonable  inference 
from  the  facts  which  are  apparent  on  the 
face  of  the  contrnct.  Thus  interpreted,  it 
is  too  plain  for  discussion  that  the  prom- 
ise is  in  its  nature  contingent,  and  depend- 
ent for  its  fulfilment  on  other  stipulations 
than  those  which  are  inserted  in  the  body 
of  the  contract.  To  determine  whether,  at 
its  maturity,  anv  money  would  become  due 
upon  it,  it  would  be  necpssarv  to  have  re- 
course to  the  policy  therein  referred  to,  and 
to  ascertain  whether  any  loss  had  occurred 
which  would  constitute  a  valid  claim 
against  the  company  in  favor  of  the  promis- 
ors, and  operate  as  payment  or  set-off  in 
whole  or  in  part  for  tlie  amount  which  the 
defendants  had  agreed  bv  their  promise  to 
pay  to  the  company.  The  legal  effect  of 
the  stipulation  was  to  incorporate  the  poli- 
cy into  the  contract  for  the  payment  of  the 
money,  and  to  make  the  latter  dependent 
on  the  contingency  that  no  claim  would 
arise  on  the  policy  against  the  company 
before  the  expiration  of  the  time  when  the 
promise  would  mature.  Such  a  contract 
clearly  comes  within  tlie  principle  on  which 
it  is  held  that  promises  which  are  not  ab- 
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which  was  the  lawful  owner  and  holder 
thereof.  The  answer  alleged,  among  other 
things,  that  said  Regenerated  Cold  Air  Com- 
pany had  failed  to  perform  its  part  of  the 
agreement  referred  to  in  the  note,  and  set 
up  by  way  of  counterclaim  a  demand  for 
damages  for  such  nonperformance.  Upon 
the  trial  the  court  ruled  that  the  note  was 
a  negotiable  instrument,  basing  its  decision 
upon  the  opinion  of  this  court  reported  in 
170  Fed.  311,  95  C.  C.  A.  203,  reversing  a 
judgment  in  the  case  sustaining  a  demurrer 
to  the  complaint.  Consequently  the  court 
further  ruled  that  the  defendant  was  not 
entitled  to  establish  defenses  available  as 
against  the  payee  of  the  note,  and  directed 
a  verdict  for  the  full  amount  thereof. 

Argued  before  Lacomb,  Coxe,  and  Noyes, 
Circuit  Judges. 

Messrs.  John  L.  Wilkle  and  Chester  A. 
Jayne,  with  Messrs.  Gould  &  Wilkle,  for 
plaintiff  in  error. 


Messrs.  Robert  IJoiiis  Hoguct  and  Wil- 
liam li.  Raiisoni,  with  Messrs.  Ivins,  Ma- 
son, Wolff,  &  Hognct,  for  defendant  in 
error. 

Noyes,  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 

The  trial  judge  misapprehended  our 
former  opinion  in  this  case.  We  did  not 
hold  that  the  note  in  question  was  a  negotia- 
ble note.  We  merely  held  that  whether  it 
was  negotiable  or  not,  its  indorsement  and 
assignment  gave  the  plaintiff  the  right  to 
recover  thereon.  If  the  note  were  negotia- 
ble, the  plaintiff  would  recover  as  indorsee; 
if  non-negotiable,  as  assignee.  It  was  un- 
necessary to  determine  the  question  of  ne- 
gotiability. The  case  as  now  presented 
turns  upon  this  question  of  negotiability. 
If  the  note  was  negotiable,  the  trial  court 
properly  directed  a  verdict  for  the  indorsee, 
for  the  defendant  was  not  entitled  to  estab- 
lish against  it  the  defenses  offered.     If,  on 


solute  as  to  amount  or  event  cannot  be 
deemed  negotiable.  The  necessity  of  cer- 
tainty and  precision  in  mercantile  affairs, 
and  the  inconveniences  which  would  result 
if  paper  securities  were  encumbered  with  con- 
ditions and  contingencies,  have  led  to  the 
establishment  of  an  inflexible  rule  that  a 

{promise,   to  be   negotiable,   must  be   abso- 
ute." 

In  Kingston  v.  Long,  4  Dougl.  K.  B.  9, 
wherein  it  appeared  that  an  order  was  giv- 
en to  pay  money,  "provided  the  terms  men- 
tioned to  them  in  letters  of  that  date  were 
complied  with,"  it  was  held  that  it  was  not 
a  negotiable  bill  of  exchange,  since  it  was 
made  payable  only  upon  a  contingency.  To 
the  contention  raised  that,  "as  the  drawer 
had  given  all  the  appearance  of  a  negotiable 
bill  to  the  instrument,  it  ought  to  be  pre- 
sumed that  the  condition  was  such  as  would 
not  prevent  its  negotiability,"  Buller,  Jus- 
tice, said  in  answer:  "It  is  not  true  that 
the  drawer  has  given  this  instrument  all  the 
appearance  of  a  bill  of  exchange;  for  it  ap- 
pears on  the  face  of  it  that  it  is  not  to  be 
payable  at  all  events,  but  only  upon  a  con- 
tingency." 

In  First  Nat.  Bank  v.  Badham,  86  S.  C. 
170,  68  S.  E.  536,  certain  notes  were  held 
non-negotiable  on  account  of  the  following 
reference  contained  therein:  "For  value  re- 
ceived in  one  machinery,  as  per  contract 
November  23, 1899."  The  court  said:  "This 
provision  is  notice  to  the  commercial  world 
of  a  contract  made  November  23,  1899,  in 
connection  with  the  purchase  of  the  machin- 
ery for  which  these  notes  were  given;  the 
terms  of  the  contract  do  not  appear  on  the 
face  of  the  notes,  but  it  is  sufficiently  re- 
ferred to  and  stated  to  inform  those  who 
deal  with  these  notes  they  must  take  the 
contract  into  consideration  in  so  doing." 

In  Chicago  Trust  &  Sav.  Bank  v.  Chicasfo 
Title  &  T.  Co.  190  111.  404,  83  Am.  St 
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Rep.  138,  60  N.  £.  586,  a  promissory  note 
payable  in  a  certain  time  after  the  com- 
pletion of  certain  work  "according  to  the 
requirements  of  a  certain  agreement  of 
even  date  herewith"  was  held  not  to  be 
negotiable. 

In  Hays  v.  Gwin,  19  Ind.  19,  a  note  con- 
tained the  following  provision:  "Provided, 
however,  that  prior  to  the  time  when  this 
note  becomes  due,  said  Ash  [payee]  shall 
pay  and  have  satisfaction  entered  of  record 
of  a  certain  mortgage  given  by  him  to 
.  .  .  ,  for  $250,  dated  August  26,  1851, 
which  mortgage  is  on  the  lands  for  which 
this  note  is  given."  In  a  suit  upon  this 
note  by  an  indorsee,  it  was  held  that  it 
was  not  negotiable. 

In  Kingsbury  v.  Wall,  68  111.  311,  the 
bill  of  exchange  declared  on  was  only  pay- 
able in  the  event  of  the  happening  of  a 
certain  contingency,  viz,:  that  the  party  to 
whom  property  to  a  certain  amount  was  to 
be  delivered  should  have  in  his  hands,  ready 
to  be  delivered,  a  deed  from  certain  parties 
for  specific  property  described  therein.  The 
court  said:  "The  single  question  presented 
by  this  record  is  whether  the  instrument 
upon  which  the  action  is  founded  is  assign- 
able, so  as  to  enable  the  assignee  to  main- 
tain the  suit  in  his  own  name.  We  think 
it  is  not.  .  .  .  It  is  indispensable  that 
all  bills  of  exchange  or  promissory  notes,  to 
be  assignable  under  our  statute  or  at  com- 
mon law,  must  be  certainly  payable,  and 
not  dependent  on  any  contingency  either  as 
to  the  event  or  the  fund  out  of  which  pay- 
ment is  to  be  made,  or  the  parties  by  or 
to  whom  payment  is  to  be  made." 

An  ordinary  promissory  note  with  an 
added  stipulation  that  "this  note  is  given 
for  part  payment  of  rent  of  certain  pasture 
fields,  and  is  not  to  be  paid  unless  I  have 
the  use  of  said  premise,  in  accordance  with 
a    certain    lease    and    agreement,"    is   not 
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the  other  hand,  the  note  was  non-negotiable, 
the  action  of  the  court  was  manifestly 
erroneous. 

In  examining  the  question  of  negotia- 
bility, it  is  important  to  recognize  at  the 
outset  the  distinction  between  it  and  any 
question  of  pleading.  The  plaintiff, 
throughout  its  brief,  insists  that  because  a 
note  contains  no  conditions  precedent,  per- 
formance of  which  must  be  alleged  in  suing 
upon  it,  it  is  a  negotiable  instrument.  But 
this  conclusion  does  not  follow.  The  con- 
clusion which  does  follow  is  that  the  plain- 
tiff, upon  proving  the  note,  is  entitled  to 
recover  the  full  amount  thereof  in  the 
absence  of  defenses  established  by  the  de- 
fendant. Thus,  in  our  former  opinion,  we 
said  that  performance  of  the  contract  re- 
ferred to  in  the  note  was  not  made  a  con- 
dition precedent  to  the  payment  thereof; 
that,  as  a  consequence,  it  was  unnecessary 
to  plead  such  performance,  and  that  non- 
performance could  be  set  up,  if  at  all,  only 


by  way  of  defense.  But,  as  already  pointed 
out,  we  did  not  hold  that,  on  account  of  the 
absence  of  conditions  precedent,  the  note 
was  a  negotiable  instrument. 

It  is  elementary  that  a  promise  to  pay 
must  be  absolute  and  unconditional  to  make 
the  instrument  containing  it  a  negotiable 
note.  If  payment  be  dependent  upon  a  con- 
dition or  contingency,  the  instrument  is  not 
negotiable.  In  many  cases  the  contingency 
is  expressed  in  the  form  of  a  condition 
precedent.  But  we  do  not  think  it  neces- 
sary that  it  should  be  so  expressed.  In 
our  opinion,  when  a  note  contains  special 
stipulations,  and  its  payment  is  subject  to 
contingencies,  it  fails  to  possess  the  char- 
acter of  a  negotiable  instrument,  and  is 
subject  in  the  hands  of  an  assignee  to  any 
defense  which  would  be  available  if  it  were 
still  held  by  the  original  payee.  See  Mc- 
Clelland V.  Norfolk  Southern  R.  Co.  110 
N.  Y.  469,  1  L.R.A.  299,  6  Am.  St.  Rep.  397, 
18  N.  E.  237.     And,  as  bearing  especially 


negotiable.  Jennings  v.  First  Nat.  Bank, 
13  Colo.  417,  16  Am.  St.  Rep.  210,  22  Pac. 
777. 

In  Baird  v.  Underwood,  74  111.  176,  where 
a  note  provided  for  the  payment  of  a  cer- 
tain sura  "on  condition  said  amount  is  not 
provided  for  as  agreed  by  J.  Updike,**  it 
was  held  not  to  be  negotiable. 

In  Haskell  v.  Lambert,  16  Gray,  592,  it 
was  held  that  a  promissory  note  contain- 
ing a  stipulation  that  it  was  to  be  held 
as  collateral  security  for  certain  specified 
debts  for  which  different  persons  were  liable 
was  not  negotiable,  since,  upon  the  payment 
of  the  debts  by  the  principal  debtors,  the 
note  would  not  be  payable. 

To  the  same  effect,  see  Robins  v.  May,  11 
Ad.  A.  El.  213;  American  Nat.  Bank  v. 
Sprague,  14  R.  I.  410;  Hall  v.  Merrick,  40 
U.  C.  Q.  B.  566;  Sutherland  v.  Patterson, 
4  Ont.  Rep.  565. 

As  indicated  at  the  beginning  of  the  note, 
the  question  whether  a  reference  in  a  bill 
or  note  to  collateral  agreements  or  in- 
struments by  which  it  is  itself  secured 
affects  the  negotiability  of  the  note,  is  not 
within  the  scope  of  this  note. 

In  Oatman  v.  Taylor,  29  N.  Y.  649,  where- 
in several  notes  were  given  "for  interest  on 
a  loan  .  .  .  according  to  the  conditions 
of  a  certain  writing,**  and  others  were  "for 
value  received,  .  .  .  according  to  the 
conditions  of  a  certain  agreement  in  writ- 
ing" the  effect  of  the  stipulations  upon  the 
negotiability  of  the  paper  was  not  decided, 
Johnson,  J.,  merely  saying:  "If  it  were  nec- 
essary to  determine  the  question  whether 
these  several  instruments,  with  the  exception 
of  the  first  [which  contained  no  qualifying 
words],  were  negotiable,  so  as  to  protect 
the  holder  taking  them  before  maturity 
from  the  provisions  of  the  contract,  without 
any  other  notice  than  what  appears  upon 
their  face,  I  should  incline  most  decidedly 
to  the  opinion  that  they  were  not,  but  would 
30  LJLA.(N.8.) 


be  affected  and  controlled  by  the  contract, 
in  the  hands  of  any  holder.  ...  I 
have  not  thought  it  necessary,  however,  that 
this  question  should  be  passed  upon  here." 

Anything  put  upon  any  portion  of  the 
face  or  back  of  a  promissory  note  by  the 
maker,  before  delivery,  is  a  part  of  the 
contract.  Hence  it  was  held  in  Costello  v. 
Crowell,  127  Mass.  293,  34  Am.  Rep.  367, 
that  the  words,  "Given  .  .  .  with  agree- 
ment,*' written  on  the  margin  of  a  promis- 
sory note,  destroyed  its  negotiability. 

And  in  Parker  v.  American  Exch.  Bank 
(Tex.  Civ.  App.)  27  S.  W.  1071,  certain 
promissory  notes,  each  indorsed  on  back, 
"This  note  is  given  in  accordance  with  and 
subject  to  the  terms  of  a  contract  made 
February  10,  1891,**  were  held  to  be  non- 
negotiable. 

In  Van  Zandt  v.  Hopkins,  151  111.  248, 
37  N.  E.  845,  affirming  40  111.  App.  635, 
the  words  "Ctf.  of  stock  No.  113  for  50 
shares  of  stock  ...  to  be  surrendered 
on  payment  of  this  note,"  were  written 
after  the  signature  of  the  makers,  and  the 
court  held  that  the  negotiability  of  the 
paper  was  impaired  because  the  payment 
of  the  note  was  subject  to  a  contingency. 

Where  reference  to  consideration  or  origin 

of  transaction. 

As  has  been  stated,  the  reference  in  a 
bill  or  note  to  some  extrinsic  agreement,  in 
order  to  destroy  its  negotiability,  must  be 
such  as  indicates  that  the  paper  is  to  be 
burdened  with  the  conditions  of  that  agree- 
ment. Where,  therefore,  the  reference  is  sim- 
ply a  recital  of  the  consideration  for  which 
the  paper  was  given,  or  is  merely  a  refer- 
ence to  the  origin  of  the  transaction,  its 
negotiability  is  not  affected  thereby. 

Ryland  v.  Brown,  2  Head,  270  (the  notes 
recited  the  consideration  as  follows:  "The 
same    being  in    part   for    an    85-acre   and 
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upon  the  facts  in  this  case,  we  think  that 
whenever  the  payment  of  a  note  is  express- 
ly made  subject  to  the  equities  growing  out 
of  J  and  defenses  based  upon,  an  existing  or 
contemporaneous  agreement,  a  person  tak- 
ing such  note  holds  it  subject  to  such 
equities  and  defenses. 

The  distinction  between  conditions  prece- 
dent, performance  of  which  must  be  al- 
leged  in  bringing  the  action,  and  con- 
tingencies and  equities  which  must  be  set 
up  by  way  of  defense,  and  which  yet  serve  to 
qualify  the  obligation  to  pay  the  note,  and 
deprive  it  of  negotiability,  may  be  shown 


by  illustration.  Thus,  let  us  suppose  that 
the  note  in  suit  contained  tlie  following 
stipulation;  "This  note  in  the  hands  of 
all  holders  is  subject  to  all  defenses  which 
would  be  available  to  the  maker,  based  upon 
the  contract  between  the  maker  and  the 
payee  of  October,  1905,  in  the  same  manner 
and  to  the  same  extent  as  if  it  were  held 
by  the  payee." 

Such  a  provision  would  not  constitute  a 
condition  precedent.  It  would  not  be  neces- 
sary to  plead  performance  of  the  contract 
in  a  suit  upon  the  note.  And  yet  it  could 
hardly  be   claimed   that  an   assignment   of 


100-acre  tract  of  land,  this  day  bought  of 
him") ;  Doherty  v.  Perry,  38  Ind.  15  (prom- 
issory note  given  for  certain  patent  right)  ; 
Hubert  v.  Grady,  59  Tex.  602  (promissory 
note  "for  part  of  the  purchase  money  in  a 
tract  of  land  purchased"  of  certain  par- 
ties);  Smilie  v.  Stevens,  39  Vt.  315  (pro- 
vision in  instrument  for  return  of  the  mak- 
er's guaranty  of  the  payee's  note  to  an- 
other) ;  Treat  v.  Cooper,  22  Me.  203  ("con- 
tents of  this  note"  to  be  paid  on  mortgage 
of  third  party  to  payee)  ;  Wood  v.  Shaw, 
3  Lower  Can.  Jur.  169  (notes  given  for  in- 
surance premiums  on  certain  vessels,  con- 
taining such  recital);  Elliott  v.  Smither- 
man,  19  N.  C.  (2  Dev.  &  B.  L. )  338  ( prom- 
issory note  reciting  the  purchase  of  another 
note). 

In  First  Nat.  Bank  v.  Michael,  96  N.  C. 
63,  1  S.  E.  856,  wherein  it  appeared  in  a 
pron-'ssory  note  that  it  was  given  as  the 
balance  of  the  purchase  money  for  certain 
land  "sold  this  day  by  .  .  .to  me,  and 
for  which  I  hold  a  bond  for  title,"  Mr. 
Justice  Merrimon  said:  "The  defendant  con- 
tends that  the  reference  in  the  body  of  the 
bond  to  the  consideration  for  which  it 
was  given  rendered  it  non-negotiable.  We 
do  not  think  so.  This  inference  does  not 
imply  a  condition  or  limitation,  affecting 
the  promise  to  pay  the  sum  of  money  speci- 
fied; it  simply  recites  the  particular  con- 
sideration, and  is  intended  to  mark  the 
bond  as  of  a  particular  transaction  between 
the  original  parties  to  it,  for  their  conven- 
ience. This  view  is  strengthened  by  the  fact 
that  the  bond  is  expressly  in  terms  made 
payable  to  'order,'  thus  indicating  the  pur- 

?08e  of  the  parties  to  make  it  negotiable, 
he  mere  fact  that  the  particular  considera- 
tion of  the  note  is  mentioned  in  it,  and 
that  it  possibly  might  involve  or  give  rise 
to  equities  between  the  parties  to  it,  cannot 
prevent  its  negotiability  by  indorsement. 
To  have  this  effect,  it  must  appear  from 
the  reference  to  it  in  the  note,  that  it 
qualifies  the  promise  to  pay  the  sum  of 
money  specified,  and  renders  it  conditional, 
or  the  amount  to  be  paid  uncertain.  A 
different  rule  would  much  embarrass  busi- 
ness transactions  involving  negotiable  notes 
and  bonds,  and  tend  to  impair  the  freedom 
and  confidence  that  ought  to  prevail  and  be 
upheld  in  the  course  of  general  business  and 
trade." 
^30  L.R.A.(N.S.) 


Where  the  note  contained  a  reference 
that  it  was  "for  a  part  of  the  third  pay- 
ment on  the  Garee  plantation  purchased  of 
said  Gregg,  as  per  agreement  of  the  14th 
February,  1874,"  the  court  held  that  its 
negotiability  was  not  affected.  Bank  of 
Sherman  v.  Apperson,  4  Fed.  25. 

In  Stevens  v.  Blunt,  7  Mass.  240,  it  waB 
held  that  a  promissory  note  payable  on  a 
certain  named  date,  or  when  "he  [payee] 
completes  the  building  according  to  con- 
tract," was  negotiable. 

See  to  the  same  effect,  Goodloe  v.  Taylor, 
10  N.  C.  (3  Hawks)  458;  Garner  ▼.  Hall, 
114  Ala.  166,  21   So.  835. 

In  Clanin  v.  Esterly  Harvesting  Mach. 
Co.  118  Ind.  372,  3  L.R.A.  863,  21  N.  E.  35, 
a  recital  that  "this  note  is  given  to  secure 
the  payment  of  the  Universalist  church 
debt"  was  held  not  to  render  the  obligation 
collateral  or  conditional,  since  it  merely 
related  to  the  consideration  upon  which  the 
note  was  given. 

In  Phelps  &  B.  Windmill  Co.  v.  Honey- 
well, 7  Kan.  App.  645,  63  Pac.  488,  the 
note  recited  that  it  was  given  for  the 
erection  of  certain  improvements  upon  real 
property,  "pursuant  to  previous  written 
order  in  that  behalf;  and  the  execution, 
delivery,  and  acceptance  of  this  note  shall 
not  in  any  way  or  manner  be  deemed  a 
waiver  of  any  lien  [the  payee]  may  have 
therefor  upon  said  real  property  in  said 
written  order  described."  Apparently  the 
court  assumed  that  the  reference  to  the 
written  order  in  the  note  was  merely  a 
recital  of  the  origin  of  the  transaction,  and 
therefore  in  nowise  affected  the  negotiability 
of  the  instrument,  for  it  said  nothing  about 
the  effect  of  this  particular  stipulation. 

And  no  question  was  raised  as  to  I'le  ne- 
pfotiability  of  the  note  in  Jewett  v.  Lyon,  3 
G.  Greene,  577,  where  it  contained  a  recital 
that  it  was  in  part  payment  for  land  which 
was  deeded  to  the  grantor  by  a  certain 
party. 

Nor  was  any  raised  in  Bringham  v. 
Leighty,  61  Ind.  524,  where  the  provision  in 
a  promissory  note  was  "given  for  purchase 
money  on  real  estate;  if  title  defective,  note 
void." 

In  Taylor  v.  Curry,  109  Mass.  36,  12  Am. 
Rep.  661,  it  was  held  that  a  promissory  note 
given  to  an  insurance  company  is  not  ren- 
dered unnegotiable  by  bearing  on  its  face 
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the  note  would  shut  out  the  defenses  which 
the  parties  had  stipulated  should  exist  in 
the  case  of  an  assignment.  Any  such  claim, 
if  sustained,  would  deprive  the  parties  of 
their  right  to  make  lawful  contracts.  The 
obligation  to  pay  in  such  a  case  as  this 
would  be  qualified  and  conditional,  but 
would  not  depend  upon  the  fulfilment  of  any 
condition  precedent. 

The  real  inquiry  in  the  present  case  is 
whether  the  promise  in  the  note  should  be 
treated  as  the  substantial  equivalent  of  the 
supposititious  promise  we  have  examined. 
Manifestly,    if    the    provision    "subject    to 


terms  of  contract  between  maker  and  payee" 
constitutes  merely  a  reference  to  the  agree- 
ment or  a  statement  of  the  consideration  for 
the  note;  it  does  not  impair  the  negotia- 
bility of  the  latter.  So,  if  it  merely  consti- 
tutes notice  of  the  existence  of  the  contract, 
and  not  of  the  breach  thereof,  it  would  not 
affect  negotiability.  But  the  evident  pur- 
pose of  the  parties  to  this  note  was  to  go 
further,  and  make  it  subject  to  and  to  im- 
press upon  it  the  defenses  to  which  the 
maker  would  be  entitled  under  the  contract. 
The  assignee  took  it  in  that  condition.  To 
deprive  the  maker  of  those  defenses,  upon 


the  words,  "on  policy  No.  33,386."  The 
court  said:  "Such  a  reference  may  be  for 
mere  convenience,  or  for  any  other  reason, 
but  it  cannot  be  interpreted  as  a  modifi- 
cation of  the  promise." 

To  the  same  effect,  see  Union  Ins.  Co.  v. 
Greenleaf,  64  Me.  123;  Barker  v.  Valen- 
tine, 10  Gray,  341;  White  v.  Haight,  16  N. 
Y.  310;  Bresee  v.  Crumpton,  121  N.  C.  122, 
28  S.  E.  351. 

So,  in  Pendleton  v.  Knickerbocker  L.  Ins. 
Co.  7  Fed.  160,  it  was  held  that  a  note  was 
n^otiable  where  it  contained  a  clause  read- 
ing, "for  premium  on  policy  No.  2;346, 
which  policy  shall  become  void  if  this  draft 
is  not  paid  at  maturity." 

In  Williams  v.  Albany  City  Ins.  Co.  19 
Mich.  451,  2  Am.  Rep.  95;  Williams  v.  Re- 
public Ins.  Co.  19  Mich.  469;  Roehner  v. 
Knickerbocker  L.  Ins.  Co.  63  N.  Y.  165; 
Kirk  V.  Dodge  County  Mut.  Ins.  Co.  39  Wis. 
138,  20  Am.  Rep.  39;  and  Washington  Coun- 
ty Mut.  Ins.  Co.  V.  Miller,  26  Vt.  77, — ^where- 
in it  appeared  that  certain  notes  were  given 
for  premiums  on  insurance  policies  of  cer- 
tain numbers,  the  effect  of  the  reference  to 
the  policies  on  the  negotiability  of  the 
notes  does  not  appear  to  have  been  consid- 
'  ered. 

And,  in  Berenson  v.  London  &  L.  F.  Ins. 
Co.  201  Mass.  172,  87  N.  E.  687,  where  an 
instrument  was  held  not  to  be  negotiable 
because  of  a  specified  condition  not  in- 
volved in  this  note,  it  seems  that  a  refer- 
ence therein  to  a  certain  numbered  insur- 
ance policy  would  not  have  affected  its 
negotiability. 

A  promissory  note  containing  a  mode  by 
which  it  may  be  discharged  is  not  rendered 
non-negotiable  by  the  fact  that  another  con- 
tract is  referred  to;  thus,  in  Pool  v.  Mc- 
Crary,  1  Ga.  319,  44  Am.  Dec.  655,  it  was 
held  that  a  provision  in  a  promissory  note 
which  was  for  a  certain  sum,  payable  un- 
conditionally on  a  day  named,  enabling  the 
makers  thereof  to  relieve  themselves  from 
liability  thcroon  provided  they  should  se- 
cure the  discharge  of  the  payee  from  lia- 
bility on  a  certain  other  obligation  referred 
to  in  the  note,  did  not  render  the  note 
non -negotiable. 

In  Markey  v.  Corev,  108  Mich.  184,  30 
L.R.A.  117,  62  Am.  St.  Rep.  698,  66  N.  W. 
30  L.R.A.(N.S.) 


493,  wherein  the  note  contained  a  provision 
that  it  was  "given  in  accordance  with  the 
terms  of  a  certain  contract,  under  the  same 
date,  between  the  same  parties,"  the  court 
held  that  the  negotiability  of  the  paper  was 
not  impaired;  and  apparently  this  is  the 
effect  of  Biegler  v.  Merchants'  Loan  &  T. 
Co.  164  111.  197,  45  N.  E.  512. 

In  Jury  v.  Barker,  El.  Bl.  &,  El.  459,  the 
promise  to  pay  in  the  note  was,  "as  per 
memorandum  of  agreement."  Lord  Camp- 
bell, Ch.  J.,  said:  "The  note  here  is  an  ab- 
solute and  unconditional  promise  as  to  the 
payer,  the  payee,  the  amount,  and  the  date. 
If  the  addition  of  the  words  in  question 
make  the  promise  conditional,  it  is  on  the 
defendant  to  show  that,  and  he  has  not 
done  so." 

And  a  similar  holding  was  made  in  Brill 
V.  Crick,  1  Mees.  &  W.  232. 

In  Bank  of  Louisiana  v.  Williams,  21  La. 
Ann.  121,  it  seems  that  the  instrument  in- 
volved was  a  non -negotiable  promissory 
note,  and  was  questioned  upon  a  point  not 
involved  in  this  note.  It  contained  a  stipu- 
lation, however,  that  the  makers  would 
"comply  with .  all  the  conditions  of  the 
mortgage  this  day  made  by  us,  and  also 
with  the  obligations  of  the  charter  of  the 
said  bank."  It  appears  from  what  the  court 
said,  that  the  stipulation  in  the  note 
would  not  have  impaired  the  negotiability 
of  the  paper  had  it  been  of  that  nature. 
Howell,  J.,  said :  "The  further  stipulations, 
.  .  .  impose  no  condition  and  propose 
no  contingency  on  which  payment  is  to  de- 
pend, but  recognize  accessory  obligations 
contracted  or  enacted  for  the  security  of 
the  payment,  and  their  omission  would  not 
have  impaired  the  obligation  to  pay  the 
money." 

No  case  other  than  Klots  Throwing  Co. 
V.  Manufactturers*  Commercial  Co.  ap- 
pears to  have  expressly  considered  the  ques- 
tion a&  to  whether  the  reference  to  some  ex- 
trinsic contract  in  the  bill  or  note,  in  or- 
der to  destroy  negotiability,  must  disclose 
a  condition  precedent. 

It  will  be  observed  that  in  many  of  the 
cases  above  cited,  in  which  the  reference 
was  held  to  destroy  negotiability,  it  did  not 
disclose  a  condition  precedent,  but,  at  most, 
a  defense.  E.  M.  S. 
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the  ground  of  the  negotiability  of  the  note, 
would  work  great  injustice.  And  we  think 
that  we  are  not  required  to  reach  such  re- 
sult. Ab  between  the  maker  and  the  payee 
of  a  note,  payment  is,  as  a  matter  of  law, 
subject  to  existing  equities  and  defenses, 
even  in  the  absence  of  any  statement  to 
that  effect  in  the  note.  It  is  not  too  much 
to  hold  that  when  a  promise  is  expressly 
limited  by  a  provision  in  the  note  itself, 
assignees  should  take  it  subject  to  such 
limitation.  In  our  opinion,  the  special  stip- 
ulation in  the  present  note  limits  and  quali- 
fies the  obligation  to  pay  so  that  it  is  not 
absolute,  but  is  a  prima  facie  obligation, 
subject  to  be  defeated  by  the  maker's  de- 
fenses. 

Authorities  cited  by  the  plaintiff  as  well 
as  by  the  defendant  support  these  views. 
Thus,  in  Jewett  v.  Lyon,  3  G.  Greene,  577, 
referred  to  by  the  plaintiff,  it  was  said  in 
a  suit  by  the  assignee  of  a  promissory  note 
containing  a  stipulation  for  a  deduction 
from  the  amount  thereof  in  a  certain  con- 
tingency: "The  obligation  to  pay  is  in  all 
respects  a  promissory  note,  and  the  stipu- 
lations attached  to  it  do  not  change  in  any 
respect  its  character,  or  weaken  the  liability 
of  the  maker.  It  only  provides  for  a  cer- 
tain contingency,  the  onus  to  establish 
which  lies  upon  the  defendant.  Upon  the 
introduction  of  this  note  in  evidence,  the 
plaintiffs  made  out  a  prima  facie  case,  and 
in  the  absence  of  any  rebutting  testimony 
on  the  part  of  the  defendant,  the  plaintiffs 
were  entitled  to  recover,  and  hence  the  court 
did  not  err  in  overruling  the  motion  for 
a  nonsuit." 

So,  in  Cushing  v.  Field,  70  Me.  50,  35  Am. 
Rep.  293,  it  was  held  that  a  note  payable 
to  order,  on  the  face  of  which  was  the  fol- 
lowing indorsement:  "This  note  is  subject 
to  a  contract  made  November  13,  1874," — 
was  not  negotiable,  and  that  an  assignee 
took  it  subject  to  all  the  equities  between 
the  original  parties. 

In  American  Exch.  Bank  v.  Blanchard,  7 
Allen,  333,  an  instrument  containing  a 
promise  to  pay  a  stipulated  sum  at  a  fixed 
time,  "subject  to  the  policy,"  was  held,  in 
a  suit  by  the  indorsee,  not  to  be  a  ne- 
gotiable promissory  note  because  the 
promise  was  not  absolute.  The  court  said: 
"Thus  interpreted,  it  is  too  plain  for  dis- 
cussion that  the  promise  is  in  its  nature 
contingent,  and  dependent  for  its  fulfilment 
on  other  stipulations  than  those  which  are 
inserted  in  the  body-  of  the  contract.  To 
determine  whether  at  its  maturity  any 
money  would  become  due  upon  it,  it  would 
be  necessary  to  have  recourse  to  the  policy 
therein  referred  to,  and  to  ascertain  wheth- 
er any  loss  had  occurred  which  would  consti- 
tute a  valid  claim  against  the  company  in 
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favor  of  the  promisors,  and  operate  as  pay- 
ment or  set-off  in  whole  or  in  part  for  the 
amount  which  the  defendants  had  agreed 
by  their  promise  to  pay  to  the  company." 

In  McComas  v.  Haas,  107  Ind.  512^  618,  8 
N.  E.  579,  582,  the  note  contained  the  follow- 
ing clause:  "This  note  is  given  in  considera- 
tion of,  and  is  subject  to,  one  certain  con- 
tract," etc.,  and  the  court  said:  "Althou^^h 
the  note  in  suit  was,  by  its  terms,  payable 
at  a  bank  in  this  state,  with  the  clause  or 
condition  quoted  on  its  face,  it  was  not 
negotiable  as  an  inland  bill  of  exchange, 
and  was  not  governed  by  the  law  merchant; 
but  the  appellant,  as  the  assignee  thereof 
before  maturity,  took  such  note  subject  to 
all  the  equities  existing  between  the  appellee 
as  its  maker,  and  S.  B.  J.  Bryant  as  the 
payee  and  assignor  thereof." 

In  Dilley  v.  Van  Wie,  6  Wis.  209,  212,  a 
note  contained  the  following  provision: 
"Subject  to  the  provisions  contained  in  an 
agreement  this  day  made  between  said  Car- 
ter and  myself."  In  a  suit  by  the  indorsee, 
the  court  said:  "The  instrument  in  writing 
on  which  judgment  was  rendered  is  not  a 
promissory  note.  Its  payment  is  made  sub- 
ject to  a  contingency,  or  rather  to  the  equi- 
ties between  the  parties,  growing  out  of  a 
contemporaneous  agreement  between  the 
same  parties.  This  is  expressed  upon  the 
face  of  the  (so-called)  note,  and  deprives  it 
of  its  commercial  character." 

In  Bringham  v.  Leighty,  61  Ind.  624,  a 
note  contained  the  following  provisions: 
"This  note  was  given  for  purchase  money 
on  said  estate.    If  title  defective,  note  void." 

In  an  action  on  the  note  by  an  indorsee, 
it  was  held  that  it  was  not  necessary  to 
allege  in  the  complaint  that  the  title  to  the 
real  estate  referred  to  was  not  defective, 
the  subject  of  title  in  such  connection  being 
entirely  a  matter  of  defense. 

Upon  principle  and  upon  what  we  regard 
as  the  weight  of  authority,  we  reach  the 
conclusion  that  the  note  in  question  was 
not  negotiable,  and  that  the  trial  court 
erred  in  its  rulings. 

The  judgment  of  the  Circuit  Court  is  re- 
versed. 


PENNSYLVANIA  SUPREMB  COURT. 

H.  J.  SHANK,  Appt., 

V. 

EDISON      ELECTRIC      ILLUMINATING 

COMPANY. 

(225  Pa.  393,  74  Atl.  210.) 

Master  —  fellow     servants  —  electrician 
and    lineman. 

The  electrician  and  engineer  of  an  electrio 
light    company    are    fellow  servants    of  a 
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lineman,  where  they  exercise  no  superviaory 
power  over  him  or  the  work,  so  that  the 
company  is  not  liable  for  their  negligence 
in  turning  on  the  current  while  he  is  in  a 
position  of  danger,  so  as  to  cause  injury 
to  him. 

(June  22,  1909.) 

APPEAL  by  plaintiff  from  an  order  of 
the  Court  of  Common  Pleas  for  Lan- 
caster County  refusing  to  take  off  a  non- 
suit in  an  action  brought  to  recover  dam- 
ages for  personal  injuries  alleged  to  have 
been  caused  by  defendant's  negligence.  Af- 
firmed. 

The  opinion  of  the  trial  court  in  dischar- 
ging the  rule  to  take  off  the  nonsuit,  which 
is  referred  to  in  the  opinion,  is  as  follows: 


"The  testimony  in  the  trial  of  this  case 
showed  that  the  plaintiff  was  in  the  employ 
of  defendant  company  as  a  lineman  on  Sep- 
tember 15,  1895,  and  had  been  so  employed 
for  several  years.  On  that  day  there  was 
some  trouble  with  the  wires  of  the  company, 
which  several  attempts  had  been  made  to 
locate,  at  the  switch  board  in  the  power 
plant.  After  ascertaining  that  the  trouble 
was  not  on  the  circuit  where  they  supposed 
it  to  be,  the  plaintiff  returned  to  the  power 
plant,  and  in  the  presence  of  the  foreman  of 
the  linemen,  the  chief  engineer  of  the  com- 
pany, and  its  chief  electrician,  or  consulting 
engineer,  he  made  another  attempt,  and  did 
locate  the  circuit  on  which  the  trouble  was. 
He  then  threw  off  the  switch  of  the  circuit, 
which  turned  the  current  from  it,  and  told 


Note.  —  Who    are    fellow    servants    of 

linemen. 

Cases  are  not  included  in  this  note  in 
which,  although  the  question  of  fellow  ser- 
vants may  have  been  raised,  it  was  unneces- 
sary for  the  court  to  pass  upon  that  ques- 
tion, as,  for  instance,  where  the  plaintiff 
fails  to  show  any  negligence  upon  the  part 
of  the  defendant,  or  where  the  servant  was 
himself  guilty  of  negligence  which  contrib- 
uted to  the  injury. 

So,  too,  where  the  question  of  fellow  ser- 
Tants  is  determined  by  statute,  a  different 
question  is  presented,  and  cases  involving 
that  question  have  not  been  taken. 

So,  cases  are  excluded  where,  as  in  Lord 
▼.  Wakefield,  186  Mass.  214,  70  N.  E.  123, 
no  question  is  made  of  the  negligent  ser- 
vant's being  a  superintendent. 

So,  too,  cases  have  not  been  taken  where 
the  lineman  was  injured  in  the  performance 
of  some  duty  in  no  wise  peculiar  to  his  em- 
ployment as  lineman ;  as,  for  instance,  while 
felling  trees  or  digging  holes. 

In  some  cases  the  question  of  fellow  ser- 
vant, although  raised,  is  eliminated  by  the 
finding  that  the  duty  of  inspecting  the  poles 
in  climbing  which  the  servant  was  injured 
devolved  upon  the  servant  himself.  Cases 
of  this  character  will  be  found  in  a  note 
to  Lynch  v.  Saginaw  Valley  Traction  Co. 
21  L.R,A.(N.S.)    774. 

A  good  example  of  this  class  of  cases  is 
McGorty  v.  Southern  New  England  Teleph. 
Co.  69  Conn.  635,  61  Am.  St.  Rep.  62,  38 
Atl.  369,  where  the  court  said:  "We  have 
no  occasion,  upon  the  facts  found,  to  con- 
sider whether  the  foreman  Phelps  was  a  fel- 
4bw  servant  of  the  plaintiff.  .  .  .  We 
must  assume  that,  although  he  knew  that, 
in  obedience  to  the  order  of  the  foreman, 
he  was  required  to  do  the  work  upon  the 
pole,  yet  he  was  to  rely  upon  his  own  judg- 
ment in  determining  whether  it  was  safe 
to  climb  it  without  testing  it  or  supporting 
it,  and  that  it  was  his  right  to  secure  the 
pole  before  climbing  it  if  he  doubted  its 
safety." 

A  few  cases  have  been  included  in  which 
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the  injured  servant  was  not,  strictly  speak- 
ing, a  lineman,  but  was  employed  in  a 
somewhat  similar  capacity,  and  was  in- 
jured by  dangers  similar  to  those  incurred 
by  linemen.  In  cases  of  this  kind,  however, 
the  character  of  the  workman  and  the  na- 
ture and  cause  of  the  injury  will  be  fully 
set  forth. 

The  real  bearing  of  different  cases  upon 
any  given  concrete  question  involving  the 
doctrine  of  fellow  servants  cannot  be  deter- 
mined without  bearing  in  mind  the  fact  that 
the  term  "fellow  servant*'  is  used  in  two 
distinct  senses ;  and  the  yet  more  important 
fact  that  there  are  two  entirely  distinct 
tests  applied  in  different  jurisdictions  to  de- 
termine who  are  fellow  servants  in  one  of 
the  two  senses  mentioned  above. 

Two  servants  in  the  employ  of  a  common 
master  may  not  be  fellow  servants  within 
the  meaning  of  the  rule  relieving  the  master 
from  liability  for  injuries  to  Tiis  servant, 
caused  by  the  negligence  of  a  fellow  servant, 
for  two  distinct  reasons:  First,  the  work 
in  which  one  servant  is  engaged  may  be  en- 
tirely disconnected  with  the  work  in  which 
the  other  is  engaged,  so  that  it  cannot  be 
said  that  the  employment  is  common,  and 
one  servant  would  have  no  knowledge  at  all 
of  the  conditions  under  which  the  other  is 
working,  could  make  no  provisions  for  his 
own  protection,  nor  in  any  way  restrain 
the  conduct  of  the  other  servant,  so  that 
none  of  the  reasons  upon  which  the  fellow- 
servant  rule  is  said  to  be  based  would  exist; 
second,  one  of  the  two  servants,  although 
working  in  the  same  department  with  tne 
other,  may  be  intrusted  with  a  certain  de- 
gree of  superintendence,  so  as  to  be,  in  the 
view  of  the  law,  a  representative  of  the 
master,  or,  as  it  is  commonly  called  a  vice 
principal. 

There  are  two  well-recognized  rules  as 
to  the  determination  of  the  question  wheth- 
er a  servant  is  a  vice  principal  or  not;  one 
of  which  depends  upon  the  character  of  the 
act  causing  the  injury,  the  other  upon  the 
grade  of  the  servant. 

As  to  what  servants  are  deemed  to  be  in 
the  same  common  employment,  apart  from 
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these  three  people  to  leave  it  open.  He,  as- 
companied  by  the  foreman  part  way,  went 
over  the  line  and  found  that  the  wire  of 
defendant  company  had  come  in  contact 
with  the  wire  of  another  company  on  East 
King  street,  about  1^  miles  from  the  power 
plant.  He  climbed  a  pole,  and  was  about 
to  properly  adjust  the  wires,  when  he  re- 
ceived a  severe  shock  and  was  severely  in- 
jured,  for  which  injury  he  seeks  to  recover 
damages  in  this  case. 

"In  his  statement,  as  amended,  the  plain- 
tiff alleges  four  acts  of  negligence:  (1) 
That  the  wires  were  crossed  in  another  por- 
tion of  the  city;  (2)  that  the  defendant 
had  an  inexperienced  foreman;  (3)  that  its 
wires  were  not  properly  insulated;  and  (4) 
'that  he  turned  or  pulled  the  main  switch 


that  conducted  electricity  over  the  line  that 
he  subsequently  went  over,  and  was  injured, 
and  at  the  time  he  did  it,  and  'previous  to 
his  starting  away  from  said  power  house, 
the  defendant  had  knowledge  thereof,  and 
the  representatives  or  officials  and  persons 
in  employ  of  said  company  were  informed 
thereof  by  the  plaintiff,  and  also  requested 
not  to  move  the  said  switch,  but  to  leave 
the  same  in  the  condition  in  which  the 
plaintiff  put  it;  that  he  was  going  out  on 
the  line  to  search  for  the  trouble  on  the 
same,  and  repair  or  correct  it;  that  after 
the  plaintiff  left,  and  unknown  to  the  plain- 
tiff, the  said  defendant  or  its  employees 
turned  the  said  switch  without  the  knowl- 
edge of  or  informing  the  plaintiff  thereof, 
and  caused  the  electricity  to  pass  over  the 


statutes,  where  no  questions  as  to  vice 
principalship  ariise,  see  note  to  Sofield  v. 
Guggenheim  Smelting  Co.  50  L.R.A.  417. 

Upon  the  subject.  Vice  principalship  con- 
sidered with  reference  to  the  superior  rank 
of  a  negligent  servant,  see  note  to  Stevens 
V.  Chamberlain,  51  L.R.A.  513. 

Upon  the  subject,  Vice  principalship  as 
determined  with  reference  to  the  character 
of  the  act  which  caused  the  injury,  see  note 
to  Lafayette  Bridge  Co.  v.  Olsen,  54  L.R.A. 
33. 

I,  Where    no    question    ol    vice    principal- 
ship  is  involved. 

Members  of  the  same  gang,  although  per- 
forming somewhat  different  work,  are  fel- 
low servants. 

Thus,  two  members  of  a  takeout  gang 
of  a  telephone  company  are  fellow  servants 
while  one  is  on  a  pole  cutting  the  wire,  and 
the  other  is  on  the  ground,  pulling  it  down. 
Wight  V.  Cumberland  Teleph.  &  Teleg.  Co. 
137  Ky.  299,  125  S.  W.  718. 

So,  linemen  engaged  in  tying  wires  to  the 
poles  are  fellow  servants  of  the  men  en- 
gaged in  pulling  and  stretching  wires. 
Eastern  Kentucky  Home  Teleph.  Co.  v. 
Mellon   (Ky.)    116  S.  W.  709. 

And  employees  who  are  engaged  in  remov- 
ing an  electric  wire,  not  under  direction 
of  any  foreman,  but  acting  in  accordance 
with  their  own  judgment,  are  fellow  ser- 
vants one  with  the  other.  Wagner  v.  Port- 
land, 40  Or.  389,  60  Pac.  985,  67  Pac.  300. 

A  lineman  engaged  in  reletting  poles 
broken  down  by  blasting  by  a  crew  engaged 
in  repairing  the  roadbed  is  a  fellow  servant 
of  tlie  members  of  such  crew,  where  he  I»ns 
a  right  to  call  upon  them  for  any  assist- 
ance which  he  may  need,  so  that  he  cnnnot 
recover  for  injuries  due  to  their  negligence 
in  connection  with  the  work  of  repairing 
the  roadbed.  Neal  v.  Northern  P.  R.  Co.  57 
Minn.  .m5.  .59  N.  W.  312. 

The  negligence  of  a  fellow  servant  is  the 
proximate  cause  of  injury  to  a  lineman  in 
the  employ  of  an  electric  lighting  company 
by  the  fall  of  a  pole,  which  results  from  the 
Hclection  by  such  employee,  from  among  oth- 
ers, and  tiie  attempted  use,  of  a  pike  pole 
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as  a  brace,  the  point  of  which  has  become 
blunted,  so  that  it  is  no  longer  fit  for  the 
use  to  which  he  puts  it.  Towne  v.  United 
Electric  Gas  &  Power  Co.  146  Cal.  766,  70 
L.R.A.  214,  81  Pac.  124,  2  A.  &  E.  Ann. 
Cas.  905. 

— linemen  as  fellow  servants  of  members  of 
gang  erecting  poles. 

Linemen  who  are  injured  while  at  work 
on  poles  are  generally  held  not  to  be  the 
fellow  servants  of  the  employees  who  erect- 
ed the  poles  originally. 

Thus,  linemen  who  set  an  electric  trolley 
pole  will  not  be  held  to  be  the  fellow  ser- 
vants of  a  lineman  who  is  injured  two  years 
afterwards  because  of  their  negligence  in 
setting  a  defective  pole,  where  there  is  no 
evidence  that  any  ojf  the  linemen  in  defend- 
ant's employ  at  the  time  of  the  accident 
were  employed  in  that  capacity  at  the  time 
the  pole  was  set  in  the  original  construc- 
tion of  the  road,  or  that  they  had  any 
knowledge  or  means  of  knowledge  of  the 
original  defect  in  the  pole,  except  by  tak» 
ing  it  out  of  the  ground.  Livingway  v 
Houghton  Countv  Street  R.  Co.  145  Mich. 
86,  108  N.  W.  662. 

So,  the  members  of  a  gang  of  workmen 
digging  holes  and  setting  the  poles  for  the 
construction  of  a  telephone  line,  under  their 
own  foreman,  are  not  the  fellow  servants  of 
the  members  of  a  gang  engaged  in  stringing 
the  wires  on  the  poles,  under  the  supervision 
of  a  separate  foreman.  Ault  v.  Nebraska 
Teleph.  Co.  82  Neb.  434,  130  Am.  St.  Rep. 
680,  118  N.  W.  73. 

And  a  lineman  injured  by  the  pulling 
out  of  a  pin  which  he  grasped  in  climbing 
a  pole  is  not  a  fellow  servant  of  the  em- 
ployee who  originally  placed  the  pin  in  the 
pole.  Chisholm  v.  New  England  Teleph. 
&  Teleg.  Co.  185  Mass.  82,  69  N.  E.  1042. 

A  servant  who  nailed  the  bracket  upon  a 
pole  to  which  the  glass  insulators  are  fast- 
ened is  not  a  fellow  servant  of  the  lineman 
wlio  subsoqucntly  climbs  the  pole  to  tie  the 
wires  to  the  insulators.  Eastern  Kentucky 
Home  Teleph.  Co.  v.  Mellon,  supra. 

I'he  foreman  of  a  construction  gang,  and 
his  assistants,  by  whom  a  semaphore  was 
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wire  to  where  the  plaintiff  received  his  in- 
juries/ etc.  No  testimony  was  produced  to 
support  the  first  two  allegations  of  negli- 
gence, nor  was  there  any  testimony  to  show 
that  the  insulation  of  the  wires  was  imper- 
fect, or  that  any  other  kind  of  insulation 
was  in  general  use,  or,  if  another  kind  had 
been  used,  it  would  have  prevented  the  acci- 
dent. The  testimony  in  support  of  the  fourth 
act  of  negligence  was  that  the  chief  engineer, 
who  had  charge  of  running  the  engines  of 
the  company  in  the  same  room  in  which 
the  switch  board  was  located,  together  with 
the  chief  electrician,  or  consulting  engineer, 
some  time  after  the  plaintiff  left  to  look 
for  the  trouble  on  the  circuit  on  which  he 
had  located  it,  went  to  the  switch  board 
and  tested  for  the  trouble,  which  they  did 


not  find.  The  engineer  then  changed  the 
switch  BO  as  to  turn  the  current  on  that 
circuit. 

''We  entered  judgment  of  nonsuit  at  the 
trial  because  we  were  of  the  opinion  that 
the  turning  on  of  the  current  into  the  wire 
upon  which  plaintiff  was  at  work  was  the 
act  of  a  coemployee,  for  which  the  defend- 
ant company  was  not  liable.  In  this  appli- 
cation to  strike  off  the  nonsuit,  the  only 
question  for  our  consideration  is  whether 
the  man  who  had  charge  of  the  engines  in 
the  room  in  which  the  switch  board  was  lo- 
cated, and  who  turned  on  the  current,  or 
the  chief  electrician,  or  consulting  engineer, 
who  was  with  him,  were  coemployees  of  the 
plaintiff  or  not. 

The    cases    are    numerous    in    Pennsyl- 
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constructed,  are  not  the  fellow  servants 
of  the  plaintiff,  who  was  engaged  in  operat- 
ing the  semaphore.  Welty  v.  Lake  Superior 
Terminal  &  Transfer  R.  Co.  100  Wis.  128, 
75  N.  W.  1022. 

n.  Fellow  servants  as  dependent  upon  ex- 
istence of  vice  principalship. 

In  Kentucky,  where  the  superior- servant 
rule  prevails,  several  cases  have  held  that 
a  telephone  or  telegraph  company  is  liable 
for  injuries  caused  to  a  lineman  by  the 
negligence  of  one  in  charge  of  the  work, 
and  superior  to  the  lineman.  Cumberland 
Teleph.  &  Teleg.  Co.  v.  Ware,  115  Ky.  681, 
74  S.  W.  289;  Western  U.  Teleg.  Co.  v. 
Holtby,  29  Ky.  L.  Rep.  523,  93  S.  W.  652; 
Cumberland  Teleph.  &  Teleg.  Co.  v.  Graves, 
31  Ky.  L.  Rep.  972,  304  S.  W.  356. 

In  the  majority  of  the  jurisdictions,  how- 
ever, vice  principalship  is  determined  by  the 
character  of  the  act  causing  the  injury,  and 
much  conflict  exists,  even  among  cases  pre- 
senting facts  very  similar.  With  the  excep- 
tion of  the  two  or  three  cases  cited  imme- 
diately below,  the  cases  have  been  grouped 
w)  far  as  possible  in  accordance  with  the 
general  nature  of  the  alleged  negligent  acta. 

The  foreman  of  a  gang  of  men  engaged  in 
stringing  telegraph  wires  over  live  electric 
wires  of  third  parties  may  be  at  times  a  fel- 
low servant  of  the  linemen,  and  at  other 
times  a  representative  of  the  master;  and 
the  question  whether  he  is  a  fellow  serv- 
ant of  the  lineman  in  the  doing  of  the  al- 
leged negligent  act  is  ordinarily  a  question 
of  fact,  to  be  submitted  with  proper  in- 
structions to  the  jury.  W^estern  U.  Teleg. 
Co.  V.  Nolan,  132  111.  App.  427. 

Testimony  that  an  employee  temporarily 
placed  in  charge  of  a  gang  of  nine  or  ten 
men  engaged  in  constructing  a  telegraph 
line  does  not  receive  any  greater  wages 
than  the  other  linemen  is  not  evidence  to 
show  that  he  is  not  a  vice  principal.  Fritz 
v.  Western  U.  Teleg.  Co.  25  Utah,  263,  71 
Pac.  209. 

The  negligence  of  a  foreman  in  charge  of 
a  gang  of  men  at  work  on  a  tower  car  on 
the  defendant's  electric  railroad,  in  not  pro- 
tecting the  men  whom  he  had  ordered  to 
30  L.R.A.(N.S.) 


proceed  with  the  car  over  a  bridge,  from  the 
danger  of  being  struck  by  an  approaching 
train,  was  the  negligence  of  the  company, 
for  which  it  was  liable.  Hillis  v.  Spokane 
&  L  E.  R.  Co.   (Wash.)   110  Pac.  624. 

Servants  held  to  be  vice  principals  by  gen- 
eral nature  of  duties  imposed  upon  them. 

In  a  few  cases,  the  general  nature  of  the 
duties  imposed  upon  a  superintendent  or 
foreman  has  been  held  such  as  to  make 
him  a  vice  principal  of  the  master.  It  is  to 
be  noted  that  in  these  cases  the  superintend- 
ent or  other  empToyee  has  the  absolute  con- 
trol of  the  work  imposed  upon  him  by  the 
master. 

Thus,  a  wire  chief  of  a  telephone  com- 
pany, to  whom  the  company's  system  of 
business  required  all  defects,  either  in  wires 
or  telephones,  to  be  reported,  was  held  in 
Texarkana  Teleph.  Co.  v.  Pemberton,  86 
Ark.  329,  111  S.  W.  257,  to  be  a  vice  prin- 
cipal, and  not  a  fellow  servant  of  a  line- 
man injured  by  his  negligence  in  failing 
promptly  to  repair  a  sagging  wire  that  had 
been  reported  to  him. 

So,  a  foreman  who  has  the  management, 
superintendence,  and  control  of  a  branch 
of  an  electric  light  company's  work  is  not 
a  fellow  servant  with  the  workmen  under 
him,  even  while  assisting  in  the  manual 
work  of  removing  lamps  from  poles,  so  that 
his  negligence  is  that  of  the  company.  New 
Omaha  Thomson-Houston  Electric  Light 
Co.  V.  Baldwin,  62  Neb.  180,  87  N.  W.  27. 

And  a  foreman  who  was  given  the  entire 
charge  and  supervision  of  the  work  of  tak- 
ing down  and  removing  a  telephone  pole, 
and  who  gave  orders  in  every  step  in  the 
process  of  taking  it  down,  and  which  or- 
ders the  employees  were  bound  to  obey,  is 
the  representative  of  the  master,  and  is  not 
a  fellow  servant  of  the  employees  under  him. 
Sandquist  v.  Independent  Teleph.  Co.  38 
Wash.  313,  80  Pac.  639. 

Duties   generally   held   to  be   nondelegable. 

Certain  primary  duties  of  the  master  are 
generally  held  to  be  nondelegable,  so  that 
employees  charged  with  the  performance  of 
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vania  where  the  distinction  between  an  em- 
ployee and  a  vice  principal  is  pointed  out. 
in  the  recent  case  of  Hughen  v.  Leonard, 
109  Pa.  123,  48  Atl.  862,  it  was  claimed 
that  a  superintendent  of  a  certain  piece  of 
work  for  tlie  defendants  was  a  vice  prin- 
cipal, and  that  his  knowledge  of  the  de- 
fective rope,  which  broke  and  caused  the 
accident  for  which  the  plaintiff  sought  to 
recover  damages,  was  the  knowledge  of  the 
plaintiff's  employer.  In  delivering  the  opin- 
ion of  the  court,  Justice  Brown  says:  'No 
matter  by  what  title  called  by  those  under 
him,  and  though  he  may  have  power  to  em- 
ploy and  discharge  them,  and,  in  directing 
them  in  their  work,  hold  in  his  hands  plans 
and  specifications,  the  man  selected  by  his 
employer  simply  to  direct  a  set  of  men  iu 


their  performance  of  a  special  piece  of  work 
is  their  fellow  workman;  generally  and 
properly  known  as  their  foreman.  For  tfao 
consequences  of  his  incompetency  his  em- 
ployer must  respond  to  his  coemployee;  but 
the  risk  of  his  negligence  is  assumed  by 
those  who  work  with  him.  No  incompetency 
of  Sprague  is  charged,  and  his  negligence, 
if  he  was  negligent,  was  his  own,  and  not 
that  of  his  employers.  He  was  not  acting 
for  them  as  their  representative  when  the 
accident  occurred.  He  was  working  for 
them.  To  have  bound  them  by  his  negli* 
gence,  his  relation  to  them  must  have  been 
that  so  clearly  defined  in  Prevost  v.  Citi- 
zens' Ice  &  Refrigerating  Co.  185  Pa.  617,  64 
Am.  St.  Rep.  659,  40  Atl.  88:  "A  vice  princi- 
pal for  whose  negligence  an  employer  will  be 


such  duties  are  to  be  considered  vice  prin- 
cipals, and  not  fellow  servants  of  other 
employees  injured  by  their  negligence  in 
the  performance  of  such  duties. 

— duty  of  inspection'. 

If  the  lineman  is  not  himself  charged 
with  the  duty  of  inspecting  the  poles  be- 
fore he  climbs  them,  then  the  foreman 
charged  with  that  duty  is  a  representative 
of  the  master,  and  not  a  fellow  servant  of 
the  lineman.  Cumberland  Teleph.  &  Teleg. 
Co.  V.  Bills,  62  C.  C.  A.  620,  128  Fed.  272; 
Western  U.  Tele*?.  Co.  v.  Tracy,  62  C.  C.  A. 
168,  114  Fed.  282. 

In  the  Bills  Case  the  court  said:  ''If  the 
telephone  company,  by  not  instructing  the 
lineman  to  inspect,  assumed  the  duty  it- 
self of  seeing  that  the  poles  were  safe  to 
work  on,  this  was  a  positive  duty.  The 
company  could  not  escape  the  obligation 
by  delegating  the  duty  to  the  foreman  or 
anyone  else.  If  the  duty  of  inspection  rest- 
ed upon  the  foreman,  the  foreman  was  not 
a  fellow  servant,  but  a  vice  principal,  and 
the  company  is  responsible  for  his  neglect." 

And  the  master  cannot,  by  delegating  to 
a  servant  the  duty  of  inspecting  long  lad- 
ders furnished  for  the  use  of  employees  in 
stringing  wires,  and  replacing  rotten  rounds, 
escape  liability  for  injuries  caused  by  neg- 
lect of  the  duty,  on  the  ground  that  the 
neglect  was  that  of  a  fellow  servant  of  the 
one  injured  by  a  fall  caused  by  the  break- 
ing of  a  rotten  round.  Twombly  v.  Con- 
solidated Electric  Light  Co.  98  Me.  353,  64 
L.R.A.  551,  57  Atl.  86. 

But  see  Gibbons  v.  Brush  Electric  Illu- 
minating Co.  36  App.  Div.  140,  56  N.  Y. 
Supp.  378,  infra. 

— duty  of  instructing  inexperienced  men. 

An  inexperienced  lineman  is  not  the  fel- 
low servant  of  a  foreman  charged  with 
the  duty  of  instructing  him.  Western  U. 
Teleg.  Co.  v.  Burgess,  47  C.  C.  A.  168,  108 
Fed.  26,  writ  of  certiorari  denied  in  181 
U.  S.  620,  45  L.  ed.  1031,  21  Sup.  Ct.  Rep. 
924;  Sias  v.  Consolidated  Lighting  Co.  79 
Vt.  224,  64  Atl.  1104. 
30  L.R.A.(N.S.) 


A  foreman  directing  and  superintending 
the  stringing  of  wires  is  a  representative 
of  the  master,  and  the  latter  is  liable  for  hia 
sending  an  inexperienced  lineman  up  a  pole 
to  encounter  dangers  from  uninsulated  wires 
of  another  company,  of  which  the  foreman 
had  knowledge,  but  the  lineman  did  not. 
Postal  Teleg.  Cable  Co.  v.  Likes,  225  IU. 
249,  80  N.  E.  136. 

It  is  the  duty  of  an  electric  company  to 
warn  of  the  danger  an  employee  who  is 
hired  to  dig  holes,  repair  poles,  and  to  do 
other  work  on  the  ground,  and  who,  to  its 
knowledge,  is  imacquainted  with  the  dan- 
gerous character  of  the  work  of  a  lineman, 
upon  ordering  him  to  ascend  a  pole  and 
scrape  a  wire,  and  it  cannot  relieve  itself 
from  liability  for  injuries  caused  by  non- 
compliance with  such  duty  by  delegating  its 
performance  to  a  foreman  who  is,  in  a  gen- 
eral sense,  a  fellow  servant  of  the  person 
injured.  Tedford  v.  Los  Angeles  Electric 
Co.  134  Cal.  76,  54  L.R.A.  85,  66  Pac.  76. 

W^here  one  of  the  questions  at  issue  is 
whether  the  plaintiff  was  experienced  or 
was  inexperienced  and  required  instruc- 
tions, and  the  alleged  negligence  of  the  mas- 
ter consisted  in  his  failure  to  instruct  him 
or  to  cause  him  to  be  instructed  by  another 
employee  with  whom  he  was  working,  the 
defendant  is  entitled  to  an  instruction  upoji 
the  doctrine  of  fellow  servants.  Sias  ▼• 
Consolidated  Lighting  Co.  supra. 

— duty  of  selecting  fellow  servants,  appli- 
ances,  etc. 

The  foreman  of  a  gang  of  men  engaged  in 
the  construction  of  a  telegraph  line  is  a 
representative  of  the  master  in  hiring  men, 
and  his  negligence  in  employing  incompe- 
tent men  is  that  of  the  company.  Postal 
Teleg.  Cable  Co.  v.  Coote  (Tex.  Civ,  App.) 
57  S.  W.  912. 

A  foreman  in  charge  of  a  gang  of  which 
the  plaintiff,  a  lineman,  is  one,  with  power 
to  hire  and  discharge  the  men,  is  not  a 
fellow  servant  of  the  plaintiff.  Vicars  v. 
Cumberland  Teleph.  &  Teleg.  Co.  52  La.  Ann. 
2153,  28  So.  367. 

A  foreman  charged  with  the  duty  of  se- 
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liable  to  other  employees  must  be  either, 
first,  one  in  whom  the  employer  has  placed 
the  entire  charge  of  the  business,  or  of  a 
distinct  branch  of  it,  giving  him  not  merely 
authority  to  superintend  certain  work  or 
certain  workmen,  but  control  of  the  busi- 
ness, and  exercising  no  discretion  or  over- 
sight of  his  own  (New  York,  L.  E.  &  W.  R. 
Co.  V.  Bell,  112  Pa.  400,  4  Atl.  60)  ;  or, 
secondly,  one  to  whom  he  delegates  a  duty 
of  his  own  which  is  a  direct,  personal,  and 
absolute  obligation,  from  which  nothing  but 
performance  can  relieve  him  (Lewis  v.  Sei- 
fert,  116  Pa.  628,  2  Am.  St.  Rep.  631,  11 
Atl.  514;  Ross  v.  Walker,  139  Pa.  42,  23 
Am.  St.  Rep.  160,  21  Atl.  157,  159;  Prescott 
V.  Ball  Engine  Co.  176  Pa.  459,  63  Am.  St. 
Rep.  683,  35  Atl.  224).'" 


"Tested  by  this  case,  the  chief  engineer 
was  a  coemployee,  and  not  a  vice  principal. 
He  was  not  in  entire  charge  of  the  defend- 
ant company's  business,  or  a  distinct  branch 
of  it  that  had  anything  to  do  with  turning 
on  or  off  the  current  into  or  from  the  wire 
which  caused  the  accident.  Nor  does  it  ap* 
pear  that  any  other  duty  than  running  the 
engines  had  been  delegated  to  him  by  the 
defendant.  When  he  turned  on  the  switch,  he 
was  meddling  with  something  that  was  not 
part  of  his  duties,  as  shown  by  the  testi- 
mony; and  if  any  accident  resulted  from 
such  meddling,  as  did  here,  he  was  re- 
sponsible for  it  to  the  injured  party,  but  it 
did  not  bind  the  company.  What  the  duties 
of  the  chief  electrician,  or  consulting  engi- 
neer, were,  we  are  not  told.    It  does  not  ap- 


lecting  guy  wires  and  of  determining  when 
they  should  be  replaced  is  not  a  fellow  serv- 
ant of  a  lineman  injured  by  the  faling  of 
a  pole  because  of  the  defective  guy  wires. 
Sarno  v.  Atlantic  Stevedoring  Co.  66  App. 
Div.  611,  74  N.  y.  Supp.  678. 

A  servant  to  whom  the  master  intrusts 
the  duty  of  furnishing  safe  poles  for  the 
other  servants  to  work  upon  is  not,  in  the 
matter  of  performing  that  duty,  a  fellow 
servant  of  the  other  workmen.  Kelly  v. 
Erie  Teleg.  &  Teleph.  Co.  34  Minn.  321, 
25  N.   W.  706. 

Duty  in  respect  to  having  current  cut  off. 

In  some  cases,  where  the  lineman  has,  in 
the  performance  of  his  duty,  to  work  on 
wires  carrying  high  and  dangerous  voltage, 
the  duty  of  having  the  current  cut  off,  so 
as  to  make  the  place  of  work  safe,  is  held  to 
be  a  mere  detail,  and  the  negligence  of  a 
foreman  in  regard  thereto,  the  negligence 
of  a  fellow  servant. 

Thus,  the  foreman  of  a  construction  gang, 
although  charged  with  the  duty  of  turning 
off  the  current,  is  a  fellow  servant  of  one 
of  the  workmen  injured  by  his  negligence 
in  regard  thereto,  where  the  turning  off  of 
the  current  was  but  one  of  the  details  of  the 
work.  Bridges  v.  Los  Angeles  P.  R.  Co. 
156  Cal.  492,  25  L.R.A.(N.S.)  914,  105 
Pac.  586. 

So,  a  foreman  has  no  authority  to  bind 
the  master  by  an  agreement  to  watch  a 
switch  box  and  keep  it  open,  so  as  to  ren- 
der safe  the  place  of  work  of  a  wire  man, 
where,  in  the  absence  of  such  an  agreement, 
there  was  no  rule  of  law  making  the  de- 
fendant liable.  Guest  v.  Edison  Illuminat- 
iBg  Co.  150  Mich.  438,  114  N.  W.  226. 

A  foreman  in  charge  of  a  gang  of  men  en- 
gaged in  stringing  wires  is  a  fellow  servant 
of  a  lineman  in  regard  to  shutting  off  the 
current  in  an  electric  wire  in  close  prox- 
imity to  where  he  is  at  work,  where  the 
lineman  knew  how  to  phut  off  the  current, 
and  had  a  right  to  do  so.  Anglin  v.  Ameri- 
can Constr.  &  Trading  Co.  109  App.  Div. 
237,  96  N.  Y.  Supp.  49,  affirmed  in  186  N. 
Y.  590,  79  N.  E.  1100. 
30  L.R.A.(N.S.) 


But  in  Hough  v.  Grants  Pass  New  Wa- 
ter, Light,  &  P.  Co.  41  Or.  531,  69  Pac.  655, 
it  was  held  that  the  duty  of  notifying  the 
servants  in  charge  of  the  power  house  that 
linemen  are  at  work  upon  the  dead  wires, 
and  that  the  current  is  not  to  be  turned 
on  until  further  notice,  cannot  be  delegated. 

And  a  foreman  who,  in  effect,  tells  a  line- 
man that  the  current  has  been  cut  off,  and 
directs  him  to  go  ahead  and  climb  the  pole, 
is,  in  so  doing,  in  the  performance  of  the 
master's  duty,  and  is  not  a  mere  fellow 
servant  of  the  lineman.  Crist  v.  Wichita 
Gas,  E.  L.  &  P.  Co.  72  Kan.  135,  83  Pac. 
199. 

Acts  in  respect  to  mere  details  of  the  work. 

Where  the  question  of  vice  principalship 
is  determined  with  reference  to  the  charac- 
ter of  the  act  causing  the  injury,  it  is  gener- 
ally held  that,  if  the  act  causing  the  in- 
jury is  committed  while  the  employee,  how- 
ever high  his  grade  may  be  in  other  mat- 
ters, is  merely  carrying  out  the  details  of 
the  work,  he  is,  in  respect  to  that  act,  only 
a  fellow  servant,  for  whose  negligence  the 
master  is  not  liable  to  other  servants. 

Thus,  an  employee  of  a  telephone  com- 
pany is,  in  the  act  of  jerking  down  a  wire 
which  had  become  lodged  in  a  tree,  a  fel- 
low servant  of  a  lineman  who  was  injured 
by  being  thrown  from  the  tree  against 
which  the  wire  was  lodged,  although  the 
first  employee  was  the  district  manager, 
and  placed  by  the  defendant  in  entire  charge 
of  his  plant,  working  force,  and  operations 
within  that  district,  with  power  to  employ 
and  discharge  subordinates,  and  at  the  time 
of  the  occurrence  in  question  not  only  held 
a  position  of  superiority  to  the  plaintiff, 
but  was  actually  exercising  his  authority 
by  guiding  and  directing  the  plaintiff's 
movements  at  the  moment  of  the  accident. 
Knutter  v.  New  York  &  N.  J.  Teleph.  Co. 
67  N.  J.  L.  646,  58  L.R.A.  808,  52  Atl. 
565. 

So,  a  foreman  in  charge  of  the  construc- 
tion and  repair  gang  of  a  telephone  com- 
pany is,  in  climbing  a  pole  and  loosening 
wires,  which  caused  other  poles  to  fall,  in- 
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pear  that  he  had  charge  of  the  lines  or 
switch  board,  or  any  particular  branch  of 
the  defendant  company's  business,  or  what 
duties  were  delegated  to  him  by  it.  The 
burden  was  on  the  plaintiff  to  prove  this 
fact,  and  having  failed  to  do  so,  we  cannot 
assume  that  he  had  such  powers  and  duties 
delegated  to  him  by  the  defendant  as  made 
him  a  vice  principal. 

"The  cases  of  other  states  cited  by  counsel 
for  the  plaintiff  to  sustain  the  position  that 
those  at  work  in  the  power  plant  of  an 
electric  light  company  are  not  coemployees 
of  the  linemen  do  not  do  so.  In  Zentner  v. 
Oshkosh  Gaslight  Co.  126  Wis.  196,  105  N. 
W.  Oil,  it  was  the  superintendent  of  th^ 


plant  who  turned  on  or  failed  to  turn  off 
the  current.  He  was  held  to  be  a  vice  prin- 
cipal. It  is  stated  in  that  case  that,  if  he  had 
been  engaged  as  chief  engineer  and  chief  elec- 
trician, or  consulting  engineer,  as  here^ 
in  the  common  employment  of  ascertaining 
the  trouble  to  the  lines  in  order  to  repair 
them,  he  would  have  been  a  coemployee  of 
the  linemen.  In  Crist  v.  Wichita  Gas,  E. 
L.  &  P.  Co.  72  Kan.  135,  83  Pac.  199,  the 
person  who  turned  on  the  current  was  the 
superintendent  of  the  plant,  who  had  pre- 
viously told  the  linemen  to  go  to  work 
on  the  line,  as  the  current  had  been  turned 
off.  The  case  also  decides  that  a  foreman 
is  a   fellow   servant  when   laboring  to   ae- 


juring  the  plaintiff,  a  member  of  his  gang, 
a  fellow  servant  of  the  plaintiff,  for  whose 
negligence  the  master  is  not  liable.  Ameri- 
can Teleph.  &  Teleg.  Co.  v.  Bower,  20  Ind. 
App.  32,  49  N.  E.  182. 

And  a  master  is  not  liable  for  the  negli- 
gence of  a  foreman  in  making  a  splice  in  a 
"messenger"  wire  along  which  a  lineman 
has  to  propel  himself  in  order  to  fasten 
hooks  for  the  suspension  of  the  telephone 
wires.  Tweed  v.  Hudson  River  Teleph.  Co. 
130  App.  Div.  231,  114  N.  Y.  Supp.  607. 

So,  a  superintendent  of  a  gang  of  men 
engaged  in  setting  poles  for  the  defendant 
company  is  not,  in  giving  the  order  to  the 
men  to  "let  go'*  the  pole  as  they  had  it 
raised  to  be  placed  on  a  "dinkey"  carriage, 
performing  a  duty  legally  imposed  upon 
the  master,  and  consequently  is  only  a 
fellow  servant  of  the  workmen  under  his 
charge.  Morgridge  v.  Providence  Teleph. 
Co.  20  R.  I.  386,  78  Am.  St.  Rep.  879,  39 
Atl.  328. 

The  foreman  of  a  repair  crew  of  an 
electric  light  company  engaged  in  putting 
up  new  frames,  hoods,  and  lamps  on  the 
poles  is,  even  in  the  matter  of  inspecting 
a  pole  and  directing  a  lineman  to  climb 
it,  a  fellow  servant  of  the  lineman.  Gib- 
bons V.  Brush  Electric  Illuminating  Co. 
36  App.  Div.  140,  55  N.  Y.  Supp.  378.  And 
see  Bridges  v.  Los  Angeles  P.  R.  Co.  su- 
pra. 

The  foreman  of  an  electric  railway  re- 
pair gang  and'  the  driver  of  the  wagon 
from  the  top  of  which  the  plaintiff  was  at 
work  repairing  a  wire  are  both  fellow  serv- 
ants of  the  plaintiff,  so  that  the  company 
is  not  liable  for  their  negligence  in  han- 
dling the  wagon.  Haves  v.  Jersey  City,  H. 
k  P.  Street  R.  Co.  73  N.  J.  L.  639,  64  Atl. 
119. 

A  workman  has  no  cause  of  action  at 
common  law  against  the  company  because 
of  the  negligence  of  a  foreman  in  setting 
him  to  work  at  stripping  the  lead  cover- 
ing from  certain  electric  wire  cables,  with 
the  assurance  that  the  work  could  be  done 
safely,  or  that  the  cables  were  "dead,"  and 
further  ordering  him  to  use  a  chisel  in- 
stead of  a  hammer  in  doing  the  work,  the 
foreman  in  so  acting  being  only  a  fellow 
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servant  of  the  injured  lineman.  Greben- 
stein  V.  Stone  &  W.  Engineering  Corp,  205 
Mass.  431,  91  N.  E.  411. 

Lineman  as  fellow  servant  of  employee  in 
control   of   the   current. 

Shank  v.  Edison  Electric  Jlluminat- 
INO  Co.  presents  the  very  important  ques- 
tion whether  the  employee  in  control  of 
the  current  is  a  fellow  servant  of  a  line- 
man. A  few  cases  take  the  position  that 
the  duties  of  such  an  employee  are  of  such 
a  character  that  the  master  cannot  dele- 
gate them. 

One  of  the  leading  cases  upholding  this 
view  is  Massy  v.  Milwaukee  Electric  R.  & 
Light  Co.  (Wis.)  —  L.R.A.(N.S.)  — ,  120 
N.  W.  644,  in  which  it  was  held  that  an 
operator  charged  with  the  duty  of  con- 
necting and  disconnecting  an  electrical  cur- 
rent from  wires  is  not  a  fellow  servant 
of  a  lineman  whose  duty  is  to  work  on  the 
wires,  so  as  to  relieve  the  master  from  lia- 
bility for  injury  to  the  latter  by  the  neg- 
ligence of  the  operator  in  turning  the  cur- 
rent on  a  wire  upon  which  he  was  at  work. 

In  distinguishing  employees  controlling 
the  current,  and  other  classes  of  employees, 
the  court  said:  "Reasons  which  may  have 
led  to  classing  as  fellow  servants  men  em- 
ployed in  conduct  of  railroads  may  fail  to 
control  situations  in  this  field,  though  ap- 
parently closely  analogous.  One  distinc- 
tion is  in  the  sudden  and  unavoidable  na- 
ture of  the  peril  from  a  failure  to  take 
the  proper  and  easy  precautions,  as  in 
this  case.  A  man  at  one  moment  is  han- 
dling a  cold  and  harmless  wire  which  it  is 
the  duty  of  his  master  to  keep  so.  The 
next,  he  is  in  contact  with  a  deadly  peril, 
unforeseeable  and  uncscapable,  by  reason 
of  the  act  of  another  whom  his  master  has 
employed  to  perform  the  duty  resting  on 
the  latter  to  make  and  keep  safe  the  place 
of  work.  We  think  reasons  to  hold  that 
the  persons  so  employed  are  agents  per- 
forming a  nondelegable  duty  are  very  ap- 
parent." After  reviewing  other  Wiscon- 
sin decisions  involving  the  same  question, 
the  court  lays  down  the  following  rule: 
"We  hold,  therefore,  that  a  distinct  and 
independent    employee    to    whom    is    dele- 
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complish  a  common  object  or  purpose  of  the 
labor.  In  New  Omaha  Thomson-Houston 
Electric  Light  Co.  v.  Baldwin,  62  Neb.  180, 
87  N.  W.  27,  the  superintendent  was  held  to 
be  a  vice  principal. 

"It  is  a  question,  also,  whether,  even 
though  the  person  who  turned  the  current 
into  the  wire  on  which  plaintiff  was  work- 
ing, and  which  caused  the  accident,  was  a 
vice  principal,  the  plaintiff  did  not  assume 
the  risk  of  his  employment,  and  would,  on 
this  account,  be  unable  to  recover.  We  will 
not  discuss  this,  however,  as  we  are  firmly 
convinced  that  the  person  who  turned  on 
the  current  was  a  coemployee  of  the  plain- 
tiff, and  that  the  defendant  company  is  not 


liable,  but  that  the  plaintiff  must  look  to  his 
coemployee,  if  the  coemployee  did  what  he 
should  not  have  done,  and  the.reby  caused 
the  injury. 

"We  therefore  discharge  the  rule  to  show 
cause  why  judgment  of  nonsuit  should  not 
be  stricken  off." 

Mr.  B.  F.  Davis,  for  appellant: 
The  melting  of  a  fuse  at  the  power  house 
of  an  electric  light  and  power  company  is 
notice  to  the  company  that  either  a  wire 
has  been  broken  and  grounded,  or  that  a 
short  circuit  has  been  caused  by  the  cross- 
ing of  wires;  and  it  is  sufficient  to  put 
the  company  upon  inquiry,  and  impose  upon 
it  the  duty  of  refraining  from  sending  a 


gated  the  duty  to  disconnect  and  make  safe 
the  wires  on  which  others  must  work  is 
ordinarily  a  vice  principal,  and  not  a  fel- 
low servant  with  the  lineman  and  other 
like  workmen." 

And  the  superintendent  of  a  company  is 
not  a  fellow  servant  of  the  lineman,  either 
in  turning  on  the  current  in  the  regular 
operation  of  the  plant,  or  in  negligently 
failing  to  turn  off  the  current  temporarily 
while  the  line  was  being  repaired.  Zent- 
ner  V.  Oshkosh  Gaslight  Co.  126  Wis.  196, 
105  N.  W.  911. 

In  Smith  v.  Milwaukee  Electric  R.  -% 
Light  Co.  127  Wis.  253,  106  N.  W.  829, 
it  was  apparently  conceded  that  the  de- 
fendant's superintendent  was,  so  far  as 
turning  on  or  off  the  current  was  con- 
cerned,  a  vice  principal. 

Some  of  the  earlier  Wisconsin  cases  are 
not  entirely  in  harmony  with  the  rule  as 
laid  down  in  the  Massv  Case. 

Thus,  a  superintendent  of  an  electric 
light  company  is,  in  making  repairs  upon 
a  dynamo,  a  fellow  servant  of  the  lineman 
who  was  injured  by  the  turning  on  of  the 
current  to  test  the  repaired  motor.  Wil- 
liams V.  North  Wisconsin  Lumber  Co.  124 
Wis.   328,   102  N.   W.   589. 

So,  the  turning  on  and  off  of  the  elec- 
tric light  in  a  mill,  as  the  exigencies  of  the 
business  may  require  under  the  varying 
conditions  of  the  natural  light,  does  not 
pertain  to  the  personal  duty  of  the  mas- 
ter to  furnish  a  safe  place  to  work,  but  is 
mere  operative  detail,  the  performance  of 
which  may  be  delegated  to  a  servant.  Mil- 
ler V.  Centralia  Pulp  &  Water  Power  Co. 
134  Wis.  316,  13  L.R.A.(N.S.)  742,  113  N. 
W.  954. 

The  decision  in  the  Williams  Case  is  dis- 
tinguished in  the  Zentner  Case  upon  the 
ground  that,  in  repairing  the  dynamo,  the 
superintendent  was  merely  attending  to 
the  details  of  the  work;  but,  in  the  Massy 
Case,  the  court  says  there  is  no  very  clear 
distinction  in  principle  between  the  Mil- 
ler and  Williams  Cases,  on  the  one  hand, 
and  the  Zentner  and  Smith  Cases,  on  the 
other,  and  apparently  it  was  in  view  of 
the  conflict  in  the  ultimate  decisions  in 
thos<  cases  that  the  court  in  the  Massy 
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Case  laid  down  the  clear  and  explicit  rule 
given  above. 

An  electrician  clothed  with  and  exercis- 
ing authority  as  to  the  shutting  down  and 
repair  of  motors  is  not  a  fellow  servant 
of  a  helper  who  was  ordered  by  him  to  stop 
a  defective  motor,  and  assured  that  he 
would  see  that  no  one  would  start  the  mo- 
tor or  interfere  with  it  until  he  had  fixed 
it.  Marquette  Cement  Mfg.  Co.  v.  Wil- 
liams, 230  111.  26,  82  N.  E.  424. 

Where  a  laborer  was  injured  by  striking 
the  third  rail  of  an  elevated  electric  rail- 
way while  it  was  alive,  with  a  steel  or 
iron  tool,  it  was  held  in  Keeley  v.  Boston 
Elev.  R.  Co.  192  Mass.  481,  78  N.  E.  490, 
that  the  master  would  be  liable  for  the 
injury  if  the  current  had  been  negligently 
turned  on  by  one  to  whom  the  master  had 
intrusted  the  control  thereof;  but  it  is 
apparently  assumed  that  the  foreman  in 
charge  of  the  gang,  who  directed  the  plain- 
tiff to  strike  the  rail  with  the  chisel, 
was  a  mere  fellow  servant  of  the  plain- 
tiff, and  if  he  had  known  that  the  current 
was  on,  the  order  would  have  been  negli- 
gent, but  the  company  would  not  have 
been  liable  therefor. 

But  the  engineer  of  an  electric  light  com- 
pany and  its  linemen,  being  subject  to  di- 
rection and  control  by  the  same  general 
master,  in  the  same  common  enterprise,  were 
held  in  Brush  Electric  Light  &  P.  Co.  v. 
Wells,  110  Ga.  192,  35  S.  E.  365,  to  be 
fellow  servants,  though  employed  in  dif- 
ferent departments,  and  so  far  removed 
from  each  other  that  one  could  in  no  de- 
gree control  or  influence  the  conduct  of 
the  other;  and  granting  that  the  lineman 
was  killed  by  reason  of  the  negligence  of  the 
engineer  in  failing  to  give  a  signal  before 
the  electric  current  was  turned  on,  the  de- 
fendant company  is  not  liable  for  his  death. 

In  Malay  v.  Mt.  Morris  Electric  Light  Co. 
41  App.  Div.  574,  58  N.  Y.  Supp.  659,  it 
was  apparently  assumed  that  an  employee 
in  charge  of  the  dynamos  in  a  power  house 
was  a  ifellow  servant  of  a  lineman  injured 
by  the  foreman's  negligence,  as  the  case 
turns  principally  upon  the  question  of  the 
company's  knowledge  of  his  incompetency 
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current  through  the  wire  until  it  has  been 
ascertained  that  it  is  safe  to  do  so. 

Newark  Electric  Light  &  P.  Co.  v.  [McGil- 
very,  62  N.  J.  L.  451,  41  Atl.  955;  1  Joyce, 
Electric  Law,  2d  ed.  §  454 ;  Keeley  v.  Boston 
Elev.  R.  Co.  192  Mass.  481,  78  N.  E.  490. 

The  negligence  of  an  officer  who  has  the 
care  of  a  particular  department  is  the  neg- 
ligence of  the  company. 

Patterson  v.  Pittsburg  &  C.  R.  Co.  76  Pa. 
889,  18  Am.  Rep.  412  j  Zentner  v.  Oshkosh 
Gaslight  Co.  126  Wis.  196,  105  N.  W.  911; 
Smith  V.  Milwaukee  Electric  R.  &  Light  Co. 
127  Wis.  253,  106  N.  W.  829;  Myhan  v. 
Louisiana  Electric  Light  &  P.  Co.  41  La. 
Ann.  964,  7  L.R.A.  172,  17  Am.  St.  Rep. 
436,  6  So.  799;  Knowlton  v.  Des  Moines 
Edison  Light  Co.  117  Iowa,  451,  90  N.  W. 
818. 

The  duty  of  turning  the  switch  at  the 
power  house  was  one  which  devolved  upon 
the  master;  and  when  the  chief  engineer 
(especially  in  the  presence  of  the  electrician 
and  assistant  engineer  of  the  company)  did 
that,  he  was  acting  on  behalf  of  the  com- 
pany, and  was.  a  vice  principal. 

Crist  V.  Wichita  Gas,  E.  L.  &  P.  Co.  72 
Kan.  135,  83  Pac.  199;  New  Omaha  Tliom- 
Bon-Houston  Electric  Light  Cc.  v.  Baldwin, 
62  Neb.  180,  87  N,  W,  27;  Daltry  v.  Media 
Electric  Light,  H.  &  P.  Co.  208  Pa.  403,  57 
Atl.  833. 

Mr.  W.  XT.  Hensel,  for  appellee: 

The  engineer  who'  turned  on  the  switch 
and  the  lineman  were  fellow  servants. 

Zentner  v.  Oshkosh  Gaslight  Co.  126  Wis. 
196,  105  N.  W.  911;  Crist  v.  Wichita  Gas, 
E.  L.  &  P.  Co.  72  Kan.  135,  83  Pac.  199; 
Hughes  V.  Leonard,  199  Pa.  123,  48  Atl. 
862;  National  Tube  Works  Co.  v.  Bedell,  96 
Pa.  175;  Ricks  v.  Flynn,  196  Pa.  203,  46 
Atl.  360;  Weger  v.  Pennsylvania  R.  Co.  55 
Pa.  460;  Duncan  v.  A.  &  P.  Roberts  Co.  194 
Pa.  563,  45  Atl.  330;  Keystone  Bridge  Co. 
v.  Newberry,  96  Pa.  246,  42  Am.  Rep.  543 ; 
McGinley  v.. Levering,  152  Pa.  366,  25  Atl. 
824;  Prevost  v.  Citizens'  Ice  &  Refrigerat- 
ing Co.  185  Pa.  617,  64  Am.  St.  Rep.  659, 
40  Atl.  88;  Casey  v.  Pennsylvania  Asphalt 
Paving  Co.  198  Pa.  348,  47  Atl.  1128;  Mc- 
Cool  v.  Lucas  Coal  Co.  150  Pa.  638,  24  Atl. 
350;  Vclas  v.  Patton  Coal  Co.  197  Pa.  380, 
47  Atl.  360;  Carnagie  v.  Penn  Bridge  Co. 
197  Pa.  441,  47  Atl.  355;  Lehigh  Valley 
Coal  Co.  V.  Jones,  86  Pa.  432,  10  Mor.  Min. 
Rep.  39. 

Stewart,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff  was  a  lineman  in  the  em- 
ploy of  the  defendant  company.  An  inter- 
ruption having  occurred  in  the  circuit,  he 
ascertained  by  using  the  switch  board  at 
the  power  plant  where  the  trouble  was  on  the 
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line.     Before  proceeding  to  make  the  neces- 
sary repair,  in  the  presence  of  his  foreman, 
the  company's  electrician,  and  the  engineer 
in  charge  of  the  engine,  he  turned  off  the 
current,  and  told  those  present  not  to  turn 
it  on  until  he  was  heard  from.     He  then 
started,  in  company  with  his  foreman,  to  the 
place  of  interruption.     Within   a   half   an 
hour  after  he  left,  the  electrician  and  the 
engineer    went    to    the    switch    board    and 
tested    the    circuit.      No    break    being    dis- 
closed by  the  test,  the  engineer  turned  on 
the  current,  with  the  result  that  the  plain- 
tiff, then  engaged  with  the  wires  in  repair- 
ing the  break,  received  the  charge  and  was 
severely  injured.     Manifestly,  the  plaintiff 
was  injured  through  negligence  not  his  own. 
Was    it    the    company's    negligence    or    the 
negligence  of  a  fellow  employee?    In  the  gen- 
eral business  in  which  defendant  is  engaged, 
furnishing  electric  light  and  pow^er,  the  in- 
terruption  of   the   circuit   from   one   cause 
and  another  is  a  matter  of  such  frequent  oc- 
currence that  it  is  necessary  to  keep  stead- 
ily employed  trained  men  whose  business  it 
is  to  make  repairs  in  the  line  and  maintain 
it  in  working  condition.    It  is  alike  neces- 
sary to  employ  others  of  technical  skill  to 
co-operate  in  this  general  work.    The  whole 
business  of  repairing  the  line,  whether  re- 
gard be  had  to  the  actual  work  on  ttie  line, 
or  the  care  of  the  circuit  while  men  are  so 
engaged,  must  necessarily  be  done  by  em- 
ployees engaged  in  the  general  business,  un- 
der the  direction  of  the  employer.    It  would 
be  wholly  impracticable  for  an  employer  to 
personally  attend  to  such  detail,  and  there- 
fore it  is  that  such  work  may  be  properly, 
and   commonly   is,   intrusttxi  to  employees. 
Where  this  is  so,  the  duty  of  the  employer 
extends  no  further  than  to  employ  compe- 
tent and  suitable  fellow  servants,  and  sup- 
ply  them   with   everything   needed   for   the 
work.    In  all  such  cases  the  employee  is  pre- 
sumed to  have  contemplated  that  work  in- 
cidental  to   that   which   he   engaged   to   do 
would  be  done  by  fellow  employees,  and  he 
is  held  to  have  assumed  all  risk  for  their 
negligence  in  doing  it.     Here  the  whole  de- 
pendence of  the  plaintiff  was  on  the  faithful 
and    intelligent    co-operation    of    the    elec- 
trician   and   engineer,   both  of  whom  were 
admittedly   competent.      Both   were   in   the 
employ  of  the  company.     Neither  of  them, 
however,   exercised   any   supervisory    power 
over  the  plaintiff  or  the  work.    They  simply 
assisted   in  the  accomplishment  of  a  com- 
mon object,  and  were  strictly  coemployees. 
New  York,  L.  E.  &  W.  R.  Co.  v.  Bell,  112 
Pa.  400,  4  Atl.  50;  Huglios  v.  Leonard,  199 
Pa.  123,  48  Atl.  862.     What  was  done  by 
them,  or  either  of  them,  in  the  matter  of 
the  turning  on  of  the  current,  could  not  be 
regarded  as  the  act  of  the  defendant  com- 
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pany,  except  it  be  held  to  be  an  absolute 
nondelegable  duty  of  the  employer  to  keep 
constant  watch  upon  the  switch  to  prevent 
the  current  being  turned  on  every  time  an 
employee  attempts  to  repair  a  line.  We 
know  of  no  authority  which  enforces  such 
obligation.  The  learned  judge  directed  a 
nonsuit,  which  he  afterwards  refused  to  re- 
move, on  the  ground  that  it  nowhere  appears 
in  the  evidence  that  either  electrician  or 
engineer  had  charge  of  the  line  or  switch 
board,  or  any  particular  part  of  defendant's 
business,  or  what,  if  any,  duty  was  dele- 
gated to  either.  The  opinion  filed  in  dis- 
charging the  rule  to  take  off  the  nonsuit 
amply  vindicates  the  conclusion  reached. 
Judgment  is  affirmed. 


WASHINGTON    SUPREME    COURT. 

WILLIAM  J.  BEST  and  Wife,  Respts., 

V. 

JAMES   W.    OFFIELD   and   Wife,   Appts. 

(—  Wash.  — ,  110  Pac.  17.) 

Vendor  and  purchaser  —  misrepresen- 
tations of  quantity  •—  right  to  rescind. 

The  purchaser  of  real  estate  including 
an  orchard  of  such  irregular  shape  that  it 
is  difficult  to  ascertain  its  area  without  a 
survey,  who  is  entirely  unfamiliar  with  the 
fruit  business,  has  a  right  to  rely  on  the 
vendor's  statements  as  to  area,  and  may  re- 
scind the  contract  in  case  a  represented  area 
of  70  acres  of  orchard  proves  to  he  less  than 
49. 

(August   5,   1010.) 

APPEIAL  by  defendants  from  a  judgment 
of  the  Superior  Court  for  Walla  Walla 
County  in  complainants'  favor  in  an  action 
brought  to  rescind,  for  alleged  fraudulent 
misrepresentations,  a  contract  for  the  sale 
of  land,  and  to  recover  purchase  money  paid 
and    expenses   incurred.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Cain  &  Hnrspool,  for  appel- 
lants: 

The  parties  were  dealing  at  arm's 
length,  and  as  the  plaintiffs  made  an  in- 
spection for  themselves,  it  cannot  be  said 
that  they  relied  on  the  defendants'  represen- 
tation as  to  quantity  of  land,  and  therefore 
cannot  rescind  the  contract. 

Baker  v.  Bicknell,  14  Wash.  31,  44  Pac. 
107 ;  Van  Horn  v.  O'Connor,  42  Wash.  613, 
85  Pac.  260;  Hulet  v.  Achey,  39  Wash.  91, 
80  Pac.  1105;  Lake  v.  Churchill,  39  Wash. 
318,  81  Pac.  849;  Griffith  v.  Strand,  19 
Wash.  695,  54  Pac.  613;  Washington  Cent. 
Improv.  Co.  v.  Newlands,  11  Wash.  212,  39 
Pac.  366. 
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Messrs.  Sknse  &  Morrill,  for  respond- 
ents: 

Where  a  contract  is  entered  into  and 
money  is  paid  thereunder  upon  the  repre- 
sentations that  certain  conditions  exist, 
but  which  representations  are  untrue,  but 
are  relied  upon,  and  the  contract  would  not 
have  been  entered  into  and  the  money  paid 
if  it  had  been  known  to  the  party  making 
the  contract  and  paying  the  money  that 
the  conditions  as  represented  were  untrue, 
such  party,  if  injured  thereby,  is  entitled  to 
a  rescission  of  the  contract  and  to  recover 
the  money  so  paid,  and  for  any  damages  sus- 
tained therefrom. 

Wooddy  V.  Benton  Water  Co.  54  Wash. 
124,  132  Am.  St.  Rep.  1102,  302  Pac.  1054; 
Tacoma  v.  Tacoma  Light  &  Water  Co.  1,7 
Wash.  458,  50  Pac.  55;   Reilly  v.  Gottleb, 

Note,  —  Is  fraudulent  representation  by 
vendor  of  extent  or  proportion  of 
land  of  particular  Tcind  included 
unthin  the  tract  sold,  actionable 
where  purchaser  inspects  the  land. 

In  a  note  to  Mabardy  v.  McHugh,  23 
L.R.A.  (N.S.)  487,  the  cases  are  gathered 
which  consider  the  actionability  of  fraudu- 
lent representations  as  to  area  where  the 
boundaries  are  correctly  pointed  out.  On 
principle,  the  question  is  very  similar  to  the 
one  under  consideration,  as  to  the  facts;  the 
cases  gathered  in  that  note  relate  to  false 
representations  as  to  the  area  of  the  entire 
property,  while  in  this  note  they  relate  to 
false  representations  as  to  the  area  of  a 
portion  of  the  property. 

It  is  the  general  rule,  Subject  to  many  ex- 
ceptions, some  of  which  will  be  hereafter 
considered,  that  a  false  representation,  al- 
though fraudulently  made,  is  not  actionable 
unless  relied  and  acted  upon  by  another,  to 
his  injury.  Applying  this  general  rule  to 
the  question  under  consideration,  it  may 
be  said  that  ordinarily,  where  a  person  of 
judgment  and  experience  personally  inspects 
real  estate  before  buying  it,  and  is  in  no  way 
prevented  from  forming  an  independent  judg- 
ment as  to  the  acreage  of  different  portions 
thereof,  and  does  form  such  a  judgment,  he 
will  not  thereafter  be  permitted  to  say  that 
he  relied  upon  the  representations  of  the 
vendor  as  to  the  acreage,  and  recover  his 
damages  on  the  theory  that  such  misrepre- 
sentation is  actionable. 

As  said  by  the  court  in  Farrar  v.  Churchill, 
135  U.  S.  609,  34  L.  ed.  246,  10  Sup.  Ct.  Rep. 
771:  "Fraud  is  never  presumed,  and  where 
it  is  alleged,  the  facts  sustaining  it  must  b^ 
clearly  made  out.  The  representation  must 
be  in  regard  to  a  material  fact,  must  be 
false,  and  must  be  acted  upon  by  the  other 
party  in  ignorance  of  its  falsity,  and  with 
a  reasonable  belief  that  it  was  true.  It 
must  be  the  very  ground  on  which  the  trans- 
action took  place,  although  it  is  not  neces- 
sary that  it  should  have  been  the  sole  cause, 
if  it  were  proximate,  immediate,  and  materi- 
aL     If  the  purchaser  investigates  for  him- 
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43  Wash.  9,  85  Pac.  075;  Daniel  v.  Glidden 
38  Wash.  556,  80  Pac.  811;  Lawsoii  v.  Ver- 
non, 38  Wash.  422,  107  Am.  St.  Rep.  880, 
80  Pac.  559;  Mulholland  v.  Washington 
Match  Co.  35  Wash.  315,  77  Pac.  497; 
Rathbone,  S.  &  Co.  v.  Frost,  9  Wash.  102, 
37  Pac.  298 ;  West  v.  Carter,  67  Wash.  699, 
106  Pac.  900;  Lindsay  v.  Davidson,  57  Wash. 
617,  107  Pac.  514. 

» 

Dunbar,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  action  by  William  J.  Best  and 
wife  for  the  rescission,  for  fraudulent  mis- 
representation, of  a  contract  of  sale,  where- 
by plaintiffs  agreed  to  purchase,  and  the 
defendants,  J.  W.  Offield  and  wife,  agreed  to 
sell,  a  certain  orchard  and  land  in  Garfield 
county,  Washington;  the  plaintiffs  seeking 
to  recover  the  amount  of  the  purchase 
money  already  paid,  together  with  expenses 
incurred  in  connection  with  the  purchase, 
and  expenditures  made  upon  the  land  while 
they  were  in  possession.  The  misrepresenta- 
tions set  up  in  the  complaint  and  relied  on 
at  the  trial  were  (1)  misrepresentations 
as  to  the  amount  of  land  in  the  different 
varieties  of  fruit  in  the  orchard  as  a  whole, 
and  the  amount  of  land  in  cultivation  out- 
side of  the  orchard;  (2)  misrepresentations 
as  to  the  quality  of  fruit  grown  in  the  or- 
chard; (3)  misrepresentations  as  to  the 
whole  number  of  acres  of  fruit  embraced  in 
the  orchard;  (4)  misrepresentations  as  to 
the  sufficiency  of  water  for  irrigation;  and 


(5)  misrepresentations  as  to  the  amount 
and  character  of  the  personal  property  in- 
cluded in  the  transaction.  The  defendants 
answered,  denying  the  making  of  the  mis- 
representations alleged,  setting  up  the  fact 
that  the  plaintiffs  inspected  the  orchard, 
made  outside  inquiries,  and  relied  on  their 
own  judgment  in  making  the  purchase;  and 
asking  for  a  forfeiture  of  the  contract  of 
sale,  on  the  ground  that  plaintiffs  had  failed 
to  make  the  second  payment  under  the  con- 
tract, and  had  abandoned  the  land,  and  for 
damages  for  negligence  and  carelessness  in 
pruning  the  vineyard  and  orchard.  The 
case  was  tried  to  a  jury  on  questions  of 
fact.  Certain  special  interrogatories  were 
submitted  to  the  jury,  which,  with  the 
answers  thereto,  were  as  follows:  "(1)  Did 
the  defendants,  James  W.  Offield  and  Nettie 
Offield,  or  either  of  them,  at  or  before  tiie 
making  of  the  contract  in  question,  make 
the  plaintiffs,  or  either  of  them,  any  positive 
statements  by  which  they,  or  either  of  them, 
materially  misrepresented  to  the  plaintiffs 
the  true  facts  regarding  the  lands,  prem- 
ises, and  property  which  was  the  subject 
of  the  contract  in  question?  Answer:  Ves. 
(2)  How  much  expense  did  the  plaintiffs 
incur  in  caring  for  and  making  improve- 
ments upon  said  land  and  premises,  and  in 
caring  for  and  feeding  the  stock  while  in 
possession  thereof?  A.  $410.70.  (3)  Were 
the  plaintiffs,  William  J.  Best  and  Emma  L. 
Best,  negligent  in  the  care  of  said  premises 
during  the  time  they  were  in  possession  of 


self,  and  nothing  is  done  to  prevent  his  in-  I 
vestigation  from  being  as  full  as  he  chooses, 
he  cannot  say  that  he  has  relied  on  the 
vendor's  representations.'*  Applying  this 
rule  to  the  facts,  it  was  held  that  misrepre- 
sentations as  to  the  number  of  acres  of 
cleared  land  and  the  number  subject  to 
overflow  did  not  constitute  fraud,  where  the 
purchaser  personally  inspected  the  land  be- 
fore buying  it,  at  the  request  of  the  vendor's 
agent.  It  is  to  be  noted  that  the  representa- 
tions complained  of  were  that  there  were 
1,060  acres  of  land  under  cultivation,  and 
that  there  were  800  acres  above  overflow, 
according  to  the  owner  of  the  property, 
and  500  above  overflow,  according  to  the  lev- 
ee engineer.  The  acreage  was  so  great  that 
it  could  hardly  be  expected  that,  without  a 
survey,  a  person  could  form  an  approxi- 
mately accurate  estimate  thereof.  The  the- 
ory of  the  court,  however,  was  that  the  pur- 
chaser was  informed  by  the  vendor's  agent 
he  was  not  sure  as  to  the  accuracy  of  the 
representations,  and  hence  requested  the 
vendee  personally  to  examine  the  land  before 
purchasing,  and  it  did  not  appear  that  the 
representations  as  made  were  not  made  in 
good  faith,  and  with  a  belief  in  their  truth. 
In  Hall  V.  Thompson,  1  Smedes  &  M.  443, 
the  rule  of  caveat  emptor  was  held  to  ap- 
ply to  misrepresentations  by  a  vendor  of 
real  estate  as  to  the  quality  thereof  and  the 
JU  L.U.A.(N.S.) 


number  of  acres  of  cleared  land,  where  the 
purchaser  personally  inspected  the  land  be- 
fore buying  it.  Here  the  misrepresentations 
complained  of  were  that  there  were  but  50 
or  60  acres  of  untillable  land  in  a  tract  sold, 
whereas  there  were  about  300.  This  mis- 
representation was  treated  by  the  court 
as  relating  to  a  patent  defect,  discoverable 
upon  ordinary  inspection,  thus  apparently 
recognizing  that  the  rule  of  cat^eat  emptor 
would  not  apply  had  the  representations  re- 
lated to  a  matter  not  discoverable  upon  or- 
dinary inspection. 

Where  the  purchaser  of  real  estate  is  a 
man  of  judgment  and  experience  with  refer- 
ence to  farm  lands,  and  personally  inspects 
a  plantation  before  purchasing  it,  he  can- 
not thereafter  claim  that  he  relied  upon  the 
representations  of  the  vendor  as  to  the 
quantity  of  cleared  land  or  the  number  of 
acres  in  an  orchard;  the  rule  applicable  un- 
der such  circumstances  being  that  where  the 
means  of  information  are  accessible  or  are 
availed  of,  and  a  personal  examination  is 
made  by  a  purchaser  of  property  before 
purchasing,  equity  will  not  permit  him 
thereafter  to  say  that  he  was  induced  to 
purchase  on  the  statements  and  representa- 
tions of  the  vendor,  which  related  to  matters 
discoverable  upon  ordinary  inspection.  Grid- 
er  V.  Clopton,  27  Ark.  244. 

And  where  a  purchaser  of  a  farm  person* 
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the  same,   and,  if  so,  how  much  were  de- 
fendants damaged  thereby?    A.  None."  The 
court  adopted  the  findings  of  the  jury,  and 
found  that  James  W.  Oflield  made  represen- 
tations to  the  plaintiffs  in   regard  to  ma- 
terial facts  concerning  the  lands  and  prcm- 
ieea  which  are  the  subject  of  the  agreement 
in  question;  to  wit,  among  other  things,  in 
regard  to  the  number  of  acres  thereof  grow- 
ing to  fruit  and  grapes,  which  were  false; 
that   such   representations  were  known   by 
defendants  to  be  false  when  made,  and  were 
so  made  by  said  defendants  to  induce  plain- 
tiffs to  enter  into  said  agreement;  that  the 
plaintiffs,    in    acting    on    said    representa- 
tions,   were    ignorant    of    the    falsity    of 
the    said    representations,    and    reasonably 
believed     them     to     be     true;     that     the 
plaintiffs    had    expended    $416.70    in    the 
care    of    the    farm;    that    they    were    not 
negligent    in    the    care    of    said    premises 
and  property  during  the  time  thery  were 
in  possession  of  the  same;  that  the  defend- 
ants did  not  suffer  any  damages  therefrom; 
that  plaintiffs  were  not  familiar  with  fruit 
growing,   or  with  fruit  trees,  or  with  the 
kind  of  property  which  was  the  subject  of 
the  agreement  in  question;   that  this  was 
known  to  the  defendants  during  the  time  the 
negotiations  were  pending,  and  that  as  soon 
as  plaintiffs  ascertained  that  the  represen- 
tations  made   to   them    were    false,    they 
served  notice  upon  the  defendants  of  the  re- 
scission of  the  contract.     Upon  these  find- 
ings,  conclusions   of  law  were  found,   and 


judgment  was  entered  in  favor  of  the  plain- 
tiffs for  recovery  of  the  money  paid,  for  a 
rescission  of  the  contract,  for  the  sum  of 
$416.70,  with  interest  from  and  since  the 
1st  day  of  March,  190U,  and  for  costs.  From 
this  judgment  this  appeal  is  taken. 

The  testimony  shows  that  the  plaintiff 
William  J.  Best  examined  this  farm  in  Sep- 
tember; that  at  that  time  he  stayed  upon 
the  farm  about  two  days,  in  company  with 
the  defendant  James  W.  Offield;  that  a 
great  deal  of  the  time  it  was  raining  hard, 
fio  that  it  was  difiicult  to  get  around  on  the 
premises;  that  between  that  time  and  be- 
fore the  final  execution  of  the  contract,  Em- 
ma L.  Best  visited  the  farm,  her  testimony 
being  that  she  stayed  there  two  days,  and 
other  testimony  of  the  defendants  being  to 
the  effect  that  she  was  there  some  days 
longer;  that  the  contract  was  finally  en- 
tered into  in  November,  and  that  the  parties 
plaintiff  took  possession  of  the  farm  about 
the  25th  of  November,  and  proceeded  to  go 
to  work  upon  the  orchard;  that  some  time 
after  taking  possession,  the  plaintiffs  be- 
gan to  suspect  that  misrepresentations  had 
been  made  as  to  the  number  of  acres  em- 
braced in  the  orchard,  as  to  the  quality 
of  fruit  trees,  and  as  to  the  alleged 
representations  that  there  was  sufficient 
water  to  irrigate  the  premises;  that  in 
February,  so  strong  had  this  conviction 
grown,  that  William  J.  Best,  aided  by  an 
employee,  undertook  to  survey  the  orchard 
by  using  a  rude  pole  of  some  kind,  and 
from    such    survey    became    satisfied    that 


ally  inspects  it  before  buying,  and  questions 
the  vendor's  acuracy  of  statement  as  to 
the  number  of  acres  of  cleared  land 
thereon,  and  himself  makes  an  estimate 
thereof,  he  cannot  say  that  he  relied  and 
acted  upon  the  representations  of  the  vendor 
in  reference  thereto.  Port  v.  Williams,  6 
Ind.    219. 

So,  where  parties  are  dealing  at  arm's 
length,  and  the  means  of  knowledge  are  as 
open  to  one  as  to  the  other,  one  of  them, 
purchasing  a  farm  from  the  other,  and  per- 
sonally inspecting  it  before  buying,  cannot 
thereafter  complain  that  the  number  of 
acres  under  cultivation  and  tillable  were 
misrepresented  to  him.  Van  Horn  v.  O'Con- 
nor, 42  Wash.  513,  85  Pac.  260. 

But  the  doctrine  of  caveat  emptor  does 
not  apply  to  misrepresentations  by  a  vendor 
of  land  as  to  the  amount  thereof  suscepti- 
ble of  irrigation,  although  the  purchaser  ex- 
amined the  land,  where  the  fact  that  a  por- 
tion thereof  could  not  be  irrigated  could 
only  be  ascertained  by  an  accurate  survey, 
which  was  not  made  by  the  purchaser,  and 
which  the  vendor  had  caused  to  be  made. 
Under  such  circumstances  it  is  for  the  jury 
to  say  whether  the  purchaser  acted  with 
that  degree  of  prudence  and  circumspection 
which  would  mark  the  conduct  of  a  reason- 
ably prudent  man  under  similar  circum- 
stances. Wooddy  V.  Benton  Water  Co.  54 
80  L.R.A.(N.S.) 


Wash.  124,  132  Am.  St  Rep.  1102,  102  Pac. 
1054.    And  see  Best  v.  Offield. 

It  is-  a  question  for  the  jury  whether  a 
purchaser  of  real  estate  relied  upon  and  was 
deceived  by  fraudulent  representations  as  to 
the  value  of  a  farm,  the  amount  of  land 
under  cultivation,  the  amount  of  orchard, 
and  the  net  income  therefrom,  where  he  per- 
sonally examined  the  farm  before  purchas- 
ing. Evans  v.  Duke,  140  Cal.  22,  73  Pac. 
732.  Representations  as  to  area  complained 
of  in  this  case  were  that  not  less  than  60 
acres  of  land  were  under  cultivation,  40 
acres  with  fruit  and  20  in  hay. 

False  representations  as  to  the  number  of 
acres  of  bottom  land  and  the  number  in 
crops  may  be  actionable  if  believed  and  re- 
lied upon,  although  the  purcliaser  personally 
inspects  the  land.  Thus,  where  he  alleges 
that  he  was  not  competent  to  form  an  opin- 
ion as  to  the  size  of  different  parcels  of  the 
land,  of  which  fact  the  vendor  had  knowl- 
edge, and  of  which  he  took  advantage,  it  be- 
comes a  question  for  the  jury  whether  the 
purchaser  actually  believed  and  relied  upon 
the  representations  made  to  him,  and  it  is 
error  for  the  court,  upon  the  admission  by 
the  purchaser  that  he  personally  inspected 
the  land,  to  hold  as  a  matter  of  law  that 
the  representations  were  not  actionable. 
Speed  V.  Ilollingsworth,  54  Kan.  436.  38 
Pac.  496.  A.  G.  S. 


58 


WASHINGTON  SUPREME  COURT. 


Auo., 


there  was  not  the  amount  of  land  in  orchard 
that  had  been  represented,  and  gave  notice 
to  the  defendants  that  he  would  rescind  the 
contract;  that  subsequently  to  this,  and 
prior  to  the  trial  of  the  action,  a  survey 
was  made  under  the  supervision  of  a  compe- 
tent surveyor,  and  it  was  ascertained  and 
proven,  we  think,  beyond  a  question,  that 
the  amount  of  land  in  controversy,  instead 
of  being  70  acres,  was  in  reality  48.41  acres, 
which  included  the  grapes  and  the  orchard 
generally. 

Without  reviewing  in  detail  this  testi- 
mony, which  we  have  particularly  examined, 
we  are  satisfied  that  the  special  findings  of 
the  jury  were  justified,  and  that  the  find- 
ings made  by  the  court  were  justified  by  the 
testimony;  that,  to  say  nothing  of  the  rep- 
resentations concerning  the  quantity  of 
water  available  for  irrigation,  and  the  qual- 
ity of  the  trees,  it  was  represented  to  the 
plaintiffs  that  there  were  70  acres  set  out 
in  orchard,  and  that  they  acted  on  this 
representation.  This  is  positively  sworn  to 
by  the  plaintiffs  and  other  witnesses  who 
were  present  at  the  time  the  representations 
were  made,  and  is  in  reality  not  denied  by 
the  defendant  James  W.  Offield.  But  his 
contention  is  that  he  did  not  state  as  a 
positive  fact  that  there  were  70  acres,  but 
that  he  believed  there  were;  that  he  was 
solicited  by  the  plaintiffs  to  guarantee  to 
them  that  there  were  70  acres,  and  re- 
fused to  do  so,  but  told  them  that  there 
were  70  acres,  or  about  70  acres.  This 
statement  in  relation  to  the  guaranty  is  em- 
phatically denied  by  the  plaintiffs  and  by 
other  witnesses  who  were  present  at  the 
time  of  the  conversation  spoken  of,  and  the 
jury  evidently  believed,  and  were  justified, 
we  think,  in  believing,  that  there  was  no 
such  conversation  had  at  that  time,  and 
that  there  was  in  effect  a  positive  represen- 
tation, upon  which  the  parties  plaintiff  act- 
ed, that  there  were  70  acres  cultivated  to 
orchard. 

In  regard  to  the  right  of  plaintiffs  to  act 
upon  this  representation  there  is  quite  a 
diversity  of  authority,  and  it  is  difficult  to 
lay  down  a  general  rule,  because  there  are 
particular  circumstances  controlling  almost 
every  individual  case.  Van  Horn  v.  O'Con- 
nor, 42  Wash.  513,  85  Pac.  260,  a  case 
which  is  cited  and  relied  upon  strongly  by 
the  appellants,  and  which,  in  some  of  its 
circumstance!^,  it  must  be  said,  is  similar 
to  the  case  at  bar,  was  where  O'Connor 
represented  to  Van  Horn  that  there  were 
240  acres  of  land  in  cultivation  in  the  half 
section  which  Van  Horn  was  purchasing, 
that  there  were  some  30  acres  more  which 
could  be  cultivated,  and  that  there  would  be 
not  over  50  or  60  acres  of  waste  land.  These 
statements  proved  to  be  not  exactly  correct, 
30  L.R.A.(N.S.) 


and  it  was  shown  that  there  was  not  as  much 
land  under  cultivation  as  had  been  repre- 
sented. The  trial  court  found  that  Van 
Horn  had  no  cause  of  action,  and  that  judg- 
ment was  affirmed  by  this  court,  the  court 
saying:  "It  is  clear  from  appellant  F.  M. 
Van  Horn's  evidence  that  he  obtained  all 
the  land  which  was  shown  him,  and  some 
which  was  stated  did  not  go  with  the 
half  section  purchased.  But  the  important 
and  controlling  question  in  the  case  is 
whether,  after  examining  the  land,  appellant 
may  complaint  because  there  is  not  as  much 
tillable  land  as  was  represented  by  the  re- 
spondents. This  court  has  frequently  held 
that,  where  representations  are  made  as  a 
matter  of  opinion,  there  is  no  liability  for 
misrepresentations,  where  the  parties  are 
dealing  at  arm's  length,  and  the  means  of 
knowledge  are  as  open  to  one  party  as  to 
the  other.  .  .  .  But  where  the  repre- 
sentations made  are  of  material  facts  with- 
in the  knowledge  of  the  vendor,  and  entire- 
ly without  the  knowledge  of  the  vendee,  and 
where  the  circumstances  are  such  as  reason- 
ably call  for  a  reliance  thereon,  the  rule  is 
that  the  vendee  may  rely  upon  the  repre- 
sentations of  the  vendoi."  The  court  ivas 
of  the  opinion  in  that  case  that  there  was 
no  confidential  relation  existing  between 
Mr.  O'Connor  and  Mr.  Van  Horn;  that  the 
representations  made  were  expressions  of 
opinion  about  facts  which  were  as  open  and 
obvious  to  the  appellants  as  to  the  re- 
spondents, and  that  appellants  had  an  oppor- 
tunity to  obtain  the  facts  about  which  rep* 
resentations  were  made,  and  for  that  rea- 
son dismissed  the  action. 

Conceding  here  the  correctness  of  the  prin- 
ciples of  law  laid  down  in  that  case,  we 
think  this  case  falls  within  the  second  prin- 
ciple announced,  viz,,  that  the  representa- 
tions made  were  material  facts  within  the 
knowledge  of  the  vendor,  and  entirely  with- 
out the  knowledge  of  the  vendee,  and  where 
the  circumstances  reasonably  called  for  a 
reliance  upon  such  representations.  It 
makes  no  difference  whether  the  representa- 
tions made  were  known  by  the  vendor,  as 
found  by  the  court  in  this  instance,  to  be 
false,  or  not.  The  effect  on  the  purchaser 
would  be  the  same,  and  if  he  had  a  right, 
under  all  the  circumstances,  to  rely  upon 
them,  and  did  rely  and  act  upon  them,  he 
can  recover.  There  is  a  difference  between 
the  right  of  a  vendee  to  rely  upon  the 
representations  of  the  vendor  where  the 
means  of  determining  the  truth  of  the  repre- 
sentations are  at  hand  and  it  is  easily  de- 
termined, as  in  the  case  just  cited,  and  a 
case  of  this  kind,  where,  as  shown  by  the 
testimony,  these  plaintiffs  were  entirely  un- 
familiar with  the  fruit  business,  having 
come  from  a  locality  where  orchards  were 
not  grown.     They  stated  to  the  defendant 
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at  the  tiiue  of  the  transaction  that  they 
knew  nothing  about  the  business,  and  when 
they  were  down  examining  the  orchard,  told 
him  that  they  did  not  know  a  peach  tree 
from  a  cherry  tree,  and  in  many  instances 
he  pointed  out  to  them  the  difference  in  the 
trees. 

This  case  falls  more  squarely  within  the 
rule  of  law  announced  in  Wooddy  v.  Benton 
Water  Co.  54  Wash.  124,  132  Am.  St.  Rep. 
1102,  102  Pac.  1054.  There  the  action  was 
instituted  to  recover  damages  for  false  rep- 
resentations made  by  the  defendants  in  the 
negotiations  leading  up  to  the  contract  of 
sale,  both  as  to  the  quantity  of  land  to  be 
conveyed  and  the  number  of  acres  suscepti- 
ble of  irrigation  from  the  water  company's 
canal  by  gravity  flow.  The  defendants  rep- 
resented that  the  tract  to  be  conveyed  by 
the  water  company  contained  60  acres  in 
all,  and  that  the  60  acres  were  so  situated 
in  reference  to  the  water  company's  canal 
that  the  entire  tract  could  be  irrigated 
therefrom  by  gravity  flow.  It  eventuated 
that  in  fact  the  tract  contained  only  52.64 
acres,  and  28.24  acres  of  this  were  above 
the  level  of  the  canal,  and  could  not  be 
irrigated  therefrom.  It  also  appeared  that 
the  purchaser  visited  the  land,  accompanied 
by  certain  of  the  grantors,  and  viewed  the 
premises  in  a  general  way.  But  it  appeared 
that  the  portion  of  the  land  which  could  not 
be  irrigated  from  the  canal  could  only  be 
ascertained  by  an  accurate  survey,  as,  we 
think,  it  appears  in  this  case  that  the  area 
of  this  orchard  could  only  be  obtained  by 
an  accurate  survey.  The  court,  in  the 
trial  of  that  case,  upon  the  close  of  the 
plaintiff's  testimony,  granted  a  nonsuit  to 
the  defendant.  In  reversing  the  judgment 
of  the  court,  it  was  said:  "Nor  can  we  agree 
with  the  court  below  that  the  doctrine  of 
caveat  emptor  applies  to  the  representations 
made  by  the  respondents,  to  the  effect  that 
the  entire  tract  was  under  the  level  of  the 
canal,  and  susceptible  of  irrigation  there- 
from. Strong  language  has  been  used  by 
this  and  other  courts  in  defining  the  duties 
of  purchasers,  from  which  it  might  be  in- 
ferred that  vendors  have  an  unbridled  li- 
cense to  lie  and  deceive,  but  such  has  never 
been  the  law,  and  the  tendency  of  the  more 
recent  cases  has  been  to  restrict  rather  than 
extend  the  doctrine  of  caveat  emptor," — 
citing  Strand  v.  Griffith,  38  C.  C.  A.  444,  97 
Fed.  854,  and  Noyes  v.  Belding,  5  S.  D.  603, 
59  N.  W.  1069,  where  it  was  said:  "The 
unmistakable  drift  is  towards  the  doctrine 
that  the  wrongdoer  cannot  shield  himself 
from  liability  by  asking  the  law  to  condemn 
the  credulity  of  his  victim."  Also  citing 
14  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  120, 
80  L,RJ^.(N,S.) 


wnere  the  rule  is  stated  as  follows:  "By 
the  overwhelming  weight  of  authority,  ordi- 
nary prudence  and  diligence  do  not  require 
a  person  to  test  the  truth  of  representations 
made  to  him  by  another  as  of  his  own 
knowledge,  and  with  the  intention  that  they 
shall  be  acted  upon,  if  the  facts  are  pe* 
culiarly  within  the  other  party's  knowledge 
or  means  of  knowledge,  though  they  are 
not  exclusively  so,  and  though  the  party  to 
whom  the  representations  are  made  may 
have  an  opportunity  of  ascertaining  the 
truth  for  himself."  The  opinion  concludes: 
"All  the  cases  agree  that  the  purchaser  may 
rely  upon  representations  of  the  vendor 
where  the  property  is  at  a  distance,  or 
where,  for  any  other  reason,  the  falsity  of 
the  representations  is  not  raidily  ascer- 
tainable." 

It  appears  that  the  orchard  in  this  case 
was  in  an  irregular  or  zigzag  shape,  and 
that  it  was  a  very  difficult  matter  to  de- 
termine its  area.  It  is  claimed  that  it  was 
easily  within  the  power  of  the  plaintiffs  to 
ascertain  whether  there  were  70  acres  in 
the  orchard;  but  such  ascertainment  could 
have  been  made  only  by  scientific  survey,  it 
plainly  appears  from  the  testimony  that 
either  the  representations  made  by  the  de- 
fendants were  false,  and  were  known  by 
them  to  be  false  when  made,  or  else  it  was  a 
matter  difficult  of  ascertainment,  for  the 
defendants  had  owned  and  operated  this 
farm  for  thirty  years,  setting  out  in  differ- 
ent years  different  portions  of  this  orchard, 
and  if  they,  in  this  long  period  of  operation, 
were  not  aware  of  this  discrepancy,  it  is 
unreasonable  to  hold  these  plaintiffs,  who 
were  entirely  new  to  the  business,  to  a 
speedy  determination  of  the  area.  It  was 
not  a  slight  discrepancy  in  representation. 
The  planting  and  rearing  of  an  orchard  to 
a  bearing  age  is  a  costly  business,  and  the 
difference  between  70  acres  of  land  planted 
to  fruit  trees  and  48.40  is  almost  a  third 
difference  in  area.  When  it  is  admitted 
that  the  purchase  price  of  this  land  was 
$35,000,  and  that  practically  all  the  value 
of  the  land  was  in  the  orchard,  it  is  seen 
that  the  plaintiffs  were  deprived  of  nearly 
one  third  of  the  value  of  their  purchase  as 
they  understood  it.  So  that  the  only  de- 
batable question  in  this  case  is  whether  they 
acted  with  due  diligence  in  ascertaining  the 
falsity  of  the  representations.  An  orchard 
of  forty-odd  acres  of  growing  fruit,  espe- 
cially when  it  is  in  the  irregular  shape  that 
this  orchard  was  shown  to  be,  is  liable  to 
mislead  an  inexperienced  person  concern- 
ing its  area,  and,  under  all  the  circum- 
"itances  of  this  case,  we  think  that  there 
was  no  such  laches  on  the  part  of  the  plain- 
tiffs as  would  prevent  them  from  bringing 
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this  action  for  rescission  upon  the  grounds 
alleged. 
The  judgment  will  therefore  be  affirmed. 

RudVln,  Ch.  J.,  and  Mount,  Crow,  and 
Parker,  JJ.,  concur. 

Petition  for  rehearing  denied. 


COLORADO  SUPRE»fE  COURT. 

MARY  LUNT,  Plflf.   in  Err., 

V. 

POST  PRINTING  &  PUBLISHING  COM- 
PANY. 

(—  Colo.  — ,  110  Pac.  203.) 

Negligence  —  safe  condition  of  property 
—  sounding  Aire  alarm  —  invitation. 

1.  An  owner  of  property  upon  which  in- 
dications of  fire  are  present  does  not,  by 
turning  in  a  fire  alarm,  extend   an  invitation 


to  the  members  of  the  fire  department  to 
enter  the  premises,  within  the  rule  regarding 
property  owner's  responsibility  to  invitees 
for  the  safe  condition  of  the  property. 

Same  —  duty  to  warn  of  acid. 

2.  An  owner  of  property  owes  no  duty  to 
firemen  summoned  to  extinguish  a  fire 
which  appears  to  have  started  upon  it  to 
warn  them  of  the  presence  of  quantities  of 
acid  in  the  room  where  the  fire  seems  to 
be,  the  fumes  from  which  may  be  dangerous 
to  life. 

Same  —  negligent  breaking  of  acid  con« 
talner. 

3.  Tlie  negligent  breaking  by  a  property 
owner  of  a  carboy  of  acid  upon  such  proper- 
ty ,which  causes  in  the  room  where  it  is  kept 
conditions  indicating  the  presence  of  fire,  is 
not  such  recklessness,  wantonness,  or  wil- 
fulness with  respect  to  firemen  who  are  sum- 
moned to  extinguish  the  supposed  conflagra- 
tion, as  to  render  him  liable  for  inju^  to 
them  from  the  acid  fumes. 

Pleading  —  allegation  of  knowledge. 

4.  An  allegation  that  a  property  owner 


Note.  —  Liability  of  owner  of  property 
for  injury  to  fireman  or  policeman  in 
discharge  of  duty. . 

In  the  absence  of  statutory  provisions, 
the  cases  involving  the  liability  of  a 
property  owner  for  injury  to  a  fireman  or 
policeman  on  the  premises  in  the  discharge 
of  his  public  duties  turn  upon  the  question 
as  to  the  status  of  such  officer.  If  he  is 
held  to  be  an  invitee,  the  case  is  within  the 
rule  re*?arding  the  property  owner's  re- 
sponsibility to  invitees  for  the  safe  condi- 
tion of  the  premises;  but  if  a  mere  licensee, 
as  most  of  the  cases  hold,  unless  the  case  is 
within  some  statutory  provision,  the  gener- 
al rule  as  to  liability  to  licensees  applies. 
For  the  rule  as  to  the  duty  of  an  owner 
of  premises  to  protect  a  licensee  against 
hidden  dangers,  see  note  in  17  L.R.A.  (N.S.) 
916. 

Firemen. 

The  cases  seem  to  hold  unanimously  that 
a  member  of  a  public  fire  department  who 
enters  a  building  in  the  exercise  of  his  du- 
ties is  a  mere  licensee  under  a  commission 
to  enter  given  by  law,  even  though  Jie  is 
•-esponding  to  an  alarm  turned  in  by  the 
property  owner  himself;  and,  in  the  ab- 
sence of  any  statutory  provision,  the  owner 
or  occupant  of  the  building  owes  such  fire- 
man no  duty  to  keep  it  in  a  reasonably  safe 
condition.  Many  of  the  authorities  are  re- 
viewed, and  the  reasons  for  this  rule  as  to 
the  status  of  a  fireman  in  the  discharge  of 
his  duty  are  fully  set  forth,  in  the  opin- 
ion to  LuNT  V.  Post  Printing  &  Pub.  Co. 

In  Gibson  v.  Leonard,  343  111.  182,  17 
L.R.A.  688,  36  Am.  St.  Rep.  376,  32  N.  E. 
182,  affirming  37  111.  App.  344,  a  member 
of  a  fire  insurance  patrol,  authorized  by 
statute  to  enter  buildings  that  are  burning 
or  in  danger,  to  save  property,  who  had 
responded  to  an  alarm,  and  broken  into  a 
30  L.R.A.(N.S.) 


building  which  was  on  fire,  and  was  en- 
gaged in  protecting  property  therein,  and 
who  was  injured  by  the  fall  of  a  counter- 
weight on  a  freight  elevator,  between  the 
main  fioor  and  basement,  because  of  a  de- 
fect in  the  rope,  and  a  failure  to  box  or 
guard  the  weight,  was  held  to  be  a  mere 
naked  licensee  under  a  license  given  by  law, 
to  whom  the  owner  of  the  building  owed  no 
duty  in  respect  to  the  condition  of  such 
elevator.  The  court  said:  **The  owner  of 
land  and  of  buildings  assumes  no  duty  to 
one  who  is  on  his  premises  by  permission 
only,  as  a  mere  licensee,  except  that  he  will 
refrain  from  wilful  or  affirmative  acta 
which   are   injurious." 

Other  cases  to  the  same  efTcct  as  to  the 
status  of  firemen  responding  to  an  alarm, 
and  sufficiently  set  out  on  that  point  in 
LuNT  V.  Post  Printing  &  Pub.  Co.,  are 
Woodruff  V.  Bowen,  130  Ind.  431,  22  L.R.A. 
198,  34  N.  E.  1113,  and  Beehler  v.  Daniels, 
18  R.  I.  603,  27  L.R.A.  512,  49  Am.  St.  Rep. 
790,  29  Atl.  6,  on  second  appeal,  19  R.  I. 
49,  31  Atl.  582, — the  latter  case  holding 
that  the  owner  of  a  building  is  not  liable 
to  members  of  a  fire  department  for*  a 
failure  to  guard  an  elevator  well,  or  for 
so  packing  merchandise  as  to  conduct  them 
to  such  well,  when  entering  under  a  license 
conferred  by  law  to  extinguish  a  fire.  And 
see  also  Hamilton  v.  Minneapolis  Desk  Mfg. 
Co.  78  Minn.  3,  79  Am.  St.  Rep.  350,  80  N. 
W.  093,  set  out  in  the  opinion  to  Lunt  v. 
Post  Printing  &  Pub.  Co. 

In  New  Omaha  Thomson-Houston  Electric 
Light  Co.  V.  Anderson,  73  Neb.  84,  102  N. 
W.  89,  and  New  Omaha  Thomson-Houston 
Electric  Light  Co.  v.  Bendsen,  73  Neb.  49, 
102  N.  W.  96,  where  firemen  at  a  iire  were 
killed  by  an  electric  shock  received  while 
lowering  a  truck  ladder  between  two  of  de- 
fendant's wires,  and  alleged  to  have  l>een 
due  to  defendant's  negligence,  it  was  held 
that  such  firemen  were  bare  licensees;  and 
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had  knowledge,  either  actual  or  implied,  of 
a  certain  fact,  amounts  merely  to  an  alle- 
gation that  he  had  implied  knowledge  there- 
of. 

Negligence  —  unsafe   premises  —  fire 
^  acid  fumes  —  duty  of  owner. 

5.  One  summoning  the  municipal  fire  de- 
partment to  extinguish  a  fire  which  appears 
to  have  started  on  his  property  is  under  no 
obligation  to  its  members  to  acquaint  him- 
self with  the  character  of  the  smoke  issuing 
from  a  room,  whether  it  is  caused  by  fire  or 
is  the  fumes  of  acid  which  he  keeps  there. 

Nuisance  —  acid  fumes  —  liability  to 
firenien. 

6.  The  keeping  by  a  printer  of  a  quantity 
of  nitric  acid  in  carboys  upon  his  premises, 
for  use  in  his  business,  is  not  such  a  nui- 
sance as  to  render  him  liable  for  injuries 
to  a  fireman,  summoned  to  extinguish  a 
fire  which  seems  to  have  started  in  the 
room  where  it  is  kept,  through  the  breath- 
ing of  the  acid  fumes. 

(July  6,  1910.) 


ERROR  to  the  District  Court  for  the  City 
and  County  of  Denver  to  review  a  judg- 
ment in  defendant's  favor  in  an  action 
brought  to  recover  damages  for  the  death  of 
plaintiff's  husband,  which  was  alleged  to 
have  been  caused  by  defendant's  negligence. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Stephen  W.  Ryan  and  Richard- 
son &  Hawkins,  for  plaintiff  in  error: 

The  owner  of  premises  owes  a  duty  to  a 
member  of  the  fire  department  whom  he  in- 
vites onto  said  premises  in  the  line  of  his 
duty,  with  respect  to  latent  dangers  existing 
in  the  said  premises,  known  to  such  owner, 
and  not  to  the  person  so  invited. 

Cameron  v.  Kenyon-Connell  Commercial 
Co.  22  Mont.  312,  44  L.R.A.  508,  74  Am. 
St.  Rep.  602,  56  Pac.  358. 

As  against  a  danger  inimical  to  human 
life,  the  owner  of  property,  with  knowledge, 
owes  to  the  guest,  the  licensee,  and  the  tres* 
passer  alike,  the  duty  of  imparting  informa- 


the  court,  after  reviewing  authorities,  said : 
"The  cases  seem  to  establish  that,  in  the  ab- 
sence of  any  statute  or  ordinance  prescrib- 
ing a  duty  towards  firemen  on  the  part  of 
the  owner  of  premises,  the  latter  is  not  li- 
able* for  anything  short  of  a  designed 
injury." 

And  to  same  effect  is  Eckes  v.  Stetler,  98 
App.  Div.  76,  90  N.  Y.  Supp.  473,  where  a 
city  fireman  in  a  building  for  the  purpose 
of  extinguishing  a  fire  therein  was  injured 
by  reason  of  an  elevator  shaft  not  having 
been  properly  guarded,  and  the  hatchway 
thereof  not  properly  closed. 

And  in  Baker  v.  Otis  Elevator  Co.  78  App. 
Div.  513,  79  N.  Y.  Supp.  663,  it  was  held 
that,  in  the  absence  of  any  statute  requiring 
elevator  wells  in  factories  to  be  guarded,  the 
owner  of  a  factory  in  a  city  is  not  liable  to 
a  city  fireman  who,  while  fighting  a  fire  in 
the  factory  in  the  early  morning,  while  it 
was  still  dark,  stepped  into  an  unguarded 
elevator  well,  especially  where  it  does  not 
appear  that  the  fireman  entered  the  building 
by  any  way  which  it  was  reasonable  for  the 
owner  to  anticipate  anyone  woud  enter, 
nor  that  the  dangerous  condition  was  not 
created  by  other  firemen,  who  had  entered 
the  building  ahead  of  the  plaintiff. 

In  Woods  V.  Miller,  30  App.  Div.  232, 
52  N.  Y.  Supp.  217,  where  a  city  fireman 
went  upon  the  roof  of  a  burning  building 
in  the  discharge  of  his  duty,  and  while 
groping  his  way  in  the  dense  smoke  and 
darkness,  stepped  over  the  parapet  of  the 
party  w^all  between  the  burning  building 
and  the  adjoining  premises,  and  fell  into  an 
opening  constituting  the  back  yard  or  air 
shaft  of  the  adjoining  premises,  it  was  held 
that  the  owner  of  such  adjoining  premises 
was  not  liable  for  the  fireman's  injuries  by 
reason  of  its  failure  to  cover  its  entire  lot 
with  a  roof,  or  to  fence  along  the  top  of  the 
party  wall  adioining  the  vacant  portion  of 
30  L.R.A.(N.S.) 


its  lot,  to  prevent  anyone  falling  into  such 
portion. 

— ^violation  of  duty  enjoined  by  a  statute 

or   ordinance. 

In  some  of  the  above  cases  the  property 
owner's  violation  of  some  statute  has  been 
alleged  as  an  element  of  negligence  for 
which  he  should  be  liable  to  a  fireman  in< 
jured  as  a  result  of  such  violation.  Thus, 
in  Gibson  v.  Leonard,  supra,  it  appeared 
that  there  was  an  ordinance  requiring  ele- 
vators and  other  things  "so  located  as  to 
endanger  the  lives  and  limbs  of  those  em- 
ployed" in  factories,  etc.,  to  be,  so  far  as 
practicable,  so  covered  or  guarded  as  to 
insure  against  any  injury  to  such  employ- 
ees. But  it  was  held  that  such  ordinance 
did  not  create  any  liability  for  noncompli- 
ance therewith  in  favor  of  a  fire  patrolman 
who  was  a  mere  licensee  on  the  premises, 
as  he  was  not  within  the  class  of  persons  for 
whose  protection  the  ordinance  was  passed. 

So,  in  Woodruff  v.  Bo  wen,  supra,  it  was 
held  that  an  ordinance  requiring  the  owner 
of  a  dangerous  or  insecure  wall  or  building 
to  make  it  safe  upon  notice  does  not  apply 
to  a  .building  which  is  safe  for  the  pur- 
poses of  commerce  and  trade,  but  falls  by 
reason  of  the  large  quantities  of  water 
thrown  into  and  upon  it  in  extinguishing 
a  fire,  thus  putting  it  to  an  extraordinary 
strain. 

In  Hamilton  v.  Minneapolis  Desk  Mfg. 
Co.  supra,  it  was  also  held,  as  noted  in  the 
opinion  in  Lunt  v.  Post  Printing  &  Pub. 
Co.,  that  the  statute  there  involved  imposed 
no  duty  as  to  firemen. 

And  in  Eckes  v.  Stetler,  supra,  it  was 
held,  in  regard  to  the  alleged  breach  of  stat- 
utory obligations,  that  the  fireman  injured 
was  not  a  party  authorized  by  the  express 
terms  of  the  statute  to  sue  thereunder. 

In  New  Omaha  Thomson-Houston  Electrio 
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tion  as  to  such  danger,  when  it  is  within 
his  power,  where  he  has  knowledge  of  their 
presence  on  the  premises  where  the  danger 
is  situated. 

Atlanta  Cotton-Seed  Oil  Mills  v.  Coffey, 
80  Ga.  145,  12  Am.  St.  Rep.  244,  4  S.  £. 
769;  Galveston  Oil  Co.  v.  Morton,  70  Tex. 
400,  8  Am.  St.  Rep.  611,  7  S.  W.  766; 
Beck  V.  Carter,  68  N.  Y.  283,  23  Am.  Rep. 
176;  Lowe  v.  Salt  Lake  City,  13  Utah,  91, 
67  Am.  St.  Rep.  708,  44  Pac.  1060;  Bennett 
V.  Louisville  &  N.  R.  Co.  102  U.  S.  577,  26  L. 
ed.  236;  Beehler  v.  Daniels,  18  R.  L  563,  27 
L.R.A.  612,  49  Am.  St.  Rep.  790,  29  Atl. 
6;  Crogan  v.  Schiele,  53  Conn.  186,  55  Am. 
Rep.  88,  1  Atl.  899 ;  Toomey  v.  Sanborn,  146 
Mass.  28,  14  N.  E.  921. 

A  mere  passive  acquiescence  on  the  part 


of  the  owner  or  occupant,  in  the  use  of  real 
property  by  others,  does  not  involve  him  in 
any  liability  to  them  for  its  unfitness  for 
such  use,  unless  the  act  is  committed  with 
notice  of  the  fact  that  strangers  are  likely 
to  approach,  and  without  any  effort  to  warn 
them  of  the  danger,  under  circumstances 
which  justify  a  belief  that  the  owner  was 
indifferent  to  the  injuries  which  might  hap- 
pen to  them. 

2  Shearm.  &  Redf.  Neg.  §  706;  Carskad- 
don  V.  Mills,  6  Ind.  App.  22,  31  N.  E.  559 ; 
Plummer  v.  Dill,  156  Mass.  426,  32  Am.  St. 
Rep.  463,  31  N.  E.  128;  Hart  v.  Cole,  156 
Mass.  475,  16  L.R.A.  557,  31  N.  E.  644; 
Eckes  V.  Stetler,  98  App.  Div.  76,  90  N.  Y. 
Supp.  473;  21  Am.  &  Eng.  Enc.  Law,  p.  473; 
Herrick  v.   Wixom,   121  Mich.   384,   80   N. 


Light  Co.  V.  Anderson,  supra,  it  was  held 
that  an  ordinance  requiring  those  owning 
and  operating  overhead  wires  in  time  of  fire 
to  send  one  or  more  linemen  to  the  scene 
of  the  fire,  who  should  report  to  the  chief  of 
the  fire  department  or  tne  city  electrician, 
and  disconnect  and  remove  any  dangerous 
wires,  imposed  no  further  duty  as  to  such 
wires  than  merely  to  furnish  such  line- 
men, who  then  became  subject  to  the  control 
of  the  city  authorities. 

In  Kelly  v.  Henry  Muhs  Co.  71  N.  J.  L. 
358, 59  Atl.  23,  where  a  city  fireman  sought 
compensation  from  the  owner  of  a  factory 
for  injuries  received  by  the  former  while  in 
the  performance  of  his  duties,  by  falling 
through  an  unguarded  elevator  shaft  in 
the  latter's  factory,  and  the  liability  of 
such  owner  was  predicated  solely  upon  a 
statute  relating  to  factories,  etc.,  and  the 
safety,  etc.,  of  operatives,  and  requiring, 
among  other  things,  that  all  hoistways  and 
elevators  in  factories  should  be  protected  by 
trapdoors  or  guard  rails,  it  was  held  that 
the  statute  was  exclusively  for  the  benefit 
of  the  class  named,  and  that  accordingly  the 
fireman  could  not  recover  thereunder. 

The  case  of  Cameron  v.  Kenyon-Connell 
Commercial  Co.  22  Mont.  312,  44  L.R.A. 
508,  74  Am.  St.  Rep.  602,  56  Pac.  368,  in 
which  the  plaintiff  was  allowed  to  recover, 
is  sufficiently  set  out  and  distinguished, 
and  the  ground  of  such  recovery  shown, 
in  the  opinion  in  Lunt  v.  Post  Printing  & 
Pub.  Co. 

Policemen. 

"There  is  no  logical  distinction  between 
the  rights  of  a  fireman  and  a  policeman  on 
private  premises  in  the  performance  of 
duty,  and  I  am  of  opinion  that  they  are 
both  licensees  by  operation  of  law,  but  may 
not  be  said  to  be  upon  the  premises  by  in- 
vitation of  the  owner,  express  or  implied." 
Racine  v.  Morris,  136  App.  Div.  467,  121  N. 
Y.  Supp.  146. 

"It  IS  now  well  settled  that  where  a  police 
officer  or  fireman  enters  upon  premisoa  in 
order  that  ho  may  better  perform  his  duties 
as  such,  but  without  any  express  or  implied 
invitation  of  the  owner  of  the  premises,  he  ' 
30  L.R.A.(N.S.) 


is  a  mere  licensee,  and  such  owner  owes 
him  no  duty  except  to  refrain  from  inflicting 
wilful  or  wanton  injury  upon  him.  The  doc- 
trine applies  equally  to  cases  where  the 
license  is  given  by  law."  Thrift  v.  Vanda- 
lia  R.  Co.  145  111.  App.  414. 

So,  a  police  officer  who  accompanies  an 
express  wagon,  to  protect  it  from  strikers, 
to  a  building,  and  who,  upon  its  backing  up 
to  the  elevator  opening,  to  receive  its  load, 
steps  into  the  opening,  either  to  get  oat  of 
the  way  of  those  loading  the  goods,  or  to 
protect  the  employees  of  the  express  com- 
pany in  taking  possession  of  them,  is  either 
a  trespasser  or  a  licensee,  to  whom  the 
owner  of  the  building  owes  no  duty  except 
to  refrain  from  wilfully  or  wantonly  injur- 
ing him;  and  such  owner  is  not,  therefore, 
liable  for  the  officer's  death  by  falling  down' 
the  shaft,  although  the  opening  was  unlight- 
ed  and  unguarded,  and  the  elevator  not  at 
the  opening.  Casey  v.  Adams,  234  111.  350, 
17  L.R.A.(N.S.)  776,  123  Am.  St.  Rep.  105, 
84  N.  E.  933,  affirming  137  IlL  App.  404. 

And  in  Creeden  v.  Boston  &  M.  R.  Co. 
193  Mass.  280,  79  N.  E.  344,  9  A.  &  E.  Ann. 
Cas.  1121,  a  police  officer  who  entered  de- 
fendant's train  merely  for  the  purpose  of 
looking  for  and  arresting  certain  "crim- 
inals" who,  as  he  was  informed  and  be- 
lieved, were  escaping  on  said  train,  was  held 
to  be  at  most  a  mere  licensee,  to  whom  de- 
fendant owed  no  duty  to  keep  his  premises 
in  a  safe  condition,  and  was  liable  only  for 
reckless  or  wanton  misconduct  on  the  part 
of  itself  or  its  servants;  and  accordingly  de- 
fendant in  this  case  was  held  not  liable  for 
the  death  of  such  officer,  due  to  its  alleged 
negligence. 

But  in  Learoyd  v.  Godfrey,  138  Mass. 
315,  where  a  policeman  who  had  entered 
upon  premises  at  the  request  of  a  tenant, 
to  arrest  a  person,  was  injured  in  conse- 
quence of  the  defective  condition  of  the  ap- 
proach, the  owner  of  the  premises,  in  pos- 
session of  the  part  where  the  defect  existed, 
was  held  liable  on  the  pjround  that  the  of- 
ficer was  an  invitee.  The  last  case  is  dis- 
tinjTuislicd  as  to  the  nature  of  the  place 
where  the  injury  occurred  in  Berry  v.  Bos- 
ton Elev.  R.  Co.  188  Mass.  530,  74  N.  E. 
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W.  117,  81  N.  W.  333;  Beach,  Contrib.  Neg. 
§  50;  Wharton,  Neg.  §  346;  Marble  v. 
Ross,  124  Mass.  44;  Houston  &  T.  C.  R.  Go. 
T.  Sympkins,  54  Tex.  615,  38  Am.  Rep. 
632;  Brown  y.  Lynn,  31  Pa.  610,  72  Am. 
Dec.  768;  Needham  v.  San  Francisco  &  S. 
J.  R.  Ck).  37  Cal.  409;  Davies  v.  Mann,  10 
Mees.  ft  W.  546,  19  Eng.  Rul.  Gas.  190; 
1  Shearm.  &  Redf.  Neg.  §  99;  Denver  &  R. 
G.  R.  Co.  V.  Butfehr,  30  Colo.  27,  69  Pac. 
582. 

It  is  the  duty  of  those  who  use  hazard- 
ous agencies  to  control  them  carefully,  to 
adopt  every  known  safeguard,  and  to  avail 
themselves,  from  time  to  time,  of  every  ap- 
proved invention  to  lessen  their  danger  to 
others. 

Frankford  ft  B.  Turnp.  Co.  v.  Philadelphia 


&  T.  R.  Co.  54  Pa.  345,  93  Am.  Dec.  708; 
Perham  v.  Portland  General  Electric  Go.  33 
Or.  461,  40  L.R.A.  799,  72  Am.  St.  Rep. 
730,  53  Pac.  14;  Carter  v.  Towne,  98  Mass. 
667,  96  Am.  Dec.  682;  Heaven  v.  Pender, 
L.  R.  11  Q.  B.  Div.  503,  19  Eng.  Rul.  Gas. 
81;  Burkhardt  v.  Schott,  101  Mo.  App.  465, 
74  S.  W.  430;  Finnegan  v.  Fall  River  Gas 
Works   Co.   159  Mass.   311,   34  N.  E.   523. 

Messrs.    Waldron    &    Thompson    and' 
John  T.  Bottom,  for  defendant  in  error: 

An  allegation  of  knowledge,  either  actual 
or  implied,  of  the  deadly  nature  of  the 
fumes  and  vapors,  amounts  in  law  merely  to 
a  charge  that  the  defendant  ought  to  have 
known,  and  not  that  it  did  in  fact  know, 
what  the  noxious  properties  of  such  fumes 
and  vapors  were. 


933,  where  it  was  held  that  a  street  rail- 
way company  was  not  liable  for  injuries  to 
a  police  officer,  caused  by  his  stepping 
through  a  hole  in  the  platform  of  an  old, 
discarded  car,  used  merely  as  a  shelter  for 
conductors  when  off  duty,  where  he  was 
called  by  a  conductor,  acting  oustide  the 
scope  of  his  employment,  and  as  a  practical 
joke,  to  arrest  "two  crooks." 

Where  a  police  officer  who  was  in  the 
habit  of  visiting  a  railroad  station  at  the 
time  of  the  arrival  and  departure  of  trains 
was  negligently  stVuck  and  injured  by  one 
of  defendant's  trucks  while  at  such  station, 
it  was  held  in  Ingalls  v.  Adams  Exp.  Co. 
44  Minn.  128,  46  N.  W.  325,  that  the  de- 
fendant was  bound  to  use  reasonable  care 
in  the  exercise  of  its  business  so  as  not  to 
injure  persons  lawfully  on  the  premises,  and 
that  plaintiff's  evidence  of  defendant's  neg- 
ligence should  have  been  submitted  to  the 
jury. 

This  holding,  however,  similarly  to  that 
of  Learoyd  v.  Godfrey,  supra,  seems  to  be 
based  upon  the  public  nature  of  the  prem- 
ises and  defendant's  negligent  breach  of  a 
duty  to  the  public  to  exercise  due  care,  and 
would  apply  to  any  other  person  as  well  as 
to  a  police  officer. 

So,  in  Bradburn  v.  Whatcom  County  R.  & 
Light  Co.  45  Wash.  582,  14  L.R.A.(N.S.) 
526,  88  Pac.  1 020,  the  defendant  was  held 
liable  for  injuries  to  a  policeman  riding  on 
one  of  its  cars  on  strictly  city  business, 
free  of  charge,  in  accordance  with  a  munic- 
ipal ordinance,  but  this  holding  was  on  the 
ground  that  plaintiff  was  a  passenger,  and 
would  apply  to  any  other  passenger  as  well 
as  to  a  policeman.^ 

— ^violation  of  duty  enjoined  by  statute  or 

ordinance. 

Most  of  the  cases  of  injuries  to  police- 
men, however,  involve  statutory  provisions. 
Thus,  in  Ryan  v.  Thompson,  6  Jones  k  S. 
133,  where  a  policeman  on  duty,  seeing  a 
window  in  defendant's  store  open  at  night, 
and  suspecting  something  wrong,  entered 
and  was  injured  by  falling  through  an  open 
hoiatway,  the  court  said:  "The  city  ordi- 
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nance  providing  for  railings  around  hoist- 
ways,  and  for  their  being  closed  on  the  com- 
pletion of  the  business  of  each  day,  would 
seem  to  be  a  wise  precaution  in  favor  of 
policemen,  firemen,  and  others  who  are  of- 
ten obliged  to  enter  at  night  stores  and 
warehouses,  with  which  thev  are  not  famil- 
iar, to  arrest  burglars,  extinguish  fires,  or 
for  other  lawful  occasions,  and  the  omission 
by  the  owner  or  occupant  of  a  building  to 
use  the  precaution  indicated  in  the  ordi- 
nance would  reasonablv  subject  him  to  an 
action  for  damages  in  favor  of  one  lawfully 
on  the  premises,  who  should  sustain  injury 
through  such  omission.  A  breach  of  the 
ordinance  under  such  circumstances  would 
be  negligence."  But  in  that  case  the  offi- 
cer failed  to  recover,  as  the  evidence  did 
not  establish  that  the  defendant  violated 
the  ordinance  in  question. 

Racine  v.  Morris,  supra,  while  holding 
that  an  action  would  not  lie  at  common  law 
to  recover  for  the  death  of  a  police  officer 
who,  on  discovering  the  door  of  a  building 
ajar  at  night,  entered,  in  the '  performance 
of  his  duty,  and  fell  down  an  unguarded 
elevator  shaft,  further  held  that  a  statute 
providing,  among  other  things,  that  the 
guards  and  trapdoors  of  freight  elevators 
shall  be  closed  at  the  close  of  business  each 
day,  "was  intended  for  the  protection  of 
policemen,  firemen,  and  others  lawfully  on 
the  premises,"  and  that  while  no  recovery 
could  be  had  on  account  of  the  mere  viola- 
tion of  the  statute,  such  violation  was 
prima  facie  evidence  of  negligence,  which, 
while  not  conclusive,  was  sufficient  to  take 
the  case  to  the  jury,  and  to  sustain  a  recov- 
ery upon  the  theory  of  negligence. 

(Upon  the  general  subject  of  private  ac- 
tion for  violation  of  a  statute,  see  note  to 
Wolf  V.  Smith,  9  L.R.A.(N.S.)    338.) 

And  the  case  of  Parker  v.  Barnard,  135 
Mass.  116,  46  Am.  Rep.  450,  cited  in  Ra- 
cine V.  Morris,  siipra,  conceding  that  a  po- 
lice officer  who,  in  the  performance  of  his 
duty,  enters  a  building  the  doors  of  which 
are  found  open  at  night,  is  a  mere  licensee, 
held  that  a  general  statute  providing  that 
the  openings  of  any  hoistway,  elevator,  or 
well  hole  in  any  building  in  a  certain  citjr 
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Zieman  v.  Kieckhefer  Elevator  Mfg.  Co. 
90  Wis.  497,  63  N.  W.  1021 ;  O'Keefe  v.  Na- 
tional Folding  Box  &  Paper  Co.  66  Conn. 
38,  33  Atl.  588;  Durell  v.  Hartwell,  26  R. 
I.   125,   58  Atl.   448. 

The  deceased  was  a  mere  licensee  upon 
defendant's  premises,  and  as  it  does  not  ap- 
pear that  the  defendant  had  any  notice  or 
knowledge  that  the  members  of  the  fire  de- 
partment then  present  were  not  cognizant, 
by  the  use  of  their  senses  of  the  nature  of 
the  conditions  then  existing,  and  the  dangers 
incident  thereto,  he  was  under  no  active 
duty  to  such  members  of  the  fire  department 
to  impart  any  warning  in  their  behalf. 

Parker  v.  Barnard,  135  Mass.  116,  46  Am. 
Rep.  450;  Mathews  v.  Beusel,  51  N.  J.  L. 
30,  16  Atl.  196;  Dixon  v.  Swift,  98  Me. 
207,  56  Atl.  763;  Flaherty  v.  Nieman,  125 
Iowa,  546,  101  N.  W.  280;  18  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  1136;  Morgan  v.  Penn- 
sylvania R.  Co.  7  Fed.  79,  19  Blatchf.  239; 
Watson  V.  Manitou  &  P.  R.  Co.  41  Colo.  138, 
17  L.R.A.(N.S.)  916,  92  Pac.  17;  3  Elliott, 
Railroads,  §  1250. 

A  fireman  who  enters  private  premises  for 
the  purpose  of  extinguishing  a  fire  or  a  sup- 
posed fire  therein  is  discharging  a  public 
duty  enjoined  upon  him  by  the  nature  of  his 
employment  and  services,  and  while  upon 
the  premises  for  such  purpose,  stands  in  the 
relation  of  a  mere  licensee  to  the  owner, 
and  the  latter  is  exonerated  from  all  liabil- 
ity for  accidents  resulting  from  the  dan- 
gerous condition  of  the  premises,  although 
the  owner  may  have  known  of  such  danger- 
ous conditions,  and  failed  to  give  the  fire- 
man notice  thereof. 

Hamilton  v.  Minneapolis  Desk  Mfg.  Co.  78 
Minn.  3,  79  Am.  St.  Rep.  350,  80  N.  W.  694; 
Gibson  v.  Leonard,  37  111.  App.  349 ;  Cooley, 
Torts,  304,  313;  Woodruff  v.  Bowen,  136 
Ind.  431,  22  L.R,A.  198,  34  N.  E.  1113; 
Reardon  v.  Thompson,  149  Mass.  267,  21  N. 
E.  369;  Pollock,  Torts,  p.  426;  Beehler  v. 
Daniels,  19  R.  L  49,  31  Atl.  582;  New 
Omaha  Thomson-Houston  Electric  Light 
Co.  v.  Anderson,  73  Neb.  84,  102  N.  W. 
89;  Kelly  v.  Henry  Muhs  Co.  71  N.  J.  358, 
59  Atl.  23;  Baker  v.  Otis  Elevator  Co.  78 
App.  Div.  513,  79  N.  Y.  Supp.  663; 
Eckes  V.  Stetler,  98  App.  Div.  76,  90  N.  Y. 
Supp.   475;    Kohn   v.   Lovett,   44   Ga.   ?51; 


Frontier  Steam  Laundry  Co.  v.  Connolly, 
72  Neb.  767,  68  L.R.A.  426,  101  N.  W.  997; 
2  Cooley,  Torts,  3d  ed.  p.  1268. 

No  contractual  obligations,  express  or  im- 
plied, exist  between  members  of  the  publie 
fire  department  and  the  owner  of  a  building 
within  which  a  fire  breaks  out. 

Cooley,  Torts,  2d  ed.  pp.  448,  450;  School 
Dist.  No.  80  V.  Burress,  2  Neb.  (Unof.)  554, 
89  N.  W.  610;  2  Dill.  Mun.  Corp.  4th  ed. 
§  976;  Ralli  v.  Troop,  157  U.  S.  386,  39  I*. 
ed.  742,  15  Sup.  Ct.  Rep.  668. 

Unexpected  or  unusual  results  do  not  con- 
stitute  negligence  in  the  failure  to  antici* 
pate  and  provide  against  the  same. 

Deiaenrieter  v.  Kraus-Merkel  Malting  Co. 
97  Wis.  279,  72  N.  W.  738;  Lawless  ▼. 
Laclede  Gaslight  Co.  72  Mo.  App.  679;  Pur- 
dy  V.  Westingliouse  Electric  &  Mfg.  Co.  197 
Pa.  257,  51  L11.A.  881,  80  Am.  St  Rep. 
816,  47  Atl.  237;  Farmers'  High  Line  Canal 
&  R.  Co.  V.  Westlake,  23  Colo.  29,  46  Pac- 
134;  Koontz  v.  Chicago,  R.  I.  &  P.  R.  Co. 
65  Iowa,  224,  64  Am.  Rep.  5,  21  N.  W. 
577 ;  Texas  &  N.  0.  R.  Co.  v.  McKee,  9  Tex. 
Civ.  App.  100,  29  S.  W.  544;  Smith  v.  Texas 
&  P.  R.  Co.  24  Tex.  Civ.  App.  92,  58  S.  W. 
151;  Bock  v.  Grooms,  2  Neb.  (Unof.)  803, 
92  N.  W.  603;  Davis  v.  Chicago,  M.  &  St. 
P.  R.  Co.  93  Wis.  470,  33  L.R.A.  654,  57 
Am.  St.  936,  67  N.  W.  16,  1132;  Armstrong 
V.  Medbury,  67  Mich.  250,  11  Am.  St.  Rep. 
585,  34  N.  W.  666;  Cleghorn  v.  Thompson, 
62  Kan.  727,  54  L.R.A.  402,  64  Pac.  605; 
Sweeney  v.  Merrill,  38  Kan.  216,  5  Am.  St. 
Rep.  734,  16  Pac.  454 ;  Murphy  v.  New  York, 
89  App.  Div.  93,  85  N.  Y.  Supp.  445;  Mc- 
Kenzie  v.  Waddell  Coal  Co.  89  App.  Div. 
415,  85  N.  Y.  Supp.  819;  Allison  Mfg.  Co. 
V.  McCormick,  118  Pa.  619,  4  Am.  St.  Rep. 
613,  12  Atl.  273;  Wood  v.  Pennsylvania  R. 
Co.  177  Pa.  306,  35  L.R.A.  199,  55  Am. 
St.  Rep.  728,  35 '  Atl.  699;  Woodruflf  v. 
Bowen,  supra;  Gould  v.  Slater  Woolen  Co. 
147  Mass.  315,  17  N.  E.  531;  Converse  v. 
Walker,  30  Hun,  596;  Cutter  v.  Hemlen, 
147  Mass.  471,  1  L.R.A.  429,  18  N.  E.  398; 
Deane  v.  Roaring  Fork  Electric  Light  &  P. 
Co.  6  Colo.  App.  525,  39  Pac.  340;  Benfield 
V.  Vacuum  Oil  Co.  75  Hun,  209,  27  N.  Y. 
Supp.  16;  Lothrop  v.  Fitchburg  R.  Co.  150 
Mass.  423,  23  N.  E.  228;  Zieman  v.  Kieck- 
hefer  Elevator   Mfg.    Co.    supra;    Stone    v. 


shall  be  protected  by  a  railing  and  trap- 
door was  intended  for  the  benefit  of  all  those 
upon  the  premises  in  the  performance  of 
lawful  duties,  even  if  but  licensees,  and 
that  accordingly  such  officer  might  recover 
under  the  statute,  where  he  was  injured  by 
fallinp^  down  an  unguarded  elevator  well. 
In  Thrift  v.  Vandalia  R,  Co.  supra, 
where  a  police  officer  was  run  over  by  a 
train  running  backward  without  statutory 
precautions,  as  he  was  crossing  a  track 
m  defendant's  yard,  in  an  endeavor  to  ap- 
30  L.R.A,  (N.S.) 


prehend  unknown  persons  who  he  had  been 
informed  were  stealing  property  stored  in 
freight  cars  there,  it  was  held  that  the 
statute  alle*ied  to  have  been  violated  could 
have  been  intended  only  for  the  benefit 
of  those  who  might  go  upon  the  defendant's 
private  rio:ht  of  way  upon  its  business,  or 
by  its  solicitation  or  invitation,  or  by  its 
authority,  and  that  accordingly  a  mere  vio- 
latinn  of  such  statute  did  not  support  an 
action  by  a  police  ofiicer,  entering  as  a 
mere  licensee.  A.  C,  W. 
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Boston   ft  A.   R.   Co.   171   Mass.   536,   41 
L.RJL  7M,  61  N.  E.  1. 

Fire  is  such  an  unanticipated  condition 
that  defendant  was  not  bound  to  foresee  and 
provide  against  the  happening  thereof, 
growing  out  of  the  unexpected  escape  of 
nitric  acid. 

Gilmore  ▼.  Mittineague  Paper  Co.  169 
Mass.  471,  48  N.  E.  623;  Pauley  ▼.  Steam 
Gauge  ft  Lantern  Co.  131  N.  Y.  90,  16 
Ii,R.A,  194,  29  N.  E.  999;  Bellino  y.  Colum- 
bus Oonstr.  Co.  188  Mass.  430,  74  N.  E. 
684 ;  Stone  ▼.  Boston  ft  A.  R.  Co.  171  Mass. 
536,  41  LJt.A.  794,  51  N.  E.  1;  Pullman 
Palace  Car  Co.  ▼.  Barker,  4  Colo.  344,  34 
Am.  Rep.  89;  Ray  Negligence  of  Imposed 
Duties,   Personal,   pp.    133,   et  seq. 

Where  premises  are  in  a  known  dangerous 
condition,  such  as  a  house  on  fire  or  sup- 
posed to  be  on  fire,  the  rule  of  exercising 
reasonable  care  to  provide  a  safe  place,  etc., 
has  no  application. 

Downes  ▼.  Elmira  Bridge  Co.  179  N.  T. 
136,  71  N.  E.  743;  Poorman  Silver  Mines 
Co.  V.  Bevling,  34  Colo.  37,  81  Pae.  262. 

Use  of  nitric  acid  in  defendant's  busi- 
ness did  not  involve  the  employment  of  an 
agency  or  substance  inherently  dangerous 
per  se,  so  as  to  subject  it  to  any  greater 
degree  of  care  and  diligence  towards  the 
plaintiff  than  would  be  the  case  if  any  other 
character  of  defect  or  danger  in  or  about 
its  premises  were  the  subject  of  complaint. 

Gibson  v.  Torbet,  115  Iowa,  163,  '56  L.ILA. 
98,  91  Am.  St.  Rep.  147,  88  N.  W.  443; 
Means  v.  Southern  California  R.  Co.  144 
Cal.  473,  77  Pac.  1001,  1  A.  ft  E.  Ann.  Cas. 
206 ;  Kilbride  v.  Carbon  Dioxide  ft  Magnesia 
Co.  201  Pa.  552,  88  Am.  St  Rep.  829,  51  AtL 
347. 

Musser,  J.,  delivered  the  opinion  of  the 
court: 

In  this  action  there  was  a  demurrer  to 
the  complaint  on  the  ground  that  the  com- 
plaint did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  against  the  de- 
fendant. The  demurrer  was  sustained.  The 
plaintiff  elected  to  stand  upon  the  com- 
plaint, whereupon  the  complaint  was  dis- 
missed, and  judgment  was  rendered  in  favor 
of  the  defendant  for  costs.  From  this  judg- 
ment the  plaintiff  brought  the  action  here 
on  error,  assigning  as  error  the  action  of 
the  court  in  sustaining  the  demurrer  to 
the  complaint,  dismissing  the  same,  and 
rendering  the  judgment  in  favor  of  the  de- 
fendant. 

The  complaint  first  alleges  the  corporate 
capacity  of  the  defendant;  that  Frank  P. 
Lunt  was  the  husband  of  the  plaintiff,  and 
a  member  of  the  fire  department  of  the  city 
and  county  of  Denver,  and  acting  in  that 
capacity  on  the  20th  day  of  September, 
30  LJLA.(N.S.) 


1904;  that  the  defendant  was  occupying  a 
portion  of  the  building,  particularly  a  room 
in  the  second  story  thereof,  known  as  an 
etching  room,  near  the  comer  of  Sixteenth 
and  Curtis  streets,  in  the  city  of  Denver. 
The  complaint  then  proceeds  as  follows: 

"Fourth.  That  at  or  about  3:30  o'clock 
in  the  afternoon  of  said  day,  the  defendant 
company  caused  an  alarm  of  fire  to  be 
turned  in  from  the  fire  box  at  the  comer 
of  Sixteenth  and  Curtis  streets,  and  there- 
by invited  the  fire  department  of  the  city 
and  county  of  Denver,  and  its  members,  in- 
cluding the  said  Frank  P.  Lunt,  to  come  to, 
upon,  and  in  the  premises  so  occupied  by 
the  said  defendant,  as  aforesaid,  as  an 
etching  room,  for  the  supposed  purpose  of 
putting  out  the  fire  therein. 

"Fifth.  That  in  pursuance  to  said  invi- 
tation, and  in  obedience  to  and  in  con- 
formity with  his  duties  as  a  member  of 
the  fire  department  of  said  city  and  county 
of  Denver,  said  Frank  P.  Lunt  did  forth- 
with proceed  to  said  etching  room,  at  the 
place  aforesaid,  so  occupied  as  aforesaid, 
from  which  said  room  large  volumes  of  sup- 
posed smoke  were  issuing. 

"Sixth.  That  there  was  no  fire  upon  or 
in  said  premises,  but  the  said  supposed 
smoke  was  caused  by  the  liberation  of  a 
large  amount  of  nitric  acid,  then  and  there 
kept  in  the  said  etching  room  by  the  de- 
fendant company. 

"Seventh.  That  the  said  Frank  P.  Lunt, 
supposing  and  believing  that  a  fire  existed 
in  the  said  etching  room,  did  enter  the  same 
in  his  capacity  as  a  member  of  the  fire  de- 
partment, and  did  seek  for  and  attempt  to 
put  out  the  supposed  fire  'therein  contained, 
without  any  knowledge  on  his  part  of  any 
dangers  of  any  kind  or  character,  other  than 
those  which  were  usually  incident  to  his 
calling  as  a  fireman  in  places  where  fire 
would  be  actually  raging. 

"Eighth.  That  while  he  was  so  engaged 
as  aforesaid,  he  did  breathe  the  said  sup- 
posed smoke,  so  described  as  aforesaid,  as 
it  was  necessary  for  him  to  do,  in  order  to 
remain  in  the  said  room  and  assist  in  put- 
ting out  the  supposed  fire  therein  contained. 

"Ninth.  That  by  reason  of  the  said 
breathing,  his  eyes,  mouth,  throat,  lungs, 
and  stomach  were  filled  with  the  said  sup- 
|[)osed  smoke,  repeatedly. 

"Tenth.  That  the  said  supposed  smoke 
was  not  in  reality  smoke  at  all,  but  consist- 
ed of  fumes  and  vapors  from  the  said  nitric 
acid,  so  liberated  as  aforesaid,  in  the  said 
etching  room,  all  of  which  fumes  and  vapors 
were  a  deadly  poison,  inimical  to  human 
health  and  life,  and  disastrous  in  the  high- 
est degree  to  the  mucous  membranes  and 
lung  tissues  of  the  human  body;  of  all  of 
which  the  said  Frank  P.  Lunt  was  wholly 
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and  absolutely  ignorant  at  the  time  men- 
tioned." 

The  complaint  then  proceeds  and  alleges 
that,  within  an  hour  after  the  said  Lunt 
entered  the  said  room,  he  was  seized  with  a 
deadly  nausea  and  paroxysms  of  vomiting, 
and  within  twenty-four  hours  he  became 
afflicted  with  a  violent  case  of  traumatic 
pneumonia,  and  continued  ill  until  the  12th 
day  of  October,  when  he  died,  and  that  his 
death  was  caused  by  the  injuries  which  he 
had  received  from  breathing  the  fumes.  The 
complaint  then  further  proceeds  as  follows: 

"Fourteenth.  That  the  said  injuries  were 
brought  about  solely  by  reason  of  the  neg- 
ligence of  the  defendant  company,  and  with- 
out fault  or  negligence  upon  the  part  of 
the  said  Frank  P.  Lunt,  and  the  said  neg- 
ligenoe  consisted  in  each  and  every  of  the 
following  particulars,  to  wit:  (a)  The  de- 
fendant company  negligently  invited  the 
said  Frank  P.  Lunt  onto  its  premises,  by 
sending  in,  or  causing  to  be  sent  in,  a  gen- 
eral alarm  of  fire,  when  in  truth  and  in 
fact  there  was  no  fire  in  or  upon  the  said 
premises,  (b)  llie  defendant  company  kept 
and  maintained  a  large  carboy  of  nitric 
acid,  containing  several  gallons,  in  the  said 
room,  well  knowing  that  the  same  was  ex- 
ceedingly  dangerous,  and  further  knowing 
that  if  anything  should  cause  the  carboy 
to  become  cracked,  which  contained  said 
nitric  acid,  that  the  said  jiitric  acid  would 
then  escape,  no  matter  how  slight  the 
crack  might  be  in  the  first  instance,  (c) 
In  negligently  and  improperly  so  opening  or 
attempting  to  open  the  said  carboy  of  nitric 
acid  that  the  same  would  be  liable  at  any 
time  to  become,  and  the  same  did  become, 
cracked,  and  the  acid  therein  contained 
thereby  became  liberated,  to  the  danger  of 
those  who  might  be  called  upon  to  enter  the 
said  room,  (d)  In  failing  to  give  the  said 
Frank  P.  Lunt  any  warning  of  any  kind 
or  character  of  the  deadly  nature  of  the 
said  nitric  acid  when  liberated,  (e)  In 
failing  to  warn  the  said  Frank  P.  Lunt,  or 
cause  him  to  be  warned,  that  the  fumes 
and  vapors  of  the  said  nitric  acid,  if 
breathed  into  the  human  body,  would  de- 
stroy the  mucous  membranes  and  tissues, 
and  result  in  the  sickness  and  probably 
the  death  of  anyone  who  breathed  any  con- 
siderable quantity  of  such  fumes  and  vapors, 
with  full  knowledge  upon  the  part  of  the 
said  company,  either  actual  or  implied,  of 
the  deadly  nature  of  such  fumes  and 
vajwrs." 

The  complaint  then  concludes  with  the 
allegation  that  the  plaintiff  is  the  widow  of 
said  Frank  P.  Lunt,  and  that  by  reason  of 
the  said  negligence  of  the  defendant,  plain- 
tiff was  damaged  in  the  sum  of  $5,000,  and 
prays  judgment  for  that  amount. 
'^0  L.R.A.(K.S.) 


It  appears  from  the  complaint,  nothing 
being  alleged  to  the  contrary,  and  the  stat- 
utes of  the  state  requiring  that  the  name  of 
a  corporation  shall  indicate  its  business, 
that  the  defendant  was  engaged  in  the 
printing  and  publishing  business.  It  is  al- 
leged that  the  room  in  which  the  deceased 
was  injured  was  known  as  an  etching  room 
and  occupied  by  the  defendant.  It  is  no- 
where alleged  in  the  complaint,  directly  or 
by  implication,  that  the  nitric  acid  was  un- 
lawfully, wrongfully,  or  unnecessarily  in 
that  room.  It  is  alleged  that  there  were 
several  gallons  of  the  acid  in  the  carboy. 
The  word  "several"  means  "more  than  two, 
but  not  very  many."  Webster's  Interna- 
tional Dictionary.  From  this  it  appears  that 
there  were  at  least  3  gallons,  and,  in  any 
event,  not  very  many.  It  is  not  alleged 
that  there  was  an  unreasonable  quantity 
of  the  acid,  and,  without  such  an  allegation, 
that  fact  cannot  be  presumed.  Unless  con- 
ditions that  are  not  alleged  in  the  com- 
plaint to  have  existed  be  presumed,  the  acid, 
for  aught  that  appears  in  the  complaint, 
was  lawfully  and  rightfully  present  in  the 
carboy  in  a  reasonable  quantity  and  in  prop- 
er forna  for  legitimate  use  by  the  defendant 
in  the  etching  department  of  its  business  of 
printing  and  publishing,  and  that  it  was  not 
inherently  dangerous  to  the  public,  nor  to 
occupants  of  adjacent  premises.  These  ob- 
servations at  once  remove  the  question  of 
actionable  nuisance  from  the  field  of  discus- 
sion, and  the  action  appears,  as  is  directly 
allied,  to  be  an  action  based  solely  on 
negligence. 

It  is  apparent  from  the  complaint  that 
an  endeavor  is  therein  made  to  state  a  cause 
of  action  that  would  be  within  the  rule  an- 
nounced in  many  authorities,  and  which  is 
well  stated  in  Bennett  v.  Louisville  &  N.  R. 
Co.  102  U.  S.  577-680,  26  L.  ed.  235,  236, 
as  follows:  "The  owner  or  occupant  of  land 
who,  by  invitation,  express  or  implied,  in- 
duces or  leads  others  to  come  upon  his 
premises,  for  any  lawful  purpose,  is  liable 
in  damages  to  such  persons — they  using 
due  care — for  injuries  occasioned  by  the  un- 
safe condition  of  the  land  or  its  approaches, 
if  such  condition  was  known  to  him  and 
not  to  them,  and  was  negligently  suffered 
to  exist,  without  timely  notice  to  the  public, 
or  to  those  who  were  likely  to  act  upon  such 
invitation." 

While  various  other  rules  of  law  are  re- 
ferred to  in  plaintiff's  brief,  and  attempts 
made  to  apply  them  to  this  complaint,  it 
is  apparent  from  the  complaint  that  the 
position  of  plaintiff  may  be  stated  briefly  te 
be:  That  the  defendant,  by  turning  in  an 
alarm  of  fire,  thereby  extended  an  invita- 
tion to  the  deceased,  and  by  such  invitation 
'  induced,  or  led,  or  lured  the  deceased  to 
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come  upon  the  premises,  to  wit,  the  etching 
room,  for  a  lawful  purpose,  to  wit,  to  put 
out  the  supposed  fire,  and  that  the  defendant 
is  liable  in  damages  for  the  injury  inflict- 
ed by  the  unsafe  condition  of  the  premises, 
to  wit,  the  presence  thereon  of  the  poison- 
ous fiimes,  which  condition  was  known,  or 
ought  to  have  been  known,  to  the  defendiint, 
and  was  not  known  to  the  deceased,  and 
was  negligently  suffered  to  exist  without 
timely  notice  to  the  deceased,  who  acted  up- 
on such  invitation.  It  must  be  admitted 
that  if  the  complaint  brings  the  cause  of 
action  sought  to  be  alleged  within  the  rule 
announced  above,  then  the  complaint  is 
good;  and  it  must  be  confessed  that  from  a 
mere  cursory  reading  of  the  complaint, 
one  is  inclined  to  believe  that  the  alleged 
cause  of  action  falls  within  the  rule.  How- 
ever, from  an  analysis  of  the  rule  and  the 
allegations  of  the  complaint,  in  the  light  of 
the  authorities,  it  appears  that  the  com- 
plaint does  not  state  a  cause  of  action  with- 
in the  rule.  It  will  be  noticed  that  the  rule 
itself,  as  announced  in  the  case  of  Bennett 
T.  Louisville  &  N.  R.  Co.  supra,  and  in  other 
cases  cited  by  plaintiff  (Atlanta  Cotton- 
Seed  Oil  Mills  V.  Coffey,  80  6a.  145,  12  Am. 
8t.  Rep.  244,  4  8.  E.  759;  Beck  v.  Carter,  68 
N.  y.  283,  23  Am.  Rep.  175;  Lowe  v.  8alt 
Lake  City,  13  Utah,  91,  67  Am.  St.  Rep.  708, 
44  Pac.  1050 ;  Learoyd  v.  Godfrey,  138  Mass. 
315;  Beehler  v.  Daniels,  18  R.  I.  563,  27 
L.R.A.  512,  49  Am.  St.  Rep.  790,  29  Atl. 
G;  Hart  v.  Cole,  156  Mass.  475,  16  L.R.A. 
657,  31  N.  E.  644),  bases  the  question  of 
recovery  primarily  upon  the  fact  that  an  in- 
vitation, express  or  implied,  was  given  to 
the  injured  party,  by  which  invitation  he 
was  induced,  or  led,  or  lured,  or  enticed  by 
the  defendant  upon  the  premises  where  the 
injury  occurred. 

Was  the  deceased  induced,  or  led,  or  lured, 
or  enticed  into  that  etching  room  by  any 
invitation,  express  or  implied,  of  the  de- 
fendant? In  the  fourth  paragraph  of  the 
complaint  it  is  alleged  that  the  defendant 
caused  an  alarm  of  fire  to  be  turned  in 
from  a  fire  box,  and  thereby  invited  the  fire 
department,  including  the  deceased,  to  come 
into  the  etching  room,  for  the  purpose  of 
putting  out  the  supposed  fire  therein.  In 
subdivision  "a"  of  the  fourteenth  paragraph, 
it  is  alleged  that  the  defendant  negligently 
invited  the  deceased  onto  its  premises  by 
sending  in,  or  causing  to  be  sent  in,  a  gen- 
eral alarm  of  fire.  While  the  pleader  uses 
the  word  "invite"  in  the  complaint,  it  is 
clear  that  this  is  but  a  conclusion  of  the 
pleader  from  the  fact  that  the  company 
turned  in  an  alarm,  of  fire.  Schoepflin  v. 
Coffey,  162  N.  Y.  12,  at  page  16,  66  N.  E. 
502.  So  that  whether  or  not  the  deceased 
was  upon  the  premises  by  invitation  of  the 
30  L.R.A.(N.S.) 


defendant  depends  not  upon  any  direct  al- 
legation of  the  complaint,  but  upon  whether 
or  not  the  turning  in  of  a  general  fire  alarm, 
or  of  any  fire  alarm,  by  the  owner  of  prem- 
ises, when  indications  of  fire  are  present, 
constitutes  an  invitation  for  the  fire  depart- 
ment to  come  upon  the  premises  and  be 
there  in  the  status  of  invited  persons  within 
the  rule  announced.  What  is  the  status  of 
a  fireman  on  premises,  in  the  discharge  of 
his  duty  T 

In  2  Cooley  on  Torts,  3d  ed.  p.  648, 
the  learned  writer  says:  ''The  third  class  of 
licenses  comprehends  those  cases  in  which 
the  law  gives  permission  to  enter  a  man's 
premises.  This  permission  has  no  neces- 
sary connection  with  the  owner's  interest, 
and  is  always  given  on  public  grounds.  An 
instance  is  where  a  fire  breaks  out  in  a 
city.  Here  the  public  authorities,  and  even 
private  individuals,  may  enter  upon  ad- 
jacent premises  as  they  may  find  it  neces- 
sary or  convenient  in  their  efforts  to  ex- 
tinguish or  to  arrest  the  spread  of  the 
flames.  The  law  of  overruling  necessity 
licenses  this,  and  will  not  suffer  the  owner 
of  a  lot  to  stand  at  its  borders  and  ex- 
clude those  who  would  use  his  premises  as 
vantage  ground  in  staying  the  conflagra- 
tion." On  page  1268  it  is  said:  'Tiremen 
who  enter  a  building  in  case  of  fire  are  li- 
censees merely,  and  the  owner  or  occupant  is 
not  liable  for  their  injury  by  reason  of  any 
defects  or  unguarded  pitfalls,  or  other  dan- 
gers." That  a  fireman  who  enters  on  prem- 
ises in  the  discharge  of  his  duty  is  a  li- 
censee is  also  held  in  Gibson  v.  Leonard, 
143  III.  182,  17  L.R.A.  588,  36  Am.  St.  Rep. 
376,  32  N.  E.  182;  Woodruff  v.  Bowen,  136 
Ind.  431,  22  L.R.A.  198,  84  N.  E.  1113; 
Eckes  V.  Stetler,  98  App.  Div.  76,  90  N.  Y. 
Supp.  473;  Beehler  v.  Daniels,  supra;  New 
Omaha  Thomson-Houston  Electric  Light  Co. 
V.  Anderson,  73  Neb.  84,  102  N.  W.  89;  2 
Shearm.  &  Redf..  Neg.  5th  ed.  §  705. 

If  firemen  are  licensees,  as  these  author- 
ities say,  then  firemen  are  not  invited  per- 
sons, as  the  word  "invited"  is  used  in  tlie 
rule  announced  in  Bennett  v.  Louisville  &  N. 
R.  Co.  In  all  instances  the  firemen  respond 
to  a  notice,  call,  or  alarm  of  some  nature, 
either  by  or  from  the  occupant  of  premises, 
his  servants,  or  another.  This  alarm  ap- 
prises the  firemen  of  the  existence  and  loca- 
tion of  conditions  indicating  fire,  and  the 
law,  when  such  conditions  exist,  creates 
their  right  and  imposes  upon  them  the  pub- 
lic duty  to  enter  upon  the  premises.  The 
right  to  enter  exists  before  the  alarm  is 
sounded,  and  indeed  exists  without  an  alarm 
if  the  conditions  are  present.  The  right 
thus  created  extends  not  only  to  the  par- 
ticular premises  upon  which  the  conditions 
exist,  but  to  adjacent  premises  which,  in 
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the  opinion  of  the  firemen,  it  may  be  neces- 
sary to  enter  in  order  to  facilitate  the  dis- 
chairgs  of  their  duty.  When  the  right  to 
enter  is  dependent  upon  an  invitation,  it 
is  the  invitation,  express  or  implied,  that 
creates  the  right  to  enter,  and  without  the 
invitation  the  right  does  not  exist.  Hence, 
as  an  alarm  does  not  create  the  right  to 
enter,  and  the  right  exists  independent  of 
the  alarm,  it  cannot  be  an  invitation.  It  is 
true  the  complaint  allies  that  the  defend- 
ant turned  in  the  alarm,  or  caused  it  to  be 
turned  in.  In  such  a  case,  as  in  any  other, 
the  right  of  the  firemen  to  enter  when  con- 
ditions indicating  fire  are  present  exists  be- 
fore the  alarm.  How,  then,  can  the  sound- 
ing of  the  alarm,  in  such  a  case,  create  the 
right  to  enter  any  more  than  though  the 
alarm  was  given  by  a  stranger  to  the  prem- 
ises? 

When  the  alarm  of  fire  is  given,  the  de- 
partment responds  as  readily  when  it  is 
given  by  a  stranger  as  by  the  occupant  of 
the  premises,  and  the  powers  and  duties  of 
the  fire  department  are  the  same  whoever 
may  send  in  the  alarm.  Indeed,  the  occu- 
pant of  the  premises  may  object  to  the  send- 
ing in  of  the  alarm,  yet  it  may  be  sent  in 
over  his  objections.  The  occupant  may 
stand  at  the  boundary  of  his  premises  and 
forbid  the  entranoe  of  firemen  thereon,  and 
he  may  attempt  to  keep  the  firemen  there- 
from, yet  the  firemen  may  brush  him  aside 
and  with  impunity  enter  the  premises  over 
his  protests,  in  discharge  of  their  duty.  So 
that  the  occupant  has  no  more  to  do  with 
permitting  the  firemen  to  enter  than  any 
other  of  the  public.  The  firemen  are  on  the 
premises,  not  in  discharge  of  any  private 
duty  due  from  them  to  the  occupant,  but 
of  a  public  dut^  which  they  owe  to  the  pub- 
lic. Indeed,  it  may  be  said  that  in  populous 
cities  the  firemen  are  more  concerned  to 
keep  a  fire  confined  to  the  one  premises, 
and  prevent  its  spreading  into  a  general 
conflagration,  than  they  are  in  the  preserva- 
tion of  the  property  of  the  occupant,  al- 
though the  latter  also  concern^  them.  The 
alarms  are  but  a  part  of  the  general  sys- 
tem of  a  fire  department,  designed  to  ap- 
prise the  department  of  the  existence  and 
location  of  conditions  indicating  a  fire.  The 
general  system  of  the  department  is  one  of 
service,  to  the  public,  and  the  turning  in  of 
the  alarm  is  but  a  detail  in  this  public  serv- 
ice. The  occupant  of  premises,  observing  a 
condition  indicating  fire  therein,  owes  it  to 
the  public  to  turn  in  an  alarm,  and  a 
stranger  to  the  premises,  observing  a  like 
condition,  owes  it  to  the  public  to  turn  in 
an  alarm.  In  either  event,  the  occupant 
or  the  stranger  performs  the  same  public 
service.  Of  course,  the  occupant,  in  addi- 
tion to  performing  a  public  service,  likewise 
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performs  a  personal  one;  but  this  differ- 
ence cannot  make  the  right  of  the  firemen 
to  enter  dependent  on  the  will  or  act  of  the 
occupant,  when  that  right  already  exists  by 
force  of  law. 

In  the  case  of  Baker  v.  Otis  Elevator  Co. 
78  App.  Div.  613,  79  N.  Y.  Supp.  663,  it  ap- 
pears that  an  alarm  was  sent  in  from  the 
special  fire  box  of  the  defendant;  but  that 
fact  did  not  change  the  relation  of  the  fire- 
men. 

In  the  case  of  Woodruff  v.  Bbwen,  supra, 
the  complaint  alleged  that  the  defendant, 
"as  a  resident  of  the  city,  and  as  a  con- 
stituent part  of  this  government,  and  as 
entitled  to  the  protection  of  the  fire  depart- 
ment, invited  the  decedent  and  his  comrades, 
in  their  capacity  as  firemen,  into  and  onto 
the  building."  And  with  respect  to  this 
allegation  the  court  said:  "The  pleader  evi- 
dently intended,  we  think,  to  charge  that 
there  existed  a  general  implied  invita- 
tion from  the  citizens  of  the  city,  including 
the  appellee,  to  the  firemen  belonging  to  the 
fire  department,  to  enter  their  houses  in  case 
of  a  conflagration,  for  the  purpose  of  extin- 
guishing the  fire."  The  court,  notwithstand- 
ing the  allegation  of  the  complaint,  held  on 
demurrer  that  the  fireman  was  on  the 
premises  as  a  licensee,  and  not  by  invita- 
tion. 

The  case  of  Beehler  ▼.  Daniels  reached  the 
supreme  court  a  second  time  and  is  again 
reported  in  19  R.  I.  49,  31  Atl.  682.  Siwak- 
ing  with  regard  to  averments  of  an  invita- 
tion in  the  complaint,  the  court  said:  "The 
fourth  count  seeks  to  state  a  case  of  legal 
liability  by  averring  an  invitation  to  the 
plaintiff  to  enter  the  premises  in  question; 
but,  as  it  is  an  implied  invitation,  the  dec- 
laration, accurately  drawn,  sets  out  the 
facts  as  stated  above,  from  which  the  invitw- 
tion  is  to  be  implied.  The  idea  is  that  the 
plaintiff  is  in  the  employ  of  the  taxpayers 
collectively,  and  so  of  the  defendants  in- 
dividually; that  the  relation  sustains  the 
invitation;  and  that  he  is  thus  invited  to 
enter  the  premises  of  his  employers  in  the 
discharge  of  his  duty.  This  presents  the 
same  question  which  we  considered  in  our 
former  opinion;  the  only  difference  being 
that  now  the  invitation  is  averred  which 
was  then  claimed  to  be  implied  from  the 
facts,  and  there  is  also  now  added  the  fact 
that  the  defendants  are  taxpayers  in  Provi- 
dence. The  question,  however,  is  the  same, 
and  the  answer  must  be  the  same,  that  the 
facts  do  not  amount  to  an  invitation.  There 
is  no  relation  between  a  fireman  and  a  tax- 
payer to  raise  it.  There  is  no  individual 
employment  nor  responsibility  in  respect  (o 
public  officers  or  servants  on  the  part  of 
taxpayers,  and  so  no  basis  for  an  implica- 
tion of  service  and  invitation.    Of  course, 
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firemen  ha^e  a  right  to  enter  premises  to 
stop  a  fire;  but  it  is  under  the  same  law 
which  allows  others  to  enter,  called  by  Judge 
Cooley,  "  *the  law  of  overruling  necessity.' " 
The  inevitable  conclusion  is  that  the  turn- 
ing in  of  the  alarm  by  the  defendant  was 
not    an    invitation   to   enter   the    premises. 
The  pleader  seemingly  endeavored  to  over- 
come this  by  alleging  that  the  alarm  was 
turned  in  ''when  in  truth    and  in  fact  there 
was  no  fire  in  or  upon  the  said  premises." 
It  will  be  noticed  that  nowhere  in  the  com- 
plaint is  it  alleged  that  the  defendant  or 
its  servants  knew  there  was  no  fire  in  or 
upon  the  premises.     The  complaint  alleges 
that  large  volumes  of  supposed  smoke  were 
issuing  from  the  etching  room,  and  that 
there  was  a  supposed  fire  in  the  room.    The 
word  "smoke"  in  the  complaint  and  in  the 
opinion  is  used  as  it  is  ordinarly  under- 
stood.   The  firemen  supposed  it  was  smoke, 
and  it  must  be  taken  from  the  complaint, 
as  nothing  appears  therein  to  the  contrary, 
that  the  servants  of  the  defendant,  in  good 
faith,  also  supposed  it  was  smoke.    If  there 
were  great  volumes  of  supposed  smoke  pres- 
ent, the  servants  of  defendant  were  certain- 
ly justified  in  believing  with  the  old  saying 
tiiat,  "where  there  is  so  much  smoke,  there 
muat  be  some  fire,"  even  though  that  fire 
was  occasioned  by  some  unknown  chemical 
action  of  the  acid.    If  the  supposed  fire  was 
occasioned  by  the  acid,  or  something  else, 
it  called  for  investigation  and  action  by  the 
fire  department^  so  that  if  fire  was  present, 
not  only  should  the  property  of  the  defend- 
ant be  saved,  if  possible,  but,  what  was  of 
more  importance  to   the  public,   a  general 
conflagration  be  prevented.    Unless  the  con- 
trary be  assumed  to  have  existed,  it  must  be 
concluded  that  the  servants  of  the  defend- 
ant, in  good  faith,  believed,  and  had  the 
right  to  believe,  that  there  was  a  fire,  and  in 
such  a  case  they  ought  to  turn  in  an  alarm, 
or  cause  it  to  be  turned  in.    It  would  not  be 
a  salutary  rule  to  announce  that  a  person, 
be  he  the  occupant  or  a  stranger,  is  bound, 
at  his  peril,  to  know  that  a  fire  in  truth 
and  in  fact  exists,  when  all  indications  point 
that  way,  before  he  turns  in  the  alarm.    In 
cities,  especially,  every  equipment  of  a  fire 
department  is  chosen,  and  every  act  there- 
of is  done,  to  the  end  that  every  minute 
shall  be  utilized  in  order  that  the  shortest 
possible   time   shall   intervene  between   the 
breaking  out  of  a  fire  and  the  arrival  of 
the  firemen.     Ofttimes  a  few  minutes  will 
put  a  fire  beyond  easy  control  and  convert 
it  into  a  general  conflagration.     It  is  best, 
therefore,  that  a  person  be  permitted  to  act 
quickly  upon  indications  presented  to  him, 
and  not  lose  what  might  be  precious  minutes 
in  investigating,  so  as  to  be  absolutely  sure 
that  a  fire  exists.     Certainly  when   great 
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volumes  of  supposed  smoke  issue  out  of  a 
room,  any  person  is  justified  in  believing 
that  a  fire  exists,  whether  occasioned  by 
nitric  acid  or  otherwise,  and  is  justified  in 
acting  upon  that  belief,  and  in  turning  in 
an  alarm  of  fire  without  losing  more  time 
in  investigation.  It  is  therefore  concluded 
that  the  servants  of  the  defendant  in  good 
faith  believed  that  a  fire  existed  in  that 
etching  room,  and  that  under  these  circum- 
stances they  turned  in  an  alarm  of  fire,  as 
they  ought  to  have  done,  and  that  the  alarm 
so  turned  in  was  not  an  invitation  in  the 
sense  of  the  rule  announced  in  Bennett  v. 
Louisville  &  N.  R.  Co.,  and  that  the  de- 
ceased came  upon  the  premises  in  the  char- 
acter of  a  licensee,  under  circumstances  and 
conditions  requiring  his  presence  in  the 
discharge  of  his  duties. 

In  the  case  of  Watson  v.  Manitou  &  P. 
P.  R.  Co.  41  Colo.  139,  17  L.R.A.(N.S.) 
916,  92  Pac  17,  this  court  said  that  it 
was  not  the  duty  of  a  licensor  to  give  a 
licensee  notice  of  hidden  dangers.  No 
doubt  the  court  in  that  case  wished  to 
limit  the  language  used  to  cases  where  the 
failure  to  give  such  notice  would  not  amount 
to  wilfulness  or  wantonness,  for  the  court 
quotes  with  apparent  approval  from  §  1251, 
vol.  3,  Elliott  on  Railroads,  as  follows: 
"We  have  endeavored  to  show  in  the  pre- 
ceding section  that  there  is,  ordinarily,  no 
duty  to  a  licensee  except  to  refrain  from 
wilful  or  wanton  injury  to  him,  and  to  use 
reasonable  care  to  prevent  injury  to  him 
after  discovering  his  danger.  If  there  ir 
no  duty  to  the  plaintiff,  or  no  violation  of 
such  duty,  there  is,  of  course,  no  liability." 

While  some  of  the  authorities  use  strong- 
er language  in  their  expression  of  the  rule 
than  Mr.  Elliott,  the  quotation  from  that 
author,  for  the  purposes  of  this  case,  very 
well  expresses  the  general  conclusion  of  the 
authorities  with  regard  to  the  duty  which 
the  owner  of  premises  owes  to  a  licensee 
thereon,  and  this  rule  is  applied  to  firemen. 

In  the  case  of  Hamilton  v.  Minneapolis 
Desk  Mfg.  Co.  78  Minn.  3,  79  Am.  St.  Rep. 
350,  80  N.  W.  693,  the  plaintiff  was  a 
member  of  the  fire  department  at  Minne- 
apolis, and  he  entered  a  building  in  the 
discharge  of  his  duty,  in  response  to  a  call, 
and  while  engaged  in  extinguishing  the  fire, 
he  fell  through  an  unguarded  elevator  shaft, 
and  was  injured.  The  court  said:  "By 
the  rules  of  the  common  law,  a  fireman 
going  upon  the  premises  of  another,  under 
the  circumstances  appearing  in  this  record, 
could  not  recover  damages  for  such  an  in- 
jury. However  hard  such  a  rule  may  seem, 
it  appears  to  be  settled  that  the  owner  or 
occupant  of  a  building  owed  no  duty  to  keep 
it  in  a  reasonably  safe  condition  for  mem- 
bers of  a  public  fire  department  who  might 
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the  opinion  of  the  firemen,  it  may  be  neces- 
sary to  enter  in  order  to  facilitate  the  dis- 
chai^ge  of  their  duty.  When  the  right  to 
enter  is  dependent  upon  an  inyitation,  it 
is  the  invitation,  express  or  implied,  that 
creates  the  right  to  enter,  and  without  the 
invitation  the  right  does  not  exist.  Hence, 
as  an  alarm  does  not  create  the  right  to 
enter,  and  the  right  exists  independent  of 
the  alarm,  it  cannot  be  an  invitation.  It  is 
true  the  complaint  alleges  that  the  defend- 
ant turned  in  the  alarm,  or  caused  it  to  be 
turned  in.  In  such  a  case,  as  in  any  other, 
the  right  of  the  firemen  to  enter  when  con- 
ditions indicating  fire  are  present  exists  be- 
fore the  alarm.  How,  then,  can  the  sound- 
ing of  the  alarm,  in  such  a  case,  create  the 
right  to  enter  any  more  than  though  the 
alarm  was  given  by  a  stranger  to  the  prem- 
ises? 

When  the  alarm  of  fire  is  given,  the  de- 
partment responds  as  readily  when  it  is 
given  by  a  stranger  as  by  the  occupant  of 
the  premises,  and  the  powers  and  duties  of 
the  fire  department  are  the  same  whoever 
may  send  in  the  alarm.  Indeed,  the  occu- 
pant of  the  premises  may  object  to  the  send- 
ing in  of  the  alarm,  yet  it  may  be  sent  in 
over  his  objections.  The  occupant  may 
stand  at  the  boundary  of  his  premises  and 
forbid  the  entrance  of  firemen  thereon,  and 
he  may  attempt  to  keep  the  firemen  there- 
from, yet  the  firemen  may  brush  him  aside 
and  with  impunity  enter  the  premises  over 
his  protests,  in  discharge  of  their  duty.  So 
that  the  occupant  has  no  more  to  do  with 
permitting  the  firemen  to  enter  than  any 
other  of  the  public.  The  firemen  are  on  the 
premises,  not  in  discharge  of  any  private 
duty  due  from  them  to  the  occupant,  but 
of  a  public  dut^  which  they  owe  to  the  pub- 
lic. Indeed,  it  may  be  said  that  in  populous 
cities  the  firemen  are  more  concerned  to 
keep  a  fire  confined  to  the  one  premises, 
and  prevent  its  spreading  into  a  general 
conflagration,  than  they  are  in  the  preserva- 
tion of  the  property  of  the  occupant,  al- 
though the  latter  also  concern^  them.  The 
alarms  are  but  a  part  of  the  general  sys- 
tem of  a  fire  department,  designed  to  ap- 
prise the  department  of  the  existence  and 
location  of  conditions  indicating  a  fire.  The 
general  system  of  the  department  is  one  of 
service,  to  the  public,  and  the  turning  in  of 
the  alarm  is  but  a  detail  in  this  public  serv- 
ice. The  occupant  of  premises,  observing  a 
condition  indicating  fire  therein,  owes  it  to 
the  public  to  turn  in  an  alarm,  and  a 
stranger  to  the  premises,  observing  a  like 
condition,  owes  it  to  the  public  to  turn  in 
an  alarm.  In  either  event,  the  occupant 
or  the  stranger  performs  the  same  public 
service.  Of  course,  the  occupant,  in  addi- 
tion to  performing  a  public  service,  likewise 
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I  performs  a  personal  one;  but  this  differ- 
ence cannot  make  the  right  of  the  firemen 
to  enter  dependent  on  the  will  or  act  of  the 
occupant^  when  that  right  already  exists  by 
force  of  law. 

In  the  case  of  Baker  v.  Otis  Elevator  Co. 
78  App.  Div.  613,  79  N.  Y.  Supp.  663,  it  ap- 
pears that  an  alarm  was  sent  in  from  the 
special  fire  box  of  the  defendant;  but  that 
fact  did  not  change  the  relation  of  the  fire- 
men. 

In  the  case  of  Woodruff  v.  Bbwen,  supra, 
the  complaint  allied  that  the  defendant, 
"as  a  resident  of  the  city,  and  as  a  con- 
stituent part  of  this  government,  and  as 
entitled  to  the  protection  of  the  fire  depart- 
ment, invited  the  decedent  and  his  comrades, 
in  their  capacity  as  firemen,  into  and  onto 
the  building."  And  with  respect  to  this 
allegation  the  court  said:  "The  pleader  evi- 
dently intended,  we  think,  to  charge  that 
there  existed  a  general  implied  invita- 
tion from  the  citizens  of  the  city,  including 
the  appellee,  to  the  firemen  belonging  to  the 
fire  department,  to  enter  their  houses  in  case 
of  a  conflagration,  for  the  purpose  of  extin- 
guishing the  fire."  The  court,  notwithstand- 
ing the  allegation  of  the  complaint,  held  on 
demurrer  that  the  fireman  was  on  the 
premises  as  a  licensee,  and  not  by  invita- 
tion. 

The  case  of  Beehler  y.  Daniels  reached  the 
supreme  court  a  second  time  and  is  again 
reported  in  19  R.  I.  49,  31  Atl.  582.  Sit- 
ing with  regard  to  averments  of  an  invita- 
tion in  the  complaint,  the  court  said:  "The 
fourth  count  seeks  to  state  a  case  of  legal 
liability  by  averring  an  invitation  to  the 
plaintiff  to  enter  the  premises  in  question; 
but,  as  it  is  an  implied  invitation,  the  dec- 
laration, accurately  drawn,  sets  out  the 
facts  as  stated  above,  from  which  the  invita- 
tion is  to  be  implied.  The  idea  is  that  the 
plaintiff  is  in  the  employ  of  the  taxpayers 
collectively,  and  so  of  the  defendants  in- 
dividually; that  the  relation  sustains  the 
invitation;  and  that  he  is  thus  invited  to 
enter  the  premises  of  his  employers  in  the 
discharge  of  his  duty.  This  presents  the 
same  question  which  we  considered  in  our 
former  opinion;  the  only  difference  being 
that  now  the  invitation  is  averred  which 
was  then  claimed  to  be  implied  from  the 
facts,  and  there  is  also  now  added  the  fact 
that  the  defendants  are  taxpayers  in  Provi- 
dence. The  question,  however,  is  the  same, 
and  the  answer  must  be  the  same,  that  the 
facts  do  not  amount  to  an  invitation.  There 
is  no  relation  between  a  fireman  and  a  tax- 
payer to  raise  it.  There  is  no  individual 
employment  nor  responsibility  in  respect  lo 
public  officers  or  servants  on  the  part  of 
taxpayers,  and  so  no  basis  for  an  implica- 
tion of  service  and  invitation.    Of  course. 
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firemen  have  a  right  to  enter  premises  to 
stop  a  fire;  but  it  is  under  the  same  law 
which  allows  others  to  enter,  called  by  Judge 
Gooley,  "  *the  law  of  overruling  necessity.' " 
The  inevitable  conclusion  is  that  the  turn- 
ing in  of  the  alarm  by  the  defendant  was 
not   an   invitation    to   enter   the   premises. 
The  pleader  seemingly  endeavored  to  over- 
come this  by  alleging  that  the  alarm  was 
turned  in  "when  in  truth    and  in  fact  there 
was  no  fire  in  or  upon  the  said  premises." 
It  will  be  noticed  that  nowhere  in  the  com- 
plaint is  it  alleged  that  the  defendant  or 
its  servants  knew  there  was  no  fire  in  or 
upon  the  premises.     The  complaint  alleges 
that  large  volumes  of  supposed  smoke  were 
issuing  from  the  etching  room,  and  that 
there  was  a  supposed  fire  in  the  room.    The 
word  "smoke"  in  the  complaint  and  in  the 
opinion  is  used  as  it  is  ordinarly  under- 
stood.   The  firemen  supposed  it  was  smoke, 
and  it  must  be  taken  from  the  complaint, 
as  nothing  appears  therein  to  the  contrary, 
that  the  servants  of  the  defendant,  in  good 
faith,  also  supposed  it  was  smoke.    If  there 
were  great  volumes  of  supposed  smoke  pres- 
ent, the  servants  of  defendant  were  certain- 
ly justified  in  believing  with  the  old  saying 
tiiat,  "where  there  is  so  much  smoke,  there 
must  be  some  fire,"  even  though  that  fire 
was  occasioned  by  some  unknown  chemical 
action  of  the  acid.    If  the  supposed  fire  was 
occasioned  by  the  acid,  or  something  else, 
it  called  for  investigation  and  action  by  the 
fire  department,  so  that  if  fire  was  present, 
not  only  should  the  property  of  the  defend- 
ant be  saved,  if  possible,  but,  what  was  of 
more  importance  to  the  public,  a  general 
conflagration  be  prevented.    Unless  the  con- 
trary be  assimied  to  have  existed,  it  must  be 
concluded  that  the  servants  of  the  defend- 
ant, in  good  faith,  believed,  and  had  the 
right  to  believe,  that  there  was  a  fire,  and  in 
such  a  case  they  ought  to  turn  in  an  alarm, 
or  cause  it  to  be  turned  in.    It  would  not  be 
a  salutary  rule  to  announce  that  a  person, 
be  he  the  occupant  or  a  stranger,  is  bound, 
at  his  peril,  to  know  that  a  fire  in  truth 
and  in  fact  exists,  when  all  indications  point 
that  way,  before  he  turns  in  the  alarm.    In 
cities,  especially,  every  equipment  of  a  fire 
department  is  chosen,  and  every  act  there- 
of is  done,  to  the  end  that  every  minute 
shall  be  utilized  in  order  that  the  shortest 
possible   time   shall   intervene  between   the 
breaking  out  of  a  fire  and  the  arrival  of 
the  firemen.     Ofttimes  a  few  minutes  will 
put  a  fire  beyond  easy  control  and  convert 
it  into  a  general  conflagration.     It  is  best, 
therefore,  that  a  person  be  permitted  to  act 
quickly  upon  indications  presented  to  him, 
and  not  lose  what  might  be  precious  minutes 
in  investigating,  so  as  to  be  absolutely  sure 
that  a   fire  exists.     Certainly  when   great 
30  L.R.A.(N.S.) 


volumes  of  supposed  smoke  issue  out  of  a 
room,  any  person  is  justified  in  believing 
that  a  fire  exists,  whether  occasioned  by 
nitric  acid  or  otherwise,  and  is  justified  in 
acting  upon  that  belief,  and  in  turning  in 
an  alarm  of  fire  without  losing  more  time 
in  investigation.  It  is  therefore  concluded 
that  the  servants  of  the  defendant  in  good 
faith  believed  that  a  fire  existed  in  that 
etching  room,  and  that  imder  these  circum- 
stances they  turned  in  an  alarm  of  fire,  as 
they  ought  to  have  done,  and  that  the  alarm 
so  turned  in  was  not  an  invitation  in  the 
sense  of  the  rule  announced  in  Bennett  v. 
Louisville  &  N.  R.  Co.,  and  that  the  de- 
ceased came  upon  the  premises  in  the  char- 
acter of  a  licensee,  under  circumstances  and 
conditions  requiring  his  presence  in  the 
discharge  of  his  duties. 

In  the  case  of  Watson  ▼.  Manitou  &  P. 
P.  R.  Co.  41  Colo.  139,  17  L.R.A.(N.S.) 
916,  92  Pac  17,  this  court  said  that  it 
was  not  the  duty  of  a  licensor  to  give  a 
licensee  notice  of  hidden  dangers.  No 
doubt  the  court  in  that  case  wished  to 
limit  the  language  used  to  cases  where  the 
failure  to  give  such  notice  would  not  amount 
to  wilfulness  or  wantonness,  for  the  court 
quotes  with  apparent  approval  from  §  1251, 
vol.  3,  Elliott  on  Railroads,  as  follows: 
"We  have  endeavored  to  show  in  the  pre- 
ceding section  that  there  is,  ordinarily,  no 
duty  to  a  licensee  except  to  refrain  from 
wilful  or  wanton  injury  to  him,  and  to  use 
reasonable  care  to  prevent  injury  to  him 
after  discovering  his  danger.  If  there  is 
no  duty  to  the  plaintiff,  or  no  violation  of 
such  duty,  there  is,  of  course,  no  liability." 

While  some  of  the  authorities  use  strong- 
er language  in  their  expression  of  the  rule 
than  Mr.  Elliott,  the  quotation  from  that 
author,  for  the  purposes  of  this  case,  very 
well  expresses  the  general  conclusion  of  the 
authorities  with  regard  to  the  duty  which 
the  owner  of  premises  owes  to  a  licensee 
thereon,  and  this  rule  is  applied  to  firemen. 

In  the  case  of  Hamilton  v.  Minneapolis 
Desk  Mfg.  Co.  78  Minn.  3,  79  Am.  St.  Rep. 
350,  80  N.  W.  693,  the  plaintiff  was  a 
member  of  the  fire  department  at  Minne- 
apolis, and  he  entered  a  building  in  the 
discharge  of  his  duty,  in  response  to  a  call, 
and  while  engaged  in  extinguishing  the  fire, 
he  fell  through  an  unguarded  elevator  shaft, 
and  was  injured.  The  court  said:  "By 
the  rules  of  the  common  law,  a  fireman 
going  upon  the  premises  of  another,  under 
the  circumstances  appearing  in  this  record, 
could  not  recover  damages  for  such  an  in- 
jury. However  hard  such  a  rule  may  seem, 
it  appears  to  be  settled  that  the  owner  or 
occupant  of  a  building  owed  no  duty  to  keep 
it  in  a  reasonably  safe  condition  for  mem- 
bers of  a  public  fire  department  who  might 
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in  the  exercise  of  their  duties,  have  occasion 
to  enter  the  building."  In  that  case  it  also 
appears  that  there  was  a  statute  of  Minne- 
sota requiring  that  elevators  be  guarded; 
but  the  court  held  that  it  appeared  from 
the  act  that  it  was  intended  to  protect  em- 
ployees, and  imposed  no  duty  to  firemen. 

The  cases  cited  above  from  Illinois,  Indi- 
ana, New  York,  Rhode  Island,  and  Ne- 
braska, all  of  which  deal  with  injuries  sus- 
tained by  firemen  while  in  the  discharge 
of  their  duties,  are  to  the  same  cfi'ect.  It 
is  not  necessary  in  this  case  to  go  to  the 
length  of  some  of  these  authorities,  but 
they  fully  sustain  the  doctrine  as  announced 
by  Judge  Elliott  in  his  work  on  railroads, 
and  apply  it  to  firemen.. 

In  the  case  of  Woodniff  v.  Bowen,  supra, 
determined  on  demurrer  to  the  complaint,  it 
appeared  that,  on  account  of  the  weakness 
and  insecurity  of  the  walls  and  foundations 
of  a  building,  the  roof  fell  in  during  a  fire, 
and  precipitated  the  deceased  and  eleven 
other  firemen  into  the  basement,  killing 
them.  The  defendant  knew  of  the  insecure 
and  dangerous  condition  of  the  wall,  while 
the  firemen  did  not.  There  was  also  an 
ordinance  of  the  city  of  Indianapolis  de- 
claring it  to  be  unlawful  for  any  person  to 
construct  or  maintain  any  unsafe,  insecure, 
and  dangerous  wall  or  building  within  the 
city  limits.  To  illustrate  how  strongly 
some  courts  express  their  ideas  of  the  law, 
in  evolving  an  application  of  it  to  firemen, 
the  following  quotation  is  taken  from  that 
case,  on  page  441  of  136  Ind.:  ''In  the  case 
of  Reardon  v.  Thompson,  149  Mass.  267,  21 
N.  E.  369,  it  was  said:  *No  doubt,  a  bare 
licensee  has  some  rights.  The  landowner 
cannot  shoot  him.'  He  cannot  lawfully  set 
spring  traps  for  him.  The  licensor  is  liable, 
even  to  a  licensee,  if  he  is  guilty  of  what 
the  civil  law  termed  dolus.  But  beyond 
this  the  licensor  owes  the  licensee  no  duty, 
certainly  not  the  duty  of  active  diligence 
to  see  that  no  harm  comes  to  him,  and 
when  the  latter,  without  any  invitation, 
and  pursuant  to  a  mere  license,  enters  the 
former's  premises,  he  takes  the  risk  of  what- 
ever dangers  may  be  there.  The  law  is  so 
laid  down  in  the  text-books,  and  is  es- 
tablished by  a  multitude  of  decisions."  And 
on  pages  442  and  443  of  136  Ind.,  the 
court  said:  ''We  are  of  the  opinion  that 
the  owner  of  a  building  in  a  populous  city 
does  not  owe  it  as  a  duty  at  common  law, 
independent  of  any  statute  or  ordinance, 
to  keep  such  building  safe  for  firemen  or 
other  officers  who,  in  a  contingency,  may 
enter  the  same  under  a  license  conferred 
by  law."  The  court  further  held  that  the 
ordinance  did  not  apply  to  firemen  in  case 
of  a  fire,  nor  to  the  kind  of  a  wall  described 
in  the  complaint.  The  cracking  of  the  ear- 
30  L.R.A.(N.S.) 


boy  containing  the  acid,  if  caused  by  the 
negligence  of  the  defendant,  happened  be- 
fore the  firemen  were  on  the  premises,  and 
such  negligence  was  not  a  breach  of  a  duty 
which  the  defendant  owed  to  the  firemen, 
and  the  act  which  occasioned  the  crack- 
ing of  the  carboy,  even  if  it  was  negligence 
on  the  part  of  the  defendant  or  its  servants, 
cannot  reasonably  be  characterized  as 
reckless,  wilful,  or  wanton. 

The  authorities,  in  announcing  the  rule 
of  nonliability  to  firemen,  do  not  consider 
the  origin  of  the  fire  at  all.  They  announce 
the  law,  regardless  of  whether  the  fire  was 
started  by  the  negligence  of  the  occupant 
or  not.  Some  fires  originate  without  the 
intervention  of  human  negligence.  Nearly 
all  fires  originate  through  somebody's  negli- 
gence, and  as,  in  the  nature  of  things,  the 
occupant  or  his  servants  have  more  to  do 
with  the  premises  than  anyone  else,  it  is 
fair  to  conclude  that  the  majority  of  fires 
are  caused  by  the  negligence  in  some  way  of 
the  occupant  or  hib.  servants;  yet  the  au- 
thorities do  not  mention  this  element  of 
negligence  in  considering  the  liability  of 
the  occupant  for  injury  to  a  firemen. 

It.  is  alleged  in  subdivision  "e"  of  the 
fourteenth  paragraph  of  the  complaint  that 
the  defendant  was  guilty  of  negligence  in 
failing  to  warn  the  deceased  of  the  direful 
effect  of  breathing  the  fumes  and  vapors 
of  the  nitric  acid,  "with  full  knowledge 
on  the  part  of  the  said  company  (defend- 
ant), either  actual  or  implied,  of  the  deadly 
nature  of  such  fumes  and  vapors."  It  has 
been  seen  that,  under  the  allegations  of  the 
complaint,  the  servants  of  defendant,  in 
good  faith,  believed  that  the  vapor  in  the 
etching  room  was  smoke,  whether  such 
smoke  came  from  fire  started  by  some  un- 
known chemical  action  of  nitric  acid  or 
otherwise.  It  is  not  alleged  that  the  de- 
fendant or  its  servants  knew  that  this  vapor 
was  the  fumes  and  vapors  of  nitric  acid, 
and  not  smoke.  Does  the  allegation  of  the 
complaint,  that  the  defendant  had  knowl- 
edge, either  actual  or  implied,  of  the  dead- 
ly nature  of  the  fumes  and  vapors,  charge 
the  defendant  with  actual  knowledge  there- 
of 7  Strictly  speaking,  this  is  no  allegation 
of  knowledge,  for  it  neither  says  that  the 
one  kind  nor  the  other  was  possessed.  This 
strictness,  however,  is  not  to  be  applied, 
under  the  Code.  The  language  of  the  alle- 
gation indicates  that  in  the  mind  of  the 
pleader  it  was  immaterial  whether  the  de- 
fendant actually  knew  or  not,  and  makes 
paramount  the  idea  of  duty  to  know,  and 
therefore  the  law  raises  an  implication  of 
knowledge.  The  intent  and  sense,  therefore, 
to  be  drawn  from  the  allegation,  is  that 
the  defendant  ought  to  have  known. 

In  O'Keefe  y.  National  Folding  Box  ft 
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Paper  Co.  66  Conn.  38,  33  Ail.  687,  the 
complaint  alleged  that  the  plaintiff  v/m 
negligently  put  to  work  in  placing  colored 
paper,  saturated  with  poison,  into  a  box 
greatly  heated  with  steam,  and  then  taking 
it  out  again,  when  softened,  for  more  easy 
folding;  that  he  did  not  know  the  paper 
was  poisoned;  that  the  steam  and  heat  of 
the  box  caused  the  poison  to  exhale  and 
mingle  with  the  steam,  which  poisoned 
steam  the  plaintiff  was  compelled  to  breathe, 
while  at  work ;  that  the  poison  also  worked 
into  his  body,  through  the  pores  of  the  skin; 
that  the  defendant  failed  to  give  plain- 
tiff notice  of  the  poisonous  nature  of  the 
paper,  or  of  the  danger  that  might  result 
to  his  health  from  such  work.  With  re- 
spect to  the  knowledge  of  the  defendant,  it 
was  alleged  that  "the  defendant  knew,  or 
ought  to  have  known,  the  effect  and  result 
the  placing  of  colored  paper  into  a  box 
greatly  heated  by  steam,  and  then  taking  it 
out  again,  would  have,  or  might  have,  upon 
the  person  employed  in  such  work,  to  wit, 
the  plaintiff."  With  respect  to  this  allega- 
tion, the  court  said:  '"Die  plaintiff  alleges 
that  the  defendant  knew,  or  ought  to  have 
known,  the  effect  that  steaming  colored 
paper  in  a  hot  box  would  or  might  have 
on  the  health  of  those  who  conducted  the 
process.  This  (construed,  as  it  must  be, 
most  strongly  against  the  pleader)  amounts 
simply  to  a  charge  that  the  defendant  ought 
to  have  known  the  effect  the  work  might 
have  on  those  engaged  in  it.''  Though  its 
language  so  declares,  the  court,  in  fact,  did 
not  construe  the  pleading  against  the  plead- 
er, but  gave  to  the  allegation  the  only  in- 
tent and   meaning  it  could   have. 

In  Durell  t.  Hartwell,  20  R.  I.  125,  58 
AtL  448,  the  plaintiff,  while  engaged  in  dec- 
orating a  building,  was  knocked  from  a 
staging,  on  which  he  was  standing,  by  an 
elevator.  The  staging  projected  into  the 
elevator  well.  The  complaint  alleged  that 
the  plaintiff  was  ignorant  that  the  staging 
projected  into  the  well;  but  the  defendants 
knew,  or,  by  the  exercise  of  due  care,  could 
have  known,  that  it  so  projected,  and  that 
they,  without  warning  to  the  plaintiff,  so 
operated  the  elevator  that  it  was  driven 
against  the  staging.  Referring  to  the  alle- 
gation concerning  knowledge,  the  court  said: 
"The  declaration  states  that  the  defendants 
'knew,  or,  by  the  exercise  of  reasonable  care, 
could  have  known,  that  a  portion  of  the 
staging  projected  into  the  elevator  well.' 
This  is  not  an  allegation  that  the  defend- 
ants knew,  but  only  that  they  might  have 
known  by  the  exercise  of  due  care." 

These  authorities  establish  that  the  alle- 
gation in  the  complaint  that  the  defendant 
had  knowledge,  either  actual  or  implied,  of 
the  deadly  nature  of  such  fumes  and  vapors, 
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amounts  simply  to  an  allegation  that  the 
defendant  had  implied  knowledge  of  such 
fact,  and  not  actual  knowledge.  The  pleader 
attempts  to  impose  upon  the  defendant  the 
duty  of  exercising  due  care  to  acquaint  it- 
self with  the  deadly  nature  of  the  fumes 
and  vapors.  Under  the  authorities  cited,  no 
such  duty  to  firemen  is  imposed,  and  it  is 
not  even  made  to  appear  that  defendant 
knew  that  the  vapor  was  the  fumes  and 
vapors  of  nitric  acid,  and  not  smoke.  It 
follows,  therefore,  that  there  is  not  pre- 
sented for  determination  the  question 
whether,  or  not  the  failure  to  apprise  the 
deceased  of  the  deadly  nature  of  the  fumes 
and  vapors,  when  that  fact  was  actually 
known  to  the  defendant,  was  such  reckless- 
ness, wilfulness,  wantonness,  or  lack  of  rea- 
sonable care  to  prevent  injury  to  the  de- 
ceased, who  was  on  the  premises,  as  to 
subject  the  defendant  to  liability  for  the 
injury.  A  failure  to  communicate  such 
knowledge,  when  it  was  not  actually  pos- 
sessed by  the  defendant  or  its  servants,  as 
appears  from  the  complaint,  is  not  such 
recklessness,  wilfulness,  wantonness,  or  lack 
of  reasonable  care  to  prevent  injury  to  the 
deceased  on  the  premises,  as  to  render  the 
defendant  liable.  No  intimation  is  intended 
to  be  given  as  to  what  facts  would  indi- 
cate recklessness,  wilfulness,  or  wantonness. 
The  facts  present  do  not  indicate  such. 

It  is  alleged  in  subdivision  "b"  of  the  four- 
teenth paragraph  that  the  defendants  knew 
that  the  nitric  acid  was  exceedingly  danger- 
ous; but  in  what  particulars  it  was  danger- 
ous is  not  stated.  That  allegation  is  quali- 
fied as  to  the  danger  arising  from  breath- 
ing the  fumes  and  vapors,  and  as  to  that 
danger  the  knowledge  is  not  actual,  but  im- 
plied. 

On  behalf  of  the  plaintiff,  it  is  urged  that 
the  case  of  Cameron  v.  Kenyon-Connell  Com- 
mercial Co.  22  Mont.  312,  44  L.R.A.  508, 
74  Am.  St.  Rep.  602,  56  Pac.  358,  an- 
nounces the  law  applicable  to  this  case. 
In  that  case  the  defendant  company  kept 
in  its  warehouse,  within  the  corporate  limits 
of  the  city  of  Butte,  a  large  amount  of 
Hercules  powder;  that  there  was  a  law  of 
the  state  of  Montana  forbidding  the  stor- 
ing of  such  powder  within  the  corporate 
limits  of  a  city  in  excess  of  50  pounds. 
It  was  shown  that  an  amount  of  powder 
greatly  in  excess  of  that  permitted  by  stat- 
ute was  stored  in  the  warehouse;  that  the 
warehouse  took  fire;  that  the  firemen  re- 
sponded to  an  alarm,  and  while  they  were 
at  the  warehouse,  actually  engaged  in  en- 
deavoring to  put  out  the  fire,  the  powder 
exploded,  and  many  persons  were  killed,  in- 
cluding the  plaintiff's  intestate,  who  was 
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the  chief  of  the  fire  department.  The  court, 
after  stating  the  facts,  and  discussing  the 
relation  of  directors  to  a  corporation, 
says:  "Now,  bearing  in  mind  that  this  case 
presents  itself  upon  a  motion  for  nonsuit, 
and  that  we  must  accordingly  consider  as 
true  everything  which  the  evidence  tended 
to  prove  on  the  trial,  we  have  before  us  a 
corporation  guilty  of  a  nuisance,  by  having 
kept  in  a  frame  warehouse  within  the 
limits  of  an  incorporated  city,  in  the  vicin- 
ity of  railroad  depots  and  other  buildings, 
an  amount  of  Hercules  powder  in  excess  of 
the  quantity — ^50  pounds — allowed  to  be 
stored  therein  by  the  laws  of  the  state.'* 
And  further  on  the  court  says:  "The  corpo- 
ration, therefore,  by  maintaining  this  nui- 
sance, became  the  subject  of  indictment  for 
misdemeanor  ...  as  well  as  liable  in 
civil  action  for  injury  to  person  or  property 
caused  by  the  nuisance.  .  .  .  These  prop- 
ositions  are  too  plain  for  extended  com- 
ment. They  demonstrate  a  liability  to  this 
plaintiff — assuming  always  the  evidence  is 
uncontradicted." 

No  further  comment  is  necessary  to  show 
that  in  that  case  the  company  was  held  lia 
ble  because  the  injury  was  occasioned  by  a 
nuisance  maintained  contrary  to  the  laws 
of  the  state  of  Montana.  Under  the  cir- 
cumstances present  in  that  case,  if  it  had 
been  necessary,  no  quarrel  could  have  been 
had  with  the  court,  if  it  had  held  that  the 
company  was  guilty  of  maintaining  a  com- 
mon-law nuisance,  or  that  the  company  was 

guilty  of  such  reckless,  wilful,  and  wanton 
conduct  as  to  render  it  liable  to  any  person 
injured  upon  or  off  the  premises,  either  as 
an  invited  person,  a  licensee,  or  a  trespasser. 
There  are  no  such  conditions  of  nuisance  or 
reckless,  wilful,  or  wanton  conduct  present 
in  the  case  at  bar,  nor  any  article  whose 
dangerous  qualities  are  so  obvious  and  well 
understood  as  the  explosiveness  of  Hercules 
powder. 

The  known  ability  of  counsel  for  plain- 
tiff warrants  the  assertion  that  the  com- 
plaint, upon  which  it  was  elected  to  stand 
in  this  case,  is  as  strongly  drawn  in  favor 
of  the  plaintiff  as  the  evidence  at  hand 
to  prove  its  allegations  would  permit.  Un- 
der the  authorities,  it  does  not  state  a 
cause  of  action.  The  rules  announced  may 
seem  harsh;  but  they  are  founded  in  a  pub- 
lic policy  for  populous  districts  to  which 
the  rights  of  individuals  ought  to  bend. 
Fire  departments  are  for  the  public.  The 
service  of  its  members  is  purely  a  public 
one.  It  must  be  so  to  assure  the  most  ef- 
fective work  in  fighting  fire.  In  times  of 
conflagration,  or  indications  thereof,  ordi- 
nary people  lose  their  power  of  judgment 
nnd  are  not  qualified  to  direct.  Owners  of 
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property  whereon  are  indications  of  fire  will 
and  should  be,  for  the  time,  suspended  from 
control,  and  the  trained  firemen,  as  the 
representatives  of  the  public,  be  in  absolute 
command,  unhampered  by  the  wishes  or 
directions  of  any  individual.  Firemen  must 
form  their  judgment  quickly  from  appear- 
ances before  them,  and  they  must  swiftly 
execute  this  judgment  if  the  best  result 
be  reached.  Their  time  ought  not  be  spent 
in  determining  what  duties  they  owe  to  this 
man  or  that  man.  Hence,  generally  speak- 
ing, the  law  is  that,  in  the  discharge  of 
their  public  duties,  they  owe  no  duty  to 
individuals.  Their  business  is  to  put  out 
fires  in  the  best  and  quickest  way.  When 
they  have  done  this,  they  have  performed 
their  duty  to  the  public,  to  whom  alone 
is  any  duty  due  from  them.  If  it  be  held 
that  duties  are  due  the  firemen  other  than 
as  stated  in  the  quotation  from  Mr.  Elliott's 
work,  this  would  call  for  reciprocal  duties 
from  the  firemen,  and  thus  their  work  would 
be  hampered  and  their  minds  diverted  by 
the  consideration  of  their  private  duties. 
The  help  of  a  fireman  is  always  needed  in 
times  of  stress  and  excitement,  when  dan- 
ger surrounds  the  fireman  on  every  hand, 
when  quick  destruction  of  life  and  property 
is  threatened,  when  the  necessities  of  the 
case  call  for  cool,  quick  judgment  and 
swift,  untrammeled  action.  It  is  better 
that  the  situation  be  not  further  confused 
by  the  consideration  of  reciprocal  private 
duties.  The  life  of  the  fireman  is  an  heroic 
one.  Daily,  in  the  discharge  of  his  duties, 
he  performs  acts  of  the  truest  heroism, 
which  go  down  unheralded  and  unsung. 
He  consecrates  his  life  to  his  work,  and, 
when  it  becomes  necessary,  unflinchingly  of- 
fers up,  as  a  sacrifice  to  the  public,  his 
own  well-being,  his  life,  and  the  future  wel- 
fare of  his  wife  and  children.  The  pub- 
lic, to  whom  he  owes  this  duty  and  for 
whom  he  performs  it,  owes  to  him  the  re- 
ciprocal duty  of  providing  generously,  in 
some  proper  way,  by  public  taxation,  for 
the  care  and  comfort  of  the  fireman  and 
those  dependent  on  him,  when,  in  the  dis- 
charge of  his  duties,  he  becomes  disabled, 
and  for  the  care  and  comfort  of  his  wife 
and  children  when  he  gives  up  his  life  for 
the  public. 

From  what  has  been  said,  it  appears  that 
the  demurrer  should  have  been  sustained, 
and  the  judgment  is  therefore  affirmed. 

Steele,  Ch.  J.,  and  Campbell,  J.,  con- 
cur. 

Petition  for  rehearing  denied  July  6, 
1910. 
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V. 

ilARIE  A.  DAVIS,  Plff.  in  Err. 

(134  6a.  804,  68  S.  E.  594.) 

I>lvorce  —  ^onnds  —  condoned  acts  — 
subsequent  acts. 

1.  If  &  husband  is  guilty  of  cruel  treat- 
ment toward  his  wife,  or  of  adultery,  and 
with  full  knowledge  thereof  she  condones 
the  offense  and  cohabits  with  him,  and  he  is 
not  guilty  of  any  further  misconduct,  she 
cannot  thereafter,  at  her  mere  will,  desert 
him,  and,  if  suit  is  brought  against  her  for 
a  divorce  on  the  ground  of  wilful  and  con- 
tinued desertion  for  three  years  before  the 
filing  of  the  suit,  set  up  the  condoned  acts, 
and  thereby  prevent  the  granting  of  a  di- 
vorce. 

(a)  If,  after  the  condonation,  the  con- 
duct of  the  husband  is  such  as  to  revive  the 
condoned  acts  and  give  her  a  right  to  as- 
sert them,  she  is  not  debarred  from  so  do- 
ing; nor  is  she  prevented  from  setting  up 
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misconduct  on  his  part  after  the  condona- 
tion, for  the  consideration  of  the  jury  in 
determining  whether  a  divorce  should  be 
granted. 

Same  —  alimony  —  to  divorced  wife  — 
qnestion  for  Jury. 

2.  Under  the  statutes  of  this  state  (Civil 
Code  1895,  §  2435),  although  a  husband 
may  obtain  a  divorce  from  his  wife  on  the 
ground  of  wilful  and  continued  desertion 
for  more  than  three  years  before  the  filing 
of  the  suit,  it  is  not  an  inflexible  rule  of 
law  that  the  wife  shall  not  be  allowed  ali- 
mony. On  the  other  h&nd,  it  does  not  fol- 
low that  the  divorced  wife  would  be  en- 
titled to  alimony  as  of  course,  when  her 
conduct  has  been  grossly  improper,  and 
caused  her  husband  U>  obtain  a  total  divorce 
from  her. 

(a)  Under  the  facts  of  the  present  case, 
the  judge  should  have  submitted  to  the  jury 
the  question  of  whether  alimony  should  be 
allowed  to  the  wife,  if  a  divorce  should  be 
granted  to  the  husband. 

(Fish,  Ch.  J.,  and  Atkinson,  J.,  dissent  from 
proposition   2.) 

(July  14,  1910.) 


Note.  —  Right  of  wife  against  whom  an 
ahsohUe  divorce  i8  granted  to  perma- 
nent alimony. 

The  earlier  cases  on  this  question  are 
discussed  in  a  note  to  Ecker  v.  Ecker,  20 
L.R.A.(N.S.)  421.  Since  the  date  of  that 
note,  but  few  cases  on  this  question  have 
come  before  the  courts. 

It  will  be  observed  from  the  earlier  note 
that,  under  a  statute  directing  a  court, 
upon  a  decree  of  divorce  being  granted,  to 
make  such  order  touching  alimony  of  the 
wife  as,  under  the  circumstances  and  na- 
ture of  the  case,  shall  be  reasonable,  it  has 
been  generally  held  that  the  court,  if  the 
circumstances  in  its  opinion  call  for  its  al- 
lowance, has  the  power  to  grant  the  wife 
alimony,  although  the  divorce  was  granted 
against  her. 

In  Pryor  v.  Pryor,  88  Ark.  302,  129  Am. 
Sti  Rep.  102,  114  S.  W.  700,  where  a  statute 
provided  that  when  a  decree  (of  divorce) 
shall  be  entered,  the  court  shall  make  such 
order  touching  the  alimony  of  the  wife  and 
care  of  the  children  as,  from  the  circum- 
stances of  the  parties  and  the  nature  of  the 
case,  shall  be  reasonable,  the  court  said 
that,  whether  dependent  upon  enlarged  pow- 
ers conferred  by  the  statute  or  not,  it  is 
well  settled  that  a  court  has  the  power  to 
allow  alimony  to  a  wife  against  whom  a  di- 
vorce is  granted  on  account  of  her  miscon- 
duct 

Under  a  similar  statute,  a  wife  was  grant- 
ed permanent  alimony  in  Vigil  v.  Vigil 
(Colo.)  —  L.R.A.(N.S.)  — ,  111  Pac.  833, 
although  the  divorce  was  granted  against 
her  for  desertion.  It  appeared  in  this  case 
that  the  wile's  desertion  was  caused  by  the 
husband's  extreme  and  repeated  acts  of 
30  L.R.A.(N.S.) 


cruelty,  and  further,  that  the  husband  was 
able  to  pay,  and  that  the  wife  was  old, 
helpless,  penniless,  and  almost  blind. 
.  So,  in  Pederson  v.  Pederson  (Neb.)  128 
N.  W.  649,  it  was  held  that,  under  the 
Nebraska  statute,  sufficiently  set  out  in  the 
earlier  note,  the  court,  when  the  divorce  is 
granted  the  husband,  may  allow  the  wife 
permanent  alimony  on  any  ground  except 
where  she  is  guilty  of  adultery.  In  this 
case  the  divorce  was  obtained  on  the 
ground  of  extreme  cruelty,  such  cruelty 
consisting  of  repeated  malicious  accusations 
by  the  wife  that  the  husband  was  guilty  of 
incest.  It  appeared  in  this  case  that  the 
husband  had  considerable  property,  and  the 
wife,  who  was  a  dressmaker  prior  to  the 
marriage,  had  but  very  little,  and  besides, 
on  account  of  the  marriage,  her  business 
had  been  broken  up. 

And  where  alimony  is  permitted  to  be 
granted  the  husband,  under  a  statute  pro- 
viding that  the  court,  on  granting  a  di- 
vorce, may  make  such  order  in  reference 
to  the  property  as  shall  be  right,  he  may 
be  entitled  thereto,  although,  so  far  as  the 
record  appears,  at  least,  he  was  the  guilty 
party,  and  the  wife  secured  the  decree  of 
divorce.  McDonald  v.  McDonald,  117  Iowa, 
307,  90  N.  W.  603. 

The  right  of  the  wife  to  recover  alimony 
upon  a  divorce  being  granted  against  her 
seems,  in  effect,  at  least,  also  to  have  been 
recognized  in  Cevene  v.  Cevene  (W^s.)  127 
N.  W.  942,  where  the  husband  secured  a 
divorce  from  his  wife  because  of  alleged 
cruel   and   inhuman   treatment. 

In  Dailey  v.  Dailey,  Wright  (Ohio)  514, 
a  wife  against  whon>  a  divorce  was  granted 
for  adultery  was  also  granted  alimony,  it 
appearing  that  the  property  was  earned  by 
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ERROR  to  the  Superior  Court  for  Chat- 
ham   Count    to    review    a    judgment 
granting  plaintiff  a  divorce.     Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Oliver  &  Oliver  for  plaintiff  in 
error. 

Mr.  Robert  Jj.  Colding  for  defendant  in 
error. 

linmpkin,  J.,  delivered  the  opinion  of 
the  court: 

Hugh  F.  Davis  brought  suit  against 
his  wife,  Marie  A.  Davis,  for  divorce  on  the 
ground  of  wilful  and  continued  desertion 
for  more  than  three  years.  She  denied  the 
allegation  of  the  plaintiff,  and,  by  way  of 
cross  libel,  alleged  that  the  plaintiff  ha(< 
deserted  her,  had  cruelly  treated  her,  and 
had  been  guilty  of  adultery.  She  prayed 
that  a  divorce  be  granted  to  her,  and  that 
she  have  a  judgment  for  alimony.  The 
jury  found  for  the  plaintiff  a  total  divorce. 
In  the  second  verdict  they  declared:  "We 
fix  the  rights  and  disabilities  of  the  parties 
as  follows:  That  neither  of  the  parties 
be  at  liberty  to  marry  again."  The  defend- 
ant moved  for  a  new  trial,  which  was  de- 
nied, and  she  excepted. 

1.  "Condonation"  has  been  defined  to  be 
the  forgiveness,  either  express  or  implied, 
by  a  husband  of  his  wife,  or  by  a  wife  of 
her  husband,  for  a  breach  of  marital  duty, 
with  an  implied  condition  that  the  offense 
shall  not  be  repeated.  Webster's  Diction- 
ary; Odom  V.  Odom,  36  Ga.  286.  Volun- 
tary condonation  and  cohabitation  subse- 
quently to  the  acts  complained  of,  and 
with  notice  thereof,  prevents  the  grant 
of  a  divorce  on  account  of  them.  Civil 
Code  1895,  §  2429.  But  if  the  implied  con- 
dition be  broken,  the  right  to  set  up  such 


wrongful  acts  is  revived,  and  the  innocent 
party  is  not  prevented  from  obtaining  a  di- 
vorce. What  character  of  misconduct 
will  serve  to  revive  the  right  to  rely  upon 
acts  previously  condoned,  and  whether  it  is 
necessary  that  si^ch  reviving  acts  shall  be 
sufficient  to  furnish  a  ground  for  divorce,  is 
not  here  involved.  Ozmore  v.  Ozmore,  41 
Ga.  46;  14  Cyc.  Law  &  Proc.  p.  642.  If, 
however,  there  is  no  breach  of  the  condition 
after  condonation  and  cohabitation,  the  for- 
giveness stands  as  complete  and  absolute. 
The  condoning  party  cannot  forgive  the 
acts,  and  cohabit  voluntarily  with  the  for- 
given one,  and  at  the  same  time  reserve  the 
right  to  assert  them  as  a  means  of  obtain- 
ing a  divorce,  if  there  be  no  further  mis- 
conduct, or  as  a  screen  to  prevent  a  divorce 
being  obtained  on  account  of  subsequent 
breaclies  of  marital  duty  by  such  condoning 
party.  To  permit  this  would  be  to  attach 
a  different  condition  to  'condonation  from 
that  which  the  law  attaches,  and  to  make 
forgiveness  such  only  in  name.  Condona- 
tion is  not  revocable  at  will. 

It  was  argued  that  §  2429  of  the  Civil 
Code  1895,  above  cited,  closes  with  the 
words:  "And  in  all  cases,  the  party  sued 
may  plead  in  defense  the  conduct  of  the 
party  suing,  and  the  > jury  may,  on  examina- 
tion of  the  whole  case,  refuse  a  divorce.'' 
This  statement  follows  certain  provisions 
to  the  effect  that  "if  the  adultery,  desertion, 
cruel  treatment,  or  intoxication  complained 
of  shall  have  been  occasioned  by  the  collu- 
sion of  the  parties,  and  with  the  intention 
of  causing  a  divorce,  or  if  the  party  coin- 
plaining  was  consenting  thereto,  or  if  both 
parties  have  been  guilty  of  like  conduct,  or 
if  there  has  been  a  voluntary  condonation 
'  and  cohabitation  subsequent  to  the  acts  com- 


them  jointly,  and,  as  the  court  said,  she 
must  not  be  turned  out  to  prostitution  or 
starvation. 

In  Squire  v.  Squire  [1905]  P.  4,  a  woman 
against  whom  a  divorce  was  granted  for 
adultery  was  granted  an  allowance,  the  ob- 
ject being,  as  the  court  said,  to  protect  her 
from  temptation,  and  induce  her  to  lead  a 
respectable  life.  In  this  case,  for  the  rea- 
son that  the  husband  should  not  be  com- 
pelled to  support  a  woman  who  is  immoral, 
and  also  for  the  woman's  own  protection, 
the  allowance  was  made  only  while  she 
should  remain  chaste  and  unmarried. 

Similar  cases,  and  holding  to  the  same  ef- 
fect, are  Edwards  v.  Edwards  [1894]  P. 
33,  and  Bent  v.  Bent,  2  Swabey  &  T.  392. 

Lander  v.  Lander  [1891]  P.  161,  is  a 
similar  case,  though  the  court,  because  it 
was  not  a  question  of  large  income,  but  of 
a  bare  allowance  for  the  wife's  support  and 
maintenance,  did  not  think  it  necessary  to 
insert  a  dum  sola  et  casta  clause. 

But  where  the  wife  is  the  recipient  of  an 
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income  sufficient  for  her  support,  in  fact, 
much  larger  than  the  income  that  could  be 
derived  from  the  husband's  property,  and 
he,  shortly  before  their  separation,  paid  to 
her  the  entire  amount  oi  the'  income  de- 
rived from  her  property  during  the  existence 
of  the  marriage  relation,  it  is  not  error  to 
refuse  her  alimony  in  a  suit  for  divorce 
granted  the  husband  for  her  desertion.  Wil- 
kins  V.  Wilkins,  84  Neb.  206,  133  Am.  St. 
Rep.  618,  120  N.  W.  907. 

So,  where  the  husband  in  a  cross  com- 
plaint secures  the  divorce,  and  the  findings 
show  no  equities  whatever  in  favor  of  the 
wife,  and  it  appears  that  by  her  marriage 
she  designedly  undertook  to  put  herself  in 
a  legal  position  where  she  believed  she  could 
demand  at  the  hands  of  the  law  a  share  of 
the  husband's  property,  that  there  is  no 
property  requiring  division,  and  that  she 
IS  not  in  necessitous  circumstances,  it  is 
error  on  the  part  of  the  trial  court  to  allow 
her  alimony.  Van  Gelder  y.  Van  Gelder, 
(Wash.)  112  Pac.  86.  G..V. 
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plained  of,  and  with  notice  thereof,  then  no 
divorce  shall  be  granted."  The  last  clause 
of  the  section  (quoted  first  above)  was  not 
intended  to  destroy  entirely  the  effects  of 
the  condonation,  so  that  a  person,  after  con- 
doning a  ground  for  divorce,  and  cohabiting 
with  the  offender,  could,  at  some  later  pe- 
riod, and  with  no  further  reason,  desert  the 
person  so  forgiven,. persist  in  such  desertion 
for  the  statutory  period,  and  yet  prevent  a 
divorce  by  reason  of  the  condoned  acts.  If 
there  were  a  breach  of  the  implied  condition 
on  the  part  of  the  person  whose  offense  had 
been  condoned,  or  if  there  were  other  acts 
or  grounds  authorizing  the  refusal  of  the 
divorce,  this  could  be  pleaded  and  proved 
for  the  consideration  of  the  jury.  The 
charge  of  the  court  on  this  subject  was  not 
erroneous. 

2.  The  court  charged  the  jury   that,   if 
they  found  a  total  divorce  for  the  plaintiff, 
they  would  put  their  verdict  in  a  certain 
form,  "and,  in  that  event,  you  would  not 
allow  the  defendant  alimony."    This  in  ef- 
fect instructed  the  jury,  as  a  rule  of  law, 
that,  if  they  should  find  a  total  divorce  in 
favor  of  the  husband  against  the  wife,  they 
would  allow    the    latter    no    alimony.     At 
common   law    (including  in  that  term  the 
canon  or  ecclesiastical  law)  the  ecclesiasti- 
cal courts  did  not  grant  total  divorces  ex- 
cept for  such  cause  as  rendered  the  mar- 
riage void  ah  initio.     This  was  rather  an 
adjudication  that  there  had  never  been  a 
binding  marriage  than  a  dissolution  of  one 
originally    valid.      Partial    divorces    were 
granted  on  account  of  adultery  and  cruel 
treatment.     Prior  to  1858,  in  England  no 
judicial    divorces    dissolving    the    bonds    of 
matrimony,  if  originally  valid,  were  allowed. 
Parliament   exercised   that   authority.      In 
its    origin,    alimony   was    the    method    by 
which  the  spiritual  courts  enforced  the  duty 
of  support  owed  by  a  husband  to  his  wife 
during  such  time  as  they  were  legally  sep- 
arated.   It  was  not  an  incident  to  declaring 
the  marriage  void  ah  initio,  since,  if  there 
were  no  marriage,  the  duty  of  maintenance 
had  not  been  undertaken.     The  question  of 
awarding  alimony  upon  the  dissolution  of  a 
valid  marriage  for  a  postnuptial  cause  could 
not  therefore  have  been  decided  in  England 
prior  to  the  time  when  the  common  law  was 
adopted  in  this  state.    In  regard  to  partial 
divorces,  it  has  been  declared  that  where  the 
wife,  by  her  fault,  forfeited  all  claim  upon 
her  husband  for  necessaries  or  other  sup- 
port, and  he  obtained  a  divorce  from  her  on 
that  ground,  she  could  not,  after  this  fact 
had  been   adjudged  against  her,  have  ali- 
mony  from   him.     Thus,   where   a   divorce 
was  granted  to  a  husband  on  account  of  the 
adultery  of  the  wife,  she  was  held  to  be 
entitled   to  no   alimony.     3   Bl.    Com.    94. 
30  L.R.A.(N.S.) 


As  late  as  1859,  in  White  v.  White,  6  Jur. 
N.  S.  28,  upon  the  granting  of  a  petition 
for  a  judicial  separation,  presented  by  a 
man  against  his  wife,  on  account  of  her 
violent  and  cruel  conduct  towards  him, 
Cresswell,  Judge  Ordinary,  held  that  the 
wife  was  entitled  to  no  permanent  alimony, 
saying  that  he  found  no  precedent  for 
granting  it  in  such  case.  But  in  1864,  in 
Prichard  v.  Prichard,  10  L.  T.  N.  S.  789, 
Wilde,  Judge  Ordinary,  overruled  the  de- 
cision in  the  White  Case  and  .another  simi- 
lar case,  saying:  "I  am  aware  of  the  cases 
to  which  you  allude,  but  I  think  if  there 
is  no  precedent,  I  ought  to  make  one." 

It  has  been  decided  by  a  number  of  courts 
that»  in  the  absence  of  any  statute,  if  a  di- 
vorce be  granted  to  a  husband  against  the 
wife,  she  is  not  entitled  to  alimony.  This 
at  times  worked  a  great  hardship  on  the 
wife,  especially  imder  the  common  law, 
where  the  marital  right  of  the  husband  at- 
tached to  her  property;  and,  while  it  was 
said  to  be  strict  justice,  it  was  also  said 
that  it  sometimes  drove  the  wife  to  starva- 
tion or  a  life  of  shame.  The  English  Parlia- 
ment adopted  a  practice,  when  granting  to 
a  husband  a  total  divorce,  of  requiring  him 
to  make  some  provision  for  his  wife.  In 
England,  and  in  a  number  of  the  United 
States,  statutes  have  been  enacted  which 
authorize  the  courts  to  grant  alimony  to 
wives  against  whom  judgments  of  divorce 
are  rendered,  or  to  require  some  other  pro- 
vision to  be  made  by  the  husbands,  when 
the  courts  deem  it  best.  In  some  of  these 
statutes  the  provision  is  express;  in  others 
the  terms  are  general;  but  the  courts  have 
construed  them  to  have  the  effect  above  in- 
dicated. Where,  under  the  statute,  dis- 
cretion is  vested  in  the  court,  it  is  to  be 
exercised  with  care.  In  such  jurisdictions 
it  has  been  said  to  be  the  exception,  rather 
than  the  rule,  that  the  wife  shall  cause  th^ 
matrimonial  tie  to  be  sundered  by  reason 
of  her  own  conduct,  and  still  have  alimony; 
but,  on  the  other  hand,  that  the  wife  may 
have  collaborated  with  her  husband  in  ac- 
quiring the  property  held  by  the  latter, 
that  she  may  have  greatly  aided  in  estab- 
lishing his  fortune,  that  her  conduct  may 
not  have  been  justifiable,  so  as  to  prevent 
a  divorce,  and  yet  the  conduct  of  the  hus- 
band may  not  have  been  exemplary.  She 
may  have  no  property,  and  be  broken  in 
health.  In  other  words,  under  such  stat- 
utes, while  the  law  does  not  hold  but  to 
a  wife  who  deserts  the  matrimonial  domi- 
cil  the  promise  of  a  right  to  alimony,  but 
rather  discourages  divorces  coupled  with 
pecuniary  claims  upon  the  part  of  the  party 
at  fault,  yet  there  may  be  circumstances 
which  may  render  it  just  and  proper  that 
'  some  alimony  should  be  allowed  to  the  wife. 
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although  the  divorce  should  be  granted 
against  her.  In  such  instances  the  judge 
or  the  jury,  as  the  case  may  be,  in  pass- 
ing upon  the  question  of  alimony,  should 
take  into  consideration  the  situation  and 
circumstances  of  the  parties,  the  property 
owned  by  them  respectively,  the  conduct 
of  each,  and  all  the  facts  which  would 
throw  light  on  the  proper  exercise  of  the 
discretionary  power.  2  Bishop,  Mar.  & 
Div.  §§  861  et  seq.,  and  citations. 

The  question  is:  Where  does  Georgia 
take  position  on  this  subject?  At  first  the 
legislature  granted  total  divorces.  The  first 
general  rule  in  regard  to  the  matter  which 
the  writer  has  found  laid  down  is  contained 
in  the  Constitution  of  1798  (art.  3,  §  9), 
where  it  was  declared:  "Divorces  shall  not 
be  granted  by  the  legislature,  until  the  par- 
ties shall  have  had  a  fair  trial  before  the 
superior  court,  and  a  verdict  shall  have 
been  obtained,  authorizing  a  divorce  upon 
legal  principles.  In  such  cases,  two  thirds 
of  each  branch  of  the  legislature  may  pass 
acts  of  divorce  accordingly."  Marbury  & 
C.  Dig.  29.  By  the  act  of  December  5, 
1806  (Cobb's  Dig.  p.  224),  it  was  declared 
that  in  all  cases  where  the  jury  "shall  de- 
termine in  favor  of  a  conditional  divorce, 
they  shall  by  their  verdict  or  decree  make 
provision,  out  of  the  property  of  which 
the  husband  may  be  possessed,  for  the  sep- 
arate maintenance  and  support  of  the  wife 
and  the  issue  of  such  marriage,  which  ver- 
dict or  decree  the  said  court  shall  cause 
to  be  carried  into  effect  according  to  the 
rules  of  law,  or  according  to  the  practice  of 
chancery,  as  the  nature  of  the  case  may  re- 
quire." By  amendment  to  the  Constitution, 
divorces  were  made  final  and  conclusive 
upon  the  concurrent  verdicts  of  two  special 
juries,  authorizing  a  divorce  upon  such  legal 
principles  "as  the  general  assembly  may  by 
Jaw  prescribe."  The  last  of  these  amend- 
ments doubtless  resulted  from  the  decision 
in  Head  v.  Head,  2  Ga.  191.  See  also  Cobb's 
Dig.  1123.  By  the  act  of  February  22, 
1850  (Cobb's  Dig.  p.  226),  the  grounds  of 
divorce,  both  total  and  partial,  were  de- 
clared. These  are  now  embodied  in  Civil 
Code  1895,  §§  2426  et  seq.  The  Constitution 
of  1861  contained  the  following  provision; 
"The  superior  court  shall  have  exclusive 
jurisdiction  in  all  cases  of  divorce,  both 
total  and  partial;  but  no  total  divorce  shall 
be  granted  except  on  the  concurrent  ver- 
dicts of  two  special  juries.  In  each  divorce 
case,  the  court  shall  regulate  the  rights 
and  disabilities  of  the  parties."  Code  1863, 
§  4974.  Thus  the  entire  subject  of  grant- 
ing divorces  and  alimony  became  fixed  by 
constitutional  provision  in  the  superior 
court,  and  ceased  to  be  a  matter  of  legis- 
lative grant.  By  the  act  of  1806  (Cobb's 
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Dig.  p.  225),  requirement  had  been  made 
that  the  party  applying  for  a  divorce  should 
file  a  schedule  of  the  property  owned  by 
the  parties  respectively,  and  that,  after  all 
just  debts  had  been  paid,  it  should  be  sub- 
ject to  a  division  or  equal  distribution  be- 
tween the  children  of  such  parties,  unless 
the  jury  should  think  proper  to  allow  either 
party  a  part  thereof.  When  the  first  Code 
was  adopted,  instead  of  providing  for  a 
division  of  the  property,  it  was  declared  that 
"in  all  suits  for  divorce,  the  party  ap- 
plying shall'  render  a  schedule,  on  oath,  of 
the  property  owned  or  possessed  by  the  par- 
ties at  the  time  of  the  application, — or  at 
the  time  oi  the  separation,  if  the  parties 
have  separated, — distinguishing  the  sepa- 
rate estate  of  the  wife,  if  there  be  any, 
which  shall  be  filed  with  the  petition,  or 
pending  the  suit,  under  the  order  of  the 
court.  The  jury  rendering  the  final  ver- 
dict in  the  cause  may  provide  permanent 
alimony  for  the  wife,  either  from  the  corpus 
of  the  estate  or  otherwise,  according  to  the 
condition  of  the  husband  and  the  source 
from  which  the  property  came  into  the 
coverture."  Code  1863,  §  1676.  This  lan- 
guage, "in  all  suits  for  divorce  .  .  . 
the  jury  ...  may  provide  permanent 
alimony  for  the  wife,"  has  been  preserved 
and  again  adopted  in  §  2435  of  the  Civil 
Code  of  1895,  although  the  husband's  mari- 
tal right  no  longer  attaches  to  the  wife's 
property.  Perhaps  the  possibility  that  the 
labor  and  services  of  the  wife  may  have 
contributed  to  build  up  the  fortune  of  the 
husband  may  have  been  in  the  legislative 
mind.  Thus  it  will  be  seen  that  the  trend 
of  legislation  in  Georgia  has  not  been  to  re- 
strict the  powers  of  the  jury,  or  to  confine 
them  rigidly  to  the  rule  that,  if  a  divorce 
shall  be  granted  to  the  husband  against  his 
wife,  no  provision  for  her  support  shaU 
be  made.  The  authority  given  to  the  jury 
by  the  act  of  1806  to  divide  the  property 
among  the  children,  but  to  make  an  allow- 
ance to  either  party,  should  they  think 
proper,  and  the  later  provisions  in  regard 
to  the  powers  of  the  jury,  negative  the  idea 
of  an  absolute  limitation  in  regard  to  ali- 
mony if  a  divorce  should  be  granted  to  the 
husband. 

In  Campbell  v.  Campbell,  90  Ga.  687,  16  Si 
E.  960,  Mr.  Justice  Simmons  said:  "A 
wife  is  entitled  to  'support  by  her  husband 
until  the  right  is  forfeited  by  her  own  mis- 
conduct; and  in  some  cases  alimopy  has 
been  allowed  her  even  where  the  divorce  was 
in  favor  of  the  husband."  He  also  said 
that  in  this  state  the  right  of  a  wife  to  a 
provision  by  the  husband  in  her  favor  is  the 
same,  whether  the  divorce  is  from  bed  and 
board  only  or  a  total  dissolution  of  the 
marriage, — at  least,  if  a  valid  marriage  has 


1910. 


DAVIS  V.  DAVIS. 


77 


subsisted.  In  that  case  the  divorce  was 
granted  on  the  application  of  the  wife. 
We  have  not  overlooked  the  fact  that  § 
2462  of  the  Civil  Code  1895  says  that  "if 
the  jury,  on  the  second  or  final  verdict, 
find  in  favor  of  the  wife,  they  shall  also,  in 
providing  permanent  alimony  for  her,  speci- 
fy what  amount  the  minor  children  shall  be 
entitled  to  for  their  permanent  support, 
.  .  .  and  this  they  may  also  do  if, 
from  any  legal  cause,  the  wife  may  not 
be  entitled  to  permanent  alimony,  and  the 
said  children  are  not  in  the  same  category." 
We  do  not  think  that  the  expression,  "if 
the  jury,  on  the  second  or  final  verdict,  find 
in  favor  of  the  wife,"  means  that  in  no 
event  can  alimony  be  awarded  unless  the 
wife  shall  obtain  a  divorce.  In  such  a 
case,  the  law  provides,  in  awarding  alimony 
to  her,  for  specifying  the  amount  to  which 
the  minor  children  should  be  entitled;  and 
also  for  finding  alimony  for  the  children, 
should  she  be  debarred  from  obtaining  it 
for  any  legal  reason.  That  section  was 
derived  from  the  act  of  October  28,  1870 
(Acts  1870,  p.  413).  Its  title  was,  "An 
Act  to  Extend  the  Provision  for  Alimony 
to  the  Family  of  the  Husband;  to  Provide 
for  the  Custody  of  the  Children,  and 
for  Other  Purposes  Connected  Therewith." 
Under  §  2478  of  the  Civil  Code,  the  hus- 
band is  bound  for  necessaries  furnished 
to  hia  wife  when  living  separate  from  him; 
but,  if  she  voluntarily  abandons  him  with- 
out sufficient  provocation,  notice  by  the 
husband  shall  relieve  him  of  all  liability 
for  necessaries  furnished  to  her.  This 
deals  with  the  authority  of  the  wife,  as 
matter  of  right,  to  charge  her  husband 
with  necessaries,  when  living  separate  from 
hiuL  It  does  not  deal  with  divorce  cases, 
or  the  power  of  the  judge  to  award  tem- 
porary alimony,  or  absolutely  prevent  a 
juzy  from  allowing  permanent  alimony  in 
a  proper  case.  They  may  allow  it  or  re- 
fuse it>  or  may  allow  less  than  full  main- 
tenance, according  to  circumstances. 

The  construction  of  statutes  of  one  state 
often  throws  little  light  on  the  construc- 
tion of  those  of  another,  as  a  slight  differ- 
ence in  language  may  make  a  great  differ- 
ence in  construction.  But  an  examination 
of  the  statutes  of  other  states  and  their 
construction  by  the  courts  .show  'that  the 
trend  of  authority  is  in 'harmony  with  this 
decision.  In  Deenis  v.  Deenis,  79  111.  74,  a 
statute  was  tmder  consideration  which  de- 
clared that,  "when  a  divorce  shall  be  de- 
creed, it  shall  and  may  be  lawful  for  the 
court  to  make  such  order  touching  the  ali- 
mony and  maintenance  of  the  wife,  the 
care,  custody,  and  support  of  the  children, 
or  any  of  them,  as,  from  the  circumstances 
of  the  parties  and  the  nature  of  the  case, 
SO  TwR.A.(N.S.) 


shall  be  fit,  reatonable,  and  just."  It  was 
held  that  alimony  might  be  allowed,  not- 
withstanding the  divorce  was  granted  for 
the  fault  of  the  wife.  The  opinion  of  Mr. 
Justice  Scholfield  strongly  presents  the 
grounds  of  equity  and  justice  for  such  a 
construction.  In  Spitler  v.  Spitler,  108 
111.  120,  the  former  ruling  was  adhered  to; 
but  it  was  said  that  it  was  not  the  object 
of  the  legislature,  in  adopting  the  provision 
of  the  statute  relating  to  alimony,  to  abro- 
gate the  general  principles  or  policy  of  the 
law  relating  to  that  subject,  but  rather  to 
clothe  the  court  with  power  to  mitigate 
occasional  hardships  that  might  otherwise 
occur.  In  Graves  v.  Graves,  108  Mass. 
314,  317,  a  somewhat  similar  statute  of 
Massachusetts  was  construed,  and  it  was 
held  that  alimony  might  be  awarded  to  the 
wife  upon  granting  to  the  husband  a  di- 
vorce for  her  fault.  Gray,  J.,  clearly  stated 
the  reason  for  giving  such  a  construction 
to  the  statute. 

An  application  for  temporary  alimony  is 
made  to  the  presiding  judge  pending  the 
litigation.  He  is  vested  with  considerable 
discretion  on  the  subject.  It  is  sometimes 
granted  where  permanent  alimony  is  ulti- 
mately refused,  on  the  ground  that  the 
wife  must  be  maintained  and  furnished 
reasonable  opportunity  for  pressing  her 
suit  or  defending  herself  against  charges 
made  against  her.  If  she  wilfully  deserts 
her  husband  without  cause,  this  may  fur- 
nish a  ground  for  refusing  temporary  ali- 
mony, in  the  discretion  of  the  judge;  and 
in  some  cases,  where  the  separation  was 
clearly  shown  to  have  resulted  from  the 
adultery  of  the  wife,  or  to  have  been  with- 
out any  shadow  of  excuse,  and  there  were 
other  circumstances  of  hardship  in  re- 
quiring the  husband  to  thus  support  her, 
it  has  been  held  to  be  an  abuse  of  dis- 
cretion to  allow  her  alimony.  Vinson  v. 
Vinson,  94  Ga.  492,  19  S.  E.  898;  Ken- 
drick  V.  Kendrick,  105  Ga.  38,  31  S.  E. 
115;  Williams  v.  Williams,  114  Ga.  772, 
40  S.  E.  782. 

In  this  case  the  evidence  of  the  wife 
tended  to  show  bad  conduct  on  the  part  of 
the  husband;  that  she  had  always  helped 
support  the  family  by  sewing;  that  her 
eyesight  was  failing,  and  her  health  was 
becoming  so  poor  that  she  was  scarcely 
able  to  do  any  work,  and  was  not  able  to 
support  herself  without  assistance;  and 
there  was  evidence  tending  to  show  that 
the  husband  was  able-bodied  and  earned 
about  $18  per  week.  It  was  admitted  in 
the  pleadings  that  neither  the  husband  nor 
the  wife  had  any  property.  We  do  not 
mean  that  courts  or  juries  should  make 
matrimonial  dissentions  attractive  as  a 
source  of  profit.     The  reverse  is  true.     It 
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was  declared  by  McCay,  J.,  as  long  ago  as 
1872  (Hill  Y.  Hill,  47  Ga.  332,  336),  that 
''suits  for  divorce  and  alimony  ought  not 
to  be  encouraged." 

The  jury  might  perhaps  have  found 
against  the  present  plaintiff's  application 
for  alimony;  but,  under  the  evidence,  the 
judge  erred  in  declaring,  as  a  fixed  rule 
of  law,  that,  if  the  jury  found  a  divorce 
for  the  husband  on  the  ground  of  desertion, 
the  wife  would  be  entitled  to  no  alimony. 

4.  The  verdict  was  somewhat  unusual  in 
form;  but  it  is  unnecessary  to  deal  with 
that  point,  as  the  case  is  to  be  tried  again 
on  its  merits. 

Judgment   reversed. 

Fish,  Ch.  J.,  and  Atkinson,  J.,  dissent. 
The  other  Justices  concur. 

Fish,  Gh.  J.,  dissenting: 

I  am  constrained  to  dissent  from  the 
proposition  announced  in  the  second  head- 
note  to  the  opinion  of  the  majority  of  the 
court.  I  understand  the  rule  to  be  that,  in 
the  absence  of  a  statute  to  the  contrary, 
permanent  alimony  will  not  be  awarded  a 
wife  when  a  decree  for  divorce  is  rendered 
against  hen  14  Cyc.  Law  &  Proc.  p.  767; 
2  Am.  k  Eng.  Enc.  Law,  p.  118  (3).  The 
provisions  of  §§  2435,  2462,  and  2478  of  the 
Civil  Code  of  1895,  quoted  in  the  opinion, 
when  construed  in  pari  materiaf  do  not,  in 
my  opinion,  change  the  rule.  If,  under  the 
law  of  this  state,  a  husband  is  not  bound 
for  necessaries  furnished  his  wife  if  she 
be  living  in  adultery  with  another  man 
(Civil  Code  1895,  |  2478),  and  if  tem- 
porary  alimony  cannot  be  awarded  a  wife 
where  the  separation  has  been  caused 
solely  by  adultery  on  her  part  (Williams 
▼.  Williams,  114  Ga.  772,  40  S.  E.  782), 
I  am  unable  to  understand  why  the  hus- 
band should  be  required  to  support  her 
by  the  payment  of  permanent  alimony  when 
he  procures  a  divorce  from  her  because  of 
her  adultery,  or  because  of  her  guilt  in 
any  other  respect  authorizing  a  divorce. 
I  am  authorized  by  Justice  Atlcinson  to 
state  that  he  concurs  in  this  dissent 
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Action  —  for  death  —  right  to  bring. 

Under  a  statute  creating  a  right  of  ac- 
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tion  for  wrongful  death,  to  be  brought  by 
an  administrator,  for  the  exclusive  benefit 
of  the  widow,  children,  or  heirs  at  law  of 
decedent,  no  action  can  be  maintained  in 
case  he  dies  childless,  leaving  a  widow^  who 
dies  before  action  brought. 

(December  7,  1909.) 


yote.  —  Failure  of  henefioiary  first 
tUl^  under  death  statute  to  hrina 
actitm,  as  giving  euoh  right  to  bene-' 
fieiary  next  entitled. 

The  great  weight  of  authority  and  the 
reasoning  of  nearly  all  the  cases  seema  to 
be  in  accord  with  the  rule  announced  in 
Hammond  v.  Lewiston,  A.  &  W.  Stbeet  R. 
Co.,  that  the  failure  of  the  beneficiary  first 
entitled  under  the  death  statute  to  bring 
the  action  will  not  transfer  such  right  of 
action  to  other  persons  for  whose  benefit  the 
action  might  have  been  maintained  if  the 
person  first  entitled  had  not  been  living 
when  the  right  oi  action  accrued. 

The  reason  for  the  rule  is  that  the  stat- 
utes giving  a  right  of  action  for  wrongful 
death  for  the  l^nefit  of  specified  persona 
are  construed  to  create  a  single  cause  of 
action,  which  accrues  immediately  upon  the 
death  of  the  decedent,  and  exists  for  the 
exclusive  benefit  of  the  beneficiary  in  whom 
the  action  vests,  so  that  it  cannot  be  trans- 
ferred to  any  other  beneficiaries  by  the 
death  or  failure  of  the  first  beneficiary  to 
sue,  since  there  never  was  any  right  of  ac- 
tion for  their  benefit,  in  the  absence  of  stat- 
ute providing  for  such  contingency,  field- 
ing V.  Black  Hills  k  Ft.  P.  R.  Co.  3  S.  D. 
369,  53  N.  W.  750;  Snyder  y.  Philadelphia 
&  R.  R.  Co.  9  Pa.  Dist.  R.  3;  Carden  y. 
Louisville  A,  N.  R.  Co.  (Ky.)  37  S.  W.  830; 
Waldo  V.  Goodsell,  33  Conn.  432;  Lehigh 
Iron  Co.  y.  Rupp,  100  Pa.  95. 

So,  in  Louisville  &  N.  R.  Co.  y.  Jones, 
45  Fla.  407,  34  So.  246,  it  was  held  that  in 
actions  for  the  recovery  for  death  by  wrong- 
ful act,  the  defendant  may  show  in  bar  to' 
the  plaintiflf's  right  to  recover  that  there 
is  in  ease  a  person  who  is  given  by  the 
statute  a  precedent  right  of  action  over  the 
plaintiff.  This  case  follows  the  reasoning 
of  the  court  in  Duval  v.  Hunt,  34  Fla.  85, 
15  So.  876,  where  it  was  said,  in  construing 
the  statute,  that  the  existence  or  nonex- 
istence of  anyone  having  the  ptecedent 
right  of  action  under  the  statute  enters 
into  the  very  substance  of  the  right  o».  ac- 
tion itself  when  instituted  by  any  one  of 
the  named  classes  of  persons  after  the  first. 

The  reasoning  of  the  court  in  Louisville 
&  N.  R.  Co.  y.  Beau,  94  Tenn.  388,  29  S. 
W.  370,  holding  that  an  action  brought  by 
the  administrator  of  the  deceased,  for  the 
benefit  of  the  widow  of  the  deceased,  who, 
under  the  statute,  was  the  sole  beneficiary, 
abated  as  a  consequence  of  her  death  pend- 
ing a  writ  of  error,  was  that  the  right  of 
recovery,  having  once  vested  in  the  widow, 
could  not  revest  in  the  next  class  of  bene- 
ficiaries named  in  the  statute,  for  the  rea- 
son that  no  provision  was  made  in  the  stai- 
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REPORT  by  the  Supreme  Judicial  Court 
for  Kennebec  County  for  the  opinion 
of  the  full  bench  of  an  action  brought  to 
recover  damages  for  the  alleged  negligent 
killing  of  plaintiff's  intestate!  Plaintiff 
nonsuited. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Williamson  ft  Burleigh  for 
plaintiff. 

Messrs.  Heath  &  Andrews,  for  defend- 
ant: 

The  statute  is  exclusive  and  in  deroga- 
tion of  the  common  law.  It  is  to  be  strict- 
ly construed,  and  an  action  thereunder  can- 
not be  prosecuted  for  the  beneficiaries  next 
in  order. 

Woodward  ▼.  Chicago  A  N.  W.  R.  Co.  23 
Wis.  400;  Loague  v.  Memphis  h  C.  R.  Co. 
91  Tenn.  458,  19  S.  W.  430;  Louisville  k 
N.  R.  Co.  V.  Bean,  94  Tenn.  388,  29  8.  W. 
370. 

Cornish,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  brought  under  Rev.  Stat, 
chap.  89,  §§  9,  10,  by  the  administratrix 


of  the  estate  of  Harold  E.  Martin,  for  the 
benefit  of  herself,  as  his  sole  heir  at  law 
at  the  date  of  the  writ.  Plaintiff's  in- 
testate was  instantaneously  killed  by  being 
struck  by  a  car  of  the  defendant  at  the  date 
alleged  in  the  declaration.  He  left  a  widow, 
but  no  children.  Subsequently  the  widow 
died,  no  administration  then  having  been 
taken  out  upon  her  husband's  estate,  and  no 
suit  having  been  brought  for  her  benefit. 
After  the  death  of  the  widow,  the  plaintiff, 
the  sister  of  said  Martin,  and  his  sole  heir 
at  law,  was  appointed  administratrix  of 
his  estate,  and  began  this  action.  The  case 
comes  to  the  law  court  on  report,  and  the 
single  question  presented  is  whether,  on  the 
foregoing  facts,  this  action,  if  maintainable 
on  the  merits,  can  be  maintained  for  the 
benefit  of  the  plaintiff  as  such  sole  heir.  If 
it  can  be  maintained,  the  action  is  to  stand 
for  trial ;  if  not,  the  entry  of  "plaintiff  non- 
suit" is  to  be  made. 

The  language  of  Rev.  Stat.  chap.  89, 
§§  9,  10,  which  is  the  basis  of  this  action, 
is  as  follows: 

"Sec.  9.  Whenever  the  death  of  a  person 


ute  for  such  contingency,  but  that  the  cause 
of  action,  on  the  death  of  the  person  to 
whom  it  survived,  or  for  whose  benefit  it 
might  have  been  prosecuted,  was  thereby 
extinguished. 

So,  also,  in  Woodward  v.  Chicago  &  N. 
W.  R.  Co.  23  Wis.  400,  it  was  held,  under 
a  similar  statute,  that,  upon  the  death  of 
the  decedent,  the  right  of  action  vests  sole- 
ly and  exclusively  for  the  benefit  of  the 
survivor  first  entitled,  and  that  the  action 
abates  upon  his  death,  he  being  the  real 
party  in  interest,  although  the  adminis- 
trator is  the  nominal  plaintiff,  and  there  are 
persons  living  for  whose  benefit  the  action 
might  have  Men  maintained  if  the  persons 
first  entitled  had  not  been  living  when  the 
right  of  action  accrued. 

To  the  same  effect  are  Dillier  v.  Cleve- 
land, C.  C.  h,  St.  L.  R.  Co.  34  Ind.  App. 
52,  72  N.  E.  271 ;  Doyle  v.  Baltimore  &  O. 
R.  Co.  81  Ohio  St.  184,  90  N.  E.  165; 
Lioague  v.  Memphis  &  C.  R.  Co.  91  Tenn. 
458,  19  S.  W.  430. 

But  in  Morris  v.  Spartanburg  R.  Gas  & 
Electric  Co.  70  S.  C.  279,  49  S.  E.  854,  it 
was  held  that  an  action  brought  by  an 
administrator  of  a  son,  for  his  wrongful 
death,  for  the  alleged  benefit  of  his  father 
and  brothers  and  sisters,  did  not  abate  on 
the  death  of  the  father,  although  he  was 
the  sole  beneficiary  under  the  statute  when 
the  action  was  commenced,  but  that,  on 
the  death  of  the  father,  the  action  might  be 
carried  on  for  the  benefit  of  whoever  might 
be  entitled  to  participate  in  the  recovery. 
The  court  said:  "The  statute  is  remedial, 
and  should  be  liberally  construed,  so  as  to 
accomplish  its  object.  It  was  designed  to 
remove  the  common-law  rule,  founded  on 
the  maxim.  Actio  personalis  moritur  cum 
persona,  as  an  obstacle  to  the  recovery  of 
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damages  for  death  of  a  party  by  a  wrong- 
ful act,  neglect,  or  default  of  another,  and 
to  create  a  right  of  action  in  the  adminis- 
trator of  the  deceased  for  the  benefit  of  the 
persons  named  in  the  Matute.  .  .  .  We 
think  it  would  be  too  narrow  a  construc- 
tion of  the  statute  to  hold  that  an  action 
thereunder  could  abate  as  long  as  any 
beneficiary,  person  or  class,  named  in  the 
statute,  existed.  In  this  case,  while  it.  is 
true  that  the  father  would  have  been  sole 
beneficiary  in  the  event  of  his  being  alive 
at  the  time  of  recovery  of  damages,  still, 
the  statute  had  other  beneficiaries  in  con- 
templation in  the  event  of  his  death.  The 
brotners  and  sisters  of  the  deceased,  named 
in  the  complaint,  are  his  heirs  at  law,  and, 
since  they  fall  within  the  class  of  bene- 
ficiaries, while  the  action  is  still  pending, 
the  action  should  not  abate  for  want  of  a 
statutory  beneficiary." 

As  shown  in  Hammond  v.  Lewiston,  A. 
&  W,  Stbeet  R.  Co.,  under  the  provisions 
of  the  English  statute  and  some  of  the 
state  statutes  of  this  country,  the  right  of 
action  vests  at  once,  for  the  benefit  of  all 
the  persons  entitled  to  receive  any  part  of 
the  money  recovered,  and  may  be  main- 
tained so  long  as  any  of  such  persons  sur- 
vive. Woodward  v.  Chicago  &  N.  W.  R. 
Co.  supra. 

Upon  the  general  (juestion  as  to  survival 
of  tne  statutory  action  to  personal  repre- 
sentatives of  original  beneficiary,  see  note 
to  Gilkeson  v.  Missouri  P.  R.  Co.  24  L.R.A. 
(N.S.)    844. 

In  Scott  V.  Central  R.  Co.  77  Ga.  450, 
it  was  held  that  the  children  could  not 
maintain  an  action  for  the  homicide  of 
their  mother  during  the  lifetime  of  their 
father,  under  a  statute  giving  a  prior  right 
of  action  to  their  father,  although  he  had 
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shall  be  caused  by  wrongful  act,  neglect,  or 
default,  and  the  act,  neglect,  or  default,  is 
such  as  would,  if  death  had  not  ensued, 
have  entitled  the  party  injured  to  maintain 
an  action  and  recover  damages  in  respect 
thereof,  then,  and  in  every  such  case,  the 
person  who,  or  the  corporation  which, 
would  have  been  liable  if  death  had  not 
ensued,  shall  be  liable  to  an  action  for  dam- 
ages, notwithstanding  the  death  of  the  per- 
sons injured  and  although  the  death  shall 
have  been  caused  under  such  circumstances 
as  shall  amount  to  a  felony. 

"Sec.  10.  Every  such  action  shall  be 
brought  by  and  in  the  names  of  the  per- 
sonal representatives  of  such  deceased  per- 
son, and  the  amount  recovered  in  every  such 
action  shall  be  for  the  exclusive  benefit  of 
his  widow,  if  no  children,  and  of  the  chil- 
dren, if  no  widow,  and  if  both,  then  of  her 
and  them  equally,  and  if  neither,  of  his  heirs. 
The  jury  may  give  such  damages  as  they 
shall  deem  a  fair  and  just  compensation, 
not  exceeding  $5,000,  with  reference  to  the 
pecuniary  injuries  resulting  from  such  death 
to  the  persons  for  whose  benefit  such  ac- 
tion is  brought,  provided,  that  such  action 
shall  be  commenced  within  two  years  after 
the  death  of  such  person." 

It  is  conceded  that  at  common  law  no 
remedy  by  action  existed  for  loss  of  life.  The 
right  of  action  set  up  by  the  plaintiff  is  a 
pure  creature  of  statute,  and  upon  the  fair 
construction  of  that  statute  this  case  stands 
or  falls.  The  plaintiff's  contention  is  that 
§  0  creates  a  new  right,  and  therefore  should 
be  construed  strictly,  as  this  court  has  here- 
tofore interpreted  it,  limiting  its  scope  to 


cases  of  immediate  death,  including  cases 
of  both  instantaneous  death  and  of  total 
unconsciousness  following  immediately  upon 
the  accident  and  continuing  until  death. 
Perkins  v.  Oxford  Paper  Co.  104  Me.  100, 
71  Atl.  476.  But  the  plaintiff  further  eon- 
tends  that  §  10,  determining  in  whose  name 
and  for  whose  benefit  the  action  should  be 
brought,  should  be  construed  liberally,  and, 
applying  such  liberal  construction,  it  may 
be  said  to  have  been  the  intention  of  the 
legislature  in  this  action,  first  to  vest  a 
right  of  action  in  the  administrator  of  the 
deceased,  absolutely,  and  secondly,  and  of 
less  importance,  to  provide  for  the  dis- 
tribution of  the  damages  so  recovered.  In 
other  words,  the  plaintiff's  position  is  that 
the  administrator  is  given  a  right  of  action 
in  any  event,  and  the  beneficiaries  should 
be  determined,  not  as  of  the  date  of  the 
death,  but  of  the  recovery.  Such  a  con- 
struction cannot  be  adopted,  as  it  strains 
the  language  of  the  statute  beyond  its  ten- 
sile strength.  Sections  9  and  10  are  not 
independent  acts  of  the  legislature,  but 
allied  sections  of  one  and  the  same  act, 
passed  originally  as  chapter  124  of  the  Pub- 
lic Laws  of  1891.  One  is  not  to  be  con- 
strued strictly  and  the  other  liberally,  but 
both  are  to  be  construed  together,  and  as 
they  create  a  liability  unknown  to  the  com- 
mon law,  their  effect  is  to  be  limited  to 
cases  clearly  within  the  terms  of  the  act. 
No  right  of  action  is  to  be  inferred,  and  no 
remedy  is  to  be  given  except  as  specified  in 
j  the  statute.  "It  is  a  general  principle  [of 
j  construction]  that,  where  a  right  is  given 
by  statute  and  a  remedy  provided  in  the 


abandoned  his  children,  and  was  totally  in- 
solvent and  withput  property. 

And  in  Cole  v.  Mayne,  122  Fed.  836,  it 
was  held  that  no  action  could  be  main- 
tained by  the  children  of  the  deceased  where 
there  was  a  widow  de  jure  living,  where 
the  statute  gave  a  separate  and  alternate 
right  of  action  first  to  the  widow,  if  there 
be  one;  that  the  allegation  that  the  widow 
of  the  deceased  was,  at  the  time  of  the 
death  of  the  decedent,  separated  from  him, 
and  living  in  open  adultery  with  another 
man,  did  not  show  a  right  of  action  in  the 
children,  since,  even  if  proof  of  such  facts 
might  defeat  the  recovery  of  damages  by 
the  widow,  it  would  not  destroy  her  right 
of  action. 

In  Webb  v.  East  Tennessee,  V.  ft  G.  R. 
Co.  88  Tenn.  119,  12  S.  W.  428,  it  was  held 
that  an  amendment  to  a  statute  giving  the 
widow  a  right  of  action,  to  be  brought  in 
her  own  name,  for  the  wrongful  death  of  her 
husband,  did  not  take  away  the  right  of 
the  personal  representative  to  sue  for  the 
benefit  of  the  widow  and  children  when  de- 
ceased left  a  widow,  and  thkt  if  the  widow 
waived  her  right  to  sue,  the  right  remained 
in  the  personal  representative,  since  the 
object  of  the  amendment  was  to  entitle  the 
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widow  and  children  to  bring  the  action  in 
their  own  names,  and  without  making  out 
a  case  of  declination  on  the  part  of  the  ad- 
ministrator, as  they  were  compelled  to  do 
in  the  earlier  statute. 

In  some  of  the  states,  the  statute  pro- 
vides that  if  the  beneficiary  first  entitled 
does  not  exercise  l^e  right  of  action  within 
a  given  time,  the  next  class  may  be  sub- 
stituted. As  pointed  out  in  Hammond  y. 
Lewiston,  a.  ft  W.  Street  R.  Co.,  this 
seems  to  emphasize  the  necessity  of  a  posi- 
tive statute  in  order  to  effect  such  sub- 
stitution. 

Under  such  a  statute,  it  was  held  in 
Packard  v.  Hannibal  ft  St.  J.  R.  Co.  181 
Mo.  421,  103  Am.  St.  Rep.  607,  80  S.  W. 
951,  that  the  election  to  sue  by  the  bene- 
ficiary first  entitled,  whether  successful  or 
not,  forever  cuts  off  the  right  of  action  of 
those  next  entitled.  In  that  case  it  was 
held  that  the  election  of  the  widow  to  sue 
one  person,  within  the  time  limited,  under 
the  mistaken  impression  that  he  was  the 
sole  wrongdoer,  though  unsuccessful,  was 
a  bar  to  the  right  of  the  children  to  main- 
tain suit  against  another  person,  on  the 
ground  that  he  was  the  real  wrongdoer. 

A.  L.  R. 
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flame  iact,  the  right  can  be  pursued  in  no 
other  mode/'  Flatley  v.  Memphis  &  C.  K 
Co.  9  Heisk.  230;  Loague  v.  Memphis  &  C. 
R.  Co.  91  Tenn.  458,  19  S.  W.  430. 

The  language  of  the  statute  under  con- 
sideration is  plain  and  unambiguous.  Some 
beneficiary  named  therein  must  exist  at  the 
time  of  the  death  of  the  deceased,  other- 
wise no  right  of  action  arises.  The  suit  is 
not  for  the  benefit  of  the  estate,  and  cred- 
itors haTe  no  interest  in  it.  True,  such  suit 
is  brought  in  the  name  of  the  administrator, 
bnt  he  is  merely  the  nominal  party,  and 
acts  as  trustee.  The  legislature  could  have 
given  the  right  directly  to  the  widow  or 
children  or  heirs,  had  it  seen  fit  to  do  so, 
as  the  legislatures  of  some  states  have  done. 
But  if  none  of  the  beneficiaries  exist  at  the 
time  of  death,  no  right  of  action  is  created. 
East  Tennessee,  V.  &  G.  R.  Co.  v.  Lilly,  90 
Tenn.  663,  18  S.  W.  243;  Cooper  v.  Shore 
Electric  Co.  63  N.  J.  L.  558,  44  Atl.  633; 
Topping  Y.  St.  Lawrence,  86  Wis.  526,  57 
N.  W.  365. 

Under  §  10,  the  party  for  whose  benefit 
the  action  is  brought  depends  upon  the  na- 
ture of  the  family  that  is  left,  and  four  dif- 
ferent conditions  are  provided  for,— ^widow 
without  children,  children  without  widow, 
widow  and  children,  heirs  at  law.  But,  in 
any  event,  the  immediate,  absolute,  and  final 
vesting  of  the  right  occurs  at  the  time  of 
the  decease,  not  at  the  time  of  bringing 
suit  or  of  recovery.  The  beneficiaries  have 
a  right  of  action  then  or  not  at  all,  and  the 
facts  of  each  particular  case  determine 
which  beneficiaries  have  the  right.  If  there 
la  a  widow,  as  here,  she  has  the  sole  and 
exclusive  right.  It  belonged  to  her  imme- 
diately upon  the  death  of  her  husband,  and 
could  not  be  transferred  to  any  other  bene- 
ficiary, either  by  her  death  or  failure  to 
bring  suit.  The  statute  provides  for  several 
possible  claimants,  but  the  facts  in  each 
case  determine  which  of  them  is  the  actual 
and  sole  claimant.  There  is  no  life  interest 
in  the  widow,  with  a  remainder  over  to  the 
heirs  at  law.  One  action  is  granted,  not 
several.  When  the  husband  died,  the  sis- 
ter had  no  cause  of  action,  and  the  death  of 
the  widow  has  not  given  her  one.  It  is  well 
settled  that  the  writ  must  show  for  whose 
benefit  the  action  is  brought.  Oulighan  v. 
Butler,  189  Mass.  287,  75  N.  E.  726;  Louis- 
ville &  N.  R.  Co.  V.  Pitt,  91  Tenn.  86,  18  S. 
W.  ]]8.  The  same  was  true  of  an  indict- 
ment when  that  was  the  statutory  .remedy 
(State  V.  Grand  Trunk  R.  Co.  60  Me.  145), 
because  the  judgment  must  follow  the  writ 
in  the  one  case,  and  the  indictment,  in  the 
other,  and  the  amount  recovered  passes  to 
the  beneficiary  named,  the  administrator  in 
the  one  form  of  procedure  and  the  state  in 
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the  other  acting  merely  as  a  trustee  or  con- 
duit. 

Again,  the  cause  of  action  accrues  at 
death  by  the  very  terms  of  the  statute.  The 
last  clause  of  §  10  makes  the  two-year 
limitation  within  which  suit  can  be  brought 
begin  at  that  time.  Whoever  has  a  cause  of 
action  under  this  statute  has  two  years 
within  which  to  bring  it.  Can  it  be  that 
if  a  widow  is  left  who  survives  her  husband 
one  year  and  eleven  months,  the  heirs  would 
then  have  a  right  of  action,  but  only*  one 
month  in  which  to  enforce  it?  The  abso- 
lute vesting  of  the  right  in  some  beneficiary 
at  time  of  death  is  further  apparent  from 
the  fact  that  the  damages  vary  according 
to  the  relationship  of  the  deceased  to  the 
beneficiary,  and  the  dependence  of  the  lat- 
ter upon  the  former.  "The  injury  for  which 
damages  can  be  recovered  must  be  wholly 
to  the  beneficiaries  themselves,  and  it  is 
limited  to  the  pecuniary  effect  of  the  death 
upon  them."  McKay  ▼.  New  England 
Dredging  Co.  92  Me.  454,  43  Atl.  29.  The 
pecuniary  effect  of  the  death  of  a  husband 
upon  his  widow,  and  therefore  the  damages 
recoverable  in  an  action  for  her  benefit, 
would  differ  materially  from  the  pecuniary 
effect  of  his  death  upon  remote  heirs  at  law, 
and  from  the  damages  recoverable  by  them. 

Authorities  from  other  states  are  help- 
ful only  as  they  are  based  on  statutes  simi- 
lar to  ours,  but  the  principle  of  the  ex- 
clusive right  in  the  first  taker  is  followed 
under  analogous  statutes  in  Woodward  v. 
Chicago  &  N.  W.  R.  Co.  23  Wis.  400; 
Schmidt  v.  Menasha  Wooden  Ware  Co.  90 
Wis.  300,  74  N.  W.  797;  Loague  v.  Memphis 
&  C.  R,  Co.  supra;  Louisville  &  N.  R.  Co. 
V.  Bean,  94  Tenn.  388,  29  S.  W.  370;  Sanders 
V.  Louisville  &  N.  R.  Co.  .49  C.  C.  A.  505, 
111  Fed.  708,  in  all  of  which  it  was  held 
that  a  pending  action  for  the  benefit  of  the 
widow  abated  at  her  death,  under  the  stat* 
utes  of  those  states,  governing  survival  of 
actions;  and  in  Cooper  v.  Shore  Electric 
Co.  supra,  where  it  was  held  that  such  ac- 
tion did  not  abate,  but  the  injury  sustained 
would  be  limited  in  duration  and  extent  to 
the  lifetime  of  the  beneficiary.  The  ques- 
tion of  survival  or  abatement,  however,  is 
not  under  consideration  at  this  time. 

Under  the  peculiar  provisions  of  Lord 
Campbell's  act  in  England,  which,  in  its 
general  scope,  is  the  foundation  of  the  legis- 
lation in  the  various  states  of  this  country, 
the  right  of  action  vests  at  once  for  the 
benefit  of  each  and  all  of  the  persons  en- 
titled to  receive  any  part  of  the  money  re- 
covered, and  may  be  maintained  so  long  as 
any  one  of  such  persons  survives,  the 
amount  recovered  being  apportioned  among 
the  various  parties  "in  such  shares  as  the 
jury,  by  their  verdict,  may  direct."     Blake 
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T.  Midland  R.  Co.  18  Q.  B.  93;  Woodward 
Y.  Chicago  &  N.  W.  R.  Co.  supra.  In  the 
ease  last  cited,  which  arose  under  a  statute 
providing  that  the  amount  recovered  should 
be  paid  over  to  the  husband  or  widow,  if 
such  relative  survived,  if  not,  then  to  lineal 
descendants,  and  if  none,  then  to  lineal  an- 
cestors, the  deceased  left  a  husband  and  a 
child.  The  court  notes  the  clear  distinction 
between  actions  under  that  statute  and  the 
statute  of  Wisconsin,  which,  in  this  respect, 
is  snnilar  to  the  statute  in  Maine,  as  fol- 
lows : 

"While  it  is  apparent,  under  the  English 
and  New  York  statutes,  that  the  right  of 
action  vests  at  once,  for  the  benefit  of  each 
and  all  of  the  persons  entitled  to  receive 
any  part  of  the  money  recovered,  and  may 
be  maintained  so  long  as  any  one  of  such 
persons  survives,  it  is  equally  apparent  by 
our  statute  that  it  vests  only  for  the  bene- 
fit of  the  husband  or  widow,  in  ease  the 
deceased  leaves  such  surviving  relative; 
and  if  no  such  relative  survives  at  the  time 
of  the  death,  the  action  may  be  prosecuted 
for  the  benefit  of  the  lineal  descendants  of 
the  deceased;  and  in  default  of  these,  tlien 
for  the  benefit  of  his  or  her  lineal  ancestors. 
•    •     . 

"The  language  of  the  statute  is  so  plain 
that  there  seems  to  be  no  room  for  argu- 
ment as  to  its  meaning. 

"In  this  case,  the  deceased,  who  was  a 
married  woman,  left  a  husband,  who  sur- 
vived until  some  time  after  this  action  was 
commenced.  Upon  her  death,  therefore,  the 
right  of  action,  by  the  statute,  vested  solely 
and  exclusively  for  the  benefit  of  her  hus- 
band. He  alone  was  entitled  to  the  amount 
to  be  recovered,  and  could  hold  and  dispose 
of  the  same  at  pleasure.  The  lineal  de- 
scendants and  ancestors  of  the  deceased  had 
no  interest  whatever  in  the  action,  and  the 
damages  to  be  recovered  could  not  be  es- 
timated with  reference  to  the  pecuniary  in- 
jury, if  any,  resulting  to  them,  or  any  of 
them." 

The  statutes  of  New  York  and  Pennsyl- 
vania and  some  other  states  follow  Lord 
Campbell's  act  closely  in  the  same  respect. 
In  some  of  the  states,  as  in  North  Dakota 
and  Colorado,  the  statute  provides  that  if 
the  beneficiary  first  entitled  does  not  exer- 
cise the  right  of  action  within  a  given  time, 
the  next  class,  after  due  notice  to  the 
former,  may  be  substituted.  Harshman  v. 
Northern  P.  R.  Co.  14  N.  D.  69,  103  N. 
W.  412;  Hopper  v.  Denver  &  R.  G.  R.  Co. 
84  C.  C.  A.  21,  155  Fed.  273.  This  em- 
phasizes the  necessity  of  a  positive  statute  | 
in  order  to  effect  such  substitution. 

Our  attention  has  been  called  to  only  one 
case  as  sustaining  the  contention  of  the 
plaintiff.  Morris  v.  Spartanburg  R.  Gas.  & 
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Electrie  Co.  70  S.  C.  279,  49  S.  E.  854. 
That  case  was  based  upon  a  statute  more 
nearly  resembling  that  of  England,  New 
York,  and  Pennsylvania, .  above  referred  to, 
and,  suit  having  been  brought  for  the  bene- 
fit of  all  the  beneficiaries,  the  court  held 
that  the  action  did  not  abate  because  of 
the  death  of  the  father,  pendente  lite,  al« 
though,  had  he  survived,  he  would  have 
been  the  sole  beneficiary.  It  may  therefore 
properly  be  distinguished  from  the  case  at 
bar. 

Further  discussion  is  unnecessary.  The 
construction  contended  for  wrenches  too 
violently  the  plain  language  of  the  statute, 
while  that  adopted  follows  its  natural  and 
reasonable  meaning.  It  is  therefore  the 
opinion  of  the  court  that  this  action  caa- 
not  be  maintained,  and,  according  to  the 
stipulation,  the  entry  must  be:  Plaintiff 
nonsuit. 
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GEORGE  MUNROE 

V. 

CLARENCE  N.  CLARK  et  aL 


GUY  EMMONS 

V. 

SAME. 


HERBERT  CLARK 

V. 

SAME. 


ALBERT  WEBSTER 

V. 

SAME. 


ALVIN  CLARK 

V. 

SAME. 
'(—  Me.  — ,  77  Atl.  696.) 

Mechanics*  lien  — fitting  materlaL 

No  lien  exists  against  a  building  for  labor 
performed  for  one  who  has  contracted  to 
furnish  fitted  stone  for  it,  where  the  stat- 
ute provides  that  whoever  performs  labor 
in  erecting  a  building,  by  virtue  of  a  con- 
tract with,  or  by  the  consent  of,  the  owner, 
has  a  lien  thereon. 

(September  28,  1910.) 

Note,  —  Right  to  a  lien  for  labor  in 
preparing  materials  in  manufactured 
form,  under  a  statute  giving  a  lien 
for  worJc  or  labor  performed  on  the 
building  or  structure. 

This  note,  of  course,  does  not  include 
cases  arising  under  statutes  specifically  giv- 
ing a  lien  for  materials,  nor  cases  dealing 
with  the  right  to  a  lien  under  any  form 
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REPORTS  by  the  Supreme  Judicial  Court 
for  Somerset  County  for  the  opinion 
of  tbe  full  bench  of  suits  to  enforce  certain 
aUeged  mechanics'  liens  on  real  estate. 
Judgments  for  defendants. 

The  facts  are  state  in  the  opinion. 

Messrs.  Batler  ft  Butler,  for  plaintiffs: 

The  contract  of  J.  Palmer  Merrill  with 
Clark  and  Sawyer,  requiring  them  to  take 
the  stone  from  the  quarry,  and  to  fit  it 
according  to  minute  specifications  and 
drawings,  was  a  contract  for  labor  as  well 
as  for  materiaL 

Scannell  ▼.  Hub  Brewing  Co.  178  Mass. 
288,  59  N.  E.  628;  Webster  y.  Real  Estate 
ImproY.  Co.  140  Mass.  526,  6  N.  E.  71. 

The  plaintiffs  were  laborers  within  the 
meaning  of  that  word  as  used  in  the  Maine 


statute,  and,  as  such,  are  entitled  to  their 
lien,  although  their  employers  may  not 
have  had  a  lien. 

Littlefield  v.  Morrill,  97  Me.  505,  94  Am. 
St.  Rep.  513,  54  AtL  1109;  Plurede  y. 
LeYasseur,  89  Me.  172,  36  Atl.  110;  At- 
wood  V.  Williams,  40  Me.  409;  Dewing  y. 
Congregational  Soc  13  Gray,  414;  Clark 
V.  Kingsley,  8  Allen,  543. 

The  labor,  while  not  performed  upon  the 
premises,  was  performed  with  Merrill's 
knowledge  and  consent,  in  preparing  ma- 
terial which  was  intended  for  use,  and 
actually  used,  in  the  construction  of  his 
building,  and  entitles  the  plaintiffs  to  a 
lien. 

Daley  y.  Legate,  169  Mass.  257,  47  N.  E. 
1013;    Wilson  y.   Sleeper,   131  Mass.   177; 


of  statute,  for  materials  as  such,  apart 
from  the  labor  of  preparing  them.  Nor  does 
it  cover  cases,  if  any,  where  the  lien  is 
claimed  for  work  in  preparing  material 
supplied  by  the  owner  or  principal  con- 
tractor. 

It  was  held  in  Re  Montmorency  Cotton 
Mills  Co.  Rap.  Jud.  Quebec,  10  B.  R.  158, 
that  a  manufacturer  who  undertook  to  fur- 
nish to  a  contractor  certain  completed  cup- 
boards for  a  structure  which  the  latter  was 
erecting  was  not  a  workman,  within  the 
meaning  of  a  statute  creating  a  lien.  It 
was  further  held  that  to  acquire  a  lien 
upon  the  premises,  the  work  must  be  done 
upon  the  premises;  and  that  therefore  a 
workman  engaged  in  fashioning  the  ma- 
terials intended  to  be  incorporated  into  the 
edifice  was  not  entitled  to  a  lien. 

In  Arnold  v.  Budlong,  11  R.  I.  561,  one 
who  furnished  sash  and  doors  for  a  house 
was  denied  a  lien  as  a  laborer  expending 
labor  upon  the  improvement,  the  court  say- 
ing that  whatever  labor  he  caused  to  be 
bestowed  upon  the  improvement  was  as  a 
seller  of  sash  and  doors. 

And  one  who  worked  in  making  bricks 
for  one  who  was  furnishing  the^n  for  a 
building  was  regarded  in  Haynes  v.  Hol- 
land (Tenn.)  48  S.  W.  400,  as  not  entitled 
to  a  lien  as  one  employed  "to  work  on  the 
building." 

And  it  was  held  in  St.  Louis,  A.  &  T.  R. 
Co.  Y.  Mathews,  75  Tex.  92,  12  S.  W.  976, 
that  one  who,  at  the  instance  of  a  con- 
tractor, furnished  ties  for  a  railroad,  could 
not,  because  of  the  labor  expended  in  pre- 
paring the  ties  for  delivery,  claim  a  lien 
upon  the  railroad,  under  a  statute  givint^ 
a  lien  to  mechanics  and  laborers  who  should 
perform  labor  in  tbe  construction  of  a  rail- 
road, the  court  saying  that  the  plaintiff 
was  not  a  laborer,  but  a  seller  of  ties. 
This  case  was  indorsed  and  followed  in  St. 
liouis  S.  W.  R  Co.  Y,  Lyle,  6  Tex.  Civ.  App. 
763,  26  8.  W.  264. 

While  some  language  employed  in  Ben- 
nett Y.  Shackford,  11  Allen,  444,  is  to  the 
effect  that  labor  in  one's  planing  and  saw- 
mill upon  materials  for  a  building  is  not 
labor  performed  in  the  erection  of  a  build- 
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ing,  the  real  decision  is  that  the  contract 
between  the  owner  of  the  mill  and  the 
building  contractor  did  not  distcloae  that  it 
was  agreed  that  the  materials  were  to  be 
appropriated  to  the  particular  building, 
and  that  the  latter,  in  the  absence  of  such 
agreement,  would  be  entitled  to  use  them 
as  he  chose. 

It  was  held  in  Donaher  v.  Boston,  126 
Mass.  309,  that  a  statute  providing  that, 
under  specified  conditions,  a  lien  could  be 
maintained  for  labor  performed  under  an 
entire  contract  for  labor  and  materials, 
was  not  intended  to  reach  cases  in  which 
finished  articles  were  sold  at  a  fixed  price, 
and  that  therefore  no  lien  for  labor  in  ham- 
mering' granite  existed  in  favor  of  one  un- 
dertaking to  furnish  hammered  granite  for 
a  building,  at  an  entire  price. 

Following  Donaher  v.  Boston,  the  Mas- 
sachusetts court  said  that  a  contract  to 
furnish  and  deliver  certain  articles  "all 
prepared,**  even  if  it  necessitated  special 
manufacture,  and  called  for  things  not  to 
be  found  in  the  market,  would  have  been 
satisfied  by  a  delivery  of  such  articles,  by 
whomsoever  prepared;  that  however  likely 
it  may  have  been  that  the  materialman 
would  have  to  prepare  them  himself,  the 
contract  did  not  require  him  to  do  so;  and 
that  therefore  the  contract  was  not  for 
labor  and  materials.  Tracy  v.  Wetherell, 
165  Mass.  113,  42  N.  E.  497  (followed  in 
Eisnor  v.  Dinand,  165  Mass.  116,  note  42 
N.  E.  498). 

But '  the  Massachusetts  court  held  that 
a  contract  to  "cut  granite  in  buildings  and 
set  same  in  place"  was  expressly  for  labor 
and  material,  and  that  therefore  a  lien 
might  be  acquired  for  labor  performed  in 
a  stone  yard,  upon  the  material  furnished 
under  such  contract.  Daley  v.  Legate,  169 
Mass.  257,  47  N.  E.  1013. 

So,  where  the  contract  is  for  furnishing 
all  the  labor  for  constructing,  erecting,  and 
finishing  certain  appliances  for  a  brewery, 
a  lien  thereon  may  include  the  value  of 
labor  in  another  city,  employed  in  the  con> 
struction  of  the  appliances.  Scannell  y» 
Hub  Brewing  Co.  178  Mass.  288,  69  'N.  E. 
628. 
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Dewing  T.  Congregational  Soo.  supra; 
Jones  V.  Keen,  115  Mass.  170. 

Messrs.  Merrill  A  Merrill,  for  defend- 
ants, and  J.  Palmer  Merrill,  owner: 

Labor  in  preparing  material  does  not 
give  a  lien  on  the  completed  structure  and 
the  land  upon  which  it  stands,  for  labor 
in  erecting  the  building. 

Baker  v.  Fessenden,  71  Me.  292;  Shaw  y. 
Young,  87  Me.  274,  32  Atl.  897;  A.  L.  k 
F.  F.  Goss  Co.  T.  Greenleaf,  98  Me.  442, 
57  Atl.  581;  Donaher  ▼.  Boston,  126  Mass. 
309. 

Even  though  the  material  furnished  is 
specially  designed  for  the  building,  it  is 
a  sale  of  goods,  and  not  a  contract  for 
labor  on  the  building,  and  the  person  so 
furnishing  cannot  maintain  a  lien  for  fur- 
nishing labor  in  the  erection  of  the  build- 
ing. 

Tracy  v.  Wetherell,  165  Mass.  113,  42 
N.  E.  497;  Eisnor  v.  Dinand,  165  Mass. 
116,  note,  42  N.  E.  498;  Scannell  v.  Hub 
Brewing  Co.  178  Mass.  288,  59  N.  E.  628; 
Evans  Marble  Co.  t.  International  Trust 
Co.  101  Md.  210,  109  Am.  St.  Rep.  568, 
60  Atl.  667,  4  A.  &  E.  Ann.  Cas.  831. 

SaTEge,  J.,  delivered  the  opinion  of  the 
court: 

These  five  suits  are  brought  to  enforce 
liens  against  the  building  and  land  of  J. 
Palmer  Merrill,  under  Rev.  Stat.  chap.  93, 
§  29,  which  provides  that  "whoever  per- 
forms labor  or  furnishes  labor  or  materials 
in  erecting,  altering,  moving,  or  repairing 
.  .  .  a  wharf  or  pier,  or  any  building 
thereon,  by  virtue  of  a  contract  with  or 
by  consent  of  the  owner,  has  a  lien  there- 
on, and  on  the  land  on  which  it  stands, 
.  .  .  to  secure  payment  thereof."  The 
case  comes  up  on  report. 

The  defendants  contracted  with  Mr.  Mer- 
rill to  furnish  all  the  cut  stone  required 
for  a  building  which  he  proposed  to  erect, 
and  which  he  afterwards  did  erect,  for  the 
sum  of  $900.  The  plaintiffs  labored  for 
the  defendants  in  the  various  processes  in 
preparing  and  fitting  the  stone  for  the 
building,    according    to    specifications    fur- 


nished. Part  of  the  labor  sued  for  was 
quarrying  in  a  quarry  used  by  the  defend- 
ants, part  was  cutting  stone  in  their  stone 
yard,  and  part  was  sharpening  drills.  The 
liability  of  the  defendants  is  admitted  in 
all  the  cases.  The  only  question  presented 
for  our  determination  is  whether  the  plain- 
tiffs, or  any  of  them,  have  mechanics'  liens 
on  the  building  and  land  of  Mr.  Merrill  to 
secure  the  payment  for  their  labor. 

We  think  the  plaintiffs  have  no  liens. 
To  bring  the  cause  within  the  statute,  it 
must  appear  that  the  laborer  performed 
labor  in  erecting  the  building.  The  de- 
fendants were  contractors.  They  contract- 
ed not  to  erect  the  building,  or  to  do  the 
granite  work  upon  the  building,  but  to 
furnish  cut  and  fitted  stone  for  the  build- 
ing. They  were  not  to  set  it.  Their  con- 
tract was  completed  when  they  delivered 
the  cut  stone  to  the  owner.  They  had 
nothing  to  do  with  the  building  itself. 
They  did  not  even  engage  to  cut  the  stone 
themselves,  though  doubtless  that  was  con- 
templated. They  engaged  to  furnish  the 
cut  stone.  They  would  have  satisfied  their 
contract  had  they  purchased  the  stone,  all 
fitted,  and  then  delivered  it  to  the  owner 
of  the  building. 

The  distinction  is  clear.  Where  one  en- 
gages to  erect  a  building,  or  to  do  certain 
things  in  the  erection  of  the  building,  as, 
for  example,  the  carpenter  work,  or  the 
painting,  or  the  plum'bing,  or  the  granite 
work,  his  employees  have  liens  for  their 
labor  in  doing  these  things.  And  if,  in 
connection  with  doing  these  things,  he 
agrees  to  furnish,  and  does  furnish,  the 
materials,  the  result  is  the  same.  It  is 
not  necessary  that  all  of  the  labor  should 
actually  be  done  on  the  structure  itself. 
To  illustrate:  The  doors  and  windows  may 
be  made  at  the  shop,  the  boards  may  be 
sawed  and  planed  at  the  mill,  or  the  iron 
work  done  at  the  blacksmith  shop.  These 
processes  are  all  a  part  of  the  erection  of 
the  building.  The  work  so  done,  in  the 
contemplation  of  the  statute,  is  done  "in 
the  erection  of   a   building."     Webster   v. 


In  Evans  Marble  Co.  v.  International 
Trust  Co.  101  Md.  210,  109  Am.  St.  Hep. 
568,  60  Atl.  667,  4  A.  &  £.  Ann.  Cas.  831, 
where  one  furnished  cut  and  carved  mar- 
ble for  a  building,  it  was  held  that  he  was 
entitled  to  a  lien  for  the  work  done  in  his 
own  shops,  under  a  statute  giving  a  lien 
for  the  payment  of  all  debU  contracted 
for  work  done  on  or  about  a  building. 
Here  the  plaintiff's  contract  was  not  only 
to  cut,  carve,  and  furnish  the  marble,  but 
completely  to  put  it  in  place,  and  finish 
all  the  exterior  marble  work. 

It  was  held  in  Emery  v.  Hertig,  60  Minn. 
54,  61  N.  W.  830,  that  the  plaintiff  was 
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entitled  to  a  lien  for  labor  furnished  and 
performed  in  polishing  marble  which  his 
employer  was  furnishing  for  a  building,  un- 
der a  contract  with  the  owner,  where  the 
statute  gave  a  lien  to  persons  performing 
labor  or  furnishing  skill  for  the  erection  of 
any  building,  by  virtue  of  a  contract  with, 
or  at  the  instance  of,  the  owner  of  the 
building. 

On  food  furnished  contractor  for  employ- 
ees and  teams  as  materials  giving  lien  on 
railroad,  see  the  note  to  Carson  v.  Shel- 
ion,  16   LJt.A.(N.6.)    509. 

Lw  A.  W. 
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But  where  one  contracts  to  furnish  com- 
pleted articles  for  a  building,  and  is  to 
have  no  part  in  the  erection  of  the  build- 
ing, his  employees  have  no  lien  for  their 
labor  in  preparing  and  completing  the  arti- 
cles. Their  labor  is  in  no  proper  sense 
performed  "in  the  erection  of  the  build- 
ing." 

It  would  seem  that  these  plaintiffs,  or 
some  of  them,  had  a  lien  which  they  might 
have  enforced,  under  Rev.  Stat.  chap.  93, 
§  27,  which  gives  a  lien  for  quarrying  or 
cutting  and  dressing  granite  in  a  quarry. 
But  that  is  immaterial  in  this  discussion. 

The  plaintiffs  are  entitled  to  judgments 
against  the  defendants,  but  not  to  judg- 
ments for  liens. 

The  entry  in  each  case  will  be: 

Defendants  defaulted.  Judgment  that 
plaintiff  has  no  lien.  Judgment  for  J.  Pal- 
mer Merrill  against  the.  plaintiff  for  his 
costs. 


INDIANA    supreme:    COURT. 

INDIANAPOLIS  NORTHERN  TRACTIOlf 
COMPANY,   Impleaded,  etc.,  Appt., 

V. 

JAMES  J.  BRENNAN  et  aL 
(—  ind.  — ,  87  N.  E.  216.) 

Ifechanlcs'  lien  —  contractor. 

1.  A  title,  "An  Act  Concerning  Liens  of 
Mechanics,  Laborers,  and  Materialmen,"  is 
not  broad  enough  to  cover  legislation  ex- 
tending the  lien  to  contractors  who  do  not 
themselves  perform  the  labor. 

Same  —  provision  for  laborer. 

2.  A  statute  conferring  a  right  to  a  lien 
upon  laborers  does  not  include  contractors 
wno  do  not  themselves  perform  some  labor. 

Appeal  —  evidence  —  equity  case  —  duty 
to  weigh. 

3.  The  appellate  court  will  not,  under  a 
statute  requiring  it  to  weigh  the  evidence  in 
equity  cases,  do  so  where  the  testimony  is 
oral,  and  there  is  a  substantial  conflict  in 
it. 

Bnlldlng  contract  —  hindering  contract- 
or •«  damages. 

4.  One  who  contracts  for  the  perform- 
ance of  the  labor  upon  his  property,  to  be 
completed  by  a  certain  day,  and  obligates 
himself  to  furnish  the  necessary  material, 
and  prepare  the  property  for  the  perform- 
ance of  the  work,  is  liable  to  the  contractor 
for  the  reasonable  worth  and  value  of  the 
work  which  he  performs,  and  for  any  loss 
sustained  by  him  if  he  is  delayed  beyond 
the  time  specified  in  the  performance  of 
the  work  by  the  default  of  the  owner. 

Same  -*  estimates  —  binding  effect. 

5.  The  engineer's  estimates,  which,  by  the 
30  L.R.A.(N.a) 


terms  of  a  construction  contract,  are  to  be 
binding  in  case  of  dispute,  are  not  binding 
if  he  misinterprets  or  misconstrues  the 
provisions  of  the  contract* 

Same  —  constmctlon  —  material  which 
cannot  be  plowed. 

6.  In  an  excavation  contract  providing 
that  loose  rock,  which  is  not  to  be  re- 
moved at  the  ordinary  price,  shall  comprise 
hard  shale,  coarse  boulders  in  gravel,  ce- 
mented eravel,  hardpan,  or  any  other  ma- 
terial which  cannot  be  plowed  in  a  speci- 
fied manner,  a  provision  that  it  is  to  be 
understood  that  the  plowing  test  shall  ap- 
ply to  all  materials  named  herein  does  not 
apply  to  the  substances  specified,  but  only 
to  "any  other  material"  which  cannot  be 
plowed. 

Same  —  definition. 

7.  A  provision  in  an  excavation  contract 
taking  material  that  cannot  be  plowed  out 
of  the  class  of  ordinary  earth,  for  purposes 
of  compensation,  means  that  cannot  be 
plowed  with  reasonable  facilities,  and  in- 

Note.  —  Are  contractore  or  mibcontract' 
(rre  within  the  protectiim  of  statutes 
giving  liens  to  "lahin'ers,"  "mechan" 
icSf'*  ''tporkmen,**  and  the  like. 

It  should  be  noted  at  the  outset  that 
this  note  i*^  confined  to  cases  arising  under 
mechanics'  lien  statutes,  to  the  exclusion 
of  decisions  turning  on  the  use  of  the  words 
"laborers,*'  "labor,"  and  the  like,  in  stat- 
utes giving  preferences  in  acsi^ments  for 
creditors  or  insolvency  proceedings,  or  cre- 
ating exemptions  generally,  or  their  use 
in  bonds  of  contractors  and  others.  It  is 
but  consistent  also  to  exclude  English  de- 
cisions construing  and  applying  the  truck 
acts.  The  foregoing  statements  apply  par- 
ticularly to  that  portion  of  this  note  which 
has  to  do  with  the  matter  of  teams  and 
teaming. 

On  the  right  to  a  statutory  lien  on  the 
property  of  a  third  person  for  rental  of 
personal  property  let  to  a  contractor  for 
use  in  work  of  a  lienable  nature,  see  the 
note  in  16  L.R.A.(N.S.)  585. 

A  contractor  or  subcontractor  who  causes 
labor  to  be  performed  by  persons  employed 
by  him  is  not  a  laborer,  within  the  mean- 
ing of  the  mechanics'  lien  laws.  Vane  v. 
Newcombe,  132  U.  S.  220,  33  L.  ed.  310, 
10  Sup.  Ct.  Rep.  60;  Prick  Co.  v.  Nor- 
folk &  O.  V.  R.  Co.  32  C.  C.  A.  31,  57  U. 
S.  App.  286,  86  Fed.  725;  Klondike  Lum- 
ber Co.  V.  Williams,  71  Ark.  334,  75  S.  W. 
854;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v. 
DeFrees  (Ind.)  87  N.  E.  722;  Fleming  v. 
Greener  (Ind.)  87  N.  E.  719  (affirmed  on 
rehearing  in  90  N.  E.  73 ) ;  Ward  v.  Yar- 
nelle  (Ind.)  91  N.  E.  7;  Chicago  &  N.  W. 
R.  Co.  V.  Sturgis,  44  Mich.  638,  7  N.  W. 
213;  Martin  v.  Michigan  &  O.  R.  Co.  62 
Mich.  458,  29  N.  W.  40;  Lehigh  Coal  & 
Nav.  Co.  V.  Central  R.  Co.  29  N.  J.  Eq. 
252;  McNab  &  H.  Mfg.  Co.  v.  Paterson 
Bldg.  Co.  71  N.  J.  Eq.  133,  63  Atl.  709 
(case  affirmed  in  72  N.  J.  Eq.  929,  67  Atl. 
103);    Johnston   y.   Barrills,   27    Or.   251, 
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eludes  such  material  as  hardpan,  or  that 
containing  large  and  coarse  boulders  and 
cemented  gravel,  which  frequently  turns 
the  plow  out  of  its  shallow  furrow,  or 
fastens  it  so  firmly  that  unusual  means  are 
required  to  loosen  and  extract  it. 

Same   —   compensation   —  absence   of 
proTision. 

8.  In  the  absence  of  a  provision  in  an  ex- 
cavation contract  for  the  price  at  which 
a  certain  class  of  materials  shall  be  moved, 
the  contractor  is  entitled  to  the  reasonable 
value  of  the  work. 

Same  —  use  of  plow  —  effect. 

9.  That  the  most  feasible  and  available 
method  of  loosening  material  to  be  ex- 
cavated under  a  contract  which  takes  ma- 
terial that  cannot  be  plowed  out  of  the 
class  of  ordinary  earth,  for  purposes  of 
compensation,    is   the   plow,    does    not   re- 


quire compensation  at  the  rate  paid  for 
ordinary  earth,  if  it  cannot  be  plowed  in 
the  ordinary  manner. 

On  Rehearing. 

Trial  —  Jnry  —  right  —  raising  ques- 
tion. 

10.  The  question  of  the  right  to  a  jury 
trial  cannot  be  raised  by  a  demurrer  to  the 
complaint,  which  merely  raises  the  ques- 
tion whether  or  not  it  states  a  cause  of  ac- 
tion, or  by  objection  to  the  introduction  of 
evidence. 

Appeal  —  Jnry  ^  waiver  —  presump- 
tion. 

11.  The  appellate  court  will,  when  the 
record  recites  that  the  parties  came  and 
submitted  the  cause  to  the  court  for  trial, 
without  the  intervention  of  a  jury,  pre- 
sume that  a  jury  trial  was  expressly  waived. 


60  Am.  St.  Rep.  717,  41  Pac.  656;  Wen- 
troth's  Appeal,  82  Pa.  471;  Burge  v.  Com- 
erer,  6  Pa.  Co.  Ct.  6;  Wilson  v.  Gibson, 
10  Pa.  Co.  Ct.  191;  Richardson  v.  Norfolk 
&  W.  R.  Co.  37  W.  Va.  641,  17  S.  E.  196. 

A  statute  giving  a  lien  to  laborers  or 
mechanics  for  labor  performed  has  reference 
to  persons  by  whom  the  labor  is  actually 
performed,  and  does  not  give  one  a  lien 
for  the  labor  performed  by  others.  Sa- 
vannah &  C.  R.  Co.  V.  Callahan,  49  Ga. 
606;  Wooten  v.  Archer,  49  Ga.  388;  Coch- 
ran V.  Swann,  63  Ga.  39;  Ely  v.  Stanton, 
]20  Pa.  632,  14  Atl.  441;  Henry  v.  Sheaf- 
fer,  14  Pa.  Co.  Ct.  237;  Diller.v.  Frantz,  17 
Pa.  Co.  Ct.  306;  Hoffa  ▼.  Person,  1  Pa. 
Super.  Ct.  367. 

A  statute  giving  a  lien  to  mechanics,  la- 
borers, and  operatives  does  not  entitle  a 
contractor  or  subcontractor  to  a  lien  for 
the  labor  performed  by  those  employed 
by  him  (Krakp.uer  v.  Locke,  6  Tex.  Civ. 
App.  446,  26  S.  W.  700;  Parks  v.  Locke 
[Tex.  Civ.  App.]  26  S.  W.  702;  Eastern 
Texas  R.  Co.  v.  Foley,  30  Tex.  Civ.  App. 
129,  69  S.  W.  1030);  but  it  has  been 
held  to  entitle  him  to  a  lien  for  the  value 
of  such  labor  as  is  actually  performed  by 
him  personally  (Eastern  Texas  R.  Co.  v. 
Davis,  37  Tex.  Civ.  App.  342,  83  S.  W. 
883). 

Mr.  Justice  Grier,  writing  for  the  United 
States  Supreme  Court,  said  in  Winder  v. 
Caldwell,  14  How.  434,  14  L.  ed.  487 :  "The 
title  to  this  act  shows  its  policy  and  int«m- 
tion.  It  is  to  secure,  to  'mechanics  and  oth- 
ers, payment  for  labor  done  and  materials 
found;'  and  the  persons  enumerated  in  the 
1st  section  are  plainly  those  mechanics  and 
tradesmen  whose  personal  labor  or  proper- 
ty have  been  incorporated  into  the  building, 
and  not  the  agents,  supervisors,  undertak- 
ers, or  contractors  who  employed  them.  The 
act  contemplates  two  conditions  under 
which  such  labor  and  materials  may  have 
been  furnished:  First,  on  the  order  of  the 
owner,  who  may  act  without  the  interven- 
tion of  any  middleman,  and  thus  become 
indebted  directly  to  his  mechanics  and 
tradesmen.  Or,  secondly,  when  they  have 
been  furnished  on  the  order  of  a  contractor 
30  L.R.A.(N.S.) 


or  undertaker.  In  such  cases,  the  mechanic, 
or  materialman,  if  he  intends  to  look  to  the 
credit  of  the  building,  and  not  to  that  of 
the  contractor  with  whom  he  deals,  must 
give  notice  to  the  owner  of  the  building, 
within  thirty  days,  of  his  intention  to  claim 
this  security.  The  contractor,  though  men- 
tioned in  the  act,  is  not  enumerated  among 
those  entitled  to  its  benefit.  The  aim  and 
policy  of  this  act  is  also  obvious.  Experi- 
ence has  shown  that  mechanics  and  trades- 
men who  furnish  labor  and  materials  for 
the  construction  of  buijdings  are  often  de- 
frauded by  insolvent  owners  and  dishonest 
contractors.  Many  build  houses  on  specu- 
lation, and  after  the  labor  of  the  mechanic 
and  the  materials  are  incorporated  into 
them,  the  owner  becomes  insolvent,  and  sells 
the  buildings,  or  encumbers'  them  with 
liens;  and  thus,  one  portion  of  his  creditors 
are  paid  at  the  expense  of  the  labor  and 
property  of  others.  Or,  the  solvent  owner, 
who  builds  by  the  agency  of  a  contractor 
or  middleman,  pays  nis  price  and  receives 
his  building,  without  troubling  himself  to 
inquire  what  has  been  the  fate  of  those 
whose  labor  or  means  have  constructed  it. 
These  evils  required  a  remedy,  and  such  a 
one  as  is  given  by  this  act.  Its  object  is 
not  to  secure  contractors,  who  can  take 
care  of  themselves,  but  those  who  may  suffer 
loss  by  confiding  in  them.  It  is  not  the 
merit  of  the  contractor  that  gave  rise  to  the 
system,  but  the  protection  of  those  who 
might  be  wronged  by  him,  if  the  owner  were 
not  compelled  thus  to  take  care  of  their 
interests  before  he  pays  away  the  price 
stipulated.  But  the  contractor  is  neither 
within  the  letter  nor  the  spirit  of  the  act." 
Under  a  statute  giving  a  lien  upon  a 
building  for  labor  actually  performed  there- 
in, it  was  held  in  Parker  v.  Bell,  7  Gray, 
429,  that  a  plasterer  was  entitled  to  a  lien 
for  his  own  services  and  those  of  his  ap- 
prentices, but  not  for  the  labor  of  journey- 
men employed  by  him.  The  court  said: 
"The  object  of  the  provisions  of  the  statute 
is  to  create  and  preserve  to  the  laborer  se- 
curity for  the  payment  of  the  wages  which 
he  earns.  It  is  manifest,  from  a  considera- 
tion of  the  provisions  of  the  successive  stat- 
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Jury   —  failure   to   demand   —  equity 
mlt  —  formality. 

12.  Defendants  cannot  avoid  the  effect 
of  their  neglect  to  demand  a  jury  trial  on 
the  theory  that,  the  suit  being  to  enforce 
a  lien,  and  therefore  of  equitable  juris- 
diction, a  demand  for  a  jury  would  have 
been  an  idle  formality  and  of  no  avail. 

Appeal  —  —failure  to  demand  Jury  — 
wrone  theory  of  CHse, 

13.  One  who  consents  to  the  trial  of  H 
cause  by  ^e  court  without  a  jury  can- 
not insist  on  appeal  that  it  was,  because  of 
that  fact,  triea  on  a  wrong  theorji  to  his 
injury. 

Mechanics'  lien  —  contractor. 

14.  A  statute  giving  a  lien  to  one  who 
performs  work  and  labor  for  a  railroad 
does  not  apply  to  one  who  contracts  to  do 
construction  work  by  means  of  employees. 


but    who    does    not   himself   perfoim   any 
work  or  labor. 


(February  18,  1009.) 

APPEAL  by  defendant  Indianapolis  North- 
ern Traction  Company  from  a  judg- 
ment of  the  Circuit  Court  for  Howard 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  the  amount  alleged  to 
be  due  on  a  contract  for  services  rendered, 
and  to  foreclose  a  mechanics'  lien  to  secure 
the  payment  of  such  amount,  and  from  a 
judgment  in  favor  of  defendant  Jacob  N. 
Bick,  upon  his  cross  complaint^  for  similar 
relief.    Modified. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  A.  Van  OsdOl,  Blacklidge 


utes  in  relation  to  the  lien  of  mechanics  upon 
the  estates  upon  which  their  labor  nas 
been  expended,  that  the  legislature  have 
regarded  it  as  a  sound  and  just  principle 
that  all  those  who  have,  by  consent  of  the 
owner,  or  in  pursuance  of  contracts  with 
him  for  that  purpose,  contributed  to  in- 
crease the  value  of  his  property,  should  have 
an  interest  in  it  until  their  respective  claims 
for  such  services  shall  have  been  paid  and 
discharged.  The  apprentice  earns  no  wages 
for  himself,  and  tnerefore  he  can  have  no 
lien ;  for,  having  no  claim  for  personal  com- 
pensation, he  has  no  occasion  for  security; 
but  the  labor  which  he  performs  belongs 
to  his  master,  in  whose  favor  the  lien  arises 
the  same  as  if  he  had  himself  executed  the 
work.  It  is  otherwise  with  the  journey- 
man. He  earns  wages;  he  is  entitled  to 
payment  for  labor  ijerformed;  and  there- 
fore he  may  have,  in  his  own  behalf,  a 
lien  upon  the  land  upon  which  he  has 
wrought." 

A  statute  givinff  to  persons  who  labor 
on  cutting  or  hauling  logs  a  lien  for  their 
personal  services  does  not  apply  to  a  con- 
tractor, except  to  the  extent  to  which  he 
personally  performs  manual  labor.  Hale  v. 
Brown,  59  N.  H.  558,  47  Am.  Rep.  224. 

It  was  held  in  Rogers  v.  Dexter  4b  P.  R. 
Co.  85  Me.  372,  21  L.R.A.  528,  27  Atl.  257, 
that  a  subcontractor  was  not  a  laborer  with- 
in the  meaning  of  the  statute,  so  as  to  be 
entitled  to  a  lien  even  for  his  own  personal 
labor  in  working  with  those  employed  by 
him. 

On  the  other  hand,  it  has  been  held  that 
where  he  performed  labor  under  his  con- 
tract, he  was,  to  that  extent,  entitled  to  a 
lien.  Klondike  Lumber  Co.  v.  Williams,  71 
Ark.  334,  75  8.  W.  854. 

Although  the  court  does  not  expressly  say 
so,  the  language  of  the  decision  in  Little- 
field  V.  Morrill,  97.  Me.  505,  94  Am.  St.  Rep. 
513,  54  Atl.  1109,  seems  to  suggest  that  the 
test  is  not  whether  the  contractor  actually 
performs  labor,  but  whether  th6  contract 
requires  that  he  do  so.  Here  the  plaintiff 
contracted  to  haul  logs  for  another,  and 
performed  the  contract  largely  through 
the  services  of  men  and  teams  hired  by  him. 
30  L.R.A.(N.S.) 


Referring  to  the  statute  providing  that  who- 
ever labors  at  hauling  logs  shall  have  a  lien, 
the  court  said:  "It  is  now  settled  that  the 
statute  is  designed  solely  for  the  protection 
of  laborers  performing  physical  labor  with 
their  own  hands,  and  with  their  teams,  un- 
der the  direction  of  an  employer,  and  for 
fixed  wages,  and  that  the  subject  matter  of 
that  protection  is  solely  the  wages  earned 
by  such  laborers.  .  .  .  It  is  true,  these 
plaintiffs  performed  some  physical  labor 
and  also  used  their  own  teams  to  some  ex- 
tent on  these  logs  and  lumber,  but  they 
did  not  so  do  luder  the  direction  of  an 
employer,  and  for  mere  wages.  They  had 
not  merely  hired  out  their  personal  labor. 
They  had  taken  a  contract  to  cut  and  haul 
all  the  logs  on  the  tract,  and  were  inde*. 
pendent  in  their  method  of  doing  it,  and 
were  carrving  out  their  contract  largely 
through  the  labor  of  others  employed  by 
them.  They  were  contractors  engaged  in  a 
business  enterprise  from  which  they  expect- 
ed profits  which  might  be  more  or  less, 
according  to  circumstances.  They  were  not 
mere  lalKtrers,  working  for  fixed  wages,  the 
rate  of  which  would  not  be  varied  by  cir- 
cumstances. When  they  labored  themselves, 
it  was  not  for  wases,  but  to  increase  profits 
by  saving  wages.  Had  the  enterprise  proved 
profitable  they  could,  and  undoubtedly 
would,  have  retained  all  the  profits,  how- 
ever much  in  excess  of  the  customary  wages 
in  such  work,  and  would  have  allowed  no 
rebate  to  the  owners  of  the  logs.  Hence,  if 
the  enterprise  has  proved  unprofitable,  they 
should  not,  and  cannot,  repudiate  their  posi- 
tion as  contractors  and  recover  wages  as 
laborers." 

Contractors  for  the  work  of  loading  of 
sugar  cane  onto  cars  at  a  certain  price  per 
ton  are  not  workmen  or  laborers  employed 
on  a  plantation,  within  the  meaning  of  a 
statute  giving  preference  to  their  wages. 
Fortier  v.  Delgado,  59  C.  C.  A.  180,  122 
Fed.  604. 

And  a  contractor  for  mining  is  not  a 
laborer  or  employee  within  the  meaning  of 
an  act  giving  a  lien  on  the  output  of  mines. 
Malcomson  v.  Wappoo  Mills,  85  Fed.  907. 

So,  a  contractor  for  threshing,  who  per- 
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«;  Wolf,  and  Miller,  Shirley,  &  Miller 

for  appellant. 

Messrs.  Bell  &  Purdum,  King  &  Tra- 
cy, Frank  Cutter,  and  Addison  G.  Har- 
ris, for  appellees: 

The  appellate  court  will  not  weigh  con- 
flicting oral  testimony,  even  in  equity  pro- 
ceedings. 

Maitland  v.  Reed,  37  Ind.  App.  469,  77 
N.  E.  290;  Polk  V.  Johnson  (Ind.  App.) 
77  N.  E.  1139;  Nichols  &  S.  Co.  v.  Berning, 

37  Ind.  App.  109,  76  N.  E.  776;  Over  v. 
Dehne,  38  Ind.  App.  427,  76  N.  E.  664,  76 
N.  E.  883;  I'yler  v.  Davis,  37  Ind.  App. 
657,  75  N.  E.  3;  Doell  v.  Schrier,  36  Ind. 
App.  253,  76  N.  E.  600;   Hobbs  v.  Eaton, 

38  Ind.  App.  628,  78  N.  E.  333;  Parkison 
V.  Thompson,  ;64  Ind.  609,  73  N.  E.  109, 


3  A.  &  E.  Ann.  Cas.  677;  Hudelson  ▼. 
Hudelson,  164  Ind.  694,  74  N.  £.  504; 
United  States  Board  &  Paper  Co.  v.  Moore, 
^  Ind.  App.  684,  72  N.  E.  487,  74  K.  £. 
1094;  Karges  Furniture  Co.  y.  Amal- 
gamated Woodworkers  Local  Union  No. 
131,  165  Ind.  421,  2  L.R.A.(N.S.)  788,  75 
N.  E.  877,  6  A.  &  E.  Ann.  Cas.  829;  Seiber- 
ling  &  Co.  V.  Porter,  165  Ind.  12,  74  N.  E. 
516;  Ray  y.  Baker,  165  Ind.  90,  74  N.  £. 
619. 

The  constitutional  provision  that  the 
subject  of  an  act  shall  be  expressed  in  the 
title  does  n^t  apply  in  all  its  vigor  where 
an  act  has  remained  on  the  statute  booka 
for  sixteen  years,  and  been  incorporated 
into  a  subsequent  statute  without  change, 
as  a  section  thereof,  because  no  legislator. 


forms  his  contract  through  the  labor  of 
others,  employed  by  him,  is  not  entitled  to 
invoke  a  statute  giving  a  lien  to  persons 
who  do  labor  upon  any  farm.  Mohr  v. 
Clark,  3  Wash.  Terr.  440,  19  Pac.  28. 

So,  a  statute  giving  a  lien  to  one  who 
performs  labor  upon  logs  and  timber  does 
not  apply  to  one  who  personally  performs 
no  labor,  but  causes  it  to  be  performed  by 

gersons  employed  by  him.  Campbell  v. 
terling  Mfg.  Co.  11  Wash.  204,  39  Pac. 
451. 

And  one  who  contracted  to  furnish  board 
to  loggers  at  a  stipulated  price  was  held  in 
Bradford  v.  Underwood,  80  Wis.  60,  48 
N.  W.  1105,  not  to  be  entitled  to  invoke  the 
statute  giving  a  lien  to  persons  who  should 
perform  services  in  cooking  food  for  log- 
gers. 

Distinguishing  between  "bestowed"  and 
"performed,"  the  court  in  Macomber  v.  Bige- 
low,  126  Cal.  9,  68  Pac.  312,  seemed  to 
think  that  a  statute  giving  a  lien  on  prop- 
erty upon  which  labor  should  be  bestowed 
operated  to  give  a  lien  to  a  subcontractor 
for  labor  that  he  caused  his  employees  to 
perform. 

It  was  held  in  Carver  v.  Bagley,  79  Minn. 
114,  81  N.  W.  757,  that  a  contractor  was 
within  the  meaning  of  an  act  giving  a  lien 
to  persons  who  perform  labor  or  services 
in  cutting,  hauling,  and  banking  logs. 

And  in  Barrett-Hicks  Co.  v.  Glas  (Cal. 
App.)  Ill  Pac.  760,  it  was  held  the  lien 
for  labor  in  favor  of  a  subcontractor  fur- 
nishing labor  and  materials  for  a  building 
could  not  be  confined  to  such  labor  as  he 
personally  performed. 

Invoking  the  maxim.  Qui  fcLcit  per  alium, 
facit  per  ae,  the  court  in  Shaw  v.  Bradley, 
59  Mich.  199,  26  N.  W.  331,  held  that  a  con- 
tractor for  running  logs  was  entitled  to 
liens  under  the  log  lien  act  giving  such 
right  to  any  persons  that  should  perform 
labor  in  running  logs.  In  this  decision  con- 
siderable stress  was  laid  upon  the  fact  that 
it  was  shown  that  the  parties  did  not  con- 
template that  the  contractor  should  per- 
sonally perform  the  services.  Without  ex- 
pressly overruling  this  case,  the  Michigan 
court  in  Kieldsen  ▼.  Wilson,  77  Mich.  45, 
30  L.R.A.(N.S.) 


43  N.  W.  1054,  held  that  a  contractor  for 
hauling  logs  was  not  entitled  to  a  lien  un- 
der a  statute  which,  it  seems,  gave  a  lien 
for  labor  and  services  performed.  The  Kield- 
sen Case,  however,  was  overruled  and  the 
Shaw  Case  adhered  to  in  Phillips  v.  Freyer, 
80  Mich.  264,  45  N.  W.  81,  where  the  owner 
of  a  sawmill  was  held  entitled  to  a  lien 
for  the  sawing  of  lumber  under  a  contract 
calling  for  compensation  by  the  thousand 
feet,  by  virtue  of  the  statute  giving  a  lien 
to  persons  performing  labor  or  services  in 
manufacturing  lumber.  This  statute  is  the 
same  as  the  one  involved  in  the  Kieldsen 
Case. 

Under  a  statute  giving  a  lien  to  every 
workman,  laborer,  or  other  person  who 
should  do  or  perform  any  labor  by  virtue  of 
a  contract  with  any  incorporated  company, 
it  was  held  that  a  corporation  was  entitled 
to  a  lien  for  the  performance  of  its  con- 
tract to  supervise,  by  the  services  of  its 
officers  and  employees,  a  part  of  the  con- 
struction of  a  railroad,  to  turnish  labor,  and 
become  primarily  responsible  for  the  wages, 
to  furnish  tools,  and  to  be  at  all  times  un- 
der the  supervision  of  the  railroad's  super- 
vising engineer.  Wetzel  &  T.  R.  Co.  v. 
Tennis  Bros.  Co.  75  C.  C.  A.  266,  146  Fed. 
468,  7  A.  &  E.  Ann.  Cas.  426. 

Ordinarily,  however,  a  contractor  with  a 
corporation  is  not  an  employee  thereof 
within  the  meaning  of  an  act  giving  a  lien 
to  employees  for  work  and  labor  done  or 
performed  for  the  corporation.  Vane  ▼. 
Newcombe,  332  U.  S.  220,  33  L.  ed.  310,  10 
Sup.  Ct.  Rep.  60. 

Contractors  who  do  not  personally  labor 
or  work  upon  a  railroad  are  not  entitled 
to  a  lien,  under  a  statute  giving  a  lien  to 
every  mechanic,  builder,  artisan,  workman, 
laborer,  or  other  person  who  shall  do  or 
perform  any  work  or  labor  upon  the  road. 
Little  Rock,  H.  S.  &  T.  R.  Co.  v.  Spencer, 
65  Ark.  183,  42  L.R.A.  334,  47  S.  W.  196. 

So,  contractors  for  building  a  railroad 
are  not  employees  or  laborers  within  the 
meaning  of  a  statute  giving  liens  to  labor- 
ers and  employees  for  their  services  in 
carrying  on  the  business  of  the  railroad,  al- 
though the  contract  is  to  furnish  laboren. 
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in  Toting  for  the  latter  act,  could  have 
been  tricked  into  voting  for  something  of 
which  he  was  ignorant. 

Continental  Improv.  Co.  ▼.  Phelps,  47 
Mich.  299,  11  N.  W.  167. 

Where  a  statute  has  remained  on  the 
books  for  many  years,  been  acquiesced  in, 
property  rights  acquired  thereunder,  and 
sanctioned  by  repeated  decisions  of  the 
supreme  court,  the  failure  of  the  legis- 
lature to  observe  mere  forms  in  its  enact- 
ment will  be  cured  by  such  lapse  of  time 
and  acquiescence. 

Hall  V.  Bunte,  '20  Ind.  304;  Continental 
Improv.  Co.  v.  Phelps,  supra;  State  v. 
Bosworth,  13  Vt.  402;  Cooley,  Const.  Lim. 
7th  ed.  p.  106,  note  3;  26  Am.  &  Eng.  Enc 
Law,  p.  634. 


The  provisions  that  the  judgment  of  the 
chief  engineer  of  the  company  should  be 
final  and  conclusive  as  to  the  chissification 
of  material,  and  that  his  construction  of 
the  contract  should  be  final  and  con- 
clusive, are  not  binding  on  plaintiff,  be- 
cause against  public  policy. 

Fulton  County  v.  Gibson,  158  Ind.  487, 
63  N.  E.  982;  Maitland  v.  Reed,  supra; 
Louisville,  E.  &,  St.  L.  R.  Co.  v.  Donnegan, 
111  Ind.  179,  12  N.  E.  163;  Kistler  v.  In- 
dianapolis  &  St.  L.  R.  Co.  88  Ind.  400; 
30  Am.  &  Eng.  Enc.  Law,  p.  1205. 

Where  the  classifications  of  the  engineer 
of  the  company  are  the  result  of  mistakes, 
lack  of  care,  fraud,  or  mere  arbitrary  judg- 
ment, they  are  not  binding 

Louisville,  E.  &  St.  L.  R.  Co.  y.  Donne< 


tools,  and  teams  by  the  day,  for  which  cer- 
tain sums  per  day  are  to  be  paid,  with  10 
per  cent  additional  for  superintendence  and 
the  use  of  tools.  Tod  v.  Kentucky  Union  R. 
Co.  18  L.R.A.  305,  3  C.  C.  A.  60,  6  U.  S. 
App.  186,  62  Fed.  241. 

The  case  of  Couper  v.  Gaboury,  16  C.  C. 
A.  112,  30  U.  S.  App.  326,  69  Fed.  7,  is 
sometimes  cited  as  deciding  that  a  statute 
giving  a  lien*  to  persons  performing  labor  up- 
on, or  for  the  benefit  of,  any  railroad,  ex- 
tends to  a  contractor  for  construction  work. 
It  really  does  not  so  hold.  The  precise 
ground  of  the  decision  is  shown  by  tne  fol- 
lowing language  of  the  district  court,  whose 
position  was  upheld  in  a  per  curiam  affirm- 
ance: "The  only  question  in  this  case  that 
seems  to  demand  a  very  careful  investiga- 
tion is  whether  or  hot  §  2  of  chapter  3747 
of  the  Laws  of  Florida  (the  act  of  June  3, 
1887),  which  gave  a  lien  to  any  person  per- 
forming any  labor  upon  or  for  the  benefit  of 
any  railroad,  gave  a  lien  to  a  contractor 
who  performed  such  labor  by  others.  At 
the  time  the  contract  in  this  case  was 
made,  this  act  was  in  force.  Subsequently, 
by  a  special  act,  legislative  commissioners 
were  ^appointed  to  prepare  and  cause  to  be 
printed  the  laws  of  Florida  then  in  force, 
and  they  prepared  and  caused  to  be  printed 
and  published  what  is  known  as  the  'Re- 
vised Statutes  of  the  State  of  Florida,' 
which  were  finally  approved  June  8,  1891. 
In  this  revision,  tne  commissioners,  in 
§  1727  of  such  revision,  provided  that  any 
person  performing,  by  himself  or  others, 
any  labor  upon  any  railroad,  should  have  a 
lien  upon  the  property  of  said  road.  It  is 
under  this  provision  that  petitioner  Couper 
claims  a  lien,  his  contention  being  that,  as 
the  law  stood  before  the  revision,  no  con- 
tractor had  a  lien,  but  under  the  revision 
such  right  was  given.  There  was  no  leg- 
islation upon  his  subject  in  order  to  effect 
the  change  of  right  given  under  the  statute, 
and,  if  such  change  was  made,  it  must  be 
held  to  be  in  violation  of  the  intention  of 
the  legislature.  The  presumption  is,  there- 
fore, that  there  was  no  change  in  the  force 
and  effect  of  the  former  statute,  but  the  re- 
vision only  more  clearly  and  plainly  ex- 
30  L.R.A.(N.S.) 


pressed  the  intention  in  enacting  the  law  of 
1887.  This  revision  and  construction  was 
approved  by  the  legislature,  very  many 
members  of  which  had  been  members  of  the 
legislature  which  had  passed  the  original 
statute.  This  construction  is  supported  by 
the  language  of  the  8th  section  of  the  act 
of  1887,  which  provides  that  contractors  or 
subcontractors  shall  furnish  a  list  of  all 
persons  employed  to  the  person  having  the 
work  done,  under  the  penalty  of  having 
such  contractors'  or  subcontractors'  lien 
barred.  It  is  an  elementary  principle  in  the 
construction  of  statutes  that  the  entire  stat- 
ute shall  be  considered  together,  and  not 
one  particular  section  of  it;  and,  examin- 
ing the  2d  section  of  this  law  in  the  light 
of  the  language  of  the  8th  section,  it  is 
impossible  to  conclude  that  it  was  the  in- 
tention of  the  legislature  to  confine  the  bene- 
fits of  such  act  to  the  wage  workers,  exclud- 
ing contractors,  although  the  courts  of  nu- 
merous other  states  have  given  such  con- 
struction to  somewhat  similar  statutes." 

A  contractor  for  the  construction  of  a 
section  of  railroad  cannot  look  to  the  stock- 
holders, under  a  provision  rendering  the 
latter  individually  liable  for  all  labor  per- 
formed for  the  corporation  (Peck  v.  Miller, 
39  Mich.  696) ;  the  contractor  is  not  a 
laborer,  within  the  meaning  of  an  act  of 
this  kind  (Aikin  v.  Wasson,  24  N.  Y.  482). 

Teams  and  teaming. 

A  claim  for  the  use  of  teams  hired  to 
haul  lumber  does  not  come  within  the  mean- 
ing of  an  act  giving  "to  laborers  on  lum- 
ber a  lien  thereon."  McCrillis  v.  Wilson, 
34  Me.  286,  66  Am.  Dec.  666;  Cobum  v. 
Kerswell,  35  Me.  126. 

It  was  held  in  Sparks  v.  Crescent  Lum- 
ber Co.  40  Tex.  Civ.  App.  222,  89  S.  W.  423, 
that  under  a  statute  giving  a  lien  to  la- 
borers who  should  perform  any  services  in> 
a  mill,  one  who  hauled  lumber  with  his 
team,  at  a  certain  rate  per  thousand  feet, 
was  not  entitled  to  a  lien  for  the  use  of 
his  team,  because,  in  that  respect,  he  was 
a  contractor,  and  he  was  not  entitled  to  a 
lien  for  the  services  rendered  by  him  per- 
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gan.  111  Ind.  183,  12  N.  E.  153;  Kistler  v. 
Indianapolis  &  St.  L.  R.  Co.  88  Ind.  463; 
Carroll  County  ▼.  O'Connor,  137  Ind.  631, 
36  N.  E.  1006,  37  N.  E.  16;  McCoy  v.  Able, 
131  Ind.  423,  30  N.  E.  528,  31  N.  E  453. 

If  the  chief  engineer  misconstrues  the 
contract,  as  by  applying  the  plow  test  to 
hardpan,  coarse  boulders  in  gravel,  etc., 
his  classifications  will  be  corrected  by  the 
court. 

Williams  v.  Chicago,  S.  F.  &  C.  R.  Co. 
112  Mo.  463,  34  Am.  St.  Rep.  403,  20  S.  W. 
633;  Lewis  v.  Chicago,  S.  F.  &  0.  R.  Co. 
49  Fed.  709,  30  Am.  &  Eng.  Enc.  Law,  p. 
1271. 

The  "plowing  test"  is  not  applicable  to 
shale,  soapstone,  cemented  gravel,  ^  and 
hardpan,  or  other  hard,  earthy  substances. 

Lewis  v.  Chicago,  S.  F.  ft  C.  R.  Co.  49 


Fed.  709;  Williams  v.  Chicago,  S.  F.  &  a 
R.  Co.  supra. 

A  contractor  who  furnishes  labor,  ma- 
terial, and  equipment  used  in  making  a 
railroad  grade  is  within  the  words  of  the 
title,  ''An  Act  Concerning  Liens  of  Me- 
chanics, Laborers,  and  Materialmen." 

Midland  R.  Co.  v.  Wilcox,  122  Ind.  84, 
23  N.  E.  506;  Morris  v.  Louisville,  N.  A. 
ft  C.  R.  Co.  123  Ind.  489,  24  N.  E.  335; 
Dean  v.  Reynolds,  12  Ind.  App.  97,  39  N.  £. 
763;  Cincinnati,  R.  ft  M.  R.  Co.  v.  Shera, 
36  Ind.  App.  319,  73  N.  E.  293;  Louisville, 
N.  A.  ft  C.  R.  Co.  V.  Boney,  117  Ind.  501, 
3  L.R.A.  435,  20  N.  E.  432;  Pere  Marquette 
R.  Co.  v.  Baertz,  36  Ind.  App.  413,  74  N. 
E.  51;  6tate  ex  rel.  Pitman  v.  Tucker,  46 
Ind.  355;  Maule  Coal  Co.  v.  Partenheimer, 
156  Ind.  107,  65  N.  E.  751,  67  N.  E.  710. 


sonally,  where  the  contract  furnished  no 
means  of  determining  the  separate  value  of 
such  services. 

So,  one  letting  his  team  for  hauling  logs, 
but  not  performing  any  labor  himself,  can- 
not invoke  a  statute  giving  a  lien  to  per- 
sons who  labor  at  hauling  logs.  Richard- 
son V.  Hoxie,  90  Me.  227,  38  Atl.  142. 

And  such  a  person  was  denied  a  lien  for 
the  use  of  the  horse,  in  McMullin  v.  Mc- 
Mullin,  92  Mc.  336,  69  Am.  St.  Rep.  510,  42 
Atl.  500,  although  he  subsequently  worked 
for  the  person  to  whom  he  hired  the  horse, 
where  such  labor  was  unconnected  with  the 
labor  of  the  horse. 

A  statute  providing  a  lien  for  the  wages 
of  persons  employed  as  laborers  on  thresh- 
ing machines  gives  a  lien  to  one  so  em- 
ployed for  his  personal  services,  but  not 
for  the  value  of  the  use  of  his  horses,  al- 
though the  contract  is  entire.  Clark  v. 
Brown,  141  Cal.  93,  74  Pac.  548. 

A  statute  making  railroads  liable  to  la- 
borers for  work  done  under  the  employment 
of  its  contractors  does  not  protect  a  per- 
son who  furnishes  wagons  and  drivers  for 
hauling  materials.  Groves  v.  Kansas  City, 
St.  J.  ft  C.  B.  R.  Co.  57  Mo.  304;  Atcherson 
V.  Troy  ft  B.  R.  Co.  1  Abb.  App.  Dec.  13; 
Cummings  v.  New  York  ft  0.  M.  R.  Co.  1 
Lans.  68. 

Possibly,  if  he  personally  labors  with  one 
of  the  teams,  he  may  assert  his  claim  for 
such  personal  services.  Balch  v.  New  York 
ft  O.  M.  R.  Co.  46  N.  Y.  521. 

And  it  has  been  held  that  although  a 
teamster  was  a  laborer,  he  was  not  entitled 
to  a  lien  for  the  work  of  teams  owned  by 
him,  whether  they  were  furnished  in  connec- 
tion with  his  services  or  not.  To  the  same 
effect  is  Wilson  v.  Whitcomb,  100  Pa.  647, 
where  a  lien  for  hauling  materials  was 
claimed  under  a  statute  giving  a  lien  for 
labor  performed  on  or  about  an  engine 
house,  derrick,  etc.  Mann  v.  Burt,  35  Kan. 
10,  10  Pac.  95. 

Teamsters  have  been  held  to  be  within  the 
meaning  of  an  act  concerning  the  liens  of 
mechanics  and  laborers.    McElwaine  v.  Ho- 
sey,  135  Ind.  481,  35  N.  E.  272. 
30  L.R.A.(K.S.) 


Under  a  statute  giving  a  lien  to  laborers, 
and  declaring  that  the  word  "laborers" 
should  be  construed  to  include  all  persons 
doing  labor  or  service  of  whatever  charac- 
ter, as  workmen  or  employees,  it  was  held 
in  Watson  v.  Watson  Mfg.  Co.  30  N.  J. 
Eq.  588,  that  a  drayman  contracting  to  d«) 
all  the  carting  for  a  manufactory  was  en- 
titled to  a  lien  not  only  for  his  personnl 
services,  but  for  the  value  of  the  use  of  his 
team  and  wagon. 

It  is  held  in  Klondike  Lumber  Co.  v.  Wil- 
liams, 71  Ark.  334,  75  S.  W.  854,  that  a 
contractor  for  cutting  and  hauling  timber 
is  not  entitled  to  a  lien  for  the  labor  of 
others  employed  by  him,  under  a  statute 
giving  a  lien  to  laborers  who  perform 
work  and  labor,  but  that  he  is  entitled  to  a 
lien  for  his  ovm.  actual  labor,  and  for  tlie 
value  of  the  use  of  a  team  and  wagon  used 
by  him  therein. 

And  a  lien  for  the  value  of  the  use  of 
horses,  as  well  as  for  personal  services  ren- 
dered under  an  entire  contract,  was  al- 
lowed in  First  Nat.  Bank  v.  Kirkby,  43  Fla, 
376,  32  So.  881,  under  a  statute  giving  a 
lien  to  clerks,  agents,  porters,  and  other 
employees  of  corporations.  And  see  also 
Klondike  Lumber   Co.  v.  Williams,  supra. 

The  court  in  Hogan  v.  Cushing,  49  Wis. 
169,  5  N.  W.  490,  is  of  opinion  that  one  may 
have  a  lien  for  the  services  of  his  teams  and 
servants  under  a.  statute  giving  a  lien  for 
services  and  labor,  where  it  is  further  pro- 
vided that  the  lien  may  be  claimed  by  any 
company  or  corporation,  which  provision, 
the  court  thinks,  indicates  that  the  statute 
was  intended  to  embrace  services  not  per- 
sonally and  manually  performed.  But  the 
court  subsequently  refused  further  to  extend 
the  construction  of  the  act,  holding  that  a 
person  who  let  his  ox  or  horse  to  another, 
to  be  used  by  the  latter,  and  not  by  himself 
or  his  servant,  was  not  entitled  to  a  lien. 
Lohman  v.  Peterson,  87  Wis.  227,  58  N.  W. 
407;  Edwards  v.  H.  B.  Waits  Lumber  Co. 
108  Wis.  164,  81  Am.  St.  Rep.  884,  84  N.  W. 
150.  L.  A.  W. 
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The  leigislature  u«ed  the  words  "laborers 
and  materialmen"'  to  embrace  those  who 
furnished  labor  as  well  as  those  who  fur- 
nished material. 

Ck>ntinental  Improv.  Go.  v.  Phelps,  47 
Mich.  299,  11  N.  W.  167;  Cincinnati,  R. 
&  M.  R.  Co.  y.  Shera,  supra. 

Jordan,  Ch.  J.,  deMvered  the  opinion  of 
the  court: 

Appellees  James  J.  Brennan  and  Arthur 
B.  Hogue,  as  plaintiffs  below,  commenced 
this  action  to  recover  a  money  judgment,  and 
to  enforce  a  lien  against  appellant,  which 
is  alleged  and  shown  to  be  a  railroad  com- 
pany, duly  incorporated  and  organized  un- 
der the  laws  of  this  state  for  the  purpose 
of  constructing  and  operating  an  elec- 
tric railroad  extending  from  the  city  of 
Indianapolis,  through  several  intervening 
counties  to  the  city  of  Peru,  with  certain 
lateral  railroads  or  lines  extending  from 
the  city  of  Kokomo,  in  Howard  county,  to 
the  city  of  Logansport,  in  Cass  county,  and 
also  the  construction  and  operation  of  other 
electric  traction  lines  from  the  city  of  An- 
derson, and  embracing  a  series  of  other 
cities  and  towns,  as  mentioned  in  the 
amended  complaint  filed  by  the  aforesaid 
parties.  The  complaint  is  based  on  a  work- 
ing contract  executed  by  the  Indianapolis 
Northern  Traction  Company  (appellant 
herein)  and  the  firm  of  Brennan  &  Nelson, 
contractors.  By  this  contract,  that  firm 
agreed  to  install  and  to  complete  what  is 
denominated  as  the  "overhead  construction" 
of  the  railroad  in  question  along  that  por- 
tion of  appellant's  line  which  extends  from 
the  city,  of  Tipton  to  the  city  of  Logans- 
port.  This  work  consists  of  placing  poles 
and  trolley  wires,  and  also  other  wires 
for  the  proper  transmission  of  electricity 
as  a  motor  power,  together  with  all  the 
equipment  connected  therewith.  At  the 
time  this  action  was  commenced,  Brennan 
and  Hogue  had  acquired  and  succeeded  to 
whatever  rights  the  firm  of  Brennan  & 
Kelson  originally  had  imder  the  contract 
in  question.  The  plaintiffs,  Brennan  and 
Hogue,  alleged  and  claimed  that  there  was 
due  to  them,  on  the  contract  in  suit  $15,- 
000.  This  included  certain  extra  work  and 
labor  mentioned  in  the  complaint,  and  they 
donanded  judgment  for  that  amount,  to- 
gether with  a  foreclosure  of  a  mechanics' 
lien,  notice  of  which  had  been  previously 
filed,  as  required  by  law,  in  the  recorder's 
office  of  the  several  counties  through  which 
the  road  extended.  Other  persons,  in  ad- 
dition to  appellant,  were  made  codef end- 
ants,  to  answer  in  respect  to  their  several 
interests  in  the  lien  against  the  railroad 
property  involved.  Among  these  parties 
was  appellee  Jacob  N.  Bick.  He  appeared 
30  L.R.A.(N.S.) 


to  the  action,  and  on  September  16,  1904, 
filed  a  cross  complaint,  consisting  of  three 
paragraphs,  to  which  cross  complaint  the 
plaintiffs,  Brennan  and  Hogue,  and  all  of 
Bick's  codefendants,  were  made  cross  de- 
fendants. Bick  was  the  contractor  for  the 
construction  of  the  grade  of  the  railroad 
in  question  under  two  working  contracts 
with  the  Indianapolis  Northern  Traction 
Company.  One  of  these  contracts  bore 
date  of  December  6,  1902,  and  embraced  or 
included  that  part  of  the  road's  grade  des- 
ignated as  section  1,  station  20,  to  sec- 
tion 16,  station  980.  This  part  extended 
from  a  point  near  the  city  of  Kokomo  to 
the  city  of  Peru.  The  other  contract, 
known  as  No.  2,  bore  date  of  J^larch  1, 
1903,  and  covered  that  part  of  the  road 
between  points  mentioned  as  section  sta- 
tion 1,100  and  section  station  1,740,  all 
in  Hamilton  county,  Indiana,  Bick,  by  his 
cross  complaint,  sought  to  recover  a  re- 
mainder alleged  to  be  due  to  him  from  ap- 
pellant, the  Indianapolis  Northern  Trac- 
tion Company,  under  contract  for  the  con- 
struction of  the  railroad  bridge,  as  well 
as  other  damages  alleged  to  have  been  8U5>- 
tained  by  him.  He  also  sought  to  enforce 
or  foreclose  a  mechanics*  lien  to  secure 
the  payment  of  the  amount  due  him.  It 
will  be  noted  that  the  action  was  in  two 
branches;  (me  branch  based  on  the  com- 
plaint of  Brennan  and  Hogue,  and  the 
other  founded  upon  the  cross  complaint  of 
Bick.  Under  the  issues  joined,  the  two 
branches  were  tried  together.  The  cause 
was  submitted  to  the  court  for  trial  and  a 
general  finding;  there  being  no  request  by 
either  party  for  a  special  finding.  Upon 
evidence  given  in  the  cause,  the  court  found 
that  appellees  Brennan  and  Hogue  should 
recover  upon  their  complaint  against  the 
Indianapolis  Northern  Traction  Company 
in  the  sum  of  $5,044.88,  and  further  found 
that  they  were  entitled  to  be  allowed  the 
sum  of  $1,200  for  attorneys'  fees,  in  the 
siggregAte  $6,244.88,  and  that  this  amount 
was  a  lien  upon  the  property  described  in 
the  complaint,  and  a  foreclosure  of  the 
lien  was  awarded.  On  the  issues  joined  up- 
on the  cross  complaint  of  appellee  Bick, 
the  court  found  that  said  cross  complain- 
ant was  entitled  to  recover  from  the  In- 
dionapolis  Northern  Traction  Company  the 
sum  of  $57,969.02,  together  with  attorneys' 
fees,  making  a  total  amount  of  $61,969.02. 
Of  the  total  amount  awarded  in  favor  of 
Bick,-  the  court  found  that  he  was  only  en- 
titled to  hold  and  enforce  a  lien  to  the 
amount  of  $52,539.34  upon  the  property 
described  in  the  cross  complaint  and  that 
he  was  entitled  to  a  foreclosure  in  pay- 
ment of  said  sum  of  $52,539.34,  but  denied 
his   right  to  a  lien   upon   the   remainder, 
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$9,420.68.  Over  a  separate  motion  for  a 
new  trial  by  the  Indianapolis  Northern 
Traction  Company,  wherein  it  assigned 
statutory  grounds  and  other  reasons,  the 
court  rendered  its  judgment  against  said 
traction  company  in  favor  of  the  respec- 
tive appellees  on  the  above-stated  findings. 
To  review  this  judgment  appellant  prose- 
cutes this  appeal.  The  Indianapolis  North- 
em  Traction  Company,  separate  and  apart 
from  its  codefendants,  assigns  errors. 

The  two  branches  oif  the  case  herein  may 
be  said  to  present  two  questions  in  common 
with  each  other :  First,  whether  cr  not,  un- 
der the  statute  of  the  state  of  Indiana,  ap- 
pellees Brennan  and  Hogue,  and  Bick,  the 
cross  complainant,  could  acquire  any  lien 
upon  appellant's  electric  railroad;  second, 
whether  we  will  yield  to  the  contention  of 
counsel  for  appellant,  and  weigh  conflict- 
ing evidence  given  at  the  trial  upon  the  is- 
sues tendered  in  each  branch  of  the  case. 

We  here  state,  in  substance,  what  is 
averred  in  the  three  paragraphs  of  the 
amended  complaint  of  Brennan  and  Hogue, 
upon  which  their  branch  of  the  case  was 
tried. 

Hie  first  paragraph  discloses  that,  in  or- 
der for  the  said  contractors  successfully  to 
prosecute  the  work  undertaken  by  them,  it 
was  necessary  that  the  railroa4l  company 
should  have  all  poles  and  overhead  material 
on  hand,  ready  for  use,  and  the  grade  pre- 
pared, not  later  than  the  month  of  March, 
1903;  that  immediately  after  entering  upon 
the  performance  of  their  contract,  these 
plain tififs  arranged  to  begin  work  on  or  be- 
fore the  aforesaid  month  of  March,  and  so 
notified  the  company;  that  the  latter  did 
not,  however,  have  its  poles,  gi-ades,  and 
other  material  in  condition  for  said  con- 
tractors to  proceed  until  about  the  1st  of 
May,  1903,  at  which  time  they  were  notified 
to  have  their  men  at  work  on  the  job;  that 
although  said  contractors  complied  prompt- 
ly with  the  request  of  the  company  to  be- 
gin work,  they  were  constantly  impeded, 
hindered,  and  interfered  with  in  the  per- 
formance of  their  contract  by  reason  of  the 
failure  of  the  company  to  furnish  the  nec- 
essary poles  and  materials  at  the  store- 
house agreed  upon,  and  by  reason  of  the 
grade  not  being  finished,  and  because  of  the 
fact  that  the  company's  engineer  capricious- 
ly required  the  work  to  be  reconstructed 
after  it  had  been  completed  in  a  proper 
manner;  that  because  of  the  incomplete 
condition  of  the  grade,  absence  of  stakes, 
and  other  alleged  failures  on  the  part  of 
the  traction  company  to  put  its  property 
in  condition  for  the  work  of  overhead  con- 
struction, these  contractors  were  put  to  un- 
reasonable and  unnecessary  expense  in 
breaking  camp  from  time  to  time,  and  mov- 
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ing  from  one  place  to  another  in  order  to 
complete  the  work  in  fragments,  instead  of 
completing  it  as  one  continuous  line.  It  i» 
also  alleged  that  the  company's  engineer  in 
charge  of  the  work  "fraudulently"  failed 
to  give  the  ocmtractors  estimates  on  the 
amount  of  work  performed  at  the  time  pre- 
scribed by  the  contract^  and  that  he  did  so 
with  the  intention  thereby  of  compelling 
these  contractors  to  abandon  the  work; 
that  finally,  on  the  27th  day  of  November, 
1903,  the  company  served  notice  upon  them 
(said  contractors)  that  on  the  Ist  day  of 
December,  1903,  it  would  take  possession  of 
the  uncompleted  portion  of  the  work,  be- 
cause the  contractors  had  been  negligent 
in  carrying  the  same  forward,  and  that  on 
said  Iftstrmentioned  date  the  company  did 
in  fact  take  charge  of  and  complete  the 
work,  excluding  the  contractors  from  the 
performance  thereof.  It  is  further  averred 
that  from  time  to  time  it  was  developed 
that  there  was  much  of  the  construction  re- 
quired which  was  not  included  imder  the 
provisions  or  terms  of  the  contract,  for 
which  said  contractors  would  be  entitled 
to  extra  compensation;  that  in  view  of 
these  conditions,  and  in  view  of  the  neces- 
sity of  promptly  performing  said  extra 
work,  it  was  mutually  agreed  that  the  per- 
formance of  the  working  contract,  requiring 
all  orders  for  such  extra  work  to  be  re- 
duced to  writing,  and  requiring  the  contract- 
ors to  give  notice  in  writing  of  the  amount 
of  extra  compensation  claimed,  should  be 
mutually  waived,  and  that  in  lieu  thereof 
the  engineer  in  charge  would,  from  time  to 
time,  give  verbal  directions  concerning  such 
extra  work,  which  the  contractors  should 
thereupon  proceed  to  do,  and  that  the  com- 
pany would  pay  a  fair  and  reasonable  price 
for  the  performance  of  such  work;  that  un- 
der the  contract  as  modified  the  engineer  re- 
quired much  extra  work  to  be  done,  and  re- 
quired statements  of  its  value  to  be  rendered 
from  time  to  time  to  the  traction  company 
and  allowed;  that  the  entire  value  of  the 
work  done  under  the  contract  by  the  contract- 
ors amounted  to  $11,786,  of  Which  payment 
to  the  amount  of  $5,583  had  been  made  be- 
fore the  commencement  of  the  action.  It  is 
shown  that  the  extra  work  done  for  which 
no  compensation  had  been  received  was  of 
the  value  or  worth  of  $2,048.60,  and  that 
said  company  had  refused  to  pay  any  part 
of  the  balance  due.  It  is  further  disclosed 
that  notice  to  hold  a  mechanics'  lien  upon 
the  property  was  filed  in  the  offices  of  the 
recorders  of  Howard,  Tipton,  and  Cass 
counties  within  the  time  prescribed  by  the 
statute.  An  additional  amount  of  $6,000 
damages  is  shown  as  resulting  from  the  d»> 
lay  of  the  company  in  failing  to  have  tha 
material  on  hand,  etc.,  whereby  the  eo«t 
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of  the  work  actually  done  in  the  comple- 
tion of  the  overhead  construction  was  in- 
creased to  the  latter  amowit.  Judgment 
against  the  Indianapolis  Northern  Traction 
Company  was  demanded  in  the  sum  of  $16,- 
000,  including  attorneys'  fies  and  a  fore- 
closure of  the  lien  in  question. 

The  second  paragraph  of'  the  complaint 
alleges  substantially  the  same  facta  as  the 
first,  but  does  not  count  upon  a  mechanics' 
lien. 

The  third  paragraph  is  based  upon  a 
quantum  meruit,  charging  the  performance 
of  certain  work  and  the  construction  of  the 
overhead  system,  as  shown  by  a  bill  of  par- 
ticulars filed,  and  it  is  alleged  tiiat  there 
is  still  due  plaintiffs  for  this  work  $9,000 
in  addition  to  $2,000  attorneys'  fees.  A 
foreclosure  of  the  lien  against  the  property 
is  prayed  for,  as  in  the  first  paragraph  of 
the  complaint. 

The  three  paragraphs  of  the  cross  com- 
plaint of  Bick  may  be  summarized  as  fol- 
lows: 

The  first  is  based  on  the  working  con- 
tract of  December  6,  1902.  Among  other 
things,  it  is  averred  that  it  was  stipulated 
in  the  contract  that  the  work  in  question 
should  commence  on  or  before  the  first  week 
in  March,  1903,  and  be  completed  on  or  be- 
fore the  1st  day  of  July  of  the  same  year. 
It  was  provided  that  if  there  should  be  any 
delay  on  account  of  the  failure  of  the  trac- 
tion company  to  procure  all  necessary 
rights  of  way,  said  contractor  should  have 
a  reasonable  time  to  complete  the  work  aft- 
er the  necessary  rights  of  way  had  been  ac- 
quired; that  said  contractor  was  put  in 
possession  of  the  same,  and  that  he  com- 
menced his  work  in  season,  and  carried  the 
flame  forward  vigorously  until  its  comple- 
tion on  the  1st  day  of  January,  1904.  It  is 
charged  that,  by  reason  of  the  neglect  and 
default  of  the  company  in  procuring  the 
rights  of  way,  and  in  failing  to  put  him  in 
possession  of  portions  thereof  until  the 
middle  of  November,  1903,  he  was  put  to 
additional  expense  in  having  to  use  picks, 
shovels,  and  dynamite  to  explode  and  exca- 
vate large  quantities  of  frozen  earth;  that 
it  became  necessary  to,  and  he  did,  clear 
25.37  acres  of  land,  which  work  was  worth 
$20  per  acre;  that  he  grubbed  22.30  acres, 
which  was  reasonably  worth  $35  per  acre, 
and  that  it  became  necessary  for  him  to 
use,  and  that  he  did  use,  as  authorized  un- 
der the  contract,  certain  quantities  of  tile 
of  different  sizes,  all  of  which  are  duly  set 
forth  in  the  pleading;  that  he  performed 
certain  other  extra  work,  known  as  the 
'force  account,"  the  aggr^ate  value  of 
which  was  $2,051.64,  and  it  was  necessary 
in  the  completion  of  his  work  to,  and  he 
did,  excavate  material  classified  by  said 
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contract  as  earth  to  the  amount  of  134,341 
cubic  yards;  that  the  ''overhaul"  necessary 
to  be  done,  and  which  was  done  by  him, 
amounted  to  1,867,543  cubic  yards,  aggre- 
gating, at  the  contract  price,  the  sum  of 
$18,675.43;  that  he  excavated  16,616.3  cubic 
yards  of  material  which  was  classified  as 
loose  rock  under  the  contract,  the  excava- 
tion of  which  was  worth  $1  per  cubic  yard, 
and  he  excavated  75,168  cubic  yards,  classi- 
fied under  said  contract  as  loose  rock, 
which  was  worth  70  cents  per  cubic  yard; 
that  the  total  sum  accruing  to  him  by  rear 
son  of  doing  said  work  is  $122,851.13,  a 
part  of  which  has  been  paid,  leaving  a  re- 
mainder or  balance  of  $61,513.28  due  and 
unpaid.  It  is  further  shown  that  the  par- 
tial estimates  which  were  made  from  time 
to  time  during  the  progress  of  the  work, 
as  provided  by  the  contract,  were  grossly 
erroneous  in  this:  That  the  overhaul  was 
estimated  only  at  1,347,380  cubic  yards,  for 
which  he  was  allowed  only  $13,473.08;  that 
the  chief  engineer  of  the  traction  com- 
pany, during  the  progress  of  the  work 
was  a  stockholder  in,  and  an  officer  and  em- 
ployee of,  said  company;  that  said  engi- 
neer, in  estimating  the  quantity  of,  and  in 
determining  what  was,  "overhaul"  within 
the  meaning  of  the  tests  and  terms  agreed 
upon  in  the  contract,  acted  erroneously, 
fraudulently,  arbitrarily,  and  with  great 
abuse  of  judgment  and  discretion.  It  is  fur- 
ther shown  that  such  engineer  failed  and 
neglected,  "in  determining  the  overhaul,** 
to  apply  the  test  prescribed  by  the  contract, 
but  that  he  arbitrarily,  purposely,  and 
with  intent  to  injure  said  contractor,  failed 
to  classify  as  overhaul  that  which  dear- 
ly was  such  by  the  terms  of  the  contract; 
that  he  grossly  erred  and  underestimated 
the  quantity  of  overhaul  made  by  plaintiff; 
that  he  also  neglected  and  refused  to  care- 
fully and  honestly  estimate  the  loose  rock 
excavated;  that  he  purposely  and  wrongs 
fully  estimated  the  quantity  of  loose  rock 
to  be  only  5,505  cubic  yards,  and  only  al- 
lowed 35  cents  per  cubic  yard  for  excavat- 
ing the  same.  The  provisions  of  the  con- 
tract under  which  it  is  charged  in  the  com- 
plaint plaintiff  was  entitled  to  the  classi- 
fication insisted  on  by  him  are  set  forth 
and  embodied  in  the  complaint.  It  is  fur- 
ther shown  that  the  classification  made  by 
said  engineer,  as  well  as  the  computation 
of  overhaul,  was  so  made  over  the  protest 
of  said  contractor,  and  that  because  of  the 
bias,  interest,  ignorance,  fraud,  mistake, 
and  dishonesty  of  the  engineer,  as  charged, 
such  classification  and  estimates  are  void, 
and  in  no  manner  binding  upon  the  con- 
tractor. It  is  further  shown  that  notice  of 
said  cross  complainant's  intention  to  hold 
a   lien   upon   the  railroad   in   the  several 
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counties  mentioned  was  filed  in  the  man- 
ner and  at  the  places  prescribed  by  the 
statute.  The  prayer  is  for  judgment 
against  the  traction  company  in  the  sum  of 
$75,000  and  a  foreclosure  of  the  lien. 

The  second  paragraph  of  the  cross  com- 
plaint relies  upon  the  same  contract,  and  is 
quite  similar  to  the  first,  except  that  it  is 
alleged  therein  that  part  of  the  contract  is 
reduced  to  writing,  and  that  part  remained 
in  parol. 

The  third  paragraph  recites  the  history 
of  the  traction  company's  organization  sub- 
stantially as  in  the  other  paragraphs,  but 
is  founded  upon  the  contract  of  March  1, 
1003,  which  is  denominated  contract  No. 
2.  This  contract  embraces  certain  grade 
construction  of  appellant's  road  in  Hamil- 
ton county,  and  it  is  averred  that  by  its 
terms  the  cross  complainant,  as  contract- 
or, agreed  to  furnish  all  the  materials,  ex- 
cept bridges,  and  prepare  the  grade  for  the 
construction;  that  he  was  to  receive  20 
cents  per  cubic  yard  for  all  earth  excavated 
between  certain  stations  therein  mentioned, 
and  32^  cents  for  the  earth  excavated  be- 
tween certain  other  stations  therein  named. 
It  is  charged  that  in  case  it  became  neces- 
sary to  haul  the  earth  or  other  material  ex- 
cavated more  than  500  feet,  then  said  con- 
tractor was  to  receive  the  additional  sum 
of  1  cent  per  cubic  yard  for  every  100  feet 
such  material  was  hauled  in  excess  of  500 
feet,  that  he  was  to  receive  $20  per  acre 
for  grubbing,  and  that  for  all  tile  he  was 
to  receive  the  prices  therein  named.  It  is 
shown  that  it  was  stipulated  in  this  con- 
tract that  the  work  was  to  be  commenced  in 
fifteen  days  from  the  date  of  notice  of  the 
chief  engineer,  and  was  to  be  completed 
on  or  before  July  1,  1903,  provided,  that 
if  there  was  any  delay  due  to  the  failure 
of  the  traction  company  to  procure  neces- 
sary rights  of  way  in  time  for  the  perform- 
ance of  the  work,  the  period  should  be  ex- 
tended a  reasonable  time  after  such  rights 
of  way  were  procured.  It  is  further  al- 
leged that  such  contractor  commenced  his 
work  at  the  proper  time,  prosecuted  the 
same  vigorously,  but,  by  reason  of  the  nu 
merous  delays  on  the  part  of  the  traction 
company,  he  was  unable  to  complete  such 
work  before  January  1,  1904,  at  which  time 
such  work  was  completed  and  accepted  by 
the  company;  that  in  the  necessary  com- 
pletion thereof  he  was  required  to,  and  did, 
clear  and  grub  a  certain  amount  of  land 
therein  mentioned,  and  that  he  used  certain 
quantities  of  tile  of  various  sizes,  and  that 
he  was  compelled  to  perform  certain  extra 
amounts  of  work  in  excavating  the  pole 
lines  for  the  traction  company,  which  work 
was  worth  $934.  It  is  alleged  that  he  ex- 
cavated 57,959  cubic  yards  of  material  clas- 
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sified  as  earth,  at  the  price  of  32^  oenta  per 
cubic  yard,  and  61,626  cubic  yards  of  earth 
at  20  cents  per  cubie  yard.  That  the 
amount  of  overhaul  necessary  to  be  done 
was  311,904  cubie  yards,  which  aggregated^ 
under  the  oontract»  «  priee  of  $3,119.  lliat 
he  performed  certein  other  extra  work  at 
the  Atlanta  overhead  station,  amounting  to 
1,722  cubic  yards'  at  20  cents  per  cubie 
yard,  and  that  he  performed  other  extra 
work  known  as  "force  account"  to  the 
amount  of  $92.30.  It  is  shown  that  he  per> 
formed  all  of  the  conditions  of  the  con- 
tract  upon  his  part.  Tlie  total  value  of  the 
work  done  amounted  to  $35,901.18,  up- 
on which  he  has  been  paid  $26,744.15,  leav* 
ing  a  balance  of  $9,157.03,  due  and  unpaid. 
That  the  partial  estimates  made  from  tinie 
to  time,  as  provided  by  the  contract,  were 
erroneous  in  this:  That  he  was  only  al- 
lowed $2,252,  for  the  overhaul,  estimated 
at  225,222  cubic  yards.  That  the  estimates 
made  were  further  wrong,  in  that  the  engi- 
neer of  the  company  estimated  the  earth 
excavated  at  56,581-  cubic  yards  at  311 
cents  per  cubic  yard,  and  47,783  cubie 
yards  at  20  cents  per  cubic  yard,  instead 
of  the  true  amount  as  hereinbefore  al- 
leged. It  is  charged,  as  in  the  other  para 
graphs,  that  the  engineer  was  a  stockholder 
and  officer  and  employee  of  the  traction 
company,  and  that  all  of  the  errors  of 
which  the  cross  complainant  complains 
were  the  result  of  gross  negligence,  fraud,, 
and  abuse  of  discretion;  that  these  esti- 
mates and  classifications  were  made  over 
the  protest  of  such  contractor,  and  are  not 
binding  upon  him  by  reason  of  their  fraud- 
ulent character  as  therein  alleged.  *It  ifr 
further  shown  that  the  filing  of  he  cross 
complainant's  intention  to  hold  the  statu- 
tory lien  was  duly  filed  and  recorded  as  pro- 
vided by  law.  The  prayer  is  for  judgment 
for  $10,000  and  attorneys'  fees  and  foreclos- 
ure of  the  lien. 

Among  the  first  points  or  propositions 
advanced  by  appellant's  counsel  for  a  re- 
versal of  the  judgment  is  that  §  12  of  the 
mechanics'  lien  act  of  1883  (Acts  1883, 
chap.  115,  p.  143),  as  amended  in  188^ 
(Acts  1889,  chap.  123,  p.  258;  Bums's 
Anno.  Stat.  1908,  §  8305),  so  far  as  it  at- 
tempts to  create  a  lien  against  railroad 
property  in  favor  of  contractors  who  neith- 
er furnish  material  nor  personally  perform 
any  labor,  is,  under  article  4,  §  19,  of  the 
state's  Ck>nstitution,  invalid,  because  con- 
tractors cannot  be  said  to  be  embraced  in 
the  title  of  the  original  act  of  1883,  supra. 
What  is  known  as  the  "mechanics'  lien  act 
of  1883,"  supra,  is  entitled,  ''An  Act  Con- 
cerning Liens  of  Mechanics,  Laborers,  and 
Materialmen."  Section  12  of  the  above-en- 
titled   act,  as   originally    enacted,  declareo 
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that  "all  persons  who,  by  contract  with  any 
railroad  corporation  .  .  .  shall  per- 
form labor  or  furnish  material  for  any  such 
corporation  ...  in  the  way  of  grad- 
ing;, building  embankments,  or  making  ex- 
cavations for  the  construction  of  any  such 
railroad  or  railroads,  or  who  shall  build 
or  repair  bridges,  etc.,  shall  have  a 
lien,"  etc.  The  latter  section  appears 
to  have  been  twice  amended,  once  in 
1885  (Acts  1885,  chap.  99,  p.  236),  and 
again  in  1889  (Acts  1889,  chap.  123,  p. 
258),  but  there  has  been  no  amendment  to 
the  title  of  the  statute,  and,  whatever  at- 
tempts the  legislature  may  have  made  by 
subsequent  amendents  to  eictend  or  broad- 
en the  provisions  of  the  act  as  it  was  orig- 
inally enacted,  all  appear  to  have  been 
made  without  any  change  or  amendment  of 
the  original  title.  This  section,  as  it  ap- 
pears in  the  amendatory  act  of  1889,  which 
is  §  8305,  Bums's  Anno.  Stat.  1908,  and 
upon  which  appellees  in  this  case  seek  to 
base  their  right  to  a  lien  upon  the  railroad 
property  in  question,  reads  as  follows: 
''All  persons  who  shall  perform  work  or 
labor  in  the  way  of  grading,  building  em- 
bankments, making  excavations  for  the 
track,  building  bridges,  trestlework,  works 
of  masonry,  fencing,  or  any  other  structure, 
or  who  shall  perform  work  of  any  kind  in 
the  construction  or  repair  of  any  railroad, 
or  part  thereof,  in  this  state;  and  all  per- 
sons who  shall  furnish  any  material  for 
any  such  bridge,  trestlework,  work  of  ma- 
sonry, fence,  or  other  structure,  or  who 
shall  furnish  any  material  for  use  in  the 
construction  or  repair  of  any  railroad,  or 
part  thereof,  in  this  state,  whether  such 
work  or  labor  be  performed  or  such  ma- 
terial furnished  in  the  pursuance  of  a  con- 
tract with  the  railroad  corporation  build- 
ing, repairing;  or  owning  such  railroad,  or 
whether  such  work  or  labor  be  performed 
or  material  funished  in  pursuance  of  a  con- 
tract with  any  person  .  .  .  engaged  as 
.  •  .  contractor,  subcontractor,  .  .  .  [etc.], 
may  have  a  lien  to  the  extent  .  .  ." 
.The  question,  as  raised  and  presented  by 
counsel  for  appellant,  is  that  the  title  of 
the  mechanics'  lien  statute  of  1883  is  not 
broad  enough,  imder  the  constitutional  pro- 
vision to  which  we  have  referred,  to  au- 
thorize thereunder  legislation  providing  a 
lien  in  favor  of  "contractors,"  who  do  not 
personally  perform  the  labor  in  the  con- 
struction of  a  railroad,  and  that  therefore 
the  provisions  of  §  12,  hereinbefore  set 
out,  must  be  confined  ox  limited  to  persons 
who  themselves  actually  perform  such  la- 
bor, and  that  the  term  "laborers,"  as  em- 
ployed in  the  title,  cannot  be  held  to  ex- 
tend to  or  embrace  contractors  who  undei 
take  the  work  of  building  or  constructing 
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la  railroad.  This  question,  so  far  as  we 
are  able  to  discover,  appears  to  be  raised 
and  presented  for  the  first  time  in  this  ap- 
peal. Each  of  the  contracts  in  this  case 
executed  by  the  railroad  company  and  ap- 
pellee Bick,  reads  in  part  as  follows: 
"This  agreement,  made  and  concluded  [here 
the  date  is  stated]  by  and  between  J.  N. 
Bick  of  the  first  party,  hereinafter  called 
'contractor,'  and  the  Indianapolis  North- 
ern Traction  Company,  of  the  second  party, 
hereafter  called  'company,'  bear  witness  as 
follows:  First.  The  contractor,  in  consid- 
eration of  the  prices  hereinafter  agreed  to 
be  paid  to  him  by  the  company,  hereby  un- 
dertakes and  agrees  to  do  and  perform,  to 
the  satisfaction  and  acceptance  of  the  chief 
engineer  of  the  company,  all  of  the  grub*- 
bing,  clearing,  grading,  and  to  furnish  all 
materials,  and  to  do  and  supply  all  other 
things  requisite  and  necessary  to  complete 
the  roadbed,  with  the  exception  of  the  per- 
manent bridges  and  masonry,  and  prepare 
the  same  ready  for  receiving  the  super- 
structiu'e  upon  that  portion  of  the  railroad 
known  and  designated  as  section,  etc.  Such 
work  shall  be  finished  in  the  best  and  most 
workmanlike  manner,  and  shall  be  con- 
structed of  the  best  materials  of  their  sev- 
eral kinds,  and  all  in  conformity  with  the 
annexed  specifications  and  conditions  and 
proposals,  which  are  hereby  expressly  made 
a  part  of  this  contract,"  etc.  The  contract 
for  the  overhead  line  construction  of  appel- 
lant's road,  as  entered  into  between  it  and 
Brennan  &  Nelson,  is  as  follows:  "This 
agreement  made  this  15th  day  of  December, 
1902,  between  the  Indianapolis  Northern 
Traction  Company,  hereinafter  referred  to 
as  the  'company,'  and  Brennan  &  Nelson, 
hereinafter  referred  to  as  'contractor,'  wit- 
nesseth.  The  contractor  does  hereby  cove- 
nant promise,  and  agree,  for  the  considera- 
tion hereinafter  named,  to  do  all  work,  de- 
liver all  materials,  for  erecting,  complete 
in  place,  the  work  described,  all  in  accord- 
ance with  the  specifications  and  drawings 
referred  to  herein  and  hereunto  attached, 
in  a  proper,  thorough,  and  workmanlike 
manner,  and  under  the  direction  and  to  the 
satisfaction  of  the  company's  engineer," 
etc.  As  shown  by  these  Contracts  and  the 
evidence  in  this  case,  appellees  undertook 
to  perform  the  construction  of  the  parts 
of  appellant's  railroad  as  provided  by  the 
contracts,  not  merely  as  laborers,  but  whol- 
ly as  contractors,  the  work  of  such  con- 
struction being  let  to  them  by  tiie  railroad 
company  under  the  aforesaid  mentioned 
contracts;  such  work  being  performed  by 
persons  whom  appellees  hired  or  engaged 
as  their  employees  to  carry  out  their  con- 
tracts. 

An  examination  of  the  title  in  controver- 
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B7  discloses  that  it  advises  or  indicates 
that  the  object  of  the  legislation  proposed 
by  the  legislature  is  to  deal  only  with  liens 
pertaining  to  three  classes  of  persgns,  viz,, 
''mechanics,  laborers,  and  materialmen." 
The  title  is  expressed  or  stated  in  explicit 
language,  and  it  is  quite  evident  that  there- 
by it  was  the  intention  of  the  legislature  to 
tie  down  or  limit  the  proposed  legislation 
thereunder  to  the  liens  of  mechanics,  labor- 
ers, and  materialmen.  It  so  explicitly  ex- 
presses the  whole  purpose  of  the  legislation 
as  to  bring  it  within  the  maxim  that  the 
expression  of  one  thing  excludes  all  others. 
Under  the  circumstances,  therefore,  it  is 
not  within  the  province  of  a  court  to  ex- 
tend the  legislation  under  such  a  title  so  as 
to  embrace  liens  in  favor  of  persons  who  do 
not  fairly  come  within  the  meaning  or  scope 
of  the  title  in  controversy.  Mewherter  v. 
Price,  11  Ind.  199;  Voss  v.  Waterloo  Water 
Co.  163  Ind.  60,  66  L.R.A.  95,  106  Am.  St. 
Rep.  201,  71  N.  E.  208,  2  A.  &  E.  Ann. 
Cas.  978;  State  ex  rel.  Western  Constr.  Co. 
V.  Clinton  County,  166  Ind.  162,  198,  76 
N.  E.  986;  State  v.  Dorsey,  167  Ind.  199, 
78  N.  E.  843.  In  considering  the  question 
as  to  whether  appellees'  right  to  the  liens 
herein  involved  can  be  upheld  under  §  8305, 
Burns's  Anno.  Stat,  supra,  we  must  first 
determine  whether  the  legislature,  in  en 
acting  the  mechanics'  lien  law  of  1883, 
intended  to  extend  its  protection  to 
contractors  of  the  class  to  which  appellees 
belong,  or,  in  other  words,  to  persons  who, 
under  their  contracts,  furnish  the  labor 
and  services  of  others  in  performing  or 
carrying  out  the  work  which  they  have 
contracted  to  do.  The  act  herein  in  ques- 
tion, being  remedial  in  its  character,  should, 
as  to  all  persons  who  come  within  its  pro- 
visions, be  accorded  a  liberal  construction. 
But,  as  it  is  in  derogation  of  the  common 
law,  the  liberal  rule  of  construction  does 
not  apply  in  determining  what  persons 
come  within  the  statute,  but,  in  respect 
to  this  question,  a  court  must  indulge  in  a 
strict  construction;  for,  as  said  in  Morris 
V.  Louisville,  N.  A.  &  C.  R.  Co.  123  Ind. 
489,  24  N.  E.  335:  "Courts  must  construe 
and  enforce  the  statute  as  a  remedial  one, 
but  tJiey  cannot  extend  it  to  meet  cases 
not  within  its  scope,  however  meritorious 
they  may  be."  See  2  Jones,  Liens,  2d  ed. 
§  1554;  Phillips,  Mechanics'  Liens,  3d  ed. 
§§  18,  19;  Boisot,  Mechanics'  Liens,  § 
34,  37;  Cincinnati  R.  &  M.  R.  Co.  v.  Shera, 
36  Ind.  App.  316,  319,  73  N.  E.  293,  and 
authorities  there  cited. 

The  next  inquiry  is,  What  is  meant  or 
intended  by  the  term  "laborer,"  as  em- 
ployed in  the  title  of  the  act?  While  this 
term  is  found  in  the  title,  nevertheless  its 
meaning  must  be  tested  and  determined  by 
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the  same  rule  which  would  be  applicable 
if  it  were  contained  in  the  body  of  the  stat- 
ute. It  is  a  well-settled  canon  of  constnijo- 
tion  in  this  state  that  words  or  terms  em- 
ployed in  an  act  of  the  legislature  will  be 
interpreted  or  construed  in  their  plain, 
popular,  and  usual  meaning,  unless  such  a 
construction  will  manifestly  result  to  de- 
feat the  intent  of  the  legislature.  Mas- 
sey  V.  Dunlap,  146  Ind.  350,  44  N.  E.  641, 
It  is  evident,  we  think,  that  if  we  are  guid- 
ed by  this  well-recognized  rule  in  the  in- 
terpretation of  the  term  "laborers,"  as 
used  in  the  title,  we  will  not,  in  so  doing, 
defeat  the  legislative  intent.  It  certainly 
may  be  asserted,  as  there  is  nothing  ap- 
pearing to  the  contrary,  that  the  word 
"laborers"  was  used  by  the  legislature  in  the 
common  or  popular  meaning  usually  ac- 
corded to  it  by  lexicographers  as  well  as  by 
the  courts  in  their  interpretation  of  such 
term  contained  in  statutes  of  similar  im- 
port as  the  one  herein  involved.  The  policy 
of  the  legislation  enacted  under  the  title 
in  question  was  to  protect  a  class  of  per- 
sons commonly  known  as  "mechanics" 
and  "laborers,"  who  themselves,  generally 
speaking,  perform  the  work  or  labor  which 
they  have  contracted  to  do;  or,  in  other 
words,  persons  who,  by  the  force  of  their 
circumstances,  depend  for  their  daily  or 
present  support  upon  the  wages  or  compen- 
sation received  by  them  for  their  labor,  and 
to  whom  for  that  reason,  among  others, 
the  legislature  deemed  it  proper  to  award 
a  lien  to  secure  the  payment  of  the  wages 
or  compensation  earned  by  them.  It  is 
clear,  we  think,  that  by  the  term  "labor- 
ers" in  the  title  of  this  act,  the  legislature 
did  not  contemplate  or  intend  to  extend  the 
legislaticm  so  as  to  include  a  class  of  per- 
sons known  as  "contractors,"  who  usually 
perform  or  carry  into  effect  the  work  which 
they  have  undertaken,  not  by  their  own 
labor,  but  by  means  of  the  services  of  em- 
ployees, from  whose  labor  they  expect  to, 
and  generally  do,  make  or  secure  a  profit. 
In  §  1630,  2  Jones  on  Liens,  the  author 
says:  "The  right  conferred  by  a  lien  in 
favor  of  laborers  is  personal,  and  cannot 
be  availed  of  by  one  who  furni»hes  labor." 
In  respect  to  the  definition  of  the  term 
"laborer,"  see  Century  Dictionary,  under 
the  caption  of  "laborer,"  and  vol.  2,  Bou- 
vier's  Law  Dictionary,  p.  99.  That  stat- 
utes conferring  lien  rights  upon  laborers 
cannot  be  held  to  apply  to  or  include  con- 
tractors, such  as  appellees  in  this  case 
appear  to  be,  is  well  sustained  by  the  fol- 
lowing cases:  Raynes  v.  Kokomo  Ladder 
&  Furniture  Co.  153  Ind.  315,  318,  54  N. 
E.  1061 ;  McElwaine  v.  Hosey,  135  Ind.  481, 
35  N.  E.  272;  Anderson  Driving  Park  Asso. 
V.   Thompson,   18    Ind.   App.   458,   459,   48 
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N.  E.  269;  Little  Rock,  H.  S.  ft  T.  R.  Co. 
V.  Spencer,  65  Ark.  183,  42  L.R.A.  334,  47 
S,  W.  196;  Dano  ▼.  Mississippi,  O.  &  R. 
River  R.  Co.  27  Ark.  564,  567;  Martin  y. 
Michigan  &  O.  R.  Co.  62  Mich.  458,  29  N. 
W.  40;  Chicago  &  X.  E.  R.  Co.  v.  Sturgis,  44 
Mich.  538,  7  N.  W.  213;  Heebner  v.  Chave, 
5  Pa.  117;  Seiders's  Appeal,  46  Pa..  57; 
Wen  troth's  Appeal,  82  Pa.  471;  Pennsyl- 
vania ft  D.  R.  Co.  V.  Leuffer,  84  Pa.  168, 
24  Am.  Rep.  189;  Mann  v.  Burt,  35  Kan. 
10,  11,  10  Pac  95;  Adam*  v.  Goodrich,  55 
Oa.  233;  State  v.  Mills,  55  Wis.  229,  233. 
12  N.  W.  359;  Tod  v.  Kentucky  Union  R. 
Co.  18  LwR,A.  305,  3  C.  C.  A.  60,  6  U.  8. 
App.  186,  52  Fed.  241;  Rogers  v.  Dexter  ft 
P.  R.  Co.  85  Me.  372,  21  L.R.A.  528,  27 
Atl.  257;  Vane  v.  Kewcombe,  132  U.  S.  220, 
33  L.  ed.  310,  10  Sup.  Ct.  Rep.  60;  Hender- 
son V.  Nott,  36  Neb.  154,  38  Am.  St  Rep. 
720,  54  N.  W.  87;  Aikin  v.  Wasson,  24  N. 
Y.  482;  Wakefield  v.  Fargo,  90  N.  Y.  213; 
Lang  V.  Simmons,  64  Wis.  525,  25  N.  W. 
650;  Frick  V.  Norfolk  ft  0.  V.  R.  Co.  32  C. 
C.  A.  31,  57  U.  S.  App.  286,  86  Fed.  725,  24 
Cyc.  Law  ft  Proc.  pp.  810-814,  and  cases 
cited  in  footnotes  thereto. 

In  Aikin  v.  Wasson,  supra,  the  court  of 
appeals  in  New  York  held  that  a  contract 
or  for  the  construction  of  a  part  of  a  rail- 
road was  not  a  laborer  or  servant  within 
the  provisions  of  the  statute  making  stock- 
holders of  a  railroad  corporation  personally 
liable  for  the  debts  due  or  owing  to  any  of  its 
laborers  or  servants  for  services  performed 
for  such  corporation.  In  Wakefield  v.  Far- 
go, supra,  the  court  held  that  a  person 
employed  by  a  corporation  at  a  yearly  sal- 
ary as  a  bookkeeper  and  general  manager 
was  not  a  laborer  within  the  provisions  of 
the  same  statute  in  New  York.  The  view 
entertained  by  the  court  of  appeals  in  this 
latter  case  is  quoted  with  approval  in 
Raynes  ▼.  Kokomo  Ladder  ft  Furniture 
Co.  153  Ind.  315,  54  N.  E.  1061.  The  ques- 
tion there  was  whether  appellant,  who  was 
the  general  manager  of  appellee  company, 
was  entitled  to  the  lien  secured  by  the  pro- 
visions of  §S  7058,  7255,  Burns's  Anno. 
Stat.  1894.  The  court,  in  considering  the 
provisions  of  those  sections,  said:  *'The 
persons  to  whom  such  liens  and  preferences 
are  secured  .  .  .  are  mechanics  and 
laborers  employed  about  any  shops,  etc., 
who  perform  manual  and  mechanical  labor. 
A  general  manager  is  not  included  either 
in  the  letter  or  spirit  of  these  enactments. 
In  speaking  of  the  kind  of  services  which 
entitled  the  laborer  to  the  benefit  of  a 
similar  statute,  it  is  said  ivi  Wakefield  v. 
Fargo,  supra,  'that  he  who  performs  them 
must  be  of  a  class  whose  members  usually 
look  to  the  reward  of  a  day's  labor  or 
service  for  immediate  or  present  support, 
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I  from  whom  the  compjsny  does  not  expect 
credit,  and  to  whom  its  future  ability  to 
pay  is  of  no  consequence.'"  Rogers  v.  Dex- 
ter ft  P.  R.  Co.  supra,  involved  the  con- 
struction of  a  statute  which  imposed  a  lia- 
bility on  the  raihroad  companies  to  pay  for 
the  work  of  "laborers"  employed  in  the 
building  of  railroads  of  such  railroad  com- 
panies. The  court  in  that  appeal  held  that 
the  provisions  of  this  statute  did  not  apply 
to  a  subcontractor  who  personally  performed 
labor  along  with  other  men  employed  by 
him  in  the  construction  of  a  railroad  sec- 
tion which  he  had  contracted  to  build.  Tlic 
court,  in  considering  the  application  of  the 
statute,  among  other  things  in  its  opinion, 
said:  "In  the  language  of  the  business 
world,  a  laborer  is  one  who  labors  with  his 
physical  powers,  in  the  service  and  under 
the  direction  of  another,  for  fixed  wages. 
This  is  the  common  meaning  of  the  word, 
and  hence  its  meaning  in  the  statute.  The 
plaintiff  in  this  case  performed  his  labor 
in  his  own  business.  He  was  responsible 
only  for  the  performance  of  his  contract. 
The  means  for  such  performance  were  of 
his  own  choice.  He  need  not  personally 
have  performed  physical  labor  at  all.  He 
could  have  employed  all,  as  well  as  a  part, 
of  the  necessary  labor.  What  physical  la- 
bor he  did  perform  was  not  for  wages,  but 
to  reduce  the  expenses  and  increase  the 
hoped-for  profits  of  his  contract.  He  clear- 
ly was  not  a  laborer  within  the  common 
and  statute  meaning  of  the  term."  In 
Wentroth's  Appeal,  supra,  the  questions 
arose  whether  Frederick  Snyder,  who  had 
performed  a  certain  contract  by  hiring 
teams  and  drivers,  but  who  did  no  hauling 
himself,  was  a  laborer  within  the  meaning 
of  a  statute  which  gave  a  preference  to 
"miners,  mechanics,  laborers,  or  clerks  for 
labor  or  services  rendered  by  them."  The 
court,  in  that  appeal,  held  that,  within 
the  contemplation  of  the  statute,  laborers 
were  those  who  performed,  with  their  own 
hands,  the  contract  they  make  with  their 
employers.  The  court,  in  passing  upon  the 
question,  said:  "What  class  of  persons 
was  intended  to  be  comprehended  by  the 
word  'laborer'?  We  think  this  question  has 
been  very  accurately  answered  by  this 
court  in  Seiders's  Appeal,  46  Pa.  57.  'By 
laborers,'  says  Mr.  Justice  Woodward,  in 
delivering  the  opinion  of  the  court,  'we 
mean  those  who  perform  with  their  own 
hands  the  contract  they  make  with  the  em- 
ployer.*" The  court  further  said:  "It  is 
clear  that  Frederick  Snyder  does  not  fall 
within  this  description.  The  act  meant  to 
favor  those  who  earned  their  money  by 
the  sweat  of  their  own  brows,  not  those 
who  were  mere  contractors  to  have  the 
work  done,   and   whose  compensation   was 
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the  profit  they  would  realize  on  the  trans- 
action." 

Quotations  in  support  of  our  conclusion 
might  be  made  from  many  of  the  other  au- 
thorities hereinbefore  cited,  but  to  do  so  is 
unnecessary,  and  would  only  serve  to  ex- 
tend this  opinion.  It  must  follow,  and  we 
BO  hold,  that  the  term  'laborers,"  as  used 
in  the  title  of  the  act  in  question,  cannot 
be  interpreted  or  construed  to  apply  to  n 
class  of  persons  denominated  and  known 
as  "contractors,"  and  was  not  so  intended 
by  the  legislature.  Consequently,  the  pro- 
visions of  §  8305,  Burns's  Anno.  Stat,  su- 
pra, must  be  considered  as  applying  only 
to,  and  including,  mechanics,  laborers,  and 
materialmen,  and  do  not  embrace  contract- 
ors. To  construe  .it  so  as  to  include  con- 
tractors would  render  it,  to  this  extent, 
violative  of  §  19,  art.  4,  of  the  Constitution, 
for  the  reason  that  this  class  of  persons  is 
not  within  the  scope  of  the  act  of  which  it 
forms  a  p,art.  Counsel  for  appellees,  how- 
ever, insist  that  the  liens  of  their  clients 
can  be  upheld  under  the  provisions  of  § 
8295,  Burns's  Anno.  Stat.  1908,  which  is 
§  1,  as  amended,  of  the  original  mechanics* 
lien  act  of  1883,  supra.  But,  so  far  as 
this  section  can  be  said  to  have  been  en- 
larged by  amendment  in  the  attempt  to 
make  it  apply  to  and  include  contractors, 
it  is  open  and  subject  to  the  same  consti- 
tutional objections.  We  conclude,  for  the 
reasons  stated,  that  appellees  are  not  en- 
titled to  the  lien  and  attorneys'  fees  award- 
ed in  their  favor  by  the  lower  court,  and 
the  decree  or  judgment,  to  this  extent,  is 
erroneous. 

Under  appellant's  second  proposition  it 
is  argued  that,  as  this  is  a  case  of  equi- 
table jurisdiction,  therefore  it  is  made  the 
duty  of  this  court,  by  the  provisions  of  the 
act  of  1903  (Acts  1903,  chap.  193,  pp.  338, 
340),  to  weigh  the  evidence  upon  which  the 
case  was  determined  by  the  trial  court. 
This  evidence  is  embraced  in  a  bill  of  ex- 
ceptions, and  was  given  by  witnesses  who 
testified  ore  ienus  before  the  trial  court. 
There  appears  to  be  quite  a  conflict  in  the 
evidence  upon  many  of  the  material .  points 
or  facts  in  issue.  In  fact,  it  may  be  said 
that  the  testimony  of  appellant's  own  wit- 
nesses upon  some  material  matters  is  not 
fully  impressed  with  harmony,  but,  to  an 
extent,  at  least,  is  conflicting.  Appellant's 
counsel  admit  in  their  brief  that  "there  was 
much  conflict  in  the  oral  testimony  intro- 
duced on  the  trial  in  the  Brennan  brand i 
of  the  case,  upon  certain  incidental  ques- 
tions of  fact." 

In  Parkison  v.  Thompson,  164  Ind.  609, 
73  N.  E.  109,  3  A.  &  E.  Ann.  Cas.  677,  we 
construed  the  statute  of  1903,  and  therein 
held  that,  in  a  case  in  which  questions  of 
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fact  depended  'for  their  support  upon  con* 
flicting  oral  evidence,  we  will  not,  under 
such  circumstances,  undertake  to  reconcile 
the  conflict,  and  decide  upon  which  side 
lies  the  weight  of  the  evidence.  It  was  fur- 
ther affirmed  in  the  latter  case  that, 
under  the  old  practice  in  cliancery,  before 
the  procedure  in  cases  of  law  and  equity 
was  united  by  our  Civil  Code,  no  oral  tes- 
timony was  heard  in  equity  or  chancery 
cases  at  the  trial,  as  the  testimony  in  such 
cases  was  in  the  form  of  depositions  taken 
before  a  master  or  some  other  duly  au- 
thorized officer.  By  this  procedure  the  trial 
court  was  altogether  deprived  of  the  op- 
portunity of  seeing  the  witnesses,  and  of 
observing  their  demeanor  and  bearing  while 
testifying,  and,  under  the  circumstances, 
occupied  no  better  position  for  determining 
the  credibility  of  the  witnesses  and  weigh- 
ing their  evidence  than  did  the  supreme 
court,  to  which  the  cause  might  be  re- 
moved for  review  of  the  questions  involved. 
The  holding  in  Parkison  v.  Thompson,  su- 
pra, has  been  followed  and  adhered  to  by 
this  court  in  the  following  cases:  Hudel- 
son  V.  Hudelson,  164  Ind.  694,  74  N.  E. 
504;  Ray  v.  Baker,  165  Ind.  74,  74  N.  E. 
619;  Seiberling  &  Co.  v.  Porter,  165  Ind. 
7,  74  N.  E.  616;  Karges  Furniture  Co.  v. 
Amalgamated  Woodworkers'  Local  Union 
No.  131,  165  Ind.  421,  2  L.R.A.(N.S.)  788, 
75  N.  E.  877,  6  A.  &  E.  Ann.  Cas.  829; 
Tinkle  v.  Wallace,  167  Ind.  382,  79  N.  E. 
355.  Under  the  above  decisions,  the  rule 
that  this  court  will  not  weigh  oral  testi- 
mony wherein  there  is  a  substantial  con- 
flict,  and  determine  on  which  side  of  the 
question  there  is  a  preponderance,  is  firm- 
ly settled.  In  such  cases,  if  there  is  oom- 
petent  evidence  to  sustain  the  judgment  of 
the  lower  court  upon  all  material  points, 
it  will  not  be  disturbed  upon  the  weight  of 
the  evidence. 

The  evidence  given  upon  the  issues  joined 
between  appellant  and  appellees  Brennan 
and  Hogue  is  quite  voluminous,  covering, 
as  it  does,  many  pages  of  the  record.  It 
will  be  noted  that  these  parties  in  their 
complaint  allege  facts  to  establish  that  ap- 
pellant company  was  in  default  in  the  per- 
formance of  its  part  of  the  contract;  that 
it  delayed  and  hindered  appellees  in  carry- 
ing out  their  part  of  the  contract  by  ita 
failure  to  have  ready  the  necessary  polee^ 
material,  and  the  grades  of  the  railroad, 
and  thereby  enable  them  to  commence 
and  complete  the  overhead  work,  which 
they  had  contracted  to  do  within  the  pe- 
riod provided  in  tlie  contract,  and  upon 
these  facts  and  others,  as  averred  in  their 
complaint,  they  based  their  right  of  ac- 
tion. The  contract  under  which  they  were 
obligated    required    that    all    of   the   work 
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which    they    had    contracted,  to    perform 
should  be   completed  by   August  15,  1903. 
Certainly,  when  appellant  company  obligat- 
ed theae  parties  to  do  and  finish  the  work 
within  a  fixed  period,  it  was  its  duty  to 
afford  them  a  fair  and  reasonable  oppor- 
tunity to  begin  and  complete  the  work;  or, 
in. other  words,  under  the  mutual  contract 
entered  into  between  it  and  them,  it  became 
its  duty  to  furnish  the  required  material, 
secure  the  right  of  way,  and  have  the  road 
grade  in  readiness,  as  required  by  the  con- 
tracts  so  that  appellees,  in  the  exercise  of 
reasonable  diligence,  might  begin  and  finish 
th«  work  within  the  prescribed  period  with- 
out being  subjected  to  imreasonable  cost  or 
expenses  on  account  of  the  default,  delays 
and   hindrance   of   appellant.      Its   default 
or  failure  in  these  respects  would  subject 
it  to  liability  for  whatever  damages  appel- 
lees might  reasonably  sustain  on  that  ac- 
count.    If  appellant  violated  or  breached 
its  contract,  as  alleged,  by  the  defaults,  de- 
lays, and  hindrance  charged  against  it,  and 
thereby  prevented  appellees  from  beginning 
and  completing  the  work  which  they  had 
contracted  to  do,  the  law  would  hold  it  lia- 
ble for  the  reasonable  worth  or  value  of 
the  work  which  they  performed,  and  also 
for  the  loss  sustained,  if  any,  on  account 
of  their  being  prevented  or  not  allowed  by 
appellant  to  complete  the  work  which  they 
had  undertaken  to  perform.  French  v.  Cun- 
ningham, 149  Ind.  632,  037,  49  N.  E.  797, 
and  authorities  there  cited;  Louisville,  E.  & 
St.  L.  R.  Co.  ▼.  Bonn^an,  111  Ind.  179, 
12  N.  E.  153;  Lewis  y.  Atlas  Mut.  L.  Ins. 
Co.  61  Mo.  534;   Minneapolis  Mill  Co.  v. 
Goodnow,  40  Mann.  497,  4  L.R.A.  202,  42 
N.  W.  356;  Mississippi  River  Logging  Co. 
▼.  Robson,  16  C.  0.  A.  400,  32  U.  S.  App. 
520,  69  Fed.  773.     An  examination  of  the 
evidence  most   favorable  to  appellees  dis- 
eloses  that  it  sufficiently  sustains  the  aver- 
ments of  the  complaint.     It  appears  from 
the  evidence  that  the  delays  and  hindrance 
which  appellees  encountered  in  the  progress 
of  the  work  should  be  imputed  to  appel- 
lant's own   default  and   negligence  in  the 
premises.    Inasmuch  as  there  is  evidence  in 
the   case   which    fully   supports   the   judg- 
ment of  the  court,  we  are  not  permitted 
to   disturb    it    upon    the    question    of   its 
weight.    Aside  from  the  question  of  the  me- 
chanics' lien  and  attorneys'  fees  awarded  to 
appellees,  the  judgment  in  other  respects 
as  to  them  should  be  affirmed. 

We  next  turn  to  the  consideration  of  the 
questions  raised  by  appellant  upon  the  evi- 
dence given  in  the  branch  of  the  case  relat- 
ing to  appellee  Jacob  N.  Bick.  This  evi- 
dence covers  some  3,816  pages  of  record. 
Appellant's  counsel  insist  that  it  is  at 
least  our  duty,  upon  this  branch  of  the 
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case,  to  consider  and  weigh  the  evidence, 
for  in  doing  so  we  will  really  determine 
questions  of  law;  i.  e.,  whether,  imder  the 
classification  clause  of  the  specifications 
which  were  made  a  part  of  the  working 
contract  entered  into  by  appellant  and  ap- 
pellee, material  which,  as  they  claim,  is 
admitted  to  have  been  plowed  with  a  10- 
inoh  grading  plow  with  six  horses,  is  loose 
rock  or  earth.  They  assert  that  the  evi- 
dence shows  that  it  was  the  theory  of  ap- 
pellee Bick  that,  "if  the  plows  working  in 
any  given  material  turn  only  'one  fourth 
of  a  furrow,'  then  the  contractor  was  en- 
titled to  have  three  fourths  of  the  material 
excavated  classified  as  loose  rock,  and  only 
one  fourth  as  earth."  They  argue  that  im- 
der the  contract  the  test  of  classification  ia 
the  means  employed  in  the  excavation,  and 
not  the  quantity  excavated  on  a  given  day. 

The  evidence  shows  that  the  valley  of  the 
Wabash  river,  in  Miami  county,  is  inclosed 
with  high  banks,  dividing  the  uplands  from 
the  lowlands.  These  banks  at  irregular  in- 
tervals are  cut  by  streams  fiowing  from 
above  into  the  river.  Appellant's  en- 
gineers, in  locating  the  line  of  the  rail- 
way in  this  part  of  the  country,  f9r  sev- 
eral miles  followed  ravines,  and  located 
the  line  diagonally  crosswise  with  these 
ravines,  and  thereby  made  it  necessary, 
in  the  construction  of  the  road,  to  make 
cuts  through  the  hills  and  fills  through 
the  hollows.  A  long  fill  appears  to  have 
been  rendered  necessary  from  the  bottom 
of  the  hill  to  the  bank  of  the  river  op- 
posite the  city  of  Peru.  The  purpose  of 
so  locating  the  road  apparently  was  to  get 
a  lower  grade  than  otherwise  could  be  se- 
cured. Appellee,  as  a  contractor,  did  the 
grading  of  over  20  miles  of  the  road.  A 
portion  of  the  work  which  he  performed 
was  between  Kokomo  and  Peru,  in  Howard 
and  Miami  counties.  The  other  portion 
of  the  grading  was  in  Tipton  and  Hamil- 
ton counties.  For  the  purpose  of  carry- 
ing forward  the  work,  appellee  organized 
a  corps  of  men  and  teams,  and  entered  up- 
on the  work  in  the  spring  of  1902.  As 
the  work  progressed,  he  increased  his 
force  by  adding  thereto  other  employees 
and  teams.  At  times  it  appears  that  he 
was  delayed  in  the  progress  of  his  work 
by  the  failure  of  appellant  company  to 
provide  the  right  of  way.  The  right  of 
way  immediately  north  of  Kokomo  was 
not  secured  by  appellant  company  until 
the  beginning  of  the  following  winter,  and 
appellee  was  then  directed  by  the  company 
to  do  his  work  immediately,  in  order  that 
the  track  of  the  road  might  be  laid.  Ap- 
pellee, it  appears,  was  delayed  by  the  fail- 
ures of  appellant  until  cold  weather, 
which   froze   the   ground   so   hard   that   it 
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could  not  be  excavated  by  plowing.  The 
surface  of  the  earth  north  of  Kokomo  is 
black  loam,  and  on  account  of  its  being 
frozen,  it  became  necessary  to  break  it 
up  by  blasting,  and  to  use  in  removing  it 
wagons  instead  of  wheelers,  and  thereby 
appellee  appears  to  have  incurred  extra 
expenses,  on  account  of  money  expended 
by  him  for  powder  used  in  blasting  the 
frozen  earth,  and  the  extra  labor  rendered 
necessary  for  this  purpose.  Under  the 
working  contract,  he  was  to  be  paid  only 
for  excavations,  ^nd  nothing  for  fills,  and 
if  the  earth  was  hauled  more  than  500 
feet  away  from  the  part  where  it  was  ex- 
cavated, whether  it  was  wasted  or  put  into 
fills,  overhaul  was  to  be  allowed. 

It  is  said  by  appellee  that  at  the  trial 
there  were  four  questions  of  fact  in  issue 
in  regard  to  the  work  performed  by  him 
on  the  line  north  of  Kokomo.  First,  the 
number  of  cubic  yards  excavated  in  con- 
structing the  grades;  second,  the  price  for 
excavating  all  material  that  did  not  come 
within  the  class  covered  by  the  pride  fixed 
at  20  cents  per  cubic  yard;  third,  as  to 
the  amount  of  overhaul;  fourth,  extra 
work,  material,  and  "force  account."  It 
is  asserted  that  no  question  arose  in  re- 
spect to  the  classification  of  material  ex- 
cavated on  that  part  of  the  line  south  of 
Kokomo,  for  the  reason  that  such  material 
was  earth  only.  But  there  was  on  this 
part  of  the  line  a  dispute  as  to  the  amount 
of  extra  work,  "force  account,"  and  over- 
haul. In  respect  to  these  several  points, 
each  party  introduced  many  witnesses,  in- 
cluding expert  accoimtants,  all  of  whom 
testified  ore  ienus.  It  appears  that  on  the 
line  south  of  Peru  there  were  six  cuts. 
Tliese  were  known  as,  first.  Coles  No.  1 ; 
second,  Coles  No.  2;  third,  Redmonds; 
fourth,  Jones;  fifth,  Geves;  sixth,  Cass- 
ville.  The  work  on  this  latter  part  of  the 
road  was  commenced  some  time  in  Feb- 
iniary,  1903,  and  was  completed  the  last 
of  the  following  December.  In  the  per- 
formance thereof,  appellee  employed  some 
1,200  men,  together  with  700  teams.  All 
of  these,  however,  were  not  engaged  in 
work  at  the  same  time.  Among  other 
things,  the  contract  provided  that  "all  ma- 
tori  al  excavated  by  the  contractor  under 
this  contract  shall  be  classified  either  as 
earth,  loose  rock  or  solid  rock,  and  the 
chief  engineer  of  the  company  shall  deter- 
mine how  the  excavated  material  shall  be 
classified.  In  cases  of  dispute,  his  find- 
ing and  decision  in  the  premises  shall  be 
conclusive  on  both  parties."  One  of  the 
clauses  in  the  specifications  provides  as 
follows:  "There  shall  be  no  classification 
of  material  of  any  kind  other  than  earth, 
loose  or  solid  rock,  as  provided  for  in  these 
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specifications  •  •  •  But  this  clause  of 
the  specifications  shall  not  be  construed  ao 
as  to  prevent  the  application  of  a  percent- 
age  system  in  classifying  material,  as  pro- 
vided in  clause  2  hereof."  We  find  nothing 
in  the  contract  or  the  specifications  which 
stipulates  specifically  what  shall  be  classi- 
fied as  earth.  Clause  2  of  the  specifica- 
tions provides  as  follows:  "Loose  rock 
shall  comprise:  First,  hard  shale  or  soap- 
stone  lying  in  its  original  or  stratified  i>o8i- 
tion,  coarse  boulders  in  gravel,  cemented 
^avel,  hardpan,  or  any  other  material 
requiring,  in  the  judgment  of  the  chief 
engineer  of  the  company,  the  use  of  the 
pick  and  bar,  or  which  cannot  be  plowed 
with  a  strong  10-inch  grading  plow,  well 
handled,  and  driven  by  six  good  mules  or 
horses.  It  is  to  be  understood  that  the 
plowing  test  shall  apply  to  all  the  ma- 
terials named  herein,  and  that  only  sucli 
material  is  entirely  loose  rock  which,  in 
the  judgment  of  the  chief  engineer,  it  is 
impracticable  to  plow  at  all  with  a  strong 
10-inch  grading  plow,  well  handled,  be- 
hind a  good  six  mule  or  horse  team.  Any 
material  in  which  a  portion  of  a  day's 
work  in  plowing  can  be  done  with  a  strong 
10-inch  grading  plow,  well  handled,  be- 
hind a  good  six  mule  or  horse  team,  will 
be  classified  as  a  percentage  of  earth  and 
a  percentage  of  loose  rock,  the  amount  of 
such  percentage  to  be  finally  determined  by 
the  chief  engineer  of  the  company." 

The  further  contention  of  appellant's 
counsel  is  that  the  above  provisions  of 
clause  2  of  the  specifications  are  shown 
by  the  evidence  not  to  have  been  properly 
construed  or  interpreted  by  the  trial  court ; 
or,  in  other  words,  the  contention  is  ad- 
vanced that  the  interpretation  or  con- 
struction accorded  to  this  clause  bv  the 
company's  chief  engineer,  in  classifying  the 
material  excavated,  was  correct,  while,  on 
the  other  hand,  the  interpretation  placed 
upon  it  by  the  trial  court  was  wrong.  They 
further  insist  that^  under  the  contract, 
the  court  did  not  correctly  classify  the 
material  excavated  on  that  part  of  the 
work  north  of  Kokomo.  Paragraph  1  of 
appellee's  cross  complaint  relies  on  the 
written  contract  of  December  6,  1902,  while 
the  second  paragraph  is  founded  on  a  con- 
tract partly  written,  but  in  other  re- 
spects oral.  It  is  not  claimed  that  any 
question  of  classification  arose  on  the  third 
paragraph.  Whether  the  court  rendered 
judgment  for  the  work  done  north  of  Koko- 
mo on  the  first  or  second  paragraph,  the 
record  does  not  disclose.  It  is  evident, 
under  the  condition  of  the  record,  that  we 
are  confronted  with  the  difficulty  of  deter- 
mining, first,  upon  what  paragraph,  or 
paragraphs,    of    the    eross    complaint,    the 
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judgment  rests;  second,  ivhat  particular 
construction  the  trial  court  placed  upon 
the  ahove  provisions  of  the  contract  in 
respect  to  classification  of  material,  for 
the  reason  that  the  court's  finding  is  very 
general,  there  being  nothing  tlicrein  to  ap- 
praise us  in  respect  to  the  amount  of  ma- 
terial which  the  court  found  had  been 
moved  by  appellee  Bick;  third,  nothing  as 
to  price  allowed  him  for  moving  materials; 
fourth,  nothing  in  respect  to  the  amount 
awarded  for  the  extra  work  and  "force 
account;"  fifth,  nor  for  the  overhaul.  Vir- 
tually all  that  is  shown  by  the  general 
finding  or  judgment  is  the  total  amount 
awarded  in  favor  of  appellee,  which,  out- 
side of  attorneys'  fees,  is  $57,969.07.  The 
provisions  of  clause  2  of  the  specifications, 
stipulating  of  what  loose  rock  shall  con- 
aist,  may  be  divided  as  follows:  "Loose 
rock  shall  comprise:  First,  hard  shale  or 
■oapstone  lying  in  its  original  or  strati- 
fied position.  Second,  coarse  boulders  in 
grAvel.  Third,  cemented  gravel.  Fourth, 
hardpan.  Fifth,  or  any  other  material 
requiring;  in  the  judgment  of  the  chief 
engineer  of  the  company,  the  use  of  the  pick 
and  bar.  Sixth,  or  which  cannot  be  plowed 
with  a  strong  10-inch  grading  plow,  well 
handled,  and  driven  by  six  mules  or  horses. 
Seventh.  It  is  to  be  understood  that  the 
plowing  test  shall  apply  to  all  material 
named  herein.  That  only  such  material 
18  entirely  loose  rock  which,  in  the  judg- 
ment of  the  chief  engineer,  is  impracti- 
cable to  plow  at  all  with  a  strong  10-inch 
grading  plow,  well  handled,  behind  a 
good  six  muie  or  horse  team.  Eighth. 
Any  material  in  which  a  portion  of  a  day's 
work  in  plowing  can  be  done  with  a  strong 
10-inch  grading  plow,  well  handled,  be> 
hind  a  good  six  mule  or  horse  team,  will 
be  classified  as  a  percentage  of  earth  and  a 
percentage  of  loose  rock,  the  amount  of 
such  percentage  to  be  finally  determined 
by  the  chief  engineer  of  tlie  company." 

8.  H.  Knight,  the  chief  engineer  of  appel- 
lant's company,  testified  in  its  behalf  at 
the  trial.  The  following  hypothetical  ques- 
tion was  propounded  to  him  by  appellee's 
ootmsel  on  cross-examination:  "Assuming, 
Mr.  Knight,  that  four  or  five  cuts  are  to 
be  made,  varying  in  length  from  300  to 
600  or  700  feet,  and  varying  in  depth,  say, 
from  15  to  27  or  28  feet,  and  that  after 
the  first  4  feet  of  the  top  soil  is  taken  off, 
there  is  encoimtered  a  hard  soil  or  clay, 
interspersed  with  rocks  or  boulders,  so 
that>  in  attempting  to  plow  it,  every  5  to 
10  feet,  with  a  heavy  10-inch  grading  plow, 
drawn  by  from  four  to  six  heavy  horses, 
the  plow  is  turned  out  by  some  boulder, 
or  becomes  fast  under  the  boulder,  so  that, 
when  it  is  fast,  there  is  great  difficulty  in 
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extracting  the  plow;  that  in  plowing,  or 
attempting  to  plow,  the  plow  does  not 
enter  the  ground  more  than  3  inches,  and 
often  less;  that  a  furrow  from  3  to  5  inch- 
es wide  is  turned  up,  two  men  riding  on 
the  whiffletree,  sometimes  one  man  in  ad- 
dition on  the  plow  beam,  sometimes  one 
man  holding  the  plow  handle,  and  some- 
times two,  the  dirt  hauled  off  by  wheelers, 
which  are  very  often  being  tripped  by 
boulders  which  are  being  developed  by  the 
plowing,  heavy  boulders,  so  large  that  they 
have  to  be  blown  out  with  dynamite  and 
hauled  off  by  chain,  they  being  so  large 
that  a  team  cannot  snake  them,  but  they 
have  to  be  rolled  with  a  rolling  hitch; 
three  or  four  furrows  have  to  be  plowed 
before  the  wheeler  can  attempt  to  fill  at 
all,  then  being  compelled  to  go  100  feet, 
then  get  one  third  of  a  load,  being  com- 
pelled to  go  to  the  fill  that  way  because 
they  could  not  get  enough  dirt  in  front 
of  the  wheelers  to  shove  ther  dirt  back  into 
the  wheelers, — I  wish  you  to  state  to  the 
court,  you  being  familiar  with  the  specifica- 
tions in  the  contract,  and  using  that  knowl- 
edge, I  wish  you  to  state  to  the  court 
whether  or  not  any  portion  of  that  soil  or 
clay  and  boulders  should  be  classified  as 
loose  rock  under  the  specifications.".  The 
answer  of  the  witness  to  this  question  was, 
"On  tliese  specifications,  I  would  not." 
The  following  hypothetical  question  was 
also  propounded  to  him:  "Assuming  that 
after  the  yellow  clay  is  taken  off,  several 
feet  of  it,  there  was  encountered  a  blue 
clay  a  little  harder  than  the  yellow, 
but  with  comparatively  few  boulders  and 
stones,  and  that  it  was  excavated  in  the 
same  way  I  have  detailed  [meaning  as 
detailed  in  the  previous  question],  except 
it  was  not  necessary  to  use  dynamite,  or 
pick  out  the  boulders,  what  would  you  say 
as  to  whether  or  not  any  portion  of  that 
blue  clay  should  be  classified  as  loose  rock 
under  the  specifications?"  The  answer  of 
this  witness  was,  "I  would  not."  There  is 
evidence  in  the  record  to  establish  tho 
facts  stated  in  these  questions,  and  therein 
assumed  to  be  true,  and  that  material  ex- 
cavated, as  therein  stated,  was  classified 
by  the  engineer  entirely  as  earth.  Counsel 
for  appellee  claim,  first,  that  his  answers 
to  the  above  quesf^ions  clearly  show  that 
he  placed  a  wrong  legal  construction  upon 
the  provisions  of  clause  2  of  the  specifica- 
tions hereinbefore  set  out;  second,  that  his 
answers  to  the  questions  disclose  that,  up- 
on the  subject  of  classifications,  he  was 
so  prejudiced  against  appellee,  and  in  favor 
of  appellant,  his  employer,  and  of  whose 
company  he  was  a  stockholder,  that  he  was 
not  a  fit  person  to  settle  the  question  of 
classification. 
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We  will  hereinafter  endeavor  particular- 
ly to  point  out  wherein,  as  we  believe,  the 
engineer,  as  shown  by  his  answers  to  the 
previous  questions,  misinterpreted  the  pro- 
visions of  the  specifications  in  regard  to 
what  material  should  be  classified  as  loose 
rock.  It  is  true  that  there  is  a  provision 
in  the  specification  in  question  that  the 
chief  engineer  of  the  company  should  de- 
termine how  matter  excavated  should  be 
classified,  etc.,  and  his  decision,  in  case  of 
disi)ute,  was  to  be  conclusive  on  both  par- 
ties. This  provision,  however,  contem- 
plated, under  all  circumstances,  the  exercise 
of  an  honest  judgment  on  the  part  of  the 
engineer  upon  the  matter  involved.  This 
court  has  held  that  stipulations  or  pro- 
visions of  this  character  cannot  operate  to 
deprive  the  parties  of  the  right  to  resort 
to  the  courts  for  a  redress  of  wrong,  or  to 
a  recovery  of  whatever  may  be  due  them. 
Louisville,  E.  &  St.  L.  R.  Co.  v.  Donnegan, 
111  Ind.  179,  12  N.  E.  153;  Kistler  v.  In- 
dianapolis &  St.  L.  R.  Co.  88  Ind.  460; 
Carroll  County  v.  O'Connor,  137  Ind.  622, 
36  N.  E.  1006,  37  N.  E.  16;  Fulton  County 
V.  Gibson,  168  Ind.  471,  63  N.  E.  982; 
McCoy  V.  Able,  131  Ind.  417,  30  N.  E.  528, 
31  N.  E.  453.  Tlie  rule  generally  affirmed 
by  the  authorities  is  that  the  measure- 
ments, estimates,  and  classifications  of  ma- 
terial, in  cases  where  the  same  is  left  to 
the  judgment  or  decision  of  the  engineer, 
are  accepted  as  prima  facie  correct,  and 
to  that  extent  are  binding  upon  the  par- 
ties to  the  contract,  in  the  absence  of  fraud 
or  gross  or  obvious  mistake  on  the  part  of 
such  engineer,  and  the  burden  is  upon  the 
party  who  assails  them  to  establish  sucli 
fraud  or  mistake.  McCoy  v.  Able,  supra; 
3  Elliott,  Railroads,  §§  1058,  1050.  As  pre- 
viously shown,  appellee,  under  his  cross- 
complaint,  assailed  the  decisions  or  find- 
ings of  the  chief  engineer  upon  the  ground 
that  he  acted  arbitrarily,  and  that  his  judg- 
ment was  impressed  vrith  gross  mistakes 
and  fraud.  Without  regard  to  the  con- 
trolling eflTect  which,  under  any  circum- 
stances, might  be  accorded  to  the  provi- 
sion or  stipulation  in  the  contract  con- 
cerning the  decision  of  the  chief  engineer 
as  to  estimates,  measures,  etc.,  being  con- 
clusive in  cases  of  dispute,  the  provision 
certainly  cannot  control  in  respect  to  the 
contract  so  as  to  preclude  either  party 
from  controverting  any  construction  or  in- 
terpretation which  the  engineer  may  have 
placed  upon  it,  for  it  is  elementary  that 
it  is  the  province  of  courts  to  construe  con- 
tracts. Consequently,  as  claimed  by  coun- 
sel for  appellee,  if  the  engineer  misinter- 
preted or  misconstrued  the  provisions  of 
the  contract  in  his  classification  of  loose 
Tock  by  applying  the  "plow  test,"  cither 
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to  the  first,  second,  third,  or  fourth  clauae 
of  the  stipulations,  as  hereinbefore  set  out, 
then,  under  the  circumstances,  appellee 
would  be  entitled  in  this  action  to  have 
such  errors  of  the  engineer  reviewed  by 
the  court  and  corrected.  Williams  ▼.  Chi- 
cago, 8.  F.  &  0.  R.  Co.  112  Mo.  463,  34 
Am.  St.  Rep.  403,  20  S.  W.  631;  Lewis  v^. 
Chicago  S.  F.  &  C.  R.  Co.  (C.C.)  49  Fed. 
708;  30  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
1271. 

Counsel  for  appellant  contend  that  the 
stipulation  in  clause  7,  tfig.,  'It  is  to  be 
understood  that  the  plowing  test  shall 
apply  to  all  material  herein  named,"  etc., 
modifies  or  destroys  the  classification  of 
material  immediately  preceding  as  speci- 
fied under  clauses  1st,  2d,  3d,  and  4th;  or, 
in  other  words,  that  notwithstanding  the 
provision  of  the  specification  by  which  the 
contracting  parties  expressly  declared  and 
agreed  that  ''hardpan,  coarse  boulders  in 
gravel,"  etc.,  should  be  classified  as  loose 
rock,  nevertheless  it  was  meant  and  intend- 
ed that  such  material  was  subject  to  the 
plowing  test  provided  for  by  clause  6.  The 
provisions  of  the  specification  must  be  con- 
strued together,  and  given  a  reasonable  in- 
terpretation, and  they  should  not  be  con- 
strued in  such  a  manner  as  to  lead  to  ab- 
surdity. By  the  2d  clause,  the  parties 
were  dealing  with  the  plowing  test  as  pro- 
vided by  clause  6,  next  preceding.  Tliis 
test  was  to  apply  to  all  material  coming 
within  its  meaning;  that  is  to  say,  as 
therein  provided,  only  such  material  was 
to  be  considered  as  entirely  loose  rock, 
which,  in  the  judgment  of  the  chief  en- 
gineer, it, was  impracticable  to  plow  at  all 
with  a  strong  10-inch  grading  plow,  well 
handled,  etc.,  or  in  other  words,  impracti- 
cable to  plow  the  material,  in  the  judgment 
of  the  chief  engineer,  when  the  plow  test 
was  applied.  It  is  manifest  that  the  latter 
test  was  not  intended  to  refer  to  or  control 

a 

the  particular  material  specified  as  hardpan, 
etc.,  which  the  parties  had  already  declared 
should  comprise  or  constitute  "loose  rock." 
Under  the  circumstances,  to  hold  to  the 
contrary  would  be  absurd.  We  may  as- 
sume that  the  appellant  and  appellee,  in 
entering  into  the  contract,  recognized  that 
the  materials  specified  or  named  in  the 
1st,  2d,  3d,  and  4th  clauses  were  well- 
known  hard  substances,  quite  difficult  to 
excavate.  Therefore  they  mutually  de- 
clared that  they  should  be  classified  as 
loose  rock.  Doubtless  the  parties  believed 
that  other  hard  material  might  be  de- 
veloped in  excavating,  and  therefore,  under 
the  circumstances,  the  pick  and  bar  test 
and  the  plowing  test  were  provided  for 
other  hard  earth  or  substance  not  BpeciflO" 
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ally    falling    within    that   mentioned    and 
specified  in  the  preceding  clauses. 

In  Lewis  v.  Chicago,  S.  F.  &  C.  R.  Co. 
aupra,  the  specification  involved  was  as 
follows:  "Loose  rock  shall  comprise: 
Firsts  shale  or  soapstone  lying  in  its  origi- 
nal or  stratified  position,  coarse  boulders 
in  gravel,  cemented  gravel,  hardpan,  or  any 
other  material  requiring  the  use  of  pick 
and  bar,  or  which  cannot  be  plowed  with  a 
strong  10-inch  grading  plow,  well  handled, 
behind  a  good  six  mule  or  horse  team." 
It  will  be  observed  that  this  is  virtually 
the  same  as  the  one  with  which  we  have 
to  deal.  It  appears  in  that  case  that,  as 
the  engineers  construed  the  specification, 
''shale,  cemented  gravel,  hardpan,"  etc., 
were  not  classified  as  loose'  rock  unless 
more  than  six  horses  or  mules  were  re- 
quired to  plow  such  material.  The  court 
in  that  case,  in  determining  whether  the 
engineers  had  properly  construed  the  speci- 
fication, said:  "After  an  attentive  con- 
sideration of  the  question,  the  court  con- 
cludes that  the  engineers  put  a  wrong  con- 
struction on  the  2d  clause  of  the  specifica- 
tions, in  so  far  as  they  construed  the  'plow- 
ing test'  to  be  applicable  to  shale,  soap- 
stone,  eemented  gravel  and  hardpan,  as 
well  as  to  other  hard  earthy  substances. 
The  right  interpretation  of  the  clause  is 
as  follows:  Shale,  soapstone,  cemented 
gravel,  and  hardpan  were  known  sub- 
stances, and  were  known  to  be  hard  to  han- 
dle. Therefore  it  was  declared  that  they 
should  be  classified  as  loose  rock.  And 
inasmuch  as  it  was  thought  probable  or 
possible  that  other  hard  earths  might  be 
encountered  in  the  progress  of  the  work, 
it  was  agreed  that  any  other  material  re- 
quiring the  use  of  pick  and  bar,  or  that 
could  not  be  plowed  Snth  a  strong  10-inch 
grading  plow  .  .  behind  a  good  six 
horse  or  mule  team,'  should  likewise  be 
classified  as  loose  rock.  This  is  the  correct 
exposition,  and  truly  expresses  the  thought 
in  the  mind  of  the  draftsman.  By 

far  the  largest  portion  of  all  the  material 
found  in  the  various  cuts,  except  the  rock 
cuts,  was  broken  up,  I  think,  by  the  use  of  a 
team  of  not  more  than  six  horses.  Prob- 
ably that  was  the  most  practicable  and 
economical  method  of  working  the  cuts,  as 
an  eiglit-liorse  team  is  usually  cumbersome. 
Nevertheless,  if  the  engineers  had  classi- 
fied every  cubic  yard  of  earth  that  was  so 
broken  up  with  six  horses  'as  earth  excava- 
tion,' it  would  not  have  accorded  with  the 
spirit  of  the  contract."  ...  In  Wil- 
liams V.  Chicago,  S.  F.  &  C.  R.  Co.  supra, 
identically  the  same  specification  was  in- 
volved as  in  the  case  last  cited.  In  this 
latter  case  the  plaintiffs  claimed,  and  of- 
fered to  show,  that  the  engineer  had  eou- 
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strued  hardpan  to  be  loose  rock  only  "when 
it  could  not  be  plowed  with  a  strong  10-inch 
plow,  behind  a  good  six  horse  or  mule 
team."  The  plaintiflfs  further  contended 
that,  under  this  clause  of  the  contract, 
the  classification  of  hardpan  as  loose  rock 
was  fixed  without  any  reference  to  the 
plowing  test.  The  court  sustained  this  con- 
tention, saying:  "We  think  the  plaintifTs 
are  correct  in  their  interpretation  of  this 
clause,  and  if  the  engineer  did  so  miscon- 
strue it,  he  exceeded  the  power  vested  in 
him  by  the  contract,  and  there  is  no  prin- 
ciple of  law  or  equity  that  demands  that 
plaintifTs  should  submit  to  a  misconstruction 
of  their  contract  which  would  result  in  a 
serious  loss  to  them.  The  contract  fixed 
certain  classifications  of  material;  others 
it  left  to  the  judgment  of  the  engineer." 
Tlie  court  further  affirmed  that  plaintiff's 
were  entitled  to  show,  if  they  could,  under 
their  complaint,  that  the  engineer  miscon- 
strued the  contract  in  his  classification  of 
the  loose-rock  clause,  and  had  not  measured 
the  work  according  to  the  contract;  that 
an  allegation  of  fraud  was  not  necessary 
to  entitle  them  to  make  such  a  showing. 

The  interpretation  for  which  appellee 
contends  of  the  term  "loose  rock,"  as  used 
in  the  specification  in  question,  is  mani- 
fested by  the  statements  of  facts  in  the 
hypothetical  question  propounded  to  the 
chief  engineer.  Appellant's  counsel,  how- 
ever, deny  that  appellee's  contention  in 
respect  to  the  construction  is  correct  with- 
in the  meaning  of  the  contract,  but  affirm 
that  the  one  accorded  to  it  by  the  chief 
engineer  is  right.  The  infirmity  of  the  in- 
terpretation placed  upon  the  specification 
or  contract  by  appellant's  engineer  is  that 
it  accords  neither  with  its  letter  nor  spirit. 
We  have  heretofore,  we  believe,  sufficiently 
shown  that  the  engineer  was  wrong  in  the 
construction  which  he  accorded  to  the 
specification  as  to  how  the  material  men- 
tioned in  the  hypothetical  question  should 
be  classified.  In  addition  to  this  we  may 
say  that  the  provision  "any  other  ma- 
terial .  .  .  which  cannot  be  plowed," 
etc.,  must  be  construed  to  mean  such  hard 
material  or  substance  as  cannot  be  plowed 
with  reasonable  facility.  The  term  "plowed" 
was  certainly  used  in  its  usual  mean- 
ing, and  must  have  been  so  understood  by 
the  parties.  They  did  not  mean  or  intend 
thereby  the  mere  "rooting-up"  of  the  ma- 
terial, or  cutting  a  very  shallow  furrow, 
or  such  plowing  as  would  require  men  to 
ride  upon  the  whiffleiree  and  upon  the 
plow  beam  in  order  to  keep  the  nose  of  the 
plow  in  the  material  which  was  attempted  ' 
to  be  plowed.  It  is  not  tenable  to  argue 
that  plowing,  within  the  meaning  of  the 
test  provided,  was  accomplished  where,  as 
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the  evidence  shows,  the  material  attempted 
to  be  plowed  was  hardpan,  or  contained 
many  large  and  coarse  boulders  and  ce- 
mented gravel,  and  that  thereby  the  plow 
would  be  frequently  turned  out  of  its  shal- 
low furrow,  and  would  become  fastened 
beneath  the  boulders,  so  that  the  men 
handling  it  would  be  required  to  resort  to 
the  use  of  the  pick  and  bar  to  loosen  or 
extricate  it  from  the  boulders;  that  it  re- 
quired the  force  of  several  men  to  hold  the 
nose  or  point  of  the  plow  in  the  ground; 
and  that  the  plow  nose  or  point  would  be 
frequently  broken  by  the  hardness  of  the 
material  which  was  encountered  in  the 
progress  of  the  work.  Certainly,  under 
these  circumstances,  it  could  not  in  reason 
be  said  that  such  material,  within  the 
meaning  and  spirit  of  the  contract,  should 
be  classified  as  ordinary  earth,  to  be  re- 
moved by  the  appellee  at  20  c^nts  per 
cubic  yard.  A  converse  view,  however,  is 
apparently  entertained  by  appellant.  Tliere 
was  no  price  ^ed  by  the  contract  for  ex- 
cavating loose  rock,  and  appellee  was  only 
entitled  to  the  reasonable  value  of  such 
work.  The  value  of  such  work,  as  shown 
by  the  evidence,  is  far  in  excess  of  that 
provided  in  the  contract  for  the  removal 
of  earth. 

Appellee  claimed  that  the  only  feasible, 
practicable,  and  cheapest  method  of  loosen- 
ing and  breaking  up  much  of  the  material 
which  was  encountered  in  the  work  in  some 
of  the  several  cuts  was  by  means  of  a  plow, 
and  that  only  a  small  portion  of  it  could 
be  removed  by  the  ordinary  method  em- 
ployed for   removing  earth. 

After  showing  the  character  of  the  ma- 
terial, the  number  and  size  of  boulders, 
and  the  great  labor  and  difficulty  expe- 
rienced in  loosening,  excavating,  and  re- 
moving the  material  in  question,  and  the 
only  practicable  method  by  which  it  could 
be  broken  up,  appellee  was  asked  the  fol- 
lowing questions: 

Q.  Now,  what  other  method  did  you 
adopt  there,  trying  to  excavate  this  earth, 
except  the  way  you  have  already  detailed? 

A.  Well,  the  boys  tried  to  pick  it,  and 
tried  to  blow,  it  out. 

Q.  How  did  you  pick  itT 

A.  Run  a  pick  down  as  far  as  he  could 
drive  it,  and  bring  it  up;  he  would  just 
jerk  out  what  was  on  the  pick. 

Q,  Could  he  bury  the  pick  in  to  the 
handle? 

A.  It  was  too  hard. 

Q.  Now,  you  spoke  of  blowing  up  with 
dynamite? 

A.  Powder.    It  would  not  take  any  effect 
on  it,  just  blow  out  whatever  hole  they  put 
it  in. 
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Q.  Now,  you  have  been  a  contractor  a 
good  many  years.  Tell  the  court  what  meth- 
od of  loosening  this  earth  was  there 
known  or  available  other  than  to  do  it 
with  a  plow,  as  you  did  it. 

A  Under  these  conditions  nothing  more. 

Appellee's  testimony  was  supported  by 
many  other  witnesses.  Because  he  em- 
ployed the  plow  as  the  most  feasible  and 
available  method  of  loosening  and  break- 
ing up  the  material  in  controversy  cer- 
tainly affords  appellant  no  room  for  in- 
sisting that  such  material  should  be  classi- 
fied entirely  as  earth,  to  be  paid  for  20 
cents  per  cubic  yard,  mainly  for  the  reason 
that  the  excavation  thereof  was  prin- 
cipally done  with  a  plow  as  the  most  fea- 
sible, practicable,  and  the  cheapest  method, 
as  the  evidence  fully  establishes.  What  ap- 
pellee did  in  this  respect  could  not  be  said 
to  be  plowing,  but  merely,  in  common  par- 
lance, "roo  ting-out"  the  boulders,  and 
breaking  up  the  hard  substances  with  a 
strong  grading  plow  which  was  used. 

Appellee  examined  many  witnesses  upon 
the  trial  of  the  cause,  some  of  whom  were 
expert  civil  engineers.  The  evidence  given 
by  the  men  employed  in  excavating  and 
grading  appellant's  railroad  shows  that 
much  of  the  material  developed  in  some  of 
the  several  cuts  was  hardpan,  and  that 
other  parts  thereof,  to  quite  an  extent^ 
were  intermingled  with  boulders,  large  and 
small.  The  material  encountered  in  the 
attempt  to  plow  was  so  hard  that  some- 
times the  plow  points  would  only  last  two 
or  three  hours.  One  witness  testified  that 
the  material  was  so  hard  that  he  could 
not  drive  a  harrow  tooth  down  through  it; 
that  in  his  attempt  to  do  so  the  tooth 
was  bent,  although  it  did  not  strike  any 
boulder  or  rock.  Others  testified  that  dyna- 
mite was  employed  to  break  up  the  ma- 
terial, without  much  success;  that  it  was 
useless  to  try  to  remove  it  with  a  force  of 
ten  or  twelve  horses  attached  to  the  plow; 
that  the  more  horses  used  in  drawing  the 
plow,  the  more  difficult  it  was  for  the  men 
to  keep  the  plow  in  the  ground;  that  all 
that  could  be  done  was  simply  "to  root" 
along;  that  six,  seven,  and  sometimes  as 
many  as  eight  horses  were  used,  but  on 
account  of  the  hardness  of  the  material 
and  the  many  boulders  encountered  it  was 
found  impracticable  to  use  this  number  of 
horses.  Four  horses  were  all  that  it  was 
practicable  to  use  or  employ  with  any  de- 
gree of  success  in  breaking  up  the  ma- 
terial. 

It  is  not  necessary  that  we  give  the  evi- 
dence in  detail  upon  the  many  points  in 
dispute  before  the  trial  court,  for  to  do  so 
would,  under  the  circumstances,   serve  no 
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useful  purpose.  Suffice  to  say  that  the  evi- 
dence as  we  find  it  in  the  record  is  ample 
to  sustain  the  allegations  of  appellee's 
cross  complaint,  and  the  finding  and  judg- 
ment of  the  lower  court  upon  all  material 
points.  In  fact,  it  may  be  said  that  had 
the  court  given  full  credit  to  the  testimony 
of  appellee,  it  would  have  been  justified 
in  awarding  a  recovery  in  his  favor  of  a 
much  larger  amount  than  it  found  was  due 
to  him.  As  heretofore  shown,  the  con- 
tention of  appellant's  counsel  that  the  lower 
court  erred,  upon  the  ground  that  it  did 
not  adopt  the  construction  of  the  con- 
tract for  which  they  contend,  even  if  true, 
cannot  be  sustained.  It  does  not  appear 
that  during  the  progress  o€  the  work  there 
was  any  substantial  dispute  on  the  part 
of  appellant's  engineer  in  regard  to  the 
estimates  and  classification  of  the  material 
to  which  appellee  was  entitled.  Instead 
of  making  estimates  and  classifications, 
which,  as  shown,  appellee  frequently  re- 
quested should  be  done,  the  engineer  merely 
promised  to  do  so,  but  failed  to  carry  out 
his  promise.  The  controversy  appears  to 
have  arisen  after  appellee  had  completed 
the  work  and  turned  it  over  to  appellant 
company.  It  appears  that  he  was  anxious 
that  estimates  and  classifications  should  be 
made  by  the  company's  engineer,  in  order 
that  he  might  know  what  he  was  being  al- 
lowed. His  pay  roll  at  the  time  was  run- 
ning high,  some  weeks  to  $14,000.  He 
testified  that  he  asked  Mr.  Knight,  the 
chief  engineer,  about  making  estimates  and 
classifications  of  material  excavated,  say- 
ing to  him  that  he  thought  the  matter 
ought  to  be  settled  so  far  as  the  work  had 
progressed,  stating  to  the  engineer  that  the 
estimates  which  had  been  made  were 
"rather  shy."  The  engineer,  in  reply  to 
this,  as  shown  by  appellee's  testimony 
said:  '^r.  Bick,  my  monthly  statements 
are,  to  a  certain  extent,  guesses;  they  are 
approximates  only.  When  you  get  through 
with  your  work,  you  will  have  every  yard 
and  every  yard  of  overhaul  and  your 
proper  classification,  so  don't  worry  about 
them.  I  am  going  to  treat  you  right."  Ap- 
pellee also  appealed  to  the  assistant  en- 
gineer, who  told  him  that  there  was  a  mis- 
take in  the  overhaul,  and  that  he  would 
make  it  right  next  month,  and  he  also 
promised  to  see  that  a  detailed  statement 
of  the  estimates  should  be  furnished  to  ap- 
pellee, but 'this  promise  was  not  carried 
«ut.  Appellee  testified  that  he  also  had  a 
conversation  with  Mr.  Drum,  the  general 
manager,  along  in  August  or  September,  be- 
fore the  work  was  completed,  and  informed 
him  that  be  was  getting  "pretty  rough 
treatment"  as  to  estimates.  In  the  lan- 
guage of  appellee^  "I  told  him  my  judgment 
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was  that  I  was  not  getting  my  yardage, 
and  when  was  I  to  get  my  overhaul  up  to 
that  timeT  They  had  practically  allowed 
me  nothing,  only  a  trifie  on  classification. 
Tbat  I  needed  the  money.  That  they  ought 
to  give  it  to  me.  That  he  ought  not  to 
hold  it  until  the  job  was  done.  That  I 
ought  to  receive  it  as  we  went  along." 
The  general  manager  said  to  him  in  reply 
to  this:  "Mr.  Bick,  these  engineers  are 
narrow.  It  is  hard  to  get  a  good  man. 
You  will  eome  out  all  right  when  you  get 
through."  This  evidence  stands  undisputed, 
and  at  least  tends  to  show,  as  insisted  by 
appellee,  that  he  was  thereby  induced  to 
wait  until  his  job  was  completed  in  the  be- 
lief that  he  would  be  fairly  dealt  with  and 
treated  at  the  final  settlement.  It  appears 
that  appellant  adopted  the  method  of 
measurement  denominated  and  known  in 
mathematics  as  the  "prismoidal  formula," 
while  the  witnesses  for  appellee,  who  testi- 
fied as  to  the  number  of  yards  of  material 
excavated,  adopted  and  used  the  method 
known  as  the  "average  end  area."  Expert 
engineers  testified  pro  and  con  to  the  cor- 
rectness of  these  two  methods.  Appellant 
argues  that  the  court  adopted  the  latter 
method,  but  in  respect  to  this  contention 
we  are  not  appris^  by  the  record  which 
method  of  computation  or  measurement  the 
court  adopted.  Therefore  the  question  as 
to  which  of  these  two  methods  is  the  most 
correct  is  not  before  us  for  determination. 

It  follows  from  the  conclusions  which  wo 
have  herein  reached  that  the  judgment  be- 
low must  be  in  part  reversed  and  in  part 
affirmed.  It  is  therefore  ordered  that  all 
that  part  thereof  which  adjudges  and 
awards  a  statutory  lien  in  favor  of  the 
respective  appellees,  and  attorneys'  fees 
thereon,  and  a  foreclosure  of  such  lien,  be 
reversed,  with  instructions  to  the  lower 
court,  on  motion  of  appellant,  to  modify  the 
judgment  or  decree  to  that  extent.  In  all 
other   respects   the   judgment   is   affirmed. 

Myers,  J.,  did  not  participate. 

A  petition  for  rehearing  having  been 
field,  Jordan,  J.,  on  December  7,  1909, 
handed  down  the  following  additional 
opinion    (— Ind.  — ,  90  N.  E.  65) : 

Appellants  in  this  appeal  have  separately 
petitioned  for  a  rehearing  upon  the  grounds : 
First,  that  each  of  them  was  entitled  to  a 
trial  by  jury  in  the  lower  court;  second, 
that  their  right  to  a  jury  trial  was  not 
waived.  Appellee  Bick  has  also  petitioned 
for  a  rehearing  of  this  case,  so  far  as  may 
be  necessary  for  the  court  to  amend  and 
modify  its  judgment,  and  thereby  fully 
sustain  and  affirm  the  judgment  and  de- 
cree   of    the    Howard  circuit    court     He 
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claims  that,  if  he  is  not  entitled  to  a  lien 
as  a  contractor  under  the  act  of  1883 
(Acts  1883,  chap.  115,  p.  140),  this  right 
thereto  is  saved  and  awarded  to  him  by 
virtue  of  an  act  of  March  10,  1873  (Acts 
1873,  chap.  78,  p.  187),  entitled,  "An  Act 
to  Give  Security  to  Persons  Who  Contract 
with  Railroad  Corporations  to  Perform 
Work  and  Labor  in  the  Construction  of 
Railroads/'  which  act  he  claims  has  never 
been  repealed,  but  is  in  full  force  and 
effect.  Other  attorneys,  on  behalf  of  par- 
ties interested  in  like  cases,  in  upholding 
their  right  to  a  lien  as  contractors,  in 
briefs  filed  herein,  criticize  the  decision  as 
not  being  supported  by  the  authorities 
cited,  etc.  The  arguments  in  the  main  ad- 
vanced by  appellants  for  a  rehearing  are: 
First,  that  the  decision  in  this  appeal  de- 
nies to  them  the  right  of  a  trial  of  the 
cause  by  jury, — a  right,  as  they  properly 
claim,  guaranteed  under  the  state's  Con- 
stitution; second,  that  there  should  be  a 
reversal  of  the  judgment  in  its  entirety, 
and  a  new  trial  ordered,  and  the  cause 
remanded  to  the  lower  court,  in  order  that 
they  may  be  afforded  an  opportunity  to 
demand  a  trial  by  jury  as  a  matter  of 
right.  It  is  further  contended  that,  during 
the  progress  of  the  trial  below,  appellants 
were  not  in  a  situation  to  have  properly 
demanded  a  trial  by  jury,  for,  inasmuch 
as  this  suit  is  to  foreclose  a  statutory  lien, 
it,  under  our  decisions,  was  of  equitable 
cognizance,  and  therefore  triable  by  the 
court;  that  therefore,  under  the  circum- 
stances, a  trial  hy  jury  could  not  be  de- 
manded as  a  matter  of  right,  and  to  have 
requested  the  lower  court  to  submit  the 
cause  to  a  jury  would  have  been  but  a 
useless  formality.  Tlicy  further  argue: 
That  they  demurred  to  the  complaint  for 
insufficiency  of  facts,  which  demurrer  was 
overruled,  to  which  ruling  they  excepted; 
that  they  objected  to  the  introduction  in 
evidence  of  the  notice  in  respect  to  the 
lien  sought  to  be  enforced  by  appellee ;  that 
by  these  affirmative  acts  on  their  part  they 
raised  the  question  of  their  right  to  a 
trial  by  jury;  and  that  such  right  was  by 
these  acts  clearly  preserved.  It  is  not 
claimed,  however,  that  they  demanded  or 
made  any  request  whatever  in  the  lower 
court  for  a  jury  trial,  and  there  is  no 
ruling  of  the  court  in  denying  any  such 
demand  or  request  assigned  in  the  motion 
as  a  reason  for  a  new  trial. 

Appellants,  in  their  contention  that,  by 
the  demurrer  to  the  complaint  and  objec- 
tion to  the  introduction  of  the  notice  of 
the  lien  in  evidence,  they  raised  and  pre- 
served the  right  to  a  jury  trial,  are  clearly 
mistaken  in  their  view  of  the  question. 
In  fact,  the  only  point  presented  by  the 
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demurrer,  and  determined  by  the  court  in 
its  ruling  thereon,  was  that  the  complaint 
stated  a  cause  of  action.  If  the  complaint, 
independently  of  appellee's  right  to  the 
lien  in  controversy,  sufficiently  stated  a 
cause  of  action  to  entitle  him  to  a  per- 
sonal judgment,  then  the  demurrer  was 
properly  overruled.  Our  cases  generally 
affirm  that,  if  a  complaint  is  sufficient  to 
entitle  the  plaintiff  to  any  of  the  relief  de> 
manded,  a  demurrer  thereto  should  be  over* 
ruled.  Linder  v.  Smith,  131  Ind.  147,  30  N. 
E.  1073;  Yorn  y.  Bracken,  153  Ind.  492, 
55  N.  E.  257;  Chicago  &  S.  E.  R.  Co.  v. 
Woodard,  159  Ind.  541,  65  N.  E.  677; 
Oolitic  Stone  Co.  t.  Ridge,  169  Ind.  639, 
642,  83  N.  E.  246.  See  also  Shepardson  ▼. 
Gillette,  133  Ind.  125,  31  N.  E.  788;  United 
States  Sav.  Fund  &  Invest.  Co.  v.  Harris, 
142  Ind.  226,  40  N.  E.  1072,  41  N.  E.  451. 

Opposing  counsel  insist  that  appellants 
waived  their  right  to  a  jury  trial  by  sub- 
mitting the  cause  to  the  court  without  re* 
questing  or  demanding  that  they  be  award* 
ed  a  jury,  and  in  not  interposing  any  ob- 
jections to  the  submission  of  the  cause  to 
the  court  for  trial.  It  is  insisted  that  an 
entry  of  record  in  this  case  fully  discloses 
that  appellants  consented  to  the  submis- 
sion of  the  cause  to  the  court  for  trial,  and 
that  thereby  a  jury  trial  was  expressly 
waived.  This  entry  is  as  follows:  "Come 
the  parties  by  counsel,  and  this  cause  be- 
ing at  issue  and  called  for  trial,  the  same 
is  now  submitted  to  the  court  for  trial, 
without  the  intervention  of  a  jury."  As 
preliminary,  we  may  say  that  we  might 
properly  deny  appellants'  petition  for  a 
rehearing  on  the  ground  that  they  are  not 
in  a  position  to  have  a  review  of  the  ques- 
tion which  they  present  at  this  stage  of 
the  case;  but  as  their  counsel  assert  that 
it  is  one  which  is  before  this  court  for  the 
first  time,  and  as  they  evince  much  earnest- 
ness in  their  argument,  we  have  concluded 
to  consider  their  points,  and  herein  give 
our  reasons  to  show  that  their  contentions 
or  arguments  in  support  of  the  petition 
are  untenable.  The  question  then  is:  Did 
appellants,  in  the  lower  court,  either  ex- 
pressly or  impliedly  waive  their  right  to  a 
trial  by  jury! 

Section  20  of  our  Bill  of  Rights  declares 
that  "in  all  civil  cases  the  right  of  trial 
by  jury  shall  remain  inviolate."  That 
this  right  in  all  civil  cases  where  it  exists 
may  be  waived  by  a  party  entitled  thereto 
is  not  disputed.  Section  576,  Burns's  Anno. 
Stat.  1908,  provides  the  manner  by  which 
parties  in  a  civil  action  may  expressly 
waive  their  right  to  a  jury  trial:  First, 
hy  failing  to  appear  at  the  trial;  second, 
by  a  written  consent,  in  person  or  by  at- 
torney, filed  with  the  elerk;  third,  by  the 
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oral  consent  in  open  court,  entered  on  the 
record.  That  this  right  may  also  be  im- 
pliedj  waived  by  a  party  failing  at  the 
proper  time  to  make  a  demand  or  request 
for  trial  by  jury  is  a  proposition  well  set- 
tled by  repeated  decisions  of  this  court. 
Madison  k  I.  R.  Co.  v.  Whiteneck,  8  Ind. 
217;  Burgess  ▼.  Matlock,  12  Ind.  367; 
Sprague  v.  Pritchard,  108  Ind.  491,  9  N. 
£.  416;  Jarboe  t.  Severin,  112  Ind.  572,  14 
K.  £.  490;  Sheets  y.  Bray,  125  Ind.  33, 
24  N.  E.  357;  Blair  v.  Curry,  160  Ind.  99, 
46  N.  B.  672,  49  N.  E.  908;  BoonTille  Nat. 
Bank  y.  Blakey,  166  Ind.  427.  76  N.  E. 
529.  In  MadiBon  &  I.  R.  Co.  v.  Whiteneck, 
supra,  this  court  said:  "If  a  party  volun- 
tarily abstains  from  claiming  the  right  of 
trial  by  jury  in  a  given  case,  it  may  be 
judicially  held  that  it  is  waived."  In  Jar- 
boe V.  Severin,  supra,  the  court  said: 
"Where  a  party  does  not  ask  for  a  trial  by 
jury,  nor  object  to  a  trial  of  the  cause  by 
the  court,  with  a  jury  as  advisory  merely, 
it  is  too  late  to  object  on  appeal  to  the 
mode  of  the  trial."  In  Sheets  v.  Bray, 
supra,  the  court  said:  "Where  the  right 
to  a  trial  by  jury  exists,  and  no  request  is 
made  for  the  same,  it  will  be  considered  as 
waived."  In  Blair  ▼.  Curry,  ftupra,  it  is 
said:  "A  jury  trial  is  waived  by  a  fail- 
ure to  demand  it  at  the  time  of  the  trial." 
In  Boonville  Nat.  Bank  v.  Blakey,  supra, 
this  court,  after  considering  the  manner  by 
which  a  jury  may  be  waived,  as  provided 
by  §  576,  Bums's  Anno.  Stat.  1908,  said: 
"While  it  does  not  admit  of  doubt  that 
there  may  be  an  implied  waiver  of  the  right 
of  a  jury  trial,  yet  such  waiver  will  not  be 
predicated  upon  a  doubtful  implication." 
Or,  in  other  words,  where  the  waiver  is 
predicated  upon  implication,  the  intention 
of  the  party  to  waive  his  right  to  a  jury 
should  be  clearly  manifested.  In  Groodwin 
▼.  Hedrick,  24  Ind.  121,  this  court  held 
that  an  agreement  to  refer  a  cause  to  a 
referee  for  hearing  was  totally  inconsist- 
ent with  a  submission  to  a  jury,  and  was 
therefore  a  waiver  of  a  jury  trial.  See  also 
Taylor  v.  First  Cong.  Church,  7  Ind.  App. 
388,  34  N.  £.  655;  Wliitestown  Mill.  Co. 
▼.  Zahn,  9  Ind.  App.  270,  36  N.  E.  653. 

In  Hauser  v.  Roth,  37  Ind.  89,  the  appel- 
4ant  was  present  in  court  by  his  counsel 
when  the  cause  was  ordered  to  be  referred 
to  a  master  in  chancery  to  find  the  facts 
and  report  his  finding  to  the  court.  Appel- 
lant in  that  case  was  ordered  by  the  court 
to  furnish  the  master  with  a  bill  of  particu- 
lars, and  with  this  order  he  complied.  He 
was  also  present  in  court  by  counsel  when 
the  master  filed  his  report,  which  woa  or- 
dered to  be  spread  of  record.  The  appel- 
lant, as  it  appears,  in  that  appeal,  inter- 
posed no  objections  to  the  reference  of  the 
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cause  to  a  master,  and  made  no  objections 
to  the  court's  order  at  any  stage  of  the 
proceedings.  After  the  filing  of  the  mas- 
ter's report,  containing  the  finding,  appel- 
lant then  demanded  a  trial  by  jury;  but 
his  demand  was  overruled,  to  which  ruling 
he  excepted.  In  reviewing  the  question,  on 
appeal,  as  to  whether  he  had  waived  his 
right  to  a  trial  by  jury,  under  the  facts 
in  that  case,  this  court,  after  quoting  from 
the  provisions  of  the  Civil  Code  of  1852, 
which  provided  the  mode  by  wliich  a  jury 
trial  might  be  waived  (being  the  same  pro- 
visions now  embraced  in  §  576,  Burns's 
Anno.  Stat.  1908,  supra),  held  that  the 
appellant,  in  not  objecting  to  the  order  of 
the  court  in  submitting  the  cause  to  a  mas- 
ter in  chancery  for  a  finding,  must  be  pre- 
sumed to  have  given  his  oral  consent  in 
open  court,  which  was  entered  of  record, 
and  that  thereby  he  waived  a  jury  trial 
within  the  spirit  of  the  third  mode  pro- 
vided by  §  576,  supra.  The  court,  speak- 
ing by  Worden,  J.,  said:  "Here  it  will  be 
seen  that  the  parties  were  in  court  at  the 
time  the  court  made  the  order  referring 
the  cause  to  the  master,  and  requiring  the 
appellant  to  furnish  him  with  a  bill  of 
the  particulars  of  the  items  of  account 
claimed  in  his  answer.  .  ,  .  The  appel- 
lant, by  his  attorneys,  was  present  when  the 
order  was  made,  and  submitted,  not  only 
to  the  order  of  reference,  but  to  the  order 
requiring  him  to  furnish  the  master  with 
the  specified  bill  of  particulars,  making  no 
objection  thereto  whatever.  He  must  be 
presumed,  therefore,  to  have  consented.  If 
he  had  required  a  trial  by  jury  (a  mode 
entirely  inconsistent  with  a  reference  of 
the  cause  to  a  master),  he  should  then 
have  objected  to  the  reference.*'  The  deci- 
sion in  the  Hauser  Case  upon  the  question 
involved  is  quite  applicable  to  the  one  in 
the  case  now  before  us.  Appellants,  at 
the  time  this  cause  is  shown  to  have  been 
submitted  to  the  court  for  trial  without 
the  intervention  of  a  jury,  were  present 
on  court  by  counsel,  and,  as  nothing  to  the 
contrary  appears,  it  must  be  presumed 
that  the  entry  of  record  in  respect  to  the 
submission  of  the  cause  to  the  court  was 
predicated  upon  the  oral  consent  of  ap- 
pellants and  appellees,  and  thereby  falls 
within  the  third  mode  prescribed  by  §  576, 
Burns's  Anno.  Stat.  1908,  supra,  and  must 
be  held  or  considered  as  an  express  waiver 
of  a  jury  trial  by  appellants  and  appellees, 
and  consequently  appellants  cannot  be 
heard  to  say  that  they  were  in  any  manner 
denied  the  right  by  the  court  to  a  trial 
by  jury.  It  is  a  well-settled  rule,  rec- 
ognized by  our  decisions,  that  where  a 
party  is  in  court  in  person  or  by  counsel , 
and  an  opportunity  is  afforded  him  at  the 
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proper  time  to  assert  or  reserve  his  legal 
right  or  rights,  his  failure  or  neglect  to  do 
so  is  deemed  and  considered  as  a  waiver  of 
such  right  or  rights.  Zehnor  v.  Beard,  8 
Ind.  96;  Preston  v.  Sandford,  21  Ind.  156, 
and  authorities  there  cited;  Adams  v. 
Whitley  County,  164  Ind.  108,  72  N.  E. 
1029,  and  authorities  there  cited. 

There  certainly  is  no  merit  in  the  argu- 
ment advanced  by  appellants'  counsel,  that 
as  this  suit  involved  the  foreclosure  of  a 
statutory  lien,  and  therefore  of  equitable 
jurisdiction,  or,  in  other  words,  triable  by 
the  court,  and  not  as  a  matter  of  right  by 
jury,  consequently  they  were  not  in  a  posi- 
tion or  situation  to  demand  a  jury,  and  to 
have  interposed  such  a  demand  would  have 
been  an  idle  formality  and  of  no  avail.  Ap- 
pellants were  bound  to  know  what  were 
their  legal  rights  and  to  have  properly  as- 
serted them.  Their  counsel  in  this  appeal 
successfully  raised  the  question  that  ap- 
pellee was  not,  under  the  law,  entitled  to 
the  lien  which  he  sought  to  have  enforced. 
We  have  no  reason  to  presume  that  they 
were  not  impressed  with  the  same  view  of 
the  law  when  the  cause  was  submitted  to 
the  court  for  trial.  Under  the  circumstan- 
ces, appellants'  counsel  are  not  warranted 
??2  their  contention  that  to  have  demanded 
a  jury  in  the  case  would  have  been  of  no 
avail.  Conceding  that  the  lower  court  pos- 
sibly might  have  denied  this  demand,  still 
this  would  not  have  rendered  it  unavailable 
to  appellants,  for  had  the  record  disclosed 
that  a  demand  or  request  for  a  trial  by  jury 
had  been  made  at  the  proper  time,  but  was 
overruled  by  the  court,  and  that  such  rul- 
ing was  assigned  as  a  reason  in  the  motion 
for  a  new  trial,  then,  upon  reaching  the 
conclusion,  as  we  did,  that,  under  the  law, 
appellee  had  no  right  to  the  lien  which  he 
claimed,  we  would  have  considered  no  oth- 
er question  raised  in  the  case;  but,  for  the 
error  of  the  court  in  refusing  a  jury  trial, 
we  would  have  ordered  a  reversal  of  the 
judgment  as  a  whole,  and  have  remanded 
the  cause  to  the  lower  court  for  a  new  trial, 
with  instructions  to  grant  appellants'  de- 
mand for  a  trial  by  jury,  and  for  further 
proceedings. 

The  claim  is  advanced  by  appellants  to 
the  effect  that,  because  the  court,  instead 
of  a  jury,  was  permitted  to  try  and  deter- 
mine the  cause,  it  was  therefore  tried  up- 
on the  wrong  theory,  to  their  injury;  hence, 
for  this  court  to  affirm  as  correct  the  action 
of  the  trial  court  in  rendering  a  personal 
judgment,  it  must  be  made  affirmatively 
to  appear  that  substantial  justice  was  done 
in  the  trial  below.  Or,  in  other  words,  even 
if  remanded  for  a  new  trial,  a  jury  will 
be  compelled  to  reach  the  same  conclusion 
as  that  arrived  at  by  the  trial  court.  This 
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contention  is  certainly  untenable  and  de- 
void of  merit.  If  the  contention  be  true 
in  respect  to  the  wrong  theory  arising  out 
of  the  trial  by  the  court,  then,  under  the 
circumstances,  it  may  be  said  that  appel- 
lants aided  and  helped  to  bring  about  or 
create  this  wrong  theory  by  their  failure 
to  demand  a  jury  trial,  and  consenting  to 
the  submission  of  the  cause  to  the  court, 
thereby  giving  the  lower  court  to  under- 
stand that  they  entertained  the  view  that, 
under  the  law,  the  case  was  not  triable 
by  jury  as  a  matter  of  right.  The  parties 
undoubtedly,  in  the  lower  court,  acted  upon 
the  assumption  that  the  issues  were  tria- 
ble by  the  court,  without  the  intervention 
of  a  jury,  and  certainly  neither  party  will 
be  permitted  to  shift  or  depart  from  this 
theory  upon  appeal  to  this  court.  Elliott, 
App.  Proc  §  490. 

The  decision  in  the  appeal  of  Shaw  ▼. 
Kent,  11  Ind.  80,  so  far  as  it  can  be  said 
to  hold  that  a  trial  by  jury  can  only  bt 
'waived  by  a  party  by  some  one  of  the  modes 
prescribed  by  §  576,  Burns's  Anno.  Stat. 
1908,  is  inconsistent,  with  the  holding  of 
this  court  in  its  many  decisions  to  which 
we  have  referred,  and  upon  this  point  Shaw 
V.  Kent,  supra,  has  been,  at  least  implied- 
ly, overruled,  and  no  longer  can  be  consid- 
ered as  an  authority. 

By  reading  the  original  opinion,  it  will 
be  seen  that  we  did  not  hold  that  §  12  of 
the  act  of  1883,  as  amended,  was  invalid; 
but  the  holding  was  that  its  provisions  did 
not  embrace  or  apply  to  contractors  such 
as  was  appellee  Bick,  and  that  to  construe 
it  so  as  to  make  it  apply  to  and  include 
him  would  render  it  antagonistic  to  §  19 
of  article  4  of  the  Constitution,  for  the  rea- 
son that  contractors  of  his  class  or  grade 
were  not  within  the  scope  of  the  act  aa 
originally  entitled.  To  the  many  authori- 
ties cited  in  our  opinion,  we  may  now  add 
§  157  of  Phillips  on  Mechanics'  Liens, 
wherein  the  author  sayis:  "But  when  we 
study  the  legislative  intention  in  the  en- 
actment of  a  law  granting  those  who  work 
chiefly  through  physical  means  certain 
privileges,  it  is  possible  to  see  that  the  term 
'labor'  is  used  in  a  restricted  sense,  and  not 
in  its  broad  and  comprehensive  meaning. 
The  object  of  the  lien  laws,  now  almost 
universal,  is  not  doubtful,  on  authority,  at 
least.  One  purpose  may  have  been  to  pro- 
tect the  laboring  man — the  man  whose  sub- 
sistence depends  on  the  wages  earned  by 
his  own  manual  labor — from,  the  reckless 
improvidence  of  his  employer,  and  to  fur- 
nish him  with  ample  security  for  his  earn- 
ings, which  ordinarily  he  could  not  SHccess- 
fully  demand.  If  this  was  the  intention  of 
the  legislature  in  the  passage  of  the  law 
in  question,  then  it  follows  that  it  does  not 
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apply  to  contractors  employing  men  and 
teams  to  cut  and  haul  timber,  doing  no 
manual  labor  themflelves,  and  deriving  their 
compensation  from  the  profits  realized. 
Most  of  the  authorities  that  we  have  ex- 
amined support  this  view  of  the  law,  ex- 
cept in  cases  where,  from  the  wording  of 
the  statutes,  a  different  intention  clearly 
appeared." 

In  opposing  the   contention   of   appellee 
Bick;  that  he  has  the  right  to  have  and 
enforce  a  lien  imder  the  act  of  1873,  sapra, 
counsel  for  appellants  insist  that  his  in- 
tention cannot  be  sustained:    First,  because 
that  act  was  repealed  by  the  act  of  1883; 
second,  that,  if  not  repeated,  nevertheless  ap- 
pellee Bick  and  his  coappellees  are  not  em- 
braced within  its  provisions.  We  pass,  with- 
out deciding,  the  question  raised  in  respect 
to  the  repeal  of  this  statute,  and  consider 
the  second  point  advanced  by   appellants' 
counsel.    The  act  of  1873,  supra,  is  entitled, 
**An  Act  to  Give  Security  to  Persons  Who 
Contract    with    ^ilroad    Corporations    to 
Perform  Work  and  Labor  in  the  Construc- 
tion of    Railroads."      It    will  be    observed 
that  the  persons  mentioned  in  the  title  are 
those  who,  contract  to  perform  work  and 
labor.    The  1st  section  of  the  act,  under  the 
provisions  of  which  a  lien  is  awarded,  pro- 
vides that    "all    persons  who,    by  contract 
with  any  railroad  corporation  or  company, 
shall  perform  work  or  labor  for  any  such 
corporation  or  company  in  the  way  of  grad- 
ing, building  embankments,  or  making  exca- 
vations   for    the    track    of    any    railroad 
.    .    .     shall  have  a  lien  upon  such  grad 
ing,   embankment,    or   excavation.     .     . 
It  is  manifest,  we  think,  that  this  section, 
so  far  as  it  professed  to  apply  to  or  in- 
clude   persons    entitled    to    its    benefits    id 
no  broader  than  §  12  of  the  act  of  1883,  and 
cannot  be  said  to  create  a  right  to  a  lien 
upon   the    property   of    appellant   railroad 
company  in  favor  of  appellee.     Neither  the 
title  nor  the  body  of  the  net  of  1873,  supra, 
can  be  held  to  contemplate  or  apply  to  a 
contractor  like  appellee,  or,  in  other  words, 
a  person  to  whom  the  work  of  construction 
of  a  railroad  is  let,  and  who,  in  carrying 
ont  his  contract,  performs  no  manual  labor 
himself,  but,  as  the  authorities  assert,  em- 
ploys men  and  teams  in  the  performance  of 
his   contract,   and   "derives   his   compensa- 
tion  from   the   profits   realized."     By    the 
plcdn  language  of  the  statute  of  1873,  the 
right  to  a  lien  is  limited  or  confined  to  all 
persons  who  by  contract  (either  express  or 
implied)    "perform  work  or  labor,"  etc. 

It  follows  that  each  of  the  petitions  of 
appellants  and  the  petition  of  appellee  Bick 
for  a  rehearing  should  be  overruled,  which 
is,  accordingly,  ordered. 
30  L.R.A.(N.S.) 
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V. 

LEWISTON,  AUGUSTA,  &  WATBRVILLE 
STREET  RAILWAY. 

(—  Me,  — ,  77  Atl.  537.) 

Master  —  incompetent  servant  —  diso- 
bedience of  orders. 

1.  A  servant  who  repeatedly  violates  dif- 
ferent rules  of  the  master,  and  disobeys 
different  express  orders,  is  legally  incom- 
petent; and  if  the  master  continues  to  em- 
ploy him  with  knowledge  of  such  incom- 
petence, he  will  be  liable  for  injuries  to 
other,  employees  through  such  disobedience 
of  orders. 

Evidence  —  incompetency  of  servant  — 
sufficiency. 

2.  Evidence  of  specific  acts  of  negligence 
on  the  part  of  an  employee,  tending  to 
show  his  incompetence,  by  which  the  mas- 
ter had  actual  knowledge,  or,  by  the  ex- 
ercise of  due  care,  shomd  have  had  such 
knowledge,  is  admissible  on  the  question 
of  incompetence  and  knowledge,  in  an 
action  to  hold  the  master  liable  for  injury 
to  an  employee  through  a  negligent  ac^  of 
the  one  alleged  to  be  incompetent. 

Same  —  complaints  of  incompetency  — 
adikilssibility. 

3.  Evidence  of  a  conversation  between  a 
person  injured  while  alighting  from  an  elec- 
tric car,  and  officers  of  the  railway  company, 
bearing  upon  the  question  of  the  negligence 
of  the  motorman,  is  admissible  to  show 
knowledge  of  his  incompetence,  in  an  action 
by  a  coemployee  to  hold  the  company  lia- 
ble for  injuries  due  to  his  disobedience  of 
orders. 

(August  15,  1910.) 

Note.  ^^  Disobedience  of  orders  as  in- 
competency  ujithin  the  rule  as  t€» 
master's  duty  to  furnish  competent 
feUow  servants. 

This  note  is  confined  to  cases  like  Ron- 
BIN8  V.  Lewiston,  A.  &  W.  Street  R.  Co., 
in  which  the  sole  evidence  of  incompetency 
is  the  fact  that  the  alleged  incompetent 
servant  repeatedly  disobeyed  orders.  In 
many  casen  the  servant's  disobedience  to  or- 
ders is  shown,  but  only  as  one  of  the  sev- 
eral elements  making  up  the  incompetency 
alleged.  Cases  of  that  character  are  not  of 
importance  on  this  question,  because  it  is 
impossible  to  tell  what  weight  was  given  to 
each  of  the  factors  of  the  alleged  incom- 
petency. 

And  this  note  is  confined  to  cases  involv- 
ing the  disobedience  of  servants  to  the  ex- 
press rules  or  orders  of  the  master,  and 
does  not  include  cases  which  merely  in- 
volve the  reckless  or  negligent  failure  of  a 
servant  to  perform  the  ordinary  duties  re- 
quired of  him. 

There  are  but  few  cases  on  this  question, 
but  this  is  not  surprising,  in  vieW  of  the 
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EXCEPTIONS  by  defendant  to  rulings  of 
Supreme  Judicial  Court  for  Kennebec 
County,  made  during  the  trial  of  an  action 
brought  to  recover  damages  for  personal  in- 
juries for  which  defendant  was  alleged  to  be 
responsible,  which  resulted  in  a  verdict  for 
plaintiff,  and  motion  by  defendant  for  a 
new  trial.    Overruled. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Heath  &  Andrews,  for  defend- 
ant: 

Evidence  of  past  single  acts  of  negligence, 
even  if  communicated  to  the  defendant,  was 
not  admissible. 

Hatt  V.  Nay,  144  Mass.  186,  10  N.  E.  807; 
Robinson  v.  Fitchburg  &  W.  R.  Co.  7  Gray, 
92;  Maguire  v.  Middlesex  R.  Co.  115  Mass. 
239;  Kennedy  v.  Spring,  160  Mass.  203,  35 
N.  E.  779;  Connors  v.  Morton,  160  Mass. 
333,  35  N.  E.  860;  Miller  v.  Curtis,  158 
Mass.  127,  35  Am.  St.  Rep.  469,  32  N.  E. 
1039;  Frazier  v.  Pennsylvania  R.  Co.  38  Pa. 


104,  80  Am.  Dec.  467;  Baulec  ▼.  New  York 
&  H.  R.  Co.  59  N.  Y.  356,  17  Am.  Rep.  325; 
HilU  V.  Chicago  &  G.  T.  R.  Co.  55  Mich. 
437,  21  N.  W.  878;  Gore  v.  Curtis,  81  Me. 
403,  10  Am.  St.  Rep.  265,  17  Atl.  314;  1 
Greenl.  Ev.  §§  461-469;  Elliott  v.  Boyles, 
31  Pa.  67;  Olsen  ▼.  Andrews,  168  Alass. 
261,  47  N.  E.  90;  Cooney  v.  Commonwealth 
Ave.  Street  R.  Co.  196  Mass.  11,  81  N.  SL 
905;  Southern  P.  Co.  v.  Hetzer,  1  LJLA. 
(N.S.)  288,  68  C.  C.  A.  26,  135  Fed.  272; 
Cosgrove  v.  Pitman,  103  Cal.  268,  37  Pac 
232;  Norfolk  &  W.  R.  Co.  v.  Hoover,  79 
Md.  253,  25  L.R.A.  710,  47  Am.  St.  Rep. 
392,  29  Atl.  995. 
Mr.  Benedict  F.  Maher  for  plaintiff. 

Spear,  J.,  delivered  the  opinion  of  the 
court: 

This  case  comes  up  on  motion  and  excep- 
tions. The  case  is  stated  in  the  defend- 
ant's brief  as  follows: 


fact  that  a  servant  who  repeatedly  dis- 
obeys orders  is  generally  incompetent  in 
other  matters,  so  that  the  disobedience  is 
only  one  of  several  factors  going  to  make 
up  the  incompetency. 

The  reported  cases  generally  recognize 
that  repeated  disobedience  to  orders  alone 
constitutes  incompetency  within  the  rule  re- 
quiring a  master  to  use  reasonable  care  to 
furnish  competent  fellow  servants. 

Ordinarily,  the  word  "incompetency"  is 
used  to  indicate  merely  a  lack  of  experience, 
or  of  mental  or  physical  unfitness;  in  other 
words,  to  indicate  that  the  servant  is  either 
inexperienced  or  is  unfit  for  the  work  be- 
cause he  is  mentally  or  physically  deficient. 
But  it  cannot  be  questioned  that,  under  the 
rule  requiring  the  master  to  use  reason- 
able care  to  furnish  his  servant  competent 
fellow  servants,  it  has  a  much  broader 
meaning. 

One  of  the  clearest  definitions  of  a  com- 
petent man,  as  distinguished  from  an  in- 
competent one,  is  given  in  Coppins  v.  New 
York  C.  &  H.  R.  R.  Co.  122  N.  Y.  657,  30 
Am.  St.  Rep.  523,  25  N.  E.  915,  where  the 
court  says:  "A  competent  man  is  a  re- 
liable man;  one  who  may  be  relied  upon  to 
execute  the  rules  of  the  master,  unless  pre- 
vented by  causes  beyond  his  own  control. 
Hence,    incompetency   exists   not    alone    in 

Physical  or  mental  attributes,  but  in  the 
isposition  with  which  a  servant  performs 
his  duties.  If  he  habitually  neglects  these 
duties,  he  becomes  unreliable,  and  although 
he  may  be  physically  and  mentally  able  to 
do  well  all  that  is  required  of  him,  his  dis- 
position toward  his  work  and  toward  the 
general  safety  of  the  work  of  his  employer 
and  to  his  fellow  servants  makes  him  an 
incompetent  man."  • 

So,  in  Maitland  y.  Gilbert  Paper  Co.  97 
Wis.  476,  66  Am.  St.  Rep.  137,  72  N.  W. 
1124,  the  court  said:  "A  person  may  be 
competent  to  do  the  particular  acts  re- 
quired of  a  fireman,  yet  be  so  careless  in 
respect  to  obeying  the  rules  that  prohibit 
30  L.R.A.(N.S.) 


him  from  interfering  with  appliances  not 
connected  with  his  work  as  to  render  him 
an  exceedingly  dangerous  and  incompetent 
person  to  be  associated  with.  .  .  .  So 
here,  though  it  may  be  true  that  Welk  had 
sufficient  capacity  to  do  the  acts  required  of 
him  as  a  fireman,  yet,  if  he  had  not  8ufl&- 
cient  capacity  to  understand  and  obey  rules 
which  required  him  not  to  disturb  partu 
of  the  machinery  with  which  he  had  noth- 
ing  to  do,  and  which  he  was  prohibited  from 
touching,  a  violation  of  which  rules  was 
liable  to  imperil  the  personal  safety  of  hia 
fellow  servants,  he  was  incompetent." 

And  in  Coppins  v.  New  York  C.  &  H.  R. . 
R.  Co.  supra,  where  the  servant  was  charged 
with  repeatedly  violating  rules  in  respect 
to  the  closing  and  locking  of  switches,  the 
court  said:  ''No  distir  tion  exists  in  prin- 
ciple between  permitting  the  use  of  defect- 
ive machinery  and  permitting  employees  to 
habitually  disregard  the  safeguards  that 
have  been  provided  to  insure  the  safe  run- 
ning and  operation  of  trains.'' 

And  in  Cameron  v.  New  York  C.  k  H. 
R.  R.  Co.  77  Hun,  619,  28  N.  Y.  Supp. 
898,  following  the  Coppins  Case,  it  waa 
held  that  a  servant  who  habitually  vio- 
lated the  rules  requiring  any  employee  who 
opened  a  switch  to  remain  at  it  until  it 
was  closed  or  until  he  was  relieved  was  in- 
competent. On  appeal  (145  N.  Y.  400,  40 
N.  E.  1),  however,  it  was  held  that  knowl- 
edge on  the  part  of  the  master  of  such  re- 
peated violation  of  the  rules  could  not  be 
inferred  from  the  mere  fact  that  such  dis' 
obedience  had   continued  for  four  months. 

So,  in  Southern  P.  Co.  v.  Huntsman,  55 
C.  C.  A.  366,  118  Fed.  412,  it  was  held 
proper  to  admit  evidence  tending  to  show 
that  the  servant  of  whom  complaint  was 
made,  either  through  a  defect  of  memory 
or  other  cause,  was  liable  to  overlook  his 
orders  and  take  dangerous  risks,  and  that 
the  defendant  company,  in  the  exercise  of 
ordinary  care,  ought  to  have  been  aware  ol 
the  fact. 
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On  July  20,  1907,  the  plaintiff  was  a  mo- 
torman  on  defendant's  trolley  car,  then 
running  from  Winthrop  to  Augusta,  on  a 
road  which  is  operated  hy  the  block  signal 
system.  The  track  between  the  substa- 
tion at  East  Winthrop  and  Island  Park  is 
goTemed  by  a  block  with  lights  at  each 
end.  Plaintiff,  when  about  to  leave  the 
substation,  found  a  white  light  in  front 
of  him,  indicating,  according  to  the  sys- 
tem, that  there  was  no  car  in  the  block 
coming  toward  him  from  Island  Park.  He 
was  justified  in  going  ahead  into  the  block 
as  he  did.  The  due  care  of  the  plaintiff 
throughout  is  admitted. 

Two  cars  had  left  Augusta,  running  op- 
posite to  plaintiff,  one,  the  regular  car, 
bound  for  Winthrop,  the  other,  a  special  car 
with  orders  to  run  only  to  Island  Park, 
and  to  there  cross  pliintiff.  The  special 
had  no  right  to  go  beyond  Island  Park.    It 


was  to  follow  the  regular  from  Augusta  to 
Island  Park.  The  regular  carried  a  sign, 
"Car  following,"  to  indicate  to  all  crossing 
cars  that  they  should  wait  for  the  special. 
Plaintiff's  car  and  the  regular  from  Augus- 
ta should  have  crossed  at  Island  Park,  if 
both  had  been  on  time.  On  arriving  at  Is- 
land Park,  plaintiff's  car  not  being  there, 
the  regular  properly  proceeded  on  towards 
the  substation,  as  the  light  at  Island  Park 
was  white,  indicating  that  plaintiff  had  not 
arrived  at  the  substation.  When  the  regu- 
lar so  entered  the  block,  it  threw  the  light 
at  the  substation  red,  indicating  to  plain- 
tiff that  he  must  wait  for  the  regular  be- 
fore entering  the  block.  The  regular,  on 
crossing  plaintiff  at  the  substation,  took 
off  the  sign,  "Car  following,"  as  they  knew 
the  orders  were  for  the  special  to  remain 
at  Island  Park.  When  the  regular  passed 
plaintiff  at  the  substation,  he  was  justified 


The  habitual  disr^ard  for  upwards  of  a 
year,  by  locomotive  engineers,  of  a  rule  of 
their  employer  forbidding  engines  to  re- 
main on  the  main  track  while  awaiting  or- 
ders, is  prima  facie  evidence  of  their  incom- 
petence, and  the  railroad's  failure  to  ascer- 
tain such  incompetence  is  prima  facie  evi- 
dence of  its  own  negligence  in  retaining  the 
habitually  disobedient  engineers  in  its  serv- 
ice. Whittaker  v.  Delaware  &  H.  Canal 
Co.  120  N.  Y.  644,  27  N.  E.  1042. 

Frequently  and  continuously  running  his 
enirine  over  crossings  without  signaling  his 
approach,  as  he  should  have  done,  is  evi- 
dence of  incompetency  in  a  locomotive  en 
frineer,  and  when  it  has  long  been  habitual, 
is  constructive  notice  to  the  railroad  com- 
panv  that  he  is  incompetent.  Wall  v.  Dela- 
ware, L,  &  W.  R.  Co.  54  Hun,  464,  7  N.  Y. 
Supp.  709,  affirmed  in  126  N.  Y.  727,  26 
N.  E.  757. 

In  Senior  v.  Ward,  28  L.  J.  Q.  B.  N.  S. 
139,  it  was  held  that  it  was  most  culpable 
negligence  on  the  part  of  the  defendant  to 
keep  in  his  employment  a  banksman  who 
habitually  disregarded  a  rule  requiring  a 
test  of  the  rope  and  tackle  by  which  a  cage 
was  let  down  in  a  mine,  and  whom  he  knew 
to  be  habitually  disregarding  the  rule. 

In  Huntinsrdon  &  B.  T.  M.  R.  &  Coal  Co. 
T.  Decker,  82  Pa.  119,  and  in  Branch  ▼. 
International  &  G.  N.  R  Co.  (Tex.  Civ. 
App.)  40  S.  W.  208,  it  was  apparently  con- 
ceded that  repeated  disobedience  to  orders 
amounts  to  incompetency,  but  the  cases  turn 
on  other  points. 

A  few  cases  may  be  cited  as  showing  that 
the  courts  do  not  consider  the  mere  lack 
of  the  mental  and  physical  ability  to  do 
the  work,  the  only  form  of  incompetency. 

Thus,  in  Stoll  v.  Daly  Min.  Co.  19  Utah, 
271,  67  Pac.  295,  the  court  said:  "It  must 
be  conceded  that  a  servant  who  frequently 
makes  mistakes  in  his  work,  and  is  habit- 
nally  careless,  and  fails  to  properly  at- 
tend to  the  duties  of  the  service  in  which 
he  is  emploved,  to  such  an  extent  that  the 
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risks  and  hazards  of  the  employment  are 
greatly  increased  thereby,  is  not  a  com- 
petent man  for  the  work;" 

So,  also,  in  Consolidated  Coal  Co.  y.  Seni- 
ger,  79  111.  App.  466,  affirmed  in  179  111. 
370,  53  N.  E.  733,  the  court  said :  "If,  in- 
stead of  being  watchful,  he  becomes  inat- 
tentive, and  habitually  neglects  his  duty, 
he  becomes  unreliable;  and  although  pos- 
sessing the  mental  and  physical  ability  to 
do  well  the  work  assigned  him,  his  disposi- 
tion toward  the  general  safety  of  his  fellow 
servants  renders  him  an  incompetent  man." 

And  in  Beers  v.  Isaac  Prouty  Co.  200 
Mass.  19,  20  L.R.A.(N.S.)  39,  125  Am.  St. 
Rep.  374,  85  N.  E.  864,  it  was  held  that  a 
foreigner  who  could  not  understand  the 
language  of  his  superior  was  incompetent, 
where  the  operation  of  the  machine  required 
two  men  in  the  frequent  stopping,  clean- 
ing, and  starting  of  it,  in  the  accomplish- 
ment of  which  directions  to  him  from  the 
superior  were  necessary. 

As  to  lability  of  master,  as  affected  by 
inability  of  fellow  servant  to  understand 
English,  see  note  to  Beers  ▼.  Isaac  Prouty 
&  Co.  20  L.R.A.(N.S.)   39. 

Upon  the  general  question  of  the  liability 
of  the  master  for  injuries  caused  to  one 
servant  by  the  incompetency  of  a  fellow 
servant,  see  note  to  Norfolk  &  W.  R.  Co. 
V.  Hoover,  25  L.R.A.  710. 

As  to  evidence  of  specific  instances  to 
prove  character  of  servant  in  action  against 
the  master,  see  note  to  McQuiggan  v.  Ladd, 
14  L.R.A.(N.S.)   689,  at  pages  766  et  seq. 

Upon  the  question,  May  breach  of  duty 
to  employ  or  retain  none  but  competent 
servants  be  inferred  from  the  fact  of  their 
incompetence,  see  note  to  Still  v.  San  Fran- 
cisco &  N.  W.  R.  Co.  20  L.R.A.(N.S.)   322. 

Upon  the  question,  May  incompetence  of 
minor  to  perform  duties  of  a  particular 
employment  be  inferred  from  his  minority, 
see  note  to  Wilkinson  v.  Kanawha  &  H.  Coal 
&  Coke  Co.  20  L.R.A.(N.S.)  331. 

W.  M.  G. 


112 


MAINE  SUPREME  JUDICIAL  COURT. 


Aug. 


in  believing  there  was  and  would  be  no  car 
in  the  block.  The  regular,  as  it  left  the 
block,  turned  the  light  white,  a  mechanical 
order  to  plaintiff  to  proceed  to  Island  Park. 

The  special,  without  orders  and  against 
orders,  left  Island  Park  shortly  after  the 
regular,  and,  unseen  by  the  regular,  con- 
tinued to  follow  it  to  the  substation.  This 
had  no  effect  upon  the  substation  light, 
which  could  be  changed  from  red  to  white 
only  by  the  action  of  the  forward  car, 
the  regular.  If  the  following  car  violates 
orders,  and  enters  a  block  behind  a  regu- 
lar, the  protection  of  the  crossing  car  is  in 
the  "Car  following"  sign. 

As  a  result,  the  car  of  plaintiff  and  the 
special  collided  in  the  block,  severely  in- 
juring plaintiff.  That  Taylor,  the  motor- 
nian,  and  Sanborn,  the  conductor  in  charge 
of  the  special,  were  both  guilty  of  negli- 
gence in  so  entering  the  block,  was  ad- 
mitted. The  damages  were  assessed  at  $7,- 
500.  The  defendant  does  not  contend  that 
the  law  court  would  be  justified  in  finding 
the  damages  to  be  unreasonably  excessive. 

From  this  statement  it  will  be  seen  that 
the  plaintiff's  action  rests  upon  the  claim 
that  the  defendant  was  negligent  in  the  se- 
lection and  retention  of  its  servants  Tay- 
lor and  Sanborn,  especially  Taylor,  the  mo- 
torman,  when  it  knew,  or,  by  the  exercise 
of  due  care,  should  have  known,  his  incom- 
petency. The  negligent  act  complained  of 
was  the  running  into  the  block  without  or- 
ders and  against  orders,  in  violation  of  the 
rule. 

The  fate  of  the  motion  depends  upon  the 
result  of  the  exceptions.  If  the  exceptions 
prevail,  the  evidence  in  support  of  the  ver- 
dict disappears.  If  the  exceptions  fail,  the 
verdict  is  well  founded.  In  other  words,  the 
evidence,  if  admissible,  amply  sustains  both 
the  charge  of  unfitness  of  the  servant,  and 
such  notice  thereof  to  the  defendant  that 
it  knew,  or,  by  due  care  ought  to  have 
known,  of  his  incompetency. 

But  it  is  contended  that  the  negligent 
acts  of  the  servant,  which,  by  the  verdict, 
we  must  assume  to  be  proven,  were  not  of 
such  a  character  as  to  fairly  warrant  the 
conclusion  of  incompetency.  We  think  dif- 
ferently. Time  after  time  he  ran  his  car, 
in  violation  of  rules  and  orders,  and  against 
the  protest  even  of  the  conductor,  round 
curves  at  an  excessive  rate  of  speed.  So 
persistently  and  recklessly  did  he  do  this 
that  one  conductor,  after  repeated  reports 
of  these  wilful  acts  of  misconduct  to  the 
superintendent  of  the  defendant  company, 
resigned  his  position  rather  than  continue 
the  hazard  of  further  employment  with 
this  young  man  acting  as  motorman.  He 
violated  the  controller  handle  rule,  which 
forbids  a  motommn  to  leave  the  car  with- 
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out  taking  his  controller  handle  with  him. 
He  ordered  the  substation  to  shut  down 
the  power,  clearly  exceeding  his  authority. 
He  refused  to  exchange  passengers,  as  or- 
dered, thereby  disobeying  the  direct  order 
of  the  superintendent.  He  refused  to  obey 
the  conductor's  signal  bells. 

These  varied  acts  of  insubordination  seem 
to  us  more  potent  in  their  tendency  to  es- 
tablish character  for  wilful  disobedience 
than  the  repetition  for  an  equal  number  of 
times  of  the  same  act,  involving  the  precise 
element  of  character.  The  conduct  of  this 
servant,  as  manifested  by  these  various 
acts, 'fully  brings  him  within  the  rule  of 
legal  incompetency.  In  the  legal  sense, 
incompetency  or  unfitness  is  not  predicated 
solely  upon  a  want  of  ability  and  compre- 
hension. It  may  be  found  side  by  side  with 
even  eminent  skill  respecting  the  particu- 
lar thing  to  be  done,  and  yet  that  skill  so 
often  and  persistently  exercised  in  viola- 
tion of  rules,  orders,  and  regulations  as  to 
establish  a  character  for  such  reckless  acts 
as  to  render  a  person  in  every  way  men- 
tally competent,  legally  incompetent.  Such 
is  the  theory  of  the  decisions. 

In  Consolidated  Coal  Co.  v.  Seniger,  179 
111.  370,  63  N.  E.  733,  the  court  says:  "One 
is  incompetent  who  is  wanting  in  the  requi- 
site qualifications  for  the  business  intrusted 
to  him  [He]  .  .  .  was  incompetent, 
.  .  .  if  he  was  wanting  in  the  qualifica- 
tions required  for  the  performance  of  the 
service,  whether  arising  out  of  a  lack  of 
knowledge  or  capacity,  or  through  impru- 
dence, indolence,  or  habitual  carelessness.** 
In  Maitland  v.  Gilbert  Paper  Co.  97  Wis. 
476,  65  Am.  St.  Rep.  137,  72  T.  W.  1129, 
the  court  says:  "A  competent  man  is  a 
reliable  man.  Incompetency  exists  not 
alone  in  physicial  or  mental  attributes,  k4it 
in  the  disposition  with  which  a  person 
performs  his  duties;  and  though  he  may  be 
physically  and  mentally  able  to  do  all  that 
is  required  of  him,  his  disposition  toward 
his  work  and  toward  his  employer  and  to- 
ward fellow  servants  may  make  him  an 
incompetent  man."  And  it  has  been  said 
in  the  recent  case  of  Hamann  v.  Milwaukee 
Bridge  Co.  127  Wis.  550,  105  N.  W.  1084, 
7  A.  &  E.  Ann.  Cas.  458:  "Incompetence, 
in  the  law  of  negligence,  means  want  of 
ability  suitable  to  the  task,  either  as  re- 
gards natural  qualities  or  experience,  or 
deficiency  of  disposition  to  use  one's  abili- 
ties and  experience  properly."  See,  also 
Young  y.  Milwaukee  Gaslight  Co.  133 
Wis.  9,  113  N.  W.  59;  Still  v.  San  Francis- 
co &  N.  W.  R.  Co.  154  Cal.  559,  20  L.R.A. 
(N.S.)  322,  129  Am.  St.  Rep.  177,  98  Pac 
672;  Beers  v.  Isaac  Proutv  Co.  200  Mass. 
19,  20  L.R.A.(N.S.)    39,  128  Am.  St.  Rep. 
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^14,  85  N.  E.  8W;  Baird  r.  New  York  C.  | 
&  H.  R.  R.  Co.  172  N.  Y.  637,  65  N.  E.  1113. 

Therefore,  if  the  evidence  of  these  specific 
«ct8  of  the  servant  was  admissihle  to  prove 
hoth  incompetency  and  knowledge,  then,  the  I 
/defendant  being  amply  charged  with  knowl- 
edge, the  jury  were  authorized  to  And  the 
servant  incompetent,  and  to  declare  it  neg- 
ligence in  longer  retaining  this  young  man 
in  its  employ  as  a  motorman. 

This  brings  us  to  the  question  raised  by 
the  exceptions:  Is  the  evidence  of  specific 
acts  of  prior  negligence  admissible  to  prove 
<1)  incompetency,  (2)  knowledge  to  the 
master?  All  the  exceptions  but  one,  which 
will  be  discussed  later,  present  the  same 
question  of  law,  and  may  be  considered  to- 
gether. 

The  defendant  does  not  question  the  as- 
sertion that  the  great  weight  of  authority 
is  in  favor  of  the  admission  of  such  testi- 
mony, and  cites  only  Massachusetts  and 
Pennsylvania  in  opposition.  On  the  other 
hand,  it  appears  from  the  plaintiff's  brief 
that  twenty-nine  of  the  thirty-one  states 
that  have  passed  upon  this  question  have 
decided  in  the  affirmative.  The  precise 
question  has  never  been  raised  in  this  state. 
We  are  therefore  free  to  adopt  that  rule 
which  seems  best  calculated,  upon  the  prin- 
ciples of  reason  and  authority,  to  attain 
the  best  results.  Upon  a  careful  examina- 
tion of  the  authorities,  it  is  the  opinion 
of  the  court  that  the  rule  admitting  spe- 
cific acts  of  prior  negligence  tending  to 
prove  the  incompetency  of  a  servant  when 
the  master  has  actual  knowledge  of  such 
acts,  or,  by  the  exercise  of  due  care,  should 
have  had  such  knowledge,  is  the  safer  and 
better  rule  to  establish.  In  arriving  at  this 
conclusion,  we  have  carefully  reviewed  and 
considered  the  reasons  advanced  by  the 
courts  for  the  directly  opposite  views  by 
them   declared. 

The  Massachusetts  and  Pennsylvania 
courts  base  their  decision  upon  the  doc- 
trine of  surprise  and  multiplicity  of  is- 
sues. See  Hatt  v.  Nay,  144  Mass.  186,  10 
N.  E.  807;  Frazier  v.  Pennsylvania  R.  Co. 
38  Pa.  104,  80  Am.  Dee.  467.  While  many 
strong  reasons  may  be  adduced  in  favor  of 
this  doctrine,  it  has  yet  been  found  so  im- 
practicable in  its  application  to  concrete 
cases  that  even  the  later  Massachusetts 
cases  have  felt  compelled  to  modify  it.  See 
Cox  V.  Central  Vermont  R.  Co.  170  Mass. 
129,  49  N.  E.  97;  Ledwidge  v.  Hathaway, 
170  Mass.  348,  49  N.  E.  656;  Olsen  v.  An- 
drews, 168  Mass.  261,  47  N.  E.  90;  Peas- 
lee  V.  Fitchburg  R.  Co.  152  Mass.  155,  25 
N.  E.  71. 

It  should  be  observed,  however,  that  the 
court  stood  squarely  upon  the- original  doc- 
trine in  Cooney  v.  Commonwealth  Ave. 
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Street  R.  Co.  196  Mass.  11,  81  N.  E.  905, 
and  that  the  rule  of  exclusion  is  the  law 
of  Massachusetts  to-day. 

The  opposite  rule  seems  to  be  based  upon 
the  groimd  of  natural  admissibility.  In 
Thayer's  Preliminary  Treatise  on  Law  of 
Evidence,  p.  530,  is  found  the  following: 

"In  like  manner,  in  the  whole  of  the  see* 
ondary  and  adjective  part  of  the  law  there 
should  be  little  opportunity  to  go  back  up« 
on  the  rulings  of  the  trial  judge.  There 
should  be  an  abuse,  in  order  to  justify  a 
review  of  them  by  an  appellate  court.  In 
order  to  make  this  practicable,  the  rules  of 
evidence  should  be  simplified,  and  should 
take  on  the  general  character  of  principles, 
to,  guide  the  sound  judgment  of  the  judge, 
rather  than  minute  rules  to  bind  it.  The 
two  leading  principles  should  be  brought  in- 
to conspicuous  relief:  (1)  That  nothing 
is  to  be  received  which  is  not  logically  pro- 
bative of  some  matter  requiring  to  be 
proved;  and  (2)  that  everything  which  is 
thus  probative  should  come  in,  unless  a 
clear  ground  of  policy  or  law  excludes  it." 

From  this  it  may  be  stated  as  a  general 
principle  that  whatever  to  the  ordinary  rea- 
soning mind  is  logically  probative  of  a  fact 
in  issue  is  prima  facie  admissible,  and 
should  not  be  excluded  unless  its  admission 
is  in  conflict  with  some  principle  of  law,  or 
in  violation  of  some  rule  of  policy.  Past 
acts  of  negligence  on  the  part  of  a  servaift 
in  the  performance  of  his  duties  have  a  di- 
rect and  natural  tendency  to  prove  unfit- 
ness and  incompetency,  are  prima  tacie  ad- 
missible, and  their  admission  is  not  in  con- 
flict with  any  rule  or  policy  of  law,  as  the 
cases  cJearly  show.  In  the  Pittsburgh,  Ft. 
W.  &  C.  R.  Co.  V.  Ruby,  38  Ind.  294,  10 
Am.  Rep.  Ill,  it  was  held: 

"In  an  action  by  a  servant  against  the 
master,  to  recover  damages  for  injuries  oc- 
casioned by  the  negligence  of  a  coservant, 
held,  that  evidence  of  particular  acts  of 
carelessness  and  negligence  on  the  part  of 
the  ooservant  was  admissible  to  show  that 
the  master  had  retained  said  coservant  In 
his  service  after  he  knew,  or  ought  to 
have  known,  that  said  servant  was  careless 
and  negligent." 

A  review  of  this  opinion  will  disclose 
that  the  case  was  carefully  considered,  and 
the  opposite  doctrine  fully  condemned. 
Baulec  v.  New  York  &  H.  R.  Co.  59  N.  Y. 
366,  17  Am.  Rep.  325,  involves  the  precise 
point  in  issue.  After  specifically  rejecting 
the  Massachusetts  and  Pennsylvania  doc- 
trine, and  fully  approving  the  rule  enun- 
ciated in  38  Ind.,  the  court  proceeds  to  give 
the  following  sound  and  cogent  reasons  for 
its  opinion: 

"When,  as  here,  the  general  fitness  and 
capacity  of  a  servant  is  involved,  the  prior 
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acts  and  conduct  of  such  servant  on  spe- 
cific occasions  may  be  given  in  evidence 
with  proof  that  the  principal  had  knowledge 
of  such  acts.  The  cases  in  which  evidence 
of  other  acts  of  misconduct  or  neglect  of 
servants  or  employees  whose  acts  and  omis- 
sions of  duty  .  .  .  have  been  held  in- 
competent have  been  those  in  which  it  has 
been  sought  to  prove  a  culpable  neglect 
of  duty  on  a  particular  occasion  by  showing 
similar  acts  of  negligence  on  other  occa- 
sions. .  .  .  When  character,  as  distin- 
guished from  reputation,  is  the  subject  of 
investigation,  specific  acts  tend  to  exhibit 
and  bring  to  light  the  peculiar  qualities  of 
the  man,  and  indicate  his  adaptation  or 
want  of  adaptation  to  any  position,  or  ftt- 
ness  or  unfitness  for  a  particular  duty  or 
trust.  It  is  by  many  or  by  a  series  of  acts 
that  individuals  acquire  a  general  reputa- 
tion, and  by  which  their  characters  are 
known  and  described,  and  the  actual  qual- 
ities, the  true  characteristics  of  individuals, 
those  qualities  and  characteristics  which 
would  or  should  influence  and  control  in  the 
selection  of  agents  for  positions  of  trust 
and  responsibility,  are  learned  and  known. 
A  principal  would  be  without  excuse  should 
he  employ  for  a  responsible  position,  on  the 
proper  performance  of  the  duties  of  which 
the  lives  of  others  might  depend,  one  known 
to  him  as  having  the  reputation  of  being 
an  intempeiate,  imprudent,  indolent,  or 
careless  man.  He  would  be  held  liable  to 
the  fellow  servants  of  the  employee  for  any 
injury  resulting  from  the  deficiencies  and 
defects  imputed  to  the  individual  by  public 
opinion  and  general  report.  Still  more 
should  he  be  chargeable  if  he  had  knowledge 
of  specific  acts  showing  that  he  possessed 
characteristics  incompatible  with  the  duties 
assigned  him,  and  which  might  expose  his 
fellow  servants  and  others  to  peril  and 
harm." 

In  Smith  v.  Chicago,  P.  &  St.  L.  R.  Co. 
236  111.  369,  86  N.  E.  150,  will  be  found  this 
significant  language:  "The  mere  happening 
of  an  accident  would  not  ordinarily  raise  a 
presumption  of  incompetency,  .  .  .  but 
the  conduct  of  a  person  on  a  single  occasion 
may  be  entirely  sufficient  to  demonstrate 
his  unfitness,  and,  after  such  an  occurrence, 
to  charge  the  employer  with  a  failure  of 
duty  in  keeping  him  in  the  service." 

The  same  rule  is  found  in  various  states, 
as  shown  by  the  following  cases:  Staun- 
ton Coal  Co.  V.  Bub,  218  111.  125,  75  N.  E. 
770;  Evansville  &  T.  H.  R.  Co.  v.  Guyton, 
115  Ind.  450,  7  Am.  St.  Rep.  458,  17  N. 
E.  101;  Pfuld  ▼.  F.  J.  Romer  Sons^  1(^7 
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Minn.  353,  120  N.  W.  303,  304;  HilU  T» 
Chicago  &  G.  T.  R.  Co.  55  Mich.  437,  21 
N.  W.  881;  Tucker  ▼.  Missouri  &  K.  Teleph. 
Co.  132  Mo.  App.  418,  112  8.  W.  8;  Galves- 
ton, H.  &  S.  A.  R.  Co.  ▼.  Davis,  4  Tex* 
Civ.  App.  468,  23  S.  W.  305;  First  Nat. 
Bank  v.  Chandler,  144  Ala.  286,  113  Am. 
St.  Rep.  39,  39  So.  828;  Louisville  &  N.  R. 
Co.  V.  Wyatt,  29  Ky.  L.  Rep.  437,  93  8.  W. 
604;  Stoll  V.  Daly  Min.  Co.  19  Utah,  271» 
57  Pac.  295;  Green  v.  Western  American 
Co.  30  Wash.  87,  70  Pac.  320. 

We  feel  clear  that,  upon  both  reason  and 
authority,  the  exception  to  the  class  of  evi- 
dence above  discussed  should  be  overruled. 

The  exception  to  the  admission  of  acts  of 
prior  negligence  to  prove  the  knowledge  of 
the  master  has  been  coupled  with  the  ex- 
ception to  the  admission  of  such  evidence 
to  prove  incompetency,  inasmuch  as,  if  the 
latter  was  determined  to  be  competent  evi- 
dence, the  former,  a  fortiori,  must  be  ad- 
missible. This  conclusion  is  fully  supported 
by  the  cases  already  cited  upon  the  main 
proposition,  and  need  not  be  further  dis- 
cussed. This  exception  should  also  be  over- 
ruled. 

The  third  and  only  other  exception  to  be 
considered  relates  to  the  admission  of  the 
testimony  of  Maud  Smith  of  a  conversation 
which  she  heard  related  at  one  time  by  her 
husband  to  the  superintendent  of  the  road, 
as  to  an  accident,  and  injuries  received  by 
him  while  alighting  from  a  car  upon  which 
Merton  Taylor  was  acting  as  motorman, 
and  repeated  at  another  time  to  one  of  the 
directors  of  the  defendant  company.  This 
exception  refers  generally  to  the  testimony 
of  the  witness  to  be  found  in  the  case  in- 
closed in  brackets.  As  no  brackets  appear 
to  inclose  any  part  of  the  evidence,  we  are 
able  to  consider  only  the  pages  referred  to 
in  the  defendant's  brief.  But  these  pages 
do  not  disclose  that  any  exceptions  were 
taken.  Therefore  we  are  unable  to  examine 
this  exception  further  than  to  say  that  the 
evidence  seems  to  be  entirely  competent 
upon  the  question  of  notice  to  the  defend- 
ant. 

It  is  conceded  that  the  plaintiff,  when  in- 
jured, was  in  the  discharge  of  his  duties  and 
in  the  exercise  of  due  care.  The  evidence 
discloses  that  he  was  injured  by  the  negli- 
gence of  the  defendant's  servant,  that  the 
servant  was  in  fact  incompetent,  and  that 
his  incompetency  was  known  to  the  defend- 
ant when  the  plaintiff  was  injured  and  prior 
thereto,  and  yet  he  was  retained  in  its 
ploy. 

Motion  and  exceptions  overruled. 
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8ELVA  ALVERSON  et  al.,  Appts. 
(—  8.  C.  — ,  68  S.  E.  966.) 

Jjtrrj  —  Testecl  remainder. 

1.  A  vested  remainder  is  subject  to  exe- 
cution during  the  continuance  of  the  pre- 
ceding estate. 

'Will  —  remainder  —  Testing  of  estate. 

2.  An  estate  created  by  a  devise  to  one 
or  his  heirs  after  the  death  of  a  life  ten- 
ant, with  a  provision  that,  in  the  event 
that  he  shall  decease  before  the  life  ten- 
ant, leaving  no  heirs,  then  the  estate  shall 
go  to  another,  vests  in  the  first  taker,  sub- 
ject to  be  devested  in  case  he  predeceases 
the  life  tenant,  without  leaving  heirs. 

(Gary,  A.  J.,  dissents.) 

(September   SSO,   1910.) 


APPEAL  by  defendants  from  a  judgment 
of  the  Common  Pleas  Circuit  Court  for 
Spartanburg  Ck>unty  in  plaintiff's  favor  iii 
an  action  brought  to  recover  possession  of 
certain  real  property  to  which  she  alleged 
title  imder  the  will  of  Mary  Ann  Johnson, 
deceased.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Nichols  &  Niehols  and  William 
M.  Jones  for  appellants. 

Messrs.  Johnson  &  Xash,  for  respond- 
ent: 

A  contingent  remainder  is  not  subject  to 
execution,  levy,  and  sale  by  the  sheriff. 

11  Am.  k  Eng.  Enc.  Law,  p.  631;  17  Cyc. 
Law  &  Proc  p.  952;  Roundtree  v.  Round- 
tree,  26  S.  C.  470,  2  S.  E.  474;  Allston  v. 
Bank  of  the  State,  2  Hill,  Eq.  235. 

This  is  a  contingent  remainder. 

Charleston  &  W.  C.  R.  Co.  v.  Reynolds, 
69  S.  C.  503,  48  S.  E.  476;  Thomas  v.  Poole, 
19  S.  C.  823;  Boy  kin  v.  Springs,  66  S.  C. 
370,  44  8.  E.  934;  Faber  v.  Police,  10  S.  C. 


Noie.'^  BacpecUifU  and  contingent  in^ 
teretts  in  ireat  property  as  subject  of 
attachment  or  levy  on  execution. 

The  earlier  cases  on  this  question  are 
collected  in  a  note  to  Yoiuig  v.  Young,  23 
L.RJL  642. 

^  The  cases  in  this  note  are  confined  exclu- 
sively to  the  interest  of  an  heir  in  the 
lands  of  his  ancestors,  reversioners,  remain- 
ders, executory  devise,  inchoate  rights  of 
dower,  and  curtesy  initiate. 

As  shown  in  the  earlier  note,  the  general 
rule  is  that  lands,  tenements,  and  heredita- 
ments which  may  be  taken  and  sold  on  ex- 
ecution include  all  possible  titles  to  lands, 
contingent  or  otherwise,  where  there  is  a 
real  interest,  but  where  it  is  uncertain  to 
whom  the  estate  will  go,  or  where  it  is  lim- 
ited to  take  effect  upon  an  uncertain  event, 
it  is  a  mere  contingency,  not  subject  to  levy 
and  sale. 

In  Byerly  v.  Sherman,  126  Iowa,  447,  102 
N.  W.  167,  it  was  held  that  an  unassigned 
distributive  share  of  an  heir  of  a  deceased 
person,  in  an  undivided  interest  in  land, 
may  be  levied  on  and  sold  under  execu- 
tion. 

Under  a  statute  providing  that  land  to 
which  the  defendant  has  a  legal  title  in 
fee  for  life  or  for  a  term,  whether  in  pos- 
session, reversion,  or  remainder,  may  be 
sold  under  execution,  and  making  estates 
of  every  kind  held  in  trust  subject  to  the 
debts  of  the  person  for  whose  benefit  they 
are  so  held^  just  as  they  would  be  if  those 
persons  owned  a  like  interest  in  the  proper- 
ty itself,  it  was  held  in  Smith  v.  Smith, 
115  Ky.  329,  73  S.  W.  102^,  that  the  in- 
terest of  a  devisee  is  subject  to  attachment 
for  his  debts,  notwithstanding  the  provi- 
sion of  the  will,  restricting  alienation  by 
him  until  he  arrives  at  a  certain  age. 

But  in  Brightinan  y.  Morgan,  111  Iowa, ' 
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481,  82  N.  W.  954,  it  was  held  that  the 
unadmeasured  distributive  share  of  the 
husband  in  his  deceased  wife's  real  estate 
was  not  subject  to  levy  under  an  execu- 
tion against  him.  It  was  suggested,  how- 
ever, that  the  execution  plaintiff  might 
have  a  remedy  in  equity  to  subject  the  hus- 
band's imassigned  interest. 

In  Beaver  v.  Ross,  140  Iowa,  164,  20 
L.R.A.(N.S.)  66,  118  N.  W.  287,  17  A.  k 
E.  Ann.  Cas.  640,  it  was  held  that  a  devise 
of  land  to  testator's  wife  for  life,  with 
directions  to  sell  it  at  her  death,  and  out 
of  the  proceeds  pay  a  certain  amount  to 
a  certain  person,  and  divide  the  remainder 
among  testator's  children,  effects  a  con- 
version of  the  property  as  of  the  time  of 
the  testator's  death;  and  judgments  against 
one  of  the  children,  before  sale  is  actually 
effected,  will  not  create  a  lien  on  his  inter- 
est in  the  property  as  the  testator's  heir. 

A  creditor  of  a  devisee,  who  attaches  real 
property  devised  before  the  distribution  of 
the  estate,  is  not  required  to  present  his 
claim  to  the  probate  court,  but  the  prop- 
erty continues  subject  to  the  lien  of  attach- 
ment. Martinovich  v.  Marsicano,  160  Cal. 
697, 119  Am.  St.  Rep.  264,  89  Pac.  333. 

Vested  remainders. 

As  shown  in  the  earlier  note,  it  is  gen- 
erally held  that  a  vested  remainder  may  be 
taken  in  execution,  and  sold  by  virtue 
thereof,  under  a  judgment  against  the  re- 
mainderman. To  the  same  effect  are  Ernst 
V.  Northern  Bank,  20  Ky.  L.  Rep.  1334, 
49  S.  W.  333;  Roach  v.  Dance,  26  Ky.  L. 
Rep.  167,  80  S.  W.  1097;  Armiger  v.  ReitZj^ 
91  Md.  334,  46  Atl.  990;  Stern  v.  Lee, 
116  N.  C.  426,  26  L.R.A.  814,  20  S.  E.  736. 

And  the  undivided  interests  of  remainder- 
men in  a  vested  remainder  are  subject  to 
levy  and  sale  on  execution  for  their  re- 
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887 ;  Darnell  t.  Barton^  75  Ga.  377 ;  Starnes 
V.  Hill,  112  N.  C.  1,  22  L.R.A.  598,  16  S. 
£.  1011;  Bailey  y.  Sanger,  108  Ind.  264,  9 
X.  E.  159;  Rivers  v.  Fripp,  4  Rich.  Eq. 
277;  Boykin'y.  Boykin,  21  S.  C.  630;  Hop- 
kins, Real  Prop.  p.  291;  2  Washb.  Real  Prop. 
5th  ed.  629;  20  Am.  k  Eng.  Enc.  Law,  p. 
882;  McCreary  y.  Coggeshall,  74  S.  C.  47, 
7  L.R.A.(N.S.)  433,  53  S.  E.  978,  7  A.  &  £. 
Ann.  Cas.  693. 

It  is  not  the  uncertainty  of  the  estate  in 
the  future,  but  the  uncertainty  of  the  right 
to  such  enjoyment,  which  marks  the  differ- 
ence between  a  contingent  and  a  vested  re- 
mainder. 

Faber  v.  Police,  supra;  Farr  v.  Gilreath, 
23  S.  C.  612;  Moseley  v.  Hankinson,  22  S. 
C.   328;   Robinson  y.  Ostendorff,  38  S.  C. 


74,  16  S.  E.  371;  Mangum  v.  Plester,  16 
S.  C.  316;  Smith  y.  Winn,  38  S.  C.  197,  17 
S.  E.  717. 

"Survivorship"  is  the  contingency  upon 
which  a  contingent  remainder  may  depend. 

Leroy  v.  Charleston,  20  S.  C.  72;  Dehon 
y.  Redfern,  Dud.  Eq.  118;  Faber  v.  Police, 
10  S.  C.  385;  Roundtree  y.  Roundtree; 
Robinson  y.  Ostendorff;  and  Smith  v.  Winn, 
— supra;  People's  Loan  &  Exch.  Bank  v. 
Garlington,  54  S.  C.  421,  71  Am.  St.  Rep. 
800,  32  S.  E.  513;  Woodley  y.  Calhoun,  69 
S.  C.  288,  48  S.  E.  272. 

The  last  provision  in  a  will  governs  and 
controls  foregoing  provisions. 

Fraser  v.  Boone,  1  Hill,  Eq.  360,  27  Am. 
Dec.  422;  Seabrook  y.  Seabrook,  McMulL 
Eq.  201. 


spective  debts.  Deadman  v.  Yantis,  230 
111.  243,  120  Am.  St.  Rep.  29]  ^  82  N.  E. 
592. 

So,  a  judgment  debtor's  undivided  inter- 
est in  property  devised  to  another  for  life, 
with  power  of  disposition,  and  remainder 
over  to  the  debtor  and  others,  is  subject  to 
levy  and  sale  on  execution  for  his  debts. 
Pedigo  y.  Botts,  28  Ky.  L.  Rep.  196,  89  S. 
W.  164. 

In  Williams  y.  Lobban,  206  Mo.  399,  104 
S.  W.  58,  the  interest  of  one  of  the  chil- 
dren under  a  will  devising  land  to  testa- 
tor's wife,  and  directing  that  at  her  death 
it  should  be  sold  and  the  proceeds  divided 
among  testator's  eight  children,  was  held  sub- 
ject to  seizure  in  an  attachment  suit,  and 
to  sale  under  execution  during  the  widow's 
life.  It  was  contended  that  the  direction 
to  sell  at  the  widow's  death,  and  to  divide 
the  proceeds  among  the  children,  converted 
the  land  into  personalty  at  the  time  of  the 
testator's  death,  and  it  could  not,  for  that 
reason,  be  seized  as  realty,  but  it  was  held 
that  the  will  vested  the  land  in  the  dev- 
isees, subject  to  the  widow's  life  estate, 
and  whether  the  estate  of  each  devisee  be 
considered  real  estate  or  personalty,  it 
could  be  sold,  either  by  the  devisee  volun- 
tarily, or  by  judgment  and  execution 
against  him. 

An  equitable  vested  remainder  created  by 
a  trust  deed  is  subject  to  sale  on  execution 
against  the  remainderman.  Dunkerson  v. 
Goldberg,  89  C.  C.  A.  120,  162  Fed.  120. 

A  remainderman's  interest,  encumbered 
with  a  homestead,  may  be  levied  upon  and 
sold,  subject  to  the  homestead  right.  Bro- 
kaw  V.  Ogle,  170  111.  116,  48  N.  E.  394. 

Contingent    remainders. 

Contingent  remainders  are  not,  in  gener- 
al, subject  to  seizure  during  the  continu- 
ance of  the  precedent  estate,  and  it  has 
been  specifically  so  held: 

— as  to  the  interest  of  remaindermen  un- 
der a  devise  of  real  estate  limiting  the  re- 
mainder to  such  persons  of  a  class  as  may 
be  alive  at  the  death  of  the  life  tenant,  not- 
withstanding the  general  provisions  of  the 
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statute  that  the  words  "real  estate,"  "real 
property,"  and  "lands,"  include  lands,  ten- 
ements, and  herid^taments,  and  all  rights 
thereto  and  interests  therein,  since  such  re- 
maindermen have  no  interest,  legal  or 
equitable,  in  the  land  devised  until  the 
termination  of  the  life  estate.  Nichols  v. 
Guthrie,    109    Tenn.    535,    73    S.    W.    107; 

— as  to  the  interest  of  children  of  the 
testator  in  land  devised  to  the  widow  for 
life,  for  the  education  of  minor  children, 
with  direction  for  sale  at  death  of  the 
widow,  and  division  of  proceeds  among  all 
the  children,  notwithstanding  the  general 
provision  of  a  statute  that  any  land  to 
which  the  debtor  has  a  legal  title,  whether 
in  possession,  reversion,  or  remainder,  shall 
be  subject  to  sale  under  execution.  Mudd 
y.  Durham,  17  Ky.  L.  Rep.  1202,  33  8.  W. 
1116; 

— as  to  the  interest  which  a  son  acquired 
under  his  father's  will,  directing  that  the 
widow  take  charge  of  all  the  testator's 
property,  and  receive  all  the  proceeds  aris- 
ing therefrom  during  her  life,  and  directing 
that,  at  her  death,  the  executor  should  take 
charge  of  the  property,  and  dispose  of  it 
and  divide  the  proceeds  among  testator's 
children  in  a  given  way.  Harris  y.  Kittle, 
119  Ga.  29,  46  S.  E.  729 ; 

— as  to  the  interest  in  remainder  which 
a  son  acquired  under  his  father's  ^ill,  giT- 
ing  the  property  to  the  widow  for  life,  and 
after  her  death  to  be  divided  equally  be- 
tween his  two  sons,  and  providing  that  if 
either  sons  should  die  before  the  decease 
of  the  widow,  leaving  lawful  issue,  suoh 
issue  should  inherit  in  the  place  of  the  par- 
ent so  deceased.  Smith  y.  Gilbert,  71  Conn, 
149,  71  Am.  St.  Rep.  163,  41  Atl.  284. 

In  Taylor  y.  Taylor,  118  Iowa,  407,  W 
N.  W.  71,  it  was  held  that  the  statute  mak- 
ing judgments  liens  upon  real  estate  owned 
by  defendants,  and  defining  real  estate  as 
including  lands,  tenements,  hereditaments, 
and  all  rights  thereto  and  interests  there- 
in, contemplates  a  present,  tangible  right 
to  their  interest  in  the  land,  so  that  where 
the  uncertainty  of  a  contingent  remainder 
involves  solely  the  question  of  who  shall 
take  the  real  estate,  it  is  not,  before  vest- 
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Hydrick,  J.^  delivered  the  opinion  of 
the  court: 

Mary  Ann  Johnson  disposed  of  her  prop- 
erty, real  and  personal,  by  her  will,  as  fol- 
lows: 

'^tem  2.  I  give,  bequeath,  and  devise  all 
of  my  property  .  .  .  unto  my  beloved 
husband,  Thomas  P.  Johnson,  for  his  sole 
use  and  control,  during  his  natural  life. 

''Item  3.  After  the  decease  of  my  hus- 
band, it  is  my  will  and  desire  that  my 
cousin,  Roxana  Sowell,  or  her  heirs,  shall 
come  into  possession  of  all  my  property, 
both  personal  and  real,  forever. 

"Item  4.  In  the  event,  if  my  cousin,  Rox- 
ana Sowell,  shall  decease  before  my  hus- 
band, Thomas  P.  Johnson,  leaving  no  heir 
or  heirs,  I  will  and  desire  that  the  heirs 


of  my  brother,  S.  James  Ellis,  or  their 
heirs,  shall  inherit  all  of  my  estate,  after 
the  death  of  my  husband,  Thomas  P.  John- 


» 


son. 

IXiring  the  life  of  Thomas  P.  Johnson, 
the  interest  of  Roxana  Sowell  (now  Walk- 
er) in  the  real  estate  was  sold  under  exe- 
cution against  her.  The  defendant  is  in 
possession,  claiming  under  the  purchaser  at 
that  sale.  After  the  death  of  the  life  ten- 
ant, Roxana  brought  this  action  to  recover 
the  possession  of  the  land.  If  the  limitation 
to  her  was  a  contingent  remainder,  the  pur- 
chaser at  the  sheriff's  sale  took  nothing, 
and  she  is  entitled  to  recover.  But,  if  her 
interest  was  a  vested  remainder,  it  was 
conveyed  by  the  sheriff's  deed,  and  the  de- 
fendant is  entitled  to  retain  the  possession. 


ing,  the  subject  of  levy  and  sale  under 
execution. 

But  under  a  statute  providing  tliat  an 
expectant  estate  is  descendible,  devisable, 
and  alienable  in  the  same  manner  as  an 
estate  in  possession,  it  was  held  in  Cohal- 
an  V.  Parker,  138  App.  Div.  849,  123  N.  Y. 
Supp.  343,  that  a  testamentary  remainder 
interest,  whether  vested  or  contingent,  is 
subject  to  sale  to  satisfy  a  judgment  against 
the  devisee,  and  whatever  interest  the  dev- 
isee has  will  pass  to  the  purchaser  at  the 
sale. 

And  in  Wood  v.  Watson,  20  R.  I.  223,  37 
Atl.  1030,  it  was  held  that  a  judgment 
debtor's  contingent  interest  in  real  proper- 
tv  was  liable  to  attachment  under  a  stat- 
ute  providing  that  such  interest  in  real  es- 
tate may  be  disposed  of  by  legal  convey- 
ance or  will,  the  general  rule  being  that  the 
attachment  creditor  acquires  the  same 
rights  over  the  thing  attached  as  his  debtor 
had,  so  far  as  to  enable  him  to  satisfy  his 
judgment  therefrom. 

Moreover,  it  was  held  that  the  statute 
authorizing  a  judgment  creditor  to  attach 
real  estate,  or  the  right,  title,  and  interest 
of  any  defendant  therein,  *vas  broad  enough 
to  include  a  contingent  in^rest  in  the  real 
estate.     Ibid. 

In  Higgins  v.  Downs,  101  App.  Div.  119, 
91  N.  Y.  Supp.  937,  it  was  held  that  a  de- 
vise by  a  testatrix  to  her  son,  the  residue 
of  her  property  to  be  held  in  trust  by  her 
executors,  and  managed  by  them  for  her 
son's  benefit  until  he  should  arrive  at  the 
age  of  fifty  years,  when  said  trust  should 
continue,  in  the  discretion  of  the  execu- 
tors, with  provision  that  the  son  might 
dispose  of  the  property  by  will  if  he  should 
die  while  the  trust  was  in  force,  but  if 
he  should  die  intestate,  the  property  to 
go  to  the  heirs  at  law  of  the  testatrix, — 
created  two  future  expectant  estates,  to 
take  effect  in  the  alternative;  namely, 
the  remainder  in  the  son,  limited  by 
the  precedent  estate  in  the  executors 
and  contingent  upon  his  arriving  at  the 
age  of  fifty  years^  and  the  exercise 
by  the  executors  at  that  time  of  their 
discretion  to  terminate  the  trust;  and  sec- 
ond, the  remainder  in  the  testatrix's  heirs 
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at  law,  limited  upon  the  same  precedent 
estate  in  the  executors,  and  contingent  up- 
on the  failure  of  the  estate  to  vest  in  the 
son,  and  also  upon  his  failure  to  exercise 
the  power  of  disposal  by  Will  during  the 
term  of  the  trust;  and  that  the  expectant 
estate  in  the  remainder  created  in  the  tes- 
tatrix's son  was  a  descendible,  devisable, 
and  alienable  estate,  to  which  the  lien  of  a 
judgment  recovered  against  him  would  at- 
tach upon  execution. 

Dower. 

As  shown  in  the  earlier  note,  the  rule 
is  well  settled  that,  unless  otherwise  regu- 
lated by  statute,  a  mere  right  of  dower,  be- 
fore an  assignment  thereof,  is  only  a  chose 
in  action,  and  not  such  an  interest  or  es- 
tate in  real  property  as  can  be  levied  upon 
and  sold  under  execution.  And  to  the  same 
efTect  are  the  following  later  cases:  Baer 
V.  Ballingall,  37  Or.  416,  61  Pac.  852; 
Falkner  v.  Thurmond  (Miss.)  23  So.  684; 
Petefish  7.  Buck,  56  111.  App.  149. 

Nor  can  an  unassigned  dower  be  reached 
by  a  creditors'  bill,  in  the  absence  of  any 
provision  therefor  by  statute.  Harper  v. 
Clayton,  84  Md.  346,  35  L.R.A.  211,  57  Am. 
St.  Rep.  407,  36  Atl.  1083. 

In  Young  v.  Thrasher,  61  Mo.  App.  418, 
it  was  held  that  a  statute  permitting  a 
widow  to  transfer  her  unassigned  dower 
could  not  subject  such  dower  to  sale  under 
execution,"as  many  reasons  exist,"  said  the 
court,  referring  to  Waller  v.  Mardus,  29 
Mo.  25,  "why  a  voluntary  alienation  should 
be  permissible  and  an  involuntary  aliena- 
tion be  prohibited." 

In  Canadian  Bank  v.  Rolston,  4  Ont.  L. 
Rep.  106,  it  was  held  that  the  right  of 
dower  in  an  equity  of  redemption,  before 
assignment,  is  not  subject  to  sale  under 
execution;  that  the  widow,  before  assign- 
ment of  dower,  though  entitled  to  redeem  a 
niortfrage  to  which  her  dower  is  subject,  is 
not  possessed  of  an  estate  in  the  land,  and 
is  not  therefore  an  "assign"  of  her  hus- 
band, nor  a  "person  having  the  equity  of 
redemption,"  within  the  meaning  of  a  stat- 
ute subjecting  the  interest  of  such  persons 
to  sale  under  execution. 
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Allston  T.  Bank  of  the  State,  2  Hill,  Eq. 
235;  Roundtree  v.  Rouudtree,  26  S.  C.  460, 
2  S.  £.  474. 

The  sole  question,  therefore,  is :  Was  the 
limitation  to  Roxana  a  contingent  or  a  vest- 
ed remainder?  The  master  and  circuit 
court  held  that  it  was  contingent,  and  gave 
judgment  for  plaintiff.  The  law  favors  the 
vesting  of  estates  at  the  earliest  time  pos- 


sible; and  no  remainder  will  be  oonstrued 
to  be  contingent  which  may,  consistently 
with  the  intention,  be  deemed  vested.  4 
Kent,  Com.  195.  ''Whenever  there  is  a 
doubt  18  to  the  quantity  of  the  estate  de- 
vised, or  whether  it  is  vested,  the  rule  is  to 
presume  that  the  testator  intended  to  give 
an  absolute  rather  than  a  qualified  estate, 
and  a  vested  rather  than  contingent  inter- 


But  in  Latourette  v.  Latourette,  52  App. 
Div.  102,  65  N.  Y.  Supp.  8,  it  was  held  that 
the  dower  right  of  a  widow  in  the  lands 
of  her  deceas^  husband  is  liable  to  be  tak- 
en by  attachment  to  satisfy  the  claims  of 
her  creditors  before  its  admeasurement,  un- 
der a  statute  providing  that  any  interest  in 
real  property,  whether  vested  or  not  vested, 
which  is  capable  of  being  aliened  by  the 
defendant,   snail   be  liable   to   attachment. 

And  in  Gildehaus  r.  Fidelity  Bldg.  & 
Sav.  Co.  24  Ohio  C.  C.  110,  it  was  held  that 
the  dower  interest  of  the  judgment  debtor 
may  be  subjected  to  the  payment  of  his 
debts,  notwithstanding  such  interest  has 
not  been  assigned,  under  a  statute  pro- 
viding that  any  interest  in  any  claim  or 
chose  in  action,  due  of  to  become  due,  shall 
be  subject  to  the  payment  of  the  judg- 
ment. 

In  Peebles  r.  Bunting,  103  Iowa,  489,  73 
N.  W.  882,  it  was  held  that  judgments  ob- 
tained against  a  widow  attach  immediate- 
ly to  her  interest  in  her  husband's  real  es- 
tate, which  may  be  levied  upon  and  sold, 
where  she  does  not  elect  to  take  her  home- 
stead right  in  her  husband's  lands,  as  pro- 
vided by  statute,  in  lieu  of  dower. 

In  Trowbridge  v.  Cunningham,  63  Kan. 
847,  66  Pac.  1015,  where,  under  the  stat- 
ute, the  surviving  wife  inherits  one  half  of 
the  real  estate  of  her  husband^  it  was  held 
that  her  undivided  share  may  be  levied  on 
and  sold  for  the  payment  of  her  indebted- 
ness. 

So,  when  dower  is  assigned,  it  becomes 
a  life  estate,  and  may  then  be  sold  upon  ex- 
poution  against  the  doweress.  Petefish  v. 
Buck,  supra. 

And  the  unassigned  right  of  dower  in 
lands  is  such  an  interest  as  may  be  reached 
by  a  judgment  creditor  by  the  aid  of  a 
court  of  equity.  Petefish  v.  Buck  and  Baer 
V.  Ballingall,  supra. 

Curtesy  initiate. 

The  contingent  curtesy  of  a  husband  in 
his  wife's  lands  is  not,  during  the  life  of  the 
wife,  subject  to  attachment  or  sale  under 
execution,  in  the  satisfaction  of  his  debts. 
Ball  V.  Woolfolk,  175  Mo.  278,  76  S.  W. 
410. 

Under  a  statute  providing  that  the  sepa- 
rate property  of  the  wife  shall  not  be  liable 
for  the  debts  of  her  husband,  his  estate  by 
the  curtesy  in  her  property  is  not  liable  to 
be  sold  to  pay  a  debt  of  his,  created  after 
the  passage  of  the  statute.  Hitz  v.  Na- 
tional Metropolitan  Bank,  111  U.  S.  722, 
28  L.  ed.  577,  4  Sup.  Ct.  Rep.  613.  In  that 
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case  it  was  argued  that  the  property  ex- 
empted from  the  husband's  debts  by  the 
statute  was  the  wife's  property,  and  that 
the  life  estate  of  the  husband  was  not  her 
property;  but  it  was  held  that  the  statute 
was  intended  to  exempt  all  property  which 
came  to  the  wife  by  any  other  mode  than 
by  the  husband  from  liability  to  seizure 
for  his  debts,  without  regard  to  the  nature 
of  the  interest  which  the  husband  may 
have  in  it,  or  the  time  when  it  accrued; 
and  that,  in  regard  to  the- husband's  debts 
created  after  the  passage  of  the  law,  no 
principle  of  law  or  morals  was  violated  by 
the  enactment.  To  the  same  effect  is  Mat- 
toon  V.  McGrew,  112  U.  S.  713,  28  L.  ed. 
824,  6  Sup.  Ct.  Rep.  369. 

In  Campbell  v.  McBee,  02  Va.  68,  22  S. 
E.  807,  it  was  held  that,  under  the  mar- 
ried women's  property  act,  the  husband  has 
no  interest  in  the  wife's  separate  real  es- 
tate during  her  lifetime,  but  that  the  hus- 
band is  entitled  to  curtesy  when  the  wife 
dies  intestate,  and  a  judgment  against  the 
husband  will  attach  to  his  estate  by  the 
curtesy,  but  in  subordination  to  a  deed  of 
trust  made  by  the  husband  and  wife  dur- 
ing the  coverture,  to  secure  a  loan  made  to 
the  wife,  since  by  her  conveyance,  so  far  as 
the  land  was  necessary  to  pay  the  debt  se- 
cured, the  husband  had  no  curtesy  in  it. 

In  Hampton  v.  Cook,  64  Ark.  353,  62  Am. 
St.  Rep.  104,  42  S.  W.  635,  it  was  held 
that  the  husband's  right  to  curtesy  in  the 
wife's  land  is  superior  to  the  claims  of  her 
judgment  creditors,  although,  during  her 
life,  they  might  have  had  the  land  sold 
under  execution,  and  thereby  might  have 
extinguished  the  estate  by  curtesy.  The 
court  said  that  the  estate  vested  in  the  hus- 
band by  virtue  of  his  marital  rights,  in  the 
lifetime  of  his  wife,  independently  of  her 
debts,  and  consequently  did  not  vest  in  him 
at  her  death,  subject  to  her  debts,  if  any. 

Reversionary  interests. 

In  Rusk  V.  Hill,  121  Ga.  370,  40  8.  B. 
261,  it  was  held  that  the  reversionary  in* 
terest  in  lands  which  have  been  assigned 
as  dower  is  subject  to  levy  and  sale  at 
the  instance  of  the  creditors  of  the  hus- 
band's estate. 

And  in  Clark  r.  Hillis,  134  Ind.  421,  34 
N.  E.  13,  it  was  held  that,  upon  the  death 
of  the  owner  of  the  reversionary  interest 
in  land,  before  the  expiration  of  the  particu- 
lar estate,  his  heirs  took  his  interest,  sub- 
ject to  the  payment  of  his  debts,  which 
interest  could  be  sold  on  execution. 

a:  L.  B. 
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est;  and  eren  where  the  words  import  a 
contingency,  but  do  not  create  a  condition 
precedent,  they  give  a  vested  interest  to 
the  devisee,  subject,  however,  to  be  devested 
if  the  contingency  should  not  happen." 
Sndth  Y.  Hilliard,  3  Strobh.  £q.  223,  224. 
In  considering  the  difference  between  vest- 
ed and  contingent  remainders,  Mr.  Feame 
ealls  attention  to  the  confusion  which  some- 
times arises  from  the  failure  to  observe 
the  distinction  between  the  uncertainty 
which  makes  a  remainder  contingent,  and 
the  uncertainty  of  its  ever  taking  effect  in 
possession, — ^"a  distinction,"  he  says,  "not 
always  attended  to,  but  absolutely  requisite 
to  complete  an  accurate  nation  of  what  is 
in  law  considered  as  a  contingent  estate; 
for,  wherever  there  is  a  particular  estate, 
the  determination  of  which  does  not  depend 
<m  any  uncertain  event,  and  a  remainder 
is  thereon  absolutely  limited  to  a  person 
in  ease  and  ascertained,  in  that  case,  not- 
withstanding the  nature  and  duration  of 
the  estate  limited  in  remainder  may  be  such 
as  that  it  may  not  endure  beyond  the  par- 
ticular estate,  and  may  therefore  never  take 
effect  or  vest  in  possession,  yet  it  is  not  a 
contingent,  but  a  vested  remainder.  As  if  a 
lease  be  to  A  for  life,  remainder  to  B  for 
life  or  in  tail, — ^here,  notwithstanding  B 
may  possibly  die,  or  die  without  issue,  in 
the  lifetime  of  A,  and  consequently  never 
come  into  possession,  yet  is  his  remainder 
vested  in  interest,  and  by  no  means  com- 
prised in  the  l^gal  notion  of  a  contingent 
estate.  It  is  not  the  uncertainty  of  ever 
taking  effect  in  possession  that  makes  a 
remainder  contingent;  for  to  that  every  re- 
mainder for  life  or  in  tail  is  and  must  be 
liable,  as  the  remainderman  may  die,  or 
die  without  issue  before  the  death  of  the 
tenant  for  life.  The  present  capacity  of 
taking  effect  in  possession,  if  the  posses- 
sion were  to  become  >acant,  and  not  the 
certainty  that  the  possession  will  become 
vacant  before  the  estate  limited  in  remain- 
der determines,  universally  distinguishes 
a.  vested  remainder  from  one  that  is  con- 
tingent.*'  1  Feame,  Contingent  Remainders, 
p.  215.  Again,  at  page  216,  he  says: 
''Wherever  the  preceding  estate  is  limited, 
so  as  to  determine  on  an  event  which  cer- 
tainly must  happen,  and  the  remainder  is 
so  limited  to  a  person  in  eaae,  and  ascer- 
tained, that  the  preceding  estate  may  by 
any  means  determine  before  the  expiration 
<ef  the  estate  limited  in  remainder,  such  re- 
mainder is  vested."  Chancellor  Kent  thus 
expresses  the  difference:  "It  is  not  the 
tincertainty  of  enjoyment  in  the  future, 
but  the  uncertainty  of  the  right  to 
that  enjoyment,  which  marks  the  difference 
between  a  vested  and  contingent  interest." 
4  Kent,  Com.  108.  Mr.  Washburn  says: 
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"A  vested  remainder  is  one  the  owner  of 
which  has  the  present  capacity  of  taking 
the  seisin  in  case  the  particular  estate 
were  to  determine.  But  no  degree  of  un- 
certainty as  to  the  remainderman's  ever 
enjoying  his  remainder  will  render  it  con- 
tingent, provided  he  has  by  the  limitation 
a  present  absolute  right  to  enjoy  the  estate 
the  instant  the  prior  estate  should  deter- 
mine." 2  Washb.  Real  Prop.  §  1541.  In 
Faber  v.  Police^  10  8.  C.  376-387,  this  court 
pointed  out  the  distinction  between  vested 
and  contingent  remainders  as  follows: 
'The  most  marked  distinction  between 
the  two  kinds  of  remainders  is  that,  in'  the 
one  case,  the  right  to  the  estate  is  fixed 
and  certain,  though  the  right  to  the  posses- 
sion is  deferred  to  some  future  period; 
while,  in  the  other,  the  right  to  the  estate 
as  well  as  the  right  to  the  possession  of 
such  estate  is  not  only  deferred  to  a  future 
period,  but  is  dependent  on  the  happening 
of  some  future  contingency." 

With  these  rules  and  distinctions  before 
us,  let  us  examine  the  will  to  ascertain  the 
intention  of  the  testatrix,  for  to  that  we 
must  give  effect,  unless  it  conflicts  with 
some  rule  of  law.  After  the  death  of  her 
husband  (a  certain  event),  she  gives  the 
property  to  Roxana  (a  person  in  eaae,  and 
ascertained),  or  her  heirs.  If  she  had  said 
no  more,  there  would  be  no  difficulty.  But, 
after  having  given  her  property  unquali- 
fiedly to  Roxana,  she  says,  in  the  next 
clause:  "In  the  event,  if  my  cousin,  Rox- 
ana,  shall  decease  before  my  husband,  I 
will  and  desire  that  the  heirs  of  my  broth- 
er, 8.  James  Ellis,  or  their  heirs,  shall 
inherit  all  of  my  estate,  after  the  death  of 
my  husband."  The  previous  devise  to 
Roxana  manifests  the  intention  that  she 
should  take  in  preference  to  the  Ellis  heirs. 
But  the  context  shows  that,  after  testatrix 
had  given  Roxana  the  estate,  it  occurred  to 
her  that  she  might  die  before  the  life  ten- 
ant, without  leaving  heirs,  and,  to  provide 
for  that  contingency,  she  made  the  devise 
over.  It  is  contended  that  the  contingency 
expressed  in  the  limitation  over  cutxiown 
the  a1>solute  interest  previously  given  to 
Roxana,  and  made  it  contingent  upon  her 
surviving  the  life  tenant.  That  depends 
upon  whether  the  contingency  expressed  in 
the  devise  over  is  so  incorporated  into  the 
substance  of  the  gift  to  Roxana  as  to  make 
her  right  to  the  estate  depend  upon  her 
surviving  the  life  tenant;  or  whether  the 
testatrix,  having  in  mind  the  uncertainty 
of  her  actual  enjoyment  of  the  estate,  in- 
tended merely  to  provide  for  that  contin- 
gency. We  think  the  two  clauses  of  the  will, 
taken  together,  show  the  latter  to  have  been 
her  intention.  If  there  had  been  no  limita- 
tion  over,   precisely  the   same  uncertainty 
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as  to  Roxaim's  actual  enjoyment  of  the 
estate  would  have  -existed.  It  is  more  con- 
sistent, therefore,  with  the  intention  ex- 
pressed in  the  third  clause  of  the  will,  t 
give  the  estate  to  Roxana,  to  hold 
that  the  fourth,  clause  creates  only  a  con- 
dition subsequent,  upon  the  happening  of 
which  the  estate  already  vested  will  be  de- 
vested. When  a  gift  is  made  in  one  clause 
of  a  will  in  clear  and  unequivocal  terms, 
the  quantity  or  quality  of  the  estate  given 
should  not  be  cut  down  or  qualified  by 
words  of  doubtful  import,  found  in  a  sub- 
sequent clause.  To  have  that  effect,  the 
subsequent  words  should  be  at  least  as  clear 
in  expressing  that  intention  as  the  words  in 
which  the  interest  is  given.  While  a  con- 
tingent remainder  is  one  limited  to  take  ef- 
fect either  to  a  dubious  and  uncertain  per- 
son or  upon  a  dubious  and  uncertain  event, 
it  does,  not  follow  that  every  '  remainder 
which, is  subject  to  a  contingency  or  a  con- 
dition is  therefore  a  contingent  remainder. 
The  condition  may  be  precedent  or  it  may 
be  subsequent.  If  the  former,  the  remain^ 
der  is  contingent;  if  the  latter,  it  is  vested, 
though  it  may  be  devested  by  the  happen- 
ing of  the  condition. 

There  ia  a  cUaJss  of  cases  which  closely 
resemble,  in  the  rules  of  construction  appli- 
cable, the  case  under  consideration,  in 
which .  vested  rem&inders  are  limited  in 
terms  which  seem  to  import  contingency; 
but  the  contingent  expressions  are  con- 
strued to  denote  merely  the  time  when  the 
estate  is  to  take  effect  in  actual  possession ; 
as;  fdr  example,  when  an  estate  is  limited 
to  one,  "if,"  or  "when,"  or  "as  soon  as"  ho 
attains  a  (Certain  age,  with  a  limitation 
over,  in  case  he  dies  under  the  age  speci- 
ired,  or  dies  under  that  age  without  issue, 
etc.  There  the  words  of  apparent  contin- 
gency are  held  n6t  to  create  a  condition  prec- 
edent to  the  ri^t  of  enjoyment,  or  to  de- 
note the  time' when  the  interest  shall  vest, 
but  merely  the  time  when  enjoyment  in  pos- 
session shall  commence^  or  when  an  estate 
already  vested  shall  be  devested. 

The  case  of  Rivers  v.  Fripp,  4  Rich.  Eq. 
276,  is  an  illustration  of  the  rule.  In  that 
case  the  devise  was  to  testator's  wife  for 
life,  and,  after  her  death,  to  his  son  for 
life;  "and  from  and  immediately  after  the 
death  of  my  wife  and  son,  unto  the  issue 
of  my  said  son  living  at  the  time  of  his 
death,  who  shall  live  to  attain  the  full  age 
of  twenty-one  years,  or  who,  dying  before 
that  time,  shall  leave  issue  to  live  until 
the  time  at  which  the  parent  or  parents,  if 
alive,  would  have  reached  the  age  of  twen- 
ty-one years,"  and,  in  default  of  such  issue, 
then  over.  Held  to  give  a  vested,  but  de- 
feasible, interest,  with  immediate  right  to 
the  rents  and  profits,  to  a  child  of  the 
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son  who  sur\'ived  both  the  wife  and 
son.  although  such  child  died  under  twenty- 
one  years  of  age,  leaving  no  issue  which 
lived  until  the  time  at  which  the  parent, 
if  alive,  would  have  been  twenty -one  years 
of  age.  Seabrook  v.  Gregg,  2  S.  C.  68,  i^ 
another  case  construing  the  limitations  of 
a  will  which,  if  not  identical,  are  not  ma*> 
terially  different  from  those  contained  in 
the  will  construed  in  Rivers  v.  Fripp.  In 
both  these  cases  the  English  cases  which 
established  the  rule  of  construction  are  re- 
viewed at  some  length.  The  doctrine  of 
these  cases  has  never  been  questiont>d,  and 
they  are  in  accord  with  tthe  current  deci^ 
sions.  English  and  American,  upcn  the 
point  decided.  In  Rivers  v.  Fripp,  at  page 
278,  the  court  said:  "The  authorities  con- 
cur that  this  inquiry  must  be  determined 
by  the  sense  in  which  the  testator  intended 
the  devisee^s  interest  in  the  property  to  de- 
pend upon  his  attaining  the  specified  age. 
Thus,  a  devise  to  a  person  if  he  shall  live 
to  attain  a  particular  age,  standing  alone, 
would  be  contingent;  yet|  if  it  be  followed 
by  a  limitation  over  in  6ase  he  die  under 
such  age,  the  devise  over  is  considered  as 
explanatory  of  the  sense  in  which  the  term 
is  used,  to  wit,  that  at  that  age  the  estate 
should  become  absolute  and  indefeasible. 
QThe  interest  in  question,  therefore,  is  con- 
strued to  vest' tfMtaitter.  1  Jarman,  Wills, 
738."  So  here,  the  devise  over  is  explana- 
tory of  the  sense  in  which  the  testatrix  in- 
tended the  devise  to  Roxana  to  depend  upon 
her  surviving  the  life  tenantj  to  wit,  that  at 
that  time  (the  death  of  ^he  life  tenant) 
the  estate  should  become  absolute  and  in- 
defeasible. 

In  Haynsworth  ▼.  Haynsworth,  12  Rich, 
Eq.  114»  donor  conveyed  real  and  personal 
property  to  the  use  of  his  granddaughter 
M.,  wife  of  H.,  for  life,  and,  after  her  death, 
to  the  use  of  H.  for  life,  and,  after  his 
death,  to  the  use  of  the  children  bom  and 
hereafter  to  be  born  of  the  said  M.,  and 
their  heirs;  but,  should  the  said  M.  and 
the  said  H.  both  die  without  leaving  chil- 
dren living  at  the  time  of  th^ir  decease^ 
bom  of  the  said'  M.,  then  over.  M.  after- 
wards died,  leaving  H.  and  one  child  sur- 
viving her,  and  the  child  then  died,  leaving 
H.  surviving  him.  Held,  that  the  child 
took  a  vested  transmissible  interest,  which 
became  indefeasible  at  the  death  of  M. 
leaving  him  surviving  her,  and  consequently 
that  the  limitation  over  could  not  take  ef- 
fect. In  the  circuit  decree,  which  was  af- 
firmed upon  that  point,  Chancellor  Carroll 
uses  the  following  language:  "If  the  words 
employed  be  in  other  respects  sufficient  to 
pass  a  present  interest,  the  mere  circum- 
stance of  its  being  limited  over  a  contin- 
gency does  not  in  itself  prevent  the  inter- 
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est  from  vesting.  Kutledge  ▼.  Rutledge, 
Dud.  Eq.  205;  Skey  v.  Barnes,  3  Meriv. 
340,  25  Eng.  Rul.  Cas.  593.  On  the  con- 
trary, there  is  high  authority  for  the  propo- 
Bition  that  it  has  precisely  the  opposite 
effect."  A  limitation  over  in  case  of  the 
prior  devisee  dying  under  certain  circum- 
stances, or  before  attaining  a  certain  age, 
or  in  case  of  his  dying  before  the  life  ten- 
ant, etc.,  is  an  argument  in  favor  of  the 
prior  devisee's  taking  an  immediately  vest- 
ed interest;  for,  as  said  by  Tindal,  Ch. 
J.,  in  Phipps  V.  Ackers,  9  Clarke  &  F.  583, 
the  limitation  over  "sufficiently  shows  the 
meaning  of  the  testator  to  have  been  that 
the. first  devisee  should  take  whatever  in- 
terest the  party  claiming  under  the  devise 
over  is  not  entitled  to,  which,  of  course, 
gives  him  the  immediate  interest,  subject 
only  to  the  chance  of  its  being  devested  on 
a  future  contingency."  It  shows,  therefore, 
that  the-  prior  devisee  is  the  preferable  ob- 
ject of  the  testator's  bounty,  from  which  a 
presumption  arises  of  an  intention  that  the 
estate  should  invest  in  him,  subject  to  the 
devesting  contingency.  Smith  v.  Hilliard, 
3  Strobh.  Eq.  223,  224.  See  also  Rutledge 
V.  Rutledge,  supra;  Kersh  v.  Yongue,  7 
Rich.  Eq.  100;  Boykin  v.  Boykin,  21  S.  C. 
529;  Brown  v.  McCall,  44  S.  C.  503,  22  S. 
E.  823;  and  Woodley  v.  Calhoun,  69  S.  C. 
290,  48  S.  E.  272. 

There  is  another  class  of  cases  which  are 
analogous  to  the  one  we  are  now  consid- 
ering, in  which  Mr.  Feame  says  [p.  247]: 
''The  contingency  upon  which  an  estate  is 
limited  has  been  considered  as  a  condition 
subsequent  instead  of  precedent,  so  that 
the  estate  becomes  vested  immediately,  sub- 
ject to  be  defeated  by  the  condition  when  it 
happens,  in  the  room  of  not  taking  effect 
till  such  condition  happens.''  He  gives  the 
case  of  Stocker  v.  Edwards,  2  Shower,  398, 
as  an  instance.  In  that  case  there  was  a 
surrender  of  copyholds  to  the  use  of  the 
surrenderor  for  life,  and  afterwards  to  the 
use  of  his  youngest  son,  and  the  heirs  of 
his  body,  if  he  attained  the  age  of  eighteen, 
and,  if  he  died  before  eighteen,  without  is- 
sue male,  then  to  the  right  heirs  of  A.  It 
was  held  to  be  a  condition  subsequent  with 
respect  to  the  youngest  son,  and  therefore 
the  remainder  vested  immediately,  subject 
to  be  defeated  by  the  condition  of  his  dying 
without  issue  male  before  he  attained  the 
age  of  eighteen.  The  doctrine  of  Stocker  v. 
Edwards  upon  this  point  was  recognized  in 
Bromfield  v.  Crowder,  1  Bos.  &  P.  N.  R. 
313,  where  testator  devised  all  his  estate 
to  D.  and  R.  for  their  lives  successively,  and 
after  the  death  of  the  survivor,  to  B.,  if 
he  lived  to  attain  the  age  of  twenty-one,  i 
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but  not  otherwise,  and,  in  case  he  died  be- 
fore attaining  that  age,  over.  Both  D.  and 
R.  died  while  B.  was  under  twenty-one. 
Held,  that  B.  took  a  vested  estate  in  fee 
simple,  defeasible  on  his  dying  under  the 
age  of  twenty-one.  In  Phipps  v.  Ackers, 
supra,  the  earlier  English  cases  were  re- 
viewed and  the  doctrine  established  by  them 
reaffirmed. 

There  is  still  another  class  of  cases  to 
which  this  case  belongs,  in  which  the  same 
rule  of  construction  is  applied,  and  that  is 
where  the  contingency  is  the  devisee's  sur- 
viving the  life  tenant.  In  Williamson  v. 
Field,  2  Sandf .  Ch.  533,  it  is  said :  "When 
the  person  to  whom  a  remainder  after  a 
life  estate  is  limited  is  ascertained,  and 
the  event  upon  which  it  is  to  take  effect  is 
certain  to  happen,  it  is  a  vested  remainder, 
although  by  its  terms  it  may  be  entirely  de- 
feated by  the  death  of  such  person  before 
the  termination  of  the  particular  estate." 
In  Blanchard  v.  Blanchard,  1  Allen,  223, 
there  was  a  devise  to  the  wife  for  life,  and, 
after  her  death,  to  five  children  by  name, 
with  a  proviso  that,  if  any  of  the  children 
named  should  die  before  the  wife,  the  prop- 
erty should  be  equally  divided  amongst  the 
survivors,  except  those  so  dying  should  leave 
issue,  and,  in  that  case,  to  the  issue.  Held, 
that  the  portion  of  the  will  preceding  the 
proviso  was  a  devise  to  the  wife  for  life, 
remainder,  at  her  death,  to  the  children 
named;  and,  there  being  in  that  portion  of 
the  will  no  such  words  of  contingency  as 
"if  they  shall  be  living  at  her  death,"  or 
"to  such  of  them  as  shall  be  living  at  her 
death,"  or  other  words  apt  and  proper  to 
create  a  condition  precedent,  and  thereby 
make  the  remainders  contingent,  the  re- 
mainders were  vested,  subject  to  ba  devested 
by  the  happening  of  the  condition.  In  Mer- 
cantile Bank  v.  Ballard,  83  Ky.  481,  4 
Am.  St.  Rep.  160,  the  devise  was  to  the  use 
of  B  for  life,  after  her  death,  to  be,  con- 
veyed to  her  children  and  their  descendants 
in  the  same  proportion  as  if  it  had  descend- 
ed from  her;  but,  if  she  left  no  child,  nor 
descendant  of  a  child,  to  the  use  of  C, 
Held,  that  the  children  of  B  living  at  the 
death  of  testator  took  a  vested  fee  simple, 
subject  to  be  devested  by  their  dying  be- 
fore B.  The  court  said:  "A  devise  to  A 
for  life,  remainder  to  B,  but,  if  B  is  dead 
at  the  termination  of  the  life  estate,  then 
to  C,  passes  to  B  a  vested  estate,  and  a 
contingent  interest  to  C."  In  Avery  v. 
Everett,  110  N.  Y.  317,  1  L.R.A.  264,  6 
Am.  St.  Rep.  368,  18  N.  E.  148,  a  devise 
to  the  testator's  wife  for  life,  remainder 
to  his  son,  C.  H.,  and,  in  case  C.  H.  should 
die  without  children,  then,  after  the  wife's 
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death  and  the  son's  death,  to  A.  S.,  a 
nephew,  was  held  to  give  C.  H.  a  vested  fee 
at  testator's  death,  subject  to  be  defeated  by 
his  death  without  children.  In  Ducker  v. 
Burnham,  146  111.  9,  37  Am.  St.  Rep.  136, 
34  N.  E.  558,  a  devise  to  the  testator's  wife 
for  life,  with  full  power  of  sale,  remainder 
to  five  children  named,  to  be  divided  equal- 
ly amongst  them,  in  case  of  the  death  of 
any  of  them,  without  issue,  either  before 
testator,  or  before  receiving  the  portions 
given  them,  the  share  of  such  to  be  equally 
divided  amongst  the  survivors.  Held,  each 
of  the  children  took  a  vested  remainder, 
subject  to  be  devested  by  the  exercise  of 
the  power  of  sale  or  by  death,  without  is- 
sue, before  the  life  tenant.  In  Finch  v. 
Lane,  L.  R.  10  £q.  501,  the  devise  was  to 
testator's  wife  for  life,  remainder,  as  to 
part,  to  his  brother  for  life,  and  after  the 
death  of  the  wife,  subject  to  the  brother's 
interest  in  the  part,  to  M.  in  fee,  if  she 
should  be  living  at  the  death  of  the  wife, 
but,  if  she  should  die  before  the  wife,  with- 
out leaving  issue,  then  over.  M.  died  be- 
fore the  widow,  but  left  issue.  Held,  that 
M.  took  a  vested  remainder.  That  case 
seems  to  be  directly  in  point,  and  as  near 
on  all  fours  with  this  case  as  well  can  be. 
It  was  decided  on  the  authority  of  Phipps 
V.  Ackers. 

Both  the  master  and  the  circuit  judge 
seems  to  have  based  their  conclusion  in 
part,  at  least,  upon  the  application  of  a 
test  laid  down  in  Faber  v.  Police,  10  S.  C. 
388,  for  determining  whether  a  remainder 
is  vested  or  contingent,  to  wit:  "To  in- 
quire whether  the  person  claiming  such  re- 
mainder, being  sui  juris,  could,  by  uniting 
with  the  owner  of  the  particular  estate,  con- 
vey a  fee-simple  title.  If  he  could,  such  a 
remainder  must  be  regarded  as  vested;  oth- 
erwise, it  is  contingent."  Whatever  may 
be  said  of  the  applicability  and  reliability 
of  that  test  in  ordinary  cases,  it  is  obvious 
tbat*it  fails  when  applied  to  the  case  of  a 
remainder  which  is  vested  subject  to  a 
devesting  contingency,  and  also  to  the  case 
of  a  vested  remainder  to  a  class  some  of 
wliom  are  not  in  ease.  That  there  are  such 
vested  remainders  all  the  authorities  are 
agreed. 

The  cases  above  cited  fully  illustrate  the 
principles  upon  which  this  case  must  be  de- 
cided. Our  conclusion  is  that  Roxana  took 
a  vested  interest,  subject  to  be  devested  by 
her  death  before  the  life  tenant,  leaving  no 
heir  or  heirs.  Her  interest,  therefore,  passed 
under  the  sheriff's  deed,  and  she  cannot  re- 
cover. 

Judgment  reversed. 

Gary,  A.  J.,  dissenta, 
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V. 

BENJAMIN  W.  BOURNE  et  aL 

(159  Mich.  139,  123  N.  W.  637.) 

Process  —  publication  —  name  —  idem 
sonans. 

A  published  notice  to  ''Dunton"  is  not 
sufficient  to  support  an  attachment  against 
property  of  Denton,  although  a  codefend- 
ant  was  correctly  named,  if  no  personal  serv- 
ice was  secured  on  either. 

(December  10,   1909.) 

Note,  —  Applicability  of  doctrine  of 
idem  sonana  to  aubstituted  or  coti' 
structive  service  of  process. 

Since  the  method  of  obtaining  jurisdic- 
tion over  one's  person  or  property  in  an 
action  commenced  by  substituted,  or  con- 
structive service  of  process  is  exceptional, 
and  in  derogation  of  any  common-law  meth- 
od of  procedure,  some  courts  take  the  posi- 
tion that  no  presumptions,  in  order  to  mako 
good  the  service,  should  be  indulged  that 
are  not  strictly  and  clearly  warranted  by 
the  law  sanctioning  such  practice,  and  that 
if  the  service  of  such  process  is  made  under 
the  wrong  name,  the  service  will  not  be 
validated  by  a  resort  to  the  doctrine  of 
idem  aonans.  This  is  the-  view  taken  in 
SoHOENFELD  Y.  BouBNE.'  Likewise,  in  Stein- 
man  T.  Jessee,  108  Va.  567,  62  S.  E.  275, 
wherein  it  appeared  that  the  appellant  was 
made  a  party  to  a  bill  in  a  certain  suit,  but 
was  proceeded  against  only  by  order  of  pub- 
lication, the  notice  of  which,  as  published, 
gave  his  name  as  "A.  J.  Stainmau,"  and 
nowhere  in  the  publication  was  his  correct 
name  of  "Steinman"  given,  the  court  said: 
"In  order  to  bind  appellant  by  those  decrees, 
the  proceeding  against  him  by  publication 
must  have  been  strictly  in  compliance  with 
the  statute  authorizing  notice  to  a  party 
to  a  pending  suit  by  publication.  Such  a 
notice  is  constructive  only,  and  the  order  of 
publication,  as  well  as  the  statute  author- 
izing it  on  prescribed  conditions,  is  to  be 
strictly  construed;  otherwise  a  party's 
rights  cannot  be  taken  from  him  without  a 
day  in  court.  Unquestionably  the  doctrine 
of  idem  sonana  may  be  invoked  to  cure  im- 
material variations  in  the  spelling  of  a 
name,  but  the  authorities  agree  that  the 
combination  of  letters  and  syllables  must 
produce  the  same  sound  as  the  true  name. 
To  apply  the  doctrine  to  this  case,  where,  in 
the  caption  to  the  order  of  publication,  the 
name  is  spelled  'Stainmau,  which  is  the 
notice,  while  in  that  part  of  the  publication 
regarded  as  the  warning;,  the  name  is 
spelled  'Stinman,'  and  hold  that  appellant 
should  have  understood  that  'Steinman'  was 
meant,  would  be  not  only  to  carry  the  doe- 
trine  beyond  any  authority  cited,  or  that  we 
have  been  able  to  find,  but  beyond  sound 
reasoning.    That  the  initials  of  the  Chri«- 
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EBROR  to  the  Circuit  Court  for  Gratiot 
County  to  review  an  order  setting  aside 
a  judgment  in  plaintiff's  favor,  and  quash- 
ing a  writ  of  attachment.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hollls  C.  Johnson,  O.  G.  Tat- 
tle, and  John  T.  Hathews  for  plaintiff  in 
€rror. 

Messrs.  Stone  A  Watson,  for  defendants 
IB  error: 

Attachment  is  a  harsh  and  extraordinary 
remedy,  unknown  to  the  common  law,  and 
the  statutory  provisiono  upon  which  the. 
right  depends  must  be  strictly  construed, 
and  cannot  be  extended  beyond  their  terms. 

Jaffray  v.  Jennings,  101  Mich.  517,  25 
L.R.A.  645,  60  N.  W.  62 ;  Estlow  v.  Hanna, 
76  Mich.  219,  42  N.  W.  812;   Buckley  v. 


Lowry,  2  Mich.  418;  Steere  v.  Vanderberg, 
67  Mich.  630,  36  N.  W.  110;  Woolkins  v. 
Haid,  40  Mich.  209,  13  N.  W.  598;  Coch- 
rane T.  Johnson,  95  Mich.  67,  54  N.  W. 
707;  Granger  v.  Superior  Ct.  Judge,  44 
Mich.  384,  6  N.  W.  848. 

The  error  in  the  spelling  of  the  name  in 
the  notice  of  publication  rendered  the  serv- 
ice fatally  defective. 

Lee  V.  Clary,  38  Mich.  223;  Reading  v. 
Waterman,  46  Mich.  107,  8  N.  W.  691; 
Zlotoecizski  v.  Smith,  117  Mich.  202,  75  N. 
W.  470;  D'Autremont  v.  Anderson  Iron  Co. 
(lyAutremont  v.  Gaylord)  104  Minn.  106, 
17  L.R.A.(N.S.)  236,  124  Am.  St.  Rep. 
615,  116  N.  W.  357,  15  A.  A  E.  Ann.  Cas. 
114;  Hubner  v.  Reickhoff,  103  Iowa,  368, 
64  Am.  St.  Rep.  191,  72  N.  W.  540;  Fan- 


tian  name  of  the  party  for  whom  the  notice 
is  intended  are  correctly  printed  is  of  no 
importance,  except  as  a  matter  of  second- 
ary consideration,  since  the  attention  of 
one  reading  the  notice,  perchance  it  might 
be,  would  not  be  attracted  by  the  initials  of 
the  Christian  name,  but  by  the  surname, 
far  less  commonly  in  use  in  the  great  major- 
ity of  cases  than  the  initials  of  a  Christian 
Dame." 

In  Hubner  r.  Reickhoff,  103  Iowa,  368,  64 
Am.  St.  Rep.  191,  72  N.  W.  640,  cited  in 
8CH0ENFELD  Y.  BouBNE,  it  was  held  that 
the  doctrine  of  idem  sonans  did  not  apply 
where  service  of  process  was  made  by  publi- 
cation, in  an  action  of  divorce  gainst  a 
nonresident.  The  court  said:  ''Where  a 
service  is  by  publication,  which  is  made 
conclusive  because  of  a  presumption  that 
it  comes  to  the  notice  of  the  person,  can  the 
court  assume,  as  a  matter  of  law,  that  the 
name  'KeeseP  would  or  should  be  under* 
stood  as  'KeiselT'  Can  it  be  said  to  be  a 
rule  of  law  that  one  of  the  latter  name,  on 
seling  the  former  name  in  a  notice,  must  or 
should  understand  it  to  mean  him?  Let  it  be 
conceded  that,  if  he  were  in  court,  the  iden- 
tity of  the  person  as  the  one  i?^tended  might 
be  shown;  but  can  it  be  assumed  as  a 
legal  conclusion  that  'KeeseV  should  be  un- 
derstood as  *Keisel?'  It  is  hardly  to  be 
doubted  that,  while  'Reed'  could  be  held  to 
apply  to  'Read'  or  'Reade,'  with  the  person 
in  court,  and  an  issue  of  identity  made,  a 
court  would  not  assume,  in  a  publication 
service,  that  it  meant,  or  should  be  under- 
stood to  mean,  either  of  the  others.  The 
danger  of  such  a  holding  is  apparent,  be- 
cause of  the  fact  that  all  three  words  are 
names  of  persons,  pronounced  alike,  but  of 
different  orthography.  Under  some  condi- 
tions, either  name  might  be  held  to  apply 
to  either  of  the  persons,  but  not  in  a  case 
where  a  name,  not  his  own,  is  published  in 
a  notice,  to  which  he  has  not  responded." 

In  McRee  v.  Brown,  45  Tex.  506,  where 
an  effort  was  made  to  sustain  a  judgment 
by  default  against  "Robert  McRee,"  on  ci- 
tation by  publication  to  "Robert  McKee," 
Moore,  Associate  Justice,  observed:  "If 
there  is  a  mere  immaterial  discrepancy  in  ' 
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the  manner  of  writing  or  spelling  the  name 
of  the  defendant  in  the  citation  and  the 
judgment,  the  doctrine  of  idem  eonana  may 
be  invoked  to  sustain  the  judgment,  because, 
in  such  case,  it  is  manifest  to  the  court 
that  the  party  against  whom  the  judgment 
is  rendered  is  in  fact  the  same  person  upon 
whom  the  citation  was  served.  And  when 
personal  service  is  had  on  the  proper  party, 
though  he  has  failed  to  appear,  there  may 
be  more  reason  in  holding  him  bound,  not- 
withstanding an  error  in  the  citation,  than 
when  notice  is  given  merely  by  publication. 
In  support  of  a  judgment  against  a  non- 
resident on  constructive  service,  evidently 
the  court  should  indulge  in  no  presumption 
not  strictly  and  clearly  warranted  by  the 
record.  Certainly,  the  names  McKee  and 
McRee,  neither  to  the  eye  nor  ear,  convey 
the  idea  that  they  refer  or  apply  to  the 
same  person.  There  may  be  some  sort  of 
euphony  in  their  pronunciation;  but  there 
is  no  more  similarity  of  sound  between  them 
than  there  is  between  'Doe'  and  'Roe;' 
and  from  reading  them  it  would  not  be  sup- 
posed that  the  same  person  was  referred  to 
more  readily  than  would  we  come  to  a 
like  conclusion  from  reading  the  names  of 
these  celebrated  legal  entities." 

In  New  Orleans  v.  Cordeviolle,  10  La. 
Ann.  727,  it  was  observed:  "No  reasonable 
pronunciation  can  make  the  word  pub- 
lished 'Cordoviatti'  sound  like  Cordeviolle. 
The  name  advertised  is  not  the  name  of 
the  defendant.  It  is  hardly  necessary  to 
observe  that  a  case  of  this  kind  differs 
somewhat  from  a  suit  commenced  by  cita- 
tion, where  the  personal  service  of  the  cita- 
tion would  demonstrate  who  was  intended  to 
be  made  defendant." 

In  Buchanan  v.  Roy,  2  Ohio  St.  251,  the 
court  said  it  was  by  no  means  clear  that  a 
notice  by  publication  to  Sarah  Ray,  with- 
out further  description  or  means  of  identi- 
fication, could  be  held  to  be  a  notice  to 
Sarah  Roy,  under  the  doctrine  of  idem  so- 
1UM8,  but  no  opinion  was  expressed,  because 
it  was  not  deemed  necessary  to  decide  the 
point. 

In  Thomily  v.  Prentice,  121  Iowa,  89,  100 
Am.  St.  Rep.  317,  06  N.  W.  728,  where  it 
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ning  ▼.  Krapfl,  61  Iowa,  417,  14  N.  W.  727, 
16  N.  W.  293;  Thornily  v.  Prentice,  121 
Iowa,  89,  100  Am.  St.  Rep.  317,  96  N.  W. 
728;  16  Am.  ft  Eng.  Enc.  Law,  p.  122. 

Moore,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  is  a  resident  of  Ohio.  The 
defendants  reside  in  the  Republic  of  Mexi- 
co. Plaintiff  proceeded  against  the  defend- 
ants in  the  circuit  court  for  the  county  of 
Gratiot,  by  attachment,  by  reason  of  the 
nonresidence  of  the  defendants.  The  writ 
issued  July  10,  1908.  Plaintiff  attempted 
to  publish  a  notice  of  attachment,  but  in 
the  published  notice  named  the  defendants 
as  "B.  W.  Bourne  and  William  H.  Dunton." 
On  October  16,  1908,  an  affidavit  of  publica- 
tion was  filed,  made  by  one  of  the  publish- 
ers of  the  Gratiot  Journal,  stating  therein 
that  the  notice  annexed  thereto  had  been 
published  in  said  paper  at  least  once  in 
each  week,  for  six  weeks,  and  that  the  first 
publication  thereof  was  on  the  27th  day  of 
August,  1908.  This  affidavit  was  subscribed 
and  sworn  to  on  October  9,  1908.  On  No- 
vember 6,  1908,  the  plaintiff  filed  his  decla- 
ration, and  on  the  following  day  entered 
the  default  of  the  defendants.     On  Novem- 


ber 12,  1908,  plaintiff  took  a  judgment 
against  the  defendants  for  $6,070.66,  and 
costs.  On  January  4,  1909,  defendants  en- 
tered a  motion  to  set  aside  the  judgment 
and  quash  the  writ.  On  March  4,  1909,  the 
court  entered  an  order  granting  defendants' 
motion.  The  case  is  brought  here  by  writ 
of  error. 

The  contentions  of  defendants  are:  (1) 
That,  because  of  the  failure  of  the  plaintiff 
to  publish  the  notice  of  attachment,  as  re- 
quired by  statute,  the  court  never  acquired 
jurisdiction  in  the  case.  (2)  That,  because 
of  the  plaintiff's  failure  to  file  proof  of  pub- 
lication of  the  notice  of  attachment,  as  re- 
quired by  statute,  the  court,  in  any  event, 
did  not  acquire  jurisdiction  to  render  judg- 
ment in  the  case.  Both  of  these  contentions 
are  opposed  by  the  plaintiff,  and  while  he 
concedes  that,  because  of  lack  of  personal 
service  of  process,  it  would  be  the  duty  of 
the  court  to  set  aside  the  judgment,  and 
permit  the  defendants  to  come  in  and  de- 
fend, yet  it  is  his  contention  that  his  pro- 
ceedings and  judgment  are  regular,  and  the 
court  has  only  discretionary  power  to  set 
aside  the  judgment.  In  our  view  of  the 
case,  the  only  question  necessary  to  be  con- 
sidered is  whether  the  publication  of  notice 


appeared  that  a  judgment  was  obtained 
against  William  M.  Tnomily,  on  a  substi- 
tuted service  "on  W.  M.  Thornily  by  leav- 
ing a  copy  of  notice  with  Paul  Thornily, 
over  fifteen  years  of  age,  his  son,"  when  the 
defendant's  real  name  was  Willis  H.  Thorni- 
ly, the  court  held  that  the  names  were  not 
tdem  aonana,  and  that  the  judgment  was 
void.  It  was  said:  "A  judgment  rendered 
upon  such  service  will  bind  no  one  not  prop- 
erly named  in  the  record.  This  does  not 
mean  that  the  name  must  be  correctly 
spelled,  but  it  must  be  so  nearly  correct  as 
to  come  within  the  rule  of  idem  aonans; 
that  is,  if  the  name,  as  spelled  or  written 
in  the  record,  when  pronounced  according 
to  commonly  accepted  methods,  conveys  to 
the  ear  a  sound  practically  identical  with 
the  sound  of  the  correct  name,  as  commonly 
pronounced,  the  designation  is  sufficient, 
and  no  advantage  can  be  taken  of  the 
clerical  error.  .  .  .  Where,  however,  the 
record  of  a  judgment  entered  upon  a  notice 
of  this  kind  presents  not  a  mere  discrep- 
ancy or  variation  in  the  spelling  of  a  de- 
fendant's name,  but  the  use  of  a  name 
other  and  different  than  that  borne  by  the 
person  against  whom  such  judgment  is 
sought  to  be  enforced,  the  rule  of  idem  ao- 
nans is  not  applicable,  and  the  adjudica- 
tion is  of  no  validity  against  such  person. 
.  .  .  Where  the  rights  of  a  person  are 
to  be  concluded  by  a  notice  which  is  merely 
constructive,  not  actual,  it  is  right  and 
just  that  the  party  who  wishes  to  avail 
himself  of  its  benefits  be  held  to  follow  the 
forms  provided  by  statute." 

In  other  cases  it  has  been  held  that  the 
doctrine  of  idem  aonana  does  apply  to 
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cases  involving  the  question  of  the  sub- 
stituted or  constructive  service  of  process 
under  the  wrong  name. 

Thus,  in  Puckett  v.  Hetzer,  82  Kan.  726, 
109  Pac.  285,  it  was  said:  "The  notice 
only  need  be  considered.  If  the  proper 
party  were  duly  served,  other  mistakes  are 
inconsequential.  Where  service  by  publica- 
tion is  undertaken,  the  notice  must  state  the 
name  of  the  party  to  be  served;  and  th^ 
question  is  whether  the  name  'Joseph  Rem- 
er,'  appearing  in  a  printed  notice  of  that 
character,  looks  enough  like,  and  when  pro- 
nounced sounds  enough  like,  'Joseph  Ren- 
ner'  to  stand  for  the  same  person.  Perfect 
orthography  is  not  required.  Perfect  iden- 
tity of  sound  is  not  required.  Grant  that 
there  is  some  orthoSpical  standard  in  exist- 
ence, pronunciation  modeled  after  it  will 
vary  in  different  localities,  with  different 
individuals  in  the  same  locality,  and  with 
the  same  person  at  different  times;  and 
practical  similarity  is  all  that  can  be  in- 
sisted upon.  .  .  .  Besides  what  has 
been  said  in  reference  to  sound,  the  ap- 
pearance of  the  printed  words  'Joseph  Rem- 
er'  was  enough  like  that  of  'Joseph  Renner' 
to  put  a  fairly  prudent  person  on  guard 
against  a  clerical  or  typographical  error. 
Much  mail  has  been  opened  without  hesi- 
tation when  the  divergence  from  correct 
orthography  was  much  greater." 

In  Rowe  v.  Palmer,  29  Kan.  337,  it  was 
held  that  a  judgment  in  an  action  against 
"Joseph  Shaffer,"  to  quiet  the  title  to  a 
certain  piece  of  land,  where  the  service  of 
process  was  by  publication,  was  valid 
against  "Joseph  Shafer,"  the  correct  nama 
of  the  owner  of  the  land.    Horton,  Ch.  J*, 
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^as  fatally  defective  because  defendant  Wil- 
liam H.  Denton  was  called  therein  William 
H.  Dunton. 

The  claim  of  plaintiff  as  to  this  feature 
of  the  case  is  stated  by  counsel  as  follows: 
"It  seems  to  me  clearly  the  name  of  'Dun- 
ton'  is  idem  sonana  to  'Denton/  or  perhaps, 
more  properly  speaking,  the  names  of 
^Bourne  and  Dunton'  are  idem  sonans  to 
^Bourne  and  Denton.'  Especially  is  this  so 
where  they  are  brought  into  court  at  the 
6uit  of  Fred  Schoenfeld,  and  declared 
against  as  joint  defendants  under  a  Trrit- 
ten  contract  relation.  It  will  be  interest- 
ing in  this  connection  to  examine  some  of 
the  cases  in  Michigan  upon  the  question  of 
idem  aonans.  The  name  of  Kinney  and 
ICenney  are  held  idem  aonans,  Kinney  v. 
Harrett,  46  Mich.  87,  8  N.  W.  708.  Also 
Dixon  and  Dickson.  Reading  v.  Waterman, 
46  Mich.  107,  8  N.  W.  691.  Also  Brearley 
and  Brailey.  People  v.  Gosch,  82  Mich.  31, 
46  N.  W.  101.  Also  Ruty  and  Ruthe. 
Ruthe  V.  Green  Bay  &  M.  R.  Co.  37  Wis. 
344;  Van ,  Benschoten  v.  Fales,  126  Mich. 
176,  86  N.  W.  476."  An  examination  of 
these  cases  will  show  that  they  are  clear- 
ly distinguishable  from  the  one  before  us. 
Only  one  of  them,  the  last  one,  was  an  at- 


tachment case.  There  an  alias  writ  waa 
taken  out,  and  the  names  of  the  defendants 
were  therein  correctly  given,  and  a  per- 
sonal service  of  the  writ  was  had  upon 
one  of  the  defendants.  In  the  case  at  bar 
there  was  no  personal  service. 

In  Granger  ▼.  Superior  Ct.  Judge,  44 
Mich.  384,  6  N.  W.  848,  Justice  Campbell, 
speaking  for  the  court,  said:  "Where  cases 
and  proceedings  are  not  according  to  the 
usual  course,  and  are  special  in  their  char- 
acter, they  are  held  void  on  slighter  grounds 
than  regular  suits,  because  the  courts  have 
not  the  same  power  over  their  records  to 
correct  them.  8o  where  there  has  been  no 
personal  service  within  the  judisdiction, 
the  doctrine  prevails  that  proceedings  not 
conforming  to  the  statutes  are  void;  but 
this  is  on  the  ground  that  there  has  been 
no  service  whatever,  and  the  party,  there- 
fore, has  not  been  notified  in  any  proper 
way  of  anything.  The  purpose  of  the  statu- 
tory methods  is  to  furnish  means  from 
which  notice  may  possibly  or  probably  be 
obtained;  but,  as  a  court  acting  outside  of 
its  jurisdiction  is  not  recognized  as  entitled 
to  obedience,  the  special  statutory  methods 
stand  entirely  on  their  own  regularity,  and, 
if  not  regular,  cannot  be  said  to  have  been 


said:  "Within  the  doctrine  of  idem  aonanSf 
the  variance  between  Shaffer  and  Shafer  is 
not  sufficient  to  render  the  judgment  .  .  . 
fl  nullity." 

In  Stein  v.  Hanson,  99  Minn.  387,  109  N. 
W.  821,  it  appeared  that  the  original  no- 
tice of  the  expiration  of  the  time  for  re- 
demption of  land  from  a  tax  sale  was  di- 
rected to  "Hans  E.  Hanson,"  while  the  no- 
tice as  published  was  directed  to  "Hans  E. 
Hansen."  Tt  was  held  that  this  was  a 
mere  irregularity,  and  that  "the  rule  of 
itiem  sonans  deprives  the  contention  of  mer- 
it." 

In  Lane  v.  Innes,  43  Minn.  143,  45  N.  W. 
4,  it  was  held  that  a  published  summons 
which  named  the  defendant  as  "Berlah  M. 
Plimpton,"  whereas  her  true  name  was 
'**Beulah  M.  Plimpton,"  was  not  such  a  ma- 
terial change  as  to  be  misleading,  citing  the 
note  in  13  Am.  Dec.  233,  on  the  doctrine  of 
idem  sonans,  Gilfillan,  Ch.  J.,  dissents  for 
the  following  reason:  "I  think  in  statu- 
tory proceedings  to  obtain  substituted  serv- 
ice,— service  by  notice  given  through  a 
newspaper, — inserting  the  name  'Berlah* 
instead  of  the  true  name  "Beulah,'  no  mat- 
ter how  it  occurred,  by  mistake  or  other- 
wise, would  vitiate  the  sen-ice.  One  name  is 
not  idem  sonans  with  the  other." 

The  doctrine  of  idem  sonans  has  been  ap- 
plied in  a  great  number  and  variety  of  cas- 
es where  the  service  of  process  was  by  sub- 
stitution on  publication  under  the  wrong 
name,  and  the  service  was  upheld  or  invali- 
dated without  any  discussion  as  to  the  ap- 
plicability or  nonapplicability  of  the  dot  • 
trine  to  such  exceptional  cases.  No  attempt 
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has  been  made  to  exhaust  these  cases,  but 
among  them  are  the  following:  Grober  v. 
Clements,  71  Ark.  668,  100  Am.  St.  Rep.  91, 
76  S.  W.  566;  Seaver  v.  Fitzgerald,  23  Cal. 
93;  McCash  v.  Penrod,  131  Iowa,  631,  109 
N.  W.  180;  Harrell  v.  Neef,  80  Kan.  348,  102 
PaC;  838;  Entrekin  v.  Chambers,  11  Kan. 
377;  Jenne  v.  Jenne,  7  Mass.  94;  Graton  v. 
Holliday-Klotz  Land  &  Lumber  Co.  189  Mo. 
322,  87  S.  W.  37;  Simonson  v.  Dolan,  114 
Mo.  176,  21  S.  W.  510;  Trover  v.  Wood,  96 
Mo.  478,  9  Am.  St.  Rep.  367,  10  S.  W.  42; 
Chamberlain  v.  Blodgett,  96  Mo.  482,  10 
S.  W.  44;  Whelen  v.  Weaver,  93  Mo.  430, 
6  S.  W.  220;  Burge  v.  Burge,  94  Mo.  App. 
16,  67  S.  W.  703;  Kuhn  v.  Kilmer,  16  Neb. 
699,  21  N.  W.  443;  Ellis  v.  State,  3  Tex. 
Civ.  App.  173,  21  S.  W.  66,  24  S.  W.  660 ; 
Kelly  V.  Kuhnhausen,  51  Wash.  193,  130 
Am.'St.  Rep.  1096,  98  Pac.  603,  distinguish- 
ing Chamberlain  v.  Blodgett,  96  Mo.  482, 
10  S.  W.  44;  Bigelow  v.  Chatterton,  2 
C.  C.  A.  402,  10  U.  S.  App.  267,  51  Fed.  614. 

As  to  the  use  of  a  nickname  in  the  publi- 
cation of  process,  see  note  to  Oh!man  v. 
Clarkson  Sawmill  Co.  28  L.R.A.(N.S.)  432. 

As  to  the  use  of  initials  instead  of  Chris- 
tian name  in  publication  of  process,  see  the 
note  to  Butler  v.  Smith,  28  L.R.A.(N.S.) 
436. 

As  to  the  effect  of  a  summons  or  notice 
to  a  person  by  wrong  initial,  see  the  note 
to  Illinois  C.  R.  Co.  v.  Hasenwinkle,  15 
L.R.A.(N.S.)    129. 

As  to  the  omission  of  Christian  name  in 
publication  of  process,  see  note  to  Whitney 
V.  Masemore,  11  L.R,A.(N.S.)    676. 
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conducted  under  the  statutes.  The  distinc- 
tion is  obviouSi  and  is  not  imaginary." 

In  Steere  ▼.  Vanderberg,  67  Mich.  630, 
35  N.  W.  110,  Justice  Champlin,  speaking 
for  the  court,  said:  "It  is  a  settled  rule 
of  law  that  all  exceptional  methods  of  ob- 
taining jurisdiction  over  persons  not  found 
within  the  state  must  be  confined  to  the 
cases  and  exercised  in  the  way  precisely  in- 
dicated by  the  statute;  and  it  may  also  be 
regarded  as  settled  law  that  a  failure  to 
comply  with  the  statutory  requirements 
where  the  jurisdiction  conferred  is  special, 
and  no  personal  service  is  obtained,  renders 
the  judgments  null  and  void.  Thompson 
y.  Thomas,  11  Mich.  274 ;  King  ▼.  Harring- 
ton, 14  Mich.  532;  Millar  ▼.  Babcoek,  29 
Mich.  526;  Johnson  ▼.  Delbridge,  35  Mich. 
436;  Woolkins  v.  Haid,  49  Mich.  209,  13 
N.  W.  598;  Rolfe  v.  Dudley,  58  Mich.  208, 
24  N.  W.  657.'* 

In  Jaffray  r.  Jennings,  101  Mich.  515,  25 
L.R.A,  645,  60  N.  W.  52,  Justice  Hooker, 
speaking  for  the  court,  said:  "We  start 
with  the  proposition  that  attachment  is  a 
harsh  and  extraordinary  remedy,  unknown 
to  the  common  law;  and  the  statutory  pro* 
visions  upon  which  the  right  depends,  being 
in  derogation  of  the  common  law,  must  be 
strictly  construed,  and  cannot  be  extended 
beyond  their  terms.  See  cases  cited  in  1 
Jacob  &  C.  Dig.  p.  96,  §  1 ;  Estlow  ▼•  Hanna, 
75  Mich.  219,  224,  42  N.  W.  812." 

In  the  opinion  in  the  case  of  Fanning  v. 
Krapfl,  61  Iowa,  417,  14  N.  W.  727,  16  N. 
W.  293,  is  found  the  following  language: 
"In  considering  the  question,  we  must  not 
be  misled  by  the  singularity  of  the  name. 
If  a  notice  to  A.  B.  Smith  would  not  be 
sufficient  if  published  as  to  B.  A.  Smith, 
then  we  think  that  the  notice  in  this  case 
is  not  sufficient.  The  question  before  us  con- 
cerns the  title  to  real  estate,  and  it  would 
not  be  possible  to  base  any  safe  rule  upon 
the  distinction  between  names  that  are 
peculiar  and  those  that  are  not  peculiar. 
Notice  by  publieation,  even  where  there  is 
no  misnomer,  does  not  afford  a  very  strong 
natural  presumption  that  the  fact  of  the 
pendency  of  the  action  will  be  brought  to 
the  defendant's  actual  knowledge.  Notice 
by  this  mode  is  allowable  only  out  of  neces- 
sity. It  must  often  happen  that  great  in- 
justice is  done  and  great  hardship  suffered. 
We  are  not  disposed  to  open  the  door  any 
wider  than  necessity  requires.  Whoever 
undertakes  to  give  notice  by  publication, 
and  misnames  the  defendant,  is  without 
excuse.  It  requires  very  little  care  to  pub- 
lish the  defendant's  name  correctly.  We 
are  evidently  justified  in  holding  the  plain- 
tiff who  gives  notice  by  publication  to  a 
considerable  degree  of  strictness.  If  we  were 
to  adopt  the  rule  contended  for  by  the  ap- 
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pellee,  that  not  only  can  the  Christian 
names  be  entirely  omitted,  but  the  initial 
letters  of  the  Christian  names  transposed, 
this  might  become  the  favorite  mode  of  giv- 
ing notice  by  publication.  It  appears  to 
us  that  we  should  open  the  door  to  mischief 
of  which  no  one  could  see  the  end." 

In  Hubner  v.  Reickhoff,  103  Iowa,  368, 
64  Am.  St.  Rep.  191,  72  N.  W.  540,  it  was 
held  that  where  service  in  an  action  for  di- 
vorce against  a  nonresident  is  by  publica- 
tion, and  defendant  makes  default,  the  court 
cannot  assume  that  the  name  "Keesel"  in 
the  notice  should  be  understood  as  '^eisel," 
the  name  of  the  defendant,  on  the  principle 
of  idem  aonana,  and  the  decree  was  held 
void.  See  also  Estlow  v.  Hanna,  76  Mich. 
219,  42  N..W.  812,  and  Cochrane  v.  John- 
son, 95  Mich.  67,  54  N.  W.  707. 

Applying  the  principles  stated  in  these 
cases,  we  think  it  clear  that  in  an  attach- 
ment case  against  Benjamin  W.  Bourne  and 
William  H.  Denton,  nonresidents,  where  no 
one  is  personally  served  with  process,  the 
court  does  not  get  jurisdiction  because  of 
the  publication  of  a  notice  describing  the 
defendants  as  Benjamin  W.  Bourne  and 
William  H.  Dunton. 

Judgment  is  affirmed. 

Grant,  Montgomery,  Oatrander,  an^ 
McAlvay,  JJ.,  concur. 
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V. 

CITY  OF  NEW  ROCHELLE,  Respt. 

(198  N.  Y.  402,  92  N.  E.  94.) 

Municipal  contracts  —  letting  in  viola- 
tion of  statute  —  remedy  of  bidder. 

1.  A  statutory  requirement  that  contracts 
for  the  performance  of  municipal  work 
shall  be  let  to  the  lowest  bidder  does  not 

Note, ^Remedy  of  lowest  bidder  for 
refusal  of  auth€>rlties  to  award  con' 
tract  to  him. 

It  is  assumed  in  this  note  that  the  bid- 
der who  is  seeking  to  enforce  his  rights 
is  the  lowest  bidder,  or  the  lowest  re- 
sponsible or  best  bidder,  so  that,  under  the 
law,  it  is  the  duty  of  the  proper  public 
officials  to  award  him  the  contract;  and 
the  question  to  be  treated  here  is  whether, 
assuming  that  he  is  entitled  to  the  contract 
and  its  benefits,  he  has  any  remedy,  and, 
if  so,  what  remedy,  if  the  officials  refuse  to 
accept  his  bid,  or,  having  accepted  it,  re- 
fuse to  enter  into  a  formal  contract  with 
him,  or  otherwise  seek  to  deprive  him  of  the 
benefit  of  his  bid.  What  constitutes  a  bid* 
der    the    lowest    bidder    is    not    discussed. 
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give  such  bidder  a  right  of  action  against 
a  municipality  for  his  lost  profits  in  case 
*  the  contract   is,   contrary   to  the  statute, 
awarded  to  a  higher  bidder. 

Same  —  bid  as  effecting  contract. 

2.  The  making  of  the  lowest  bid  for  the 
performance  of  municipal  work,  in  responsie 
to  an  advertisement,  does  not  effect  a  con- 
tract with  the  municipality,  a  breach  of 
which  will  give  the  bidder  a  right  of  action, 
although  the  statute  requires  the  contract 
to  be  let  to  the  lowest  bidder,  where  the 
advertisement  reserves  the  right  to  reject 
any  or  all  bids.  ^ 

(May  10,  1910.) 

APPEAL  by  plaintiff  from  a  judgment 
entered  upon  an  order  of  the  Appellate 
Division  of  the  Supreme  Court,  Second  De- 


partment, overruling  exceptions  by  plaintiff 
which  were  ordered  by  a  Trial  Term,  Part 
2,  for  Westchester  County,  to  be  heard 
by  the  Appellate  Division  in  the  first  in- 
stance, and  dismissing  the  complaint  in  an 
action  brought  to  recover  damages  for  al- 
leged wrongful  failure  to  award  plaintiff 
a  contract  for  certain  public  work.  Af- 
firmed. 

Statement  by  Chase,  J.; 

The  defendant's  charter  provides :  "When- 
ever any  expenditures  to  be  made  or  in- 
curred by  the  common  council  or  city  board 
or  any  city  officer  in  behalf  of  the  city,  for 
work  to  be  done,  or  materials  or  supplies 
to  be  furnished,  .  .  .  shall  exceed  $200, 
the  city  clerk  shall  advertise  for  and  re- 


Hence,  the  right  of  the  pfficers  to  exercise 
a  discretion  as  to  who  is  the  lowest  bidder 
is  not  treated.  So,  too,  cases  are  omitted 
where  the  deciding  point  was  the  right  to 
reject  any  and  all  bids,  and  to  abandon  the 
work  or  readvertise.  *  As  to  right  of  lowest 
bidder  on  a  public  contract,  see  note  to 
Anderson  v.  St.  Louis  Public  Schools,  26 
L.R.A.  707.  As  to  sufficiency  of  specifica- 
tions where  public  contract  is  required  to 
be  awarded  to  lowest  bidder,  see  note-  to 
Hannan  r.  Board  of  Education,  post,  214. 

If  a  duty  is  imposed  for  the  benefit  of 
one  person  or  class  of  persons,  and  an- 
other's advantage  from  its  discharge  is  mere- 
ly incidental,  and  not  a  part  of  the  design 
of  the  statute,  no  such  right  is  created  in 
favor  of  the  latter  as  forms  the  subject  of 
an  action  at  law  or  of  a  suit  in  equity.  As 
sustaining  this  general  proposition,  see,  in- 
ter alia,  Colorado  Paving  Co.  v.  Murphy,  37 
L.R.A.  630, 23  C.  C.  A.  631,  49  U.  S.  App.  17, 
78  Fed.  28,  appeal  dismissed  for  want  ot 
jurisdiction  in  166  U.  S.  719,  41  L.  ed.  1188, 
17  Sup.  Ct.  Rep.  997;  Talbot  Paving  Co.  v. 
Detroit,  109  Mich.  657,  63  Aiu.  St.  Rep.  604, 
67  N.  W.  979, — ^which  are  all  cases  relating 
to  rights  of  lowest  bidder. 

The  usual  provision  in  municipal  char- 
ters, that  contracts  for  public  work  shall  be 
awarded  to  the  lowest  or  lowest  reliable 
and  responsible  bidder,  was  not  enacted  to 
furnish  employment  for  contractors,  or  to 
benefit  a  bidder  for  such  work,  but  with  the 
design  to  benefit  and  protect  the  property 
holders  and  taxpayers  of  the  municipali- 
ties. Colorado  Paving  Co.  v.  Murphy,  su- 
pra; Vincent  v.  Ellis,  116  Iowa,  609,  88 
N.  W.  836;  Talbot  Paving  Co.  v.  Detroit, 
supra;  East  River  Gaslight  Co.  v.  Don- 
nelly, 93  N.  Y.  667 ;  Carmichael  v.  McCourt, 
27  Ohio  C.  C.  776;. Com.  ex  rel.  Snyder  v. 
Mitchell,  82  Pa.  343;  and  other  cases. 

This  principle,  therefore,  has  been  held 
to  be  fatal  to  the  right  of  the  lowest  bidder 
to  any  relief,  either  in  law  or  equity,  for 
failure  of  the  authorities  to  award  him  the 
contract,  or  to  prevent  the  contract  being 
awarded  to  another.  It  goes  not  to  defeat 
any  particular  cause  of  action,  but  to  de- 
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feat  the  right  to  any  relief.   Colorado  Pav- 
ing Co.  V.  Murphy,  supra. 

Injunction. 

Hence,  although  taxpayers  and  property 
holders,  whose  right*  of  property  may  be 
injuriously  affected  by  the  fraudulent  or 
arbitrary  violation  of  this  and  similar  pro- 
visions of  city  charters,  may  maintain  a 
suit  to  enjoin  such  action  by  public  officers 
whose  duty  it  is  to  comply  with  them,  yet 
the  lowest  reliable  and  responsible  bidder  for 
a  contract  for  public  work  has  no  such 
vested  or  absolute  right  to  a  compliance 
with  such  provisions  of  the  statutes  as  will 
enable  him  to  maintain  an  injunction 
against  their  violation  by  public  officials, 
because  these  provisions  were  not  enacted 
for  his  benefit.  Colorado  Paving  Co.  v.  Mur- 
phy and  Carmichael  v.  McCouri,  supra; 
Adams  v.  Ives,  63  N.  Y.  650. 

But  it  has  been  held  that  where  the 
officials  are  vested  with  the  right  to  reject 
all  bids  or  accept  the  lowest,  the  court,  at 
the  suit  of  the  lowest  bidder,  may  enjoin 
the  officials  from  entering  into  a  con- 
tract with  a  higher  bidder,  but  will  not, 
by  mandamus,  compel  them  to  award  the 
contract  to  the  lowest  bidder.  Akron  v. 
France,  24  Ohio  C.  C.  63. 

One  claiming  to  be  the  lowest  bidder  for 
cleaning  certain  streets  cannot,  when  his 
bid  is  rejected  and  the  contract  awarded  to 
another,  have  a  temporary  injunction 
against  the  officials,  forbidding  them  from 
proceeding  under  such  contract,  continued 
in  force  until  litigation  regarding  the  rights 
of  such  bidder  is  finally  determined,  since 
such  injunction  could  be  of  little  value  to 
such  bidder,  and  might  seriously  affect  the 
public  health.  McCafferty  v.  Glazier,  10 
How.  Pr.  475. 

The  lowest  bidder  for  laying  a  street  car 
track,  whose  only  competitor  was  an  exist- 
ing street  railway  company,  cannot,  when 
the  council  rejects  both  bids,  and  allows 
the  street  railway  company  to  exercise  a 
right  given  in  their  franchise  to  build  the 
track  as  an  extension  of  their  existing 
tracks,  have  such  construction  of  the  tracks 
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ceive  proposals  therefor,  in  such  manner  as 
the  common  council,  or  as  the  board  or  of- 
ficer charged  with  making  such  contract, 
shall  prescribe,  and  the  contract  therefor 
shall  be  let  to  the  lowest  responsible  bidder, 
who  shall  execute  a  bond  to  said  city,  with 
one  or  more  sureties,  being  freeholders,  for 
the  faithful  performance  of  the  contract." 
Laws  1899,  chap.  128,  §  33.  The  city  clerk, 
in  pursuance  of  said  statute  and  resolutions 
of  the  common  council  of  the  defendant, 
published  a  notice  as  follows:  "Sealed  pro- 
posals will  be  received  by  the  city  clerk  at 
his  office  ...  for  the  regulating  and 
grading  of  ...  in  the  city  of  New 
Rochelle,  upon  plans  and  specifications  pre- 
pared by  the  city  engineer,  which  may  be 
procured  upon  application  at  his  office  in 


the  city  ball  building.  ...  A  certified 
check  to  the  amount  of  $1,000  must  accom- 
pany each  bid.  .  .  .  The  common  coun- 
cil reserves  the  right  to  reject  any  and  all 
bids.  .  .  ."  In  pursuance  of  such  no- 
tice, six  bids  were  filed  in  accordance  with 
said  advertisement.  The  bids  were  in  items 
which  required  a  computation  to  determine 
the  aggregate  amount  of  each  bid.  Accom- 
panying the  plaintiflf's  bid  was  a  certified 
check  for  $1,000,  and  a  written  statement 
by  a  responsible  surety  company  that  in 
case  the  contract  was  awarded  to  the  plain- 
tiiT,  such  surety  company  would  become 
bound  as  such  surety  and  guarantor  for  the 
faithful  performance  of  the  contract,  and 
execute  a  bond  therefor,  as  required  by  the 
statute.     The   plaintiff  was  a   responsible 


«njoined.  Johnson  v.  West  Side  Street  R. 
Co.  9  Ohio  Dec.  Reprint,  71. 

In  Campbell  v.  Philadelphia,  10  W.  N.  C. 
221,  it  was  held  that  the  lowest  bidder, 
whose  bid  had  been  accepted,  was  entitled  to 
an  injunction  forbidding  the  officials  from 
inserting  in  the  formal  contract  a  provi- 
aion  not  contained  in  the  advertisements, 
whereby  payment  of  part  of  his  compensa- 
tion would  be  delayed.  Here  the  acceptance 
of  his  bid  was  treated  as  making  a  con- 
tract, the  terms  of  which  would  be  gathered 
from  the  advertisement  and  bid,  and  which 
the  officials  could  not  change,  and  the  case 
is  distinguished  from  one  where  the  officials 
had  refused  to  accept  the  lowest  bid. 

Injunction  will  not  lie  at  the  suit  of  the 
lowest  bidder,  who  claims  to  have  a  valid 
ijontract  with  the  municipality,  to  prevent 
the  municipality  from  entering  into  a  con- 
tract with  another,  since,  if  his  claim  is 
<:drrect,  he  has  an  adequate  remedy  at  law. 
Riker  v.  Oakland  Circuit  Judge,  138  Mich. 
181,  101  N.  W.  229. 

A  taxpayer  having  a  substantial  interest 
in  the  controversy  as  such  is  not  debarred 
from  bringing  an  action  to  enjoin  the 
awarding  of  a  contract  to  one  not  the  low- 
est bidder,  by  the  fact  that  he  was  him- 
self the  lowest  bidder,  and  has  thus  also  an 
ulterior  motive.  Times  Pub.  Co.  v.  Everett, 
9  Wash.  618,  43  Am.  St.  Rep.  865,  37  Pac. 
695;  Mazet  v.  Pittsburgh,  137  Pa.  548,  20 
Atl.  693;  Times  Printing  Co.  v.  Seattle,  25 
W^ash.  149,  64  Pac.  940;  Hannan  v.  Board 
of  Education  (Okla.)  post,  214, 107  Pac.  646. 

Mandamus. 

Principally  on  the  ground  that  such  stat- 
utes were  not  enacted  for  the  benefit  of  the 
lowest  bidder,  it  has  been  held  that  man- 
damus will  not  lie  at  the  suit  of  the  low- 
est bidder,  to  compel  the  public  officials  to 
enter  into  a  contract  with  him.  Vincent  v. 
Ellis,  supra;  People  ^'x  rel.  Belden  v.  Con- 
tracting Board,  27  N.  Y.  378;  People  ex  rel. 
Ryan  v.  Aldridge,  83  Hun,  279,  31  N.  Y. 
Supp.  920  (where  bid  was  accepted,  but  no 
formal  contract  made) ;  Com.  ex  rel.  Sny- 
der V.  Mitchell,  supra;  American  Pav.  Co. 
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V.  Wagner,  139  Pa.  623,  21  Atl.  160  (where, 
however,  the  official  reserved  and  exercised 
the  right  to  refuse  to  grant  the  contract  to 
anyone) ;  Com,  ex  rel.  Hackett  v.  Phila- 
delphia, 13  W.  N.  C.  61;  State  ex  rel. 
Phelan  v.  Board  of  Education,  24  Wis.  683 
(will  not  lie  as  matter  of  right). 

But  a  contrary  ruling  has  been  made  in 
many  cases,  usually  without  much,  if  any, 
discussion  of  the  reason.  State  ex  rel. 
Whedon  v.  York  County,  13  Neb.  67,  12  N. 
W.  817  (in  which  mandamus  was  issued,  it 
being  assumed  without  argument  that  re- 
lator was  entitled  thereto  if  he  was  shown 
to  be  the  lowest  bidder) ;  State  ex  rel. 
Woodruff -Dun  lap  Printing  Co.  v.  Cornell, 
52  Neb.  25,  71  N.  W.  961;  People  ex  rel. 
Putnam  v.  Buffalo  County,  4  Neb.  150  {dic- 
tum) ;  Marsh  v.  State,  2  Neb.  (Unof.)  372, 
96  N.  W.  520;  People  ex  rel.  Vickerman  v. 
Contracting  Board,  46  Barb.  254;  People 
ex  rel.  Mathews  v.  Buffalo,  6  Misc.  36,  25 
N.  Y.  Supp.  50;  Boren  v.  Darke  County,  21 
Ohio  St.  311;  Beaver  v.  Institution  for 
Blind,  19  Ohio  St.  97;  State  v.  Marion 
County,   39  Ohio  St.  188. 

Mandamus  will  not  be  granted  in  favor 
of  the  best  bidder,  to  compel  the  execution 
of  a  contract  with  him  by  the  municipal 
authorities,  after  one  has  been  in  fact  let  to 
another.  State  ex  rel.  Prince  v.  Police  Jury, 
108  La.  311,  32  So.  363  (whether  it  would 
lie  before,  not  decided )  ;  Talbot  Pavfng  Co. 
V.  Detroit,  91  Mich.  262,  61  N.  W.  933; 
People  ex  rel.  Belden  v.  Contracting  Boards 
supra;  Weed  v.  Beach,  56  How.  Pr.  470; 
People  ex  rel.  Gibb  v.  Board  of  Education, 
6  N.  Y.  Supp.  392;  Re  Hilton  Bridge 
Constr.  Co.  13  App.  Div.  24,  43  N.  Y.  Supp. 
99  (where  successful  bidder  was  not  made 
a  party) ;  Capital  Printing  Co.  v.  Hoev,  124 
N.  C.  767,  33  S.  E.  160;  State  ex  rel.  Nevins 
V.  Printing  Comrs.  18  Ohio  St.  386;  Deck- 
man  V.  Oak  Harbor,  10  Ohio  C.  C.  409  (in 
which  90  per  cent  of  the  work  had  been 
done  by  another,  to  whom  the  contract  had 
been  awarded )  ;  Detroit  Free  Press  v.  State 
Auditors,  47  Mich.  145.  10  N.  W.  171. 

The  reason  sometimes  given  is  that  the 
result  of  ordering  a  second  contract  for  the 
same  work  would  be  to  subject  the  state  to 


1910. 


MOLLOY  V.  NEW  ROCHELLE. 


129 


bidder.  After  the  opening  of  the  bids,  the 
common  council  referred  all  the  bids  to  the 
street  and  sidewalk  committee  and  the  city 
engineer  to  tabulate  and  report  at  an  ad- 
journed meeting,  and  the  meeting  then  ad- 
journed to  a  day  specified.  On  the  ad- 
journed day,  the  conunittee  to  which  the 
bids  were  referred  reported,  by  which  re- 
port it  appeared  that  the  aggregate  amount 
of  the  plaintiff's  bid  was  $61,626.30,  and 
that  he  was  the  lowest  bidder.  Without 
discussion  or  further  consideration,  a  reso- 
lution was  then  offered  and  passed,  as  fol- 
lows: "Resolved,  that  the  bid  of  F.  W. 
Molloy  (plaintiff)  be  rejected."  Thereupon 
a.  further  resolution  was  adopted,  as  fol- 
lows: "On  motion  .  .  .  the  contract 
for  the  improvement  of  North  avenue,  Hor- 


ton  avenue,  and  Brook  street  is  awarded  to 
Ensignor  Brothers,  at  the  sum  of  $64,^ 
204.40."  The  plaintiff  thereupon  filed  a 
protest  against  the  action  of  the  common 
council,  and  subsequently  brought  this  ac- 
tion. 

At  the  trial  term,  the  pla'ntiff,  in  addi- 
tion to  showing  the  facts  as  stated,  offered 
evidence  to  show  that  his  profits  on  the  con- 
tract would  have  been  $16,889.40,  and  rested. 
The  court  thereupon  dismissed  the  com- 
plaint, and  ordered  that  the  exceptions 
taken  during  the  trial  be  heard  in  the  first 
instance  at  the  appellate  division,  and  that 
entry  of  judgment  upon  the  verdict  afore- 
said be  suspended  in  the  meantime  until 
the  hearing  and  decision  by  said  appellate 
division  of  said  exceptions.  The  appellate 


the  payment  of  double  compensation.  Peo- 
ple ex  rel.  Belden  v.  Contracting  Board, 
flupra. 

Of  course,  jurisdictions  which  hold  that 
mandamus  will  not  issue  at  all  at  the  suit 
of  the  lowest  bidder,  to  compel  the  award 
of  the  contract  to  him,  would,  a  fortiori, 
make  the  same  ruling  when  the  contract 
was  awarded  to  another. 

But  the  contrary  ruling  has  been  made. 
Marsh  V.  State  and  Boren  v.  Darke  County, 
supra  (in  which  some  work  had  been  done 
by  the  successful  but  higher  bidder). 

And  mandamus  was  allowed  in  favor  of 
the  lowest  bidder  for  an  entire  work,  al-. 
though  the  public  officials  had,  contrary  to 
law,  divided  up  the  work,  and  attempted 
to  award  portions  of  it  to  others.  State 
ex  rel.  WocKiruff-Dunlap  Printing  Co.  v.  Cor- 
nell, supra. 

The  highest  bidder  at  a  tax  sale  may  en- 
force his  bid  by  compelling  the  treasurer  to 
issue  a  certificate  of  sale  for  the  land  pur- 
chased. Richardson  County  v.  Miles,  7  Neb. 
123   {dictum). 

An  official  whose  duty  is  limited  to  pass- 
ing on  the  sufficiency  of  bonds  of  bidders, 
who  refuses  to  pass  on  the  sufficiency  of  the 
bond  of  the  lowest  bidder,  on  account  of  cer- 
tain untenable  objections  to  the  legality  of 
the  work  itself,  may,  at  the  suit  of  such 
lowest  bidder,  be  compelled  by  mandamus 
to  make  a-rlecision;  but  as  his  duty  calls 
for  an  exercise  of  judgment,  the  court  will 
not  control  his  discretion  by  indicating 
what  his  decision  shall  be.  People  ex  rel. 
McKown  V.  Green,  60  How.  Pr.  503. 

In  People  ex  rel.  Mathews  v.  Buffalo,  su- 
pra, where  the  board  of  aldermen  wrong- 
fully rejected  a  bid  because  of  the  insuf- 
ficiency of  the  bond,  when  no  bond  was  re- 
quired by  law,  a  mandamus  was  issued,  re- 
quiring the  board  to  consider  the  relator's 
bid  as  valid  and  regular,  and  that  they 
determine  whether  or  not  the  relator  is  re- 
sponsible, and  the  lowest  bidder,  free  from 
■deception,  frauds  or  collusion,  and  if  they 
find  in  the  affirmative,  to  award  the  con- 
tract to  the  relator. 

It  was  held  in  People  ex  rel.  Holler  v. 
Board  of  Contract,  2  How.  Pr.  N.  S.  423, 
30  L.R.A.(N.S.) 
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that  when  a « city  council  by  resolution  lets 
a  contract  for  paving  a  street  to  the  low- 
est bidder,  the  latter  has  a  right  to  have 
the  proper  contract  written  out,  in  accord- 
ance with  his  bid,  so  accepted,  and  manda- 
mus will  issue  to  compel  its  execution. 

It  was  also  held  in  People  ex  rel.  John 
Single  Paper  Co.  v.  Edgcomb,  112  App. 
Div.  604,  98  N.  Y.  Supp.  965  (two  judges 
dissenting),  that  where  the  advertisement 
for  bids  n>r  printing  contains  the  illegal  re- 
quirement that  only  union  labor  be  em- 
ployed on  the  work,  and  the  lowest  bid  is 
accepted,  the  board  whose  duty  it  is  to  pass 
on  the  sufficiency  of  the  bond,  which  re- 
fuses to  approve  it  on  the  sole  ground  that 
it  does  not  contain  the  illegal  requirement, 
may  be  compelled  by  mandamus  to  accept 
the  bond.  The  above  two  cases  were  doubt- 
less decided  on  the  theory  that  the  accept- 
ance of  the  bid  completed  the  contract. 

One  who  was  the  highest  bidder  for  the 
privilege  of  leasing  public  lands,  who  re- 
fused to  accept  the  lease  when  offered  at 
the  amount  of  his  bid,  cannot  compel  the 
board  of  public  lands  to  accept  a  lower  bid 
made  by  him  at  a  subsequent  competition, 
though  he  was  then  the  highest  bidder,  since 
he  did  not  act  in  good  faith.  State  ex  rel. 
Reed  v.  Scott,  18  Neb.  69T,  26  N.  W.  386. 

As  to  right  of  lowest  bidder  to  mandamus 
after  aceptance  of  his  bid,  see  also  infra, 
under  title  "Damages." 

Action  for  damages — ^in  general. 

The  lowest  bidder,  whose  bid  has  been 
rejected  in  favor  of  another,  has  no  right 
of  action  at  law  to  recover  against  the  mu- 
nicipality profits  which  he  might  have  made 
had  his  bid  been  accepted.  Talbot  Pavinc; 
Co.  V.  Detroit,  109  Mich.  657,  63  Am.  St. 
Rep.  604,  67  N.  W.  979;  Smith  v.  New  York, 
10  N.  Y.  604. 

Nor  has  he  a  right  of  action  for  dam- 
ages against  the  official  personally,  when 
the  latter,  in  good  faith,  refuses  to  award 
him  the  contract.  American  Pav.  Go.  v. 
Wagner,  139  Pa.  623,  21  Atl.  160. 

And  it  has  even  been  held  that  hfi  has  no 
right    of   action   for   damages    against    the 
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division  overruled  the  exceptions,  and  judg- 
ment was  entered,  dismissing  the  com- 
plaint. 

Messrs.  li.  Ijaflin  KellosfiT  and  Alfred 
C.  Patt^,  with  Messrs.  Kellogg  A  Rose, 

for  appellant: 

The  plaintiff  being  concededly  the  lowest 
responsible  bidder,  the  arbitrary  rejection 
of  his  bid,  and  the  acceptance  of  a  higher 
bid  by  the  common  council,  was  absolutely 
unauthorized  and  illegal. 

People  ex  rel.  Coughlin  v.  Gleason,  121 
N.  Y.  631,  26  N.  E.  4. 

The  mandatory  provisions  of  the  charter 
entitled  the  plaintiff,  as  the  lowest  respon- 
sible bidder,  to  the  contract,  as  a  matter  of 
law;  and  a  refusal  by  the  city  to  enter 
into  a  written  contract  with  him  therefor 
was  a  breach  entitling  him  to  damages. 

People  ex  rel.  Lunney  v.  Campbell,  72  N. 
Y.  496;  Lynch  v.  New  York,  2  App.  Div. 
213,  37  N.  Y.  Supp.  798;  Pennell  v.  New 
York,  17  App.  Div.  456,  46  N.  Y.  Supp.  229 ; 
Beckwith  v.  New  York,  121  App.  Div.  462, 
106  N.  Y.  Supp.  176;  Walsh  v.  New  York, 
113  N.  Y.  142,  20  N.  E.  825;  Argenti  v. 
San  Francisco,  16  Cal.  255;  Ft.  Madison 
V.  Moore,  109  Iowa,  476,  80  N.  W.  627; 
Safety  Insulated  Wire  &  Cable  Co.  v.  Bal- 
timore, 13  C.  C.  A.  376,  25  U.  S.  App.  166, 


66  Fed.  140;  Turner  v.  .^remont,  159  Fed. 
221. 

Mr.  Michael  J.  Tierney,  for  respond- 
ent: 

There  was  no  contractual  relation  be- 
tween the  plaintiff  and  defendant,  and  the 
complaint  was  properly  dismissed. 

Walsh  v.  New  York,  113  N.  Y.  142,  20 
N.  E.  825;  People  ex  rel.  Francis  v.  Troy, 
78  N.  Y.  33,  34  Am.  Rep.  500;  Erving  v. 
New  York,  131  N.  Y.  133,  29  N.  E.  1101; 
Gleason  v.  Peerless  Mfg.  Co.  1  App.  Div. 
257,  37  N.  Y.  Supp.  267;  East  River  Gas- 
light Co.  V.  Donnelly,  93  N.  Y.  557;  Com. 
ex  rel.  Snyder  v.  Mitchell,  82  Pa.  343; 
Findley  v.  Pittsburgh,  82  Pa.  351 ;  Douglass 
V.  Com.  108  Pa.  559. 

Although  the  common  council  did  not 
give  due  consideration  to  the  plaintiff's 
bid,  he  would  not  be  entitled  to  recover  any 
damages  for  the  rejection  of  his  bid  and 
the  failure  to  award  him  the  contract. 

Dill.  Mun.  Corp.  4th  ed.  §  470 ;  Smith  r. 
New  York,  10  N.  Y.  604;  Smith,  Modern 
Law  of  Mun.  Corp.  §  746-i;  Strong  v. 
Campbell,  11  Barb.  138;  Colorado  Paving 
Co.  V.  Murphy,  37  L.R.A.  634,  23  C.  C.  A. 
631,  49  U.  S.  App.  17,  78  Fed.  28;  Com. 
ex  rel.  Snyder  v.  Mitchell  and  Findley  v. 
Pittsburgh,  supra;  East  River  Gaslight  Co. 
V.  Donnelly,  93  N.  Y.  561. 


officials  who  refused  to  declare  him  to  be  the 
lowest  bidder,  and  to  award  the  contract  to 
him,  even  though  it  be  granted  that  he  was 
in  fact  the  lowest  bidder,  and  entitled  to 
the  contract,  and  though  this  was  known 
to  the  officials,  and  though  they  acted  ma- 
liciously in  refusing  to  declare  him  to  be 
the  lowest  bidder,  since  their  determination 
is  judicial  in  its  nature.  East  River  Gas- 
light Co.  V.  Donnelly,  93  N.  Y.  557. 

— where  bid  has  been  accepted. 

But  if  his  bid  has  been  accepted,  and 
he  has  a  clear  legal  right  to  have  a  contract 
executed,  he  may  sue  for  damages,  but 
cannot  have  mandamus  to  compel  the  exe- 
cution of  the  contract,  as  his  remedy  at 
law  is  sufficient.  Safety  Insulated  Wire 
&  Cable  Co.  v.  Baltimore,  13  C.  C.  A.  375, 
26  U.  S.  App.  166,  66  Fed.  140;  People  ex 
rel.  Lunney  v.  Campbell,  72  N.  Y.  496; 
People  ex  rel.  Heckley  v.  Croton  Aqueduct 
Board,  49  Barb.  259;  People  ex  rel.  Dowd- 
ney  v.  Thompson,  99  N.  Y.  641,  1  N.  E. 
642;  People  ex  rel.  Gibb  v.  Board  of  Edu- 
cation, supra;  People  ex  rel.  Ryan  v.  Ald- 
ridge,  83  Hun,  279,  31  N.  Y.  Supp.  920 
(semble)  ;  Lynch  v.  New  York,  2  App.  Div. 
213.  37  N.  Y.  Supp.  798;  Pennell  v.  New 
York,  17  App.  Div.  455,  45  N.  Y.  Supp.  229 ; 
Beckwith  v.  New  York,  121  App.  Div.  462. 
106  N.  Y.  Supp.  175. 

These  cases  seem  to  proceed  on  the  the- 
ory that  the  acceptance  of  the  bid  cre- 
au  UKJL(N.6.) 


ated  a  contract  enforceable  at  law,  render- 
ing mandamus  unnecessary. 

When  a  bid  has  been  duly  accepted  by 
the  proper  officials  of  a  municipality,  it 
becomes  a  contract,  and  cannot  be  there- 
after revoked  by  the  municipality,  and  a  re- 
fusal on  its  part  to  carry  it  out  will  sub- 
ject it  to  an  action  for  damages.  Safety 
Insulated  Wire  &  Cable  Co.  v.  Baltimore, 
supra. 

Right  to  appeal. 

In  some  states,  by  statute,  an  appeal  lies 
from  the  action  of  the  county  board  or  oth- 
er body  having  power  to  let  contracts  to  the 
lowest  bidder.  Under  such  a  statute,  it 
has  been  held  that  the  court,  on  appeal  from 
the  action  of  the  board  in  awarding  a  con- 
tract to  one  not  the  lowest  bidder,  may  or- 
der the  contract  to  be  awarded  to  the  low- 
est bidder.  Baum  v.  Sweeney,  5  Wash. 
712,  32  Pac.  778;  State  ex  rel.  De  Rackin 
V.  Allen,  8  Wash.  168,  35  Pac.  609. 

When  an  appeal  lies,  resort  cannot  be  had 
to  mandamus,  as  the  right  of  appeal  is  an 
adequate  remedy.  State  ex  rel.  De  Rack- 
in  V.  Allen,  supra. 

Certiorari. 

In  Townsend  v.  Copeland,  66  Cal.  612, 
it  was  held  that  the  action  of  a  board  of 
supervisors  of  a  county  in  rejecting  a  bid 
for  county  printing  is  not  judicial  in  its 
nature,  and  hence  cannot  be  reviewed  by 
certiorari,  at  the  instance  of  the  lowest  bid- 
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Chase,  J.,  delivered  the  opinion  of  the 
oourt: 

Provisions  similar  to  the  one  in  the  d^ 
fendant's  charter,  from  which  we  have 
quoted,  are  common  in  municipal  charters 
everywhere.  Such  provisions  are  intended 
to  prevent  favoritism.  They  result  from  an 
effort  to  prevent  official  action  being  in- 
fluenced by  improper  motives.  The  same  ef- 
fort to  prevent  improper  official  action  finds 
expression  in  village  law  (Consol.  Laws, 
chap.  64),  §  332,  general  city  law  (Ck>nsol. 
Laws,  chap.  21 ) ,  §  3,  and  in  many  municipal 
charters,  where  it  is  provided  that  an  offi- 
cer therein  shall  not  be  directly  or  indirect- 
ly interested  in  a  contract  which  he,  or  a 
board  of  which  he  is  a  member,  is  authorized 
to  make  on  behalf  of  the  municipality. 
Municipal  officers  acting  in  behalf  of  the 
municipality  should  not  have  a  personal 
interest  in  determining  who  shall  be  award- 
ed a  contract,  or  be  affected  in  any  way  iu 
their  official  action  towards  a  favorite 
among  the  bidders.  Such  contracts  should 
be  made  with  the  lowest  responsible  bidder 
therefor,  because  there  is  less  opportunity 
in  contracts  so  let  for  improper  special 
agreements  to  the  disadvantage  of  the  cor- 
poration, and  such  contracts  are,  in  con- 
sequence thereof,  and  because  of  the  com- 
petition, more  economical  for  the  munici- 


pality. The  meaning  and  purpose  of  pro- 
visions in  municipal  charters  requiring  that 
contracts  shall  be  made  with  the  lowest 
responsible  bidders  therefor  have  been  re- 
peatedly defined  and  stated  by  the  courts. 

In  Brady  v.  New  York,  20  N.  Y.  312,  316, 
the  court,  referring  to  a  similar  provision 
in  the  charter  of  the  city  of  New  York, 
says:  "It  was  based  upon  motives  of  pub- 
lic economy,  and  originated,  perhaps,  in 
some  degree  of  distrust  of  the  officers  to 
whom  the  duty  of  making  contracts  for  the 
public  service  was  committed.  If  executed 
according  to  its  intention,  it  will  preclude 
favoritism  and  jobbing,  and  such  was  its 
obvious  purpose.  It  does  not  require  any 
argument  to  show  that  a  contract  made  in 
violation  of  its  requirements  is  null  and 
void."  In  People  ex  rel.  Coughlin  v.  Glea- 
son,  121  N.  Y.  631,  634,  25  N.  E.  4,  the 
court,  referring  to  a  similar  provision  in 
the  charter  of  Long  Island  City,  saysr 
"This  provision  was  inserted  in  the  char- 
ter undoubtedly  to  prevent  favoritism,  cor- 
ruption, extravagance,  and  improvidence  in 
the  procurement  of  work  and  supplies  for 
the  city,  and  should  be  so  administered  anrt 
construed  as  fairly  and  reasonably  to  ac- 
complish this  purpose." 

Such  a  statutory  provision,  enacted  as 
a  protection  to  the  corporation,  cannot  be 


der.  The  court  said :  "The  board,  in  deter- 
mining to  whom  the  contract  should  be 
awarded,  was  absolutely  obliged  to  award 
the  contract  to  the  lowest  bidder,  or  it  had 
a  right  to  exercise  its  discretion  in  the 
matter.  If  it  was  obliged  to  give  the  con- 
tract to  the  lowest  bidder,  it  follows  that 
there  was  nothing  in  the  power  which  was 
judicial  in  its  nature,  but  it  was  purely 
ministerial.  If,  on  the  other  hand,  the 
board  possessed  a  discretionary  power  in 
the  premises,  the  most  that  can  be  said 
against  its  action  is  that  it  was  erroneous, 
and  not  an  act  in  excess  of  its  jurisdiction. 
In  neither  case  is  certiorari  the  proper  rem- 
edy." 

It  was  similarly  held  in  People  ex  rel. 
Dean  v.  Contra  Costa  County,  122  Cal.  421, 
55  Pac.  131,  that  the  action  of  a  board  of 
supervisors  in  granting  a  franchise  in  pur- 
suance of  an  act  requiring  it  to  grant  all 
franchises  to  the  highest  bidder  is  legisla- 
tive, and  not  judicial,  and  hence  that  cer- 
tiorari will  not  lie  at  the  suit  of  one  claim- 
ing to  be  the  highest  bidder,  to  annul  the 
action  of  the  Ixmrd  in  granting  the  fran- 
chise to  another. 

So,  in  Hammer  v.  Smith,  11  Ariz.  420, 
94  Pac.  1121,  it  was  held  that  though  a 
statute  requires  "the  contract  (for  public 
printing)  to  be  let  to  the  best  responsible 
bidder,"  one  claiming  to  be  the  best  bidder 
cannot  have  the  action  of  a  board  of  super- 
visors in  awarding  the  contract  to  another 
reviewed  by  certiorari,  which,  by  statute, 
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"shall  be  granted  in  all  cases  where  the 
inferior  tribunal,  board,  or  officer  exercising 
judicial  functions  has  exceeded  the  juris- 
diction of  such  tribunal,  board,  or  officer,'^ 
since  the  function  exercised  by  the  board 
is  not  a  judicial  one.  The  court  said:  "In 
the  case  before  us  there  is  no  issue,  al- 
though there  is  demanded  the  exercise  of 
both  judgment  and  discretion  in  determin- 
ing who  is  the  best  responsible  bidder. 
There  is  no  issue,  because  there  is  but  one 
party  in  interest, — the  public.  As  against 
one  another,  the  bidders  present  an  issue, 
but  this  issue  is  merely  incidental.  Its 
adjudication  is  not  the  ultimate.  No  bid- 
der has  a  right  to  the  contract.  None  has 
a  right  or  privilege  of  any  sort  to  be  con- 
served by  the  board.  To  be  a  party  to  a 
judicial  determination,  one  must  present, 
as  against  his  adversary,  a  right  or  privi- 
lege to  be  maintained  or  denied.  The  dis- 
cretion and  judgment  exercised  in  this  mat- 
ter are  those  of  an  agent,  seeking  the  best 
interest  of  his  principal  in  letting  a  con- 
tract. They  are  executive  discretion  and 
judgment,  not  judicial." 

But  there  are  cases  in  which  certiorari 
has  been  successfully  resorted  to  by  the 
lowest  bidder  to  set  aside  the  action  of  a 
public  board  in  awarding  the  contract  to 
another.  State,  Connolly,  Prosecutor,  v. 
Hudson  County,  67  N.  J.  L.  28G,  30  Atl. 
548;  Faist  v.  Hoboken,  72  N.  J.  L.  361, 
60  Atl.  1120;  Jacobson  v.  Board  of  Educa- 
tion (N.  J.  L.)  64  Atl.  609.  R.  A.  E. 
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used  to  make  a  disobedience  of  its  provi- 
sions by  the  municipal  officers  a  double 
source  of  punishment  to  the  municipality. 
If  the  plaintiff  is  right  in  his  contention, 
then  a  disobedience  of  the  provisions  of  the 
statute  will  make  the  municipality  pay  the 
difference  between  the  lowest  bid  and  the 
bid  for  which  the  contract  is  made,  and 
also  the  profit  that  the  lowest  responsible 
bidder  would  have  made  if  the  statute  had 
not  been  violated.  But  such  is  not  the 
purpose  of  the  charter  provision.  In  Strong 
V.  Campbell,  11  Barb.  135,  138,  the  court 
says:  "Wherever  an  action  is  brought  for 
a  breach  of  duty  imposed  by  statute,  the 
party  bringing  it  must  show  that  he  had  an 
interest  in  the  performance  of  the  duty, 
and  that  the  duty  was  imposed  for  his  bene- 
fit. But  where  the  duty  was  created  or  im- 
posed for  the  benefit  of  another,  and  the 
advantage  to  be  derived  to  the  party  prose- 
cuting, by  its  performance,  is  merely  inci- 
dental, and  no  part  of  the  design  of  the 
statute,  no  such  right  is  created  as  forms 
the  subject  of  an  action."  In  East  River 
Gaslight  Co.  v.  Donnelly,  93  N.  Y.  567, 
661,  the  court,  referring  to  a  similar  stat- 
ute, says:  'The  statute  merely  provides  a 
scheme  for  the  prudent  administration  of 
the  affairs  of  the  city,  and  has  imposed  a 
duty  upon  the  defendants  to  carry  it  out. 
This  duty  appears,  from  the  plaintiff's 
showing,  to  have  been  violated.  But  the 
duty  is  a  public  duty  to  the  city  or  people 
at  large,  not  to  the  plaintiff  or  for  the  bene- 
fit of  individuals,  or  the  promotion  of  any 
private  interest,  nor  has  the  statute  given 
to  the  plaintiff  or  any  person  an  action  for 
its  violation."  The  court  used  the  lan- 
guage quoted  in  an  action  brought  by  the 
plaintiff  against  the  defendants,  who  com- 
posed the  common  council  of  Long  Island 
City,  to  recover  against  them  individually 
the  damages  which  he  claimed  to  have  in- 
curred by  reason  of  their  failure  to  obey 
the  statute.  Such  language,  however,  is  ap- 
plicable to  this  action,  in  which  the  plain- 
tiff seeks  to  make  the  municipality  respond 
in  damages  for  the  failure  of  its  officers  to 
obey  a  statute  enacted  for  the  express  pur- 
pose of  protecting  the  municipality  in  its 
property  rights.  The  statute  was  not  en- 
acted for  the  benefit  of  the  plaintiff,  and  he 
cannot  recover  by  reason  of  its  provisions. 
Talbot  Paving  Co.  v.  Detroit,  109  Mich.  657, 
63  Am.  St.  Rep.  604,  67  N.  W.  979. 

Although  the  plaintiff  asserts  rights  un- 
der the  statute,  he  also  claims  to  be  en- 
titled to  recover  on  contract.  No  con- 
tractual relation  can  arise  merelv  from  a 
bid,  unless,  by  the  terms' of  the  statute  and 
f he  advertisement,  a  bid  in  pursuance  there- 
of is,  as  a  matter  of  law,  an  acceptance  of 
an  offer,  wholly  apart  from  any  action  on 
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I  the  part  of  the  municipality  or  any  of  its 
j  officers.  Such,  plainly,  is  not  the  plaintiff's 
case.  The  statute  and  the  advertisement 
in  this  case  call  for  proposals.  The  com- 
mon council  reserved  the  right  to  reject  any 
and  all  bids.  Under  a  statute  requiring 
that  all  contracts  shall  be  awarded  to  the 
lowest  bidder,  the  body  awarding  the  con- 
tract, acting  in  good  faith,  may  refuse  to 
so  award  the  contract  if  they  deem  it  for 
the  best  interest  of  the  city  to  do  so,  and 
may  reject  all  of  the  bids  and  readvertise. 
Walsh  V.  New  York,  113  N.  Y.  142,  20  N. 
E.  826. 

This  court  in  Erving  v.  New  York,  131 
N.  Y.  133,  138,  29  N.  E.  1101,  1103,  says: 
"The  awarding  of  the  contract  on  the  part 
of  the  officer  to  one  of  several  bidders  re- 
quires the  exercise  on  his  part  of  judgment 
and  discretion,  and  the  award  itself  should 
be  manifested  by  lome  formal  official  act  on 
his  part,  and  ordinarily  reduced  to  writing, 
and  made  a  part  of  the  records  in  his  de- 
partment. In  no  other  way  can  the  rights 
of  the  parties  be  preserved,  at  least,  prior 
to  the  actual  execution  of  the  contract.  The 
mere  arithmetical  operation  of  ascertaining 
which  bid  is  the  lowest  does  not  constitute 
an  award.  The  duty  of  the  commissioner 
to  examine  the  proposals  and  award  the  con- 
tract is  judicial  in  its  nature  and  char- 
acter .  .  .  and  the  award  is  the  result 
of  a  judicial  act."  The  plaintiff's  bid  in 
this  case  was  never  accepted.  It  was  ex- 
pressly rejected  by  the  common  council. 
The  plaintiff,  therefore,  does  not  sustain  a 
contractual  relation  with  the  defendant,  and 
cannot  sustain  this  action  as  upon  contract. 
The  authorities  mentioned  by  the  plaintiff 
are  all  distingulsnable  from  this  case.  They 
are  each  based  upon  an  accepted  bid. 

In  Lynch  v.  New  York,  2  App.  Div.  213, 
37  N.  Y.  Supp.  798,  plaintiff  sought  to  re- 
cover damages  in  consequence  of  the  de- 
fendant's refusal  to  execute  a  contract 
whereby  the  plaintiff  was  to  perform  cer- 
tain work  in  the  construction  of  a  sewer  in 
the  city  of  New  York.  The  plaintiff  pre- 
sented a  bid  for  the  work,  pursuant  to  ah 
advertisement,  and  he  was  thereafter  duly 
notified  that  his  bid  was  the  lowest,  and 
that  the  contract  had  been  awarded  to  him. 
The  notice  to  the  plaintiff  was  given  in  ac- 
cordance with  the  action  and  determination 
of  the  commissioner  of  street  improve- 
ments, to  whom  the  bids  were  delivered. 
Six  days  thereafter,  the  commissioner  noti- 
fied the  plaintiff  that  his  bid  was  rejected 
on  account  of  an  irregularity  therein.  The 
defendant  then  refused  to  execute  the  for- 
mal contract  with  the  plaintiff,  and  this 
action  was  brought.  It  was  held  that  the 
proposal  by  the  plaintiff  and  the  accept- 
ance thereof  by   the  commissioner  consti- 
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tilted  a  contract,  binding  upon  both,   and 
that  it  was  then  too  late  to  reject  all  bids, 
and  that  the  plaintiff  was  entitled  to  judg- 
ment for  his  damages.     In  People  ex  rel. 
Lunney   v.   Campbell,   72   N.   Y.   496, .  498, 
the  relator  sought  by  mandamus  to  compel 
the   defendant,   as  commissioner  of   public 
works  of  the  city  of  New  York,  to  enter 
into  a  contract  with  him  for  certain  grad- 
ing, etc.    It  appeared  that  the  relator  was 
the  lowest  bidder  for  the  contract,  and  that 
his  bid  had  been  accepted  and  the  contract 
awarded  to  him.     The  special  term  denied 
the  application  for  a  mandamus,  and  the 
order  was  affirmed  by  the  general  term  of 
the  supreme  court,  and  also  by  this  court. 
This  court  says:     "There  appears  to  be  no 
question  that  if  the  proceedings  were  all 
regular   and   conducted   according   to   law, 
as  is  asserted,  and  the  relator  has  in  all  re- 
spects conformed  to  the  provisions  of  the 
city  charter,  that  he  has  a  right  of  action 
against  the  city  for  all  damages  which  he 
haff  sustained  by  reason  of  the  refusal  of 
the  commissioner  to  execute  and  carry  out 
the  contract.     No  rule  is  better  settled  by 
the  decision  of  the  courts  than  that  in  such 
a  ease  mandamus  will  not  lie."    In  Pennell 
▼.  New  York,  17  App.  Div.  455,  45  N.  Y. 
Supp.  229,  the  plaintiffs  were  the  lowest 
bidders   for   certain   work   in   the   city   of 
New  York.    The  bid  was  sent  by  the  com- 
missioner  of   public  works   to   the   comp- 
troller, for  his  approval  of  the  sureties  on 
the  contract.    A  change  in  the  sureties  was 
made   by  mutual   consent,   and   the  plain- 
tiffs were  informed  orally  by  the  commis- 
sioner of  public  works  that  he  would  execute 
a  contract  for  the  work  in  question.    Subse- 
quently, the  commissioner  refused  to  exe- 
cute the  contract.    It  was  held  that  the  bid- 
der was  entitled  to  recover  the  damages  sus- 
tained by  him  by  reason  of  such  refusal 
In  People  ex  rel.  Ryan  v.  Aldridge,  83 
Hun,  279,  31  N.  Y.  Supp.  920,  the  common 
council    of    Rochester    advertised    for   pro- 
posals for  a  survey  of  a  portion  of  the  terri- 
tory of  the  city,  and  directed  that  the  mayor 
execute   a    contract   for    the   work   to   the 
lowest  competent  surveyor  bidding  therefor. 
The  bid  of  the  relator  was  accepted,  and  the 
work   w^as   awarded   to   him  by  resolution. 
Shortly  thereafter,  the  common  council  vot- 
ed  to  reconsider  its   previous   action,   and 
indefinitely  postponed . further  action  there- 
on.   This  proceeding  was  brought  to  compel 
the  execution  of  the  contract  with  the  re- 
lator.    Held   that,    if   a   municipality   has 
contracted  with  a  party  to  do  certain  work, 
and  afterwards  refuses  to  have  it  done,  the 
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municipality  does  not  thereby  relieve  itself 
from  the  obligation  of  the  contract,  but  the 
remedy  of  the  contractor  is  confined  to  his 
action  for  damages  resulting  from  its  breach. 
It  is  urged  that,  unless  bidders  are  given 
some  rights  under  the  statutes  mentioned, 
it  will  result  in  the  statutes  being  wholly 
disregarded.  The  provisions  of  such  statutes 
are  always  rigidly  enforced  by  the  courts 
when  their  enforcement  is  sought  by  one  for 
whose  benefit  they  are  enacted.  Actions  up- 
on contracts  let  in  violation  of  such  statutes 
are  not  sustained.  Dickinson  v.  Pough- 
keepsie,  76  N.  Y.  65;  McDonald  v.  New 
York,  68  N.  Y.  23,  23  Am.  Rep.  144;  City 
Improv.  Co.  v.  Broderick,  126  Cal.  139,  57 
Pac.  776;  La  France  Fire  Engine  Co.  v. 
Syracuse,  33  Misc.  616,  68  N.  Y.  Supp. 
894;  Walton  v.  New  York,  26  App.  Div. 
76,  49  N.  Y.  Supp.  615;  Smith,  Modern  Law 
of  Mun.  Corp.  §  746.  The  petitions  of  con- 
tractors ^ho  have  taken  contracts  in  viola- 
tion of  such  statutes,  to  compel  municipal 
officers  to  pay,  in  pursuance  of  such  con- 
tracts, are  denied.  People  ex  rel.  Coughlin . 
V.  Gleason,  121  N.  Y.  631,  25  N.  E.  4.  As- 
sessments involving  expenditures  in  viola- 
tion of  such  statutes  are  set  aside  upon  the 
petition  of  taxpayers.  Re  Emigrant  In- 
dustrial Sav.  Bank,  75  N.  Y.  388,  People 
ex  rel.  Weiss  v.  Buffalo  (Sup.)  84  N.  Y. 
Supp.  434;  Re  Merriam,  84  N.  Y.  596. 

An  action  may  be  maintained  by  a  tax- 
payer to  prevent  any  illegal  official  act  by 
an  officer,  agent,  commissioner,  or  other  per- 
son, acting  on  behalf  of  a  municipal  corpora- 
tion. General  Municipal  Law  (Consol. 
Laws,  chap.  24),  §  51;  Code  Civ.  Proc. 
§  1925.  A  taxpayer  otherwise  qualified  to 
maintain  an  action  under  the  statutes  to 
prevent  illegal  official  .acts  and  a  waste  of 
public  funds  is  not  otherwise  disqualified 
because  specially  and  peculiarly  interested 
in  the  event.  Gage  v.  New  York,  110  App. 
Div.  403,  97  N.  Y.  Supp.  357;  Times  Pub. 
Co.  V.  Everett,  9  Wash.  518,  43  Am.  St.  Rep. 
865,  37  Pac.  695. 

Counsel  for  the  appellant,  in  his  oral 
argument,  requested  that  we  should  discuss 
in  this  opinion  the  question  of  the  power 
of  the  courts  in  any  case  to  direct  by  man- 
damus the  officer  or  board  charged  with  the 
duty  of  entering  into  municipal  contracts 
as  to  which  of  several  bidders  therefor 
should  be  awarded  the  contract.  That  ques- 
tion is  not  presented  on  this  appeal  for  our 
determination.  It  should  be  left  for  dis- 
cussion and  determination  in  a  case  w^here 
the  question  is  directly  and  necessarily  in- 
volved, unaffected  by  this  decision,  except 
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8o  far  as  it  is  controlled  by  what  we  have 
actually  and  necessarily  decided  herein. 

The  plaintiff  cannot  sustain  this  action, 
and  the  judgment  should  be  affirmed,  with 
costs. 

Callen,  Ch.  J.,  and  Halght,  Werner, 
Willard  Bartlett,  and  HIscock,  JJ.,  con- 
cur. 

Vann,  J.,  concurring: 

I  concur  in  the  result  upon  two  grounds: 
(1)  The  plaintiff  had  no  right  to  recover 
damages  from  the  defendant  for  breach  of 
contract,  because  there  was  no  contract,  as 
is  clearly  shown  by  Judge  Chase,  in  his 
opinion.  (2)  The  remedy  of  the  plaintiff 
was  by  mandamus  to  compel  the  execu- 
tion of  a  contract  in  accordance  with  the 
statute.  He  was  the  lowest  responsible  bid- 
der. He  tendered  adequate  security,  and  the 
statute  commanded  the  common  council,  un- 
less they  rejected  all  bids,  to  award  tlie  con- 
tract to  him.  People  ex  rel.  Coughlin  v. 
Gleason,  121  N.  Y.  631,  26  N.  E.  4.  The  re- 
jection of  his  bid,  and  the  acceptance  of  one 
higher  by  several  thousand  dollars,  was  ar- 
bitrary and  illegal.  It  was  presumptively 
corrupt,  for  favoritism  is  one  form  of  cor- 
ruption. For  such  a  violation  of  law  by 
those  who  represent  the  city,  there  should  be 
a  remedy  against  the  city,  and,  as  it  can- 
not be  by  way  of  damages  for  breach  of 
contract,  it  should  be  by  mandamus.  Other- 
wise competition  may  be  stifled  through 
the  want  of  inducement  to  bid  for  public 
work. 

The  opinion  in  People  ex  rel.  Lunney  v. 
Campbell,  72  N.  Y.  496,  in  so  far  as  it  de- 
clares that  there  is  no  remedy  by  mandamus 
in  such  cases,  was  obiter^  and  should  be  dis- 
regarded. At  least,  if  the  court  is  of  the 
opinion  that  mandanius  will  not  lie,  a  sug- 
gestion should  be  made  to  the  legislature, 
for  the  public  as  well  as  the  lowest  bidder 
need  protection.  In  many  cases  the  public 
can  be  adequately  protected  only  through 
the  lowest  bidder.  According  td  the  law,  as 
apparently  left  by  the  decision  about  to 
be  made,  the  city  is  helpless,  because  it  is 
in  the  hands  of  the  wrongdoers,  and,  if  the 
lowest  bidder  has  no  remedy,  there  is  no 
one  impelled  by  duty  or  self-interest  to  pre- 
vent the  violation  of  an  important  provi- 
sion, common  to  nearly  all  municipal  char- 
ters, designed  to  protect  the  public,  but  now 
practically  useless, 
30  L.R.A.(N.S.) 


OHIO  SUPREMB  COUBT. 

JAMES  F.  GOODLOVE,  Plff.  in  Err^ 

V. 

STATE   OF   OHIO. 

(82  Ohio  St.  365,  92  N.  E.  491.) 

Indictment  ~  descriptive  matter  ~  sur- 
plusage. 

1.  An  allegation  in  an  indictment,  de- 
scriptive of  that  which  is  essential  to  the 
charge  therein  made,  is  a  material  allega- 
tion, and  cannot  be  rejected  as  surplusage. 

Homicide  ~  identity  of  deceased  ~  e¥i« 
dence  —  safflclency. 

2.  Where  an  indictment  charges  the  ac- 
cused with  having  assaulted  and  killed  one 
"Percy  Stuckey,  alias  Frank  McCormick," 
evidence  that  the  defendant  assaulted  and 
killed  a  person  commonly  known  as  Frank 
McCormick  will  not  sustain  a  verdict  of 
guilty  against  the  defendant,  unless  it  also 
be  shown  that  the  Frank  McCormick  as- 
saulted and  killed  and  Percy  Stuckey  were 
one  and  the  same  pe*'son. 

(June  28,  1910.) 
Headnotes  by  the  Coubt. 


Sole. -^  Necessity  of  proving  that  per- 
son  hore  both  real  name  and  the 
alias  hy  tohich  the  indictment  pur^ 
ports  to  describe  hint. 

No  other  case  has  been  found  in  which 
the  exact  question  presented  in  Goodlove  v. 
State  has  been  raised. 

In  Evans  v.  State,  62  Ala.  6,  it  was  held 
unnecessary  to  prove  that  the  defendant, 
designated  under  an  alias,  was  known  and 
called  by  both  names,  but  that  where  he 
was  identified  by  one  of  them,  and  it  was 
shown  that  he  was  known  in  the  communi- 
ty by  that  name,  that  was  all  that  was 
necessary. 

In  Falkner  ▼.  State,  161  Ala,  77,  44 
So.  409,  where  an  indictment  for  murder 
alleged  the  killing  of  "Asaria  Simmons, 
alias  Dummy,"  the  court  said  that  proof 
of  the  alias  "Dummy"  met  all  the  require- 
ments; but  this  was  apparently  in  reply  to 
a  contention  that  the  indictment  required 
proof  that  the  deceased  was  known  as 
"Asaria  Dummy"  or  "Dummv  Simmons;" 
and  it  does  not  appear  whether  or  not  it 
was  proven  that  the  true  name  of  the  de- 
ceased  was   "Asaria  Simmons." 

Under  the  rule  that  the  indictment  must 
be  drawn  with  sufficient  certainty  fully  to 
apprise  the  accused  of  the  crime  with 
which  he  is  char|j[ed,  it  is  generally  held 
that  this  is  sufficiently  done  in  an  indict- 
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ERBOR  to  the  Circuit  Court  for  Wyan- 
dot County  to  review  a  judgment 
affirming  a  judgment  of  the  Court  of  Com- 
mon Pleas,  convicting  defendant  of  man- 
slaughter.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Sheets  &  West  and  Meek  A 
Stalter,  for  plaintiff  in  error: 

The  name  of  the  assaulted  person,  be- 
ing a  necessary  allegation,  must  be  proved 
as  laid,  and  any  variance  therein  will  be 
fatal. 

2  Bishop,  Crim.  Proc.  §  65;  1  Elliott, 
Ev.  §  200;  4  Elliott,  Ev.  §  2714;  Price  v. 
State,  19  Ohio,  423;  1  Bishop,  Crim.  Proc. 
§  683,  note  6;  1  Archbold,  Crim.  Pr.  &  PI. 
8th  ed.  241;  Moore  v.  State,  12  Ohio  St. 
387;  Wharton,  Crim.  Ev.  §  64;  State  v. 
Gaffery,  12  La.  Ann.  265;  R.  v.  Deeley, 
1  Moody,  C.  C.  303;  Hensley  v.  Com.  1 
Bush,  11,  89  Am.  Dec.  604;  State  v.  Tay- 
lor, 15  Kan.  420;  Lewis  v.  State,  90  6a. 
95,  15  S.  E.  697;  King  v.  State,  44  Ind. 
285;  People  v.  Hughes,  41  Cal.  234;  Owens 
V.  State  (Tex.  Crim.  Rep.)  20  S.  W.  558; 
Mead  v.  State,  26  Ohio  St.  505:  Humbard 
V.  State,  21  Tex.  App.  200,  17  S.  W.  126. 

Messrs.  H.  H.  Newell  and  D.  C.  Park- 
er, for  the  State: 

The  name  "Percy  Stuckey"  was  surplus- 
age, not  vital  to  the  case. 

Com.  V.  Hunt,  4  Pick.  252;  Com.  v.  Ran- 
dall, 4  Gray,  36;  State  v.  Craighead,  32 
Mo.  561. 

An  indictment  for  homicide  which  states 
the  name  by  which  deceased  was  known 
among  acquaintances  is  sufficient,  even 
though   it  be  not  the  true  name. 

Walter  v.  People,  32  N.  Y.  147;  Rye  v. 
State,  8  Tex.  App.  163;  Com.  v.  Desmar- 
teau,  16  Gray,  1;   Pyke  v.   State,  47   Fla. 


93,  36  So.  577;  People  v.  Woods,  65  Cal. 
121,  3  Pac.  466. 

No  prejudice  could  accrue  to  the  ac- 
cused for  any  change  or  omission  of  one 
or  more  of  the  names  given  in  the  in- 
dictment as  those  of  the  deceased,  or  even 
of  the  accused,  if  the  identity  of  the  de- 
ceased or  accused  was  established  by  the 
proof. 

People  V.  Lake,  110  N.  Y.  63,  6  Am.  St. 
Rep.  344,  17  N.  £.  146;  Moore  v.  State, 
47  Tex.  Crim.  Rep.  410,  83  S.  W.  1117; 
Kennedy  v.  People,  39  N.  Y.  245. 

Crew,  J.,  delivered  the  opinion  of  the 
court: 

At  the  October  term,  1908,  of  the  court 
of  common  pleas  of  Wyandot  county,  the 
grand  jury  of  said  county  found  and  pre- 
sented against  James  F.  Goodlove,  the 
plaintiff  in  error  herein,  a  certain  indict- 
ment of  which  the  following  is  a  copy. 

The  State  of  Ohio )  __ 
Wyandot  County   ]  ^' 

In  the  court  of  common  pleas,  Wyandot 
count,  Ohio,  of  the  term  of  October,  in 
the  year  of  our  Lord  one  thousand  nine 
hundred  and  eight.  The  jurors  of  the 
grand  jury  of  the  county  of  Wyandot  and 
state  of  Ohio,  then  and  there  duly  im- 
paneled, sworn,  and  charged  to  inquire  of 
and  present  all  offenses  whatever  com- 
mitted within  the  limits  of  said  county, 
on  their  said  oaths,  in  the  name  and  by 
the  authority  of  the  state  of  Ohio,  do  find 
and  present  that  James  F.  Goodlove,  late 
of  said  county,  on  the  6th  day  of  August, 
in  the  year  of  our  Lord  one  thousand  nine 
hundred  and  eight,  at  the  county  of  Wyan- 


ment  for  murder  when  the  evidence  shows 
that  the  deceased  was  known  to  the  ac- 
cused by  the  name  alleged. 

An  illustration  of  the  application  of  this 
test  is  furnished  by  People  v.  Lake,  110  N. 
Y.  61,  6  Am.  St.  Rep.  344,  17  N.  E.  146.  An 
indictment  for  incest  gave  the  name  of  the 
daughter  as  Greorgiana  Towne,  commonly 
known  as  Georgiana  X/ake;  but  the  proofs 
showed  that  she  was  named  Georgiana 
Jeanette  Lake,  and  generally  spoken  of  as 
Nettie  Lake.  It  was  nevertheless  held  that 
the  indictment  was  sufficient  to  sustain  a 
conviction,  she  being  present  at  the  trial 
and  identified  by  the  witnesses. 

If  the  name  "Percy  Stuckey,"  in  Good- 
love V.  State,  had  been  altogether  omitted, 
and  the  indictment  had  referred  to  the  de- 
ceased merely  by  his  assumed  name,  'Trank 
McCormick,"  the  indictment  would  un- 
doubtedly have  been  good,  for  the  accused 
could  not  have  been  prejudiced. 

In  Walter  v.  People,  32  N.  Y.  147,  it  was 
held  that  an  indictment  for  homicide  which 
states  the  name  by  which  the  deceased  was 
30  L.R.A.(N.S.) 


known  among  his  acquaintances  is  suffi- 
cient, even  though  it  is  not  his  true  name. 

And  in  Rye  v.  State,  8  Tex.  App.  163,  it 
was  held  that  the  requirement  that  an  in- 
dictment must  allege  the  name  of  the  in- 
jured party  is  to  apprise  the  accused  of  the 
accusation  against  him,  and  is  sufficiently 
complied  with  in  an  indictment  for  mur- 
der, where  the  evidence  shows  that  he  was 
known  to  the  accused  by  the  name  charged. 

In  Thomas  v.  State,  49  Fla.  123,  38  So. 
516,  it  was  held  that  where  the  evidence 
shows  that  the  person  killed  was  known  by 
the  name  alleged  in  the  indictment,  a  con- 
viction will  not  be  set  aside  because  there 
was  evidence  that  he  was  also  known  and 
called  by  another  name. 

So,  also,  in  the  following  cases,  it  was 
held  that  the  person  murdered  may  be 
described  in  the  indictment  by  the  name  by 
which  he  was  commonly  called,  though 
differing  from  his  name  by  baptism:  Com. 
V.  Desmarteau,  16  Gray,  1 ;  Pyke  v.  State,  47 
Fla.  93,  36  So.  577;  People  v.  Woods,  65 
Cal.  121,  3  Pac.  466.  A.  L.  R. 
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dot  aforesaid,  in  and  upon  one  Percy 
Stuckey,  alias  Frank  McCormick,  then  and 
there  being,  did  unlawfully,  purposely,  and 
of  deliberate  and  premeditated  malice 
make  an  assault,  in  a  menacing  manner, 
with  intent  him,  the  said  Frank  McCor- 
mick,  unlawfully,  purposely,  and  of  delib- 
erate and  premeditated  malice  to  kill  and 
murder;  and  that  the  said  James  F.  Good- 
love,  a  certain  pistol  then  and  there 
charged  with  gunpowder  and  leaden  bul- 
lets, which  said  pistol  he,  the  said  James 
F.  Goodlove,  then  and  there  in  his  right 
hand  had  and  held,  then  and  there,  unlaw- 
fully, purposely,  and  of  deliberate  and  pre- 
meditated malice,  did  discharge  and  shoot 
off  to,  against,  and  upon  the  said  Frank 
McCormick,  with  the  intent  aforesaid,  and 
that  the  said  James  F.  Goodlove,  with  the 
leaden  bullets  aforesaid,  out  of  the  pistol 
aforesaid,  by  force  of  the  gunpowder  afore- 
said, by  the  said  James  F.  Goodlove  then 
and  there  discharged  and  shot  off  as  afore- 
said, him,  the  said  Frank  McCormick,  in 
and  upon  the  upper  right  side  of  the  back 
of  him,  the  said  Frank  McCormick,  then 
and  there  unlawfully,  purposely,  and  of 
deliberate  and  premeditated  malice  did 
strike,  penetrate,  and  wound,  with  the  in- 
tent aforesaid,  so  as  aforesaid  discharged, 
and  shot  out  of  the  pistol  aforesaid,  by  the 
said  James  F.  Goodlove,  in  and  upon  the 
upper  right  side  of  the  back  of  him,  the 
said  Frank  McCormick,  one  mortal  wound 
of  the  depth  of  4  inches  and  of  the  breadth 
of  half  an  inch,  of  which  mortal  wound  he, 
the  said  Frank  McCormick,  then  and  there 
died:  and  so  the  jurors  aforesaid,  upon 
their  oaths  and  affirmations  aforesaid,  do 
say  that  the  said  James  F.  Goodlove  him, 
the  said  Frank  McCormick,  in  the  manner 
and  by  the  names  aforesaid,  unlawfully, 
purposely,  and  of  deliberate  and  premedi- 
tated malice,  did  kill  and  murder,  contrary 
to  the  statutes  in  such  cases  made  and  pro- 
vided, and  against  the  peace  and  dignity 
of  the  state  of  Ohio. 

H.  H.  Newell, 
Prosecuting    Attorney. 
Wyandot  coimty,  Ohio. 

The  defendant,  James  F.  Goodlove,  be- 
ing duly  arraigned  upon  this  indictment 
pleaded  thereto  not  guilty.  Thereafter  and 
during  said  October  term,  1908,  the  de- 
fendant was  put  upon  trial  upon  said  in- 
dictment, and  by  the  verdict  of  the  jury 
was  convicted  of  the  crime  of  manslaugh- 
ter. A  motion  for  a  new  trial  was  made 
and  overruled,  and  thereupon  the  defend- 
ant was  sentenced  by  the  court  to  im- 
prisonment in  the  Ohio  penitentiary  at 
hard  labor  for  a  period  of  fifteen  years. 
This  judgment  of  the  court  of  common 
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pleas  was  affirmed  by  the  circuit  court. 
To  obtain  a  reversal  of  the  judgments  be- 
low, James  F.  Goodlove  now  prosecutes 
error  in  this  court.  While  the  petition  of 
plaintiff  in  error  in  this  case  contains 
numerous  assignments  of  errors  alleged  to 
have  occurred  on  the  trial  of  this  cause 
in  the  court  of  common  pleas,  the  only  one 
of  these  assignments  material  to  be  no- 
ticed or  considered  in  this  opinion  is  the 
alleged  error  of  the  trial  court  in  over- 
ruling the  motion  of  defendant,  made  at 
the  close  of  all  the  evidence,  to  direct  the 
jury  to  return  a  verdict  of  not  guilty;  for 
if  this  claim  of  error  be  resolved  in  favor 
of  the  accused,  as  upon  this  record  we  are 
of  opinion  it  must  be,  it  is  necessarily 
fatal,  and  the  other  errors  assigned  be- 
come wholly  immaterial.  That  in  every 
indictment  for  injury  to  the  person  the 
law  imperatively  requires  that  the  name 
of  the  injured  party  shall,  if  known,  be 
stated,  is  too  well  settled  to  admit  of  con- 
troversy, and  Jt  follows  therefrom  as  a 
logical  and  necessary  sequence  that  the 
name  of  the  person  injured,  if  known,  be- 
ing indispensable  matter  of  allegation,  is 
essential  matter  of  proof,  and,  when  stated, 
must  be  proved  as  laid,  unless  such  proof 
is  excused  by  statute.  The  indictment  in 
the  present  case  charged  the  accused,  James 
F.  Goodlove,  with  having  assaulted  and 
killed  one  "Percy  Stuckey,  alias  Frank  Mc- 
Cormick." Hence,  under  the  charge  so 
made,  the  name  of  the  party  assaulted  be- 
comes and  is  essential  matter  of  descrip- 
tion and  identification,  and  to  warrant  con- 
viction upon  such  charge  it  was  incum- 
bent upon  the  prosecution  to  establish  by 
the  evidence,  beyond  a  reasonable  doubt, 
that  the  person  assaulted  and  killed  was  in 
fact  Percy  Stuckey.  This  indictment  does 
not  charge,  nor  was  it  intended  thereby  to 
charge,  that  James  F.  Goodlove  assaulted 
and  killed  both  Percy  Stuckey  and  Frank 
McCormick,  but  the  charge  is  that  he  as- 
saulted and  killed  one  Percy  Stuckey,  called 
or  otherwise  known  as  Frank  McCor- 
mick. Tlie  names  therein  mentioned  were 
intended  to  be,  and  are,  but  different  desig- 
nations or  descriptions  of  the  same  per- 
son, namely,  Percy  Stuckey,  and,  the  rule 
being  well  settled  that  no  allegation  in  an 
indictment  descriptive  of  that  which  is  es- 
sential to  the  charge  can  be  disregarded  or 
rejected,  the  crime  thus  charged  in  this 
indictment  is  not  made  out  or  established 
by  proof  only  that  the  accused  assaulted 
and  killed  one  Frank  McCormick,  there 
being  no  evidence  whatever  to  show  that 
said  Frank  McCormick  and  Percy  Stuck- 
ey were  one  and  the  same  person.  In  the 
case  now  before  us  not  only  is  there  a  total 
absence   of    evidence    that    Percy    Stuckey 
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and  Frank  McCormick  were  one  and  the 
same  person,  but  there  is  not  in  this  case, 
from  beginning  to  end,  a  scintilla  of  evi- 
dence even  tending  to  show,  or  that  would 
suggest,  that  any  such  pei*son  as  Percy 
Stuckey  ever  had  an  existence.  There  was 
therefore  in  this  case  a  total  failure  of 
proof  as  to  an  essential  allegation  and  ma- 
terial pail  of  the  offense  charged  in  the 
indictment,  and  such  defect  not  being  one 
of  mere  variance  that  is  excused  or  ren- 
dered harmless  by  the  curative  provisions 
of  §  7216,  Rev.  Stat.,  it  was  and  is  neces- 
sarily fatal,  and  the  motion  to  direct  a  ver- 
dict in  this  case  should  have  been  sus- 
tained. The  conclusion  reached  by  us 
finds  abundant  support  in  the  reasoning 
of  the  authorities  cited  in  the  briefs  of 
counsel. 

Judgments  of  the  Circuit  Court  and  of 
the  Court  of  Common  Pleas  reversed,  and 
plaintiff  in  error  discharged. 

Snininers,  Ch.  J.,  and  Davis,  Shauck, 
and  Price,  JJ.«  concur. 


OKIiAHOMA  SUPBBME  COURT. 

ST.  LOUIS  &  SAN  FRANCISCO   RAIL- 
ROAD COMPANY,  Appt., 

V. 

STATE  OF  OKLAHOMA  et  aL 

(—  Okla.  — ,  107  Pac.  929.) 

Carrier  —  free  storage  —  interstate  com- 
inerce. 

1.  That  part  of  order  No.  167,  rule  10, 
of  the  state  corporation  commission,  which 
provides  that  ten  days'  free  storage  shall 
be  allowed  on  less  than  oar-load  shipments, 
when  destined  to  consignees  who  live  at  in- 
terior points  5  miles  or  more  from  the  rail- 
road station,  in  so  far  as  it  applies  to  in- 
terstate commerce,  is  void,  for  the  reason 
that  it  is  in  conflict  with  and  is  super- 
seded by  §§  1  and  2  of  an  act  entitled,  "An 
Act  to  Amend  an  Act  Entitled,  'An  Act  to 
Regulate  Commerce*"  (act  June  29,  1906, 
chap.  3591,  34  Stat,  at  L.  684,  U.  S.  Comp. 
Stat.  Supp.  1909,  p.  1149),  and  for  the  fur- 
ther reason  that  it  interferes  with  and  im- 
poses upon  interstate  commerce  an  un- 
reasonable burden. 

Pleading  —  amendment  ^  veriflcatlon 
—  error. 

2.  An  amendment  to  an  affidavit  char- 
ging a  railway  company  with  having  vio- 
lated a  certain  order  of  the  state  corpora- 
tion commission,  so  as  to  make  the  amended 
affidavit  charge  the  violation  of  an  order 
other  than  that  charged  in  the  original 
affidavit,  must  be  certified;  and  an  order 
of   the   corporation    commission,    directing 

Headnotes  by  Hat£S,  J. 
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that  the  original  affidavit  shall  be  amend- 
ed, and  thereupon,  over  the  objection  of 
defendant,  proceeds  with  the  .trial  upon  the 
theory  that  it  has  been  amended,  where  such 
amendment  was  never  made,  verified,  and 
filed,  is  reversible  error. 

(March  8,  1910.) 

Note.  —  Power  of  state  as  to  demurrage 
charges  l»y  carrier  on  interstate  ship' 
ments. 

Few  cases  have  considered  the  question 
here  annotated. 

In  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Ed- 
wards (Ark.)  127  S.  W.  713,  an  action  was 
brought  to  recover  a  penalty  for  a  failure 
to  give  notice  of  the  arrival  of  goods,  as 
provided  by  a  statute  which  also  provided 
for  demurrage  charges  against  consignees 
for  a  failure  to  remove  freight.  The  act 
was  held  to  be  a  reasonable  regulation  in 
aid  of  commerce,  and  therefore  valid  as  to 
interstate  shipments,  provided  Congress  or 
the  Interstate  Commerce  Commission  had 
not  made  regulations  covering  the  same 
matters.  The  court  here  said:  "We  un- 
derstand the  rule  established  by  the  vari- 
ous decisions  of  the  Supreme  Court  of  the 
United  States  to  be  that,  where  Congress 
or  the  Commission  created  for  that  pur- 
pose has  prescribed  regulations  upon  a  par- 
ticular subject  relating  to  interstate  com- 
merce, the  same  are  exclusive  in  their 
operation,  and  the  states  no  longer  have 
power  to  make  regulations  on  that  subject; 
but  that  until  (ingress  or  the  Commis- 
sion has  acted  upon  a  particular  matter  of 
regulation,  a  state  may  .enforce  its  regu- 
lations which  do  not  directly  burden  inter- 
state commerce.  There  being  no  regulation, 
as  we  have  seen,  either  by  Congress  or  by 
the  Interstate  Commerce  Commission,  on  the 
particular  subject  now  under  considera- 
tion,— that  is^  of  reciprocal  demurrage, — 
the  test  as  to  the  validity  of  the  state  regu- 
lation is  whether  it  is  a  direct  burden  upon, 
or  is  in  aid  of,  commerce."  The  court 
then  proceeds  to  examine  into  the  question 
of  whether  the  statute  before  it,  requiring 
the  giving  of  notice,  is  a  burden  upon  com- 
merce, and  concludes  that  it  is  rather  in 
aid  thereof  than  in  the  nature  of  a  burden, 
and  holds  the  act  valid. 

In  Hardwick  Farmers*  Elevator  Co.  v. 
Chicago,  R.  I.  &  P.  R.  Co.  110  Minn.  26, 
—  L.R.A.(N.S.)  — ,  124  N.  W.  819,  which 
was  an  action  brought  against  the  carrier, 
to  recover  the  penalty  prescribed  for  its  fail- 
ure to  furnish  cars,  a  so-called  reciprocal 
demurrage  statute,  providing  that  "the 
period  during  which  the  movement  of 
freight  or  furnishing  cars  is  suspended  on 
account  of  strikes,  public  calamities,  acci- 
dent, or  any  cause  not  within  the  power  of 
the  railroad  company  to  prevent,  or  during 
which  the  loading  or  unloading  of  freight 
by  shipper  or  consignee  is  delayed  by  rea- 
son of  inclement  weather  which  would  make 
loading  or  unloading  impracticable,  or  any 
cause  not  in  the  power  of  said  shipper  ot 
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APPEAL  bj  defendant  from  an  order 
of  the  State  Corporation  Commission 
punishing  defendant  for  contempt  for  vio- 
lation of  certain  orders  of  the  Corpora^ 
tion   Commission.     Reversed. 

Statement  by  Hayes,  J.: 

On  the  17th  day  of  April,  1909,  appellee 
filed  his  affidavit  with  the  state  corporation 
commission,  in  which  he  charges  appellant 
with  having  violated  two  certain  orders  of 
said  corporation  commission,  and  asked 
that  it  be  summoned  to  appear  and  show 
cause  why  it  should  not  be  fined  for  con- 
tempt. He  avers  in  his  affidavit  that  ap- 
pellant, in  violation  of  order  No.  167,  rule 
10,  of  the  corporation  commission,  on  April 
7,  1909,  at  its  Cordell  station,  demanded 
storage  of  appellee  on  less  than  a  car-load 
shipment,  which,  on  April  7,  1909,  had  ar- 
rived at  Cbrdell  over  appellant's  railway, 
and  which  had  been  shipped  to  appellee 
as  consignee;  and  that  appellant,  although 
appellee  offered  to  pay  the  regular  freight 
charges  on  the  shipment,  refused  to  deliver 
the  same  to  him,  unless  he  would  pay,  in  ad- 
dition to  the  regular  freight  charges,  stor- 
age on  the  goods  from  forty-eight  hours 
after  their  arrival  until  the  date  on  which 
delivery  was  demanded.  He  complained, 
further,  that  appellant,  in  violation  of  rule 
4  of  the  same  order,  failed  to  promptly 
notify  him  of  the  arrival  of  said  freight. 
By  a  second  count  in  his  petition,  he 
charges  appellant  with  having  violated  or- 
der No.  168,  rule  3,  of  the  corporation 
commission,  in  that  on  March  3,  1909,  it 
refused  to  accept  from  him,  at  its  freight 
house  or  platform,  freight  for  shipment 
in  less  than  car-load  lots,  and  required 
him  to  load  the  same  into  a  car  almost  in- 


accessibly located.  During  the  trial  on  the 
petition,  appellee  was  permitted,  over  ob- 
jections of  appellant,  to  amend  his  peti- 
tion, so  as  to  charge  that  appellant  had  re- 
fused, on  March  20,  1909,  in  violation  of 
order  No.  10,  §  2,  of  the  corporation  com- 
mission, to  receive  from  him  at  its  depot 
or  platform  a  box  of  trees  for  shipment. 
The  commission  found  that  appellant  had 
violated  order  No.  167  by  refusing  on  April 
7,  1909,  to  deliver  the  freight  without  pay- 
ment to  it  of  storage  charges  thereon,  de- 
manded by  its  agent,  and  that  it  had,  on 
March  20,  1909,  violated  its  order  No.  10, 
§  2,  as  charged  in  the  amended  petition, 
and  thereupon  made  an  order  fining  ap- 
pellant for  contempt  in  the  sum  of  $100  on 
each  count.  It  is  to  reverse  this  order  that 
this  proceeding  is  prosecuted. 

Mr.  R.  A.  Glelnschmldt,  for  appellant. 
Mr.  George  A.  Henshaw,  for  the  State. 

Hayes,  J.^  delivered  the  opinion  of  the 
court : 

Order  No.  167,  rule  10,  of  the  state  cor- 
poration commission,  with  the  violation  of 
which  appellant  is  charged  and  has  been 
convicted  by  the  corporation  commission, 
reads  as  follows: 

"(a)  Storage  will  be  charged  on  all 
less  than  car-load  freight  held  in  or  on 
railroad  warehouses  or  platforms  over  for- 
ty-eight hours  from  the  first  7  A.  M.  after 
notice  of  arrival,  not  including  Sundays 
and  legal  holidays,  at  the  rate  of  five  (5) 
cents  per  ton  for  each  twenty-four  hours 
or   fraction   thereof. 

"(b)  Double  these  charges  shall  be  as- 
sessed on  freight  of  an  explosive  character. 


consignee  to  prevent,  shall  be  added  to  the 
free  time  allowed  in  this  act,  and  counted 
as  additional  free  time,"  was  held  to  af- 
fect interstate  commerce  only  remotely,  and 
was  upheld  as  a  valid  exercise  of  the  po- 
lice power. 

In  Darlington  Lumber  Co.  v.  Missouri  P. 
R.  Co.  216  Mo.  658,  116  S.  W.  530,  a  state 
statute  regulating  demurrage  charges  was 
before  the  court,  but  the  question  of  wheth- 
er it  violated  the  commerce  clause  of  the 
Federal  Constitution  was  reserved,  since  the 
pleadings  did  not  present  the  question.  The 
court,  however,  remarked:  "That  the  state 
has  a  right  within  certain  limits  to  regulate 

demurrage  charges  is  not  seriously  dis- 
puted, nor  could  it  be.*' 

In  Ann  Arbor  R.  Co.  v.  Michigan  R. 
Commission  (Mich.)  127  N.  W.  746,  where 
one  section  of  an  act  regulating  the  powers 
of  the  railroad  commission  provided  that 
it  should  apply  to  the  transportation  of 
property  "between  points  withm  the  state, 
and  to  the  receiving,  switching,  delivering, 
storing,  and  handling  of  such  property,  and 
30  L.R.A.(N.S.) 


all  charges  connected  therewith,"  and  an- 
other section  gave  the  commission  power  to 
promulgate  demurrage  rules,  it  was  held 
that  the  power  to  regulate  demurrage  was 
expressly  limited  to  cases  where  the  prop- 
erty in  question  had  been  transported  "be- 
tween points  within  this  state,"  so  that  it 
was  unnecessary  to  pass  upon  the  power  of 
the  legislature  to  grant  authority  to  regu- 
late demurrage  charges  as  to  goods  which 
were  the  subject  of  interstate  commerce. 

It  has  been  held  that  the  provisions  of 
the  interstate  commerce  act  regulating  the 
"delivering,  storage,  or  handling''  of  freight, 
and  requiring  the  rates  to  be  reasonable, 
are  broad  enough  to  include  demurrage. 
Michie  v.  New  York,  N.  H.  &  H.  R.  Co.  161 
Fed.  694. 

For  a  note  as  to  the  validity  of  penalties 
for  failure  to  furnish  freight  cars,  and  in- 
volving the  power  of  the  states  to  pass 
such  acts,  see  Patterson  v.  Missouri  P. 
Coal  Co.  16  L.R.A.(N.S.)   733. 

J.  T.  W. 
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''(e)  The  minimum  charge  for  any  one 
shipment  shall  be  10  cents. 

''(d)  Ten  days'  free  time  will  be  al- 
lowed on  less  than  car-load  shipments  when 
destined  to  consignees  who  live  at  interior 
points  5  miles  or  more  from  the  railroad 
station. 

"(e)  Freight  on  oars  placed  on  delivery 
track,  and  subsequently  unloaded  in  rail- 
road warehouses  or  platforms,  is  subject  to 
demurrage  rules  while  on  delivery  track, 
and  storage  rules  thereafter." 

The  shipment  of  freight  involved  in  this 
case  was  a'  consignment  of  fruit  trees  of 
lees  than  car-load  lot,  which  originated  in 
Shenandoah,  Iowa,  and  was  consigned  to 
appellee  at  Cordell,  in  this  state.  That 
such  shipment  involves  interstate  com- 
merce is  too  evident  to  require  citations 
of  authorities.  Appellee  resides  more 
than  5  miles  from  the  town  of  (3ordell. 
When  he  demanded  delivery  of  the  ship- 
ment to  him,  more  than  forty-eight  hours 
had  elapsed  since  the  arrival  of  the  ship- 
ment, and  notice  thereof  had  been  mailed 
to  appellee  by  appellant's  agent,  and  appel- 
lant's agent  at  Cordell  refused  to  deliver 
the  shipment,  without  payment  of  storage 
charges  for  the  excess  time  the  freight  had 
remainded  in  the  depot  after  the  lapse  of 
forty-eight  hours  after  its  arrival.  Appel- 
lee refused  to  pay  the  storage  charges,  and 
appellant  refused  to  deliver  the  freight. 
Counsel  for  the  railway  company  attacks 
the  order  of  the  commission  upon  the 
ground  that  order  No.  167,  rule  10,  is  void. 
The  alleged  invalidity  of  said  order  is 
urged  by  counsel  in  his  brief  upon  three 
grounds:  First,  that  it  is  in  violation  of 
a  certain  act  of  the  territorial  legislature 
extended  in  force  in  the  state  by  the  en- 
abling act  and  the  Constitution;  second, 
that  it  is  in  violation  of  the  act  of  Con- 
gress regulating  interstate  commerce,  ap- 
proved June  20,  1906,  commonly  known  as 
the  Hepburn  act  (act  June  29,  1906,  chap. 
3591,  34  Stat,  at  L.  584,  U.  S.  Comp. 
Stat.  Supp.  1909,  p.  1149);  third,  that 
said  order  is  a  burden  upon  and  inter- 
feres with  interstate  commerce,  in  violation 
of  the  Constitution  of  the  United   States. 

The  first  paragraph  of  §  18,  art.  9,  of 
the  Constitution,  confers  upon  the  corpora- 
tion commission  power  and  authority  and 
charges  it  with  the  duty  of  supervising, 
regulating,  and  controlling  all  transporta- 
tion and  transmission  companies  doing 
business  in  the  state,  in  all  matters  relat- 
ing to  the  performance  of  their  public  du- 
ties and  their  charges  therefor.  But  the 
third  paragraph  of  the  section  puts  a  limi- 
tation upon  the  power  and  authority  grant- 
ed in  general  terms  by  the  first  paragraph 
of  the  section,  in  the  following  language: 
30  L.R.A:(N.S.) 


"The  authority  of  the  commission  (subject 
to  review  on  appeal,  as  hereinafter  provid- 
ed) to  prescribe  rates,  charges,  and  classi- 
fications of  traffic  for  transportation  and 
transmission  companies,  shall,  subject  to  reg- 
ulation by  law,  be  paramount;  but  its  au- 
thority to  prescribe  any  other  rules,  regula- 
tions, or  requirements  for  corporations  or 
other  persons  shall  be  subject  to  the  superior 
authority  of  the  legislature  to  legis- 
late thereon  by  general  laws.  .  .  .** 
Bunn's  Constitution  of  Oklahoma,  p.  60. 
This  provision  of  the  Constitution  divides 
the  subject-matters  over  which  the  corpo- 
ration commission  is  given  jurisdiction  in- 
to two  classes.  The  first  class  includes 
those  matters  over  which  its  authority  is 
paramount,  to  be  exercised,  however,  under 
regulations  prescribed  by  the  Constitution 
or  by  law.  The  second  class  includes  those 
matters  over  which  its  authority  is 
inferior  to  the  power  of  the  legislature  to 
legislate  thereon  by  general  laws.  It  Is 
contended  by  appellant  that  the  promulga- 
tion by  the  commission  of  order  No.  167, 
rule  10,  was  the  exercise  of  an  authority 
belonging  to  the  second  class;  that  such 
order  is  and  can  be  effective  only  to  the 
extent  that  it  is  not  in  conflict  with  any 
general  act  of  the  legislature  on  the  same 
subject-matter. 

We  think  the  contention  that  the  making 
and  promulgation  of  said  order  is  by  vir- 
tue of  authority  within  the  second  class 
above  described  cannot  be  sustained.  The 
matters  over  which  the  commission  is  giv- 
en paramount  authority  are  to  prescribe 
all  rates,  charges,  and  classifications  of 
transportation  and  transmission  companies. 
Said  order  No.  167,  rule  10,  undertakes  to 
fix  the  charges  that  transportation  compa- 
nies may  make  and  collect  for  storage  serv- 
ices rendered  incidentally  to  the  transporta- 
tion and  delivery  of  freight;  and,  in  so  far 
as  it  attempts  to  prescribe  the  charges 
that  shall  be  made  for  such  services,  it 
clearly  falls  within  the  first  class,  and  its 
actions  thereon,  when  made  in  conformity 
to  the  regulations  prescribed  by  law,  are 
paramount.  The  territorial  legislature, 
on  the  15th  day  of  March,  1905,  passed 
an  act  entitled,  "An  Act  to  Regulate  De- 
murrage and  Storage  Charges,  and  to  Pre- 
vent Delays  in  Furnishing  Cars  and  in  the 
Transportation  and  Delivery  by  Railroad 
Freight  Other  Than  Live  Stock  and  Per- 
ishable Freight."  Sees.  Laws  1905,  p.  143. 
Sections  7  and  8  of  said  act,  in  so  far  as 
said  order  No.  167,  rule  10,  of  the  commis- 
sion, is  involved  in  this  cause,  covers  the 
same  subject-matter  as  said  order.  By  § 
7,  the  act  prescribes  what  notice  of  the  ar- 
rival of  freight  shall  be  given  by  a  common 
carrier  to  the  consignee,   and  the   manner 
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and  time  of  the  service  of  such  notice.  Sec- 
tion 8  provides  that  all  package  freight  un- 
loaded by  railroad  companies  in  their  de- 
pots or  warehouses,  and  all  freight  which, 
in  order  to  release  cars,  is  unloaded  in  the 
yard  space  of  a  railroad  company,  and  not 
removed  therefrom  by  the  owner  within 
forty-eight  hours,  computing  from  7 
o'clock  A.  M.  of  the  day  following  legal 
notice  of  arrival,  may  be  subject  to  the 
charge  of  storage  for  each  day  it  remains 
in  custody  of  the  railroad  company,  and 
prescribes  the  rates  of  such  storage  charge. 
The  validity  of  these  provisions  of  that  act, 
at  the  time  of  its  enactment,  although, 
under  the  terms  of  the  act,  they  apply 
both  to  intrastate  and  interstate  shipments, 
has  not  been  questioned  by  either  party; 
and  assuming,  without  deciding,  that  said 
act  was  valid  and  in  force  in  the  territory 
of  Oklahoma  at  the  time  of  the  admission 
of  the  state,  and  was  extended  in  force  by 
reason  of  §  2  of  the  schedule  to  the  Con- 
stitution and  of  §  21  of  the  enabling  act 
(act  June  16,  1906,  chap.  3335,  34  Stat,  at 
L.  277),  the  same  in  all  events  became  in- 
operative when  the  state  corporation  com- 
mission, in  the  exercise  of  the  authority 
vested  in  it  by  the  Constitution,  promul- 
gated rules  and  orders  upon  the  subject  of 
storage  charges  covering  the  subject-matter 
of  ifaid  act,  which  are  in  conflict  with  said 
act.  Whatever  may  be  the  power  of  the 
legislature  to  prescribe  rules  and  regula- 
tions concerning  the  matters  set  forth  in 
the  first  part  of  that  portion  of  §  18,  art. 
9,  quoted  supra,  in  the  absence  of  any  ac- 
tion thereon  by  the  corporation  commission, 
when  the  corporation  commission  exercised 
its  authority,  its  acts  and  orders,  in  so 
far  as  they  are  valid,  superseded  all  rules 
and  regulaticms  by  statute  theretofore  ex- 
isting and  covering  the  same  subject-mat- 
ter. 

Section  35,  art.  9,  of  the  Constitution, 
provides  that  after  the  second  Monday  in 
January,  1909,  the  legislature  may  by  law, 
from  time  to  time,  alter,  amend,  revise,  or 
repeal  sections  from  18  to  34  inclusive,  of 
said  article,  or  any  of  them,  or  any  amend- 
ment thereof.  By  reason  of  this  provision, 
it  is  within  the  power  of  the  legislature 
to  enact,  at  any  time  after  the  second  Mon- 
day in  January,  1909,  a  law  clianging  the 
powers  of  the  corporation  commission,  as 
dc'ined  by  §  18,  supra;  and  the  authority  of 
said  commission  that,  before  the  second 
Monday  in  January,  1009,  was  paramount 
to  the  authority  of  the  legislature  to  legis- 
late upon  any  subject  within  the  authority 
of  the  legislature,  is  since  that  date  subject 
to  the  superior  authority  of  the  legislature 
to  legislate  upon  any  subject  of  which  tlie 
commission  is  given  jurisdiction;  but  §  35 
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I  can  have  no  operation  in  this  caM,  because 
the  general  law,  to  wit,  the  act  of  the  ter- 
ritorial legislature  of  March  16,  1005,  was 
enacted  and  extended  as  a  general  law  of 
the  state  (if  it  was  extended)  prior  to  the 
time  the  legislature  is  authorized  by  said 
§  35  to  alter,  amend,  or  repeal  those  sec- 
tions of  the  Constitution  which  confer  upon 
the  corporation  conunission  its  powers,  and 
define  the  character  of  such  powers.  The 
time  at  which  said  act  became  a  law  of  the 
state,  the  power  of  the  commission  over  the 
subject-matter  of  the  act  was  supreme. 

Order  No.  167,  rule  10,  is  made  to  ap- 
ply both  to  intrastate  and  interstate  ship- 
ments. This  proceeding  grows  out  of  an  ef- 
fort of  the  commission  to  enforce  the  order 
as  to  an  interstate  shipment.  The  next  in- 
quiry, therefore,  that  arises  under  appel- 
lant's contentions,  is:  Is  said  order  in- 
compatible with  any  act  of  the  Congress 
of  the  Unitdd  States  upon  the  same  sub- 
ject-matter, enacted  by  virtue  of  the  power 
delegated  to  Congress  by  §  8,  art.  1,  of  the 
Federal  Constitution,  to  regulate  commerce 
with  foreign  nations  and  among  the  several 
states  and  with  the  Indian  tribes?  In 
Covington  &  C.  Bridge  Co.  v.  Kentucky,  154 
U.  S.  204,  38  L.  ed.  962,  4  Inters.  Com.  Rep. 
649,  14  Sup.  Ct.  Rep.  1087,  the  court  dis- 
cussing the  power  of  the  states  over  the  sub- 
ject of  commerce,  said :  ''The  adjudications 
of  this  court  with  respect  to  the  power  of 
the  states  over  the  general  subject  of  com- 
merce are  divisible  into  three  classes: 
First,  those  in  which  the  power  of  the 
state  is  exclusive;  second,  those  in  which 
the  states  may  act  in  the  absence  of  legis- 
lation by  Congress;  third,  those  in  which 
the  action  of  Congress  is  exclusive  and  the 
state  cannot  interfere  at  all." 

The  grant  to  Congress  of  the  power  to 
regulate  interstate  conunerce  does  not,  in 
the  absence  of  congressional  legislation  up- 
on the  subject,  imply  a  prohibition  on  the 
states  to  exercise  tiie  same  power  in  enact- 
ing local  laws  designed  to  secure  the  per- 
formance by  an  interstate  carrier  of  the 
duties  imposed  upon  it  by  the  common  law, 
and  to  secure  the  safety  and  comfort  of 
passengers.  Cooley  v.  Port  Wardens,  12 
How.  299,  13  L.  ed.  966.  The  cases  in 
which  it  has  been  held  that  a  state  may, 
in  the  absence  of  congressional  inhibition, 
enact  laws  and  reflations  on  matters  lo- 
cal in  their  nature,  which  tend  to  enforce 
the  proper  performance  by  interstate  car- 
riers of  duties  arising  in  the  state,  and 
which  do  not  impede,  but  aid  and  facilitate, 
intercourse  and  traffic,  although  such  laws 
or  regulations  may  incidentally  affect  in- 
terstate commerce,  are  numerous,  and  the 
doctrine  is  too  well  settled  to  admit  of 
doubt.     Smith  v.  Alabama,  124  U.  6.  465, 
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31  L.  ed.  508,  1  Inters.  Com.  Rep.  804,  8 
Sup.  Ct.  Rep.  664;  Nashville,  C.  &  St.  L. 
R.  Co.  V.  Alabama,  128  U.  S.  96,  32  L.  e<L 
352,  2  Inters.  Com.  Rep.  238,  9  Sup.  Ct. 
Rep.  28;  Western  U.  Teleg.  Co.  v.  James, 
162  U.  S.  650,  40  L.  ed.  1105,  16  Sup.  Ct 
Rep.  934;  Hennington  ▼.  Georgia,  163  U.  S. 
299,  41  L.  ed.  166,  16  Sup.  Ct.  Rep.  1086; 
Chicago  A  N.  W.  R.  Co.  v.  Fuller,  17  Wall. 
660,  21  L.  ed.  710;  New  York,  N.  H.  &  H. 
R.  Co.  V.  New  York,  165  U.  S.  628,  41  L. 
ed.  863,  17  Sup.  Ct.  Rep.  418;  Chicago,  M. 
ft  S.  P.  R.  Co.  V.  Solan,  169  U.  S.  133,  42 
L.  ed.  688,  18  Sup.  Ct.  Rep.  289;  Richmond 
&  A.  R.  Co.  y.  R.  A.  Patterson  Tobacco  Co. 
169  U.  S.  311,  42  L.  ed.  759,  18  Sup.  Ot. 
Rep.  335;  Lake  Shore  &  M.  S.  R.  Co.  v. 
Ohio,  173  U.  S.  285,  43  L.  ed.  702,  19  Sup. 
Ct.  Rep.  465;  Asbell  v.  Kansas,  209  U.  S. 
251,  52  L.  ed.  778,  28  Sup.  Ct.  Rep.  485, 
14  A.  &  £.  Ann.  Cas.  1101;  Missouri  P.  R. 
Co.  V.  Larabee  Flour  Mills  Co.  211  U.  S. 
612,  53  L.  ed.  352,  29  Sup.  Ct.  Rep.  214. 
But  when  any  such  laws,  passed  by  the  state 
in  the  exercise  of  its  police  power,  come  in 
eonflict  with  an  act  of  Congress  upon  the 
same  subject-matter,  or  the  power  granted 
to  Congress  over  any  such  matter  has  been 
exercised  by  that  body  by  the  enactment 
of  legislation  upon  the  precise  subject- 
matter  covered  by  the  act  of  the  state  leg- 
islature, the  law  of  the  state  must  yield, 
and  is  superseded  by  the  Federal  act.  Gulf, 
C.  &  S.  F.  R.  Co.  V.  Hefley,  168  U.  S.  98, 
39  L.  ed.  910,  15  Sup.  Ct  Rep.  802.  In  the 
case  last  cited,  the  statute  of  Texas  made 
it  unlawful  for  any  railroad  company  in 
that  state  to  charge  and  collect,  or ,  to  en- 
deavor to  charge  and  collect,  from  any  con- 
signee, a  greater  sum  for  transporting 
freight  than  was  specified  in  the  bill  of  lad- 
ing. One  of  defendant's  agents  refused  to 
deliver  to  plaintiff  a  consignment  of  furni- 
ture unless  plaintiff  paid  the  freight 
charges  in  accordance  with  the  rates  named 
in  the  printed  tariff  sheet  posted  in  the  of- 
fice of  the  company,  as  required  by  the  act 
of  Congress  known  as  the  interstate  com- 
merce act  (act  Feb.  4,  1887,  chap.  104,  24 
Stat,  at  L.  379),  as  amended  by  act  March 
2,  1889,  ohap.  382,  25  Stat,  at  L.  855,  U. 
S.  Comp.  Stat.  1901,  p.  3154,  then  in  force, 
which  amount  was  in  excess  of  the  charges 
specified  in  the  bill  of  lading.  Speaking  of 
the  result  that  must  follow  a  conflict  be- 
tween the  national  act  relating  to  inter- 
state commerce  and  the  act  of  the  state 
relative  thereto,  the  court  said:  "Clearly, 
the  state  and  the  national  acts  relate  to 
the  same  subject-matter  and  prescribe  dif- 
ferent rules.  By  the  state  act,  the  bill  of 
lading  is  made  controlling  as  to  the  rate 
collectable,  and  a  failure  to  comply  with 
that  requirement  exposes  the  delinquent 
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carrier  to  its  penalties,  while  the  national 
statute  ignores  the  bill  of  lading,  and  makes 
the  published  tariff  rate  binding,  and  sub- 
jects the  offender,  both  carrier  and  agent, 
to  severe  penalties.  The  carrier  cannot  obey 
one  statute  without  sometimes  exposing  it- 
self to  the  penalties  prescribed  by  the  oth- 
er. ..  .  It  is  no  answer  to  say  that  in 
this  case  the  defendant  might  have  com- 
plied with  both  the  state  and  the  nation- 
al statute.  .  .  .  The  question  is  not 
whether,  in  any  particular  case,  operation 
may  be  given  to  both  statutes,  but  whether 
their  enforcement  may  expose  a  party  to  a 
conflict  of  duties.  It  is  enough  that  the 
two  statutes,  operating  upon  the  same  sub- 
ject-matter, prescribe  different  rules.  In 
such  case  one  must  yield,  and  that  one  is 
the  state  law." 

Section  1  of  the  Hepburn  act  (34  Stat, 
at  L.  584,  chap.  3591,  U.  S.  Comp.  Stat. 
Supp.  1909,  p.  1149),  defines  the  word  "rail- 
road" as  follows:  "The  term  railroad^  as 
used  in  this  act,  shall  include  all  bridges 
and  ferries  used  or  operated  in  connection 
with  any  railroad;  .  .  .  and  shall  also 
include  all  switches,  spurs,  tracks,  and  ter- 
minal facilities  of  every  kind  used  or  neces- 
sary in  the  transportation  of  the  persons  or 
property  designated  herein,  and  also  all 
freight  depots,  yards,  and  grounds  used  or 
necessary  in  the  transportation  or  delivery 
of  any  of  said  property.  .  .  .  The  term 
transportation  is  defined  by  the  same  section 
to  "include  cars  and  other  vehicles,  and  all 
instrumentalities  and  facilities  of  shipment 
or  carriage,  irrespective  of  ownership,  or 
of  any  contract,  expressed  or  implied,  for 
the  use  thereof,  and  all  services  in  connec- 
tion with  the  receipt,  delivery,  elevation, 
and  transfer  in  transit,  ventilation,  refrig- 
eration, or  icing,  storage  and  handling 
of  property  transported.  .  .  ."  (Italics 
are  ours.)  It  is  provided  by  the  same  sec- 
tion that  it  shaN  be  the  duty  of  every  car- 
rier subject  to  the  provisions  of  this  act  to 
provide  and  furnish  "transportation  upon 
reasonable  request  therefor,  and  at  just  and 
reasonable  rates." 

Section  2  of  the  act  requires  every  com- 
mon carrier  subject  to  the  provisions  of  the 
act  to  file  with  the  Interstate  Commerce 
Commission,  and  print  and  keep  open  to 
public  inspection,  schedulps  allowing  all 
rates,  fares,  and  charges  of  transportation 
between  different  points  on  its  own  route 
and  points  on  the  route  of  any  other  car- 
rier, and  provides  that  "the  schedules  print- 
ed as  aforesaid  by  any  such  common  carrier 
shall  plainly  state  the  places  between  which 
property  and  passengers  will  be  carried,  and 
shall  contain  the  classification  of  freight  in 
force,  and  shall  also  state  separately  all 
terminal    charges,    storage  charges,    icing 
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charges,  and  all  other  charges  which  the 
Commission  may  require,  all  privileges  or 
facilities  granted  or  allowed,  and  any  rules 
or  regulations  which  in  any  wise  change, 
affect,  or  determine  any  part  or  the  aggre- 
gate of  such  aforesaid  rates,  fares,  and 
charges,  or  the  value  of  the  service  rendered 
to  the  passenger,  shipper,  or  consignee."  All 
changes  in  the  rates,  fares,  and  charges 
filed  and  published  by  the  common  carrier, 
as  required  by  the  act,  except  those  made 
aftdr  thirty  days'  notice  to  the  Commission 
and  to  the  public,  are  prohibited,  and  the 
same  section  prohibits  any  carrier,  except 
as  otherwise  provided  by  the  act,  to  engage 
or  participate  in  the  transportation  of  pas- 
sengers or  property  as  defined  in  the  act, 
unless  the  rates,  fares,  and  charges  upon 
which  the  same  are  transported  by  the  car- 
rier have  been  filed  and  published  as  re- 
quired by  the  act;  and  a  carrier  is  fur- 
ther prohibited  from  extending  to  any  ship- 
per or  person  any  privilege  or  facility  in 
the  transportation  of  passengers  or  prop- 
erty, except  such  as  are  specified  in  the 
tariffs  filed  and  published  by  it.  It  must 
be  borne  in  mind  that  "transportation,"  as 
defined  by  the  act,  includes  storage  and  all 
services  rendered  by  the  carrier  in  connec- 
tion with  the  delivery  of  property  trans- 
ported. A  violation  of  the  act  is  made  a 
misdemeanor,  and  subjects  the  offending  cor- 
poration to  a  fine  of  not  less  than  $1,000, 
nor  more  than  $20,000,  for  each  offense. 

Section  4  authorizes  and  empowers  the 
Interstate  Commerce  Commission  to  hear 
complaints  made  against  any  carrier,  char- 
ging it  with  violation  of  any  of  the  provi- 
sions of  the  act,  and  to  determine  whether 
any  regulation  or  practice  whatsoever  of 
such  carrier,  affecting  the  rights  of  com- 
plainant, is  unjust  or  unreasonable,  unjust 
or  unduly  preferential,  prejudicial  or  other- 
wise in  violation  of  any  of  the  provisions  of 
the  act,  and  determine  and  prescribe  what 
will  be  the  just  and  reasonable  rate  or  rates, 
charge  or  charges,  to  thereafter  be  made, 
and  to  prescribe  what  regulation  or  prac- 
tice in  respect  to  such  transportation  is 
just,  fair,  and  reasonable  to  be  followed 
thereafter.  Rebating  and  giving  advantages 
and  preferences  to  shippers  is  prohibited. 

A  complaint  against  a  carrier  for  viola- 
tion of  the  act  may  be  made  by  any  person, 
firm,  corporation,  association,  or  any  mer- 
cantile, agricultural,  or  manufacturing  so- 
ciety, or  any  body  politic  or  municipal  or- 
ganiauition,  or  railroad  commissioner  or 
railroad  commission  of  any  state  or  terri- 
tory. Act  February  4,  1887,  chap.  104,  § 
13,  24  Stat,  at  L.  383,  U.  S.  Comp.  Stat. 
1901,  p.  3164. 

It  appears  to  us  that  it  wlM  the  purpose 
of  Congress  to  assume  jurisdicflipn  over  the 
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entire  subject-matter  relative  to  interstate 
shipments  from  the  time  of  the  origin  of 
such  shipment  down  to  the  point  where  the 
shipment  is  entirely  at  aniend  and  its  char- 
acter as  a  transaction  of  interstate  com- 
merce ceases.  That  such  was  the  purpose  of 
Congress  is  evidenced  by  the  language  of 
the  act,  and  it  is  further  emphasized  when 
the  conditions  and  the  circumstances  out 
of  which  that  act  originated  and  the  evils 
it  was  intended  to  remedy  are  recalled.  A 
system  of  rebating  and  discrimination  by 
interstate  carriers  in  favor  of  some  shippers 
and  localities,  and  against  other  shippers 
and  localities,  had  become  so  prevalent, 
unjust,  and  disastrous  in  its  effects  that  it 
became  necessary  for  Congress  to  exercise 
directly,  and  through  the  agency  of  the  In- 
terstate Commerce  Commission,  its  power 
over  interstate  commerce  to  an  extent  that 
had  not  theretofore  been  deemed  necessary. 
But  if  Congress  may  not  control  the  storage 
of  interstate  shipilients  and  charges  there- 
for, occurring  before  delivery  of  the 
sKipment,  and  require  the  establishment  of 
uniform  rates  as  to  shippers  and  localities 
under  similar  circumstances  and  conditions, 
there  is  left  to  the  carrier  a  ready  means  of 
defeating  the  object  of  the  law ;  or  where  the 
state  law  does  not  prohibit,  or  where,  un- 
der a  more  liberal  law  in  one  state  than  in 
another,  an  interstate  carrier  could  give 
to  its  patrons,  or  some  of  them,  storage  fa- 
cilities and  rates  which  it  refuses  to  oth- 
ers in  the  same  state  or  in  another  state; 
or  where  no  state  legislation  existed  upon 
the  subject,  carriers  could  fix  a  low  charge 
or  no  charge  at  all  for  storage  in  one  state, 
and  a  high  rate  in  another  state,  upon  the 
same  class  of  freight  and  under  similar  cir- 
cumstances; and  if  all  states  legislated  up- 
on the  subject,  it  is  iiardly  probable  that 
there  would  be  uniformity  in  the  legislation, 
and  by  the  law  of  one  state  a  shipper 
would  be  required  to  pay  a  much  lower  rate, 
and  probably  have  a  longer  free  time  for 
delivery,  than  a  shipper  in  an  adjoining 
state,  under  a  law  which  would  require  a 
higher  rate  and  a  shorter  free  time  for  de- 
livery of  any  consignment.  Under  such 
conditions,  discrimination  between  shippers 
and  localities  could  be  as  effectively  ac- 
complished in  many  instances  as  if  the  car- 
rier were  permitted  to  rebate  on  the  charges 
for  services  rendered  in  the  transit  of  the 
shipment. 

The  contention  of  appellee,  that  storage 
of  freight  after  its  arrival  at  the  point  of 
destination,  awaiting  the  delivery  of  the 
shipment  to  the  consignee,  and  charges 
therefor,  are  not  part  of  an  interstate 
commerce  transaction,  cannot  be  sustained. 
An  interstate  shipment  does  not  come  to 
an  end  until  a  delivery  of  the  consignment 
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to  the  consignee.  State  v.  Eighteen  Casks 
of  Beer  (Okla.)  25  L.R.A.(N.S.)  402,  104 
Pac  1093.  And  the  mere  placing  of  an 
interstate  shipment  in  the  carrier's  depot 
or  freight  house  to  await  delivery  to  the 
consignee  does  not  terminate  the  interstate 
transaction,  and  subject  the  property  to  the 
police  power  of  the  state.  Heyman  v.  South- 
em  R.  Co.  203  U.  S.  270,  51  L.  ed.  178, 
27  Sup.  Ct.  Rep.  104,  7  A.  &  E.  Ann.  Cas. 
1130. 

The  evidence  fails  to  disclose  whether  ap- 
pellant has  ever  filed  with  the  Interstate 
Commerce  Commission  a  schedule  of  charges 
for  storage,  or  a  statement  of  its  practice 
or  regulations  relative  to  storage  of  freight 
after  its  arrival  at  point  of  destination,  and 
before  delivery  to  the  consignee.  An  agent 
of  appellant  testified  that  the  charges  de- 
manded on  the  freight  in  this  controversy 
were  made  under  the  direction  of  a  cir- 
cular received  by  the  agent  of  the  com- 
pany at  Cordell;  but  the  record  does  not 
disclose  whether  this  circular,  attempting 
to  fix  the  rate  of  charge  on  storage,  had 
ever  been  filed  with  the  Interstate  Com- 
merce Commission,  or  was  in  conformity 
with  any  order  of  that  Commission. 

In  Missouri  P.  R.  Co.  v.  Larabee  Flour 
Mills  Co.  211  U.  S.  612,  53  L.  ed.  352,  29 
Sup.  Ct.  Rep.  214,  the  mill  company  made 
application  to  the  courts  of  Kansas  for  a 
mandamus  to  compel  the  railway  company 
to  transfer  for  it  shipments  of  grain  and 
flour  in  car-load  lots,  consigned  from  or  to 
other  states,  from  the  tracks  of  the  Atchi- 
son, Topeka,  &  Santa  F6  Railway  Company, 
over  the  transfer  track  of  that  company 
and  a  portion  of  the  main  track  of  the 
defendant,  and  a  spur  track  to  the  mill  and 
elevator  of  plaintiff.  The  railway  com- 
pany rendered  similar  services  to  all  other 
shippers  at  the  same  station,  but  had  re- 
fused to  render  this  service  to  the  mill 
company,  because  of  disagreement  between 
them  over  a  demurrage  charge  on  certain 
shipments  of  freight.  The  practice  of  the 
railway  company  of  rendering  such  service 
to  the  other  shippers,  and  of  refusing  it 
to  the  mill  company,  was  a  discrimination 
against  it,  in  violation  of  its  common-law 
duties.  From  a  judgment  of  the  supreme 
court  of  Kansas  affirming  the  decree  of  the 
trial  court  awarding  the  writ,  proceedings 
in  error  were  taken  to  the  Supreme  Court 
of  the  United  States,  where  the  railway 
company  questioned  the  jurisdiction  of  the 
Kansas  courts  upon  the  ground  that  the 
services  which  the  mill  company  sought  to 
require  them  to  render  were  incidental  to 
and  directly  affected  interstate  conmierce, 
and  that  jurisdiction  thereof  had  been  con- 
ferred upon  the  Interstate  Commerce  Com- 
mission. The  court,  in  an  opinion  by  Mr. 
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(Justice  Brewer,  held  that  while  jurisdiction 
had  been  conferred  upon  the  Interstate  Com- 
merce Commission  by  act  of  Congress  to 
hear  complaints  involving  a  practice  of  an 
interstate  carrier,  whereby  the  carrier  dis- 
criminates against  a  shipper,  and  to  make 
orders  correcting  the  same,  a  mere  delega- 
tion of  such  power  to  the  Commission  did 
not  disturb  the  authority  of  the  state  to 
compel  the  carrier  to  discharge  its  com- 
mon-law duties,  and  so  render  its  service 
to  shippers  as  not  to  discriminate  between 
them,  where  ft  appeared  that  the  Commis- 
sion had  not  acted  upon  the  matter  directly 
involved.  Mr.  Justice  Brewer,  speaking  for 
the  majority  of  the  court,  said:  "But  the 
fact  that  Congress  has  intrusted  power  to 
that  Commission  does  not,  in  the  absence 
of  action  by  it,  change  the  rule  which  ex- 
isted prior  to  the  creation  of  the  Commis- 
sion. Congress  could  always  regulate  in- 
terstate commerce,  and  could  make  specific 
provisions  in  reference  thereto,  and  yet  this 
has  not  been  held  to  interfere  with  the  pow- 
er of  the  state  in  these  incidental  mat- 
ters. A  mere  delegation  by  Congress  to  the 
Commission  of  a  like  power  has  no  greater 
effect,  and  does  not  disturb  the  authority 
of  the  state." 

But  we  think  that  the  facts  in  the  case  at 
bar,  and  those  parts  of  the  interstate  com- 
merce act  and  acts  amendatory  thereof  to 
be  applied,  distinguish  the  case  at  bar 
from  that  case.  We  understand  the  ef- 
fect of  the  decision  in  Missouri  P.  R. 
Co.  V.  Larabee  Flour  Mills  Co.  to  be  that, 
where  a  railway  company  renders  a  serv- 
ice to  some  shippers  which  it  refuses 
to  others,  the  remedy  provided  iy  the 
Federal  act  is  only  cumulative,  and  does 
not  prevent  a  complaining  party  from  re- 
sorting to  the  state  courts  to  compel  the 
carrier  to  discharge  his  common-law  duties 
to  him  by  process  of  that  court,  where  the 
Interstate  Commerce  Commission  has  not 
acted  upon  the  subject.  But,  as  to  what 
services  a  carrier  shall  render  in  connec- 
tion with  an  interstate  commerce  shipment, 
and  what  charges  it  shall  make  therefor,  the 
Federal  statute  not  only  makes  it  the  duty 
of  a  carrier  to  file  with  the  Commission 
a  schedule  of  its  storage  charges  and  all 
services  to  be  rendered  by  the  carrier  in 
connection  with  the  shipment  and  delivery 
of  same,  and  prohibits  it  to  charge  any  oth- 
er rates  than  those  specified  in  the  tariff 
filed  with  the  Commission,  but  also  pro- 
hibits it  from  engaging  or  participating 
in  transporting  any  property  until  it  does 
file  such  rates  and  charges  as  required  by 
the  act;  and  if  a  carrier  violates  the  act 
by  making  charges  without  having  filed  its 
schedule  of  rates,  as  required  by  the  act, 
or  charges  rates  in  excess  of  those  fixed  by 
its  tariff  filed,  it  may  be  punished  therefor. 
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and  a  tribunal  is  provided  in  which  com- 
plaint may  be  made  of  such  violation  of  the 
act,  and  a  procedure  prescribed,  and  a 
remedy  provided.  If  a  state  may,  after  the 
Hepburn  act  became  effective,  regulate  by 
statutes,  or  by  order  of  some  commission 
vested  with  administrative  or  legislative 
power,  the  service  that  a  carrier  shall  ren- 
der in  connection  with  an  interstate  ship- 
ment, and  the  delivery  thereof,  and  fix  the 
charges  for  such  services,  then  we  have  the 
Federal  act  prohibiting  a  ^carrier  from 
making  any  charge  until  the  same  has  been 
fixed  1^  the  filing  of  its  tariff  with  the  Com- 
mission, and  from  rendering  any  other  free 
service  in  connection  with  the  delivery  of 
the  property  than  that  named  in  the  tariff; 
and  at  the  same  time  may  have  a  regula- 
tion by  state  authority,  authorizing  and 
requiring  it  to  do  the  very  thing  the  Federal 
act  directs,  that  all  charges  made  shall  be 
just  and  reasonable,  and,  for  an  unjust  and 
unreasonable  charge,  a  remedy  is  provided. 

We  have  been  able  to  find  no  case  from 
the  Supreme  Court  of  the  United  States, 
whose  decision  upon  the  question  here  in- 
volved would  be  controlling,  that  is  decisive 
of  this  case;  but  State  ex  rel.  Railroad  Com- 
mission V.  Adams  Exp.  Co.  171  Ind.  138, 
19  L.R.A.(N.S.)  93,  85  N.  E.  337,  966,  if 
not  directly  in  point,  strongly  supports  the 
conclusion  we  reach.  That  wc3  a  proceed- 
ing to  compel  an  express  company  by  man- 
damus to  deliver,  in  cities  having  a  popula- 
tion of  2,500  or  more,  express  free  to  the 
places  of  business  and  residences  of  the  con- 
signees, as  required  by  a  certain  act  of  the 
legislature  of  the  state  of  Indiana,  ap- 
proved March  6,  1901  (Laws  1901,  chap. 
62).  It  was  held  that  the  state  statute 
had  been  superseded  by  the  Hepburn  act, 
and  that  the  writ  of  mandamus  should  be 
denied. 

We  also  think  that  the  reason  urged 
against  the  validity  of  the  order  of  the 
corporation  commission  under  appellant's 
third  contention  is  sound.  A  state,  in  the 
exercise  of  its  police  power,  may,  by  act 
of  its  legislature  or  by  rule  of  some  ad- 
ministrative agency  upon  whom  the  power 
has  been  conferred  to  make  reasonable  regu- 
lations, regulate  by  reasonable  rule  the 
place,  manner,  and  time  of  delivery  of  mer- 
chandise moving  in  the  channels  of  inter- 
state commerce;  but  it  must  not  make  such 
regulations  as  will  burden  or  interfere  with 
interstate  commerce.  McNeill  v.  Southern  R. 
Co.  202  U.  S.  643,  60  L.  ed.  142,  26 
Sup.  Ct.  Rep.  722;  Houston  &  T.  C.  R.  Co. 
V.  Mayes,  201  U.  S.  321,  50  L.  ed.  772,  26 
Sup.  Ct.  Rep.  491;  American  Steel  &  Wire 
Co.  V.  Speed,  192  U.  S.  500,  48  L.  ed.  638. 
24  Sup.  Ct.  Rep.  365.  See  also  Central  R. 
Co.  V.  Murphey,  196  U.  S.  194,  49  L.  ed. 
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444,  25  Sup.  Ct.  Rep.  218,  2  A.  &  E  Ann. 
Cas.  514;  and  Southern  R.  Co.  v.  Com.  107 
Va.  771,  17  L.R.A.(N.S.)  364,  60  S.  E.  70. 
In  Central  R.  Co.  v.  Murphey,  supra,  it  is 
held  that  imposition  by  state  statute  upon 
the  initial  or  connecting  carrier  of  inter- 
state commerce  of  the  duty  of  tracing  a 
shipment  of  freight  and  informing  the 
shipper  where  and  how  the  same  was  lost, 
damaged,  or  destroyed,  when  applied  to  in- 
terstate commerce,  was  void  as  in  violation 
of  the  commerce  clause  of  the  Federal  Con- 
stitution. In  Houston  &  T.  C.  R.  Co.  v. 
Mayes,  a  statute  of  the  state  of  Texas,  re- 
quiring that  when  a  shipper  of  freight  shall 
make  requisition  for  a  number  of  cars  to 
be  furnished  at  any  point  indicated  within 
a  certain  number  of  days  from  the  receipt 
of  the  application,  and  shall  deposit  one 
fourth  of  the  freight  with  the  agent  of  the 
company,  the  company,  failing  to  furnish 
the  cars,  shall  forfeit  $26  per  day  for  each 
car  to  be  furnished,  providing,  however,  that 
the  law  should  not  apply  in  case  of  strikes 
or  other  public  calamities, — was  held  an 
infringement  upon  the  power  of  Congress 
to  regulate  interstate  commerce,  and  de- 
clared void.  In  McNeill  v.  Southern  R.  Co. 
supra,  it  was  held  that  an  order  of  the 
state  corporation  commission  requiring  rail- 
way companies  to  deliver  cars  from  another 
state  to  the  consignee  on  a  private  siding 
beyond  its  own  right  of  way  was  a  burden 
on  interstate  commerce  and  void. 

Jn  the  case  at  bar,  the  order  of  the  corpo- 
ration commission  requires  the  railway  com- 
pany, in  every  case  where  the  consignee 
lives  6  or  more  miles  from  the  station  of 
the  railway,  to  give  to  the  consignee  ten 
days'  free  storage  of  his  shipment,  irrespec- 
tive of  any  and  all  contingencies,  conditions, 
or  circumstances.  In  the  absence  of  con- 
gressional legislation  upon  the  subject,  a 
state  may,  in  the  exercise  of  its  police 
power,  require  that  a  consignee  shall  have 
a  reasonable  time  after  the  arrival  of  an 
interstate  shipment  to  receive  and  take  the 
same  from  the  premises  of  the  carrier,  with- 
out extra  charge  than  that  made  for  the 
service  of  transporting  the  shipment,  and 
might  prescribe  and  require  of  the  carrier 
to  give  notice  of  the  arrival  of  any  ship- 
ment; but  the  rule  in  question  undertakes 
to  do  more  than  this.  Although  the  con- 
signee be  present  when  the  consignment  ar- 
rives, or  although,  not  present,  he  has  im- 
mediate notice  of  its  arrival,  and  no  cause 
exists  to  prevent  his  receiving  same  imme- 
diately, and  removing  it  from  the  charge  of 
the  carrier,  the  order  directs  and  compels 
the  carrier  to  become  his  warehouseman  for 
a  period  of  ten  days,  free  of  charge.  It 
gives  to  the  consignee  who  has  notice  of  the 
arrival  of  his  freight,  and  an  opportunity 
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to  remove  it,  the  same  privilege  and  free 
service  that  it  gives  to  him  who  has  not 
or  may  not  have  such  notice;  the  only  con- 
dition heing  that  the  consignee  lives  5  miles 
or  more  distant  from  the  station.  It  is 
true,  in  this  case,  that  the  consignee  went 
to  receive  his.  freight  immediately  upon  re- 
ceipt of  notice';  but  the  constitutional  valid- 
ity of  a  law  is  to  he  tested,  not  by  what 
has  been  done  under  it,  but  what  may  be 
done.  Southern  R.  Co.  v.  Com.  supra; 
Stuart  V.  Palmer,  74  N.  Y.  191,  30  Am. 
Rep.  289.  The  common  lavr  imposes  no  duty 
upon  the  common  carrier  to  render  services 
as  warehouseman  other  than  such  as  are 
necessarily  incidental  to  the  transportation 
of  the  property.  The  order  of  the  corpora- 
tion commission,  requiring  that  free  stor- 
age of  ten  days  be  given  on  all  shipments 
to  consignees  living  5  or  10  miles  distant 
from  the  carrier's  depot,  although  the  con- 
signeesw  have  notice  of  the  arrival  of  the 
freight  and  opportunity  to  remove  it,  re- 
quires the  carrier  to  give  its  property  to 
such  shippers  for  said  period  of  time  to  be 
used  as  a  warehouse.  It  thereby  imposes 
an  additional  and  unreasonable  burden  up- 
on the  carrier,  and  is,  as  to  interstate  ship- 
ments, void.  Whether  or  not  the  order  is 
not  void,  both  as  to  interstate  commerce 
and  as  to  intrastate  commerce,  in  that  it 
requires  certain  free  service  to  be  given,  in 
cases  not  necessarily  incidental  to  the  per- 
formance of  its  duties  as  a  common  carrier, 
and  thereby  takes  property  without  due 
process  of  law,  need  not  be  determined 
here,  for  the  application  of  the  order  to  an 
intrastate  shipment  is  not  involved  in  this 
proceeding. 

For  reversal  of  the  decree  of  the  commis- 
sion adjudging  appellant  guilty  of  contempt 
upon  the  second  count  of  the  affidavit  or 
petition  of  appellee,  appellant  urges  that 
the  commission  erred  in  permitting  appellee, 
during  the  progress  of  the  trial,  to  amend, 
or  to  have  considered  amended,  his  affidavit 
so  as  to  allege  a  violation  of  order  No.  10, 
instead  of  order  No.  168,  as  originally  al- 
leged in  the  affidavit.  During  the  progress 
of  the  trial,  it  was  made  to  appear  that 
order  No.  168,  with  violation  of  which  ap- 
pellant was  charged  in  the  second  count 
of  the  affidavit,  was  not  in  force  and  effect, 
either  at  the  time  the  alleged  offenlse  was 
committed,  or  at  the  time  of  the  trial.  The 
commission,  on  its  own  motion,  ruled  that 
the  affidavit  could  be  and  should  be  amended 
00  as  to  show  a  violation  of  order  No.  10, 
instead  of  order  No.  168.  These  two 
orders  are  in  most  respects  the  same;  there 
being,  however,  in  some  respects  a  difference 
in  their  provisions.  The  trial  proceeded  up 
on  the  theory  that  the  amendment  had  been 
made,  but  no  amendment  in  fact  was  made, 
30  L.R.A.(N.S.)  10 


nor  a  new  affidavit  filed.     The  action  of 
the  commission  was  error. 

On  May  29,  1908,  the  legislature  enacted 
a  statute  providing  for  the  punishment  of 
any  corporation,  person,  or  firm  for  con- 
tempt for  the  violation  of  any  order  or  re- 
quirement of  the  corporation  commission. 
Sees.  Laws  1907-08,  p.  228.  Section  1  of 
the  act  makes  any  corporation,  person,  or 
firm  that  violates  an  order  of  the  commis- 
sion subject  to  a  fine  of  not  exceeding  $500, 
and  each  continuance  of  the  violation  a 
separate  offense.  Section  2  of  the  act  pre* 
scribes  the  procedure  for  contempt  pro- 
ceedings. It  is  provided  that  such  pro- 
ceedings may  be  instituted  by  any  citizen 
of  the  state  or  other  parties  affected  by  the 
order  of  the  commission,  by  filing  an  affi- 
davit with  the  corporation  commission,  set- 
ting forth  the  acts  of  omission  or  failure  to 
comply  with  such  order  or  requirement. 

Since  the  adjudication  provided  by  the 
statute  in  these  proceedings  is  wholly  puni- 
tive, a  proceeding  thereunder  must  be 
deemed  quasi  criminal,  if  not  criminal,  and, 
in  the  prosecution  of  such  proceeding,  the 
procedure  prescribed  by  the  statute  should 
be  strictly  pursued.  4  Enc.  PI.  &  Pr.  pp. 
767,  770,  and  authorities  there  cited.  Before 
any  proceeding  for  contempt  may  be  begun, 
an  affidavit  setting  forth  the  fact  prescribed 
by  the  statute  must  be  presented  to  and  filed 
with  the  commission,  and  an  amendment  to 
such  affidavit  must  likewise  be  verified,  and 
to  permit  the  same  to  be  amended  by  ln« 
terlineation,  without  the  amendment  being 
sworn  to,  is  error.  State  ex  rel.  Tliompson 
V.  La  very,  31  Or.  77,  49  Pac.  852;  State  v. 
Kaiser,  20  Or.  60,  8  L.R.A.  584,  23  Pac. 
964.  See  also  Back  v.  State,  75  Neb.  603, 
106  N.  W.  787. 

Since,  for  the  foregoing -reason,  this  por- 
tion of  the  order  of  the  commission  must  be 
reversed,  it  is  unnecessary  to  decide  wheth- 
er, if  the  amendment  of  the  affidavit  had 
been  made  by  the  filing  of  a  new  affidavit 
of  appellee,  the  proceeding  would  have  had 
to  have  been  treated  as  a  new  proceeding, 
and  whether  it  would  not  have  been  error 
for  the  commission  to  have  continued  with 
the  trial  over  the  objections  of  defendant, 
that  it  had  not  had  an  opportunity  to  pre- 
pare its  defense  to  the  ^lew  charge.  Ap- 
pellant also  urges  that  order  No.  10  is  void, 
for  the  reason  that  it  attempts  to  regulate 
interstate  commerce.  Section  2  of  order  No. 
10  provides:  "Freight  to  be  transported  in 
less  than  car-load  lots  shall  be  delivered 
to  and  received  by  each  initial  carrier 
at  its  freight  houses,  platforms,  or  sheds, 
as  may  be  customary,  properly  marked, 
and  immediately  after  such  delivery,  and 
upon  demand  made  to  the  office  agent 
of  the  carrier  or  other  agent  in  charge  of 
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each  station,  junction,  or  interBcctioni  to- 
gether with  proper  tender  of  freight 
charges,  if  demanded  in  advance,  and  proper 
notification  of  the  name  of  the  consignee 
and  destination,  a  proper  bill  of  lading 
thereof  shall  be  delivered  to  the  shipper, 
and  the  carrier*s  control  over  and  responsi- 
bility for  such  freight  shall  commence." 
But  neither  the  affidavit  filed  in  this  case 
nor  the  evidence  discloses  whether  the  con- 
signment of  freight  which  appellee  is  al- 
leged to  have  tendered  to  appellant's  agent, 
the  acceptance  of  which  was  refused  by 
the  agent,  was  an  interstate  or  intrastate 
shipment,  and  we  therefore  do  not  pass 
upon   this   contention. 

The  order  of  the  Commission  is  reversed, 
and  the  cause  remanded. 

Dann,  Ch.  J.,  and  Kane  and  Tamer, 
JJ.,  concur.  WllIIaiiiB,  J.«  not  participat- 
ing. 


OKLAHOMA  SUPREMB  COURT. 

KENNER    WHITTAKER    ALLISON,    Sr., 

Appt., 

V. 

ANNA  BRYAN. 

(Two  Cases.) 

(—  Okla.  — ,  109  Pac.  934.  > 

Pleading  ~  dismissal  —  docketing  case 
^  prejadice, 

1.  In  the  absence  of  a  showing  of  preju- 
dice, a  petition  filed  in  the  office  of  the 
clerk  of  the  district  court,  the  object  and 
purpose  of  the  action  being  to  secure  the 
right  of  visitation  on  the  part  of  a  parent 
deprived  of  the  custody  of  a  child,  will  not 
be  dismissed  beeause  entitled  in,  and  by 
the  clerk  given,  the  same  docket  number  as 
a  former  case  between  the  same  parties, 
which  had  been  finally  closed  in  that  court. 

District  conrt  —  child  —  parent's  right 
of  visitation  — jurisdiction. 

2.  The  district  court  is  a  court  of  gen- 
eral jurisdiction,  in  which  jurisdiction  o^ 
actions  both  legal  and  equitable  is  vested, 
and,  in' the  exercise  of  its  equity  power,  it 
has  jurisdiction  to  entertain,  hear,  and  dp 
termine  the  question  of  the  right  of  visitu 
tion  on  the  part  of  a  parent  denied  the  cus- 
tody of  a  child. 

Pleading  —  failure  to  reply  —  effect. 

3.  Where  a  defendant  voluntarily  goes  to 
trial  without  a  reply  being  filed  to  the  an- 
swer, when  he  is  not  bound  to  do  so,  he  is 
thereby  held  to  have  waived  it,  and  is  re- 
garded as  consenting  to  go  to  the  proof  of 
the  answer,  as  if  it  were  denied. 

Appeal  —  briefs  ^  points  —  waiver. 

4.  It   is   essential   that   all   points   upon 

Headnotes  by  Dunn,  Ch.  J. 
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which  counsel  rely  for  a  reversal  of  a  cause 
be  made  in  the  brief,  and  properly  made; 
if  not  so  made,  they  are  waived.  It  is  not 
enough  to  assert  in  general  terms  that  a 
ruling  of  the  trial  court  is  wrong;  a  fair 
effort  must  be  made  to  prove  that  it  is 
wrong,  or  the  point  will  not  be  considered 
as  having  been  made. 

Illegltlniate    child  ~  adoption  ~  con- 
sent of  mother. 

6.  Under  §  4900,  Cdmp.  Laws  (Okla.) 
1909,  the  mother  of  an  illegitimate,  unmar- 
ried minor  child  is  entitled  to  its  custody, 
services,  and  earnings,  and  under  §  4919, 
id.,  such  child  cannot  be  adopted  without 
her  consent,  if  she  be  living  and  haS  not 
forfeited  her  rights  therein,  and  an  adop- 
tion sought  to  l^  made  without  her  consent 
is  not  valid  as  to  her,  notwithstanding  the 
consent  of  tlie  father  of  the  child,  who,  act- 
ing under  §  4931,  id.,  had  previously  re- 
ceived the  child  into  his  home,  and  in  a 
lawful  manner  effected  its  legitimation. 

Same  —  adoption  by  father  —  rlf ht  of 
mother  to  visit :—  contempt  of  court. 

6.  The  mother  of  an  illegitimate,  un- 
married minor  child  which  has  been  legiti- 
mated by  its  father  under  the  provisions  of 
§  4931  of  the  Compiled  Laws  of  Oklahoma 
1099,  does  not  by  reason  of  such  legitima- 
tion, where  same  will  not  conflict  with  the 
best  interests  of  the  child,  forfeit  the  right 
to  visit  the  child  or  to  have  it  visit  her. 

Note.'— Validity    of    adoption    toithout 
consent  of  natural  parents. 

As  to  the  right  of  parties  to  adoption 
proceedings,  or  their  privies,  to  attack  a 
decree  of  adoption,  see  Phillips  v.  Chase, 
post,  *1 69,  and  note  thereto. 

Necessity  of  consent  or  notice  to  parents 

— in  general. 

The  status  of  adoption  was  unknown  at 
the  common  law,  and  hence  is  governed  en- 
tirely by  statute;  since  it  involves  a  change 
of  status  primarily  affecting  rights  of  the 
natural  parents,  the  child,  and  the  adopting 
parents,  it  is  generally  necessary  that  the 
consent  of  these  parties  to  the  adoption  be 
obtained;  but  as  it  is  a  duty  of  the  state 
of  the  child's  domicil  to  act  as  parens 
patrio!,  to  the  extent,  at  least,  of  finding  a 
home  and  protector  for  every  child  within 
its  borders,  it  is  sufficient  that  the  state 
consent  to  the  adoption  of  the  child,  or  au- 
thorize by  legislative  enactment  the  adop- 
tion of  a  child  within  its  borders,  under 
prescribed  conditions.  While  ordinarily  the 
consent  of  the  natural  parents  to  the  adop- 
tion of  their  child  is  necessary  in  order  to 
deprive  them  of  their  parental  rights,  these 
rights  are  not  absolute  in  their  nature,  and 
it  is  lawful  for  the  state  to  provide  for  the 
forfeiture  of  such  rights,  and  for  the  adop- 
tion of  a  child,  without  notice  to,  or  con- 
sent of,  the  parents,  where,  in  accordance 
with  such  statutory  provision,  they  have 
forfeited  their  parental  rights. 

In  Stearns  v.  Allen,   183  Mass.  404,  97 
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and  failure  and  neglect,  \('ithout  Bufficient 
cause,  on  the  part  of  the  father,  to  observe 
a  valid  order  of  a  court  enforcing  such 
right,  is  punishable  as  a  contempt,  and  in 
such  a  case  it  id  no  defense  that  his  wife 
objected  or  refused  to  consent  to  his  obe- 
dience to  the  same. 

(May  31,  1910.) 

(CONSOLIDATED  appeals  from  judg- 
J  ments  of  the  District  Court  for  Cleve- 
land County  in  plaintiff's  favor  in  actions 
brought  to  compel  the  adopting  father  of 
an  illegitimate  child  to  permit  its  natural 
mother  to  visit  it,  and  to  punish  him  for 
contempt  of  court  for  his  alleged  failure 
to  comply  with  a  court  order  directing  him 
to  allow  the  mother  to  visit  such  child. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 


Messrs.  Milton  Brown  and  Flynn, 
Ames,  &  Chambers  for  appellant. 

Messrs.  J.  B.  Dudley  and  Glddlnga  & 
Glddlngs,  for  appellee: 

Mrs.  Allison  was  not  a  necessary  party 
to  either  action. 

Krug  V.  Davis,  87  Ind.  590;  Ke  Williams, 
102  Cal.  70,  41  Am.  St.  Rep.  163,  36  Pac. 
407 ;  Keith  v.  Ault,  144  Ind.  626,  43  N.  E. 
924;  Barnes  v.  Allen,  25  Ind.  222;  Lawson 
v.  Scott,  1  Yerg.  92. 

Dnnn,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Appellant  has  appealed  to  this  court  two 
cases  in  which  judgments  have  been  ren- 
dered against  him  in  the  district  court  of 
Cleveland  county;  as  they  are  closely  as- 
sociated, they  have  been  consolidated,  and 
will  be  considered  together.     The  primary 


Am.  St.  Bep.  441,  67  N.  E.  349,  in  consider- 
ing the  general  question  as  to  the  rights  of 
natural  parents  in  proceedings  for  the 
adoption  of  their  chad,  the  court  said: 
"Adoption  involves  a  change  of  status.  So 
far  as  the  adopting  parents  are  concerned, 
the  change  cannot  be  made  without  their 
consent.  So  far  as  an  infant  child  is  con* 
oemed,  the  state,  as  his  protector,  may 
make  the  change  for  him.  The  natural  par- 
ents of  the  child  should  be  considered  and 
their  natural  rights  should  be  carefully 
guarded,  but  their  rights  are  subject  to 
regulation  by  the  state,  and  if  these  come 
into  conflict  with  the  paramount  interests 
of  the  child,  it  is  in  the  power  of  the  state 
by  legislation  to  separate  children  from 
their  parents  when  tneir  interests  and  the 
welfare  of  the  commvnity  require  it." 

— ^where  child  has  been  abandoned. 

It  is  frequently  provided  by  statute  that 
the  consent  of  natural  parents  need  not  be 
obtained  or  notice  given  them  of  proceeding? 
to  adopt  a  child  whom  they  have  abandoned, 
or  who  has  been  taken  from  them  by  some 
judicial  proceeding  on  the  ground  of  im- 
proper guardianship,  or  other  similar 
ground.  In  such  cases  the  existence  of  the 
fact  authorizing  the  adoption  is  jurisdic- 
tional, and  the  court  has  jursdiction  of  the 
proceeding  on  the  finding  by  it  of  the  exist- 
ence of  this  fact,  whether  based  upon  prop- 
er evidence  or  not;  and  the  judgment  or  or- 
der of  adoption  entered  therein  is  conclu- 
sive, at  least  as  to  the  parties  to  the  pro- 
ceedings, and  those  claiming  through  or 
under  them.  Re  Camp,  131  Cal.  470,  82 
Am.  St.  Rep.  371,  63  Pac.  736;  Re  McKeag, 
141  Cal.  403,  99  Am.  St.  Rep.  80,  74  Pac. 
3039:  Leonard  v.  Honisfager,  43  Ind.  App. 
607.  88  N.  E.  91;  Egoff  v.  Madison  County, 
170  Ind.  238,  84  N.  E.  151;  Dupre's  Suc- 
cession, 116  La.  1091,  41  So.  324;  Re  Edds, 
1.37  Mass.  346;  Tiffany  v.  Wright,  79  Neb. 
10,  112  N.  W.  311;  Re  Larson,  31  Hun,  639; 
Von  Beck  v.  Thomsen,  44  App.  Div.  373.  60 
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N.  Y.  Supp.  1094,  affirmed  without  opinion 
in  167  N.  Y.  601,  60  N.  E.  1121 ;  Parsons  v. 
Parsons,  101  Wis.  76,  70  Am.  St.  Rep.  894, 
77  N.  W.  147;  Nugent  v.  Powell,  4  Wyo. 
173,  20  L.R.A.  199,  62  Am.  St.  Rep.  17,  33 
Pac.  23. 

The  fact  that  parents  were  not  served 
with  notice  of  proceedings  to  adopt  their 
child  does  not  render  an  order  of  adoption 
entered  in  such  proceeding  invalid  as  to 
the  parties  thereto  and  their  privies,  al- 
though the  proceeding  might  be  successfully 
attacked  by  the  parents  for  that  reason. 
Coleman  v.  Coleman,  81  Ark.  7,  98  S.  W. 
733;  Woodward's  Appeal,  81  Conn.  152,  70 
Atl.  453 ;  Sullivan  v.  People,  224  111.  468,  79 
N.  E.  695;  Ross  v.  Ross,  129  Mass.  243,  37 
Am.  Rep.  321;  Beatty  v.  Davenport,  45 
Wash.  555,  122  Am.  St.  Rep.  937,  88  Pac. 
1109,  13  A.  ft  E.  Ann.  Cas.  585. 

In  Woodward's  Appeal,  the  court  rea- 
soned that  even  though  the  parents  of  the 
adopted  child  had  the  right  to  contest  the 
validity  of  the  adoption  decree  in  so  far  as 
it  deprived  them  of  their  legal  parental 
rights,  because  no  notice  of  the  proceeding 
was  given  them,  it  did  not  follow  that  a 
decree  giving  to  the  infant  statutory  capaci- 
ty of  inheritance  from  a  stranger,  where 
rendered  in  pursuance  of  jurisdiction  con- 
ferred by  statute,  and  in  the  manner  pre- 
scribed thereby,  must  be  held  void  for  that 
reason. 

Furgeson  v.  Jones,  17  Or.  204,  3  L.R.A. 
620,  11  Am.  St.  Rep.  808,  20  Pac.  842,  as- 
serts a  contrary  rule.  It  is  there  said  that 
if  the  parents  are  living,  their  consent  to 
the  adoption  of  their  child  must  be  obtained, 
and  is  a  prerequisite  to  jurisdiction;  that 
"without  such  consent,  jurisdiction  does  not 
attach,  and  the  court  is  without  authority 
to  act  and  make  a  decree  of  adoption,  and 
if  it  undertakes  to  do  so  its  decree  will  be 
a  nullity;  not  voidable,  but  void;  and 
may  be  collaterally  assailed  in  any  action."' 
This  language  was  used  in  holding  that 
the  validity  of  adoption  proceedings  could  be 
successfully    questioned   on   the   ground   of 
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facts  out  of  which  they  grow  are  set  forth 
and  considered  in  the  case  of  Allison  v. 
Bryan,  21  Okla.  557,  18  L.R.A.(N.S.)  931, 
97  Pac.  282,  17  A.  &  E.  Ann.  Cas.  408,  an 
opinion  of  this  court  delivered  June  25, 
1908,  and  they  will  not  be  reviewed  here 
further  than  is  necessary  to  state  the  sub- 
sequent acts  out  of  which  the  controversies 
in  these  cases  arose. 

Under  the  judgment  rendered  in  the  opin- 
ion mentioned,  exclusive  custody  of  the 
child  involved  (a  boy  of  tender  years)  was 
taken  by  Kenner  Whittaker  Allison,  Sr. 
No  provision  or  arrangement  was  entered 
into  between  him  and  the  child's  mother 
to  permit  her  to  visit  it,  and  on  August 
10,  1909,  she  filed,  as  plaintiff,  her  petition 
in  the  district  court  of  Cleveland  county. 


the  home  of  appellant,  in  which  she  charged 
him,  as  defendant,  with  having  had  the 
sole  custody  of  the  child  since  the  1st  day 
of  October,  1908,  and  that  she  had  never 
had  it  in  her  possession  since  that  time, 
nor  had  she  been  permitted  to  see  it  or 
exercise  any  rights  of  a  mother  over  it 
for  a  period  of  eleven  months.  That  she 
had  applied  to  the  defendant  for  permis- 
sion to  see  her  said  child,  which  was  being 
gradually  estranged  from  her,  and  that, 
owing  to  its  tender  years,  she  would  soon 
pass  from  its  memory  and  become  unto  it 
as  a  stranger.  That  she  had  a  deep  affec- 
tion for  her  offspring,  and  a  longing  for 
permission  to  see  and  commune  with  it, 
but  that,  unless  the  court  made  an  order 
requiring  defendant  to   produce  the  child, 


failure  to  give  notice  to  the  parents  by 
parties  to  the  proceeding,  or  their  privies, 
for  the  purpose  of  depriving  the  child  of 
his  right  to  inherit  from  his  adopted  par- 
ents. 

Where  a  statute  authorizes  tjie  depriving 
of  parents  of  their  child  w>iere  they  are 
unfit  to  have  his  custody  o\  control,  and  a 
proceeding  under  such  statute  is  had  after 
due  notice  to  the  parent,  and  the  child  is 
taken  from  their  custody  and  transferred  to 
that  of  a  board,  in  proceedings  thereafter 
taken  to  adopt  such  cnild,  notice  thereof  to 
the  parents,  or  their  consent  thereto,  is  not 
necessary.    Egoff  v.  Madison  County,  supra. 

As  to  a  natural  parent  who  did  not  con- 
sent to  the  adoption  of  his  child,  and  who 
received  no  notice,  actual  or  constructive,  of 
the  procedings  to  adopt,  the  order  of  adop- 
tion is  not  conclusive,  and  he  may  dispute 
the  existence  of  the  fact  upon  which  de- 
pended the  jurisdiction  of  the  court  to 
entertain  the  proceeding  and  render  the 
judgment  of  adoption.  Willis  v.  Bell,  8G 
Ark.  473,  111  S.  W.  808;  Miller  v.  Hig- 
gins  (Cal.  App.)  Ill  Pac.  403;  Sullivan  v. 
People,  supra;  Lee  v.  Back,  30  Ind.  148; 
Re  Carter,  77  Kan.  765,93  Pac.  584;  People 
ex  rel.  Cornelius  v.  Callan,  124  N.  Y.  Supp. 
1074;  Re  Olson,  3  Ohio  N.  P.  304;  Booth 
V.  Van  Allen,  7  Phila.  401 ;  Re  Sleep,  6  Pa. 
Dist.  R.  256;  Beatty  v.  Davenport,  supra; 
State  ex  rel.  I^  Brook  v.  Wheeler,  43  Wash. 
183,  86  Pac.  394;  Schiltz  v.  Roenitz,  86  Wis. 
31,  21  L.R.A.  483,  39  Am.  St.  Rep.  873, 
66  N.  W.  194. 

Thus,  in  Sullivan  v.  People,  the  court 
said:  "A  parent  has  the  right  to  the  cus- 
tody of  his  child  as  against  all  the  world, 
unless  he  has  forfeited  his  right,  or  the  wel- 
fare of  the  child  demands  that  he  should 
be  deprived  of  it.  To  devest  him  of  his 
rights  without  notice  and  an  opportunity 
to  be  heard  is  not  only  contrary  to  every 
principle  of  natural  justice,  but  is  prohibit- 
ed by  the  Constitution.  The  court  cannot 
be  clothed  with  authority  to  decree  that  a 
parent  has  deserted  his  child  and  forfeited 
his  natural  rights  without  notice  to  him. 
.  .  .  Whether  the  statute  requires  notice 
to  a  parent  within  the  state  who  is  charged 
30  L.R.A.(N.8.) 


with  having  deserted  his  child,  or  not,  there 
can  be  no  valid  adjudication  depriving  him 
of  his  parental  rights  without  notice.  The 
decree  of  adoption  was  void  as  against  him, 
and  does  not  mtitle  respondent  to  the  cus- 
tody of  the  child." 

This  doctrine  was  applied  in  Schiltz  ▼. 
Roenitz,  supra,  and  an  order  of  adoption 
based  upon  a  finding  of  abandonment  was 
held  not  to  be  conclusive  evidence  that  the 
natural  parent  had  abandoned  the  child,  or 
had  been  lawfully  deprived  of  his  services, 
in  an  action  bv  him  to  recover  of  the  adop- 
tive parents  n)r  such  loss  of  services  and 
for  alienating  the  affections  of  his  child,  the 
natural  parent  alleging  fraud  and  bad  faith 
on  the  part  of  the  adoptive  parent  in  making 
the  charge  of  abandonment  and  thereby 
procuring  the  order  of  adoption.  As  to  the 
effect  upon  the  rights  of  the  natural  parent 
of  an  order  of  adopti^  entered  under  such 
circumstances,  the  court  said:  "The  con- 
tention that  the  county  court  could,  with- 
out, notice  to  the  plaintiff,  or  opportunity 
to  him  to  defend  against  the  charge  of  aban- 
donment, .  gprant  an  order  depriving  the 
plaintiff  of  his  most  sacred  natural  rights 
m  respect  to  his  child,  so  jealously  guarded 
and  protected  by  the  laws,  offends  against 
all  our  ideas  respecting  the  administration 
of  justice,  and  is  opposed  to  the  principles 
which  lie  at  the  foundation  of  all  judicial 
systems  not  essentially  despotic  in  their 
character  and  methods  of  procedure.  It  is 
provided  by  the  14th  Amendment  to  the 
Constitution  of  the  United  States,  that  'no 
state  shall  .  .  .  deprive  any  person  of 
life,  liberty,  or  property  without  due  process 
of  law.'  Due  process  of  law,  as  applied 
to  judicial  proceedings,  includes  a  charge  be- 
fore some  judicial  tribunal,  and  notice  to 
the  party  in  some  form,  either  actual  or  con- 
structive, and  an  opportunity  to  appear  and 
produce  evidence  in  his  defense  and  be  heard 
by  himself  or  counsel.  To  proceed  to  adju- 
dicate in  the  absence  of  notice  to  the  party 
*  would  be  contrary  to  the  first  principles  of 
the  social  compact,  and  of  the  right  of  ad- 
ministration of  justice.' " 

The  rule  thus  broadly  stated  in  Schiltz  t. 
Roenitz  is  apparently  modified  in  Parsons 


1910. 


ALLISON  V.  BRYAN. 


140 


and  to  permit  her  to  Tisit  and  enjoy  its 
society,  defendant  would  continue  to  re- 
fuBe  it.  She  then  prayed  the  court  to  make 
an  order  requiring  defendant  to  produce 
the  child,  and  to  make  an  order  for  such 
temporary  custody  as  might  be  just  and 
proper.  This  petition  was  by  the  clerk 
of  the  district  court  given  the  same  number 
as  that  of  the  former  case,  above  referred 
to,  which  likewise  arose  in  that  court.  De- 
fendant filed  a  motion  to  strike  the  petition 
from  the  files  for  the  resCson  that  the 
former  case  had  been  finally  concluded  by 
the  judgment  of  this  court;  and  for  the 
further  reason  that  plaintiff  was  in  con- 
tempt by  having  unlawfully  kidnapped  and 
removed  from  the  jurisdiction  of  both 
courts  the  child  in  questioh,  after  the  rendi- 


tion of  judgment'  by  the  supreme  court, 
and  had  taken  no  steps  whatever  to  ex- 
onerate herself  from  the  contempt  involved. 
This  motion  was  by  the  court  overruled. 

Thereafter,  and  on  September  21,  1900, 
an  answer  was  filed  in  which  the  defendant 
admitted  that  plaintiff  was  the  mother  of 
the  child,  and  set  up  that  he  had  the  ex- 
clusive custody,  under  the  judgment  and 
decree  of  that  court,  based  on  the  facts 
and  judgment  directed  and  handed  down  by 
the  supreme  court;  that  the  plaintiff  was 
in  contempt  of  both  courts,  of  which  she 
had  not  purged  herself,  and  that  the  best 
interests  of  the  child  required  the  exclusive 
custody  and  control  of  the  defendant  over 
it,  and  required  that  it  be  not  disturbed, 
and  that  the  court  had  no  jurisdiction  to 


V.  Parsons,  supra,  wherein  the  court  said 
that  the  fact  of  abandonment  judicially  de- 
termined was  essential  to  the  jurisdiction  of 
the  court  in  a  proceeding  to  adopt  a  child 
without  notice  to  the  natural  parents,  and 
'.vithout  their  consent,  where  based  upon  a 
statute  authorizing  the  adoption  of  an 
abandoned  child  without  notice  to,  or  con- 
sent of,  his  parents.  And  it  was  further 
said  that  it  was  not  essential  to  jurisdic- 
tion that  the  fact  of  abandonment  should  be 
determined  on  proper  evidence,  or  in  ac- 
cordance with  the  truth,  because  mere  error 
in  that  regard  did  not  affect  the  jurisdic- 
tion, since,  if  jurisdiction  be  obtained  to  de- 
termine the  fact,  its  determination  wrong,  or 
on  insufficient  or  improper  evidence,  was 
immaterial  on  the  question  of  the  legal 
right  to  proceed  judicially  to  the  next  step, 
the  court  adding:  "A  judicial  determina- 
tion may  be  contrary  to  conclusive  evidence 
or  legal  evidence,  or  without  any  evidence, 
yet  cannot  be  impeached  for  want  of  juris- 
diction." Referring  to  Schiltz  v.  Roenitz, 
the  court  said  that  the  conclusion  reached 
therein  to  the  effect  that,  in  the  absence  of 
notice  to  the  parents,  an  order  of  adoption 
was  not  conclusive  evidence  under  this  stat- 
ute of  the  fact  of  abandonment,  although 
based  upon  a  finding  by  the  court  of  that 
fact,  was  but  affirming  what  was  clearly 
held  inferentially  in  that  case,  that  the  or- 
der was  nevertheless  valid  as  to  the  child, 
obviously  meaning  the  court  had  jurisdiction 
that  far,  which,  of  course,  included  juris- 
diction of  the  petitioner  who  commenced 
the  proceeding. 

These  cases  were  both  referred  to  in  Re 
McCormick,  108  Wis.  234,  81  Am.  St.  Rep. 
890,  84  N.  W.  148,  the  Schiltz  Case  on  the 
point  that  an  order  of  adoption  under  this 
statute,  based  upon  the  abandonment  of  a 
child  by  its  parents,  was  clearly  a  nullity 
as  against  them,  where  no  notice  was  given 
^hem,  and  no  finding  of  abandonment  was 
made  by  the  court.  Parsons  v.  Parsons  was 
referred  to  and  cited  to  the  point  that  want 
of  notice  to  the  parents,  however,  did  not 
take  away  the  jurisdiction  of  a  county 
court  to  determine  whether  the  parents  had 
in  fact  abandoned  the  child. 
.10  L.R.A.(N.8.) 


In  Nugent  v.  Powell,  adoption  proceedings 
were  sustained  so  far  as  concerned  the  right 
of  the  adopted  child  to  inherit  from  his 
adoptive  parents,  although  the  father  had 
no  notice  of  the  .proceeding,  and  did  not  con- 
sent to  the  adoption;  it  was,  however,  con- 
ceded that,  notwithstanding  these  proceed- 
ings, the  father  might,  at  any  time  since 
they  took  place,  have  brought  an  action  for 
the  recovery  of  possession  or  custody  of  the 
child,  in  which  case  the  proceedings  would 
constitute  no  bar  to  such  action,  or  be  con- 
clusive upon  him  of  the  fact  of  abandon- 
ment. 

Where  a  mother  has  done  nothing. which 
will  operate  as  a  relinquishment  or  aban- 
donment of  the  child,  and  the  adoptive  par- 
ents know  of  her  residence  at  the  time  of  the 
adoption  proceedings  in  a  juvenile  court, 
and  she  is  not  notified  thereof,  the  pro- 
ceedings are  void  for  want  of  jurisdiction. 
Re  Carter,  77  Kan.  765,  93  Pac.  584;  Willis 
V.  Bell,  86  Ark.  473,  111  S.  W.  808;  Peo- 
ple ex  rel.  Cornelius  v.  Callan,  supra. 

And  where  fraud  is  practised  upon  the 
court,  and  an  order  of  adoption  is  procured 
by  falsely  representing  that  the  child  pro- 

Sosed  to  be  adopted  has  been  abandoned  by 
is  parent  or  parents,  upon  whom  no  no- 
tice is  served,  and  hence  no  opportunity 
given  to  refute  the  charge,  the  proceeding 
will  be  reopened  at  the  instance  of  such 
parent,  or  a  hearing  had  upon  habeas  cor- 
pus. Lee  V.  Back;  Re  Carter;  Booth  v.  Van 
Allen;  Beatty  v.  Davenport;  and  Miller  v. 
Higgins, — supra. 

Where  a  father  is  not  a  party  to  a  pro- 
ceeding that  resulted  in  an  order  for  the 
adoption  of  his  child,  and  hence  has  not 
had  his  day  in  court,  and  is  deprived  of  his 
right  to  object  to  the  adoption  because  of 
false  statements  as  to  his  alleged  abandon- 
ment of  the  child,  the  order  of  adoption 
cannot  be  urged  as  an  effective  objection 
to  awarding  the  custody  of  the  child  to  the 
father  on  habeas  corpus,  when  it  appears 
that  such  custody  will  be  for  the  best  in- 
terest of  the  child.  People  ex  rel.  Corne- 
lius V.  Callan,  supra. 

And  in  Re  Carter,  the  mother  was  held  en- 
titled  to  maintain  habeas  corpus  proceed- 
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grant  the  relief  prayed  for.  A  trial  was 
had  on  this  petition  and  answer  without  a 
reply,  and  the  court,  after  hearing  the  evi- 
dence, and  considering  the  same,  rendered 
judgment  requiring  defendant  to  produce 
the  said  child  on  the  first  and  third  Sun- 
days in  each  and  every  month  thereafter, 
at  the  town  of  Norman,  Cleveland  county, 
and  deliver  the  child  to  its  mother  for  a 
period  of  from  9  o'clock  a.  m.  until  3:30 
p.  M.  on*  each  of  said  Sundays,  in  order 
that  the  said  mother  might  have  the  priv- 
ilege of  seeing  the  child  alone  and  in  the 
absence  of  any  other  person.  It  was  fur- 
ther provided  that  said  mother  should  not 
remove  the  said  child  from  the  town,  and 
in  no  wise  attempt  to  prejudice  the  child 
against  its  father  or  his  wife.     From  this 


judgment,  proceedings  in  error  have  been 
duly  prosecuted  to  this  court. 

After  the  judgment  in  the  foregoing  case 
had  been  entered,  and  during  the  time  it 
was  in  force,  defendant  ignored  the  same, 
and  on  the  5th  day  of  October,  1909,  plain- 
tiff filed  her  affidavit  in  the  district  court 
of  Cleveland  county,  in  which  she  recited 
the  judgment,  and  that,  at  the  appointed 
time  and  on  the  day  set,  she  was  present 
for  the  purpose  of  enjoying  the  society  of 
her  child  under  the  order  made,  but  that 
the  defendant,  in  violation  and  in  contempt 
of  the  order  of  the  court,  failed  and  re- 
fused to  produce  said  child,  or  cause  the 
same  to  be  produced  at  Norman,  but  wil- 
fully kept  said  child  away  from  said  town 
of  Norman,  and  from  defendant.     Where- 


ins^  to  obtain  the  custody  of  her  child, 
where  she  had  been  adopted  in  proceedings 
of  which  the  mother  had  no  notice,  the 
jurisdiction  of  the  court  being  based  upon 
the  false  allegation  that  the  mother  had 
abandoned  the  child. 

So,  in  Beatty  y.  Davenport,  the  smother 
was  held  entitled  to  maintain  habeas  cor- 
pus procedings  to  recover  her  children  from 
adoptive  parents,  where  the  order  of  adop- 
tion was  made  in  proceedings  of  which  no 
notice,  constructive  or  otherwise,  was  given 
her,  the  proceedings  being  based  upon  the 
consent  of  the  father,  and  the  false  alle- 
gation that  the  mother  had  abandoned  the 
children.  The  court  said  that  the  decree 
of  adoption  was  binding  only  upon  the  par- 
ties before  the  court,  and  their  privies,  and 
was  not  binding  upon  the  mother,  because 
she  was  neither  a  party  nor  a  privy  there- 
to; hence  it  had  no  jurisdiction  to  deter- 
mine her  rights. 

A  stranger  to  the  adoption  proceeding 
may  collaterally  attack  the  judgment  of 
adoption  as  invalid  because  notice  thereof 
was  not  given  the  natural  parents,  and  they 
did  not  appear  therein  or  consent  thereto. 
Thus,  in  Taber  v.  Douglass,  101  Me.  363, 
04  Atl.  653,  where  written  consent  to  the 
adoption  was  given  by  the  father  of  the 
child  adopted,  and  the  consent  of  the  mother 
was  not  given,  although  she  was  living  at 
the  time,  and  no  notice  of  the  proceeding 
was  given  to  her,  the  proceeding  was  held 
to  be  invalid  and  subject  to  attack  on  this 
ground  by  a  stranger  to  the  proceeding,  as  a 
defense  to  an  action  by  the  adoptive  parents 
to  recover  damages  for  enticing  the  child  to 
leave  their  home  and  service. 

what  amounts  to  abandonment. 

Although  statutory  proceedings  permit- 
ting the  adoption  of  abandoned  children 
without  the  consent  of  their  parents  are  to 
be  found  in  most  of  the  states,  and  have 
frequently  been  before  the  court,  the  at- 
tempt has  seldom  been  made  to  define  the 
term  "abandon,"  as  used  therein. 

In  Winans  v.  Luppie,  47  N.  J.  Eq.  302, 
20  Atl.  969,  it  was  said  that  the  statutory 
30  L.R.A.(N.S.) 


notion  of  abandonment  did  not  necessarily 
imply  that  the  parents  had  deserted  their 
child,  or  even  ceased  to  feel  any  concern  in 
his  interests,  but  it  might  fairly  import 
any  conduct  on  their  part  which  evidenced 
an  established  purpose  to  forego  the  pa- 
rental duties  and  relinquish  the  parental 
claims  to  the  child. 

Wood  v.  Wood  (N.  J.)  77  Atl.  91,  holds 
that  to  bring  a  case  within  the  statute  au- 
thorizing the  adoption  of  abandoned  chil- 
dren without  the  consent  of  their  natural 
parents,  there  need  be  no  actual  abandon- 
ment, but  it  is  sufficient  if  there  has  been 
such  a  course  of  conduct  on  the  part  of 
both  the  father  and  mother  as  to  indicate 
that  there  was  a  settled  intention  to  forego 
parental  rights,  and  to  leave  the  child  per- 
manently in  the  care  of  others.  Applying 
this  doctrine,  a  mother  of  a  family  of  chil- 
dren whose  father  was  dead  was  held  to 
have  abandoned  one  of  the  children  by  per- 
mitting her  to  continue  to  live  for  a  period 
of  some  years,  with  her  aunts,  after  the 
death  of  the  father,  the  aunts  supporting 
and  educating  the  child.  The  fact  that  the 
mother  thus  permitted  the  child  to  remain 
with  her  aunts  was  held  to  authorize  the 
court  to  permit  the  adoption  of  the  child 
by  the  aunts,  against  both  the  consent  of 
the  mother  and  of  the  child,  the  court  tak- 
ing the  view  that  the  child  was  influenoed 
by  the  mother  to  object  to  the  adoption.  ^ 

Compare  with  Booth  v.  Van  Allen,  7 
Phila.  401,  which  holds  that  abandonment 
is  to  renounce  and  forsake  entirely, — ^to 
leave  with  a  view  never  to  return;  hence, 
a  parent  cannot  be  said  to  have  abandoned 
her  child  where  she  has  made  careful  pro- 
vision for  securing  it  a  home  and  a  care 
taker. 

In  Parsons  v.  Parsons,  101  Wis.  76,  70 
Am.  St.  Rep.  894,  77  N.  W.  147,  Marshall, 
J.,  speaking  for  the  court,  said:  "The 
term  'abandon'  obviously  means  no  more 
than  neglect  or  refusal  to  perform  the 
natural  and  legal  obligations  of  care  and 
support  which  parents  owe  to  their  chil- 
dren." 

And  in  Nugent  y.  Powell,  abandonment 
was  said  to  be  simply  the  evidentiary  fact 
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upon  the  court  made  an  order  requiring 
defendant  to  appear  on  the  8th  day  of 
November,  1909,  at  the  courthouse  in  Nor- 
man, and  Bhow  cause  why  he  should  not  be 
punished  for  contempt  for  a  violation  of 
said  order.  The  defendant,  for  his  answer, 
set  up  that  the  court  had  no  jurisdiction 
to  make  the  order  dated  September  21, 
1909,  for  the  several  reasons  set  forth 
therein.  Second,  he  denied  that  he  had 
wilfully  violated  the  previous  order  of  the 
court,  because  of  the  fact  that  circumstan- 
ces under  which  he  had  been  situated  since 
it  had  been  rendered  made  it  practically 
impossible  to  comply  therewith.  There- 
after a  change  of  judge  was  asked  for  and 
allowed,  and  on  a  hearing  the  court  en- 
tered  judgment  against  defendant,  assessing 


a  fine  in  the  sum  of  $1  and  the  costs  of 
said  proceeding. 

It  is  first  contended  that  the  court  was 
without  jurisdiction  to  entertain  this  ac- 
tion for  the  reason  that  the  petition  filed 
was  by  the  clerk  given  the  same  number  as 
the  old  case,  which  had  been  finally  closed. 
In  the  case  of  Holt  v.  Holt,  23  Okla.  639, 
102  Pac.  187,  the  converse  of  this  proposi- 
tion was  presented;  the  contention  in  that 
case  being  that  the  petition  should  have 
been  filed  in  the  original  action,  but  that 
the  clerk,  although  it  was  entitled  as  in 
the  original  case,  had  given  it  a  separate 
number,  and  filed  it  as  an  original  case. 
This  court  held  that  this  fact  would  not 
devest  the  court  of  jurisdiction  to  try  the 
same,  although  the  statute  was  susceptible 


which  proved  the  ultimate  fact  of  relin- 
quishment. In  others  words,  "the  relin- 
quishment of  one's  rights  is  the  fact  and 
result  of  one's  abandonment  of  those  rights." 

— nonresidence  of  parent. 

The  nonresidence  of  a  parent  does  not 
render  it  unnecessary  to  give  him  actual 
or  constructive  notice  of  proceedings  to 
adopt  his  child  without  his  consent,  and  an 
•order  of  adoption  entered  in  a  proceeding 
without  notice  to  him,  or  without  securing 
his  consent  thereto,  is  invalid.  Furgeson 
T.  Jones,  17  Or.  204,  3  L.R.A.  620,  11  Am. 
Si.  Rep.  808,  20  Pac.  842. 

And  a  nonresident  parent  not  served  with 
actual  or  constructive  notice  of  proceedings 
to  adopt  his  child  may  maintain  habeas 
•corpus  proceedings  against  the  adoptive  par- 
<ent,  claiming  under  an  order  of  adoption 
entered  in  such  proceeding.  People  ex  rel. 
<?omelius  v.  Callan,  124  N.  Y,  Supp.  1074; 
Beatty  v.  Davenport,  45  Wash.  555,  122 
Am.  St.  Rep.  937,  88  Pac.  1109,  13  A.  &  E. 
Ann.  Gas.  585;  Re  Carter,  77  Kan.  765, 
^3  Pac.  584. 

Notice  by  publication  to  a  nonresident 
father  of  proceedings  to  adopt  his  child  con- 
stitutes sufficient  notice,  where  the  adoptive 
parents  of  the  child  and  the  child's  mother 
tire  within  the  jurisdiction  of  the  court 
wherein  the  proceeding  is  had.  Stearns  v. 
Allen,  183  Mass.  404,  97  Am.  St.  Rep.  441, 
67  N.  E.  349.  To  the  same  effect  where 
the  parents  are  unknown  is  Omaha  Water 
Co.  V.  Schamel,  78  C.  C.  A.  68,  147  Fed.  502. 

— ^where    parents    are    divorced    or    living 

apart. 

The  fact  that  parents  are  divorced  or  not 
living  together  is  no  ground  for  denying  to 
f'ither  of  them  the  right  to  notice  of  pro- 
ceedings to  adopt  their  child,  and  the  con- 
sent of  the  parent  having  the  custody  of  the 
•child  is  not  sufficient  te  sustain  the  pro- 
ceeding as  againrit  the  parent  not  consent- 
ing thereto,  who  has  no  notice  therof.  Wil- 
lis V.  Bell,  86  Ark.  473,  111  S.  W.  808; 
Miller  v.  Higgins  (Cal.  App.)  Ill  Pac.  403. 

In  Willis  V.  Bell,  the  parents  have  been  di- 
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vorced,  and  the  mother  given  the  custody 
of  an  infant  child.  Thereafter  she  removed 
to  another  state,  and  consented  to  the  adop- 
tion of  the  child  by  a  relative.  The  father 
did  not  consent  thereto,  and  had  no  notice  of 
the  proceeding.  Subsequently  to  the  adop- 
tion proceedings,  he  commenced  proceed- 
ings in  chancery  to  obtain  the  custody  of  the 
child,  and  attacked  the  validity  of  the 
adoption  proceeding  because  his  consent 
thereto  had  not  been  obtained,  and  no  no- 
tice of  the  proceeding  had  been  given  him. 
In  holding  the  adoption  proceeding  to  be  in- 
valid as  to  the  father,  for  these  reasons,  it 
was  said  that  the  jurisdiction  of  the  court 
depended  upon  the  express  consent  of  the 
parents  of  the  child,  unless  their  residence 
was  shown  to  be  unknown,  and  it  was  added 
that  it  was  not  intended  that  the  legal 
status  of  a  child  could  be  changed  by  the 
consent  of  only  one  of  two  living  parents, 
and  hence  the  order  was  not  binding  upon 
the  nonconsenting  parent. 

In  Miller  v.  Higgins,  the  fact  that  the 
parents  had  been  divorced,  and  the  child 
given  into  the  custody  of  the  mother,  who 
consented  to  his  adoption,  was  held  not 
to  render  it  unnecessary  to  obtain  the  con- 
sent of  the  father,  and  hence,  as  to  him,  the 
proceeding  was  invalid,  his  consent  not  hav- 
ing been  obtained,  and  no  notice  of  the  pro- 
ceeding given  him. 

Compare  with  Younger  v.  Younger,  lOG 
Cal.  377,  39  Pac.  779,  which  holds  that  the 
adoption  of  a  child,  where  based  upon  the 
consent  of  the  mother,  having  the  custody  of 
the  child,  under  an  order  of  the  court  grant- 
ing her  a  divorce  from  the  father,  was  an 
absolute  bar  to  proceedings  by  the  father  in 
the  divorce  case,  for  an  order  giving  to  him 
the  custody  of  the  child  a  portion  of  the 
time,  the  adoption  proceeding  being  based 
upon  a  statute  authorizing  the  adoption  of 
the  child  with  the  consent  .of  the  parent 
having  his  custody  under  an  order  of  a 
court  divorcing  the  parents.  The  force  of 
this  decision  is  somewhat  weakened  by  the 
later  decision  of  that  court,  already  no- 
ticed (Miller  v.  Higgins,  supra),  wherein 
the  two  cases  are  distinguished  on  the 
gpround  that,   in   the   former   case,   the   di- 
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to  the  construction  contended  for,  as  there 
was  no  prejudice  shown  to  have  occurred 
to  the  adverse  party,  and  in  our  judgment 
the  same  rule  is  entirely  applicable  in  the 
case  at  bar.  We  cannot  see  that,  had  the 
petition  been  entitled  differently,  and  filed 
as  an  original  action,  that  the  issue  pre- 
sented would  have  been  different,  nor  can 
we  see  that  the  trial  or  the  rights  of  the 
parties  were  in  any  way  affected  by  the 
fact  that  it  was  filed  or  sought  to  be  filed 
in  the  old  case,  which  had  been  finally 
terminated.  There  being  no  prejudice, 
there  was  no  error. 

The  next  question  which  is  presented  is 


that  the  court,  independent  of  this  fact,  is 
without  jurisdiction  to  entertain  the  case 
and  grant  the  relief  demanded.  The  action 
which  was  here  brought,  as  is  noted,  was 
for  the  purpose  of  requiring  the  defendant, 
who  had  effected  the  legitimation  of  this 
child  (Allison  v.  Bryan,  supra),  to  permit 
its  natural  mother  to  visit  and  have  access 
to  it.  The  district  court  is  a  court  of  gen- 
eral jurisdiction  in  which  jurisdiction  of 
actions  both  legal  and  equitable  is  vested, 
and  in  the  exercise  of  its  equity  powers  it 
would  have  jurisdiction  to  entertain,  hear, 
and  determine  the  questions  presented  in 
this  case.    It  is  held  in  the  case  of  Rossell 


vorce  decree  gave  the  custody  of  the  child 
absolutely  to  the  mother,  who  consented 
to  the  adoption,  while  in  the  latter  case,  the 
custody  of  the  child  was  given  to  the  mother, 
subject  to  the  further  order  of  the  court. 

At  least,  as  affecting  the  child's  rights  of 
inheritance,  a  divorce  of  the  parents  may, 
by  a  statutory  provision  to  that  effect,  ren- 
der unnecessary  the  giving  of  notice  to  the 
parent  who,  by  the  decree  of  divorce,  is  de- 
prived of  the  custody  of  the  child,  and  who 
does  not  thereafter  contribute  to  its  sup- 
port, where  the  proceeding  is  based  on  the 
consent  of  the  parent  awarded  the  custody 
of  the  child,  ana  who  supports  it.  Re  Wil- 
liams, 102  Cal.  70,  41  Am.  St.  I^ep.  163,  36 
Pac.  407. 

A  divorce  granted  the  mother  of  a  child 
.on  tiM  ground  of  desertion  by  the  father, 
.together  with  his  absence  and  failure  to  aid 
in  the  support  of  the  child  or  mother,  makes 
a  sufficient  case  of  desertion  of  both  to 
.sustain  proceedings  to  adopt  the  child,  al- 
though based  merely  upon  tne  consent  of  the 
mother,  and  without  notice  to  the  father. 
Baker  v.  Strahorn,  33  III.  App.  59. 

It  has  been  held  that  the  consent  of  tho 
mother  of  a  child  to  his  adoption  is  neces- 
sary only  when  she  is  living  with  her  hus- 
band, or  has  the  custody  and  control  of  the 
child;  and  hence,  notice  to  her  of  the  adop- 
tion of  the  child  is  not  necessary  when  she 
is  living  separate  and  apart  from  the  father, 
who  has  the  charge  and  control  of  the  child. 
James  v.  James,  35  Wash.  655,  77  Pac.  1082. 
Although  this  doctrine  was  asserted  in  gen- 
eral terms  in  the  foregoing  case,  it  gives 
doubtful  support  to  the  validity  of  adop- 
tion proceedings  not  based  upon  the  consent 
of  the  parents,  and  without  notice  to  them, 
as  it  was  enunciated  in  a  case  where  one  of 
the  adoptive  parents,  a  party  to  the  pro- 
ceeding, was  seeking  to  invalidate  an  order 
of  adoption  on  the  ground  that  the  mother 
of  the  child  had  not  been  served  with  no- 
tice of  the  proceeding,  and  had  not  consent- 
ed to  the  adoption. 

Necessity  of  parent's  consent  to  adoption  of 
illegitimate  child. 

The  mother  of  an  illegitimate  child  has 
all  the  parental  rights  of  other  parents,  and 
hence  is  entitled  to  notice  of  proceedings  to 
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adopt  her  child.  Purinton  v.  Jamrock,  195 
Mass.  187,  18  L.R.A.(N.S.)  927,  80  N.  E. 
803;  Re  Sleep,  6  Pa.  Dist.  R.  256;  Booth 
V.  Van  Allen,  7  Phila.  401 ;  and  to  the  same 
effect,  see  Allison  v.  Bbtan. 

The  fact  that  the  mother  is  a  minor  when 
she  gives  her  consent  to  the  adoption  of  her 
illegitimate  child  will  not  invalidate  an 
adoption  proceeding  based  thereon.  Re 
Bush,  47  Kan.  204,  27  Pac.  1003. 

The  consent  of  the  mother  to  the  adoption 
of  her  illegitimate  child  is  sufficient  without 
obtaining  the  consent  of  the  father,  his  con- 
sent not  being  necessary.  Gibson's  Appeal, 
154  Mass.  378,  28  N.  E.  296. 

The  consent  of  the  father  is  not  sufficient, 
although  he  has  legitimatized  the  child. 
Allison  v.  Bryan. 

As  with  legitimate  children,  the  mother 
of  an  illegitimate  child  may  forfeit  her  pa- 
rental rights  to  the  child  by  abandonment  or 
other  sufficient  reason,  and  the  child  may  be 
adopted  without  notice  to  her.  Thus,  where 
the  custody  of  an  illegitimate  child  was  tak- 
en from  the  mother  after  due  notice  to  her, 
on  the  ground  of  her  misconduct,  neglect, 
crime,  drunkenness,  and  other  vices,  and 
she  acquiesced,  in  such  proceeding  for  a 
considerable  period  of  time,  permitting  the 
child  to  be  supported  as  a  pauper,  she  was 
not  entitled  to  notice  of  the  proceeding  to 
adopt  him.    Purinton  v.  Jamrock,  supra. 

So,  where  a  mother  abandons  her  illegiti- 
mate child,  proceedings  to  adopt  him  may 
be  sustained,  and  the  child  transferred  to 
his  adoptive  parents,  although  the  mother 
appears  in  the  proceeding,  and  objects  to  the 
adoption.  Richards  v.  Matteson,  8  S.  D. 
77,  66  N.  W.  428;  Winans  v.  Luppie,  47 
N.  J.  Eq.  302,  20  Atl.  989. 

But  a  mother  cannot  be  said  to  have 
abandoned  her  illegitimate  child,  where  she 
has  made  careful  provision  for  it  and  se- 
cured for  it  a  home  and  a  care  taker,— one 
who  has  agreed  to  stand  in  the  relation  of 
a  parent  to  the  child,  and  perform  for  him 
the  duties  of  a  mother, — the  mother  reserv- 
ing the  right  to  reclaim  the  child  under 
certain  circumstances;  and  hence,  adoption 
proceedings  without  the  consent  of  the 
mother,  and  based  upon  the  claim  that  she 
had  abandoned  her  child,  will  be  set  aside  at 
her  instance.    Booth  v.  Van  Allen,  supra. 

A.  G.  & 
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▼.  Roesel],  64  N.  J.  Eq.  21,  53  Atl.  821, 
that  **under  proceedings  invoking  the  gen- 
eral power  of  the  chancellor  over  the  affairs 
of  infants  and  their  custody  during  minor- 
ity, .  .  .  the  chancellor  may,  by  de- 
cree or  order,  award  the  custody  of  an  in- 
fant child  of  parents  living  in  a  state  of 
separation  without  being  divorced,  to  one 
of  them,  and  incidentally  provide  for  the 
access  of  the  other  parent  to  the  child, 
under  proper  restrictions." 

llie  supreme  court  of  Arkansas,  in  the 
case  of  State  v.  Grisby,  38  Ark.  406,  says: 
"The  jurisdiction  of  a  court  of  chancery 
extends  to  the  care  of  the  person  of  an 
infant  so  far  as  necessary  for  his  protec- 
tion and  education;  and  whenever  it  ap- 
pears that  a  father  is  guilty  of  gross  ill- 
treatment  or  cruelty  towards  bis  infant 
children,  or  that  he  is  in  constant  habits 
of  drunkenness  and  blasphemy,  or  low  and 
gross  debauchery,  or  that  he  professes 
atheistical  or  irreligious  principles,  or  that 
his  domestic  relations  are  such  as  to  tend 
to  the  corruption  and  contamination  of 
his  children,  or  that  he  otherwise  acts  in- 
juriously to  their  morals  or  interest,  in 
every  such  case  a  court  of  chancery  will 
interfere  and  deprive  him  of  their  custody, 
and  appoint  them  a  suitable  guardian  to 
take  care  of  them  and  superintend  their 
education;  and  this  jurisdiction  is  not 
taken  away  by  the  like  power  conferred  by 
statute  on  the  probate  court."  To  the 
same  effect,  see  Bowles  v.  Dixon,  32  Ark. 
92;  Re  Lundergan,  30  N.  Y.  S.  R.  382, 
8  N.  Y.  Supp.  924;  Com.. ex  rel.  Strickland 
V.  Strickland,  27  Pa.  Super.  Ct.  309;  State, 
Baird,  Prosecutor,  v.  Baird,  21  N.  J.  Eq. 
384. 

Nor  is  it  true,  as  contended,  that  the 
failure  to  reply  to  the  answer  in  the  case 
admitted  the  allegations  thereof,  and  there- 
by concluded  the  plaintiff  as  to  the  juris- 
diction of  the  court.  The  case  went  to 
trial  and  was  tried  in  all  respects  as  if 
a  reply  had  been  filed,  and  the  rule  is  that 
where  a  defendant  voluntarily  goes  to  trial 
without  a  reply,  when  he  is  not  bound  to 
do  so,  he  is  thereby  held  to  have  waived 
it»  and  is  regarded  as  consenting  to  go  to 
the  proof  of  the  answer,  as  if  it  were  de- 
nied.    Holt  V.  Holt,  supra. 

The  defense  set  up  in  the  motion  and 
answer,  that  plaintiff  could  not  be  heard 
in  this  action  because  of  her  alleged  con- 
tempt, is  waived  by  counsel  by  not  insist- 
ing thereon  and  urging  it  in  their  brief. 
It  is  not  claimed  that  any  proceedings  have 
been  taken  against  her,  or  judgment  had 
therefor,  nor  is  there  any  argument  or 
citation  contained  in  the  brief,  insisting 
thereon,  and  the  same,  if  possessing  any 
merit,  is  considered  waived;  the  rule  in ' 
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such  cases  being  stated  by  Judge  Elliott, 
in  his  work  on  Appellate  Procedure  (§§  444, 
445),  as  follows:  "It  is  essential  that  all 
points  be  made  in  the  brief,  and  properly 
made;  if  not  so  made,  they  are  waived. 
.  .  .  It  is  not  enough  to  assert  in  gen- 
eral terms  that  a  ruling  of  the  trial  court 
is  wrong;  a  fair  effort  must  be  made  to 
prove  that  it  is  wrong,  or  the  point  will 
not  be  considered  as  having  been  made. 
Counsel  cannot  make  a  point  in  an  appel- 
late tribunal  by  a  naked  general  assertion, 
for  such  an  assertion  will  not  be  heeded. 
.  .  .  But,  in  order  to  secure  so  much 
as  notice  of  the  point  stated,  they  must 
support  it  by  a  fair  effort,  adducing  argu- 
ments, and,  if  they  can,  citing  authorities. 
A  bare  designation  of  a  ruling  as  erroneous, 
without  discussion,  is  not  sufficient  to  en- 
title counsel  to  successfully  insist  that  be 
has  made  a  point." 

We  now  come  to  the  consideration  of  the 
merits  of  the  case.  To  defeat .  the  claim 
of  right  in  the  plaintiff  to  be  permitted 
to  have  the  right  of  visitation,  and  to  be 
permitted  at  reasonable  intervals  to  enjoy 
the  society  and  to  see  and  be  with  her 
child,  aoide  from  contending  that  it  was 
against  the  best  interests  of  the -child,  d^* 
fendant  relies  upon  an  alleged  adoption 
which  it  is  contended  took  place  on  the  8th 
day  of  December,  1905,  in  the  probate 
court  of  Cleveland  county,  wherein  the  de- 
fendant and  his  wife  joined  in  a  decree  of 
adoption,  thereby  making  the  said  .child, 
in  addition  to  being  legitimated,  the  child 
of  himself  and  wife  by  adoption.  ■  And 
it  is  argued  that  by  reason  of  the  fact  that 
the  defendant  had  legitimated  the  child, 
it  was  no  longer  illegitimate,  and  that  be- 
ing its  legitimate  father  by  virtue  thereof, 
he  had  the  power  and  the  right  to  give 
consent  to  its  adoption  by  himself  and  wife. 
This  claim,  in  our  judgment,  cannot  be 
sustained.  At  common  law,  so  long,  as 
the  mother  of  an  illegitimate  child  was 
living,  she  was  entitled  to  its  custody  as 
against  all  the  world.  Inhabitants  of  Peter- 
sham y.  Dana,  12  Mass.  429;  Young  v. 
State,  53  Ind.  536;  Robalina  v.  Armstrong, 
15  Barb.  247 ;  People  v.  Mitchell,  44  Barb. 
245.  The  infant  was  said  to  be  the  child 
of  no  one,  and  its  putative  father  had  no 
common-law  right  so  long  as  the  mother 
was  living;  his  right  attached  only  after 
her  death,  whereupon  he  became  entitled 
as  against  the  world  to  the  care  and  cus- 
tody of  the  child.  Pote's  Appeal,  106  Pa. 
574,  51  Am.  Rep.  540;  Aycock  v.  Hampton, 
84  Miss.  204,  65  L.R.A  689,  105  Am.  St. 
Rep.  424,  36  So.  245. 

The  common-law  principles  annunciated 
in  the  foregoing  authorities  find  expression 
in  our  statute,  S  4900,  Compiled  Laws  of 


154 


OKLAHOMA  SUPREME  COURT. 


Mat, 


Oklahoma,  1909,  as  follows:  "The  mother 
of  an  illegitimate  unmarried  minor  is  en- 
titled to  its  custody,  services,  and  earn- 
ings." This  is  a  statutory  recognition  of 
the  right  of  the  mother  in  an  illegitimate 
child,  as  it  existed  at  common  law,  and 
which  cannot  be  denied  her,  except  by  force 
of  some  statute  or  by  a  court  acting  in  the 
interest  of  the  infant.  Section  4919,  Okla. 
Comp.  Laws,  1909,  provides:  *'A  legiti- 
mate child  cannot  be  adopted  without  the 
consent  of  its  parents,  if  living,  nor  an 
illegitimate  child  without  the  consent  of 
its  mother,  if  living,  except  that  consent 
is  not  necessary  from  a  father  or  mother 
deprived  of  civil  rights,  or  adjudged  guilty 
of  adultery  or  of  cruelty,  and  for  either 
cause  divorced,  or  adjudged  to  be  an  habit- 
ual drunkard,  or  who  has  been  judiciously 
deprived  of  the  custody  of  the  child,  on 
account  of  cruelty  or  neglect." 

The  mother  of  this  child  was  living  at 
the  date  of  the  alleged  adoption,  and  it  is 
not  claimed  that  she  gave  her  consent  to 
the  adoption  mentioned,  nor  that  she  had 
ever  been  adjudged  guilty  of  adultery  or 
any  of  the  other  grounds  contaiiiea  in  the 
statute.  But,  as  is  seen,  it  is  contended, 
by  the  circuitous  route  mentioned  and  the 
fact  that  the  legitimation  of  the  child  could 
be  accomplished  without  the  consent  of  the 
mother,  that  the  child  could  then  be  adopted 
by  securing  the  consent  of  the  legitimating 
parent,  and  in  this  way  validate  an  adop- 
tion which  could  not  otherwise  be  effected. 

By  adoption,  a  child  in  law  ceases  to  be 
the  child  of  its  natural  parents;  they  cease 
to  have  any  legal  rights  therein;  and  it  no 
longer  owes  to  them  any  duty.  So  de- 
clares the  statute,  §  4930,  Okla.  Comp. 
Laws  1909,  which  is  as  follows:  "The 
natural  parents  of  a  child  so  adopted  shall 
be  deprived  by  the  decree  of  all  legal 
rights  as  respects  the  child,  and  the  child 
shall  be  decreed  from  all  obligations  of 
maintenance  and  obedience  as  respects  such 
parents." 

The  statute  of  legitimation,  $  4931, 
Okla.  Comp.  Laws  1909,  contains  no  such 
terms,  but  provides  that  the  father  of  an 
illegitimate  child,  by  acknowledging  it  as 
his  own,  etc.,  and  treating  it  as  if  it  were 
a  legitimate  child,  thereby  adopts  it  as 
such,  and  such  child  is  thereupon  deemed 
legitimate  from  the  time  of  its  birth.  The 
word  "adopts"  is  used  in  the  sense  of 
''legitimates,"  and  the  child  is  legitimated 
rather  than  adopted.  Allison  v.  Bryan, 
21  Okla.  667,  18  L.R.A.(N.S.)  931,  97  Pac. 
282,  17  A.  &,  E.  Ann.  Cas.  468;  Blythe  v. 
Ayres,  96  Cal.  632,  19  L.R.A.  40,  31  Pac. 
915.  The  effect  of  such  legitimation  on  the 
child  ia  noted  in  a  discussion  contained  in 
the  case  of  Pratt  v.  Pratt,  6  Mo.  App. 
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539:  "A  legitimate  child  has,  from  the 
moment  of  its  birth  until  the  day  of  its 
legal  majority,  a  common-law  right  to  a 
support  from  the  father.  It  is  entitled  to 
bear  his  name,  even  though  never  acquired 
by  common  reputation.  If  designated  in  a 
grant  or  devise  as  the  child  of  a  named 
person,  who  is  known  as  its  father,  the 
identification  is  established  and  the  acquisi- 
tion  made  secure.  It  may  inherit,  not 
merely  from  the  father,  but  from  remoter 
ancestors  and  from  collateral  kindred.  It 
may  also  be  inherited  from,  in  an  as- 
cending, descending,  or  collateral  direction. 
These  and  other  incidents  are  the  legal 
insignia  of  legitimate  birth.  Bastardy  has 
none  of  them.  The  illegitimate  son  is  filiiis 
nullius.  He  has  no  claim  to  a  support  from 
his  father,  imless  by  statutory  provision. 
He  cannot  take  his  father's  name,  or  any 
name,  except  such  as  may  be  appropriated 
through  common  reputation.  He  can  ac- 
quire notliing  from  a  grant  or  devise  in 
which  he  is  only  designated  by  a  reference 
to  his  putative  father.  He  cannot  inherit, 
either  from  hir  father,  or  from  any  re- 
moter ancestor,  or  from  a  collateral  kins- 
man. He  cannot  be  inherited  from,  ex- 
cept by  his  own  descendants.  All  these 
several  adjuncts  or  incidents,  in  either 
classification,  make  up  the  status  or  condi- 
tion which  is  called  legitimacy,  or  bas- 
tardy, as  the  case  may  be.'' 

Adoption  as  we  see,  cannot  be  l^ally 
made  where  the  parents  of  a  legitimate,  or 
the  mother  of  an  illegitimate,  child  are 
living,  except  through  and  by  their  con- 
sent; and  while  doubtless  all  parental 
rights  are  yielded  in  the  case  of  adoption, 
we  have  found  no  foundation  for  the  claim 
that  all  rights  on  the  part  of  the  mother 
of  an  illegitimate  child,  consistent  with  its 
best  interests,  are  lost  in  the  mere  exercise 
by  the  father  of  his  right  of  legitimation. 
The  interests  of  the  child  are  of  first  and 
controlling  importance;  some  mothers  of 
illegitimate  children,  considering  solely 
their  best  interests,  might  be  willing  to 
waive  all  rights  of  every  kind  and  char- 
acter which  tliey  possessed  therein  in  order 
to  have  them  adopted  and  thereby  enabled 
to  enjoy  the  privilege  of  legitimate  per- 
sons. Others,  seemingly  forgetful  or  in- 
different to  the  best  interests  of  the  child, 
or  even  taking  a  different  view,  might  re- 
fuse an  opportunity  of  this  character,  the 
result  of  which  would  be  to  the  child's 
detriment;  and  it  was  to  provide  for  cases 
of  this  character  that  the  law,  in  its  great 
interests  in  tlie  child's  welfare,  empowered 
the  father  to  exercise  the  rights  given 
under  the  legitimating  statute. 

But  no  case  hat  been  called  to  our  at- 
tention,  and   a  most   diligent   search   has 
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failed  to  reveal  one,  which  has  gone  to  the 
extent  of  holding  that  the  father,  after 
having,  against  the  mother's  wishes  and 
will,  legitimated  the  child,  could  then  fur- 
ther ignore  the  mother's  affection  and  in- 
terest in  it,  and  again  act  against  her  con- 
«ent»  and  effect  an  adoption,  with  all  its 
l^^l  consequences.  It  is  true  that,  acting 
under  the  statute,  the  father  has  completely 
legitimated  the  child;  it  now  enjoys  all  of 
the  rights  and  privileges  of  a  legitimate 
child,  as  mentioned  in  the  case  of  Pratt  v. 
Pratt,  supra,  and  "the  father  of  a  legiti- 
mate, unmarried  minor  child  is  entitled 
io  its  custody,  services,  and  earnings" 
(Okla.  Comp.  Laws  1909,  §  4899),  and  the 
reciprocal  rights  and  duties  between  the 
father  and  the  child  are  the  same  as  those 
existing  between  legitimate  parents  and 
their  l^itimate  children;  still,  as  to  its 
mother,  when  her  rights  are  involved,  it  is 
an  illegitimate  child,  and  the  law  is  that 
an  illegitimate  minor  child  cannot  be 
adopted  without  the  mother's  consent,  and 
that  which  cannot  be  done  directly  cannot 
be  done  indirectly.  Except  for  the  legiti- 
mating statute,  no  one  could  have  dis- 
turbed this  woman's  complete  right  of  cus- 
tody in  and  to  her  child,  and  in  our  judg- 
ment it  would  be  a  strained  and  imnatural 
construction  of  this  statute  and  the  rights 
of  the  parties  under  it  to  yield  to  the  con- 
tention of  counsel  for  defendant,  for  "the 
law  should  never  receive  such  a  construc- 
tion as  would  tend  to  dry  up  the  sources 
of  natural  affection."  Barela  v.  Roberts, 
34  Tex.  554.  If  the  mother  desires  to 
give  her  consent  to  adoption,  she,  of  course, 
may  do  so;  but  she  cannot  be  lawfully 
stripped  of  her  inherent  right  to  say  no. 
In  conjunction  with  the  foregoing  we  no- 
tice the  claim  of  counsel  that  the  father 
made,  executed,  and  had  recorded,  a  deed  of 
adoption  in  Kansas  City,  Missouri,  in  June, 
1903.  This,  it  is  contended,  was  done  with 
the  consent  of  plaintiff,  and  the  claim  is 
made  she  thereby  yielded  the  right  she  now 
asserts.  We  do  not  so  construe  this  in- 
strument; that  deed  was  effectual  merely 
to  constitute  of  the  infant  an  heir  of  his 
father,  and  to  vest  in  him  a  ri<jfht  to  look 
to  him  for  support.  This  is  the  specific 
limitation  contained  in  the  deed.  It  con- 
tains the  proviso:  "With  all  the  right  as 
heir  or  devisee,  and  with  the  same  rights 
as  if  he  had  been  born  to  me  in  lawful 
wedlock,  and  with  all  the  privilege  and  obli- 
gation existing  between  parent  and  child, 
according  to  the  provision  of  an  act  of  the 
general  assembly  of  the  state  of  Missouri, 
the  same  being  chapter  90  of  the  Revised 
Statutes  of  Missouri,  1899,  and  as  con- 
strued by  the  decision  of  the  supreme  court 
of  Missouri  in  the  case  of  Fosburgh  v. 
30  L.RJk.(N.S.) 


Rogers,  114  Mo.  122,  19  L.R.A.  201,  21  S. 
W.  82,  which  act  and  decision  expres&es 
the  intention  of  the  parties  and  by  which 
they  will  be  governed." 

An  inspection  of  the  case  referred  to 
verifies  the  limitation  we  here  place  on  the 
instrument,  as  it  related  solely  to  tlic 
child's  right  of  inheritance.  The  particular 
section  of  the  statute  under  which  this 
deed  was  executed  received  a  construction 
at  the  hands  of  the  supreme  court  of  Mis- 
souri in  the  case  of  Re  Clements,  78  Mo. 
352,  and  of  its  effect  in  reference  to  the 
rights  of  the  natural  parents,  the  court 
said:  "The  statute  in  question,  it  must  be 
confessed,  is  quite  imperfect  and  very  un- 
skilfully drawn,  but,  when  carefully  con- 
sidered, we  think  it  will  be  found  to  con- 
tain enough  to  effectuate  its  general  pur-' 
pose.  The  1st  section  (§  599  [Rev.  Stat. 
1879])  is  complete  and  perfect  in  itself, 
and  authorizes  any  person  to  adopt  the 
child  of  another  so  as  to  make  him  his 
heir,  without  the  consent  of  the  parents  or 
other  person.  Reinders  v.  Koppelmann,  68 
Mo.  loc.  cit.  499,  30  Am.  Rep.  802.  Tliis  the 
legislature,  having  undoubted  power  to 
enact  a  statute  of  descents,  may  lawfully 
authorize  to  be  done.  This  section,  it  will 
be  perceived,  does  not  undertake  to  create 
or  establish  the  relation  of  parent  and 
child  between  the  adopter  and  the  adopted, 
further  than  to  give  the  child  adopted  a 
right  of  inheritance  to  the  same  extent  as 
if  he  or  she  were  the  child  of  the  adopter. 
The  privilege  thereby  conferred  may  be  of 
no  pecuniary  or  other  benefit  to  the  re- 
cipient, until  the  death  of  the  adopter. 
But  the  3d  section  (§  601)  goes  further, 
and  gives  the  child  adopted  a  right  during 
the  life  of  the  adopter  to  have  and  receive 
from  him  or  her,  support,  maintenance,  and 
proper  and  humane  treatment.  The  devo- 
lution of  these  parental  duties  upon  the 
adoptive  father  necessarily  implies  that  he 
is  to  have  the  custody  and  control  of  the 
child  adopted.  But  as  the  legislature  has 
no  power  to  authorize  one  person,  whether 
acting  from  motives  of  charity,  benevolence, 
or  caprice,  to  transfer  to  himself,  at  his 
own  election,  the  custody  and  control  of 
the  children  of  another,  it  is  declared  in 
the  last  clause  of  this  section  that  'this 
provision,'  meaning  the  whole  of  the  3d 
section,  wherein  the  rights,  express  or  im- 
plied, hereinbefore  mentioned,  are  conferred, 
'shall  not  extend  to  other  parties,  but  is 
wholly  confined  to  parties  executing  the 
deed  of  adoption.'  That  is  to  say,  parties 
who  do  not  join  in  the  deed  of  adoption 
shall  not  be  affected  by  anything  contained 
in  the  3d  section;  or,  to  state  the  matter 
differently,  the  natural  relations  of  parent! 
and  child,  and  the  rights  and  duties  spring-; 
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ing  therefrom,  are  not  to  be  disturbed  witli 
out    the    consent   of   the   natural    parent. 
The  mother  was  not  a  party  to  the  deed  | 
and   even   had   she  consented  to   its  execu- 
tion, it  deprived  her  of  no  right  she  now 
asserts. 

We  do  not  dissent  from  the  law  of  the 
cases  of  Hope's  Petition,  19  R.  I.  486,  34 
Atl.  994,  and  Ousset  v.  Euvrard  (N.  J. 
£q.)  62  At].  1110,  relied  on  by  defendant. 
Each  of  these  cases  states  the  conceded 
proposition  that  the  custody  of  the  child, 
either  legitimate  or  illegitimate,  where  a 
controversy  arises  in  reference  thereto,  is 
granted  wherever  its  best  interests  and  wel- 
fare direct.  This  is  virtually  all  that  was 
passed  on  in  the  Hope  Case.  In  the  Ousset 
V.  Euvrard  Case,  the  mother  of  certain 
'illegitimate  children,  by  an  instrument  in 
writing,  transferred  all  of  her  interest  and 
custody  in  and  to  them  to  their  father, 
who,  with  the  consent  of  his  wife,  had 
taken  them  into  his  household.  He  was 
wealthy  and  the  children  had  a  good  home. 
The  mother  sought  to  set  aside  this  in- 
strument and  take  the  children,  remove 
them  from  the  state  to  a  tenement  in  New 
York  city,  where  she  and  her  husband 
lived,  both  of  whom  were  engaged  in  gain- 
ful occupations  for  a  daily  livelihood.  The 
court  found  specifically  that  the  mother 
was  unfit  and  the  prospective  home  un- 
Buited  for  the  children,  and  for  this  and 
other  reasons  refused  to  set  aside  the  in- 
strument. For  sufficient  reasons  and  facts 
which  are  made  apparent  in  the  case,  the 
mother  was  denied  the  custody  of  the  chil- 
dren and  also  the  right  to  visit  them  at 
the  home  of  their  father  and  his  wife. 
The  issues  presented  in  that  case  and  in 
this  were  likewise  in  other  ways  dissimilar; 
so  much  so  that  it  can  scarcely  be  con- 
sidered an  authority  to  a  further  extent 
than  presenting  a  recognition  of  the  con- 
ceded doctrine  that  the  best  interest  of 
the  child  is  the  controlling  element  in  all 
of  these  cases. 

We  have  made  an  exhaustive  examina- 
tion of  the  authorities  wherein  the  question 
of  the  right  of  parents  to  visit  children 
whose  custody  had  been  taken  from  one  or 
the  other  or  both,  and  from  them,  without 
detailing  the  facts  of  each,  we  cull  the  fol- 
lowing declarations  of  the  rule  laid  down 
by  the  courts  on  this  subject. 

"The  privilege  of  visiting  accorded  to  the 
mother  is  a  plain  dictate  of  humanity,  in 
the  absence  of  any  reason  to  suppose  that 
the  privilege  would  be  abused  to  the  in- 
jury of  the  boy.  There  was  none  in  this 
case.  The  charges  of  immorality  against 
the  mother  were  not  sustained.  She  is 
shown  to  be  an  industrious,  hard-working 
woman,  and  a  good  woman,  by  all  the  wit- 
30  L.R.A.(N.S.) 


nesses,  except  the  defendant.  But  had  it 
been  otherwise,  the  permission  to  visit 
would  not  be  necessarily  erroneous.  The 
courts  should  regard  the  maternal  instinct 
in  the  veriest  trull  that  walks  the  streets, 
taking  proper  care  that  it  do  not  lead  to 
the  corruption  of  the  offspring.  It  is  the 
strongest  and  holiest  sentiment  of  human- 
ity; the  freest  from  selfishness  or  im- 
purity; and  often  the  last  hope  of  redemp- 
tion for  fallen  natures."  Haley  v.  Haley, 
44  Ark.   429. 

"Under  our  statutes,  the  father  is  given 
the  right  to  the  custody  of  his  minor  chil- 
dren, yet  this  right  is  not  an  absolute  legal 
right,  beyond  the  control  of  the  courts. 
The  cardinal  principle  in  such  matters  is 
to  regard  the  benefit  of  the  infant  para- 
mount to  the  claims  of  either  parent. 
While  the  courts  will  not  lightly  interfere 
with  what  may  be  termed  the  'natural 
rigltts'  of  parents,  yet  the  primary  object 
of  all  courts,  at  least  in  America,  is  to 
secure  the  welfare  of  the  child,  and  not 
the  special  claims  of  one  or  the  other  par- 
ent. Uilder  the  facts  of  this  case,  we  can- 
not see  that  the  trial  court  at  all  abused 
its  judicial  discretion  in  giving  the  cus- 
tody of  this  infant  to  its  mother,  subject 
to  the  conditions,  however,  that  she  should 
not  remove  it  from  the  city,  and  that  the 
father  should  have  the  right  to  visit  it  at 
seasonable  hours  three  times  a  week,  and 
to  take  it  to  his  home  or  for  a  walk  or 
drive  for-  five  hours  every  Sunday.  Of 
course,  all  such  orders  are  merely  pro- 
visional and  temporary,  and  may  be 
changed  at  any  time  when  conditions 
change."  State  ex  rel.  Flint  v.  Flint,  63 
Minn.   187,   66  N.   W.  272. 

"Hie  future  welfare  and  happiness  of 
the  child  is  entitled  to  the  highest  regard, 
if  not  to  paramount  consideration.  Her 
wordly  prospects  in  life  are  mainly  depend- 
ent upon  her  father,  and  it  is  not  to  be 
disguised  that  there  is  great  danger  from 
the  existing  state  of  things  that  his  nat- 
ural love  and  regard  for  her  may  by  degrees 
become  weakened,  and  be  followed  by  alien- 
ation and  estrangement.  The  daughter  is 
now  of  a  suitable  age  to  be  placed  at  a 
boarding  school,  under  the  especial  charge 
of  some  lady  of  character;  and  while  I 
cannot  assent  to  any  plan  which  will  de- 
prive her  mother  of  her  care,  or  of  her 
society,  so  far  as  is  compatible  with  her 
position  in  a  school,  yet  I  am  persuaded 
that  a  scheme  may  be  framed  upon  that 
position,  which  will  enable  her  father  to 
visit  her  with  more  freedom,  and  with 
more  advantage  to  her  cherishing  due  re- 
spect and  affection  for  him,  than  can  be  af- 
forded in  her  present  situation."  Ahren* 
feldt  V.  Ahrenfeldt,  4  Sandf.  Ch.  493. 
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'As  a  matter  of  strict  law,  it  cannot  be 
denied  that  in  this  state,  as  at  common 
law,  the  genera]  rule  is  that  the  claim  of 
the  father  to  the  persons  of  his  infant 
children  is  paramount  to  those  of  the  moth- 
er. This  rule  is  so  entirely  axiomatic  that 
it  would  be  idle  to  cite  authorities  in  its 
support.  But  this  rule  has  only  a  subor- 
dinate application  whenever  a  court  of 
equity  is  called  upon  to  exercise  its  au- 
thority in  that  branch  of  its  capacity  just 
referred  to.  On  such  an  occasion  it  is  not 
the  dry,  technical  right  of  the  father,  but 
the  welfare  of  the  child,  which  will  form 
the  substantial  basis  of  judgment.  The 
legal  right  of  the  father  will  not  be  passed 
by,  except  when,  in  the  opinion  of  the  court, 
the  well-being  of  the  child  requires  such 
supersedure.  .  .  .  Provision  should  be 
made  in  the  decree  for  the  reasonable  ac- 
cess of  the  parents,  respectively,  to  the 
children,  and  a  privilege  should  likewise  be 
reserved  that  either  party,  in  case  of  any 
material  change  of  circumstances,  should 
be  permitted  to  come  into  court  for  further 
directions  or  assistance."  State,  Baird, 
Prosecutor,  v.  Baird,  21  N.  J.  Eq.  384. 

"The  general  rule  is  that  the  father  is 
entitled  to  the  custody  of  his  child;  but 
the  chancellor  will  look  to  the  happiness 
and  comfort  of  the  child,  and  will  confide 
his  custody  to  the  parent  whose  time  and 
attention  can  be  best  devoted  to  its  care 
and  welfare.  See  Irwin  v.  Irwin,  96  Ky. 
318,  28  S.  W.  664,  30  S.  W.  417,  and  Mc- 
Bride  ▼.  McBride,  1  Bush,  15.  We  are  of 
opinion  that  the  court  did  not  err  in  award- 
ing the  custody  of  the  child  to  its  mother, 
it  being  of  tender  years  and  in  delicate 
health;  but  the  court  erred  in  not  provid- 
ing in  the  order  that  the  appellee,  the 
father,  should  be  permitted  at  reasonable 
times  and  places  to  visit  and  enjoy  its 
society."  Barlow  v.  Barlow,  28  Ky.  L.  Rep. 
««4,  90  S.  W.  216. 

"The  enforcement  of  the  prima  facie  right 
•of  Mrs.  Smith  to  the  custody  of  her  minor 
children  is  resisted  upon  the  ground  of  her 
unfitness,  arising  from  excessive  use  of  in- 
toxicating drinks.  The  existence  of  this  de- 
plorable habit  at  one  period  of  her  life  is 
admitted  in  the  traverse  by  the  petitionr^r 
of  the  return  of  the  respondent;  but  she 
also  asserts  that  she  has  reformed  this  habit 
and  that  for  months  before  filing  this  peti- 
tion she  had  abstained  from  the  use  of  li- 
quor; and  that  she  conquered  this  appetite 
upon  her  promise  of  the  respondent  that, 
upon  efi'ecting  this  reformation,  her  chil- 
dren would  be  given  her.  .  .  .  Mrs. 
Smith  must  not,  however,  be  denied  access 
to  her  children.  At  reasonable  times  she 
must  be  permitted  to  visit  them,  and  to 
have  them  to  herself  on  such  occasions,  if 
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she  desires  it.  It  is  right  that  her  ofi'spring 
should  be  taught  to  love  their  mother,  and 
it  depends  upon  herself  whether  the  legal 
right  to  which  I  have  referred  shall  at 
a  future  day  be  granted  to  her."  Com. 
ex  rel.  Smith  v.  Smithy  1  Brewst.  (Pa.) 
547. 

"Our  decision  is  that,  for  the  present,  at 
least,  the  child  be  allowed  to  remain  with 
the  mother.  We  wish  to  add,  however  a 
single  monitory  remark.  The  mother 
should  remember  that  this  decision  is  not 
necessarily  definitive,  and  that  while  the 
custody  of  the  child  is  confided  to  her,  the 
father's  right  has  not  been  forfeited.  It 
will  be  her  duty  to  respect  his  right  and 
allow  him  every  proper  opportunity  to  cul- 
tivate the  affection  of  the  child.  Especial- 
ly will  it  be  her  duty  to  refrain  from  any 
attempt  to  alienate  the  child  from  the 
father,  or  to  instill  into  her  mind  anv 
thought  or  feeling  which  a  daughter  ought 
not  to  cherish  for  her  father.  A  failure 
to  observe  this  monition  may  be  good 
ground  for  another  application  on  the  part 
of  the  petitioner  for  the  custody  of  his 
child."  McKim  v.  McKim,  12  R.  I.  462, 
34  Am.  Rep.  694. 

And  finally,  this  court,  in  its  former  opin- 
ion, after  holding  that  the  father,  by  vir- 
tue of  his  acts  under  the  legitimating  stat- 
ute, was  entitled,  as  against  the  mother 
or  the  world,  to  the  possession  of  the  child, 
in-  consonance  with  the  holding  of  all  the 
courts,  declared:  "We  would  not  have  it 
understood,  however,  that,  in  thus  declaring 
the  law,  we  hold  he  should  not  see  his 
mother,  be  with  her,  or  be  permitted  to  en- 
joy her  society,  nor  she  his.  Not  at  all. 
Under  the  judgment  rendered  in  this  cause 
in  the  lower  court,  provision  was  made  for 
the  father  to  visit  the  child,  and  the  suc- 
cessful respondents  should  not  be  deaf  to 
those  common  promptings  of  humanity 
which  dictate  that  the  child  and  the  moth- 
er be  granted  the  utmost  possible  latitude 
for  social  communion  consistent  with  the 
new  duties  placed  upon  all.  In  case  of 
sickness  or  accident  the  mother  should  be 
promptly  notified,  and,  if  she  desires,  per- 
mitted to  attend,  care  for,  and  nurse.  The 
treatment  to  be  accorded  the  child  is  that 
usually  accorded  legitimate  children.  Such 
children  are  frequently  permitted  to  go 
from  home  to  visit  their  friends  and  kin- 
dred, and  friends  and  kindred  are  fre- 
quently permitted  to  visit  them,  and  this 
is  the  treatment  that  the  father,  in  this  in- 
stance and  in  this  case,  should  accord  to 
this  child,  and  which  should  now  establish 
its  relationship  toward  its  mother."  [21 
Okla.  673.] 

From  the  foregoing  it  will  be  seen  that 
under  practically  every  and  all  conditions 
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the  parent,  in  some  instances  the  father 
and  in  others  the  mother,  while  losing  the 
right  of  custody  of  their  children,  have 
in  every  instance  received  at  the  hands 
of  the  court  recognition  of  their  right  of 
visitation.  It  is  true  the  foregoing  cases, 
other  than  the  opinion  of  this  court,  pre- 
sent those  only  in  which  the  question 
arose  between  parents  of  legitimate  chil- 
dren, but  the  underlying  reason  for  the  rule 
was  in  each  instance  that  the  one  accord- 
ed the  right  was  a  parent,  and  that  it  was 
in  accord  with  humanity  and  right  living 
and  the  best  interests  of  the  child  that 
it  should  not  forget  and  be  estranged.  The 
father  of  this  child  has,  perforce  of  the 
law  in  this  state,  been  enabled  to  take 
from  this  mother,  against  her  will,  this 
child,  and  to  take  to  himself  its  care  and 
custody.  We  have  no  doubt  of  his  sincere 
affection  for  it,  nor  do  we  question  that  he 
and  his  wife  desire  to  retain  it  in  their 
home,  nor  do  we  doubt  that,  when  the  best 
interests  of  the  child  are  taken  into  con- 
sideration, the  force  and  effect  of  this  law 
and  their  action  under  it  will  result  in  ef- 
fecting the  best  interests  of  the  child. 
While  granting  the  foregoing,  there  is  no 
law,  either  written  or  unwritten,  which  de- 
nies to  its  mother,  where  it  will  not  con- 
flict with  the  interest  of  the  child,  the  right 
of  visitation  accorded  by  the  courts  to. all 
other  parents. 

Mrs.  Allison  is  not  a  necessary  party  in 
either  of  these  cases.  The  child  by  the  act 
of  the  father  was  not  made  her  heir. 
Barnes  v.  Allen,  .26  Ind.  222 ;  Keith  v.  Ault, 
144  Ind.  626,  43  N.  E.  924.  Nor  did  it  en- 
ter her  household  as  her  child.  The  stat- 
ute under  which  it  was  legitimated  would 
have  been  rendered  in  very  many  instan- 
ces nugatory  and  its  effectiveness  largely 
curtailed,  if,  acting  under  it,  the  child  to 
be  legitimated  were  to  take  as  an  heir  of 
the  wife  of  its  father,  as  but  few  if  any 
wives  could  be  found  who  would  consent 
to  receive  into  their  homes  such  children, 
when  to  do  so  would  make  them  heirs 
equally  with  their  own  children,  and  in 
practically  all  of  such  cases  the  wife  would 
refuse  to  permit  its  entrance  in  the  family. 
The  legitimation  of  the  child  under  thin 
statute  was  accomplished  by  the  father,  and 
the  wife's  sole  connection  with  the  transac- 
tion was  the  giving  of  her  consent  to  its  re- 
ception into  the  family,  where  it  might  be 
treated  as  if  it  were  legitimate.  It  has 
boen  represented  to  us  that  Mr.  and  Mrs. 
Allison  are  without  other  children;  that 
she  is  possessed  of  considerable  means,  and 
hafl  by  will  made  it  her  heir;  also  that  she 
entertains  toward  it  a  deep  and  sincere  af- 
fection,— all  of  which  is  highly  praise- 
worthy, tending  to  the  child's  welfare  and 
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happiness,  and  further  justifying  its  father 
i^  his  commendable  ooifrse  resulting  in  its 
legitimation.  The  defense  tendered  by  Mr. 
Allison  in  the  contempt  proceeding  is  that 
Mrs.  Allison  refused  to  permit  him  to  com- 
ply with  the  order  of  the  court;  this  can- 
not be  allowed  him,  as  his  wife  has  no  legal 
right  to  the  custody  and  control  of  the 
child.  If  the  best  interests  of  the  child 
require  it,  or  the  father  contumaciously  bids 
defiance  to  its  orders,  there  is  full  au- 
thority in  the  court  ta  take  it  from  their 
household  and  place  it  with  the  mother 
or  elsewhere,  and  if  the  mother's  deportment 
is  such  that,  by  permitting  her  to  visit  with 
the  child,  it  would  be  detrimental  to  its 
best  interests,  then  this  privilege  may  be  de- 
nied her,  so  that  the  relationship  of  both 
parties  to  this  controversy  toward  this  child 
depends  upon  their  conduct. 

We  desire  just  here  to  drop  this  word  of 
admonition  to  both  oarties.  This  child  is 
entitled  to  the  affection  of  both  its  father 
and  its  mother,  and  they  likewise  are  en- 
titled to  the  affection  cf  the  child;  and  it 
is  the  positive,  affirmative  duty  of  each, 
abiding  constantly  with  them,  to  say  noth- 
ing to  eause  it  to  think  ill  of  the  other, 
nor  should  they  permit  others  in  its  pres- 
ence to  harshly  criticize  the  absent  one. 

There  is  no  evidence  in  this  record  to 
justify  us  in  finding  that  detriment  would 
come  to  the  child  by  permitting  its  mother 
to  see  it  for  the  brief  period  granted  in  the 
order  of  the  court,  twice  each  month.  If 
a  change  of  situation  occurs,  justifying  a 
change  in  any  of  its  terms,  the  power  still 
remains  with  the  court,  on  application,  to 
modify  it  in  any  particular;  but  neither 
party  has  a  right  to  violate  it.  Thehappines 
which  has  come  to  Mr.  and  Mrs.  Allison 
in  the  companionship  of  this  little  child 
ought  to  cause  them  to  reflect  most  se- 
riously upon  the  situation  in  which  their 
privilege  places  its  unfortunate  mother,  and 
this  thought  should  cause  them  to  turn  a 
tender  side  to  the  one  who  has  lost  all,  and 
more  than  that  which  they  have  gained, 
and  they  should  ungrudgingly  grant  and 
permit  her  the  small  measure  of  happiness 
which  she  can  secure  by  the  brief  oppor- 
tunities afforded  by  this  order  to  see  her 
offspring.  The  status  of  this  child  has  once 
more  had  the  careful,  painstaking  consid- 
eration of  this  court,  and  in  affirming  the 
judgments  now  before  us,  it  is  with  the 
hope  that  it  will  put  a  finality  to  the 
controversy. 

The  judgment  of  the  trial  court  in  both 
cases  is  accordingly  affirmed. 

Turner.  Williams,  Kane,  and  Hayes» 

JJ.,  concur. 
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•LEONARD  H.  PHILLIPS  et  al. 

V. 

HORACE  CHASE,  Appt. 

(203  Mass.  556,  89  N.  £.  1049.) 

Evidence  —  sufficiency  —  undue      in- 
fluence. 

1.  A  finding  of  undue  influence  in  se- 
curing an  adoption  hj  a  woman  of  the  sou 
of  her  husband  by  a  former  wife  is  sup- 
ported by  evidence  that  the  husband,  being 
her  physician  and  she  an  invalid,  married 
her  after  she  had  secured  a  divorce  from  a 
former  husband,  about  which  she  was  pecu- 
.liarly  sensitive,  and  within  a  few  moutlis 
threatened  to  leave  her  unless  she  would 


adopt  his  son,  which  under  the  circum- 
stances she  could  not  bear,  and  that  she 
subsequently  said  many  times  that  she  was 
forced  to  adopt  the  sou  against  her  will. 

Adoption  —  fraud  —  setting  aside  diB> 
cree. 

2.  One  who  so  dominates  the  will  of  his 
wife  as  to  force  her  against  her  will  to 
bring  a  petition  in  court  for  the  adoption 
of  his  son  by  a  former  wife  commits  a  gross 
fraud  upon  the  wife,  and  such  fraud  upon 
the  court  that  the  decree  of  adoption  will 
be  set  aside  in  a  proper  case. 

Appeal   —   objections   —   sufficiency   — 
probate  decree. 

3.  An  objection  that  a  decree  of  adop- 
tion entered  by  a  probate  court  cannot  be 
set  aside  on  the  facts  entitles  one  appeal- 
ing from  a  subsequent  decree  attempting 
to  set  it  aside,  to  raise  the  question  wheth- 


Note.-' Right  of  parties  to  adoption 
proceeding,  or  their  privies,  to  at- 
tacTc  decree  of  adoption. 

Am  to  the  validity  of  adoption  without 
notice  to  the  natural  parents,  see  Allison 
V.  Bryan,  ante,  146,  and  note  thereto. 

The  rule  is  well  settled  that  neither  the 

Earties  to  adoption  proceedings,  nor  their 
eirs,  privies,  or  personal  representatives, 
are  entitled  collaterally  to  attack  a  judg- 
ment of  adoption,  for  failure  to  comply  with 
the  statutory  requirements  in  the  adoption 
proceedings,  after  the  order  of  adoption  has 
been  recognized  and  treated  as  valid  by  the 
parties  thereto.  Coleman  v.  Coleman,  81 
Ark.  7,  98  S.  W.  733;  Woodward's  Appeal, 
81  Conn.  152,  70  Atl.  463;  Sullivan  v.  Peo- 
ple, 224  111.  468,  79  N.  E.  695 ;  Ross  v.  Ross, 
129  Mass.  243,  37  Am.  Rep.  321;  Nugent  v. 
Powell,  4  Wyo.  173,  20  L.R.A.  199,  62  Am. 
St.  Rep.  17,  33  Pac.  23;  Nelson  v.  Nelson, 
127  111.  App.  422;  Re  McKeag,  141  Cal. 
403,  99  Am.  St.  Rep.  80,  74  Pac.  1039; 
Cubitt  V.  Cubitt,  74  Kan.  363,  86  Pac.  475; 
Mullany's  Adoption,  26  Pa.  Co.  Ct.  661; 
Brown's  Adoption,  26  Pa.  Super.  Ct.  259; 
Wolf's  Appeal,  10  Sadler  (Pa.)  139,  22 
W.  N.  C.  93,  13  Atl.  760;  Parsons  v.  Par- 
sons,  101  Wis.  76,  70  Am.  St  Rep.  894,  77 
N.  W.  147. 

As  said  in  Parsons  v.  Parsons,  supra: 
"Proceedings  to  avoid  the  judgment  of 
adoption  are  clearly  of  an  equitable  na- 
ture, and  after  the  lapse  of  many  years, 
during  which  time  the  status  of  the  subject 
of  adoption  has  been  recognized  as  legally 
fixed  by  the  judgment  of  the  county  court 
by  all  parties  to  the  proceedings,  one  of 
those  parties  on  whose  motion  the  judg- 
ment was  rendered  is  in  no  position  to  ap- 
peal to  the  equity  powers  of  the  court  to 
declare  it  void.  The  plainest  principles  of 
estoppel  apply  to  the  situation.  Appellant 
petitioned  for  the  judgment.  It  was  en- 
tered on  her  motion.  The  person  most  inter- 
ested, the  child,  was  a  ward  of  the  court, 
and  its  status  for  life  was  entirely  and  ir^ 
revocably  changed  by  the  result  of  the  pro- 
ceedings, if  they  were  valid.  Their  validity 
was  recognized  by  the  appellant  till  she  be- 
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came  pecuniarily  interested  in  changing  her 
position.  Clearly  she  cannot  be  aided  by 
a  court  of  equity  to  do  that  to  the  injury  of 
the  person  she  was  instrumental  in  locat- 
ing in  her  family  as  her  adopted  son." 

And  in  Re  McKeag,  the  court  remarked: 
"There  is  nothing  that  can  be  said  against 
the  policy  of  adoption  laws;  there  is  every- 
thing that  can  be  said  in  their  favor.  Un- 
der them,  innocent,  parentless,  and  aban- 
doned children  are  withdrawn  from  the  char- 
ity of  public  institutions,  and  provided  witli 
comfortable  homes  and  affectionate  foster 
parents.  Unfortunate  children  whose  par- 
ents, through  overwhelming  adversity,  or 
the  infirmities  of  their  nature,  are  unable  to 
care  and  provide  for  them,  are  placed  in 
cheerful  homes  under  the  care'  and  control 
of  adoptive  parents,  willing  and  able  to  pro- 
vide for  their  protection  and  comfort.  Un- 
der the  beneficent  provision  of  these  stat- 
utes, such  children  are  accorded  advanta<7es 
and  opportunities  for  better  moral,  intel- 
lectual, and  material  advancement;  a  meas- 
ure of  happiness  is  secured  to  the  adoptive 
parents  and  the  child  adopted,  under  the 
reciprocal  infiuences  of  filial  and  parental 
afi'ection,  and,  inasmuch  as  the  development 
of  the  child  into  a  valuable  member  of  so- 
ciety and  an  upright  citizen  depends  upon 
healthy,  moral  home  influences  and  paren- 
tal solicitude,  to  that  all-important  ex- 
tent, then,  under  these  laws,  are  the  best  in- 
terests of  society  and  the  state  conserved. 
Recognizing  these  good  results,  courts  are 
more  and  morel  inclined  to  an  abandonment 
of  the  old  rule  of  strict  construction,  and 
to  place  a  fair  and  reasonable  construction 
upon  proceedings  under  the  statute,  with  a 
view  of  sustaining:  the  assumed  relationship, 
particularly  against  a  collateral  attack  by 
strangers  to  the  proceedin^rs,  whose  only  in- 
terest is  to  defeat  the  relations  whjch  the 
adoptive  parents  always  recognized  and  nev- 
er questioned,  so  that  they  may  succeed  to 
an  estate  from  which,  by  the  very  fact  of 
adoption,  the  adoptive  parents  intended 
they  should  be  excluded  in  favor  of  the 
adopted  child." 

But  see  Furgeson  v.  Jones,  17  Or.  205, 
3  L.R.A.  620,  11  Am.  St.  Rep.  808,  20  Pac. 
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er  or  not  petitioner  is  entitled  on  all  the 
facts  to  any  relief,  and  to  raise  objections 
not  specified  as  objections  to  the  decree, 
where  under  such  an  appeal  the  case  is 
heard  de  novo  in  the  appellate  court. 

Fraudulent  decree  —  setting:  aside  — 
fraudulent  beneficiary  —  Innocent 
party. 

4.  A  man  who  by  fraud  induces  his  wife 
to  adopt  his  son  by  a  former  wife,  think- 
ing that  if  the  son  gets  her  property  the 
father  will  benefit  thereby,  cannot,  after  the 
son's  death,  assert  title  to  the  property  as 
his  heir  against  the  next  of  kin  of  the  wife, 
on  the  theory  that  the  decree  of  adoption 
cannot  be  set  aside  because  the  son  was 
not  a  party  to  the  fraud. 

Decree  —  death  of  parties  —  setting 
aside. 

5.  A  decree  secured  by  fraud,  whereby  a 


woman  adopts  her  husband's  son  by  a  for- 
mer wife,  will  be  set  aside  at  the  suit  of  her 
next  of  kin,  after  the  death  of  the  son, 
where,  if  permitted  to  stand,  it  will  deprive 
them  of  property  to  which  they  are  entitled, 
and  vest  it  in  the  husband,  who  was  guilty 
of  the  fraud. 

Appeal  —  probate  decree  —  sufficiency 
of  objections. 

6.  The  question  of  ratification  of  a  decree 
of  adoption  procured  by  fraud,  or  of  laches 
and  the  statute  of  limitations,  cannot  be 
raised  on  appeal  from  a  subsequent  decree 
of  the  probate  court  setting  aside  the  former 
one,  where  no  objections  to  the  decree  on 
those  grounds  were  filed  on  appeal,  al- 
though upon  such  an  appeal  the  case  is 
heard  de  novo  in  the  appellate  court. 

(November  23,  1909.) 


f)42,  wherein  it  is  asserted  that  adoption 
proceedings  invalid  for  a  failure  to  obtain 
the  consent  of  the  father,  or  to  serve  him 
with  notice,  actual  or  constructive,  of  the 
proceeding,  may  be  successfully  attacked 
on  that  ground  by  any  person  who  may  be 
interested  in  or  sifTected  by  such  decree. 

An  order  of  adoption  will  be  revoked 
by  mutual  consent  of  the  parties,  where, 
upon  investigation  by  the  court,  such  a 
course  is  found  to  be  for  the  best  interests 
of  the  child.  Re  Gatjkowski,  12  Pa.  Co. 
Ct.  191. 

Where  the  riffht  of  inheritance  depends 
upon  the  recording  of  the  decree  of  adop- 
tion, and  it  is  not  recorded,  the  adopted 
child  cannot 'claim  to  inherit  the  property 
of  his  adoptive  mother  as  against  her 
legal  heirs.  James  v.  James,  35  Wash.  650, 
77  Pac.  1080. 

There  is  nothing  in  the  nature  of  a  decree 
of  adoption  to  take  away  the  power  of  the 
court  wherein  the  proceeding  was  held  to 
revoke  and  annul  the  decree  on  the  ground 
that  it  was  procured  by  fraud  practised 
upon  the  court,  at  least  where  practised 
by  a  party  to  the  proceeding,  when  the  other 
party  thereto  is  seeking  relief  therefrom 
because  of  such  frayd.  Tucker  v.  Fisk.  154 
Mass.  574,  28  N.  E.  1051.  approved  in  Fiske 
V.  Pratt.  157  Mass.  83,  31  N,  E.  715;  Mc- 
Kay V.  Kean,  167  Mass.  524,  46  N.  E.  120; 
Phillips  v.  Chare. 

Applying  this  doctrine  in  Tucker  v.  Fisk, 
the  heirs  and  legal  representatives  of  an 
adoptive  parent,  after  lier  death,  were  per- 
mitted to  attack  the  validity  of  an  order 
of  adoption  on  the  ground  that  such  parent, 
at  the  time  of  the  adoption  proceeding,  was 
of  unsound  mind,  and  the  adoption  was  pro- 
cured by  undue  influence  exercised  upon  her 
by  the  person  adopted;  these  facts  being 
concealed  from  the  court  in  order  to  ob- 
tain the  decree  of  adoption. 

It  is,  however,  not  sufficient  that  fraud 
be  practised  upon  the  party  to  the  adoption 
proceeding,  but,  in  order  to  render  the  de- 
cree of  adoption  open  to  attack  on  the  ground 
of  fraud,  it  must  further  appear  that  a 
fraud  was  practised  upon  tht  court  in  pro 
30  L.R.A.(N.S.) 


curing  the  decree;  hence  it  is  not  error  for 
the  probate  court  to  refuse  to  frame  an  is- 
sue of  fact  for  the  jury  on  the  question 
whether  fraud  was  practised  upon  a  party 
to  the  adoption  proceeding,  it  being  a  ques- 
tion properly  for  that  court  to  determine 
whether  a  fraud  was  practised  upon  it. 
Fiske  V.  Pratt  and  McKay  v.  Kean,  supra. 

The  mere  silence  of  an  infant  in  proceed- 
ings to  adopt  him  by  a  person  of  unsound 
mind  does  not  constitute  a  fraud  upon  the 
court  which  will  entitle  the  heirs  of  the 
adoptive  parent,  after  the  parent's  death, 
to  have  the  order  of  adoption  set  aside, 
since  the  infant  has  no  part  in  the  proceed- 
ings, the  whole  matter  resting  with  the 
court,  whose  duty  it  is  to  make  such  an 
investigation  as  it  deems  proper.  Brown  v. 
Brown,  101  Ind.  340. 

That  the  grandfather  of  a  child  practised 
a  fraud  upon  the  mother  by  inducing  in 
her  mind  the  belief  that  lier  child  wan 
dead,  and  thereby  obtained  her  consent  to 
the  adoption  by  third  parties  of  a  child 
claimed  to  be  hers,  but  the  parentage  of 
which  was  in  doubt,  is  not  sufficient  to  en- 
title the  mother  to  have  the  order  of  adop- 
tion set  aside,  where  the  adoptive  parents 
acted  in  good  faith  in  the  proceedinsr,  and 
relied  upon  letters  of  the  mother  indicating 
her  consent  to  the  adoption  without  refer- 
ence to  Avhether  the  child  adopted  was  ac- 
tually her  child.  Barclay  v.  People,  132 
111.  App.  338. 

That  the  father  practised  a  fraud  upon 
the  adoptive  parents  by  representing  the 
mother  to  be  dead,  and  thereby  induced 
such  parents  to  adopt  the  child,  which  they 
would  not  have  done  had  they  known  the 
mother  was  living,  is  not  a  •'ound  for  set- 
ting aside  the  decree  of  adoption  at  the  in- 
stance of  the  adoptive  parents.  James  v. 
James,  35  Wash.  655,  77  Pac.  1082. 

The  consent  of  a  mother  to  the  adoption 
of  her  child,  under  the  mistaken  belief  that 
she  has  not  long  to  live,  is  no  ground  for 
thereafter  setting  aside  the  order  of  adop- 
tion.    Nelson  v.  Nelson,  127  111.  App.  422. 

A.  G.  S. 
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APPEAL  by  defendant  from  a  decree 
the  Supreme  Judicial  Court  for  Es- 
sex County  affirming  a  decree  of  the  Pro- 
bate Court  revoking  a  former  decree  of 
that  court  by  which  Mrs.  Jeannie  P.  Chase 
adopted  De  Forest  Woodruff  Chase.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Frederic  D.  McKenney,  with 
Messrs.  Robert  M.  Morse,  Joseph  H. 
Soliday,  and  Richard  Y.  Fitz  Gerald,  for 
appellant: 

A  wrongful  appeal  to  motives  not  abso- 
lutely dominating  was  the  utmost  undue 
influence  that  the  evidence  could  be  held 
to  have  proved,  and  that  is  not  sufficient 
to  warrant  setting  aside  a  status. 

Silsbee  v.  Webber,  171  Mass.  378,  60  N. 
E.  556;  Re  Brigham,  176  Mass.  227,  57  N. 
E.  328;  Fairbanks  v.  Snow,  146  Mass.  153, 
1  Am.  St  Rep.  446,  13  N.  E.  596. 

There  was  no  such  undue  influence  as 
would  at  any  time  have  warranted  annul- 
ling the  decree. 

Cooper  V.  Crane  [1891]  P.  369;  Field's 
Marriage  Annulling  Bill,  2  H.  L.  Cas.  48; 
Lacoste  t.  Guidroz,  47  La.  Ann.  295,  16  So. 
836;  Parsons  v.  Parsons,  101  Wis.  76,  70 
Am.  St.  Rep.  894,  77  N.  W.  147;  Leavitt 
V.  Leavitt,  13  Mich.  456;  Collamore  ▼. 
Learned,  171  Mass.  99,50  N.  E.  518;  Sher- 
man v.  Sherman,  47  N.  Y.  S.  R.  404,  20  N. 
Y.  Supp.  414;  Brown  v.  Brown,  101  Ind. 
340;  Stevenson  v.  Stevenson,  7  Phila.  386. 

In  general,  duress  must  overpower  the 
mind,  not  merely  influence  the  choice. 

Morse  v.  Woodworth,  155  Mass.  233,  27 
N.  E.  1010,  29  N.  E.  525;  Wilcox  v.  How- 
land,  23  Pick.  167;  Emmons  v.  Scudder,  115 
Mass.  367 ;  Cunningham  v.  Boston,  15  Gray, 
468;  Chase  v.  Phillips,  163  Mass.  17,  26  N. 
E.  136. 

The  frauds  on  the  court  for  which  courts 
of  equity  will  interfere  to  set  aside  judg- 
ments must  be  acts  by  which  the  success- 
ful party  has  prevented  his  adversary  from 
presenting  the  merits  of  the  case,  or  by 
which  the  jurisdiction  of  the  court  has  been 
imposed  upon. 

United  States  t.  Flint,  4  Sawy.  42,  Fed. 
Cas.  No.  15,121;  Keyes  v.  Brackett,  187 
Mass.  306,  72  N.  E.  986,  3  A.  &  E.  Ann. 
Ca«.  81;  Sankey's  Case,  4  Pa.  Co.  Ct.  624; 
Wolf's  Appeal,  10  Sadler  (Pa.)  139,  22  W. 
X.  C.  93,  13  Atl.  760;  Parsons  v.  Parsons, 
101  Wis.  76,  70  Am.  St.  Rep.  894,  77  N. 
W.  147;  Hubbard  v.  Hubbard,  19  Colo.  13, 
34  Pac.  170;  Orth  ▼.  Orth,  69  Mich.  158, 
37  N.  W.  67;  Kinnier  v.  Kinnier,  45  N.  Y. 
535,  6  Am.  Rep.  132. 

The  undue  influence,  if  any,  was  that  of 
a  person  not  a  party  to  the  status  of  adop- 
tion, and  was  not  known  to  Wodruflf 
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Chase,  and  is,  therefore,  no  ground  for  an- 
nulling the  adoption. 

Sherman  v.  Sherman,  supra;  Holbrook  v. 
Holbrook,  114  Mass.  569;  Root  v.  Bancroft, 
8  Gray,  619. 

Where  the  so-called  duress  consists  only 
of  threats,  a  contract  is  voidable  only,  not 
void. 

Fairbanks  v.  Snow,  146  Mass.  154,  1  Am. 
St.  Rep.  446,  13  N.  K  596;  Foss  v.  Hil- 
dreth,  10  Allen,  80;  Vinton  t.  King, 
4  Allen,  665;  Lewis  y.  Bannister,  16 
Gray,  500;  Fisher  ▼.  Shattuck,  17  Pick. 
252;  Worcester  v.  Eaton,  13  Mass.  375,  7 
Am.  Dec.  155. 

Tlie  undue  influence,  if  any,  in  inducing 
the  status,  was  not  a  wrong  to  the  rights 
of  these  petitioners,  either  as  Mrs.  Chase's 
prospective  heirs  and  next  of  kin,  or  as  re- 
maindermen under  the  trust,  and  therefore 
they  had  not  during  Mrs.  Chase's  lifetime, 
and  a  fortiori  have  not,  a  locus  standi  to 
ask  that  the  decree  be  annulled. 

Payne's  Appeal,  65  Conn.  397,  33  L.R.A. 
418,  48  Am.  St.  Rep.  215,  32  Atl.  948; 
Cooper  v.  Cooper,  147  Mass.  370,  9  Am.  St. 
Rep.  721,  17  N.  E.  892;  Ogden  v.  McHugh, 
167  Mass.  279,  67  Am.  St.  Rep.  456,  45  N. 
E.  731;  Graham  v.  Stanton,  177  Mass.  321, 
58  N.  E.  1023;  Johnston  v.  Johnston,  53 
L.  J.  Ch.  N.  S.  1014,  62  L.  T.  N.  S.  76; 
Faremouth  v.  Watson,  1  Phillim.  Eccl.  Rep. 
355;  Wells  V.  Cottam,  10  L.  T.  N.  S.  138; 
Tyler  v.  Aspinwall,  73  Conn.  493,  54  L.R.A. 
758,  47  Atl.  755;  Kinnier  v.  Kinnier,  45  N. 
Y.  635,  6  Am.  Rep.  132;  Ruger  v.  Heckel, 
21  Hun,  489,  affirmed  in  85  N.  Y.  483; 
Henry  v.  Henry,  4  Dem.  253;  Brink  v. 
Brink,  8  Kulp,  367;  Stanhope  v.  Stanhope, 
L.  R.  11  Prob.  Div.  103;  A.  v.  B.  L.  R.  1 
Prob.  &  Div.  559. 

The  decree  of  adoption  cannot  be  an- 
nulled after  the  death  of  either  of  the  par- 
ties to  the  status. 

Bell  V.  Bell,  181  U.  S.  175,  176,  45  L. 
ed.  804,  805,  21  Sup.  Ct.  Rep.  551 ;  Browns- 
word  V.  Edwards,  2  Ves.  Sr.  242;  Stanhope 
V.  Stanhope,  supra;  Thomson  v.  Thomson, 
65  L.  J.  Prob.  N.  S.  65,  80 ;  Rawson  v.  Raw- 
son,  166  Mass.  578,  31  X.  E.  653;  Re  Brig- 
ham,  176  Mass,  223,  57  N.  E.  328;  Nolan 
V.  Dwyer,  40  Wash.  459,  1  L.R.A.(N.S.) 
551,  111  Am.  St.  Rep.  9] 9,  82  Pac.  746,  6 
A.  &  E.  Ann.  Cas.  800;  Owens  v.  Sims,  3 
Coldw.  644;  Kirschner  v.  Dietrich,  110  Cal. 
502,  42  Pac.  1064;  Zoellner  v.  Zoellner,  46 
Mich.  511,  9  N.  W.  831;  Fornshill  v.  Mur- 
ray, 1  Bland,  Ch.  479,  18  Am.  Dec.  344; 
Pingree  v.  Goodrich,  41  Vt.  47 ;  Rice  v.  Rice, 
184  Mass.  488,  69  N.  E.  319;  Combs  v. 
Combs,  17  Abb.  N.  C.  265;  Griffin  v.  Banks, 
24  How.  Pr.  213;  Parker's  Appeal,  44  Pa. 
309;  Perry  v.  MeddoAvcroft,  10  Beav.  134; 
Meddowcroft  v.  Huguenin,  4  Moore,  P.  C.  C. 
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386;  Harrison  v.  Southampton,  22  L.  J. 
Ch.  N.  S.  722;  Hinks  v.  Harris,  4  Mod.  182; 
Kenn's  Case,  7  Coke,  141 ;  Sherwood  v.  Ray, 

I  Moore  P.  C.  C.  353;  Richardson  v.  Stowe, 
102  Mo.  33,  14  S.  W.  810;  Henry  v.  Henry, 
supra;  Re  Morrisson,  52  Hun,  102,  5  N.  Y. 
Supp.  90,  affirmed  in  117  N.  Y.  638,  22  N. 
E.  1130;  Tyler  v.  Aspinwall,  supra;  Baugh 
V.  Baugh,  37  Mich.  59,  26  Am.  Rep.  495; 
Brink  v.  Brink  and  A.  v.  B.  supra;  Tomp- 
pert  V.  Tomppert,  13  Bush,  326,  26  Am.  Rep 
397;  Stevenson  v.  Gray,  17  B.  Mon.  193; 
Parsons  v.  Parsons,  101  Wis.  76,  70  Am. 
St.  Rep.  894,  77  N.  W.  147 ;  Gray  v.  Gard- 
ner, 81  Me.  554,  18  Atl.  286;  Brown  v. 
Brown,  101  Ind.  340;  Sankey's  Case,  4 
Pa.  Co.  Ct.  624;  Wolfs  Appeal,  10  Sadler 
(Pa.)  139,  22  W.  N.  C.  93,  13  Atl.  760; 
Van  Matre  v.  Sankey,  148  111.  536,  23  L.R.A. 
665,  39  Am.  St.  Rep.  196,  36  N.  E.  628. 

Messrs.  Moorlleld  Storey  and  Ezra  R. 
Thayer,  for  the  appellees: 

The  decree  of  adoption  was  procured  by 
a  fraud  on  the  court. 

Phillips  y.  Chase,  201  Mass.  446,  131  Am. 
St.  Rep.  406,  87  N.  E.  755;  Tucker  v. 
Fisk,  154  Mass.  574,  28  N.  E.  1051;  Brown 
V.  Grove,  116  Ind.  85,  9  Am.  St.  Rep.  823, 
18  N.  E.  387;  Brooke  v.  Mostyn,  2  De  G. 
J.  &  S.  373;  Carew  y.  Johnson,  2  Sch.  & 
Lef .  280 ;  Patch  v.  Ward,  L.  R.  3  Ch.  207 ; 
United  States  v.  Throckmorton,  98  U.  S. 
61,  25  L.  ed.  93;  Bandon'v.  Becher,  3  Clark 
&  F.  479. 

The  court  has  power  to  set  aside  the  de- 
cree of  adoption. 

Crocker  v.  Crocker,  108  Mass.  403,  84 
K.  E.  476;  Edson  v.  Edson,  108  Mass.  599, 

II  Am.  Rep.  393;  Holmes  y.  Holmes,  63 
Me.  420;  Allen  v.  Maclellan,  12  Pa.  328, 
51  Am.  Dec.  608;  Anderson  v.  Anderson,  74 
Hun,  56,  26  N.  Y.  Supp.  492,  affirmed  in 
147  N.  Y.  719,  42  N.  E.  721;  Marks  y. 
Crume,  16  Ky.  L.  Rep.  707,  29  S.  W.  436. 

Even  if  Woodruff  Chase's  ignorance  of 
the  fraud  would  have  been  a  defense  in  his 
lifetime,  the  defendant,  being  now  the  only 
person  beneficially  interested  in  sustaining 
the  adoption,  cannot  take  advantage  of  it 
after  his  son's  death. 

Bovey  v.  Smith,  1  Vern.  60;  Kennedy  y. 
Daly,  1  Sch.  &  Lef.  379;  Bailey  v.  Bailey, 
61  Me.  361;  Clark  v.  McNeal,  114  N.  Y. 
287,  11  Am.  St.  Rep.  638,  21  N.  E.  405; 
Mutual  L.  Ins.  Co.  v.  Armstrong,  117  U. 
S.  591,  29  L.  ed.  997,  6  Sup.  Ct.  Rep.  877; 
Riggs  y.  Palmer,  115  N.  Y.  506,  5  L,R.A. 
340,  12  Am.  St.  Rep.  819,  22  N.  E.  188. 

Mrs.  Chase's  death  does  not  take  away 
the  power  of  the  court. 

Tucker  v.  Fisk,  154  Mass.  577,  28  N.  E. 
1051;  Fiske  v.  Pratt,  157  Mass.  83,  31  N. 
E.  715;  McKay  v.  Kean,  167  Mass.  524, 
46  N.  E.  120;  Edson  v.  Edson,  108  Mass. 
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596,  11  Am.  Rep.  393;  Wood  v.  Wood,  136 
Iowa,  128,  12  L.R.A.(N.S.)  891,  125  Am. 
St.  Rep.  223,  113  N.  W.  492;  Lawrence  y. 
Nelson,  113  Iowa,  277,  57  L.R.A.  583,  85 
N.  W.  84;  Brown  y.  Grove,  116  Ind.  84,  9 
Am.  St.  Reif.  823,  18  N.  E.  387;  Fidelity 
Ins.  Co's  Appeal,  93  Pa.  242;  Boyd's  Ap- 
peal, 38  Pa.  241;  Smith  y.  Smith,  3  Phila. 
489;  Johnson  v.  Coleman,  23  Wis.  453,  99 
Am.  Dec.  193;  Rodgers  v.  Nichols,  15  Okla. 
579,  83  Pac.  923;  Fritz  y.  Fritz,  9  Ohio 
S.  &  C.  P.  Dec.  275;  Bomsta  v.  Johnson, 
38  Minn.  230,  36  N.  W.  341;  Daniels  y. 
Benedict,  50  Fed.  347;  2  Bishop,  Marr.  & 
Div.  §  1554;  Rice  v.  Rice,  184  Mass.  488, 
69  N.  E.  319;  Bell  v.  Bell,  181  U.  S.  175, 
41  L.  ed.  804,  21  Sup.  Ct.  Rep.  551 ;  Thomas 
V.  Thomas,  57  Md.  504;  Downer  v.  Howard, 
44  Wis.  82;  Danforth  y.  Danforth,  111  111. 
236;  Orchardson  v.  Cofield,  171  111.  14, 
40  L.R.A.  256,  63  Am.  St.  Rep.  211,  49 
N.  E.  197;  Barth  y.  Barth,  102  Ky.  66, 
80  Am.  St.  Rep.  335,  42  S.  W.  1116;  Stan- 
hope y.  Stanhope,  L.  R.  11  Prob.  Diy.  103. 

The  fact  that  Woodruff  Chase  has  also 
died  (after  accepting  service  of  the  petition 
and  testifying  in  the  suit)    is  immaterial 

Rawson  y.  Rawson,  156  Mass.  580,  31  N. 
E.  653. 

There  was  no  ratification  of  the  adop- 
tion by  Mrs.  Chase. 

Phillips  v.  Chase,  201  Mass.  446,  131  Am. 
St.  Rep.  406,  87  N.  E.  755 ;  Bartley  y.  Bos- 
ton &  N.  Street  R.  Co.  198  Mass.  163,  83 
N.  E.  1093;  Flagg  v.  Phillips,  201  Mass. 
216,  87  N.  E.  598;  Gowland  v.  DeFaria,  17 
Ves.  Jr.  20;  Bell  v.  Campbell,  123  Mo.  1, 
46  Am.  St.  Rep.  505,  25  S.  W.  359;  Con- 
nar  v.  Leech,  84  Md.  571,  36  Atl.  591. 

liorins:,  J.,  delivered  the  opinion  of  the 
court : 

On  April  23,  1889,  the  judge  of  the  pro- 
bate court  for  the  a>unty  of  Essex  made  a 
decree,  after  hearing,  by  which  De  Forest 
Woodruff  Chase,  son  of  her  husband  by  a 
former  wife,  became  the  adopted  son  of 
Mrs.  Chase.  Mrs.  Chase  died  on  Septem- 
ber 13,  1905.  A  month  later  (on  October 
14,  1005)  a  petition  was  filed  by  those  who, 
but  for  the  adoption,  would  have  been  her 
next  of  kin,  to  set  aside  the  decree  of 
adoption.  On  October  20,  1905,  De  Forest 
Woodruff  Chase  voluntarily  accepted  serv- 
ice. He  gave  his  deposition  on  November 
10,  in  the  presence  of  the  judge  of  probate 
who  entered  the  original  decree  of  adoption, 
and  died  on  December  19,  1005.  The  same 
judge,  after  hearing,  found  that  the  peti- 
tion for  adoption  and  the  decree  entered 
thereon  "were  procured  by  the  undue  infiu- 
ence  of  her  husband,  the  said  Horace  Chase, 
and  were  a  fraud  upon  said  court,"  and 
entered    a   decree    revoking   the    decree   of 
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adoption.  This  was  on  February  19,  1906. 
On  March  8,  1906,  Horace  Chase  took 
two  appeals  from  this  decree,  one  as 
sole  heir  of  Woodruff,  adopted  son,  and  in- 
terested in  the  estate  of  Mrs.  Chase,  and 
the  other  as  administrator  of  the  estate  of 
Woodruff,  adopted  son  and  interested  in 
Mrs.  Chase's  estate. 

The  appellant  filed  five  objections  to  the 
decree  of  the  probate  court. 

On  his  motion  the  following  issues  were 
tried  by  a  jury;  "(1)  Did  Jeannie  P. 
Chase  of  her  own  free  will  adopt;  De  For- 
est Woodruff  Chase  on  April  23,  1889?  (2) 
Was  she  unduly  influenced  in  the  making 
of  said  adoption  by  Horace  Chase  or  any 
other  person?" 

On  the  first  issue  the  jury  answered 
"No,"  and  on   the  second,  "Yes." 

After  these  issues  had  been  tried  the  ap- 
peal came  on  for  hearing  before  the  chief 
justice  of  this  court  on  the  other  issues 
involved  in  it.  The  appellant  introduced 
in  evidence  the  evidence  taken  before  the 
jury.  No  other  evidence  was  offered  by 
either  party.  The  chief  justice,  on  the  an- 
swers made  by  the  jury  and  on  the  evi- 
dence introduced  before  him,  found  for 
the  appellees,  and  entered  a  decree  affirm- 
ing the  decree  of  the  probate  court  revoking 
the  decree  of  adoption.  The  case  is  before 
us  on  an  appeal  from  that  decree. 

1.  The  first  question  raised  is  that  cov- 
ered by  the  fifth  objection  filed  by  the  ap- 
pellant, to  wit:  "The  procuring  of  said 
adoption  did  not  constitute  a  fraud  upon 
said   court." 

We  are  of  opinion  that  the  answers  given 
by  the  jury  on  the  two  issues  tried  by  them 
settle  that  question  in  the  affirmative. 

The  second  of  the  two  issues  settled  by 
the  verdict  of  the  jury  in  the  case  at  bar 
is  not  in  the  usual  form.  But  we  are  of 
opinion  that  the  verdict  must  be  taken 
to  be  tantamount  to  a  finding  on  an  issue 
in  the  usual  form,  and  to  mean  that  the 
adoption  was  procured  by  the  undue  in- 
fluence of  Horace  Chase  or  some  other  per- 
son; and  we  are  further  of  opinion  that 
we  ought  to  construe  it  in  the  light  of 
the  evidence  on  which  (as  appears  from 
the  evidence  at  the  later  hearing)  it  was 
founded.  So  construed,  it  must  be  taken 
to  be  a  finding  that  the  adoption  was  pro- 
cured by  the  undue  influence  of  Horace 
Chase.  There  is  nothing  in  that  evidence 
showing  undue  influence  by  any  other  per- 
son. 

Undue  influence  in  procuring  another  to 
adopt  his  child  means  the  same  thing  as 
undue  influence  in  procuring  another  to 
make  a  will,  for  e^eample,  in  favor  of  his 
child.  It  is  established  that  that  means 
that  the  person  exercising  the  influence  so 
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fai:  dominated  the  will  of  the  other  person 
as  to  substitute  his  will  for  that  of  the 
other  person,  with  the  result  that  the  ac- 
tion brought  about  by  the  undue  influence 
is  not  in  reality  the  act  of  the  person 
whose  act  it  is  in  form,  but  the  act  of 
the  person  exercising  the  imdue  influence. 
Shailer  v.  Bumstead,  99  Mass.  112;  Wood- 
bury v.  Woodbury,  141  Mass.  329,  55  Am. 
Rep.  479,  5  N.  E.  276. 

The  appellant  has  argued  that  the  flnd- 
ing  of  the  jury  in  the  case  at  bar  should 
not  be  taken  to  be  a  finding  of  undue 
influence  in  that  sense  of  the  term.  But 
the  record  does  not  disclose  what  the  in- 
structions were  under  which  the  jury  made 
their  flnding  on  this  issue.  The  instruc- 
tions given  to  the  jury  should  have  been 
those  stated  above,  and,  in  the  absence 
of  the  charge  actually  given,  must  be  tak- 
en to  have  been  so. 

The  appellant  now  seeks  to  raise  the  fur- 
ther point  that  the  evidence  did  not  war- 
rant a  finding  that  there  was  undue  in- 
fluence on  the  part  of  Dr.  Chase,  if  that  is 
what  undue  influence  means. 

It  is  not  clear  that  this  argument  does 
not  come  too  late.  The  proper  time  for 
raising  that  question  was  at  the  trial  of 
the  issue,  by  asking  for  a  ruling  that  the 
evidence  did  not  warrant  a  finding  that 
the  adoption  was  procured  by  undue  in- 
fluence, or  by  an  exception  to  the  instruc- 
tions under  which  the  jury  were  allowed 
to  find  that  it  was.  No  such  question  was 
then  raised.  See  Phillips  v.  Chase,  201 
Mass.  444,  131  Am.  St.  Rep.  406,  87  N.  E. 
766.  But  all  the  evidence  before  the  jury 
is  before  us,  and  (without  intimating  that 
the  appellant  has  a  right  to  raise  the 
question  now)  we  prefer  to  put  our  deci- 
sion on  the  grouitd  that  the  evidence  did 
warrant  the  finding,  giving  to  it  the  mean- 
ing that  we  have  held  must  be  given  to 
it. 

The  principal  argument  of  the  appellant 
on  this  point  is  that  "Mrs.  Chase  stated  to 
her  brother  that  the  doctor  gave  her  a  week 
to  decide  whether  she  should  adopt  his  son, 
or  have  him  leave  her  (Evidence  of  Leon- 
ard Phillips,  p.  152) ;  and  on  Mrs.  Chase's 
fear  of  a  possible  scandal  arising  out  of 
the  separation,  the  whole  claim  of  the  peti- 
tioner is  based.  But  this  was  merely  an 
appeal  to  motives,  and  an  appeal  to  motives 
does  not  constitute  duress."  "Duress  must 
overpower  the  mind,  not  merely  influence 
the  choice." 

Undue  influence  must  overpower  the 
mind,  and  in  our  opinion  the  evidence  in 
the  case  at  bar  warranted  a  flnding  that 
Mrs.  Chase's  mind  had  been  overpowered 
by  her  husband.  What  is  true  of  duress 
is  true  of  undue  influence,  namely,  it  is  of 
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no  consequence  how  the  domination  over 
the  mind  was  acquired;  it  is  enough  that 
it  was  acquired.  Silsbee  v.  Webber,  171 
Mass.  378,  60  N.  E.  655.  If  the  evidence 
in  the  case  at  bar  had  shown  nothing 
more  than  the  presentation  by  one  person 
to  another  of  a  choice  between  two  courses 
of  action,  the  jury  would  not  have  been 
warranted  in  finding  that  the  adoption 
was  procured  by  undue  influence.  But  the 
evidence  in  the  case  at  bar  was  not  merely 
that.  The  marriage  between  Dr.  Chase  and 
Mrs.  Chase  took  place  on  January  26, 
1889,  and  the  adoption  on  April  23  of 
the  same  year.  Dr.  Chase  made  the  ac- 
quaintance of  the  woman  who  afterwards 
became  his  wife  in  1884  or  1885.  She 
was  then  Mrs.  Culliton,  and  came  to  him 
as  a  patient.  By  his  own  account  she  was 
then  in  a  very  pitiful  condition,  a  physic- 
al wreck,  anemic  and  unable  to  walk  more 
than  a  short  distance  without  fatigue,  or 
to  read  without  her  eyes  paining  her.  There 
was  another  trouble  which  need  not  be 
mentioned.  He  did  much  to  relieve  her, 
and  in  six  months  she  had  greatly  improved. 
She  remained  under  his  care  as  a  physician 
continuously  thereafter,  and  m  his  own 
words:  "There  never  was  a  day,  as  I 
lived  with  her,  that  I  didn't  have  a  sug- 
gestion to  make  for  her  physical  benefit." 
She  obtained  a  decree  of  divorce  nisi  from 
her  first  husband  in  December,  1887,  and 
this  was  made  absolute  in  June,  1888.  It 
turned  out  that  Culliton  had  married  her 
from  mercenary  motives  only,  and  in  an- 
other way  the  marriage  and  the  reason 
for  her  leaving  her  husband  made  her 
peculiarly  sensitive  about  it.  It  was  also 
in  evidence  that  Mrs.  Chase,  as  she  after- 
ward became,  looked  upon  it  as  a  scandal 
so  humiliating  to  her  that  she  could  not 
endure  a  similar  one.  The  jury  were  war- 
ranted in  finding  that  this  was  so,  that 
Dr.  Chase  knew  it,  and,  to  force  her  to 
adopt  his  son,  told  her  within  three  months 
after  the  marriage  that  if  she  did  not  do 
so  he  would  desert  her.  There  was  no  pre- 
tense that  the  adoption  was  made  by  rea- 
son of  any  affection  which  she  then  bore 
to  Woodruff.  Their  acquaintance  up  to 
that  time  was  casual  only.  W^oodruff  tes- 
tified that  he  was  asked  to  come  to  Swamp- 
scott  and  that  he  did  so;  that  he  was  then 
asked  to  go  to  Salem  with  Dr.  and  Mrs. 
Chase,  and  while  on  the  train  to  Salem 
he  learned  for  the  first  time  that  the  rea- 
son why  he  had  been  summoned  to  Swamp- 
Bcott,  and  was  going  to  Salem,  was  to  be 
adopted  by  Mrs.  Chase.  He  was  asked  if 
he  had  any  objections.  "I  told  her,  'No;' 
that  if  I  could  be  of  any  service  I  should 
be  glad.  She  said  that,  owing  to  certain 
conditions  in  her  mother 'tf  will  and  cer- 
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tain  conditions  that  the  trust  fund  had  been 
left  in,  she  wanted  to  have  it  so  that  she 
could  leave  her  money  as  she  wished  to,  and 
she  found  that  she  could  not  do  so  with- 
out adopting  some  lawful  heir;  that  she 
wished  that  her  money  should  go  to  my 
father  and  to  me."  And  Dr.  Chase  himself 
testified  that  the  reason  Mrs.  Chase  gave 
for  the  adoption  was  to  protect  him:  "If 
my  spn  had  it,  I  presume  my  son  would  be 
kind  enough,  if  I  needed  it,  to  share  with 
me."  In  addition  there  was  evidence  that 
Mrs.  Chase  frequently  spoke  in  later  years 
of  the  aaoption  "bitterly,"  that  she  said 
that  she  had  been  forced  to  do  it  against 
her  will,  and  when  her  husband  left  for  a 
time  at  a  later  date,  she  tried  to  kill  her- 
self, and  finally  asked  him  to  come  back  on 
his  own  terms.  This  case  therefore  could 
be  found  not  to  be  a  case  where  one  at 
arm's  length  gives  another  a  choice  of  ac* 
tion.  Dr.  Cha^  stood  in  the  twofold  con- 
fidential relation  of  physician  and  husband; 
Mrs.  Chase,  though  better,  was  not  well; 
and  the  jury  were  warranted  in  finding 
that,  to  his  knowledge,  she  was  not  willing 
to  submit  to  a  second  scandal  arising  out 
of  marriage,  and  that  she  at  many  times 
said  that  she  was  forced  against  her  will 
to  adopt  Woodruff  as  her  son.  The  evi- 
dence was  conflicting,  and  the  jury  could 
have  taken  a  different  view  of  the  case. 
But  the  evidence  authorized  a  finding  that 
the  adoption  was  procured  by  undue  in- 
fluence, and  that  view  of  it  was  taken  by 
the   jury. 

We  are  of  opinion  that  if  one  so  domi- 
nates his  wife's  will  as  to  force  her  against 
her  will  to  bring  a  petition  in  court  for 
the  adoption  by  her  of  his  son  by  a  form- 
er wife,  he  commits  a  gross  fraud  upon  his 
wife,  and  such  a  fraud  upon  the  court 
that  the  decree  of  adoption  should  be  set 
aside  in  a  proper  case.  For  that  proposi- 
tion  no   authorities   are  necessary. 

2.  Tlie  next  contention  of  the  appellant 
is  that  on  the  facts  found  by  the  jury, 
and  on  any  facts  which  could  have  been 
found  on  the  evidence  before  the  chief  jus- 
tice, the  decree  of  adoption  cannot  be  set 
aside.  This  contention  is  based  on  the 
fact  that  the  fraud  was  not  committed  by 
Woodruff  Chase,  the  other  party  to  the  pe- 
tition for  adoption,  that  the  wrong  done 
was  a  wrong  done  to  Mrs.  Chase,  not  to  her 
next  of  kin,  that  the  status  created  by  the 
adoption  cannot,  or  at  any  rate  will  not, 
be  changed  after  the  death  of  both  parties 
to  it,  and  that  Dr.  Chase,  in  defending 
the  petition  for  revocation,  is  defending  in 
the  right  of  his  son,  and  consequently  that 
the  petition  must  be  disposed  of  as  il  would 
be  disposed  of  if  Woodruff  Chase  weie  alive 
and  defending  the  petition. 
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The  appellees  have  argued  that  these  ob- 
jections, not  having  been  specified  by  tRe 
appellant  as  objections  to  the  decree,  are 
not  now  open  to  him. 

Where  an  appeal  is  taken  to  the  supreme 
judicial  court  from  a  decree  of  the  probate 
court,  the  case  involved  in  that  decree  is 
heard  de  novo  in  the  appellate  court.  Ordi- 
narily no  answer  is  filed  in  the  probate 
court  by  the  respondent.  In  cases  where 
the  appeal  is  taken  by  him,  the  objections 
to  the  decree  appealed  from  serve  the  same 
purpose  as  an  answer;  and  in  all  cases  the 
purpose  of  Rev.  Laws,  chap.  162,  §  10,  is 
to  give  notice  to  the  other  party  of  the  is- 
sues which  the  appellant  intends  to  raise. 
Objections  to  an  appeal  required  by  Rev. 
Laws,  chap.  162,  §  10,  are  not  like  assign- 
ments of  errors  under  the  eleventh  rule  of 
the  United  States  circuit  court  of  appeals 
(79  C.  C.  A.  xxvii.  150  Fed.  xxvii.),  which 
requires  the  appellant,  with  his  petition 
for  a  writ  of  error  or  appeal,  to  file  "an 
assignment  oi  errors  which  shall  set  out 
separately  and  particularly  each  error  as- 
serted and  intended  to  be  urged."  For  that 
reason  Oswego  Twp.  v.  Travelers'  Ins.  Co. 
17  C.  C.  A.  77,  36  U.  S.  App.  13,  70  Fed. 
225,  and  the  other  cases  in  circuit  courts 
of  appeal  of  the  United  States  cited  by  the 
defendant,  are  not  applicable  here;  and  the 
other  cases  cited  by  the  appellant  seem  to  be 
decisions  under  similar  requirements.  The 
rule  of  construction  to  be  applied  in  case 
of  objections  to  an  act  appealed  from  un- 
der Rev.  Laws,  chap.  162,  §  10,  was  laid 
down  in  Codwise  v    Livermore,  194  Mass. 

445,  80  N.  E.  609. 

An  objection  by  a  respondent  that  the  de- 
cree appealed  from  is  against  the  law  gives 
the  appellee  notice  that  at  least  the  appel- 
lant contends  that  the  facts  do  not  entitle 
the  petitioner  to  any  relief,  and  we  are  of 
opinion  that  the  first  objection  in  the  case 
at  bar  entitles  the  appellant  to  raise  the 
question  which  would  be  oi)en  under  a  gen- 
eral demurrer,  to  wit,  is  the  petitioner  en- 
titled on  all  the  facts  to  any  relief? 

The  issues  involved  in  this  cause  were 
greatly  simplified  by  the  death  of  Woodruff 
Chase.  On  the  evidence  it  hardly  could 
have  been  found  as  a  fact  that  he  was  a 
party  or  even  privy  to  the  fraud  commit- 
ted upon  Mrs.  Chase  by  his  father.  Had 
he  lived,  he  could  have  invoked  with  great 
force  (as  his  father  has  attempted  to  do  in 
the  case  at  bar)  the  doctrine  of  Fairbanks 
T.  Snow,   146   Mass.   153,   1   Am.   St.   Rep. 

446,  13  N.  E.  596.  The  doctrine  of  Fair- 
banks V.  Snow  is  that  where  one  party  to  a 
contract  is  forced  to  enter  into  it  through 
duress  exercised  upon  him  by  a  stranger 
to  it,  no  ground  for  its  avoidance  is  made 
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out  as  against  the  other  party  to  the  con- 
tract who  was  not  privy  to  the  duress 

Dr.  Chase  was  required  by  Rev.  Laws, 
chap.  154,  §  1,  to  join  with  his  wife  in  the 
petition  for  the  adoption  of  his  son  by 
a  former  wife,  and  he  in  fact  did  join  with 
her  in  that  petition.  Dr.  Chase  and  his 
wife  were  the  parties  on  one  side  of  the  pe- 
tition and  Woodruff  Chase  was  the  party  on 
the  other  side  of  the  petition.  The  undue 
influence  was  exercised  by  one  petitioner 
on  the  other  petitioner,  not  by  one. party 
to  th6  petition  on  the  other  party  to  it. 

The  rule  of  Fairbanks  v.  Snow  does  not 
apply  in  all  cases  where  a  fraud  has  been 
committed  on  a  court.  There  are  cases 
where  a  court  will  set  aside  a  decree  or 
judgment  made  by  it,  because  of  a  fraud 
practised  upon  it  by  a  stranger,  that  is  to 
say,  a  person  who  is  not  a  party  to  the 
cause  in  question,  and  who  is  not  acting 
with  the  privity  or  consent  of  one  of  the 
parties  to  it.  The  bribery  of  one  of  the 
jury  which  rendered  the  verdict  on  which 
a  decree  or  judgment  is  founded  is  doubt- 
less an  example.  Such  a  case  was  before 
this  court  in  Crocker  v.  Crocker,  198  Mass. 
401,  84  N.  E.  476. 

But  we  do  not  find  it  necessary  to  con- 
sider these  questions  in  deciding  the  case 
at  bar.  On  the  death  of  Woodruff  Chase 
without  leaving  a  will,  his  father  became 
entitled  to  all  his  property.  There  is  no 
evidence  that  he  left  any  creditors.  It  fol- 
lows that  his  father  alone  became  entitled 
thereto.  It  waa  established  by  the  answers 
given  by  the  jury  on  the  issues  tried  by 
them  that  the  adoption  of  his  son.  Wood- 
ruff, was  procured  by  a  gross  fraud  prac- 
tised by  Dr.  Chase  upon  his  wife  and  upon 
the  court. 

The  law  will  not  allow  a  man  to  profit 
by  his  own  wrongdoing.  Adopting  and 
adapting  the  words  of  Mr.  Justice  Field 
in  Mutual  L.  Ins.  Co.  v.  Armstrong,  117 
U.  S.  591,  600,  29  L.  ed.  997,  1000,  6  Sup. 
Ct.  Rep.  877,  881,  "it  would  be  a  reproach 
to  the  jurisprudence  of  the  country"  if  the 
law  did  allow  that. 

It  is  settled  that  the  English  common  law 
is  not  open  to  that  reproach.  It  has  been 
twice  laid  down  in  Great  Britain,  once  by 
Lord  King  in  Bovey  v.  Smith,  1  Vern.  60, 
and  once  by  Lord  Redesdale  in  Kennedy  v. 
Daly,  1  Sch.  &  Lef.  355,  379,  that  one  who 
obtains  property  by  a  breach  of  .trust,  and 
afterwards  buys  it  from  a  bona  fide  pur- 
chaser for  value,  does  not  get  a  good  title 
to  it,  although  everyone  else  in  the  world 
buying  under  those  circumstances  would 
get  the  title  of  the  bona  fide  purchaser  for 
value.  And  that  has  been  decided  in  New 
York  (Clark  v.  McNeal,  114  N.  Y.  287,  11 
Am.  St,  Rep.  638,  21  N.  E.  405),  and  in 
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Maine  (Bailey  v.  Bailey,  61  Me.  361).  Tlie 
same  principle  was  applied  in  Mutual  L. 
Ins.  Co.  V.  Armstrong,  117  U.  S.  591,  29  L. 
ed.  997,  .6  Sup.  Ct.  Rep.  877,  where  the 
holder  of  a  valid  policy  on  the  life  of  an- 
other murdered  him  to  secure  immediate 
payment  (see  also  Burt  v.  Union  Cent.  L. 
Ins.  Co.  187  U.  S.  362,  366,  47  L.  ed.  216, 
218,  23  Sup.  Ct.  Rep.  139,  140,  where  the 
court  says  that  "the  maturity  of  which 
[the  policy]  was  accelerated  by  his  execu- 
tion for  crime"),  and  in  Riggs  v.  Palmer, 
116  N.  Y.  506,  6  L.R.A.  340,  12  Am.  St. 
Rep.  819,  22  N.  E.  188,  where  the  bene- 
ficiary under  an  existing  will  of  his  grand- 
father murdered  him  to  prevent  a  revoca- 
tion of  the  will,  and  to  secure  the  share 
of  his  property  thereby  given  to  him.  It 
is  true  that  in  Mutual  L.  Ins.. Co.  v.  Arm- 
strong and  in  Riggs  v.  Palmer  the  murders 
were  committed  for  the  direct  purpose  of 
securing  money  in  the  one  case  and  prop- 
erty in  the  other,  and  that  could  not  be 
found  to  be  the  case  here.  It  could  not  be 
found  that  the  respondent  in  the  case  at 
bar  procured  the  adoption  of  his  son  by 
Mrs.  Chase  because  he  expected  to  outlive 
them  both.  But  that  element  did  not  ex- 
ist in  the  eases  where  it  has  been  laid 
down  or  held  that  one  who  has  possessed 
himself  of  property  through  a  breach  of 
trust  cannot  set  up  the  title  of  a  bona 
fide  purchaser  for  value,  which  he  has  sub- 
sequently acquired. 

It  is  not  necessary  in  the  case  at  bar 
to  go  so  far  as  the  court  went  in  those 
cases,  for  it  is  plain  that  the  appellant 
here  procured  the  adoption  in  order  to  se- 
cure his  wife's  property  for  his  son, 
thinking  that  if  his  son  got  the  property 
he  would  benefit  thereby,  lliat  is  enough 
to  bring  the  case  within  this  doctrine,  if 
it  is  not  enough  that  the  adoption  was  pro- 
cured through  his  fraud,  and.  the  property 
has  now  come  to  him. 

Where  the  fraud  committed  by  a  defend- 
ant entitles  him  without  disentitling  the 
plaintiff,  the  proper  remedy  is  a  bill  in 
equity  to  prevent  him  from  taking  or  from 
retaining  property  to  which  he  is  eatitlcd 
by  or  under  the  decree  procured  by  his 
fraud.  That  was  the  remedy  employed  in 
Riggs  V.  Palmer,  supra,  where  (as  we  have 
said)  the  legatee  murdered  the  testator 
to  prevent  a  revocation  of  the  will,  and  to 
secure  immediately  the  legacy  thereby  giv- 
en to  him. 

But  the  peculiarity  of  the  case  at  bar  and 
of  the  case  before  the  court  in  Tucker  v. 
Fisk,  164  Mass.  574,  28  N.  E.  lOol,  is  and 
was  that  the  decree  which  entitled  the 
respondent  disentitled  the  petitioners.  See 
McKay  v  Kean,  167  Mass.  524,  46  N.  E. 
120.  If  the  adoption  of  Woodruff  as  Mrs. 
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Chase's  son  is  not  set  aside,  the  petitioners 
are  not  entitled  to  her  property  as  her  next 
of  kin.  Under  those  circumstances  no  re- 
lief can  be  given  unless  the  decree  of  adop- 
tion is  set  aside.  If  a  decree  of  adoption 
is  ever  to  be  set  aside  to  prevent  a  person 
taking  or  keeping  property  obtained 
through  his  own  fraud,  it  can  be  properly 
done  when  (as  in  the  case  at  bar)  the  adop- 
tion was  originally  made  not  for  the  per- 
sonal relations  thereby  created,  but  for 
its  effect  upon  property,  where  both  par- 
ties to  it  are  dead,  and  where  the  only 
person  entitled  to  property  by  force  of  it 
is  the  person  who  committed  the  fraud. 

Under  the  facts  existing  when  the  decree 
of  revocation  in  this  case  was  made,  the 
petition  for  revocation  here  in  question 
could  be  treated  as  a  petition  founded  on 
the  principle  that  a  wrongdoer  will  not 
be  allowed  to  profit  by  his  own  fraud,  that 
the  only  way  of  feventing  the  fraud  was 
to  revoke  the  decree  of  adoption,  and  that 
there  were  no  reasons  then  existing  why 
that  should  not  be  done.* 

For  cases  where  it  was  decided  or  laid 
down  that  a  decree  of  adoption  or  divorce 
will  be  revoked  to  prevent  such  a  fraud  (or, 
as  it  is  usually  put,  where  property  in- 
terests are  involved),  even  after  the  death 
of  one  or  both  the  parties  to  it,  see  Tuck- 
er V.  Fisk,  supra;  Fiske  v.  Pratt,  157  Mass. 
83,  31  N.  E.  715;  McKay  v.  Kean,  supra; 
Collamore  v.  Learned,  171  Mass.  99,  50 
N.  E.  518;  Lawrence  v.  Nelson,  113  Iowa, 
277,  57  L.R.A.  583,  85  N.  W.  84;  Wood  v. 
Wood,  136  Iowa,  128,  12  L.R.A.(N.S.)  891, 
'125  Am.  St.  Rep.  223,  113  N.  W.  492; 
Boyd's  Appeal,  38  Pa.  241;  Fidelity  Ins. 
Co's  Appeal,  93  Pa.  242;  Brown  v.  Grove, 
116  Ind.  84,  9  Am.  St.  Rep.  823,  18  N.  E. 
387;  Johnson  v.  Coleman,  23  Wis.  453, 
99  Am.  Dec.  103;  Bomsta  v.  Johnson,  38 
Minn.  230,  36  N.  W.  341;  Daniels  v.  Bene- 
dict (C.  C.)  60  Fed.  347;  Rodgers  v.  Nich- 
ols, 16  Okla.  679,  83  Pac.  923. 

3.  The  appellant's  next  contention  is  that 
the  adoption  was  ratified  by  Mrs.  Chase, 
who  lived  for  more  than  fourteen  years 
after  the  date  of  the  decree. 

But  no  objection  to  the  decree  of  the  pro- 
bate court  on  that  ground  was  filed  by  the 
appellant.  In  trying  the  questions  remain- 
ing to  be  tried  by  the  court  after  it  was 
established  by  the  jury  that  the  adoption 
was  procured  by  the  undue  influence  of  the 
appellant,  the  appellees  had  a  right  to  pro- 
ceed on  the  footing  that  under  the  objec- 
tions filed  by  the  appellant  no  issue  of  fact 
of  that  kind  was  to  be  raised.  And  pro- 
ceeding on  that  footing,  there  was  no  oc- 
casion for  them  to  put  in  evidence  bear- 
ing on  that  issue.  Tlie  record  in  this  case 
affords   ground   for   the  belief   that,  under 
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the  rule  laid  down  In  Phillips  v.  Chase, 
201  Mass.  444,  131  Am.  St.  Hep.  406,  87 
N.  E.  755,  there  were  two  witnesses  who 
could  have  testified  in  support  of  the  ap- 
pellees' case  on  that  issue,  but  whose  testi- 
mony was  not  put  in  evidence.  The  un- 
derlying question  of  fact  to  be  decided 
in  the  case  at  bar  was  whether  credit  should 
or  should  not  be  given  to  the  color  which 
Br.  Chase  gave  in  his  testimony  to  the  in- 
cidents of  his  life  with  Mrs.  Chase.  If 
credit  was  not  given  to  his  testimony,  it 
is  not  likely  that  he  could  have  hoped  to 
succeed  in  persuading  the  court  that  his 
wife,  who  died  a  suicide,  ever  succeeded  in 
escaping  from  the  domination  which  the 
jury  found  he  had  over  her  at  the  time  of 
the  adoption.  We  speak  of  this  because  it 
is  apparent  that  the  appellant  has  ixot  lost 
anything  by  his  failure  to  file  an  objection 
on  this  ground. 

4.  The  defenses  of  laches  and  of  the  stat- 
ute of  limitations  are  not  open  to  the  ap- 
pellant. No  objection  to  the  decree  of  the 
probate  court  on  those  grounds  was  filed. 
But  when  the  true  ground  on  which  the 
relief  is  given  in  this  class  of  cases  is  con- 
sidered, it  is  apparent  that  there  is  noth- 
ing in  these  contentions  of  the  appellant. 
The  same  is  true  of  the  constitutional  point 
raised  by  him. 

Decree  affirmed. 

Writ  of  error  dismissed  by  United 
States  Supreme  Court,  March  21,  1910,  216 
U.  8.  616^  64  L.  ed.  639,  30  Sup.  Ct.  Rep. 
677. 
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SOUTHERN  BISCUIT  WORKS. 
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•(—  Va.  — ,  68  S.  E.  261.) 

Trademark  •—  ordinary  words  •—  orlgiu 
and  nnannfactnre. 

1.  The  words  "Crown"  and  "Jamestown" 
may,  when  applied  in  combination  with 
other  words  to  a  manufactured  article,  in- 
dicate origin  and  manufacture,  and,  as  so 
combined,  be  the  subject  of  a  valid  trade- 
mark. 

Same  —  different   application  —  valid- 

tty. 

2.  One  who  has  applied  the  words 
''Crown"  and  "Jamestown"  to  crackers  and 
small  cakes,  respectively,  cannot  complain 
that  they  are  respectively  applied  by  an- 
other manufacturer  to  ginger  snaps  and 
larger  cakes  of  an  entirely  different  class. 

(March  10,  1910.) 
SO  L.R,A.(N.S.) 


APPEAL  by  defendant  from  a  decree  of 
the  Chancery  Court  of  Richmond  in 
complainant's  favor  in  a  suit  to  enjoin  the 
alleged  infringement  of  certain  trademarks, 
and  for  an  accounting  for  profits  and  dam- 
ages alleged  to  have  accrued  from  such  in- 
fringement. Reversed. 
The  facts  are  stated  in  the  opmicn. 

Messrs.  Meredith  &  Cocke,  for  appel- 
lant : 

One  is  not  required  to  so  distinguish  his 
articles  that  careless  and  indifferent  buyers 
will  know  by  whom  they  are  made  or  sold. 
His  competitor  has  no  better  right  to  the 
monopoly  of  the  trade  of  the  negligent  and 
indifferent  than  he  has. 

Allen  B.  Wrisley  Co.  v.  Iowa  Soap  Co. 
69  C.  C.  A.  66,  122  Fed.  796;  Columbia  Mill 
Co.  ▼.  Alcorn,  160  U.  S.  460,  37  L.  ed.  1144, 
14  Sup.  Ct.  Rep.  161 ;  Amoskeag  Mfg.  Co.  v. 

JSote.  •—  Use  of  tradename  or  trademaric 
on  articles  other  than  those  to  which 
it  is  applied  by  the  oxoner. 

But  few  cases  have  considered  this  spe- 
cific question;  in  those  that  have,  it  is  gen- 
erally recognized  that  the  use  of  a  trade- 
mark or  tradename  upon  articles  of  a  cer- 
tain class  does  not  preclude  the  r^ght  of 
others- to  use  the  same  trademark  or  trade- 
name upon  articles  of  an  entirely  different 
class;  that  is,  of  such  a  different  class  that 
the  general  public  would  not  connect  the 
person  originally  coining  or  using  the  trade- 
mark or  tradename  with  the  manufacture 
or  production  of  the  class  of  articles  to 
which  it  is  applied  by  the  other  person. 
To  illustrate:  A  manufacturer  of  stoves 
could  not  claim  that  his  trademark  was 
infringed  by  the  use  thereof  by  another  to 
designate  cement  products  manufactured  by 
him.  While  the  fore^oine  proposition  is 
well  settled,  the  dividing  Tine  between  the 
use  of  the  same  trademark  or  tradename  on 
articles,  although  not  resembling  each  other, 
yet  of  the  same  general  character,  is  more 
obscure.  In  general,  the  owner  of  a  trade- 
mark or  tradename  will  be  protected  there- 
in as  against  the  use  thereof  by  others  upon 
articles  which,  in  their  general  characteris- 
tics, construction,  or  use  are  so  closely  al- 
lied with  the  products  to  which  the  owner 
applies  the  same  as  to  render  it  probable, 
or  at  least  possible,  that  the  general  public 
may  be  deceived  thereby  as  to  the  manu- 
facturer or  producer  of  the  article. 

As  said  by  the  court  in  Amoskeag  Mfg. 
Co.  v.  Garner,  54  How.  Pr.  297,  the  criterion 
is  not  the  certainty  of  success  in  mislead- 
ing the  public,  but  its  probability  or  even 
possibility. 

On  the  same  subject,  Lord  Herschell  re- 
marked that  the  proposed  use  of  the  same 
words  by  another  manufacturer,  although 
on  a  different  article,  would  be  calculated  to 
deceive,  and  added:  "But  I  do  not  think 
it  is  necessary  to  go  so  far  as  this.  I  think 
it  is  enough  to  say  that  I  am  not  satisfied 
that  there  would  be  no  reasonable  danger 
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Trainer,  101  U.  S.  61,  25  L.  ed.  993;  Cor- 
bin  V.  Gould,  133  U.  S.  308,  313,  33  L.  ed. 
611,  613,  10  Sup.  Ct.  Rep.  312;  Lawrence 
Mfg.  Co.  V.  Tennessee  Mfg.  Co.  138  U.  S. 
637-551,  34  L.  ed.  997-1005,  11  Sup.  Ct. 
Rep.  396;  Brown  Chemical  Co.  v.  Meyer, 
139  U.  S.  640-644,  36  L.  ed.  247-249,  11 
Sup.  Ct.  Rep.  625;  Stachelberg  v.  Ponce, 
128  U.  S.  686,  32  L.  ed.  569,  9  Sup.  Ct. 
Rep.  200;  Deering  Harvester  Co.  v.  Whit- 
man &  B.  Mfg.  Co.  33  C.  C.  A.  658,  62  U.  S. 
App.  689,  91  Fed.  376;  Amoskeag  Mfg.  Co. 
V.  Spear,  2  Sandf.  599;  International  Trust 
Co.  V.  International  Loan  &  T.  Co.  153 
Mass.  271,  10  L.R.A.  758,  26  N.  E.  693; 
White  V.  Trowbridge,  216  Pa.  11,  64  Atl. 
865;  New  Haven  Patent  Rolling  Spring 
Bed  Co.  V.  Farren,  61  Conn.  324;  Coats  v. 


Merrick  Thread  Co.  149  U.  S.  562,  37  L.  ed. 
847,  13  Sup.  Ct.  Rep.  966;  Saunders  v. 
Sun  Life  Assur.  Co.  [1894]  1  Ch.  543; 
Burgess  v.  Burgess,  3  De  G.  M.  &  G.  896, 
26  Eng.  Rul.  Cas.  186;  French  Republic  v. 
Saratoga  Vichy  Spring  Co.  191  U.  S.  427- 
440,  48  L.  ed.  247-263,  24  Sup.  Ct.  Rep. 
146;  Powell  v.  Birmingham  Vinegar  Brew- 
ery Co.  [1896]  2  Ch.  68;  Edwards  v.  Den- 
nis, L.  R.  30  Ch.  Div.  471. 

To  acquire  an  exclusive  right,  the  trade- 
mark must,  either  by  itself  or  by  associa- 
tion, point  distinctly  to  the  origin  or  owner- 
ship of  the  article  to  which  it  is  applied, 
for  unless  it  does,  neither  can  he  who  first 
adopted  it  be  injured  by  any  appropriation 
or  imitation  of  it  by  others,  nor  can  the 
public  be  deceived. 


of  the  public  being  so  deceived."  Eno  v. 
Dunn,  L.  R.  16  App.  Cas.  261. 

And  in  determining  whether  the  article 
to  which  a  trademark  is  subsequently  ap- 
plied by  another  is  of  the  same  class,  so  as 
to  be  within  this  rule,  the  court,  as  said  in 
Bass,  Ratcliff  &  Gretton  v.  Feigenspan,  96 
Fed.  206,  will  not  be  astute  to  recognize 
in  favor  of  an  infringer  fine  distinctions  be- 
tween different  articles  of  merchandise  of 
the  same  general  nature,  and  will  resolve 
against  the  wrongdoer  any  fair  doubt  wheth- 
er the  public  may  or  may  not  be  deceived 
through  the  use  of  the  same  mark  or  symbol 
by  another. 

The  fact  that  the  manufacturer  or  pro- 
ducer of  an  article  which,  in  its  general 
characteristics,  construction,  or  purpose  re- 
sembles that  of  another,  applies  to  it  the 
trademark  or  tradename  of  the  latter,  is 
generally  considered  strong  if  not  convin- 
cing proof  that  the  purpose  was  to  mislead 
the  public,  and  derive  an  undue  advantage 
therefrom,  to  the  injury  of  the  owner  of  the 
tradename.  As  reasoned  by  the  court  in 
Carroll  v.  Ertheiler,  1  Fed.  688:  "The 
dominating  characteristic  of  the  plaintiff's 
trademark  is  the  name  'Lone  Jack.'  Hi:) 
tobacco  has  come  to  be  known  and  described 
by  this  name  throughout  the  country  to 
such  an  extent  that  the  accompanying  de- 
vice has  ceased  to  be  important,  if  it  ever 
was  so, — doubtless  rarely  observed  and 
slightly  remembered.  At  home  and  abroad, 
to  the  trade  and  the  public,  it  is  familiarly 
known  as  'Lone  Jack,'  and  is  thus  desig- 
nated as  the  plaintiff's  manufacture  by  pur- 
chasers and  sellers.  The  defendant's  ap- 
plication of  this  name  to  his  smoking  to- 
bacco is  an  adoption  and  use  of  the  essen- 
tial part  of  the  plaintiff's  trademark.  Sur- 
rounding it  with  a  different  device  signifies 
nothing  to  the  public,  who  attach  no  im- 
portance to  the  device  of  the  plaintiff.  The 
defendant's  name  upon  the  cigarettes,  if  rec- 
ognized (and  it  would  not  be  without  close 
inspection),  would  not  inform  the  public 
that  the  tobacco  is  not  of  the  plaintiff's 
manufacture.  That  the  defendant's  act  is 
calculated  to  mislead  can  hardly  be 
doubted;  that  it  has  mislead,  the  plain- 
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tiff's  affidavits  we  think  show;  and  the  in- 
ference that  the  defendant  supposed  it  would 
mislead,  and  intended  it  should,  cannot 
well  be  avoided.  Why  otherwise  did  he 
adopt  this  particular  name?  He  knew  it 
to  be  the  recognized  designation  of  the 
plaintiff's  tobacco,  which  had  become  popu- 
lar with  consumers  and  the  trade.  Did  he 
not  expect  the  public  to  be  influenced  there- 
by and  his  business  increased?  An  affirma- 
tive answer  cannot  well  be  avoided.  If  he 
did  not,  however,  the  injunction  will  do  him 
no  harm,  for  he  has  not  yet  had  time  to  es- 
tablish a  reputation  of  his  own  under  this 
name." 

In  denying  the  right  to  use  the  words 
"Omega  Oil"  as  a  trademark  for  medicated 
soap,  where  those  words  were  already  in 
use  by  another  as  a  trademark  for  a  lini- 
ment, in  Omega  Oil  Co.  v.  Weschler,  35 
Misc.  441,  71  N.  Y.  Supp.  983,  the  court 
said:  "The  adoption  of  the  words  'Omega 
Oil'  by  defendants  was  calculated  to  de- 
ceive the  public  into  the  belief  that  plain- 
tiff's article  was  being  put  up  for  sale  in 
another  form;  or,  at  least,  into  the  belief 
that  soap  was  placed  on  the  market  by 
plaintiff  or  by  its  consent.  The  adoption  of 
green  as  the  color  of  the  soap,  and  the  green 
wrapper  and  box,  by  defendants  tended  to 
further  such  deception,  green  being  the  dis- 
tinctive color  of  plaintiffs  liniment  and  of 
the  labels  on  its  bottle.  Defendant's  ob- 
ject in  choosing  the  name  and  color  of  its 
soap  is  manifest,  and,  so  far  as  I  can  see, 
for  but  a  single  purpose  .  .  .  *that  pur- 
pose a  species  of  competition  in  trade  which 
courts  of  equity  hold  to  be  unfair.'  " 

And  in  American  Tobacco  Co.  v.  Polacsek, 
170  Fed.  117,  on  the  same  point  the  court 
remarked:  "The  logic  of  the  situation  may 
be  briefly  stated.  Either  the  defendant  is 
endeavoring  to  profit  by  the  reputation  of 
McAlpine's  tobacco,  or  he  is  not.  If  it  be 
true  that  he  is  making  this  attempt,  he 
should  be  stopped  in  limine.  If,  on  the 
other  hand,  he  is  only  selling  his  goods  on 
their  merits,  he  does  not  need  the  same 
trademark  as  the  complainant." 

Applying  the  foregoing  principles,  it  was 
held  in  Carroll  v.  Ertheiler,  supra,  that  it 
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Delaware  &  H.  Canal  Co.  v.  Clark,  13 
Wall.  311,  20  L.  ed.  581;  Elgin  Nat.  Watch 
Co.  V.  Illinois  Watch  Case  Co.  179  U.  S. 
665-674,  45  L.  ed.  365-i379,  21  Sup.  Ct.  Rep. 
270;  28  Am.  &  Eng.  Ene.  Law,  pp.  395, 
396;  Columbia  Mill  Co.  v.  Alcorn;  Amos- 
keag  Mfg.  Co.  v.  Trainer;  and  Stachelberg 
V.  Ponce, — supra;  Goodyear'a  India  Rubber 
Glove  Mfg.  Co.  V.  Goodyear  Rubber  Co.  128 
U.  S.  598,  32  L.  ed.  535,  9  Sup.  Ct.  Rep. 
166;  Corbin  v.  Gould,  supra;  Lawrence  Mfg. 
Co.  ▼.  Tennessee  Mfg.  Co.  138  U.  S.  637, 
34  L.  ed.  997,  11  Sup.  Ct.  Rep.  396;  Brown 
Chemical  Co.  v.  Meyer  and  Allen  B.  Wris- 
ley  Co.  V.  Iowa  Soap  Co.  supra;  French  Re- 
public ▼.  Saratoga  Vichy  Spring  Co.  191 
U.  S.  427^439,  48  L.  ed.  247-253,  24  Sup. 
Ct.   Rep.    145;    Deering   Harvester    Co.    v. 


Whitman  &  B.  Mfg.  Co.  and  Amoskeag 
Mfg.  Co.  V.  Spear,  supra;  Coats  v.  Mer- 
rick Thread  Co.  149  U.  S.  562-573,  37  L. 
ed.  847-862,  13  Sup.  Ct.  Rep.  966;  Powell 
V.  Birmingham  Vinegar  Brewery  Co.  and 
Edwards  v.  Dennis,  supra. 

The  right  of  one  person  to  a  certain 
trademark  for  a  certain  kind  of  baked  stuff 
does  not  cover  other  kinds,  so  as  to  prevent 
its  use  by  other  persons  for  other  kinds. 

Smith  ▼.  Reynolds,  13  Blatchf.  458,  Fed. 
Cas.  No.  13,099;  Amoskeag  Mfg.  Co.  v.  Gar- 
ner, 54  How.  Pr.  302;  Royal  Baking  Pow- 
der Co.  V.  Sherrell,  93  N.  Y.  331,  45  Am. 
Rep.  229;  Caswell  v.  Davis,  58  N.  Y.  233, 
17  Am.  Rep.  233;  French  Republic  v. 
Saratoga  Vichy  Co.  191  U.  S.  427,  48 
L.   ed.   247,  24   Sup.   Ct.   Rep.   145;    Dela- 


constituted  an  infringement  for  a  manu- 
facturer of  cigarettes  to  use  as  a  trade- 
mark the  same  word  symbol  as  that  owned 
and  used  by  a  manufacturer  of  smoking  and 
chewing  tobacco. 

The  same  conclusion  was  reached  under 
substantially  a  similar  state  of  facts  in 
American  Tobacco  Co.  v.  Polacsek,  supra. 
In  approving  and  following  the  doctrine  of 
the  Carroll  Case,  the  court  reasoned:  "A 
trademark  is  a  guaranty  that  the  goods  to 
which  it  is  attached  are  made  by  its  owner. 
If  the  owner  has  a  high  character  for  hon- 
esty, good  workmanship,  and  fair  dealing, 
his  mark  stands  for  all  of  these  qualities. 
Those  who  have  been  accustomed  to  his 
goods  see  his  mark  and  buy,  knowing  that 
they  will  not  be  defrauded.  W^hether  a 
manufacturer  confines  himself  to  smoking 
tobacco,  chewing  tobacco,  or  cigarettes,  he 
is  still  in  the  tobacco  business,  just  as  one 
Is  in  the  clothing  business,  whether  he 
makes  coats,  waistcoats,  or  trousers;  just 
as  one  is  in  the  whisky  business  whether  he 
makes  rye  or  Bourbon.  A  consumer  who  be- 
lieves in  McAlpin's  tobacco,  seeing  'Virgin 
Leaf  cigarettes  on  the  market  will  natural- 
ly think  that  they  are  the  product  of  the 
McAlpin  factory,  precisely  as  if  *D.  H. 
McAlpin  &,  Company'  had  been  printed  on 
the  package." 

And  in  Amoskeag  Mfg.  Co.  v.  Garner, 
supra,  the  use  of  the  word  "Amoskeag"  as 
a  trademark  or  tradename  for  cotton  goods., 
but  not  calico  prints,  was  held  to  preclude 
its  use  as  a  trademark  by  a  manufacturer 
of  calico  prints.  Protection  was  given  the 
complainant  not  only  on  the  theory  that  the 
use  of  the  trademark  to  designate  calico 
prints  would  amount  to  a  deception,  or,  at 
least,  might  amount  to  a  deception  of  the 
public  as  to  the  manufacturer  of  the  prints, 
DUt  also  upon  the  theory  that  such  use 
would  be  prejudicial  to  the  reputation  of 
the  owner  of  the  trademark,  since  it  was 
applied  only  upon  articles  produced  by  it  of 
superior  quality  and  excellence,  while  the 
use  complained  of  was  upon  calico  prints 
of  an  inferior  grade  and  quality. 

A  manufacturer  of  muslin,  using  as  a 
trademark  the  word  "Wamsutta,"  may  re- 
30  L.R.A.(N.S.) 


strain  the  use  thereof  as  a  trademark  by  a 
manufacturer  of  shirts.  Wamsutta  Mills 
V.  Allen,  12  Phila.  535. 

A  manufacturer  of  knit  goods,  although 
confining  his  operations  to  knit  underwear, 
acquires  a  right  in  the  tradename  "North- 
western Knitting  Company,"  to  designate 
its  manufacturer,  which  precludes  the  Ufie 
thereof  by  another  manufacturer  of  knit 
goods,  although  he  applies  it  only  to  sweat- 
ers, which  the  original  owner  of  the  trade- 
name and  trademark  does  not  manufacture. 
Northwestern  Knitting  "  Co.  v.  Garon 
(Minn.)   128  N.  W.  288. 

And  in  Church  &  D.  Co.  ▼.  Russ,  99  Fed. 
276,  a  manufacturer  of  soda  was  held  en- 
titled to  restrain  the  use  of  its  trademark 
by  a  manufacturer  of  baking  powder.  The 
co.urt  reasoned  that  the  public  would  read- 
ily suppose  that  the  baking  powder  bearing 
complainant's  trademark  was  either  manu- 
factured by  it,  or  by  someone  having  its 
authority  and  consent,  and  that  it  vouched 
for  the  superior  and  high  character  of  the 
goods  bearing  such  trademark,  and  added: 
"Goods  are  in  the  same  class  whenever  the 
use  of  a  given  trademark  or  symbol  on  both 
would  enable  an  unscrupulous  dealer  read- 
ily to  palm  off  on  the  unsuspecting  pur- 
chaser the  goods  of  the  infringer  as  the 
goods  made  by  the  owner  of  the  trademark, 
or  with  his  authority  and  consent." 

To  the  same  effect,  under  a  very  similar 
state  of  facts,  is  Lavton  Pure  Food  Co.  v. 
Church  &  D.  Co.  — *^  L.R. A.  ( N.S. )  — ,  182 
Fed.  35,  which  cites  with  approval  the  fore- 
going case. 

The  use  by  a  manufacturer  of  liniment  of 
the  words  "Omega  Oil"  as  a  trademark 
therefor  precludes  the  manufacturer  of  a 
medicated  soap  from  using  the  same  words 
as  a  trademark  therefor,  since  liniment  and 
soap  are  not  of  such  a  different  character 
as  will  permit  the  use  upon  the  latter  of 
the  name  created  and  made  valuable  as  a 
trademark  for  the  former.  Liniment  may 
have  a  much  broader  application  than  a 
soap,  but  it  also  possesses  to  a  certain  ex- 
tent the  qualities  of  a  soap,  and  is  u^d  for 
many  of  the  same  purposes.  Omega  Oil  Co. 
v.  Weschler,  35  Misc.  441,  71  N.  Y.  Supp. 
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ware  &  H.  Canal  Co.  v.  Clark,  13  Wall.  311, 
.  322,  20  L.  ed*  581,  683;  Edwards  v.  Dennis, 
L.  R.  30  Ch.  Div.  464;  Singer  Mfg.  Co.  v. 
Loog,  L.  R.  8  App.  Cas.  42.  . 
Mr.  A.  W.  Patterson,  for  appellee: 
A  trademark  is  a  mercantile  sign  manual 
of  the  owner,  showing  the   origin   of   his 
goods,   and   is   employed  to   designate  the 
same  or  like  articles  of  production. 

Delaware  &  H.  Canal  Co.  y.  Clark,  13 
Wall.  311,  20  L.  ed.  581;  28  Am.  &  Eng. 
Enc.  Law,  p.  389;  Anglo-Swiss  Condensed 
Milk  Co.  V.  Metcalf,  L.  R.  31  Ch.  Div.  454 ; 
Carroll  v.  Ertheiler,  1  Fed.  688;  White  v. 
Miller,  50  Fed.  277;  Church  &  D.  Co.  v. 
Russ,  99  Fed.  276 ;  Eureka  Fire  Hose  Co.  v. 
Eureka  Rubber  Mfg.  Co.  72  N.  J.  Eq.  555, 
65  Atl.  870;  Enoch  Morgan's  Sons  Co.  v. 
Ward,  12  L.R.A.(N.S.)  729,  81  C.  C.  A, 
616,  162  Fed.  690;  Hier  ▼.  Abrahams,  82  N. 
Y.  619,  37  Am.  Rep.  589;  Collins  Co.  v. 
Oliver,  Ames  &  Sons  Corp.  20  Blatchf.  542, 
18  Fed.  561;  Wamsutta  Mills  v.  Fox,  49 
Fed.  141;  Bass,  Ratcliff  &  Gretton  v.  Feigen- 
span,  96  Fed.  206;  Amoskeag  Mfg.  Co.  v. 
Garner,  54  How.  Pr.  297 ;  Godillot  v.  Amer- 
ican Grocery  Co.  71  Fed.  873;  White  v. 
Miller,  50  Fed.  277;  Re  Wright,  148  Off. 
Gaz.  834;  Re  Dunn's  Trade  Mark,  7  R.  P. 
C.  311;  Australian  Wine  Importers  Trade 
Mark,  6  R.  P.  C.  311;  Re  Turney  &  Sons 
Trade  Mark,  11  R.  P.  C.  37;  Eastman  Photo- 
graphic Materials  Co.  v.  John  GrifBth's 
Cycle  Corp.  15  R.  P.  C.  105;  Dunlop  Pneu- 


matic Tyre  Co.  v.  Dunlop  Lubricant  Co.  16 
R.  P.  C.  12;  Swift  v.  Groff,  114  Fed.  605; 
Edison  Storage  Battery  Co.  v.  Edison  Auto- 
mobile Co.  67  N.  J.  Eq.  44,  50  Atl.  861; 
Gannert  v.  Rupert,  62  C.  C.  A.  594,  127  Fed. 
962;  Walter  Baker  &  Co.  v.  Dclapenha,  160 
Fed.  750. 

Similarity  such  as  will  deceive  the  criti- 
cal, well-posted  buyer  is  not  the  degree  of 
likeness  necessary  to  this  action. 

Nims,  Unfair  Business  Competition,  p. 
74;  Wirtz  v.  Eagle  Bottling  Co.  50  N.  J. 
Eq.  164,  24  Atl.  658;  N.  K.  Fairbank  Co. 
V.  R.  W.  Bell  Mfg.  Co.  23  C.  C.  A.  554,  46 
U.  S.  App.  190,  77  Fed.  869;  Kostering  v. 
Seattle  Brewing  &  Malting  Co.  54  C.  C. 
A.  76,  116  Fed.  620;  Stuart  v.  F.  G.  Stewart 
Co.  33  C.  C.  A.  480,  63  U.  S.  App.  561,  91 
Fed.  243;  Leidersdorf  v.  Flint,  50  Wis.  401, 
7  N.  W.  262;  Ewing  v.  Johnston,  L.  R.  13 
Ch.  Div.  434,  L.  R.  7  App.  Cas.  219. 

"Grade  symbols"  are  entitled  to  the 
ample  protection  against  infringement. 

American  Solid  Leather  Dutton  Co.  t. 
Anthony,  16  R.  I.  338,  2  Am.  St.  Rep.  898, 
5  Atl.  626;  Ransorae  v.  Bentall,  3  L.  J.  Ch. 
N.  S.  161 ;  Gillott  v.  Esterbrook,  48  N.  Y. 
374,  8  Am.  Rep.  553;  Lawrence  Mfg.  Co.  v. 
Lowell  Hosiery  Mills,  129  Mass.  325,  37 
Am.  Rep.  362;  Shaw  Stocking  Co.  v.  Mack, 
21  Blatchf.  1,  12  Fed.  707;  Bayer  v.  Baird, 
16  R.  P.  C.  615;  American  Tin  Plate  Co. 
V.  Licking  Roller  Mill  Co.  158  Fed.  690; 
Millington  v.  Fox,  3  Myl.  &  C.  338;  Law- 


983,  affirmed  in  68  App.  Div.  638,  74  N. 
Y.  Supp.  1140. 

In  Collins  Co.  v.  Oliver  Ames  &  Sons 
Corp.  20  Blatchf.  542,  18  Fed.  561,  a  manu- 
facturer of  edged  tools,  to  which  it  applied 
the  trademark  "Collins  &  Company"  was 
held  entitled  to  restrain  the  use  by  another 
of  this  term  as  a  trademark  for  shovels,  al- 
though not  engaged  in  the  manufacture  of 
shovels  itself.  Protection  was  given  in  this 
case  on  the  theory  of  protecting  the  public 
against  deception,  and  also  because  such 
use  was  prejudicial  to  the  owner  of  the 
trademark,  since  it  was  applied  by  it  only 
upon  edged  tools  of  a  superior  quality., 
while  the  application  complained  of  was  to 
shovels  of  an  inferior  grade  and  quality. 

Fruit  salt  and  baking  powder  are  not  of 
so  essentially  different  a  character  that  the 
one  could  not  be  supposed  to  enter  into  the 
composition  of  the  other,  although  one  is 
an  aperient  medicine,  and  the  other  a  pow- 
der for  baking.  Hence,  the  use  of  the 
trademark  "fruit  salt"  to  designate  an 
aperient  medicine  precludes  its  use  by  an- 
other to  designate  a  baking  powder,  since 
such  use  would  tend  to  induce  the  public  to 
believe  that  the  fruit  salt  powder  was  an  in- 
gredient of  the  baking  powder,  or  employed 
in  its  preparation,  or  that  the  manufac- 
turer of  the  fruit  salt  powder  was  connected 
with  the  manufaature  of  the  baking  powder. 
Eno  V.  Dunn,  L.  R.  15  App.  Cas.  262. 
30  L.R.A.(N.S.) 


But  a  trademark  for  dry  white  oxide  of 
zinc  is  not  infringed  by  its  use  to  desig* 
nate  a  paint  composed  of  white  oxide  of 
zinc,  ground  in  oil,  since  the  two  articles 
are  of  an  entirely  'different  class.  La 
Soci^t^  Anonyme  des  Mines  v.  Baxter,  14 
Blatchf.  261,  Fed.  Cas.  No.  8,099. 

A  substance  named  "celluloid,"  which 
word  is  used  as  a  trademark  therefor,  is  not 
infringed  by  the  use  by  another  of  the  word 
"Celluloid"  as  a  trademark  for  starch. 
Celluloid  Mfg.  Co.  v.  Read,  47  Fed.  712. 

In  George  v.  Smith,  52  Fed.  830,  the 
court  said  that  the  use  of  the  word  "Epi- 
cure" as  a  trademark  for  canned  fruit 
would  not  prevent  its  use  by  another  as  a 
trademark  for  canned  salmon.  In  further 
illustration  of  the  distinction  between 
classes  of  articles  which  would  justify  the 
use  of  the  same  trademark  by  different 
manufacturers,  it  was  said  that  beer  and 
nails  did  not  belong  to  the  same  class  of 
merchandise  simply  because  both  were  sold 
in  kegs. 

An  iron  manufacturer  who  uses  a  lion's 
head  as  a  trademark  cannot  prevent  a  linen 
manufacturer  from  using  a  lion's  head  as 
a  trademark  for  his  goods.  Ainsworth  v. 
Walmcsley,  35  L.  J.  Ch.  N.  S.  352.  And 
see  to  the  same  effect,  the  remarks  of  the 
court  in  Hall  v.  Barrows,  4  De  G.  J.  &  S. 
160. 

In  the  foregoing  cases,  the  question  con- 
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rence  ^Ifg.  Co.  v.  Tennessee  Mfg.  Co.  138 
U.  S.  537,  34  L.  ed.  997,  11  Sup.  Ct.  Rep. 
396. 

Whittle,  J.,  delivered  the  opinion  of  the 
court: . 

This  suit  in  equity  was  brought  by  the 
appellee,  the  Southern  Biscuit  Works,  to 
enjoin  the  appellant,  the  Virginia  Baking 
Company,  from  the  alleged  infringement 
of  certain  trademarks,  the  property  of  the 
plaintifT,  and  also  to  compel  an  accounting 
by  the  defendant  for  profits  and  damages 
charged  to  have  accrued  from  such  infringe- 
ment. 

The  litigants  are  rival  corporations  lo- 
cated in  the  city  of  Richmond,  *and  engaged 
in  the  manufacture  of  biscuit  products, 
such  as  cakes,  crackers,  snaps,  jumbles,  and 
like  goods.  The  gravamen  of  the  bill  is 
that  the  defendant  has  been  guilty,  not  of 
unfair  business  competition,  but  that  it  has 
infringed  upon  the  rights  of  the  plaintiff 
in  and  to  the  use  of  two  words,  namely, 
"Crown"  and  "Jamestown."  These  words, 
it  is  claimed,  had  been  adopted  and  appro- 
priated by  the  plaintiff  as  common-law 
trademarks,  and  continuously  applied  "to 
distinguish  and  identify  its  biscuits  in  cer- 
tain styles  and  varieties,"  and  that  it  has 
the  exclusive  right  to  use  them  "for  the 
purpose  of  distinguishing  and  identifying 
its  said  biscuit  products."  The  bill  admits 
that  the  plaintiff  has  hitherto  only  used  its 


"Crown"  trademark  in  connection  with 
soda  crackers,  and  the  "Jamestown"  brand 
with  small  cakes,  known  as  "drops;"  but 
the  insistence  is  that  the  plaintiff's  right  to 
the  employment,  of  these  words  is  exclusive, 
and  that  the  defendant  may  not  lawfully 
use  either  of  them  on  any  kind  of  cracker 
or  cake  whatsoever. 

The  answer  controverts  the  proposition 
that  the  words  "Crown"  and  "Jamestown" 
were  adopted  for  the  purpose  of  indicating 
"origin,  manufacture,  or  ownership"  of  the 
goods  to  which  they  were  applied,  or  for 
general  use,  but  insists  that  they  were 
placed  upon  certain  specific  articles  to  de- 
note "class,  grade,  style,  or  quality,"  and 
therefore  could  not  be  upheld  as  technically 
trademarks.  It  concedes  the  use  by  it  of 
the  word  "Crown"  in  connection  with  cakes 
known  as  "ginger  snaps,"  and  "Jamestown" 
with  cakes  called  "jumbles,"  but  denies  thai 
the  trade  has  been  deceived,  or  that  any 
purchaser,  either  wholesale  or  retail,  could 
have  been  misled  by  such  use  of  these  words. 

Confining  our  consideration  to  the  precise 
issue  presented  by  the  pleadings,  we  are  of 
opinion  that  the  fair  result  of  the  evidence 
shows  that  the  respective  businesses  of  these 
litigants  are  conducted  under  distinct  and 
wholly  dissimilar  corporate  names  and  gen* 
eral  trademarks,  the  plaintiff  doing  busi- 
ness as  the  Southern  Biscuit  Works,  under 
a  trademark  consisting  of  a  sheaf  of  wheat 
printed  on  a  label  in  red,  white,  black,  and 


sidered  was  the  right  to  be  protected  in  a 
trademark  or  tradename  against  its  use  by 
another  as  a  trademark  for  an  article  of  a 
sufficiently  similar  class  to  make  it  prob- 
able or  possible  that  the  public  might  be 
misled  into  believing  that  the  owner  of  the 
trademark  or  tradename  was  connected  with 
the  production  or  sale  of  the  article  to 
which  it  was  subsequently  sought  to  apply 
the  mark  or  name.  The  question  was  con- 
sidered in  these  cases  with  reference  to 
rules  peculiar  to  trademarks  and  trade- 
names. In  this  connection  it  is  of  inter- 
est to  note  that  relief  has  sometimes  been 
given  the  owner  of  a  tradename  by  restrain- 
ing its  use  by  another,  although  as  a  trade- 
mark for  an  article  of  an  entirely  different 
class  than  that  with  reference  to  which 
the  tradename  is  used.  In  such  cases,  the 
person  using  the  tradename  for  a  trade- 
mark has  made  such  use  of  it  as  would 
make  it  possible  or  probable  that  the  pub- 
lic would  be  deceived  into  believing  the  own- 
er of  the  tradename  was  connected  with,  or 
authorized  the  manufacture  and  sale  of, 
the  article  to  which  the  trademark  was  ap- 
plied. The  view  was  apparently  taken  that 
the  owner  of  the -tradename  owed  a  diitv  to 
the  public  to  prevent  such  use,  otherwise  he 
might  be  estopped  to  dispute  his  respon- 
sibility for  and  connection  with  the  pro- 
duction and  sale  of  the  article  to  which  the 
tradename  was  applied  as  a  trademark. 
30  L.R,A.(N.S.) 


This  danger  of  injury  to  the  owner  of  the 
tradename  was  regarded  as  sufficient  to  au- 
thorize him  to  invoke  the  aid  of  equity  to 
restrain  such  use  by  another.  Routh  v. 
Webster,  10  Beav.  661;  Walter  v.  Ashton, 
p902]  2  Ch.  282.  This  doctrine  was  applied 
in  the  latter  case,  and  the  manufacturer  of 
bicycles  was  restrained  from  using  as  a 
trademark  for  his  bicycles  the  word  "Times" 
in  such  a  way  as  to  lead  the  public  to  be- 
lieve that  such  bicycles  were  manufactured 
by,  or  sold  under  the  authority  and  super- 
intendence of,  the  Times  Publishing  Com- 
pany, publishers  of  a  paper  called  "The 
Times,  it  appearing  that  there  was  a  rea- 
sonable probability  of  such  company  being 
exposed  to  litigation,  and  possibly,  or  even 
probably,  being  made  responsible  by  reason 
of  siich  use. 

And  in  Kinsley  v.  Jacoby,  28  Abb.  N. 
C.  451,  20  N.  Y.'Supp.  40,  the  proprietors 
of  a  hotel  known  as  the  Holland  House  were 
held  entitled  to  restrain  the  use  of  such 
name  by  another  as  a  trademark  for  cigars, 
where  the  purpose  of  the  use  was  to  repre- 
sent to  the  public  that  the  manufacturer 
of  the  cigars  was  in  some  way  connected 
with  the  hotel.  The  ground  upon  which  re- 
lief was  given  in  this  case  is  not  entirely 
clear,  as  the  question  is  not  elaborated  in 
the  opinion,  which,  however,  cites  as  au- 
thority cases  applying  rules  peculiar  to 
trademarks  and  tradenames.       A.  G.  S« 
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light  blue;  that  in  addition  to  this,  as  sub- 
sidiary word  symbols,  the  plaintiff  has  ac- 
quired the  exclusive  right  to  use  the  word 
"Crown"  in  connection  with  its  Bo4a  crack- 
er style  of  goods,  and  "Jamestown"  with  a 
certain  kind  of  jcake  known  as  "drops;" 
that  the  defendant  is  operating  under  the 
corporate  name  of  the  Virginia  Baking 
Company,  and  using  a  trademark  consist- 
ing of  the  obverse  of  the  great  seal  of  the 
commonwealth  of  Virginia  on  a  red,  white, 
and  blue  label.  It  likewise  employs  the 
word  "Crown"  as  a  grade  symbol  in  con- 
nection with  a  small  variety  of  cakes  known 
as  "ginger  snaps,"  and  the  word  "James- 
town" with  cakes  called  "jumbles."  A 
"jumble"  is  four  or  five  times  as  large,  and 
is  essentially  a  different  cake  from  a 
"'drop,"  having  a  hole  in  the  center  as 
large  as  the  "drop"  itself.  These  several 
kinds*  of  cakes  are  recognized  in  the  trade 
as  distinctive  classes  of  goods.  The  words 
"Crown"  and  "Jamestown"  are  mere  fanci- 
ful words,  and,  standing  alone,  do  not  in- 
dicate "origin  and  manufacture;"  neverthe- 
less, in  association  with  other  words,  they 
have  that  effect,  and  entitle  the  plaintiff  to 
claim  a  trademark  for  the  combination. 
Amoskeag  Mfg.  Co.  v.  Trainer,  101  U.  S. 
61,  25  L.  ed.  993;  Corbin  v.  Gould,  133  U. 
S.  308,  33  L.  ed.  611,  10  Sup.  Ct.  Rep.  312. 

Conceding,  then,  the  right  of  the  plaintiff 
to  the  exclusive  use  of  these  words  in  the. 
connection  in  which  they  occur  and  to  tlie 
extent  to  which  they  have  been  appro- 
priated and  applied,  as  against  the  defend- 
ant, the  right  is  coextensive  only  with  such 
use.  If  there  be  any  foundation  for  the 
claim  that  it  was  the  intention  of  the  plain- 
tiff to  apply  these  trademarks  to  other  prod- 
ucts, it  was  an  undisclosed  purpose,  rest- 
ing exclusively  in  the  mind  of  the  plaintiff, 
and  could  not  affect  the  rights  of  the  de- 
fendant, who  cannot  be  expected  to  antici- 
pate that  the  plaintiff  might  in  the  future 
conclude  to  manufacture  and  place  on  the 
market  a  "Crown"  ginger  snap,  or  a  "James- 
town" jumble.  The  record  affords  no  proof 
of  misrepresentation  or  unfair  dealing  on 
the  part  of  the  defendant,  and  the  direct 
testimony  adduced  to  show  that  the  public 
has  been  misled  by  the  alleged  infringe- 
ment of  the  plaintiff's  trademarks  in  the 
particulars  complained  of  is  extremely 
meager  and  inconclusive.  Indeed,  we  think 
it  is  apparent  that  none  save  the  careless 
and  inattentive  could  reasonably  have  been 
misled  by  the  acts  complained  of. 

The  doctrine  in  controversies  of  this  sort 
is  stated  in  International  Trust  Co.  v.  In- 
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ternational  Loan  &  T.  Co.  153  Mass.  271, 
278,  10  L.R.A.  758,  20  N.  E.  693,  695,  as 
follows:  "It  is  not  sufficient  that  some  per- 
son might  possibly  be  misled;  but  the  simi- 
larity must  be  such  that  *any  person,  with 
such  reasonable  care  and  observation  as  the 
public  generally  are  capable  of  using  and 
may  be  expected  to  exercise,  would  mistake 
the  one  for  the  other.' " 

In  White  v.  Trowbridge,  216  Pa.  11,  64 
Atl.  862,  the  court  held:  "The  defendant 
will  not  be  enjoined  from  using  certain 
trademarks  or  labels,  where  they  are  not  so 
similar  to  the  ones  used  by  plaintiff,  in 
appearance  or  in  the  connection  of  the 
words,  as  to  deceive  a  person  of  ordinary 
intelligence,  using  ordinary  care." 

In  Allen  B.  Wrisley  Co.  v.  Iowa  Soap  Co. 
69  C.  C.  A.  54,  122  Fed.  796,  the  court 
said:  "But  he  is  not  required  to  so  dis- 
tinguish his  articles  that  careless  and  in- 
different buyers  will  know  by  whom  they 
are  made  or  sold.  His  competitor  has  no 
better  right  to  the  monopoly  of  the  trade  of 
the  negligent  and  indifferent  than  he  haa." 

The  rule  is  stated  with  equal  emphasis 
by  the  Supreme  Court  of  the  United  States 
in  Coats  ▼.  Merrick  Thread  Co.  149  U.  S. 
562,  672,  673,  37  L.  ed.  847,  852,  863,  13 
Sup.  Ct.  Rep.  966,  970.  Mr.  Justice  Brown, 
in  delivering  the  unanimous  opinion  of  the 
court  in  that  case,  observes:  "There  is,  no 
doubt,  a  general  resemblance  between  the 
heads  of  all  spools  containing  a  black  and 
gold  label,  which  might  induce  a  careless 
purchaser  to  accept  one  for  the  other.  De- 
fendants, however,  were  not  bound  to  any 
such -degree  of  care  as  would  prevent  this. 
.  .  .  In  short,  they  could  do  little  more 
than  place  their  own  name  conspicuously 
upon  the  label,  to  rearrange  the  number 
by  placing  it  in  the  border  instead  of  the 
center  of  the  label,  and  to  omit  loops  of  the 
plaintiffs'  periphery,  and  substitute  their 
own  star  between  the  nimierals.  Having 
done  this,  we  think  they  are  relieved  from 
further  responsibility." 

These  decisions  sufficiently  illustrate  the 
controlling  principle  in  the  present  case, 
and,  as  applied  to  the  evidence,  are  con- 
clusive against  the  pretensions  of  the  appel- 
lee. 

The  decree  of  the  Chancery  Court  must 
therefore  be  reversed,  the  injunction  dis- 
solved, and  the  bill  dismissed. 

Buchanan,  J.,  absent. 

Petition  for  rehearing  denied  June  9, 
1910. 
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Criminal  law  •—  estoppel  to  defend. 

One  who  has  had  sexual  relations  with 
a  child  prior  to  the  passage  of  a  statute 
making  it  a  crime  carnally  to  know  a  child 
of  her  age  of  previous  chaste  character  is 
not  precluded  from  relying  on  her  previous 
unchastity  to  avoid  punishment  for  acts 
committed  after  the  passage  of  the  statute, 
on  the  theory  that  he  cannot  take  advan- 
tage of  his  previous  wrongdoing  to  avoid 
the  application  of  the  statute. 

(June  30,  1910.) 

APPEAL  by  defendant  from  a  judgment 
of    the    Superior    Court    for    Kittitas 
Cotmty  convicting  him  of  statutory  rape. 
Reversed. 
The  facts  are.  stated  in  the  opinion. 
Messrs.  Prnyn,  Streff,  &  Hoeltter,  for 
appellant: 
Chaste  character  means  that  prosecutrix 


shall  possess  actual  personal  virtue;  and  a 
single  act  of  illicit  connection  may  be 
shown  on   behalf  of   the  defendant. 

People  V."  Clark,  33  Mich.  117,  1  Am. 
Crim.   Rep.   660. 

The  chastity  of  the  female  must  be  shown 
affirmatively  by  the  state. 

Com.  V.  Wliittaker,  131  Mass.  224; 
West  V.  State,  1  Wis.  209;  People  v. 
Roderigas,  49  Cal.  9;  1  Grecnl.  Ev.  § 
35;  Bishop,  Crim.  Law.  §  639;  State  v. 
Eckler,  106  Mo.  585,  27  Am.  St.  Rep.  372, 
17  S.  W.  814;  State  v.  McCaskey,  104  Mo. 
644,  16  S.  W.  511;  State  v.  Hill,  91  Mo. 
425,  4  S.  W.  121;  State  v.  Wenz,  41  Minn. 
196,  42  N.  W.  933;  State  v.  Timmens,  4 
Minn.  325,  Gil.  241;  State  v.  Brinkhaus, 
34  Minn.  285,  25  N.  W.  642;  State  v. 
Zabriskie,  43  N.  J.  L.  369;  State  v.  Locker- 
by,  50  Minn.  363,  36  Am.  St.  Rep,  658, 
52  N.  W.  958,  9  Am.  Crim.  Rep.  617. 

The  presumption  in  favor  of  the  chas- 
tity of  the  prosecutrix  is  overcome  by  the 
presumption  of  the  innocence  of  the  de- 
fendant, and  the  burden  rests  upon  the 
state  to  prove  the  averment  in  the  in- 
dictment. 


Note.  •—  May  defendant  charged  with 
sexual  offense  against  female  of  pre^ 
vious  chaste  character  impeach  her 
character  for  chastity  hy  reason  of 
his  otcn  intercourse  with  her  prior 
to  the  acts  charged. 

Although  many  cases  may  be  found  not 
within  the  scope  of  this  note,  passing  upon 
the  question  of  the  competency  and  relevan- 
cy of  evidence  of  specific  acts  of  unchastity 
on  the  part  of  the  prosecutrix  with  the  de- 
fendant prior  to  the  date  of  the  seduction 
or  rape  for  which  he  may  be  indicted,  the 
point  determined  in  State  v.  Dactke,  wheth- 
er the  defendant,  charged  under  a  statute 
with  carnally  knowing  a  female  child  be- 
tween the  ages  of  fifteen  and  eighteen 
years  and  "of  previously  chaste  character," 
is  estopped  from  showing  that  she  is  not 
"of  previously  chaste  character,"  and  thus 
not  within  the  protection  of  the  statute, 
by  reason  of  his  own  intercourse  with  her 
at  some  date  prior  to  that  charged  in  the 
indictment,  and  when  she  is  chaste  as  to 
everyone  except  himself,  appears  to  have 
been  passed  upon  in  but  one  other  case. 

In  Bailey  v.  State,  67  Neb.  706,  73  Am. 
St.  Rep.  540,  78  N.  W.  284,  11  Am.  Crim. 
Rep.  660,  the  facts  of  which  are  sufficient- 
ly set  out  in  State  v.  Dacke,  Ragan,  C,  in 
delivering  the  opinion,  said:  "It  is  said  by 
counsel  for  the  state  that  to  allow  the 
prisoner  to  urge  as  a  defense  here  the  in- 
tercourse which  took  place  between  him- 
self and  the  prosecutrix  in  the  state  of  Iowa 
would  be  permitting  the  accused  to  take 
advantage  of  his  own  wrong.  This  is  sim- 
ply saying  that  the  accused  is  estopped 
from  asserting  the  truth  of  his  unlawful 
conduct  in  another  jurisdiction,  because  that 
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conduct  would  establish  his  innocence  of 
the  crime  with  which  he  is  charged  with 
having  committed  in  this  state.  But  the 
state,  in  criminal  prosecutions,  ma^  not  in- 
voke against  the  prisoner  the  doctrine  of  es- 
toppel. ...  To  sustain  a  criminal  con- 
viction, it  is  not  enough  for  the  state  to 
show  that  the  prisoner  indicted  has  violated 
the  spirit  of  the  statute,  but  the  evidence 
must  show  beyond  a  reasonable  doubt  that 
he  has  offended  against  the  very  letter  of 
the  law.  .  .  .  Here  the  prisoner  is 
charged  with  having  had  in  this  state  sex- 
ual intercourse,  with  her  consent,  with  a 
girl  sixteen  years  of  age,  she  being  prior 
thereto  chaste.  At  the  time  the  inter- 
course occurred  in  this  state,  the  female  was 
not  chaste.  Prior  to  the  prisoner's  inter- 
course with  her  in  Iowa,  so  far  as  this 
record  shows,  she  was  chaste,  and  in  Iowa — 
for  we  must  presume  the  laws  of  that  state 
to  be  the  same  as  ours — he  robbed  her  of  her 
virginity,  and  committed  the  crime  for 
which  he  is  convicted  here." 

There  is  dicta  in  this  case,  approved  in 
Blair  v.  State,  72  Neb.  501,  101  N.  W.  17, 
to  the  effect  that  a  defendant  cannot  plead 
his  own  defilement  of  a  girl  within  the 
statute  of  limitations  as  a  defense  to  a 
later  defilement.  It  was  said:  "Had  the 
first  defilement  of  the  girl  by  the  prisoner 
occurred  in  Nebraska  instead  of  Iowa  on 
the  date  it  did,  and  which  was  prior  to  the 
one  charged  in  the  indictment,  then  the 
first  defilement  would  be  no  defense  to  the 
prisoner  on  an  indictment  for  the  second, 
since  both  would  have  been  within  the  stat- 
ute of  limitations,  and  each  intercourse  a 
part  of  the  crime  charged  in  the  indict- 
ment." -  E.  M.  a 
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Oliver  v.  Com.  101  Pa.  215,  47  Am.  Rep. 
704;  People  v.  Squires,  49  Mich.  487,  13 
N.  W.  828;  State  v.  Moore,  78  Iowa,  494, 
43  N.  W.  274;  People  v.  Kruslck,  93  Cal. 
74,  28  Pac.  794;  People  v.  Clark,  33  Mich. 
117,  1  Am.  Crim.  Rep.  660. 

Messrs.  E.  K.  Brown  and  O.  O.  Felk- 
ner,  for  the  State: 

In  rape  and  seduction  cases  brought 
under  statutes  requiring  previous  chastity 
of  the  prosecutrix,  the  previous  chastity 
of  the  prosecutrix  will  be  presumed  until 
evidence  to  the  contrary  appears,  and  the 
burden  of  proving  unchastity  is  upon  the 
defendant,  if  he  would  avail  himself  of 
that  defense. 

Bishop,  Statutory  Crimes,  3d  ed.  §§  648, 
649;  People  v.  Brewer,  27  Mich  134; 
People  V.  Clark,  33  Mich.  112,  1  Am.  Crim. 
Rep.  660;  Andre  v.  State,  6  Iowa,  389, 
68  Am.  Dec.  708;  State  v.  Higdon,  32 
Iowa,  262;  State  v.  Bowman,  45  Iowa, 
418;  State  v.  Wells,  48  Iowa,  671;  State 
V.  Moore,  78  Iowa,  494,  43  N.  W.  273; 
State  V.  McClintic,  73  Iowa,  663,  35  N. 
W.  696;  State  v.  Hemm,  82  Iowa,  609, 
48  N.  W.  971;  State  v.  Brown,  86  Iowa, 
121,  63  N.  W.  92;  State  v.  Thornton,  108 
Mo.  640,  18  S.-  W.  841 ;  State  v.  Kelley, 
191  Mo.  680,  90  S.  W.  834;  McTyier  v. 
State,  91  Ga.  254,  18  S.  E.  140;  Barker  v. 
Com.  90  Va.  820,  20  S.  E.  776,  9  Am.  Crim. 
Rep.  614;  Mills  v.  Com.  93  Va.  816,  22 
S.  E.  863;  Ferguson  v.  State,  71  Miss. 
805,  42  Am.  St.  Rep.  492,  15  So.  66; 
Smith  v.  State,  118  Ala.  117,  24  So.  65; 
Woodard  v.  State,  6  Ga.  App.  447,  63  S, 
E.  573 ;  Com.  v.  Allen,  135  Pa.  483,  19  Atl. 
957;  Leedom  v.  State,  81  Neb.  585,  116 
N.  W.  496. 

The  corpus  delicti,  the  age  of  the  prose- 
cutrix, the  fact  that  she  is  unmarried,  and 
her  previous  chastity,  may  always  be 
proved  by  her  own  uncorroborated  testi- 
mony. 

Kenyon  v.  People,  26  N.  Y.  203,  84  Am. 
Dec.  177;  People  v.  Orr,  92  Hun,  199,  36 
N.  Y.  Supp.  398;  People  v.  Kearney,  110 
N.  Y.  188,  17  N.  E.  730;  Leedom  v.  State, 
supra;  State  v.  Hetland,  141  Iowa,  624, 
119  N.  W.  961. 

Morris,  J.,  delivered  the  opinion  of  the 
court: 

Appellant  was  convicted  of  the  crime  of 
rape,  and  appeals  from  the  judgment  en- 
tered. 

A  number  of  errors  are  assigned,  but  we 
will  refer  to  only  one,  which  in  our  opinion 
is  decisive  of  the  appeal.  The  Criminal 
Code  of  1909  amended  the  law  relating  to 
rape,  among  other  changes  making  it  a 
crime  to  carnally  know  a  female  child  be- 
tween the  ages  of  fifteen  and  eighteen 
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years  and  of  previous  chaste  character. 
Rem.  &  Bal.  Code,  §  2436.  Appellant  was 
informed  against  under  this  new  section, 
the  charge  being  laid  in  Kittitas  county, 
and  the  time  as  June  30,  1909.  The 
state's  evidence  discloses  that  prosecutrix, 
who  was  then  seventeen  years  old,  and  the 
appellant,  first  became  acquainted  in  Sno- 
homish county,  some  time  in  October,  1908; 
that  in  the  following  November  they  be> 
gan  having  sexual  relations,  with  the  full 
consent  of  prosecutrix;  and  that  these  re- 
lations were  indulged  in  whenever  oppor- 
tunity afforded,  until  the  following  March, 
when  prosecutrix  with  her  family  moved 
to  Kittitas  county.  In  May  appellant 
went  to  Kittitas  county  and  renewed  his 
acquaintance  with  prosecutrix,  and  they 
again  assumed  their  sexual  relations,  un- 
til July  8th,  when  appellant  was  arrested 
and  charged  with  an  offense  occurring  on 
June  30th.  At  the  close  of  the  state's 
case,  the  prosecutrix  having  testified  to 
these  facts  concerning  her  relations  with 
appellant,  his  counsel  moved  for  a  directed 
verdict  of  acquittal,  which  being  denied, 
he  excepted,  and  now  alleges  error  in  the 
court  so  ruling. 

In  construing  the  statute  involved  in 
this  information,  every  requirement  must 
be  given  effect  as  constituting-  an  essential 
element  in  the  offense  created.  The  re- 
quirement that  the  female  against  whom 
the  offense  is  committed  shall  be  of  "pre- 
viously chaste  character"  was  unknown  to 
the  common  law,  nor  was  it  an  ingredient 
of  any  statute  of  this  state  defining  rape, 
until  the  act  of  1909.  When,  therefore, 
that  •  act  went  into  effect  on  the  8th  day 
of  June,  1909,  it  brought  within  its  pro- 
tecting terms  a  theretofore — so  far  as  this 
crime  is  concerned — ^unknown  requirement, 
that  of  previous  chastity.  The  carnal 
knowledge  of  a  female  child  between  the 
ag^s  of  fifteen  and  eighteen  years  with  her 
consent,  under  the  old  law,  constituted 
rape;  but  under  this  act  of  1909,  under 
which  this  information  lies,  such  carnal 
knowledge  is  not  a  crime  unless  the  female 
child  be  of  "previously  chaste  character." 
The  act  includes  within  its  terms  one  fe- 
male child  and  one  male,  and  since  the 
male  person  cannot  commit  the  offense 
described  in  the  statute  except  upon  the 
female  child  described  in  the  statute,  it 
follows  that,  as  to  the  male  person  charged 
with  the  crime,  the  female  child  must  be 
"of  previously  chaste  character,"  not  alone 
as  to  some  other  man,  nor  only  as  to  all 
other  men,  but  to  the  particular  man 
named  in  the  information.  The  female 
child  named  in  this  information  having 
testified  to  voluntary  sexual  relations  with 
appellant  many  times  prior  to  June  30thy 
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ikhe  was  not  on  that  day  within  the  pro- 
tection of  the  statute,  in  that  she  was  not 
"of  previously  chaste  character."  The 
ternj  "of  previously  chaste  character" 
means  the  same  in  law  as  in  morals.  It 
describes  a  condition  of  sexual  purity.  It 
means  a  female  who  has  never  submitted 
herself  to  the  sexual  embrace  of  man,  and 
who  still  retains  her  virginal  chastity.  It 
is  defined  as  "chaste  in  fact  when  seduced," 
in  Hussey  v  State,  86  Ala.  34,  6  So.  484; 
as  "actual  personal  virtue,"  in  State  v. 
Patterson,  88  Mo:  88,  57  Am.  Rep.  374; 
Lyons  v.  State,  52  Ind.  426,  1  Am.  Grim. 
Rep.  28;  Kenyon  v.  People,  26  N.  Y.  203, 
84  Am.  Dec.  177.  "A  chaste  female  is  one 
that  has  never  had  sexual  intercourse,  who 
yet  retains  her  virginity.  A  virtuous  fe- 
male is  one  who  has  not  had  sexual  inter- 
course unlawfully,  out  of  wedlock,  knowing- 
ly and  voluntarily."  Marshall  v.  Territory, 
2  Okla.  Grim.  Rep.  136,  101  Pac.  139. 
Whatever  may  be  the  language  which  one 
may  choose  to  define  a  female  of  pre- 
viously chaste  character,  it  certainly  can- 
not be  contended  that  one  who,  moved  by 
lewd  desire  and  libidinous  impulse,  sub- 
mits herself  to  the  carnal  embrace  of  a  man 
from  November  to  July  whenever  the  time 
and  the  place  are  opportune.  Is  a  female 
of  such  a  character  on  the  30th  day  of 
June. 

It  is  argued  by  the  state  that,  as  to  the 
appellant,  the  prosecutrix  is  exempt  from 
this  requirement  of  the  law;  that,  being 
the  author  of  her  undoing,  he  cannot  take 
advantage  of  his  own  wrong  and  hide  him- 
self under  the  cloak  of  this  statutory  re- 
quirement, as  a  shield  for  his  protection. 
Such  an  argument  is  purely  a  sentimental 
one,  and,  although  it  may  be  abhorrent  to 
the  moral  sense  to  permit  a  man  to  protect 
himself  with  the  shield  of  his  own  wrong, 
we  are  dealing  with  a  legal  question,  and 
not  one  of  sentiment  nor  morals;  and.  In 
order  to  find  a  man  guilty  of  such  an  of- 
fense as  the  one  named  in  this  information, 
we  must  first  find  a  female  who  can  in  all 
its  essentials  measure  up  to  the  require- 
ment of  the  law  charged  to  be  violated. 
The  test  of  virtue  in  a  woman  is  a  per- 
sonal and  physical  test,  and  when,  by  rea- 
son of  her  voluntary  sin,  she  has  lost  her 
virginal  purity,  it  matters  not  who  Con- 
tributed to  that  loss;  she  is  no  longer 
chaste.  It  is  not  a  sound  argument  to  say 
that  the  prosecutrix  in  this  case  was  im- 
mune from  rape  as  to  all  other  men,  but 
not  from  appellant.  The  statute  makes 
no  such  distinction;  neither  can  we.  As 
18  said  in  Sh Irwin  v.  People,  69  111.  55, 
1  Am.  Grim.  Rep.  650:  "The  right  of  the 
accused  to  defend  must  be  as  broad  as 
that  of  the  prosecution  to  criminate." 
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Such  we  believe  to  be  the  reasoning  of  the 
law.  Its  authority  will  be  found  in  similar 
cases  to  which  we  will  now  refer. 

In  People  v.  Clark,  33  Mich.  112,  1  Am. 
Crim.  Rep.  660,  the  defendant  was  charged 
with  seduction  on  July  28th.  The  com- 
plaining witness  testified  that  the  first  of- 
fense was  committed  on  that  day.  She 
then  gave  evidence  of  similar  ofTenses  com- 
mitted in.  the  month  of  August,  one  of 
which  latter  ofTenses  was  elected  by  the 
prosecution  to  go  to  the  jury.  The  court 
held  a  conviction  upon  the  latter  act  could 
not  be  sustained,  and  said:  "The  object 
of  this  statute  was  not  to  punish  illicit 
cohabitation.  Its  object  was  to  punish  the 
seducer."  The  court  then  holds  there  could 
be  no  seduction  in  August,  even  though 
made  under  a  promise  of  marriage,  when 
th^  evidence  showed  prior  acts.  The  com- 
plaining witness  having  already  fallen  in 
July,  there  was  in  August  no  virtue  to 
seduce.  So,  in  People  v.  Squires,  49  Mich. 
487,  13  N.  W.  828,  defendant  was  charged 
with  seduction  in  September.  The  proof 
showed  the  first  aot  of  intercourse  be- 
tween the  parties  long  prior  to  that.  Held, 
complaining  witness  was  unchaste  in  Sep- 
tember, and  could  not  then  be  seduced. 
In  Bailey  v.  State,  57  Neb.  706,  73  Am.  St. 
Rep.  540,  78  N.  W.  284,  11  Am.  Crim.  Rep. 
660,  the  defendant  was  convicted  of  rape 
under  a  statute  very  similar  to  ours.  The 
act  charged  was  on  June  13 tb.  The  evi- 
dence disclosed  that  the  first  act  of  inter- 
course between  defendant  and  prosecutrix 
took  place  in  Iowa,  the  previous  March. 
The  court  held  that  the  conviction  could 
not  be  sustained,  as  the  prosecuting  wit- 
ness was  not  previously  chaste  in  June, 
and  said:  "The  fact  that  she  was  first 
deprived  of  her  virginity  by  the  prisoner 
does  not  strengthen  the  state's  case. 
.  .  .  To  sustain  a  conviction  imder  it, 
the  evidence  must  show  beyond  a  reason- 
able doubt,  among  other  things,  that  the 
female  with  whom  the  sexual  intercourse 
was  had  was,  prior  to  that  intercourse, 
sexually  pure, — chaste  as  Diana."  The 
court  then  takes  up  the  argument  here 
made  that  defendant  could  not  take  ad- 
vantage of  his  own  wrong,  and  holds  that 
the  state  in  criminal  prosecutions  cannot 
invoke  the .  doctrine  of  estoppel  against  a 
defendant;  that  it  is  not  enough  to  show 
a  violation  of  the  spirit  of  the  statute; 
but  that  its  very  letter  must  be  offended 
against.  In  State  v.  Patterson,  supra,  the 
court  says:  "Evidence  of  prior  specific 
acts  of  unchastity  with  the  defendant  him- 
self is  now  universally  received,  as  well  in 
cases  of  seduction  as  in  cases  of  rape. 
What  for?  To  show  that  in  the  latter 
class  of  cases  there  was  less  likelihood  of 
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absence  of  consent;  and  that  in  the  for- 
mer, in  consequence  of  a  prior  act  of  the 
defendant,  there  was  no  chastity  left  to 
seduce.  Can  it  be  material  by  whom  the 
prior  act  is  performed,  whether  by  the  de- 
fendant or  whether  by  anyone  else?"  In 
People  V.  Nelson,  153  N.  Y.  90,  60  Am. 
St.  Rep.  592,  46  N.  E.  1040,  the  defend- 
ant was  charged  with  seduction  upon  a 
"female  of  previous  chaste  character." 
Many  acts  of  intercourse  between  the  par- 
ties were  testified  to,  occurring  prior  to  the 
offense  charged  in  the  indictment.  Held, 
that  the  conviction  could  not  be  sustained, 
upon  the  ground  that,  having  indulged  in 
frequent  sexual  intercourse  with  the  de- 
fendant, the  complaining  witness  was  on 
the  day  charged  not  an  unmarried  female 
of  previously  chaste  character.  In  Car- 
penter V.  People,  8  Barb.  603,  the  act 
charged  was  abduction,  under  a  statute 
describing  the  female  as  one  "of  previous 
chaste  character."  The  time  fixed  was 
June,  1849.  Evidence  was  given  of  an  act 
of  intercourse  in  1846.  The  court  held 
the  female  was  not  of  previously  chaste 
character,  and  said:  "The  word  'previous* 
in  this  connection  must  be  understood  to 
mean  immediately  previous,  or  to  refer  to 
a  period  terminating  immediately  previous 
to  the  commencement  of  the  guilty  con- 
duct of  the  defendant." 

So,  in  the  case  before  us,  the  use  of 
those  words  in  the  information  meant  the 
time  just  preceding  the  commission  of  the 
crime  charged,  June  30th.  By  her  own  evi- 
dence, the  prosecutrix  was  not  then  a  fe- 
male child  of  previously  chaste  character. 
Neither  was  she  on  June  8th,  when  the  law 
went'  into  effect.  She  was  not  then  within 
the  description  of  the  statute,  and  there- 
fore not  within  its  protection;  and  the  mo- 
tion of  the  defendant  for  a  directed  ver- 
dict should  have  been  granted. 

We  do  not  w^ish  to  be  understood  as  hold- 
ing that  a  single  act,  or  a  number  of  acts, 
of  sexual  intercourse,  will  forever  deprive 
a  woman  of  the  protection  of  a  statute  re- 
quiring previous  chastity.  It  has  been  of- 
ten held  that  a  woman  may  reform  in  law 
as  well  as  in  morals,  and  for  the  second 
time  become  the  victim  of  the  seducer's 
lust.  But  we  have  no  such  case  here. 
There  was  no  evidence  of  any  reformation 
prior  to  June  30th,  nor  of  any  assault 
then  upon  virtue's  barrier.  It  was  from 
first  to  last  mutual  desire  and  mutual 
grratification. 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  instructions  to  discharge 
the  defendant. 

Rndkin,  Ch.  J.,  and  Parker  and  Goso, 
JJ.,  concur. 
30  L.R.A.rN.S.) 
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Equity  —  Jarlsdlctioii  —  oil  lease  —  re- 
moval of  oil  —  injunction. 

1.  Equity  has  jurisdiction  of  a  suit 
brought  by  the  senior  lessee  in  an  oil  lease 
against  his  lessor  and  a  junior  lessee  of 
the  same  land  from  the  same  lessor,  for  the 
purpose  of  enjoining  the  removal  of  the  oil 
from  the  leased  premises  and  for  specific 
execution  of  his  lease;  and,  in  such  a  suit, 
the  court  can  settle  the  conflicting  claims 
of  the  lessees,  and  grant  such  relief  to 
either  claimant  as  the  pleadings  and  proof 
may  warrant. 

Oil  and  gas  lease  —  construction  —  ti- 
tle to  minerals. 

2.  An  oil  and  gas  lease  giving  the  lessee 
the  right,  for  the  period  ot  ten  years,  to 
explore  for  oil  and  gas,  and  providing  that 
if  a  well  is  not  completed  on  the  leased 
premises  within  three  months  from  the 
date  of  the  lease,  the  lessee  shall  pay  to  the 
lessor,  in  advance,  a  quarterly  cash  rental 
for  each  additional  three  months  the  com- 
pletion of  a  well  is  delayed,  is  an  execu- 
tory contract,  and  vests  no  title  in  the  lessee 
to  the  oil  and  gas  in  place. 

Same  —  abandonment. 

3.  Such  a  contract  contemplates  devel- 
opment of  the  leased  premises  within  a  rea- 
sonable time,  and  the  lessee  may  lose  his 
rights  thereunder  before  the  expiration  of 
the  ten  years  by  abandonment  of  the  lease, 
notwithstanding  there  is  no  forfeiture  clause 
in  the  contract. 

Same  •—  establishment. 

4.  If  the  lessee  has  not  actually  entered 
upon  the  land,  the  relinquishment  of  his 
right  to  do  so,  or  his  abandonment,  be- 
comes purely  a  question  of  his  intention, 
and  may  be  established  by  proof  of  such 
facts  and  circumstances  as  evince  a  volun- 
tary waiver  of  his  rights. 

Same  —  evidence  —  sufficiency. 

5.  A  case  in  which  the  evidence  proves 
a  voluntary  abandonment  of  the  lease  by 
the  lessee. 

(January  25,  1910.) 

Headnotes  by  Williams,  J. 

Note,  —  Effect  of  provisions  for  mini' 
mum  royalties  or  an  anntuil  rental 
upon  right  to  frofeit  oil  or  gas  lease 
for  failure  to  prosecute  work, 

Tlie  above  title  is  the  subject  of  a  note  in 
11  L.R.A.(N.S.)  417,  and  it  is  intended  to 
include  herein  only  cases  decided  subse- 
quently thereto. 

In  Howerton  v.  Kansas  Natural  Gas  Co. 
81  Kan.  553,  post,  — ,  106  Pac.  47,  the 
court,  in  considering  the  construction  of  a 
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APPEAL  by  plaintiff  from  a  decree  of  the 
Circuit  Court  for  Roane  County  dis- 
missing a  bill  filed  to  enjoin  the  removal  of 
oil  from  certain  lands  under  a  lease  thereof 
which  was  allegeid  to  infringe  rights  granted 
to  plaintiff  under  a  prior  lease,  and  tc 
have  such  subsequent  lease  canceled  as  a 
cloud  on  title.     Afiirraed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  B.  Chapman,  V.  B.  Ar- 
cher, and  George  F.  Cunningham  for 
appellant. 

Messrs.  A.  D.  Follctt  and  Van  Winkle 
&  Ambler,  for  appellees: 

The  failure  of  the  contract  to  contain  a 
forfeiture  clause  does  not  preclude  its  aban- 
donment. 

Urpman  v.  Lowther  Oil  Co.  53  W.  Va. 


505,  97  Am.  St.  Rep.  1027,  44  S.  E.  433,  22 
Mor.  Min.  Rep.  650;  Starn  v.  Huffman,  62 
VV.  Va.  422,  59  S.  E.  179;  Crawford  v. 
Ritchey,  43  VV.  Va.  252,  27  S.  E.  220;  Par- 
iah  Fork  Oil  Co.  v.  Bridgewater  Gas  Co.  51 
W.  Va.  583,  59  L.R.A.  566,  42  S.  E.  655, 
22  Mor.  Min.  Rep.  145;  Huggins  v.  Daley, 
48  L.R.A.  320,  40  C.  C.  A.  12,  99  Fed.  606, 
20  Mor.  Min.  Rep.  377;  Foster  v.  Elk  Fork 
Oil  &  Gas  Co.  32  C.  C.  A.  560,  61  U.  S. 
App.  570,  90  Fed.  178;  Toothman  v.  Court- 
ney, 62  W.  Va.  167,  68  S.  E.  915;  Suit  v. 
A.  Hochstetter  Oil  Co.  63  W.  Va.  317,  61  S. 
E.  308;  Steelsmith  v.  Gartlan,  45  W.  Va. 
27,  44  L.R.A.  107,  29  S.  E.  978,  19  Mor. 
Min.  Rep.  315;  Hooks  v.  Forst,  166  Pa. 
238,  30  Atl.  846,  18  Mor.  Min.  Rep.  139; 
Thorton,  Oil  &  Gas,  164. 


lease  of  land  for  the  development  of  gas  or 
oil  wells  as  affected  by  laches  in  develop- 
ment, quoted  from  said  note  as  follows: 
"Generally  all  leases  of  land  for  the  ex- 
ploration and  development  of  minerals  arc 
executed  by  the  lessor  in  the  hope  and  upon 
the  condition,  either  express  or  implied, 
that  the  land  shall  be  developed  for  min- 
erals, and  it  would  be  unjust  and  unreaenn- 
able,  and  contravene  the  nature  and  spiiH 
of  the  lease,  tj^  allow  the  lessee  to  continue 
to  hold  under  it  any  considerable  length  of 
time  without  making  any  effort  at  all  to 
develop  it  according  to  the  express  or  im- 
plied purpose  of  the  lease;  and,  in  general, 
while  equity  abhors  a  forfeiture,  yet  when 
such  a  forfeiture  works  equity,  and  is  es- 
sential to  public  and  private  interests  in 
the  development  of  minerals  in  land,  the 
landowner,  as  well  as  the  public,  will  be 
protected  from  the  laches  of  the  lessee,  and 
the  forfeiture  of  the  lease  allowed,  where 
such  forfeiture  does  not  contravene  plain 
and  unambiguous  stipulations  in  the  lease. 
This  principle  will  be  more  readily  enforced 
and  applied  by  the  court  as  to  gas  and  oil 
cases  because  of  the  peculiar  nature  of  those 
minerals  and  the  danger  of  entire  loss  to 
the  lessor  of  oil  or  gas  in  his  lands  by  rea- 
son of  well  drilling  on  adjacent  lands." 
The  court  added  that  this  statement  was 
grounded  in  reason  and  supported  by  the 
authorities.  In  that  case  the  lease  con- 
tained no  provision  for  the  payment  of  an 
annual  rental,  and  it  was  based  upon  the 
nominal  consideration  of  $1.  There  was  a 
delay  of  four  years  in  exploring  and  de- 
veloping the  land  for  gas  or  oil  purposes, 
except  that  one  gas  well  was  developed 
within  one  year  f.om  the  date  of  the  lease. 
Although  there  was  no  express  provision  for 
diligence  in  exploring  and  developing  the 
land  for  purposes  contemplated  by  the  lease, 
the  court,  applying  the  doctrine  quoted 
from,  held  that  the  contract  contemplated 
or  implied  diligence,  and  that  a  delay  of 
four  years  was  unreasonable,  anii  the  lease 
was  therefore  canceled  and  set  aside  as  for- 
feited. Although  adhering  to  the  doctrine 
of  the  foregoing  opinion,  the  decision  in 
this  case  was  reversed  upon  a  rehearing 
30  L.R.A.(N.S.) 


(82  Kan.  367,  108  Pac.  813),  on  the  ground 
that,  in  order  to  entitle  himself  to  the  aid 
of  equity  to  forfeit  an  oil  and  gas  lease  for 
failure  to  develop,  the  lessor  must  allege 
and  show  that  he  has  not  an  adequate  rem- 
edy at  law  by  an  action  for  damages,  and 
this  it  was  held  the  lessor  had  failed  to 
do.  On  this  point  the  court  said:  "The 
default  consisted  in  the  failure  properly  to 
develop  the  leased  territory  by  drilling  and 
operating  a  reasonable  number  of  wells  nec- 
essary for  that  purpose,  and  the  failure  to 
market  gaa  from,  and  make  the  payments 
stipulated  for,  the  well  completed.  No 
reason  is  shown  why  witnesses  of  experi- 
ence, acquainted  with  the  gas  field,  may 
not  testify  with  reasonable  accuracy  as  to 
the  number  of  wells  which  should  have  been 
drilled  on  the  leased  land,  both  for  protec- 
tion from  drainage  by  neighboring  lease- 
holds and  to  obtain  the  gas  underneath  the 
land.  No  insurmountable  obstacle  to  such 
proof  is  perceived  by  the  court,  and,  in  the 
absence  of  evidence  that  it  cannot  be  pro- 
duced, it  is  concluded  that  the  plaintiffs 
are  not  entitled  to  a  remedy  by  forfeiture 
or  cancelation  of  the  lease." 

In  addition  to  the  many  cases  cited  in 
said  note,  and  also  those  cited  and  com- 
mented upon  in  the  original  opinion  in 
Howerton  v.  Kansas  Natural  Gas  Co.,  as 
well  as  those  considered  and  cited  in  Smith 
V.  Root,  the  doctrine  also  finds  support  in 
the  following  cases,  which,  however,  are  not 
within  the  scope  of  this  note  as  to  the 
facts:  Doddridge  County  Oil  &  Gas  Co.  v. 
Smith,  154  Fed.  970:  Stahl  v.  Illinois  Oil 
Co.  (Ind.  App.)  90  N.  E.  032;  Conkling  v. 
Krandusky,  127  A]>p.  Div.  761,  112  N.  Y. 
Supp.  13;  Federal  Betterment  Co.  v.  Rlaes, 
75  Kan.  69,  88  Pac.  555;  Mills  v.  Hartz, 
77  Kan.  218,  94  Pac.  142;  Jennings- Hey- 
wood  Oil  Syndicate  v.  Houssiere-Latreille 
Oil  Co.  119  La.  793,  44  So.  481. 

The  contrary  rule  is  apparently  applied 
in  Illinois.  Poe  v.  Ulrev,  233  III.  50,  84 
N.  E.  40:  (Jillespie  v.  Fuiton  Oil  &  Gas  Co. 
230  111.  18S,  80  N.  E.  219. 

The  doctrine  was  also  applied  in  Kim- 
ball Oil  Co.  y.  Keeton,  31  Ky.  L.  Rep.  146, 
101  S.  W.  887,  and  the  forfeiture  clause  iu 
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Where  one  party  fails  to  carry  out  his 
contract,  the  other  may  rescind  it  and 
treat  it  as  abandoned. 

Davison  v.  Von  Lingen,  113  U.  S.  40,  28 
L.  ed.  886,  5  Sup.  Ct.  Rep.  346;  Shaeffer 
V.  Blair,  149  U.  S.  248,  37  L.  ed.  721,  13 
Sup.  Ct.  Rep.  856;  Lowther  Oil  Co.  v.  :Mil- 
ler-Sibley  Oil  Co.  53  W.  Va.  607,  97  Am. 
St.  Rep.  1027,  44  S.  E.  433,  22  Mor.  Min. 
Rep.  656;  DeSoHar  v.  Hanscome,  158  U. 
S.  216,  39  L.  ed.  956,  15  Sup.  Ct.  Rep.  816; 
McCabe  v.  Matthews,  156  U.  S.  550,  39 
L.  ed.  256,  15  Sup.  Ct.  Rep.  190. 

Title  under  an  oil  lease  is  inchoate  and 
for  purpose  of  exploration  only,  until  oil 
or  gas  is  found,  and  if  not  found,  no  estate 
vests  in  the  lessee,  and  his  title,  whatever 
it  is,  ends  when  the  unsuccessful  search  is 
abandoned. 

Calhoon  v.  Neely,  201  Pa.  97,  50  Atl. 
967,  21  Mor.  Min.  Rep.  764;  Urpman  v. 
Lowther  Oil  Co.  63  W.  Va.  507,  97  Am.  St. 
Rep.  1027,  44  S.  E.  433,  22  Mor.  Min.  Rep. 
656;  Steelsmith  v.  Gartlan,  supra. 

The  law  recognizes  a  distinction  between 


the  abandonment  of  operations  under  an 
oil  lease,  and  an  intention  to  abandon  or 
surrender  the  lease  itself;  and  unless  bound 
by  the  terms  of  the  lease  so  to  do,  it  will 
not  permit  the  lessee  to  hold  the  lease  with- 
out operating  under  it,  and  thereby  prevent 
the  lessor  from  operating  on  the  land  or 
leasing  it  to  others* 

Parish  Fork  Oil  Co.  v.  Bridgewater  Gas 
Co.  supra;  Johnston  v.  Standard  Min.  Co. 
148  U.  S.  360,  37  L.  ed.  480,  13  Sup.  Ct. 
Rep.  585,  17  Mor.  Min.  Rep.  664;  DeSollar 
v.  Hanscome  and  McCabe  v.  Matthews, 
supra;  Felix  v.  Patrick,  146  U.  S.  317,  334, 
36  L.  ed.  719,  727,  12  Sup.  Ct.  Rep.  862; 
Hoyt  V.  Latham,  143  U.  S.  653,  667,  36  L. 
ed.  259,  264,  12  Sup.  Ct.  Rep.  668;  Ham- 
mond Y.  Hopkins,  143  U.  S.  224,  36  L.  ed. 
134,  12  Sup.  Ct.  Rep.  418;  Great  West  Min. 
Co.  v.  Woodmas  of  Alston  Min.  Co.  14 
Colo.  90,  23  Pac.  908;  Patterson  ▼.  Hewitt, 
106  U.  S.  309,  49  L.  ed.  214,  25  Sup.  Ct 
Rep.  36. 

Equity  has  power  to  cancel  oil  leases  for 
delay  of  development. 


a  lease  was  enforced  for  failure  of  the 
lessee  to  complete  a  gas  or  oil  well  as  there- 
in provided,  although  the  provision  of  the 
lease  was  for  forfeiture  for  failure  to  com- 
plete a  well  within  a  designated  time,  or 
pay  a  rental.  It  does  not  appear  that  any 
rental  was  paid  or  tendered,  and  the  lease 
was  declared  forfeited  for  the  failure  to 
complete  a  well,  without  making  any  refer- 
ence to  the  question  of  the  rental. 

In  Poe  V.  Ulrey,  supra,  the  lessees  of  land 
for  purposes  of  exploring  and  developing 
the  same  for  gas  and  oil  did  not  complete 
a  well  thereon  within  the  time  agreed  upon, 
but  they  attempted   to  exercise  an   option 

fiven  them  by  the  lease  to  pay  the  sum  of 
1  per  acre  per  year,  payable  quarterly,  in 
lieu  of  such  exploration  and  development. 
This  rental  was  tendered  the  lessors,  who 
refused  to  receive  the  same,  but  insisted 
upon  the  exploration  and  development  of 
the  land,  and  later  they  filed  their  bill  in 
equity  to  set  aside  the  lease  as  void  on  ac- 
count of  want  of  mutuality,  and  because  it 
was  unfair,  harsh,  and  unconscionable,  and 
also  upon  the  ground  that  the  lessee  had 
failed  to  comply  with  the  terms  thereof  as 
to  completing  the  well.  In  refusing  to  sus- 
tain any  of  these  contentions,  the  court  said 
that  the  parties  having  agreed  upon  an 
amount  to  be  paid  as  compensation  for 
rights  granted  by  the  lease  in  case  the  well 
should  not  be  drilled  upon  the  lessors'  land 
within  twelve  months,  they  could  not  be  re- 
lieved from  such  contract  upon  the  propo- 
sition that  there  was  an  implied  a^rrcement 
that  the  lessee  would  drill  wells  suflicient 
reasonably  to  develop  the  leased  premises  for 
the  production  of  oil  and  gas,  and  that  the 
lease  should  be  canceled  by  the  court,  and 
the  rights  under  it  forfeited  for  failure  so 
to  do,  even  though  compensation  for  such 
failure  had  been  agreed  upon.  The  court 
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said:  "The  argument  would  have  greater 
force  if  the  lease  had  not  contained  a  pro- 
vision that  it  could  be  forfeited  for  a  fail- 
ure to  complete  a  test  well  on  the  block 
of  leases  before  the  1st  day  of  May,  1905. 
That  agreement  would  imply  an  exclusion 
of  other  grounds  of  forfeiture,  and  the 
agreement  for  compensation  elTectually  ex- 
cludes a  forfeiture  not  stipulated  for.  The 
remedy  for  the  breach  of  that  contract 
would  be  by  an  action  for  damages." 

It  is  of  interest  to  compare  the  foregoing 
case  with  Smith  v.  Root,  which  is  very 
similar  as  to  facts,  and  which  holds  that 
equity  has  jurisdiction  to  set  aside  such  a 
lease  for  failure  to  explore  and  develop,  al- 
though the  lease  is  for  a  definite  period  of 
time,  and  provides  for  the  payment  of  com- 
pensation for  failure  to  explore  and  de- 
velop, and  this,  too,  although  the  lease  con- 
tains no  express  provision  as  to  forfeiture. 

The  doctrine  that  equity  will  favor  the 
forfeiture  of  such  leases  for  an  unreason- 
able delay  in  exploring  and  developing  the 
leased  premises  will  not  be  applied  to  enable 
the  lessor  to  overreach  and  defraud  the 
lessee  out  of  his  vested  rights  acquired  by 
the  assumption  of  the  risk  and  the  ex- 
penditure of  large  suras  of  money  in  the 
search  for  and  production  of  the  gas  or  oil 
with  reference  to  which  the  lease  was  exe- 
cuted. Doddridge  County  Oil  &  Gas  Co.  v. 
Smith,  supra. 

Neither  will  equity  apply  this  doctrine 
to  enable  the  lessor  to  forfeit  such  a  lease 
for  any  default  of  the  lessee  caused  bv  his 
own  acts  in  interfering  with  the  operations 
of  the  lessee  in  exploring  and  developing 
the  leased  premises.  Eastern  Oil  Co.  v. 
Coulehan,  65  W.  Va.  631,  64  S.  E.  836. 
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Lowther  Oil  Co.  t.  Miller-Sibley  Oil  Co. 
63  W.  Va.  601,  97  Am.  St.  Rep.  1027,  44 
S.  E.  433,  22  Mor.  Min.  Rep.  650;  Starn  v. 
Huffman,  supra. 

Mr.  Thomas  P.  Ryan,  alao,  for  appel- 
lees: 

Though  a  lease  contains  no  provision  of 
express  forfeiture,  under  some  circum- 
stances of  delay  or  fraudulent  evasion  of 
duty  of  development,  equity  will  cancel  an 
oil  lease,  as  development  is  regarded  as  the 
real  intent  of  the  lessor. 

Crawford  v.  Ritchey,  43  W.  Va.  252,  27 
8.  £.  220;  Bluestone  Coal  Co.  v.  Bell,  38 
W.  Va.  297,  18  S.  E.  493;  Bettman  v. 
Harness,  42  W.  Va.  433,  36  L.R.A.  666,  26 
S.  E.  271,  18  Mor.  Min.  Rep.  500;  Elk 
Fork  Oil  &  Gas  Co.  v.  Jennings,  84  Fed. 
839';  Ix)wtlier  Oil  Co.  v.  Miller-Sibley  Oil 
Co.  53  W.  Va.  601,  97  Am.  St.  Rep.  1027,  44 
S.  £.  433,  22  Mor.  Min.  Rep.  666. 

In  construing  contracts  relating  to  oil 
and  gas  in  place,  and  creating  reciprocal 
rights  in  respect  to  it,  courts  recognize  an 
implied  obligation  or  covenant  on  the  part 
of  the  lessee  to  develop  the  property  with 
reasonable  diligence,  so  that  the  lessor  may 
come  into  possession  of  the  benefit  which 
it  was  intended  he  should  receive,  as  other- 
wise the  contract  would  be  one-sided,  leav- 
ing the  lessor  at  the  mercy  of  the  lessee, 
and  subject  to  any  arbitrary  action  he 
might  see  fit  to  take. 

Parish  Fork  Oil  Co.  v.  Bridge  water  Gas 
Co.  51  W.  Va.  683,  59  L.R.A.  566,  42  S.  E. 
655,  22  Mor.  Min.  Rep.  145;  Toothman  v. 
Courtney,  62  W.  Va.  167,  58  S.  E.  915; 
Petroleum  Co.  v.  Coal,  Coke  &  Mfg.  Co.  89 
Tenn.  381,  18  S.  W.  65;  Conrad  v.  More- 
head,  89  N.  C.  31;  Munroe  v.  Armstrong, 
96  Pa.  307;  Huggins  v.  Daley,  48  L.R.A. 
320,  40  C.  C.  A.  12,  99  Fed.  613,  20  Mor. 
Min.  Rep.  377;  Ray  v.  Western  Pennsylva- 
nia Natural  Gas  Co.  138  Pa.  576,  12  L.R.A. 
290,  21  Am.  St.  Rep.  922,  20  Atl.  1065,  17 
Mor.  Min.  Rep.  374;  Starn  v.  Huffman,  62 
W.  Va.  422,  59  S.  E.  179;  Lowther  Oil  Co. 
▼.  Miller-Sibley  Oil  Co.  supra;  Foster  v. 
Elk  Fork  Oil  &  Gas  Co.  32  C.  C.  A.  560, 
61  U.  S.  App.  576,  90  Fed.  180;  Elk  Fork 
Oil  &  Gas  Co.  V.  Jenninp^s,  84  Fed.  848; 
Guffy  V.  Hukill,  34  W.  Va.  49,  8  L.R.A. 
759,  26  Am.  St.  Rep.  901,  11  S.  E.  754; 
Mullan  V.  Carper,  37  W.  Va.  215,  16  S.  E. 
627;  Bluestone  Coal  Co.  v.  Bell;  Bettman 
V.  Harness;  and  Crawford  v.  Ritchey, — su- 
pra; McNish  V.  Stone,  152  Pa.  457,  note; 
Whitcomb  v.  Hoyt,  30  Pa.  409;  Brown  v. 
Vandergrift,  80  Pa.  142;  Duffield  v.  Hue, 
129  Pa.  94,  18  Atl.  566,  17  Mor.  Min.  Rep. 
253:  VentJre  Oil  Co.  v.  Fretts,  152  Pa. 
451,  25  AtL  732,  17  Mor.  Min.  Rep.  543; 
McKnight  v.  Manufacturers*  Natural  Gas 
Co.  146  Pa.  185,  28  Am,  St.  Rep.  790,  23 
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Atl.  164,  17  Mor.  Min.  Rep.  429;  Barnhart 
V.  Lockwood,  152  Pa.  82,  25  Atl.  237;  Bart- 
ley  v.  Phillips,  165  Pa.  328,  30  Atl.  842, 
18  Mor.  Min.  Rep.  145;  Cowan  v.  Radford 
Iron  Co.  83  Va.  547,  3  S.  E.  120,  15  Mor. 
Min.  Rop.  453;  Rorer  Iron  Co.  v.  Trout,  83 
Va.  397,  5  Am.  St.  Rep.  285,  2  S.  E.  713; 
Ohio  Oil  Co.  V.  Kelley,  9  Ohio  C.  C.  511; 
Eaton  V.  Allegany  Gas  Co.  122  N.  Y.  416, 
25  N.  E.  981;  Donahue,  Petroleum  &  Gas, 
§§  6,  8;  Cleminger  v.  Baben  Gas  Co.  169 
Pa.  16,  28  Atl.  293 ;  Marshall  v.  Forest  Oil 
Co.  198  Pa.  83,  47  Atl.  927,  21  Mor.  Min. 
Rep.  179. 

Williams,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the 
circuit  court  of  Roane  county,  pronounced 
on  the  29th  day  of  August,  1907,  dissolving 
an  injunction  which  had  previously  been 
awarded  to  plaintiff,  and  dismissing  his 
bill  upon  a  hearing  of  the  cause. 

The  suit  grows  out  of  conflicting  oil  and 
gas  leases  executed  by  Mrs.  D.  M.  Hall  and 
C.  J.  Hall,  her  husband,  on  a  tract  of  106 
acres  of  land  in  Roane  county.  The  plain- 
tiff claims  under  a  contract  executed  by 
the  Halls  to  Lee  Goff  and  A.  S.  Heck,  bear- 
ing date  February  29,  1904,  and  the  de- 
fendants claim  under  a  contract  n^^de  by 
said  Halls  to  S.  L.  Thornily,  dated  June 
27,  1905.  Both  contracts  were  duly  re- 
corded, the  first  on  May  4,  1904,  and  the 
second  on  August  7,  1905. 

The  object  of  the  suit  is  to  enjoin  the 
defendants  from  operating  on  said  land, 
and  from  removing  and  disposing  of  the  oil 
produced  from  the  wells  drilled  by  them 
on  the  premises  in  controversy,  and  to  have 
the  second  lease  canceled  as  constituting  a 
cloud  upon  plaintiff's  title.  Defendant  de- 
murred to  the  bill  and  also  filed  a  cross- 
bill answer  averring  an  abandonment  of 
the  first  lease  by  Goff  and  Heck,  the  origi- 
nal lessees,  under  whom  plaintiff  claims, 
and  praying  for  a  cancelation  of  that  lease 
as  constituting  a  cloud  upon  their  title. 
The  demurrer  to  the  bill  raises'  the  ques- 
tion of  the  jurisdiction  of  the  court.  It  is 
hardly  necessary  to  discuss  this  question, 
because  it  has  been  frequently  held  by  this 
court,  and  the  question  apparently  settled, 
that  a  court  of  equity  has  jurisdiction  of 
such  a  suit.  In  the  present  case  it  has 
jurisdiction  on  two  grounds:  First,  to  pre- 
vent waste, — that  is,  the  extraction  and  re- 
moval of  the  oil  from  the  land;  second,  for 
specific  enforcement  of  the  lease  contract; 
and,  having  jurisdiction,  the  court  will  ad- 
minister complete  relief.  Williamson  v. 
Jones,  43  W.  Va.  562,  38  L.R.A.  694,  64 
Am.  St.  Rep.  891,  27  S.  E.  411,  19  Mor, 
Min.  Rep.  19;  Crawford  v.  Ritchey,  43  W, 
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Va.  252,  27  S.  E.  220;  Eclipse  Oil  Co.  v. 
South  Penn  Oil  Co.  47  W.  Va.  84,  34  S. 
E.  923,  20  Mor.  Min.  Rep.  234;  Urpman 
V.  Lowther  Oil  Co.  53  W.  Va.  501,  97  Am. 
St.  Rep.  1027,  44  S.  E.  433,  22  Mor.  Min. 
Rep.  656;  Carney  v.  Barnes,  56  W.  Va.  581, 
49  S.  E.  423;  Starn  v.  Huffman,  62  W.  Va. 
422,  59  S.  E.  179;  Eastern  Oil  Co.  v.  Coule- 
han,  65  W.  Va.  531,  64  S.  E.  836. 

The  lease  to  Goff  and  Heck  was  to  re- 
main in  force  for  ten  years,  and  as  much 
longer  as  either  oil  or  gas  should  be  pro- 
duced. The  lessees  were  to  deliver  to  the 
4*redit  of  the  lessors,  free  of  cost  in  the  pipe 
line,  one  eighth  part  of  all  the  oil,  and  were 
to  pay  $200  a  year  for  every  gas  well  the 
product  from  which  should  be  marketed  and 
used  off  the  premises.  The  lease  contract 
contained  also  the  following  provision: 
"Second  party  (Go/T  and  Heck)  covenants 
and  agrees  to  .  .  .  complete  a  well  on 
said  premises  within  three  months  from  the 
date  hereof,  or  pay  at  the  rate  of  $26.50 
quarterly,  in  advance,  for  each  additional 
three  months  such  completion  is  delayed, 
from  the  time  above  mentioned  for  the  com- 
pletion of  such  well  until  a  well  is  com- 
pleted; and  it  is  agreed  that  the  drilling 
of  such  well,  productive  or  otherwise,  shall 
be  and  operate  as  full  liquidation  of  all 
rental  under  this  provision  during  the  re- 
mainder of  this  lease.  Such  payment  may 
be  made  direct  to  lessor,  or  deposited  to 
their  credit  in  the  Roane  County  Bank,  at 
Spencer,  West  Virginia.  It  is  agreed  that 
the  second  party  is  to  have  the  privilege 
of  using  sufficient  water  from  the  premises 
to  run  all  necessary  machinery,  and  at  any 
time  to  remove  all  machinery  and  fixtures 
placed  on  said  premises,  and  further,  upon 
the  payment  of  $1  at  any  time  by  the  party 
of  the  second  part,  their  successors*  or  as- 
signs, to  the  parties  of  the  first  part,  their 
heirs  or  assigns,  said  party  of  the  second 
part,  their  successors  or  assigns,  shall  have 
the  right  to  surrender  this  lease  for  can- 
celation, after  which  all  payments  and  lia- 
bilities thereafter  to  accrue  under  and  bv 
virtue  of  its  terms  shall  cease  and  deter- 
mine, and  this  lease  become  absolutely  null 
and  void." 

About  the  same  time  Goff  and  Ileck  pro- 
cured oil  and  gas  leases  upon  other  tracts 
of  land  in  the  same  neighborhood,  some  of 
which  were  contiguous  to  the  Hall  tract. 
Shortly  after  obtaining  these  leases,  Goff 
and  Heck  and  otherj*  procured  a  charter 
and  organized  the  Lucky  Oil  &  Gas  Com- 
pany. Goff  and  Heck  assigned  to  it  all  the 
working  interest  in  said  leases,  except  one 
eighth  which  they  retained  for  thonisclves. 
The  contract  of  ussigiuneiit  provided  that 
the  Lucky  Oil  &  Gas  Coninany  was  to  pay 
the  rentals  thereafter  to  become  due,  and 
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was  to  carry  Goff  and  lleck  for  the  full  one- 
eighth  interest  free  of  cost  to  them,  and 
bound  said  corporation  to  drill  at  least 
one  test  well  on  the  territory  covered  by 
the  leases,  and  gave  it  the  privilege  of  drill- 
ing other  wells  on  the  premises.  It  further 
provided  ''that  all  surrenders  and  forfei- 
tures of  said  leases,  or  any  of  them,  shall 
be  to  said  first  parties," — that  is,  to  GoflT 
and  Heck;  and  that  ''in  no  event  shall  any 
or  either  of  said  leases  be  forfeited  or  sur* 
rendered  by  the  said  second  party  to  the 
original  lessors  or  their  assignee  or  grantee 
or  any  person  or  persons  for  them." 

The   first   two   quarterly   rentals   falling 
due   on    the   Hall    land  were   paid   by   the 
Lucky  Oil  &  Gas  Company.    When  the  third 
became  due,  to  wit,  on  November  29,  1904, 
it  was   not  paid,  but  Goff  and   Heck   ap- 
plied to  the  Halls  for  an  extension  of  the 
time  without  payment  of  the  rent,  which 
was  refused.     No  well  was  ever  drilled  on 
the   Hall   land  by  anyone  claiming  under 
this  lease;  but  the  Lucky  Oil  &  Gas  Com- 
pany did,  in  the  summer  and  fall  of  1904, 
drill  a  well  on  the  Donohue  tract  of  land 
adjoining  the  Hall  tract.    It  was  completed 
just  prior  to  the  time  the  third  quarterly 
rental  on  the  Hall  tract  became  due,  and 
proved  to  be  a  dry  well.    In  the  drilling  of 
this  well   the  company  had   exhausted    its 
capital.     It  then  ceased  to  do  business  and 
immediately  surrendered  its  charter.     The 
casing  was  removed  from  the  dry  well,  and 
the  machinery  and  casing  belonging  to   the 
company  were  sold,  and   the   proceeds    ap- 
plied to  the  payment  of  its  debts.    Nothing 
further  was  done  toward  the  discovery   of 
oil  or  gas  until  in  the  early  part  of   the 
year  1906,  when  the  defendants  began  opera- 
tions on  the  Hall  land  under  the  lease  to 
Thornily,  made  June  27,  1905.    Defendants 
completed  their   first  well   June   28,    1906, 
and  their  second  well  September  26,  1606, 
both  of  which  produced  oil.    They  began  to 
drill   the  third  well   on   October   25,    1906, 
but  were  enjoined  by  order  of  court  in  this 
suit  before  the  well  was  completed.     The 
injunction  order  was  later  modified  so   as 
to  permit  the  completion  of  this  well,  which 
also  proved  to  be  an  oil-producing  well.     All 
three  of  these  wells  are  on  the  Hall  tract. 
The   plaintiff,  Smith,  claims  the   exclusive 
right  to  the  oil  and  gas  in  the  Hall  tract 
and   in   a   number   of   other   tracts    in    its 
vicinity,  by  assignment  from  Goff  and  Heck 
made  on   the   6th   of  February,    1906.      At 
the  time  of  this  assignment  to  Smith,   five 
quarterly  rentals  were  past  due  on  the  Hall 
lease  to  Goff  and  Heck,  and  on  the  day  after 
the  assignment  Goff  and  lleck  deposited  to 
the  credit  of  the  Halls  in  the  Roane  County 
Bank  $132.50,   to   pay   tliese  back   rentals 
This  money  is  now  in  the  bank. 
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The  vital  question  in  the  case  is  whether 
or  not  the  GolT  and  Heck  lease  had  been 
voluntarily  abandoned,  or  their  riglits 
thereunder  relinquished  by  them  before 
June  27,  1905,  at  which  time  the  Hallii 
made  the  second  lease  to  Thornily,  the  lcast> 
under  which  defendants  claim.  It  is  true, 
as  counsel  for  appellant  contends,  that  there 
is  no  express  forfeiture  clause  in  the  con- 
tract, but  this  does  not  prevent  the  lessees 
from  voluntarily  abandoning  the  lease.  The 
contract  expressly  gave  them  the  right  to 
surrender  the  lease  at  any  time,  upon  the 
payment  to  the  lessor  of  $1.  This  provi- 
sion in  the  contracif'was  evidently  intended 
for  the  benefit  of  the  lessee,  and  to  avoid 
the  payment  of-  any  further  cash  rental. 
This  is  one  method  by  which  the  lease  could 
certainly  have  been  ended,  but  it  did  not 
preclude  the  possibility  of  terminating  the 
contract  by  some  other  method.  If  the 
lessees  chose  to  abandon  the  enterprise,  and 
thus  to  put  an  end  to  the  contract,  without 
an  actual  return  to  the  lessor  of  the  lease 
contract  and  the  payment  to  him  of  the 
$1,  they  could  surely  do  so,  but  not  with- 
out liability  to  him  for  the  cash  rental 
then  due.  On  the  other  hand,  the  lessor 
could  waive  his  right  to  collect  the  casli 
rental,  and,  in  the  event  of  an  actual  aban- 
donment by  the  lessees,  could  release  the 
premises.  This  contract,  commonly  called 
an  oil  and  gas  lease,  did  not  invest  GoiT 
and  Heck  with  any  estate  in  the  oil  and 
gas  in  place;  it  simply  gave  them  the  ex- 
clusive right  to  make  exploration  upou  this 
land  for  oil  and  gas.  Their  right  was  sim- 
ply an  inchoate  right,  not  a  vested  estate 
in  land.  The  lease  is  an  executory  contract 
in  the  nature  of  a  license  to  enter  upon  the 
land  and  make  exploration  for  oil  and  gas 
for  a  period  of  ten  years,  and  longer  if  oil 
or  gas  should  be  discovered,  and  to  extract 
them  from  the  earth.  No  estate  could  vest 
until  discovery.  Consequently,  the  rights 
of  the  respective  parties  under  this  lease 
are  not  to  be  determined  solely  by  the  rules 
of  law  applicable  in  determining  whether 
or  not  an  estate  in  lands  once  vested  has 
been  forfeited.  Neither  is  it  necessary 
that  a  lease  such  as  the  one  under  consid- 
eration should  contain  a  forfeiture  clause 
before  it  can  be  shown  that  the  lessee  ac- 
tually relinquished  all  his  rights  there- 
under; in  other  words,  that  he  abandoned 
the  lease.  A  lessee  may  abandon  the  prem- 
ises notwithstanding  there  is  no  forfeiture 
clause.  His  failure  to  pay  the  cash  rentals 
stipulated  in  the  contract  may  not  alone 
be  sufficient  to  prove  abandonment;  but 
his  failure  to  pay  taken  in  connecti<'n  with 
other  facts  and  circumstances  evincing  a 
clear  intention  to  abandon  the  enterprise, 
coupled  with  the  fact  that  no  operations 
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were  ever  begun  upon  the  land,  is  sufficient 
to  prove  relinquishment  of  lessee's  right. 
If  abandonment  by  a  lessee  who  has  taken 
possession  and  begun  operations  on  the 
premises  can  be  established  by  proving  a 
relinquishment  of  the  leased  premises, 
coupled  with  an  intention  to  abandon,  it 
certainly  follows  that  an  abandonment,  or 
what  is  practically  the  same  thing,  a  relin- 
quishment of  his  rights,  by  a  lessee  who  has 
never  taken  possession,  or  begun  operations 
on  the  leased  premises,  may  be  established 
by  proving  that  he  had  abandoned  his  in- 
tention to  do  80.  Urpman  v.  Lowther  Oil 
Co.  63  W.  Va.  601,  97  Am.  St.  Rep.  1027, 
44  S.  E.  433,  22  Mor.  Min.  Rep.  666;  Steel- 
smith  V.  Gartlan,  45  W.  Va.  27,  44  L.R.A. 
107,  29  S.  E.  978,  19  Mor.  Min.  Rep.  316; 
Parish  Fork  Oil  Co.  v.  Bridgewater  Gas.  Co. 
51  W.  Va.  683,  69  L.R.A.  566,  42  42  S.  E. 
655,  22  Mor.  Min.  Rep.  145;  Crawford  v. 
Ritchey,  43  W.  Va.  262,  27  S.  E.  220;  Tooth- 
man  V.  Courtney,  62  W.  Va.  167,  68  S.  E. 
915;  Suit  V.  A.  Hochstetter  Oil  Co.  63  W. 
Va.  317,  61  S.  E.  307. 

There  is  an  implied  covenant  in  the  lease 
under  consideration  that  lessees  will  use 
diligence  to  develop  the  property.  Steel- 
smith  V.  Gartlan;  Toothman  v.  Courtney; 
and  Parish  Fork  Oil  Co.  v.  Bridgewater 
Gas  Co., — supra.  In  view  of  this  implied 
agreement  to  use  diligence  in  making  de- 
velopment, the  failure  to  do  so,  or  to  pay 
the  cash  rentals  for  a  long  time,  becomes 
a  potent  element  of  proof  of  intention  to 
abandon. 

Did  Goff  and  Heck  actually  abandon  their 
right  to  make  exploration?  Whether  they 
did  or  not  is  a  matter  of  intention;  and 
their  intention  is  to  be  determined  from  their 
conduct  and  declarations.  It  is  shown  by 
the  testimony  of  a  number  of  witnesses  that 
both  GofT  and  Heck  considered  that  their 
.  rights  to  make  further  exploration  terminat- 
I  ed  on  the  29th  of  November,  1904,  when  the 
third  quarterly  cash  rental  became  due,  and 
was  not  paid.  But  it  is  argued  by  counsel 
for  appellant  that  this  was  a  misconstruc- 
tion of  the  contract,  a  misapprehension  of 
their  legal  rights,  a  mistake  of  law  by  which 
they  should  not  be  bound.  But  if  such  was 
their  understanding  of  the  agreement,  and 
they  acted  upon  it,  how  can  they  be  heard 
to  complain  of  their  own  mistake  of  law? 
If  such  was  their  interpretation  of  the  writ- 
ing, then  it  might  well  be  said  that  such 
was  in  fact  their  agreement,  so  long  as  it 
did  not  militate  against  the  rights  of  the 
lessor.  The  lessor  and  lessees  both  put  the 
same  construction  on  the  contract;  they 
both  thought  that  a  failure  to  pay  the  cash 
quarterly  rental  promptly  in  advance  ter- 
minated the  contract;  and  if  the  lessees 
abandoned  their  rights  in  ignorance  of  what 
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those  rights  actually  were,  they  were  not 
misled  by  the  lessor  to  do  so,  and  they  have 
only  themselves  to  blame.  They  were  not 
vested  with  title  to  real  estate  by  the  con- 
tract; they  simply  had  the  right,  by  its 
terms,  to  hold  the  lease  for  a  period  of  ten 
years,  even  without  making  any  effort  to 
develop.  But  they  were  also  bound  to  pay 
at  the  rate  of  $26.50  a  quarter  as  a  con- 
sideration for  this  right;  and,  thinking 
their  rights  would  cease  if  payment  was 
not  promptly  made,  they  applied  to  the  les- 
sor for  a  continuation  of  the  lease  through 
another  quarter  without  pay  of  rental,  and 
this  was  refused.  This  shows  the  under- 
standing of  the  contracting  parties.  Nei- 
ther was  misled  by  the  other.  The  lessees 
are  now,  in  effect,  asking  to  be  relieved 
against  the  consequences  of  a  mistake  of 
law  committed  by  themselves.  It  is  a  rule 
almost  universally  applied  by  the  courts, 
that  relief  cannot  be  given  in  favor  of  one 
who  has  committed  a  mistake  of  law.  Zoll- 
man  v.  Moore,  21  Gratt.  313;  Meem  v.  Ruck- 
er,  10  Gratt.  506;  Harner  v.  Price,  17  W. 
Va.  523;  Home  Sewing  Mach.  Co.  v.  Flod- 
ing,  27  W.  Va.  640;  Shriver  v.  Garrison,  30 
W.  Va.  456,  4  S.  E.  660.  Consequently,  the 
reason  or  motive  for  the  abandonment,  if 
one  actually  occurred,  becomes  immaterial. 
But  it  seems  to  be  very  clearly  proven 
that  Goff  and  Heck  regarded  the  lease  of  no 
value,  and  that  this  is  the  reason  for  their 
abandoning  the  enterprise.  Goff  and  Heck 
were  both  officers  of  the  Lucky  Oil  &  Gas 
company,  which  they  had  been  instrumental 
in  organizing  for  the  purpose  of  developing 
this  property.  This  company  bored  one  dry 
well  on  a  contiguous  farm,  and  exhausted 
its  funds  in  doing  so.  It  hastened  the  com- 
pletion of  this  well  before  the  29tli  of  No- 
vember, 1904,  for  the  purpose  of  avoiding  the 
payment  of  the  cash  quarterly  rental  then 
to  become  due.  As  soon  as  the  dry  well 
was  completed  the  Lucky  Oil  &  Gas  Com- 
pany ceased  to  do  business  and  surrendered 
its  charter.  Shortly  after  the  third  rental 
became  due.  Heck  told  Sherman  Nicholson, 
under  whom  they  held  an  oil  lease  in  the 
same  territory,  that  the  Lucky  Oil  &  Gas 
Company  had  gone  out  of  business,  and  that 
if  Nicholson  wanted  to  give  another  lease  on 
his-  land  "to  go  ahead  and  lease."  This  wit- 
ness further  savs  that  Heck  told  him  that 
the  reason  why  they  did  not  surrender  the 
leases  was  because  it  would  cost  at  least  $16 
to  do  so.  John  Nutter,  who  had  also  leased 
to  them  and  whose  lands  joined  the  Dono- 
hue  land,  says  that  he  had  a  conversation 
with  Goff  and  Heck  after  the  dry  well  was 
bored  on  the  Donohue  place,  and  that  in 
that  conversation  they  told  him  that  they 
had  nothing  to  do  with  the  leases,  that 
they  had  sold  the  leases  to  the  Lucky  Oil 
3o'L.R.A.(N.S.) 


&  Gas  Company.  This  was  after  the  third 
rental  had  become  due  to  Nutter,  whose 
lease  was  of  the  same  date  as  the  Hall  lease. 
Linnie  Nutter,  wife  of  John  Nutter,  says 
that  Heck  was  at  their  home  in  January, 
1906,  and  asked  her  if  Nutter  had  leased 
his  land,  and  when  she  told  him  that  he  had 
"optioned  it,"  he  replied  that  he  was  sorry 
because  he  wanted  to  lease  it  himself.  Adam 
Goebel,  who  had  also  given  Goff  and  Heck  a 
lease  for  oil  and  gas  on  March  2,  1904,  and 
which  is  also  one  of  the  leases  transferred  to 
the  Lucky  Oil  &  Gas  Company  by  Goff  and 
Heck,  and  later  sold  by  them  to  Smith,  the 
plaintiff,  says  that  after  the  third  rental  be- 
came due  on  his  lease,  and  was  not  paid, 
Jie  had  a  talk  with  Heck  about  December  2, 
1904,  and  that  Heck  then  told  him  that  he 
had  nothing  to  do  with  the  lease,  that  the 
Lucky  Oil  &  Gas  Company  had  surrendered 
its  charter,  and  that  the  lease  ^as  null  and 
void.  J.  A.  Epiing,  another  one  of  their 
lessors,  says  that  he  had  a  conversation 
with  Heck  in  January,  1906,  and  Heck  want- 
ed to  know  of  him  if  he  had  leased  his  land, 
and  when  witness  told  him  he  had  "op- 
tioned it,"  Heck  said  that  he  was  sorry; 
that  he  would  have  advanced  him  10  cents 
an  acre  on  the  first  rental.  Similar  testi- 
mony was  given  by  a  number  of  other  wit- 
nesses. Some  of  this  testimony  is  denied 
by  Goff  and  Heck,  but  much  of  it  is  admitted 
substantially  as  related  by  the  witnesses. 
All  of  this  testimony  is  in  relation  to  con- 
versations had  between  the  witnesses  and 
either  Goff  or  Heck,  before  the  time  of  the 
assignment  of  leases  by  Goff  and  Heck  to 
H.  L.  Smith.  They  relate  also  to  leases 
which  Goff  and  Heck  held  upon  other  tracts 
of  land  in  the  vicinity  of  the  Hall  tract, 
some  of  which  adjoined  the  Hall  tract,  and 
are  some  of  the  same  leases  which  Goff  and 
Heck  turned  over  to  the  Lucky  Oil  &  Gas 
Company,  and  which,  they  claim,  were  later 
returned  to  them  by  the  said  company  at 
the  time  of  its  dissolution.  This  testimony 
was  admissible  only  for  the  purpose  of  show- 
ing the  intention  of  Goff  and  Heck  to  aban- 
don the  leases  in  that  territory,  and  the 
Hall  tract  was  one  of  them.  The  Hall  tract 
was  also  one  of  the  leases  which  had  been 
assigned  to  the  Lucky  Oil  &  Gas  Company. 
At  the  time  when  Heck  wanted  to  know  of 
Epiing  if  he  had  leased  his  land,  a  produ- 
cing well  had  been  drilled  in  the  neighbor- 
hood on  a  tract  known  as  the  "Bee  tract," 
and  interest  in  the  oil  business  was  very 
much  revived  thereby.  This  fact,  no  doubt, 
explains  Heck's  anxiety  to  obtain  another 
lease  from  Epiing  at  that  time.  All  of  this 
testimony  clearly  shows  that  Goff  and  Heck 
had  abandoned  whatever  rights  they  had 
under  their  leases  which  had  been  once  held 
by  the  Lucky   Oil  &   Gas   Company.     The 
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drilling  of  the  dry  well,  and  the  expendi- 
ture of  $6,600  by  the  Lucky  Oil  &  Gas  Com- 
pany in  the  drilling  of  it,  seem  to  have  been 
sufficient  to  satisfy  Goff  and  Heck  that 
they  would  be  losing  money  by  the  payment 
of  any  further  cash  rentals,  and  they  then 
made  up  their  minds  to  abandon  prospecting 
any  further.  Failure  to  pay  the  quarterly 
rentals,  taken  by  itself,  would  not  be  suffi- 
cient to  prove  intention  to  abandon,  but  it  is 
an  evidential  fact  which  may  properly  be 
considered  in  determining  intention.  It  ma- 
terially strengthens  the  evidence  of  inten- 
tion to  abandon  which  other  facts  terd  to 
prove.  The  failure  of  Goflf  and  Heck  to 
make  any  exploration  for  oil  and  gas  on  the 
Hall  tract  for  more  than  a  year  after  the 
date  of  their  lease,  and  their  failure  to  pay 
three  successive  quarterly  rentals,  taken  in 
connection  with  the  other  facts  and  circum- 
stances hereinbefore  adverted  to,  we  think 
clearly  prove  that  they  had  abandoned  their 
rights  under  the  lease.  Such  abandon- 
ment operated  as  a  surrender  in  law  of  their 
lease,  and  gave  the  Halls  the  right  to  exe- 
cute the  lease  to  Thornily,  under  which  the 
defendants  claim. 

The  fact  that  Goff  and  Heck  were  finan- 
cially responsible  for  the  cash  rentals,  and 
that  such  rentals  could  have  been  collected 
by  legal  process,  does  not  affect  the  merits 
of  the  controversy.  The  Halls  could  waive 
their  right  to  sue,  and  had  a  right  to  treat 
the  contract  as  at  an  end  whenever  Goff  and 
Heck  voluntarily  abandoned  their  right  to 
make  further  exploration. 

There  is  another  circumstance  in  the  rec- 
ord which  tends  strongly  to  show  abandon- 
ment. It  is  this,  the  minutes  of  the  stock- 
holders' meeting  of  the  Lucky  Oil  &  Gas 
Company  held  for  the  purpose  of  dissolution 
are  entered  upon  the  book  of  said  corporo- 
tion  in  two  places,  one  entry  on  page  9  and 
another  on  page  11  of  the  corporation's 
book.  The  entry  on  page  9  was  made  a  few 
days  after  the  meeting  of  the  stockholders 
which  was  held  on  the  24th  of  November, 
1904,  and  appears  to  have  been  made  by  A. 
8.  Heck.  The  resolution  authorizing  the  re- 
turn of  the  leases  to  Goff  and  Heck  was  not 
entered  in  the  body  of  the  minutes,  but  was 
entered  on  the  margin  of  the  page  in  pencil, 
afterwards  by  him.  The  same  minutes  are 
re-entered  on  pages  11  and  12  of  the  corpo- 
ration book  by  Mr.  G.  F.  Hopkins  about 
fourteen  months  after  the  meeting,  after  the 
corporation  was  dissolved.  This  fact  tends 
tc  prove  two  things:  (1)  That  Goff  and 
Heck  regarded  the  leases  of  no  value,  and 
forgot  to  have  a  rpftolution  passed  providing 
for  the  return  of  them;  and  (2)  that  it  was 
desirable  to  present  to  Smith  an  iinsnspi- 
cious  record  which  would  show  a  return  of 
the  leases  to  Goff  and  Heck  by  the  corpora- 
tion. 
30  L.R.A.(N.S.) 


We  think  the  court  below  was  clearly 
warranted  by  the  facts  in  finding  that  Goff 
and  Heck  had  voluntarily  abandoned  their 
rights  under  the  lease  from  the  Halls  prior 
to  the  execution  of  the  second  lease  by  the 
Halls  to  Thornily,  and  finding  no  error  in 
the  decree  of  the  lower  court,  the  same  will 
be  affirmed. 


IDAHO   SUPIUBME  COURT. 

MATTHEW  SCULLY,  Appt., 

V. 

LOUISE  SQUIER  et  al.,  Respta. 

(13  Idaho,  417,  90  Pac.  573.) 

Public  lands  —  town  site  —  disposal  of 
lots. 

1.  The  city  of  Lewiston  was  located  on 
the  public  domain  of  the  United  States,  and 
under  the  provisions  of  §  2387  of  the  Re- 
vised Statutes  of  the  United  States,  U.  S. 
Comp.  Stat.  1901,  p.  1457,  was  entered  by 
the  mayor  in  trust  for  the  several  use  and 
benefit  of  the  occupants  thereof  according  to 
their  respective  interests.  Said  section  of 
the  statute  provides  that  the  execution  of 
such  trust  as  to  the  disposal  of  the  lots  in 

HeacI notes  by  Sullivan,  J. 

Note.  ^^  Right  to  change  lot  lines  of  OC' 
€mpant8  after  entry  under  the  town' 
site  act. 

In  harmony  with  the  rule  announced  in 
Scully  v.  Squier,  the  cases  hold  that  the 
title  to  occupied  lots  becomes  vested  in  the 
trustee  for  the  benefit  of  the  occupants 
severally  at  the  time  the  entry  is  made, 
under  the  act  of  March  2,  1867,  U.  S.  Rev. 
Stat.  §  2387,  U.  S.  Comp.  Stat.  1901,  p. 
1457,  and  the  rights  of  the  parties  as 
beneficiaries  must  be  determined  as  of  that 
date;  that  the  occupants  have  a  vested  in- 
terest in  the  streets  and  boundaries  of  their 
lots  as  they  then  existed,  which  cannot  be 
interfered  with  by  a  new  plan  or  survey 
that  diminishes  the  lines,  or  cuts  off  any 
of  their  property  rights,  affirmed  in  215 
U.  S.  144,  54  L.  ed.  131,  30  Sup.  Ct.  Rep. 
51;  Parchen  v.  Ashby,  6  Mont.  68,  1  Pac. 
?04;  Pueblo  v.  Budd,  19  Colo.  579,  36 
Pac.  699;  Jones  v.  Petaluma,  38  Cal.  397; 
Globe  V.  Slack,  11  Ariz.  408,  95  Pac.  126; 
Bingham  v.  Walla  Walla,  3  Wash.  Terr. 
08,  13  Pac.  408. 

In  Ashby  v.  Hall,  119  U.  S.  526,  30  L. 
ed.  469,  7  Sup.  Ct.  Rep.  308,  it  was  held 
that  the  interests  which  the  occupants  of 
land  within  the  limits  of  a  town  site  en- 
tered under  the  act  of  March  2,  1867,  had 
at  the  time  of  entry,  either  in  the  land  oc- 
cupied by  them  or  any  rights  of  way  over 
adjoining  streets  and  alleys,  could  not  be 
diminished  by  the  state  or  territorial  legis- 
lature under  the  authority  conferred  by  the 
town-site  act. 

In  Alemany  ▼.  Petaluma,  38  Cal.  553,  H 
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such  town  and  the  proceeds  of  the  sale 
thereof  itiust  be  conducted  under  such  regu- 
lations as  may  be  prescribed  by  the  legis- 
lative authority  of  the  territory. 

Same  —  survey. 

2.  In  compliance  with  the  provisions  of 
said  section,  the  territorial  legislature 
passed  an  act  entitled,  "An  Act  to  Provide 
for  the  Survey,  Platting,  and  Disposal  of 
the  LAnd  in  the  City  of  Lewiston,  Nez 
Perc6  Coimty,  Idaho,  Pursuant  to  the  Unit- 
ed States  Statutes  Made  and  Provided," 
which  act  was  approved  January  8,  1873 
(Sess.  Laws  1872-73,  p.  16). 

Same  —  conveyances. 

3.  Under  the  provisions  of  said  act,  a 
surveyor  was  employed  to  survey  and  plat 
the  lands  in  said  town,  and  was  directed  by 
said  act  to  so  arrange  and  adjust  the  plat 
as  to  conform  to  the  conditions  of  tlie  im- 
provements and  occupation  of  the  lots,  and 
the  mayor  was  thereafter  directed  to  make 
and  deliver  to  the  bona  fide  occupants  of 
said  lands  good  and  sufiicient  deeds  of  con- 
veyance in  fee  simple  and  the  title  to  the 
lots  claimed  by  them  according  to  their  re- 
spective interests,  under  the  provisions  of 
said  law. 

Same  —  change  of  lot  lines. 

4.  Tlie  said  plat  cut  ofT  from  the  north- 
erly ends  of  the  lots  in  block  24  about  4 
feet,  and  included  the  part  cut  oiT  in  D 
street.  At  the  time  said  plat  was  made, 
said  lots,  for  their  entire  length,  were  cov- 
ered by  improvements  and  possessed  and 
occupied. 

Same  —  surveyor  —  powers. 

6.  Said  surveyor  had  no  authority  or 
right  to  cut  off  a  portion  of  said  lots,  and 
include  it  in  a  street. 


Same  — rights  of  occupants. 

6.  The  rules  and  regulations  made  by  the 
legislature  did  not  enlarge  or  diminish  the 
rights  of  the  occupants  of  the  lots,  as  the 
rights  of  the  occupants  accrued  at  the  time 
of  the  entry  of  the  town  site,  and  could  not 
be  defeated  by  the  surveyor. 

Same  —  entry  —  effect. 

7.  The  interests  which  the  occupants  pos- 
sessed previous  to  the  entry,  either  in  the 
land  occupied  by  them  or  in  the  rights  of 
way  over  adjoining  streets  and  alleys,  were 
secured  by  such  entry. 

Same  —  ''disposal*'  of  lots. 

8.  Under  the  provisions  of  said  §  2387, 
Revised  Statutes,  the  execution  of  the  trust 
imposed  on  the  mayor  as  to  the  disposal 
of  the  lots  was  conducted  under  the  regula- 
tions established  by  the  legislature.  The 
word  "disposal"  as  used  in  that  section 
must  be  construed  to  mean  "distribution** 
when  applied  to  the  lots  that  were  actually 
occupied  and  possessed,  for  under  said  sec- 
tion such  lots  were  already  disposed  of; 
that  is,  they  becai!n«  the  property  of  the 
occupants,  and  the  occupant  of  a  town  lot 
at  the  time  of  the  entry  of  a  town  site  is 
its  real  owner. 

Same  —  title. 

9.  The  trust  imposed  on  the  mayor  of  an 
incorporated  town  is  for  the  benefit  of  the 
inhabitants,  first  as  individuals,  and  after 
that,  collectively,  as  a  community,  and  the 
title  to  the  occupied  lots  becomes  vested  in 
the  trustee  for  the  benefit  of  the  occupants 
severally  at  the  time  such  entry  is  made, 
and  neither  the  surveyor  nor  the  mayor 
can  deprive  them  of  that  title. 

Same  —  surveyor  —  powers. 

10.  The   surveyor   cannot  make   a  paper 


was  held  that  the  map  which  the  town  au- 
thorities were  entitled  to  make  under  the 
state  statute  passed  in  pursuance  of  the 
town-site  act  was  only  such  as  represented 
the  existing  streets,  alleys,  and  squares,  and 
such  as  the  occupants  of  the  property  might 
consent  to. 

To  the  same  effect  is  Jones  v.  Petaluma, 
supra;  Jones  v.  Petaluma,  36  Cal.  230. 

So,  in  Parchen  v.  Ashby,  supra,  it  waH 
held  that  the  mere  fact  tliat  the  plat  and 
survey,  made  after  the  entry,  failed  to  desig- 
nate a  street  or  alley  as  it  existed  before 
the  entry,  did  not  thereby  destroy  such 
street  or  alley,  and  change  the  ground  so 
occupied  into  a  lot  that  could  be  conveyed. 
And  for  the  same  reason,  where  the  plat 
and  survey  designated  land  which  had  be- 
fore entry  been  occupied,  as  an  existing 
street,  it  would  not  in  any  manner  af- 
fect the  right  of  the  occupant  to  his  lot, 
since  all  the  powers  of  the  trustee  were  ex- 
hausted when  he  conveyed  to  the  occupants 
their  lots  according  to  their  rights  and  in- 
terests under  the  s&tute. 

And  in  Helena  v.  Albertose,  8  Mont.  499, 
20  Pac.  817,  it  was  held  that  the  act  of  tho 
probate  judge  in  embracing  lands  in  pos- 
session of  defendants  as  a  portion  of  a 
street  in  the  map  filed  under  the  statute 
30  L.R.A.(N.S.) 


after  entry  was  void  where  the  land  was 
never  used  as  a  street  or  recognized  as  such 
by  the  occupants,  and  that  the  municipal- 
ity could  not  afterwards  recover  the  land 
in  ejectment  on  the  ground  that  it  had 
been  dedicated  as  a  public  street,  since  no 
dedication  could  result  from  the  survey 
and  the  filing  of  the  map  under  the  cir- 
cumstances. 

In  Bingham  v.  Walla  Walla,  supra,  it  ap- 
peared that  a  part  of  the  land  occupied 
by  a  settler  formed  part  of  a  street  as 
shown  by  a  survey  and  plat  made  after  the 
entry,  under  the  town-site  statute,  and  it 
was  held  that  the  acceptance  by  the  oc- 
cupant of  a  deed  from  tlie  town  authorities 
conveying  the  legal  title  to  only  a  portioit 
of  the  land,  and  describing  it  as  abutting 
on  a  certain  street  as  designated  on  tlie 
plan,  would  not  operate  as  an  estoppel 
against  the  grantee  or  those  claiming  under 
him  from  afterwards  laying  claim  to  the 
part  not  conveyed,  and  forming  part  of  the 
street  named  in  the  deed  as  one  of  the 
boundaries,  where  the  city  authorities  were 
informed  by  the  grantee  that  he  did  not  in- 
tend to  relinquish  his  right  to  the  land  not 
conveyed  by  them,  until  paid  for  the  same. 

A.  L.  n. 
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street  in  such  town,  and  deprive  the  actual 
occupants'  of  vested  rights,  as  the  only  au- 
thority the  surveyor  had  was  to  plat  the 
town  in  conformity  to  the  use  and  occu- 
pancy of  the  lots  and  blocks. 

Same  —  change  of  lot  lines. 

11.  The  surveyor  had  no  authority  to 
establish  streets  through  and  over  build- 
ings, nor  to  cut  off  any  portion  or  parts  of 
buildings  for  street  purposes. 

Same  — rights  of  beneficiaries. 

12.  The  mayor  or  surveyor  had  no  au- 
thority to  change  the  beneficiaries  under 
such  trust. 

(May  18,  1907.) 

APPEAL  by  plaintiff  from  a  judgment 
of  the  District  Court  for  Nez  Perc6 
County  dismissing  a  suit  to  enjoin  an  al- 
leged encroachment  upon  a  highway  by 
owners  of  town  site  lots,  and  from  an  or- 
der denying  a  new  trial.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Benjamin  F.  Tweedy,  for  appel- 
lant: 

The  official  survey  of  the  town  site  is  a 
necessary,  essential  part  of  the  confirma- 
tions accepted  in  1875  by  the  predecessors 
of  the  parties  to  this  action,  and  when  the 
town  site  occupants  accept  deeds  from  the 
trustee  and  in  confirmation  of  all  their 
equitable  rights,  they  can  never  there- 
after in  a  court  of  law  or  equity  claim  that 
they  ought  to  have  had  another  and  differ- 
ent confirmation,  and  that  all  their  equi- 
table rights  had  not  been  confirmed  to  them ; 
but  the  official  survey  and  the  confirmation 
thereupon  become  the  exclusive,  conclu- 
sive, and  only  evidence  of  not  only  their 
legal  rights,  but  all  their  equitable  rights. 

Smith  V.  Pipe,  3  Colo.  187;  State  ex  rel. 
Hicklin  v.  Webster,  28  Mont.  104,  72  Pac 
295;  Ming  v.  Foote,  9  Mont.  201,  23  Pac. 
515;  Anderson  v.  Bartels,  7  Colo.  256,  3 
Pac.  225;  Polk  v.  Wendal,  9  Cranch,  87, 
3  L.  ed.  666;  Moore  v.  Walla  Walla,  2 
Wash.  Terr.  184,  2  Pac.  187;  Boise  City 
v.  Flanagan,  6  Idaho,  149,  53  Pac.  453; 
Laughlin  v.  Denver,  24  Colo.  255,  50  Pac. 
917;  Ashby  v.  Hall,  119  U.  S.  526,  30  L. 
ed.  469,  7  Sup.  Ct.  Rep.  308;  Cofield  v. 
McClellan,  16  Wall.  334,  21  L.  ed.  340; 
Xewhouse  v.  Simino,  3  Wash.  648,  29  Pac. 
263;  Cragin  v.  Powell,  128  U.  S.  691,  32 
L.  ed.  566,  9  Sup.  Ct.  Rep.  203;  Carondelet 
V.  St.  Louis,  1  Black,  179,  17  L.  ed.  102; 
Gait  V.  Galloway,  4  Pet.  332,  7  L.  ed.  876; 
Haydel  v.  Dufresne,  17  How.  23,  15  L.  ed. 
115;  Greer  v.  Mezes,  24  How.  268»  16  L. 
ed.  661;  Harrington  v.  Boehmer,  134  Cal. 
196,  66  Pac.  214,  489;  Whiting  v.  Gardner, 
80  Cal.  78,  22  Pac.  71;  Martin  v.  Carlin, 
19  Wis.  454,  88  Am.  Dec.  696;  McEvoy  v. 
Clark,  31  Wis.  142;  Campbell  v.  Clark,  8 
30  L.R.A.(N.S.) 


Mo.  553;  Greer  v.  Squire,  9  Wash.  359, 
37  Pac.  545;  Amador  County  v.  Gilbert, 
133  Cal.  51,  65  Pac.  130;  Parchen  v. 
Ashby,  5  Mont.  68,  1  Pac.  204;  Watkins 
V.  Havighorst,  13  Okla.  128,  74  Pac.  318; 
Stoneroad  v.  Stoneroad,  158  U.  S.  240,  39 
L.  ed.  966,  15  Sup.  Ct.  Rep.  822. 

Congress  intended  an  official  survey  under 
regulations  of  the  state  or  territory  in 
order  to  designate  and  fix  the  boundaries 
of  the  several  congressional  grants  brought 
into  existence  under  U.  S.  Rev.  Stat. 
§  2387,  U,  S.  Comp.  Stat.  1901,  p.  1457,  up- 
on entry  of  the  town  site,  in  order  to  sepa- 
rate the  grants  from  each  other,  that  con- 
firmation as  separated  might  be  given  by 
the  trustee  acting  ab  an  officer  of  the 
United  States  in  the  enforcement  of  a 
trust  created  by  that  section,  and  the  rules 
of  law  relating  to  an  official  survey  by  the 
officers  of  the  land  department  of  the 
United  States  apply  with  equal  force  to  the 
survey  of  the  trustee. 

West  V.  Cochran,  17  How.  403,  15  L.  ed, 
110;  Central  P.  R.  Co.  v.  Nevada,  162  U. 
S.  526,  40  L.  ed.  1061,  16  Sup.  Ct.  Rep. 
885;  Clemmons  v.  Gillette,  33  Mont.  321, 
114  Am.  St.  Rep.  814,  83  Pac.  879;  United 
States  V.  Birdseye,  70  C.  C.  A.  100,  137 
Fed.  516;  Robinson  v.  Forest,  29  Cal.  325; 
Territory  v.  Delinquent  Taxpayers,  12  N. 
M.  169,  76  Pac.  316;  Maguire  v.  Tyler, 
8  Wall.  650,  19  L.  ed.  320;  Ledoux  v. 
Black,  18  How.  473,  15  L.  ed.  457;  Menard 
V.  Massey,  8  How.  301,  12  L.  ed.  1088; 
Tubbs  V.  Wilhoit,  138  U.  S.  134,  34  L.  ed. 
887,  11  Sup.  Ct  Rep.  279;  United  States 
V.  Curtner,  38  Fed.  1;  Denver  v.  Kent,  1 
Colo.  336. 

The  state  courts  cannot,  upon  parol, 
after  confirmation  by  the  trustee,  without 
an  official  survey  of  that  land  claimed  by 
the  defendants  as  private  property  to  be 
confirmed  to  them,  even  attempt  to  enforce 
any  trust  under  U.  S.  Rev.  Stat.  §  2387, 
when  the  land  has  remained  surveyed  as  a 
part  of  a  street  for  over  thirty  years,  with- 
out an  attempt  on  the  part  of  anyone  to 
have  the  land  claimed  surveyed  officially 
as   private   property. 

Loeber  v.  Butte  General  Electric  Co.  16 
Mont.  1,  60  Am.  St.  Rep.  468,  39  Pac. 
912;  Hershtield  v.  Rocky  Mountain  Bell 
Teleph.  Co.  12  Mont.  102,  29  Pac.  883; 
Kenyon  v.  Knipe,  2  Wash.  394,  13  L.R.A. 
142,  27  Pac.  227;  Hardin  v.  Jordan,  140 
U.  S.  371,  35  L.  ed.  428,  11  Sup.  Ct.  Rep. 
808,  838;  Abraham  v.  Ordway,  158  U.  S. 
416,  39  L.  ed.  1036,  15  Sup.  Ct.  Rep.  894; 
Penn  Mut.  L.  Ins.  Co.  v.  Austin,  168  U. 
S.  685,  42  L.  ed.  626,  18  Sup.  Ct.  Rep. 
223;  Galliher  v.  Cadwell,  145  U.  S.  368, 
36  L.  ed.  738,  12  Sup.  Ct.  Rep.  873; 
Cooke  V.  Barrett,  155  Mass.  413,  29  N.  E. 
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625;  Lutjen  v.  Lutjen,  64  N.  J.  Eq.  773, 
63  Atl.   625. 

It  was  never  the  intention  of  Congress 
to  have  confirmation  of  equitable  titles 
by  "parcels,"  one  part  by  the  trustees  and 
the  other  part  by  the  court;  and  without 
the  land  claimed  by  the  defendants  being 
surveyed  as  private  property  oflicially  by 
the  trustee,  the  coui*t  is  without  jurisdic- 
tion to  enforce  any  trust  under  U.  S.  Rev. 
Stat.    §    2387. 

The  occupation  of  a  part  of  the  official- 
ly surveyed,  established  street  in  conflict 
with  the  official  survey  and  the  accepted 
confirmation  upon  the  official  survey  by 
the  predecessors  of  the  parties  to  this  ac- 
tion, is  the  maintenance  of  a  public  and 
private  nuisance,  and  can  be  abated  by  the 
plaintiff,  however  long  continued,  in  order 
to  protect  his  rights  of  equity  merging  in 
the  confirmation  accepted  by  his  predecessor 
under  U.  S.  Rev.  Stat.  §  2387,  as  by  such 
section  he  is  the  owner  of  private  rights  in 
the  street  appurtenant  to  his  lot. 

Woodruff  V.  North  Bloomfield  Gravel 
Min.  Co.  9  Sawy.  517,  18  Fed.  763;  Mills 
▼.  Hall,  9  Wend.  316,  24  Am.  Dec.  160; 
McLean  v.  Llewellyn  Iron  Works,  2  Cal. 
App.  346,  83  Pac.  1083,  1085;  Laughlin  v. 
Denver,  24  Colo.  255,  60  Pac.  917;  Moore 
V.  WaZla  Walla  and  Boise  City  v.  Flana- 
gan, supra;  Dooiy  Block  v.  Salt  Lake 
Rapid  Transit  Co.  9  Utah,  31,  24  L.R.A. 
610,  33  Pac  229;  Grogan  v.  Hay  ward,  6 
Sawy.  498,  4  Fed.  161 ;  Simplot  v.  Chicago, 
M.  &  St.  P.  R.  Co.  5  McCrary,  158,  16  Fed. 
350;  First  Nat.  Bank  v.  Tyson,  133  Ala. 
469,  59  L.R.A.  399,  91  Am.  St.  Rep.  46, 
32  So.  144;  Brauer  v.  Baltimore  Refriger- 
ating &  Heating  Co.  99  Md.  367,  66  L.II.A. 
403,  105  Am.  St.  Rep.  304,  58  Atl.  21; 
Healey  v.  Kelly,  24  R.  L  581,  64  Atl.  588; 
Ashby  V.  Hall,  119  U.  S.  626,  30  L.  ed. 
469,  7  Sup.  Ct.  Rep.  308. 

The  official  survey  of  D  street  was  for 
the  benefit  and  use  of  all  abutting  proper- 
ty as  surveyed  and  established,  and  the 
owners  of  such  abutting  property  when 
they  accepted  their  deeds  consented  to  such 
use  of  the  street  as  surveyed,  and  the 
boundaries  cannot  be  changed  by  parol 
evidence  in  1907,  so  many  years  after  con- 
firmation. 

Moore  v.  Walla  Walla;  Boise  City  v. 
Flanagan;  Laughlin  v.  Denver;  and 
Dooly  Block  v.  Salt  Lake  Rapid  Transit 
Co., — supra;  Hall  v.  Breyfogle,  162  Ind. 
494,  70  N.  E.  883;  Wolfe  v.  Sullivan,  133 
Ind.  331,  32  N.  E.  1018. 

The  right  of  use  and  benefit  extend  to 
adjoining  property. 

First   Nat.   Bank   ▼•   Tyson   and   Healey  * 
30  L.R.A.(N.S.) 


V.  Kelly,  supra;  Tilly  v.  Mitchell  &  L.  Co. 
121  Wis.  1,  105  Am.  St.  Rep.  1007,  98  N. 
W.  969;  Brauer  ▼.  Baltimore  Refrigerat- 
ing &  Heating  Co.  and  Ashby  v.  Hall,  su- 
pra. 

Mr.  Isham  N.  Smith,  for  respondents: 

The  nature  of  the  grant  under  the  Feder- 
al town -site  laws  is  that  of  confirmation  of 
rights  in  existence.  No  new  grant  is  made, 
— simply  the  ascertainment  of  rights  al- 
ready in  existence  and  their  certification; 
Goldberg  ▼.  Kidd,  6  S.  D.  169,  58  N.  W. 
577;  Pueblo  v.  Budd,  19  Colo.  679,  36  Pac 
599;  Cofield  v.  McClelland,  16  Wall.  334,  21 
L.  ed.  340;  Stringfellow  v.  Cain,  99  U.  S. 
610,  25  L.  ed.  421;  Winficld  Town  Co.  t. 
Maris,  11  Kan.  128;  Rathbono  v.  Sterling, 
25  Kan.  444;  Helena  v.  Albertose,  8 
Mont.  499,  20  Pac.  817;  McCloskey  v.  Pa- 
cific Coast  Co.  22  L.R.A.(N.S.)  673,  87 
C.  C.  A.  668,  160  Fed.  794. 

The  statute  having  set  forth,  defined, 
and  limited  the  authority  of  the  mayor- 
trustee  and  surveyor,  any  act  of  theirs  in 
excess  of  the  authority  is  absolutely  void. 

United  States  v.  Thurber,  28  Fed.  66. 

The  mayor-trustee  and  the  surveyor 
could  not  take  private  property. 

Parchen  ▼.  Ashby,  6  Mont.  68,  1  Pac 
204;  Ashby  ▼.  Hall,  119  U.  S.  526,  30  U 
ed.  469,  7  Sup.  Ct.  Rep.  308;  Bingham  ▼. 
Walla  Walla,  3  Wash.  Terr.  68,  13  Pac 
412;  Goldberg  v.  Kidd;  Cofield  v.  McClel- 
land; Stringfellow  v.  Cain;  McCloskey  t. 
Pacific  Coast  Co.;  Pueblo  r.  Budd;  and 
Helena  ▼.  Albertose, — supra;  Treadway  v. 
Wilder,  8  Nev.  91;  Hall  v.  Ashby,  2  Mont. 
489;  Alemany  v.  Petaluma,  38  Cal.  663; 
Aspen  V.  Rucker,  10  Colo.  184,.  16  Pac.  791; 
Denver  v.  Kent,  1  Colo.  336;  Winfield  Town 
Co.  y.  Maris,  11  Kan.  128;  Rathbone  ▼• 
Sterling,  25  Kan.  444. 

SulUvan,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  to  prevent  alleged  en- 
croachments on  D  street  in  the  city  of 
Lewiston.  The  appellant  as  plaintiff 
brought  this  action  against  the  respond- 
ents, alleging  that  they  were  encroaching 
upon  said  D  street,  and  charging  them  with 
having  taken  for  tlieir  private  use  approxi- 
mately 4  feet  off  the  south  side  of  said 
street,  and  of  extending  their  buildings 
over  and  upon  said  4  feet  of  land  wrong- 
fully. 

The  nature  of  this  action  is  a  suit  in 
equity  to  abate  a  nuisance  alleged  to  be  a 
public  nuisance,  damaging  to  the  public  as 
well  as  to  the  plaintiff's  piivate  rights,  and 
praying  that  the  same  be  abated  and  re- 
moved,  and  that  an  injunction  be  issued  re* 
straining   and   prohibiting  defendants   and 
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each  of  them  from  encroaching  upon  said 
street,  and  for  a  mandatory  injunction 
against  the  defendants,  and  to  restore  said 
street  to  its  width  as  claimed  to  have  been 
established  by  the  ollicial  survey  of  E.  B. 
True,   to   wit,   80   feet. 

The  defendants  deny  any  encroachment 
upon  said  street,  and  allege  aiiirmatively 
the  incorporation  of  the  city  of  Lewiston, 
surveying  and  platting  of  the  city  long 
prior  to  the  said  True  survey;  that,  ac- 
cording to  said  original  plat  and  survey, 
the  lots  in  question  were  50  feet  in  lengtii 
north  and  south,  except  where  they  widened 
at  the  bend  in  E  street  (said  £  street  is 
also  called  Main  street  and  Montgomery 
street) ;  that  about  the  year  1874,  and  long 
after  the  rights  of  the  defendants  and  their 
predecessors  were  vested  to  the  premises  in 
controversy,  the  town  site  of  Lewiston  was 
entered  by  the  mayor,  Henry  W.  Stain  ton, 
under  the  Federal  town-site  act;  that  tlic 
defendants  and  their  predecessors  in  inter- 
est were,  long  prior  to  1874,  in  the  actual 
occupancy,  the  use,  and  enjoyment  of  the 
premises  in  controversy,  which  they  were 
enjoying  at  the  time  of  the  commencement 
of  this  suit,  on  which  premises  they  are 
now  attempting  to  erect  the  three-story 
brick  buildings  referred  to  in  the  com- 
plaint; that  a  patent  was  issued  by  the 
United  States  to  the  mavor  as  trustee,  and 
thereafter  the  official  sun^ev  was  made; 
that  said  survey  was  ordered  under  the 
Federal  and  territorial  laws;  that  the  de- 
claratory statement  therefor  was  No.  39, 
and  was  made  in  the  United  States  land 
office  at  Lewiston,  November  21,  1871,  by 
Levi  Ankeny,  in  trust  for  the  inhabitants 
of  the  city  of  Lewiston,  claiming  settle- 
ment in  1861;  that  cash  entry  was  made 
June  6,  1874,  therefor,  by  said  Henry  W. 
Stainton  in  trust;  that  said  True  was  em- 
ployed to  make  the  survey,  and  was  com- 
manded as  follows:  "To  so  adjust  the 
said  plat  as  to  conform  to  the  condition 
of  the  improvements  of  and  occupation  of 
the  lands  afl'ected  thereby,  and  the  mayor- 
trustee  was  authorized,  empowered,  and 
required  to  make  and  deliver  to  the  bona 
fide  occupants  of  such  land  described  in 
the  patent,  good  and  sufficient  deeds  in 
fee  simple,  according  to  their  respective  in- 
terests, and  for  that  purpose  was  author- 
ized to  carry  the  act  into  effect;"  that  in 
making  said  survey,  more  especially  the 
survey  of  the  south  line  of  said  D  street, 
the  said  True  did  not  pay  regard  to  or 
attention  to  the  several  use  and  uses  of 
the  land  as  the  same  was  then  occupied  by 
the  inhabiiants  of  the  city  of  Lewiston, 
and  more  especially  did  not  pay  any  at- 
tention to  the  quantity  of  land  then  used 
and  occupied  by  the  defendants  and  their  J 
30  L.R.A.(N.8.) 


predecessors  in  interest,  and  that  said  True 
did  not  conform  said  J>  street  as  it  was 
known  and  used  prior  to  said  survey,  nor 
did  he  pay  due  or  any  regard  to  the  ac- 
tual use,  occupancy,  and  improvements  of 
the  said  lots;  that  the  south  line  of  said 
D  street  as  surveyed  and  delineated  by  said 
True  cut  several  feet  off  the  north  end  of 
the  lots  of  the  various  inhabitants  of  Lew- 
iston, which  lots  had  a  frontage  on  D 
street,  and  so  cut  off  the  lots  in  controver- 
sy owned  by  these  defendants  and  their 
predecessors;  that  said  street  as  surveyed 
bv  said  True  crossed  and  interfered  with 
buildings  then  standing  on  the  same,  and 
attempted  to  devest  certain  vested  rights; 
that  said  True  did  not  conform  D  street 
to  the  use  of  lands,  nor  did  he  make  D 
street,  as  marked  on  his  map  or  plat>  con- 
form to  or  coincide  with  the  actual  south 
line  thereof,  as  the  same  had  been  and  then 
was  used  and  treated  as  a  public  street; 
that  thereafter  and  after  the  approval  of 
the  said  True  survey,  such  steps  were  tak- 
en that  in  many  instances  the  plat  and 
survey  were  corrected  and  changed,  and 
that,  notwithstanding  the  erroneous  work 
of  said  True,  the  various  citizens  still 
continued  in  the  actual  use  and  occupancy 
of  their  said  lands,  and  the  predecessors  of 
defendants  did  the  same  as  to  the  lots  in- 
volved in  this  case,  and  which  are  owned 
and  possessed  by  them,  and  that  such 
claim  was  by  occupancy,  buildings,  and 
improvements,  continued  from  the  first  oc- 
cupancy, thence  hitherto,  and  that  the  land 
involved,  being  about  4  feet  on  the  north 
end  of  said  lots,  never  at  any  time,  nor  at 
all,  was  uaed  or  occupied  as  a  street,  but 
was  used  and  occupied  by  defendants  and 
their  predecessors;  that  after  True  had 
made  his  plat,  it  was  amended,  and  the 
defendants  aver  that  the  correct  south  line 
thereof  is  now  and  was  by  such  amendment 
shown  in  red  ink,  and  that  the  red  ink  line 
conformed  to  the  true  south  line  and  to  the 
several  uses  and  occupancy  of  the  lands  in- 
volved; that  respondent  Moxley  owned  lot 
3  in  said  block  24,  having  an  area  of 
1,250  square  feet,  both  prior  to  and  after 
said  True  survey,  but  that  said  True  gave 
it  only  1,136  square  feet;  that  lot  2  in 
said  block  as*  shown  by  said  True  survey 
contained  but  1,131  square  feet,  whereas, 
long  prior  to  the  said  survey  and  at  the 
time  thereof  and  since,  the  said  lot  has 
in  truth  and  in  fact  contained  1,250  square 
feet;  that  the  difference  between  1,250 
square  feet  and  l,il31  square  feet  is 
the  strip  of  approximately  4  feet  wide  by 
25  feet  in  length,  which  appellant  seeks 
to  enjoin  *  the  respondent  Squier  from 
holding;  that  such  lot  as  claimed  by  the 
said  Squier  has  been  actually  covered  by  a 
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building  for  more  than  thirty-five  years 
last  past,  and  was  so  occupied  by  said 
building  long  prior  to  the  survey  of  True; 
that  respondent  Moxlcy  obtained  title  to 
lot  3,  said  block,  by  direct  deed  from  Henry 
D.  Stainton,  mayor-trustee,  and  that  tliu 
plat  of  the  True  survey  and  the  size  of  this 
lot  as  stated  by  him  were  amended  prior 
to  the  recordation  of  said  plat,  and  that 
True's  survey  gave  said  lot  only  1,136  square 
feet,  but  the  same  with  an  amendment  was 
deeded  to  said  Moxley  by  said  mayor- trus- 
tee, and  the  strip  involved  herein  is  the 
amendment  which  said  mayor  deeded  to 
Moxley. 

The  answer  then  alleges  the  rights  of  re- 
spondent Fix,  and  avers  that  his  right 
through  predecessors  antedates  said  Irue 
survey,  and  that  the  land  claimed  by  him 
in  addition  to  that  spccilled  in  T rue's  sur- 
vey never  was  a  street  or  highway,  but 
that  said  strip  was  long  prior  to  said  sur- 
vey in  the  actual,  visible,  exclusive,  and 
notorious  possession  of  said  defendant  and 
hie  predecessors  in  interest,  and  never  con- 
stituted a  part  of  D  street;  that  that  state 
of  facts  existed  at  the  time  said  T>ue 
made  his  survey,  and  that  the  appellant 
when  erecting  his  building  did  not  cover 
the  ground  theretofore  occupied  by  his  old 
building,  nor  by  the  predecessors  in  inter- 
est of  said  Scully;  that  the  Grostein  build- 
ing situated  on  the  lot  immediately  west 
of  the  Scully  lot,  was  erected  seventeen 
years  ago,  and  that  said  building  extends 
far  out  beyond  Scully's  building,  and  was 
built  bordering  on  the  south  line  of  D 
street  then  given  to  said  Grostein  by  city 
officers;  that  said  Scully  placed  his  build- 
ing entirely  off  of  and  away  from  the  south 
line  of  said  D  street  as  it  then  existed; 
that  the  field  notes  and  plat  of  block  24 
aa  made  by  said  True  did  not  correspond, 
and  that  the  same  are  incorrect,  which 
errors  interfered  with  vested  property 
rights. 

The  answer  then  alleges  that  said  re- 
spondents are  attempting  to  use  only  the 
same  ground  that  they  and  their  predeces- 
sors have  always  used;  that  the  premises 
of  each  of  the  respondents  extends  to  the 
south  line  of  D  street  as  actually  used. 

From  the  foregoing  statement,  the  real 
issue  in  the  case  is  very  clearly  presented. 
The  appellant  claims  that  the  defendants 
have  encroached  upon  and  erected  their 
buildings  about  4  feet  out  on  and  into  said 
street,  while  the  respondents  contend  that 
they  have  not  done  so,  but  that  their  build- 
ings only  extend  northward  to  the  line 
which  has  been  occupied  and  on  which 
buildings  have  been  erected  for  more  than 
thirty  years.  The  entire  controversy  arises 
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over  the  correctness  of  the  said  True  sur- 
vey and  his  field  notes  thereof. 

After  the  trial  of  the  case,  the  court 
made  quite  elaborate  findings  of  fact,  and 
deduced  therefrom  conclusions  of  law  to 
the  efl'ect  that  the  case  made  on  behalf  of 
the  appellant  was  devoid  of  equity,  aii«> 
that  he  was  without  aiiy  standing  in  a 
court  of  equity;  that  he  has  no  such  in- 
terest as  would  permit  him  to  maintain 
this  action,  and  that  the  defendants  were 
entitled  to  judgment  and  decree  in  their 
favor,  and  judgment  was  entered  accord- 
ingly,  dismissing  the  action.  This  appeal 
is  from  the  judgment  and  the  order  deny- 
ing a  new  trial. 

In  deciding  this  case,  it  becomes  neces- 
sary to  recur  to  a  few  of  the  historical 
facts  connected  with  the  location  and  set- 
tlement of  the  city  of  Lewiston.  It  was 
first  settled  in  the  year  1861,  upon  what 
was  then  a  part  of  the  ICez  Perc6  reserva»- 
tion.  At  that  time  the  territory  now  in- 
cluded in  the  state  of  Idaho  was  a  part 
of  the  territories  of  Washington,  Nebraska, 
Dakota,  and  Utah.  (See  People  v.  Wil- 
liams, 1  Idaho,  85.)  Nez  Perc6  county, 
in  which  the  city  of  Lewiston  is  located, 
was  organized  under  an  act  of  the  legis- 
lature of  Washington  territory  on  Decem- 
ber 20,  1861.  The  territory  of  Idaho  was 
organized  under  an  act  of  Congress  ap- 
proved March  3,  1803,  and  its  first  ter- 
ritorial legislature  convened  on  the  7th 
of  December,  1803,  and  adjourned  on  the 
4th  day  of  February,  1804,  which  session 
was  held  at  the  city  of  Lewiston.  At 
that  session  of  the  legislature,  by  an  act 
approved  February  4,  1804,  the  boundaries 
of  Xez  Perc^  county  were  changed,  and 
that  county  reorganized.  (1  Sess.  Laws, 
p.  028.)  lewiston  at  that  time  was  a  dis- 
tributing point  for  the  various  mining 
camps  to  the  northeast,  east,  and  south- 
east, nie  city  of  Lewiston  was  incorpo- 
rated under  the  laws  of  Washington  terri- 
tory, by  an  act  approved  January  15,  1863, 
and  was  reincorporated  by  an  act  of  the 
legislature  of  Idaho  in  1800.  (Sess.  Laws 
1800,  4th  Scission,  p.  87.) 

The  1st  section  of  that  act  defines  the 
boundaries  of  said  city,  and  recites  that 
the  territory  incorporated  "constitute  in 
square  form,  as  near  as  practicable,  ac- 
cording to  government  survey,  1  square 
mile,  intended  to  include  'the  square  mile 
of  land  stipulated  for  in  favor  of  said  town 
in  the  treaty  between  the  United  States 
and  the  Ncz  Perc6  tribe  of  Indians  now 
pending,  is  hereby  organized  into  a  munic- 
ipal corporation  under  the  name  of  'llie 
City  of  Lewiston.' "  It  would  appear  from 
this  that  a  treaty  was  tlien  pending  be- 
tween the  United  States  and  the  Nez  Perc£ 
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tribe  of  Indians  for  the  tract  of  land  on 
which  the  city  of  Lewiston  stood,  to  the 
extent  of  1  square  mile. 

Levi  Ankeny  was  mayor  of  the  city  ol: 
Lewiston  in  1871,  and  on  November  21st  of 
that  year  filed  his  declaratory  statement 
No.  39  in  the  United  States  land  office  at 
Lewiston,  proposing  to  enter  the  lands  in- 
cluded within  the  borders  of  said  incor- 
poration in  trust  for  the  inhabitants  of  the 
city  of  Lewiston,  claiming  settlement  in 
1861.  Cash  entry  was  made  for  said  lands 
on  June  6,  1874,  by  Henry  W.  Stainton, 
mayor,  in  trust  for  the  inhabitants  of  said 
city. 

This  entry  was  mado  under  the  provi- 
sions of  §  2387  of  the  Revised  Statutes  of 
the  United  States,  U.  S.  Comp.  Stat.  1901, 
p.  1457,  which  section  is  as  follows:  *'En- 
try  of  town  authorities  in  trust  for  occu- 
pants. Whenever  any  portion  of  the  pub- 
lic lands  have  been  or  may  be  settled  up-' 
on  and  occupied  as  a  town  site,  not  sub- 
ject to  entry  under  the  agricultural  pre- 
emption laws,  it  is  lawful,  in  case  such 
town  be  incorporated,  for  the  corporate 
authorities  thereof,  and,  if  not  incorporat- 
ed, for  the  judge  of  the  county  court  for 
the  county  in  which  such  town  is  situated, 
to'  enter  at  the  proper  land  office,  and  at 
the  minimum  price,  the  land  so  settled 
and  occupied  in  trust  for  the  several  use 
and  benefit  of  the  occupants  thereof,  ac- 
cording to  their  respective  interests;  the 
execution  of  which  trust,  as  to  the  disposal 
of  the  lots  in  such  town,  and  the  proceeds 
of  the  sales  thereof,  to  be  conducted  under 
such  regulations  as  may  be  prescribed  by 
the  legislative  authority  of  the  state  or 
territory  in  which  the  same  may  be  sit- 
uated." 

The  trust  provided  for  by  this  section  is 
dual  in  its  nature.  It  exists  for  the 
benefit  of  the  occupants  as  individuals, 
and  also  collectively  as  a  community.  The 
title  to  occupants  of  lots  vested  in  the  may- 
or-trustee for  their  benefit  severally  when 
the  entry  was  made.  The  title  to  lots 
to  which  no  valid  claims  are  held  by  indi- 
viduals is  taken  in  ti*ust  by  the  trustee 
for  the  occupants  of  the  town  site  collect- 
ively. (See  notes  to  said  §  2387,  6  Fed. 
Stat.  Anno.  p.  344.)  Under  the  provisions 
of  said  section,  the  execution  of  the  trust 
created,  as  to  the  disposal  of  the  lots  in 
such  town,  must  be  conducted  under  such 
regulations  as  may  be  prescribed  by  the 
legislature  of  the  state  wherein  such  town 
is  located. 

The  lejpslature  of  the  territory  by  an 
act  approved  January  8,  1873,  (7  Sess. 
Laws,  p.  16),  provided  for  the  survey, 
platting,  and  disposal  of  the  land  in  the 
city  of  Lewiston,  pursuant  to  tne  United 
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States  statutes  in  regard  to  such  matters. 
Said  act  provides  that  the  mayor-trustee 
shall  cause  to  be  made  and  filed  in  his 
office  by  a  competent  person  a  plat  of  the 
land  within  said  city,  divided  into  blocks 
and  lots,  and  "to  make  and  deliver  to  the 
bona  fide  occupants  of  such  portions  of 
said  land  described  in  said  patent  from  the 
government  of  the  United  States,  who  may 
be  entitled  thereto,  good  and  sufficient 
deeds  of  conveyance  in  fee  simple  accord- 
ing  to   their    respective   rights." 

Under  the  provisions  of  said  laws,  one 
E.  B.  True  was  employed  to  survey  and 
plat  the  lands  in  said  town,  and  was  com- 
manded to  adjust  said  plat  so  as  to  con- 
form to  the  conditions  of  the  improvements 
and  the  use  and  occupation  of  such  lands 
by  the  settler,  and  the  mayor  was  required 
to  make  and  deliver  to  the  bona  fide  occu- 
pants of  such  lands  good  and  sufficient 
deeds  of  conveyance  in  fee  simple  accord- 
ing to  their  respective  interests,  under  the 
provisions  of  said  law. 

It  appears  from  the  evidence  in  the  case 
that  said  True  made  a  plat  of  said  town 
including  block  24,  in  which  block  are  the 
lots  involved  in  this  case,  so  as  to  make 
the  lots  about  46  feet  long,  north  and 
south,  when,  as  a  matter  of  fact,  most,  if 
not'  all,  of  the  lots  in  that  block  were  50 
feet  long  north  and  south,  as  in- 
dicated by  the  buildings  and  other 
improvements  thereon.  The  question  is 
fairly  presented  aa  to  whether  said 
True  had  any  authority  whatever  to  make 
said  plat  so  as  to  interfere  with  and  cut 
off  a  part  of  the  buildings  and  improve- 
ments of  the  occupants  of  such  lots.  In 
other  words,  whether  under  the  law  a  sur- 
veyor who  is  employed  to  plat  such  a  town 
site  after  its  entry  by  the  proper  officer 
can  widen  a  street,  and  in  doing  so  cut  off 
a  portion  of  the  buildings  and  improve- 
ments of  the  lot  owners  bordering  on  such 
street. 

It  must  be  kept  in  mind  that  Lewiston 
existed  prior  to  the  True  survey.  The  set- 
tlers did  not  acquire  their  right  under  the 
plat  nor  by  virtue  of  it.  The  survey  and 
plat  was  made  for  them;  they  were  not 
made  for  the  survey  and  plat. 

In  Paithen  v.  Ashby,  5  Mont.  68,  1  Pac. 
204,  a  Montana  case,  the  court  had  under 
consideration  a  controversy  over  a  strip 
of  land  16  feet  wide  on  Rodney  street  in 
the  town  of  Helena.  Tliat  town  site  was 
entered  by  the  probate  judge,  and  the  court 
tliere  held  that  the  survey  must  conform 
as  near  as  may  be  to  the  existing  rights 
and  interests  of  the  occupants,  and  that 
no  valid  and  subsisting  easements  could 
be  destroyed  by  the  survey  and  the  accep- 
tance of  the  plat  by  the  county   commis- 
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sioners.  The  court,  in  referring  to  the  re- 
quirements prescribed  by  the  legislature 
of  Montana,  said:  "These  regulations 
could  not  enlarge  or  diminish  the  rights 
or  interests  of  occupants  of  the  lots.  And 
so  our  legislature  provided  that  the  sur- 
vey and  plat  of  the  town  site  should  con- 
form as  near  as  might  be  to  the  exist- 
ing rights,  interests,  and  claims  of  the  oc- 
cupants thereof.  The  lots  were  to  be  sur- 
veyed, and  the  streets  and  alleys  as  they 
existed  prior  to  the  entry  were  to  be  re- 
spected and  recognized.  For  in  no  other 
manner  could  the  occupants  obtain  title 
to  their  lots  according  to  their  several 
rights  and  interests.  The  plat  and  survey 
of  the  probate  judge  must  conform  to  the 
old  survey,  by  which  the  occupants  had 
held  and  occupied  their  lots  prior  to  the 
entry  of  the  town  site;  otherwise  his  plat 
and  survey  are  so  far  void.  .  .  .  The 
rights  of  occupants  accrued  before  the  en- 
try of  the  town  site  by  the  probate  judge, 
and  the  mere  fact  that  bis  plat  and  sur- 
vey failed  to  designate  a  street  or  alley; 
as  it  existed  before  his  entry  and  survey 
does  not  thereby  destroy  such  street  or 
alley,  and'  change  the  ground  occupied 
by  the  same  into  a  lot  that  can  be  sold. 
And  so,  for  the  same  reason,  if  this  plat 
and  survey  had  designated  ground  thereto- 
fore occupied  as  a  lot,  as  an  alley  or  a 
street,  such  designation  would  not  in  any 
manner  affect  the  right  of  the  occupant  to 
his  lot." 

It  is  there  held  that  the  plat  and  sur- 
vey could  not  in  any  manner  affect  the 
right  of  tlie  occupant  to  his  lot.  The 
rights  of  the  occupant  had  attached  prior 
to  True's  survey,  and  the  entry  of  the  town 
site  was  made  in  trust  for  the  occupants 
who  were  in  possession  of  particular  tracts 
of  land  as  well  as  for  the  community  in 
general.  Tlie  surveyor  could  not  devest 
them  of  their  rights.  The  survey  was  for 
their  benefit,  and  should  have  confirmed 
those   rights. 

In  Ashby  v.  Hall,  119  U.  S.  526,  30  L. 
ed.  469,  7  Sup.  Ct.  Rep.  308,  the  supreme 
court  of  the  United  States  held  that  the 
interests  which  the  occupants  possessed 
previous  to  the  entry,  either  in  the  land  oc- 
cupied by  them  or  in  rights  of  way  over 
adjoin infif  streets  and  alleys,  were  secured 
by  it.  The  court  said:  "The  power  vest- 
ed in  the  legislature  of  the  territory  .  .  . 
was  confined  to  regulations  for  the  dis- 
posal of  the  lots  and  the  proceeds  of  the 
sales.  Tliese  regulations  might  extend  to 
provisions  for  the  ascertainment  of  the  na- 
ture and  extent  of  the  occupancy  of  dif- 
ferent claimants  of  lots,  and  the  execu- 
tion and  delivery  to  those  found  to  be  oc- 1 
cupants  in  good  faith  of  some  official  rec- ' 
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ognition  of  title  in  the  nature  of  a  con- 
veyance. But  they  could  not  authorize  any 
diminution  of  the  rights  of  the  occupants 
when  the  extent  of  their  occupancy  was 
established."  Upon  this  point,  see  also 
Bingham  v.  Walla  Walla,  3  Wash. 
Terr.  68,  13  Pac.  408. 

In  Goldberg  v.  Kidd,  6  S.  D.  169,  58 
N.  W.  674,  in  commenting  upon  the  word 
"disposal"  as  used  in  §  2387,  Revised  Stat- 
utes of  the  United  States,  the  court  said: 
"As  to  the  lots  actually  occupied  when  the 
entry  was  made,  we  think  the  word  'dis- 
posal' must  be  understood  to  mean  'distri- 
bution,* which  words  are  often  used  synony- 
mously, for,  as  to  such  lots,  they  were  al- 
ready disposed  of,  that  is,  they  became  at 
once  the  property  equitably  of  their  occu- 
pants." 

In  Stringfellow  v.  Cain,  99  U.  S.  610,  25 
L.  ed.  421,  the  court  said:  "The  occu- 
pant of  a  lot  at  the  time  the  entry  of  a 
town  site  is  made  is  its  real  owner." 

In  the  case  of  Pueblo  v.  Budd,  19  Colo. 
579,  36  Pac.  599,  it  is  said:  "The  entry 
of  the  town  site,  therefore,  being  *in 
trust  for  the  several  use  and  benefit  of  the 
occupants  thereof  according  to  their  re- 
spective interests,'  each  of  such  occupants 
at  the  time  of  the  entry  became,  to  the 
extent  of  their  respective  holdings,  bene- 
ficiaries of  the  trust,  and  were  vested  with 
the  equitable  ownership  of  the  lot  or  par- 
cel of  land  to  the  extent  of  their  occu- 
pancy." 

E.  B.  True  had  no  authority  to  attempt 
to  take  private  property  for  street  pur- 
poses, nor  did  the  fact  that  he  ran  his 
survey  where  he  did  deprive  any  of  the 
owners  of  their  property  rights  which  were 
then  vested.  (Helena  v.  Albertose,  8 
Mont.  499,  20  Pac.  817;  Treadway  v.  Wil- 
der, 8  Nev.  91;  Bingham  v.  Walla  Walla 
and  Parchen  v.  Ashby,  supra;  Hall  v. 
Ashby,  2  Mont.  489;  Alemany  v.  Petaluma, 
38  Cal.  553;  Aspen  v.  Rucker,  10  Colo. 
184,  15  Pac.  791;  Denver  v.  Kent,  1  Colo. 
336.) 

It  would  appear  from  the  provisions  of 
said  §  2387  of  the  Revised  Statutes  of  the 
United  States,  that  such  land  is  permitted 
to  be  entered  by  the  proper  authority  for 
the  use  and  benefit  of  the  occupants  there- 
of according  to  their  respective  interests. 
As  above  stated,  such  trusts  exist  for  the 
benefit  of  the  inhabitants,  first  as  indi- 
viduals, and  after  that,  collectively,  as  a 
community.  And  the  title  to  the  occupied 
lots  becomes  vested  in  the  trustee  for  the 
benefit  of  the  occupants  severally  at  the 
time  such  entry  is  made.  If  the  surveyor 
who  is  employed  to  plat  the  town  has  tli» 
authority  to  cut  off  4  feet  from  tlie  lots  on 
a  certain  block,  he  certainly  has   the  au- 
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thority  to  cut  off  more,  and  where  iB  the 
line  to  be  drawn?  Can  the  surveyor  make 
a  paper  street  in  such  a  town,  and  deprive 
the  actual  occupants  of  vested  rights?  We 
think  not.  The  occupants  possessed  certain 
rights  in  and  to  the  lots  occupied  by  them 
before  the  entry,  and  the  only  authority  the 
surveyor  had  was  to  plat  the  town  in  con- 
formity to  the  use  and  occupancy  of  the 
lots  and  blocks.  The  plat  must  be  made 
for  the  benefit  and  use  of  the  occupants. 
The  surveyor's  power  was  limited;  he  had 
no  authority  to  establish  streets  through 
and  over  buildings,  nor  to  cut  off  any  por- 
tions or  parts  of  buildings  for  that  pur- 
pose.  If  that  were  not  true,  it  would 
have  been  better  for  the  occupants  not  to 
have  had  the  entry  made,  for  they  had  the 
right  to  occupy  their  lots  as  they  were 
then  occupying  them.  If  the  entry  was  not 
made  in  their  interests,  tlieir  rights  were 
not  as  well  established  after  the  entry  as 
before.  The  object  and  purpose  of  the  stat- 
utes was  to  benefit  the  occupants,  and  not 
to  destroy  their  rights.  In  this  case  the 
occupants  had  property  rights  in  the  prem- 
ises occupied  by  them,  and  the  surveyor 
had  no  authority  to  take  private  property 
for  street  purposes,  or  to  establish  any 
portion  of  a  street  on  private  property. 
The  occupant's  right  and  ownership  did 
not  come  by  virtue  of  the  plat  and  survey; 
it  came  by  reason  of  his  possession  and  oc- 
cupancy and  the  improvements  that  he 
had  placed  upon  his  lot. 

As  before  stated,  the  trust  of  the  mayor 
was  dual  in  its  nature.  The  occupants  of 
the  lots,  each  as  individuals,  were  entitled 
to  deeds  to  their  lots  as  occupied  by  them. 
The  community  of  the  city  as  a  whole  was 
entitled  to  the  unoccupied  lots,  and  the 
public  in  general  were  entitled  to  the 
streets.  The  individual  had  no  right  un- 
der the  law  to  encroach  upon  the  streets, 
and  the  city  had  no  right  to  appropriate 
a  portion  of  the  lots  of  the  occupants  for  a 
street.  The  mayor  and  the  surveyor  had 
no  authority  to  change  the  beneficiaries  un- 
der this  trust. 

There  is  no  dispute  in  the  evidence  but 
that  the  defendants  and  their  predecessors 
in  interest  claimed  and  occupied  the  lots 
in  question  to  their  full  length.  Buildings 
and  other  improvements  had  entirely  cov- 
ered the  said  lots.  The  owners  occupied 
and  possessed  said  lots  50  feet  in  length. 
It  IB  not  claimed  or  shown  that  any  of 
said  lots  were  ever  used  as  a  street,  or 
any  part  thereof,  nor  that  the  city  ever 
claimed  any  part  thereof  as  a  portion  of 
the  street,  and  the  city  surveyor  cannot 
make  any  portion  of  said  lots  a  street 
by  simply  making  a  plat  and  indicating 
on  such  plat  that  said  lots  were  only  45 
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or  46  feet  in  length.  The  mayor-truatee 
had  no  judicial  power  in  this  matter, — 
neither  had  the  surveyor.  The  surveyor 
and  mayor  cannot  dedicate  to  the  public 
as  a  street  parts  of  lots  occupied  and  as- 
sessed by  individuals. 

The  appellant  rests  his  caBe  here  op  the 
making  and  approval  of  said  plat  If 
private  rights  can  be  taken  in  that  ^ay, 
it  is  a  novel  proceeding  and  a  proposition 
unknown  to  our  law.  The  record  clearly 
shows  that  the  mayor  recognized  the  in- 
correctness of  the  plat,  as  he  executed  deeds 
showing  that  fact  long  prior  to  the  time 
that  said  plat  was  filed.  While  the  plat 
was  made  and  approved  in  1875,  it  was 
not  recorded  until  1879.  The  city  of  Lew- 
iston  is  not  here  complaining  of  the  erec- 
tion of  buildings  on  the  lots  referred  to 
in  her  streets.  The  record  clearly  shows 
that  the  city  has  for  forty-five  years  known 
that  the  occupants  of  the  lots  on  said 
block  24  were  claiming  that  such  lots  were 
50  feet  in  length,  and  that  they  had  build- 
ings and  other  improvements  covering  said 
lots. 

It  is  contended  by  counsel  for  appellant 
that  none  of  the  respondents  can  question 
the  boundaries  of  D  street  without  estab- 
lishing a  legal  or  equiable  title  owned  by 
him  at  the  time  of  the  encroachment  with 
the  buildings  upon  the  boundaries  of  such 
street,  and  that  no  equitable  title  vests 
in  an  occupant  other  than  at  the  time  of 
the  day  of  filing  the  application  in  the 
land  office  of  the  United  States. 

We  think  it  sufficiently  appears  from  the 
evidence  that  the  lots  in  question  were  oc- 
cupied, claimed,  and  possessed  ever  since 
long  before  the  application  was  made  to 
enter  said  land,  either  by  the  present  own- 
ers or  their  predecessors  in  interest,  and, 
as  heretofore  stated,  it  also  appears  that 
they  claimed  their  said  lots  to  be  50  feet 
in  length,  and  that  they  or  their  predeces- 
sors have  had  improvements  of  some  kind 
covering  said  entire  50  feet.  That  being 
true,  the  counsel's  contention  is  fully  met 
by  the  proof  in  the  case. 

Taking  the  whole  record,  it  sufficiently 
appears  that  that  portion  of  D  street  in 
controversy  has  never  been  possessed  and 
occupied  and  used  as  a  street,  although  the 
other  parts  of  the  street  have  been  used 
since  1861,  about  forty-six  years.  We 
have  no  doubt  but  what  appellant,  regard- 
less of  the  suggestions  of  the  city  engineer, 
has  the  right  to  extend  his  building  out 
even  with  the  other  buildings  placed  along 
said  street  and  that  the  city  has  no  right 
to  the  use  of  said  4  feet,  or  thereabouts, 
for  a  part  of  D  street. 

The  judgment  of  the  court  below  must 
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be  affirmed,  with  costs  in  favor  of  the  re- 
spondents. 

Allshle,  Ch.  J.,  concurs. 

A  petition  for  rehearing  having  been 
filed,  the  following  Per  Curiam  response 
was  handed  down  June  18,  1907: 

A  petition  for  rehearing  has  been  filed 
in  this  case.  We  will  say  at  the  outset 
that  no  discourtesy  to  counsel  for  appel- 
lant was  intended  in  any  of  the  statements 
contained  in  the  opinion  in  this  case.  We 
have  the  utmost  confidence  in  counsel's 
honor  and  ability. 

Counsel  states  that  in  the  commence- 
ment of  this  action  and  in  its  pros- 
ecution he  largely  relied  on  the  case  of 
Bois6  City  ▼.  Flanagan,  6  Idaho,  149,  53 
Pac.  453.  The  facts  of  that  case  and  the 
case  at  bar  are  not  similar  or  parallel. 
In  that  case  one  James  Stout  claimed  the 
tract  in  controversy.  A  part  of  it  he  had 
inclosed  and  improved,  and  the  remaining 
part  was  not  inclosed.  Both  the  inclosed 
and  the  uninclosed  lots  he  claimed  as  one 
tract.  On  the  2d  day  of  May,  1870,  the 
United  States  conveyed  by  patent  the  land 
included  in  said  Bois6  City  town  site  to 
Henry  Elliot  Prickett,  then  mayor  of  said 
city,  in  trust  for  the  several  use  and  bene- 
fit of  the  occupants  of  said  town  site.  The 
mayor  had  the  same  platted  into  blocks, 
streets,  and  alleys,  and  the  part  of  the 
tract  so  claimed  by  Stout,  which  had  not 
been  inclosed  by  him  or  improved  in  any 
way  or  manner,  lay  in  the  street.  Upon 
proper  application  by  Stout  to  the  mayor 
for  a  deed  to  the  part  so  platted,  a  deed 
was  issued  to  him  by  the  mayor  for  said 
fractional  block,  as  it  was  called.  Stout 
thereafter,  in  May,  1871,  sold  and  conveyed 
said  fractional  block  to  one  James  Dunn, 
in  which  conveyance  he  also  described  the 
land  in  controversy  and  platted  as  a  street. 
The  land  so  platted  as  a  street  had  not 
been  inclosed  up  to  that  date,  May,  1871, 
and  was  not  inclosed  by  said  Dunn  until 
June,  1878,  and,  from  the  time  that  Dunn 
inclosed  it  on  down  to  the  commencement 
of  the  action,  the  city  repeatedly  assert- 
ed its  control  and  right  to  control  over 
said  tract  as  a  part  of  the  streets  of  said 
city,  and  repeatedly  notified  Dunn  to  re- 
move all  fences  and  improvements,  which 
he  promised  to  do. 

In  the  case  at  bar,  the  defendants  and 
their  grantors  had  been  in  the  exclusive, 
actual  possession  of  all  of  said  lots,  and 
had  them  covered  with  buildings,  and  the 
^^arts  not  covered  with  buildings  were  in- 
closed by  fences.  Tliey  were  in  posseasio 
pedis  of  every  square  foot  of  said  lots. 
That  being  true,  the  city  authorities  had 
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notice  of  their  claims,  and  the  surveyor 
had  notice  that  they  were  in  actual  occu- 
pation and  possession  of  said  lots  50  feet 
in  length,  and  had  improvements  thereon. 

In  the  Flanagan  Case,  when  the  survey- 
or came  to  plat  Bois^  City,  he  found  no 
improvements  whatever  on  the  tract  in 
controversy,  and  platted  the  portion 
claimed  by  Dunn  as  a  part  of  the  streets 
of  said  city.  Said  tract  laid  open  as  a 
part  of  said  street  until  1878,— for  more 
than  six  years  after  Dunn  had  purchased 
the  fractional  block  of  Stout, — ^before  he 
fenced  it,  and  when  he  was  notified  by  the 
city  authorities  to  remove  his  fence  from 
said  premises,  he  promised  to  remove  it. 
That  case  is  very  different  from  the  one 
at  bar,  for,  regardless  of  the  E.  B.  True 
survey,  and  regardless  of  the  city  authori- 
ties, which  authorities  never  at  any  time 
claimed  any  portion  of  the  lots  of 
defendants  in  this  case,  nor  notified  them 
to  remove  their  improvements  from  any 
part  of  the  lots,  the  defendants  and  their 
grantors  had  steadfastly  claimed  the  same, 
and  the  most  of  them  had  received  deeds 
from  the  mayor  for  said  lots  50  feet  in 
length.  Their  actions  and  conduct  could 
not  be  taken  as  an  estoppel  against  them; 
while  the  actions  and  conduct  of  Stout 
and  Dunn  in  the  Flanagan  Case  clearly 
show  that  if  they  had  any  rights  to  the 
land  in  controversy  in  that  case,  they 
were  such  as  to  estop  them  from  claiming 
them  against  the  city. 

In  the  case  at  bar  we  find  no  laches, 
waiver  of  rights,  or  ratifications  of  survey 
such  as  would  estop  the  defendants  from 
claiming  said  lots  50  feet  in  length.  So  far 
as  the  record  shows,  the  city  never  has  ques- 
tioned the  right  of  the  defendants  in  this 
action  in  and  to  said  lots  for  their  full 
length,  50  feet. 

Counsel  also  cites  Moore  ▼.  Walla 
Walla,  2  W^ash.  Terr.  184,  2  Pac.  187,  as  a 
case  supporting  his  contention.  The  court 
held  therein  that  a  party  may  by  his  acts 
so  recognize  boundaries  as  marked  out  in  a 
recorded  plat  of  a  city  as  to  estop  him 
from  denying  the  correctness  of  such 
boundaries.  The  court  in  that  opin- 
ion says:  **The  only  title  claimed  by  de- 
fendants was  derived  from  one  D.  S.  Bak- 
er, and  if  the  said  D.  S.  Baker  was  not  in 
a  situation  to  assert  his  title  to  said  land 
as  against  the  public  at  the  time  he  con- 
veyed the  land,  it  will  follow,  under  the 
circumstances  of  this  case,  that  defend- 
ant will  occupy  tlie  same  situation." 

It  would  seem  from  that  .statement  in 
the  opinion,  that  the  grantor  of  the  de- 
fendants in  that  case,  at  the  time  he  sold 
said  lots  to  them,  was  not  in  a  position  to 
asiii'rt    his    title    to    said    land    as    against 


1907. 


SCULLY  V.  SQUIER. 


193 


the  city  authorities.  But  not  so  in  the 
case  at  bar.  The  grantors  of  the  defend- 
ants in  the  case  at  bar  were  in  a  position 
or  situation  to  assert  their  title  to  said 
lots  as  against  the  city  of  Lcwiston,  for 
the  reason  that  they  had  buildings  or  in- 
closures  covering  said  entire  lots,  and 
were  claiming  them  at  the  time  the  entry 
was  made  by  the  mayor.  There  are  other 
facts  stated  in  the  opinion  In  that  case 
which  show  that  the  defendants  recognized 
the  boundaries  of  said  streets  and  lots,  and 
the  court  held  as  follows:  'These  acts 
and  some  others  of  a  similar  nature  ap- 
pearing in  the  record,  in  our  opinion,  es- 
top him  as  above  stated."  That  is  not  a 
case  in  point. 

Counsel  also  cites  Laughlin  v.  Denver, 
24  Colo.  255,  50  Pac.  917.  In  that  case 
it  appears  from  the  averments  of  the  com- 
plaint that  Laughlin  entered  upon  the  land 
in  dispute,  July  13,  1865,  under  a  deed 
from  Andrew  and  Elizabeth  Sagendorf,  and 
had  held  exclusive,  continued,  and  uninter- 
rupted possession  of  said  land  until  Feb- 
ruary, 1893,  when  the  defendant  city, 
without  leave  and  over  the  protest  of 
plaintiiT,  forcibly  entered  upon  said  land, 
and  removed  certain  houses  and  fences,  and 
cut  down  and  removed  certain  trees,  oust- 
ed and  ejected  the  plaintiiT  therefrom,  and 
converted  and  used  said  land  for  a  street. 
It  appears  that  on  May  29,  1865,  the  city 
surveyor  filed  with  the  clerk  of  said  citv 
of  Denver  a  map  of  the  then  city  of  Den- 
ver, which  was  approved  by  the  city  coun- 
cil on  June  22,  1865,  and  filed  for  record 
with  the  clerk  and  recorder  of  the  county 
in  which  said  city  is  located  on  June  29, 
1865.  There  is  shown  on  said  map  outlot 
or  block  No.  257  in  what  is  known  as  the 
"western  division"  of  the  city  of  Denver, 
and  to  the  west  of  said  outlot  is  marked 
"Jefferson  street."  The  land  in  dispute  in 
that  case  was  a  part  of  Jefferson  street, 
and  so  marked.  On  August  29,  1865,  the 
probate  judge,  in  pursuance  of  the  terri- 
torial statute,  conveyed  by.  deed  to  the  de- 
fendant city  the  streets,  lanes,  avenues, 
and  alleys  of  the  city  of  Denver  lying  with- 
in the  tract  of  land  included  in  said  survey- 
or's plat,  including  Jeffersou  street,  which 
deed  was  recorded  on  June  8,  1867.  On 
July  13,  1865,  Laughlin  bought  from  Sagen- 
dorf and  wife,  the  occupants  thereof,  a 
tract  of  land  inclosed  by  a  certain  fence, 
which  included  the  land  described  in  the 
complaint,  upon  which  there  stood  at  the 
time  a  log  house,  and  also  the  land  de- 
scribed in  said  surveyor's  map  as  outlot  or 
block  No.  257,  and  received  from  them  a 
quitclaim  deed,  which  Laughlin  supposed 
described  the  whole  tract,  but  which  in 
fact  conveyed  only  that  portion  designat- 
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ed  as  outlot  No.  257.  Laughlin  entered  in- 
to possession  of  the  land  so  purchased,  and 
occupied  and  lived  in  the  log  house  sit- 
uated thereon,  and  in  1866  planted  trees 
and  built  a  stable,  corral,  barn,  and  out- 
houses, and  in  1871  built  a  frame  house  on 
the  land  in  dispute,  plowed  and  used  the 
balance  of  the  land  for  gardening  and  graz- 
ing purposes;  occupied  and  used,  cultivat- 
ed, and  possessed  said  land  uninterrupted- 
ly from  July  13,  1865,  to  February  10, 
1893,  when  the  city,  under  claim  of  title 
as  aforesaid,  entered  upon  said  land  and 
cut  down  and  removed  the  trees,  houses, 
and  other  improvements  therefrom,  and 
took  possession  of  the  land  in  controversy 
as  a  portion  of  Jefferson  street,  which, 
up  to  the  latter  date,  had  not  been  opened 
or  used  by  the  defendant. 

At  the  outset  the  court  says  in  that  case 
that,  on  the  foregoing  statement  of  facts, 
the  question  determinative  of  the  right  of 
the  parties  is  whether  the  execution  of 
the  deed  of  August  29,  1865,  by  the  pro- 
bate judge,  was  a  valid  exercise  of  his  au- 
thority as  trustee,  and  vested  in  the  city 
the  legal  title  and  the  right  to  the  posses- 
sion of  the  land  in  controversy,  and  if  so, 
whether  such  title  and  right  has  been  lost 
by  nonuser.  In  that  case  the  plaintiff  con- 
tended that  the  deed  wap  unauthorized  so 
far  as  the  land  in  dispute  was  concerned, 
because  no  street  was  laid  out  over  the 
same  at  the  time  of  its  execution,  and  the 
court  says:  "lliis  objection  would  merit 
very  serious  consideration  if  the  plaintiff 
was  in  a  position  to  urge  it,  since  the 
streets  which  the  people  or  legal  authori- 
ties have  a  right  to  have  conveyed  are 
such  only  as  are  actually  used  or  laid  out 
at  the  time  of  the  entry  of  the  town  site." 

And  further  says:  "A  trustee  is  not 
authorized  to  designate  any  of  the  site  in 
the  poeTsession  of  an  actual  occupant,  as  a 
part  of  a  street." 

This  last  statement  is  what  we  hold  in 
this  case;  that  the  trustee-mayor  had  no 
authority  to  designate  any  part  of  the 
town  site  that  was  in  the  possession  of  an 
actual  occupant,  as  a  part  of  a  street.  The 
court  then  proceeds  and  says:  "But  in 
view  of  the  relation  that  the  plaintiff  holds 
to  the  property,  in  our  opinion  he  is  pre- 
cluded from  assailing  the  validity  of  this 
deed  upon  this  ground.  He  was  not  an  oc- 
cupant of  the  land  at  the  time  the  town 
site  was  entered,  and  the  title  thereto  vest- 
ed in  the  trustee,  nor  has  he  ever  succeed- 
ed to  the  right  of  the  then  occupants." 

While  in  the  case  at  bar  we  hold  from 
the  evidence  that  the  respondents  did  de- 
rive their  rights  from  the  fact  of  being  on 
the  land  at  the  time  it  was  entered  by  the 
mayor,  or  derived  their  rights  from  their. 
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predecessors  who  were  on  the  lots  at  the 
time.  However,  if  in  fact  the  rule  laid 
down  in  that  case  is  contrary  to  the  rule 
that  we  have  laid  down  in  this  case,  we 
are  not  inclined  to  follow  it.  In  that  case 
the  court  held  that  Laughlin  had  no  right 
by  adverse  possession,  as  the  deed  under 
which  he  claimed  did  not  purport  to  con- 
vey the  land  in  controversy,  and  therefore 
did  not  constitute  color  of  title.  In  the 
case  at  bar,  the  respondents  in  their  pred- 
ecessors in  interest  have  been  in  the  actual 
physical  possession  of  the  said  lots  their 
entire  length,  50  feet,  for  thirty-five  or 
forty  years,  and  the  city  has  not  at  any 
time  molested,  interfered  with,  or  disput- 
ed their  right  and  ownership  therein. 

Laches  cannot  be  imputed  to  the  re- 
spondents because  they  have  not  brouglit 
an  action  against  the  city  to  determine 
their  rights,  as  they  were  in  possession  and 
in  absolute  control  of  said  lots.  The  re- 
spondents  and  their  predecessors  in  inter- 
est having  been  in  possession  of  the  lots 
involved  in  this  case,  with  improvements 
covering  the  entire  lots,  claiming  them  as 
their  own  and  exercising  acts  of  ownership 
over  them,  the  principle  of  estoppel  cannot 
be  invoked  against  them  because  they  have 
not  been  more  aggressive,  and  brought 
suits  against  the  city  for  the  purpose  of  es- 
tablishing their  rights  thereto, 

A  rehearing  is  denied. 

Affirmed  by  Supreme  Court  of  the  United 
States,  Nov.  29,  1909,  216  U.' S.  144,  64  L. 
ed.  131,  30  Sup.  Ct.  Rep.  61. 


KANSAS  SUPREME  COURT. 

BETHANY  HOSPITAL  COMPANY 

v. 

NELLE  K.   HUBBARD  PHILIPPI,  Appt. 
(82  Kan.  64,  107  Pac.  530.) 

Jury  —  riiirht  to,  In  will  contest. 

1.  An  action  by  a  devisee  under  a  will 
conceded  to  be  valid,  to  cancel  and  set  aside 
a  deed  which  the  maker  of  the  will  was 
fraudulently  procured  to  execute  when  he 
was  of  unsound  mind,  is  equitable  in  char- 
acter, and  tliereforc  neither  party  is  entitled 
to  a  jury  trial  of  the  same  as  a  matter  of 
right. 

Trial  —  snbmissfon  to  jury  —  effect. 

2.  The  trial  court,  having  called  a  jury 
to  answer  special  questions  of  fact,  was  at 
liberty  either  to  adopt  the  answers  returned 
by  the  jury,  or  to  ignore  them  and  make 
findings  of  its  own,  based  upon  an  inde- 
pendent consideration  of  the  testimony. 

Headnotes  bv  Johnston,  Ch.  J. 
80  L.K.A.(N.&.) 


Action  —  by  devisee  nnder  will  —  pre- 
mature commencenient. 

3.  Where  the  devisee  of  the  will  brought 
the  action  before  the  will  was  probated,  and 
later,  when  it  was  probated,  filed  an  amend- 
ed and  supplemental  petition  on  which  the 
cause  of  action  was  tried,  the  objection  that 
the  action  was  prematurely  brought  became 
immaterial. 

Deed  —  execution  by  insane  person  — > 
validity  —  cancelation  —  will  —  rev- 
ocation—rights of  devisee. 

4.  A  deed  executed  by  an  insane  person 
to  one  who  has  knowledge  of  the  mental  in- 
capacity of  the  grantor,  and  who  gives  no 
substantial  consideration  for  the  property, 
is  an  absolute  nullity,  which  does  not  oper- 
ate to  revoke  a  valid  will  previously  made 
by  the  grantor,  and  a  devisee  under  the 
will  has  sufiicient  interest  to  justify  him  in 
maintaining  an  action  against  the  grantee 
to  declare  the  deed  to  be  void,  although 
there  has  been  no  prior  disaffirmance  of  the 
deed,  or  a  tender  back  of  the  nominal  con- 
sideration paid  by  the  grantee. 

Pleading  —  duplicity. 

6.  A  petition  alleging  that  the  deed  was 
void  because  of  the  mental  weakness  of  the 
grantor  and  the  undue  influence  exercised 
upon  him  while  in  that  condition,  and  ask- 
ing to  have  the  deed  adjudged  to  be  void, 
states  only  a  single  cause  of  action. 

Deed  —  validity  —  mental  capacity  of 
g:rantor  —  evidence  —  sufficiency. 

6.  The  testimony  examined,  and  held  to  be 
sufiicient  to  uphold  the  finding  of  the  trial 
court  that  the  grantor  was  without  mental 
capacity  to  execute  the  deed  in  question. 

(March  12,  1910.) 

Vfote,  —  Bight  of  devisee  or  legatee  to 
attack  conveyance  or  transfer  hy 
testator. 

The  rule  declared  in  the  above  case  that 
a  devisee  has  sufficient  interest  in  the  prop- 
erty devised  to  him  to  enable  him  to  at- 
tack a  transfer  by  his  testator  of  the  prop- 
erty devised,  finds  support  in  Hickman  v. 
Meier,  213  111.  607,  72  N.  E.  1121,  in  which 
a  deed  obtained  by  undue  influence  was  set 
aside  after  the  grantor's  death  at  the  suit 
of  the  residuarv  devisees  under  his  will. 
The  court  declared  the  law  to  be:  "That 
where  a  deed  or  other  conveyance  has  been 
procured  by  undue  influence,  if  it  be  not 
ratified  by  the  party  making  it  after  the 
undue  influence  has  ceased  to  operate,  it 
mav  be  set  aside  after  his  death  at  the  suit 
of  those  who  succeed  to  his  rights." 

And  in  Valpey  v.  Rea.  130  Mass.  384,  it 
was  held  that  a  judgment  creditor  of  a  dev- 
isee whose  testator  had  some  time  after 
the  execution  of  his  will  conveyed  the  prem- 
ises to  the  tenant  could,  upon  the  trial  of 
a  writ  of  entry  for  the  land  devised,  show 
that  the  grantor  was  insane  at  the  time 
he  executed  the  deed.  The  court  laid  down 
the  following  rule  of  law:  "The  deed  of 
an  insane  person  is  inefl'ectual  to  convey  a 
title  to  land,  good  against  the  grantor^  or 
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APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Allen  Coun- 
ty quieting  title  to  certain  real  property. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  Ijittlefield,  Campbell  & 
Goshorn,  William  H.  Clark,  W.  J.  Cos- 
tlgan,  and  F.  M.  Harris  for  appellant. 

Messrs.  Ewing,  Gard,  &  Gard  with 
Messrs.  W.  S.  Jenks,  Nelson  Case,  and 
Ij.    W.    Kepllnger   for   appellee. 

Johnston,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  action  was  brought  by  the  Bethany 
Hospital  Company,  to  which  certain  prop- 
erty was  devised  by  the  will  of  Samuel  B. 
Kohrbaugh,  to  declare  a  deed  to  be  void  and 
to  enjoin  the  conveyance  or  encumbrance  of 
the  property  by  the  defendant,  Nelle  K. 
Hubbard  Philippi,  who  claimed  the  prop- 
erty under  a  deed  alleged  to  be  absolutely 
void  and  to  have  been  fraudulently  obtained. 
It  appears  that  in  March,  1903,  Samuel  B. 
Rohrbaugh  executed  a  will  which,  among 
other  devise's,  gave  the  hospital  company 
property  in  the  city  of  Ottawa,  known  as 
the  Boston  Store  Building,  worth  about 
$25,000,  and  it  is  conceded  that  the  testa- 
tor was  of  soun4  and  disposing  mind  when 
the  will  was  made.    On  February  22,  1907, 


about  two  months  before  Rohrbaugh  died, 
he  signed  a  deed  which  purported  to  con- 
vey the  property  in  question  to  Nelle  K. 
Hubbard  Philippi.  This  conveyance  is  at- 
tacked by  the  hospital  company  on  the 
ground  that  Rohrbaugh  was  of  unsound 
mind  at  the  time  it  was  made,  and  further 
that  defendant  and  others  interested  took 
advantage  of  the  grantor's  enfeebled  mental 
condition  and  by  undue  influence  obtained 
the  execution  of  the  deed.  It  appears  that 
Rohrbaugh  had  been  successfully  engaged 
in  the  lumber  business  in  Ottawa  for  about 
forty  years,  and  until  his  death,  in  1907. 
During  that  time  he  had  acquired  property 
worth  about  $150,000.  In  the  last  years  of 
his  life  the  active  charge  and  detailed  work 
of  the  business,  including  the  payment  of 
bills,  the  collection  of  accounts,  and  the 
signing  of  checks  and  contracts,  was  attend- 
ed to  bv  Charles  H.  Constant,  who  had  a 
partnership  interest  in  the  lumber  business. 
Since  1905,  however,  Samuel  R.  Hubbard,  a 
nephew  of  Rohrbaugh  and  a  brother  of  de- 
fendant, who  also  had  an  interest,  assisted 
to  some  extent  in  the  management  of  the 
business.  In  1882  Rohrbaugh's  wife  died, 
when  their  son  was  four  years  old,  and  the 
boy  made  his  home  with  Mrs.  Hubbard,  a 
sister  of  Mrs.  Rohrbaugh,  until  his  death 
about     sixteen     years     later.       Rohrbaugh 


against  his  heirs  and  devisees,  unless  it  is 
confirmed  by  the  grantor  himself  when  of 
sound  mind,  or  by  his  legally  constituted 
guardian,  or  by  his  heirs  or  devisees." 

And  the  language  quoted  from  the  case 
last  cited  was  repeated  in  Brigham  v.  Fayer- 
weather,  144  Mass:  48,  ]0  N.  E.  735,  and 
it  was  held  that  a  devisee  could  maintain 
a  bill  in  equity  to  set  aside,  upon  the 
ground  of  mental  incapacity,  a  mortgage 
executed  by  his  testatrix  to  a  creditor  who 
practised  no  fraud. 

And  in  Le  Gendre  v.  Goodridge,  46  N.  J. 
£q.  419,  19  Atl.  543,  it  was  held  that  though 
the  executors  under  a  will  by  which  prop- 
erty was  conveyed  to  them  in  trust  for  cer- 
tain beneficiaries  were  proper  parties  to 
bring  an  action  to  set  aside  a  deed  of  the 
testatrix  conveying  the  property  so  devised, 
such  beneficiaries  had  a  right  to  bring  the 
action  w^ithout  first  asking  the  executors 
to  bring  it  or  notifying  them  that  judicial 
relief  was  desired  against  the  deed.  Tlie 
court  said :  "The  complainants  are  the  only 
persons  who,  as  between  the  executors  and 
themselves,  have  the  least  beneficial  inter- 
est in  the  result  of  this  suit.  If  the  deed 
is  set  aside  and  the  lands  are  recovered, 
they  will  go,  it  is  true,  to  the  executors, 
but  not  for  their  benefit,  but  for  the  benefit 
of  the  complainants.  If  a  wrong  exists,  the 
complainants  are  the  persons  who  are  in- 
jured, and  not  the  executors,  so  that  it 
would  seem  to  be  undeniable  that,  unless 
it  be  true  that  a  person  may  sufTer  a  wrong 
without  having  a  right  to  demand  judicial  > 
30  L.R.A.(N.S.) 


redress  in  his  own  name  against  the  wrong- 
doer, this  action  is  properly  brought." 

And  in  Van  Deusen  v.  Sweet,  51  N.  Y. 
378,  an  action  of  ejectment  by  a  devisee 
against  one  claiming  under  a  deed  from  the 
testator,  and  in  which  it  was  contended  that 
if  the  plaintiff  had  any  remedy  based  upon 
the  alleged  incompetency  of  the  grantor  to 
execute  the  deed,  in  the  absence  of  fraud  and 
before  office  found,  it  was  by  an  equitable 
action  to  set  aside  the  deed,  the  court  de- 
clared that  the  deed  of  a  ^'totally  and  posi- 
tively incompetent"  person  was  not  merely 
voidable,  but  absolutely  void,  and  never  had 
any  legal  existence  or  vitality;  that  there- 
fore there  w^as  nothing  to  be  set  aside  by 
the  interposition  of  a  court  of  equity;  and 
that  the  fact  of  its  absolute  nullitv  was 
available  to  overcome  and  avoid  the  de- 
fense set  up  under  it  to  defeat  plaintiff's 
claim.  Chief  Commissioner  Lott,  after  ar- 
riving at  this  conclusion,  said  that  he 
deemed  it  proper  to  add  that  he  did  not 
wish  to  be  understood  or  to  intimate  that 
he  had  any  doubt  that  it  would  have  been 
competent  for  the  plaintiff  to  have  shown 
that  the  deed  was  voidable  if  that  had  been 
necessary  to   defeat  the  defendant's  claim. 

And  in  Goodyear  v.  Adams,  1  Silv.  Sup. 
Ct.  185,  5  N.  Y.  Supp.  275,  which  was  an 
action  to  foreclose  a  mortgao^e,  it  was  held 
that  the  defendants,  who  claimed  title  to 
the  mortcfaged  premises  through  a  will  from 
the  mortgagor's  grantor,  could  show  the 
mental  incapacity  of  the  grantor  when  he 
executed  his  deed  to  the  mortgagor. 
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boarded  with  the  Hubbard  family  most  of 
the  time  after  the  death  of  his  wife,  and  it 
appears  that  he  was  greatly  attached  to 
Nelle  K.  Hubbard,  generously  contributing 
towards  her  education,  and  was  greatly 
pleased  with  her  progress.  In  the  will  men- 
tioned Rohrbaugh  gave  defendant  and  the 
several  members  of  the  Hubbard  family  a 
number  of  pieces  of  real  property,  which  to- 
gether were  worth  approximately  $55,000, 
and  also  considerable  personal  property. 
It  appeared,  too,  that  he  was  a  member 
of  the  Methodist  church,  to  which  he  had 
given  liberally  of  his  means,  and  he  had 
made  provisions  for  it  and  other  Methodist 
institutions  in  his  will.  There  is  evidence 
tending  to  show  that  early  in  1900,  Rohr- 
baugh then  being  about  seventy-six  years 
of  age  and  affected  with  rheumatism  and 
other  ailments,  became  weak  of  body  and 
feeble  of  mind,  and  that  his  mental  de- 
generation gradually  increased  until  his 
death.  On  February  20,  1907,  a  proceeding 
to  inquire  into  his  mental  condition  and 
for  the  appointment  of  a  guardian  to  take 
care  of  him  and  his  estate  was  begun  on 
the  application  of  some  of  his  neighbors 
who  were  members  of  his  church.  Accord- 
ing to  much  of  the  testimony  he  did  not 
comprehend  the  nature  of  the  proceeding, 
and  seemed  to  understand  that  he  was  un- 


der arrest,  and  was  therefore  very  much 
angered  at  those  who  instituted  it  and 
greatly  agitated  because  of  it  A  hearing 
of  the  application  was  had  on  February  26, 
1907,  but  the  jury  failed  to  agree.  While 
the  proceeding  was  pending,  and  while 
Rohrbaugh  was  surrounded  by  the  Hub- 
bards  and  witnesses  chosen  by  them  and 
their  attorney,  he  signed  deeds  prepared  for 
him  which  on  their  faces  conveyed  to  de- 
fendant and  other  members  of  the  Hubbard 
family  nearly  his  entire  estate  for  a  nominal 
consideration  and  his  love  and  affection  for 
the  grantees.  Sliortly  after  the  execution 
of  the  deeds  and  tlie  hearing  mentioned  Mrs. 
Hubbard  took'  him  to  Excelsior  Springs, 
and  there  he  rapidly  grew  weaker,  and  died 
on  April  15,  1907.  Before  the  will  had  been 
oflfered  for  probate,  and  on  April  24,  1907, 
this  action  was  begun.  The  will  was  pro- 
bated on  April  29,  1907,  and  on  May  3, 
1907,  an  amended  and  supplemental  peti- 
tion was  filed,  setting  forth  a  copy  of  the 
will  and  the  probate  of  the  same,  and  under 
it  the  case  was  tried.  The  defendant  an- 
swered, setting  up  her  deed  from  Rohr- 
baugh, and  asking  that  her  title  be  quieted 
as  against  the  plaintiff,  and  that  it  be 
barred  from  claiming  any  interest  or  estate 
in  the  property.  The  defendant  demanded 
a  jury  trial  as  a  matter  of  fight,  which  was 


In  Bensell  v.  Chancellor,  5  Whart.  371, 
34  Am.  Dec.  561,  an  action  of  ejectment  by 
devisees  against  one  claiming  under  a  deed 
from  their  testator,  plaintiffs  were  held  to 
be  barred  by  the  statute  of  limitations,  but 
no  question  was  raised,  apparently,  as  to 
their  right  to  maintain  the  action. 

In  Powell  V.  Powell,  30  Ala.  697,  which 
was  a  contest  of  a  will  offered  bv  the  lej^a- 
tees  therein  and  contested  bv  the  testator's 
distributees  and  next  of  kin,  upon  the 
ground,  among  others,  that  the  testator 
had  by  deed  conveyed  the  entire  property 
devised  and  bequeathed  by  the  instrument 
propounded,  it  was  held  that  by  statute  an 
alteration  of  the  estate  devised  or  be- 
queathed did  not  per  se  revoke  the  will,  but 
whatever  interest  remained  in  the  testator 
passed  by  the  will  to  his  devisee  or  lenjatee, 
unless  an  intention  to  revoke  expressly  ap- 
peared. The  court  said:  "Applying  this 
rule  to  the  case  before  us,  we  find  that  a 
substantial  interest  remained  in  the  tes- 
tator; either  a  large  balance  of  unpaid 
purchase  money,  or,  more  likely,  a  right  to 
vacate  the  deed  ...  on  account  of 
fraud  in  its  procurement."  Accordingly,  a 
demurrer  was  sustained  to  a  plea  setting 
forth  the  ground  mentioned. 

In  Wolf  V.  Harris  (Or.)  106  Pac.  1016, 
a  deed  of  a  deceased  was  set  aside  upon  the 
ground  that  it  was  procured  by  fraud  and 
undue  influence,  at  tlie  suit  either  of  his 
heirs  or  devisees,  probably  the  latter,  since 
the  court  refers  to  a  will  that  the  deceased 
made  after  the  execution  of  the  deed.  No 
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question  appears  to  have  been  raised  as  to 
the  right  of  the  plaintiff  to  maintain  the 
action. 

An  extensive  search  has  disclosed  no  spe- 
cific holding  which  throws  any  doubt  upon 
the  rule  as  established  by  the  cases  here  re- 
viewed, though  in  Hunt  v.  Weir,  4  Dana, 
347,  the  court,  in  holding  that  a  purchaser 
under  a  land  contract  seeking  a  rescission 
tliereof  on  the  ground  that  the  title  was 
derived  through  the  mesne  grantor,  who 
was  insane,  must  show  that  the  conveyanct; 
had  been  set  aside  at  the  instance  of  those 
who  had  a  right  to  avoid  it,  used  the  fol- 
lowing language:  "If  the  grantor  were  in- 
sane, still  his  deed  passed  the  legal  title, 
subject  to  be  defeated  not  by  the  mere  alle- 
gation and  proof  of  the  fact  of  insanity,  by 
anyone  who  might  feel  an  interest  in  over- 
turning the  deed;  but,  after  the  death  of 
the  grantor,  only  at  the  election  of  his  heirs, 
made  under  circumstances  which  do  not  pre- 
clude them  from  setting  it  aside;"  and  in 
Hunt  v.  Rabitoav,  125  Mich.  137,  84  Am. 
St.  Rep.  663,  84*  N.  W.  69,  which  was  an 
action  for  partition  where  the  complainants 
claimed  title  under  a  deed  from  the  state 
as  escheated  land,  the  court  denied  their 
right  to  question  a  former  deed  of  partition, 
one  of  the  parties  to  which  was  an  incompe- 
tent person,  upon  the  ground  that  they 
were  "neither  privies  in  blood  nor  legal 
representatives"  of  such  incompetent  per- 
son, "and  only  these  two  classes  can  avoid 
the  deed  of  an  in^sane  grantor." 
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denied.  Some  special  questions,  liowover, 
were  submitted  to  a  jury  to  aid  the  court, 
but  that  jury  failed  to  agree,  and  anothei 
waa  called,  to  which  issues  of  fact  were  re- 
ferred, but  the  answers  returned,  which  in 
the  main  were  favorable  to  defendant,  were 
not  adopted  by  the  court.  Upon  independ- 
ent consideration  of  the  evidence  the  court 
made  findings  of  its  own. 

Although  demanded  by  the  appellant,  slie 
was  not  entitled  to  a  jury  trial.  The  action 
was  equitable  in  its  nature,  brought  to  de- 
clare a  deed  void,  and  to  remove  a  cloud 
upon  the  title  which  it  is  claimed  passed  to 
appellee  under  the  provisions  of  the  will. 
In  connection  with  this  relief  an  injunction 
against  transferring  or  encumbering  the 
property  by  the  grantee  in  the  deed  was 
asked.  The  appellant  in  her  answer  recog- 
nized the  equitable  character  of  the  pro- 
ceeding, and  asked  to  have  her  title  quieted 
as  against  the  claim  of  appellee.  In  such  a 
case  a  jury  may  be  called  to  answer  special 
questions  submitted  to  it,  but  the  answers 
of  the  jury  are  not  binding  on  the  court. 
It  may  ignore  them,  and  upon  independent 
considerations  make  findings  of  its  own,  as 
the  trial  court  did  in  this  instance.  Me- 
dill  V.  Snyder,  61  Kan.  15,  78  Am.  St.  Rep. 
307,  68  Pac.  962.  There  is  a  contention, 
however,  that  appellee  did  not  have  such 
an  interest  in  the  property  as  warranted  it 
in  maintaining  an  action  against  appellant. 
It  is  first  argued  that  the  will  was  not  pro- 
bated when  the  original  petition  was  filed, 
but  this  is  accounted  for  in  the  averments 
of  the  pleading.  The  question  is  not  a  prac- 
tical one,  as  the  amended  and  supplemental 
petition  was  filed  after  the  will  had  been 
probated,  and  besides  the  due  execution  of 
the  will  was  not  in  controversy.  The  pro- 
bating of  the  will  furnishes  evidence  of  an 
effective  gift  and  the  transfer  of  title,  and 
the  will  when  probated  takes  effect  by  rela- 
tion from  the  time  of  the  testator's  death. 
It  is  earnestly  argued  that  the  deed,  being 
valid  on  its  face,  and  at  most  only  voidable, 
operated  to  revoke  the  will,  that  if  a  fraud 
was  committed  on  Rohrbaugh,  he  was  the 
only  party  who  could  complain,  and  that 
one  subsequently  acquiring  an  interest  in 
the  property  cannot  set  up  the  fraud  of  ap- 
pellant in  obtaining  the  conveyance.  Rohr- 
haugh,  it  is  said,  was  at  liberty  to  forgive 
the  wrong,  and  in  any  event  his  right  to 
contest  the  validity  of  the  deed  was  in- 
capable of  transfer  to  anyone.  It  is  fur- 
ther contended  that  there  was  no  disaf- 
firmance by  Rohrbaugh,  or  anyone  in  his 
behalf,  although  there  was  ample  time  for 
such  action  between  the  execution  of  the  deed 
and  his  death,  and  that  disaffirmance  must 
precede  the  bringing  of  an  action. 

It  is  true  that  while  the  testator  lives,  a 
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gift  or  devise  is  only  a  po.«?sibllity,  and,  fur- 
ther, that  a  will  only  speaks  from  the  time' 
of  the  testator's  death.  It  is  also  true  that 
one  who  attacks  a  deed  or  other  instrument 
of  revocation  must  have  a  vested  interest 
in  the  property.  On  the  theory  of  appellee 
it  had  an  interest  when  the  action  was 
brought.  It  contended,  and  the  trial  court 
found,  that  the  deed  was  an  absolute  nulli- 
ty. If  Rohrbaugh  had  no  capacity  to  exe- 
cute a  deed,  no  property  was  conveyed.  If 
the  instrument  signed  was  an  utter  nullity, 
Rohrbaugh  was  the  owner  of  the  property, 
at  the  time  of  his  death.  If  the  title  of  the 
property  was  in  Rohrbaugh  when  he  died, 
it  became  subject  to  the  provisions  of  the 
will  and  passed  to  the  appellee.  The  theory 
of  the  appellee  was  not  that  the  deed  was 
merely  voidable,  but  that  it  was  utterly 
void,  and  hence  the  rules  suggested  by  ap- 
pellant are  not  applicable.  If  the  deed  did 
not  transfer  the  title  from  Rohrbaugh,  then 
appellee  acquired  the  complete  title  to  the 
property  upon  the  death  of  Rohrbaugh,  and 
also  the  right  to  bring  an  action  to  hare  the 
deed  declared  void.  This  question  was 
raised  and  directly  decided  in  Waller  v. 
Julius,  68  Kan.  314,  74  Pac.  157.  That  was 
an  action  to  cancel  a  deed  made  without 
consideration  by  one  of  unsound  mind. 
Waller  claimed  title  under  an  agreement 
with  the  grantor  and  her  husband,  to  the 
effect  that  if  she  cared  for  them  during 
their  lives,  the  property  would  become  hers. 
After  the  death  of  her  husband  the  grantor 
conveyed  the  property  to  Julius.  Waller 
brought  the  action,  and  it  was  argued  that 
she  had  no  interest  and  no  standing  to  chal- 
lenge the  deed  for  fraud  or  want  of  con- 
sideration. The  court  met  this  claim  by 
saying:  *'The  action  is  not  an  attack  upon 
a  deed  voidable  for  fraud  and  want  of  con- 
sideration, but  an  effort  to  clear  the  record 
of  an  apparent  deed  that  is  in  fact  no  deed 
at  all,  because  made  by  an  insane  grantor 
to  a  grantee  who  knew  of  her  incapacity, 
and  who  gave  nothing  for  it.  True,  it  is 
said  that  as  a  general  rule  a  deed  made  by 
a  person  of  unsound  mind,  who  has  not  been 
judicially  declared  insane,  is  not  wholly 
void.  .  .  .  But  this  rule  grows  out  of 
practical  considerations  and  is  for  the  bene- 
fit of  innocent  grantees  for  value.  One  who 
takes  a  deed,  paying  nothing  for  it,  and 
knowing  the  grantor  to  be  insane,  is  not 
within  its  reason,  and  ifl  not  protected  by 
it.  The  caution  with  which  this  court  has 
held  that  the  deed  of  an  insane  person  can 
ever  be  treated  otherwise  than  as  absolutely 
void  confirms  this."  The  case  of  Gribben 
V.  Maxwell,  34  Kan.  8,  55  Am.  Rep.  233,  7 
Pac.  584,  cited  by  appellant,  belongs  in  an 
exceptional  class  of  cases,  and  lays  down 
the  rule  that  one  who  in  good  faith  pur- 
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chases  property  from  an  insane  person  be 
fore  there  is  an  inquisition,  without  knowl- 
edge of  the  insanity,  for  a  fair  and  reason- 
able consideration,  no  advantage  being 
taken  by  the  purchaser,  does  not  lose  every- 
thing, and  the  guardian  of  the  insane  per- 
son is  not  permitted  to  recover  tlie  land 
without  returning  the  consideration.  This 
rule  is  applied  for  the  protection  of  an 
innocent  party,  and  to  prevent  a  representa- 
tive of  the  insane  person  from  obtaining 
and  keeping  the  property,  as  well  as  the 
consideration  honestly  paid.  Even  in  that 
case  the  court  took  pains  to  state  the  gen- 
eral rule  to  be  that  "the  contract  of  a  luna- 
tic is  void  per  se.  The  concurring  assent 
of  two  minds  is  wanting.  'They  who  have 
no  mind  cannot  "concur  in  mind"  with  one 
another,  and,  as  this  is  the  essence  of  a 
contract,  they  cannot  enter  into  a  con- 
tract,'"—citing  Powell  V.  Powell,  18  Kan. 
371,  26  Am.  Rep.  774.  Leavitt  v.  Files,  38 
Kan.  26,  15  Pac.  891,  belongs  in  the  same 
class,  and  applies  the  rule  that  if  a  con- 
tract 'is  entered  into  in  good  faith,  and  no 
advantage  is  taken  of  the  person  of  unsound 
mind,  it  would  be  inequitable  to  allow  him 
to  recover  the  property  and  retain  the  price 
paid  by  the  purchaser.  Strictly  speaking,  a 
party  dealing  with  a  person  non  compos 
mentis  does  not  recover  on  the  contract  it- 
self, but,  having  dealt  fairly  with  the  per- 
son of  unsound  mind,  and  in  ignorance  of 
his  incapacity,  he  is  deemed  to  be  entitled  to 
that  with  which  he  has  honestly  parted,  and 
is  not  required  to  surrender  both  the  prop- 
erty and  its  price.  The  present  case,  how- 
ever, does  not  come  within  any  of  these 
exceptions  to  the  general  rule.  According 
to  the  averments  and  much  of  the  evidence, 
no  substantial  consideration  was  paid.  The 
conveyance  was  not  obtained  in  good  faith 
by  the  grantee.  She  had  knowledge  of  the 
incapacity  of  the  grantor.  She  did  take  ad- 
vantage of  his  mental  weakness,  and  by  un- 
due influence  procured  the  execution  of  the 
deed.  If  these  facts  are  established,  the 
deed  was  absolutely  void.  Even  if  there 
had  been  good  faith,  there  was  no  considera- 
tion to  return,  because,  as  we  have  seen, 
only  a  nominal  consideration  was  paid.  If 
the  deed  had  no  existence  or  force,  it  had 
no  effect  on  the  will  which  is  admitted  to  be 
valid,  and  so  it  has  been  said  that  "if  the 
deed  is  void  or  inoperative  as  a  deed,  it 
should  not  be  allowed  an  incidental  opera- 
tion by  way  of  revocation."  [I  Redfield, 
Wills,  4th  ed.  p.  344] ;  Graham  v.  Burch. 
47  Minn.  171,  28  Am.  St.  Rep.  339,  49  N. 
W.  697. 

A  formal  disafldrmance  was  not  a  pre- 
requisite step  to  the  bringing  of  the  action 
to  get  rid  of  the  void  conveyance.  Disaf- 
firmance bv  one  without  mental  capacity 
30  L.R.A.Tx.S.) 


would  have  been  unavailing,  and  so  far  as 
appellee  is  concerned,  it  appears  to  have 
taken  prompt  action  after  the  death  of  the 
testator  and  the  passing  of  the  property  to 
it. 

Error  is  assigned  on  the  refusal  of  the 
court  to  require  appellee  to  elect  upon 
which  cause  of  action  it  would  rely.  Ap- 
pellant's theory  appears  to  be  that  the  pe- 
tition sets  out  two  causes  of  action;  the 
first  that  the  grantor  of  the  deed  was  with- 
out mental  capacity,  and  the  second  that 
the  execution  of  the  deed  was  procured  by 
undue  influence,  and,  further,  that  these 
are  inconsistent  claims.  There  was  in  fact 
but  one  cause  of  action, — one  main  object 
sought,  and  that  was  the  getting  rid  of  the 
void  deed.  Only  one  deed  was  involved, 
and  it  was  alleged  to  be  void  because  of  the 
mental  weakness  of  the  grantor  and  the 
undue  influence  exercised  upon  him  in  his 
weak  condition.  These  grounds  may  co- 
exist, and  are  not  inconsistent  in  the  sense 
that  will  prevent  proof  showing  both.  Each 
is  a  reason  for  adjudging  the  deed  to  be 
a  nullity,  and  together  they  give  but  one 
right  of  relief  and  constitute  but  one  cause 
of  action.  Washington  Nat.  Bank  v.  Wood- 
rum,  60  Kan.  34,  65  Pac.  330;  Howard  v. 
Carter,  71  Kan.  85,  80  Pac.  61;  Lattin  v. 
McCarty,  41  N.  Y.  107;  Maxwell,  Code  PI. 
96. 

Two  objections  to  rulings  on  testimony 
are  briefly,  presented,  but  neither  of  them 
are  deemed  to  be  material.  It  is  said  that 
Judge  Smart,  the  executor  of  the  will,  was 
permitted  to  relate  conversations  with  Rohr- 
baugh  which  occurred  when  the  relation  of 
attorney  and  client  existed  between  them. 
We  find  no  basis  in  the  evidence  for  holding 
that  such  relation  then  existed.  The  other 
objection  is  the  exclusion  of  the  testimony 
of  a  physician  called  to  treat  Rohrbaugh 
at  Excelsior  Springs  relating  to  his  condi- 
tion at  that  time.  The  doctor  was  asked, 
and  not  allowed  to  give  his  opinion,  as  to 
Rohrbaugh's  sanity  based  on  information 
outside  of  what  he  had  obtained  in  a  pro- 
fessional way.  It  would  have  been  very 
difficult  to  have  found  a  line  between  the 
professional  and  nonprofessional  informa- 
tion of  this  witness,  and  it  is  very  doubtful 
if  any  of  the  proposed  testimony  would  have 
been  competent.  Each  party  produced  a 
great  volume  of  testimony  relating  to  the 
mental  condition  of  Rohrbaugh;  and,  even 
if  any  of  the  testimony  of  the  doctor  was 
other  than  confidential,  or  could  have  been 
brought  within  the  region  of  competency, 
its  exclusion  can  hardly  be  regarded  as  ma- 
terial error. 

The  remaining  question  as  to  the  mental 
condition  of  Rohrbaugh  when  the  deed  was 
executed  has  been  determined  upon  the  tea- 
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timony  of  those  who  were  near  to  and  asso- 
ciated with  him  in  the  last  year  of  his  life, 
as  well  as  upon  the  evidence  given  by  ex- 
perts, who  testified  as  to  the  mental  disease 
with  which  he  was  afflicted.  \Vhile  there 
was  a  sharp  conflict  in  the  testimony  on  this 
question,  there  was  a  great  deal  of  evidence 
of  a  convincing  character  tending  to  show 
incapacity.  The  findings  of  the  trial  court 
indicate  the  nature  of  his  malady,  and  the 
stage  to  which  it  had  progressed  when  the 
deed  was  signed.  Among  other  things  the 
court  found: 

"  (11)  That  the  mental  malady  with  which 
said    Samuel    B.    Rohrbaugh    was    afflicted 
seemed  progressive  in  character,  and  grew 
worse,  showing  a  gradual  but  sure  impair- 
ment of  the  mental  faculties,  more  especial- 
ly those  of  memory,  will  power,  concentra- 
tion  of  thought,  and  judgment;    such  fea- 
tures  and   symptoms   being   manifested   as 
early   as    February,     3900,    and    gradually 
growing  worse  until   the  same  culminated 
in  his  death.     He  spent  much  of  his  time 
during  the  last  months,  of  his  life  sitting  in 
bis   lumber-yard   office;   he  would   sit  in  a 
posture  inclined  forward,  have  a  vacant  ex- 
pression on  his  face,  and  seemingly  totally 
oblivious  to  surroundings;  he  would  awake 
from    such   stupors,    and   would    make   at- 
tempts to  transact  business,  but  would  im- 
mediately forget  prices  and  quantities  and 
qualities;   this  condition  of  mind,  by  Sep- 
tember,   1906,  manifested   itself   in  his  be- 
coming   unable   to   dress   himself   unaided; 
he   became   subject   to   delusions,   at   times 
imagining    that   burglars   had   been    in   his 
room  at  nights,  and  having  conflicts  with 
them;   at  times  imagining  seeing  men  and 
teams  and  other  objects  where  none  existed; 
on  different  occasions  he  became  lost,  and 
had  to  be  assisted  and  guarded  in  going  to 
and  from  his  meals  only  a  short  distance, 
and  along  a  route  long  and  familiarly  known 
to  him  for  years  before;  on  difl'erent  occa- 
sions he  wandered  into  the  house  or  onto 
the    premises    of    neighbors    adjoining    his 
boarding  place;  on  one  occasion  during  the 
month  of  November,  1906,  he  imagined  he 
had  been  robbed,  or  there  were  burglars  in 
his  room,  and  opened  his  windows  at  night, 
making  an  outcry;  soon  after  these  demon- 
strations  on  the  part  of  Samuel  B.  Kohr- 
baugh,  Mrs.  Ida  Hubbard  and  her  family 
took  him,  the  said  Samuel  B.  Kohrbnugh, 
to  their  home,  where  he  continued  to  room 
until   about   February   1,   1907,  when   Mrs. 
Hubbard  and  her  daughter,  Nelle  K.  Hub- 
bard, defendant,  with  Samuel  B.  Hohrbaugh, 
moved  into  the  new  residence  above  men- 
tioned.   So  far  as  the  evidence  discloses,  the 
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husband  of  Mrs.  Hubbard  was  home  very 
little   during   the    last  year   of   Mr.    Rohr- 
baugh's  life.     During  the  month  of  Decem- 
ber,  1906,  the  acts  and  conduct,  as  before 
mentioned,    of    the    said    Samuel    B.    Rohr- 
baugh became  so  pronounced  that  the  Hub- 
bard family  procured  a  man  to  come  to  their 
home  at  night  to  guard  Samuel  B.  Rohr- 
baugh and  care  for  him  at  night,  and  this 
person    remained    to    wait    upon    the    said 
Samuel  B.   Rohrbaugh  by  night  for  about 
two  months,  or  until  about  the  20th  of  Feb- 
ruary, 1907;  and  during  said  period,  to  wit, 
during  the  two  months  preceding  the  20th 
of   February,   1907,   said   Samuel   B.   Rohr- 
baugh in  his  enfeebled  and  diseased  condi- 
tion   of    mind    imagined    he    saw     .     .     . 
imps  and  devils  in  his  room.     He  became 
careless  in  the  use  of  his  tobacco,  although 
formerly  he  had  been  clean,  and  was  un- 
able to  wait  upon  himself  in  the  toilet  room 
without  direction,  mistaking  the  bath  tub 
for  a  urinal.     However,  the  evidence  fails 
to   disclose  that   he  was   violent,   but   was 
easily  persuaded   and  tractable  with  those 
with  whom  he  was  acquainted.     Tliat  for 
two  or  three  months  prior  to  the  date  of 
the  execution  of  the  deed  in  controversy  in 
this    action,    the   mental    condition    of    the 
said  Samuel  B.  Rohrbaugh  became  such  that 
on    difl'erent    occasions    he    was    unable    to 
recognize  property  belonging  to  himself  up- 
on  which   he   had   erected   costly   improve- 
ments, denying  that  it  belonged  to  him,  on 
one  occasion  pointing  out  his  own  lumber 
yard  as  that  of  a  rival  in  business;    and, 
though  having  been  familiar  with  the  fact 
of  the  death  of  an  associate  and  friend  of 
years  gone  by,  he  made  inquiries  concern- 
ing the  health  of  the  deceased.    Having  re- 
ceived payment  of  a  claim  in  litigation,  he 
made  inquiry  of  the  attorney  on  the  next 
day  after  such  payment  as  to  the  progress 
of  the  case;  seemed  to  lose  power  of  loca- 
tion of  places  familiar  to  him,  mistaking 
the  day  of  the  week  and  the  hour  of  the  day. 
Though    Samuel    B.    Rohrbaugh    had    large 
experience  in  building,  and  was  thoroughly 
conversant  with  the  prices  of  lumber  and  the 
cost  of  building,  yet  at  the  time  the  build- 
ing referred  to  in  finding  number  10  was 
just  about  completed,  he  had  no  knowledge 
as  to  the  cost  of  the  building,  and  supposed 
it  to  be  only  about  $5,000,  although,  as  be- 
fore stated,  it  cost  about  $17,000,  and,  also, 
while  he  had  personal  knowledge  that  stone 
was  contracted  for  to  the  amount  of  $1,000 
for  certain  portions  of  the  work  in  part  of 
the  house,   and  after   considerable   part  of 
the   stones  had  been  actually  used  in   the 
building,   and  the  greater  part  of  the  re- 
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roainder  was  on  the  ground,  he  was  entire- 
ly ignorant  or  forgetful  of  the  fact,  and  in- 
sisted on  getting  wood  for  the  same  pur- 
pose." 

In  other  findings  the  court  stated: 

"(22)  That  upon  the  day  on  which  the 
deed  in  controversy  as  well  as  the  other 
deeds  were  executed,  to  wit,  February  22, 
1907,  Samuel  B.  Rohrbaugh  was  suffering 
from  such  physical  and  mental  weakness  as 
to  be  unable  to  dress  hinrself  properly  with- 
out assistance,  and  it  would  have  been  un- 
safe and  unwise  to  permit  him  to  go  to  the 
closet  or  out  upon  the  streets  without  an 
attendant;  that  his  memory  and  mental 
powers  were  so  impaired  and  weakened  as 
to  incapacitate  him  from  remembering  his 
prior  wills  or  the  provisions  thereof;  that 
he  was  mentally  incapable  of  concentrating 
his  attention  upon  such  matters,  or  his  rela- 
tions to  the  interests  provided  for  in  said 
will,  or  his  relations  thereto,  or  acting  with 
intelligence  with  regard  to  the  matters 
therein  contained;  that  he,  the  said  Samuel 
B.  Rohrbaugh,  was  not  on  said  day  of  sound 
mind  and  memory." 

"(17)  That  on  the  day  succeeding  that  of 
the  execution  of  the  deed  to  defendant  the 
said  Samuel  B.  Rohrbaugh,  leaving  the 
house  unattended,  became  lost  on  the  streets 
of  Ottawa,  Kansas,  and  was  brought  back 
by  parties  who,  together  with  the  Hubbard 
family,  were  in  search  of  him,  and  on  the 
third  and  fourth  day  after  the  execution  of 
the  deeds  the  said  Rohrbaugh  pointed  out 
an  imaginary  one-legged  chicken,  which  he 
thought  he  saw  running  in  the  parlor  in 
which  he  was  seated,  and  also  referred  to 
an  imaginary  packing  house  in  the  city  of 
Ottawa,  Kansas,  where  he  then  was,  and 
stated  that  he  used  to  work  there  thirty- 
five  years  ago,  although  in  fact  there  was 
no  packing  house  there,  and  the  only  time 
and  place  he  ever  worked  in  any  packing 
house  was  in  Springfield,  Illinois,  forty 
years  ago." 

While  the  credibility  of  the  witnesses  and 
the  probative  force  of  their  testimony  were 
questions  for  the  trial  court,  and  while  its 
findings  based  on  competent  testimony  are 
binding  on  this  court,  a  reading  of  the  tes- 
timony as  written  in  the  record  satisfies  us 
that  it  not  only  supports,  but  that  it  abun- 
dantly sustains,  the  finding  of  incapacity. 
That  being  established,  the  deed  in  question 
is  a  nullity,  regardless  of  whether  undue 
influence  was  exercised  upon  the  grantor  by 
anyone,  and  hence  the  judgment  of  the  Dis- 
trict Court  must  be  afTn-med. 

All  the  Justices  concur,  except  Benson, 
J.,  who  did  not  sit. 
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KENTUCKY  COURT  OP  APPEALS. 

CHARLES  A.  TANNER,  Appt., 

V. 

ADELAIDE  STEVENSON. 

(138  Ky.  678,  128  S.  W.  878.) 

Libel  —  school  snperintendent  —  appli- 
cant's license. 

1.  A  county  superintendent  of  schools  is 
not  absolutely  privileged  in  requesting  the 
state  board  of  examiners  to  refuse  a  teach- 
er's license  because  of  lack  of  good  moral 
character  of  the  applicant. 

Same  —  malicious  attack  on  character. 

2.  A  county  school  superintendent  who, 
from  malicious  motives,  attacks  the  charac- 
ter of  an  applicant  for  a  state  license  to 
teach  school,  by  making  false  charges  of  im- 
moral  character  against  him,  is  guilty  of 
libel. 

Trial  —  llhel  —  privilege  —  Jury. 

3.  When  a  petition  for  damages  for  li- 
bel is  sufficient,  and  there  is  evidence  of 
malice  in  fact  in  making  the  publication, 
the  question  whether  or  not  the  defense  of 
qualified  privilege  has  been  made  out  is  for 
tne  jury. 

Libel  —  privilege  —  actual  malice  — 
burden  of  proof. 

4.  Plaintiff  must  show  actual  malice  to 
recover  in  a  libel  case  where  the  defend- 
ant is  entitled  to  a  qualified  privilege. 

Evidence  —  libel  —  burden  of  proof  — 
privilege. 

6.  The  burden  of  showing  the  falsity  of 
the  publication  is  not  placed  on  plaintiff 
by  a  plea  of  privilege  in  an  action  for  libel 
in  attacking  plaintiff's  moral  character. 
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NotC'^Lihel  and  slander:  privtlege  of 
school  superintendent  or  other  officer 
in  reporting  to  school  authorities  up* 
on  character  of  teacher. 

The  rule  as  laid  down  in  Tanneb  v.  Ste- 
venson, that  a  report  of  a  school  superin- 
tendent or  other  official  to  the  school  au- 
thorities in  re^rard  to  the  character  of  a 
teacher  is  not  absolutely  privileged,  is  ap- 
parently well  established,  but  in  none  of  the 
cases  is  there  much  of  any  discussion  of 
the  question.  Rausch  v.  Anderson,  75  111. 
App.  520;  Henry  v.  Moberly,  6  Ind.  App. 
490,  33  N.  E.  981,  second  appeal,  23  Ind. 
App.  305,  51  N.  E.  497. 

The  question  was  raised  but  not  decided  in 
Finlev  v.  Steele,  159  Mo.  299,  52  L.R.A.  852, 
GO  S.  W.  108. 

A  surrgcstion  of  a  contrary  rule  is  found 
in  Uemmens  v.  Nelson,  138  N.  Y.  517,  20 
L.R.A.  440,  34  N.  E.  342,  where  the  court 
in  speaking  of  a  report  by  the  principal  of 
a  deaf  mute  institute,  to  the  executive 
committee  thereof,  in  respect  to  a  teacher's 
character,  says:  "The  courts  have  refused 
to  extend  the  class  of  cases  where  absolute 
privilege    applies,   and    I    shall    assume    it 
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APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Clark  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  the  publication  of  an 
alleged  libel.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Pendleton,  Bush  &  Bush,  J. 
Smith  Hays,  and  T.  B.  McGregor  for  ap- 
pellant. 

Messrs.  J.  M.  Stevenson  and  F.  H. 
Haggard  for  appellee. 

Carroll,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  for  libel  growing  out 
of  a  letter  concerning  the  appellee,  Adelaide 
Stevenson,  written  by  the  appellant,  Tan- 
ner, while  superintendent  of  common  schools 
in  Clark  county,  to  J.  H.  Fuqua,  state  super- 
intendent of  public  instruction.  Miss  Ste- 
venson, who  had  been  teaching  in  the  com- 
mon schools  of  Clark  county  for  several 
years,  was  examined  in  June,  1907,  as  re- 
quired by  law,  for  the  purpose  of  obtaining 
a  certificate  that  would  enable  her  to  con- 
tinue teaching  in  the  public  schools.  At  the 
time  of  her  examination,  the  appellant,  Tan- 
ner, was  county  superintendent  of  common 
schools,  and,  in  connection  with  two  compe- 
tent persons,  constituted  a  county  board  who 
examined  applicants  for  certificates.  This 
board  had  authority  to  refuse  a  certificate  to 
any  applicant  who  did  not  pass  a  sitisfac- 
tory  examination,  or  who  did  not  have  a 


good  moral  character.  There  was  also  a  state 
board  of  examiners,  of  which  the  state  su- 
perintendent of  public  instruction  was  chair- 
man, and  this  board  had  the  authority  to  ex- 
amine applicants  for  teachers'  certificates, 
and  to  grant  or  refuse  them  for  the  same 
reasons  that  the  county  board  did. 

It  is  charged  in  substance  in  the  petition 
that  Miss  Stevenson,  having  presented  her- 
self before  the  state  board  of  examiners  as 
an  applicant  for  a  state  teacher's  certificate, 
passed  an  examination  that  entitled  her  to  a 
certificate,  but  that,  before  the  certificate 
was  issued,  Tanner  maliciously,  and  with 
the  intention  of  injuring  her,  and  to  prevent 
her  from  getting  a  certificate  from  the  state 
board,  composed  and  sent  to  Fuqua,  super- 
intendent of  public  instruction,  the  follow- 
ing false  and  scandalous  letter :'  "You  know 
that  J.  H.  Thomas,  with  Miss  Stevenson,  re- 
cently stood  the  examination  in  Frankfort. 
In  July  Miss  Stevenson  failed  in  her  exami- 
nation here.  As  to  Miss  Stevenson,  I  have 
heard  from  E.  L.  Butler,  trustee'  of  district 
No.  10,  in  this  county,  where  she  once 
taught,  and  G.  W.  Lee  and  L.  C.  Cockrill 
and  J.  I.  Glover,  trustees  in  district  No.  46, 
in  this  county,  and  J.  E.  Lanter  and  D.  M. 
Tanner  and  others  whom  I  have  not  tajked 
to  recently,  that  she  was  not  of  a  good  moral 
character.  I  know  nothing  except  what  I 
have  been  told  by  these  gentlemen  as  to 
whether  this  is  true  or  not;  but  some  of 
these  gentlemen  have  volunteered  this  infor- 


does  not  apply  to  this  case,  though  it  would 
perhaps  be  difiicult  to  make  a  satisfactory 
distinction,  founded  upon  principle,  be- 
tween the  case  of  defamatory  words  in  a 
petition  to  a  legislative  body  or  commit- 
tee, or  the  reports  of  military  officers,  and 
the  character  of  the  charge  in  this  case,  and 
the  circumstances  under  which  it  was 
made." 

But  the  reports  of  superintendents  and 
other  officers  to  the  school  authorities  in  re- 
spect to  the  character  of  teachers  are  gen- 
erally held  to  be  qualified  1y  privileged,  es- 
pecially when  the  making  of  the  report  is 
in  the  line  of  the  officer's  duty,  so  that 
such  reports,  although  injurious  and  false, 
are  not  actionable  in  the  absence  of  express 
malice.  These  cases  mav  be  considered  as 
indirect  authority  for  the  proposition  that 
such   reports  are  not  absolutely  privileged. 

Thus,  in  Finley  v.  Steele,  supra,  it  was 
lield  that  members  of  the  school  board 
would  not,  in  the  absence  of  anything  to 
show  actual  malice,  be  guilty  of  libel  in 
sending  a  request  for  the  revocation  of  a 
teacher's  license  to  the  school  commission- 
er, who  had  statutory  authority  to  revoke 
the  license  upon  certain  specified  grounds, 
although  they  did  not,  in  preferring  the 
charges,  follow  the  exact  words  of  the  stat- 
ute, where  the  charges  were  made  in  the 
discharge  of  their  duty,  after  complaint  by 
parents,  and  in  response  to  a  communication 
from  the  commissioner. 
30  L.R.A.(X.S.) 


So,  statements  by  the  principal  of  a  deaf 
mute  institute,  who  was  really  its  executive 
head  and  manager,  charged  with  the  duty 
carefully  to  observe  the  moral  conduct  of 
teachers  as  well  as  scholars,  made  to  the  ex- 
ecutive committee  and  president  of  the 
board  of  trustees,  which  had  a  correspond- 
ing duty  in  respect  to  the  welfare  of  the 
institution,  to  the  effect  that  the  superin- 
tendent of  one  of  the  departments  and  a 
teacher  therein  had  sent  to  his  wife  an 
obscene  publication,  were  held  in  Hemmens 
V.  Nelson,  supra,  to  be  confidential  and 
privileged  if  believed  by  him  to  be  true, 
and  not  actionable  unless  express  malice 
or  malice  in  fact  was  shown  on  his  part. 

And  the  report  ot  the  principal  of  a 
school  to  tlie  city  superintendent,  that  one 
of  his  teachers  was  ^'careless  in  regard  to 
blackboard  work,"  is  privileged,  and,  in  the 
absence  of  all  evidence  of  express  malice,  is 
not  actionable.  Walker  v.  Best,  107  App. 
Div.  304,  95  N.  Y.  Supp.  151. 

So,  statements  made  in  the  report  of  a 
school  superintendent  to  the  board  of  school 
visitors,  concerning  a  teacher  in  the  school, 
are  privileged,  so  that  he  is  protected,  if  he 
honestly  believed  tlie  statements  to  be  true, 
and  he  need  not  have  had  "good  reason"  or 
"reasonable  grounds''  for  believing  them  to 
he  true.  Barrv  v.  ^McCollom.  81  Conn.  293, 
129  Am.  St.  Rpp.  215,   70  Atl.   1035. 

In  Henry  v.  IMoberly,  0  Ind.  App.  490,  33 
N.  E.  981,  a  communication  in  respect  to 
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matioDj  and  have  said  they  would  testify  to 
the  same  if  called  upon  at  any  time.  In 
view  of  these  facts,  hoth  as  to  Mr.  Thomas 
and  Miss  Stevenson,  I  do  not  think  a  certifi- 
cate should  he  issued  to  either  of  them,  but 
of  course  I  submit  the  matter  to  your  judg- 
ment." In  his  answer,  Tanner  pleaded  in 
substance  that,  at  the  time  he  wrote  the  let- 
ter. Miss  Stevenson  was  a  resident  of  Clark 
county,  and  he  believed  that  she  intended,  if 
she  received  the  state  certificate,  to  teach  in 
the  common  schools  of  Clark  county ;  that  he 
was  the  duly  elected  and  acting  superintend- 
ent of  common  schools  in  that  county,  and 
had  received  the  information  as  to  her  char- 
acter contained  in  the  letter,  and  believed  it 
to  be  true;  that  the  letter,  which  was  mailed 
directly  to  the  state  superintendent  of  pub- 
lic instruction,  was  written  in  good  faith,  in 
the  discharge  of  his  duties  as  county  super- 
intendent, and  without  any  wicked  or  mali- 
cious intent  to  injure  Miss  Stevenson  in  her 
good  name,  or  otherwise  or  to  bring  her  into 
public  scandal  or  disgrace,  and  with  no  other 
purpose  than  to  acquaint  the  state  superin- 
tendent with  the  information  therein  set  out, 
and  submit  the  matter  for  his  consideration. 
He  further  pleaded  that,  in  stating  in  the 
letter  that  he  had  heard  from  the  parties 
named  that  the  plaintiff  was  not  of  good 
moral  character,  he  intended,  and  said  letter 
meant  simply,  that  this  was  her  reputation, 
and  what  he  had  heard  as  to  her  reputation 
referred  and   related  to  her  conduct  with 


men;  and  that  he  intended  to  and  did  state 
that  her  reputation  in  Clark  county  for 
moral  character  was  not  good.  He  further 
charged  that  at  the  time  he  wrote  the  let- 
ter Miss  Stevenson  did  not  have  in  that 
county  a  good  reputation  for  morality  in 
her  conduct  with  men.  Upon  a  trial  before 
a  jury,  a  verdict  was  returned  in  favor  of 
appellee,  assessing  the  damages  at  $5,000. 
The  judgment  upon  this  verdict  we  are 
asked  to  reverse  for  errors  committed  in  fail- 
ing to  properly  instruct  the  jury. 

Before  comiifg  to  the  legal  questions  in- 
volved, and  to  better  understand  the  respec- 
tive contentions  of  counsel  concerning  them, 
it  will  be  appropriate  to  state  briefly  what 
the  evidence  conduced  to  show.  The  appel- 
lee, at  the  time  she  was  examined  in  1007  by 
the  county  board  of  Clark  county,  had  a 
third-class  certificate,  and  under  the  author- 
ity of  this  certificate  and  previous  like  cer- 
tificates  had  been  teaching  in  the  common 
schools  of  Clark  county  and  at  different 
places  for  a  number  of  years.  A  day  or  so 
after  submitting  to  the  examination,  but 
before  receiving  any  certificate,  she  learned 
that  she  had  received  a  second-class  certifi- 
cate. Being  of  the  opinion  that  she  was  en- 
titled to  a  first-class  certificate,  she  asked 
superintendent  Tanner  to  tell  her  in  what 
subjects  of  her  examination  she  had  failed 
to  pass,  and  requested  permission  to  look 
over  her  examination  papers.  In  reply  to 
this  request.  Tanner  told  her  in  substance 


the  character  of  an  applicant  for  teacher, 
made  by  a  school  trustee  to  the  other 
members  of  the  board  of  trustees,  which 
board  was  charged  with  the  duty  of  hiring 
teachers,  was  held  to  be  qualifiedly  privi- 
leged, and  a  complaint  in  an  action  for  libel, 
based  on  such  a  communication,  which 
fails  to  allege  actual  or  express  malice  on 
the  part  of  the  trustee  in  publishing  it,  is 
demurrable.  When  the  case  came  before  the 
court  again  on  an  amended  petition  ( 23  Ind. 
App.  305,  51  N.  E.  497),  it  was  held  that, 
the  communication  being  qualifiedly  privi- 
leged, the  burden  was  upon  the  plaintiff  to 
show  malice.  (See  on  the  latter  point, 
note  to  Denver  Public  Warehouse  Co.  v. 
llalloway,  3  L.R.A.(N.S.)   696.) 

And  acts  of  a  board  of  school  trustees  in 
gathering  evidence  of  dereliction  on  the  part 
of  a  school  principal,  and  presenting  it  to 
the  tribunal  having  authority  to  discipline 
such  principal,  are  in  the  line  of  public  du- 
ties and  consequently  privileged.  Galligan  v. 
Kelly,  64  N.  Y.  S.  R.  197,  31  N.  Y.  Supp. 
501.  The  argument  of  the  court  is  appar- 
ently directed  against  the  contention  that 
no  privilege  whatever  attached  to  the 
communications  of  the  trustees,  so  that,  al- 
though the  language  of  the  court  would  ap- 
pear to  be  broad  enough  to  imply  that  such 
communications  were  absolutely  privileged, 
yet  it  is  not  probable  that  the  court  intend- 
30  L.R.A.(N.S.) 


ed  so  to  decide,  for  later  in  the  opinion  it 
is  said  that  "the  charges  were  certainly 
made  with  probable  cause  to  believe  them 
to  be  true,"  which  fact  would,  of  course,  be 
immaterial  if  the  communications  were  ab- 
solutely privileged. 

In  Rausch  v.  Anderson,  75  111.  App.  526, 
the  court  said,  obiter,  that  a  school  super- 
intendent had  the  riglit,  in  good  faith,  and 
for  justifiable  motives,  to  communicate  to 
the  school  board  his  reasons  for  revoking  a 
teacher's  certificate,  and  that  such  a  com- 
munication, would  be  at  least  conditionally 
privileged. 

It  is  to  be  noted  in  Tanner  v.  Stevenson 
that  the  court,  after  holding  that  a  com- 
munication of  a  scliool  superintendent  to 
the  school  authorities  was  not  absolutely 
privileged,  shows  that,  as  a  matter  of  fact, 
the  report  was  not  made  in  the  line  of  any 
duty  imposed  upon  the  superintendent,  so 
that  he  was  in  tlie  same  position  as  a  pri- 
vate citizen.  Upon  this  point  the  case  is  dis- 
tinguishable from  the  cases  cited  above,  and 
is  similar  to  the  cases  gathered  in  a  note 
upon  Privile.2[ed  character  of  complaints  to 
public  ofllcer  against  Bubordinatc,  attached 
to  Jozsa  V.  Moroney,  27  L.R.A. (N.S.)   1041. 

As  to  official  report  by  executive  or  ad- 
ministrative officer  as  privileged  communi- 
cation, see  note  to  De  Arnaud  v.  Ainsworth, 
6  L.R.A.  (N.S.)   163.  W.  M.  G. 
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that  she  could  either  take  the  certificate  that 
had  been  issued  to  her,  but  not  yet  delivered, 
or  stand  a  re-cxamination.  The  result  of  in- 
terviews between  herself  and  Tanner  was 
that  she  did  not  accept  or  receive  the  second- 
class  certificate,  and  Tanner  indorsed  on  his 
records  that  she  had  been  re-examined  and 
a  certificate  refused.  Shortly  after  the  mat- 
ter was  thus  ended,  she  made  application  to 
tlie  state  board  of  examiners,  of  which  J.  H. 
Fuqua,  as  state  superintendent  of  schools 
was  chairman,  and  there  passed  an  examina- 
tion entitling  her  to  what  is  known  as  a 
"state  certificate;**  but  before  this  certificate 
was  delivered,  the  superintendent  of  public 
instruction  had  received  from  Tanner  the 
letter  before  mentioned,  and  held  up  the  cer- 
tificate. There  was  also  evidence  to  the  ef- 
fect that,  although  Miss .  Stevenson  had  not 
really  stood  an  examination  that  entitled 
her  to  a  second-class  certificate,  the  exami- 
ners, including  Tanner,  had  agreed  to  issue 
her  one,  but  that  before  the  certificate  was 
delivered,  Tanner  learned  from  reputable 
gentlemen  living  in  school  districts  in  which 
the  appellee  had  taught,  that  she  was  not  of 
good  moral  character,  and  was  induced  by 
this  information  to  decline  to  deliver  the 
certificate.  In  respect  to  the  reputation  of 
appellee  for  morality,  there  was  evidence 
tending  to  prove  that  it  was  good,  and  al- 
so evidence  conducing  to  show  that  it  was 
bad.  To  make  a  long  story  short,  so  far  as 
the  voluminous  facts  contained  in  the  record 
are  concerned,  it  is  the  contention  of  appel- 
lee, supported  by  some  evidence,  that  Tan- 
ner took  oflTense  because  she  requested  the 
privilege  of  looking  at  her  examination  pa- 
pers, and  for  this  reason  he  refused  to  de- 
liver to  her  the  certificate  that  the  board  of 
examiners  had  agreed  to  issue.  And  that, 
becoming  more  aggravated  when  he  learned 
that  she  had  passed  a  satisfactory  examina- 
tion before  the  state  board,  he  attempted  to 
prevent  her  from  getting  a  state  certificate 
by  writing  the  letter  to  Fuqua,  and  was 
prompted  to  write  this  letter  by  malice  and 
ill  will  towards  her.  On  the  other  hand. 
Tanner  insists  that  in  writing  the  Fuqua  let- 
ter he  was  actuated  solely  by  a  sense  of 
duty  to  the  public  schools,  of  which  he  was 
an  official,  and  did  not  entertain  towards 
Miss  Stevenson  any  ill  feeling,  hatred,  or 
maltce,  and  in  this  position  he  is  sustained 
by  some  evidence. 

The  first  and  most  important  legal  ques- 
tion to  be  considered  is:  Did  the  Fuqua 
letter  come  within  the  scope  of  what  is 
known  in  law  as  an  "absolutely  privileged 
communication?"  If  it  did,  then  the  court 
should  have  directed  a  verdict  for  Tanner 
notwithstanding  the  evidence  of  his  mal- 
ice, hatred,  or  ill  will  towards  Miss  Stevpn- 
8on,  and  without  any  regard  to  the  motives 
30  L.R.A.(N.S.) 


that  induced  him  to  write  the  letter.  If  it 
was  protected  by  this  high  privilege,  it  is 
of  no  account  whether  his  motives  were  good 
or  bad,  or  whether  the  matter  contained  in 
the  letter  was  true  or  false.  Nor  could  any 
inquiry  be  made  into  the  state  of  feeling 
existing  between  the  parties, — it  was  all  the 
same  whether  they  were  the  best  of  friends 
or  the  bitterest  of  enemies. 

In  support  of  the  proposition  that  the  let- 
ter was  absolutely  privileged,  the  argument 
is  made  that  Tanner,  at  the  time  he  wrote 
it,  was  superintendent  of  common  schools  in 
Clark  county,  and  as  such   superintendent 
was  charged  in  an  especial  manner  with  the 
duty  of  protecting  the  schools  from  the  bad 
influence  of  teachers  who  did  not  possess  a 
good   moral   character,  and   so   it   was   his 
privilege  and  right  to  place  Fuqua,  as  super- 
intendent of  public  instruction,  in  possession 
of  the  information   he  had  concerning  the 
moral  character  of  Miss  Stevenson.     But  in 
our  opinion   the  law  of  absolute   privilege 
cannot  be  invoked  to  protect  Tanner  from 
the  consequences  of  this  letter.     The  cases  to 
which  this  privilege  applies  are  few  in  num- 
ber and  ought  not  to  be  enlarged.     It  would 
be  a  dangerous  and  vicious  thing  to  license 
people  to  write  and  speak  without  any  re- 
straint.    There   are  many  evil-minded  and 
recklessly  disposed  who  would  shelter  if  they 
could  under  the  protection  afforded  by  ab- 
solute   privilege,    and   give    free   bridle   to 
tongue  and  pen  to  injure  or  destroy  an  ene- 
my.  It  would  place  in  the  power  of  revengeful 
and  unscrupulous  persons  the  right  to  ma- 
lign at  will  those  who  had  incurred  their  dis- 
pleasure, and  allow  the  traducer  to  scatter 
without   stint   scandalous   and   defamatory 
matter  about  all   who  might  come  within 
the  circle  of  his  enmity.    The  law  holds  good 
character  in  high  esteem,  and  has  made  it 
a  serious  offense  to  wantonly  assault  it;  but 
there  are  a  few  instances  in  which  the  in- 
terest of  the  public  is  esteemed  more  impor- 
tant than  that  of  the  individual,  and  occa- 
sions in  which  private  rights  must  yield  to 
public    good.     In    these   cases    there    is   no 
penalty    attached    to    malice    or    falsehood. 
The  utmost  liberty  is  deemed  allowable,  and 
communications   that   under   other   circum- 
stances would  be  actionable  are  treated  as 
permissible.     But  the  cases  to  which  this  im- 
munity  from  liability  applies  are  confined 
to  judicial  and  legislative  proceedings,  mat- 
ters   involving   military    affairs,    and    com- 
munications made  in  the  discharge  of  a  duty 
under  express  authority  of  law,  by  or  to 
heads  of  executive  departments  of  the  state. 
A   full   discussion   of   the   principles   upon 
which  this  doctrine  rests,  and  the  persons 
to  whom  it  applies,  may  be  found  in  Cooley 
on  Torts,  p.  210;  Townshend  on  Slander  ^ 
Libel,  §  208;  Newell  on  Slander  &  Libel,  p. 
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388;  25  Cyc.  Law  &  Proc.  p.  375;  and  38 
Am.  &  Eng.  Enc.  Law,  p.  1023;  as  well  as 
in  Morgan  y.  Booth,  13  Bush,  480;  Gaines  v. 
.Etna  Ins.  Co.  104  Ky.  G95,  47  S.  W.  884; 
Beiscr  v.  Scripps-McRae  Pub.  Co.  113  Ky. 
383,  68  S.  W.  457;  Yancey  v.  Com.  135  Ky. 
207,  25  L.R.A.{N.S.)  455,  122  S.  W.  123; 
Spalding  v.  Vilas,  101  U.  S.  483,  40  L.  ed. 
780,  10  Sup.  Ct.  Rep.  031. 

Not  being  protected  by  the  rule  of  absolute 
privilege,  we  will  now  proceed  to  consider 
the  attitude  Tanner  occupied  in  writing  this 
letter,  and  the  limitations  that  surrounded 
him.     He  did  not  write  in  obedience  to  any 
statute,  for  there  was  no  statute  imposing 
upon  superintendents  of  county  schools  the 
duty  of  bringing  to  the  notice  of  the  state 
superintendent    facts    aflfecting    the    moral 
character  of  applicants  for  teachers*  certifi- 
cates.    In  respect  to  school  afTairs  outside  of 
Clark  county.  Tanner,  as  superintendent,  did 
not  occupy,  in  writing  this  letter,  any  bet- 
ter position  than  any  other  good  citizen  of 
the  state,  interested  in  the  welfare  of  the 
common-school  system,  would  occupy.    Tan- 
ner's official  duties  were  limited   to  Clark 
county.     Outside    of    that    county    he    had 
no  more  connection  with  the  common  schools 
than  did  any  other  citizen  of  Clark  county. 
He  had  the  right,  and  it  was  his  duty,  as 
superintendent  of  common  schools  of  that 
county,  to  carefully  look  after  the  education- 
al as  well  as  the  moral  and  personal  qualifi- 
cations of  persons  who  taught  school  in  that 
county,  or  who  applied  to  the  board  of  which 
he  was  a  member  for  certificates  to  teach 
school.     But  the  letter  written  to  Fuqua  had 
no    more    connection    or    reference    to  the 
schools  in  Clark  county  than  it  did  to  the 
schools  of  any  other  county  in  the  state. 
Tanner,     as     superintendent     of     common 
schools,  had  as  much  right  and  liberty  to 
write  a  letter  to  the  state  superintendent 
about  an  applicant  for  a  teacher's  certifi- 
cate who  resided  in  any  other  county  as  he 
did  about  one  who  resided  in  that  county. 
The  application  of  Miss  Stevenson  to  the 
state  board  did  not  concern  the  schools  of 
Clark   county    any   more    than    it    did    the 
schools  of  any  other  county   in  the   state. 
When   he   refused    her   the   certificate,   that 
ended  his  connection  in  an  official  capacity 
with  Miss  Stevenson,  unless  she  again  ap- 
plied to  him  for  a  certificate,  or  sought  to 
teach  school  in  Clark  county.     Having  this- 
view  of  this   feature  of  the  case,  we  will 
treat  the  letter  without  reference  to  Tan- 
ner's official  position,  and  it  is  therefore  not 
pertinent  to  the  matter  before  us  to  consid- 
er with  more  particularity  what  the  privi- 
lege of  Tanner  as  superintendent  would  be 
in  conducting  an  inquiry  into,  or  making  a 
statement   concerning,   the   character   of   a 
teacher  in  Clark  county,  or  an  applicant  for 
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a  certificate  before  the  board  of  that  coun- 
ty, or  to  consider  the  protection  afforded  by 
'  the  provisions  of  the  statute  relative  to 
the  powers  and  duties  of  Tanner  as  superin- 
tendent in  inquiring  into  the  moral  charac- 
ter of  applicants  for  certificates,  and  his 
right  to  refuse  a  certificate  to  any  appli- 
cant not  of  exceptionally  high  moral  charac- 
ter. 

Conjsidering  the  case,  then,  from  the  stand- 
point that  Tanner  was  acting  merely  in  his 
capacity  as  a  good  citizen,  interested  in  the 
welfare  of  the  public  schools  of  the  state, 
let  us  see  what  his  rights  and   privileges 
were.     Upon  this  point  we  are  of  the  opin- 
ion that  he  or  any  other  good  citizen  of  the 
state,  who  has  knowledge  affecting  the  moral 
character  of  an  applicant  for  a  teacher's  cer- 
tificate, may  in  good  faith,  based  upon  rea- 
sonable information,  communicate  what  be 
knows  to  the  person  or  board  to  whom  the 
application  is  made,  or  convey  it  to  trustees 
who  contemplate  employing  the  person  in 
the  public  schools,  and  in  so  doing  he  will  be 
protected  unless  it  can  be  shown  that  he 
was  actuated  by  express  malice.    This  privi- 
lege finds  ample  support  in  the  conviction 
that  it  is  of  the  highest  importance  to  the 
youth  of  the  state,  who  attend  the  public 
schools,  that  their  teachers  shall  be  persons 
of    good    moral   character.     A   person   not 
of  good  moral  character,  holding  the  close 
and  confidential  relations  to  children  that 
teachers  do,  has  opportunities  without  num- 
ber to  poison  the  mind  of  the  child  at  its 
most  impressionable  age,  and  make  a  lasting 
influence  for  evil  upon  those  put  under  their 
care.     Outside  of  the  home  there  is  no  per- 
son who  has  so  much  .to  do  with  inculcating 
in   vouns:  minds  sentiments  of  virtue   and 
honor  as  the  teacher.     The  state  is  deeply 
interested  in  the  moral  training  and  educa- 
tion of  all  her  children,  and  is  vitally  con- 
cerned that  they  shall  be  brought  up  under 
clean  and  good  influences,  so  that  they  will 
grow  into  men  and  women  with  pure  ideals 
and  high  aspirations.  In  the  welfare  and  use- 
fulness of  the  common-school  system  every 
citizen  of  the  state  should  be  personally  in- 
terested.    Whatever  hurts  the  system  in  one 
place  in  the  state  injures  it  in  a  more  or 
less  degree  in  all  other  parts  of  the  state. 
It  is  a  piece  of  machinery  in  which  every 
individual   in  the  state  is  a  part.     In  its 
larger  and  broader  sense,  the  state  is  the 
unit,  as  the  doors  of  every  public  school- 
house  in   the  state   stand  wide   open,   and 
every  child  in  the  commonwealth  is  an  in- 
vited guest.     Any  child  within  school  years 
has  the  right  to  attend  the  public  schools 
wherever  he  may  be,  and  he  is  not  limited 
to  the  place  of  his  actual  residence  or  domi- 
cil,  or  to  his  district  or  county.    And  so  any 
good  citizen,  in  good  faith,  and  upon  reason- 
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able  grounds  to  believe  that  what  he  writes 
or  speaks  is  true,  if  free  from  malice  or  ill 
will,  and  actuated  solely  by  his  interest  in 
the  common  schools,  may  safely  bring  to  the 
notice  of  those  who  hold  any  place  as  offi- 
cials in  the  system  any  information  that  will 
enable  them  to  perform  with  more  efficiency 
their  duties;  and  he  will  be  protected  as 
coming  within  the  scope  of  qualified  privi- 
lege, although  the  communication  may  be 
false  as  well  as  prima  facie  libelous.  But 
if  the  person  making  the  publication  is 
prompted  by  actual  malice  or  ill  will  to- 
wards the  person  concerning  whom  it  is 
written  or  spoken,  then  the  fact  that  it  was 
believed  to  be  true,  or  the  fact  that  it  was 
made  in  good  faith,  or  the  fact  that  it  was 
made  under  circumstances  that,  except  for 
this  malice,  would  make  it  privileged,  will 
not  be  allowed  to  save  the  person  making  the 
publication  from  the  consequences  of  his 
act.  When  a  person  from  malicious  motives 
makes  an  attack  upon  the  character  of  an- 
other, he  puts  himself  beyond  the  protection 
that  qualified  privilege  affords.  Newell, 
Slander  k  Libel,  p.  476;  Cooley,  Torts,  p. 
214;  Townshend,  Slander  &  Libel,  §  208; 
Ranson  v.  West,  125  Ky.  457,  101  S.  W. 
885;  Caldwell  v.  Story,  107  Ky.  10,  45 
L.R.A.  735,  52  S.  W.  850;  Nix  v.  Caldwell, 
81  Ky.  203,  50  Am.  Rep.  363;  Sharp  v.  Bow- 
lar,  103  Ky.  282,  45  S.  W.  90;  Stewart  v. 
Hall,  83  Ky.  375;  Edwards  v.  Kevil,  133  Ky. 
392,  28  L.R.A.(N.S.)  651,  134  Am.  St.  Rep. 
463,  118  S.  W.  273;  Finley  v.  Steele,  159 
Mo.  299,  52  L.R.A.  852,  60  S.  W.  108. 

But  the  plea  of  qualified  privilege,  as  ar- 
gued by  counsel,  does  not  present  a  question 
of  law  for  the  court.  Of  course,  upon  the 
pleadings,  as  well  as  upon  the  evidence,  the 
court  may  rule  in  these  as  well  as  other  ac- 
tions, that  the  plaintiff  has  failed  to  make 
out  his  case,  or  that  the  pleadings  are  not 
sufficient;  but  when  the  petition  is  sufficient, 
and  there  is  any  evidence  of  actual  malice  or 
malice  in  fact,  the  case  should  go  to  the 
jury.  The  only  difference  between  cases 
where  qualified  privilege  is  relied  on  and 
cases  where  the  defense  is  a  general  denial 
or  justification  is  that  where  privilege  is 
pleaded,  the  burden  of  showing  actual  malice 
is  put  upon  the  plaintiff.  In  other  cases,  if 
the  actionable  matter  is  per  se  libelous,  the 
law  will  presume  malice,  and  consequently  it 
is  not  necessary  to  a  recovery  that  the  plain- 
tifT  should  show  actual  malice  in  its  publi- 
cation. In  other  words,  the  circumstances 
under  which  the  publication  was  made,  if  it 
is  privileged,  rebut  the  inference  of  malice 
that,  under  ordinary  conditions,  would  arise 
from  such  a  publication.  As  under  this  rule 
the  burden  of  showing  actual  malice  was 
placed  upon  the  plaintiff,  it  was  of  course 
necessary  that  she  should  introduce  some 
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evidence  tending  to  show  that  the  publica- 
tion was  induced  by  malicious  motives,  and 
this  we  think  she  sufficiently  did  to  justify 
the  court  in  letting  the  case  go  to  the  jury. 

Nor  was  it  necessary  that  the  plaintiff 
should,  in  the  first  instance,  introduce  evi- 
dence to  show  the  falsity  of  the  publication 
complained  of.  The  law  presumes  that 
every  person  has  a  good  character,  and  this 
presumption  is  not  overcome  by  the  plea  that 
the  publication  was  privileged.  This  plea 
only  rebuts  the  presumption  of  malice.  It 
does  not  refute  the  presumption  of  falsity. 
In  Greenleaf  on  Evidence,  vol.  2,  §  419,  it  is 
said:  "In  ordinary  cases,  under  the  general 
issue  the  plaintiff  will  not  be  permitted  to 
prove  the  falsity  of  the  charges  made  by 
the  defendant,  either  to  show  malice  or  to 
enhance  the  damages;  for  his  innocence  is 
presumed,  unless  the  defendant  seeks  to  pro- 
tect himself  under  color  of  the  circumstances 
and  occasion  of  writing  or  speaking  the 
words,  in  which  case  it  seems  that  evidence 
that  the  charge  was  false,  and  that  the  de- 
fendant knew  it  to  be  so,  is  admissible  to 
rebut  the  defense."  To  the  same  effect  is 
Mclntyre  v.  Bransford,  13  Ky.  L.  Rep.  454, 
17  S.  W.  359.  In  this  case,  Tanner  made 
two  defenses:  First,  that  the  publication 
was  privileged;  and,  second,  that  it  was 
true.  To  avoid  the  first  defense  the  plain- 
tiff had  only  to  prove  that  the  publication 
was  actuated  by  express  malice.  If  it  was, 
the  privilege  pleaded  did  not  justify  it,  nor 
did  tlie  fact  that  Tanner  was  acting  in  good 
faith  or  upon  reasonable  information  protect 
him.  In  other  words,  if  Tanner  was  in- 
fluenced by  malice  or  ill  will  towards  Miss 
Stevenson  in  writing  the  letter,  he  was 
guilty  of  actionable  libel  unless  the  publica- 
tion was  true.  So  that,  on  the  part  of  the 
plaintiff,  it  was  only  necessary,  in  order  to 
take  the  case  to  the  jury  and  sustain  a  ver- 
dict, to  prove  actual  malice  or  malice  in 
fact;  and  on  the  part  of  Tanner,  to  defeat  a 
recovery,  it  was  essential  that  he  should 
establish  either  that  the  publication  was 
true,  or  that  it  was  made  without  malice, 
and  upon  information  that  he  believed  to 
be  true.  This  view  of  the  law  applicable  to 
the  case  was  given  to  the  jury  in  the  follow- 
ing instructions: 

"No.  1.  If  the  jury  believe  from  the  evi- 
dence that,  in  writing  the  letter  of  Septem- 
ber 2,  1907,  to  J.  H.  Fuqua,  and  in  impart- 
ing to  said  Fuqua  by  said  letter  the  infor- 
mation therein  contained  with  reference  to 
the  moral  character  of  the  plaintiff,  the  de- 
fendant was  prompted  by  actual  malice,  that 
is,  actual  ill  will  or  hatred  on  the  part  of 
the  defendant  toward  plaintiff,  or  a  reckless 
disregard   of  the   plaintiff's  rights  by  the 
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defendant,  the  jury  should,  unless  they  be- 
lieve as  stated  in  the  third  instruction,  find 
for  the  plaintiff,  and  fix  the  damages  accord- 
ing to  the  fifth  instruction. 

"No.  2.  If  the  jury  believe  from  the  evi- 
dence that,  at  the  time  the  defendant  wrote 
the  letter  mentioned  in  the  first  instruction, 
the  defendant  had  received  from  sources 
which  he  believed  to  be  reliable  the  informa- 
tion contained  in  said  letter  with  reference 
to  the  moral  character  of  the  plaintiff,  and 
if  they  believe  from  the  evidence  that,  at  the 
time  the  defendant  wrote  said  letter  and  im- 
parted by  it  the  information  therein  con- 
tained with  reference  to  the  plaintiff's  moral 
character,  he  believed  that  the  statement 
contained  in  said  letter  with  reference  to 
her  moral  character  was  true;  and  if  they 
further  believe  from  the  evidence  that,  in 
writing  said  letter,  and  imparting  to  Fuqua 
the  information  therein  contained  with  ref- 
erence to  the  plaintiff's  moral  character,  the 
defendant  was  prompted  by  a  desire  to  pro- 
tect the  public  schools  of  the  county  or 
state,  the  jury  should  find  for  the  defend- 
ant, unless  they  believe  as  stated  in  the 
first  instruction. 

**No.  3.  If  the  jury  believe  from  the  evi- 
dence that  the  defendant  meant' to  state  in 
tlie  letter  mentioned  in  the  first  instruction 
that  the  plaintiff's  reputation  in  Clark  coun- 
ty for  moral  character  was  not  good,  and  if 
they  further  believe  from  the  evidence  that, 
at  the  time  said  letter  was  written,  it  was 
true  that  the  plaintiff's  reputation  in  Clark 
county  was  tliat  of  being  immoral  in  her 
conduct  with  men,  the  jury  should  find  for 
the  defendant. 

"No.  4.  'Reputation,*  as  used  in  the  third 
instruction,  means  the  estimate  which  the 
community  has  of  the  person's  character, 
while  'moral  character'  related  to  what  a 
man  or  a  woman  actually  is  morally. 

"No.  6.  If  the  jury  find  for  the  plaintiff, 
they  should  fix  the  damage  at  such  a  sum  as 
they  may  believe  from  the  evidence  will  fair- 
ly and  reasonably  compensate  the  plaintiff 
for  the  injury,  if  any,  that  the  jury  may  be- 
lieve from  the  evidence  resulted  to  the  plain- 
tiff's business  or  profession  of  teacher,  and 
to  her  reputation  and  character,  by  reason 
of  the  writing  in  the  letter  mentioned  in  the 
first  instruction  of  the  statements  therein 
contained  with  reference  to  the  moral  char- 
acter of  the  plaintiff,  and  for  any  humiliation 
and  mental  distress  suffered  by  plaintiff  by 
reason  of  same;  and,  if  the  jury  find  for  the 
plaintiff,  they  may,  in  their  discretion,  allow 
her,  in  addition  to  tlie  compensatory  dam> 
ages  above  defined,  such  further  sum  by  way 
of  punitive  damages  as  the  jury  may  deem 
proper  under  all  the  circumstances  intro- 
duced in  evidence;  but,  if  any  damages  arc 
allowed  the  plaintiff,  the  total  should  not 
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exceed  $20,000,  the  amount  claimed  by  the 
plaintiff  in  the  petition." 

Perceiving  no  error  in  the  judgment,  it  Li 
affirmed. 


liOUISIANA  SUPREME  COURT. 

V.  POLIZZOTTO  et  aL 

V. 

PEOPLE'S   BANK. 


RE  PEOPLE'S   BANK. 

(125   La.   770,   61   So.   843.) 

Bank  —  clieck  —  payment  on  other  than 
agreed  signature. 

The  signature  upon  which  the  depositor 
is  to  be  bound  and  the  bank  is  to  disburse 
his  money  may  be  whatever  they  agree  on, 
and  where  the  signature,  entered  upon  the 
signature  book,  reads,  "Jolin  Doe,  per  R.  R.," 
all  in  the  handwriting  of  Richard  Roe,  that 
is  the  signature  and  the  writing  which  the 
bank  should  exact.  And  so,  where  a  par- 
ticular form  of  private  check  is  prepared, 
having  the  name  "John  Doe"  printed,  and 
the  word  "per"  printed  below,  followed  by 
a  blank  space  or  line,  and  it  is  agre^  that 
the  signature  "Richard  Roe"  following  the 
word  "per"  shall  be  good  for  the  drawing  of 
the  money  deposited  to  the  credit  of  John 
Doe,  the  bank  should  require  a  check  in 
that  form  and  so  signed,  and  a  check,  the 
whole  body  of  which  and  the  name  of  John 
Doe  is  written  by  a  hand  other  than  that  of 
Richard  Roe  will  not  protect  it  with  re- 
gard to  the  payment  of  the  money  of  the 
depositor,  where  it  turns  out  that  the  sig- 
nature of  Richard  Roe  was  written  by  him 
on  a  blank  piece  of  paper  for  another  pur- 
pose, and  that  the  balance  of  the  instru- 
ment was  written  by  someone  else  without 
authority,  and  with  intent  to  defraud. 

(March  14,  1910.) 

Headnote  by  Monroe,  J. 

Note.  '^Payment  hy  hunk  of  chech 
signed  hy  authorized  person  in  dif» 
f event  form  than  that  agreed  upon. 

The  peculiarity  of  Polizzotto  v.  People's 
Bank  lies  in  the  fact  that  the  bank  was 
conceded ly  authorized  to  pay  checks  against 
the  firm's  account  upon  the  signature  of  the 
member  who  signed  his  name  to  the  paper 
subsequently  presented  as  a  check,  and  the 
question  was,  therefore,  not  as  to  the  au- 
thority of  the  signer,  but  as  to  the  effect  of 
the  departure  jfrom  the  stipulated  form. 
The  case  is,  therefore,  quite  different  from 
the  numerous  class  of  cases  like  Ellis  v. 
Western  Nat.  Bank,  136  Ky.  310,  124  S.  W. 
334,  involving  the  right  of  a  bank  to  pay 
a  check  against  a  corporation's  account  up- 
on the  signature  of  the  president  alone,  where 
it  had  agreed  that  checks  should  only  be 
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(^  ERTIORARI  to  the  Court  of  Appeal  to 
J  review  a  judgment  affirming  a  judg- 
ment of  the  District  Court  for  the  Parish 
of  Iberville  in  plaintiffs'  favor  in  an  action 
brought  to  recover  the  amount  of  a  check 
which  was  alleged  to  have  been  wrongfully 
charged  against  plaintiffs'  deposit  account 
by  defendant.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  C.  S.  Hebert  for  defendant. 

Messrs.  E.  B.  Talbot,  F.  P.  Wllbert, 
and  P.  G.  Borron  for  plaintiffs. 

Monroe,  J.,  delivered  the  opinion  of  the 
court : 

V.  Polizzotto,  a  commercial  firm  composed 
of  Vincent,  Sam,  and  Frank  Polizzotto,  ob- 
tained judgment  against  the  defendant  bank 
for  $571.11,  on  the  ground  that  the  bank 
had  charged  their  deposit  account  with  that 
amount  without  authority;  the  facts  dis- 
closed upon  the  trial  of  the  case  being  as 
follows:  About  November  24,  1908,  a  man 
representing  himself  to  be  the  agent  and 
solicitor  of  the  Florence  Distilling  Company 
(said  to  have  been  an  Eastern,  but  as  it 
turned  out  a  fictitious,  concern),  called  at 
the  store  of  V.  Polizzotto,  in  Plaquemine, 
and  obtained  from  Sam  Polizzotto  the  firm's 
order  for  an  invoice  of  liquors,  which  he 
appeared  to  be  selling  at  a  low  price.  He 
then  asked  Sam  Polizzotto  to  give  him  some 
references,  and  he  was  given  the  names  of 
several  merchants,  of  the  Iberville  Bank  & 
Trust  Company,  and  of  the  People's  Bank. 
He  then  asked  which  of  the  banks  V.  Po- 
lizzotto did  business  with,  and  having  been 
given  that  information  and  having  writ- 
ten the  names  of  the  references  on  a  piece 
or  sheet  of  writing  paper,  with  the  name 
"People's  Bank"  below  the  others,  and  hav- 
ing also  been  informed  that  Sam  Polizzotto 
signed  the  checks  of  the  firm,  some  of  which 


(canceled)  were  exhibited  to  him,  he  re- 
quested Sam  Polizzotto  to  put  his  signature 
on  the  paper,  at  a  place  indicated  by  him, 
and  which  was  about  the  width  of,  say, 
four  lines  below  the  name  "People's  Bank" 
already  written  by  himself,  which  request 
Polizzotto  complied  with,  writing  his  name, 
"S.  Polizzotto."  On  December  6th  follow- 
ing, there  came  to  the  People's  Bank  for 
payment  through  the  mail,  in  the  usual 
course  of  business,  from  the  German  Insur- 
ance Bank,  a  reputable  bank  in  Louisville, 
Kentucky,  a  check,  bearing  the  signature 
"V.  Polizzotto,  by  S.  Polizzotto,"  the  "S. 
Polizzotto"  being  underneath  the  "V.  Po- 
lizzotto," and  being  the  same  that  had  been 
placed  there  by  Sam  Polizzotto,  on  Novem- 
ber 24th.  The  check  was  payable  to  the  or- 
der of  the  "Florence  Distilling  Co.,"  and 
appeared  to  bear  the  indorsements  of  that 
concern,  of  the  Stitzel  Distilling  Company, 
and  of  the  German  Insurance  Bank.  It  was 
wholly  in  writing  and  was  dated  "Plaque- 
mine,  La.,  November  24,  1908."  It  arrived 
on  Sunday,  and  was  received  by  an  officer 
of  the  bank  whose  attention  was  attracted 
by  its  unusual  appearance,  and  on  the  fol- 
lowing day  (Monday,  December  7th)  he 
and  the  cashier  and  the  president  consulted 
about  it,  and  the  cashier  tried  to  reach  Sam 
Polizzotto  by  telephone,  but  calling  up  the 
store  and  being  told  that  Sam  Polizzotto 
was  absent  or  busy  (he  was  unable  to  re- 
member which)  he,  or  they,  compared  the 
signature  on  the  check  in  question  with  the 
signature  of  the  firm  of  V.  Polizzotto  on 
the  signature  book  and  on  other  checks,  and 
concluded  that  it  was  good  and  that  no  fur- 
ther inquiry  was  necessary.  He  (the  caslv- 
ier)  accordingly  (on  December  7th)  mailed 
to  the  German  Insurance  Bank  a  draft  on 
New  York  for  $571.11,  which  draft  was  pre- 
sented and  paid  on  December  12th.    In  the 


paid  when  signed  by  the  president  and 
countersigned  by  another  officer. 

Although  no  direct  authority  has  been 
found  it  would  seem  that  there  can  be  little 
question  as  to  the  soundness  of  the  decision 
in  Polizzotto  v.  People's  Bank,  holding 
that  a  bank  is  not  protected  where  payment 
is  made  on  a  check  drawn  in  a  form  other 
than  that  agreed  upon,  although  it  is  signed 
by  the  person  authorized  to  check  upon  the 
deposit. 

A  depositor  clearly  has  a  right  to  desig- 
nate the  particular  form  of  signature  upon 
which  the  bank  shall  be  authorized  to  make 
payments.  Numerous  reasons,  some  it  may 
be  solely  within  the  knowledge  of  the  depos- 
itor, can  be  advanced  why  a  depositor  should 
wish  to  adopt  a  particular  form  of  signa- 
ture. The  case  of.  Polizzotto  v.  P!«x)ple's 
Bank  furnished  an  excellent  example  of  the 
protection  which  such  a  signature  affords 
against  fraud.  Had  the  bank  officials  in 
this  instance  used  the  degree  of  care  which 
30  L.R.A.(N.S.) 


their  good  judgment  first  suggested,  and 
communicated  with  the  drawer  of  the  check, 
no  payment  would  have  been  made,  and  con- 
sequently no  loss  would  have  resulted  either 
to  the  bank  or  the  depositor.  A  person  hav- 
ing a  large  amount  on  deposit,  and  wishing 
to  interpose  an  additional  safeguard  against 
duress  in  forcing  him  to  sign  a  check, 
might  prudently  agree  with  the  bank  that 
no  check  bearing  his  signature  should  be 
paid  unless,  for  example,  a  blot  or  other 
mark  appeared  at  a  given  place  on  or  after 
the  signature.  Under  such  an  agreement  the 
blot  or  mark  would  become  a  material  part 
of  the  signature,  and  the  bank  would  clear- 
ly have  no  authority  to  pay  checks  up- 
on which  the  agreed  mark  did  not  appear. 
Of  course,  if  the  person  who  signs  the 
paper  intends  it  to  be  paid  as  a  check, 
and  receives  the  benefit  of  it,  although  the 
form  agreed  upon  is  not  followed,  a  dif- 
ferent question  is  presented.        J.  T.  W. 
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meanwhile — that  is  to  say,  on  the  day  that 
the  draft  was  mailed — Sam  Polizzotto  called 
at  the  bank  and  made  a  deposit,  and  he  says 
he  had  a  conversation  with  the  cashier 
(which,  however,  the  cashier  does  not  re- 
member), but  that  nothing  was  said  to  him 
about  the  check  which  is  now  in  dispute. 
On  December  12th  (the  day  upon  which  the 
draft  on  New  York  was  paid),  the  account 
of  V.  Polizzotto  with  the  defendant  bank 
was  balanced,  and  the  canceled  checks  re- 
turned, and,  on  the  evening,  or  night,  of 
December  15th,  the  bookkeeper  of  the  firm 
(who  worked  for  it  only  at  intervals) 
noticed  the  check  in  question,  thought  there 
must  be  something  out  of  the  way  about  it, 
and  asked  Sam  Polizzotto  for  information, 
and  he  was  told  that  he  (Polizzotto)  had 
never  issued  any  such  check.  The  cashier 
of  the  bank  was  then  called  up  out  of  bed 
and  interviewed,  and  next  morning  he  en- 
deavored to  stop  payment  of  the  draft, 
which  had,  however,  been  paid.  It  appears 
from  the  evidence  that  the  firm  of  V.  Po- 
lizzotto had  been  doing  business  with  de- 
fendant for  a  number  of  years;  tliat  the 
firm  account  had  always  l)een  kept  in  the 
firm  name,  bdt  that  no  member  of  tlie  firm 
had  ever  signed  its  checks  except  Sam  Poliz- 
zotto; that  up  to,  say,  the  fall  of  1907,  the 
firm  checks  had  been  drawn  on  the  ordinary 
printed  forms  which  are  in  common  use, 
and  signed  "V.  Polizzotto,  per  S.  P."  (the 
whole  of  it  being  written  by  Sam  Poliz- 
zotto). At  the  period  mentioned  (say  the 
fall  of  ]907)>  the  firm  had  a  form  of  check 
printed,  with  their  business  card  on  the 
upper  left-hand  corner,  and  the  name  **V. 
Polizzotto*'  printed  in  I  e  place  for  the  sig- 
nature, and  with  the  word  "per"  followed 
by  a  blank  line  printed  underneath  it,  and 
Sam  Polizzotto  called  upon  defendant's 
cashier  and  showing  him  the  form  told  him 
that,  on  those  checks,  he  would  write,  after 
the  word  "per,"  on  the  line  left  blank  for 
that  purpose,  his  signature,  "S.  Polizzotto," 
in  full,  but  that  the  old  form  of  check,  when 
used,  would  be  signed  as  before;  so  that 
there  were  to  he  two  signatures,  to  wit,  the 
wholly  written  "V.  Polizzotto,  per  S.  P."  on 
the  old  checks,  and  partly  printed  and  part- 
ly written  "V.  Polizzotto,  per  S.  Polizzotto,'' 
on  the  now  checks,  and  the  bank  had  no 
other  signatures  on  which  it  was  authorized 
to  make  any  payments  for  the  firm.  It 
seems,  however,  that  on  July  13,  1900,  S. 
Polizzotto  had  opened  a  small  private  ac- 
count with  the  bank,  which  was  closed  on 
July  7,  1903,  and  for  the  purposes  of  which 
he  gave  the  bank  his  signature,  "S.  Poliz- 
zotto," and  it  is  now  contended  that  the 
signature  "S.  Polizzotto"  is  good  so  far  as 
the  bank  and  the  firm  of  V.  Polizzotto  are 
concerned,  for  the  purposes  of  the  check  in 
30  L.R.A.(N.S.) 


dispute.  In  fact,  the  cashier  of  the  defend- 
ant seems  to  hold  that  the  money  of  the 
firm  of  V.  Polizzotto  could  properly  be 
drawn  out  on  checks  signed  "S.  Polizzotto," 
though  the  name  of  V.  Polizzotto  nowhere 
appeared  on  them. 

Thus  his  cross-examination  at  one  time 
proceeds  as  follows: 

Q.  Mr.  Barker,  is  it  not  a  fact  that  Mr. 
S.  Polizzotto  has  no  personal  account  with 
your  bank,  and  has  not  had  for  some  time? 

A.  It  is  a  fact. 

Q.  That  being  a  fact,  Mr.  Barker,  should 
you  receive  a  check  on  your  bank  signed 
"S.  Polizzotto,"  would  you  pay  the  check? 

A.  In  the  absence  of  Mr.  Polizzotto,  I 
would  pay  the  check  and  charge  the  amount. 

Q.  To  whose  account  would  you  charge 
it? 

A.  Charge  it  to  V.  Polizzotto,  unless  I 
could  see  Sam  Polizzotto. 

The  cashier  and  another  officer  of  the 
bank,  whose  functions  appear  to  be  general, 
testify,  in  effect,  that  the  payment  of  the 
check  in  dispute  was  proper  under  the  cir- 
cumstances, and  Mr.  Clay,  a  banker,  called 
by  defendant  as  an  expert,  seemed  to  sus- 
tain that  view  until  the  circumstances 
which  plaintiff  thinks  should  have  excited 
defendant's  distrust  were  stated,  when  he 
said  that  he  would  not  have  paid  the  check 
without  hearing  from  the  drawer.  Mr.  De- 
sobry,  a  banker,  called  as  an  expert  by 
plaintiff,  after  hearing  a  statement  of  the 
facts,  testified  that  he  would  not  have  paid 
the  check,  and  it  was  admitted  that  Mr. 
Grace,  another  banker,  would  have  testified 
to  like  effect. 

In  our  view,  the  signature  upon  which  a 
depositor  is  to  be  bound  and  the  bank  is  to 
be  authorized  to  disburse  his  money  may  be 
whatever  they  agree  on  (in  some  cases, 
where  the  depositor  is  unable  to  WTite,  it 
being  a  mere  hieroglyphic).  But  as  neither 
the  firm  of  V.  Polizzotto,  nor  any  of  its 
members  acting  for  the  firm,  ever  agreed 
with  the  defendant  bank  that  the  money  of 
the  firm  should  be  disbursed  on  the  signa- 
ture attnolicd  to  the  check  here  in  disjmte, 
we  are  unable  to  see  upon  what  theory  they 
are  to  be  held  bound  by  such  disbursement. 
The  only  authorized  signature  which  the 
bank  had  on  its  signature  book  was  "V. 
Polizzotto,  per  S.  P.,"  the  whole  of  it  in  the 
handwriting  of  Sam  Polizzotto.  The  other 
authorized  signature,  not  on  the  signature 
book,  was  "V.  Polizzotto"  (printed)  "per" 
(printed)  "S.  Polizzotto"  (written  by  Sam 
Polizzotto).  The  signature  on  which  the 
bank  paid  the  money  was  "V.  Polizzotto" 
(written  by  another  hand  than  that  of  Sana 
Polizzotto)   "by"   (also  written  by  another 
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hand)  "S.  Polizzotto"  (written  by  S.  Poliz- 
zotto),  and  tbat  signature  was  altached  to 
a  check  such  as  V.  Polizzotto  liad  never  is- 
sued, and  wliich  was  so  unusual  in  appear- 
ance as  at  once  to  attract  the  attention  of 
the  officers  of  the  bank  and  of  the  book- 
keeper of  V.  PolizzottOi  and  which  the  bank 
bad  ample  time  to  inquire  altout  before  pay- 
ing. In  view  of  these  conclusions,  we  con- 
sider it  unnecessary  to  inquire  into  the  lia- 
bility of  persons  who  have  affixed  their  sig- 
natures to  incomplete  instruments,  or  into 
the  question  whether  the  paper  upon  which 
Sam  Polizzotto  wrote  his  signature  could 
be  regarded  as  an  incomplete  check,  those 
questions,  in  our  opinion,  not  being  in  this 
case. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  application  herein  made  be 
now  dismissed  at  the  cost  of  the  applicant, 
and  that  the  judgment  of  the  Court  of  Ap- 
peal, here  made  the  subject  of  review,  re- 
main undisturbed. 


NEW   JERSEY    COURT    OP   ERRORS 
AND  APPEALS. 

MAYOR  AND  ALDERMEN  OF  CITY  OF 
PATERSOX,  PlfTs.  in  Err., 

•  V. 

ERIE  RAILROAD  COMPANY. 

(—  N.  J.  — ,  76  Atl.  922.) 

Municipal  corporation  — .  negligence  of 
agent  —  imputability. 

1.  Negligence  in  the  performance  of  public 
duties  by  municipal  agents  or  instrumen- 
talities intrusted  therewith  is  not  imput- 
able to   the  municipality. 

Same  —  effect  on  rights. 

2.  A  fire  engine  belonging  to  the  city  of 
P.  was  injured  in  a  collision  with  a  rail- 
road train  at  a  highway  crossing.  The  col- 
lision occurred  through  the  joint  negligence 
of  the  persons  operating  the  train  and  the 
driver  of  the  engine.  Held,  that  the  neg- 
ligence of  the  driver  of  the  engine  consti- 
tuted no  bar  to  the  right  of  the  municipali- 
ty to  recover  compensation  from  the  rail- 
road company. 

(February  28,  1910.) 

ERROR  to  the  Supreme  Court  to  review 
a  judgment  of  nonsuit  in  an  action 
brought  to  recover  the  value  of  a  fire  engine 
for  the  destruction  of  which  defendant  was 
alleged  to  be  responsible.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Edward  F.  Merrcy,  plaintifTs  in  er- 
ror: 

Negligence  of  the  driver  of  the  fire  engine 
cannot  be  imputed  to  the  plaintiflf. 

Headnotes  by  Guhmere,  Ch.  J. 
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29  Cyc.  Law  &  Proc.  pp.  542,  543,  1207, 
1304;  Wild  v.  Paterson,  47  N.  J.  L.  412,  1 
Atl.  490;  Condict  v.  Jersey  City,  46  N.  J. 
L.  157;  Tomlin  v.  Hildreth,  05  N.  J.  L. 
439,  47  Atl.  649;  Dill.  Mun.  Corp.  4th  ed. 
^^  970,  1199;  Smith,  Mun.  Corp.  §  792,  p. 
197;  20  Am.  &  Eng.  Enc.  Law.  2d  ed.  p. 
1205;  Dodge  v.  Granger,  17  R.  I.  664,  15 
L.R.A.  781,   33  Am.  St.  Rep.   901,  24  Atl. 

loo: 

Messrs.  Collins  &  Corbln  for  defendant 
in  error. 

Gnminere,  Ch.  J.,  delivered  the  opinion 
of  the  court : 

This  suit  Was  brought  by  the  city  of 
Paterson  to  recover  damages  for  injuries 
received  by  one  of  its  fire  engines  in  a  col- 
lision between  it  and  a  train  of  the  defend- 
ant company  at  a  railroad  crossing  in  the 
city.  The  plaintiff's  proofs  showed  that  the 
crossing  gates  were  not  down,  and  that  no 
bell  was  rung,  or  whistle  blown,  on  the  train 
as  it  approached  the  crossing.  It  also  ap- 
peared in  the  plaintiff's  casa  that  the  driver 
of  the  fire  engine  came  onto  the  crossing 
without  using  care  to  see  whether  or  not  a 
train  was  approaching.  At  the  close  of  the 
plaintiffs  case  a  nonsuit  was  ordered,  upon 

Note.  ^  An  extended  search  has  disclosed 
no  other  case  discussing  the  effect  of  the 
negligence  of  an  officer  or  agent  of  a  muni- 
cipal corporation  contributing  to  the  injury 
of  its  property,  as  a  bar  to  a  recovery  by 
the  municipality  against  the  wrongdoer. 
The  assumption  in  Paterson  v.  Erie  R.  Co. 
that  a  municipality  is  not  responsible  for 
injuries  inflicted  by  the  negligence  of  a 
member  of  its  fire  department,  for  the  rea- 
son that  the  activities  of  such  department 
pertain  to  the  public  functions  of  the 
municipality,  is  sustained  by  the  weight  of 
authority.  (See  note  to  Cunningham  v. 
Seattle,  4  L.R.A.(N.S.)  629.)  The  reason- 
ing of  the  court  would,  of  course,  not  ap- 
ply if  the  agent  of  the  municipality  were 
performing  one  of  its  private  or  corporate 
functions. 

The  conclusion  that  the  negligence  of  the 
driver  of  the  engine  contributing  to  the 
injury  would  not  prevent  a  recovery  by  the 
municipality  against  the  railroad  company 
was  regarded  by  the  court  as  a  logical  in- 
ference or  deduction  from  the  established 
principle  that  a  municipality  is  not  re- 
sponsible for  injuries  inflicted  by  officers 
or  agents  in  the  performance  of  its  public 
functions,  or  rather  from  the  proposition, 
which  the  court  apparently  resjarded  as  the 
foundation  of  that  principle,  that  the  negli- 
gence of  such  an  officer  or  agent  is  not 
imputable  to  the  municipality.  It  may  be 
doubted,  however,  whether  that  proposition 
is  the  real   foundation  of  the  principle. 

It  is  true  that  many  of  the  decisions  ex- 
onerating   a    municipality    from    responsi- 
bility  for  negligent  injury   inflicted  by  its 
agent  upon  a  third  person  are  apparently 
14 
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the  ground  that  its  right  of  recovery  was 
biirred  by  the  contributory  negligence  of  the 
driver  of  the  engine.  Tlie  plaintiff  in  error 
now  challenges  tlie  soundness  of  that  ruling. 

A  person  whose  negligent  act  produces  in- 
jury to  another  cannot  escape  liability 
therefor  merely  by  showing  that  the  injury 
was  contributed  to  by  the  careless  act  of  a 
third  person.  In  order  to  relieve  him  from 
such  liability,  it  must  also  appear  that  the 
act  of  the  third  person  was  one  for  which 
the  injured  party  was  responsible,  under 
the  doctrine  of  respondeat  superior.  In  the 
absence  of  proof  of  that  fact,  the  injured 
person  is  entitled  to  compel  both  or  either 
of  the  wrongdoers  to  compensate  him  for 
his  injuries.  The  correctness  of  the  ruling 
of  the  trial  court  depends,  therefore,  upon 
whether  the  negligence  of  the  driver  of  the 
fire  engine  is  imputable  to  the  city. 

Municipal  corporations  are  engaged  in 
the  performance  of  public  services,  in 
which  they  have  no  particular  interest,  and 
from  which  they  derive  no  special  benefit  in 
their  corporate  capacity.  The  persons  em- 
ployed by  them  in  the  rendering  of  such 
service  act  as  public  servants,  charged  with 
a  public  duty.  They  are  mere  agencies,  or 
instrumentalities,  by  which  such  duties  are 
performed,   and  the  doctrine  of  respondeat 


superior  does  not  apply  to  such  employment. 
Condict  V.  Jersey  City,  46  N.  J.  L.  167; 
V-vild  v.  Paterson,  47  N.  J.  L.  408,  1  Atl. 
490.  Accordingly  it  was  held  by  this  court 
in  the  first  of  the  cited  cases  that  a  munici- 
pality was  not  liable  for  an  injury  occa- 
sioned by  the  act  of  a  driver  of  an  ash  cart, 
employed  by  its  board  of  public  works  to 
remove  ashes  and  refuse  from  boxes  and  bar- 
rels placed  on  the  sidewalk,  in  carelessly 
making  a  dump  from  his  cart;  and  in  the 
second  case  it  was  considered  by  the  su- 
preme court  that  a  municipality  was  not  re- 
sponsible to  a  member  of  its  fire  department, 
who  was  run  over  and  injured  while  assist- 
ing to  haul  an  engine  to  a  fire,  the  ac- 
cident having  occurred  because  the  persons 
in  charge  of  the  engine  had  carelessly  per- 
mitted its  brake  to  get  out  of  order.  Many 
cases  to  the  same  effect,  and  resting  upon 
the  same  ground,  will  be  found  collated  in 
20  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1205, 
and  in  29  Cyc.  Law  &  Proc.  pp.  1267,  1304. 
The  concrete  principle  established  by 
these  decisions  is  that  negligence  in  the  per- 
formance of  public  duties  by  municipal 
agents  or  instrumentalities,  intrusted  there* 
with,  is  not  chargeable  against  the  munici- 
pality. Applying  this  principle  to  the  pres- 
ent case,  it  is  apparent  that  the  ordering  of 


referred  to  the  proposition  that  the  doctrine 
of  respondeat  superior  or  of  imputed  negli- 
gence does  not  apply  where  the  agent  is  per- 
forming one  of  the  public  functions  of  the 
municipality.  This  formula  serves  well 
enough  the  practical  purposes  of  such  a  case, 
but  it  does  not  reflect  the  real  reason  for 
the  municipality's  immunity,  and  is  mis- 
leading when  used,  as  in  Patersox  v.  Erie 
R.  Co.,  as  the  basis  for  an  inference  that 
the  contributory  negligence  of  the  agent 
will  not  prevent  a  recovery  by  the  mu- 
nicipality against  a  third  person. 

Regarding  the  rule  of  municipal  immimi- 
ty  as  merely  the  result  of  a  denial  of  the 
applicability  of  the  doctrine  respondeat 
superior f  or  of  imputed  negligence  to  acts 
of  an  agent  in  the  exercise  of  the  public 
functions  of  the  mimicipality,  personal  acts 
of  misfeasance  of  the  municipality  without 
the  intervention  of  an  agent — if  it  could  be 
conceived  as  so  acting — would  not  fall  with- 
in the  protection  of  the  rule;  and  yet  it  is 
clear  that  tlie  broad  ground  of  public  policy 
underlying  the  rule  would  be  as  mucli  op- 
posed to  holding  tlie  municipality  responsi- 
ble in  such  a  case  as  when  it  acts  through 
an  agent.  The  immunity  of  the  municipali- 
ty from  liability  for  the  misfeasance  of  its 
agent,  therefore,  seems  to  be  a  mere  deduc- 
tion from  its  immunity  from  its  own  acts  of 

• 

niisfensance  while  in  the  exercise  of  a  public 
function,  rather  than  the  result  of  a  prin- 
ciple which  takes  such  cases  out  of  the  op- 
eration of  the  doctrine  of  respondeat  superi- 
or or  imputpil  negligence.  If  tlie  negligence 
of  the  agent  were  to  be  imputed  to  tlie 
munioipalitv,  it  would  be  in  no  worse  posi- 
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tion  than  if  the  negligence  had  been  its  own 
personal  act,  but  even  then  the  rule  of  im- 
munity would  apply  if  the  act  were  one 
which  pertained  to  its  public  functions. 

Logically,  no  question  as  to  respondeat 
superior  cfr  imputed  negligence  properly 
arises  unless  it  be  assumed,  for  the  purposes 
of  the  point  at  least,  that  the  party  sought 
to  be  held  responsible  for  the  misfeasance  of 
its  agent  would  have  been  responsible  if  the 
misfeasance  had  been  its  own  personal  act. 
Hence,  if  the  municipality  would  not  be  re- 
sponsible if  the  misfeasance  could  be  con- 
ceived of  as  its  own  personal  act,  committed 
without  the  intervention  of  an  agent,  there 
is  no  necessity  of  negativing  iipputed  negli- 
gence in  order  to  relieve  it  of  responsibility 
when  the  misfeasance  is  committed  through 
the  instrumentality  of  an  agent.  In  this 
view  the  premise  assumed  by  the  court, 
namely,  that  the  negligence  of  the  driver  of 
the  fire  engine  was  not  imputable  to  the 
municipality,  and  the  conclusion  based 
thereon  that  such  negligence  would  not  pre- 
clude a  recovery  by  the  municipality  against 
the  railroad,  are  left  without  any  substan- 
tial foundation.  It  is  a  long  step  from  the 
assumed  nonliability  of  the  municipality  for 
an  injury  inflicted  upon  a  third  person  by 
the  negligence  of  the  driver  of  the  fire  en- 
gine, to  the  liability  of  the  railroad  com- 
pany to  the  municipality  for  injury  to  its 
property  notwitlistanding  the  negligence  of 
the  driver  to  whose  care  it  was  intrusted. 
The  question  deserves  more  consideration 
than  the  court  in  the  reported  case  appearg 
to  have  given  to  it.  Q.  H.  P, 
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a  nonsuit  was  erroneous;  for,  unless  the  neg 
ligence  of  the  driver  of  the  fire  engine  wa^ 
imputable  to  the  plaintiff,  it  no  more  con 
stituted  a  bar  to  the  plaintiff's  right  ol 
action  against  the  defendant  than  the  con 
tributing  negligent  act  of  any  other  person, 
entirely  disconnected  with  the  plaintiff, 
would  have  done. 

The  judgment  under  review  will   be   re- 
versed, and  a  venire  de  novo  awarded. 


NORTH  DAKOTA  SUPREME  COURT. 

STATE  OF  NORTH  DAKOTA,  Respt., 

v. 

FRANK  E.  FUNK  et  al.,  Appts. 

(—  N.  D.  — ,  127  N.  W.  722.) 

Ball  bond  —  defense  —  detention  on 
other  charge. 

1.  It  18  a  good  defense  to  an  action 
against  the  sureties  on  a  bail  bond  that  the 
state,  intermediate  the  date  of  such  bond 
and  the  time  when,  bv  the  terms  thereof, 
the  principal  was  obligated  to  appear  in 
court,  caused  the  arrest  of  such  principal 
on  a  criminal  charge  in  another  county, 
and  kept  him  confined  in  the  county  jail 
thereof  until  after  the  date  designated  in 
the  bond  for  his  appearance. 

Same  —  effect. 

2.  By  such  arrest  and  detention  of  the 
principal,  performance  of  the  conditions  of 
the  bail  bond  was  rendered  impossible  by 
the  state,  the  obligee  in  the  bond,  and  there- 
fore the  default  of  the  principal  in  failing 
to  appear  is  excusable. 

(June  24,  1910.) 

APPEAL  by  defendants  from  a  judgment 
of  the  District  Court  for  McLean  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  recover  the  amount  alleged  to  be  due  on 
certain  bail  bonds.     Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  W.  S.  Lander  and  J.  M.  Aus- 
tin,  for  appellants: 
Bail  will  be  exonerated  where  performance 

Headnotes  by  FiSK,  J. 

Note. '-' Tjiahility  of  hail  where  pHnei' 
pal  fails  to  appear  through  no  fault 
of  his  oxvn. 

This  question  is  discussed  in  t'^e  note  to 
Hargis  v.  Begley,  23  L.R.A.(N.S.)  137. 
Since  the  preparation  of  that  note,  it  has 
been  held  in  United  States  v.  Marrin,  170 
Fed.  476,  that  where  a  principal  in  a  bail 
bond  voluntarily  jEroes  into  another  juris- 
diction, with  knowledge  that  criminal  char- 
ges are  there  pending  against  him,  with  the 
result  that  he  is  there  convicted  and  im- 
prisoned, the  sureties  on  his  bond  are  not 
for  that  reason  discharged  of  liability  for 
his  nonappearance.  J.  A.  C. 
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of  the  conditions  of  the  bond  is  rendered  im- 
possible by  the  act  of  the  obligee  or  the  act 
)f  the  law. 

Taylor  v.  Taintor,  16  Wall.  366,  21  L.  ed. 
287;  Com.  v.  Overby,  80  Ky.  208,  44  Am. 
Rep.  471;  Cooper  v.  State,  5  Tex.  App.  215, 
32  Am.  Rep.  571;  Taintor  v.  Taylor,  36 
Conn.  242,  4  Am.  Rep.  58;  Bclding  v.  State, 
99  Am.  Dec.  214  and  note,  25  Ark.  315, 
4  Am.  Rep.  26 ;  Steelman  v.  Mattix,  38  N.  J. 
L.  247,  20  Am.  Rep.  389;  Scully  v.  Kirk- 
patrick,  79  Pa.  324,  21  Am.  Rep.  62;  Buf- 
fington  V.  Smith,  58  Ga.  341;  West  v.  Col- 
quitt, 71  Ga.  559,  51  Am.  Rep.  277;  People 
v.  Tubbs,  37  N.  Y.  586;  People  v.  Manning, 
8  Cow.  297,  18  Am.  Dec.  451 ;  People  v.  Cook, 
30  How.  Pr.  110;  People  v.  Bartlett,  3  Hill, 
570;  Medlin  v.  Com.  11  Bush,  605;  People 
V,  Moore,  4  N.  Y.  Crim.  Rep.  205;  Smith  v. 
State,  12  Neb.  309,  11  N.  W.  317;  State 
V.  Allen,  2  Humph.  258;  People  v.  Stager,  10 
Wend.  431;  Re  James,  18  Fed.  853;  Com. 
V.Webster,  1  Bush,  616;  Smith  v.  Com.  91 
Ky.  588,  16  S.  W.  532;  State  v.  Crosby,  114 
Ala.  11,  22  So.  110;  Taylor  v.  Taintor,  su- 
pra; State  V.  McAllister,  54  N.  H.  156;  Re 
Beavers,  131  Fed.  366;  Canby  v.  Griffin,  3 
Harr.  (Del.)  333;  Co.  Litt.  306;  Coster  v. 
Dilworth,  8  Cow.  299;  Hunt's  Case,  3 
Petersdorff,  Abr.  356. 

Mr.  J.  E,  Nelson,  for  the  State: 

Where  a  defendant  is  arrested  upon  an- 
other charge,  and  merely  held  prior  to  trial 
and  conviction  and  sentence,  the  sureties  are 
not  released. 

Belding  v.  State,  25  Ark.  315,  99  Am.  Dec. 
214,  4  Am.  Rep.  26;  West  v.  Colquitt,  71 
Ga.  559,  61  Am.  Rep.  277;  State  v.  Merri- 
hew,  47  Iowa,  112,  29  Am.  Rep.  464;  Al- 
guire  V.  Com.  3  B.  Mon.  349. 

Flsk,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  appeal  from  a  judgment  of  the 
district  court  of  McLean  county.  The  facts 
are  all  stipulated,  and  are  substantially  as 
follows : 

At  the  June,  1906,  term  of  district  court 
in  and  for  McLean  county,  commencing  June 
11,  1906,  one  Alexander  Larron  was  in- 
formed against,  charged  with  the  crime  of 
grand  larceny.  On  June  14th  he  was  ar- 
raigned, and  pleaded  not  guilty.  On  his 
motion  a  change  of  venue  was  taken,  and 
by  order  of  court  the  action  was  transferred 
to  Stark  county,  and  Larron  was  admitted 
to  bail  in  the  sum  of  $2,000  in  each  case, 
there  being  two  cases.  On  November  19, 
1906,  Larron,  as  principal,  and  defendants, 
as  sureties,  executed  and  delivered  their  un- 
dertakings, whereby  they  jointly  and  sever- 
ally undertook  and  agreed  that  said  Larron 
should  appear  and  answer  such  informations 
at  the  adjourned  September  11,  1906,  term 


212 


NORTH  DAKOTA  SUPREME  COURT. 


June, 


of  the  district  court  of  Stark  county,  to  be 
held  at  Dickinson  on  December  3,  1906,  be- 
ing the  next  term  thereof,  and  at  all  times 
hold  himself  amenable  to  the  orders  and  pro- 
cess of  the  court,  and,  if  convicted,  to  appear 
for  judgment  and  render  himself  in  execu- 
tion thereof,  or,  if  he  fail  to  perform  either 
of  said  conditions,  that  he  pay  to  plaintiff 
the  sum  of  $2,000  on  each  of  said  bonds, 
which  bonds  were  approved  by  the  clerk  and 
by  the  acting  judge,  who  ordered  the  release 
of  Larron  thereunder.  During  all  times  sub- 
sequent to  June  14,  1906,  Larron  was  held 
in  custody  in  the  county  jail  of  ^IcLcan 
county  by  the  sheriff  thereof  under  instruc- 
tions of  the  court,  and  on  November  23d,  and 
as  soon  as  he  was  advised  by  his  counsel  so 
to  do,  under  and  by  virtue  of  said  under- 
takings, their  filing,  approval,  and  the  order 
of  the  court,  the  said  sheriff  advised  Larron 
that  he  was  then  and  there  released  and  dis- 
charged from  custody  on  the  charges  on 
which  he  had  been  theretofore  held,  but  im- 
mediately advised  him  that  he,  such  sher- 
iff, had  been  instructed  and  requested  by  the 
sheriff  of  Rolette  county  North  Dakota,  to 
arrest  and  hold  him  in  the  event  that  Larron 
should  be  released  on  bail,  and  immediately 
informed  him  that  he  was  then  rearrested 
and  to  be  held  awaiting  the  arrival  of  the 
sheriff  of  Rolette  county,  and  he  was  not 
permitted  to  leave  such  jail.  At  the  time 
the  sheriff  said  to  Larron  that  he  was  re- 
leased, he  further  stated:  **You  are  re- 
arrested, and  held  for  the  sheriff  of  Rolette 
county."  Thereafter  the  sheriff  of  Rolette 
county  took  Larron  into  his  custody,  con- 
veying him  to  Rolette  county  without  his 
consent  or  procurement,  and  against  his 
will,  and  over  his  protest,  and  against  the 
will  and  over  the  protest  of  these  defendants. 
On  December  4,  1906,  being  the  second  day 
of  the  adjourned  September  11,  1906,  term 
of  the  district  court  in  and  for  Stark  county, 
said  cases  were  moved  for  trial.  Larron 
failed  to  appear  according  to  the  conditions 
of  such  undertakings,  and  thereupon  the 
court  duly  declared  such  undertakings  for- 
feited. At  no  time  prior  to  the  final  ad- 
journment of  said  court  did  said  Larron  or 
defendants  or  either  of  them,  or  anyone  in 
his  or  their  behalf,  appear  and  excuse  or 
offer  to  excuse  or  explain  Larron's  failure  to 
appear  according  to  the  terms  of  such  under- 
takings, and  at  no  time  thereafter  did  Lar- 
ron surrender  himself,  nor  was  he  sur- 
rendered to  any  court  or  officer.  Said  sum 
of  $4,000,  the  penalty  of  said  undertakings, 
has  not,  nor  any  part  thereof,  been  paid. 

On  November  30,  1906,  and  for  a  long 
time  after  December  4,  1906,  and  after  the 
final  adjournment  of  the  said  term  of  court 
in  Stark  county.  Larron  was  forcibly  and 
against  his  will  held  in  custody  and  im- 
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prisonment  in  the  county  jail  of  Rolette 
county  upon  an  alleged  criminal  charge,  un- 
der process  of  law,  and  by  the  officers  of 
said  county;  that  solely  on  account  of  such 
imprisonment,  and  not  otherwise,  the  said 
Larron  could  not  and  did  not  appear  for 
trial  in  the  district  court  of  Stark  county, 
in  discharge  of  the  obligations  of  said  bonds 
or  undertakings,  and  that  the  charge  upon 
which  the  said  Larron  was  arrested  and  held 
in  custody  in  the  said  county  of  Rolette, 
as  aforesaid,  was  not  alleged  to  have  been 
committed  subsequent  to  the  filing  of  the 
bonds  aforesaid.  While  Larron  was  being 
held  in  custody  in  the  county  jail  of  McLean 
county,  as  aforesaid,  and  after  such  bonds 
had  been  thus  approved  and  filed,  and  after 
the  order  directing  that  Larron  be  dis- 
charged from  custody  had  been  filed,  and 
while  the  sheriff  of  McLean  county  was 
holding  Larron  for  the  sheriff  of  Rolette 
county,  defendants,  as  such  sureties,  de- 
manded of  such  sheriff  that  he  surrender  to 
them  the  custody  of  Larron,  which  demand 
was  refused.  Larron  died  on  or  about  June 
15,  1907,  subsequent  to  the  final  adjourn- 
ment of  the  adjourned  September,  1906,  term 
of  the  district  court  of  Stark  county.  At 
the  time  of  his  death  he  was  not  held  in 
custody,  but  was  a  fugitive  from  justice. 
After  the  adjournment  of  such  term  of  court, 
and  until  the  death  of  said  Larron,  there 
was  no  term  of  court  held  in  Stark  county  at 
which  said  criminal  actions  could  have  been 
tried,  and  such  actions  remained  pending  in 
said  court  until  the  time  of  his  death. 

On  these  facts  the  district  court  directed 
the  entrj'  of  judgment  in  favor  of  the  state, 
and  against  these  sureties,  for  the  amount  di 
such  undertakings,  together  with  costs  and 
disbursements.  The  appeal  is  from  such 
judgment.  Appellants  urge  three  reasons  in 
support  of  their  contention  that  the  judg- 
ment should  be  reversed.  These  are  the  fol- 
lowing; "First.  Larron,  for  whose  appear- 
ance in  court  the  bail  bond  was  given,  hav- 
ing been,  by  authority  of  the  state,  im- 
prisoned in  the  county  jail  of  Rolette  coun- 
ty at  the  time  fixed  for  his  appearance  for 
trial  in  the  district  court  of  Stark  county, 
and  when  the  order  of  forfeiture  was  made, 
his  nonappearance  was,  as  matter  of  law, 
thereby  excused,  and  the  appellants  were  not 
liable  in  this  action.  Second.  Larron  never 
having  been  discharged  from  custody  or 
given  his  liberty,  in  consideration  of  the 
giving  and  filing  of  the  bail  bond,  the  bond 
never  became  operative,  and  was  wholly 
without  consideration,  and  was  therefore 
null  and  void,  and  appellants  were  not  liable 
thereon.  Third.  The  state,  by  its  oflScers, 
having  prevented  the  appellants,  sureties  on 
the  bail  bond,  from  taking  Larron  into  their 
personal  custody  for  their  own  protection, 
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appellants  were  thereby,  as  matter  of  law. 
released  from  all  further  liability  on  said 
bond."  We  shall  notice  the  first  ground 
only. 

The  authorities  are  somewhat  in  conflict 
regarding  the  rights  and  liabilities  of  sure- 
ties under  facts  similar  to  the  foregoing. 
Some  courts  have  upheld  the  right  of  the 
state   to   enforce   forfeitures   under   similar 
facts.     The  case  of  State  v.  Merrihew,  47 
Iowa,  112,  29  Am.  Rep.  464,  is  much  relied 
on  by   respondent's   counsel,   owing   to   the 
claimed  similarity   of  our  Code   provisions 
with  the  statute  of  Iowa.     Certain  sections 
of  the  Iowa  statute  are  very  similar  to  the 
Code  of  this  state;  but  the  provision  of  the 
Iowa  law   (Code  1873,  §  4600),  which  was 
deemed  controlling   in   that  case,   reads  as 
follows:     "If,    before   judgment    is   entered 
against  the  bail,  the  defendant  be  surren- 
dered or  arrested,  the  court  may,  in  its  dis- 
cretion, remit  the  whole  or  any  part  of  the 
sum  specified  in  the  undertaking."  Following 
the  rule   announced   in  State  v.   Scott,   20 
Iowa,  63,  the  court  in  the  later  case  seems 
to  have  held  that,  after  forfeiture,  the  only 
provision  of  the  statute  of  that  state  that 
aids  a  bail  is  the  section  above  quoted.     We 
have  no  such  statutory  provision.     Section 
10,270,  Rev.  Codes  1905,  cited  by  respond- 
ent's counsel,  is  widely  different.     That  sec- 
tion provides:     "Any  surety  on  such  under- 
taking   may    be    discharged    from    further 
liability  thereon,  at  any  time  before  final 
judgment  against  him,  by  surrendering  to 
the  court  or  proper  officer  the  principal  in 
such  .undertaking,   if  such   principal   is    a 
defendant  in  a  criminal  action,  or  if  such 
principal  is  held  as  a  witness  in  such  action 
and  it  has  not  been  tried;  or  by  paying  to 
the  clerk  of  the  court  the  amount  specified  in 
such  undertaking,  with  costs,  as  the  court 
may   direct."     This  section  is  8460  in  the 
Revised    Codes    of    1895.     An    error    crept 
into  the  1905  compilation  by  leaving  out  in 
the  last  line  after  the  word  **with"  the  word 
"such."     It  will  readily  be  seen  from  the 
Iowa  statute  that  no  right  was  conferred 
upon  the  bail  to  a  remission  of  the  whole  or 
any  part  of  the  sum  specified,  but  it  was 
made  wholly   discretionary  with   the   court 
whether  it  would  remit  the  whole  or  any 
portion  thereof.     Our  statute,  on  the  con- 
trary,  seems  to  confer  on   any  surety  the 
right  to  be  discharged  from  liability  by  sur- 
rendering the  principal  at  any  time  before 
final  judgment  against  such  surety  on  the 
undertaking.     If  this  is  a  correct  construc- 
tion of  §  10,270,  then  it  would  seem  plain 
that,  if  the  principal  dies  before  judgment 
18  entered  against  the  surety,  the   latter's 
liability  would  thereby  terminate,  for  it  is 
obvious  that  by   such   death   the  surety   is 
deprive<1  of  what  otherwise  would  or  might 
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be  a  valuable  right  to  him.  Tlie  facts  in 
the  case  at  bar  differ  from  those  in  the  Iowa 
case  in  this  respect. 

We  have  reached  the  conclusion  that  the 
judgment  of  the  lower  court  must  be  re- 
versed. We  do  not  rest  our  decision,  how- 
ever, solely  upon  what  we  liave  above  stated 
relative  to  the  construction  of  §  10,270. 
We  are  convinced  that  the  weight  of  au- 
thority, both  on  principle  and  reasoning, 
supports  appellants'  contention  that  when 
one  is  bound  as  bail  for  another,  for  his 
appearance  in  a  particular  court  at  a  par- 
ticular time,  and  the  state,  before  the  time 
stipulated  for  the  appearance,  arrests  the 
principal  and  detains  him  at  another  place, 
thus  preventing  him  from  appearing  at  the 
time  and  place  stipulated,  the  bail  will  be 
exonerated  during  such  detention.  There 
are  many  authorities  which  might  be  cited 
in  support  of  this  rule.  We  cite  the  fol- 
lowing: People  V.  Bartlett,  3  Hill,  670; 
Com.  V.  House,  13  Bush,  679;  Woods  v. 
State,  51  Tex.  Crim.  Rep.  595,  103  S.  W. 
895;  State  v.  Row,  89  Iowa,  681,  67  N. 
W.  306;  People  v.  Robb,  98  Mich.  397,  57 
N.  W.  257 ;  Buffington  v.  Smith,  58  Ga.  341 ; 
3  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  719.  In 
State  V.  Row,  the  Iowa  court,  among  other 
things,  said :  **It  is  not  to  be  said,  as  a  legal 
conclusion,  that,  had  he  not  been  impris- 
oned at  the  instance  of  the  state,  he  would 
neither  have  appeared,  nor  his  sureties  pro- 
duced him,  when  his  appearance  was  called 
for.  The  state,  by  placing  him  in  the  pen- 
itentiary, had  rendered  it  absolutely  impos- 
sible for  him  to  appear,  or  for  the  sureties 
on  his  bond  to  produce  him.  Under  such 
circumstances  there  could  be  no  default." 
In  Woods  V.  State,  supra,  the  Texas  court 
tersely  said:  "It  may  be  that  appellant  was 
properly  indicted  in  the  county  of  Hamilton, 
and  in  one  sense  this  may  have  been  a  fault 
on  his  part;  still,  in  our  view,  it  would 
constitute,  no  matter  whether  he  was  right- 
ly or  wrongly  indicted  in  the  other  county, 
a  sufficient  cause  for  his  exoneration,  inas- 
much as  the  very  government  which  held 
him  amenable  to  the  charge  in  Bosque  coun- 
ty had  taken  jurisdiction  of  him  in  Hamil- 
ton county."  It  is  true  the  court  in  that 
case  was  considering  a  statute  which  pro- 
vides that  sickness  of  the  principal  or  some 
uncontrollable  circumstance  preventing  his 
appearance  at  court  is  a  defense  against  for- 
feiture of  the  bail  bond,  but  we  think  that, 
in  the  absence  of  such  a  statute,  the  rule 
is  and  should  be  that  uncontrollable  circum- 
stances preventing  appearance  pursuant  to 
the  stipulations  in  the  bond  should  be  suf- 
ficient to  excuse  a  forfeiture.  The  Michi- 
gan court  in  People  v.  Robb,  supra,  cited 
with  approval  People  v.  Bartlett,  supra;  and 
other  cases,  and  said:  ''No  doubt  the  arrest 
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and  continued  detention  of  the  principal  by 
the  state  on  another  charge,  when  such  de- 
tention makes  it  iniposflible  for  the  surety 
to  produce  the  principal,  must  operate  to 
discharge  the  surety  from  liability."  As 
we  understand  the  brief  of  respondent's 
counsel,  he  does  not  seriously  question  the 
correctness  of  the  rule  announced  in  the  ma- 
jority of  the  cases,  but  he  contends  that, 
under  our  Code  provisions  upon  the  sub- 
ject, these  authorities  are  not  in  point.'  We 
cannot  concur  in  this  view. 

The  judgment  appealed  from  is  accord- 
ingly reversed,  and  the  District  Court  is 
directed  to  dismiss  the  action. 

All  concur,  except  Morgan,  Ch.  J.,  not 
participating. 

Petition  for  rehearing  denied^  September 
12,  1910. 


OKLAHOMA  SUPREME  COURT. 

FRED  B.  HANNAN,  Plff.   in  Err., 

V. 

BOARD   OF   EDUCATION   OF   CITY   OF 
LAWTON  et  al. 

'(—  Okla.  — ,  107  Pac.  646.) 

Public   Improvement   —   advertisement 
for  bids  —  necessity  for  definite  plans. 

1.  Section  8027,  art.  5,  chap.  102,  Olvla. 
Comp.  Laws  1909,  referring  to  boards  of 
education  of  cities  of  the  first  class,  and 
providing  that  they  shall  make  no  con- 
tracts involving  an  expenditure  of  more 
tiian  $500  for  tiie  purpose  of  erecting  any 
public  buildings  or  making  any  improve- 
ments, except  upon  sealed  proposals  and  to 
the  lowest  responsible  bidder,  contemplates 
that,  before  advertising  for  bids,  a  plan  or 
plans  open  to  all  shall  be  prepared  with 
specifications  not  of  a  general  character, 
but  so  definite  and  detailed  as  to  disclose 
the  specific  thing  to  he  undertaken. 

Same  —  award  to  lowest  bidder  —  pur- 
pose of  requirement. 

2.  Tlie  true  intent  and  purpose  of  the 
statute  (§  8027,  supra)  requiring  certain 
contracts  to  be  let  only  on  sealed  proposals 
to  tlie  lowest  responsible  bidder  is  to  secure 
economy,  and  protect  the  public  from  collu- 
sive contracts,  favoritism,  or  fraud,  and  to 
promote  actual,  honest,  effective  competition 
in  the  construction  of  public  work  by  requir- 
ing of  boards  the  presentation  of  a  com- 
mon standard  previously  ascertained,  to  the 
end  that  each  proposal  or  bid  received  and 
considered  may  be  in  competition  with  all 
others,  and  to  preclude  the  consideration 
and  acceptance  oi  proposals  or  bids  on  plans 
and  specifications  not  open  to  all. 

Head  notes  by  Dunn,  J. 
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Same  —  scope  of  discretion  as  to  letting 
of  contract. 

3.  The  requirement  of  the  statute  (§  8027» 
supra)  that  the  contract  shall  be  let  to  the 
lowest  responsible  bidder  involves  a  con- 
sideration by  the  board  of  more  than  mere- 
ly which  bid  was  the  lowest  in  price;  it  re- 
quires the  ascertainment  of  the  ability  of 
bidders  to  respond  in  the  discharge  of  all 
the  obligations  assumed  in  accordance  with 
what  is  expected  or  may  be  demanded  under 
the  terms  of  contracts. 

Parties  —  illegal  disposition  of  public 
funds  —  taxpayer's  rights. 

4.  A  resident  taxpayer,  although  he  shows 
no  special  private  interest,  may  invoke  the 
interposition  of  a  court  of  equity  to  pre- 
vent an  illegal  disposition  of  the  money 
of  a  municipality,  or  the  illegal  creation 
of  a  debt  which  he  in  common  with  the 
other  property  owners  may  otherwise  be 
compelled  to  pay. 

(December  21,  1909.) 


Note.  —  Sufficieticy  of  specifications  for 
guidance  of  bidder  for  public  con* 
tract. 

This  note  is  confined  to  the  sufficiency 
of  specifications  prepared  for  the  guidance 
of  bidders,  and  does  not  include  cases  deal- 
ing with  sufficiency  of  specifications  fur- 
nished for  information  of  taxpayers  or  by 
bidder  in  connection  with  his  bid.  Cases 
are  omitted  which  deal  with  right  of  of- 
ficials to  reserve  the  right  to  vary  terms  of 
specifications  in  case  it  should  thereafter 
become  desirable  to  modify  plans  or  pro- 
vide for  extra  work.  In  general,  as  to  rights 
of  lowest  bidder  on  a  public  contract,  see 
note  to  Anderson  v.  St.  Louis  Public  Scliools, 
26  L.R.A.  707.  And  as  to  the  remedy  of 
lowest  bidder  for  refusal  of  authorities  to 
award  contract  to  him,  see  note  to  Molloy 
v.  New  Rochelle,  ante,  126.  As  to  municipal 
contracts  for  work  or  articles  which  embody 
a  patented  invention,  see  note  to  Kilving- 
ton  V.  Superior,  18  L.R.A.  45.  As  to  valid- 
ity of  contract  for  material  patented  or 
held  in  monopoly,  where  a  public  letting  to 
the  lowest  bidder  is  required,  see  note  to 
Allen  V.  Milwaukee,  5  L.R.A.  (N.S.)  6S0; 
also  see  Saunders  v.  Iowa  City,  9  L.R.A. 
(N.S.)   392. 

Necessity  and  sufficiency  of  specifications  in 

general. 

There  are  many  constitutional  and  stat- 
utory provisions  requiring  the  awarding  of 
public  contracts  to  the  lowest  bidder.  In 
order  to  comply  with  such  requirement, 
there  must,  so  far  as  the  subject-matter  will 
allow,  be  an  opportunity  for  competition  on 
equal  terms;  and  in  order  that  all  may  be 
able  to  compete  on  equal  terms,  there  must 
be  established  in  advance  a  basis  for  an 
exact  comparison  of  bids,  so  that  all  may  . 
bid  on  the  same  thing.  Accordingly,  it  has 
been  held  that  such  provisions  are  not 
complied  with  unless  plans  and  specifica- 
tions are  prepared  in   advance  sufilciently 
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ERROR  to  the  District  Court  for  Coraan- 
che  County  to  review  a  judgment  dismiss- 
ing a  petition  filed  to  restrain  the  perform- 
ance of  an  alleged  illegal  contract  for  the 
installation  of  a  heating  and  ventilating 
system  in  a  certain  proposed  public  build- 
ing.   Reversed. 

The  fact  are  stated  in  the  opinion. 

Messrs.  Charles  Mitsclirlcb  and  F.  R. 
£1118  for  j)laintiiT  in  error. 

Messrs.  Mc£llioes  &  Ferris  and  Da- 
Mars  &  Vanght,  for  defendants  in  error: 

The  purpose  of  a  provision  requiring  a 
contract  to  be  let  to  the  lowest  responsible 
bidder  is  to  secure  competition  among  con- 
tractors for  public  works  and  supplies,  and 
to  give  the  public  the  benefit  thereof,  and 
something  is  necessarily  left  to  the  discre- 


tion of  the  city  authorities,  and  they  must 
determine  in  each  case  what  comijetition 
the  nature  of  the  case  will  admit  of,  and 
what  is  the  best  method  to  secure  it. 

Atty.  Gen.  ex  rel.  Cook  v.  Detroit,  26  Mich. 
262;  Interstate  Vitrified  Brick  &  Pav.  Co. 
v.  Philadelphia,  164  Pa.  477,  30  Atl.  383; 
Douglass  v.  Com.  108  Pa.  559;  Com.  ex  rel, 
Snyder  v.  Mitchell,  82  Pa.  343. 

When  there  is  a  common  standard  pro- 
viding enough  information  upon  which  an 
intelligent  bid  can  be  made,  the  law,  both 
in  letter  and  spirit,  has  been  complied  with. 

Detroit  v.  Hosmer,  79  Mich.  384,  44  N. 
W.  622;  Ampt  v.  Cincinnati,  8  Ohio  S.  & 
C.  P.  Dec.  624,  affirmed  in  17  Ohio  C.  C. 
516,  and  again  in  60  Ohio  St.  621,  54  N.  E. 
1097;  Baltimore  v.  Flack,  104  Md.  107,  64 


definite  and  explicit  to  enable  bidders  to 
prepare  their  bids  intelligently  on  a  common 
basis.  20  Am.  &  £ng.  Enc.  Law,  2d  ed.  p. 
1167;  Fones  Bros.  Hardware  Co.  v.  Erb, 
64  Ark.  645,  13  L.R.A.  353,  17  S.  W.  7; 
Ertle  V.  Leary,  114  Cal.  238,  46  Pac.  1; 
Bolton  V.  Gilleran,  105  Cal.  244,  45  Am. 
St.  Rep.  33,  38  Pac.  881 ;  California  Improv. 
Co.  V.  Reynolds,  123  Cal.  88,  55  Pac.  802; 
Andrews  v.  Ada  County,  7  Idaho,  453,  63 
Pac.  592;  Littler  v.  Jayne,  124  111.  123, 
16  N.  E.  374;  Bluffton  v.  Miller,  33  Ind. 
App.  521,  70  N.  E.  989;  Huntington  boun- 
ty V.  Pashong,  41  Ind.  App.  69,  83  N.  E. 
383;  Packard  v.  Hayes,  94  Md.  233,  51  Atl. 
32;  Detroit  Free  Press  Co.  v.  State  Audit- 
ors, 47  Mich.  136,  10  N.  W.  171;  Detroit 
V.  Hosmer,  79  Mich.  384,  44  N.  W.  622; 
Louisiana  V.  ShafTner,  104  Mo.  App.  101,  78 
S.  W.  287 ;  People  ex  rel.  Putnam  v.  Buffalo 
County,  4  Neb.  150;  Browning  v.  Bergen 
County  (N.  J.)  76  Atl.  1054;  Wilson  v. 
Collingswood  (N.  J.  L.)  77  Atl.  1033  (hold- 
ing specifications  for  a  waterworks  system 
incomplete) ;  Brady  v.  New  York,  20  N.  Y. 
312,  18  How.  Pr.  343;  People  ex  rel.  Ream 
Pav.  Co.  V.  Board  of  Improvement,  43  N.  Y. 
227;  Mazet  v.  Pittsburgh,  137  Pa.  648,  20 
Atl.  693;  Kneeland  v.  Milwaukee,  18  Wis. 
412;  Wells  v.  Burnham,  20  Wis.  113; 
Kneeland  v.  Furlong,  20  Wis.  438;  Chippe- 
wa Bridge  Co.  v.  Durand,  122  Wis.  85, 
106  Am.  St.  Rep.  931,  99  N.  W.  603. 

Mere  general  specifications  which  leave 
a  wide  margin  for  difference  in  type  and, 
cost  of  the  proposed  work  are  insutficient. 
Fones  Bros.  Hardware  Co.  v.  Erb,  supra. 

Specifications  which  leave  to  an  official 
the  relative  amounts  of  different  materials 
to  be  used  are  defective,  as  the  cost  and 
profit  of  the  work  would  be  thereby  affected. 
California  Improv.  Co.  v.  Reynolds,  supra. 

When  no  plans  for  a  sewer,  the  construc- 
tion of  which  is  to  be  let  to  the  lowest  bid- 
der, have  ever  been  made,  and  the  specifica- 
tions do  not  show  or  specify  the  grade  of  the 
proposed  sewer,  nor  the  depth  of  the  excava- 
tions of  the  trench,  nor  the  manner  and 
style  of  the  construction  of  the  manholes 
therein,  but  these  are  left  to  the  discre- 
tion of  the  officials,  the  contract  is  void  as 
30  L.R.A.(N.S.) 


no  one  can  bid  intelligently.  Wells  v. 
Burnham,  supra. 

The  reservation  by  officials  of  "the  right 
to  divide  the  work"  after  bids  have  been 
received,  "according  to  the  ability  of  the 
contractors  to  do  the  same,  or  as  they  may 
think  for  the  best  interest  of  the  property 
affected,  and  that  of  the  public,"  leaves  un- 
certain the  amount  of  work  to  be  done,  and 
renders  any  subsequent  contract  void.  Knee- 
land V.  Furlong,  supra. 

Plans  and  specifications  are  sufficient  if 
contractors  and  others  skilled  in  such  mat- 
ters are  able  to  determine  what  is  re- 
quired. Yaryan  v.  Toledo,  28  Ohio  C.  C. 
259,  affirmed  without  opinion  in  76  Ohio  St. 
584,  81  N.  E.  1199. 

Specifications  are  sufficient  which  duly  in- 
form bidders  as  to  the  nature,  quality, 
and  quantity  of  the  materials  to  be  fur- 
nished and  the  work  to  be  done,  and  the 
same  information  is  furnished  to  all. 
Schwitzer  v.  Board  of  Education  (N.  J.  L.) 
75  Atl.  447. 

In  Yaryan  v.  Toledo,  28  Ohio  C.  C.  278, 
affirmed  without  opinion  in  76  Ohio  St. 
584,  81  N.  E.  1199,  the  court  said:  "When 
the  construction  consists  of  the  mere  as- 
sembling and  putting  in  place  of  parts  of 
standard  machinery,  or  the  ordinary  con- 
struction of  edifices  or  works  made  of  brick 
and  mortar,  wood,  cement,  and  the  like, 
the  making  of  complete  plans  may  be  ex- 
pedient and  legally  necesst^ry;  but  we  are 
not  prepared  to  say  that  it  is  either  re- 
quired by  the  law  or  expedient  where,  as 
in  a  case  like  this,  much  depends  upon  ad- 
justment of  means  to  ends  in  the  perfection 
of  the  system,  so  as  to  make  it  work  well, 
and  where  efficiency  is  the  great  desidera- 
tum, and  where  an  enforceable  guaranty 
thereof  may  be  essential  to  save  the  city 
from  fruitless  expense  of  great  magnitude." 

A  specification  that  a  city  is  to  be  light- 
ed in  the  manner  then  in  use  is  sufficiently 
definite.    Detroit  v.  Hosmer,  supra. 

Specifications  calling  for  lights  of  a  cer- 
tain candle  power,  without  naming  the  sys- 
tem, are  sufficient,  as  the  end  to  be  reached 
is  obtaining  liiQ:ht  of  a  certain  degi'ee  of 
brilliancy.    Ibid. 
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Atl.  702;  Jeniiey  v.  Dea  Moines,  ]03  Iowa, 
347,  72  N.  W.  550;  State,  Moreland, 
Prosecutor,  v.  Passaic,  63  N.  J.  L.  208,  42  Atl. 
1058;  Campbell  v.  Southern  Bitulitiiic  Co. 
32  Ky.  L.  Rep.  799,  106  S.  W.  1189;  Trapp 
V.  Newport,  115  Ky.  840,  74  S.  W.  IIOJ; 
(xalbreath  v.  Newton,  45  Mo.  App.  312. 

Dunn,  J.,  delivered  the  opinion  of  the 
court : 

The  board  of  education  of  the  city  of  Law- 
ton,  Oklahoma,  being  engaged  in  the  con- 
struction of  a  high  school  building  in  that 
city,  published  the  following  notice:  *'The 
board  of  education  of  Lawton,  Oklahoma, 
will  receive  bids  up  to  8  o'clock  p.  M.,  April 
28th,  for  the  erection  of  a  high  school  build- 
ing to  be  erected  on  their  property  in  ac- 


cordance with  plans  and  specifications  as 
furnished  for  same  by  Hair  &  Smith  of 
Oklahoma  City.  Each  bid  must  be  ac- 
companied by  a  certificate  of  $500  to  guar- 
antee that  contractor  will  accept  the  con- 
tract for  the  amount  of  his  proposal,  and 
further  that  he  will  furnish  satisfactory 
bond  for  50  per  cent  of  the  amount  of  his 
contract.  Plans  may  be  obtained  at  the 
clerk  of  the  board's  office  or  at  archi- 
tect's by  depositing  a  $100  certilfied  check, 
which  will  be  returned  upon  the  return  of 
drawings  in  good  condition.  They  further 
will  receive  bids  for  the  plumbing  accom- 
panied by  a  certified  check  for  $500,  subject 
to  conditions  as  per  above.  Plans  may  be 
obtained  by  depositing  $10  for  their  safe 
return.     They  will  further  receive  bids  ac- 


It  is  not  necessary  that  plans  in  the  sense 
of  sketches  or  drawings  be  prepared,  if  the 
necessary  information  be  given  in  written 
specifications.  Yaryan  v.  Toledo,  28  Ohio 
C.  C.  259,  affirmed  without  opinion  in  76 
Ohio  St.  584,  81  N.  E.  1199. 

The  manifest  intention  of  a  statute  re- 
quiring schedules  of  articles  and  materials 
desired  to  be  made,  and  bids  asked  for  fur- 
nishing the  same,  is  to  require  that  the 
schedules  shall  be  so  prepared  that  each 
item  of  every  classification  therein  con- 
tained shall  be  sufficiently  explicit  as  to 
make  clear  what  is  to  be  furnished  under 
that  item.  Com.  y.  Sanderson,  40  Pa. 
Super.  Ct.  416. 

A  statute  providing  that  when  a  public 
improvement  is  ordered,  the  board  of  public 
works  of  a  city  "shall  cause  proposals  for 
doing  said  work  to  be  advertised  in  the 
official  paper  of  the  city,  a  plan  and  pro- 
file of  the  work  to  be  done,  accompanied 
with  specifications  for  doing  the  same,  be- 
ing first  deposited  with  the  clerk  of  said 
board"  for  public  inspection,  is  sufficiently 
complied  with,  in  seeking  bids  for  paving  a 
street,  when  the  advertisement  and  specifica- 
tion describes  the  work  as  "a  wooden  block 
pavement"  on  a  certain  street,  and  a  cross 
section  of  the  pavement  is  filed  showing  its 
thickness,  its  level  as  compared  with  the 
level  of  the  sidewalks,  its  slopes  from  the 
center  of  the  street  to  the  center  of  the 
gutters,  and  from  the  center  of  the  gutters 
to  the  curbing.  Rogers  v.  St.  Paul,  22 
Minn.  494. 

Under  a  statute  requiring  specifications  to 
be  made  and  filed  before  calling  for  bids, 
the  validity  of  a  tax  to  pay  for  a  sewer 
will  not  be  impaired  though  the  specifica- 
tions filed  leave  uncertain  the  exact  number 
of  manholes  required,  if  the  expense  there- 
for will  be  so  trifling  as  compared  to 
that  of  the  whole  work  as  not  to  affect  the 
bidding.  Houghton  v.  Burnham,  22  Wis. 
301. 

Letting  a  contract  for  a  garbage  crema- 
tory, witliout  making  or  filing  any  plan  of 
the  proposed  plant,  or  adopting  any  sys- 
tem of  garbage  cremation,  or  specifying  the 
dimensions  of  buildings  or  description  of 
.;0  L.R.A.(N.S.) 


machinery  to  be  used,  biit  merely  calling  for 
a  complete  garbage  cremation  plant  that 
will  destroy  a  certain  quantity  of  garbage 
per  day,  leaving  the  bidders  to  submit  plans 
and  specifications  showing  a  description 
of  the  buildings,  machinery,  furnaces,  and 
appurtenances,  is  in  violation  of  a  statute 
which  requires  an  advertisement  for  such 
work  after  a  plan  or  profile  of  the  work, 
accompanied  with  specifications  or  other 
appropriate  and  sufficient  description  of  the 
workj  has  first  been  placed  on  file  for  the 
information  of  bidders  and  others.  Ricket- 
son  V.  Milwaukee,  105  Wis.  591,  47  L.R.A. 
685,  81   N.  W.   864. 

VVhen  the  authority  of  an  official  is  pure- 
ly statutory,  and  the  statute  requires  him 
to  prepare  both  plans  and  specifications,  a 
preparation  of  specifications  alone  is  in- 
sufficient, though  they  may  be  sufficiently 
definite  without  the  plans.  Kneeland  v. 
Milwaukee,  supra    <8emble). 

When  a  statute  requires  the  notice  to 
contain  specifications,  written  specifications 
incomplete  in  themselves  cannot  be  sup- 
plemented by  verbal  explanations,  as  this 
would  tend  to  the  admission  of  the  mis- 
chief the  statute  was  designed  to  remedy. 
Littler  v.  Jayne,  supra. 

I 

I 

— where  statutes  state  what  specifications 

shall  contain. 

The  diflliculty  of  deciding  how  detailed 
plans  and  specifications  should  be  is  as 
well  Illustrated  in  Ampt  ex  rel.  Cincinna- 
ti V.  Cincinnati,  17  Ohio  C.  C.  516,  af- 
firmed without  opinion  in  60  Ohio  St.  621, 
64  N.  E.  1097,  as  anywhere,  and  as  it  con- 
tains an  able  discussion  of  the  matter,  it 
will  be  set  out  with  some  fullness.  There, 
a  new  pumping  plant  was  desired  for  the 
city  of  Cincinnati,  and  the  sufficiency  of  the 
plans  and  specifications  of  the  pumps  and 
engines  was  challenged.  A  statute  provid- 
ed that  the  commissioners  having  charge  of 
the  matter  "shall,  before  entering  into  any 
contract,  cause  plans  and  specifications,  de- 
tailed drawings,  and  forms  of  bids  to  be 
prepared,  and  careful  estimates  of  cost  to  be 
made."     The  court  said:    "To  what  extent 
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companicd  by  plans  and  specifications  in 
form  ol  proposal  for  a  steam  force  blast 
system  of  heating  and  ventilation,  controlled 
by  automatic  heat  regulation  in  all  rooms 
other  than  halls  and  toilets,  board  and  super- 
intendent room,  wall  radiation.  Each 
pupil  in  each  room  is  to  receive  1,800  cubic 
feet  of  air  per  houi.  All  recitation,  board, 
instructors,  assemblies,  studies,  and  domes- 
tic rooms  are  to  be  guaranteed  a  heat  of  70 
degrees  in  coldest  weather.  The  halls, 
toilets,  gymnasium,  and  manual  training 
rooms  being  heated  to  60  degrees  in  coldest 
weather.  The  plans  may  be  obtained  by 
depositing  $10  for  the  safe  return.  The 
proposals  shall  be  accompanied  by  a  cer- 
tified check  for  $2,000,  subject  to  conditions 
as  per  above.''    April  28th,  1909,  plans  and 


specifications  accompanied  by  bids  on  the 
heating  and  ventilating  system  were  sub- 
mitted by  Lewis  &  Kitchen,  defendants  in 
error,  defendants  below,  and  also  by  Mc- 
Mahon  Company,  and  by  Fred  B.  Hannan, 
plaintiff  in  error  herein,  plaintiff  below. 
The  bid  of  the  first  company  was  for  $11,- 
340;  the  McMahon  Company's  bid,  $10,730; 
and  the  bid  of  plaintiff  was  $10,500.  On 
considering  the  said  bids  the  board  of  edu- 
cation entered  into  a  contract  with  the  de- 
fendants Lewis  &  Kitchen,  and  agreed  to 
pay  them  for  the  construction  of  the  heating 
and  ventilating  system  the  sum  of  $11,- 
340,  whereupon  Fred  B.  Hannan  brought 
this  action  of  injunction  in  the  district  r 
court  of  Comanche  county,  seeking  to  en- 
join the  said  defendants  Lewis  &  Kitchen 


were  detailed  drawings  and  specifications 
to  go?  Must  it  be  the  minutest  detail  in 
which  every  part  of  the  machinery  was  to 
be  drawn  and  specified,  or  was  it  sufficient 
to  give  specific  and  minute  specifications  as 
to  what  the  machinery  was  to  accomplish, 
the  exact  kinds  of  material  to  be  used,  the 
manner  in  which  all  the  work  should  be  done, 
and  the  exact  nature  and  kind  of  all  the 
parts  which  were  given,  how  all  such  ma- 
chinery should  be  constructed,  such  as 
valves,  riveting,  bolts,  etc.?  The  specifica- 
tions of  this  class  cover  sixteen  pages  of 
printed  matter,  and  as  far  as  it  goes  it  is 
as  specific  as  it  could  well  be.  The  detailed 
drawings  and  specifications,  however,  did 
not  go  to  the  extent  of  showing  in  detail 
every  part  and  proportion  of  the  work. 
What  is  called  the  'working  plans'  of  this 
machinery  will  cover  more  than  a  thousand 
pages.  The  question  is:  Did  the  law  re- 
quire that  the  specifications  and  drawings 
should  go  to  this  extent?  Possibly  to  give 
the  law  a  literal  interpretation  would  re- 
quire the  detailed  drawings  and  specifica- 
tions to  include  each  and  every  part  of  the 
machinery,  and  in  doing  this  the  trustees 
might  have  emitted  to  require  that  the 
machinery  should  perform  certain  work, 
as  they  did  do;  for  by  this  contract  each 
of  the  pumps  must  have  a  capacity  to 
pump  30,000,000  gallons  of  water  every 
twenty-four  hours,  and  must  stand  the  test 
of  180,000,000  gallons  of  water  in  six  con- 
secutive days;  and,  furthermore,  must  per- 
form the  work  required  of  it  for  one  year 
to  the  satisfaction  of  the  trustees;  and 
during  that  time  all  alterations  and  repairs 
are  to  be  borne  by  the  builders. 

"Certainly  what  the  trustees  wanted  to 
get  for  the  city  was  engines  and  pumps 
that  would  pump  a  certain  quantity  of  wa- 
ter in  a  given  time.  It  was  wholly  im- 
material to  them  where  each  nut,  bolt, 
valve,  and  piece  of  material  was  to  be  lo- 
cated. All  such  details  were  nonessentials. 
It  is  to  be  borne  in  mind  that  these  en- 
gines and  pumps  were  to  be  made  to  do  a 
certain  work.  In  one  sense,  they  were  not 
inanimate,  like  a  house  or  building,  but  they 
had  a  great  work  to  perform,  and  it  must 
30  L.R.A.(N.S.) 


be  done  in  the  most  economical  and  approved 
wav.  What  the  trustees  did  was  to  leave 
out  the  nonessentials  in  their  specifications 
and  drawings,  but  all  the  essentials  of  the 
result  desired,  as  to  the  capacity  of  the 
pumps  to  perform  the  work  required,  and 
the  manner  of  the  workmanship,  and  the 
materials  to  be  used  in  their  construction, 
are  most  specifically  looked  after  and  de- 
tailed. 

"In  constructing  statutes  it  is  a  well- 
known  and  valuable  rule  of  the  law  that 
a  thing  may  be  within  the  law,  and  yet  not 
within  the  letter  of  the  law,  and  a  thing 
may  be  within  the  letter  -of  the  law,  and 
still  not  within  the  law;  and  so  it  seems  to 
us  in  this  case  that  it  is  within  the  letter 
of  the  law  that  these  specifications  and 
detailed  drawings  mentioned  in  the  stat- 
ute should  give  every  detail  of  every  part 
of  this  great  and  complex  machinery,  but 
we  do  not  believe  it  is  within  the  meaning 
of  the  law  that  they  should  do  so. 

"The  first  object  of  the  law  was  to  afford 
to  the  people  who  were  to  pay  the  cost  of 
this  work  the  assurance  that  it  should  be 
done  for  the  least  amount  of  money,  and 
these  provisions  were  placed  there  to  bring 
about  this  result.  Ot  course,  the  law  is 
founded  upon  the  theory  that  the  people 
are  to  get  work  which  is  the  best  possible 
to  be  had.  Bearing  these  two  fundamental 
ideas  in  mind,  we  apply  them  to  the  subject- 
matter, 

"The  machinery  required  for  this  work  is 
only  capable  of  being  built  by  ten  firms  in 
the  United  States.  Of  these  eight  were 
bidders  on  this  work.  The  difficulty  that 
presented  itself  at  once  to  the  trustees  in 
making  exact  drawings  and  specifications  of 
every  part  was  this:  Machinery  of  this 
magnitude  has  as  yet  not  reached  that 
state  of  perfection,  and  probably  never  will, 
where  all  builders  build  to  any  certain  and 
fixed  plan  as  to  details.  In  this  respect 
each  builder  has  his  own  detailed  plans, 
and  no  two  are  alike,  and  their  tools  and 
patterns  are  made  to  produce  their  own 
work  after  their  own  plans;  therefore,  if 
the  detailed  plan  of  this  complicated  work 
was   to   be  given   in   all  of   its  parts,   the 


218 


OKLAHOMA  SUPREME  COURT. 


J>E/Q^ 


from  carrying  out  their  contract,  and  the 
board  of  education  from  paying  any  funds 
of  the  district  on  the  same.  No  other  notice 
was  given,  and  no  other  or  different  plans 
and  specifications  on  the  heating  and  ven- 
tilating system  were  adopted  or  furnished 
than  the  details  mentioned  in  the  published 
notice,  and  plaintiff  insists  that  the  board 
was  without  power  to  let  the  contract  there- 
on, as  they  did  not  comply  with  the  statute, 
and  a  letting  thereon  was  in  violation  there- 
of. The  defendants  answered,  admitted 
that  there  was  no  other  publication  or  call 
for  bids  except  the  one  given  in  the  said 
notice,  and  that  the  contract  was  let  to 
Lewis  &.  Kitchen  upon  their  plans  and  speci- 
fications with  no  opportunity  given  to  oth- 
er bidders  to  compete  upon  the  plans  and 


specifications  submitted  to  them.  At  the 
trial  of  the  cause,  the  parties  entered  into 
the  following  agreed  statement  of  facts: 
*'It  is  hereby  agreed  by  and  between  the 
parties  hereto  that  the  following  shall  be 
admitted  in  evidence  as  facts,  and  shall  be 
received  without  the  introduction  of  evi- 
dence to  maintain  the  same.  Other  evidence 
material  and  competent  and  upon  other  is- 
sues in  the  case  may  be  offered  in  evidence 
by  either  party.  (1)  The  city  of  Lawton, 
state  of  Oklahoma,  is  a  municipal  corpora- 
tion organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  state  of  Oklahoma, 
as  a  city  of  the  first  class,  and  constituting 
a  separate  school  district  in  the  county  of 
Comanche,  state  of  Oklahoma.  (2)  The 
defendant  board   of   education   of  the   city 


trustees  were  either  compelled  to  adopt  the 
plans  of  one  of  the  concerns  which  had  pro- 
duced such  work,  or  else  get  up  a  plan  of 
the  same  kind  of  their  own.  It  will  be  seen 
at  once  that  the  object  of  the  law  would  be 
defeated  if  the  board  were  to  adopt  the  de- 
tailed plans  of  any  one  of  the  firms,  for 
this  would  virtually  destroy  all  bidding  by 
firms  other  than  the  one  whose  plan  was 
adopted,  and  place  the  trustees  at  the  mercy 
of  that  firm.  The  price  to  the  city  would  in 
all  probability  be  much  greater  than  it 
should  be.  This  would  destroy  competition 
in  bidding,  the  very  thing  the  law  was  in- 
tended to  bring*  about,  and  this  must  not 
be  except  from  necessity. 

"But  a  still  greater  difficulty  met  the 
trustees  in  getting  up  a  detailed  plan  of 
their  own.  The  evidence  showed  that  at  the 
present  time  there  is  only  one  such  pump  in 
operation  in  the  United  States,  although 
numerous  such  pumps  have  been  built,  but 
only  to  prove  costly  failures.  And  no  city 
is  able  to  furnish  a  better  example  of  this 
than  the  city  of  Cincinnati  with  its  cele- 
brated Shields  pump,  which  has  cost  the  city 
thousands  upon  thousands  of  dollars,  and  is 
now  perfectly  worthless,  its  only  value  be- 
ing as  old  junk. 

"In  the  first  place,  the  work  and  time 
required  to  produce  these  plans  is  very 
great,  the  testimony  of  the  chief  engineer 
being  to  the  effect  that  it  would  require  a 
year  and  a  half  to  do  it.  And  in  the  next 
place,  no  firm  could  construct  such  machin- 
ery so  well  or  so  cheaply  as  it  could  ma- 
chinery of  its  own  pattern  and  design.  And 
then  lastly,  which  is  the  most  important  of 
all,  it  would,  when  constructed,  be  more  or 
less  experimental,  and  might  not  perform 
the  work  required  of  it." 

A  statute  and  ordinance  requiring  that 
"proposals  for  bids  shall  state  the  amount 
and  different  kinds  of  material  to  be  fur- 
nished" is  sufficiently  complied  with  when 
the  plans  and  specifications  are  so  full  that 
they  furnish  all  the  data  from  which  to 
determine  by  computation  the  exact  amount 
and  kind  of  all  the  materials  necessary  for 
the  structure.  Jenney  v.  Des  Moines,  103 
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Iowa,  347,  72  N.  W.  650;  Arnold  v.  Ft 
Dodge,  111  Iowa,  162,  82  N.  W.  495. 

When  the  specifications  in  an  ordinance 
providing  for  macadamizing,  curbing,  and 
guttering  certain  streets  are  sufficiently  ex- 
plicit,  it  is  not  necessary  for  furtlier  speci- 
fications to  be  prepared,  notwithstanding 
the  provision  of  a' general  ordinance  applica- 
ble to  all  public  work,  which  requires  a 
plan  or  profile  of  the  work,  accompanied  by 
specifications,  to  be  on  file  when  bids  are 
advertised  for.  Morley  v.  Weakley,  86  Mo. 
451. 

Under  such  circumstances  it  is  not  neces- 
sary that  advertisements  for  bids  for  paving 
shall  state  the  amount  of  work  to  be  done, 
wheh  they  show  between  what  streets  and 
on  what  streets  the  work  is  to  be  done, 
stating  the  different  classes  of  work.    Ibid. 

Under  a  statute  requiring  contracts  to 
be  awarded  to  lowest  bidder  after  public 
notice,  stating  "the  extent  of  the  work,  the 
kind  of  materials,"  etc.,  a  notice  is  insuffi- 
cient which  states  that  bids  will  be  received 
"for  the  following  described  work,  as  per 

Slans  and  specifications  now  on  file.  .  .  . 
>rick  paving.  Two  courses  of  brick,  on 
sand  foundation,  with  top  filler,  as  de- 
scribed on  pages  9  and  10  of  specifications. 
First.  West  Grand  avenue  from  Twenty- 
eighth  street  to  400  feet  west  of  Park 
Lane."  Windsor  v.  Des  Moines,  101  Iowa, 
343,  70  N.  W.  214. 

So,  also,  under  such  a  statute,  a  notice 
calling  for  bids  for  sewer  construction  is  in- 
sufficient though  it  states  the  estimated 
number  of  linear  feet  of  sewer,  the  sizes  of 
pipe,  the  number  of  flush  tanks  and  man- 
holes, if  it  does  not  give  definite  informa- 
tion respecting  the  condition  under  which 
the  work  is  to  be  done,  and  the  manner  in 
which  it  will  be  required  to  be  done.  Ben- 
nett V.  Emmet sburg,  138  Iowa,  67,  115  N. 
W.  582. 

Under  the  provisions  of  a  city  ordinance 
that  the  proposals  for  estimates  prescribed 
by  the  department  making  the  same  shall 
state  the  quantity  and  quality  of  the  sup- 
plies, or  the  nature  or  extent,  as  near  as 
possible,  of  the  work  required,  specifications 
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of  Lawton,  state  of  Oklahoma,  is  a  corpo- 
ration duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  state  of 
Oklahoma,  and  having  direct  charge  and 
supervision  of  all  matters  and  affairs  of 
said  school  Mstrict.  (3)  The  defendants 
Edward  C.  Lewis  and  John  H.  Kitchen  arc 
partners  doing  business  under  the  firm  name 
and  style  of  Lewis  &  Kitchen,  and  engaged 
in  the  business  of  engineering  and  contract- 
ing, with  their  principal  office  and  place  of 
business  in  Chicago,  Illinois,  and  in  Kansas 
City,  state  of  Missouri.  (4)  That  the  plain- 
tiff, Fred  B.  Ilannan,  is  a  resident  taxpayer 
of  the  city  of  Lawton,  Oklahoma.  (5)  That 
on  the  3d  day  of  November,  1908,  at  an  elec- 
tion duly  and  legally  held  for  that  purpose, 
the  duly  qualified  voters  in  said  school  dis- 


trict authorized  issuance  of  bonds  in  the 
sum  of  $100,000,  for  the  erection,  construc- 
tion, and  equipment  of  a  high  school  build- 
ing. (6)  That  pursuant  to  the  authority 
given  at  said  election,  the  defendant  board 
uf  education  of  the  city  of  Lawton,  Okla- 
homa, on  the  10th  day  of  April,  1909, 
caused  an  advertisement  and  notice  for  bids 
for  the  construction  of  said  school  building, 
and  for  the  construction  of  a  plumbing  sys- 
tem for  said  building,  and  for  the  construc- 
tion and  plans  and  specifications  for  a  heat- 
ing and  ventilating  system  for  said  build- 
ing to  be  made;  that  said  advertisement  was 
duly  and  legally  made,  and  for  the  required 
length  of  time;  that  Exhibit  A  attached  to 
the  petition  of  the  plaintiff  herein  is  a 
full,   true,    correct,    and   complete   copy   of 


for  a  bridge  prepared  by  a  department  are 
fatally  indefinite  and  defective,  which  leave 
it  uncertain  whether  nickel  steel  or  high 
carbon  steel  will  be  required,  or  who  shall 
determine  which  shall  be  used,  and  when  it 
is  conceded  that  nickel  steel  is  the  more  ex- 
pensive, and  it  is  left  uncertain  whether  in 
case  high  carbon  steel  were  selected  more 
would  be  required  than  if  nickel  steel  were 
selected,  and  when  bids  are  asked  in  a  lump 
sum,  which  would  be  the  same  whichever 
material  were  chosen.  Gage  v.  New  York, 
110  App.  Div.  403,  97  N.  Y.  Supp.  157. 

— where  statutes  require  amount  of  security, 
terms,  and  time  of  payment  to  be  stated. 

A  notice  advertising  for  bids  is  insufficient 
when  it  does  not  state  the  amount  in  which 
security  will  be  required  of  bidders,  as  pro- 
vided in  the  ordinance  authorizing  the  work. 
Smith  V.  New  Y^ork,  10  N.  Y.  504. 

Where  the  notice  and  advertisement  did 
not  state  ''the  terms  and  time  of  payment" 
as  required  by  statute,  a  contract  made  in 
accordance  with  a  bid  submitted  under  such 
defective  notice  and  advertisement  is  il- 
legal. Dyer  v.  Erwin,  106  Ga.  845,  33  S.  E. 
63;  Manly  Bldg.  Co.  v.  Newton,  114  Ga. 
246,  40  S.  E.  274;  Scott  v.  Crow,  121  Ga.  68, 
48   8.  E.  691. 

Under  such  a  statute,  a  notice  is  in- 
sufficient which  states  that  certain  propor- 
tionate parts  of  the  contract  price  shall  be 
paid  at  certain  stages  of  the  construction, 
without  fixing  the  dates  when  such  pay- 
ment shall  be  made,  or  when  the  building 
shall  be  commenced  or  finished.  Scott  v. 
Crow,  supra. 

Such  a  statutory  provision,  however,  does 
not  require  that  the  authorities  shall  state 
in  such  publication  an  exact  or  an  approxi- 
mate price  at  which  the  contract  will  be  let. 
Pilcher  v.  English,  133  Ga.  496,  66  S.  E. 
163. 

-—where  bidder  is  asked  to  furnish  speci- 
fications. 

Such  constitutional  and  statutory  provi- 
Bions  requiring  public  contracts  to  be  let 
to  the  lowest  bidder  are  violated  where  the 
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officials  having  the  matter  in  charge  ad- 
vertise at  the  same  time  for  plans  and  speci- 
fications and  bids  based  thereon,  and  then 
after  bids  are  received,  adopt  one  of  the  of- 
fered plans  with  its  specifications  and  ac- 
cept the  accompanying  bid.  Fones  Bros. 
Hardware  Co.  v.  Erb,  54  Ark.  645,  13  L.R.A. 
353,  17  S.  W.  7;  Ertle  v.  Leary,  114  Cal. 
238,  46  Pac.  1;  Huntington  County  v. 
Pashong,  41  Ind.  App.  69,  83  N.  E.  383 
(even  though  general  specifications  were 
prepared  in  advance  by  authorities)  ;  Pack- 
ard v.  Hayes,  94  Md.  233,  51  Atl.  32;  Peo- 
ple ex  rel.  Putnam  v.  Buffalo  County,  4  Neb. 
150. 

Thus,  the  provision  requiring  letting  a 
public  contract  to  the  lowest  bidder  is 
violated  when  the  advertisement  for  bids 
for  the  collection,  removal,  and  disposal  of 
garbage,  though  explicit  as  to  the  collection 
and  removal  of  garbage,  fails  to  specify  the 
method  of  disposal,  but  provides  that  "each 
bidder  must  submit  with  his  bid  the  scheme 
of  garbage  disposal  which  he  proposes  to 
establish,  .  .  .  including  such  plan, 
specification,  and  other  information  as  may 
be  necessary  to  enable  the  said  commis- 
sioner to  determine  the  feasibility  of  it." 
Packard  v.  Hayes,  supra. 

Under  a  statute  providing  for  letting  pub- 
lic contracts  to  the  lowest  bidder,  and  re- 
quiring plans  and  specifications  to  be  on 
file  with  an  official,  a  contract  is  void  where 
the  plans  and  specifications  on  file  were  in- 
complete, and  bidders  were  required  to 
furnish  detailed  specifications  with  their 
bids.  Huntington  County  v.  Pashong, 
supra;  Mazet  v.  Pittsburgh,  137  Pa.  548, 
20  Atl.  693. 

The  provision  in  specifications  for  a 
bridge^  that  each  bidder  must  submit  with 
his  bid  "strain  sheet  and  fullv  detailed 
plan"  does  not  affect  the  validity  of  the 
award  of  a  contract  to  a  bidder,  on  the 
theory  that  the  proposals  called  for  bids 
based  on  said  plans  furnished  by  the  bidder, 
and  hence  that  each  may  bid  on  his  own 
plans  and  specifications,  when  the  plans 
and  specifications  furnished  by  the  officials 
were  full  and  complete,  and  the  object  of  the 
provision  was  to  advise  the  authorities  of 
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said  notice.  (7)  That  prior  to  April  28, 
1909,  the  said  board  had  not  prepared 
plans  and  specifications  for  the  construc- 
tion of  said  heating  and  ventilating  system, 
except  as  to  the  requirements  set  forth  in 
said  advertisement,  and  did  not  select  or 
adopt  any  such  plans  or  specifications  until 
after  the  same  had  been  filed  with  said 
board  by  bidders.  ( 8 )  That  there  were  three 
bidders,  to  wit,  Fred  B.  Hannan,  of  Lawton, 
Oklahoma,  the  McMahon  Company,  of  Kan- 
sas City,  Missouri,  and  the  defendants 
Lewis  &  Kitchen;  and  the  plans  and  specifi- 
cations submitted  by  each  of  the  three  bid- 
ders were  each  different,  and  not  the  same. 
(9)  That  immediately  after  the  submission 
and  consideration  of  the  plans  and  spacifica- 
tions   by  the   several  bidders  therefor,   the 


said  board  adopted  the  plans  and  specifi- 
cations submitted  by  the  defendants  Lewis 
&  Kitchen,  and  entered  into  a  contract  in 
accordance  therewith.  (10)  That  each  bid- 
der complied  with  the  rules  as  to  security 
and  the  deposit  of  certified  checks  required 
by  the  board.  (11)  That  the  amount  bid 
by  Fred  B.  Hannan  for  the  construction  of 
the  heating  and  ventilating  system,  upon 
the  plans  and  specifications  submitted  by 
him,  was  $10,500.  (12)  That  the  amount 
bid  by  the  McMahon  Company,  upon  the 
plans  and  specifications  submitted  by  them, 
was  $10,730.  (13)  That  the  amount  bid 
by  Lewis  &  Kitchen,  upon  the  plans  and 
specifications  submitted  by  them,  was  $11,- 
340;  that  no  other  advertisement,  other  than 
the  one  set  out  in  Exhibit  A,  herein  referred 


the  interpretation  of  its  plans  and  speci- 
fications by  the  bidder  and  their  method  of 
execution.    Jenney  v.  Des  Moines,  supra. 

— where  specifications  are  not  contained  in 
notice,  but  are  accessible. 

The  notice  and  advertisement  are  not  de- 
fective because  they  state  the  work  to  be 
done  in  general  terms  only,  if  they  refer  to 
complete  plans  and  specifications  accessi- 
ble to  bidders  for  further  information.  Pil- 
cher  v.  English,  supra;  Bozarth  v.  McGilli- 
cuddy,  19  Ind.  App.  26,  47  N.  E.  397,  48 
N.  E.  1042;  Jennev  v.  Des  Moines,  103  Iowa, 
347,  72  N.  W.  550;  Arnold  v.  Ft.  Dodge, 
111  Iowa,  152,  82  N.  W.  495;  Owens  v. 
Marion,  127  Iowa,  469,  303  N.  W.  381; 
Fullerton  v.  Des  Moines  (Iowa)  126  N.  W. 
159;  Dixon  v.  Greene  Countv,  76  Miss.  794, 
25  So.  665;  Swift  v.  St.  Louis,  180  Mo.  80, 
79  S.  W.  172;  Gilsonit«  Constr.  Co.  v.  Ar- 
kansas McAlester  Coal  Co.  205  Mo.  49.  103 
S.  W.  93;  State  ex  rel.  Baldwin  v.  Wil- 
liams County,  3  Ohio  C.  C.  403;  Ampt  ex 
rel.  Cincinnati  v.  Cincinnati,  17  Ohio  C.  C. 
516,  afiii-med  in  60  Ohio  St.  621,  54  N.  E. 
1097;  Taylor  v.  Wapakoneta,  26  Ohio  C.  C. 
285;  Houehton  v.  Burnham,  22  Wis.  301. 

But  in  Wilkins  v.  Detroit,  46  Mich.  120,  8 
N.  W.  701,  9  N.  W.  427,  the  court,  in  dis- 
cussing the  language  of  a  city  charter  de- 
claring that  "no  paving  contract  .  .  . 
shall  be  made  until  advertised  proposals  and 
specifications  therefor  shall  have  been  duly 
published,"  said:  "This  language  is  very 
clear,  and  we  think  it  is  in  the  same  direc- 
tion with  much  state  and  congressional 
legislation  which  requires  notices  for  pro- 
posals to  furnish  bidders  full  knowledge  of 
what  they  are  to  bid  upon,  without  re- 
quiring a  personal  visit  to  any  office,  where 
there  may  be  difficulty,  among  many  bid- 
ders, in  consulting  the  one  set  of  documents 
conveniently,  and  where  persons  under  bodi- 
Iv  weakness  could  not  ahvavs  consult  them 
al  all.  .  .  .  But  it  does  not  follow 
that  such  a  notice  is  to  contain  ail  the 
verbiage  which  is  often,  and  probably  was 
here,  set  out  in  a  formal  document  called 
specifications.  In  a  paving  contract  all  the 
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essentials  to  inform  bidders  might  easily 
be  contained  in  a  very  few  lines." 

The  fact  that  specifications  on  which  bids 
were  based  referred  to  the  work  on  two 
streets  is  immaterial,  where  profile  maps 
showing  the  work  on  each  street  were  sep- 
arately made  and  filed  with  the  specifica- 
tions, and  proposals  were  invited  for  the 
work  on  each.  Tingue  v.  Port  Chester,  101 
N.  Y.  294,  4  N.  E.  625. 

An  advertisement  calling  for  bids  is  in- 
sufficient which  does  not  contain  specifica- 
tions, but  refers  to  an  ordinance  for  the 
same,  when  the  ordinance  referred  to  con- 
tains no  specifications.  Louisiana  v.  Shaff- 
ner,  104  Mo.  App.  101,  78  S.  W.  287. 

A  notice  inviting  sealed  proposals  for 
street  work,  which  does  not  refer  to  a  dia- 
gram and  specifications  of  the  proposed 
work  as  required  by  statute,  is  so  defective 
as  to  render  a  subsequent  assessment  inval- 
id.   Stockton  V.  Clark,  53  Cal.  82. 

Unbalanced  bids. 

A  provision  requiring  contracts  to  be  let 
to  the  lowest  bidder  is  not  complied  with 
where  the  advertisement  asks  bids  on  many 
different  kinds  of  work,  at  rates  to  be  speci- 
fied for  each,  but  in  determining  who  is  the 
lowest  bidder  all  the  offers  are  aggregated 
in  one  bid,  and  no  basis  for  determining  the 
amount  of  each  kind  of  work  is  given,  since 
the  varying  amount  of  each  kind  required 
will  necessarily  affect  the  question  as  to 
who  is  the  lowest  bidder.  Detroit  Free 
Press  Co.  v.  State  Auditors,  47  Mich.  135, 
10  N.  W.  171. 

Under  a  statute  providing  that  where 
materials  are  desired,  full  specifications 
must  be  given,  and  a  contract  to  furnish  the 
same  given  to  the  lowest  bidder,  specifica- 
tions of  various  kinds  of  lumber  desired  are 
fatally  defective,  which  give  merely  the  dif- 
ferent qualities  desired,  and  give  no  state- 
ment as  to  the  quantity;  because,  as  much 
of  one  quality  may  be  desired,  and  but  lit- 
tle of  another,  there  is  no  wav  to  tell  who 
is  the  lowest  bidder.  Bigler  v.  New  York, 
5  Abb.  N.  C.  51. 

In  Re  Anderson,  109  N.  Y.  554,  17  N.  E. 
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to,  was  ever  made  for  the  construction  of  a 
heating  and  ventilating  system.  Complete 
plans  and  specifications  for  the  construction 
of  the  main  building,  not  including  plans 
and  specifications  for  the  heating  and  ven- 
tilating system,  were  on  file  with  the  clerk 
of  defendant  board  for  the  use  of  bidders 
under  said  Exhibit  A;  that  unless  re- 
Btrained  by  the  court,  the  defendants  Lewis 
&  Kitchen  will  proceed  to  comply  with  said 
contract,  and  are  now  doing  so,  and  the  de- 
fendant board  will  pay  therefor  the  contract 
price  upon  the  compliance  with  said  con- 
tract." 

In  addition  to  the  foregoing  agreed  state- 
ment of  facts  some  other  evidence  was  of- 
fered, and  the  court,  after  hearing  it,  ren- 
dered judgment  dismissing  plaintiff's  peti- 


tion, from  which  judgment  the  cause  was 
appealed  to  this  court,  and,  owing  to  the 
public  interest  involved  therein,  has  been 
advanced  standing  on  the  docket  for  early 
consideration. 

Section  8027  of  the  Compiled  Laws  of 
Oklahoma  1909,  relating  to  school  districts 
in  cities  of  the  first  class,  provides:  "No  ex- 
penditures involving  an  amount  greater 
than  $200  shall  be  made  except  in  accord- 
ance with  the  provisions  of  a  written  con- 
tract, and  no  contract  involving  an  ex- 
penditure of  more  than  $500,  for  the  pur- 
pose of  erecting  any  public  buildings  or 
making  any  improvements,  shall  be  made 
except  upon  sealed  proposals  and  to  the  low- 
est responsible  bidder.''  Laws  of  this  and 
a  similar  character,  relating  to  the  letting 


209,  the  following  estimates  of  the  work  to 
be  done  were  contained  in  the  proposals 
submitted  to  the  bidders:  '*10,000  cubic 
yards  of  earth  excavation,  20,000  cubic 
yards  of  rock  excavation."  These  estimates 
were  made  without  tests,  and  had  no  basis 
to  rest  on.  The  successful  bidder  bid  $1.62 j[ 
per  yard  for  earth,  and  2  cents  for  rock  ex- 
cavation, and  taking  the  quantities  esti- 
mated his  bid  was  the  lowest,  and  he  was 
awarded  the  contract.  The  actual  quantities 
were  found  to  be  20,576  cubic  yards  of  earth 
and  9,241  cubic  yards  of  rock  excavation, 
which  made  him  nearly  the  highest  bidder. 
A  fair  value  for  rock  excavation  was  $1.70 
per  yard  and  of  earth  30  cents.  It  was 
held  that  the  city  ordinance  requiring  the 
quantity  of  each  kind  of  material  and  its 
nature  to  be  stated  as  nearly  as  possible 
was  in  no  sense  complied  with,  and  fur- 
nished no  basis  for  a  valid  contract,  and 
that  the  facts  created  an  inference  of  fraud 
and  collusion.  The  court,  however,  said: 
"We  do  not  hold  that  every  unbalanced  bid 
is  per  86  fraudulent  or  evidence  of  substan- 
tial error.  An  unbalanced  bid  that  does 
not  materially  enhance  the  aggregate  cost 
of  the  work  cannot  be  complained  of.  If 
there  is  no  deception  or  mistake  as  to  the 
quantities,  and  if  the  ordinances  have  fair- 
ly been  complied  with,  and  the  quantity  and 
quality  of  the  work  have  been  estimated  as 
nearly  as  practical,  there  is  no  ground  for 
alleging  substantial  error  merely  because  of 
an  unbalanced  bid  under  which  the  con- 
tract was  let.  And  if  the  cost  of  the  work 
has  not  thereby  been  enhanced,  there  is  no 
ground  for  alleging  fraud." 

In  Walter  v.  McClellan,  113  App.  Div. 
295,  99  N.  Y.  Supp.  78,  affirmed  without 
opinion  in  190  N.  Y.  605,  83  N.  E.  1133, 
where  it  was  difficult  or  impossible  to  de- 
termine the  exact  amount  of  work  to  be 
done  and  materials  furnished,  and  an  es- 
timate was  prepared  as  accurate  as  it  was 
feasible  to  make  it,  it  was  held  not  to  be 
improper  to  ask  for  bids,  not  for  a  lump 
sum,  but  at  unit  prices,  for  doing  the  work 
and  furnishing  the  materials,  and  which 
might  be  increased  or  diminished  as  the 
work  progressed,  based  on  such  estimate  of 
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quantities,  the  lowest  bidder  to  be  dc 
termined  by  using  the  estimate  as  the  basis 
of  comparison. 

Bids  on  alternative  materials  or  work. 

It  is  generally  held  that  the  provision 
that  contracts  shall  be  let  to  the  lowest 
bidder  is  not  violated  when  plans  and  speci- 
fications are  drawn  for  different  materials 
or  articles  answering  the  same  general  pur- 
pose, and  bids  are  sought  on  the  different 
kinds,  and  a  choice  is  not  to  be  made  by  the 
proper  officers,  between  the  alternative  ma- 
terials or  articles,  until  all  bids  are  in. 
Connersville  v.  Merrill,  14  Ind.  App.  303,  42 
N.  E.  1112;  Barber  Asphalt  Paving  Co.  v. 
Garr,  115  Ky.  334,  73  S.  W.  1106;  Trapp 
V.  Newport,  115  Ky.  840,  74  S.  W.  1109; 
Fineran   v.    Central   Bitulithic   Paving   Co. 

116  Ky.  505,  7fi  S.  W.  415,  3  A.  &  E.  Ann. 
Cas.  741 ;  Ex  parte  Paducah,  28  Ky.  L.  Rep. 
412,  89  S.  W.  302;  Campbell  v.  Southern 
Bitulithic  Co.  32  Ky.  L.  Rep.  799,  106  8.  W. 
1189;  Baltimore  v.  Flack,  104  Md.  107,  64 
Atl.  702;  Baltimore  v.  Gahan,  104  Md.  145, 
64  Atl.  716;  Atty.  Gen.  ex  rel.  Cook  v. 
Detroit,  26  Mich.  263;  Detroit  v.  Hosmer, 
79  Mich.  384,  44  N.  W.  622;  Muff  v.  Camer- 
on,   134    Mo.    App.    607,    114    S.    W.    1125, 

117  S.  W.  116;  Dixey  v.  Atlantic  City  & 
D.  River  Quarry  &  Constr.  Co.  71  N.  J.  L. 
120,  58  Atl.  370;  Gilmore  v.  Utica,  131 
N.  Y.  26,  29  N.  E.  841;  Schieffelin  v.  New 
York,  65  Misc.  609,  122  N.  Y.  Supp.  502; 
Ampt  ex  rel.  Cincinnati  v.  Cincinnati,  su- 
pra; Polhamus  v.  Board  of  Education,  21 
Ohio  C.  C.  257;  Parker  v.  Philadelphia, 
220  Pa.  208,  69  Atl.  670  (at  least  where 
articles  desired  are  patented). 

Thus,  it  has  been  held  that  the  provision 
is  not  violated  by  a  city  ordinance  providing 
that  the  improvement  of  a  street  shall  be 
made  of  either  free  or  limestone  flagging 
or  of  artificial  cement  stone,  as  the  common 
council  may  determine  on  reception  of  bids 
therefor.     Connersville  v.  Merrill,  supra. 

Nor  is  the  provision  violated  where  bids 
are  asked  on  two  different  kinds  of  asphalt 
pavement,  and  after  bids  are  received  the 
more  expensive  kind  is  adopted.  Barber 
Asphalt  Paving   Co.   v.   Garr,   supra. 
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of  contracts  for  the  construction  of  pub- 
lic buildings  and  improvements  or  the  pur- 
chase of  public  supplies,  exist  in  nearly,  if 
not  quite,  all  of  the  states  of  the  Union. 
It  is  well  known  that  many  public  boards 
serving  as  purchasing  and  contracting 
agents,  charged  with  the  most  responsible 
duties,  are  made  up  of  men  who  in  many 
instances  receive  little  or  no  pay  for  the 
service  which  they  render.  Moreover,  they 
are  constantly  shifting  in  their  member- 
ship, and  often  comprised  of  men  with  no 
particular  or  special  qualification  for  the 
duties  which  they  are  required  to  perform 
other  than  are  generally  possessed  by.  the 
public  at  large.  Notwithstanding  these 
things,  there  is,  by  virtue  of  the  operation 
of    popular    government,    placed    in    their 


hands  duties  of  the  weightiest  kind,  carry- 
ing with  them  in  many  instances  the  ex- 
penditures of  large  sums  of  the  public 
funds.  By  reason  of  the  recognized  lack  of 
keen  personal  interest  in  the  afifairs  of  the 
public  that  a  citizen  generally  feels  in  his 
own,  prompting  him  to  secure  the  most  ad- 
vantageous terms,  there  is  very  generally, 
in  reference  to  the  larger  dealings,  thrown 
around  such  agencies  the  salutary  safe- 
guards intended  to  be  secured  in  the  fore- 
going statute,  to  wit,  that  purchases  or  con- 
tracts shall  be  let  upon  sealed  proposals 
to  the  lowest  responsible  bidder.  Courts 
before  which  controversies  have  come  over 
contracts  let  under  laws  of  this  character 
have  had  frequent  occasion  to  inquire  into 
the   purposes  of   such  enactments,   and   to 


Nor  is  the  provision  violated  when  pro- 
posals for  paving  are  to  be  in  the  alterna- 
tive, either  brick  or  bituminous  macadam, 
and  after  bids  are  m  one  kind  is  chosen, 
though  not  the  cheapest  in  price.  Trapp  v. 
Newport,   supra. 

Nor  where  bids  are  asked  for  vitrified 
brick,  bitulithis,  and  bituminous  macadam 
(Ex  parte  Paducah,  supra);  for  vitrified 
brick  and  bitulithic  paving  (Campbell  v. 
Southern  Bitulithic  Co.  supra) ;  for  asphalt, 
vitrified  brick,  and  bitulithic  paving  (Bal- 
timore V.  Flack,  supra) ;  for  sheet  asphalt, 
asphalt  blocks,  and  bitulithic  paving  (Bal- 
timore V.  Gahan,  supra) ;  for  wood  and 
stone  or  difi^erent  varieties  of  wood  (Atty. 
Gen.  ex  rel.  Cook  v.  Detroit,  supra). 

The  court,  in  Connersville  v.  Merrill,  su- 
pra, said:  "There  was  no  uncertainty  in 
the  material  to  be  used,  so  far  as  the  bidders 
were  concerned.  '  Thus,  the  bidders  were  put 
upon  an  equality,  and  the  city  and  the  prop- 
erty owners  had  the  benefit  of  competition 
on  each  brand  or  special  kind  of  the  general 
material  to  be  used.  They  were  invited  to 
submit  bids  for  the  improvement  on  three 
different  kinds  of  material.  The  bids  were 
made  on  this  basis,  and  the  lowest  and  best 
bid  for  either  kind  of  improvement,  that  is 
to  say,  the  lowest  bid  for  artificial  stone, 
was  accepted." 

Specifications  otherwise  sufficient  are  not 
objectionable  in  requiring  estimates  on  cer- 
tain alternatives  therein  named  as  to  ;i 
part  of  the  work.  Schwitzcr  v.  Board  of 
Education  (N.  J.  L.)  76  Atl.  447. 

— under  statutes  expressly  requiring  specifi- 
cations. 

Under  a  statute  providing  that  the  city 
council,  when  desirous  of  making  a  street 
improvement,  shall  state  the  "kind"  of 
improvement,  and  fix  a  date  for  receiving 
bids,  etc.,  and  giving  the  owners  of  two 
thirds  of  the  adjoining  property  the  right 
to  veto  the  proposed  improvement,  it  was 
held  that  a  resolution  of  council  whicli 
states  that  one  of  several  named  kinds  of 
pavement  will  be  used,  to  be  selected  after 
bids  are  received,  is  defective  and  void, 
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as  the  abutting  owners  have  a  right  to  know 
the  precise  kind  of  pavement  it  is  proposed 
to  use,  in  order  to  know  whether  to  ob- 
ject, and  because  the  competitive  bidding 
contemplated  by  statute  would  not  neces- 
sarily be  secured  where  bids  are  invited  on 
various  kind  of  improvements.  Bluffton  v. 
Miller,  33  Ind.  App.  521,  70  N.  E.  989. 

So,  also,  it  was  held  that  a  statute  pro- 
viding that  public  contracts  shall  be  entered 
into  with  the  lowest  bidder,  that  the  bids 
shall  conform  to  the  published  notice,  and 
that  the  notice  "shall  contain  a  description 
of  the  kind  and  amount  of  work  to  be  done, 
and  material  to  be  furnished,  as  near  as 
practicable,"  necessarily  implies  a  determi- 
nation by  the  officials,  in  advance  of  the 
publication  of  the  notice,  of  the  kind  of 
material  to  be  used  in  the  proposed  work;} 
for  without  such  detevmination  it  would 
be  impossible  to  comply  with  the  require- 
ment as  to  the  contents  of  the  notice;  and 
is  not  complied  with  when  the  advertise- 
ment is  "for  all  the  different  kinds  of  mod- 
ern pavements  now  in  use."  Coggeshall  v. 
Des  Moines,  78  Iowa,  235,  41  N.  W.  617, 
42  N.  W.  630. 

The  court  said:  "It  may  be  that  com- 
binations among  bidders,  or  collusions  be- 
tween them  and  the  council,  would  be  as 
effectually  prevented,  and  fair  competition 
secured,  by  that  as  by  any  other  plan  that 
could  be  adopted.  But  it  is  a  sufficient 
answer  to  all  that  was  said  in  argument 
by  counsel  on  that  question,  to  say  that 
the  statute  leaves  to  the  council  no  discre- 
tion as  to  the  course  which  shall  be  pur- 
sued." 

So,  under  a  statute  authorizing  a  board 
of  improvement  to  cause  a  street  to  he 
graded  and  paved  or  graveled  or  macada* 
mized,  and  completed  and  improved  accord- 
ing to  such  plan  as  they  might  adopt,  and 
to  let  the  work  on  ten  days'  notice  to  the 
parties  who  shall  offer  to  do  the  same  at 
the  lowest  prices  in  accordance  with  the 
plans  and  specifications  of  said  board,  it 
was  held  that  the  board  must  adopt  plans 
and  specifications  for  some  one  kind  of 
pavement  first,  and  cannot  make  plans  and 
specifications  for  several  kinds  of  pavements. 
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make  comment  thereon.  It  is  said:  "The 
law  requiring  contracts  to  he  let  to  the 
lowest  bidder  is  based  upon  public  econom;^, 
and  originated  perhaps  in  distrust  of  public 
officers  whose  duty  it  is  to  make  contracts. 
It  is  of  great  importance  to  taxpayers,  and 
ought  not  to  be  frittered  away  by  excep- 
tions. Contracts  made  in  violation  of  it 
have  been  held  void,  and  we  think  rightly.'' 
Wells  V.  Burnham,  20  Wis.  112,  116.  "The 
object  of  the  law  is  to  protect  the  public 
against  collusive  contracts  and  prevent  fa- 
voritism." State  ex  rel.  Whedon  v.  York 
County,  13  Neb.  67,  12  N.  W.  816.  "The 
purpose  of  the  rule  is  to  secure  fair  compe- 
tition upon  equal  terms  to  all  bidders,  and 
to  remove  all  temptation  for  collusion,  and 
opportunity  for  gain  at  the  expense  of  the 
property  owners  by  the  municipal  authori- 
ties." Diamond  v.  Mankato,  89  Minn.  48, 
61  L.R.A.  448,  93  N.  W.  911.  "It  cannot  be 
doubted  that  the  true  intent  of  the  act  of 
1874,  and  the  ordinance  passed  in  pursuance 
thereof,  regulating  the  awarding  of  public 
contracts,  is  to  secure  the  city  the  benefit 
and  advantage  of  fair  and  just  competition 
between  bidders,  and  at  the  same  time  close, 
aa  far  as  possible,  every  avenue  to  favorit- 


ism and  fraud  in  its  varied  forms."  Mazet 
v.  Pittsburgh,  137  Pa.  648,  661,  562,  20  Atl. 
693,  697.  "The  constitutional  provision  was 
designed  to  secure  economy  in  the  line  of 
public  improvements  to  which  it  relates. 
Extravagance  therein  might  arise  either 
from  the  inattention  or  incompetency  of 
the  contracting  officet,  and  his  consequent 
failure  to  obtain  favorable  offers  for  con- 
tracts, or  it  might  arise  from  the  corrup- 
tion or  favoritism  of  such  officer,  and  his 
consequent  refusal  to  accept  favorable  of- 
fers when  made.  To  prevent  extravagance 
from  the  first  source,  the  plan  of  public 
letting  is  adopted,  the  public  are  informed 
of  contracts  to  be  let,  and  its  self-interest 
and  rivalry  are  appealed  to  for  proper 
offers  upon  them;  to  prevent  extravagance 
from  the  latter  source,  all  discretion  is 
withheld  from  the  contracting  officer,  he  is 
bound  to  give  the  contract  to  the  lowest 
bidder,  and  cannot  let  it  out  for  individual 
gain  or  as  a  reward  to  another."  Fones 
Bros.  Hardware  Co.  v.  Erb,  54  Ark.  645, 
650,  13  L.R.A.  363,  17  &  W.  7,  8.  Such 
being  the  purpose  and  objects  to  be  ac- 
complished by  the  law,  let  us  examine  the 
facts  in  the  case  at  bar,  and  see  if  a  con- 


and  decide  which  to  adopt,  after  bids  are 
received.  People  ex  rel.  Ream  Pav.  Co.  v. 
Board  of  Improvement,  43  N.  Y.  227. 

And  this  is  true  though  some  of  the  kinds 
of  pavements  specified  were  patented.  Ibid. 
The  court  said  that  the  statute  "designed 
to  open  no  such  way  for  the  exercise  of 
favoritism.  It  designed  that  the  work 
should  be  competed  for  as  to  price  by  con- 
tractors, and  that  this  should  be  done  in 
such  a  way  that  the  lowest  bidder  could  be 
determined  by  calculation  without  any  ex- 
ercise of  judgment  as  to  the  relative  ad- 
vantages of  different  kinds  of  pavement." 

In  State  ex  rel.  McMahon  v.  McKenzie, 
9  Ohio  G.  C.  N.  S.  106,  the  court  said: 
"In  the  matter  of  general  materials  for  a 
public  building,  no  discretion  as  to  the 
choice  can  lawfully  be  reserved  until  after 
the  bids  are  opened,  when  the  statute  ex- 
pressly requires,  as  it  does  here,  that  speci- 
fications should  be  made  in  advance,  and 
that  the  contract  should  be  let  to  the  low- 
est bidder."  Accordingly,  they  held  that 
under  their  statute  a  courthouse  commis- 
sion could  not  in  their  advertisement  ask 
bids  for  limestone,  sandstone,  and  granite 
of  several  varieties,  and  after  bids  were 
opened  award  a  contract  to  the  lowest  bid- 
der on  one  variety  of  granite. 

In  Stocking  v.  Warren  Bros.  Co.  134  Wis. 
236,  114  N.  W.  789,  one  section  of  a  city 
charter  provided  generally  ch&l  all  public 
works  estimated  to  cost  exceeding  $1,000 
shall  be  let  by  contract  to  the  lowest  re- 
sponsible and  satisfactory  bidder,  and  that 
tne  board  of  public  works  shall  advertise  for 
proposals,  and  that  before  advertising  "a 
profile  or  plan  of  the  work  to  be  done, 
together  with  the  specifications,  shall  be 
30  L.R.A.(N.S.) 


placed  on  file"  for  the  inspection  of  bidders ; 
another  section  specially  applicable  to  street 
or  paving  contracts  provided  that  "when 
any  of  the  works  before  mentioned  shall 
have  been  ordered  to  be  done,  and  the  plans 
for  the  same  containing  a  description  of 
the  work,  the  material  to  be  used,  and  such 
other  matters  as  will  give  an  intelligent 
idea  of  the  work  required,  shall  have  been 
filed"  for  the  inspection  of  bidders,  bids 
may  be  advertised  for.  It  was  held  (two 
judges  dissenting)  that  bids  could  not  be 
asked  for  several  different  kinds  of  pave- 
ments, the  kind  to  be  selected  after  bids 
were  opened,  even  though  the  specifications 
as  to  each  kind  were  complete,  if  it  had 
been  the  sole  one  advertised  for. 

The  writer  of  this  note  suggests  that 
most,  if  not  all,  of  the  objections  urged 
against  specifications  which  name  several 
different  kinds  of  materials,  one  of  which 
is  to  be  chosen  after  bids  are  in,  vould  be 
obviated  if  the  contracting  board  would  in 
advance  decide  upon  the  relative  numerical 
efficiency  and  desirability  of  the  different 
materials  sought,  and  cause  their  deter- 
mination to  be  inserted  in  the  specifications. 
For  example,  if  bids  for  paving  are  asked 
for  brick  and  also  for  creosoted  blocks,  and 
it  is  determined  in  advance  that  their  rela- 
tive efficiency  is  as  2:3,  then,  if  a  bid  for 
the  former  is  $1,000  and  for  the  latter 
$1,400,  it  may  be  easily  known  by  a  mere 
calulation  that  the  latter  is  the  better 
bid,  uncertainty  and  the  consequent  dan- 
ger of  favoritism  would  be  thus  overcome, 
the  field  of  competition  widened,  and  the 
danger  of  combinations  to  enhance  prices 
lessened  by  increasing  the  number  of  per- 
sons who  ma^  compete.  }(.  A.  & 
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tract  let  as  this  one  was,  would,  if  uniform- 
ly pursued  by  all  contractin<?  agencies  for 
the  public  in  the  state,  effect  the  results  de- 
sired. 

Council  for  defendants  in  error  have,  in 
an  excellent  and  well-considered  brief,  said 
for  this  contract  all  which  is  possible  to  be 
said  for  it.  It  appears  from  the  agreed 
statement  of  facts  and  the  notice  that  plans 
and  specifications  for  the  main  building 
were  on  file  and  available  to  all  parties  seek- 
ing to  bid.  They  showed  the  size  of  the 
building,  the  rooms,  every  opening  and  par- 
tition, and  doubtless  disclosed  the  exact 
dimensions  of  every  part  of  tne  structure. 
It  was  the  heating  and  ventilating  system 
which  the  parties  involved  in  this  contro- 
versy sought  to  bid  on,  and  they,  with  the 
public,  had  before  them  the  definite  plans 
and  specifications  of  the  building.  Further- 
more, they  were  informed  that  the  system  to 
be  installed  was  to  be  a  steam  force  blast 
system,  which,  doubtless,  to  the  men  en- 
gaged in  that  business,  had  a  definite, 
certain  meaning.  The  system  to  be  bid 
upon  w^as  to  be  controlled  by  automatic 
heat  regulation  in  all  rooms  other  than 
halls  and  toilets,  board  and  superintendent 
room,  wall  ):adiation.  This  information,  as 
is  said,  was  doubtless  well  understood  bv 
men  engaged  in  the  business  of  installing 
heat  and  ventilation  systems.  With  refer- 
ence to  the  amount  of  air  each  pupil  was  to 
receive,  and  the  degrees  to  which  the  differ- 
ent portions  of  the  building  were  to  be  heat- 
ed in  the  coldest  weather,  all  were  given 
information.  Here,  again,  with  the  knowl- 
edge which  men  schooled  in  this  line  of 
work  have,  with  the  plans  of  the  building 
before  them  giving  information  of  the  num- 
ber and  size  of  openings,  size  of  the  rooms, 
and  other  matters  which  they  were  to  take 
into  consideration,  and  knowing  the 
temperature  of  the  latitude  where  Lawton 
is  situated,  they  would  be  able  to  figure 
very  closely  the  size  of  the  system  neces- 
sary to  be  installed  in  order  to  bring  about 
these  results.  But  is  not  tlie  foiejjoing:  all 
that  can  be  said  for  the  information  given 
by  the  notice  on  which  the  board  called  for 
bids?  It  appears  from  the  agreed  state- 
ment of  facts  that  the  complete  plans  and 
specifications  for  the  construction  of  the 
main  building  did  not  include  plans  and 
specifications  for  the  heating  and  ventilat- 
ing system.  It  is  suggested  by  counsel  for 
plaintiff  in  error  that  under  the  terms  con- 
tained in  the  notice  set  out  the  steam  force 
blast  system  to  be  installed  might  use 
boilers  known  as  the  high  pressure  tubular 
or  low  pressure  tubular,  and  tliere  might  be 
used  the  high  or  low  fire  box  boiler,  com- 
monly known  as  the  locomotive  type;  that 
there   might   be   used   a   low   pressure   cast- 
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iron  sectional  boiler,  or  there  might  be  used 
a  water  safety  tube  boiler;  and  that,  in  the 
matter  of  power,  either  gasolene  power, 
steam  power,  electric  or  water  motor  power 
might  be  used,  and  in  the  matter  of  radia- 
tion, there  might  be  used  cast-iron  radiation 
or  pipe  coil  radiation,  and  that  in  the  mat- 
ter of  registers,  there  might  be  used  what 
are  known  as  diffusers,  or  there  might  be 
used  valve  opening  and  closing  apparatus  or 
grilled  or  screen  opening  registers,  and  in 
reference  to  the  automatic  regulation,  there 
might  be  used  any  one  of  three  different  sys- 
tems, and  it  is  contended  by  counsel  that  a 
variation  in  the  adoption  of  these  different 
kinds  of  engines  or  appliances  would  mean 
a  difference  in  the  cost  to  the  purchaser. 
Furthermore,  to  our  minds  the  absence  of 
any  specific  plans  or  definite  specifications 
leaves  it  uncertain  whether  one,  two,  or 
three  boilers  were  desired,  also  their 
weight,  durability,  and  also  what  would  be 
the  character  of  the  pipes  or  conduits  for 
the  conveyance  of  the  heat  from  the  place 
where  generated  to  the  different  parts  of 
the  building,  whether  of  iron,  sheet  iron,  or 
tin,  and  whether  with  or  without  asbestos 
wrapping,  and  numerous  other  details,  all 
of  which  would  make  for  either  expense  or 
economy  in  the  system.  These  things  would 
involve  the  permanence,  desirability,  and 
durability  of  the  system  proposed,  and  de- 
termine no  doubt  in  a  great  measure  wheth- 
er it  would  endure  and  serve  during  the 
life  of  the  building,  or  require  renewal  at 
an  earlier  date.  There  were  likewise  many 
other  details  left  entirely  to  conjecture. 
For  instance,  there  was  no  provision  what- 
ever as  to  which  the  successful  bidder  or 
the  general  contractors  should  perform  the 
work  and  bear  the  burden  of  expense  inci- 
dent to  arranging  the  basement  walls  to 
conform  to  the  heating  plans,  provide  fresh 
air  intake  from  the  outside  air,  or  inlet 
to  the  tempering  coils,  or  to  provide  for  foul 
air  gathering  rooms  in  the  attic,  or  who 
should  set  the  roof  ventilators  furnished  bv 
the  heating  and  plumbing  contractors,  or 
who  should  build  in  the  floor  sleeves,  cast- 
ings, and  hangers  as  required.  Neither  was 
it  determined  in  advance  who  should  cut  the 
openings  in  the  walls,  floors,  partitions, 
ceilings,  or  roof  as  required:  nor  was  there 
anything  said  in  reference  to  who  was  to  do 
the  excavating  required  for  the  ducts  and 
foundations,  nor  was  it  determined  who 
should  furnish  the  smokestack  nor  how  it 
was  to  be  built.  If  these  things  were  to  be 
performed  by  the  contractor  constructing 
the  building,  then  the  contractor  .securing 
the  heating  and  ventilating  contract  would 
lie  relieved  of  it,  and  his  bid  to  that  extent 
would  be  diminished.  H,  on  the  other  hand, 
he  would  be  required  to  do  this  work,  then 
bis  bid  would  be  to  that  extent  increased, 
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and,  without  definite  knowledge  in  advance, 
there  was  no  way  to  compare  bids  for  this 
work.  To  cover  these  details,  therefore,  the 
successful  bidder  herein  as  a  part  of  his  bid 
required  all  of  this  work  to  be  done  by  the 
general  contractor,  and  it  was  testified  on 
his  behalf  that  the  work  referred  to  above 
is  the  work  required  of  the  general  con- 
tractor,— that  is,  the  most  of  it,  if  not  en- 
tirely all  of  it,  in  his  contract.  It  was  testi- 
fied by  plaintiff  that  there  was  no  provision 
in  the  general  plans  for  any  intake  or  foul 
air  gathering  chambers,  and  that  he  expect- 
ed to  provide  that  and  put  it  in,  and  that 
it  was  a  part  of  the  heating  contractor's 
business  to  put  in  the  hangers  and  to  do 
his  own  excavating  necessary  to  install  his 
work.  Necessarily,  therefore,  from  these 
considerations,  the  successful  bidder  did  not 
include  in  his  bid  the  expense  for  this  work, 
while  at  least  one  other  contractor  from  his 
evidence  expected  to  do  it,  and  doubtless 
charged  for  it,  all  of  which,  while  probably 
not  materially  affecting  the  system  to  be  in- 
stalled, did  doubtless  have  a  material  ef- 
fect on  the  price  charged.  Unquestionably 
each  of  the  bidders  who  submitted  his  pro- 
posal to  construct  this  system  did  so  with 
the  hope  of  securing  the  contract.  There 
is  no  evidence  in  the  record  to  raise  a  doubt 
on  this  proposition.  And  yet,  two  of  them, 
each  of  whom  submitted  a  cheaper  bid  than 
the  one  who  received  the  contract,  had  their 
bids  rejected,  and  the  agreed  statement  of 
facts  is  that  each  of  the  plans  and  specifi- 
.cations  was  different.  In  other  words,  this 
simply  meant  that  each  party  bid  on  his 
own  plans  and  work,  along  with  the  ma- 
terial which  he  proposed  to  use  to  carry  it 
out.  No  other  bidder  bid  on  that  plan  and 
on  that  material,  hut  each  likewise  bid  on 
another  plan  and  work  and  different  ma- 
terial, and  the  consequence  is  that  while  the 
result  sought  to  be  attained,  to  wit,  the 
heat  and  ventilation  for  the  building,  might 
have  been  accomplished  under  the  system 
adopted,  there  was  but  one  bid  offered,  and 
no  competition  on  it,  and  this  bid  may  as 
well  be  termed  the  highest  as  the  lowest. 

1  Ire  laws  of  Pennsylvania  relating  to  the 
lettinjr  of  city  contracts  provided  (§  6,  act 
May  23,  1874,  P.  L.  233)  that  the  same 
shall  be  let  to  the  lowest  responsible  bid- 
der. In  the  case  of  Mazet  v.  Pittsburgh, 
supra,  the  bidders  on  a  certain  kind  of  pave- 
ment were  directed  to  prepare  their  own 
specifications,  which  was  accordingly  done. 
On  a  controversy  arising,  the  supreme  court, 
in  the  consideration  of  this  law,  and  these 
facts,  said:  "There  were  no  specifications 
as  to  what  is  called  an  asphalt  pavement.' 
As  to  that  kind  of  pavement,  bidders  were 
directed,  as  charged  in  the  bill,  to  prepare 
their  own  specifications,  and  that  was  ac- 
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cordingly  done  by  each  of  the  bidders. 
.  .  .  In  the  face  of  the  facts  above  re- 
ferred to,  all  of  which  appear  in  the  plead- 
ings, it  is  idle  to  contend  that  the  contract 
in  question  was  regularly  awarded  in  ac- 
cordance with  the  charter  and  ordinances  of 
the  city.  The  charter  requires  contracts  *to 
be  given  to  the  lowest  responsible  bidder.' 
How  can  there  be  a  lowest  bidder,  when 
parties  proposing  to  bid  are  instructed  to 
prepare  their  own  specifications  and  sub- 
mit them  with  their  respective  bids?  The 
expression  'lowest  bidder'  necessarily  im- 
plies a  common  standard  by  which  to 
measure  the  respective  bids,  and  that  com- 
mon standard  must  necessarily  be  previous- 
ly prepared  specifications  of  the  work  to  be 
done,  and  materials  to  be  furnished,  etc., 
specifications  freely  accessible  to  all  who 
may  desire  to  compete  for  the  contract,  and 
upon  which  alone  their  respective  bids  must 
be  based.  The  court  was  therefore  clearly 
right  in  pronouncing  the  contract  in  ques- 
tion 'illegal,  null,  and  void.'  Not  a  re- 
spectable authority  can  be  anywhere  found 
to  sustain  it  as  a  valid  contract,  under  any 
systepi  of  competitive  bidding  such  as  the 
charter  and  ordinances  of  the  city  of  Pitts- 
burgh require." 

The  Constitution  of  the  state  of  Arkansas 
(§  16,  art.  19)  provides 'that  all  contracts 
for  erecting  public  buildings  shall  be  given 
to  the  lowest  responsible  bidder.  The  con- 
struction of  this  section  was  before  the  su- 
preme court  in  the  case  of  Fones  Bros. 
Hardware  Co.  v.  Erb,  64  Ark.  645,  13 
L.R.A.  353,  17  S.  W.  7,*nd  of  it  the  court 
said:  "The  method  prescribed  is  well 
understood,  clearly  defined,  and  of  dis- 
tinctive character,  specially  adapting  it  to 
a  conservation  of  public  interests.  It  em- 
bodies three  vital  principles, — an  offering  to 
the  public,  an  opportunity  for  competition, 
and  a  basis  for  an  exact  comparison  of  bids; 
and  any  statutory  regulation  of  the  matter 
which  excludes  or  ignores  either  principle 
destroys  the  distinctive  character  of  the 
system,  and  thwarts  the  purpose  of  its 
adoption.  Any  arrangement  which  excludes 
competition  prevents  a  letting  to  the  lowest 
bidder,  and  it  does  not  matter  that  such  an 
arrangement  maintains  the  form  of  public 
letting;  if  it  excludes  the  essential  principle 
of  competition,  there  can  be  no  real  publio 
letting.  .  .  .  When  a  contract  to  build 
a  bridge  is  to  be  let,  there  are  two  kinds 
of  competition  that  may  arise:  First,  that 
between  persons  desiring  to  build  different 
kinds  of  bridges;  and,  second,  that  between 
those  desiring  to  build  the  same  kind.  And, 
as  was  said  by  Judge  Christiancy  in  dis- 
cussing a  provision  similar  to  that  under 
consideration,  the  bidding  which  it  contem- 
plates  is   of  the   latter   kind, — bidding   for 
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the  same  particular  thing,  to  be  done  ac- 
cording to  the  same  specifications.  For, 
says  he,  no  bids  for  different  kinds  of  work, 
and  referring  to  different  specifications, 
could  be  recognized  as  coming  in  competition 
with  each  other  for  the  purpose  of  determin- 
ing the  lowest  bid,  within  the  requirement 
of  this  section,  without  opening  the  door  to 
the  same  corrupt  combinations,  and  furnish- 
ing facilities  for  the  same  fraudulent 
practices,  which  it  was  the  purpose  of  this 
provision  to  prevent.  Atty.  Gen.  ex  rel. 
Cook  y.  Detroit,  26  Mich.  263.  As  the 
competition  contemplated  is  that  between 
those  desiring  to  do  the  same  particular 
thing  according  to  the  same  specifications, 
it  is  obviously  essential  that  an  opportunity 
should  be  given  all  persons  to  enter  into 
competition  for  the  specific  thing  which  is 
the  subject  of  the  letting;  and  such 
opportunity  cannot  be  afforded,  unless  the 
specific  thing  to  be  let  has  been  determined 
upon  and  made  known.  The  Constitution 
contains  no  express  provision  with  regard  to 
plans  and  specifications,  but  the  require- 
ment of  an  award  to  the  lowest  bidder  im- 
plies the  further  requirement  that  such 
information  shall  be  put  w^ithin  the  reach 
of  bidders  as  will  enable  them  to  under- 
stand the  offering  and  bid  intelligently;  and 
enable  the  representatives  of  the  county 
to  know  who  is  the  lowest  bidder." 

In  the  case  of  Chippewa  Bridge  Co.  v. 
Durand,  122  Wis.  85,  106  Am.  St.  Rep.  931, 
99  N.  W.  603,  it  appears  that  in  reference 
to  a  certain  bridge  which  was  being  built, 
the  definite  plans  and  specifications  were  not 
agreed  upon  in  advance,  each  bidder  being 
permitted  to  arrange  details  to  suit  his 
own  manufacturing  facilities,  subject  to 
general  specifications  and  subject  to  the 
approval  of  the  city  engineer.  The  laws  of 
Wisconsin  under  which  this  work  was  done 
provided  in  substance  that  all  contracts  for 
work  should  be  let  to  the  lowest  reasonable, 
responsible  bidder.  In  reference  to  this 
law  and  the  contract,  the  court  said:  "The 
reason  for  such  enactments  as  the  one  in 
question  is,  in  the  main,  to  preclude  public 
officers  from  making  contracts  in  such  a  way 
as  to  enable  them  to  sacrifice  the  public 
interests  to  satisfy  favoritism,  mere  im- 
providence, or  to  a  corrupt  desire  for 
private  gain.  There  is  no  better  safeguard 
against  infidelity  of  officials  in  that  respect 
yet  discovered,  than  to  require  municipal 
contracts  to  be  publicly  let,  the  scope  of 
the  service  to  be  performed  and  the  terms 
of  payment  being  so  definitely  mapped  out 
in  advance  as  to  enable  persons  experienced 
in  respect  thereto  to  estimate  with  reason- 
able certainty  the  actual  cost  thereof,  and 
to  require  the  award  to  be  made  without 
change  in  such  service  or  terms.  A  require- 
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ment  of  that  kind  forms  part  of  the  govern- 
mental system  of  nearly  every  political 
organization  from  the  nation  itself  down  to 
the  minor  governmental  agencies  in  towns. 
.  .  .  Many  charters  contain  such  express 
direction.  In  such  circumstances  it  has 
been  uniformly  held  that  failure  to  call  for 
bids  in  the  prescribed  way,  or  to  provide 
plans  and  specifications  for  the  work  within 
the  convenient  reach  of  bidders,  is  fatal  to 
the  proceeding.  ...  In  harmony  with 
that,  we  hold  that  the  charter  in  question 
required,  as  an  essential  to  the  validity  of 
the  contracts  tor  the  bridge,  the  preparation 
of  proper  plans  and  specifications  for  those 
parts  of  the  bridge  proposed  to  be  let 
separately,  the  placing  thereof  within  con- 
venient reach  of  all  desiring  to  consult  the 
same  for  the  purpose  of  bidding  for  the 
work,  and  the  giving  of  public  notice  in 
some  way  reasonably  appropriate  to  reach 
all  persons  likely  to  desire  to  participate  in 
the  competition." 

In  the  case  of  Ricketson  v.  Milwaukee, 
106  Wis.  591,  47  L.R.A.  685,  81  N.  W.  864, 
it  appears  there  was  a  call  made  by  the 
board  of  public  works  of  the  city  for  con- 
tracts for  the  construction  of  a  garbage 
crematory  including  all  necessary  buildings, 
which  were  required  to  be  of  brick,  with 
stone  foundation  and  iron  roof,  for  the  in- 
cineration of  all  garbage  within  the  city 
limits,  such  buildings  and  equipments  suit- 
able for  the  reduction  and  disposal  of  100 
tons  of  garbage  per  day.  The  bidder  was  to 
specify  the  system,  the  size,  dimensions,  and 
manner  of  construction,  along  with  the 
number  of  tons  of  fuel  required,  and  the 
number  of  men  necessary  for  its  operation. 
Some  other  details  were  given.  General 
plans  and  specifications  were  prepared  by 
the  board  of  public  works,  but  the  bidders 
were  left  to  submit  the  plans  and  specifi- 
cations of  the  building,  showing  a  descrip- 
tion of  the  buildings,  machinery,  furnaces, 
and  appurtenances.  The  law  contemplated 
that  there  should  be  competition  among 
bidders  for  the  work,  and  that  a  plan  or 
profile  accompanied  by  specifications  for 
doing  the  same,  along  with  a  description  of 
the  kind  and  quality  of  material  furnished, 
should  be  placed  on  file  at  the  office  of  the 
board  for  information  of  bidders  and  others. 
Speaking  of  the  general  specifications 
adopted,  the  supreme  court  of  Wisconsin  in 
the  foregoing  case  said:  "The  general 
specifications  adopted  required  each  bidder 
to  submit  with  their  bids,  'complete  plans 
and  specifications,  fully  showing  and  de- 
scribing the' buildings,  machinery,  furnaces, 
and  other  necessary  appurtenances  of  the 
entire  cremation  plant  in  detail,  with  all 
dimensions  given.*  This  was  a  plunge  in 
t  the  dark.     In  a  general  way,  such  specific 
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cations  called  for  the  construction  of  a  com- 
plete garbage  cremation  plant  capable  of  de- 
stroying not  less  than  100  tons  of  garbage 
per  day.  No  system  of  garbage  cremation 
was  adopted.  No  dimensions  of  buildings 
or  description  of  machinery  was  given. 
Each  bidder  might  bid  with  reference  to 
using  the  smokestack  of  the  sewerage  pump- 
ing works,  if  it  was  of  sufficient  height  and 
capacity,  and  the  board  approved  of  its 
use.  Each  bidder  was  to  use  his  judgment 
as  to  what  were  'proper  foundations/  except 
that  they  were  to  be  stone  or  concrete. 
Ample  provisions  for  windows  were  to  be 
made,  but  how  many,  or  what  dimensions  or 
quality,  was  left  to  the  bidder.  A  coal  shed 
of  sufficient  size  to  store  six  months'  sup- 
ply of  fuel  was  to  be  erected,  leaving  it  for 
the  contractor  to  determine  its  size  and 
shape.  No  attempt  was  made  to  describe  or 
locate  the  machinery  or  any  of  the  neces- 
sary appurtenances.  The  number  of 
furnaces  was  left  to  the  discretion  of  the 
bidder,  except  that  the  daily  capacity  must 
be  as  stated.  *The  plant  must  be  complete 
in  every  respect,'  a  result  greatly  to  be 
hoped  for,  but  left  to  the  judgment  of  each 
individual  bidder.  .  .  .  The  indefinite 
character  of  the  specifications,  and  the 
absence  of  plans,  had  the  effect  of  stifling 
all  competition.  Each  bidder  was  called 
upon  to  make  a  proposal,  resting  largely 
upon  his  own  judgment,  with  absolutely  no 
guide  as  to  details.  No  one  could  tell  which 
was  the  lowest  bid,  because  no  two  would  be 
on  the  same  basis.  That  fact  alone  con- 
demns the  action  taken.  ...  If  the  city 
has  not  a  sufficiently  definite  idea  of  what 
it  wants,  to  cause  proper  plans  and  specifi- 
cations to  be  made,  then  it  must  wait  until 
further  information  can  be  secured,  or  the 
plan  has  become  so  far  developed  as  to  be 
more  than  a  long-felt  want." 

But,  say  counsel  for  defendants,  to  pur- 
sue such  a  policy,  and  specify  the  particular 
thing  required,  would  necessarily  exclude 
everything  else,  and  thereby  defeat  the  stat- 
ute by  limiting  competition,  one  of  the  very 
things  which  the  law  was  intended  to  se- 
cure. Counsel  in  this  contention,  it  seems 
to  us,  are  correct  if  the  board  seeking  to 
secure  a  heating  system  should  have  de- 
nominated the  identical  make  of  engines, 
and  the  identical  regulators,  and  the  specific 
make  of  each  article  which  was  to  go  into 
the  system,  if  this  would  throw  the  furnish- 
ing of  these  different  articles  into  the  hands 
of  people  who  had  a  monopoly  thereon,  and 
thereby  exclude  from  actual  competition  all 
other  bidders.  It  is  not  the  intention  of 
the  law  that  such  a  condition  shall  arise, 
nor  yet  that  the  public  be  denied  the  benefit 
thereof  where  a  patented  article  is  shown 
to  be  better  for  the  purpose  desired  than  1 
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another.  A  discussion  of  this  proposition 
by  the  learned  Justice  Cooley  of  the  supreme 
court  of  Michigan  is  contained  in  the  case 
of  Atty.  Gen.  ex  rel.  Cook  v.  Detroit,  26 
Mich.  263,  wherein  it  is  said:  'The  re- 
quirement that  contracts  shall  be  let  to  the 
lowest  bidder  is,  in  many  cases,  peculiarly 
susceptible  of  abuse.  Its  purpose  is  to  se- 
cure competition  among  contractors  for  pub- 
lic works  and  supplies,  and  to  give  the  pub- 
lic the  benefit  thereof.  In  some  cases  the 
most  ample  competition  would  be  invited 
by  presenting  to  bidders  complete  and  par- 
ticular specifications,  which  indicate  the 
precise  things  wanted  or  which  are  to  be 
done,  and  leave  nothing  to  discretion  or 
negotiation  afterwards.  But  this  could 
only  be  true  where  the  case  was  such  that 
many  persons  could  bid  for  the  work  or  ma- 
terials, and  would  have  a  legal  right  to  do 
the  one  and  furnish  the  other,  and  where 
the  materials  were  not  monopolized  in 
single  hands,  but  were  readily  obtainable 
from  several  sources.  If  a  patented  article 
were  desired,  which  was  owned  by  a  single 
person  who  refused  to  sell  the  right  to 
territory  or  to  fix  a  royalty,  or  if  stone  or 
any  other  material  were  required,  and  a 
single  person  owned  all  within  a  practicable 
distance  of  the  place  where  it  was  to  be 
used,  nothing  could  be  more  obvious  than 
that  proposals  which  confined  bids  to  the 
particular  article  or  material  would  invite 
no  valuable  competition,  and  that  the  pro- 
tection of  the  public  must  lie  in  the  power 
of  the  council  to  reject  unreasonable  offers. 
In  such  a  case  nothing  is  easier  than  for  the 
council  to  obey  strictly  the  letter  of  the  law, 
and  yet  dishonestly  and  corruptly  award  a 
contract  to  one  who  is  lowest  bidder  for  no 
other  reason  than  because  no  one  can  bid 
against  him,  and  who,  having  a  practical 
monopoly,  is  allowed  to  fix  his  own  terms. 
Now,  if  the  purpose  of  the  charter  is  to  se- 
cure competition  of  work  or  supplies  for  the 
public,  something  is  necessarily  left  to  the 
discretion  of  the  council;  and  they  must 
determine  in  each  case  what  competition  the 
nature  of  the  case  will  admit  of,  and  what 
is  the  best  method  to  secure  it.  If  they 
invite  proposals  for  a  particular  thing  or 
process,  they  necessarily,  in  so  doing,  ex- 
clude everything  else  which  might  have  been 
substituted  for  the  thing  called  for;  and 
there  is  no'  clearer  field  for  corruption  and 
favoritism  than  in  shaping  proposals,  if  in 
fact  the  city  is  in  corrupt  hands.  The  mat- 
ter of  paving  affords  an  apt  illustration  of 
this  truth.  From  the  proposals  before  us, 
it  would  be  a  reasonable  inference  that 
there  are  several  patented  wood  pavements 
nearly  equal  in  value  and  cost;  but  if  the 
council  call  for  proposals  for  one  only,  they 
necessarily  exclude  all  the   others;    and  I 
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am  aware  of  no  legislation,  and  I  can  con- 
ceive of  no  process,  by  which  they  can  be 
compelled  always  to  make  the  selection 
from  public  motives  exclusively,  if  their 
disposition  shall  be  to  do  otherwise.  It 
would  be  worse  than  idle  for  the  law  to 
mark  out,  or  for  the  council  to  follow,  any 
one  unvarying  course  in  these  cases.  The 
same  course  which  under  some  circum- 
stances would  be  manifestly  proper  and 
most  for  the  public  good,  under  others, 
would  be  so  plainly  detrimental,  and  place 
the  public  so  completely  at  the  mercy  of 
interested  parties,  that  it  could  not  be 
adopted  by  a  body  having  any  liberty  of 
choice  without  justly  subjecting  themselves 
to  the  charge  of  corruption.  It  must  there- 
fore be  manifest  that  any  inflexible  rule 
which  the  law  should  lay  down,  and  which 
should  trust  nothing  to  the  integrity,  and 
nothing  to  the  discretion,  of  the  council, 
must  necessa'rily  work  mischief  in  many 
cases,  and  it  would  be  productive  of  good,  I 
think,  in  few  cases,  if  any." 

Counsel  also  ask.  Is  it  the  purpose  of  the 
law  to  leave  notliing  to  the  integrity,  dis- 
cretion, or  judgment  of  the  board?  In  our 
judgment  this  question  is  in  a  measure,  at 
least,  answered  in  the  case  last  discussed. 
In  that  case  the  common  council  of  the 
city  of  Detroit  determined  to  have  a  certain 
avenue  paved,  and  instead  of  determining  in 
advance  what  particular  kind  of  pavement 
should  be  put  down,  and  confining  their  in- 
vitation for  proposals  to  that  kind,  caused 
definite  plans  and  specifications  for  each  of 
several  different  kinds  of  wood  and  stone 
pavement  to  be  prepared  and  filed  with  the 
comptroller,  and  then  advertised  that  sealed 
proposals  would  be  received  for  paving  the 
avenue  with  either  of  the  different  kinds 
already  named.  Thus,  there  was  submitted 
to  all  an  opportunity  to  bid  on  the  different 
plans,  kinds,  and  characters  of  paving  which 
were  to  be  considered  by  the  council.  Each 
bidder  could  bid  on  all  or  any,  but  no  bid- 
der could  select  something  different  and 
prepare  his  own  plans  and  specifications, 
and  then  quietly  bid  upon  them  and  have 
them  considered.  There  was,  by  the  council, 
determined  in  advance  definitely  what  they 
desired  to  have  bids  upon,  and  thus  there 
was  known  to  each  bidder  in  advance  the 
identical  things  which  would  be  considered 
by  the  council,  and  each  bidder  was  enabled 
and  required  thereby  to  compete  with  every 
other  bidder;  hence  each  would  be  in  direct 
competition  with  all  others.  This  char- 
acter of  discretion  seems  to  meet  the  sanc- 
tion of  nearly  if  not  quite  all  of  the  courts, 
and  especially  is  this  true  of  many  cases  to 
which  counsel  for  defendants  have  called 
our  attention.  For  instance,  in  the  case 
of  Ampt  y.  Cincinnati,  8  Ohio  S.  &,  C.  P. 
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Dec.  G24,  and  afterward  affirmed  by  the  su- 
preme court  of  the  state,  the  syllabus  reads 
as  follows:  ''Under  the  statute  in  question 
there  can  be  no  objection  to  inviting  bids 
for  certain  kinds  of  work  in  a  certain  event, 
and  for  certain  kinds  of  work  in  another 
event;  so  long  as  the  work  to  be  done, 
under  the  circumstances  and  surroundings 
under  which  it  is  to  be  done,  is  understood 
and  fully  known  by  both  parties,  then  there 
can  be  no  objection  to  alternative  bidding. 
In  such  cases  the  bidders  can  bid  upon  the 
specific  work  to  be  done,  and  the  commis- 
sioners can  adopt  whichever  plan  or  system 
they  think  best." 

Also,  in  the  case  of  Baltimore  v.  Flack, 
104  Md.  107,  64  Atl.  702,  the  commissioners 
of  the  city  of  Baltimore  for  opening  streets 
prepared  three  separate  and  distinct  specifi- 
cations, each  exact  and  compile  in  itself, 
and  each  calling  for  a  different  kind  and 
character  of  pavement.  After  advertise- 
ment one  bid  was  submitted  on  one  kind, 
two  on  another,  and  three  on  the  third;  the 
first  bid  was  rejected  because  it  was  not 
based  upon  specifications  furnished,  but 
which  the  bidder  claimed  would  produce  a 
pavement  as  good  as  that  called  for.  In  the 
consideration  of  that  case,  the  court  of  ap- 
peals of  Maryland  said:  ''Competition  was 
invited  and  secured  both  as  to  materials 
and  as  to  price,  and  the  contract  was 
awarded  to  the  lowest  responsible  bidder  on 
the  material  selected,  though  there  waa 
another  bidder  whose  price  was  lower  on  a 
different  material.  Was  this  method  of  pro- 
cedure and  this  action  in  violation  of  §§  14 
and  15  of  the  charter?  There  are  two  kinds 
of  competition, — the  one,  competition  be- 
tween different  things  which  will  equally 
answer  the  same  general  purpose;  and  the 
other,  competition  between  the  prices  bid 
respectively  upon  each  of  those  distinct 
things.  .  .  .  Thus,  by  the  selection  of 
the  materials  or  the  kind  of  pavement  after 
the  bids  have  been  received,  combinations 
between  bidders  to  inflate  prices  may  be  in  a 
great  measure  avoided,  since  it  is  altogether 
improbable  that  parties  who  compete  for  the 
adoption  of  their  respective  materials  will 
all  ask  exorbitant  prices,  as  each  party 
will  most  likely  strive  by  depressing  prices 
to  secure  the  contract.  As  in  such  an  in- 
stance no  bidder  knows  in  advance  which 
kind  of  pavement  will  be  selected,  each  is 
in  reality  stimulated  to  propose  terms 
which,  in  order  to  secure  him  the  contract, 
will  produce  the  best  results  so  far  as  the 
public  are  concerned.  .  .  .  That  such  a 
method  as  that  pursued  in  this  instance 
may  be  open  to  the  cliarge  of  being  domi- 
nated by  favoritism,  or  of  being  corruptly 
manipulated,  may  be  true,  but  it  is  equally 
true,    and    much    more    likely,    that    both 
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favoritism  and  fraud  will  control  if  the  ma- 
terial is  secretly  selected,  and  the  bids  are 
confined  to  that  one  material,  sinbe,  by 
inviting  proposals  for  one  particular  thing 
or  process,  the  public  oflicials  necessarily 
exclude  everything  else  which  might  have 
been  substituted  for  the  thing  called  for, 
and  there  is  no  clearer  field  for  corruption 
and  favoritism  than  in  secretly  shaping  pro- 
posals, if  in  fact  the  city  is  in  corrupt 
hands." 

Thus,  it  will  be  seen  that  there  is  in  cer- 
tain instances  and  cases  a  discretion  vested 
in  boards  charged  with  duties  similar  to  the 
school  board  in  this  case.  Nor  does  this 
seem  to  be  the  sole  discretion,  for,  by  the 
phrase  "lowest  responsible  bidder,"  as  used 
in  the  statute,  it  is  not  intended  to  limit 
the  power  of  the  board  to  a  simple  exami- 
nation of  the  different  bids  tendered  without 
reference  from  whom  they  come,  and  blindly 
select  the  one  solely  from  the  consideration 
that  it  is  the  lowest  in  pri^e,  but  it  requires 
the  board  to  select  the  bidder  who,  all 
things  being  considered,  has  ability  to  re- 
spond to  the  requirements  of  the  contract, 
having  full  regard  to  the  subject-matter 
thereof.  People  ex  rel.  Assyrian  Asphalt 
Co.  v.  Kent,  160  111.  C55,  43  N.  E.  760; 
Boseker  v.  Wabash  County,  88  Ind.  267; 
Hoole  V.  Kinkead,  16  Nev.  217.  Or,  as  is 
said  in  the  case  of  Com.  ex  rel.  Snyder  v. 
Mitchell,  82  Pa.  343:  "The  word  'responsi- 
ble,' as  employed  in  the  act,  when  applied 
to  contracts  requiring  for  their  execution 
not  only  pecuniary  ability,  but  also  judg- 
ment and  skill,  imposes,  not  merely  a 
ministerial  duty  upon  the  city  authorities, 
such  as  would  result  did  their  powers  ex- 
tend no  further  than  to  ascertain  whose  was 
the  lowest  bid,  and  the  pecuniary  responsi- 
bility of  the  bidder  and  his  sureties,  but 
also  duties  and  powers  which  are  deliber- 
ative and  discretionary.  In  this  we  concur 
with  the  court  below.  For  it  is  scarcely 
open  to  doubt  but  that  the  word  under  con- 
sideration, as  it  is  used  in  the  statute, 
means  something  more  than  pecuniary 
ability.  In  a  contract  such  as  the  one  in 
controversy,  the  work  must  be  promptly, 
faithfully,  and  well  done;  it  must  or  ought 
to  be  conscientious  work.  To  do  such  work 
requires  prompt,  skilful,  and  faithful  men. 
A  dishonest  contractor  may  impose  work 
upon  the  city,  in  spite  of  the  utmost  caution 
of  the  superintending  engineer,  apparently 
good,  and  even  capable  of  bearing  its  duty 
for  a  time,  which  in  the  end  may  prove  to  be 
a  total  failure,  and  worse  than  useless. 
Granted  that  from  such  a  contract  or  pe- 
cuniary damages  may  be  recovered  by  an 
action  at  law,  this  is  at  best  but  a  last 
resort,  that  often  produces  more  vexation 
than  profit, — a  mere  patch  upon  a  bad  job, 
30  L.R.A.(N.S.) 


an  exceedingly  meager  compensation,  at 
best,  for  the  delay  and  incalculable  damage 
resulting  to  a  great  city  from  the  want  of  a 
competent  supply  of  water.  The  city  re- 
quires honest  work,  not  lawsuits.  Were  we 
to  accept  the  interpretation  insisted  upon 
by  the  relators,  the  difference  of  a  single 
dollar  in  a  bid  for  the  most  important  con- 
tract might  determine  the  question  in  favor 
of  some  unskilful  rogue  as  against  an  up- 
right and  skillful  mechanic.  Again,  we 
know  that,  as  a  rule,  cheap  work  and  cheap 
workmen  are  but  convertible  terms  for  poor 
work  and  poor  workmen;  and  if  the  city, 
for  the  mere  sake  of  cheapness,  must  put  up 
with  these,  it  is  indeed  in  a  most  unfortu- 
nate position." 

And,  in  our  judgment,  the  discretion 
which  counsel  for  defendants  insist  is  vest- 
ed in  the  school  board  is  limited  to  that 
set  forth  in  the  foregoing  authorities.  To 
extend  it  further,  and  to  allow  the  board 
to  make  general  plans  and  specifications 
without  definitely  and  specifically  enumer- 
ating and  fixing  the  quality  and  quantity 
of  the  thing  required  and  the  manner  of  the 
construction,  so  that  all  parties  bidding  will 
have  presented  to  them  the  same  thing, 
would  be  to  open  the  door  for  the  entrance 
of  every  element  which  the  statute  intend- 
ed to  exclude.  Counsel  asks  in  all  serious- 
ness. Shall  the  board  be  required  to  specify 
the  size  of  the  bolts,  rivets,  etc.?  This 
question  in  our  judgment  is  answered  in 
the  case  of  Ampt  v.  Cincinnati,  supra, 
cited  by  counsel  to  sustain  their  conten- 
tion which  holds  in  substance  that,  where 
plans  and  specifications  previously  adopted 
are  sufficiently  definite  to  convey  to  the  bid- 
ders or  those  engaged  in  the  work  the  re- 
quired knowledge  upon  which  to  base  a  defi- 
nite bid  for  the  work  to  be  done,  this  will 
be  considered  a  compliance  with  the  statute, 
no  matter  how  meager  such  plans  and 
specifications  may  appear  to  persons  un- 
accustomed to  such  matters.  This  holding 
virtually  states  the  conclusion  to  which  we 
arrive  in  this  case,  to  wit,  that  the  plans 
and  specifications  previously  adopted  must 
be  sufficiently  definite  to  enable  all  bidders 
to  make  a  definite  bid  for  definite  work  to 
be  done.  Now,  if  it  is  necessary  in  order 
to  furnish  a  definite  basis  for  a  definite  bid 
in  this  or  any  other  case,  to  specify  the  size 
of  the  bolts,  rivets,  etc.,  then  it  is  neces- 
sary to  do  this  in  order  to  comply  with 
the  statute.  Otherwise,  not.  That  it  was 
necessary  for  the  plans  and  specifications 
to  be  more  definite  than  the  information 
contained  in  the  published  notice  gave  is 
manifest  from  the  agreed  statement,  which 
shows  that  the  plans  bid  upon  and  sub- 
mitted by  the  different  parties  w^ere  all 
different.      The   information   given   by   the 
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board  was  not  sufficiently  definite  for  simi- 
lar plans  to  be  prepared,  and  the  bids 
range  all  the  way  froiji  $10,500  to  $11,- 
340.  The  plans  and  specifications  accom- 
panied by  the  highest  bid  were  by  the 
board  accepted,  and  it  may  have  been  that 
both  the  other  bidders  would  have  ofiTered 
a  lower  bid  thereon,  had  they  been  given 
an  opportunity,  and  perhaps  many  other 
bidders  would  have  participated  had  they 
seen  them,  and  some  responsible  party 
might  have  bid  much  less  than  either.  The 
taxpayers  who  will  be  required  to  meet  the 
amount  bid  were  entitled  under  this  stat- 
ute to  have  the  benefit  of  that  chance,  and 
the  successful  bidders  were  not  entitled  to 
have  considered,  nor  was  the  board  au- 
thorized to  accept,  a  bid  upon  such  unadopt- 
ed plans  and  specifications. 

From  the  foregoing  consideration  it  will 
be  seen  that  the  judgment  of  the  trial 
court  rendered  herein  is  reversed.  We 
wish  to  say,  however,  that  this  is  not  done 
in  response  to  anything  leading  us  to  be- 
lieve that  the  board  in  the  course  taken 
committed  either  fraud  or  favoritism,  or 
that  the  successful  bidders  did  aught  else 
than  in  good  faith  respond  to  the  call 
made,  and  secured  the  contract  in  an  hon- 
est and  conscientious  endeavor.  In  hold- 
ing as  we  do  we  give  to  the  statute  the 
only  construction  to  which  we  deem  it  sus- 
ceptible, and  in  which  public  policy  and 
the  law  both  meet.  The  state  of  Okla- 
homa and  its  several  subdivisions,  counties, 
townships,  cities,  school  districts,  etc.,  are 
entering  upon  an  era  of  public  improve- 
ment. A  statehouse  is  to  be  built,  college 
and  school  buildings,  courthouses,  and 
bridges  are  to  be  erected  and  constructed 
all  over  the  state.  These  improvements  are 
to  be  paid  for  from  taxes  levied  upon  our 
whole  people,  and  thousands  and  hundreds 
of  thousands  of  dollars  are  to  be  expend- 
ed therefor.  The  boards  and  public  agencies 
intrusted  with  the  important  and  responsi- 
ble duties  of  selecting  the  materials,  de- 
ciding upon  the  character  of  the  work,  let- 
ting the  contracts,  and  spending  this  money, 
should  be  surrounded  by  every  reasonable 
safeguard  possible.  Tliis  should  be  done 
not  only  for  the  safety  of  tlie  funds  and 
the  public  welfare,  but  for  their  own  pro- 
tection. They  are  seldom  engaged  because 
of  any  peculiar  training  or  fitness  they 
possess  over  that  common  to  all,  and 
their  compensation  is  frequently  wholly  in- 
adequate to  cover  the  time  and  energy  they 
are  required  to  bring  to  their  labor.  Un- 
der these  circumstances  a  requirement  that 
shall  fix  in  advance  upon  certain  definite 
plans  and  specifications  or  propositions  to 
be  considered,  and  then  submit  these  for 
open  competition  upon  sealed  proposals,  the 
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contract  then  to  be  awarded  in  an  im- 
partial way  to  the  lowest  responsible  bid- 
der, will  tend  to  remove  them  from  temp- 
tation and  opportunity  for  fraud  or  favorit- 
ism. It  will  do  more;  it  will  materially 
assist  in  removing  suspicion  of  unfairness 
and  favoritism,  and  relieve  honest  men  up- 
on whom  these  duties  devolve  of  unjust 
charges. 

Taking  judicial  notice  of  these  conditions 
and  speaking  thereto,  the  supreme  court  of 
Michigan  in  the  case  of  Holmes  v.  Detroit, 
120  Mich.  226,  45  L.R.A.  121,  77  Am.  St. 
Rep.  687,  79  N.  W.  200,  says:  "When  a 
public  work  is  to  be  undertaken,  those  hay- 
ing it  in  charge  are  seldom  left  to  conduct 
their  negotiations,  make  the  contracts,  and 
answer  to  the  public  for  a  faithful  per- 
formance of  duty.  Everyone  who  has  any- 
thing to  sell  insists  on  being  heard;* one 
accuses  another  of  bribery;  the  board  hav- 
ing the  matter  in  charge,  and  its  individual 
members,  are  accused  of  corruption;  and 
after  the  award  the  work  is  delayed  by 
litigation  and  injunctions,  to  the  great  in- 
convenience and  cost  of  the  taxpayers,  and 
almost  uniformly  without  any  good  result. 
So  prevalent  are  these  practices  that  they 
have  become  most  serious  obstacles  to  pub- 
lic improvement,  and  prolific  sources  of 
slander  and  vituperation,  until  many  of 
our  best  citizens  refuse  to  give  to  munici- 
palities the  benefit  of  their  services,  lest 
they  be  subjected  to  such  charges.  These 
things  are  so  common  that  we  may  prop- 
erly take  notice  of  them,  and  we  may  well 
doubt  a  construction  of  a  law  which  shall 
encourage  them  and  produce  such  results." 
Likewise  speaks  the  Supreme  Court  of  the 
United  States  through  the  late  Justice  Peck- 
ham  in  the  case  of  McMullen  v.  Hoffman, 
174  U.  S.  639,  051,  43  L.  ed.  1117,  1122, 
19  Sup.  Ct.  Rep.  839:  "Upon  general  prin- 
ciples it  must  be  apparent  that  biddings 
for  contracts  for  public  works  cannot  be 
surrounded  with  too  many  precautions  for 
the  purpose  of  obtaining  perfectly  fair  and 
bona  fide  bids.  Such  precautions  are  ab- 
solutely necessary  in  order  to  prevent  the 
successful  perpetration  of  fraud  in  the  way 
of  combinations  among  those  who  are  os- 
tensible rivals,  but  who  in  truth  are  secret- 
ly banded  together  for  the  purpose  of  ob- 
taining contracts  from  public  bodies  such 
as  municipal  and  other  corporations  at  a 
higher  figure  than  they  otherwise  would. 
Just  how  the  fraud  is  to  be  successfully 
worked  out  by  the  combination,  it  is  not 
necessary  to  show.  It  is  enough  to  see 
what  the  natural  tendency  is.  Public 
policy  requires  that  oflScers  of  such  corpo- 
rations, acting  in  the  interest  of  others, 
and  not  using  the  sharp  eye  of  a  practical 
man   engaged   in   the  conduct   of  his   own 
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business,  and  not  controlled  by  the  power- 
ful motive  of  self-interest,  should,  so  far 
as  possible,  and  for  the  sake  of  the  public 
whom  they  represent,  be  protected  from 
the  dangers  arising  out  of  a  concealed  com- 
bination, and  from  fictitious  bids."  If  the 
public  is  to  receive  the  services  of  its  best 
men  for  these  unremunerative,  but  im- 
portant, duties,  it  should,  to  the  extent 
that  is  possible,  shield  them  from  tempta- 
tion, and,  entering  honest,  enable  them  to 
come  out  unsullied.  The  conclusion  to 
whics  we  have  come  is  not  only  responsive 
to  the  language  of  the  act,  but  will  most 
nearly  attain  and  effect  these  salutary  re- 
sults. Under  this,  good  men,  without  fear 
of  being  corrupted  or  slandered,  will  be 
more  inclined  to  tender  their  services,  and 
the  dishonest  man  will  find  more  difficulty 
in  plundering  the  public.  All  of  which  is  of 
the  highest  importance  to  the  citizenship  of 
Oklahoma,  just  entering  upon  an  era  of  ex- 
traordinary public  improvement. 

No  ether  questions  raised  have  had  our 
consideration.  The  plaintiff  is  a  resident 
taxpayer,  and  as  such  has  such  interest  as 
will  give  him  a  standing  to  bring  this  action. 
Kellogg  y.  School  Dist.  No.  10,  13  Okla.  285, 
74  Pac  110. 

The  judgment  is  accordingly  reversed, 
and  the  case  is  remanded  to  the  District 
Court  of  Comanche  county,  with  instruc- 
tions to  set  it  aside  and  enter  one  sustaining 
plaintiff's  petition. 

Kane,  Ch.  J.,  and  Tamer,  Williams, 
and  Hayes,  JJ.,  concur. 
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FOSTER   LUMBJ2R    COMPANY,    Plff.    in 

Err., 

V. 

ARKANSAS  VALLEY  &  WESTERN  RAIL- 
WAY COMPANY. 

(20  Okla.  583,  05  Pac.  224.) 

Property  — >  injury  —  right  of  action 
—  title. 

1.  One  who  owns  the  equitable  title  to 
real  property,  and  is  in  possession  of  same, 
may  maintain  an  action  for  permanent  in- 
juries thereto. 

Railroad  in  street  —  right  of  abutting 
owner. 

2.  An  abutting  property  owner  whose 
means  of  access  to  his  property  has  been 
cut  off  or  materially  interrupted  by  the 
building  of  a  railway  track  upon  the  street 
in  front  of  said  property  may  recover  dam- 
ages therefor. 

(April  13,  1908.) 

Headnotes  by  Hates,  J. 
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ERROR  to  the  District  Court  for  Noble 
County  to  review  a  judgment  in  defend- 
ant's favor  in  an  action  brought  to  recover 
damages  for  injuries  to  plaintiff's  property 
by  the  obstruction  by  defendant  of  a  street. 
Reversed. 

Statement  by  Hayes,  J.: 

This  action  was  brought  by  the  plaintiff 
in  error  as  plaintiff  in  the  district  court  of 
Noble  county,  Oklahoma  territory,  against 
defendant  in  error  as  defendant,  seeking  to 
recover  damages  alleged  to  have  been  sus- 
tained by  plaintiff  in  error  on  account  of 
the  construction  of  a  railway  by  the  de- 
fendant in  error  upon  one  of  the  streets  in 
the  city  of  Perry.  Plaintiff  alleges  in  its 
petition  that  it  is  the  owner  of  two  certain 

Note,  —  Sufficiency  of  equitable  title  to 
sustain  action  for  injury  to  real  prop- 
erty. 

The  general  question  as  to  the  sufficien- 
cy of  an  equitable  title  to  sustain  an  action 
for  trespass  to  land. is  considered  in  the 
note  to  Russell  v.  Meyer,  47  L.R.A.  637. 
As  suggested  in  that  note,  it  is  unnecessary 
to  invoke  or  rely  upon  an  equitable  title 
where  one  in  actual  possession  brings  tres- 
pass for  injury  to  the  possession  against  u 
mere  intruder,  or  one  who  cannot  show  a 
better  legal  title  or  right  of  possession.  In 
some  cases  (e.  g,,  Witheral  v.  Muskegon 
Booming  Co.  68  Mich.  48,  13  Am.  St.  Rep. 
325,  35  N.  W.  758;  Honsee  v.  Hammond,  a9 
Barb.  89;  Arnold  v.  Pfoutz,  117  Pa.  103, 
11  Atl.  871 ;  Hough  v.  Patrick,  26  Vt.  435 ) , 
where  the  action  was  by  one  in  actual  pos- 
session, against  a  mere  intruder,  for  an 
injury  to  the  possession,  the  fact  that  the 
plaintiff  was  the  equitable  owner,  or  was 
in  possession  under  a  contract  with  the 
owner,  is  alluded  to,  but  the  actual  posses- 
sion alone  seems  to  have  been  sufficient  to 
sustain  the  action. 

As  is  said  in  George  ▼.  Fisk,  32  N.  H.  45: 
"Where  the  plaintiff  is  in  possession,  in  de- 
scribing his  right  or  interest  in  the  property 
against  a  wrongdoer  for  the  recovery  of  dam- 
ages, and  not  the  land  itself,  it  is  sufficient 
to  state  in  the  declaration  that  the  plain- 
tiff, at  the  time  of  the  injury,  was  pos- 
sessed of  the  land.  His  rights  and  interest 
are  matters  of  evidence  only." 

When,  however,  as  in  Russell  v.  Meyer, 
supra,  the  plaintiff  has  neither  legal  title 
nor  actual  possession,  the  question  may 
arise  whether  his  equitable  title  will  draw 
to  itself  the  constructive  possession,  so  as 
to  entitle  him  to  maintain  the  action. 

In  Texas  &  P.  R.  Co.  v.  BuUard  (Tex.  Civ. 
App.)  127  S.  W.  1152,  it  was  held  that  a 
purchaser  of  land  under  an  executory  con- 
tract, afterwards  fully  performed,  was  en- 
titled to  maintain  an  action  against  a  rail- 
road company  for  damage  to  the  grass  by 
fire,  notwithstanding  that,  at  the  time  of 
the  injury,  the  vendor  was  in  possession. 
It  is  stated  in  this  case  that  the  vendor  re- 
mained in  possession  but  a  very  short  time 
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lots  in  the  city  of  Perry  fronting  upon  A 
street,  a  public  street  in  said  city,  and  that 
about  the  1st  day  of  October,  1903,  the  de- 
fendant, without  the  consent  of  plaintiff, 
erected  a  large  fill  immediately  in  front  of 
the  plaintifl'^B  property,  and  built  in  front 
of  said  property  a  steam  railway  track  a 
distance  of  about  20  feet  from  the  curb  line 
of  plaintiff's  property,  thereby  greatly'  ob- 
structing the  means  of  ingress  and  egress 
to  and  from  said  lots,  and  rendering  them 
unfit  for  business  purposes,  and  that,  on 
account  of  such  obstruction,  said  property 
of  the  plaintiff  was  diminished  and  depre- 
ciated in  value  in  the  total  sum  of  $3,000. 
A  second  cause  of  action  was  alleged  in 
plaintiff's  complaint,  but,  as  same  appears 
to  have  been  abandoned  by  plaintiff  in  the 


trial  of  the  case,  we  do  not  consider  it  nec- 
essary to  make  further  reference  to  same. 
Defendant  filed  its  answer,  and  denied  that 
plaintiff  was  the  owner  of  the  lots  at  the 
time  said  railway  was  built  by  it,  and  at 
the  time  said  damages  alleged  to  have  been 
sustained  by  plaintiff  occurred,  and  further 
averred  that  it  had  jobtaincd  from  the  city 
of  Perry  a  grant,  granting  to  it  the  right 
to  use  and  occupy  certain  of  the  parks, 
streets,  and  alleys  in  the  city  of  Perry;  that 
A  street  is  one  of  the  streets,  the  use  of 
which  for  railway  purposes  had  been  grant- 
ed to  it  by  the  city  of  Perry,  and  that  it 
erected  railway  tracks,  roadbeds,  and 
switches  complained  of  in  plaintiff's  peti- 
tion on  said  street  by  virtue  of  and  under 
the  authority  conferred  and  granted  to  it 


after  the  fire,  and  distinctly  disavowed  any 
injury  to  himself. 

But  in  Gates  v.  Comstock,  107  Mich.  546, 
65  N.  W.  544,  although  the  defendant  was 
apparently  a  mere  intruder,  or  at  least, 
was  not  connected  with  the  legal  title,  the 
court  said  that,  in  order  to  maintain  tres- 
pass, one  must  have  the  legal  title  or  be  in 
actual  possession  of  the  premises;  and  that 
a  vendee  in  a  land  contract  who  had  neither 
actual  nor  constructive  possession  could  not 
maintain  the  action.  In  this  case,  however, 
the  plaintiff,  at  the  time  of  the  trespass, 
merely  held  a  license  to  enter  upon  the  land 
for  the  purpose  of  cutting  timber,  from  one 
who  had  an  executory  contract  for  tlie  pur- 
chase of  the  land;  and  it  is  expressly  stat- 
ed that  he  could  not  cut  or  allow  the  tim- 
ber to  be  cut  without  the  consent  of  his 
licensor  (the  purchaser  under  the  executory 
contract).  Subsequently  to  the  trespass, 
the  plaintiff  procured  an  assignment  both 
from  the  vendor  and  the  purchaser;  but,  as 
it  was  not  alleged  in  the  declaration,  be 
could  not  rely  thereon. 

And  in  Olson  v.  Minnesota  &  N.  W.  R. 
Co.  89  Minn.  280,  94  N.  W.  871,  it  was  held 
that  a  purchaser  under  an  executory  con- 
tract, entitled  by  implication  to  the  right 
of  possession,  but  not  in  actual  possession, 
could  not  maintain  an  action  of  trespass 
quare  clauaum  against  defendant,  apparent- 
ly a  mere  intruder,  for  the  reason  that  the 
constructive  possession  was  in  the  vendor, 
as  the  owner  of  the  legal  title,  if  no  other 
person  was  in  actual  possession.  The  court 
cited  in  support  of  its  decision  Moon  v. 
Avery,  42  l^Iinn.  405,  44  N.  W.  257,  but 
that  case  merely  held  that  the  plaintiff 
could  not  maintain  an  action  of  trespass 
committed  before  he  acquired  the  title  to 
the  property,  and  at  a  time  when,  so  far  as 
appears,  he  had  neither  actual  possession 
nor  equitable  title. 

In  Gilbert  v.  McDonald,  94  Minn.  289, 
110  Am.  St.  Rep.  368,  102  N.  W.  712,  the 
right  of  plaintiff  to  maintain  an  action  for 
trespass  committed  by  mere  intruders  while 
the  plaintiff  had  an  equitable  or  inchoate 
title  by  virtue  of  the  filing  of  an  applica- 
tion for  a  specific  tract  of  land  under  a 
30  L.R.A.(N.S.) 


soldier's  additional  homestead  certificate 
was  upheld.  And  under  similar  circum- 
stances the  right  to  maintain  an  action 
for  conversion  of  logs  was  sustained  in 
Hastay  v.  Bonness,  84  Minn.  120,  86  N.  W. 
896.  But  in  these  cases  the  patent  had  is- 
sued from  the  government  subsequently  to 
the  trespass,  and  was  held  to  relate  back  to 
the  date  of  the  application. 

In  Newman  v.  Mountain  Park  Land  Co. 
85  Ark.  208,  122  Am.  St.  Rep.  27,  107  S.  W. 
391,  the  right  of  one  who,  at  the  time 
of  the  alleged  trespass,  was  merely  a  vendee 
under  an  executory  contract,  and  not  in  ac- 
tual possession,  to  maintain  an  action  of 
trespass  under  the  statute  to  recover  treble 
damages  against  the  vendor  and  a  third 
person,  was  denied  upon  the  ground  that 
to  entitle  one  to  maintain  an  action  of 
trespass  to  realty  he  must  have  the  legal 
title  to,  or  be  in  actual  possession  of,  the 
land.  It  was  held,  however,  that  the  action 
could  be  maintained  against  the  vendor 
as  an  equitable  action  for  waste  upon  re- 
moval to  the  chancery  court,  but  that  the 
third  person  was  not  a  party  to  the  action. 
It  will  be  observed  that  one  of  the  defend- 
ants in  this  case  was  the  vendor,  and  the 
other  defendant  was  perhaps  acting  under 
the  vendor's  authority.  The  court  miglit 
perhaps  have  ruled  otherwise  as  to  the 
right  to  maintain  trespass  if  the  defendants 
had  been  mere  intruders  without  title. 

The  right  of  the  owner  of  the  equitable 
title,  not  in  actual  possession,  to  maintain 
an  action  of  trespass,  is  also  denied  in  Van 
Buskirk  v.  Dunlap,  2  Ohio  Dec.  Reprint, 
233.  The  defendant  in  this  case  was  ap- 
parently a  mere  intruder.  The  damage 
was  apparently  one  to  the  freehold,  or  a 
permanent  damage,  though  tlie  decision  is 
not  expressly  limited  to  such  a  case. 

See  also  note  in  47  L.R.A.  638,  for  other 
cases  on  the  question  whetlicr  the  equitable 
title  will  draw  to  itself  the  constructive 
possession,  so  as  to  enable  the  holder  tliere- 
of  to  maintain  the  action. 

When,  as  in  Foster  Lumber  Co,  v.  Ar- 
kansas Valley  &  Western  R.  Co.,  the 
owner  of  the  equitable  title,  though  in  actu- 
al possession,  seeks  to  maintain  an  actiou 
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under  the  ordinance  of  the  city  of  Perry, 
granting  it  the  right  to  build  upon  said 
street  a  railway.  PlaintifT  introduced  evi- 
dence to  sustain  the  allegations  of  its  com- 
plaint, and  rested  its  case.  Thereupon  de- 
fendant demurred  to  the  plaintiff's  evidence, 
which  was  sustained,  and  judgment  rendered 
for  defendant.  A  further  statement  of  facts 
will  appear  in  the  opinion  of  the  court. 

Messrs.  H.  B.  Martin  and  D.  M.  Tib- 
betts    for   plaintiff   in   error. 

Messrs.  James  B.  Dlggs  and  Flynn  & 
Ames  for  defendant  in  error. 

Hayes,  J.,  delivered  the  opinion  of  the 
court : 
Plaintiff  introduced  in  evidence  in  sup- 


port of  its  allegation  of  ownership  of  said 
lots  a  deed  from  Timothy  McGrath,  Amos 
B.  Fitts,  and  Fred  L.  Bailey,  as  trustees 
for  the  town  site  of  Perry,  Oklahoma,  to 
Thomas  S.  Foster,  of  date  the  2d  day  of 
April,  1895,  conveying  to  the  said  Thos. 
S.  Foster  lots  7  and  8,  in  block  46,  in  the 
city  of  Perry,  and  being  the  lots  involved 
in  this  action,  and  further  introduced  in  ev- 
idence a  deed  of  date  the  25th  day  of  July, 
1896,  from  Thos.  S.  Foster,  conveying  said 
lots  to  Benj.  B.  Foster.  The  deposition  of 
Benj.  B.  Foster  was  then  read  in  evidence, 
by  which  it  was  proved  that  about  the  time 
of  the  opening  of  the  town  site  of  Perry, 
said  Thos.  6.  Foster  and  Benj.  B.  Foster, 
as  a  partnership,  were  engaged  in  the  lum- 
ber business  in  the  city  of  Perry;  that  said 


for  permanent  injuries  to  the  property,  the 
equitable  title  must  be  invoked  and  relied 
on,  since  the  actual  possession  alone  would 
not  be  sufficient  to  sustain  the  action,  even 
as  against  a  mere  wrongdoer. 

The  distinction  in  this  respect  between 
an  action  for  injury  to  the  possession  and 
an  action  for  permanent  injury  to  the  free- 
hold is  clearly  indicated  by  McKenzie  v. 
Ohio  River  R.  Co.  27  W.  Va.  306,  where  it 
is  said  that  the  wife's  actual  possession  of 
the  property  would  of  itself  have  entitled 
her  alone  to  recover  for  a  mere  nuisance  or 
disturbance  of  the  possession,  without  join- 
ing her  husband;  and  her  equitable  title 
to  the  fee,  under  a  conveyance  directly  from 
her  husband  to  her,  which,  by  the  local  stat- 
ute, only  gave  her  an  equitable  estate,  was 
sufficient  to  support  the  action  by  her  for  a 
permanent  injury  to  the  freehold.  To  the 
same  effect  is  Clay  v.  St.  Albans,  43  W.  Va. 
539,  64  Am.  St.  Rep.  883,  27  S.  E.  3G8. 

In  McDonald  v.  Bear  River  &  A.  Water 
ft  Min.  Co.  13  Cal.  220,  1  Mor.  Min.  Rep. 
626,  it  was  held  that  an  instrument,  in- 
sufficient to  pass  the  legal  title,  because  not 
under  seal,  created  an  equitable  interest, 
which,  bein^  united  with  the  present  pos- 
session, enabled  the  grantee  to  maintain  an 
action  for  an  interruption  of  the  possession 
or  any  injury  to  the  property. 

And  the  right  of  the  vendee  in  actual 
possession  of  land  under  an  executory  con- 
tract, to  maintain  an  action  against  the 
wrongdoer  for  permanent  injury,  is  upheld 
in  Hueston  v.  Mississippi  &  R.  River  Boom 
Co.  76  Minn.  251,  79  N.  W.  92  (injury  by 
boom  causing  overflow  of  land)  ;  Hastings 
&  G.  I.  R.  Co.  v.  Ingalls,  15  Neb.  123,  16 
X.  W.  762:  Omaha  &  R.  Vallev  R.  Co.  v. 
Brown,  29  Neb.  492,  46  N.  W.  39 ;  Gartner 
V.  Chicago,  R.  I.  &  P.  R.  Co.  71  Neb.  444, 
98  X.  W,  1052  (damage  by  railroad  embank- 
ment) ;  Gotshall  v.  J.  Langdon  &  Co.  16  Pa. 
Super.  Ct.  158  (trespasser  mining  coal  on 
land)  ;  Virginia  R.  Co.  v.  JefTries,  110  Va. 
471,  66  S.  £.  731  (damage  by  railroad  em- 
bankment). 

In  the  Hueston  Case,  the  court  said: 
"The  plaintiff"  was  rightfully  in  possession 
under  his  contract,  the  terms  and  conditions 
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of  which  he  had  kept  and  performed  up 
to  that  date.  He  was  the  equitable  own- 
er of  the  land,  and  the  vendor  held  the  le- 
gal title  merely  as  security  for  the  deferred 
payments  of  the  purchase  money.  Upon  full 
performance  of  his  contract  plaintiff  was 
entitled  to  the  conveyance  of  the  property. 
The  general  rule  is  that  damages  in  an  ac- 
tion of  trespass  upon  real  property  may  be 
such  as  are  appropriate  to  the  tenure  by 
which  the  plaintiff  holds.  Possession  alone 
will  entitle  him  to  recover  damages  for 
any  injury  solely  affecting  it.  .  .  .  In 
this  case,  the  injury  is  wholly  to  plaintiff. 
He  will  have  to  pay  his  vendor  the  full  con- 
tract price,  notwithstanding  that  the  prem- 
ises may  have  been  depreciated  in  value  by 
the  trespass." 

In  Honsee  v.  Hammond,  39  Barb.  91,  up- 
holding the  right  to  maintain  the  action 
for  injury  to  the  possession,  the  court  said 
it  was  unnecessary  to  inquire  whether  the 
plaintiff,  who  was  in  actual  possession  as 
holder  of  an  executory  contract,  was  entitled 
to  recover  for  an  injury  to  the  freehold. 

In  Virginia  R.  Co.  v.  Jeffries,  supra,  it 
was  further  held  that,  the  contract  having 
been  performed  subsequently  to  the  injury, 
the  wrongdoer  could  not  take  advantage  of 
the  fact  that,  at  the  time  of  the  trespass, 
it  could  not  have  been  enforced  against  the 
vendor  if  the  latter  had  objected. 

Wriffhtsville  &  T.  R.  Co.  v.  Holmes,  85 
Ga.  668,  11  S.  E.  658,  merely  denies  the 
right  of  a  husband  and  wife  to  maintain 
jointly  an  action  of  trespass  to  recover  for 
a  damage  to  the  freehold,  where  the  husband 
purchased  the  land  with  money  belonging 
to  the  wife,  and  took  the  deed  to  himself. 
The  court  did  not  pass  upon  the  right  of 
the  wife,  as  the  equitable  owner,  to  main- 
tain an  action  in  her  own  name. 

But  the  right  of  a  vendee  in  possession 
under  an  executory  contract  which  did  not 
give  him  any  possessory  interest  m  the  land, 
to  recover  against  a  stranger  for  damages 
to  the  freehold,  was  denied  in  Des  Jardins  v. 
Thunder  Bav  River  Boom  Co.  95  Mich.  140, 
54  N.  W.  718,  upon  authority  of  Moyer  v. 
Scott,  30  Mich.  345  (cited  in  the  earlier 
note). 
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partnership  occupied  said  lots  as  a  lumber 
yard  during  the  existence  of  the  partner- 
ship; that  later  there  was  organied  the  Fos- 
ter Lumber  Company,  a  corporation,  to 
whom  was  sold  all  the  property  and  assets, 
including  the  real  estate,  of  the  partnership 
theretofore  composed  of  Thos.  S.  Foster  and 
Benj.  B.  Foster;  that  from  the  time  of  the 
opening  of  the  town  site  of  Perry,  said 
lots  had  been  occupied  either  by  the  part- 
nership or  by  the  plaintiff  in  this  aotion; 
that  while  the  deed  to  said  lots  was  taken 
in  the  name  of  Thos.  S.  Foster,  who  after- 
wards conveyed  the  same  to  Benj.  B.  Fos- 
ter, the  purchase  price  of  same  was  paid 
out  of  the  funds  of  the  partnership,  and 
that  said  lots  never,  in  fact,  belonged  to 
either  of  the  Fosters,  but  were  at  all  times 
the  property  of  the  partnership,  and  that, 
when  the  assets  of  said  partner sliip  were 
sold  to  the  Foster  Lumber  Company,  plain- 
tiff in  error,  said  lots  were  sold  to  and  be- 
came the  property  of  said  Foster  Lumber 
Company,  but  that  no  deed  of  conveyance 
was  ever  executed  by  Benj.  B.  Foster  to  the 
plaintiff;  that  the  Foster  Lumber  Company 
paid  for  all  the  improvements  on  the  lots, 
which  amounted  to  something  over  $],000, 
and  that  said  company  had  paid  the  taxes 
thereon.  To  the  introduction  of  this  tes- 
timony defendant  objected.  The  court  at 
the  time  sustained  the  objection  as  to  part 
of  same,  and  later,  upon  motion  of  defend- 
ant, struck  out  all  that  part  of  the  deposi- 
tion that  tended  to  prove  that  plaintiff  was 
the  owner  of  said  lots,  and  that,  while  the 
legal  title  to  the  same  was  in  Benj.  B.  Fos- 
ter at  the  time  the  alleged  damages  were 
sustained  and  at  the  time  of  the  trial,  he 
had  no  interest  whatever  in  said  lots;  that 
he  had  never  occupied  or  been  in  posses- 
sion of  the  same;   and  that  said  lots  had 


been  paid  for  by  plaintiff,  and  had  been  oc- 
cupied by  it  as  a  lumber  yard  for  a  number 
of  years. 

To  the  action  of  the  court  rejecting  said 
evidence,  plaintiff  in  error  makes  its  first 
assignment  of  error.  The  question  present- 
ed by  this  assignment  of  error  resolves  it- 
self into  the  proposition  whether  an  action 
for  damages  to  real  property  may  be  main- 
tained by  the  holder  of  the  equitable  title. 
If  it  cannot,  then  said  evidence  was  incom- 
petent. The  evidence  offered  by  plaintiff 
and  excluded  by  the  court  tended  to  prove 
that  Benj.  B.  Foster  held  at  the  time  of 
the  trial  and  at  the  time  of  the  alleged  in- 
juries involved  in  this  action  the  legal  title 
to  said  lots  as  the  trustee  in  resulting  trust 
for  the  benefit  of  the  plaintiff.  It  is  con- 
tended by  defendant  in  error  that  this  ac- 
tion, being  for  the  recovery  of  permanent  in- 
juries or  damages  to  the  freehold,  cannot 
be  maintained  by  any  other  person  than  the 
one  holding  the  legal  title  to  the  property 
injured.  Sutherland  on  Damages,  §  1012, 
says:  "Damages  in  this  action  [referring  to 
an  action  for  trespass]  may  be  such  as  are 
appropriate  to  the  tenure  by  which  the 
plaintiff  holds,  and  such  as  result  from  the 
injury  suffered.  Possession  alone  will  en- 
title him  to  recover  damages  for  any  injury 
solely  affecting  it.  If  he  seeks  to  recover  for 
the  future,  he  must  show  that  his  title 
gives  him  an  interest  in  the  damages 
claimed,  and  he  can  recover  none  except 
such  as  affect  his  own  right,  unless  he  holds 
in  such  relation  to  the  other  parties  inter- 
ested that  his  recovery  will  bar  their 
claim."  In  the  case  of  Hueston  v.  Missis- 
sippi &  R.  River  Boom  Co.  76  Minn.  251, 
79  N.  W.  92,  the  plaintiff  sought  to  recover 
damages  resulting  to  a  certain  mill  and 
lands  adjacent  thereto  by  reason  of  the  de- 


As  to  whether  the  equitable  title  will  sus- 
tain an  action  for  permanent  injury  or  in- 
jury to  the  freehold,  see  also  the  case  cited 
in  the  note  in  47  L.R.A.  639. 

The  oiiestion  as  to  the  effect  of  the  equit- 
able title  to  sustain  the  action  also  arises 
where  the  action  is  against  the  owner  of  the 
legal  title,  or  one  claiming  under  him. 

Thus,  a  vendee  who  goes  into  possession 
luider  an  executory  agreement  is  but  a 
tenant  at  will,  and  cannot  maintain  eject- 
ment or  trespass  against  the  vendor,  or  one 
taking  title  from  him.  Bick  v.  Hill,  27 
Mo.  App.  654;  Richardson  ▼.  Thornton,  52 
N.  C.    (7  Jones,  L.)    458. 

But  in  Skinner  v.  Terry,  134  N.  C.  305, 
46  S.  E.  517,  it  was  held  that  the  equitable 
title  of  the  purchaser  under  a  decree  for 
specific  performance  would  have  entitled 
him  to  maintain  an  action  against  the 
vendor  for  possession  of  the  land,  or  for 
trespass  thereon,  and  would,  therefore,  en- 
able him  to  maintain  an  action  for  an  in- 
jury to  his  possession  against  one  who 
claimed  under  a  deed  from  the  vendor,  sub- 
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sequently  to  the  rendition  of  the  decree. 
See  further  on  this  point,  the  cases  cited  in 
the  note  in  47  L.R.A.  637. 

In  Ruggles  v.  Nantucket,  11  Cush.  433, 
the  court  said  that  even  assuming  that  a 
full  and  clear  equitable  title  would  enable 
one  to  maintain  an  action  against  a  town 
for  the  destruction  of  a  house  to  prevent  a 
fire,  under  a  statute  giving  such  right  of 
action  to  the  "owner,"  yet  that  one  who 
merely  held  a  parol  contract  for  the  land, 
under  which  he  would  be  entitled,  to  a  deed 
upon  payment  of  the  entire  purchase  money, 
only  part  of  which  had  been  paid,  was  not 
the  equitable  owner,  and  could  not  main- 
tain the  action.  See  also  cases  cited  in  note 
in  47  L.R.A.  639. 

Cases  like  Brown  v.  Arkansas  C.  R.  Co. 
72  Ark.  456,  81  S.  W.  613,  and  Olson  v. 
Seattle,  30  Wash.  687,  71  Pac.  201,  as  to  the 
equitable  owner's  ricrht  to  compensation 
when  the  land  is  taken  for  a  public  use, 
are,  of  course,  not  within  the  scope  of  this 
note.  J.  S.  B. 
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fendant's  having  built  on  an  island  in  the 
Mississippi  river  a  short  distance  below 
plaintiff's  lands  a  boom  for  the  purpose  of 
catching  logs,  thereby  causing  the  river  to 
overflow  plaintiff's  land,  and  to  break  into 
his  mill,  and  to  greatly  injure  his  land  and 
mill.  The  evidence  developed  that  the 
plaintiff  occupied  the  land  at  the  time  the 
injury  was  suffered  as  the  vendee  under  an 
executory  contract  of  sale.  Defendant  de- 
nied plaintiff's  right  of  recovery  on  the 
ground  that  plaintiff  did  not  possess  the 
legal  title  to  the  property  injured,  and  con- 
tended that  the  right  of  recovery  for  same, 
if  any,  was  in  his  vendor.  The  court  held 
that  plaintiff  could  recover  both  for  the  in- 
juries to  the  land  and  to  the.  mill,  and,  com- 
menting upon  same,  said:  'The  general  rule 
is  that  damages  in  an  action  for  trespass 
upon  real  property  may  be  such  as  are  ap- 
propriate to  the  tenure  by  which  the  plain- 
tiff holds.  Possession  alone  will  entitle 
him  to  recover  damages  for  any  injury  sole- 
ly affecting  it.  If  he  seeks  to  recover  for 
the  future,  he  must  show  that  his  title 
gives  him  an  interest  in  the  damages 
claimed,  and  he  can  recover  none  except 
such  as  affect  his  own  right,  unless  he 
holds  in  such  relation  to  other  parties  in- 
terested that  his  recovery  will  bar  their 
claim.  ...  In  this  case  the  injury  is 
wholly  to  plaintiff.  He  will  have  to  pay 
to  his  vendor  the  full  contract  price,  not- 
withstanding that  the  premises  may  have 
been  depreciated  in  value  by  the  trespass. 
.  .  .  Whether  he  could  in  equity  impound 
fhe  damages  recovered  in  this  action  if  the 
injury  to  the  premises  was  so  great  as  to 
leave  them  inadequate  security  for  the  un- 
paid instalments  of  purchase  money,  it  is 
unnecessary  now  to  inquire." 

It  was  held  in  McKenzie  v.  Ohio  River  R. 
Co.  27  W.  Va.  3C6,  that  the  plaintiff,  who 
held  the  equitable  title  to  certain  real  es- 
tate, could  maintain  an  action  for  damages 
thereto  with  or  without  her  husband,  in 
whom  was  the  legal  title,  joining  in  the 
action.  The  rule  announced  in  that  case 
was  adopted  by  the  same  court  in  the  case 
of  Clay  v.  St.  Albans,  43  W.  Va.  639,  64 
Am.  St.  Rep.  883,  27  S.  E.  .368,  in  which 
ease  the  court  holds  that,  where  a  con- 
veyance of  land  has  been  made  to  a  trustee 
for  the  benefit  of  the  wife  of  another  per- 
son, by  which  she  is  permitted  to  have  the 
possession  and  use  of  said  land,  although  she 
is  vested  with  only  an  equitable  title,  slie 
and  her  husband  or  she  alone  may  main- 
tain an  action  for  trespass  to  both  posses- 
sion and  the  inheritance.  In  Hastings  & 
G.  R.  Co.  V.  Ingalls,  15  Neb.  123,  36  N. 
W.  762,  the  plaintiff  in  the  court  below 
Bought  to  recover  damages  from  the  de- 
fendant for  building  its  road,  for  use  as  a 
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railway,  upon  a  public  road  a  portion  of 
which  was  on  plaintiff's  land,  thereby  im- 
posing additional  burdens  upon  the  land 
of  plaintiff.  It  developed  in  the  progress 
of  the  trial  that  the  legal  title  to  the  prop- 
erty at  the  time  of  the  alleged  injury  was 
in  another  person  than  the  plaintiff;  that 
plaintiff  occupied  the  same  under  »  con- 
tract for  purchase,  and  was  at  said  time  in 
default  of  payment  on  his  contract;  and 
that  his  contract,  under  which  he  held  and 
was  in  possession  of  said  land,  was  sub- 
ject to  forfeiture.  The  vendor,  in  whom  the 
legal  title  existed,  however,  had  not  taken 
advantage  of  the  default.  The  defendant 
in  the  court  below  insisted  that  no  recovery 
could  be  had  because  defendant  in  error 
had  not  the  legal  title  at  the  time  the  in- 
jury occurred,  and  did  not  have  the  legal 
title  at  the  time  of  the  trial.  The  court 
held  in  that  case  that  defendant  in  error 
was  entitled  to  recover;  that,  at  most,  there 
was  a  defect  of  parties;  and  that,  no  ob- 
jection having  been  raised  by  the  pleadings 
to  such  defect  of  parties,  the  same  was 
waived.  The  same  rule  was  adopted  by  the 
supreme  court  of  Nebraska  in  Omaha  & 
R.  Valley  R.  Co.  v.  Brown,  29  Neb.  613, 
46  N.  W.  46,  in  which  case  the  court  said: 
"It  would  be  very  strange,  indeed,  if  the 
purchaser  of  real  estate  who,  in  equity,  is 
treated  as  the  owner,  should  be  powerless 
to  protect  his  rights  in  case  his  real  es- 
tate, held  under  a  valid  contract,  was  in- 
jured; but  such  is  not  the  law."  And  the 
same  court  in  Gartner  v.  Chicago,  R.  I. 
&  P.  R.  Co.  71  Neb.  444,  98  N.  W.  1062, 
held  that  one  who  is  in  possession  of  real 
estate  under  a  contract  with  the  owner  for 

• 

the  purchase  thereof  has  sufficient  title  to 
maintain  an  action  for  damages  to  the 
land.  That  a  person  holding  the  equitable 
estate  in  land  may  maintain  an  action  for 
injury  to  the  freehold  has  been  held  in  the 
following  cases:  Miller  v.  Zufall,  113  Pa. 
317,  6  Atl.  360;  Cleaveland  v.  Grand  Trunk 
R.  Co.  42  Vt.  449 ;  Rood  v.  New  York  &  E. 
R.  Co.  18  Barb.  80;  Russell  v.  Meyer,  7  N. 
D.  335,  47  L.R.A.  637,  75  N.  W.  262; 
Chouteau  v.  Boughton,  100  Mo.  406,  13  8. 
W.  877. 

The  facts  offered  to  be  proved  by  that  part 
of  the  deposition  of  Benj.  B.  Foster  exclud- 
ed by  the  court  would  have  established  that 
Benj.  B.  Foster  had  the  naked  legal  title 
to  said  lots  as  a  trustee  in  resulting  trust 
in  favor  of  the  plaintiff  in  this  action. 
Plaintiff  was  in  possession,  and  had  been 
ever  since  it  was  organized  as  a  corpora- 
tion, and  had  paid  the  purchase  price  of 
said  lots,  paid  for  the  improvements  there- 
on, and  paid  the  taxes.  Benj.  B.  Foster 
had  never  been  in  possession.  Whatever 
injury  occurred  to  said  property,  resulting 
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in  the  depreciation  in  the  value  thereof,  was 
the  loss  of  the  plaintiff.  Whatever  increase 
in  the  value  of  the  same  might  occur  would 
be  the  gain  of  the  plaintiff.  The  plaintiff 
is  the  real  party  in  interest,  and  in  equity 
would  be  regarded  as  the  owner  of  the 
lets,  and  a  judgment  in  its  favor  in  this 
case  could  be  pleaded  by  defendant  in  an 
action  against  it  by  the  said  Benj.  B.  Fos- 
ter, upon  proof  of  the  facts  offered  to  be 
proved  by  the  plaintiff,  as  a  bar  to  a  re- 
covery by  Benj.  B.  Foster.  While  it  would 
have  been  better  practice  to  have  made  the 
person  holding  the  legal  title  a  party  to  the 
suit,  not  having  done  so  does  not  defeat 
the  right  of  recovery  of  the  plaintiff  in 
this  action,  and  the  action  of  the  court  in 
rejecting  said  evidence  was  error. 

The  evidence  introduced  by  plaintiff  es- 
tablished that  its  lots  fronted  on  A  street, 
in  the  city  of  Perry,  and  that  the  same  had 
been  occupied  and  used  as  a  lumber  yard 
by  plaintiff  for  several  years;  that  the  de- 
fendant had  built  upon  A  street  in  front 
of  said  lots  its  main  line  of  railway  and 
four  switch  tracks;  that  the  nearest  track 
of  said  railway  was  10  feet  from  the  door 
of  the  building  on  plaintiff's  lots.  The  evi- 
dence further  establishes  that  said  lots  are 
located  on  a  corner;  that  on  the  south  side 
of  same  is  Seventh  street,  but  that  said 
street  is  not  passable  on  account  of  there 
being  a  creek  across  same,  over  which  there 
is  no  bridge;  that  'the  space  between  plain- 
tiff's property  and  the  nearest  railroad 
track  was  not  sufficient  for  teams  to  go 
in  and  out.  Tliere  is  no  evidence  in  the 
record  disclosing  what  right  defendant  had 
to  build  its  railway  track  upon  A  street, 
or  whether  any  permission  had  been  granted 
it  by  the  city  of  Perry  to  build  the  same  up- 
on said  street;  but  it  appears  from  the 
record  that  the  case  was  tried  in  the  court 
below  upon  the  theory  that  authority  had 
been  obtained  from  the  city  of  Perry  by 
the  defendant  to  construct  its  railroad  upon 
said  street,  and  such  is  the  theory  of  the 
case  as  presented  by  the  briefs  of  both  par- 
ties filed  in  this  court,  and  we  shall  there- 
fore consider  the  case  upon  the  theory  up- 
on which  it  was  tried  in  the  court  below 
and  as  presented  in  the  briefs  of  the  par- 
ties. 

It  is  contended  by  plaintiff  that  defend- 
ant, by  constructing  its  tracks  of  railway, 
the  nearest  of  which  is  witliin  10  feet  of 
plaintiff's  property,  has  greatly  obstructed 
and  injured  its  means  of  ingress  and  egress 
to  and  from  its  said  lots,  and  has  rendered 
the  same  unfit  for  business  purposes,  and 
for  the  purposes  for  which  plaintiff  was  us- 
ing them,  and  that,  on  account  of  siicli  ob- 
struction to  plaintiff's  means  of  ingress 
and  egress  to  and  from  its  lots,  the  same 
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I  have  been  greatly  diminished  and  depre- 
ciated in  value,  and  that  such  acts  of  de- 
fendant constitute  a  "taking"  of  plaintiff's 
property.  Plaintiff  has,  by  virtue  of  its 
ownership  of  said  lots,  an  interest  in  A 
street  on  which  said  lots  abut,  and  a  right 
therein  common  with  the  public  to  pass  over 
the  same  as  a  public  highway.  In  addition 
thereto,  it  has  a  special  right  in  said  street, 
not  common  to  the  public,  to  wit,  the  right 
of  ingress  and  egress  over  the  same,  to 
and  from  its  lots.  Tlie  decisions  of  the 
courts,  made  under  statute  or  constitu- 
tional provision,  to  the  effect  that  the  com- 
plaining party  can  recover  only  where  there 
is  a  "taking  of  private  property  for  public 
use,"  are  nearly  uniform  on  the  question 
that,  where  the  injury  complained  of  by 
the  abutting  property  owner  is  one  that 
is  common  to  the  general  public,  such  in- 
jury is  damnum  absque  injuria.  The  deci- 
sions of  the  courts,  however,  are  by  no 
means  uniform  upon  what  constitutes  a 
"taking"  of  property  in  cases  similar  to 
the  one  at  bar,  but  we  believe  the  weight 
of  the  better  authorities,  if  not  the  greater 
in  number,  is  that  such  a  "taking"  may  re- 
sult without  conversion  of  the  property  or 
any  part  thereof,  as  under  statutes  and 
constitutional  provisions  which  provide  that 
private  property  shall  not  be  taken  for  pub- 
lic use  without  compensation.  Some  of  the 
courts  have  held  that,  where  no  conver- 
sion of  the  property  is  made,  there  must 
be  a  physical  injury  to  the  same,  or  a 
physical  invasion  thereof,  before  a  right  of 
recovery  exists.  Chicago,  B.  &  Q.  R.  Co.  v. 
McGinnis,  79  111.  269. 

The  Supreme  Court  of  the  United  States 
in  Pumpelly  v.  Green  Bay  &  M.  Canal  Co. 
13  Wall.  166,  20  L.  ed.  657,  held  that  it 
is  not  necessary  that  property  should  be 
taken  in  the  narrow  sense  of  the  word  to 
bring  the  case  within  the  protection  of  a 
statute  or  a  constitutional  provision  that 
private  property  cannot  be  taken  for  pub- 
lic use  without  compensation.  The  court 
lield  in  that  case  that  there  may  be  such 
a  serious  interruption  to  the  common  and 
necessary  use  of  property  as  will  be  equiv- 
alent to  a  "taking."  In  that  case  the  in- 
terruption to  tlie  common  and  necessary 
use  of  the  property  complained  of  was  that 
the  defendant  had  built  a  dam  across  a 
river  whicli  formed  the  outlet  of  a  lake, 
by  which  dam  the  waters  of  the  lake  were 
raised  so  high  as  to  overflow  the  land  of 
plaintiff,  and  to  tear  up  his  trees  and  grass 
by  the  roots,  and  wash  them,  with  his  hay 
thereon,  away,  and  to  choke  up  the  ditelies 
on  the  land,  and  to  saturate  some  of  his 
land  with  water,  and  to  dirty  and  injure 
other  parte  thereof  by  leaving  thereon  de- 
posits of  sand.     The  facte  in  that  case  do 
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not  establish  a  "taking"  of  the  property  in 
the  narrow  sense  of  the  word.     The  injury 
sustained  for  which  a  recovery  was  sought 
in   that   action   w^as  a   physical   injury   to 
the  land.     But  we  do  not  understand  the 
court  in  holding  that  a  recovery  could  be 
had  therefor  to  limit  the  injury  for  which  a 
recovery  may  be  had  to  a  physical  injury 
where  there  is  a  "taking"  of  the  property 
in  the  narrow  sense  of  the  word.     On  the 
other  hand,  the  reasoning  of  the  court  in 
that  case  is  that  the  test  by  which  it  may 
be   determined   whether   there   has   been    a 
"taking"  is  not  the  manner  in  which  the 
injury  was  done,  but  whether  one's  common 
and  necessary  use  of  his  property  has  been 
seriously  interrupted.    Plaintiff  in  the  case 
at  bar,  by  virtue  of  its  ownership  of  said 
lots,  had  the  right  of  access  over  A  street 
to  the  same.     Such   right  is  one  peculiar 
to  itself,  in  which  the  general  public  has 
no   interest,   and   exists   in   the   nature   of 
an    incorporeal    hereditament    attached    to 
said  lots,  and  is  a  valuable  property  right, — 
one   that,  under  some  circumstances,   may 
constitute  the  greater  element  of  value  of 
the  abutting  property,  and  is  one  that  can- 
not be  taken  away  or  materially  impaired 
without  compensation.     Elliott,   Railroads, 
IT  1085.     In  Reining  v.  New  York,  L.  &  W. 
R.  Co.  128  N.  Y.  167,  14  L.R.A.  133,  28  N. 
E.  640,  a  case  in  which  the  defendant  had 
built  a  railroad  upon  a  street,  several  feet 
high,   with   perpendicular  walls,   leaving   a 
space  of  only  about  8  or  9  feet  for  car- 
riage way  between  said  walls  and  the  plain- 
tiffs' property,  the  New  York  court  of  ap- 
peals held  that  the  owners*  right  of  ingress 
and  egress  to  and  from  such  abutting  prop- 
erty had  been  substantially  closed  against 
them  for  ordinary  street  purposes,  and  that 
they  were  entitled  to  recover.    The  right  of 
the  abutting  property  owner  to  access  over 
the  street  adjacent  to  his  property,  as  an 
appurtenance  to  his  property,  and  to  have 
such    access    protected    from    material    ob- 
struction, has  been  recognized  by  many  of 
the  courts,  and  it  has  been  held  by  such 
courts  that  an  obstruction  that  materially 
injures  or  deprives  the  abutting  property 
owner  of  ingress  and  egress  to  and  from 
his  property  over  the  street  is  a  "taking" 
of  his  property,  for  which  recovery  may  be 
had.     Newport  &  C.  Bridge  Co.  v.  Foote,  9 
Bush,  265;   Parrot  v.  Cincinnati,  H.  &  D. 
R.  Co.  10  Ohio  St.  625   (in  this  latter  case 
the  obstruction  was  20  feet  from  plaintiff's 
property)  ;   Protzman  v.  Indianapolis  &  C. 
R.  Co.  9  Ind.  467,  68  Am.  Dec.  G50;  Central 
Branch  Union  P.  R.  Co.  v.  Twine,  23  Kan. 
685,  33  Am,  Rep.  203 ;  Central  Branch  Union 
P.  R.  Co.  V.  Andrews,  26  Kan.  702;  Chica- 
go, K.  &  VV.   R.   Co.  V.   Union  Invest.   Co. 
61  Kan.   600,  33   Pac.  378;    Ft.  Scott,   W. 
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&  W.  R.  Co.  V.  Fox,  42  Kan.  490,  22  Pac. 
583;  Cincinnati  &  G.  S.  Ave.  Street  R.  Co.  v. 
Cumminsville,  14  Ohio  St.  624;  Weatherford 
V.   Com.  10  Bush,   196;  Adams  v.  Chicago, 
B.  &  N.  R.  Co.  39  Minn.  286,  1  L.R.A.  493, 
12  Am.  St.  Rep.  644,  39  N.  W.  629 ;  Lamm 
V.  Chicago,  St.  P.  M.  &  0.  R.  Co.  45  Minn. 
73,  10  L.R.A.  268,  47  N.  W.  455;    Abend- 
roth  V.  Manhattan  R.  Co.  122  N.  Y.  1,  11 
L.R.A.  634,  19  Am.  St.  Rep.  461,  25  N.  E. 
496.    The  supreme  court  of  the  territory  of 
Oklahoma   in   the    case   of    Scrutchfield   v. 
Choctaw,  O.  &  W.   R.  Co.  18  Okla.  308,  9 
L.R.A.(N.S.)     496,    88    Pac.    1048,    recog- 
nizes, we  think,  the  correct  rule  of  law  gov- 
erning in  cases  similar  to  the  case  at  bar. 
In  the  syllabus  of  that  opinion,  the  court 
says:    "The    location    and    operation    of    a 
railroad  upon  a  public  highway  may  occa- 
sion   incidental    inconvenience    and    injury 
to    an    abutting    landowner,    but    until    it 
cuts  off  or  materially  interrupts  his  means 
of  access  to  his  property,  or  imposes  some 
additional   burden   on   his   soil,   his   injury 
is  the  same  in  kind  as  that  suffered  by  the 
community   in  general,   and  he   cannot  re- 
cover in  an  action  therefor."     Mr.  Justice 
Gillette,  who  delivered  the  opinion  of  the 
court,  further  said  in  the  opinion:  "Every 
person  has  the  same  interest  and  right  in 
a  public  street  or  thoroughfare  that  any 
other  person  has,  except  that  property  own- 
ers have  a  special  right  of  ingress  and  egress 
to   their   property   from   the   street,  which 
right  may  not  be  taken  from  them  without 
just  compensation,  because  this  is  an  injury 
peculiar  to  the  particular  property  owners 
so  affected."     If  the  evidence  in  this  case 
fairly  tended  to  show  that  the  construction 
of  defendant's  railroad  tracks  in  the  street 
in  front  of  plaintiff's  property  was  such  as 
to   cut   off   or   materially   interrupt   plain- 
tiff's means  of  access  to  its  property,  such 
acts  of  the  defendant  amounted  to  a  "tak- 
ing" of  plaintiff's  property,  for  which  de- 
fendant would  be  liable.     The  evidence  es- 
ta,blishes    that    the    nearest    track    of    the 
railway   lies   within    10   feet   of   plaintiff's 
property  line;   and,  while  there  is  no  evi- 
dence as  to  the  width  of  the  sidewalk  next 
to  the  property  of  plaintiff  nearest  the  rail- 
way track,  there  is  evidence  that  the  space 
between    said   track    and    the    property    of 
plaintiff  is  too  narrow  for  teams  to  go  in 
and  out.      Since   there  was   some   evidence 
that  plaintiff's  means  of  ingress  and  egress 
to   and   from    its   property   over    A   street 
had    been    materially    interrupted,    it    was 
for  the  jury  to  find  whether  such  right  of 
plaintiff  had  been  materially  impaired. 

It  is  suggested  by  defendant  in  error  that 
the  lumber  company  has  a  means  of  access 
to  its  property  over  Seventh  street,  adjoin- 
ing its  property  on  the  south.     The  deci- 
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Bions  of  the  courts  upon  the  right  of  the 
abutting  property  owner  to  recover  where 
his  access  is  obstructed  on  one  street,  but 
where  he  has  a  means  of  access  from  an- 
other street,  are  not  uniform.  Some  courts 
have  held  both  ways  upon  this  proposition. 
In  the  case  of  Kansas,  N.  &  D.  R.  Co.  v. 
Cuykendall,  42  Kan.  234,  16  Am.  St.  Rep. 
479,  21  Pac.  1051,  the  supreme  court  of 
Kansas  held  that  where  the  abutting  prop- 
erty owner's  ingress  and  egress  was  ob- 
structed on  one  street,  but  he  had  a  means 
of  access  from  another  street,  there  was 
no  right  of  recovery.  In  this  opinion  all 
the  justices  concurred.  In  the  case  of  Ft. 
Scott,  W.  &  W.  R.  Co.  ▼.  Fox,  supra,  the 
same  court  held,  all  the  justices  concur- 
ring, that  an  abutting  property  owner  is 
entitled  to  recover  his  damages  for  the  per- 
manent appropriation  of  the  street  in  front 
of  his  property,  although  it  is  accessible 
from  another  street.  We  can  sec  no  reason 
that  will  justify  the  taking  of  one's  special 
property  right  in  one  street  because  he  may 
have  a  special  property  right  in  another 
street.  If  the  plaintiff's  property  in  this 
case  is  situated  upon  a  corner  of  the  block, 
and  therefore  adjacent  to  two  streets,  he 
has  a  right  of  ingress  and  egress  to  and 
from  said  property  over  both  streets;  and 
he  who  obstructs  this  access  from  one  street, 
and  deprives  the  owner  of  the  property  of 
such  property  right,  cannot  relieve  himself 
of  liability  by  pleading  that  the  owner  of 
the  property  may  reach  his  property  from 
another  direction.  The  accessibility  of  one's 
property  may  in  some  instances  constitute  a 
great  part  of  its  value,  and  to  permit  a  ma- 
terial impairment  of  his  access  would  re- 
sult in  the  destruction  of  a  great  part  of  the 
value  of  his  property,  and  his  property  is 
therefore  as  effectually  taken  as  if  a 
physical  invasion  was  made  thereon  and  a 
physical  injury  done  thereto. 

There  is  some  evidence  tending  reason- 
ably to  establish  the  material  averments 
alleged  in  plaintiff's  cause  of  action,  and, 
if  plaintiff  had  been  permitted  to  prove  its 
ownership  of  the  property,  there  was  suffi- 
cient evidence  to  go  to  the  jury;  and  the 
cause  will  be  reversed  and  remanded. 

Williams,  Ch.  J.,  and  Dunn  and  Kane, 
JJ.,  concur. 

Turner,  J.,  concurs  in  the  result. 

A  petition  for  rehearing  having  been  made 
Hayes,  J.,  on  March  9,  1909,  filed  tiie  fol- 
lowing additional  opinion: 

We  are  asked,  on  rehearing  in  this  case, 
to  reverse  the  opinion  rendered  by  this 
court  on  the  original  hearing  (20  Okln. 
583,  95  Pac.  224),  for  the  reason  that  it 
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conflicts  with  the  following  decisions  of  the 
Supreme  Court  of  the  United  States :  North- 
ern Transp.  Co.  v.  Chicago,  99  U.  S.  635,  25 
L.  ed.  336;  Gibson  v.  United  States,  166 
U.  S.  269,  41  L.  ed.  996,  17  Sup.  Ct.  Rep. 
578,  and  Scranton  v.  Wheeler,  179  U.  S. 
141,  45  li.  ed.  126,  21  Sup.  Ct.  Rep.  48. 
The  decisions  of  the  Supreme  Court  of  the 
United  States  upon  rules  of  law  were  con- 
trolling upon  the  courts  of  the  territory  of 
Oklahoma  at  the  time  this  case  originated 
and  was  tried  in  the  lower  court;  and,  if 
the  decisions  of  that  court  above  cited  are 
applicable  to  the  case  at  bar,  and  the  opin- 
ion heretofore  rendered  by  us  is  in .  con- 
flict with  them,  then  our  former  opinion 
should  be  reversed,  and  the  judgment  of  the 
trial  court  affirmed. 

In  Northern  Transp.  Co.  v.  Chicago,  su- 
pra, the  damages  sustained  by  the  abut- 
ting property  owner  resulted  from  the  con- 
struction by  the  agents  of  the  city  of  a 
tunnel  along  one  of  its  streets  under  the 
Chicago  river,  where  the  river  crossed  said 
street.  In  the  construction  of  the  tunnel, 
the  city  authorities  materially  obstructed 
the  abutting  property  owner's  access  to  his 
property  from  the  street  and  his  access  to 
the  river,  which  his  property  adjoined.  The 
court  held  that  for  this  obstruction  to  his 
access  the  law  afforded  him  no  remedy,  for 
the  reason  that  such  obstruction,  caused 
by  the  act  of  the  city  in  making  public 
improvements,  was  not  a  taking  of  private 
property  for  public  use.  In  the  cases  of 
Gibson  v.  United  States  and  Scrantom  v. 
Wheeler,  supra,  the  interference  with  the 
riparian  owner's  access  to  the  navigable 
waters  resulted  from  public  improvements 
made  by  the  government  or  its  agents.  In 
each  of  these  cases  the  improvements  were 
made  by  the  government,  solely  for  public 
use,  and  the  effect  of  the  opinions  of  the 
court  in  these  cases  is  that  the  private  right 
of  the  riparian  owner  to  access  to  the  nav- 
igable stream  which  his  land  adjoins  is 
subordinate  to  the  public  right,  that  such 
right  of  access  is  subservient  to  the  public 
right  of  navigation,  and  the  control  of  Con- 
gress over  that  right,  and  that  if  an  injury 
occurs  to  his  means  of  access,  by  public  im- 
provements made  by  Congress  in  the  exer- 
cise of  its  right  to  improve  navigable 
streams,  no  violation  of  any  right  to  him 
occurs,  for  the  reason  that  such  right  of 
access  ceases  the  moment  it  comes  in  con- 
flict with  the  rights  of  the  government  to 
control  navigable  streams.  But  none  of 
tiicse  decisions  holds  that  the  abutting 
owner's  right  of  access  is  subordinate  to 
the  riglit  of  a  railway  company  which  con- 
structs a  steam  railway  upon  a  street,  un- 
der legislative  authority;  and  although  this 
case    has    been    reargued    upon    rehearing, 
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and  ably  and  exhaustively  rebriefed  by 
counsel,  no  decision  of  the  Supreme  Court 
of  the  United  States  in  which  it  has  been 
held  that  the  abutting  owner's  access  to  his 
property  may  be  destroyed  in  such  man- 
ner without  compensation  has  been  called 
to  our  attention,  in  which  that  court  was 
uncontrolled  by  a  rule  of  property  of  a  state 
court,  and  we  think  none  exists.  There 
are  decisions,  however,  from  that  court, 
which  follow  the  rule  of  property  of  state 
courts,  and  hold  that  damages  cannot  be 
recovered  where  the  construction  of  the 
railroad  interferes  with  the  access  of  the 
abutting  owner,  where  the  title  to  the 
street  is  in  the  public.  Meyer  v.  Richmond, 
172  U.  S.  82,  43  L.  ed.  374,  19  Sup.  Ct.  Rep. 
106,  is  one  of  such  cases.  That  case  arose 
in  the  courts  of  Virginia,  and  was  an  ac- 
tion for  damages  resulting  from  the  obstruc- 
tion of  an  abutting  owner's  access  to  a  street 
by  a  railroad  built  upon  the  street,  not  in 
front  of  the  abutting  property,  but  across 
the  street,  to  the  north  of  it.  The  supreme 
court  of  appeals  of  Virginia  held  that  such 
obstruction  was  not  a  taking  under  the 
Constitution  and  laws  of  Virginia,  and  this 
construction  by  the  court  of  that  state  of 
the  Constitution  and  laws  of  that  state 
was,  as  to  the  Supreme  Court  of  the  Unit- 
ed States,  a  rule  of  property  which  that 
court  did  not  undertake  to  review.  Mr. 
Justice  McKenna,  who  delivered  the  opinion 
of  the  court,  uses  the  following  language: 
'^he  substantial  thing  is  not  that  one  may 
be  damaged  by  an  obstruction  in  a  street, — 
not  that  one  may  be  specially  damaged  be- 
yond others, — ^but  is  such  damage  a  depriva- 
tion of  property,  within  the  meaning  of  the 
constitutional  provision?  According  to  the 
Virginia  cases,  an  additional  servitude  may 
be  said  to  be  another  physical  appropria- 
tion, and  hence  another  taking,  and  must 
be  compensated.  But  the  plaintiff's  case 
10  not  within  this  doctrine,  nor  is  there 
anything  in  the  decisions  of  Virginia  which 
make  consequential  damages  to  property  a 
taking,  within  the  meaning  of  the  Consti- 
tution of  that  state.  Decisions  in  other 
states  we  need  not  resort  to  or  review. 
Those  of  this  court  furnish  a  sufficient  guide. 
Northern  Transp.  Co.  v.  Chicago,  supra; 
Chicago  V.  Taylor,  125  U.  S.  161,  31  L.  ed. 
638,  8  Sup.  Ct.  Rep.  820;  Marchant  v.  Penn- 
sylvania R.  Co.  163  U.  S.  380,  38  L.  ed. 
761,  14  Sup.  Ct.  Rep.  894;  Gibson  v.  Unit- 
ed States,  166  U.  S.  269,  41  L.  ed.  096,  17 
Sup.  Ct.  Rep.  678." 

If  the  language  quoted,  referring  to  other 
cases  of  the  Supreme  Court  of  the  United 
States,  can  be  construed  as  an  expression 
that  the  rule  of  that  court  in  those  cases 
is  in  harmony  with  the  court  of  Virginia  in 
t&olding  that  the  obstruction  to  the  access 
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of  the  abutting  owner  is  not  a  taking,  then 
we  have  an  expression  of  the  Supreme  Court 
of  the  United  States  which  appears  to  indi- 
cate that  the  cases  of  Northern  Transp.  Co. 
v.  Chicago  and  Gibson  v.  United  States 
establish  'the  rule  contended  for  by  defend- 
ant in  error  in  this  case;  but  our  construc- 
tion of  the  language  used  by  the  court  is 
that  the  intention  of  the  court  in  referring 
to  those  decisions  was  not  to  indicate  that 
the  nile  of  property  adopted  by  the  supreme 
court  of  appeals  of  Virginia  was  supported 
by  those  decisions,  but  that,  the  supreme 
court  of  appeals  of  Virginia  having  held 
that  the  abutting  owner  had  no  right  of  ac- 
cess in  the  street  which  constituted  property 
which  could  be  taken  in  the  manner  com- 
plained of,  then  such  damages  as  were  sus- 
tained by  the  abutting  owner  were  conse- 
quential damages,  and  that  the  cases  cited 
support  the  rule  that  consequential  dam- 
ages do  not  constitute  a  taking  of  property. 
In  discussing  this  question,  in  one  of  the 
cases  referred  to,  the  court  said:  "The  first 
proposition  asserted  by  the  plaintiff,  that 
her  private  property  has  been  taken  from 
her  without  just  compensation  having  been 
first  made  or  secured,  involves  certain  ques- 
tions of  fact.  Was  the  plaintiff  the  owner 
of  private  property,  and  was  such  property 
taken,  injured,  or  destroyed  by  a  corpora- 
tion invested  with  the  privilege  of  taking 
private  property  for  public  use?  The  title 
of  the  plaintiff  to  the  property  affected  was 
not  disputed,  nor  that  the  railroad  company 
was  a  corporation  invested  with  the  privi- 
lege of  taking  private  property  for  public 
use.  But  it  was  adjudged  by  the  supreme 
court  of  Pennsylvania  that  the  acts  of  the 
defendant  which  were  complained  of  did  not, 
under  the  laws  and  Constitution  of  tlie  state, 
constitute  a  taking,  an  injury,  or  a  destruc- 
tion of  the  plaintiff's  property.  We  are  not 
authorized  to  inquire  into  the  grounds  and 
reasons  upon  which  the  supreme  court  of 
Pennsylvania  proceeded  in  its  construction 
of  the  statutes  and  Constitution  of  that 
state;  and,  if  this  record  presented  no  other 
question  except  errors  alleged  to  have  been 
committed  by  that  court  in  its  construction 
of  its  domestic  laws,  we  should  be  obliged 
to  hold,  as  has  been  often  held  in  like  cases, 
that  we  have  no  jurisdiction  to  review  the 
judgment  of  the  state  court,  and  we  should 
have  to  dismiss  this  writ  of  error  for  that 
reason."  [172  U.  S.  98.]  In  determining, 
therefore,  whether  there  is  a  difference  be- 
tween the  abutting  owner's  right  of  access 
as  against  a  railway  corporation  construct- 
ing its  railroad  upon  the  street,  under  leg- 
islative authority,  and  between  such  shut- 
ting owner's  rights  and  the  right  of  the 
public  or  of  the  government  to  improve  the 
street  for  public  purposes,  we  are  compelled 
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to   resort   to   reason   and   decisions  of   the 
state  courts  for  answer. 

It  is  the  doctrine  of  the  courts  of  nearly 
all  the  states  that  an  abutting  property  own- 
er cannot  i^cover  for  damages  to  his  prop- 
erty resulting  from  change  of  gra&e  in  the 
street,  made  by  the  municipal  authorities, 
under  authority  of  law,  where  there  is  no 
physical  injury  to  his  property.     His  right 
in  the  street  is  subject  to  the  right  of  the 
public  to  grade  and  improve  it  for  a  public 
highway,  and  the  injury  he  sustains  there- 
from is  not  a  taking.     And  this  doctrine 
prevails  whether  the  fee  is  in  the  abutting 
owner  or  in  the  public.    1  Lewis,  Em.  Dom. 
2d  ed.  §  96,  and  Sauer  v.  New  York,  206  U. 
S.  536,  61  L.  ed.  1176,  27  Sup.  Ct.  Rep.  686. 
Two   classes   of   cases   have   arisen    in   the 
courts    under    statutory    or    constitutional 
provisions   similar   to  the   one   now   under 
consideration.     The   first  class   consists  of 
those  cases  where  the  title  to  the  street  was 
in  the  abutting  owner,  and  the  second  class 
consists  of  those  cases  where  the  title  to  the 
street  was  in  the  public.     There  are  some 
cases  that  hold  that  an  abutting  owner  w^ho 
owns  the  title  to  the  street  cannot  recover 
the  damages  he  sustains  from  the  building 
of  a  railroad  on  the  street  in  front  of  his 
property,  where   it  is  built   under   legisla- 
tive authority    (Perry  v.  New  Orleans,  M. 
&  C.  R.  Co.  65  Ala.  413,  28  Am.  Rep.  740; 
Mercer  v.  Pittsburgh,  Ft.  W.  &  C.  R.  Co. 
36  Pa.  09;   Snyder  v.  Pennsylvania  R.  Co. 
55  Pa.  340)  ;  but  the  doctrine  of  these  cases 
is  against  the  weight  of  authority   (§  115, 
2d  ed.  1  Lewis,  Em.  Dom.).    TVie  reasoning 
of  the  courts  upon  which  they  have  estab- 
lished the  general  rule  that,  where  the  fee 
is  in  the  abutting  owner,  there  is  a  taking, 
is  not  uniform.     Many  of  the  courts  place 
it  upon  the  ground  that  the  location  of  the 
track  of  a  railroad  upon  a  street  is  an  addi- 
tional burden  and  servitude  upon  the  own- 
er's land,  for  which  he  is  entitled  to  addi- 
tional compensation.     Other  courts  place  it 
upon  the  ground  that  it  is  an  exclusive  ap- 
propriation by  the  railroad  company  of  the 
soil  of  the  street  to  its  own  use,  and  that, 
since  the  owner  of  the  title  has  the  right  of 
use  of  the  soil  for  all  purposes  not  incom- 
sistent  with  the  easement  in   favor  of  the 
public,  the  act  of  the  railroad  company  in 
placing  its  tracks  upon  the  street  is  a  tak- 
ing, and  compensation  is  allowed.     But  the 
courts,  upon  wln'chever  ground  they   place 
the  right  of  recovery,  as  a  rule  permit  the 
recovery,  not  only  for  the  additional  bur- 
den or  servitude  upon  the  land  of  the  abut- 
ting owner  in  the  street,  or  for  the  taking 
from  him  the  use  of  the  soil  of  the  street, 
to  which  he  has  the  right  to  use  except  so  I 
far  as  it  in  conflict  with  the  right  of  the  I 
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public,  but  to  recover  also  for  depreciation 
in  the  value  of  his  abutting  property. 

We  do  not,  however,  refer  to  this  class 
of  cases  to  discuss  the  reasoning  upon  which 
the  courts  have  permitted  abutting  property 
owners  to  recover,  but  that  it  may  be  noticed 
that  the  decided  weight  of  authorities,  where 
the  abutting  property  owner  owns  the  fee 
to  the  street,  makes  a  distinction  between 
his   right  of   ingress   and   egress   over   the 
street  as  against  the  public,  and  his  right 
therein  as  against  a  railway  company,  build- 
ing upon  the  streets  under  authority  of  law. 
His  right  as  to  the  public  is  a  subservient 
right,  but  as  to  the  railway  company  it  is 
a  superior  right,  which  may  not  be  mate- 
rially interfered  with  or  destroyed  without 
compensation.    There  is,  however,  great  con- 
flict   among   the    decisions    of    the    second 
class,  to  which  the  case  at  bar  belongs,  and 
in  some  instances  the  decisions  of  the  same 
court  are   irreconcilable.     In   some   of  the 
states  the  rights  of  the  abutting  owner  in 
the  street,  the  title  to  which  is  in  the  pub- 
lic, are  regarded  as  of  the-  same  degree  as 
those  of  the  public,  and  no  recovery  is  per- 
mitted   for   interfering   with    his    right    of 
egress  and  ingress   over  the  street  to  his 
property,    where    such    interference    occurs 
from  the  construction  of  a  railroad  upon 
the  street,  under  legislative  authority;  but 
the  doctrine  of  the  courts  in  all  the  fol- 
lowing cases  is  suflSciently  broad  to  permit 
a  recovery  where  the  abutting  property  own- 
er's access  to  the  street  is  destroyed  or  ma- 
terially obstructed  or  interfered  with:  Rein- 
ing V.  New  York,  L.  &  W.  R.  Co.  128  N.  Y. 
157,  14  L.R.A.  133,  28  N.  E.  640;   Leaven- 
worth, N.  &  S.  R.  Co.  V.  Curtan,  51  Kan. 
432,  33  Pac.  297;   Atchison,  T.  &  S.  F.  R. 
Co.  V.  Davidson,  62  Kan.  739,  35  Pac.  787; 
Willamette   Iron   Works  v.  Oregon   R.   Co. 
20  Or.  224,  29  L.R.A.  88,  46  Am.  St.  Rep. 
620,  37  Pac.  1016;   White  v.  Northwestern 
North   Carolina  R.  Co.  113   N.  C.  610,  22 
L.R.A.  627,  37  Am.  St.  Rep.  639,  18  S.  E. 
330;   Adams  v.  Chicago,  B.  &  N.  R.  Co.  39 
Minn.  286,  1  L.R.A.  493,  12  Am.  St.  Rep. 
644,  39  N.  W.  629;  Lamm  v.  Chicago,  St. 
P.  M.  &  0.  R.  Co.  45  Minn.  71,  10  L.R.A. 
2G8,  47  N.  W.  455;  Ft.  Scott,  W.  &  W.  R. 
Co.  V.  Fox,  42  Kan.  490,  22  Pac.  583;  Cen- 
tral Branch  Union  P.  R.  Co.  v.  Twine,  23 
Kan.  585,  33  Am.  Rep.  203;  South  Carolina 
R.   Co.   V.   Steiner,   44   Ga.   646;    Egerer   v. 
New   York  C.  &  H.   R.   R.   Co.   130  N.   Y. 
108,  14  L.R.A.  381,  29  N.  E.  95;  Burling- 
ton  &  M.   River   R.   Co.   v.   Reinhackle,    15 
Neb.  279,  48  Am.  Rep.  342,  18  N.  W.  69; 
Callen  v.   Columbus  Edison  Electric  Light 
Co.  66  Ohio  St.  106,  58  L.R.A.  782,  64  X. 
E.    141;    Theobold   v.    Louisville,   N.    O.    & 
T.   R.   Co.   60  Miss.   285,   4  L.R.A.  735,    14 
Am.  St.  "Rep.  504,  6  So.  2.30;  Indiana,  B.  & 
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W.  R.  Co-  V.  Eberle,  110  Ind.  542,  69  Am. 
Rep.  225,  11  N.  E.  467;  Pittsburgh,  C.  C. 
&  St.  L.  R.  Co.  V.  Noftsger,  148  Ind.  101,  47 
N.  E.  332.  There  are  other  cases  which  sup- 
port or  recognize  the  doctrine  of  these  cases, 
but  it  is  unnecessary  to  prolong  this  opin- 
ion by  citing  them  or  quoting  therefrom. 

The  cases  cited  are  cases  that  arose  un- 
der statutes  or  constitutional  provisions 
providing  that  private  property  shall  not 
be  "taken"  for  public  purpose  without  com- 
pensation. In  some  of  the  states,  subse- 
quent to  the  decisions  cited,  statutes  have 
been  enacted,  or  constitutional  provisions 
adopted,  which  extend  the  terms  of  the 
statutes  or  constitutional  provisions  there- 
tofore existing  by  providing  that  private 
property  shall  not  be  "taken,  damaged,  or 
injured"  for  public  purposes  without  com- 
pensation. The  decisions  of  the  courts  un- 
^er  these  statutes  or  Constitutions  as 
amended  are  not  applicable  to  the  case  at 
bar.  The  reasoning  upon  which  the  courts 
have  permitted  the  abutting  owner  to  re- 
cover when  his  access  to  his  property  has 
been  materially  interfered  with  is  by  no 
means  uniform.  Some  of  them  do  not  place 
it  upon  the  ground  that  there  has  been  a 
taking  of  property,  but  that  his  right  has 
been  interfered  with.  In  some  of  the  states 
the  rule  is  broader  than  in  others.  In  some 
the  building  of  the  road  upon  the  street 
entitles  the  abutting  property  owner  to  re- 
cover, although  the  road  is  built  upon  the 
grade  of  the  street;  in  others  no  right  of 
recovery  exists  unless  the  construction  of 
the  railroad  upon  the  street  is  such  as  to 
interfere  with  his  right  of  access  to  his 
property;  and  in  others  there  is  no  right 
of  recovery  unless  the  abutting  owner's  ac- 
cess has  been  entirely  destroyed. 

In  Reining  v.  New  York,  L.  &  W.  R.  Co. 
supra,  the  abutting  owner  recovered  dam- 
ages resulting  from  the  railroad  company's 
constructing  an  embankment  upon  the  street 
in  front  of  his  property,  on  which  the  com- 
pany placed  its  railroad  tracks.  The  court 
of  appeals  of  New  York  said:  "It  is  no 
longer  open  to  debate  in  this  state  that  own- 
ers of  lots  abutting  on  a  city  street,  the 
fee  of  which  is  in  the  munio>!pality  for 
street  uses,  although  they  have  no  title 
to  the  soil,  are  nevertheless  entitled  to  the 
benefit  of  the  street  in  front  of  their  prem- 
ises for  access  and  other  purposes,  of  which 
they  cannot  be  deprived  except  upon  com- 
pensation. The  right  of  abutting  owners  in 
the  streets  is  not,  however,  of  that  absolute 
character  that  they  can  resist  or  prevent 
any  and  all  interference  with  the  street  to 
their  detriment,  or  which  can  be  asserted 
to  stay  the  hand  of  the  municipality  in  the 
control,  regulation,  or  improvement  of  the 
streets  in  the  public  interest^  although  it 
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may  be  made  to  appear  that  the  privileges 
which  they  had  theretofore  enjoyed,  and  the 
benefits  they  had  derived  from  the  street  in 
its  existing  condition,  would  be  curtailed 
or  impaired  to  their  injury  by  the  changes 
proposed." 

The  right  of  the  abutting  owner  to  have 
free  access  over  the  street  to  his  property, 
and  the  relation  of  such  right  to  the  right 
of  the  public  to  make  public  improvements 
upon  the  street,  and  to  the  right  of  agencies 
acting  under  legislative  authority,  iii  making 
improvements  on  the  street  other  than  for 
the  purpose  of  a  highway  or  street  uses,  is 
well  expressed  in  1  Lewisb  on  Eminent  Do- 
main (§  91  e,  p.  172)  in  the  following  lan- 
guage: "But  as  all  streets  are  established 
pirmarily  for  the  public  use  and  general 
good,  the  right  of  the  public  is  paramount 
to  the  right  of  the  individual.  And  so 
the  private  rights  of  access,  light,  and  air 
are  held  and  enjoyed  subject  to  the  para- 
mount right  of  the  public  to  use  and  im- 
prove the  street  for  the  purposes  of  a  high- 
way. And  as  these  private  rights  are  thus 
subject  to  the  right  of  the  public  to  use 
and  improve  as  a  highway,  it  follows  that, 
when  such  uses  or  improvements  are  made, 
no  private  right  is  interfered  with,  and 
consequently  no  private  property  is  taken. 
It  follows  also  that,  as  these  private  rights 
are  subject  only  to  the  use  and  improve- 
ment of  the  street  by  the  public  for  the  pur- 
pose of  a  highway,  an  interference  with 
these  rights  by  the  use  or  improvement  of 
the  street  for  any  other  purpose,  or  by  any 
other  agency,  under  legislative  authority, 
is  a  taking  of  private  property  to  the  ex- 
tent of  such  interference." 

The  three  cases  from  the  Supreme  Court 
of  the  United  States  relied  upon  by  de- 
fendant in  error  in  its  petition  for  re- 
hearing, which  have  been  referred  to  supra, 
are  cases  in  which  the  riparian  owner's  ac- 
cess to  the  navigable  stream,  or  the  abut- 
ting property  owner's  access  to  the  adjoin- 
ing street,  were  interfered  with  by  improve- 
ments made  by  the  public,  and  for  the  pur- 
pose of  improving  either  the  navigable 
stream  or  the  street  as  a  highway.  The 
same  author,  in  the  sentence  preceding  the 
above  quotation,  says:  "Numerous  cases, 
decided  since  the  first  edition  of  this  work, 
establish  beyond  question  the  existence  of 
these  rights  or  easements  of  light,  air,  and 
access,  as  appurtenant  to  abutting  lets, 
and  that  they  are  as  much  property  as  the 
lots  themselves."  This  language  is  quoted 
with  approval  by  the  Supreme  Court  of  the 
United  States  in  Muhlker  v.  New  York  & 
IT.  R.  Co.  197  U.  S.  544,  49  L.  ed.  872,  25 
Sup.  Ct.  Rep.  522.  That  case,  as  well  as 
others  announcing  the  doctrine,  is  often 
referred    to    as    the     "Elevated    Railroad 
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Cases/'  and  supports  the  doctrine  that  the 
abutting  uwuer  s  easements  uf  light  and  air 
may  not  be  interfered  with  by  the  coustruc- 
tiuu  of  an  elevated  railroad  in  the  street 
in  front  of  his  property,  under  legislative 
authority,  without  compensation.  Able 
counsel  for  defendant  in  error  contend  that 
the  rule  in  this  class  of  cases  is  not  ap- 
plicable to  the  case  at  bar,  and  we  are 
aware  that  there  are  expressions  from  some 
of  the  courts  that  such  is  the  case,  but  to 
our  minds  it  is  mockery  to  say  that  a  rail- 
way company,  acting  under  legislative  au- 
thority, may  not  take  away  or  interfere 
with  the  abutting  owner's  easements  of  light 
and  air  without  compensation,  but  that  the 
same  company  may,  without  compensation 
to  the  abutting  owner,  construct  upon  the 
street  in  front  of  his  property  obstructions 
that  destroy,  or  materially  interfere  with, 
his  access  to  his  property,  the  very  means 
by  which  he  may  enjoy  tiie  other  easements 
which  the  court  holds  the  law  protects 
him  in  the  enjoyment  of  from  the  inter- 
ference of  such  railway  company,  or  other 
agencies,  acting  under  legislative  authority. 
On  this  subject  Mr.  Lewis,  in  his  work  on 
Eminent  Domain  (vol.  1,  p.  233),  says: 
"Highways  are  established  to  accommodate 
the  publip  in  traveling  from  place  to  place. 
From  time  immemorial,  prior  to  the  dis- 
covery of  steam,  they  were  for  tlie  common 
use  of  every  citizen,  by  any  means  of  loco- 
motion he  chose  to  select.  They  were  not 
used  by  one  person  in  any  way  which  was 
not  open  to  all.  No  one  had  a  private 
right  or  any  exclusive  privilege  therein. 
It  was  free  to  all  upon  like  conditions. 
Such  being  the  character  of  the  public 
highway,  it  was  subject  to  use  by  any  new 
means  of  locomotion  which  could  be  em- 
ployed by  all  the  public,  and  was  not  de- 
structive of  the  old  methods  of  travel.  A 
carriage  propelled  upon  the  ordinary  sur- 
face of  the  road  by  steam  or  electricity 
would  be  just  as  legitimate  as  a  carriage 
drawn  by  horses.  Such  use  would  be  equal- 
ly open  to  every  citizen.  Tlie  railroad  does 
not  fall  within  the  scope  of  such  uses.  It 
requires  a  permanent  structure  in  the  street, 
the  use  of  which  is  private  and  exclusive. 
It  gives  to  an  individual  or  corporation 
a  franchise  and  easement  in  the  street, 
inconsistent  with  the  public  right.  To  hold 
that  a  railroad  is  one  of  the  proper  and 
legitimate  uses  of  a  street  leads  to  the  ab- 
surd consequence  that  a  street  might  be 
filled  with  parallel  tracks  which  would 
practically  exclude  all  ordinary  travel,  and 
still  be  devoted  to  the  ordinary  uses  of  a 
highway." 

The  fee  in  the  street,  in  the  case  at  bar, 
30  L.R.A.(N.S.) 


is  in  the  public  for  street  uses,  and  upon  a 
vacation  of  said  street,  the  same  would  be- 
come the  property  of  plaintiff.  Blackwell, 
E,  &  S.  W.  R.  Co.  V.  Gist,  18  Okla.  616,  90 
Pac.  889.  The  construction  of  a  steam 
railway  upon  the  street,  although  a  public 
use,  and  made  by  a  private  corporation  en- 
gaged in  a  public  service,  is  not  a  legiti- 
mate street  use.  It  is  true  that  the  legis- 
lative department  of  a  state  may  grant  to 
a  steam  railway  company  the  right  to  con- 
struct its  tracks  upon  the  streets  ot  a  city, 
or,  as  in  this  case,  a  municipality,  under 
authority  from  the  legislature,  may  grant 
such  right,  but  such  authority  granted  re- 
lieves the  company  only  from  liability  to 
suits,  civil  and  criminal,  by  the  public, 
and  does  not  authorize  it  to  interfere  with 
any  of  the  private  property  rights  of  the 
abutting  owners.  It  has  only  the  effect  to 
make  that  legitimate  which  would  otherwise 
be  a  nuisance  and  actionable  as  such.  If  rail- 
way tracks  are  constructed  under  legislative 
authority,  upon  the  surface  of  the  street, 
at  the  grade  thereof,  and  the  abutting  own- 
er's means  of  access  are  not  materially  in- 
terfered  with,  he  cannot  complain;  but  if, 
as  in  this  case,  where  five  tracks  of  rail- 
road have  been  constructed  in  the  street  in 
front  of  plaintiff's  property,  the  nearest 
of  which  is  so  near  the  property  line  of 
plaintiff  that  teams  cannot  pass  each  other, 
and  so  constructed,  according  to  the  tes- 
timony of  one  witness,  as  to  render  it  al- 
most impossible  for  plaintiff's  lumber  yard 
upon  its  property  to  be  reached  by  vehicles, 
the  railway  is  so  constructed  as  to  destroy, 
or  materially  interfere  with,  the  abutting 
owner's  means  of  ingress  and  egress  to  and 
from  his  lot,  and  the  value  thereof  is  de- 
stroyed or  depreciated  from  such  cause,  its 
property  is  as  effectually  taken  as  if  a 
physical  invasion  had  been  made.  We  can- 
not say  that  the  conclusion  here  reached  is, 
numerically  speaking,  supported  by  the 
weight  of  the  decisions  from  the  state 
courts;  but,  in  the  absence  of  any  decision 
from  the  Supreme  Court  of  the  United 
States  directly  upon  the  question  here  in- 
volved, which,  if  it  existed,  we  should  feel  it 
our  duty  to  follow  as  controlling  in  this 
case,  we  are  constrained  to  adopt  that  con- 
struction and  follow  that  rule  which  to 
us  appears  to  be  supported  by  the  best 
reasoning,  and  that  will  best  serve  the  pur- 
poses of  justice. 

We  therefore  adhere  to  our  former  opin- 
ion. 

Kane,  Ch.  J.,  and  WilHams  and  Dunn, 
JJ.,  concur.    Turner,  J.,  concurs  in  result. 
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BEAUFORT  LAND  &  INVESTMENT 
COMPANY,  Appt., 

V. 

NEW   RIVER   LUlVfBER   COMPANY, 

Respt. 

(—  S-  C.  — ,  68  S.  E.  637.) 

Pleading  ^  variance  ^  title  and  pos- 
session. 

1.  One  alleging  title  and  possession  may 
recover  damages  for  trespass  on  proof  of 
possession  and  invasion  by  defendant,  with- 
out proving  a  perfect  title. 

Trespass  —  title  of  defendant  —  power 
of  court  to  determine. 

2.  The  court  cannot,  in  an  action  to  recov- 
er damages  for  trespass  to  real  estate,  de- 


termine that  defendant's  title,  which  is  not 
connected  with  a  grant  from  the  state,  is 
perfect. 

Same  —  adverse  possession  —  sufficien- 
cy. 

3.  The  court  cannot,  in  an  action  to  re- 
cover damages  for  trespass  upon  real  es- 
tate, direct  a  verdict  for  defendant  in  case 
the  locus  in  quo  is  not  covered  by  plain- 
tiff's written  chain  of  title,  if  he  also  relies 
on  adverse  possession. 

evidence  —  boundary  —  declarations  of 
former  owner. 

4.  In  an  action  for  damages  for  trespass 
upon  real  estate,  declarations  of  defendant's 
predecessor  in  title,  as  to  the  boundary  lines 
made  while  he  was  owner  of  the  property, 
are  admissible  in  evidence  against  defend- 
ant. 

(July  18,  1910.) 


Note.  —  Necessity  and  character  of  title 
or  possession  of  plaintiff  to  sustain 
action  of  trespass  quare  clausum  fre- 
git. 

The  question  of  the  sufficiency  of  an 
equitable  title  to  sustain  an  action  of  tres- 
pass to  land  is  not  included  within  the 
scope  of  this  annotation,  but  is  covered  by 
a  note  in  47  L.R.A.  637,  and  a  supple- 
mental note  to  Foster  Lumber  Co.  v.  Ar- 
kansas Valley  &  W.  R.  Co.  ante,  231. 

Authorities  on  the  right  of  a  widow,  pri- 
or to  assignment  of  dower,  to  maintain 
trespass  quare  clausum  fregity  are  collect- 
ed in  a  note  in  13  L.R.A.(N.S.)  209;  and 
cases  on  the  subject  of  trespass  quare 
clausum  fregit  by  a  tenant  in  common  of 
realty  against  a  cotenant  are  collected  in 
a  note  in  10  L.R.A.(N.S.)   212. 

Necessity  of  possession,  actual  or  construc- 
tive. 

The  doctrine  is  well  established  by  the 
authorities  that  to  maintain  an  action  of 
trespass  quare  clausum  fregit  the  plaintiff 
must,  at  the  time  of  the  trespass,  be  in 
the  actual  or  constructive  possession  of  the 
land  upon  which  the  acts  of  the  trespass 
were  committed.  This  doctrine  is  based 
on  the  theory  that  trespass  quare  clausum 
fregit  is  an  injury  to  the  right  of  posses- 
sion only. 

United  States. — O'Neale  v.  Brown,  1 
Cranch,  C.  C.  79,  Fed.  Gas.  No.  10,514; 
Holmead  v.  Corcoran,  2  Cranch,  C.  C.  119, 
Fed.  Cas.  No.  6,627;  Fraser  v.  Hunter,  6 
Cranch,  C.  C.  470,  Fed.  Cas.  No.  5,063 ; 
Burt  V.  Panjaud,  99  U.  S.  180,  25  L.  ed. 
451;  Tayloe  v.  Varden,  2  Cranch,  C.  C.  37', 
Fed.  Cas.  No.   13,771. 

Alabama. — Qavis  v.  Young,  20  Ala.  151 ; 
Boswell  V.  Carlisle,  70  Ala.  244;  Louisville 
&  N.  R,  Co.  V.  Hall,  131  Ala.  161,  32  So. 
603;  Rogers  V.  Brooks,  99  Ala.  31,  11  So. 
753;  Louisville  &  N.  R.  Co.  v.  Higginbotliam, 
153  Ala.  334,  44  So.  872;  Carwile  v.  House, 
6  Ala.  710;  Garrett  v.  Sewell,  108  Ala.  521, 
18  So.  737. 
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Arkansas. — Little  Rock  &  Ft.  S.  R.  Co. 
V.  Dyer,  35  Ark.  360;  McKinney  v.  Dem- 
by,  44  Ark.  74;  Ledbetter  v.  Fitzgerald 
1  Ark.   448. 

California. — UttendorfTer  v.  Saegers,  50 
Cal.  496. 

Colorado. — Hugunin  v.  McCunniff,  2  Colo. 
367,  14  Mor.  Min.  Rep.  463;  McClellan  v. 
Hurd,  21   Colo.   197,   40  Pac.   445. 

Connecticut. — Wheeler  v.  Hotchkiss,  10 
Conn.  225;  Chatham  v.  Brainerd,  11  Conn. 
60;  Bulkley  v.  Dolbeare,  7  Conn.  232; 
Church  V.  Meeker,  34  Conn.  421;  Fitch  v. 
New  York,  P.  &  B.  R.  Co.  59  Conn.  414,  10 
L.R.A.  188,  20  Atl.  345;  Toby  v.  Reed,  9 
Conn.  216;  Treat  v.  Peck,  5  Conn.  287; 
Payne  v.  Clark,  20  Conn.  35;  Waterbury 
Clock  Co.  v.  Irion,  71  Conn.  254,  41  Atl. 
827. 

Delaware. — Steam  v.   Anderson,  4  Harr. 
(Del.)    209;    Daisey    v.    Hudson,    6    Harr. 
(Del.)  320;  Quillen  v.  Betts,  1  Penn.  (DeL) 
53,  39  Atl.  595. 

Florida. — Knight  v.  Empire  Land  Co.  55 
Fla.  301,  45  So.  887,  1025. 

Georgia. — Alaculsy  Lumber  Co.  v.  Gudg- 
er,  134  Ga,  603,  68  S.  E.  427;  McDonough 
V.  Carter,  98  Ga.  703;  Whiddon  v.  Wil- 
liams Lumber  Co.  98  Ga.  700,  25  S.  E. 
770;  Southern  R.  Co.  v.  Thompson,  129 
Ga.  367,  58  S.  E.  1044;  Gaskins  v.  Gray 
Lumber  Co.  6  Ga.  App.  167,  64  S.  E.  714; 
Clower  V.  Maynard,  112  Ga.  340,  37  S.  E. 
370;  Ault  V.  Meager,  112  Ga.  148,  37  S. 
E.  185;  Phillips  v.  Babcock  Bros.  Lumber 
Co.  5  Ga.  App.  634,  63  S.  E.  808. 

Idaho.— Steltz  v.  Morgan,  16  Idaho,  368, 
28  L.R.A.(N.S.)  398,  101  Pac.  1057. 

Illinois.— Webb  v.  Sturtevant,  2  III.  181; 
American  Teleph.  &  Teleg.  Co.  v.  Jones,  78 
111.  App.  372;  Smith  v.  Wunderlich,  70 
111.  426;  Dean  v.  Comstock,  32  111.  173; 
Western  Book  &  Stationery  Co.  v.  Jevne, 
78  III.  App.  668,  affirmed  in  179  III.  71, 
53  N.  E.  565;  Halligan  v.  Chicago  &  R.  I. 
R.  Co.  15  III.  558;  Williams  v.  Shade,  13 
111.  App.  337. 

Iowa. — Brown  v.  Bridges,  31  Iowa,  138; 
Blunck  V.  Chicago  &  N.  W.  R.  Co.  (Iowa) 
U5  N.  W.  1013, 
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APPEAL  by  plaintiff  from  a  judgment  of 
.  the  Common  Pleas  Circuit  Court  for 
Beaufort  County  in  defendant's  favor  in 
an  action  brought  to  recover  damages  for 
alleged  trespass  to  certain  real  estate  and  to 
restrain  further  trespass.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  \V.  J.  Thomas  and  W.  L.  Clay 
for  appellant. 

Mr.  W.  Huger  Fitz  Simons,  for  re- 
spondent : 

It  was  necessary  for  plaintiff  to  prove  its 
title,  possession  not  being  sufficient. 

Heyward  v.  Farmers'  Min.  Co.  42  8.  C. 
138,  28  L.R.A.  42,  46  Am.  St.  Rep.  702,  19 
S.  E.  963,  20  S.  E.  64;  Geiger  v.  Kaigler, 
15  S.  C.  262;  Bratton  v.  Catav^ba  Power  Co. 
80  S.  C.  262,  60  S.  E.  673;  Love  v.  Turner, 


71  S.  C.  322,  51  S.  E.  101;  Alston  ▼.  Lime- 
house,  60  S.  C.  569,  39  S.  E.  188,  61  S.  C. 
1,  39  S.  E.  192;  Loan  &  Exch.  Bank  v. 
Peterkin,  52  S.  C.  236,  68  Am.  St.  Rep;  9O0, 
29  S.  E.  546;  28  Am.  &  Eng.  Enc.  Law,  p. 
631;  Harlock  v.  Jackson,  1  Treadway,  Const. 
135;  Toomer  v.  Purkey,  1  Mill,  Const.  323, 
12  Am.  Dec.  634;  Young  v.  Watson,  1  Mc- 
Mull.  L.  449;  Mazyck  v.  Birt,  2  Brev.  ]55; 
Sims  V.  Randal,  1  Brev.  85;  Johnson  v. 
Jones,  72  S.  C.  287,  51  S.  E.  805;  Lancaster 
V.  Lee,  71  S.  C.  280,  51  S.  E.  139;  Connor  v. 
Jackson,  59  S.  C.  131,  37  S.  E.  240;  An- 
derson V.  Lynch,  37  S.  C.  578,  16  S.  E.  773; 
Johnson  v.  M'llwain,  Rice,  L.  368;  Reams 
V.  Spann,  28  S.  C.  633,  6  S.  E.  325;  Carri- 
gan  V.  Evans,  31  S.  C.  265,  9  S.  E.  852; 
Williams  v.  Halford,  67  S.  C.  304,  45  S.  E. 


Kansas. — Fitzpatrick  v.  Gebhart,  7  Kan. 
35. 

Kentucky. — Walton  ▼.  Clarke,  4  Bibb, 
218;  McClain  v.  Todd,  6  J.  J.  Marsh.  335, 
22  Am.  Dec.  37.;  Wilson  v.  Bibb,  1  Dana, 
7,  25  Am.  Dec.  118;  Shaw  v.  Robinson,  111 
Ky.  715,  64  S.  W.  620;  Carrinc  v.  Wester- 
field,  3  A.  K.  Marsh.  331;  Ohio  &  B.  S.  R. 
Co.v.  Wooten,  20  Ky.  L.  Rep.  383,  40  S.  W. 
081;  Phillips  V.  Beattvville  Mineral  &  Tim. 
her  Co.  28  Ky.  L.  Rep.  12,  88  S.  W.  1058. 

Louisiana. — Besse  v.  Aycock,  5  La.  Ann. 
134;  Chinn  v.  Blanchard,  6  La.  Ann.  66; 
Millard  v.  Richard,  13  La.  Ann.  572;  Gar- 
land V.  Wunderlich,  117  La.  346,  41  So. 
644. 

Maine. — ^Vassalborough  v.  Somerset  &  K. 
R.  Co.  43  Me.  337;  Munsey  v.  Hanly,  102 
Me.  423,  13  L.R.A.(N.S.)  209,  67  Atl.  217; 
Dolloff  V.  Hardv,  26  Me.  545;  Abbott  v. 
Abbott,  51  Me.  575. 

Maryland. — Norwood  v.  Shipley,  1  Harr. 
&  J.  295;  Zimmerman  v.  Shreeve,  59  Md. 
357;  Richardson  v.  Milburn,  11  Md.  340; 
Gent  V.  Lynch,  23  Md.  58,  87  Am.  Dec. 
558;  Maryland  Teleph.  &  Tele^.  Co.  v. 
Ruth,  106  Md.  644,  14  L.R.A.(N.S.)  427, 
124  Am.  St.  Rep.  506,  14  A.  &  E.  Ann.  Cas. 
576,  68  Atl.  358;  West  v.  Pusev  (Md.)  77 
Atl.  973 ;  Carter  v.  Maryland  &  P.  R.  Co. 
112  Md.  599,  77  Atl.  30L 

Massachusetts. — Taylor  v.  Townsend,  8 
Mass.  411,  5  Am.  Dec.  107;  Kempton  v. 
Cook,  4  Pick.  305;  Bascom  v.  Dempsey, 
143  Mass.  409,  9  X.  E.  744;  Barnstable  v. 
Thacher,  3  Met.  239;  Merriam  v.  Willis, 
10  Allen,  118;  Fletcher  v.  Livingston,  153 
Mass.  388;  26  N.  E.  1001;  French  v.  Ful- 
ler, 23  Pick.  104;  Codman  v.  Jenkins,  14 
Mass.  96;  Allen  v.  Thayer,  17  Mass.  299; 
Bigelow  v.  Jones,  10  Pick.  161. 

Michigan. — Hayward  v.  School  Dist.  No. 
9,  139  Mich.  539,  102  N.  W.  999;  Miller 
V.  Wellman,  75  Mich.  353,  42  N.  W.  843; 
Ruggles  v.  Sands,  40  Mich.  559;  Newcomb 
V.  Love,  112  Mich.  115,  70  N.  W.  443; 
Goetchius  v.  Sanborn,  46  Mich.  330,  9  N. 
W.  437;  Donaldson  v.  Crane,  120  Mich. 
309,   79  N.  W.  569. 

Minnesota. — ^foon    v.    Avery,    42    Minn. 
405,  44  N.  W.  257. 
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Mississippi. — Gathings  v.  Miller,  76  Miss. 
651,  24  So.  964. 

Missouri. — ^Materson  v.  West-End  Nar- 
row-Gauge R.  Co.  5  Mo.  App.  675;  Holli' 
day-Klotz  Land  &  Lumber  Co.  v.  Markham, 
96  Mo.  App.  51;  Rannels  v.  Rannels,  52 
Mo.  108;  Harris  v.  Sconce,  66  Mo.  App. 
345;  Hampton  v.  Massey,  53  Mo.  App. 
501;  McMenamy  v.  Cohick,  1  Mo.  App. 
529;  Zeitinger  v.  Hackworth,  117  Mo.  505, 
23  S.  W.  763;  Phillips  v.  Stewart,  87  Mo. 
App.  486. 

Nebraska. — Chicago,  R.  I.  &  P.  R.  Co. 
V.  Shepherd,  39  Neb.  523,  58  N.  W.  189; 
Nelson  v.  Jenkins,  42  Neb.  133,  60  N.  W. 
311;  Hanlon  v.  Union  P.  R.  Co.  40  Neb. 
52,  58  N.  W.  590. 

New  Hampshire. — Brown  v.  Manter,  22 
N.  H.  468;  Jewett  v.  Berry,  20  N.  H.  36. 

New  York. — Holmes  v.  Seely,  19  Wend. 
507;  Campbell  v.  Arnold,  1  Johns.  512; 
Wickham  v.  Freeman,  12  Johns.  183; 
Stuyvesant  v.  Thompkins,  9  Johns.  61; 
Dewey  v.  Osborn,  4  Qow.  329;  Price  v. 
Brown,  101  N.  Y.  669,  5  N.  E.  434;  De- 
lamater  v.  Folz,  50  Hun,  528,  3  N.  Y.  Supp. 
711;  Steenburgh  v.  McRorie,  60  Misc.  610, 
113  N.  Y.  Supp.  1118;  Alt  v.  Gray,  65 
App.  Div.  563,  67  N.  Y.  Supp.  411;  Car- 
ter V.  Pitcher,  87  Hun,  580,  34  N.  Y.  Supp. 
549;  De  Grauw  v.  Warner,  89  Hun,  9, 
35  N.  Y.  Supp.  59;  Zorn  v.  Haake,  75  Hun, 
235,  27  N.  Y.  Supp.  38;  Townsend  v.  Bis- 
sell,  3  Hun,  550;  Cowenhoven  v.  Brooklyn, 
38  Barb.  9;  Sparks  v.  Leavy,  1  Robt.  530, 
19  Abb.  Pr.  364;  Rich  v.  Baker,  3  Denio, 
79;  Phillips  v.  DeGroat,  2  Lans.  192. 

New  Jersey. — State  v.  Stenner,  50  N.  J. 
L.  59,  11  Atl.  131. 

North  Carolina. — Gordner  v.  Blades  Lum- 
ber Co.  144  N.  C.  110,  56  S.  E.  695;  Fris- 
bee  V.  Marshall,  122  N.  C.  760,  30  S.  E. 
21;  Drake  v.  Howell,  133  N.  C.  162,  45  S. 
E.  539;  Patterson  v.  Bordenhammer,  33 
N.  0.  (11  Ired.  L.)  4;  Latham  v.  Roanoke 
R.  &  Lumber  Co.  139  N.  C.  9,  11  Am.  St. 
Rep.  764,  51  S.  E.  780;  McMillan  v.  Haf- 
lev,  4  N.  C.  (2  Car.  Law.  Repos.  89)  ; 
Dobbs  v.  Gullidge,  20  N.  C.  197  (4  Dev.  & 
B.  L.  68)  ;  Tredwell  v.  Roddick,  23  N.  C. 
(1  Ired.  L.)    66;   Presnell  v.  Ramsour,  30 
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207;  Lancaster  v.  Lee,  71  S.  C.  282,  51  S. 
E.  139;  Johnson  v.  Johnson,  44  S.  C.  3G4, 
22  S.  E.  419;  Capell  v.  Moses,  36  S.  C.  559, 
15  S.  E.  711;  De  Walt  v.  Kinard,  19  S.  C. 
286;  Sires  v.  Sires,  43  S.  C.  266,  21  S.  E. 
116. 

Woods,  J.,  delivered  the  opinion  of  the 
court: 

The  verdict  and  judgment  were  in  favor 
of  the  defendant.  The  numerous  exceptions 
submitted  on  behalf  of  the  plaintiff,  relating 
mainly  to  alleged  errors  in  the  charge  of  the 
circuit  judge,  will  be  more  clearly  under- 
stood after  a  brief  statement  of  the  plead- 
ings. 

The  complaint  alleges  "that  the  plaintiff 
is  the  owner  in  fee  and  in  possession  of  that 


tract  of  land  known  as  the  'Crapse  Pur- 
chase' or  'Wiggin  Land,*  containing  ],80() 
acres,  more  or  less,  according  to  a  plat  made 
by  0.  P.  Law,  surveyor,  April  17,  1885,  and 
has  the  following  distances  and  bearings; 
.  .  .  that  the  defendant,  its  agents,  and 
servants  at  niunerous  times  have  entered  on 
the  land  with  force  and  arms  and  cut  much 
valuable  timber  and  committed  irreparable 
waste  thereon,  and,  disregarding  plaintiff's 
warnings,  threatened  to  continue  the  acts  of 
trespass;  that  the  said  acts  of  defendant  are 
without  any  right  or  authority  whatever 
and  contrary  to  law,  and  are  an  irreparable 
loss  to  plaintiff;  that  the  defendant  could 
not  respond  in  damages,  and  that  plaintiff 
has  already  been  damaged  to  the  amount  of 
$2,000."     The  prayer  is  for  judgment  for 


N.  C.  (8  Ired.  L.)  505;  Whitfield  v.  Boden- 
haromer,  61  N.  C.  362. 

Ohio. — Rowland  v.  Rowland,  8  Ohio,  40; 
Beggs  V.  Thompson,  2  Ohio,  105,  15  Am. 
Dec.  539. 

Oklahoma. — Casey  v.  Mason,  8  Okla. 
665,  59  Pac.  252. 

Pennsylvania.  —  Alderman  v.  Way,  4 
Yeates,  218;  Zell  v.  Ream,  31  Pa.  304; 
Wilkinson  v.  Connell,  158  Pa.  128,  27  Atl. 
870;  Tustin  v.  Sammons,  23  Pa.  Super.  Ct. 
175;  Ward  v.  Taylor,  1  Pa.  St.  238;  Enter- 
prise Transit  Co.  v.  Hazel  wood  Oil  Co.  20 
Pa.  Super.  Ct.  127;  Weitzel  v.  Marr,  46 
Pa.  463;  Roe  v.  Wilbur,  57  Pa.  406;  Col- 
lins V.  Beatty,  148  Pa.  65,  23  Atl  982. 

Rhode  Island.— Sayles  v.  Mitchell,  22  R. 
L  238,  47  Atl.  320. 

South  Carolina. — Peareson  v.  Dansbv,  2 
Hill,  L.  466;  Brandon  v.  Grimke,  1  Nott. 
&  M*C.  356;  Johnson  v.  M'llwain,  Rice,  L. 
368;  Skinner  v.  M'Dowell,  2  Nott.  &  M'C. 
68;  Davis  v.  Clancy,  3  M'Cord,  L.  422; 
M'Colman  v.  Wilkes,  3  Strobh.  L.  465,  51 
Am.  Dec.  637;  Steen  v.  Mark,  32  S.  C. 
286,  11  S.  E.  93;  Rhodes  v.  Bunch,  3 
M*Cord,  L.  66. 

South  Dakota. — Arneson  v.  Spawn,  2  S.  D. 
209,  39  Am.  St.  Rep.  783,  49  N.  W.  1066. 

Texas. — Parafldne  Oil  Co.  v.  Berry  (Tex. 
Civ.  App.)   93  S.  W.  1089. 

Vermont. — Bowne  v.  Graham,  2  Tyler 
(Vt.)  411;  Religious  Cong.  Soc.  v.  Baker, 
15  Vt.  119,  40  Am.  Dec.  668;  Ripley  v. 
Yale,  16  Vt.  257. 

Virginia. — Cooke  v.  Thornton,  6  Rand. 
(Va.)   8. 

West  Virginia.  —  Wilson  v.  Phoenix 
Powder  Mfg,  Co.  40  W.  Va.  413,  52  Am. 
St.  Rep.  890,  21  S.  E.  1035;  Gillison  v. 
Charleston,  16  W.  Va.  282,  37  Am.  Rep. 
763;  High  v.  Pancake,  42  W.  Va.  602,  26 
S.  E.  536;  Clay  v.  St.  Albans,  43  W.  Va. 
539,  64  Am.  St.  Rep.  883,  27  S.  E.  368. 

English  and  Canadian. — Turner  v.  Camer- 
on's Coalbrook  Steam  Coal  Co.  5  Exch. 
932;  Pilgrim  v.  Southampton  &  D.  R.  Co. 
8  C.  B.  25;  Rovs  v.  Cramer,  12  U.  C.  Q.  B. 
165;  Heck  v.  Knapp,  20  U.  C.  Q.  B.  300; 
Campbell  v.  Cushman,  4  U.  C.  Q.   B.  9. 

It  is  said  in  9  Bacon's  Abr.  458,  that 
80  L.R.A.(N.8.) 


"only  the  person  who  has  the  possession  in 
fact  of  the  real  property  to  which  an  in- 
jury has  been  done  can  maintain  an  ac- 
tion of  tresspass"  for  the  injury,  beoause 
the  gist  of  an  action  of  trespass  for  an  in- 
jury to  either  real  or  personal  property 
is  the  being  disturbed  in  the  possession 
of  the  property;  and  the  having  the  gen- 
eral property  does  not,  in  the  case  of  real 
property,  as  it  does  in  the  case  of*  per- 
sonal,  draw  to  it  a  possession  in   fact. 

"A  plaintiff  cannot  recover  in  trespass 
quare  olausum,**  said  the  court  in  Moon  v. 
Avery,  supra,  "when  he  negatives  posses- 
sion in  his  pleadings,  for  the  gist  of  the 
action  is  the  breaking  and  entering  his 
close.  Without  possession,  either  actual  or 
constructive,  trespass  cannot  be  maintain- 
ed." A  similar  statement  was  made  by  the 
court  in  Rogers  v.  Brooks,  99  Ala.  31,  11 
So.  753. 

An  oral  agreement  establishing  a  bound- 
ary line  under  which  no  occupancy  or  ac- 
quiesence  is  shown  is  insufficient  to  author- 
ize a  party  to  maintain  an  action  of  tres- 
pass for  the  removal  of  a  fence  which  he 
erected  along  such  claimed  boundary. 
Hooper  v.  Herald,  154  Mich.  629,  118  N. 
W.  3,  16  A.  &  E.  Ann.  Cas.  149. 

For  want  of  actual  possession,  the  court 
in  Taylor  v.  Townsend,  supra,  denied  the 
right  of  a  mortgagor  to  maintain  an  ac- 
tion of  trespass  quare  clausum  fregit 
against  a  mort;;^agee  in  possession,  after  the 
recovery  of  a  bill  in  equity  by  the  former 
to  redeem,  but  before  possession  was  taken 
under  the  judgment. 

Absence  of  possession  of  the  locua  in  quo 
defeated,  in  Schufelt  v.  Sweet,  15  N.  Y. 
Week.  Dig.  1,  the  right  of  one  to  main- 
tain an  action  of  trespass  on  land  for 
which  he  had  contracted  in  behalf  of  his 
wife,  to  whom  the  deed  was  subsequently, 
given. 

And  in  Brown  v.  Hartzell,  87  Mo.  564, 
want  of  actual  possession  defeated  the 
right  of  a  vendor  of  land  to  maintain  an 
«nction  of  trespass  upon  lands  which  were, 
at  tlie  time  the  allejrod  act  was  committed, 
in  the  pos<«os8ion  of  defendant  under  a  eon* 
tract  of  sale. 
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$2,000  and  for  an  injunction  against  fur- 
ther trespass. 

The  defendant  by  its  answer,  in  addition 
to  a  general  denial,  alleges  twenty  years' 
possession  in  itself  and  its  grantors,  and 
specifically  denies  that  the  plaintiff  and 
those  under  whom  it  claims  have  been  in 
possession  of  the  land  within  twenty  years, 
or  within  ten  years,  prior  to  the  commence- 
ment of  the  action;  it  alleges  further  that 
any  right  which  the  plaintiff  may  have  had 
accrued  more  than  ten  years  before  the  com- 
mencement of  the  action;  and  that  the  land 
is  the  property  of  W.  R.  Pritchard  and 
others,  who  conveyed  to  the  defendant  the 
timber  thereon,  and  that  defendant's  entry 
was  made  under  that  conveyance. 

Under  these  pleadings  the  court  charged: 


"I  charge  you  that  before  you  can  render  a 
verdict  in  behalf  of  the  plaintiff  for  dam- 
ages in  this  case  you  must  be  satisfied  from 
the  evidence  that  the  plaintiff  has  a  com- 
plete and  perfect  title  to  the  land  described 
in  the  complaint."  The  plaintiff  contends 
that  while  this  is  a  correct  statement  of  the 
law  in  an  action  to  recover  possession  of 
land,  it  was  erroneous  in  this  action,  which 
was  not  to  recover  possession,  but  for  dam- 
ages for  a  trespass,  and  that  therefore  the 
charge  should  have  been  to  the  effect  "that 
if  the  plaintiff  has  satisfied  you  that  it  was 
in  actual  possession  of  the  tract  of  land  de- 
scribed in  the  complaint,  and  that  defendant 
has  committed  trespass  within  the  lines  of 
said  tract,  then  the  plaintiff  will  be  entitled 
to  recover,  unless  the  defendant  has  satis- 


Iii  Broker  v.  Scobey,  56  Ind.  688,  which 
was  an  action  of  trespass,  it  was  held  that 
where  the  evidence  showed  that,  prior  to 
the  commission  of  the  alleged  acts  of  tres- 
pass, the  plaintiff  had  delivered  posses- 
sion of  the  locus  in  quo  to  another  pur- 
suant to  a  contract  of  sale,  it  was  error 
for  the  court  to  refuse  to  charge  the  jury 
that  ^if  such  possession  was  delivered  pur- 
suant to  the  contract  of  sale,  evidence  by 
a  written  memorandum  thereof,  and  such 
sale  had  not  been  rescinded,  the  plaintiff 
was  not  entitled  to  recover. 

The  seceding  members  of  a  religious 
organization  who  induced  the  owner  of  the 
parcel  of  land  on  which  a  wooden  build- 
ing had  been  erected  and  leased  to  the 
society,  to  indorse  a  concelation  on  the 
back  of  the  lease  and  sell  the  building  to 
them,  have  no  such  title  to  the  building 
as  will  enable  them  to  maintain  an  ac- 
tion of  trespass  against  one  who  broke  the 
lock  and  entered  therein.  Payne  v.  Davis, 
128  Mass.  383. 

Parties  who  contributed  their  share  for 
the  construction  and  maintenance  of  a 
small  building  to  be  constructed  by  in- 
dividual contributions  of  money  for  the 
use  and  benefit  of  the  people  of  "Walnut 
creek  neighborhood,"  as  a  school  building 
when  subscriptions  for  such  purpose  could 
from  time  to  time  be  raised,  have  no  such 
interest  or  title  in  the  building  as  will 
authorize  them  to  maintain  an  action  of 
trespass  in  taking  the  same  awav.  Lomax 
v.  PhUlips,  113  La.  850,  68  L.R.A,  661, 
37  So.  777. 

On  the  theory  that  actual  and  exclusive 
possession  is  necessary  to  maintain  an  ac- 
tion of  trespass  quare  clausum  f regit,  it 
was  held  in  Religious  Cong.  Soc.  v.  Baker, 
supra,  that  a  religious  society  which  was 
permitted  by  the  owner  of  a  building  to 
hold  services  therein  cannot  maintain  an 
action  of  trespass  quare  clausum  fregit 
against  another  religious  organization  which 
assembled  therein,  thereby  preventing  the 
former  from  holding  its  services. 

After  the  termination  of  a  contract  of 
employment,  a  servant  who  occupied  a 
house  as  a  part  of  the  contract  price  for 
30  L.R.A.(N.S.) 


services  to  be  performed  by  him  has  no 
such  possession  of  the  locus  in  quo  as  will 
entitle  him  to  maintain  an  action  of  tres- 
pass quare  clausum  fregit  a'gainst  the  for- 
mer employer  for  a  disturbance  of  his  pos- 
session. Heffel finger  v.  Fulton,  26  Ind. 
App.  33,  56  N.  E.  688. 

Proof  of  actual  possession  essential  to 
the  maintenance  of  an  action  of  trespass 
is  not  shown  by  evidence  of  a  survey  of 
the  land  made  for  the  purpose  of  locating 
a  certain  lake,  of  an  advertisement  of  the 
land  for  sale  or  rent,  and  of  a  notice  to  a 
certain  party  to  keep  his  cattle  off  "that 
land."  Odd  Fellows'  Sav.  Bank  v.  Turman 
(Cal.)    30  Pac.  966. 

A  reversioner  has  no  right  in  the  prop- 
erty, which  enables  him  to  maintain  an 
action  of  trespass  qu^ire  clausum  fregit 
for  cutting  and  carrying  trees  from  land 
by  another  under  authority  of  a  tenant  in 
dower.  Shattuck  v.  Gragg,  23  Pick.  88; 
Livingston  v.  Mott,  2  Wend.  605. 

But  a  reversioner  who  regained  posses- 
sion of  the  demised  property  wrongfully  is 
entitled,  being  in  pedis  possessio,  to  main- 
tain an  action  of  trespass  quare  clausum 
fregit  against  a  stranger  who  invaded  his 
possession.     Rollins  v.  Clay,  33  Me.  132. 

A  remainderman,  not  being  entitled  to 
possession,  cannot  maintain  an  action  pt 
trespass  quare  clausum  for  cutting  stand- 
ing trees.  Lawry  v.  Lawry,  88  Me.  482, 
34  Atl.  273. 

And  an  heir  cannot  maintain  an  action 
of  trespass  committed  upon  the  quarantine 
lands  of  the  widow  before  assignment  of 
dower,  not  being  in  possession  before  that 
time.  Latham  v.  Latham,  3  Call.  (Va.) 
181. 

The  heirs  of  a  deceased  owner  of  land 
have  no  title  which  will  authorize  them  to 
maintain  trespass  to  land  owned  by  the  de- 
cedent at  the  time  of  his  death,  but  sold 
for  the  payment  of  the  debts  of  the  estate 
many  years  before  the  alleged  trespass  was 
committed.  Belangia  v.  Branning  Mfg.  Co. 
152  N.  C.  3,  67  S.  E.  48. 

But  a  sole  devisee  in  possession  of  land 
pending  the  settlement  of  the  estate  is  en- 
titled   to   maintain    an   action   of   trespass 
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fled  the  jury  that  it  has  good  title  in  itself 
to  the  land  upon  which  the  alleged  trespass 
was  conunitted,  or  that  it  did  the  acts  com- 
plained of  as  trespass  by  the  permission  or 
under  a  license  from  the  real  owner  of  the 
land." 

The  important  question  is  thus  raised 
whether  a  plaintiff  alleging  both  title  and 
possession  is  entitled  to  recover  damages 
upon  proof  of  his  possession  and  the  inva- 
sion of  it  by  the  defendant,  without  proving 
also  that  he  has  a  perfect  title.  The  ques- 
tion must  be  answered  in  the  affirmative. 
One  person  who  finds  another  in  possession 
of  land  cannot,  by  seizing  the  possession  or 
invading  it,  put  him  whose  possession  he 
seized  or  invaded  to  proof  of  his  title.  In 
such  a  case  possession  is  prima  facie  evi- 


I  dence  of  title,  and  he  who  invades  it  must 
establish  his  title.  If  this  were  not  so,  the 
holders  of  land  could  be  put  to  proof  of 
title  against  the  world  by  anyone  who  might 
choose  to  trespass  or  squat  upon  their  lands. 
This  conclusion  is  well  supported  by  au- 
thority. When  the  plaintiff  alleges  an  in- 
vasion of  his  possession  this  gives  character 
to  the  action,  -as  one  in  the  nature  of  the 
old  action  of  trespass  quare  clausum  fregit. 
Couch  V.  Burke,  2  Hill,  L,  634;  Connor  v. 
Johnson,  59  S.  C.  116,  37  S.  E.  240. 

The  court  in  Young  v.  Watson,  1  McMull. 
L.  449,  intimated  by  the  words  we  have 
italicized  that  the  possession  of  a  plaintiff 
of  which  he  had  been  deprived  by  the  entry 
of  a  defendant  would  support  even  an  action 
of  trespass  to  try  title;  for  the  court  said,  as 


in  her  own  name  against  one  engaged  in 
blasting  in  an  adjoining  lot.  Colton  v. 
Onderdonk,  69  Cal.  155,  58  Am.  Rep.  55C, 
10  Pac.  395. 

In  Dexter  v.  Sullivan,  34  N.  H.  478,  the 
court  held  that  a  will  stating,  "All  the 
residue  and  remainder  of  my  estate,  wheth- 
er real,  personal,  or  mixed,  I  direct  my  exec- 
utors to  sell  at  such  times  as  they  may 
doem  expedient,"  gives  the  executors  no  es- 
tate in  the  land,  and  therefore  an  heir  in 
possession  is  entitled  to  maintain  an  ac- 
tion of  trespass  quare  clausum  fregit. 

A  widow  in  actual  possession  of  lands 
claimed  to  be  held  as  a  homestead,  may 
maintain  an  action  of  trespass  against  an 
adult  heir  at  law  of  her  husband  who  dis- 
turbed her  possession.  Patterson  v.  Pat- 
terson, 49  Mich.  176,  13  N.  W.  504. 

The  grandchildren  of  a  life  tenant  hold- 
ing under  a  devise  to  her  for  life,  and  up- 
on her  death  to  her  children  and  the  child- 
ren of  such  as  are  dead,  cannot,  for  want  of 
possession,  maintain  an  action  of  trespass 
in  removing  timber  from  the  land  devised. 
Latham  v.  Roanoke  R.  &  JLumber  Co.  139 
N.  0.  9,  111  Am.  St.  Rep.  764,  61  S.  E. 
780. 

Exclusive  possession  necessary  to  main- 
tain an  action  of  trespass  quare  clausum 
fregit  was  held  not  to  have  been  established 
in  Church  t.  Meeker,  34  Conn.  421,  in 
which  it  appeared  that  the  locus  in  quo 
was  a  line  of  beach  between  ordinary  and 
extraordinary  high-water  mark;  the  beach 
was  not  in  any  inclosure  of  the  plaintiff, 
nor  connected  with  any  upland  upon  which 
the  tide  ever  flowed,  but  was  upon  the 
Bide  of  an  extended  field  of  salt  meadows, 
and  was  formed  by  an  abrasion  of  the  shore 
and  the  washing  and  piling  up  of  coarse 
sand  and  gravel  by  the  action  of  the  waves 
on  that  arm  of  the  sea.  The  public  had 
imemorially  used  the  beach  by  passing 
and  driving  over  it  and  taking  seaweed 
from  it.  I%e  plaintiff  owned  the  adjoining 
shore  between  high  and  low  water  mark, 
but  neither  the  plaintiff  nor  his  grantors 
had  used  the  beach  other  than  in  the  way 
it  had  been  used  by  the  public.  The  plain- 
tiff's father  had,  in  a  few  instances,  for- 
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bidden  individuals  to  remove  the  seaweed, 
and  the  plaintiff  had  at  one  time  set  up  a 
sign  prohibiting  entry  upon  the  land,  but 
the  notice  had  been  generally  disregarded. 

In  Newcomb  v.  Love,  112  Mich.  115,  70 
N.  W.  443,  it  appeared  beyond  dispute  that 
the  defendant  had  used  the  land  in  ques- 
tion for  farming  purposes  for  seven  years, 
that  it  was  situated  on  his  side  of  a  fence 
built  by  him  to  mark  the  boundary  line, 
and  that  the  plaintiff  acquired  his  alleged 
possession  by  breaking  through  the  fence. 
In  an  action  of  trespass  quare  clausum 
fregit  the  court  held  that  the  plaintiff 
failed  to  show  actual  possession,  and  there- 
fore  could   not  maintain   the   action. 

A  mere  claim  of  ownership,  with  fre- 
quent cutting  and  removing  of  timber  from 
the  tract  from  which  the  alleged  acts  of 
trespass  were  committed,  does  not  consti- 
tute actual  possession  or  occupancy  with- 
in the  meaning  of  the  rule.  Ohio  &  B.  S. 
R.  Co.  V.  W^ooten,  20  Ky.  L.  Rep.  383,  46 
S.  W.  681. 

An  action  of  trespass  quare  clausum 
fregit  will  not  lie  in  favor  of  one  having 
a  right  of  way  across  a  proprietor's  land, 
against  another  for  using  such  way  by  per- 
mission of  the  proprietor,  since  the  plain- 
tiff is  not  entitled  to  the  right  of  exclu- 
sive possession  of  the  land.  Morgan  v. 
Boyes,  65  Me.  125. 

Proof  that  all  of  a  piece  of  timber  land 
is  occupied  as  a  wood  lot  for  the  purpose 
of  fuel  and  fencing  was  held  in  Argot- 
singer  V.  Vines,  82  N.  Y.  308,  to  be  suffi- 
cient evidence  of  actual  possession  to  sus* 
tain  an  action  of  trespass  for  cutting  and 
carrying  away  timber. 

And  evidence  that  the  lots  on  which  the 
acts  of  trespass  were  alleged  to  have  been 
committed  had  been  used  for  about  twenty 
years  as  a  wood  lot  to  the  farm  on  which 
the  plaintiff  lived;  that  during  all  of  such 
time  the  plaintiff  and  his  father,  under 
whom  the  former  claimed  title,  had  cut 
their  wood,  saw  logs,  and  rail  timber,  had 
made  maple  sugar  tliereon,  and  had  con- 
structed a  house  for  that  purpose;  and  that 
it  was  the  only  wood  lot  the  plaintiff  had, 
— was  held  in  Machin  v.  Geortner,  14  Wend, 
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to  the  mere  prior  possession  of  the  plaintiff: 
"It  cannot  be  allowed  to  prevail  against  the 
actual  possession  of  the  defendant,  who  did 
not  enter  upon  the  plaintiff,  and  which,  for 
aught  that  appears,  may  be  as  rightful  as 
that  which  the  plaintiff  formerly  held;"  and 
Judge  O'Neall,  in  a  concurring  opinion, 
said:  "Where  the  plaintiff's  possession, 
actual  or  constructive,  is  entered  upon,  I 
think  that  such  possession  is  evidence  of 
title  to  put  the  defendant  to  prove  his  title." 
In  Connor  v.  Johnson,  supra,  the  court  held 
that  the  action  was  in  the  nature  of  trespass 
quare  clausum  fregit, —  that  is,  an  action  for 
the  invasion  of  the  possession  of  plaintiff, — 
where  the  complaint  alleged  the  plaintiff  to 
be  in  possession  under  a  paper  title,  and 
that  the  defendant  had  trespassed,  and  the 


answer  denied  all  the  allegations,  including, 
of  course,  the  allegations  of  plaintiff's  pos- 
session and  his  paper  title,  and  set  up  title 
in  liimself.  In  such  an  action  it  was  held 
that  it  was  only  necessary  for  the  plaintiff 
to  show  possession,  and  that  for  defendant 
to  prevent  a  recovery  it  was  not  sufficient  to 
show  that  the  plaintiff  had  no  title,  but 
that  he  must  show  title  in  himself.  That 
case  seems  conclusive  of  the  point  under  dis- 
cussion. To  the  same  effect  is  Hillhouse  v. 
Jennings,  60  S.  C.  401,  38  S.  E.  699,  where 
the  court  says:  "We  may  say,  however, 
that  when  the  allegations  of  the  complaint 
are  such  as  would  have  sustained  an  action 
of  trespass  quare  clausum  fregit  under  the 
former  practice,  peaceable  possession  alone 
is    sufficient    to    support    the    action,    and 


239,  to  be  sufficient  proof  of  actual  posses- 
sion to  sustain  an  action  of  trespasK  quare 
clausum  fregit,  although  the  proof  does  not 
show  that  the  lot  was  inclosed  by  a  fence 
or  that  there  was  any  clearing  upon  it. 

—right  of  landlord. 

Trespass  quare  clausum  fregit  being  a 
possessory  action,  a  landlord,  not  being  in 
actual  possession,  is  not  entitled  to  main- 
tain the  action.  He  has,  of  course,  an  ap- 
propriate remedy  for  any  injury  to  the 
freehold.  Tilghman  v.  Cruson,  4  Harr. 
(Del.)  341;  Gould  v.  Sternburg,  4  111.  App. 
439;  Walden  v.  Conn,  84  Ky.  312,  4  Am. 
St.  Rep.  204,  1  S.  W.  537;  Ross  v.  Phil- 
brick,  39  Me.  29;  French  v.  Fuller,  23 
Pick.  104;  Bascom  v.  Dempsey,  143  Mass. 
409,  9  N.  E.  744;  New  Jersey  Midland  R. 
Co.  V.  Vaji  Syckle,  37  N.  J.  L.  496;  Rob- 
ertson V.  George,  7  N.  H.  306;  Anderson 
V.  Nesmith,  7  N.  H.  167;  Cannon  v.  Hatch- 
er, 1  Hill,  L.  260,  26  Am.  Dec.  177;  Tor- 
rence  v.  Irwin,  2  Yeates,  210,  1  Am.  Dec. 
340;  Greber  v.  Kleckner,  2  Pa.  St.  289; 
Reynolds  v.  Williams,  1  Tex.  311;  Kretzer 
V.  Wvsong,  6  Gratt.  9;  Roys  v.  Cramer,  12 
U.  C.  Q.  B.  165. 

A  landlord,  not  being  in  possession  of 
the  land,  is  not  entitled  to  maintain  an 
action  of  trespass  quare  clausum  fregit  for 
entering  upon  the  land  and  cutting  grass. 
Bartlett  v.  Perkins,  13  Me.  87;  Lyford  v. 
Toothaker,  39  Me.  28. 

And  trespass  quare  clausum  fregit  can- 
not be  maintained  by  the  owner  of  land 
Against  a  third  person  for  passing  and  re- 
passing over  the  land  while  the  premises 
are  in  the  actual  occupation  of  a  tenant. 
Holmes  v.   Seeley,   19   Wend.  507. 

Likewise,  in  Clark  v.  Smith,  25  Pa.  137, 
the  court  held  that  the  owner  of  land  which 
another  holds  under  a  parol  agreement  in- 
definite as  to  the  term  of  occupancy  can- 
not, before  an  entry  upon  the  premises, 
maintain  an  action  of  trespass  quare  clau- 
sum fregit. 

A  lessor  has  no  right  of  action  against 
one  who  entered  upon  the  land  in  the  pos- 
session of  a  tenant,  and  built  a  fence  there- 
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on,  thereby  depriving  the  tenant  of  the 
use  and  enjoyment  of  a  portion  of  the 
premises.  Speaking  with  reference  to  the 
right  of  action  for  an  injury  to  the  pos- 
session, the  court  said:  "It  is  a  well- 
settled  rule  that  when  a  contract  of  ten- 
ancy is  consummated  by  the  entry  of  the 
tenant,  the  exclusive  right  of  possession  is 
thereby  instantly  changed  from  the  land- 
lord to  the  tenant  during  his  term,  and, 
for  any  injury  to  that  possession,  the  right 
of  action  is  exclusively  in  him.  Tliis  is  so 
whether  he  retains  the  possession  or  not, 
because  it  is  his  exclusive  right  of  posses- 
sion that  gives  him  the  exclusive  right  of 
action  for  any  injury  done  to  it,  either  by 
the  landlord  himself  or  a  stranger,  during 
the  existence  of  that  exclusive  right.  Dur- 
ing the  continuance  of  the  tenant's  right  of 
possession,  the  landlord  has  no  right  of 
action  for  any  injury  done  to  it  by  a 
stranger  or  the  tenant  himself. .  His  right 
is  confined  to  the  protection  of  his  rever- 
sionary interest  merely.  For  any  injury 
to  his  reversionary  interest,  either  by  his 
tenant  or  a  stranger,  he  may  have  any  ap- 
propriate action  of  redress,  but  not  an  ac- 
tion of  trespass,  because  that  action  lies 
alone  for  an  immediate  and  direct  injury 
to  the  possession,  and  the  tenant  having 
the  exclusive  right  to  the  possession,  l^e 
alone  can  resort  to  that  kind  of  action." 
Walden  v.  Conn,  84  Ky.  312,  4  Am.  St. 
Rep.  204,  1  S.  W.  537. 

On  the  same  theory  it  has  been  held 
that  one  who  had  let  the  locus  in  quo  for 
the  term  of  one  year  cannot,  after  his  re- 
entry, maintain  an  action  of  trespass  quare 
vlausum  fregit  against  another  for  cutting 
and  destroying  apple  trees  committed  while 
the  tenant  held  over  under  the  lease.  Wick- 
ham  V.  Freeman,  supra. 

It  was  held  in  Miller  v.  Fulton,  4  Ohio, 
434,  that  one  who  had  leased  to  another 
a  water  gristmill,  and  lands  adjoining,  for 
an  indefinite  period,  receiving  as  rent  a  por- 
tion of  the  proceeds  of  the  mill,  cannot, 
not  being  in  possession,  maintain  an  ac- 
tion of  trespass  quare  clausum,  fregit 
against  a  stranger  who  entered  upon  the 
premises  and  destroyed  the  milldam. 
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throws  upon  the  defendant  the  burden  of 
proving  a  better  title."  Turner  v.  Poston, 
63  S.  C.  244,  41  S.  E.  296;  Watts  v.  Blalock, 
17  S.  C.  163.  In  the  case  last  cited  the 
reason  for  the  rule  is  thus  well  stated: 
Tf  the  defendant  in  this  case  had  brought 
his  action  against  the  plaintiff,  he  could 
not  have  recovered  on  such  a  title  as  he  has 
shown  in  this  case,  and  he  cannot  be  allowed 
to  put  himself  in  a  better  position  by  com- 
mitting a  trespass  on  the  plaintiff.  The 
right  of  possession  is  a  very  sacred  one, 
and  the  court  will  not  allow  the  repose 
which  it  gives  to  be  endangered  by  giving 
improper  advantages  to  a  trespasser.  If  de- 
fendant had  a  good  title  he  should  have  re- 
sorted to  the  courts,  where  he  could  have  ob- 
tained any  redress  to  which  by  law  he  was 


entitled."  The  same  principle  has  been  laid 
down  by  the  Supreme  Court  of  the  United 
States  in  Burt  v.  Panjaud,  99  U.  S.  180,  26 
L.  ed.  461;  Bradshaw  v.  Ashley,  180  U.  S. 
59,  46  L.  ed.  423,  21  Sup.  Ct.  Rep.  297,  and 
other  cases.  The  cases  relied  on  by  defend- 
ant's counsel  are  very  clearly  distinguished, 
and  are  in  no  sense  opposed  to  the  rule 
stated. 

In  Geiger  v.  Kaigler,  15  S.  C.  262,  the  ac- 
tion was  exclusively  for  the  recovery  of  the 
possessipn  of  land;  the  allegation  of  the 
complaint  being  that  the  defendant  had  ac- 
quired possession  in  1863,  many  years  before 
the  action  was  brought,  from  the  executor  of 
the  will  under  which  plaintiffs  claimed. 
There  was  no  allegation  that  the  plaintiffs 
had  ever  been  in  possession.    The  defendant 


But  a  lessor  who  retains  certain  posses- 
sory rights  in  the  demised  premises  is  en- 
titled to  maintain  the  action.  Thus,  in 
Jordan  v.  Staples,  67  Me.  362,  the  court 
held  that  a  landlord  who  by  the  terms  of 
the  lease  retained  the  right  to  occupy  a 
barn  on  the  leased  premises  for  the  pur- 
pose of  storing  hay,  etc.,  therein,  may 
maintain  an  action  of  trespass  quare  clau- 
8um  fregit  against  a  stranger  for  entering 
the  barn  and  removing  the  hay. 

In  Wickham  v.  Freeman,  supra,  mere  evi- 
dence that  the  plaintiff  leased  the  premises 
in  question  for  a  year,  without  proof  that 
he  had  the  title,  was  held  insufficient  to 
bring  him  within  the  New  York  statute 
giving  an  action  of  trespass  to  a  remainder- 
man or  reversioner  notwithstanding  an  in- 
tervening estate  for  life  or  years.  There 
also  seems  to  be  an  implication  that  the  fact 
that  the  term  of  the  lease  had  expired  at 
the  time  of  the  trespass  would  prevent  the 
application  of  the  statute,  although  the 
tenant  was  holding  over  at  the  time  of  the 
trespass.  It  was  also  held  that  such  evi- 
dence would  not  sustain  the  action  as  to  a 
trespass  committed  after  the  tenant  had 
vacated,  and  while  the  premises  were  va- 
cant, since  it  did  not  show  any  title  which 
would,  in  judgment  of  law,  draw  after  it 
the  possession. 

In  Jones  v.  Taylor,  12  N.  C.  (1  Dev.  L.) 
434,  it  was  held  that  the  fact  that  one  is 
in  possession  of  land  under  an  equitable 
title,  with  the  consent  of  the  legal  owner, 
but  with  no  estate  cognizable  by  a  court 
of  law,  does  not  prevent  the  legal  owner 
from  maintaining  trespass  quare  claitsum 
against  a  third  person  for  an  injury  by 
cutting,  and   removing  trees. 

— ^when  tenancy  is  at  will. 

Some  of  the  cases  have  made  an  excep- 
tion where  the  tenant  in  possession  is 
merely  a  tenant  at  will,  and  hold  that  in 
such  a  case  the  landlord  may  maintain 
trespass  quare  claitsum  fregit  for  an  in- 
jury to  the  freehold.  This  view  was 
adopted  in  Starr  v.  Jackson,  11  Mass.  619, 
after  a  thorough  investigation  of  the  sub- 
ject. 
30  L.R.A.(N.S.) 


This  exception  to  the  general  rule  is  also 
supported  by  Curtiss  v.  Hoyt,  19  Conn.  364, 
48  Am.  Rep.  149  {obiter,  the  real  ground  of 
the  decision  being  that  the  occupation  of 
two  or  three  rooms  in  a  building  by  ten- 
ants did  not  deprive  the  owner  of  posses- 
sion, preventing  him  from  maintaining 
trespass  for  injury  to  the  building  as  a 
whole)  ;  Davis  v.  Nash,  32  Me.  411  (Little 
V.  Palister,  3  Me.  6,  and  Bartlett  v.  Per- 
kins, 13  Me.  87,  denying  the  right  of  the 
owner  to  maintain  trespass  q,  c.  f.,  the 
property  being  in  possession  of  a  tenant  at 
will,  are  distinguishable  for  the  reason  that 
the  injury  was  to  the  possession  only,  and 
not  to  the  freehold) ;  Hingham  v.  Sprague, 
15  Pick.  102;  Cushing  v.  Adams,  18  Pick. 
110;  Allen  v.  lliayer,  17  Mass.  299 
{obiter)  ;  Spencer  v.  Weather ly,  46  N.  C. 
(1  Jones,  L.)  327;  Cannon  v.  Hatcher,  1 
Hill,  L.  260,  26  Am.  Dec.  177  {obiter); 
M'Colman  v.  Wilkes,  3  Strobh.  L.  466,  51 
Am.  Dec.  637  {obiter,  the  persons  in  pos- 
session in  this  case  being  regarded  as 
agents,  rather  than  tenants). 

In  Woodman  v.  Francis,  14  Allen,  198, 
it.  was  declared  in  effect  that  if  the  prop- 
erty at  the  time  of  the  trespass  was  in  pos- 
session of  a  tenant  at  will  paying  rent, 
that  in  itself  would  defeat  an  action  of 
trespass  quare  clausum  fregit  by  the  land- 
lord, notwithstanding  that  some  of  the 
acts  of  the  trespasser  were  of  such  a  char- 
acter that  they  would  give  a  cause  of  ac- 
tion to  a  reversioner.  This  case  is  per- 
haps distinguishable  from  Starr  v.  Jack- 
son, for  the  reason  that,  as  the  opinion 
states,  the  action  was  for  a  violation  of  the 
plaintiff's  possession,  and  the  acts  done  up- 
on the  land  were  alleged  merely  in  aggra- 
vation, and  not  in  such  a  manner  as  to 
make  them  the  foundation  of  the  suit. 

The  right  of  the  landlord  to  maintain 
trespass  quare  clausum  fregit  for  acts  com- 
mitted while  the  property  was  in  posses- 
sion of  a  tenant  at  will  was  also  denied  in 
Hersey  v.  Chapin,  162  Mass.  176,  38  N.  E. 
442.  That  the  injury  in  this  case  included 
damage  to  the  freehold  is  apparent  from 
the  fact  that  recovery  was  allowed  upon  a 
count   (apparently  on  the  case)   for  an  in- 
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denied  that  Henry  J.  Geiger,  who  made  the 
will  under  which  plaintiiTs  claimed,  had 
ever  been  seised  of  the  land;  and,  for  a 
second  defense,  alleged  that  he  had  pur- 
chased the  land  from  the  executor  of  tlie 
will  of  Henry  J.  Geiger,  who  was  empowered 
to  sell;  that  he  had  paid  the  purchase 
money  and  had  been  in  the  possession  since 
1863.  As  there  was  no  proof  of  the  second 
defense,  it  was  held  that  it  could  not  be 
considered.  In  this  state  of  the  case  the 
court  held:  "This  action  was  brought,  as 
stated,  expressly  to  recover  the  land  in  dis- 
pute, upon  the  ground  that  the  plaintiiTs 
had  title  to  the  same;  and  even  if  the  old 
rule  as  to  the  necessity  of  proving  title 
should  now  be  held  to  be  modified  so  as  to 
allow  a  person  deprived  of  the  possession  of 


land,  under  proper  allegations,  to  recover 
that  possession  without  proof  of  title,  it  can 
have  no  aplication  to  this  case.  Here  prior 
possession  cannot  stand  for  title,  although 
it  is  an  action  in  the  form  prescribed  by  the 
Code,  and  not  technically  trespass  to  try 
title  under  the  statute.  The  plaintiffs  staked 
themselves  upon  their  title,  and  they  must 
recover,  if  at  all,  upon  the  strength  of  this 
title."  This  is  very  far  from  holding  that  a 
person  in  possession  cannot  recover  from  one 
who  disseises  him  or  undertakes  to  assert 
ownership  by  cutting  timber  or  otherwise 
invading  the  possession. 

Heyward  v.  Farmers'  Min.  Co.  42  S.  C. 
138,  28  L.R.A.*  42,  46  Am.  St.  Rep.  702,  19 
S.  E.  963,  20  S.  E.  64,  was  an  action  for  in- 
junction to  restrain  trespass.     The  circuit 


jury  to  the  reversion.  The  opinion,  how- 
ever, does  not  refer  to  the  Starr  Case,  and 
in  view  of  the  circumstances  can  hardly  be 
regarded  as  overruling  that  case. 

Some  cases,  however,  have  expressly  de- 
nied any  such  exception  to  the  rule,  and 
have  expressly  held,  in  absence  of  statute 
to  the  contrary,  that  the  owner  may  not 
maintain  trespass  quare  clavsum  fregit 
where  the  premises  are  in  possession  of  a 
tenant  at  will,  even  though  there  is  an  in- 
jury to  the  freehold.  Campbell  v.  Arnold, 
1  Johns.  611;  Tobey  v.  Webster,  3  Johns. 
468;  Steltz  v.  Kretschmar,  24  Wis.  283; 
Gunsolus  V.  Lormer,  54  Wis.  630,  12  N.  W. 
62.  (The  rule  appears  to  have  been  changed 
by  statute  in  New  York,  See  Wickham  v. 
Freeman,  12  Johns.  183.) 

It  is  to  be  observed  that  the  point  just 
discussed  does  not  relate  to  the  question 
whether  the  owner  of  the  land  is  entitled 
to  recover,  in  a  proper  form  of  action,  from 
the  wrongdoer  for  damage  to  the  freehold, 
— as  to  that  there  is  no  question, — but 
merely  to  the  question  whether  he  may  en- 
force such  right  in  an  action  in  form  of 
trespass  quare  clausum  fregit.  Therefore 
cases  like  Hastings  v.  Livermore,  7  Gray, 
194,  and  Gulf,  C.  &  S.  F.  R.  Co.  v.  Cusen- 
berry,  86  Tex.  625,  26  S.  W.  43,  in  which  it 
does  not  appear  that  the  action  was  in  that 
form,  or  which  at  least  make  no  point  of 
the  form  of  the  action,  are  not  relevant, 
though  they  sustain  the  right  of  the  land- 
lord to  recover  for  an  injury  to  the  free- 
hold while  the  premises  are  in  actual  pos- 
session of  a  tenant  at  will. 

Constructive   possession. 

As  implied  in  the  statement  of  the  gen- 
eral rule,  however,  actual  possession  is  not 
in  all  cases  necessary  to  enable  one  to  sus- 
tain an  action  of  trespass  quare  clausum 
fregit;  but  the  constructive  possession 
which  the  legal  title  draws  to  itself  where 
the  property  is  not  in  the  actual  possession 
of  anyone  or  the  person  in  actual  posses- 
sion is  the  mere  agent  or  representative  of 
the  owner  of  the  legal  title,  is  sudicieiit  to 
enable  the  owner  to  maintain  the  action. 
30  L.R.A.(N.S.) 


Gillespie  v.  Dew,  1  Stew.  .  (Ala.)  229,  18 
Am.  Dec.  42;  Shipman  v.  Baxter,  21  Ala. 
456;  Wilson  v.  Bushnell,  1  Ark.  465;  Smith 
V.  Yell,  8  Ark.  470;  Ledbetter  v.  Fitz- 
gerald, 1  Ark.  448;  Shipman  v.  Baxter,  21 
Ala.  456;  Church  v.  Meeker,  34  Conn.  421; 
Terpenning  v.  Gallup,  8  Iowa,  74;  Mc- 
Closkey  v.  Doherty,  97  Ky.  300,  30  S. 
W.  649;  Wood  v.  Mansell,  3  Blackf.  125; 
Broker  v.  Scobey,  66  Ind.  688;  Halligan  v. 
Chicago  &  R.  I.  R.  Co.  15  111.  658;  Ameri- 
can Teleph.  k  Teleg.  Co.  v.  Jones,  78  III. 
App.  668;  Smith  v.  Wunderlich,  70  111. 
426;  Dean  v.  Comstock,  32  III.  173;  St. 
T^uis,  V.  &  T.  H.  R.  Co.  v.  Summit,  3 
111.  App.  156;  Casey  v.  Mason,  8  Okla.  665| 
59  Pac.  252;  Holliday-Klotz  Land  &  Lum- 
ber Co.  v.  Markham,  96  Mo.  App.  61; 
Tustin  v.  Sanimons,  23  Pa.  Super.  Ct.  176; 
Wilkinson  v.  Council,  168  Pa.  326,  27  Atl. 
870;  Drake  v.  Howell,  133  N.  C.  162,  45 
S.  E.  639;  Patterson  v.  Boden  hammer,  33 
N.  C.  (11  Ired.  L.)  4;  Cohoon  v.  Simmons, 
29  N.  C.  (7  Ired.  L.)  189;  Dobbs  v,  Gul- 
lidge,  20  N.  C.  197  (14  Dev.  &  B.  L.  68)  ; 
Tredwell  v.  Reddick,  23  N.  C.  (1  Ired.  L.) 
56;  Mather  v.  Trinity  Church,  3  Serg.  ii 
R.  609,  8  Am.  Dec.  663,  14  Mor.  Min.  Rep. 
472;  Snider  v.  Mvers,  3  W.  Va.  195;  Woll 
V.  Voigt,  105  Minn.  371,  23  L.R.A.(N.S.) 
270,  117  N.  W.  608;  Yorgensen  v.  Yorgen- 
sen,  6  Neb.  383;  Rowland  v.  Rowland,  8 
Ohio,  40;  Tyson  v.  Shueey,  5  Md.  640; 
Ruggles  v.  Sands,  40  Mich.  659;  Mitchell 
V.  Bridgers,  113  N.  C.  03,  18  S.  E.  91;  Con- 
cord V.  Mclntire,  6  N.  H.  627;  Warren  v. 
Cochran,  30  N.  H.  379;  Holmes  v.  Seely, 
19  Wend.  607;  Van  Rensselaer  v.  Radcliff, 
10  Wend.  639,  25  Am.  Dec.  682;  Randall 
V.  Sanders,  87  N.  Y.  678;  Wickham  v.  Free- 
man, supra;  Hubbell  v.  Rochester,  8  Cow. 
116;  Miller  v.  Long  Island  R.  Co.  71  N.  Y. 
380;  Cowcnhoven  v.  Brooklyn,  38  Barb.  9; 
Donovan  v.  Herbert,  4  Ont.  Rep.  635. 

"Everyone  who  has  a  title  to  land  by 
deed,'*  said  the  court  in  Amick  v.  Frazier, 
Dud.  L.  340,  "has  a  constructive  possess! on , 
and  can  maintain  this  action  (quare  clat^- 
sum  fregit)  for  a  casual  trespass  com* 
mitted  on  the  land  after  the  title'  was  ac- 
quired, without  an  actual  entry.    After  an 
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judge  in  granting  the  injunction  required 
the  plaintiff  to  "institute  on  the  law  side  of 
the  court  such  action  as  he  may  be  ad- 
vised by  his  counsel  for  the  purpose  of  de- 
terminiDg  the  question  as  to  title  to  the  Innd 
described  in  the  complaint."  From  this  or- 
der there  was  no  appeal.  The  action  was 
brought  under  this  order,  and  therefore  the 
plaintiff,  as  the  actor,  was  bound  by  the 
order  to  do  what  it  required,  namely,  to 
assert  and  prove  his  title  to  the  land.  In 
addition  to  this,  the  state  was  a  party  de- 
fendant, entitled  to  stand  upon  its  prima 
facie  ownership  of  the  soil.  It  was  on  these 
considerations  that  the  court  held  that  the 
plaintiff,  though  alleging  his  own  possession 
and  a  trespass  thereon,  was  obliged  to  prove 


title.  The  case  is  obviously  taken  out  of 
the  general  rule  by  its  peculiar  facts. 

In  Loan  &  Exch.  Bank  v.  Peterkin,  52  S. 
C.  236,  68  Am.  St.  Rep.  900,  29  S.  E.  546, 
the  plaintiff  brought  an  action  to  foreclose 
a  mortgage,  and  the  record  does  not  indicate 
that  there  was  any  allegation  of  possession, 
either  in  the  mortgagee  or  the  mortgagor. 
The  defendant  set  up  paramount  title  and 
possesion  •  of  a  part  of  the  land  originat* 
ing  before  the  mortgage  was  given.  The 
holding  that  on  the  legal  issue  of  title  the 
plaintiff  had  the  burden  of  proof,  therefore, 
does  not  affect  the  question  now  under  con- 
sideration. 

The  case  of  Love  v.  Turner,  71  S.  C.  3^, 
51  S.  E.  101,  was  held  to  be  not  an  action 
in   the   nature   of  trespass   quare  clausum 


f 
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actual  entry, — which  is,  going  on  the  land 
and  openly  asserting  a  dominion  over  it, — 
he  may  maintain  the  same  action  against 
a  trespasser  who  obtrudes  himself  into  the 
actual  possession  of  a  part  of  the  land. 
But  when  a  defendant  is  in  the  actual  and 
exclusive  possession  before  and  at  the  time 
the  plaintiff  acquires  his  title  and  makes 
his  entry,  the  plaintiff  cannot  regard  it  as 
a  trespass  on  his  possession,  so  as  to  sus- 
tain an  action  of  trespass  quare  clauaum 
fregit;  for  it  is  a  solecism  in  terms  to  say 
that  he  can  have  a  constructive  possession 
of  that  which  is  in  the  actual,  possession 
of  another.  This  would  be  to  make  a  con- 
currei.t  and  exclusive  possession  consis- 
tent.'* 

So,  in  a  case  in  which  the  plaintiff  in 
trespass  does  not  claim  actual  possession 
of  the  land  from  which  timber  was  wrong- 
fully cut,  he  must  allege  in  his  declaration 
and  prove  his  title  to  the  land  and  the 
constructive  possession  which  the  law  at- 
taches. Holliday-Klotz  Land  &  Lumber 
Co.  v.  Markham,  supra. 

When  the  lands  on  which  the  alleged  acts 
of  trespass  were  committed  are  not  in  the 
actual  possession  of  another,  an  averment 
in  an  action  of  trespass  quare  clausum  fre- 
git that  the  plaintiff  owns  the  lands  is  suf- 
ficient. Hammontree  v.  Huber,  39  Mo.  App. 
326;  Bell  v.  Clark,  30  Mo.  App.  224;  Ren- 
Shaw  v.  Lloyd,  60  Mo.  368. 

Mere  proof  of  the  plaintiff's  title  to  the 
locus  in  quo  draws  after  it  a  constructive 
possession  sufficient  to  entitle  him  to 
maintain  an  action  for  a  trespass  thereon, 
in  absence  of  evidence  of  any  adverse  pos- 
session thereof.  Broker  v.  Scobey,  supra; 
Bartholomew  r.  Edwards,  1  Houst.    (Del.) 

17. 

The  petition  in  Renshaw  v.  Lloyd,  supra, 
alleged  that  on  a  certain  date,  "the  defend- 
ants without  leave,  and  wrongfully,  en- 
tered on  the  northeast  quarter  of  Sec.  18. 
Twp.  45,  range  16,  of  which  the  plaintiff 
was  then  the  owner,  and  then  and  there 
tore  down  the  fences  of  plaintiff  and  scat- 
tered his  rails,  and  left  his  fields  open  and 
exposed,  by  which  acts  and  doings  of  the 
defendants  the  plaintiff  was  damaged"  in  a 
30  L.R.A.(N.S.) 


certain  sum.  On  the  trial  the  lower  court 
refused  to  permit  the  plaintiff  to  give  any 
evidence,  because  of  his  failure  to  allege 
that  he  was  in  possession  of  the  premises 
described.  In  reversing  the  judgment  the 
appellate  court  said:  "In  this  state  the 
owner  of  lands  is  presumed  to  be  in  the 
possession  till  the  contrary  appears.  It 
has  never  been  held  here  that  there  must  be 
an  actual  possession  to  maintain  trespass. 
When  a  party  has  the  legal  estate  in  fee 
in  lands,  he  has  the  constructive  possession 
when  there  is  no  actual  possession  in  any* 
one  else.  The  word  'owner,'  as  used  in  this 
petition,  means  that  the  plaintiff  has  the 
legal  estate  in  the  lands  and  is  in  the  pos- 
session." 

Actual  possession,  necessary  to  sustain  an 
action  of  trespass,  may  be  shown  by  evi- 
dence of  fencing  or  cultivation,  or  other 
acts  of  exclusive  control  by  an  agent,  with- 
out  residence  by  anyone.  VanBuskirk  v. 
Dunlap,  2  Ohio  Dec.  Reprint,  233. 

But  the  mere  marking  of  trees  around  a 
tract  of  forest  land  is  not  of  itself  posses- 
sion, either  actual  or  constructive,  so  as  to 
sustain  an  action  of  trespass  quare  clauaum 
fregit.  Oatman  v.  Fowler,  43  Vt.  462.  In 
cases  of  trespass  upon  unseated  or  unculti- 
vated lands,  it  is  the  settled  law  that  the 
title  thereto  carries  with  it  a  sufficient 
right  to  sustain  an  action  of  trespass  in 
entering  upon  the  land.  Trexler  v.  Africa, 
33  Pa.  Super.  Ct.  395;  Enterprise  Transit 
Co.  V.  Hazelwood  Oil  Co.  20  Pa.  Super.  Ct. 
127;  Wilkinson  v.  Connell,  supra;  Caldwell 
V.  Walters,  22  Pa.  378;  Miller  v.  Zufall,  113 
Pa.  317,  6  Atl.  350;  Irwin  v.  Patchen,  164 
Pa.  51,  30  Atl.  436;  Yahoola  River  &  C.  C. 
Hydraulic  Hose  Min.  Co.  v.  Irby,  40  Ga. 
479,  14  Mor.  Min.  Rep.  460;  Gent  v.  Lynch, 
23  Md.  58,  87  Am.  Dec.  558;  Miller  v.  Mil- 
ler, 41  Md.  623;  M'Graw  v.  Bookman,  3 
Hill,  L.  265;  Cannon  v.  Hatcher,  1  Hill, 
L.  260,  26  Am.  Dec.  177;  Roys  v.  Cramer, 
12  U.  C.  Q.  B.  165. 

The  court,  in  Safford  v.  Basto,  4  Mich. 
406,  said  that  "a  party  having  the  title  to 
unoccupied  lands  is  constructively  in  pos- 
session, and  may  maintain  trespass  against 
one  who,  without  his  license  or  authority, 
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f regit  but  an  action  to  recover  possession  of 
real  estate.  There  the  complaint  alleged: 
''That  the  said  defendant  continues  to  assert 
her  claim  of  title  against  this  plaintiff  to 
said  premises,  to  deny  plaintiff's  right  there- 
in and  asserts  her  determination  to  prevent 
the  use  and  enjoyment  of  said  premises  by 
plaintiff,  or  persons  holding  under  plain- 
tiff, and  to  continue  to  use  and  occupy  it  for 
her  own  benefit;  rendering  it  necessary  for 
plaintiff  to  apply  to  this  court  for  relief  and 
for  the  protection  of  his  title."  There  was 
no  allegation  that  the  plaintiff  was  in  pos- 
session, and  that  his  possession  had  been  in- 
vaded by  acts  of  trespass.  On  the  contrary, 
the  plaintiff  insisted  that  the  action  was  to 
recover  possession. 

It    is    true    that    in    Shettlesworth    v. 

having  no  color  of  title  to  the  lands,  and 
whose  acts  evince  no  intention  to  retain 
permanent  possession,  enters  upon  them, 
and  cuts  and  carries  away  standing  tim- 
ber." 

A  warrant  and  survey  for  unimproved 
lands  was  held  in  Baker  v.  King,  18  Pa. 
138,  14  Mor.  Min.  Rep.  404,  to  give  to  the 
owner  of  them  a  constructive  possession  of 
the  land  which  will  enable  him  to  maintain 
trespass  for  digging  ore  against  anyone  hav- 
ing no  actual  possession  of  the  locus  in 
quo. 

So,  one  having  title  to  a  mining  claim, 
and  who  has  in  good  faith  complied  with 
the  requirements  essential  to  a  vsClid  loca- 
tion, is  entitled  to  the  exclusive  possession 
of  the  claim,  and  may  maintain  trespass 
against  one  entering  thereon  and  removing 
timber,  although  he  has  not  an  actual  pedis 
possessio  thereof.  McFeters  v.  Pierson,  15 
Colo.  201,  22  Am.  St.  Rep.  388,  24  Pac. 
1076. 

On  the  theory  of  constructive  possession, 
the  court  in  Raub  v.  Heath,  8  Blackf.  575, 
held  that  a  purchaser  of  land  at  a  sher- 
iff's sale,  which  was  vacant  and  unimproved 
At  the  time  of  the  sale  and  when  the  deed 
was  given,  may  maintain  an  action  of  tres- 
pass quare  clausum  freffit.  In  reaching 
this  decision  the  court  relied  upon  Wood  v. 
Mansell,  3  Blackf.  125,  which  was  a  similar 
case. 

And  it  was  held  in  Cressy  v.  Sawyer,  18 
N.  H.  95,  that  the  levy  of  an  execution  up- 
on the  land  of  a  debtor  with  delivery  of 
seisin  and  possession  by  the  officer  enables 
the  judgment  creditor  to  maintain  an  ac- 
tion of  trespass  quare  clausum  fregit 
against  the  judgment  debtor,  who  was 
subsequently  found  to  be  in  possession 
against  the  former's  will.  Tliis  is  based 
on  the  theory,  as  stated  in  Gore  v.  Brazier, 
3  Mass.  523,  3  Am.  Dec.  182,  that  a  cred- 
itor, after  a  regular  levy  and  delivery  of 
possession,  is  regarded  as  being  in  the  ac- 
tual seisin  and  possession  of  the  locus  in 
quOf  and  that  the  judp^ient  debtor  was  re- 
garded only  as  a  tenant  at  sufferance. 

In  Carter  v.  Maryland  &  P.  R.  Co.  112 
Md.  599,  77  Atk  301,  the  facts  showed  that 
30  L.R.A.(N.S.) 


Hughey,  9  Rich.  L.  387;  Parker  v.  Leggett, 
12  Rich.  L.  200,  and  Sims  v.  Davis,  70  S.  C. 
362,  49  S.  E.  872,  it  was  held  that  the  ver- 
dict was  decisive  of  the  title  in  an  action  of 
damages  for  trespass  brought  by  one  in  pos- 
session, when  the  title  was  put  in  issue.  But 
in  none  of  these  cases  is  it  held  that  on  the 
trial  of  the  issue  the  plaintiff  in  possession 
must  assume  the  burden  of  proving  his  titlo 
against  the  world.  As  we  have  seen,  pos- 
session not  obtained  by  a  tortious  act  is 
prima  facie  evidence  of  title,  and  upon  this 
the  plaintiff  may  rest  until  the  defendant 
justifies  his  invasion  of  the  possession  by 
proving  either  title  in  himself,  or  a  license 
to  enter  from  the  true  owner. 

We  conclude,  therefore,  that  if  the  plain* 
tiff  held  possession  of  the  land  not  acquired 

a  deed  described  the  land  in  question,  » 
part  of  which  was  uninclosed  woodland; 
that  the  grantee  had  exercised  acts  of  own- 
ership over  a  certain  tract  as  belonging  to 
the  farm  conveyed  by  the  deed;  and  thai 
those  who  had  known  the  land  between  for* 
ty  and  fifty  years  understood  that  the 
tract  in  question  was  a  parcel  of  the  farm 
conveyed.  In  an  action  of  trespass  quare 
clausum  fregit  the  court  held  that  this  evi- 
dence was  legally  sufiicient  to  show  that  the 
occupant  had  such  possession  as  entitled 
him  to  maintain  the  action. 

But  a  void  patent  to  vacate  lands  will  not 
confer  constructive  possession  of  the  locus 
in  quo  so  as  to  entitle  the  patentee  to 
maintain  an  action  of  trespass,  where  the 
patentee  has  no  actual  possession.  Greer 
V.  Bowling,  21  Ky.  L.  Rep.  1648,  55  S.  W. 
1081. 

An  unrecorded  deed  of  wild  land  is  not, 
of  itself,  sufficient  evidence  of  possession 
by  the  grantee  to  enable  him  to  maintain 
trespass  quare  clausum  fregit  against  an- 
other.    Estes  V.  Cook,  22  Pick.  295. 

Likewise,  the  holder  of  an  invalid  tax 
deed  of  vacant  lands  has,  for  want  of  legal 
title,  no  constructive  possession  of  the  locus 
in  quo  which  will  sustain  an  action  of 
trespass.  Kraus  v.  Congdon,  88  C.  C.  A. 
182,  161  Fed.  18. 

Proof  of  a  grant  from  the  state  to  plain- 
tiff, made  after  the  occurrence  of  the  al- 
leged acts  of  trespass,  has  been  held  to  be 
insufficient  to  show  constructive  possession 
necessary  to  maintain  an  action  of  trespass 
quare  clausum  fregit.  Gordner  v.  Blades 
Lumber  Co.  144  N.  C.  110,  56  S.  E.  60.1. 

Under  the  provisions  of  N.  Y.  Code  Civ. 
Proc.  §  960,  proof  by  plaintiff,  in  an  ac- 
tion for  trespass  upon  unoccupied  lands,  of 
an  unbroken  chain  of  title  in  himself  for 
the  period  of  thirty  years  next  preceding 
the  commission  of  the  act  of  trespass,  will 
be  presumptive  evidence  of  his  ownership 
of  such  lands,  and  entitle  him  to  maintain 
the  action.  Ridgwav  v.  Hawkins,  123  App. 
Div.  15,  107  N.  Y.  Supp.  416. 

Legal  title  will  not,  however,  draw  after 
it   actual    possession   of  the   locus  in   quo. 
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by  the  disseisin  of  the  defendant,  it  was  en- 
titled to  hold  the  land,  and  to  recover  of 
the  defendant  damages  for  invasion  of  its 
possession  and  for  the  cutting  of  timber, 
unless  the  defendant  proved  a  title  in  him- 
self, or  a  license  from  one  proved  to  be  the 
true  owner,  and  that  the  court  was  in  error 
in  charging  otherwise. 

The  court  was  also  in  error  in  charging 
that  if  the  land  in  dispute  was  covered  by 
defendant's  chain  of  title,  then  the  defend- 
ant had  shown  perfect  title  to  the  land,  un- 
less its  title  had  been  defeated  by  adverse 
possession.  The  defendant's  chain  through 
written  instnunents  only  extended  back  to 
1867  and  was  not  connected  with  a  grant 
from  the  state.  Hence  it  was  not  for  the 
court  to  say  that  the  chain  of  title  was  per- 


fect; since  the  jury  must  necessarily  deter- 
mine whether  there  had  been  such  possession 
as  to  presiune  a  grant  from  the  state,  or 
such  adverse  possession  as  would  complete 
its  title. 

The  exception  alleging  error  in  the  follow- 
ing instruction  must  also  be  sustained:  "I 
charge  you  that  if  the  written  instrument 
introduced  by  plaintiff  does  not  cover  the 
land  described  in  this  complaint  he  cannot 
recover.  If  the  written  chain  of  title  intro- 
duced here  by  plaintiff  does  not  cover  and 
embrace  and  convey  the  land  described  in 
the  complaint  he  cannot  recover,  and  if  it 
is  not  covered  by  his  written  chain,  writ- 
ten instruments  here,  that  would  be  a  fail- 
ure on  the  part  of  the  plaintiff  to  establish 
a  written  title  or  written  chain  of  title  to  the 


which  is  actually  in  the  occupancy  of  an- 
other, so  as  to  enable  such  owner  to  main- 
tain an  action  of  trespass  quare  clausum 
f regit.  Wood  v.  Lafayette,  68  N.  Y.  181; 
Percival  v.  Chase,  182  Mass.  371,  05  N. 
E.   800. 

A  plaintiff  who  has  title  to  the  locus  in 
qvo,  out  who  has  never  entered  or  had  pos- 
session, cannot  maintain  an  action  of  tres- 
pass quare  clausum  fregit  against  anoth- 
er who  ha»  actual  pedis  possessio  under 
claim  of  adverse  title.  Peareson  v.  Dans- 
by,  2  Hill,  L.  466;  Pratt  v.  Battels,  28 
Vt.  685. 

An  action  of  trespass  quare  clausum  fre- 
git for  working  a  mining  qlaim  and  remov- 
ing gold  from  the  ground  cannot  be  main- 
tained by  one  not  in  possession  of  the 
claim,  against  another  in  adverse  posses- 
sion of  the  same.  Raffetto  v.  Fiori,  50 
CaL  363,  14  Mor.  Min.  Rep.  469. 

A  purchaser  of  land  at  a  sheriff's  sale 
who  has  not  obtained  actual  possession  of 
the  locus  in  quo  by  ejectment  is  not  en- 
titled to  maintain  an  action  of  trespass 
quare  clausum  fregit  against  one  who  en- 
tered and  removed  the  crops.  Beggs  v. 
Thompson,  2  Ohio,  105,  15  Am.  Dec.  539. 

In  Zom  V.  Haake,  76  Hun,  235,  27  N. 
Y.  Supp.  38,  it  appeared  that  owners  in 
possession  of  adjoining  lots  constructed  a 
fence  on  what  they  supposed  to  be  the  di- 
viding line,  but  which  subsequently  proved 
to  be  entirely  on  the  lot  of  the  plaintiff. 
In  an  action  of  trespass  quare  clausum  fre- 
git upon  the  portion  of  the  lot  on  defend- 
ant's side  of  the  fence,  the  court  held  that 
the  plaintiff,  not  being  in  possession  of 
such  strip  of  land,  could  not  maintain  the 
action. 

In  Bailey  y.  Massey,  2  Swan,  167,  the 
eourt  held  that  where  two  persons  have 
deeds  covering  the  same  lands,  but  neither 
of  whom  had  actual  possession  of  the  prem- 
ises, the  owner  of  the  older  title  is  enti- 
tled, on  the  theory  of  constructive  posses- 
sion, to  maintain  an  action  of  trespass 
quare  clausum  fregit  against  the  owner  of 
the  younger  title  before  the  latter  has  tak- 
en actual  possession  of  the  locus  in  quo, 
30  L.R.A.(N.S.) 


But  the  court  also  held  that. after  the  de- 
fendant had  gone  into  actual  possession  of 
the  premises  claiming  under  an  adverse 
title,  the  plaintiff  could  not,  for  want  of 
actual  possession  in  himself,  maintain  the 
action. 

The  occupancy  of  a  person  put  in  posses- 
sion of  land  to  prevent  others  from  com- 
mitting acts  of  trespass  thereon  is  regard- 
ed  as  the  possession  of  the  owner,  who  is 
the  one  entitled  to  maintain  an  action  of 
trespass  quare  clausum  fregit,  notwith- 
standing the  fact  that  such  agent  or 
employee  is  permitted  to  cultivate  a  part 
of  the  land  for  himself;  the  portion  so  cul- 
tivated is  not  regarded  as  in  his  exclusive 
possession  for  the  purposes  of  the  action. 
The  court  distinguished  this  case  from 
those  where  the  land  was  in  possession  of  a 
tenant.    Davis  v.  Clancy,  3  M'Cord,  L.  422. 

The  rule  that  actual  possession  of  the 
locus  in  quo  is  essential  to  the  maintenance 
of  an  action  of  trespass  will  not  be  extend- 
ed or  enlarged  by  construction,  so  as  to 
authorize  the  plaintiff  to  maintain  an  ac- 
tion for  trespass  upon  a  portion  of  the 
tract  not  actually  occupied.  Thus,  one 
proving  possession  under  a  patent  of  the 
south  end  of  a  certain  tract  of  land,  the 
construction  of  a  house  thereon,  and  the 
working  of  a  mine,  does  not  show  construc- 
tive possession  of  the  north  end  of  the  tract 
so  as  to  enable  him  to  maintain  an  action 
of  trespass.  Aikin  v.  Buck,  1  Wend.  466, 
19  Am.  Dec.  535. 

And  in  Blackburn  v.  Baker,  7  Port. 
(Ala.)  284,  it  was  held  that  the  actual  oc- 
cupancy of  one  half  of  a  quarter  section  of 
land  does  not  draw  to  its  occupant  the 
possession  of  an  adjoining  quarter  section 
of  unimproved  and  unoccupied  land  over 
which  he  had  exercised  acts  of  ownership, 
as  cutting  logs,  so  as  to  authorize  him  to 
maintain  an  action  of  trespass  quare  clau^ 
sum  fregit  against  one  who  entered  there- 
on and  cut  logs  and  who  was  in  the  occu- 
pancy of  land  as  near  to  the  locus  in  quo 
as  that  occupied  by  the  plaintiff. 

A  person  who  enters  upon  land  without 
title  or  color  of  title  is  deemed  to  be  in 
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land.**  The  plainiff  relied  not  only  on  writ- 
ten  instruments,  but  on  the  claim  of  pre- 
sumption of  a  grant  from  twenty  years'  pos- 
session, and  on  adverse  possession.  Even 
under  the  theory  of  the  case  adopted  by  the 
circuit  judg^,  that  the  plaintiff  could  in  no 
event  recover  without  proof  of  perfect  title, 
the  jury  might  have  found  a  perfect  title 
in  the  plaintiff  from  the  presumption  of 
twenty  years'  possession,  or  from  adverse 
possession  for  ten  years. 

The  court  excluded  evidence  of  the  declar- 
ations of  Mr.  Pritchard,  one  of  the  persons 
under  whom  the  defendant  claims,  as  to  the 


land  lines  and  as  to  trespassing  on  the 
lands  of  the  plaintiff.  These  declarations,  if 
made  while  Mr.  Pritchard  was  owner  of  the 
property,  were  competent.  Ellen  v.  Ellen, 
16  S.  C.  132;  Levi  v.  Gardner,  53  S.  C.  24, 
30  S.  E.  617. 

We  have  covered  in  the  discussion  a  num- 
ber of  the  exceptions  not  particularly  men- 
tioned. The  remaining  exceptions  are  hy- 
percritical and  unsubstantial. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  Circuit  Court  be  reversed 
and  the  cause  be  remanded  to  that  court 
for  a  new  trial. 


possession  of  no  more  land  than  he  ac- 
tually occupies.  Moor  v.  Campbell,  15  N. 
H.  208. 

Sufficiency  of  possession. 

Since  possession  of  the  locus  in  quot  eith- 
er actual  or  constructive,  is  essential  to 
sustain  an  action  of  trespass  quare  clau- 
sum  fregitf  questions  frequently  arise  as 
to  the  sufficiency  of  the  plaintiff's  posses- 
sion to  entitle  him  to  maintain  the  action. 

The  court  in  First  Parish  v.  Smith,  14 
Pick.  297,  said  that  "it  is  a  settled  rule  of 
law,  that  any  actual  possession  of  real  es- 
tate is  sufficient  to  enable  the  party  in 
possession  to  maintain  quare  olauaum  f regit 
against  a  stranger;  and  everyone  must  be 
deemed  a  stranger  who  can  show  no  title 
and  no  elder  possession."  A  similar  state- 
ment of  the  rule  occurs  in  Graham  v.  Peat, 
1  East,  244. 

"It  is  sufficient,  in  an  action  of  trespass," 
said  the  court  in  McCormick  v.  Huse,  66 
111.  315,  "that  the  plaintiff  was  in  the  pos- 
session of  the  property  trespassed  upon. 
It  is  not  necessary  that  his  possession 
should  have  been  an  exclusive  one." 

In  an  action  of  trespass  quare  clausum 
fregit  for  entering  premises  and  taking 
away  a  horse,  a  charge  in  the  declaration 
that  the  "defendant  broke  and  entered 
plaintiff's  close"  was  held  in  Finch  v.  Al- 
ston, 2  Stew.  &  P.  (Ala.)  83,  23  Am.  Dec. 
299,  to  be  a  sufficient  averment  of  posses- 
sion of  the  locus  in  quo  at  the  time  of  the 
alleged  act  of  trespass  to  entitle  the  plain- 
tiff to  maintain  the  action. 

An  entry  upon  land,  partially  fencing 
and  cultivating  the  same,  cutting  timber, 
and  exercising  continuous  public  acts  of 
ownership,  constitute  actual  possession 
thereof  sufficient  to  sustain  an  action  of 
trespass  quare  clausum  fregit  against  an- 
other intruding  without  paramount  title. 
McLean  ▼.  Farden,  61  111.  106. 

And  an  entry  upon  a  parcel  of  land 
with  the  view  of  taking  possession  of  it 
under  a  claim  of  title,  and  marking  the 
lines  by  spotting  the  trees  around  the  tract, 
is  regarded  as  a  sufficient  possession  to 
sustain  an  action  of  trespass  against  one 
who  is  unable  to  show  any  right  to  enter 
upon  the  land.  "It  is  not  necessary,"  said 
the  court,  "to  cultivate  or  to  build  a 
fence,  in  order  to  take  possession  of  land. 
30  L.R.A.(N.S.) 


An  actual  pedis  possessio,  with  a  marking 
of  the  boundaries  by  definite  and  distinct 
monuments,'  is  good  against  one  who  sub- 
sequently comes  without  any  evidence  of  a 
right  to  enter,  and  will  entitle  the  party 
who  has  thus  taken  actual  possession  to 
maintain  ai%  action  of  trespass."  Woods  v. 
Banks,  14  N.  H.  101. 

Evidence  of  the  frequent  cutting  of  wood 
and  timber  on  a  tract  of  woodland  for 
more  than  twenty  years,  under  a  claim  of 
title,  will  support  an  action  of  trespass 
quare  clausum  fregit  against  one  who 
shows  no  title.  Kilborn  v.  Rewee,  8  Gray, 
415. 

Uncontradicted  proof  which  shows  that 
plaintiff,  eighteen  years  before  the  alleged 
trespass  took  place,  took  possession  of  the 
locus  in  quo,  set  out  a  row  of  fruit  trees 
on  its  boundary,  leveled  and  generally  im- 
proved the  ground,  is  sufficient  to  sustain 
plaintiff's  right  to  maintain  an  action  of 
trespass.  McGinnis  v.  Murphy,  23  N.  Y. 
Week.  Dig.  215. 

One  who  showed  that  he  had  been  in 
possession  of  the  locus  in  quo  for  more 
than  thirty  years  before  the  alleged  tres- 
pass was  committed,  under  a  written  in- 
strument purporting  to  convey  the  land 
included  in  the  locus  in  quo,  and  that  he 
had  cleared  and  improved  the  land  and 
actually  occupied  a  portion  thereof,  has 
been  held  to  have  possession  sufficient  to 
enable  him  to  maintain  an  action  of  tres- 
pass against  an  intruder.  Donohue  v. 
Whitney,  133  N.  Y.  178,  30  N.  E.  848. 

Parties  engaged  in  mining  and  using 
ditches  in  the  prosecution  of  that  business 
have  sufficient  possession  of  such  ditches 
as  will  enable  them  to  maintain  an  action 
of  trespass  against  one  having  no  right 
thereto.  Bileu  v.  Paisley,  18  Or.  47,  4 
L.R.A.  840,  21  Pac.  934. 

A  wife,  during  the  absence  of  her  hus- 
band, who  owned  the  house,  was  held  in 
Ford  V.  Schliessman,  107  Wis.  479,  83  N. 
W.  761,  to  be  in  possession  sufficient  to 
enable  her  to  maintain  an  action  of  tres- 
pass against  one  who  entered  therein  late 
m  the  evening  and  made  indecent  demon- 
strations to  her.  The  court  said  that  "in 
the  case  at  bar  we  must  hold  that  the 
plaintiff  was  at  the  time  in  the  exclusive 
possession  of  the  dwelling  house  and  prem- 
ises, as  against  the  defendant;  and  upon 
the  evidence  in  the  record  she  has  the  right 
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to  recover  such  damages  as  she  has  sus- 
tained by  reason  of  such  invasion  of  her 
possession    and    rights." 

And  in  Bieri  v.  Fonger,  139  Wis.  150,  120 
N.  W.  862,  the  court  held  that  a  wife  dur- 
ing the  absence  of  her  husband  was  in 
such  exclusive  possession  of  the  house  and 
premises  as  to  entitle  her  to  maintain  an 
action  of  trespass  against  one  who  wrong- 
fully entered  the  house  for  the  purpose  of 
soliciting   carnal   intercourse. 

A  similar  decision  was  rendered  in  New- 
ell V.  Whitcher,  63  Vt.  689,  38  Am.  Rep, 
703.  In  this  case  it  appeared  that  the 
plaintiff,  who  was  a  blind  girl,  gave  music 
lession  to  the  defendant's  daughters,  and 
was  in  the  habit  of  lodging  in  his  house 
on  the  days  when  she  gave  lessons.  On 
one  occasion  the  defendant  came  to  the 
room  set  apart  for  the  plaintiff,  about  mid- 
night, sat  upon  her  bed,  and  made  repeat- 
ed solicitations  for  sexual  intercourse, 
which  she  repelled.  The  court  held  that 
the  plaintiff's  right  to  her  private  sleeping 
room  during  the  night  was  exclusive,  and 
that  she  was  entitled  to  maintain  an  ac- 
tion of  trespass  quare  clausum  f  regit 
against  the  defendant. 

And  in  Lewis  v.  Ponsford,  8  Car.  &  P. 
687,  there  is  a  dictum  to  the  effect  that  a 
female  servant  of  the  occupant  of  a  house 
has  such  possession  of  her  bedroom  as  will 
enable  her  to  maintain  action  of  trespass 
against  a  wrongdoer  who  forces  himself 
into  it  while  she  is  in  bed. 

A  man  who  constructed  a  house  upon 
the  lands  of  his  wife,  in  which  he  resided 
with  his  wife  and  family,  having  control 
of  the  house,  and  who  owned  the  stock  on 
the  farm,  which  he  operated  in  his  own 
name,  is  entitled  to  maintain  an  action  of 
trespass  against  one  who  violently  broke 
into  and  entered  such  house.  The  court 
said  that  *Hhe  wife  had  the  right  to  con- 
fer upon  her  husband  the  possession  and 
control  of  the  property;  and  if  she  did  so, 
he  was  entitled  to  defend  such  possession 
and  to  maintain  an  action  of  trespass 
against  a  stranger  who  should  unlawfully 
and  forcibly  disturb  him  in  the  enjoyment 
of  it.  In  one  sense,  it  is  true  his  posses- 
sion would  be  hers;  that  is  to  say,  it  would 
not  be  hostile  to  her  title,  and  would  in- 
ure to  her  benefit  as  that  of  a  tenant  in- 
ures to  the  benefit  of  his  landlord;  but, 
nevertheless,  he  would  have  the  right  to 
potect  it  against  a  trespasser."  The  court 
further  said  that  the  jury  was  justified  by 
the  facts  in  finding  that  the  wife  had  put 
the  husband  into  possession  of  the  farm. 
Alexander  v.  Hard,  64  N.  Y.  228. 

The  fact  that  the  plaintiffs  shortly  be- 
fore the  alleged  act  of  trespass  was  commit- 
ted left  the  house  unoccupied  for  a  time 
is  not  sufficient  to  defeat  their  possessory 
title,  where  it  appears  that  they  had  been 
in  possession  of  the  house  and  lot  under 
a  deed,  that  they  locked  up  the  building 
and  placed  it  in  charge  of  an  agent  to  rent 
it.  Holman  v.  Herscher  (  Tex.)  16  S.  W. 
984. 

A  trustee  upon  whom  an  estate  is  set- 
30  L-R.A.(N,S.) 


tied  by  a  decree  of  the  chancery  court  for 
the  benefit  of  a  feme  covert,  who  remained 
in  possession  of  the  premises,  becomes,  up- 
on acceptance  of  the  trust,  in  leg^l  con- 
templation vested  with  the  actual  posses- 
sion, and  may  maintain  an  action  of  tres- 
pass quare  clausum  fregit  against  a  mere 
wrongdoer  although  the  decree  creating  the 
trust  may  be  technically  defective.  Rogers 
V.  White,  1  Sneed,  68. 

The  possession  of  land  by  a  guardian  is 
regarded  as  possession  by  the  ward  so  as 
to  entitle  the  latter  to  maintain,  by  his 
next  friend,  ah  action  of  trespass  for  an 
act  committed  by  the  wrongful  consent  of 
the  guardian.  Johnson  v.  Meyer,  4  Ohio 
Dec.    Reprint,    383. 

A  right  to  the  possession  of  land  by  an 
administrator  of  a  deceased  owner  who  died 
while  in  actual  possession  is  sufiicient  to 
enable  him  to  maintain  an  action  of  tres- 
pass quare  clausum  fregit ,  although  he 
never  was  in  actual  possession.  Carter  v, 
Jackson,  66  N.  H.  364. 

The  occupancy  by  a  widow  of  land  of 
which  she  took  possession  upon  the  death 
of  her  husband,  was  held  in  Byrne  v.  Van 
Hoesen,  5  Johns.  66,  to  be  sufficient  to  en- 
able her  to  maintain  an  action  of  trespass 
quare  clausum  fregit  for  entering  the  close 
and  cutting  down  trees,  on  the  tneory  that 
she  is  entitled  to  possession  by  right  as 
guardian  in  socage  of  her  infant  children. 

The  use  of  a  church  for  divine  worship 
by  a  religious  society,  the  building  being 
kept  locked  when  not  in  use,  is  a  sufficient 
possession  to  enable  the  trustee  of  the  so- 
ciety to  maintain  an  action  of  trespass 
quare  clausum  fregit  against  a  person 
breaking  into  the  building,  although  such 
trustee  is  not  a  regular  or  constant  attend- 
ant at  the  services,  since  the  possession 
of  the  congregation  will  be  regarded  as  his 
possession.  Carrine  v.  Westerfield,  3  A.  K. 
Marsh.    331. 

A  person  who  contracted  with  the  owner 
of  a  close  for  the  purchase  merely  of  a 
growing  crop  of  grass  thereon  was  held  in 
Stevens  v.  Adams,  1  Thomp.  &  C.  587,  to 
have  such  an  exclusive  possession  of  the 
close,  though  for  a  limited  purpose,  as  to 
entitle  him  to  maintain  an  action  of  tres- 
pass quare  clausum  fregit  against  any  one 
entering  the  close  and  taking  the  grass, 
even  with  the  assent  of  the  owners  of  the 
soil. 

A  grant  to  one,  his  heirs,  and  assigns, 
of  all  of  the  trees  standing  and  growing  in 
a  certain  close  forever,  with  a  license  to 
cut  and  carry  them  away,  transfers  an  es- 
tate of  inheritance  in  the  trees  with  an 
exclusive  interest  in  the  soil  so  far  as  it 
may  be  necessary  for  the  support  and  nour- 
ishment of  the  trees,  and  entitles  the  gran- 
tee to  maintain  an  action  of  trespass  quare 
clausum  fregit  a^^ainst  the  owner  of  the 
soil  for  cutting  down  the  trees.  In  reply 
to  the  defense  that  the  plaintiff  could  not 
maintain  trespass  for  breaking  the  close, 
the  court  said:  "Upon  looking  into  the 
cases,  we  are  satisfied  that  the  plaintiff, 
having  an  inheritance  in  the  trees,  and  ftn 
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exclusive  right  in  the  soil  of  the  close,  as 
far  as  was  necessary  for  their  support  and 
nourishment,  may  maintain  trespass  for 
breaking  the  close,  as  well  as  for  cutting. 
It  appears  to  be  a  principle  of  law  well  set- 
tled, that  where  a  man  lias  a  separate  in- 
terest in  the  soil  for  a  particular  use,  al- 
though the  right  of  the  soil  is  not  in  him, 
if  he  be  injured  in  the  enjoyment  of  his  par- 
ticular use  of  the  soil,  he  may  maintain 
trespass  quare  clausum  f regit;  but  not  if 
his  interest  is  in  common  with  others/' 
Clap  V.  Draper,  4  Mass.  266,  3  Am.  Dec. 
215. 

In  reaching  a  decision  in  Clap  v.  Draper, 
supra,  the  court  applied  the  doctrine  an- 
nounced in  Wilson  v.  Mackreth,  3  Burr. 
1824.  In  this  case  it  appeared  that  the 
plaintifT  had  and  exercised  an  exclusive 
right  of  digging  turf  in  a  certain  parcel  of 
land  in  which  he  with  other  tenants  had 
common  pasturage,  the  right  of  the  soil  be- 
ing in  the  lord  of  the  manor,  llie  defend- 
ant dug  and  removed  peats  from  the  place 
in  question,  and  the  court  held  that  the 
plaintiff  was  entitled  to  maintain  an  action 
of  trespass  quare  clausum  f regit  against 
him. 

An  action  of  trespass  quare  clausum  fre- 
gii  by  one  Xvho,  having  the  right  to  enter 
upon  certain  land,  sold  to  another  the  pine 
trees  thereon,  with  the  right  to  enter  to 
cut  and  carry  them  away,  against  the  lat- 
ter for  his  act  in  removing  trees  belonging 
to  the  former.  The  court  said  that  "when 
the  defendant,  being  in  possession  for  the 
purpose  of  removing  the  pine  timber,  goes 
further  and  takes  the  cedar  timber  belong- 
ing to  the  plaintiff,  and  for  the  removal  of 
which  he  is  in  possession,  as  the  exceptions 
show,  such  act  of  the  defendant  is  not  only 
a  violation  of  the  plaintiff's  right  of  prop- 
erty, but  is  a  violation  of  his  possession; 
and  this  cannot  be  affected  by  the  fact  that 
the  defendant  has  the  right  to  go  to  all 
parts  of  the  premises  where  the  pine  tim- 
ber is  to  be  found  to  remove  it.  As  it  is 
only  to  that  extent  that  he  is  to  be  regard- 
ed as  in  possession,  when  he  goes  beyond 
this,  as  he  must  in  all  cases  where  he  at- 
tempts to  take  the  other  timber,  he  becomes 
a  trespasser  on  the  possession  of  the  plain- 
tiff; he  goes  where  he  has  no  right  to  go, 
and  where  he  has  no  possession,  his  posses- 
sion being  limited  by  his  right."  Haskin  v. 
Record,  32  Vt.  575. 

In  Hull  V.  Sanctuary,  68  Vt.  67,  33  Atl. 
809,  the  facts  showed  that  the  defendant 
leased  to  the  plaintiff  the  basement  of  an 
old  mill  to  be  used  for  creamery  purposes, 
and  agreed  to  furnish  water  to  operate  the 
same;  the  water  by  which  power  was  fur- 
nished was  conducted  through  a  ditch  and 
flume  from  a  dam  located  about  half  of  a 
mile  from  the  mill.  In  an  action  of  tres- 
pass quare  clausum  fregit  for  opening  the 
dam  and  thereby  preventing  the  use  of  the 
water  by  plaintiff,  the  court  held  that  the 
lease  did  not  give  the  plaintiff  any  title 
or  interest  in  the  dam  so  as  to  entitle 
him   to  maintain  the  action. 

Tlie  facts  in  First  Pariah  v.  Smith,  14 
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Pick.  207,  showed  that  the  proprietors  of  a 
township,  by  vote,  appropriated  a  parcel  of 
ground  for  the  purpose  of  constructing  a 
meetinghouse  tliereon.  Some  time  after  the 
erection  of  the  building  the  town  was  in- 
corporated and  assumed  entire  charge  of 
its  parochial  affairs.  The  land  surround- 
ing the  meetinghouse  was  known  as  the 
"common"  or  "meetinghouse  land,"  was  al- 
ways open,  and  was  intersected  by  numerous 
ways;  it  was  used  as  a  site  for  horse  sheds, 
as  a  training  field,  as  a  place  for  town 
meetings,  and  for  all  purposes  incident  to 
a  house  of  worship.  Many  years  after  the 
erection  of  the  building  the  proprietors  vot- 
ed to  sell  portions  of  the  grounds,  and  at 
times  had  exercised  other  acts  of  ownership 
over  the  premises.  In  an  action  of  tres- 
pass quare  clausum  fregit  for  plowing  up  a 
part  of  the  grounds,  the  court  held  that 
the  first  parish,  as  successor  of  the  town  in 
its  parochial  capacity,  might,  having  actual 
possession,  maintain  the  action.  The  court 
said  that  the  vote  of  the  proprietors  and 
the  actual  erection  of  the  meetinghouse 
gave  an  actual  possession  of  the  land  to 
the  parish,  sufficient  to  enable  it  to  main- 
tain the  action. 

In  Baltimore  &  O.  R.  Co.  v.  Boyd,  63  Md. 
325,  it  appeared  that  the  city  of  Baltimore 
passed  an  ordinance  opening  a  certain 
street  on  condition  that  the  defendant  rail- 
road company  which  laid  its  tracks  therein 
pay  to  the  city  all  damages  suffered  by  the 
property  owners.  Subsequently  the  dam- 
ages were  paid  as  directed,  but  the  city 
failed  to  distribute  the  money  among  the 
various  property  owners.  In  an  action  of 
trespass  quare  clausum  fregity  the  court 
held  that  there  was  no  such  ouster  or  dis- 
seisin by  the  defendant,  as  will  prevent  the 
plaintiffs  from  maintaining  their  action. 

In  Martin  v.  Tobin,  123  Mass.  85,  the 
court  held  that  a  lessee  who  had  become 
the  owner  of  an  undivided  portion  of  the 
premises  was  entitled  to  the  right  of  pos- 
session as  against  all  persons,  except  the 
one  to  whom  he  had  mortgaged  his  portion 
and  who  had  entered  to  foreclose,  and 
therefore  entitled  to  maintain  an  action  of 
trespass  quare  cluusum  fregit. 

Joint  possession  of  the  locus  in  quo  with 
other  persons  is  sufficient  possession  to  en- 
able the  plaintiff  to  maintain  an  action  of 
trespass  quare  clausum  fregit.  Holly  v. 
Brown,   14  Conn.  255. 

The  possession  of  one  of  the  proprietors 
of  common  lands  is  sufficient  to  avail  the 
corporation,  composed  of  such  proprietors, 
of  the  right  to  maintain  an  action  of  tres- 
pass of  quare  clausum  fregit  without  show- 
ing his  authority  to  act  for  the  others, 
^lonumoi  Great  Beach  v.  Rogers,  1  Mass. 
159. 

Evidence  of  the  possession  of  one  of  two 
plaintiffs,  involving  a  claim  of  the  right 
of  both,  is  admissible  in  an  action  of  tres- 
pass quare  clausum  fregit  as  sliowing  that 
the  action  was  properly  brought.  Kinney 
v.  Service,  01  Mich.  620,  52  N.  W.  53. 

Under    an   Arkansas   statute    it   is   held 
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that  the  payment  of  taxes  on  wild  and  un- 
improved lands,  under  color  of  title,  con- 
stitutes such  possession  for  eacli  successive 
year  in  which  payment  is  made  as  will  en- 
able the  payor  to  protect  the  property 
against  acts  of  trespass.  Towson  v.  Den- 
son,  74  Ark.  302,  86  S.  W.  661;  Price  v. 
Greer,  76  Ark.  426,  88  S.  W.  985. 

But  in  absence  o'f  proof  that  the  taxes 
were  paid  on  such  lands  for  the  year  dur- 
ing which  the  acts  of  trespass  were  alleged 
to  have  been  committed,  the  plaintiff  can- 
not maintain  the  action.  Price  v.  Greer, 
supra. 

An  island,  whether  cultivated  or  not,  is 
sufficiently  inclosed  if  surrounded  by  navi- 
gable water,  to  support  an  action  of  tres- 
pass quare  clausum  fregit.  In  absence  of 
analogous  cases,  the  court  in  this  instance 
applied  the  fence  law,  which  provides  that 
a  deep,  navigable  stream  is  equivalent  to  a 
fence.    Fripp  v.  Hasell,  1  Strobh.  L.  173. 

In  Cook  V.  Rider,  16  Pick.  186,  the  court 
held  that  one  who  entered  up^n  an  uncul- 
tivated and  unappropriated  tract  of  land, 
drove  in  stakes  with  his  initials  on  them  to 
mark  the  extent  of  his  possession  and 
claim,  and  erected  buildings  thereon,  was 
entitled  to  judgment  in  an  action  of  tres- 
pass quare  clausum  f regit  against  another 
who  entered  upon  a  portion  of  the  claim  so 
staked  out,  if  the  jury  find  that  the  plain- 
tiff entered  with  an  intention  to  take  pos- 
session, and  if  they  find  that  the  defend- 
ant knew  or  might  by  the  use  of  ordinary 
care  have  found  out  that  fact,  and  if  such 
mode  of  inclosing  lands  of  that  character 
had  been  acquiesced  in  by  the  people  of 
the  town  in  which  it  was  located,  as  giv- 
ing a  valid  right  of  possession. 

Possession  of  government  lands  by  one 
who  has  filed  his  declaratory  statement  for 
the  purpose  of  pre-empting  the  land,  and 
to  whom  the  government  has  issued  the 
usual  receipt,  is  sufficient  to  enable  the  oc- 
cupant to  maintain  an  action  of  trespass 
quare  clausum  fregit.  Courchaine  v.  Bul- 
lion Min.  Co.  4  Nev.  369,  12  Mor.  Min. 
Rep.  235. 

In  order  to  maintain  an  action  of  tres- 
pass quare  clausum  fregit  upon  public 
lands  under  the  act  of  1837,  it  is  not  nec- 
essary that  the  premises  be  inclosed  by  a 
fence,  or  that  the  plaintiff  should  settle 
on  the  same  tract  of  land  upon  which  the 
trespass  was  committed  or  one  immediately 
adjoining  it.  Gleason  v.  Edmunds,  3  111. 
448. 

Prior  possession  of  public  lands  will  en- 
title the  possessor  to  maintain  an  action 
of  trespass  quare  clausum  fregit.  Grover 
V.  Hawley,  5  Cal.  485. 

A  mere  occupant  of  lands  owned  by  the 
government  may  bring  an  action  of  tres- 
pass quare  clausum  fregit  against  anyone 
who  wrongfully  dispossesses  him.  The 
court  said  that  the  common-law  rule  that 
any  possession  is  sufficient  to  sustain  tres- 
pass against  a  wrongdoer  was  established 
as  a  legal  protection  to  persons  occupying 
land  not  their  own,  and  to  preserve  peace 
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and  quiet.     Duncan  v.  Potts,  5  Stew.  &,  P. 
(Ala.)   82,  24  Am.  Dec.  766. 

But  under  Gen.  Stat,  §  90,  providing  that 
"any  person  settled  upon  any  of  the  pub- 
lic lands  belonging  to  the  United  States 
may  maintain  trespass  quare  clausum  fre- 
git** providing  that  his  claim  is  "marked 
out  so  that  the  boundaries  thereof  may 
be  readily  traced  and  the  extent  of  such 
claim  readily  known,"  and  is  in  actual  pos- 
session of  the  claim,  or  has  made  improve- 
ments thereon  to  the  value  of  $100,  it  was 
held  in  Martin  v.  Pittman,  3  Colo.  App, 
220,  32  Pac.  840,  that  a  settler  who  has 
merely  had  his  claim  surveyed,  put  eight 
logs  in  the  foundation  for  a  cabin  valued 
at  $10,  worked  upon  the  place  about  eleven 
days  grubbing,  which  constituted  all  of  the 
improvements  made,  and  who  had  never  re- 
sided upon  the  tract,  cannot  maintain  an 
action  of  trespass  against  another  who 
entered  upon  the  land,  cut  wild  hay  grow- 
ing thereon  and  "picketed"  his  horses  on  a 
portion  of  the  claim. 

In  International  &  G.  N.  R.  Co.  v.  Tim- 
mermann,  61  Tex.  660,  the  court  held  that 
a  widow  who  for  more  than  four  years  aft- 
er the  death  of  her  husband  had  been  in 
exclusive  possession  of  the  locus  in  quo  as 
her  homestead,  in  which  possession  her 
children  acquiesced,  is  entitled  to  maintain 
an  action  of  trespass. 

A  town  which  has  only  the  care  and  su- 
perintendence of  a  national  road  the  fee  to 
which  is  in  the  state  has  no  such  posses- 
sory right  in  the  road  as  will  enable  it  to 
maintain  an  action  of  trespass  quare  clau- 
sum fregit.  St.  Louis,  V.  &  T.  H.  R.  Co. 
V.   Summit,   3   111.   App.   155. 

A  similar  decision  was  rendered  in  Con- 
ner V.  New  Albany,  1  Black f.  88,  12  Am. 
Dec.  207,  in  which  it  was  held  that  the 
qualified  possession  which  by  law  the  presi- 
dent and  trustees  of  an  incorporated  town 
have  in  the  streets,  is  not  sufficient  to  en- 
able them  to  maintain  an  action  of  tres- 
pass quare  clausum  fregit  for  an  injury 
thereto.  The  court  said  that  "a  street  in 
a  town  is  a  public  highway.  It  is  a  sub- 
ject of  common  use,  and  not  of  exclusive 
possession,  an  incorporeal  hereditament,  in 
which  all  persons  possess  equal  right, — the 
right  of  passing  over  it, — and  is  in  its  na- 
ture incapable  of  being  reduced  into  pos- 
session. But  it  is  a  subject  of  government; 
and  the  government  of  it  is,  by  the  act 
regulating  the  incorporation  of  towns, 
placed  in  the  hands  of  the  corporation. 
They  have  the  power  to  keep  it  in  repair, 
to  remove  nuisances,  etc.;  but  this  pow- 
er is  no  more  than  a  supervisor  possesses 
over  a  common  highway,  and  is  certainly 
of  n  very  different  nature  from  a  posses- 
sion, either  absolute  or  qualified.  Conse- 
quently, no  possessory  right  exists  in  the 
corporation  by  which  the  action  can  be 
supported." 

But    in    case   in   which   the    corporation 
owns  the  freehold  or  has  the  actual  pos- 
session  of  the  soil   of   a   market   place,   it 
has  been   held   that  an   action  of  trespass 
17 
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will  Re  against  one  who  placed  stalls, 
tableSi  etc.,  thereon  without  permission. 
Norwich  v.  Swann,  2  W.  BI.  1116. 

An  action  of  trespass  quare  clausum  fre- 
git  may  be  sustained  upon  a  temporary  in- 
terest in  the  plaintiff,  but  the  settled  rules 
require  such  interest  to  be  entire  or  ex- 
clusive. Thus,  in  Dorsey  v.  Ea^le,  7  Gill 
&  J.  321,  it  was  held  that  the  right  of  in- 
gress and  egress  given  an  outgoing  tenant 
after  the  termination  of  his  lease,  for  the 
only  purpose  of  enabling  him  to  gather  and 
carry  away  the  growing  crops,  is  not  suf- 
ficient to  maintain  an  action  of  trespass 
quare  clausum  f regit  against  the  succeed- 
ing tenant,  to  whom  the  lease  gave  the 
right  to  seed  down  the  field  on  which  such 
crop  stands,  before  it  was  ready  for  the 
gathering.  This  decision  was  based  on  the 
theory  that  the  incoming  tenant  only  was 
entitled  to  the  exclusive  possession  of  the 
locus   in   quo. 

An  action  of  quare  clausum  f regit  will 
lie  at  the  instance  of  a  mere  licensee, 
against  one  who  planted  oysters  within 
the  range  occupied  Iby  the  former  and  who 
subsequently  harvested  the  crop.  Paul  v. 
Hazleton,   37   N.   J.   L.   106. 

The  doctrine  of  the  Paul  Case  was  ap- 
proved and  followed  in  Miller  v,  Green- 
wich Twp.  62  N.  J.  L.  771,  42  Atl.  735,  in 
which  the  court  held  that  one  who  had  a 
parol  license  to  maintain  a  sewer  from  his 
own  land  across  that  of  an  adjoining  own- 
er may  maintain  an  action  of  trespass 
quare  clausum  f regit  against  one  who  in- 
jured or  destroyed  the  sewer  while  cut- 
ting down   a  public   street. 

And  in  Crosby  v.  Wads  worth,  6  East, 
602,  it  was  held  that  one  who  contract- 
ed with  the  owner  of  the  close  for  the 
purchase  of  a  growing  crop  of  grass  to  be 
made  into  hay  by  the  vendee  had  such  an 
exclusive  possession  of  the  close,  though 
for  a  limited  purpose,  that  he  could  main- 
tain trespass  quare  clausum  fregit  against 
one  entering  the  close  and  removing  the 
grass. 

One  having  an  irrevocable  license  con- 
sisting of  a  Tease  under  seal  granting  him 
the  sole  and  exclusive  right  to  cut  and 
carry  away  from  a  certain  pond  all  of 
the  ice  cut  for  private  use  or  as  merchan- 
dise may  maintain  an  action  against  an- 
other for  breaking  and  entering  upon  the 
close  known  as  a  certain  pond,  and  cut- 
ting and  carrying  away  ice.  The  court 
said  that  "it  is  not  necessary  to  discuss 
the  somewhat  nice  questions  whether  the 
plaintiil  had  such  an  interest  in  the  land 
that  he  could  bring  trespass  quare  clau- 
sum, or  whether  he  had  such  property  in 
the  ice  that  he  could  maintain  an  action 
of  trover  against  the  defendants.  He  had 
an  interest  greater  than  a  mere  revoca- 
ble license,  and  could  bring  an  action 
against  Daggett  [the  lessor]  if  he  inter- 
fered with  his  rights  under  the  lease;  he 
had,  as  we  have  said,  a  valuable  right,  and, 
if  a  stranger  unlawfully  encroached  upon 
this  right,  we  can  see  no  reason  why  he 
might  not  maintain  a  proper  action  there- 
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for.'*  Richards  v.  GaufTret,  145  Mass.  486, 
14  N.  E.  635. 

One  who  had  erected  abutments  to  a 
milldam  under  a  parol  license  from  the 
owner  of  the  land  was  held  in  Wilson  v, 
Chalfant,  15  Ohio,  248,  45  Am.  Dec.  574, 
to  have  such  possession  of  the  locus  in  quo 
as  will  enable  him  to  maintain  an  action 
of  trespass  against  another  for  tearing 
down   the   abutments. 

A  grantee  of  the  right  to  convey  water 
through  the  land  of  the  grantor  by  means 
of  a  race  to  the  former's  mill  may  main- 
tain an  action  of  trespass  quare  clausum 
fregit  for  an  injury  to  such  right.  Baer 
V.   Martin,   8   Blackf.  317. 

The  owner  of  only  the  profits  of  the  soil 
may  maintain  an  action  of  trespass  for 
breaking  and  entering  his  close.  Stevens 
V.  Adams,  1  Thomp.  &  C.  587.  The  land  in 
this  case  was  owned  by  the  wife  of  the 
plaintiff. 

A  judgment  in  forcible  detainer  is  suf- 
ficient to  establish  the  right  of  one  in  whose 
favor  it  was  rendered  to  immediate  pos- 
session, and  to  enable  him  to  maintain  an 
action  of  trespass  quare  clausum  fregit. 
Western  Book  &  Stationery  Co.  v.  Jevne, 
78  111.  App.  G68. 

Possession  sufficient  to  enable  one  to 
maintain  an  action  of  trespass  for  break- 
ing and  entering  a  house  is  not  shown  by 
proof  of  the  delivery  to  him  by  the  owner 
of  the  house  of  a  key  thereof  for  the  pur- 
pose of  removing  goods  stored  in  the  build- 
ing.    Davis  V.  Wood,  7  Mo.  162. 

Facts  showing  possession  sufficient  to 
support  an  action  of  trespass  quare  clau- 
sum fregit  were  not  presented  in  United 
Copper  Min.  &  Smelting  Co.  v.  Franks,  85 
Me.  321,  27  Atl.  185.  In  this  case  it  ap- 
peared that  the  plaintiff,  which  claimed 
under  a  sheriff's  deed,  defective  for  ab- 
sence of  a  seal,  worked  the  property  for 
a  year  and  then  ceased  operations.  The 
superintendent  of  the  plaintiff  retained  the 
kevs,  but  the  locks  were  afterwards  taken 
from  the  buildings,  some  of  the  windows 
broken,  the  buildings  allowed  to  become  out 
of  repair,  and  some  of  the  machinery  had 
been  removed.  The  defendant  went  into 
possession  under  a  tax  deed  void  for  ir- 
regularity, and  removed  certain  machinery 
left  on  the  premises.  The  court  held  that 
possession  of  the  plaintiff  was  insufficient 
as  against  the  defendant. 

Proof  in  an  action  of  trespass  quare 
clausum  fregit  that  the  plaintiff,  who  had 
no  title  to  the  locus  in  quo,  was  inclosing 
the  same  when  the  alleged  act  of  trespass 
was  committed,  one  side  being  still  open, 
is  insufficient  to  show  such  actual  posses- 
sion as  will  entitle  him  to  maintain  the 
action.  The  court  said  that  the  doctrine 
of  constructive  possession  can  have  no  ap- 
plication to  a  case  like  this  one,  where  the 
plaintiff  has  no  title  and  relies  upon  his 
naked  actual  possession.  Nelson  v.  Carter 
County  Justices,  1  Coldw.  207. 

The  evidence  in  Bailey  v.  McNeily,  20 
U.  C.  Q.  B.  451,  showed  that  the  husband 
of  the  plaintifif  lived  close  to  the  land  in 
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question,  had  for  many  years  cut  fire 
wood  and  made  sugar  thereon,  and  that  it 
had  been  assessed  to  him  for  some  time. 
Others  had  made  similar  use  of  tlie  land, 
but  not  to  the  same  extent;  it  had  never 
been  inclosed,  and  the  neighbors*  cattle  as 
well  as  his  own  had  been  accustomed  to 
roam  over  it.  A  short  while  before  the 
commencement  of  the  action  the  plaintiff 
had  put  up  a  fence  on  the  land,  and  de- 
fendants put  up  another  within  his  fence. 
In  an  action  of  trespass,  the  court  held 
that  the  plaintiff,  who  showed  no  title,  had 
not  such  possession  as  would  entitle  her  to 
maintain  the  action. 

In  Greaves  v.  Hilliard,  15  U.  C.  C.  P. 
326,  the  only  evidence  of  possession  was 
plaintiff's  entry  upon  and  his  presence  at 
the  sur\'ey  of  the  land  in  question  which 
he  claimed  as  his  own,  but  to  which  he 
showed  no  title.  The  defendant  also  as- 
sisted in  the  survey,  and  did  not  object  to 
plaintiff's  claim  of  right  of  possession,  but 
asserted  his  own  right  to  do  the  acts  com- 
plained of.  The  court  held  that  the  plain- 
tiff presented  no  proof  either  of  actual  or 
constructive  possession  such  as  would  en- 
title him  to  maintain  an  action  of  tres- 
pass. 

The  use,  by  the  owner  of  land  bounded  on 
one  side  by  a  highway,  of  a  strip  of  land 
between  his  own  and  the  traveled  portion 
of  the  highway,  by  moving  a  wall,  plant- 
ing trees,  cutting  brushwood,  and  digging 
up  the « soil  for  fifteen  years,  gives  him  no 
right  of  possession  sufficient  to  sustain  an 
action  of  trespass  quare  clausum  f re  git. 
The  court  said:  "Having  no  fee  in  the  soil 
under  the  deed,  and  having  upon  the  evi- 
dence acquired  none  by  adverse  possession, 
her  right  in  the  premises  was  a  right  of 
way, — an  easement.  For  the  interruption 
of  that  easement  this  action  of  trespass 
quare  clausum  will  not  lie."  Smith  v.  Slo- 
comb,   11  Gray,  280. 

Occasional  use  by  a  mechanic  of  land 
located  near  his  shop,  for  purposes  con- 
nected with  his  trade,  depositing  wood 
thereon,  etc.,  is  not  evidence  of  possession 
sufficient  to  enable  him  to  maintain  an  ac- 
tion of  trespass  quare  clausum  fregit,  since 
there  was  nothing  in  his  use  of  the  land 
that  excluded  others  from  using  it  also,  or 
of  showing  any  intention  on  his  part  of 
excluding  others.  The  court  further  held 
that  evidence,  in  addition  to  the  above, 
that  he  constructed  the  foundation  of  a 
building  upon  the  land,  showed  an  inten- 
tion to  assert  occupation  in  an  absolute 
and  permanent  sense  which  would  entitle 
him  to  maintain  the  action.  Moore  v. 
Hodgdon,   18  N.  H.  144. 

One  who  entered  into  possession  of  land 
under  an  agreement  to  lease  the  same,  but 
who  afterwards  refused  to  execute  a  writ- 
ten lease,  never  acquired  any  right  to  the 
possession  of  the  land,  and  cannot,  there- 
fore, maintain  an  action  of  trespass. 
Welsh  V.  Quaid,  6  N.  Y.  Week.  Dig.  471. 

So,  one  in  possession  as  a  servant  or  em- 

J^loyee  of  the  owner  has  no  interest  in  the 
and  which  will  authorize  him  to  maintain 
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an  action  against  a  trespasser.  Rogers  v. 
Duhart,  97  Cal.  500,  32  Pac.  570. 

A  schoolmaster,  who  has  no  interest  in 
the  school  building  beyond  the  mere  lib- 
erty of  occupying  the  same  during  the 
day  for  the  purpose  of  teaching,  has  no 
such  possession  as  will  entitle  him  to  main- 
tain an  action  of  trespass  against  another 
for  breaking  into  and  entering  the  build- 
ing. Monaghan  v.  Ferguson,  3  U,  C.  Q.  B. 
484. 

In  reaching  the  decision  in  Monaghan  v. 
Ferguson,  supra,  the  court  relied  upon 
Wildbor  v.  Rainforth,  8  Barn.  &  C.  5,  in 
which  it  appeared  that  a  pauper,  who  had 
been  allowed  by  the  overseers  of  the  poor 
to  occupy  a  small  tenement,  went  away 
leaving  her  children  in  the  house;  a  few 
days  thereafter  the  overseer  took  posses- 
sion of  the  place,  put  a  lock  on  the  door 
and  removed  the  children  to  the  workhouse. 
In  an  action  of  trespass  brought  by  the  pau- 
per, the  court  held  that  she  could  not  sue 
in  trespa^,  for  she  was  not  a  tenant  of 
the  premises,  but  was  merely  allowed  to  OO' 
cupy  them  by  the  parish  officers,  the  pos- 
session being  in  fact  theirs. 

One  in  possession  of  a  farm  under  an 
agreement  with  the  owner  to  work  the  same 
on  shares  for  a  single  crop  has  no  such 
possession  of  the  premises  as  will  entitle 
him  to  maintain  an  action  of  trespass 
quare  clausum  fregit  against  another. 
Decker  v.  Decker,  17  Hun,  13;  Bradish  v. 
Schenck,  8  Johns.  151. 

And*  one  whom  a  tenant  permits  to  put 
in  a  crop  of  rye  upon  shares  cannot,  not 
being  in  possession,  maintain  an  action  of 
trespass  for  cutting  and  carrying  away  the 
crop.  McKeeby  v.  Webster,  170  Pa.  624, 
32  Atl.  1096. 

But  one  in  exclusive  possession  of  a  par- 
cel of  land  under  an  agreement  to  work 
the  same  on  shares  may  maintain  an  ac- 
tion in  the  nature  of  trespass  quare  clau- 
sum fregit  against  an  officer  making  an  un- 
lawful entry  under  a  \vrit  of  attachment. 
Darling  v.  Kelly,  113  Mass.  29. 

So,  a  lessee  of  land  on  shares  who  was 
given  exclusive  possession  of  the  land,  and 
entire  charge  and  control  of  the  crops,  may 
maintain  an  action  of  trespass  quare  clau- 
sum against  one  who  entered  and  removed 
a  portion  of  the  crops.  The  court  said  that 
"where  .  ,  .  the  owner  parts  with  his  en- 
tire possession  of  the  land  to  his  lessee  or 
tenant,  and  is  to  receive  his  half  by  way  of 
rent  in  kind,  the  relation  of  tenants  in 
common  [of  the  croj)s]  does  not  exist;  but 
it  is  that  of  lessor  and  lessee.  The  les- 
sor has  no  right  to  disturb  the  lessee  in 
his  possession  or  to  interfere  with  or  take 
his  half,  for,  the  possession  of  the  land 
being  in  the  lessee,  the  property  in  the 
crop  must  necessarily  follow  the  interest 
in  the  land  until  the  time  for  division." 
Warner  v.  Abbey,  112  Mass.  355. 

A  tenant  at  siifTerance  has  no  right  to 
maintain  an  action  of  trespass  quare  clau- 
sum frcffit  ai^ainst  the  landlord,  since  as 
against  the  latter  he  has  no  legal  right  of 
possession  on   which   to   found   the   action. 
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Wilde  V.  Cantillon,  1  Johns.  Gas.  123;  Es- 
ty  V.  Baker,  60  Me.  325,  79  Am.  Dec.  616. 

The  making  of  pole  bridges  over  a  ditch 
on  one  side  of  a  public  road  for  the  pur- 
pose of  driving  cattle  into  a  tract  of  swamp 
land,  the  ranging  of  the  cattle  on  the 
swamp,  and  occasionally  cutting  a  few 
trees,  is  not  such  a  possession  as  will  sus- 
tain an  action  of  trespass.  Morris  v. 
Hayes,  47  N.  C.    (2  Jones,  L.)    93. 

Under  the  rule  that  a  plaintiff  in  tres- 
pass must  show  actual  possession  or  title 
to  the  land,  evidence  that  plaintiff  on  sev- 
eral occasions  rode  along  a  highway  which 
extended  through  the  land  and  had  paid 
taxes  on  the  land  a  few  times  was  held  in 
Powers  V.  Halter,  152  Ala.  636,  44  So.  859, 
to  be  insufficient  to  show  actual  possession 
necessary  to  maintain  an  action  of  trespass 
quare  clausum  f regit. 

The  facts  in  Gaster  v.  Welna,  23  Neb. 
664,  37  N.  W.  466,  showed  that  the  de- 
fendant had  possession  for  four  years  of  a 
certain  tract  of  land  under  a  tax  deed,  and 
used  the  land  as  a  pasture.  The  plaintiff, 
who  had  obtained  a  deed  from  the  gran- 
tee, of  the  patentee,  drove  out  the  cattle  of 
the  defendant  and  constructed  a  fence  around 
the  tract.  The  court  held  that  the  plaintiff 
had  no  such  possession  as  entitled  him  to 
maintain  an  action  of  trespass  against  the 
defendant,  who  broke  down  the  fence  and 
drove  his  cattle  back. 

A  sale  by  a  town  of  all  the  seaweed  that 
may  land  upon  the  town's  beaches  for  the 
ensuing  year  gives  to  the  purchaser  no  such 
possession  of  the  beach  as  will  entitle  him 
to  maintain  an  action  of  trespass  against 
one  entering  upon  the  beach  and  removing 
the  seaw^eed  therefrom.  Speaking  with  ref- 
erence to  the  purchaser's  right  of  posses- 
sion, the  court  said:  ''But  he  acquired  no 
interest  in  the  land.  He  acquired  only  a 
right  to  the  manure  that  might  be  thrown 
thereon,  and  a  license  to  enter  for  the  pur- 
pose of  securing  it  and  taking  it  away.  He 
needed  no  exclusive  right  in  the  land,  nor 
any  separate  interest  in  it,  in  order  to 
obtain  the  full  benefit  of  his  purchase.  .  .  . 
The  gist  of  this  action  is  the  breaking  and 
entering  of  the  plaintiff's  close.  As  he  failed 
to.  prove  that  the  close  was  his,  he  cannot 
recover  damages  for  the  taking  and  carry- 
ing away  of  the  manure,  even  on  proof 
that  it  was  his  property."  Parsons  v. 
Smith,  5  Allen,  678. 

In  an  action  of  trespass  quare  clausum 
f regit  the  circuit  Court  charged  the  jury 
"that  either  the  possession  or  the  right  of 
possession  would  authorize  the  mainte- 
nance of  the  action."  On  appeal  this  charge 
was  held  to  be  erroneous  because  the  right 
of  possession  and  the  right  of  entry  are 
synonymous  terms,  and  authorize  the 
bringing  of  an  action  of  ejectment,  but  not 
of  trespass.  In  commenting  on  the  error 
of  the  trial  judge,  the  court  said:  "It  is 
possible  that  by  the  right  of  possession  the 
court  meant  constructive  possession,  but 
they  are  very  different  in  their  significa- 
tion, and  this  court  cannot  but  think  that 
by  this  charge  the  jury  were  misled,  as 
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there  is  no  proof  of  an  actual  or  construe* 
tive  possession  on  the  part  of  the  plain- 
tiff, and  the  court  cannot  see  upon  what 
principle  this  verdict  was  founded.  .  .  .  ' 
The  court  should  have  charged  the  jury  that 
a  constructive  possession  would  authorize  the 
maintenance  of  this  action  against  a  casual 
trespasser,  where  there  was  no  person  in 
the  adverse  possession  of  the  disputed 
premises.  But  that  the  action  could  not 
be  supported  under  any  other  circum- 
stances, unless  the  plaintiff  were  in  the 
actual  possession  at  the  time  when  the  in- 
jury was  committed."  Polk  v.  Henderson^ 
9  Yerg.  310. 

"The  pursuit  of  game,  the  occasional  cut- 
ting of  trees,  or  gathering  of  herbage  or 
wild  fruits,  and  the  like,"  said  the  court 
in  Moore  v.  Hodgdon,  18  N.  H.  144,  "fur- 
nish no  presumption  that  the  entry  is  made 
for  the  purpose  of  taking  possession ;  in  the 
first  place,  because  they  are  not  excltisive 
in  their  character,  and  may  'Well  consist 
with  like  enjoyment  of  the  land  by  others; 
and,  in  the  second  place,  because  there  is 
nothing  in  such  proceedings  that  indicates 
the  limits  of  the  country  embraced  in  the 
occupation.  But  it  is  otherwise  where  one 
enters  under  a  deed,  which  defines  his 
claim,  or  where  one,  by  a  fence,  attempts 
to  exclude  others,  or  where,  by  the  particu- 
lar use  which  he  makes  of  the  land,  he 
indicates  with  precision  the  extent  to 
which  he  proposes  to  enjoy  it  to  the  ex- 
clusion of  others."  , 

When  several  plaintiffs  seek  to  maintain 
an  action  of  trespass  quare  clausum  fregit, 
it  is  necessary  for  them  to  establish  a 
joint  possession.  Storer  v.  Hobbs,  62  Me. 
144. 

And  where  two  parties  have  a*  concurrent 
or  mixed  possession  of  land,  but  neither 
of  whom  has  any  title  or  exclusive  priority 
of  possession,  one  cannot  maintain  an  ac- 
tion of  trespass  against  the  other.  Thus 
in  Barnstable  v.  Thacher,  3  Met.  239,  it 
was  held  that  a  town  which  took  possession 
of  uninclosed  land  to  which  it  had  no  title, 
and  prohibited  anyone  from  taking  cran- 
berries therefrom  except  upon  compliance 
with  certain  conditions,  cannot  maintain 
an  action  of  trespass  against  persons 
taking  cranberries  from  such  land  under  a 
license  from  one  who  claimed  a  right  to 
the  land  before  the  town  took  possession, 
but  who  could  not  show  any  title  thereto. 

Possession  without  title  or  imder  defective 

title. 

Since  trespass  quare  clausum  fregit  in- 
volves an  injury  to  the  right  of  possession 
of  the  locus  in  quOy  the  question  of  title 
is  not  generally  involved  and  therefore 
is  immaterial  unless  the  plaintiff  relies  up- 
on constructive  possession  which  attaches 
to  the  title  when  the  property  is  not  in 
actual  possession  of  anyone.  The  authori- 
ties sustain  the  rule  that  act\ial  possession 
of  the  locus  in  quo  without  title  or  with  a 
defective  title  is  sufficient  to  sustain  an 
action  of  trespass  quare  clausum  fregit 
against    one    having    no    superior    right. 
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8,  21  N.  W.  803;  Stahl  v.  Grover,  80  Wis. 
650,  50  N.  W.  589;  Reilly  v.  Howe,  101 
Wis.  108,  76  N.  W.  1114. 

English. — Lambert  v.  Stroother,  Wille's 
Rep.  221;   Cary  v.  Holt,  2  Strange,   1238. 

As  was  well  said  by  the  court  in  Myrick 
V.  Bishop,  supra,  "it  is  consistent  with 
first  principles  [that  possession  alone  should 
be  sufficient  to  maintain  an  action  of  tres- 
pass], and  in  fact  would  be  strange  if  it 
were  not  so;  for  wretched  would  be  the 
policy  which  required  the  title  to  be  shown 
in  every  instance  where  the  peaceable  pos- 
session was  disturbed  by  an  intruder  who 
had  no  right.  It  would  tend  to  broils  and 
quarrels,  and,  the  possessor  would  resort 
to  force  to  defend  his  possession  if  the 
law  afforded  him  no  redress." 

"No  principle  is  more  firmly  established," 
said  the  court  in  Mallett  v.  White,  supra, 
"than  that  mere  possession  of  land,  how- 
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ever  recent,  is  a  Bufficicnt  title  to  sup- 
port an  action  of  trespass  against  one 
who  haa  not  a  better  right.  Indeed  the 
person  who  is  in  peaceable  possession  is 
regarded  as  owner,  except  in  a  contest  with 
one  who  shows  a  superior  title."  A  similar 
statement  was  made  in  Catteris  v.  Cowper, 
4  Taunt.  647. 

In  Lankford  v.  Green,  62  Ala.  314,  the 
court  said  that  "the  action  is  trespass 
guare  clauaum  fregit,  and  to  maintain  it, 
the  plaintiff  is  not  bound  to  hhow  title. 
Possession,  whether  founded  on  a  good  or 
bad  title,  will  support  the  action  against 
a  stranger  or  wrongdoer.-  Or,  the  posses- 
sion may  be  tortious,  and  a  wrongdoer 
cannot  justify  or  excuse  an  invasion  of 
and  injury  to  it." 

"A  party  peaceably  in  possession  of 
lands,"  said  the  court  in  Larue  v.  Russell, 
26  Jnd.  386,  "may  maintain  trespass  for 
an  injury  to  his  possession,  thou<;h  the 
trespasser  have  a  better  title  to  the  lands." 

A  plaintiff  in  possession  of  the  locus  in 
quo  is  entitled  to  a  judgment  in  an  ac> 
tion  of  trespass  quare  clausum  fregit,  as 
against  *  one  showing  no  superior  right. 
Jenkins  v.  Palmer,  72  N.  H.  692,  58  Atl. 
42. 

In  an  action  of  trespass  quare  clausum 
fregit,  the  court  in  Sullivan  v.  Clements,  1 
Colo.  261,  holds  that  if  the  plaintiff  does 
not  show  title  to  the  locus  in  quo  he  must 
show  that  he  was  in  actual  possession 
thereof  at  the  time  of  the  alk^ed  act.  A 
similar  statement  was  made  in  Heinrichs 
V.  Terrell,  66  Iowa,  25,  21  N.  W.  171,  and 
in  Oatman  v.  Fowler,  43  Vt.  463. 

Actual  possession  of  land,  though  wrong- 
ful, is  sufficient  to  support  an  action  of 
trespass  quare  clausum  fregit  against  a 
mere  stranger  or  intruder.  Courchaine  v. 
Bullion  Min.   Co.  supra. 

One  in  possession  of  land  under  color 
of  title,  though  the  same  is  defective,  may 
maintain  an  action  of  trespass  against  a 
wrongdoer.  Nelson  v.  Mather,  5  Kan.  161 ; 
Magowan  v.  Branham,  95  Ky.  581,  26  S.  W. 
803;  Douglass  v.  Dickson,  31  Kan.  310,  1 
Pac.  541;  Boyington  v.  Squires,  71  Wis. 
276,  37   N.  W.  227. 

Possession  of  land  without  even  a  claim 
of  title  vests  a  suflicient  right  of  property 
in  the  person  having  such  possession,  to 
enable  him  to  hold  the  land  against  all  of 
the  world  except  the  true  owner;  it  is 
prima  facie  evidence  of  seisin  in  fee.  Gulf, 
C.  &  S.  F.  R.  Co.  v.  Johnson,  supra. 

In  McFarlane  v.  Ray,  14  Mich.  465,  the 
court  said  that  proof  of  possession  of  land 
and  claim  of  title  thereto  under  a  deed 
which  purports  to  convey  it  is  prima  facie 
evidence  of  title  in  an  action  of  trespass 
quare  clausum  fregit  against  one  who  shows 
no  right  in  himself.  A  similiar  statement 
was  made  by  the  court  in  Blaisdell  v.  Rob- 
erts, 37  Me.  239. 

A  declaration  in  trespass  for  cutting  and 
carrying  away  the  trees  of  the  plaintiff 
is  good  without  an  averment  that  the  land 
on  which  the  trees  were  growing  belonged 
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to  the  plaintiff.  Gronour  v.  Daniels,  7 
Blackf.  108. 

Proof  of  title  is  not  necessarv  to  entitle 
a  plaintiff  to  recover  in  an  action  of  tres- 
pass for  breaking  and  entering  plaintiff's 
close,  under  a  petition  which  alleged  his 
title  to  and  possession  of  the  locus  in  quo, 
when  the  defendants  did  not  deny  the 
plaintiff's  possession  or  set  up  any  adverse 
claim  thereto.  Printz  v.  Checney,  11  Iowa, 
4G9. 

A  party  in  possession  of  land  without 
title  or  claim  of  title,  and  claiming  no  in- 
terest therein  further  than  his  mere  pos- 
session thereof  may  maintain  an  action  of 
trespass  quare  clausum  fregit  against  one 
not  having  the  slightest  interest  or  claim 
to  the  land,  for  damage  done  by  the  latter's 
cattle.  The  court  said  that  "trespass  quare 
clausum  fregit  is  a  mere  possessory  action, 
and  may  be  maintained  against  a  mere 
wrongdoer  by  any  person  in  the  possession 
of  the  land  upon  which  the  trespass  is 
committed,  without  any  reference  to  who 
owns  the  land."  Ilefley  v.  Baker,  19  Kan. 
9. 

One  owning  a  house  adjoining  an  alley 
may  maintain  an  action  of  trespass  quare 
clausum  fregit  against  a  municipality  for 
removing  steps  extending  30  inches  into 
the  alley,  and  a  board  walk  and  drain  ex- 
tending in  the  alley  along  the  side  of  the 
house,  where  it  appears  that  the  municipal 
corporation  is  not  the  owner  of  the  alley 
and  has  no  authority  by  law  to  remove 
the  structures  as  nuisances.  New  Windsor 
v.  Stocksdale,  95  Md.  196,  52  Atl.  596. 

A  contractor  in  possession  of  a  parcel 
of  ground  for  the  purpose  of  erecting  a 
building  thereon  has  actual  possession,  and 
is  entitled  to  maintain  an  action  of  tres- 
pass quare  clausum  fregit.  Illinois  &  St. 
L.  R.  &  Coal  Co.  v.  Caldwell,  17  111.  App. 
409. 

One  in  possession  of  a  tract  of  land,  the 
owner  in  severalty  of  a  portion  of  the 
tract  not  objecting  thereto,  may  maintain 
an  action  of  trespass  quare  clausum  fregit 
against  a  mere  stranger.  Preston  v.  Rob- 
inson, 24  Vt.  583;  llibbard  v.  Foster,  24 
Vt.  542. 

A  dowress  in  actual  possession  of  land 
set  off  to  her  is  entitled  to  maintain  an 
action  of  trespass  for  breaking  and  enter- 
ing the  close  and  taking  away  sand,  wood, 
trees,  and  cranberries,  regardless  of  the 
validity  of  the  proceedings  by  which  the 
land  was  set  off  to  her.  Nickerson  v. 
Thacher,   146  Mass.   609,   16  N.  E.  581. 

In  Sweet  land  v.  Stetson,  115  Mass.  49, 
it  appeared  that  each  party  had  as  much 
land  as  the  deed  called  for,  and  that  the 
controversy  was  over  a  strip  1  foot  wide 
on  which  the  fence  between  the  two  lots 
stood.  The  court  held  that  the  plaintiff, 
being  in  possession  of  the  disputed  strip, 
was  entitled  to  maintain  an  action  against 
the  other  party  for  the  tort  in  breaking 
and  entering  the  close  and  pulling  down  the 
fence. 

An    action    of    trespass    guare   clausum 
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fregit  may  be  maintained  for  cutting  and 
carrying  away  timber  from  a  piece  of  land 
in  the  possession  of  the  plaintiff,  who 
claims  title  under  a  patent  issued  to  an 
incompetent  Indian  and  a  deed  from  such 
Indian,  which  had  never  been  approved  by 
the  Secretary  of  the  Interior.  Ihe  court 
said  that  the  plaiirtiff  has  color  of  title 
to  the  locus  in  quo,  and,  however  defective 
such  title  may  be,  yet,  for  the  purposes  of 
this  action,  he  must  be  deemed  to  be  the 
real  owner  of  the  premises,  and  may  re- 
cover for  the  disturbance  of  his  possession, 
"it  would  be  very  bad  policy,"  the  court 
continued,  "to  allow  a  mere  wrongdoer 
after  he  has  committed  a  trespass,  when 
he  is  sued  for  it,  to  interpose  embarrassing 
and  perplexing  questions  of  ownership,  to 
litigate  nice  and  intricate  questions  of 
title,  with  the  party  in  possession,  who 
claims  to  be  the  owner,  and  who  has  color 
of  title."     Nelson  v.   Mather,   supra. 

Actual  possession  of  land  under  an  in- 
valid tax  collector's  deed  is  sufficient  to 
support  an  action  of  trespass  quare  clau- 
sum  fregiU  Maxfield  v.  Wliite  River  Lum- 
ber Co.  74  N.  H.  158,  65  Atl.  832. 

"Even  though  the  [tax]  deed  be  shown 
to  be  in  fact  invalid,"  said  the  court  in 
Douglass  V.  Dickson,  supra,  "yet,  where 
possession  is  taken  and  held  under  it, 
either  personally  or  by  tenant,  such  pos- 
session, being  under  color  and  claim  of 
title,  is  sufficient  evidence  of  title  to  sus- 
tain a  recovery  of  damages  as  against  a 
mere  trespasser." 

Actual  possession  >  of  land  under  claim 
and  color  of  title  of  a  tax  deed  was  held 
in  Kunkel  v.  Utah  Lumber  Co.  29  Utah,  13, 
81  Pac.  897,  4  A.  &  E.  Ann.  Cas.  387,  to 
be  sufficient  to  maintain  an  action  against 
one  who,  without  title  or  right  of  posses- 
sion, entered  upon  the  land  and  removed  a 
building  therefrom. 

One  who  takes  possession  under  a  grant 
from  the  government,  of  more  land  than  his 
grant  conveyed  to  him,  may  maintain  an 
action  of  trespass  against  another  enter- 
ing upon  the  part  not  included  within  the 
grant,  and  removing  trees  therefrom.  Cutts 
F.  Spring,  15  Mass.  135. 

In  Morse  v.  Iman,  42  111.  150,  89  Am. 
Dec.  417,  it  appeared  that  two  parties 
fenced  off  a  piece  of  land  which  they  did 
not  own  in  fee  for  the  purpose  of  using 
the  grass  thereon,  and  without  a  partition 
fence  agreed  that  each  should  use  a  cer- 
tain portion  of  the  tract.  After  thus  oc- 
cupying the  land  for  a  period  of  three 
years,  one  of  the  parties  gave  a  third  per- 
son permission  to  enter  upon  the  land  and 
cut  nay,  and  the  latter  cut  the  same  from 
the  other  party's  portion  of  the  field.  The 
court  held  that  the  plaintiff  was  in  such 
actual  possession  of  the  part  of  the  tract 
assigned  to  him  as  to  maintain  an  action 
of  trespass  against  the  one  so  removing  the 
grass  from  his  part.  In  speaking  of  the 
rights  of  the  occupant,  the  court  said: 
"The  law  is  well  settled,  that  a  person  in 
possession  of  property  may  recover  for 
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damages  done  to  the  property,  as  against 
all  persons  but  the  true  owner,  and  may 
maintain  any  appropriate  action  for  a  re- 
covery  against  any  person  but  the  true 
owner,  precisely  as  if  it  were  his  own.  By 
the  agreement  or  understanding  between 
appellant  [plaintiff]  and  Larson  [the  other 
party  in  possession],  each  was  entitled  to 
hold  and  enjoy  his  portion,  as  they  did, 
in  severalty,  subject  only  to  the  rights  of 
the  ow^ner  of  the  soil.  Either  might  main- 
tain an  action  against  the  other  for  any 
invasion  of  his  possession.  By  their  under- 
standing each  was  in  the  exclusive  posses- 
sion of  his  several  portion.  This  being  so, 
neither  had  the  right  to  license  strangers 
to  enter  on  the  portion  of  the  other.  Ap- 
pellee [defendant]  therefore  acquired  no 
right  to  enter  upon  this  land  and  cut  and 
appropriate  this  hay  by  obtaining  permis- 
sion  from   Larson." 

A  minister  of  a  parish  settled  for  life 
or  a  term  of  years  was  held  in  Cargill  v. 
Sewall,  19  Me.  288,  to  be  entitled  to  main- 
tain an  action  of  trespass  quare  clausum 
fregit. 

One  in  possession  of  another's  land,  to 
take  care  of  the  premises  and  to  prevent 
others  from  doing  injury  to  them,  is  en- 
titled to  maintain  an  action  of  trespass 
quare  clauaum-  fregit*  Russell  v.  Thorn,  1 
Mo.  390. 

Likewise,  the  former  owner  of  a  house 
which  had  been  sold  to  a  municipal  cor- 
poration may,  on  the  ground  that  he  is 
still  in  possession,  maintain  an  action  of 
trespass  against  a  neighbor  who  entered 
and  pulled  down  the  house.  Glass  v.  Dob- 
son,  14  U.  C.  Q.  B.  419. 

And  one  who  sold  his  land  but  remained 
in  possession  thereof  by  the  permission  of 
the  grantee,  which  was  a  town-site  com- 
pany, has  suffijcient  possession  to  maintain 
an  action  of  trespass  against  a  mere  stran- 
ger, although  the  grantee  had  regularly  laid 
out  the  land  as  a  township  site  and  had 
made  and  filed  a  survey.  Sell  v.  Graves, 
16  Mont.  342,  40  Pac.  788. 

A  defendant  in  an  action  to  recover 
land,  who  gives  a  replevy  bond  which  en- 
titles him  to  the  possession  of  the  premises 
as  against  the  plaintiff  until  the  suit  is 
decided  or  the  writ  of  sequestration  is 
quashed,  is  entitled  to  maintain  an  action 
of  trespass  quare  clau8uri%  fregit  against 
one  entering  under  the  authority  of  the 
plaintiff  in  the  action  to  recover  the  land. 
Ldnard  y.  Crossland,  10  Tex.  462,  60  Am. 
Dec.  213. 

The  levy  of  an  execution  under  the  pro- 
visions of  §  4,  chap.  107,  Mass.  Stat.  1844, 
was  held  in  Wellington  v.  Geary,  3  Allen, 
508,  to  be  prima  facie  sufficient  proof  of 
title  to  sustain  an  action  of  trespass  in 
the  nature  of  trespass  quare  clausum  fregit 
against  a  mere  wrongdoer,  without  showing 
that  an  action  to  recover  possession  of  the 
land  had  been  brought  within  a  year  from 
the  return  of  the  execution  on  which  the 
levy  was  made,  as  required  by  such  statute. 

One  in  actual  possession  of  land  under 
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a  deed  thereof  to  commence  in  futuro  may 
maintain  an  action  of  trespass  against  a 
stranger.    Allen  v.  Taft,  6  Gray,  552. 

It  was  held  in  Ashley  v.  Landers,  9  Allen, 
250,  that  an  entry  under  deeds  of  warranty 
upon  land  over  which  a  way  existed  gives 
sufficient  seisin  and  possession  to  sustain 
an  action  of  trespass  for  breaking  and  en- 
tering plaintiiT's  close,  removing  a  fence 
from  the  same,  and  cutting  trees  thereon, 
against  one  showing  no  title  to  justify  his 
acts. 

A  grantee  entering  into  possession  of  land 
belonging  to  infants  under  a  deed  given  by 
their  guardian  may  maintain  an  action  of 
trespass  quare  clausum  fregit  against  a 
third  party,  although  the  deed  is  ineffect- 
ual to  transfer  title.  Todd  v.  Jackson,  26 
N.  J.  L.  526. 

A  railroad  corporation  organized  for  the 
purpose  of  constructing,  maintaining,  and 
operating  a  railroad  within  the  territory  of 
New  Mexico,  acquires  an  interest  in  the 
location  which  has,  in  good  faith,  been  sur- 
veyed, staked  out,  and  adopted,  sufficient  to 
authorize  it  to  maintain  an  action  of  tres- 
pass. Arizona  &,  C.  R.  Co.  v.  Denver  &  R. 
G.  R.  Co.  13  N.  M.  345,  84  Pac.  1018. 

But  a  deed  of  special  warranty  from  a 
person  who  does  not  appear  to  have  had 
any  title  in  himself,  in  absence  of  proof  of 
an  actual  possession  thereunder,  will  not 
authorize  the  grantee  therein  to  maintain 
an  action  of  trespass  quare  clausum  fregit. 
Dugan  V.  Ferguson,  8  Ky.  L.  Rep.  342,  1 
S.  W.  539. 

And  certified  transcripts  of  recorded 
deeds,  one  of  which  purports  to  convey  a 
"portion"  of  the  land  described  in  the  com- 
plaint but  which  fails  to  describe  any  par- 
ticular portion,  and  another  of  which  con- 
veys a  "further  portion,''  and  a  third  the 
"remaining  portion,"  in  absence  of  proof 
showing  title  in  the  grantors,  or  that  the 
grantees  under  such  deeds  were  in  actual 
possession  of  the  locus  in  quo,  are  insuffi- 
cient proof  of  title  to  authorize  the  grantees 
to  maintain  an  action  of  trespass.  Odd 
Fellows'  Sav.  Bank  v.  Turmau  (Cal.)  30 
Pac.  966. 

Likewise,  a  deed  of  release  and  quit- 
claim from  one  who  claimed  to  have  pur- 
chased the  locus  in  quo  at  a  sale  by  a  col- 
lector of  taxes,  in  absence  of  proof  of  ac- 
tual or  constructive  possession  thereunder, 
is  insufficient  to  enable  the  grantee  to  main- 
tain an  action  of  trespass  quare  clausum 
fregit  for  breaking  and  entering  a  certain 
lot  and  carrying  away  trees.  Marr  v. 
Boothby,  19  Me.   150. 

And  in  Savage  v.  Holyoke,  50  Me.  345, 
it  was  held  that  evidence  of  a  quitclaim 
deed  from  one  who  never  had  possession  or 
title  to  the  locus  in  quo  and  which  was  not 
recorded  until  after  the  commission  of  the 
alleged  acts  of  trespass,  without  proof  of 
any  possession  by  the  plaintiff  under  the 
same,  is  insufficient  to  sustain  an  action 
of  trespass  quare  clausum  fregit. 

In  Benjamin  v.  Slaughter,  151  Ala.  445, 
44  So.  468,  it  appeared  that  a  tenant  in 
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common  sold  its  undivided  interest  to 
another,  who  died  before  obtaining  the 
deed;  thereafter,  the  tenant,  cotenant,  and 
administrator  of  the  purchaser  agreed  upon 
a  partition  of  the  land.  The  tenant  shortly 
thereafter  deeded  its  undivided  interest  to 
the  heirs  of  the  purchaser,  and  the  co- 
tenant  deeded  to  the  administrator  the  por- 
tion of  the  land  which  had  been  set  apart 
for  him.  It  also  appeared  that  the  ad- 
ministrator was  one  of  the  heirs  of  such 
purchaser  and  had  gone  into  possession. 
In  an  action  of  trespass  for  cutting  and 
carrying  away  trees,  the  court  held  that 
the  title  of  the  administrator  was  good  as 
against  a  stranger  committing  such  acts, 
and  that  he  was  entitled  to  maintain  the 
action. 

One  who  had  entered  upon  public  lands 
and  had  obtained  a  certificate  of  entry  is 
held  to  be  the  owner  of  such  an  estate 
therein  as  will  enable  him  to  maintain  an 
action  of  trespass.  Gulf,  C.  &  S.  F.  R.  O}. 
V.  Clark,  41  C.  C.  A,  597,  101  Fed.  678. 

A  United  States  Land  Office  certificate 
showing  an  entry  upon  or  purchase  of  gov- 
ernment lands  has  been  held  to  be  com- 
petent evidence  of  title  in  the  one  to  whom 
it  was  issued  to  authorize  him  to  maintain 
an  action  for  injury  to  the  turpentine 
trees  on  such  land.  The  Mississippi  Code, 
§  1959,  provides  that  such  certificate  "shall 
vest  the  full  legal  title  to  such  land  in  the 
person  to.  whom  such  certificate  is  granted; 
his  heirs,  or  assigns,  so  far  as  to  enable 
the  holder  thereof  to  maintain  an  action 
thereon,  and  the  same  shall  be  received 
in  evidence  as  such,  saving  the  paramount 
rights  of  other  persons."  Johnson  v.  Davis, 
91  Miss.  708,  45  So.  979. 

A  report  of  government  commissioners 
appointed  to  adjust  claims  of  citizens  to 
lands  in  the  territory  of  Michigan,  which 
report  had  been  confirmed  by  an  act  of 
Congress,  has  been  held  to  be  equivalent  to 
a  grant,  and  therefore  sufficient  to  author- 
ize him  in  whose  favor  the  report  was  ren- 
dered to  maintain  an  action  of  trespass 
against  persons  who  broke  into  and  en- 
tered the  land  occupied  by  him  for  fishing 
purposes.  Solomon  v.  Grosbeck,  65  Mich. 
540,  36  N.  W.  163. 

One  who  obtained  a  special  warrant  of 
survey  and  procured  a  certificate  of  sur- 
vey to  be  made  and  returned  upon  a  tract 
of  land  which  included  a  parcel  of  vacant 
land  inclosed  by  a  fence  and  held  by  anoth- 
er, and  paid  the  composition  money  upon 
the  certificate  for  the  whole  tract,  and  who 
subsequently  obtained  a  patent  of  the  land, 
may  lawfully  maintain  an  action  of  tres- 
pass quare  clausum  fregit  against  the  one 
who  held  such  parcel  for  a  time,  but  which 
was  abandoned  before  the  patent  was  is- 
sued, for  his  act  in  carrying  away  a  fence. 
Chapline  v,  Harvey,  3  Harr.  &  McH.  396. 

And  it  was  held  in  Gilbert  v.  McDonald, 
94  Minn.  289,  110  Am.  St.  Rep.  368,  102 
N.  W.  712,  that  a  patent  to  government 
lands  will  authorize  the  patentee  to  main- 
tain an  action  of  trespass  for  cutting  and 
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removing  timber,  committed  after  the  date 
of  application  for  the  patent  but  Icforc 
confirmation  thereof. 

A  statute  granting  to  the  owners  of 
parcels  of  land  along  a  certain  river,  and 
their  heirs  and  assigns,  the  right  to  erect 
and  maintain  wharves  extending  to  the 
channel  of  the  river,  gave  the  grantees  a 
possessory  title  to  the  soil  sufficient  to 
enable  them  to  maintain  an  action  of  tres- 
pass for  entering  upon  the  property  and 
filling  up  a  dock.  Hamlin  v.  Pairpoint 
Mfg.  Co.  141  Mass.  51,  6  N.  E.  631. 

A  homestead  entryman  in  actual  posses- 
tion  of  vacant  government  land  may  main- 
tain an  action  of  trespass  against  one  who 
entered  upon  the  land  and  took  away  a 
crop.  Matthews  v.  O'Brien,  84  Minn.  605, 
88  N.  W.  12. 

An  entryman  under  the  homestead  laws 
of  the  United  States,  in  actual  possession 
and  cultivation  of  the  land,  may  maintain 
an  action  of  trespass  although  final  proof 
has  not  yet  been  made.  Wendel  v.  Spokane 
County,  27  Wash.  121,  91  Am.  St.  Rep.  825, 
67  Pac.  576. 

A  receipt  from  a  receiver  of  the  United 
States  land  office  for  the  fees  and  commis- 
sions paid  by  an  applicant  for  a  homestead 
under  the  provisions  of  the  homestead  act 
of  Congress,  was  held  in  Gaither  v.  Lawson, 
31  Ark.  279,  to  be  sufficient  to  authorize 
the  holder  in  possession  to  maintain  an  ac- 
tion of  trespass.  A  similar  decision  was 
rendered  in  Pierce  v.  France,  2  Wash.  81, 
26  Pac.  192,  807. 

—right  of  tenant. 

On  the  theory  that  one  in  actual  posses- 
sion of  the  locus  in  guo,  although  without 
title  thereto,  may  maintain  an  action  of 
trespass  guare  clauaum  f regit j  the  follow- 
ing authorities  sustain  the  right  of  a  tenant 
in  possession  to  maintain  the  action:  Hal- 
ligan  V.  Chicago  &  R.  I.  R.  Co.  15  111.  658; 
Walden  v.  Conn,  84  Ky.  312,  4  Am.  St. 
Rep.  204,  1  S.  W.  537;  Rowland  v.  Raw- 
land,  8  Ohio,  40;  State  v.  Burns,  123  Ind. 
427,  24  N.  E.  154;  Herr  v.  Slough,  2  Browne 
(Pa.)  Ill;  Davis  v.  Clancy,  3  M'Cord  L. 
422;  Roussin  v.  Benton,  6  Mo.  692;  Lin- 
denbower  v.  Bentley,  86  Mo.  515;  Smith  v. 
Fortiscue,  48  N.  C.  (3  Jones,  Lu)  65;  Went- 
worth  v.  Portsmouth  &  D.  R.  Co.  55  N.  H. 
540. 

A  lessee  in  possession  was  held  in  Walker 
V.  Wilson,  8  Bosw.  586,  to  be  entitled  to 
maintain  an  action  of  trespass  for  an  in- 
jury to  his  possession  by  a  debtor  who  en- 
tered the  former's  premises  with  the  mali- 
cious intent  of  provoking  a  quarrel  with 
the  lessee's  clerk  in  case  a  small  debt  should 
not  be  paid. 

A  hunting  club  in  possession  of  a  hunt- 
ing preserve  as  tenant  may  maintain  an 
action  of  trespass  for  breaking  and  enter- 
ing the  close,  without  showing  more  than  a 
prima  facie  ownership  of  the  land  in  the 
lessor.  Kellogg  v.  King,  114  Cal.  378,  55 
Am.  St.  Rep.  74  46  Pac.  166. 
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A  tenant  from  year  to  year  holding  un- 
!er  a  lease  from  the  remainderman,  to 
which  the  life  tenant  has  given  his  con- 
sent, has  sufficient  title  to  maintain  an 
action  of  trespass  quare  clauaum  f regit 
against  a  gas  company  for  destruction  of  a 
potato  crop.  Salimonie  Min.  &  Gas  Co. 
V.  Wagner,  2  Ind.  App.  81,  28  N.  E.  158. 

One  in  possession  of  glebe  land  under  a 
lease  which  is  void  under  the  act  of  13 
Eliz.  chap.  20,  for  nonresidence  of  the 
rector  of  the  parish,  was  permitted  in 
Graham  y.  Peat,  1  East,  244,  to  maintain 
an  action  of  trespass  upon  his  possession 
by  a  wrongdoer.  "Any  possession,"  said 
the  court,  "is  a  legal  possession  against  a 
wrongdoer."  A  similar  statement  occurs 
in  Harker  v.  Birkbeck,  3  Burr.  1563,  and  in 
Chambers  v.  Donaldson,  11  East,  65. 

Possession  sufficient  to  sustain  an  action 
of  trespass  quare  clausum  fregit  was  shown 
in  Harper  v.  Charlesworth,  4  Bam.  &  C. 
574,  in  which  it  appeared  that  the  plaintiff 
paid  a  nominal  rent  to  the  King  for  the 
use  of  a  certain  woodland,  the  wood  there- 
on being  reserved  to  the  Crown,  and  that 
he  exercised  the  privilege  of  shooting  on  the 
land  and  of  removing  the  grass  therefrom. 

The  possession  of  a  tenant  during  the 
pendency  of  an  appeal  from  a  judgment 
rendered  against  him  in  an  action  of  for- 
cible detainer  was  held  in  Tobin  v.  French, 
93  111.  App.  18,  to  be  sufficient  to  authorize 
him  to  maintain  an  action  of  trespass  for 
the  disturbance  of  his  peaceable  occupancy 
of  the  demised  premises. 

A  tenant  in  possession  may  maintain  an 
action  of  trespass  quare  olausum  fregit 
against  another  for  forcibly  entering  upon 
land  and  tearing  down  buildings  thereon. 
Uttendorffer  v.  Saegers,  60  Cal.  496. 

So,  a  tenant  in  possession  may  maintain 
an  action  of  trespass  for  acts  of  another 
in  breaking  down  the  fences.  Foster  v. 
Elliott,  33  Iowa,  216. 

A  life  tenant  may  maintain  trespass 
quare  clausum  fregit  for  entering  and  re- 
moving standing  timber  from  the  property. 
C.  W:  Zimerman  Mfg.  Co.  v.  Daffin,  149 
Ala.  380,  9  L.R.A.(N.S.)  663,  123  Am.  St. 
Rep.  68,  42  So.  858;  Perry  v.  Jefferies,  61 
S.  C.  292,  39  S.  E.  515. 

Tenancy  by  the  courtesy  was  held  in 
Clark  V.  Weeton,  1  Root,  299,  to  entitle  the 
occupant  to  maintain  an  action  of  tres- 
pass. 

The  lessee  of  a  strip  of  land  bordering 
on  a  stream,  leased  for  the  sole  purpose  of 
enabling  the  lessee  to  fish  in  the  stream 
without  asking  permission  to  go  upon  the 
land,  may  maintain  an  action  for  trespass 
in  entering  upon  the  strip  of  land.  Beach 
V.  Morgan,  67  N.  H.  529,  68  Am.  St.  Rep. 
692,  41  Atl.  349. 

In  Salimonie  Min.  &  Gas  Co.  v.  Wagner, 
supra,  it  appeared  that  the  plaintiff  had 
leased  a  tract  of  land  from  the  remainder- 
men, with  the  consent  of  the  life  tenant, 
and  that  the  defendant  had  purchased  the 
land  in  question  subject  to  the  lease  of  the 
plaintiff.  In  an  action  of  trespass  quare 
clausum    fregit    the    court    held    that    the 
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plaintiff  had  sufficient  title  to  sustain  the 
action. 

In  Albin  v.  Lord,  39  N.  H.  396,  the  evi- 
dence showed  that  the  farm  in  question 
was  owned  by  the  wife  in  her  own  right, 
and  that  she  lived  thereon  with  her  hus- 
band and  family;  the  husband  managed 
and  controlled  it,  taking  the  crops,  rente, 
and  profits  of  the  land,  and  disposed  of  the 
wcod,  timber,  and  other  products  as  though 
he  were  the  absolute  owner.  In  an  action 
of  trespass  quare  clausum  fregitf  the  court 
held  that  the  husband  was  presumed  to 
have  the  rightful  and  beneficial  possession 
of  the  farm  as  tenant  of  the  wife  under 
some  satisfactory  arrangement  with  her, 
and  therefore  entitled  to  maintain  the  ac- 
tion. 

An  oral  agreement  by  which  landowners 
gave  another  the  exclusive  right  to  enter 
on  the  land  and  remove  ores  therefrom  for 
a  certain  rent  payable  in  ores  gives  the 
lessee  an  interest  in  the  land  which  will 
enable  him  to  maintain  an  action  of  tres- 
pass. Ganter  v.  Atkinson,  35  Wis.  48,  9 
Mor.  Min.  Rep.  13. 

A  tenant  at  will  may  defend  his  posses- 
sion against  a  mere  intruder.  Marden  v. 
Jordan,  65  Me.  9;  Brown  v.  Bates,  Bravton 
(Vt.)  230;  George  v.  Fisk,  32  N.  H.  32; 
Bick  V.  Hill,  27  Mo.  App.  554 

Thus,  in  Covert  v.  Morrison,  49  Mich. 
133,  13  N.  W.  390,  the  court  held  that  a 
widow  whom  the  heirs  at  law  permitted  to 
continue  in  possession  of  the  land  which 
her  husband  had  occupied  as  a  homestead 
may  maintain  an  action  of  trespass  against 
one  intruding  thereon. 

A  tenant  holding  under  a  parol  lease  for 
the  term  of  a  year  may,  although  a  tenant 
at  will,  maintain  an  action  of  trespass 
agaist  one  unlawfully  entering  upon  the 
premises.  Hillhouse  v.  Jennings,  60  S.  C. 
392,  38  S.  E.  596. 

An  action  for  trespass  for  entering  upon 
land  in  possession  of  a  tenant  at  will, 
treading  down  the  grass,  and  throwing 
down  a  fence  erected  by  the  tenant  for 
his  own  convenience,  must  be  brought  by 
the  tenant  in  possession.  Little  v.  Palister, 
3  Me.  6.  A  similar  decision  was  rendered 
in  Bartlett  v.  Perkins,  13  Me.  87. 

In  Catlin  v.  Hayden,  1  Vt.  375,  the  court 
held  that  one  who  entered  as  a  tenant  at 
will,  since  the  lease,  which  was  for  more 
than  a  year,  wa«  created  by  parol,  but  who, 
by  continuing  in  possession,  became  a  tenant 
entitled  to  six  months'  notice  to  quit,  may 
maintain  an  action  of  trespass  quare  clau- 
sum fregit 

In  Dickinson  v.  Goodspeed,  8  Cush.  119, 
the  court  said  that  a  tenant  at  will,  be- 
ing entitled  under  the  statute  to  notice 
to  terminate  his  estate,  is,  until  the  expira- 
tion of  such  notice,  entitled  to  the  lawful 
and  exclusive  .possession  of  the  land,  not 
only  as  against  a  stranger,  but  also  against 
the'  lessor  at  will,  and  therefore  may  main- 
tain an  action  of  trespass  against  one  who 
entered  and  carried  off  a  pump. 

As  to  right  of  landlord  to  maintain  the 
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action  where  the  property  is  in  possession 
of  tenant  at  will,  see  supra. 

— one    in    adverse    possession. 

One  in  adverse  possession  of  land  under 
claim  of  title  may  maintain  an  action  of 
trespass  quate  clauaum  fregit  against 
another  having  no  superior  right  of  pos- 
session. Moore  v.  Cummings  (S.  C.)  69 
S.  E.  154;  Baltimore  A  O.  S.  W.  R.  Co. 
V.  Higgins,  69  111.  App.  412;  Bowley  v. 
Walker,  8  Allen,  21;  Percival  v.  Chase,  182 
Mass.  371,  65  N.  E.  800;  Hart  v.  Doyle, 
128  Mich.  257,  87  N.  W.  219;  Atchison,  T. 
&  S.  F.  R.  Co.  v.  Jones,  110  111.  App.  626; 
Meacham  v.  Fay,  6  Vt.  208;  Pennington  v. 
Lewis,  4  Penn.  (Del.)  447,  66  Atl.  378; 
Pollock  V.  Maysville  &  B.  S.  R.  Co.  103 
Ky.  84,  44  S.  W.  359;  Shields  v.  Heard,  21 
Ky.  L.  Rep.  992,  53  S.  W.  820;  Farmer  v. 
Lyons,  87  Ky.  421,  9  S.  W.  248;  Magowan 
V.  Branham,  95  Ky.  581,  26  S.  W.  803; 
Woodward  v.  Robinson,  67  Me.  665;  Dol- 
loff  V.  Hardy,  26  Me.  545 ;  Knowles  v.  Dow, 
20  N.  H.  135;  M'Colman  v.  Wilkes,  3 
Strobh.  L.  465,  61  Am.  Dec.  637. 

Possession  of  land  under  a  claim  of 
ownership  being  prima  facie  evidence  of 
title  in  the  occupant,  upon  proof  of  such 
possession  and  without  showing  complete 
title,  he  may  maintain  against  a  wrongdoer 
an  action  for  a  trespass  upon  the  prop^ 
erty  committed  while  such  possession  ex- 
isted. Tolbert  v.  Rome,  134  Ga.  136,  67 
S.  E.  540. 

Adverse  possession  of  land  for  a  period 
of  fifteen  years  before  the  commission  of 
any  acts  of  trespass  will  entitle  the  ad- 
verse claimant  to  a  right  of  action  of  tres- 
pass in  entering  upon  such  lands  and  plow- 
ing up  the  same.  Coppag^  v.  Griffith,  19 
Ky.  L.  Rep.  459,  40  S.  W.  908. 

In  North  Carolina  it  is  held  that  one  in 
exclusive  possession  of  a  tract  of  land  under 
color  of  title  may  maintain  an  action  of 
trespass  quare  clauaum  fregit  against  one 
wrongfully  cutting  timber,  even  before  the 
maturity  of  the  title  by  the  expiration  of 
the  statutory  period.  Simmons  v.  Defiance 
Box  Co.   (N.  C.)   69  S.  E.  146. 

One  claiming  title  to  land  by  adverse  pos- 
session for  a  continuous  term  of  fifteen 
years  is  held  to  be  an  "owner"  within  the 
meaning  of  Ky.  Stat.  §  2361,  and  entitled  to 
maintain  an  action  for  trespass  upon  the 
land.  Scroggins  v.  Nave,  133  Ky.  793,  119 
S.  W.  158. 

So,  one  who  has  been  in  continuous  ad- 
verse possession  of  land  for  a  period  of  be- 
tween twenty-five  and  thirty  years  may 
maintain  an  action  of  trespass  against 
another  who  entered  thereon  and  removed 
trees  therefrom.  Tavlor  v.  Burt  &  B.  Lum- 
ber Co.  33  Ky.  L.'Rep.  391,  109  S.  W. 
348. 

But  one  who  enterod  upon  a  tract  of 
land  which  he  claimed,  but  which  is  also 
occupied  by  others  also  claiming  the  same 
as  their  own,  can  acquire  no  title  which 
will  enable  him  to  maintain  an  action  of 
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trespass  in  cutting  and  removing  trees. 
Phillips  V.  Beattyville  Mineral  &  Timber 
Co.  28  Ky.  L.  Rep.  12,  88  S.  W.  1058. 

An  adverse  claimant  to  land  cannot  main- 
tain an  action  of  trespass  where  continuity 
of  possession  is  absent.  Gordner  v.  Blades 
Lumber  Co.  144  N.  C.  110,  56  S.  E.  695; 
Macauley  v.  Kamp,  60  111.  App.  31.  Thus, 
one  who  used  a  piece  of  land  to  pasture 
stock  in  the  summer  and  for  hogs  in  the 
fall  and  winter  when  there  was  feed  for 
them,  during  the  statutory  period,  was  held 
in  Ashcraft  v.  Courtney  (Ky.)  121  S.  W. 
625,  not  to  have  maintained  a  continuous 
possession  required  to  give  title  by  adverse 
possession,  and  therefore  could  not  main- 
tain an  action  of  trespass  for  cuting  timber 
on  the  land. 

One  in  actual  possession  of  a  part  of  a 
tract  of  land  under  a  duly  recorded  deed 
covering  the  entire  tract,  which  is  insuffi- 
cient to  pass  title  and  is  good  only  as  color 
of  title,  has  not  until  after  the  expiration 
of  the  statutory  period  of  seven  years  such 
possession  of  the  residue  of  the  tract  as 
will  authorize  him  to  maintain  an  action  of 
trespass  against  a  person  who  wrongfully 
entered  thereon  and  cut  a  quantity  of  grow- 
ing timber.  Ault  v.  Meager,  112  Ga.  148, 
37  S.  E.  185. 

The  occupation  of  a  portion  of  a  public 
highway  for  a  long  period  of  time  will  not 
give  the  occupant  any  rights  which  will 
enable  him  to  maintain  trespass  against 
the  highway  commissioners  for  their  act  in 
removing  obstructions  he  has  constructed 
therein.  Driggs  v.  Phillips,  103  N.  Y.  77, 
8  N.  E.  514. 

But  in  Restetsky  v.  Delmar  Ave.  &  C.  R. 
Co.  106  Mo.  App.  382,  84  S.  W.  665,  it  was 
held  that  one  who  had  been  in  adverse  pos- 
session of  a  parcel  of  land  adjoining  a 
street,  under  color  and  claim  of  title  for 
the  statutory  period,  may  maintain  an  ac- 
tion against  a  wrongdoer  in  excavating  in 
the  street,  where  the  title  to  the  parcel 
claimed  extends  to  the  center  of  the  street. 

J*  S.  R* 
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Appt. 

(50  Wash.  490,  97  Pac.  501.) 

Master  —  unsafe  device  —  human  as- 
sistance. 

1.  The  mere  fact  that  a  device  for  divert- 
ing sawed  lumber  from  the  live  rolls,  which 
bear  it  away  from  the  saw  to  be  ready  for 
another  machine,  has  become  out  of  repair 
so  that  it  may  fail  to  operate,  does  not  ren- 
der the  master  liable  for  injury  to  the  oper- 
ator of  the  latter  machine  by  the  sticking 
of  a  plank  and  its  bein&^  hit  by  a  following 
one,  if  the  master  has  stationed  men  in  prop- 
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er  places  to  aid  the  device  in  handling  the 
liunber  and  to  prevent  the  planks  from  in* 
terfering  with  each  other,  the  performance 
of  whose  duties  would  have  prevented  the 
accident. 

Same  —  servant's  negligence. 

2.  The  mere  fact  that  a  device  furnished 
by  a  master  may  be  insufficient  of  itself  to 
perform  a  certain  service  does  not  render 
him  liable  to  a  servant  injured  by  its  failure 
to  do  so,  if  he  furnishes  another  servant  to 
assist  the  device,  and  such  assistance  makes 
the  device  perfectly  safe,  so  that  the  injury 
is  caused  by  the  failure  of  the  fellow  serv- 
ant to  perform  his  duty. 

(October   3,   1908.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Snohomish 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  personal 
injuries  alleged  to  have  leen  caused  by  de- 
fendant's negligence.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Cooley  &  Horan,  for  appellant: 

Evidence  which  merely  tends  to  show  that 
the  particular  accident  which  caused  the 
injury  might  not  have  happened  if  a  par- 
ticular precaution  had  been  taken  does  not 
render  the  employer  liable. 

Northern  C.  R.  Co.  v.  Husson,  101  Pa.  1, 
47  Am.  Rep.  600;  Glover  v.  Meinrath,  133 
Mo.  292,  34  S.  W.  72;  Friel  v.  Citizens'  R. 

Note.  —  Liability  of  master  where  ttta- 
chine  which  fails  to  perform  the 
service  for  which  it  was  designed  is 
supplemetUed  by  the  worJc  of  an  em' 
ployee. 

The  foregoing  case  suggests  some  extreme- 
ly interesting  questions.  If  a  mechanical 
device  attached  to  a  machine  for  the  per' 
formance  of  a  part  of  the  master's  work,  as 
it  progresses  becomes  defective  and  fails  to 
do  the  work  which  it  was  designed  to  accom- 
plish, may  the  master  supplement  the  ma- 
chine by  furnishing  a  human  agency  to 
accomplish  the  desired  result?  And  if  the 
master  may  so  supplement  the  machine, 
is  the  employee  so  used  a  fellow  servant 
of  the  employee  who  is  operating  the  ma- 
chine, so  as  to  free  the  master  from  liabili- 
ty to  the  latter  for  injuries  due  to  the 
former's  negligence? 

There  are  possibly  other  cases  in  which 
the  facts  would  present  similar  questions, 
as,  for  example,  where  some  part  of  the  ma- 
chine breaks  and  an  employee  is  set  at 
work  temporarily  perhaps  to  do  the  work 
formerly  accomplished  by  the  machine,  and 
through  his  negligence  another  servant  is 
injured.  But  it  would  appear  that  the  de- 
cisions in  such  cases,  if  there  are  any,  turn 
upon  some  other  of  the  various  questions  of 
the  law  of  master  and  servant,  and  conse- 
quently would  not  be  authority  upon  the 
questions  stated  above. 

And  it  is  to  be  noted  that  these  ques- 
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Co.  115  Mo.  503,  22  S.  W.  498;  Young  v. 
Virginia  &  N.  C.  Constr.  Co.  109  N.  C.  G18, 
14  S.  £.  68;  Innes  y.  Milwaukee,  96  Wis. 
170,  70  N.  W.  1064;  Chicago  &  G.  W.  R. 
Co.  V.  Armstrong,  62  111.  App.  228;  Chicago, 
R.  I.  &  P.  R.  Co.  V.  Lonergan,  118  111.  41,  7 
N.  E.  55. 

The  risk  to  which  an  employer  subjects 
his  employee  does  not  suffice  to  impose  lia- 
bility upon  the  former  as  being  extraordi- 
nary in  its  character,  merely  because  the 
injury  in  a  particular  case  might  possibly 
have  been  prevented  by  some  different  de- 
vice. 

Northern  C.  R.  Co.  v.  Husson,  supra. 

The  negligence  of  the  coemployees  of 
plaintiff,  and  not  the  condition  of  the  skids, 
was  the  proximate  cause  of  the  accident. 

Philadelphia  Iron  k  Steel  Co.  v.  Davis, 
111  1^.  597,  56  Am.  Rep.  305,  4  Atl.  513; 
Barfirw  v.  Standard  Steel  Casting  Co.  154 
Pa.  130,  26  Atl.  12;  Pease  v.  Chicago  &  N. 
W.  R.  Co.  61  Wis.  163,  20  N.  W.  908;  Sul- 
livan V.  Wamsutta  Mills,  155  Mass.  200, 
29  N.  E.  516;  Norfolk  &  W.  R.  Co.  v. 
Brown,  91  Va.  668,  22  S.  E.  496;  Williams 
v.  Central  R.  Co.  43  Iowa,  396;  Cooley, 
Torts,  2d  ed.  73 ;  Stevick  v.  Northern  P.  R. 
Co.  39  Wash.  501,  81  Pac.  999. 

Messrs.  F.  E.  Anderson  and  Coleman 
A  Fogarty,  for  respondent: 

The  proximate  cause  of  an  injury  may  be 
made  up  of  several  elements. 

Williams  v.  Ballard  Lumber  Co.  41  Wash. 
338,  83  Pac.  323;  Eskildsen  v.  Seattle,  29 
Wash.  583,  70  Pac.  64. 

Where  a  defendant's  negligence  is  shown 
to  have  contributed  with  that  of  a  third  per- 
son to  produce  the  proximate  cause  of  an 
injury  to  another,  such  defendant  is  charge- 
able as  if  solely  responsible  for  the  proxi- 
mate cause. 

Costa  V.  Padiflc  Coast  Co.  26  Wash.  138, 
66  Pac.  398;  Howe  v.  West  Seattle  Land  & 
Improv.  Co.  21  Wash.  594,  59  Pac.  495; 
White  v.  Ballard.  19  Wash.  284,  53  Pac. 
159;  Gray  v.  Washington  Water  Power  Co. 
27  Wash.  713,  68  Pac.  360;  Goe  v.  North- 
ern P.  R.  Co.  30  Wash.  654,  71  Pac.  182; 
Eskildsen  y.  Seattle,  supra;  St.  Louis 
Bridge  Co.  v.  Miller,  138  111.  465,  28  N.  E. 
1091;  Martin  v.  North  Star  Iron  Works,  31 


Minn.  407,  18  N.  W.  109;  Chicago,  R.  L  & 
P.  R.  Co.  v.  Sutton,  n  C.  C.  A.  251,  27  U. 
S.  App.  310,  63  Fed.  394;  Postal  Teleg. 
Cable  Co.  V.  Zopfi,  19  C.  C.  A.  605,  43  U.  S. 
App.  141,  73  Fed.  009;  McKenna  v.  Baes- 
sler,  86  Iowa,  197,  17  L.R.A.  310,  53  N.  W. 
103;  Johnson  v.  Northwestern  Teleph.  Exch. 
Co.  48  Minn.  433,  51  N.  W.  225 ;  Liming  v. 
Illinois  C.  R.  Co.  81  Iowa,  246,  47  N.  W. 
06;  Wilder  v.  Stanley,  66  Vt.  145,  20  L.R.A. 
479,  26  Atl.  189. 

Rudkftn,  J.,  delivered  the  opinion  of  the 
court : 

The  defendant  owns  and  operates  a  saw- 
mill at  the  city  of  Everett  in  this  state, 
in  which  the  plaintiff  was  employed  as 
edgerman  at  the  time  of  receiving  the  in- 
juries complained  of  in  this  action.  A  sys- 
tem of  live  rolls  was  installed  and  main- 
tained in  the  mill  for  the  purpose  of  con- 
veying the  sawed  material  from  the  main 
saw  to  the  opposite  end  of  the  mill.  The 
edger  at  which  the  plaintiff  was  employed 
was  situated  about  80  or  100  feet  back 
from  the  main  saw,  and  about  10  feet  to 
the  right  of  the  live  rolls.  Lumber  was  di- 
verted from  the  live  rolls  to  the  edger  deck 
in  the  following  manner:  An  appliance 
known  as  a  "bumper,"  raised  by  means  of  a 
lever,  would  arrest  the  forward  movement 
of  the  lumber  along  the  live  rolls.  The 
weight  of  the  lumber  pressing  down  on  a 
sheet-iron  cover  would  cause  a  system  of 
live  skids  to  rise  automatically,  and  live 
chains  operating  over  the  skids  through 
grooves  would  then  convey  the  lumber  from 
the  live  rolls  to  the  edger  deck.  While  the 
plaintiff  was  employed  about  the  edger  on 
the  morning  of  August  17,  1905,  a  plank  2 
inches  thick,  12  inches  wide,  and  about  40 
feet  long,  was  sent  down  over  the  live  rolls 
by  the  off-bearer.  The  bumper  was  raised 
for  the  purpose  of  diverting  the  plank  from 
the  live  rolls  to  the  edger  deck.  The  end 
of  the  plank  next  to  the  edgerman  was  car- 
ried over  by  the  live  skids,  but  the  opposite 
end  caught  or  dragged  on  the  covering  be- 
tween the  live  rolls.  While  the  plank  was 
in  this  position,  »  heavy  piece  of  timber, 
sent  down  by  the  off-bearer,  struck  it,  and 
drove  it  against  the  plaintiff's  log,  causing 


tions  are  not  really  determined  in  Carlson 
V.  Weyebhaeuseb  Timber  Co.,  or  rather 
the  facts  as  determined  in  that  case  render 
it  unnecessary  for  the  court  to  pass  square- 
ly upon  the  questions  suggested  as  purely 
questions  of  law.  In  the  first  place,  it  is 
held  that  the  master  was  under  no  obli- 
gation to  furnish  the  appliance  complained 
of,  but  might  have  furnished  a  machine 
without  it,  and  have  employed  manual  labor 
to  accomplish  the  same  result,  so  that  neg- 
ligence could  not  be  predicated  of  the  mere 
failure  to  furnish  a  sufficient  appliance. 
30  L.R.A.(N.S.) 


And,  again,  the  court  finds  that  the 
human  a^ncy  supplied  by  the  master  waa 
reasonably  safe  and  sufficient  to  perform 
the  work,  so  that  negligence  could  not  be 
'predicated  of  the  master's  failure  to  fur- 
nish reasonably  safe  appliances  or  agencies. 
In  short,  under  the  circumstances,  no  ground 
is  left  upon  which  to  base  any  negligence  at 
all  on  the  part  of  the  master,  so  that  the 
questions  suggested,  although  before  the 
court,  were  in  reality  eliminated  by  the 
court's  rulings  as  to  the  facts. 

w.  M.  a 
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the  injuries  here  complained  of.  The  follow- 
ing is  the  allegation  of  negligence  set  forth 
in  the  complaint:  "That  at  the  time  afore- 
said the  defendant  operated,  as  a  part  of 
ita  said  mill,  live  rollers  to  carry  the  lum- 
ber sawed  away  from  the  head  saw  in  said 
mill;  that  in  connection  with  said  live  roll- 
ers the  defendant  operated  skids,  on  which 
said  skids  were  live  chains;  that  said  skids 
and  live  chains  were  at  said  time,  and  for 
a  long  time  prior  thereto,  designed  and 
used  to  divert  from  the  live  rollers  and  car- 
ry to  the  edger  deck  all  lumber  to  be  run 
through  said  edger  machine,  and  on  said 
date  the  defendant  negligently  permitted 
said  skids,  live  chains,  and  other  machinery 
to  be  and  remain  in  a  defective,  unsafe,  and 
dangerous  condition,  in  that  said  skids  were 
too  short  and  were  situated  too  low  with 
reference  to  said  live  rollers  and  said  edger 
deck  and  the  cover  hereinafter  mentioned, 
and  were  so  worn  and  loose  at  the  joints 
that,  when  said  skids  were  operated  for  the 
purpose  of  diverting  the  lumber  from  said 
live  rollers  to  said  edger  deck,  as  afore- 
said, said  skids  failed  to  cause  the  lumber 
so  to  be  diverted  to  leave  the  said  live  roll- 
ers and  the  cover  of  the  gearing  adjoining 
said  live  rollers  and  situated  between  the 
said  live  rollers  and  the  said  edger  deck, 
but  permitted  the  lumber,  so  to  be  divert- 
ed as  aforesaid,  to  lie  and  remain  in  dan- 
gerous proximity  to  said  live  rollers."  The 
answer  denied  the  negligence  charged  in  the 
complaint,  and  alleged  contributory  negli- 
gence, negligence  of  a  fellow  servant,  and 
assumption  of  risk.  The  plaintiff  had  judg- 
ment below  and  the  defendant  appeals. 

Error  in  denying  a  motion  for  nonsuit 
and  motion  for  judgment  at  the  close  of  all 
the  testimony  is  the  principal  assignment 
upon  which  the  appellant  relies  for  a  re- 
versal. The  testimony  shows  that  the  live 
skids  to  which  we  have  referred  were  hinged 
on  a  shaft  where  they  connected  with  the 
dead  skids.  Babbitting  was  placed  around 
the  shaft  at  these  points  for  the  purpose  of 
taking  the  wear  occasioned  by  the  turning 
of  the  shaft.  This  babbitting  would  grad- 
ually wear  away  through  the  operations  of 
the  mill,  and  as  it  wore  away,  the  live  skids 
would  naturally  drop  below  the  dead  skids, 
to  the  extent  of  the  wear.  At  the  time  of 
the  accident  complained  of  there  was  testi- 
mony tending  to  show  that  the  two  center 
skids  (there  being  four  in  all)  were  almost 
an  inch  lower  than  the  dead  skids  with 
which  they  were  connected,  although  the  tes- 
timony on  the  part  of  the  appellant  tended 
to  show  that  the  babbitting  was  only  }  of  an 
inch  thick  in  the  first  instance,  and  that 
the  drop  in  the  skids  could  not  exceed  i 
inch.  The  testimony  further  tended  to  show 
that  this  condition  had  existed  for  about  a 
30  L.R.A.(N.S.) 


month  prior  to  the  injury  to  the  respond- 
ent; that  by  reason  thereof  the  live  skids 
had  failed  to  convey  the  lumber  to  the  edger 
deck  as  effectually  as  they  had  prior  to  that 
time ;  that  up  to  about  a  month  prior  to  the 
accident  the  live  skids  had  never  failed  to 
convey  lumber  from  the  live  rolls  to  the 
edger  deck,  unless  the  lumber  caught  on  a 
place  of  bark,  a  knot,  or  some  other  ob- 
struction, so  as  to  prevent  the  live  skids 
from  taking  hold;  and  that  there  was  no 
such  obstruction  under  the  plank  which 
caused  the  injury  to  the  respondent.  If  the 
bare  fact  that  the  live  skids  were  too  low, 
and  that  this  particular  accident  would 
not  have  happened  had  the  skids  been  prop- 
erly adjusted,  is  sufficient  to  fix  liability 
upon  the  appellant,  we  are  not  prepared  to 
say  that  the  verdict  is  unsupported  by  the 
testimony,  but  even  this  is  problematic. 
The  appellant  contends,  however,  that  the 
live  skids  in  question  were  merely  a  labor- 
saving  device;  that  an  employee  was  placed 
in  charge  of  the  live  rolls,  whose  duty  it 
was  to  see  that  one  piece  of  lumber  was  not 
run  down  upon  another;  that  it  had  sta- 
tioned another  employee  at  the  slasher  saw, 
about  40  feet  back  from  the  edger,  provid- 
ed with  a  picaroon,  whose  duty  it  was  to 
pull  the  lumber  from  the  live  rolls  when  for 
any  reason  the  live  skids  failed  to  perform 
their  functions;  and  that  these  different 
agencies  rendered  the  working  place  of  the 
respondent  perfectly  safe,  so  long  as  the  off- 
bearer  and  slash  sawyer  performed  the  du- 
ties assigned  them.  This  contention  must 
be  sustained.  Conceding  that  the  live  skids 
were  too  low  and  out  of  repair,  they  were 
not  inherently  dangerous.  The  only  effect 
that  could  result  from  their  condition  was 
that  they  might  fail  to  convey  the  lumber 
from  the  live  rolls.  But  so  long  as  the  ap- 
pellant had  made  provision  for  such  a  con- 
tingency, and  had  placed  a  man  in  charge 
of  the  live  skids  and  slasher  saw  to  aid 
these  mechanical  devices  in  removing  lum- 
ber from  the  live  rolls,  it  made  the  work- 
ing place  safe.  In  Bajus  v.  Syracuse,  B.  & 
N.  Y.  R.  Co.  103  N.  Y.  312,  57  Am.  Rep. 
723,  8  N.  E.  529,  it  was  contended  that  the 
accident  was  caused  through  the  lessening 
of  the  power  of  a  steam  engine  by  a, defect 
in  the  throttle  valve.  In  answer  to  this 
contention  the  court  said:  "The  defect  in 
the  throttle  valve,  therefore,  had  no  relation 
whatever  to  this  accident,  and  the  plaintiff's 
sole  reliance  for  the  maintenance  of  his 
action  must  be  upon  the  defective  condition 
of  the  fines  and  of  the  main  steam  valve, 
the  sole  consequence  of  which  was  the  di- 
minished power  of  the  engine.  These  de- 
fects may  have  diminished  the  power  of  the 
engine  by  several  horse  power,  so  that  the 
engine,  instead  of  being,  for  instance,  80- 
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horse  power,  was  only  70.  It  matters  not 
that  this  diminished  power  came  from  these 
defects,  nor  how  the  engine  came  to  be  of 
only  70'horse  power.  The  responsibility  for 
the  defects  is  no  greater  than  it  would  have 
been  if  the  defendant  had  furnished  a  new 
engine  of  precisely  the  same  power."  And 
so  here,  if  the  appellant  had  supplied  a 
mechanical  device  to  transfer  one  end  of  the 
lumber  to  tlie  edger  deck,  and  had  stationed 
an  employee  at  the  other  end  to  accomplish 
the  same  result  by  manual  labor,  it  could 
not  be  said  that  it  failed  in  any  duty  it 
owed  to  the  respondent,  provided,  the  two 
agencies  furnished  were  sufficient  to  accom- 
plish the  object  in  view.  The  mere  use  of  a 
defective  appliance,  not  in  itself  dangerous, 
is  not  negligence,  so  long  as  other  safe 
agencies  are  employed  to  supply  its  deficien- 
cies. Nor  was  the  negligence  which  caused 
the  injury  in  this  case  the  joint  or  combined 
negligence  of  the  appellant  and  a  fellow 
servant  of  the  respondent.  If  the  agencies 
supplied  by  the  appellant  for  transferring 
lumber  from  the  live  rolls  to  the  cdger  deck 
were  reasonably  safe  and  sufficient  for  that 
purpose,  and  an  accident  resulted  through 
the  failure  of  a  fellow  servant  to  perform 
the  duty  assigned  him,  the  negligence  of  the 
fellow  servant,  and  not  the  defective  condi- 
tion of  the  skids,  was  the  proximate  cause 
of  the  injury.  Pease  v.  Chicago  &  N.  W. 
R.  Co.  61  Wis.  163,  20  N.  W.  908;  Sullivan 
V.  Wamsutta  Mills,  155  Mass.  200,  29  N.  E. 
516;  Norfolk  &  W.  R.  Co.  v.  Brown,  91  Va. 
668,  22  S.  E.  496;  Williams  v.  Central  R. 
Co.  43  Iowa,  396;  Cooley,  Torts,  2d  ed.  73. 

We  are  therefore  of  opinion  that  the  work- 
ing place  provided  by  the  appellant  was  rea- 
sonably safe,  as  a  matter  of  law,  and  that 
the  respondent  was  not  injured  by  reason 
of  any  negligence  charged  in  the  complaint. 

The  judgment  is  reversed,  with  directions 
to  dismiss  the  action. 

Hadley,  Ch.  J.,  and  Crow  and  Mount, 
JJ.,  concur. 

Petition  for  hehearing  denied. 
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ALFRED   A.    FOSNES,   Appt., 

V. 

DULUTH  STREET  RAILWAY  COMPANY, 

Respt. 

(140  Wis.  455,  122  N.  W.  1034.) 

Street  railway  —  leaving   moving  car 
—  foreigner. 

That  one  injured  by  attempting  to  alight 
from  a  street  car  moving  at  the  rate  of 
30  L.R.A.CV.S.) 


6  miles  an  hour  was  a  foreigner,  recently 
arrived  in  this  country,  and  that  he  did 
not  understand  English,  and  was  inexperi- 
enced in  street  car  travel,  but  had  seen  other 
f passengers  leave  moving  cars,  does  not  re- 
ieve  him  from  the  charge  of  contributory 
negligence  in  making  the  attempt* 

(October  26,  1909.) 

Note.  —  Negligence  of  pasaenger  in  get* 
ting  on  or  off  moving  street  oar. 

This  note  supplements  the  note  appended 
to  Jagger  v.  People's  Street  R.  Co.  38 
L.R.A.  786,  where  the  earlier  cases  are 
collected. 

Negligence  as  matter  of  law. 

Some  courts  seem  to  regard  the  attempt 
on  the  part  of  a  passenger  to  board  or  alignt 
from  a  moving  street  car  as  negligence  per 
se;  at  least,  eiicept  in  rare  cases.  Neff  v. 
Harrisburg  Traction  Co.  192  Pa.  501,  73  Am. 
St.  Rep.  825,  43  Atl.  1020;  Hunterson  v. 
Union  Traction  Co.  205  Pa.  568,  65  Atl.  643 ; 
Boulfrois  v.  United  Traction  Co.  210  Pa. 
263,  105  Am.  St.  Rep.  809,  59  Atl.  1007,  2 
A.  &  E.  Ann.  Cas.  938;  Quinn  v.  Philadel- 
phia Rapid  Transit  Co.  224  Pa.  162,  73  Atl. 
319;  Richmond  Traction  Co.  v.  Williams, 
102  Va.  253,  46  S.  E.  292;  Johnson  v.  St. 
Joseph  R.  Light,  Heat  &  P.  Co.  143  Mo. 
App.  376,  128  S.  W.  243. 

And  though  such  conduct  is  not  regarded 
as  negligence  per  «e,  it  may  become  negli- 
gence as  a  matter  of  law,  because  of  the 
conditions  under  which  the  attempt  is 
made,  an*d  it  has  been  so  held  under  the 
following  circumstances : 

—  where  plaintiff  attempted  to  board  an 
elevated  car  after  the  gate  was  closed  and 
the  car  had  started.  Lautercr  v.  Manhattan 
R.  Co.  63  C.  C.  A.  38,  128  Fed.  540; 

—  where  plaintiff  stepped  off  backward 
from  a  car  going  6  or  6  miles  per  hour. 
Birmingham  R.  Light  &  P.  Co.  v.  Glover, 
142  Ala.  492,  38  So.  836; 

—  where  a  passenger  was  injured  in 
stepping  off  a  car  as  it  was  slowing  down 
for  a  stop.  Cosgrove  v.  Consolidated  R. 
Co.  80  Conn.  717,  68  Atl.  249: 

—  where  the  car  was  moving  rapidlv. 
Chicago  City  R.  Co.  v.  Sullivan,  76  111. 
App.  505; 

—  where  a  defect  in  the  car,  claimed  to 
have  been  the  cause  of  the  injury,  was  dan- 
gerous only  in  view  of  the  conduct  of  the 
plaintiff  in  alighting  while  it  was  moving. 
Werbowlsky  v.  Ft.  Wayne  &  E.  R.  Co.  86 
Mich.  236,  24  Am.  St.  Rep.  120,  48  N.  W. 
1097; 

—  where  a  passenger  attempted  to  alight 
after  the  car  had  started,  though  reasonable 
opportunity  to  alight  had  been  afforded. 
Sharcman  v.  St.  Louis  Transit  Co.  103  Mo. 
App.  615,  78  S.  W.  840; 

—  where  the  attempt  to  get  off  while  the 
car  was  in  rapid  motion  was  voluntary. 
Van  Horn  v.  St.  Louis  Transit  Co.  198  Mo. 
481,  95  S.  W.  326; 
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APPEAL  by  plaintiff  from  a  judgment 
of  the  Superior  Court  for  Douglas  Coun- 
ty, dismissing  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to 
have  been  caused  by  defendant's  negligence. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Victor  LInley,  for  appellant : 

The  age,  the  sex,  and  the  experience  of 
the  passenger  are  all  to  be  taken  into  con- 
sideration in  determining  whether  contrib- 
utory negligence  is  to  be  imputed  to  one 
jumping  from  a  moving  train  or  street  car. 

3  Thomp.  Neg.  §§  2878,  2879,  3594,  3595. 

It  is  a  gross  violation  of  duty  toward  a 
passenger  for  the  servants  of  the  carrier  to 
induce  him  to  leave  a  train  while  it  is  in 
motion. 


3  Thomp.  Neg.  §  2879 ;  Atchison,  T.  &  S. 
F.  R.  Co.  V.  Hughes,  55  Kan.  491,  40  Pac. 
919;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Brown,  4 
Tex.  Civ.  App.  435,  23  S.  W.  618. 

Mr.  Frank  A.  Ross,  for  respondent: 

A  passenger  who  undertakes  to  alight 
from  a  car  while  in  motion,  and  is  injured 
while  so  doing,  has  no  claim  against  the 
street  car  company  for  any  damages  sus- 
tained. 

Champane  v.  La  Crosse  City  R.  Co.  121 
Wis.  554,  99  N.  W.  334. 

Timlin,  J.,  delivered  the  opinion  of  the 
court : 

In  this  case  an  objection  to  the  reception 
of  any  evidence  under  the  complaint  wad 
sustained  upon  the  ground   that  no  cause 


— ^where  a  female  passenger  attempted  to 
alight  from  a  rapidly  moving  car.  Scrog- 
gins  V.  Metropolitan  Street  R.  Co.  138  Mo. 
App.  215,  120  S.  W.  731 ; 

— ^where  the  car  failed  to  stop  on  plain- 
tiff's signal,  and  he  attempted  to  board  it, 
though  it  slowed  down  some,  there  being 
no  evidence  that  it  slowed  down  in  response 
to  his  signal.  Reidy  v.  Metropolitan  Street 
R.  Co.  27  Misc.  627,  58  N.  Y.  Supp.  320; 

—where  the  car  slowed  down  only  for  a 
crossing,  and  the  plaintiff  approached  it 
from  the  rear,  out  of  range  of  vision  of  the 
driver,  and  attempted  to  board  it  while  it 
was  moving.  Ebling  v.  Second  Ave.  R.  Co. 
60  App.  Div.  616,  69  N.  Y.  Supp.  1102; 

— ^where  plaintiff,  after  signalling  for  the 
car  to  stop,  stepped  off  before  the  stop  was 
made.  McNeece  v.  Brooklyn  Heights  R.  Co. 
123  App.  Div.  830,  108  N.  Y.  Supp.  317; 

— ^wnere  a  passenger  stepped  off  the  car 
after  it  had  started,  without  notifying  the 
conductor  of  her  intent,  and  after  there  had 
been  a  sufficient  stop.  Lee  v.  Elizabeth,  P. 
&  C.  J.  R.  Co.  69  N.  J.  L.  607,  55  Atl.  100; 

— ^where  plaintiff  went  on  the  front  plat- 
form with  articles  in  his  left  hand,  and 
stepped  off  facing  the  rear,  while  tlie  car 
was  slowing  down  for  him  to  aliglit. 
Bockham  v.  North  Jersey  Street  R.  Co.  (N. 
J.  L.)  66  Atl.  961; 

— ^where  the  car  was  moving  slowly,  and 
about  to  stop  for  plaintiff,  and  there  was  no 
necessity  for  her  to  alight  before  it  stopped. 
Armstrong  v.  Portland  R.  Co.  52  Or.  437,  97 
Pac.  716; 

— where  plaintiff  ran  after  a  car  after  it 
had  started,  and  attempted  to  board  it.  Lee 
7.  Rhode  Island  Co.  (R.  I.)  68  Atl.  475; 

— ^where  a  passenger  alighted  before  reach- 
ing his  stop,  there  being  no  invitation  to 
alight  at  that  point.  Knoxville  Traction 
Co.  V.  Carroll,  113  Tenn.  614,  82  S.  W.  313; 

— ^T^'here  there  was  an  obstruction  in  the 
street  beside  the  track,  near  where  the  at- 
tempt to  board  was  made,  with  which  the 
passenger  came  in  contact  before  reaching 
a  place  of  safety  within  the  car.  Joyce  v. 
Metropolitan  Street  R.  Co.  219  Mo.  344, 
118  S.  W.  21;  Schmidt  v.  North  Jersey 
Street  R.  Co.  66  N.  J.  L.  424,  49  Atl.  438; 
30  L.R.A.(N.S.) 


Berrv  v.  Utica  Belt  Line  Street  R.  Co.  181 
N.  Y.  398,  73  N.  E.  970,  reversing  87  App. 
Div.  620,  83  N.  Y.  Supp.  1102;  Cassio  v. 
Brooklyn  Heights  R.  Co.  59  App.  Div.  617, 
09  N.  Y.  Supp.  208;  Kriedermacher  v. 
Union  R.  Co.  69  Misc.  410,  110  N.  Y.  Supp. 
1113. 

In  Berry  v.  Utica  Belt  Line  Street  R.  Co. 
76  App.  Div.  490,  78  N.  Y.  Supp.  542,  af- 
firmed  without  opinion  in  87  App.  Div.  620, 
83  N.  Y.  Supp.  1102,  however,  where  plain- 
tiff boarded  a  car  as  it  slowed  down,  but 
struck  a  barrier  in  the  street  before  he  had 
time  to  enter  the  car,  because  of  a  sudden 
acceleration  of  speed,  the  court  held  that 
the  question  of  contributory  negligence  was 
for  the  jury. 

Question  for  jury. 

The  overwhelming  weight  of  authority, 
however,  is  to  th«»  effect  that  it  is  not  neg- 
ligence per  86  to  board  or  alight  from  a 
street  car  while  it  is  in  motion,  in  the  ab- 
sence of  circumstances  making  the  attempt 
so  obviously  dangerous  that  it  would  not  be 
made  by  a  person  of  ordinary  prudence,  un- 
der tlie  circumstances,  or,  as  stated  in  New- 
port News  &  O.  P.  R.  &  Electric  Co.  v. 
McCormick,  106  Va.  617,  66  S.  E.  281,  "the 
criterion  being  that  if,  under  all  the  cir- 
cumstances, an  ordinarily  prudent  person 
would  have  been  warranted  in  attempting  to 
alight  from  a  moving  car,  negligence  ought 
not  to  be  imputed  to  a  passenger  who  pur- 
sues that  course.**  Puget  Sound  Electric 
R.  Co.  V.  Felt,  181  Fed.  938;  Brown  v.  Wash- 
ington &  G.  R.  Co.  11  App.  D.  C.  37;  Bir- 
mingham R.  Light  &  P.  Co.  V.  Lee,  153  Ala. 
79,  45  So.  292;  Birmingham  R.  Lierht  &  P. 
Co.  V.  Dickerson,  154  Ala.  523,  45  So.  659; 
Birmingham  R.  Light  &  P.  Co.  v.  Harden, 
156  Ala.  244,  47  So.  327;  Birmingham  R. 
Light  &  P.  Co.  V.  Jung,  161  Ala.  461,  49 
So.  434;  Birmingham  R.  Light  &  P.  Co,  v. 
Girod,  164  Ala.  10,  61  So.  242;  Finkeldev  v. 
Omnibus  Cnble  Co.  114  Cal.  28,  45  Pac.  906: 
Poftton  V.  Denver  Consol.  Tramway  Co.  11 
Colo.  App.  187,  53  Pac*  391,  second  appeal, 
20  Colo.  App.  324,  78  Pac.  10G7:  Betts  v. 
Wibnington  City  R.  Co.  3  Penn.  (Del.)  448, 
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of  action  was  stated  therein.  The  plaintiff 
did  not  ask  leave  to  amend,  and  judgment 
was  granted  dismissing  the  complaint.  No 
error  is  assigned  for  failure  to  grant  leave 
to  amend. 

It  appeared  by  the  complaint  that  the 
^)laintiff,  a  passenger  upon  a  street  railway 
car,  requested  the  conductor  to  let  him  off  at 
a  designated  street,  and  the  conductor  knew 
the  wish  of  the  passenger  to  get  off  at  that 
street,  but  carelessly,  negligently,  and  wan- 
tonly failed  and  neglected  to  stop  the  car  at 
that  street,  without  explanation  to  the  pas- 
senger, and  the  passenger  then  attempted  to 
get  off  the  car  at  this  street  while  the  car 
was  moving  at  the  rate  of  6  miles  an  hour, 
and  in  so  doing  was  accidentally  thrown  to 
the  ground  and  injured.  This  presents  a 
case  of  negligence  on  the  part  of  the  defend- 
ant and  contributory  negligence  on  the  part 


of  the  plaintiff.  Six  miles  per  hour  must 
be  considered  a  considerable  speed,  and,  in- 
deed, a  high  rate  of  speed,  for  the  pur- 
pose of  alighting  from  a  moving  street 
car.  The  ordinary  inference  of  contributory 
negligence  from  such  attempt,  recognized  in 
Cham  pane  v.  La  Crosse  City  R.  Co.  121 
Wis.  654,  99  N.  W.  334,  and  Hardy  v.  Mil- 
waukee Street  R.  Co.  89  Wis.  183,  61  N.  W. 
771,  is  apparently  sought  to  be  overcome 
by  the  pleader  by  the  following  additional 
averments  in  the  complaint:  The  passenger, 
recently  arrived  in  the  United  States  from 
Norway,  did  not  speak  the  English  lan- 
guage, was  inexperienced  in  street  railway 
travel,  and  had  seen  other  passengers  at 
other  previous  times  alight  from  the  cars  of 
the  defendant  while  such  cars  were  in  mo- 
tion at  street  crossings,  and  concluded  that 
he  was  required  to  get  off  the  car  while  it 


53  Atl.  358;  Rome  R.  &  Light  Co.  v.  Keel, 
3  Ga.  App.  769,  60  S.  E.  468;  West  Chicago 
Street  R.  Co.  v.  Dudzik,  67  111.  App.  681 ; 
West  Chicago  Street  R.  Co.  v.  Lups,  74  111. 
App.  426;  Chicago  City  R.  Co.  v.  Meehan, 
77  111.  App.  215;  Canfield  v.  North  Chicago 
Street  R.  Co.  98  111.  App.  1 ;  Bloomington  & 
N.  R.  Co.  V.  Zimmerman,  101  111.  App.  184; 
Pope  V.  Chicago  City  R.  Co.  113  111.  App. 
503 :  ChicaRo  &  J.  Electric  R.  Co.  v.  Lloyd, 
129  111.  App.  156;  North  Chicago  Street  R. 
Co.  V.  Wiswell,  168  111.  613,  48  N.  E.  407, 
affirming  68  111.  App.  443;  Springfield  Con- 
sol.  R.  Co.  V.  Hoeffner,  175  111.  634,  51  N.  E. 
884,  affirming  71  111.  App.  162;  North  Chi- 
cago Street  R.  Co.  v.  Kaspers,  186  111.  246, 
67  N.  E.  849,  afBrming  85  111.  App.   316; 
South    Chicago    City   R.    Co.    v.    Dufresne, 
200  111.  456,  65  N.  E.  1075;  Chicago  Union 
Traction  Co.  v.  Olsen,  211  111.  255,  71  N.  E. 
985;    Chicago  Union  Traction   Co.  v.  Lun- 
dahl,  215  111.  289,  74  N.  E.  155,  aflTirming 
117  111.  App.  220;  Donnellv  v.  Chicago  City 
R.  Co.  235  111.  35,  85  N.  *E.  233,  affirming 
136  111.  App.  204;  Indianapolis  Street  R.  Co. 
v.  Hockett,  159  Ind.  677,  66  N.  E.  39;  Crump 
V.  Davis,   33  Ind.  App.   88,  70  N.   E.  886; 
Root  V.  Des  Moines  Citv  R.  Co.  113  Iowa, 
675,  83  N.  W.  904;   Ford  v.  Paducah  City 
R.  Co.  29  Ky.  L.  Rep.  752,  96  S.  W.  441; 
Sandlin  v.  Lexington  R.  Co.  33  Kv.  L.  Rep. 
518,  110  S.  W.  374;  Jones  v.  Canal  &  C.  R. 
Co.  109  La.  213,  33  So.  200;   United  R.  & 
Electric  Co.  v.  Weir,  102  Md.  286,  62  Atl. 
588;  United  R.  &  Electric  Co.  v.  Rosik,  107 
Md.  138,  68  Atl.  511:  McDonough  v.  Metro- 
politan R.   Co.   137   Mass.   210;    Gordon  v. 
West  End  Street  R.  Co.  175  Mass.  181,  55 
N.  E.  990;   Block  v.  Worcester,  186  ^fass. 
526,  72  N.  E.  77;  Burke  v.  Bay  City  Trac- 
tion &  Electric  Co.   147  Mich.'l72,  110  N. 
W.  524;   Posch  v.  Southern  Electric  R.  Co. 
76  Mo.  App.  601 ;  O'Mara  v.  St.  I^uis  Tran- 
sit Co.   102  Mo.   App.  202,   76   S.   W.  680; 
Dawson  v.  St.  Louis  Transit  Co.   102  Mo. 
App.   277,   76   S.    W.   689;    Maguire   v.   St. 
Louis  Transit  Co.  103  Mo.  App.  459,  78  S. 
W.  838;  McKee  v.  St.  Louis  Transit  Co.  108 
30  L.R.A.(N.S.) 


Mo.  App.  470,  83  S.  W.  1013;  Schmitt  v. 
St.  Louis  Transit  Co.  116  Mo.  App.  445, 
90  S.  W.  421 ;  Green  v.  Metropolitan  Street 
R.  Co.  122  Mo.  App.  647,  99  S.  W.  28;  New 
Jersey  Traction  Co.  v.  Gardner,  60  N.  J. 
L.  571,  38  Atl.  669;  Murphy  v.  North  Jersey 
Street  R.  Co.  71  N.  J.  L.  5,  68  Atl.  1018; 
Wallace  v.  Third  Ave.  R.  Co.  36  App.  Div. 
67,  65  N.  Y.  Supp.  132;  Clinton  v.  Brook- 
lyn Heights  R.  Co.  91  App.  Div.  374,  86  N. 
Y.  Supp.  932;  Holmes  v.  Ashtabula  Rapid 
Transit  Co.  10  Ohio  C.  D.  638;  Norton  v. 
Columbia  Electric  Street  R.  Light  k,  P.  Co. 
83  S.  C.  26,  64  S.  E.  962;  El  Paso  Electric 
R.  Co.  V.  Harry,  37  Tex.  Civ.  App.  90,  83  S. 
W.  736;  Lewis  v.  Houston  Electric  Co.  39 
Tex.  Civ.  App.  626,  88  S.  W.  489;  Barnes 
v.  Dallas  Consol.  Electric  Street  R.  Co. 
(Tex.)  128  S.  W.  367,  reversing  (Tex.  Civ. 
App.)  119  S.  W.  122;  Paul  v.  Salt  Lake  City 
R.  Co.  30  Utah,  41,  83  Pac.  663;  Brown  v. 
Seattle  City  R.  Co.  16  Wash.  465,  47  Pac. 
890. 

In  accordance  with  this  rule,  the  question 
of  plaintiff's  negligence  was  submitted  to 
the  jury  under  the  following  circumstances: 

— ^where  the  car  was  moving  slowly,  even 
though  the  party  stepped  in  an  opposite 
direction  from  that  in  which  it  was  going. 
Birmingham  R.  Light  &  P.  Co.  v.  Dicker- 
son,  supra; 

— ^wherc  the  car  was  slowing  up  near  a 
stop,  and  the  passenger  was  encumbered 
with  bundles.  Birmingham  R.  Light  &  P. 
Co.  V.  Girod,  supra; 

— where  acts  of  defendant's  employees  led 
a  passenger  to  believe  that  the  car  had 
stopped,  though  it  was  in  fact  moving  slow- 
ly when  she  stepped  off.  El  wood  v.  Connec- 
ticut R.  &  Light  Co.  77  Conn.  145,  58  Atl. 
751,  1  A.  &  E.  Ann.  Cas.  779; 

— ^where  plaintiff  was  encumbered  with 
bundles  and  the  car  was  going  3  miles  per 
hour.  Hammond,  W.  &  E.  C.  Electric  R.  Co. 
V.  Antonia,  41  Ind.  App.  335,  83  N.  E.  766; 

— where  the  passenger  lost  his  footing  in 
boarding  the  car  because  of  its  starting 
suddenly,  and  held  on  and  ran  alongside  i^ 
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was  in  motion,  and  supposed  it  was  per- 
fectly safe  for  him  to  get  off  the  car,  al- 
though it  was  moving  at  the  rate  of  6 
miles  an  hour.  Assuming,  in  support  of 
the  complaint,  that  the  conductor  under- 
stood the  language  of  plaintiff,  that  plaintiff 
knew  he  was  approaching  his  intended  place 
of  alighting,  that  this  was  a  proper  and 
useful  place  at  which  to  stop  the  car,  and 
that  the  "other  previous  times"  when  he 
had  seen  passengers  alighting  while  the 
cars  were  in  motion  were  sufficiently  recent 
and  sufficiently  numerous  to  induce  him  to 
believe  this  was  the  American  way,  but  not 
sufficiently  numerous  to  remove  his  inex- 
perience in  street  railway  travel,  still  we 
must  assume  that  tliere  was  no  urgency  be- 
yond the  risk  of  his  being  carried  a 
square  or  thereabouts  past  his  destination. 
Notwithstanding    he    did    not    possess    the 


felicity  of  having  lived  long  in  this  country, 
or  of  speak  in/];  the  English  language,  he 
must  be  considered  a  man  of  ordinary  in- 
telligence. Rahles  v.  J.  Thompson  &  Sons 
Mfg.  Co.  137  Wis.  500,  23  L.R.A.(N.S.)  296, 
118  N.  W.  350,  119  N.  W.  289;  Johanson  v. 
Webster  Mfg.  Co.  139  Wis.  181,  120  N.  W. 
832.  While  it  cannot  be  said  as  matter  of 
law  that,  in  all  cases,  alighting  from  a 
moving  street  car  constitutes  contributory 
negligence,  yet  this  may  justly  be  said  in  a 
case  where  the  party  alighting  is  a  man  of 
full  age  and  ordinary  intelligence,  laboring 
under  no  fright  or  excitement,  confronted 
with  no  exigency,  and  the  car  is,  to  his 
knowledge,  moving  at  the  rate  of  6  miles 
an  hour.  It  follows  that  the  judgment  of 
the  superior  court  should  be  affirmed. 

The  judgment  of  the  Superior  Court  is 
affirmed. 


an  attempt  to  board.  Burger  v.  Omaha  &  C. 
B.  Street  R.  Co.  139  Iowa,  645,  130  Am.  St. 
Rep.  343,  117  N.  W.  35; 

— where  the  conductor  announced  a  stop, 
and  plaintiff  followed  him  to  the  door,  and 
stepped  off  from  the  car,  which  was  running 
smoothly  down  grade  at  night,  thinking  the 
car  had  stopped.  Blue  Grass  Traction  Co. 
V.  Skillman,  31  Ky.  L.  Rep.  480,  102  S.  W. 
809; 

— ^where  a  woman  encumbered  with  bun- 
dles attempted  to  board  a  car  which  was 
just  starting  and  barely  moving.  Pavne  v. 
Springfield  Street  R.  Co.  203  Mass.  425,  89 
N.  E.  536; 

— though  plaintiff  was  a  man  sixty-two 
years  of  age,  weighing  200  pounds,  and 
there  was  some  evidence  that  the  car  was 
going  6  miles  per  hour,  it  appearing  that  the 
conductor  knew  of  plaintiff's  attempt  to 
hoard  the  car,  and  signaled  to  go  ahepd. 
Orth  v.  Saginaw  Valley  Traction  Co. 
(Mich.)  127  N.  W.  330; 

— ^where  a  passenger  who  attempted  to 
board  a  slowly  moving  car  was  thrown  by 
a  sudden  increase  of  its  speed,  and  he  held 
on  too  long  in  attempting  to  get  a  secure 
footing  on  the  platform,  when,  by  letting  go 
promptly,  he  might  have  escaped  injury. 
Leu  v.  St.  Louis  Transit  Co.  110  Mo.  App. 
458,  85  S.  W.  137,  a  former  appeal  of  which 
is  reported  in  106  Mo.  App.  329,  80  S.  W. 
273; 

— ^where  the  motorman,  on  approaching  a 
regular  stop,  applied  the  brake  and  shut  off 
the  power,  thus  leaving  a  person  in  waiting 
to  regard  it  as  an  invitation  to  board,  the 
speed  not  being  such  as  to  make  the  attempt 
obviously  dangerous.  Spencer  v.  St.  Louis 
Transit  Co.  Ill  Mo.  App.  653,  86  S.  W.  593; 
— ^where  the  car  slowed  down  at  the  des- 
tination of  plaintiff,  a  boy  twelve  years  of 
age,  having  practically  no  experience  in  rid- 
ing on  cars,  and  he  alighted  near  the  end  of 
a  high  platform,  over  whicli  he  was  pre- 
cipitated because  of  the  motion  of  the  car. 
which  was  increased  suddenly,  the  court 
saying  that  he  could  not  be  said  to  have 
had  such  experience  and  knowledge  of  the 
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laws  of  motion  as  to  make  him  guilty  of 
contributory  negligence  as  matter  of  law. 
Moeller  v.  United  R.  Co.  133  Mo.  App.  68, 
112  S.  W.  714; 

— ^where  the  car  slowed  down  on  signal, 
and  was  practically  at  a  stop  when  it  start- 
ed suddenly.  Harris  v.  Union  R.  Co.  09  App. 
Div.  385,  74  N.  Y.  Supp.  1012; 

— where  a  passenger  attempted  to  get  off 
when  the  car  slowed  up,  without  notice  to 
the  conductor  of  his  intention.  Ashtabula 
Rapid  Transit  Co.  v.  Holmes,  67  Ohio  St. 
153,  65  N.  E.  877 ; 

— where  the  evidence  conflicted  as  to 
whether  the  injury  was  received  while  plain- 
tiff was  boarding  the  car  when  it  had  slowed 
nearly  to  a  stop  and  started  up  suddenly, 
or  while  hanging  on  and  running  after  the 
car  in  an  effort  to  board  it.  Christie  v.  Gal- 
veston City  R.  Co.  (Tex.  Civ.  App.)  39  S.  W. 
638; 

— ^where  the  car  was  moving  very  slowly, 
only  a.  few  feet  from  a  stop,  an  ordinance  of 
the  city  making  it  an  offense  for  a  person 
to  jump  off  a  moving  street  car  being  ex- 
cluded as  immaterial.  Denison  &  S.  R.  Co. 
V.  Johnson,  36  Tex.  Civ.  App.  115,  81  S.  W. 
780; 

— where  the  car  was  moving  slowly.  Bir- 
mingham R.  Light  &  P.  Co.  v.  Willis,  143 
Ala.  220,  38  So.  1016;  Nilson  v.  Oakland 
Traction  Co.  10  Cal.  App.  103,  101  Pac. 
413;  Central  P.  R.  Co.  v.  Rose,  14  Ky.  L. 
Rep.  204;  Pitard  v.  New  Orleans  R.  &  Light 
Co.  120  La.  925,  45  So.  943;  Hansberger  v. 
Sedalia  Electric  R.  Light  &  P.  Co.  82  Mo. 
App.  566;  Sexton  v.  Metropolitan  Street 
R.  Co.  40  App.  Div.  26,  57  N.  Y.  Supp. 
577; 

— where  an  attempt  to  board  was  made 
when  the  car  slowed  down  nearly  to  a  stop, 
in  response  to  a  passenger's  signal.  Powel- 
son  V.  I'nited  Traction  Co.  204  Pa.  474,  54 
Atl.  282;  Conner  v.  Citizens'  Street  R.  Co. 
105  Ind.  62,  55  Am.  Rep.  177,  4  N.  E.  441. 

Distinction  between  street  and  steam  rail- 
ways. 

While  the   rule   above   set   forth   ia   %\\e 
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one  generally  applied  to  Bteara  railroads  (see 
Iloylrnan  v.  Kanawha  &  M.  R.  Co.  22  L.R.A. 
(N.S.)  741  and  note),  some  cases  recognize 
a  distinction  between  railroad  trains  and 
street  cars  in  this  respect.  Thus,  in  Lobsenz 
V.  Metropolitan  Street  R.  Co.  72  App.  Div. 
181,  76  N.  Y.  Supp.  411,  wliere  the  lower 
court  instructed  the  jury  that  the  "usual  in- 
vitation to  us  to  get  aboard  of  a  public 
conveyance  is  that  it  stops,  and  in  all  ordi- 
nary cases  to  get  aboard  of  a  moving  public 
vehicle  is  imprudent,"  the  word  "imprudent" 
was  construed  by  the  appellate  court  to  be 
used  as  a  synonym  for  negligent,  and  the  in- 
struction held  to  be  erroneous,  as  it  applied 
a  proposition  applicable  in  case  of  steam 
roads,  but  not  in  case  of  street  railways. 

And  in  Conner  v.  Citizens'  Street  R.  Co. 
supra,  and  Indianapolis  Street  R.  Co.  v. 
Hockett,  359  Ind.  677,  66  N,  E.  39,  the  court 
said  that  the  rules  as  to  steam  cars  were  not 
applicable  in  all  their  rigor  to  street  rail- 
ways operated  by  horse  power. 

Failure  or  insufficiency  of  stop. 

Attempting  to  board  or  alight  from  a 
moving  car  on  its  failure  to  make  a  stop 
for  a  passenger  was  held  to  be  negligence 
precluding  recovery  in  the  following  cases: 

— West  Chicago  Street  R.  Co.  v.  Torpe, 
187  111.  610,  68  N.  E.  607,  where  the  issue 
was  as  to  whether  the  car  was  moving  slow- 
ly or  at  full  speed,  the  court  holding  that  it 
was  error  to  admit  evidence  that  the  de- 
fendant was  accustomed  to  stop  or  slow 
down  its  cars  at  the  place  of  the  accident, 
for  the  purpose  of  taking  on  passengers; 

— South  Chicai^o  Street  R.  Co.  v.  Du- 
fresne,  200  111.  466,  65  N.  E.  1075,  affirming 
102  111.  App.  493,  where  the  caj  failed  to 
stop  on  sigTial  by  plaintifT,  indicating  his 
desire  to  board; 

—McDonald  v.  Citv  Electric  R.  Co.  137 
Mich.  392,  100  N.  W.  592,  in  which  the  court 
held  that  failure  to  stop  docs  not  justify  a 
passenger  in  jumping; 

— Hogan  v.  Metropolitan  Street  R.  Co.  71 
App.  Div.  614,  75  N.  Y.  Supp.  845,  where  a 
strong  preponderance  of  the  evidence  showed 
that  the  plaintiff  attempted  to  alight  while 
the  car  was  moving,  on  its  failure  to  stop  at 
her  street; 

— Grabenstein  v.  Metropolitan  Street  R. 
Co.  84  N.  Y.  Supp.  261,  where,  by  a  fair 
preponderance  of  the  evidence,  it  appeared 
that  plaintiff  attempted  to  alight  without 
signal  or  notice  to  the  conductor; 

— Howard  v.  Fortv-second  Street,  M.  &  St. 
N.  A.  R.  Co.  125  App.  Div.  776,  110  N.  Y. 
Supp.  125,  where  a  car  slowed  down,  but  did 
not  stop  at  a  crossing  where  plaintiiT  sig- 
naled it,  and  he  ran  after  it  and  caught  hold 
and  was  running  along  in  an  effort  to  get 
on,  and  was  injured  by  a  sudden  accelera- 
tion of  spoed; 

— and  Foran  v.  Union  Traction  Co.  22 
Pa.  Super.  Ct.  10,  where  a  passenger  at- 
tempted to  step  off  a  car  on  being  unable 
to  attract  the  conductor's  attention  when 
it  reached  her  street. 

However,  in  Fuller  v.  Denison  &  S.  R. 
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Co.  32  Tex.  Civ.  App.  399,  74  S.  W.  940, 
judgment  for  defendant  was  reversed  where 
the  evidence  showed  that  plaintiiT  signaled 
for  a  stop,  but  the  motorman,  who  had  sole 
charge  oi  the  car,  did  not  stop,  and  because 
of  former  harsh  treatment  of  plaintiiT,  a 
boy,  by  the  motorman,  he  had  reason  to  ap- 
prehend he  would  be  carried  a  considerable 
distance  past  his  destination  unless  he  got 
off  while  the  car  was  moving. 

In  Indianapalis  Street  R.  Co.  v.  Lawn,  30 
Ind.  App.  515,  66  N.  E.  508,  the  court  said 
that  if  plaintiff  was  injured  in  an  attempt 
to  alight  after  an  insufficient  stop,  it  was 
for  the  jury  to  say  if  s)ie  exercised  reason- 
able care,  in  continuing  her  attempt  to 
alight. 

In  Shanahan  v.  St.  Louis  Transit  Co.  109 
Mo.  App.  228,  83  S.  W.  783,  where  plaintiff 
waited  for  a  woman  and  child  to  board,  and 
then  attempted  to  get  on  after  the  car  start- 
ed, it  was  held  that  the  question  of  his  con- 
tributory negligence  was  for  the  jury. 

In  Birmingliam  R.  &  Electric  Co.  y. 
James,  121  Ala.  120,  26  So.  847,  it  was  held 
that  plaintiff  would  not  be  negligent  as 
matter  of  law  if,  when  carried  past  his  desti- 
nation, he  attempted  to  alight  on  the  car 
slowing  down  as  if  in  invitation  for  him  to 
do  so,  if  a  man  of  ordinary  care  would  have 
acted  as  he  did. 

In  Lucas  v.  Marquette  City  &  P.  I.  R.  Co. 
136  Mich.  142,  98  N.  W.  980,  where  plain- 
tiff claimed  the  car  started  while  he  was  on 
the  step,  in  the  act  of  alighting,  the  fact 
that  he  fell  75  feet  from  the  stopping  place 
was  held  not  to  be  conclusive  that  he 
jumped  from  the  car  while  it  was  in 
motion. 

In  San  Antonio  Traction  Co.  v.  Warren 
(Tex.  Civ.  App.)  85  S.  W.  26,  recovery  was 
permitted  where  the  evidence  showed  that 
the  car  started  suddenly  when  plaintiff  was 
in  the  act  of  boarding  it,  after  it  had  near- 
ly stopped. 

In  Kruger  v.  Omaha  &  C.  B.  Street  R.  Co. 
80  Neb.  490,  17  L.R.A.(N.S.)  101,  127  Am. 
St.  Rep.  780,  114  N.  W.  571,  where  a  girl 
under  fourteen  years  of  age,  unaccustomed 
to  riding  on  street  cars,  became  frightened 
on  being  negligently  carried  past  her  desti- 
nation, and  the  conductor,  by  due  care  and 
diligence,  could  have  known  she  was  about 
to  leave  the  car,  and  could  have  prevented 
her  from  doing  so,  it  was  held  that  the  com- 
pany would  be  liable  for  injuries  received 
by  her  in  making  the  attempt. 

And  in  Schmidt  v.  North  Jersey  Street  R. 
Co.  (N.  J.  L.)  68  Atl.  72,  where,  after  slow- 
ing down  in  response  to  plaintiff's  signal, 
tlie  car  started  suddenly,  the  court  held 
plaintiff  not  guilty  of  contributory  negli- 
gence, and  said:  "Although  a  person  at- 
tempting to  board  a  moving  car  takes  the 
risk  of  injury  resulting  from  its  ordinary 
motion,  he  does  not  assume  the  risk  of  in- 
jury from  sudden  and  negligent  increase  of 
the  motion  of  the  car." 

Speed  of  car. 
Whether  or  not  it  is  negligence  to  at- 
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tempt  to  get  on  or  off  a  car  while  it  is  in 
motion  will  depend  largely  upon  the  speed 
of  the  car.  Cody  v.  Duluth  JStreet  H.  Co. 
94  Minn.  74,  102  N.  W.  201,  reversing  04 
Minn.  77,  102  N.  W.  397. 

And  the  speed  of  the  car  was  held  not  to 
be  80  great  as  to  make  the  attempt  con- 
tributory negligence  as  matter  of  law,  under 
the  following  circumstances: 

— where  the  car  was  slowed  down  for  a 
crossing  to  about  3  miles  per  hour,  at  a 
place  where  plaintiff  had  notified  the  con- 
ductor to  stop.  Watkins  v.  Birmingham  R. 
&  Electric  Co.  120  Ala.  152,  43  L.  R.  A. 
297,  24  So.  392; 

— where  the  car  was  moving  at  from  2 
to  5  miles  per  hour,  and  deceased  was  en- 
cumbered with  bundles.  Birmingham  R.  6l 
Electric  Co.  v.  Brannon,  132  Ala.  431,  31 
So.  623; 

— where  the  car  was  moving  3  miles  per 
hour,  the  court  considering  this  to  be  "mov- 
ing slowly.*'  Dawson  v.  St.  Louis  Transit 
Co.  102  Mo.  App.  277,  76  S.  W,  689; 

— ^where  a  man  thirty-eight  years  of  age, 
and  ordinarily  active,  attempted  to  board  a 
car  moving  4  or  5  miles  per  hour,  on  a 
curve.  Eikenberry  v.  St.  Louis  Transit  Co. 
103  Mo.  App.  442,  80  S.  W.  360 ; 

— where  a  car  was  moving  slower  than 
a  man  could  walk.  Kimber  v.  Metropolitan 
Street  R.  Co.  69  App.  Div.  353,  74  N.  Y. 
Supp.  966; 

— where  a  car  was  moving  as  fast  as  a 
man  could  go  at  a  fast  walk.  Spencer  v. 
St.  Louis  Transit  Co.  Ill  Mo.  App.  653,  86 
B.  W.  593; 

— ^where  there  was  some  evidence  that  the 
car  was  running  quite  slowly,  not  more 
than  6  miles  per  hour.  Dallas  Rapid  Tran- 
sit Co.  V.  Payne,  98  Tex.  211,  82  S.  W.  649, 
reversing   (Tex.  Civ.  App.)   78  S.  W.  1085. 

In  Ohio  V.  Metropolitan  Street  R.  Co.  125 
Mo.  App.  710,  103  S.  W.  142,  the  court  said 
that  moving  slowly  is  a  relative  term,  and 
that  what  amounts  to  such  in  case  of  a 
street  car  is  a  question  for  the  jury. 

And  in  Coleman  v.  St.  Louis  Transit  Co. 
117  Mo.  App.  123,  93  S.  W.  920,  where  there 
was  a  conflict  in  the  evidence  as  to  whether 
the  car  started  suddenly  after  slowing  to 
about  3  miles  per  hour,  in  response  to  the 
plaintiff's  signal,  or  whether  plaintiff  at- 
tempted to  board  while  the  car  was  goini^ 
10  or  12  miles  per  hour,  the  court  held  that 
it  was  properly  submitted  to  the  jury. 

However,  in  Jagger  v.  People's  Street  R. 
Co.  180  Pa.  436,  38  L.R.A.  786,  36  Atl.  867, 
it  was  held  to  be  contributory  negligence  for 
a  passenger  to  attempt  to  alight  while  a  car 
was  moving  4  or  5  miles  per  hour,  between 
stops,  though  he  was  in  the  habit  of  getting 
off  there,  and  those  in  charge  of  tlie  car 
customarily  slowed  down  for  him  on  signal, 
the  court  saying  that  to  justify  a  ])or3on 
in  alighting  from  a  moving  car  "the  motion 
must  be  so  inconsiderable  that  a  person  of 
reasonable  prudence,  exercising  ordinary 
care,  would  not  hesitate  about  the  safety 
of  the  attempt  to  alight." 

In  Smith  v.  Birmingham  R.  Light  &  P. 
Co.  147  Ala.  702,  41  So.  307,  plaintiff  was 
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held  to  be  guilty  of  contributory  negli- 
gence in  align  ting  from  a  car  moving  at 
from  4  to  6  miles  per  hour,  at  night,  when 
he  was  encumbered  with  bundles. 

And  in  Quinn  v.  Philadelphia  Rapid 
Transit  Co.  224  Pa.  162,  73  Atl.  319,  it  was 
held  to  be  negligence  per  ae  to  alight  from 
a  car  which  was  going  faster  than  a  man 
could  walk. 

To  avoid  impending  danger. 

That  it  does  not  constitute  negligence 
per  se  to  jump  from  a  car  while  it  is  mov- 
ing, to  avoid  real  or  reasonably  apparent 
danger,  is  held  in  the  following  cases: 

— Kight  V.  Metropolitan  R.  Co.  21  App. 
D.  C.  41J4  and  Chicago  Union  Traction  Co. 
V.  Ncwmiller,  215  111.  383,  74  N.  E.  410, 
allirming  116  111.  App.  625,  where,  follow- 
ing an  explosion  of  a  fuse,  there  was  a 
stampede,  and  a  passenger  was  injured  in 
jumping  or  being  pushed  from  the  car; 

— Louisville  &  S.  1.  Traction  Co.  v.  Wor- 
rell, 44  Ind.  App.  480,  86  N.  E.  78,  and 
Lord  V.  Mancliester  Street  R.  Co.  74  N.  H. 
295,  67  Atl.  631),  where  a  passenger  jumped 
from  a  moving  car  under  the  impulse  of 
fear,  caused  by  an  explosion  of  the  con- 
troller ; 

— Washington  &  G.  R.  Co.  v.  Hickey,  6 
App.  D.  C.  436,  aninned  in  166  U.  S.  521,  41- 
L.  ed.  1101,  17  Sup,  Ct.  Rep.  661,  where 
plaintiff  jumped  off  a  car  during  the  com- 
motion resulting  from  an  impending  col- 
lision ; 

— Selma  Street  &  Suburban  R.  Co.  v. 
Owen,  132  Ala.  420,  31  So.  598,  where  there 
was  an  apparent,  though  not  actual,  danger 
of  collision  with  a  locomotive; 

— Terre  Haute  Traction  &  Light  Co.  v. 
Payne  (Ind.  App.)  89  N.  E.  413,  in  which 
it  was  held  that  when  a  passenger  is  put 
in  imminent  jeopardy  by  servants  of  the 
railroad  company,  and  is  injured  in  at- 
tempting to  escape,  he  is  not  necessarily 
precluded  from  recovery  because  he  mis- 
judged the  danger,  and  whether  he  acts 
rashly  in  leaping  from  the  car  is  for  the 
jury  to  determine; 

— Eaton  V.  Wilmington  City  R.  Co. 
(Del.)  75  Atl.  369,  holding  that  plaintiff 
could  recover  for  injury  in  jumping  from  a 
car  running  rapidly  down  grade,  beyond 
control  of  the  motorman,  if  his  act  was 
that  of  a  person  of  ordinary  prudence  and 
discretion  under  similar  circumstances; 

— Georgia  R.  &  Electric  Co.  v.  Gilleland, 
133  Ga.  621,  66  S.  E.  944,  though  plaintiff 
may  have  misjudged  the  danger; 

— ^Howell  V.  Lansing  Citv  Electric  R.  Co. 
136  Mich.  432,  99  N.  W.  4*06,  where  danger 
of  a  collision  was  imminent; 

— McManus  v.  Metropolitan  Street  R.  Co. 
116  Mo.  App.  110,  92  S.  W.  176,  where  a 
gripnian  failed  to  stop  as  soon  as  he  might 
have  done  on  approaching  a  wreck,  which 
was  partly  concealed  by  fog,  though  it  was 
in  faet  on  another  track,  and  did  not 
actually  endautjer  the  car; 

— Willianison  v.  St.  Louis  Transit  Co. 
202  Mo.  345,   100  S.  W.  1072,  whore  plain- 
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tiff,  a  woman,  was  riding  on  the  front  plat- 
form of  a  crowded  car,  and  jumped  wiien 
the  controller  exploded,  the  motorman  hav- 
ing jumped  lirst,  the  court  saying:  **It  is 
just  as  culpable  to  negligently  frighten  a 
passenger  and  thereby  cause  him  to  jump 
from  the  car  and  injure  himself  as  it  is  to 
injure  him  directly;  and  this  is  true  al- 
though no  injury  would  have  resulted  had 
no  attempt  to  escape  been  made;" 

— Poulsen  V.  Nassau  Electric  R.  Co.  30 
App.  Div.  246,  61  N.  Y.  Supp.  933,  where 
plaintiff  leaped  when  an  explosion  occurred 
in  the  controller,  and  flames  leaped  out  and 
enveloped  the  motorman,  though  others  who 
remained  on  the  car  were  uninjured; 

— Robson  v.  Nassau  Electric  R.  Co.  80 
App.  Div.  301,  80  N.  Y.  Supp.  6\)'S,  where 
plaintiff  jumped  under  fear  of  collision  with 
an  approaching  railroad  train,  though  no 
collision  in  fact  occurred; 

—Paine  v.  Geneva,  W.  S.  F.  &  C.  L.  Trac- 
tion Co.  116  App.  Div.  729,  101  N.  Y.  Supp. 
204,  where  a  boy  twelve  years  of  age  jumped 
upon  the  explosion  and  liaming  of  the  con- 
troller, though  passengers  remaining  on  the 
car  were  uninjured; 

— Willis  V.  Second  Ave.  Traction  Co.  189 
Pa.  430,  42  Atl.  1,  when  the  car  started  for- 
ward, and  was  about  to  collide  with  a  pass- 
ing train; 

— Palmer  v.  Warren  Street  R.  Co.  20G 
Pa.  674,  63  L.R.A.  507,  56  Atl.  49,  where 
the  passenger  acted  under  the  impulse  of  a 
well-grounded  fear  of  collision  with  a  car 
which  was  approaching  on  the  same  track; 

— Lehner  v.  Pittsburg  R.  Co.  223  Pa.  208, 
132  Am.  St.  Rep.  729,  78  Atl.  525,  16  A.  & 
£.  Ann.  Cas.  83,  where  the  car  started  back- 
ward down  a  grade,  and  got  beyond  control 
of  the  crew; 

— Wade  V.  Columbia  Electric  Street  R. 
Light  &  P.  Co.  51  S.  C.  296,  64  Am.  St. 
Rep.  676,  29  S.  E.  233,  where  plaintiff 
jumped  from  a  moving  car  under  appre- 
hension of  danger  from  a  collision,  even 
though  the  conductor  warned  him  not  to 
jump,  and  that  there  was  no  danger,  if  a 
person  of  ordinary  and  reasonable  sense  and 
prudence  would  have  jumped  notwithstand- 
ing such  warning; 

— Wanzer  v.  Chippewa  Vallcv  Electric  R. 
Co.  108  Wis.  3 J  9,  84  N.  W.  423,  where  an 
explosion  occurred  from  the  sudden  revers- 
ing of  the  current,  and  at  the  same  time 
contact  of  the  car  with  a  wagon  caused  the 
glass  of  the  car  to  break,  tliough  those  re- 
maining on  the  car  were  uninjured. 

However,  in  Chretien  v.  New  Orleans  R. 
Co.  113  La.  761,  104  Am.  St.  Rep.  519,  37 
So.  716,  whore  there  was  a  fall  of  a  wire, 
and  an  explosion,  and  none  on  the  car 
were  injured  or  frightened  but  deceased, 
who  jumped  off  while  the  car  was  going  at 
high  speed,  a  verdict  for  defendant  was  sus- 
tained, the  court  holding  that,  to  permit  re- 
covery, deceased  must  have  acted  under  a 
reasonable  apprehension  of  injury,  and  in 
determining  if  he  did  so  it  was  proper  to 
consider  the  conduct  of  the  other  passengers 
and  the  speed  of  the  car, 
30  L.R.A.(K.S.) 


Against  warning. 

If  a  passenger  persists  in  his  attempt  to 
board  or  alight  from  a  moving  car  after 
being  warned  by  the  conductor  not  to  do  so, 
he  will  be  precluded  from  recovery,  either 
because  of  his  contributory  negligence,  or 
want  of  negligence  on  the  part  of  the  car- 
rier. Koues  V.  Metropolitan  Street  R.  Co. 
86  App.  Div.  611,  83  N.  Y.  Supp.  380; 
Graefe  v.  St.  Louis  Transit  Co.  224  Mo. 
232,  123  S.  W.  835;  Gallagher  v.  West  End 
Street  R.  Co.  166  Mass.  157,  30  N.  E.  480; 
Campbell  v.  Los  Angeles  R.  Co.  135  Cal. 
137,  67  Pac.  60. 

But  if  he  acts  against  the  warning  of  the 
conductor  under  fear  of  impending  danger, 
he  may  not  be  guilty  of  contributory  negli- 
gence as  matter  of  law.  See  Wade  v.  Co- 
lumbia Electric  Street  R.  Light  &  P.  Co. 
supra. 

In  Little  Rock  Traction  &  Electric  Co.  7. 
Kimbro,  76  Ark.  211,  87  S.  W.  121,  644,  it 
was  held  that  the  conductor  was  not  bound 
to  take  steps  to  prevent  an  injury  to  a 
passenger  whom  he  saw  about  to  alight 
from  a  moving  car,  if  he  had  no  reason  to 
believe  injury  would  result. 

But  in  McHugh  v.  St.  Louis  Transit  Co. 
190  Mo.  85,  88  S.  W.  853,  an  instruction 
requiring  the  conductor  to  exercise  reason- 
able care  to  prevent  plaintiff,  a  woman, 
from  alighting  from  a  moving  car,  was  held 
not  to  be  erroneous,  as  this  was  his  duty 
under  the  common  law  as  well  as  under  a 
local  ordinance. 

Conflict  as  to  whether  car  was  moving  or 

stationary. 

Frequently  the  evidence  is  conflicting  as 
to  whether  plaintiff  attempted  to  board  or 
alight  from  a  stationary  car,  and  was  in- 
jured because  of  its  being  started  pre- 
maturely, or  whether  the  car  was  in  motion 
when  the  attempt  was  made;  and  ordinarily 
this  question,  with  that  of  plaintiff's  con- 
tributory negligence,  will  be  left  for  the 
jury  to  determine.  Jacksonville  Electric 
Co.  V.  Cubbage,  58  Fla.  287,  51  So.  139; 
Farrell  v.  Citizens'  Light  &  R.  Co.  137  Iowa, 
309,  114  N.  W.  1063;  Paducah  Street  R. 
Co.  V.  Walsh,  22  Ky.  L.  Rep.  532,  58  S.  W. 
431 ;  Lexington  R.  Co.  v.  Herring,  29  Ky. 
L.  Rep.  794,  96  S.  W.  568,  rehearing  denied 
in  30'Ky.  L.  Rep.  269,  97  S.  W.  1127;  South 
Covington  &  C.  Street  R.  Co.  v.  Core,  29 
Kv.  L.  Rep.  836,  96  S.  W.  562;  Scamell  v. 
St.  Louis  Transit  Co.  103  Mo.  App.  604,  77 
S.  W.  1021 ;  Barnett  v.  Metropolitan  Street 
R.  Co.  138  Mo.  App.  192,  120  S.  W.  730; 
Pohle  v.  Second  Ave.  R.  Co.  161  N.  Y.  666, 
57  N.  E,  1122,  afllirming  without  opinion  13 
App.  Div.  393,  42  N.  Y.  Supp.  1092;  Willis 
V.  Metropolitan  Street  R.  Co.  63  App.  Div. 
333,  71  N.  Y.  Supp.  554;  Skean  v.  Schuyl- 
kill Valley  Traction  Co.  32  Pa.  Super.  Ct. 
558;  ^loran  v.  Versailles  Traction  Co.  188 
Pa.  557,  41  Atl.  652;  Thompson  v.  Norfolk 
&  P.  Traction  Co.  109  Va.  733,  64  S.  E.  953 : 
Morien  v.  Norfolk  &  A.  Teiminal  Co.  102 
Va.   622,  46  S.  E.   907;   Cliampane  v.  La 
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Crosse  City  R.  Co.  121  Wis.  554,  99  N.  W. 
334. 

But  in  the  following  cases,  where  it  was 
shown  by  a  strong  preponderance  of  the 
evidence  that  the  car  was  in  motion  when 
the  attempt  to  board  or  alight  was  made, 
it  was  held  that  the  judgment  should  be  for 
defendant;  Joyce  v.  Los  Angeles  R.  Co.  147 
Cal.  274,  82  Pac.  204;  Wyatt  v.  Pacific 
Electric  R.  Co.  156  Cal.  170,  103  Pac.  892; 
Wolf  V.  Metropolitan  Street  R.  Co.  82  App. 
Div.  629,  81  N.  Y.  Supp.  267;  Maloney  v. 
Metropolitan  Street  R.  Co.  95  App.  Div.  393, 
88  N.  Y.  Supp.  638;  Koester  v.  Interurban 
Street  R.  Co.  90  N.  Y.  Supp.  376;  Adams  v. 
Metropolitan  Street  R.  Co.  99  App.  Div. 
621,  90  N.  Y.  Supp.  937;  Hanau  v.  Metro- 
politan Street  R.  Co.  103  App.  Div.  402,  92 
N.  Y.  Supp.  1086. 

— pleading. 

In  this  connection  there  is  an  important 
line  of  cases  holding  that  where  plaintiff  al- 
leges as  the  sole  act  of  negligence  on  the 
part  of  the  carrier  that  the  car  was  started 
suddenly  from  a  stationary  position,  as  he 
was  about  to  board  or  alight,  and  the  evi- 
dence is  directed  entirely  to  this  issue,  and 
it  is  shown  by  defendant  that  the  car  was 
in  motion  at  the  time,  it  is  error  to  allow 
plaintiff  to  recover  on  the  latter  theory,  by 
giving  instructions  for  plaintiff  or  refusing 
instructions  on  behalf  of  defendant,  so  that 
the  jury  is  allowed  to  consider  that  phase 
of  the  case.  See  on  this  question:  Alabama 
City,  G.  &  A.  R.  Co.  v.  BuUard,  167  Ala. 
618,  47  So.  578;  Chicago  City  R.  Co.  v. 
Gates,  135  111.  App.  180;  Peck  v.  St.  Louis 
Transit  Co.  178  Mo.  617,  77  S.  W.  736; 
Peterson  v.  Metropolitan  Street  R.  Co.  211 
Mo.  498,  111  S.  W.  37;  Graefe  v.  St. 
Louis  Transit  Co.  supra;  Patterson  v.  West- 
chester Electric  R.  Co.  26  App.  Div.  336, 
49  N,  Y.  Supp.  796,  affirmed  without  opin- 
ion in  44  App.  Div.  629,  60  N.  Y.  Supp. 
1144;  Kelly  v.  Third  Ave.  R.  Co.  26  App. 
Div.  603,  60  N.  Y.  Supp.  426;  Savage  v. 
Third  Ave.  R.  Co.  29  App.  Div.  556,  51  N. 
Y.  Supp.  1066;  Kuhlman  v.  Metropolitan 
Street  R,  Co.  30  Misc.  417,  62  N.  Y.  Supp. 
466;  Cunningham  v.  Dry  Dock,  E.  B.  &  B. 
R.  Co.  31  Misc.  471,  64  N.  Y.  Supp.  350; 
Clancy  v.  Yonkers  R.  Co.  88  App.  Div.  612, 
84  N.  Y.  Supp.  789,  affirmed  without  opin- 
ion in  112  App.  Div.  887,  97  N.  Y.  Supp. 
1131;  Murphy  v.  North  Jersey  Street  R. 
Co.  71  N.  J.  L.  6,  58  Atl.  1018;  El  Paso 
Electric  R.  Co.  v.  Ruckman,  49  Tex.  Civ. 
App.  25,  107  S.  W.  1158;  El  Paso  Electric 
R.  Co.  V.  Boer  (Tex.  Civ.  App.)  108. S.  W. 
199;  Haralson  v.  San  Antonio  Traction  Co. 
(Tex.  Civ.  App.)   115  S.  W.  876. 

And  this,  apparently,  is  the  ground  for 
the  decision  in  Kuhlman  v.  Metropolitan 
Street  R.  Co.  30  Misc.  417,  62  N.  Y.  Supp. 
526,  reversing  29  Misc.  773,  60  N.  Y.  Supp. 
989. 

In  Anderson  v.  Third  Ave.  R.  Co.  36  App. 
Div.  309,  55  N.  Y.  Supp.  290,  however, 
Judge  Cullen  points  out  that  this  rule 
would  not  be  universally  applicable,  but 
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only  in  cases  where  the  testimony  present- 
ed two  irreconcilable  theories  as  to  the 
manner  in  which  the  accident  occurred. 

Instructions. 

The  following  cases  turn  particularly 
upon  instructions  given  or  refused  by  the 
court.  Thus,  in  Birmingham  R.  &  Electric 
Co.  V.  Brannon,  132  Ala.  431,  31  So.  523, 
an  instruction  was  held  to  be  erroneous 
whicli  in  effect  declared,  as  matter  of  law, 
that  it  was  not  negligence  for  a  passenger 
to  attempt  to  board  a  street  car  in  slow 
motion. 

In  Sweet  v.  Birmingham  R.  &  Electric  Co. 
145  Ala.  667,  39  So.  767,  an  instruction  that 
an  attempt  to  alight  while  a  car  was  mov- 
ing is  contributory  negligence  if  a  reason- 
ably prudent  person,  so  situated,  would  not 
have  attempted  it,  was  approved. 

In  Orth  v.  Saginaw  Valley  Traction  Co. 
(Mich.)  127  N.  W.  330,  the  court  approved 
an  instruction  to  the  effect  that  a  passen- 
ger assumes  the  risk  attending  the  board- 
ing of  a  moving  car,  but  not  of  the  negli- 
gence of  the  company  in  suddenly  accelerat- 
ing the  speed  of  the  car,  when  they  know 
the  passenger  is  in  the  act  of  boarding  it. 

In  Maisels  v.  Dry  Dock,  E.  B.  &  B.  Street 
R.  Co.  16  App.  Div.  391,  45  N.  Y.  Supp. 
4,  an  instrucition  that  "the  omission  of  the 
driver  to  stop  the  car  on  the  request  of  the 
plaintiff  would  not  justify  or  excuse  the 
act  of  the  plaintiff  in  attempting  to  alight 
from  the  front  platform  of  the  car  while 
the  car  was  in  motion  and  the  horses  on  a 
trot,  if  you  find  from  the  evidence  that  was 
the  fact,"  was  held  to  be  correct,  and  not 
open  to  the  objection  that  it  in  effect  in- 
structed that  if  plaintiff  got  off  while  the 
car  was  in  motion,  he  was  guilty  of  con- 
tributory negligence  as  matter  of  law. 

In  Monroe  v.  Metropolitan  Street  R.  Co. 
79  App.  Div.  587,  80  N.  Y.  Supp.  177,  where 
the  negligence  claimed  was  in  starting  a  car 
suddenly,  as  plaintiff  was  in  the  act  of 
boarding  it,  when  it  had  nearly  stopped, 
it  was  held  to  be  error  to  refuse  to  charge 
that  the  "slowing  up  of  the  car  as  it  ap- 
proached the  fetreet  crossing  was  not  an  in- 
vitation to  the  plaintiff  to  board  it  before 
it  stopped,**  as  the  motorman  could  not  bo 
clinrfitMi  witli  notice  that  plaintiff  would 
attempt  to  board  the  car  before  it  came  to  a 
full  stop,  and  hence  would  not  be  negligent 
in  starting  it  suddenly  before  it  had  done 
so,  unless  he  actually  saw  plaintiff  attempt- 
ing to  board. 

In  Coles  V.  Interurban  Street  R.  Co.  49 
Misc.  246,  97  N.  Y.  Supp.  289,  the  court 
says  that  while  an  instruction  that  "if 
this  plaintiff  attempted  to  board  that  car, 
and  if  the  conductor,  under  all  the  circum- 
stances thereof,  knew,  or  had  reason  to 
know,  that  she  intended  to  board,  he  should 
have  given  her  reasonable  opportunity  to 
do  so,  and  his  failure  so  to  do  would  have 
been  a  negligent  act  on  his  part,  which 
would  bind  this  defendant  corporation," 
might  be  erroneous  if  standing  alone,  be- 
*  cause  of  its  failure  to  direct  attention  to 
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possible  contributory  negligence  on  the  part 
of  the  plaintiff,  it  was  cured  by  a  further 
instruction  that  **if,  however,  after  that  car 
had  started,  no  matter  how  slow  it  was 
going,  the  plaintiff  attempted  to  board  it, 
and  then  met  with  this  accident,  she  cannot 
recover  in  this  case." 

In  San  Antonio  Traction  Co.  v.  Parks 
(Tex  Civ.  App.)  93  S.  W.  130,  where  there 
was  a  conflict  of  evidence  as  to  whether 
plaintiff  was  injured  by  a  sudden  starting 
of  the  car,  or  in  jumping-  from  the  car 
while  it  was  in  motion,  an  instruction  that, 
*'you  are  further  instructed  that  if  you  be 
lieve  from  the  evidence  that  plaintiff  was 
guilty  of  negligence  in  alighting  from  the 
car  at  the  time  or  manner  or  under  the  cir- 
cumstances that  3'ou  find  from  the  evidence 
that  plaintiff  did  alight  from  the  car,  and 
that  such  negligence,  if  any,  proximately 
caused  or  contributed  to  plaintiff's  injuries, 
if  any,  you  are  then  instructed  to  return  a 
verdict  for  the  defendant,"  was  held  to  be 
erroneous,  because,  if  plaintiff  was  negli- 
gent in  alighting,  such  negligence  was  ipso 
facto  the  proximate  cause  of  the  injury. 
But,  on  appeal,  in  100  Tex.  222,  94  S.  W. 
331,  this  objection  was  held  invalid,  inas- 
much as  the  instruction  complained  of  did 
not  expressly  authorize  a  verdict  in  favor 
of    plaintiff,    though    the   jury    should    find 


of    negligence    in    his 

Reports  of  this  casL^ 

foimd    in    (Tex.    Civ. 

and  100  Tex.  227,  98 


that  he  was  guilty 
manner  of  alighting, 
on  other  points  are 
App.)  97  S.  W.  510, 
S.  W.  1100. 

In  Dallas  Consol.  Electric  Street  R.  Co. 
V.  Lasch  (Tex.  Civ.  App.)  99  S.  W.  729, 
where  the  evidence  was  conflicting  as  to 
whether  plaintiff  was  injured  while  alight- 
ing while  the  car  was  moving,  or  whether 
the  car  was  starter!  suddenly  when  he  was 
in  the  act  of  alighting,  the  court  said  that 
defendant  was  entitled  to  have  its  theory 
presented  affirmatively  to  *hf  jury  by  an 
instructio'.i  that  if  they  found  that  plain- 
tiff got  off  tlie  ear  while  in  motion,  and  that 
a  person  of  ordinary  care  would  not  have 
so  acted  under  the  same  or  similar  circum- 
stances, they  should  find  for  defenctant,  in 
addition  to  a  "cneral  charp^e  on  contributory 
negligence. 

And  in  Dallas  Consol.  Electric  Street  R. 
Co.  v.  Barnes  (Tex.  Civ.  App.)  119  S.  \V. 
122,  where  there  was  some  evidence  that 
plaintiff  stepped  off  facing  the  rear,  and  the 
pleading  raised  this  issue,  it  was  held  to  be 
error  to  refuse  a  special  charge  that,  "if  you 
should  find  and  believe  from  the  evidence 
that  plaintiff  herein  attempted  to  alight 
from  one  of  the  defendant's  cars  while  the 
same  was  moving,  and  that  in  alighting 
therefrom  she  did  not  follow  the  motion  of 
the  car,  but  stepped  therefrom  in  a  negligent 
manner,  and  that  a  person  of  ordinary  care 
would  not  have  so  acted  under  the  same  or 
similar  circumstances,  tlien  this  would  con- 
stitute contributory  negligence  on  the  part 
of  the  plaintiff,  and  you  will  return  your 
verdict  for  the  defendant." 

R.     Lf.     Sa 
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LEWIS    JOSEPH,    Exr.,    etc.,    of    A.    W. 
Shirey,  Deceased. 

(—  Ark.  — ,  129  S.  W.  797.) 

Contract  —  to  procure  evidence  —  valid- 
ity. 

A  contract  to  secure  evidence  of  a  given 
state  of  facts,  which  will  permit  the  win- 
ning of  a  lawsuit,  is  void  as  against  pub- 
lic policy. 

(June  6,  1910;) 

Note.  —  Validity  of  contracts  to  procure 

testimony. 

This  note  is  supplemental  to  the  note  to 
Goodrich  v.  Tenney,  19  L.R.A.  371.  Cases 
have  been  excluded  which  relate  primarily 
to  contracts  to  withhold  evidence,  ordinary 
rewards,  competency  of  witnesses  by  rea- 
son of  interest,  and  the  matter  of  "turning 
state's  evidence;"  also  cases  holding  sim- 
ply that  contracts  to  pay  a  witness  extra 
compensation  are  without  consideration. 
For  the  general  subject  of  compensation 
to  expert  witnesses,  see  notes  to  Flinn  v. 
Prairie  County,  27  L.R.A.  069,  and  to  Phil- 
ler  V,  Waukesha  County,  25  L.R.A.  (N.S.) 
1040. 

Speaking  generally  it  may  be  said  that 
while  an  agreement  to  disclose  information 
is  not  necessarily  invalid,  contracts  to  fur- 
nish evidence  to  a  particular  effect  are,  as 
a  rule,  condemned  by  the  courts. 

Contracts  for  evidence  to  a  particular  effect. 

A  contract  to  furnish  a  person  with 
evidence  that  will  win  a  suit,  or  place  him 
in  such  a  position  that  he  can  force  a  favor- 
able settlement,  is  void.  Hughes  v.  Mul- 
liiis,  36  Mont.  267,  92  Pac.  768,  13  A.  &  E. 
Ann.   Cas.   209. 

And  a  contract  to  furnish  evidence  to 
establish  the  claim  of  a  party  in  a  litiga- 
tion to  be  commenced  is  void  as  against 
public  policy.  Lvon  v.  Ilussev,  82  Hun,  15, 
31  N.  Y.  Silpp.  281. 

So.  an  agreement  to  furnish  testimony 
favorable  to  a  party  to  a  suit,  for  a  con- 
sideration dependent  upon  the  result,  is 
void  (l^owling  v.  Blum  [Tex.  Civ.  App.] 
52  S.  W.  97),  where  the  court  seemed  to 
consider  the  contract  invalid  apart  from 
the  character  of  the  compensation. 

An  agreement  that  if  a  person  will  se- 
cure and  furnish  evidence  by  means  of  which 
his  employers  can  obtain  judgment  in  a 
case  to  be  brought  against  them  by  a  third 
party,  they  will,  contingent  en  the  result, 
uive  him  one  fourth  of  the  judgment,  par- 
takes of  maintenance,  and  is  void  on  ac- 
count of  its  corrupt  tendency,  and  because 
as  inconsistent  with  public  policy.  Cetchell 
v.  VVeldav,  4  Ohio  S.  &  C.  P.  Dec.  6.'),  113. 

See  also  Hut  ley  v.  Ilutley,  L.  R.  8  Q.  B. 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Lawrence  County 
entered  upon  a  directed  verdict  for  defend- 
ant in  an  action  brought  to  recover  the 
amount  alleged  to  be  due  upon  a  contract 
for  personal  services.  -  AJB&rmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Smith  &  Blackford,  W.  K. 
Beloate,  and  R.  B.  Maxey,  for  appellant : 

Where  a  contract  is  subject  to  two  con- 
structions, one  of  which  is  legal,  and  the 
other  illegal,  it  is  presumed  to  be  legal  until 
the  contrary  is  shown. 

15  Am.  &  Eng.  £nc.  Law,  2d  ed.  pp.  033, 
934-1016. 

And  is  construed  against  the  party  who 
prepares  it. 

McFarlane  v.  York,  90  Ark.  88,  117  S.  W. ' 


773;  Gulf  Compress  Co.  v.  Harrington,  90 
Ark.  250,  23  L.R.A.(N.S.)  1205,  119  S.  W. 
249.  ^ 

The  agreement  to  pay  for  the  collecting 
and  procuring  of  testimony  is  valid. 

15  Am.  k  Eng.  Enc.  Law,  2d  ed.  p.  979. 

Messrs.  J.  X.  Bcakley  and  McCaleb  & 
Reeder,  for  appellee: 

The  contract  was  against  public  policy 
and  void. 

Patterson  v.*  Donner,  48  Cal.  379;  Lyon 
V.  Hussey,  82  Hun,  15,  31  N.  Y.  Supp.  281 ; 
Gillett  V.  Logan  County,  67  III.  256;  Good- 
rich V.  Tenney,  144  III  422,  19  L.R.A.  371, 
36  Am.  St.  Rep.  459,  33  N.  E.  44;  Hagan 
V.  Wellington,  7  Kan.  App.  74,  52  Pac.  909; 
Badger  v.  Williams,  1  D.  Chip.  (Vt.)  137; 
Dawkins    v.    Gill,    10    Ala.    206;    Quirk   v. 


112,  w^here  a  contract  which  inchuled  an 
undertaking  to  obtain  evidence  was  declared 
void  us  chanipei'tous;  see  aluo.  to  similar 
effect,  Rees  v.  De  Bernardy  £1890]  2  Ch. 
437,  where  the  contract  involved  the  recov- 
ery of  property  by  procuring  evidence  or 
similar  means;  and  Phelps  v.  Manecke,  119 
Mo.  App.  139,  96  S.  W.  221,  where  part 
of  the  services  agreed  upon  was  to  *'get 
up"  the  evidence. 

In  Quirk  v.  Muller,  14  Mont.  467,  25 
L.R.A.  87,  43  Am.  St.  Rep.  647,  36  Pac. 
1077,  where  one  was  employed  not  only  to 
make  search  and  inquiry  for  witnesRes,  and 
to  ascertain  the  names  of  persons  acquainted 
with  the  facts  and  circumstances,  but  also 
to  procure  such  other  testimony  as  would 
entitle  the  employer  to  recover  the  posses- 
sion of  certain  property,  the  compensation 
to  be  a  percentage  of  the  recovery,  it  was 
held  that  the  contract  was  void  as  an  agree- 
ment to  procure  testimony  that  would  win 
a  lawsuit.  The  court  said:  *'Wc  do  not 
hold  the  contract  void  because  it  was  an 
agreement  to  procure  perjury,  or  because 
it  did  procure  perjury,  but  the  contract  had 
the  tendency,  and  opened  the  very  strong 
temptation,  to  the  procurement  of  perjury." 
And  later  in  the  opinion  it  is  said:  **\Ve 
think  that  nothins:  here  said  can  be  in- 
terpreted as  forbidding  the  offering  of  re- 
wards for  the  detection  of  crime,  or  the 
employing  of  persons  to  search  for  material 
witnesses  or  important  papers  or  documents 
or  exhibits  which  have  been  lost." 

But  an  agreement  by  a  third  person  with 
one  party  to  a  litigation  to  procure  from 
the  other  party  a  contract  of  such  a  char- 
acter that  it  would  itself  constitute  the  evi- 
dence desired  by  the  former,  that  the  lat- 
ter was  selling  machines  upon  terms  which 
violated  a  contract,  is  not  invalid.  J.  I. 
Case  Threshing  Mach.  Co.  v.  Fisher  (Iowa) 
122  N.  W.  676. 

Agreements   for  disclosure  of  information. 

Agreements  for  the  disclosure  of  informa- 
tion have  been  upheld  in  some  cases.  Thus, 
in  Wood.v.  Casserleigh,  30  Colo.  287,  97 
Am.  St.  Rep.  138,  71  Pac.  360  (affirming 
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14  Colo.  App.  265,  59  Pac.  1024),  it  was 
held  that  an  agreement  was  valid  which 
provided  that  one  person  should  furnish 
another  certain  information  then  in  his 
possession  as  to  the  citizenship  of  the  lat- 
ter's  deceased  father,  and  should  at  his  own 
cost  proceed  against  third  parties  for  the 
recovery  or  settlement  of  certain  mining 
claims  formerly  of  such  father,  in  considera- 
tion of  a  percentage  of  what  was  recovered 
or  received. 

Yet  in  Casserleigh  v.  Wood,  56  C.  C.  A. 
212,  110  Fed.  308,  it  was  held  that  a  simi- 
lar contract  would  not  be  enforced  in  equity 
on  account  of  its  champertous  character, 
although  there  was  no  t^atute  against  cham- 
perty in  the  state  of  the  forum. 

And  a  contract  for  the  purchase  of  docu- 
mentary evidence,  which  includes  a  pur- 
chase of  the  silence  of  the  owner  in  regard 
to  the  matters  to  which  the  documents  re- 
late, is  void.  Young  v.  Thomson,  14  Colo. 
App.  294,  69  Pac.  1030. 

Agreements  for  ascertaining  facts. 

Where  part  of  the  consideration  for  the 
assignment  of  a  check  was  that  the  assignee 
should  make  a  trip  to  another  state  for  the 
purpose  of  securing  witnesses  for  the  as- 
signor in  a  pending  divorce  suit  against  his 
wife,  it  was  held  that,  in  the  absence  of 
other  evidence,  it  could  not  be  concluded 
that  the  assignee  was  to  secure  false  and 
suborned  testimony,  or  do  any  other  act 
that  was  corrupt  and  against  the  policy 
of  the  law.  Singer  Mfg.  Co.  v.  City  Nat. 
Bank,  145  N.  C.  319,  59  S.  E.  72. 

In  Plating  Co.  v.  Farquliarson,  L.  R. 
17  Ch.  Div.  49,  it  appeared  that  the  de- 
fendants after  judgment  against  them  of 
infringement  of  the  plaintiff's  patent,  and 
pending  an  appeal  therefrom,  inserted  in  a 
newspaper  this  advertisement:  "Nickel 
plating — ^£100  reward  to  anyone  who  caji 
produce  documentary  evidence  that  nickel 
plating  was  done  previous  to  1800."  An  ap- 
plication to  commit  the  printers  of  the 
newspaper  for  contempt  of  court  was  de- 
nied, the  court  of  appeal  being  of  the  opin- 
ion that  neither  the  printers  nor  the  de- 
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Muiler,  14  Mont.  467,  25  L.R.A.  87,  43  Ain. 
St.  Rep.  647,  36  Pac.  1077. 

Hart,  J.,  delivered  the  opinion  of  tlie 
court : 

T.  C.  Neece  brought  this  suit  in  the  circuit 
court  against  A.  W.  Shirey  to  recover  an 
amount  alleged  to  be  due  him  under  the  fol- 
lowing contract: 

Minturn,  Arkansas,  Feb.  27,  1906. 
This  is  an  agreement  an  a  contract  made 
bye  Dr.  T.  C;  Neece  and  John  Bennett,  bye 
the  consent  and  bye  the  request  of  A.  W. 
Shirey,  of  the  town  of  Minturn,  wherein 
the  sed  T.  C.  Neece  do  agree  to  go  with 
John  Bennett,  and  to  find  and  furnish  all 
the  proofs  that  can  be  established  bye  the 


docttors,  wherein  that  the  sed  Bell  Shirey, 
the  wyfe  of  the  sed  A.  W.  Shirey,  did  give 
birth  to  one  child,  an  oup  on  sed  proofs 
furnished  by  the  sed  T.  C.  Neece,  that  Bell 
Shirey  did  live  the  state  of  Arkansas,  and 
giv  birth  to  sed  child  then  an  thare,  his  fees 
and  truble  for  such  would  be  $500,  wherein 
the  sed  John  Bennett  as  A.  W.  Shirey  agent, 
by  consent  of  A.  W.  Shirey,  do  agree  to 
pay  the  sed  T.  C.  Neace  the  five  600 
hundred  dollars  as  fees  time  a  truble  and 
expenses. 

Written  and  sind  by  John  Bennett,  agt. 
an  emploid  by  A.  W.  Shirey. 

The  plaintiff  testified  in  his  own  behalf, 
and  also  introduced  as  a  witness  John  Ben- 


fenuants  Had  been  guilty  of  any  contempt. 
Jessel,  M,  R.,  said:  "Advertisements  of  a 
similar  nature  are  very  common.  You  ad- 
vertise for  a  lost  deed  or  a  lost  will,  or  you 
advertise  for  a  certificate  of  marriage  or  of 
baptism,  to  prove  heirship  or  kinship.  That 
is  done  as  a  matter  of  course.  Generally, 
no  doubt,  the  amount  of  the  offer  is  not 
quite  so  large  as  £100,  but  sometimes  it  is; 
and  I  never  heard  it  suggested  that  those 
advertisements  were  illegal,  or  were  not  a 
proper  mode  of  obtaining  evidence."  And 
the  court  severely  criticized  the  case  of  Pool 
V.  Sacheverel,  1  P.  Wms.  675. 

In  Pool  v.  Sacheverel,  supra,  it  seems 
that  a  certain  register  entry  of  a  marriage 
had  been  held  to  evidence  the  marriage  of 
certain  parties  under  assumed  names,  and, 
after  judgment  sustaining  such  marriage, 
a  relative  of  the  party  defeated  in  the  ac- 
tion inserted  in  a  newspaper  an  advertise- 
ment offering  £100  reward  for  discovery  and 
legal  proof  that  such  register  entry  evi- 
denced the  marriage  of  parties  whose  names 
were  correctly  stated  therein,  wheiefor  he 
was  committed  for  contempt  of  court,  Par- 
ker, L.  C,  saying,  inter  nlia:  "This  tends 
to  the  suborning  of  witnesses,  is  very  dan- 
gerous, and  not  only  greatly  criminal,  but 
is  a  contempt  of  the  court,"  for  he  pointed 
out  that  a  new  trial  might  be  granted  upon 
affidavits  secured  by  the  advertisement. 

Agreements   to    pay   witnesses   extra   com- 
pensation. 

"Where  a  witness  who  is  not  interested 
in  the  result  of  the  controversy  resides 
within  this  state,  and  is  amenable  to  procesH 
therein,  an  agreement  to  compensate  him  in 
an  amount  in  excess  of  the  legal  fees,  for 
attending  as  a  witness  and  testifying  only 
as  to  facts  within  his  knowledge,  is  con- 
trary to  public  policy  and  void."  Clifford 
V.  liughes,  124  N.  Y.  Supp.  478;  see  also, 
to  the  same  effect,  RamschaseVs  Estate,  24 
Pa.  Super.  Ct.  202. 

Thus,  an  agreement  to  pay  a  witness  who 
knows  a  fact  material  to  the  issue,  for  his 
loss  of  time,  a  greater  sum  than  the  legal 
fees,  is  without  consideration,  against  pub- 
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lie  policy,  and  void.    Wright  v.  Somers,  125 
111.  App.  256. 

And  an  agreement  that  a  person  should 
receive  pay  for  giving  evidence  in  an  ac- 
tion which  it  is  agreed  shall  be  brought 
"is  repugnant  to  every  instinct  of  propriety 
and  justice."  Cowlcs  v.  Rochester  Folding 
Box  Co.  81  App.  Div.  414,  80  N.  Y.  Supp. 
811,  affirmed  in  179  N.  Y.  87,  71  N.  E.  468. 

In  Dodge  v.  Stiles,  26  Conn.  463,  the 
court,  in  holding  that  an  agreement  to  pay 
a  witness  the  ordinary  value  of  his  time 
besides  his  legal  fees  was  without  considera- 
tion, said,  inter  alia:  "Were  it  otherwise, 
and  witnesses  might  be  allowed  to  make 
terms  for  testifying,  there  would  be  room 
for  oppressive  conduct  and  for  corruption. 
.  .  .  There  may  be  a  further  considera- 
tion, in  which  case  an  executory  promise 
for  extra  compensation  will  be  upheld;  as 
if  the  witness  was  about  going  abroad  at 
the  time  he  may  be  wanted  to  attend  court, 
and  agrees  that  he  will  remain  and  give 
up  his  journey,  and  is  summoned;  or  living 
at  a  distance  from  the  place  oi  the  court, 
more  than  20  miles,  so  that  his  deposition 
could  be  taken,  agrees  that  he  will  attend 
in  person.  In  these  and  the  like  cases,  the 
promise  is  one  for  indemnity." 

Where  a  part  of  the  consideration  for  a 
reward  to  a  person  for  the  production  of 
evidence  as  to  an  embezzlement  was  that  he 
should  testify  as  a  witness  in  an  action 
pending  or  to  be  brought  by  the  re  warder 
against  the  alleged  embezzler,  it  was  held 
that  the  contract  was  void  as  against  public 
policy.     Boehmer  v.  Foval,  65  111.  App.  71. 

Where  the  defendant  in  a  criminal  case 
after  conviction  placed  certain  notes  in  the 
hands  of  a  third  party,  to  be  delivered  to 
the  prosecuting  witness  in  case  he  was 
pardoned,  or,  if  his  conviction  was  reversed, 
in  case  of  his  final  discharge,  it  was  held 
that  no  honesty  of  intention  would  justify 
the  adoption  of  "a  rule  which  would  allow 
persons  charged  with  crime  to  practically 
buy  up  the  witnesses  for  the  state."  Haines 
V.  I^wis,  54  Iowa,  301,  37  Am.  Rep.  202, 
6  N.  W.  495. 

But  an  agreement  for  extra  compensation 
to  a  witness  does  not  neceasarily  avoid  an 
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nett,  who  signed  the  instrument  copied 
above.  No  evidence  was  offered  by  the  de- 
fendant. The  testimony  of  these  witnesses 
is  very  voluminous,  but  its  effect  is  to  show 
that  plaintiff  knew  that  there  was  a  divorce 
suit  pending  between  defendant  and  his  wife 
when  the  contract  was  made;  that  one  of 
the  contentions  of  defendant  in  that  suit 
was  that  his  wife  had  given  birth  to  a  child 
at  some  place  unknown  to  him,  and  that  he 
was  not  the  father  of  it;  that  the  testimony 
to  be  procured  under  the  agreement  was  for 
use  in  that  suit,  and  was  so  used. 

The  circuit  court  held  that  the  agreement 
was  contrary  to  public  policy  and  void;  and 
directed  the  jury  to  return  a  verdict  in  favor 
of  the  defendant,  which  was  accordingly 
done.     From    the  judgment    rendered,    the 


plaintiff  has  prosecuted  an  appeal  to  this 
court. 

The  defendant  Shirey  died  testate  during 
the  pendency  of  the  appeal,  and  the  case  has 
been  duly  revived  in  the  name  of  the  ex- 
ecutor of  his  will. 

The  circuit  court  was  right  in  holding 
that  the  contract  was  against  public  policy 
and  void.  The  vice  of  the  contract  does  not 
consist  in  the  fact  that  the  defendant  em- 
ployed the  plaintiff  to  obtain  evidence  in 
his  divorce  suit;  but  the  contract  is,  on  its 
face,  illegal  because  of  the  improper  provi- 
sion that  the  evidence  to  be  procured  should 
be  of  a  given  state  of  facts,  of  a  tendency 
to  enable  defendant  to  win  his  suit.  It  will 
be  observed  that  the  contract  did  not  pro- 
vide for  the  payment  of  his  services  in  pro- 


otherwise  valid  contract  of  wliich  it  is 
a  part.  Thus,  while  an  agreement  by  a 
creditor  of  the  estate  to  give  such  true  evi- 
dence as  may  be  necessary  to  enable  heirs 
to  recover  the  estate,  standing  alone,  may 
not  be  a  sufficient  consideration  to  support 
an  executory  contract,  it  is  not  immoral 
or  illegal,  and  will  not  avoid  a  contract 
otherwise  legal  and  binding,  in  which  it 
is  incorporated.  Smith  v.  Hartsell,  150  N. 
C.  71,  22  L.R.A.(N.S.)   203,  63  S.  E.  172. 

It  is  to  be  observed  at  this  point  that 
the  note  does  not  purport  to  cover  the  ques- 
tion whether  agreements  contemplating  the 
intermedddling  with  litigation  by  a  third 
person,  apart  from  an  agreement  to  pro- 
cure evidence,  is  bad  for  champerty  or 
maintenance. 

An  agreement  between  the  defendant  and 
the  plaintiff,  a  lawyer,  that  the  latter  would 
attend  as  a  witness  in  the  surrogate's  court 
upon  the  trial  of  a  proceeding  for  the  pro- 
bate of  the  will  of  the  defendant's  father, 
and  that  he  would  confer  with  defendant's 
attorneys  relative  to  the  testimony  which 
he  should  give  upon  such  proceeding,  in 
consideration  of  which  the  defendant  was 
to  pay  him  a  sum  equal  to  that  which  an 
attorney  at  law  would  reasonably  charge 
for  his  services,  while  it  will  not  enable  the 
plaintiff  to  recover  more  than  tlie  legal  fees 
for  his  attendance  as  a  witness  and  testify- 
ing, will,  it  seems,  enable  him  to  recover 
for  his  conferences  with  the  defendant's  at- 
torneys.    See  Clifford  v.  Hughes,  supra. 

— agreements  with  expert  witnesses. 

Few  of  the  cases  in  relation  to  the  com- 
pensation of  expert  witnesses  have  arisen 
under  express  contracts  to  pay  them  extra 
compensation.  Where  the  employment  in- 
volves special  work  in  preparation  for  the 
trial,  there  would  seem  to  be  nothing  il- 
legal in  such  contracts. 

Where  a  suit  is  pending  in  St.  Louis 
against  the. officers  and  agents  of  a  mining 
company,  for  sending  through  the  mails 
fraudulent  statements  as  to  the  value  of 
its  properties  in  Colorado,  it  is  not  against 
public,  policv  for  the  company  to  employ, 
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at  an  agreed  price,  residents  of  Colorado 
to  examine  the  properties,  have  assays 
made,  and  prepare  themselves  to  testify  as 
to  what  in  truth  was  their  value,  and  to  go 
to  St.  Louis  and  testify  as  to  such  value; 
there  is  nothing  in  an  objection  that  such 
an  agreement  tends  to  pervert  or  obstruct 
public  justice,  in  the  absence  of  evidence 
suggesting  that  the  witnesses  were  employed 
to  pervert  the  truth,  or  to  obstruct  the 
cause  of  justice.  Lincoln  Mountain  Gold 
Min.  Co.  V.  Williams,  37  Colo.  193,  85  Pac. 
844. 

An  agreement  to  pay  a  certain  sum  to  an 
expert  for  his  services  in  a  proceeding  to 
condemn  real  estate  belonging  to  the  prom- 
isor, such  services  to  consist,  among  other 
things,  in  investigation  of  values  of  the  part 
of  the  land  taken,  and  the  effect  of  such 
taking  upon  what  remained,  consulting  with 
counsel  for  appellant,  examining  plats,  etc., 
as  well  as  testifying  in  the  case,  will  be 
presumed  to  be  legal  till  the  contrary  ap- 

{>ears;  such  services  are  not  necessarily  il- 
egal  or  tending  to  corrupt  practices.    John- 
son V.  Pietsch,  94  111.  App.  459. 

Where  an  agreement  to  testify  as  an  ex- 
pert rests  upon  a  sufficient  consideration  to 
support  a  promise  to  pay  a  reasonable  com- 
pensation m  addition  to  the  statutory  fees, 
and  the  jury  find  such  promise  or  a  mutual 
understanding  to  that  effect  upon  suffi- 
cient evidence,  a  judgment  for  the  amount 
of  such  compensation  will  not  be  disturbed. 
Barrus  v.  Phaneuf,  166  Mass.  123,  32  L.R.A. 
619,  44  N.  E.  141. 

The  validity  of  a  contract  for  the  extra 
compensation  of  an  expert  employed  in  a 
criminal  case  by  tlie  district  attorney,  in- 
volving special  work  by  the  expert  in  prepa- 
ration for  the  trial,  has  been  upheld  in 
New  York  in  the  case  of  People  v.  Montgom- 
ery, 13  Abb.  Pr.  N.  S.  207;  and  such  con- 
tracts have  been  recognized  as  valid  in  Peo- 
ple ex  rel.  Tripp  v.  Cavuga  County,  22 
Misc.  616,  50  N.  Y.  Supp.  16;  People  ex 
rel.  Bliss  v.  Cortland  County,  39  N.  Y.  S. 
R.  313,  15  N.  Y.  Supp.  748;' People  ex  rel. 
Hamilton  v.  Jefferson  County,  35  App.  Div. 
239,  54  N.  Y.  Supp.  782. 
The  attorney  general  of  a  state,  desiring 
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curing  for  use  such  testimony  as  actually 
existed,  but  it  contemplated  the  procure- 
ment of  evidence  tending .  to  establish  a 
given  state  of  facts,  regardless  of  any  other 
consideration.  With  reference  to  such  con- 
tracts, the  supreme  court  of  Montana  held: 
"A  contract  is  void  as  against  public  policy 
if  by  it  one  of  the  parties  agrees  to  secure 
such  testimony  as  will  enable  the  other  to 
win  an  existing  or  contemplated  suit.  It 
is  not  necessary  that  the  contract  should 
contemplate  the  production  of  perjured  tes- 
timony. It  is  void  because  its  tendency  is 
to  promote  unlawful  acts."  Quirk  v.  Muller, 
14  Mont.  467,  25  L.R.A.  87,  43  Am.  St.  Rep. 
647,  36  Pac.  1077. 


In  the  opinion  of  the  court  in  that  case 
is  contained  a  quotation  from  the  supreme 
court  of  Illinois  in  the  case  of  Gillett  v. 
Logan  County,  67  111.  256,  which  is  so  clear 
a  statement  of  the  reasons  for  the  rule, 
that  we  repeat  it  here.  The  facts  were  that 
the  county  supervisors  desired  to  overthrow 
the  result  of  an  election  in  regard  to  wheth- 
er the  county  should  subscribe  for  certain 
railroad  bonds.  They  made  a  contract  with 
a  person  to  procure  evidence  to  show  that 
certain  votes  cast  at  such  election  were  il- 
legal, and  the  contract  had  a  scale  of  prices 
varying  according  to  the  number  of  votes 
that  were  proved  to  be  illegal.  The  court 
said :  "The  evidence  disproved  the  actual  use 


to  show  that  the  estimate  of  value  of  the 
property  of  a  certain  corporation  given  by 
its  expert  in  his  testimony  was  materially 
too  high,  engaged  an  expert  for  that  pur- 
pose, who  stated  that  his  terms  would  be 
a  retainer  of  $1,000  and  $50  a  day  while 
thus  engaged;  some  days  later  such  expert 
stated  that  he  had  examined  the  testimony 
of  the  corporation  expert,  and  could  make 
a  materially  lower  appraisal,  but  his  ap- 
praisal when  made  not  being  materially 
lower,  he  was  not  called  as  a  witness;  and 
it  was  held  that  he  was  entitled  to  the  re- 
tainer, but  not  to  any  per  diem  compensa- 
tion. Hough  V.  State,  68  Misc.  26,  124  N. 
Y.  Supp.  878. 

In  Philler  v.  Waukesha  Countv,  139  Wis. 
211,  25  L.R.A.(N.S.)  1040,  131  Am.  St. 
Rep.  1055,  120  N.  W.  829,  17  A.  &  E.  Ann. 
Cas.  712,  the  court  was  of  the  opinion  that 
a  contract  to  pay  an  expert  for  work  done 
in  preparation  and  qualification  to  enable 
him  to  testify  would  be  valid. 

But  an  agreement  to  pay  an  expert  wit- 
ness for  his  services  a  percentage  of  the 
amount  that  may  be  recovered  or  realized 
is  illegal.  Laffin  v.  Billington,  14  N.  Y. 
Anno.  Cas.  360,  80  N.  Y.  Supp.  267.  See 
also  Johnson  v.  Pietsch,  supra,  for  a  dictum 
to  the  same  effect. 

It  has  been  held  that  a  contract  with  an 
expert  to  pay  him  extra  compensation 
where  the  subject  of  his  testimony  involved 
no  special  preparation  was  invalid. 

Thus,  in  Burnett  v.  Freeman,  126  Mo. 
App.  683,  103  S.  W.  121,  s.  c.  subsequent  ap- 
peal 134  Mo.  App.  709,  316  S.  W.  88,  it 
was  held  that  a  contract  to  pay  an  expert  for 
being  a  witness  as  to  matters  of  fact  or  pro- 
fessional knowledge  not  acquired  by  him 
with  a  view  to  the  particular  case  would 
be  invalid  as  without  consideration  and 
against  public  policy. 

In  Walker  v.  Cook,  33  111.  App.  561,  it 
was  held  that  a  physician  under  subpcena 
could  not  recover  on  a  promise  to  pay  him 
as  well  for  his  attendance  in  court  as  if  he 
wna  to  attend  to  his  patients,  the  matter  on 
which  he  was  to  testify  being  as  to  the 
reasonable  value  cf  professional  services 
rendered.  While  the  court  quoted  and  ap- 
parently followed  the  case  of  Dodore  v. 
Stil'^s,  supra,  it  is  stated  in  the  opinion 
that  a  difTerent  question  would  have  been 
30  L.R.A.(N.S.) 


presented  had  the  witness  attended  with- 
out service  of  a  subpoena. 

Miscellaneous. 

A  contract  with  a  deputy  sherilT  to 
pay  him  a  certain  sum,  in  consideration  of 
which  he  is  to  furnish  evidence  sufficient 
to  convict  the  murderers  of  a  relative  of 
the  contractors,  is  void  as  a  contract  to  pay 
a  public  officer  for  doing  a  duty  which  the 
law  requires  him  to  do  without  such  pay- 
ment. Kennedy  v.  Hodges,  97  Ga.  753,  26 
S.  E.  493. 

In  Langdon  v.  Conlin,  67  Neb.  243,  60 
L.R.A.  429,  108  Am.  St.  Rep.  643,  93  N.  W. 
389,  2  A.  &  E.  Ann.  Cas.  834,  the  decision 
holding  void  a  contract  between  an  attor- 
ney and  a  layman  whereby  the  latter  for  a 
percentage  was  to  procure  the  employment 
of  the  former  by  third  persons  for  the  prose- 
cution of  suits  in  courts  of  record,  and  al- 
so to  assist  "in  looking  after  and  securing 
proper  and  legitimate  witnesses  whose  tes- 
timony was  to  be  used  in  such  cases,'' — ^waa 
mainly  upon  the  ground  that  it  was  a  cover 
to  enable  one  not  a  member  of  bar  to  prac- 
tise in  the  courts;  but  the  provision  quoted 
as  to  procuring  witnesses  was  also  appar- 
ently regarded  as  objectionable  in  itself. 
See  also,  to  similar  effect,  Holland  v.  Shee- 
han,  108  Minn.  362,  23  L.R.A.(N.S.)  610, 
122  N.  W.  1,  17  A.  &  E.  Ann.  Cas.  687. 

Where  two  persons  entered  into  a  fraudu- 
lent conspiracy  to  defraud  the  government 
with  respect  to  certain  land,  and  the  evi- 
dence of  such  conspiracy,  necessary  to  prove 
the  claims  of  the  rightful  claimant,  is  in 
the  sole  possession  and  control  of  one  of 
such  conspirators,  whose  testimony  cannot 
be  secured  by  process,  an  agreement  between 
such  conspirator  and  such  claimant,  by 
which  the  former,  for  a  valuable  considera- 
tion, is  to  testify,  and  permit  the  use  of 
the  evidence  showing  such  conspiracy,  is 
void,  and  no  recovery  can  be  had  upon  it  by 
such  conspirator,  as  he  cannot  be  permitted 
to  profit  by  the  information  possessed  by 
reason  of  his  unlawful  conspiracy.  Hagan 
V.  Wellinsrton,  7  Kan.  App.  74,  52  Pac.  909. 

See  also  as  illustrating  an  attempt  to 
sell  inform.ition  of  one's  own  rascality. 
Young  V.  Thomson.  14  Colo.  App.  294,  69 
Pac.  1030,  which,  however,  was  decided  on 
another  ground.  B.  B.  B, 
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by  the  coniniittpe  of  any  corrupt  means  or 
any  corrupt  design,  on  their  part,  in  the  use 
of  the  money.  But  the  contracts  themselves 
are  pernicious  in  their  nature.  They  created 
a  powerful,  pecuniary  inducement  on  the 
part  of  the  agents  so  employed  that  the  tes- 
timony should  be  given  of  certain  facts,  and 
that  a  particular  result  of  the  suit  should  be 
Iiad.  A  strong  temptation  was  held  out  to 
tliem  to  make  use  of  improper  means  to  pro- 
cure the  needful  testimony,  and  to  secure 
the  desired  result  of  the  suit.  The  nature  of 
the  agreement  was  such  as  to  encourage  at- 
tempts to  suborn  witnesses,  to  tamper  with 
jurors,  and  to  make  use  of  other  'base  appli- 
ances' in  order  to  secure  the  necessary  re- 
sults which  were  to  bring  to  these  agents 
their  stipulated  compensation.  The  ten- 
dency of  such  arrangement  must  be  to  taint 
with  corruption  the  atmosphere  of  courts, 
and  to  pervert  the  course  of  justice.  A  pure 
administration  of  justice  is  of  vital  public 
concern.  It  tends  to  evil  consequences  that 
any  such  venal  agency  as  is  constituted  by 
these  contracts  should  have  a  part  in  the 
conduct  of  judicial  prpceedings,  where  the 
attainment  of  right  and  justice  is  the  end. 
Should  such  contracts  of  this  character  re- 
ceive countenance,  we  might,  among  the 
multiplying  forms  of  agency  of  the  time, 
have  to  witness  the  scandalous  spectacle  of 
a  class  of  agents  holding  themselves  out  to 
the  public  as  professional  procurers  of  de- 
sired testimony  for  litigants  in  court,  for 
pay  contingent  upon  the  success  of  their 
suits.  In  Marshall  v.  Baltimore  &  O.  R. 
Co.  16  How.  314,  14  L.  ed.  953,  it  was  held 
that  a  contract  or  a  contingent  compensa- 
tion for  obtaining  legislation  was  void  by 
the  policy  of  the  law.  With  much  greater 
reason,  we  think,  should  the  contracts  under 
consideration  be  held  vicious.  We  cannot 
sanction  them.  On  acount  of  their  corrupt- 
ing tendency,  we  must  hold  them  to  be  void, 
as  inconsistent  with  public  policy."  See 
also  Patterson  v.  Donner,  48  Cal.  379;  Lyon 
T.  Hussey,  82  Hun.  15,  31  N.  Y.  Supp.  281. 

We  agree  with  the  reasoning  of  the  court 
in  the  above-cited  cases,  that  contracts  like 
the  one  under  consideration  are  void  as 
against  public  policy,  and  as  tending  to  im- 
pede the  administration  of  justice.  "Where 
the  ground  of  a  promise  on  one  part,  or  the 
thing  promised  to  be  done  on  the  other  part, 
is  unlawful,  the  courts  will  not  enforce  the 
contract  for  either  party."  !Mendel  v. 
Davies,  46  Ark.  420.  Sec  also  Tatum  v. 
Kelley,  25  Ark.  209,  94  Am.  Dec.  717;  Rud- 
dell  V.  Landers,  25  Ark.  238,  94  Am.  Dec. 
719:  Hencke  v.  Standiford,  00  Ark.  536,  62 
S.  W.   1. 

The  judgment  will  be  affirmed. 
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GREGORY  PERKINS,  Jr.,  Trustee,  etc., 
of  Golden  Gate  Laundry,  Incorporated, 
Bankrupt,  Appt., 

V. 

J.  E.  COWLES  et  al.,  Respts. 

(157  Cal.  625,  108  Pac.  711.) 

Corporation  —  transfer  of  stock  —  in- 
solvency —  liability  of  transferee. 

1.  One  who  purchases  stock  of  a  corpora- 
tion which  is  not  fully  paid,  from  original 
subscribers,  including  the  president,  may  be 
held  liable  to  creditors  for  the  unpaid  bal- 
ance, although  the  sellers  represented  that 
the  stock  was  fully  paid,  and  he  had  no 
actual  knowledge  to  the  contrary,  where  by 
law  the  transfer  effects  a  substitution  of 
the  transferee  for  the  original  subscriber  up- 
on the  subscription  contract. 

Bankruptcy  ^  corporation  ^  unpaid 
subscriptions  ^  assets. 

2.  Unpaid  subscriptions  to  the  stock  of  a 
corporation  constitute  assets  in  the  hands 
of  its  trustee  in  bankruptcy,  even  though 
the  stock  has  been  transferred  from  the 
possession  of  the  original  subscribers. 

(April  18,   1910.) 

Note,  —  Liability  of  transferee  of  corpo^ 
rate  stocU  on  unpaid  subscription, 

.  This  note  does  not  cover  the  question  of 
the  liability  upon  unpaid  subscriptions  of 
persons  holding  stock  in  the  capacity  of 
trustees  or  agents,  or  those  holding  stock 
as  collateral  security.  The  latter  ques- 
tion is  dealt  with  in  the  note  to  Andrews 
V.  National  Foundry  &  Pipe  Works,  30 
L.R.A.  139,  and  the  supplemental  note  ap- 
pended to  the  case  of  Marshall  Field  &  Co. 
V.  Evans,  J.  S.  Co.  19  L.R.A.(N.S.)  249. 
The  liability  of  transferees  under  statutes 
imposing  double  or  added  liability  upon 
stockhoUiora  is  also,  of  course,  beyond  the 
scope  of  this  note. 

In  some  cases  transferees  of  stock  have 
been  held  liable  upon  the  ground  of  privity 
between  tlie  corporation  and  the  transferee, 
without  express  reference  to  notice  beini? 
made.  Bend  v.  Susquehanna  Bridge  &  Bank 
Co.  G  Harr.  &  J.  128,  14  Am.  Dec.  261 ;  Hall 
V.  United  States  Ins.  Co.  5  Gill,  484;  Brink- 
lev  V.  Hambleton,  67  Md.  169.  8  Atl.  904; 
Webster  v.  Upton,  91  U.  S.  65,  23  L.  ed. 
384. 

The  court  in  Brinkley  v.  Hambleton, 
supra,  said:  "According  to  the  ordinary 
well-settled  rule  upon  the  subject,  the  law 
implies  a  promise  or  duty  by  every  holder 
of  stock  in  a  joint  stock  company,  to  pay 
the  full  par  value  of  the  stock  as  it  may  be 
called  for;  and  it  follows,  as  a  matter  of 
course,  that  an  assignee  of  the  stock,  by 
coming  into  privity  with  the  company,  by 
having  the  stock  transferred  to  him  on 
its  books,  is  equally  liable  as  the  former 
holder  was  before  the  transfer.  The  as- 
signee takes  the  shares  with  all  their  rights 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Los  Angeles 
County  in  defendants'  favor  in  an  action 
brought  to  recover  the  balances  alleged  to 
be  due  on  certain  stock  subscriptions.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Lawler  Allen,  Van  Dyke,  & 
Jutten  for  appellant. 

Mr.  Lloyd  W.  Moultrie,  for  respond- 
ents: 

If  any  presumption  of  fact  arises  from 
the  face  of  a  stock  certificate  in  customary 
form,  it  is  that  the  stock  is  fully  paid  for. 

Johnson  v.  Lullman,  15  Mo.  App.  55. 

If  a  certificate  of  stock  is  silent  on  its 
face  as  to  whether  it  is  fully  paid  or  not,  a 
bona  fide  purchaser  is  protected  in  consider- 
ing it  fully  paid  stock. 

West  Nashville  Planing-Mill  Co.  v.  Nash- 
ville Sav.  Bank,  86  Tenn.  262,  6  Am.  St. 
Rep.  835,  6  S.  W.  340;  Du'Pont  v.  Tilden, 
42  Fed.  87;  Berry  v.  Rood,  168  Mo.  316,  67 


S.  VV.  644;  Hubbell  v.  Meigs,  50  N.  Y.  480; 
Rood  V.  Whorton,  67  Fed.  434. 

Transferees  who  buy  stock  in  good  faith, 
believing  it  to  have  been  fully  paid,  although 
they  pay  only  a  per  cent  of  its  value,  are 
not  liable  to  creditors  for  the  balance. 

Young  v.  Erie  Iron  Co.  66  Mich.  Ill,  31 
N.  W.  814;  Sprague  v.  National  Bank,  172 
111.  149,  42  L.R.A.  606,  64  Am.  St  Rep.  17, 
50  N.  E.  19;  Berry  v.  Rood,  supra;  3  Clark 
&  M.  Priv.  Corp.  §  564f,  p.  1741;  Helliwell, 
Stock  &  Stockholders,  p.  911;  Reid  v.  De 
Jarnette,  3  A.  &  E.  Ann.  Cas.  1120,  note; 
Easton  Nat.  Bank  v.  American  Brick  & 
Tile  Co.  69  N.  J.  Eq.  326,  60  Atl.  54;  Rood 
v.  Whorton,  supra;  Re  Remington  Automo- 
bile &  Motor  Co.  82  C.  C.  A.  421,  153  Fed. 
345;  Sanger  v.  Upton,  91  U.  S.  56,  23  L. 
ed.  220. 

I 
Lorigan,  J.,  delivered  the  opinion  of  the 

court: 

This  case  was  submitted  to  the  trial  court 


and  liabilities,  so  that  if  a  liability  to  a 
loss  has  been  incurred  by  the  company  be- 
fore he  purchased  the  stock,  he  may  be 
called  upon  to  contribute  thereto  as  soon 
as  he  has  accepted  a  transfer  of  the  shares 
and  become  a  shareholder  in  the  concern. 
Ihe  liability  to  pay  the  calls  made  upon  the 
stock  after  the  transfer  is  shifted  from  tiie 
outgoing  to  the  incoming  shareholder;  the 
transfer  of  stock  working  a  complete  nova- 
tion of  the  contract  of  membersbip,  the 
transferee  being  substituted  to  the  place  of 
the  transferrer,  with  all  the  rights  and 
liabilities  incident  to  the  holding  of  the 
shares." 

While  in  the  Maryland  cases  just  cited, 
the  effect  of  notice  or  lack  of  notice  to  the 
transferee  is  not  expressly  treated,  in  Brant 
V.  Ehlen,  69  Md.  1,  where  the  stock  trans- 
ferred appeared  on  its  face  to  be  fully  paid, 
and  a  bona  fide  transferee  was  held  not 
liable  for  unpaid  subscriptions,  the  court 
said  that  in  all  of  the  cases  relied  upon  as 
sustaining  a  different  holding,  it  would  be 
found  that  the  certificates  on  their  face 
showed  that  they  were  not  fully  paid,  or 
the  facts  were  such  as  to  put  the  purchaser 
on  inquiry. 

In  Merrimac  Min.  Co.  v.  Levy,  54  Pa.  227, 
93  Am.  Dec.  697,  13  Mor.  Min.  Rep.  407, 
a  transferee  of  the  original  purchaser  was 
held  liable  to  the  corporation  for  an  unpaid 
balance  on  the  stock,  where  he  was  accept- 
ed as  a  transferee  by  the  corporation. 

So,  in  Basting  v.  Northern  Trust  Co.  61 
Minn.  307,  63  N.  W.  721,  a  purchaser  of 
stock  OP.  execution  sale  was  held  liable  for 
a  call  for  unpaid  subscriptions,  where  he 
was  recognized  by  the  corporation  as  a 
stockholder,  and  a  transfer  was  made  on 
the  books  as  soon  as  the  transferrer  had 
paid  a  call  previously  made. 

And  it  was  held  in  Gordon  v.  Parker,  10 
La.  56,  that  a  purchaser  of  stock  at  auction, 
where  there  was  no  deception,  was  liable 
30  L.R.A,(N.S.) 


according  to  the  charter  for  unpaid  sub- 
scriptions. 

Other  cases  witho^it  express  reference  to 
notice,  have  held  transferees  liable  on  the 
principle  that  they  take  subject  to  all  im- 
munities and  liabilities,  since  stock  is  not 
in  the  nature  of  negotiable  paper.  Re  Peo- 
ple's Live  Stock  Ins.  Co.  56  Minn.  180,  67 
N.  W.  468;  Upton  v.  Hansbrough,  3  Biss. 
417,  Fed.  Cas.  No.  16,801;  Wilbur  v.  Stock- 
holdeis  of  Corporation,  13  Phila.  479,  Fed. 
Cas.  No.  17,636;  Close  v.  Sherwood,  5  Misc. 
550,  25  N.  Y.  Supp.  980. 

And  in  Brown  v.  Hitchcock,  30  Ohio  St. 
667,  under  a  statute  providing  that  dues 
should  be  secured  by  individual  liability, 
and  that  each  stockholder  should  be  liable 
for  any  amount  unpaid,  and  also  imposing  a 
further  liability,  an  assignee  is  held  to  stand 
in  the  shoes  of  his  assignor,  on  the  principle 
that  such  liability  arises  out  of  the  nature 
of  the  property  and  the  relations  of  the  par- 
ties to  it  and  to  creditors,  in  connection 
with  the  equitable  principle  that  he  who  de- 
rives the  advantage  ought  to  bear  the  bur- 
dens. 

So,  in  Bonewitz  v.  Van  Wert  County 
Bank,  41  Ohio  St.  78,  it  was  held  that  if  the 
stock  in  question  had  been  sold  by  the  corpo- 
ration before  the  debt  sought  to  be  satisfied 
accrued,  the  subsequent  transferees  thereof 
would  be  liable  for  the  statutory  liability. 
W^hat  the  statutory  liability  was  does  not 
appear. 

Transferees  with  notice. 

Whether  or  not  the  foregoing  cases  intend 
to  go  to  the  extent  of  holding  transferees 
absolutely  liable  in  all  cases,  regardless  *of 
notice,  they  are  undoubtedly  liable  if  they 
had  notice  that  the  stock  was  unpaid.  Peo- 
ple*s  Home  Sav.  Bank  v.  Sadler,  1  Cal. 
App.  189,  81  Pac.  1029;  People's  Home  Sav. 
Bank  v.  Rauer,  2  Cal.  App.  445,   84  Pac 
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on  an  agreed  Btatement  of  facts.  It  appears 
therefrom  that  the  Golden  Gate  Laundry, 
Incorporated,  was  organized  under  the  laws 
of  this  state  in  January,  1902,  with  a  capi- 
tal stock  of  $33,000,  represented  by  330 
shares  of  the  par  value  of  $100  each.  All 
the  stock  was  subscribed  for  by  the  six 
original  incorporators.  Certain  of  these, 
being  the  owners  of  a  business  plant  known 
as  the  Golden  Gate  Laundry,  transferred  it 
to  the  Golden  Gate  Laundry,  Incorporated, 
at  a  valuation  of  $5,500.  It  was  accepted 
by  the  latter  corporation  at  that  figure,  and 
165  shares  of  the  capital  stock  of  the  corpo- 
ration subscribed  for  by  said  parties  was 
credited  thereby  with  a  payment  of  33J 
cents  on  each  dollar  per  share  of  the  capital 
stock  subscriped  for  by  them.  Subsequently 
the  subscribers  to  the  remaining  165  shares 
of  the  capital  stock  paid  into  the  treasury 
of  the  corporation  33|  cents  on  the  dollar 
per  share  of  the  stock  subscril)ed  for  by  them. 
Thereupon  all  the  stock  of  the  corporation 


was  issued  to  the  original  subscribers,  the 
certificates  being  in  the  usual  and  ordinary 
form,  reciting  that  the  person  named  there- 
in was  the  owner  of  a  given  number  of 
shares  of  $100  each  of  the  capital  stock  of 
the  corporation,  transferable  on  its  books  on 
surrender  of  the  certificate.  Some  months 
thereafter,  these  defendants  purchased  cer- 
tain shares  under  the  following  circumstan- 
ces: Three  of  the  original  subscribers, — 
Rogers,  McCoy,  and  Hedderly, — ^being  desir- 
ous of  securing  patronage  for  the  business  of 
the  corporation  and  extending  its  influence, 
arranged  with  ttie  defendants  and  others  to 
purchase  part  of  the  shares  held  by  them 
for  40  cents  on  the  dollar  per  share.  Hed- 
derly was  one  of  the  original  subscribers 
and  president  of  the  corporation.  He  and 
the  others  stated  to  the  defendants,  when 
soliciting  a  purchase  of  the  stock  by  them, 
that  the  stock  was  fully  paid  up  at  its  face 
or  par  value,  and  that  there  were  no  unpaid 
subscriptions    thereon.      In     making    this 


329;  Coleman  V.  Howe,  154  111.  458,  45  Am. 
St.  Rep.  133,  39  N.  E.  725 ;  Trendlev  v.  St. 
Louis  &.  B.  Rapid  Transit  Co.  84  111.  App. 
109;  White  v.  Greene  (Iowa)  70  N.  W.  182; 
First  Nat.  Bank  v.  Hingham  Mfg.  Co.  127 
Mass.  563;  Wallace  v.  Carpenter  Electric 
Heating  Mfg.  Co.  70  Minn.  321,  68  Am.  St. 
Rep.  530,  73  N.  W.  189;  Mountain  Lake 
Land  Co.  v.  Blair,  109  Va.  147,  63  S.  E. 
751. 

And  a  transferee  of  stock  who  paid  full 
value  for  it,  and  who  was  told  by  the  origi- 
nal purchaser  that  it  was  fully,  paid,  is 
liable  where  the  facts  within  his  knowledge 
are  such  as  to  charge  him  with  knowledge 
that  the  stock  was  not  paid  up.  Wishard 
V.  Hansen,  99  Iowa,  307,  61  Am.  St.  Rep. 
238,  68  N.  W.  691. 

So,  in  Hartford  &  N.  H.  R.  Co.  v.  Boor- 
man,  12  Conn.  530,  a  transferee  was  held 
liable  where  he  received  a  new  certificate 
declaring  that  only  part  payment  had  been 
made,  and  stating  that  the  residue  was  pay- 
able as  ordered. 

And  in  Boulton  Carbon  Co.  v.  Mills,  78 
Iowa,  460,  6  L.R.A.  649,  43  N.  W.  290,  an 
original  incorporator  was  held  liable  for 
the  unpaid  amount  of  subscription  on  stock 
purchased  by  him  as  fully  paid  after  its 
issuance. 

And  a  transferee  with  knowledge  that 
stock  is  not  in  fact  fully  paid  is  liable,  al- 
though it  is  marked  fully  paid.  Foote  v. 
Illinois  Trust  &  Sav.  Bank,  194  111.  600,  62 
N.  E.  834;  Higgins  v.  Illinois  Trust  &  Sav. 
Bank,  193  111.  394,  61  N.  E.  1024;  Florsheim 
V.  Illinois  Trust  &  Sav.  Bank,  192  111.  382, 
61  N.  E.  491 ;  Rogan  v.  Illinois  Trust  &  Sav. 
Bank,  93  111.  App.  39. 

And  where  transferees  have  notice  that 
stock  was  issued  in  consideration  of  over- 
valued property,  they  may  be  held  liable 
for  the  unpaid  balance.  Allen  v.  Grant,  122 
Ga.  552,  50  S.  E.  494;  Douglass  v.  Ireland, 
73  N.  Y.  100,  4  Mor.  Min.  Rep.  32;  Garden 
30  L.R.A.(N,S.) 


City  Sand  Co.  v.  American  Refuse  Crema- 
tory Co.  205  111.  42,  68  N.  E.  724;  Van 
Cleve  V.  Berkey,  143  Mo.  109,  42  L.R.A. 
593,  44  S.  W.  743. 

And  in  Gillett  v.  Chicago  Title  &  T.  Co. 
230  111.  373,  82  N.  E.  891,  where  it  was 
sought  to  hold  transferees  liable,  and  it  ap- 
peared that  the  original  holder  subscribed 
practically  the  entire  stock  of  the  corpora- 
tion in  consideration  of  rights  in  a  play  to 
be  written  by  him,  and  certain  unperfected 
inventions  which  could  not  have  been  trans- 
ferred for  anything  of  value,  the  court  said : 
"The  certificates  for  MacKaye's  stock  re- 
cited that  the  shares  were  'fully  paid  and 
nonassessable;'  and  the  law  is,  that  where 
stock  is  so  issued,  and  the  holder  thereafter 
sells  or  assigns  the  same,  and  the  assignee 
acquires  it  in  good  faith,  and  without  notice 
that  it  has  not  been  fully  paid,  he  cannot 
be  made  liable  if,  in  fact,  the  stock  is  not 
fully  paid.  .  .  .  Appellants  insist  that, 
even  if  this  stock  was  wholly  unpaid,  they 
acquired  it  in  good  faith,  without  notice  of 
that  fact,  and  are  therefore  not  liable. 
'Notice,*  in  this  connection,  must  be  given 
the  ordinary  signification  of  that  term,  and 
means  knowledge  that  the  stock  was  unpaid, 
or  knowledge  of  such  facts  as  would  have 
put  an  ordinarily  prudent  man  upon  in- 
quiry, when  the  inquiry  might  reasonably  be 
expected  to  have  led  him  to  knowledge  that 
the  stock  was  unpaid.  .  .  .  Many  of  the 
appellants  knew  precisely  how  MacKaye  had 
paid  for  his  stock,  and  all  of  the  appellants 
acquired  their  stock,  as  they  knew,  within 
a  few  months  after  the  organization  of  this 
corporation.  They  obtained  it  without  giv- 
ing any  valuable  consideration  therefor,  ex- 
cept in  a  few  instances,  where  it  is  claimed 
that  a  small  percentage  of  the  face  value 
of  the  stock  was  paid  therefor  by  services 
rendered  or  by  other  methods,  not  including 
cash  actually  paid  at  the  time  of  the  trans- 
fer of  the  stock.    The  fact  that  the  corpor(!^- 
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statement  Hedderly  acted  in  good  faith^  be- 
lieving that  the  stock  was  fully  paid  up  by 
the  transfer  of  the  property  to  the  corpora- 
tion from  the  Golden  Gate  Laundry.  The 
defendants  had  no  notice  to  the  contrary, 
believed  the  representations  as  made,  and 
stated  to  Hedderly  and  those  from  whom 
they  purchased  that  they  w^ould  not  buy 
the  stock  unless  it  was  fully  paid  up.  Un- 
der the  assurances  given,  the  defendants 
then  purchased  a  large  number  of  the 
shares  of  the  stock,  which  were  transferred 
to  them  by  the  original  subscribers,  and  such 
transfers  entered  upon  the  books  of  the  cor- 
poration. The  defendants  ever  since  said 
transfers  have  been,  and  now  are,  the  own- 
ers and  holders  of  said  stock.  In  1904,  on 
an  involuntary  petition  in  bankruptcy  filed 


in  the  United  States  district  court  for  the 
southern  district  of  California,  the  corpo- 
ration was  adjudged  a  bankrupt  and  plain- 
tiff was  elected  and  duly  qualified  as  its 
trustee.  The  bankrupt  corporation,  being 
without  sufficient  property  to  pay  the  debts 
of  the  corporation  in  full,  on  petition  of 
plaintiff,  as  such  trustee,  the  said  United 
States  district  court,  in  September,  1904, 
ordered  that  a  call  be  made  of  50  per  cent 
of  all  unpaid  subscriptions  or  balance  due 
on  the  capital  stock.  In  January,  1906,  a 
second  call  for  a  like  amount  of  the  balance 
of  unpaid  subscriptions  was  made,  and,  the 
defendants  having  failed  to  make  payment 
to  the  trustee  of  either  of  said  calls,  the 
plaintiff  brought  this  action  against  them. 
The  corporation  itself  never  made  any  calls 


tion  had  just  been  organized,  and  that  its 
stock  was  being  transferred  without,  or 
practically  without,  any  valuable  considera- 
tion, was,  we  think,  sufficient  to  put  a  rea- 
sonably prudent  man  upon  inquiry,  and  that 
inquiry  would,  in  our  judgment,  have  led 
to  knowledge  of  the  fact  that  the  stock 
was  wholly  unpaid." 

Bona  fide  purchasers  without  notice. 

Where  one  purchases  stock  bona  fide,  and 
without  notice  that  it  is  not  fully  paid,  it 
has  been  held  that  he  cannot  be  rendered 
liable  for  the  amount  remaining  unpaid. 
Brant  v.  Ehlen,  59  Md.  1;  Young  v.  Erie 
Iron  Co.  65  Mich.  Ill,  31  N.  W.  814;  Key- 
stone Bridge  Co.  v.  McCluney,  8  Mo.  App. 
496;  Erskine  v.  Lowenstein,  11  Mo.  App. 
595;  Easton  Nat.  Bank  v.  American  Brick 
&  Tile  Co.  69  N.  J.  Eq.  326,  60  Atl.  54; 
Wintringhara  v.  Rosenthal,  25  Hun,  580  j 
Messersmith  v.  Sharon  Sav.  Bank,  96  Pa. 
440;  West  Nashville  Planing-Mill  Co.  v. 
Nashville  Sav.  Bank,  80  Tenn.  252,  6  Am. 
St.  Rep.  835,  6  S.  W.  340;  Albitztigui  v. 
Quadalupe  Y  Caloo  Min.  Co.  92  Tenn.  598, 
22  S.  W.  739;  Cleveland  Rolling-Mi  11  Co.  v. 
Texas  &  St.  L.  R.  Co.  27  Fed.  250;  Re 
British  Farmers*  Pure  Linseed  Cake  Co. 
L.  R.  7  Ch.  Div.  533;  McCraken  v.  Mclntyre, 
1  Can.  S.  C.  479. 

And  purchasers  in  the  open  market  of 
stock  purporting  to  be  fully  paid,  who  have 
no  notice  that  such  stock  is  in  fact  not  ful- 
ly paid,  are  not  liable  for  the  unpaid 
amount.  Rood  v.  Whorton,  67  Fed.  434; 
Hess  V.  Trumbo,  27  Ky.  L.  Rep.  320,  84  S. 
W.  1153. 

So,  where  stock  marked  fully  paid  is  pur- 
chased in  the  open  market  by  one  who  is 
informed  by  the  corporation's  manager  that 
the  stock  is  fully  paid,  the  purchaser  is 
not,  upon  the  bankruptcy  of  tlie  corpora- 
tion, liable  for  the  unpaid  subscription.  Re 
Reminirton  Automobile  &  Motor  Co.  82  C. 
C.  A.  421,  153  Fed.  345. 

And  an  assignee  of  nonassessable  shares 
is  not  liable  to  a  creditor,  although  the  par 
value  has  not  been  paid  to  the  corporation. 
30  L.R.A.(N.S.) 


Morgan  v.  Howland,  89  Me.  484,  36  Atl. 
990;  Libby  v.  Tobey,  82  Me.  397,  19  Atl. 
904. 

In  Berry  v.  Rood,  168  Mo.  316,  67  S.  W. 
644,  bona  fide  purchasers  without  notice 
that  stock  was  not  fully  paid  up  were 
held  not  liable,  although  they  purchased  for 
less  than  the  par  value,  stock  being  liable 
to  fiuctuation. 

And  transferees  who  have  no  knowledge 
that  the  stock  was  issued  in  consideration 
of  overvalued  property  are  not  liable  for 
the  balance.  Sprague  v.  National  Bank,  172 
111.  149,  42  L.R.A.  600,  64  Am.  St.  Rep. 
17,  50  N.  E.  19;  Foreman  v.  Bigelow,  4  Cliff. 
508,  Fed.  Cas.  No.  4,934;  DuPont  v.  Tilden, 
42  Fed.  87. 

And  it  was  so  held  in  Patcrson  v.  Arnold, 
45  Pa.  4 To,  where  stock  was  issued  for  prop- 
ertv,  in  violation  of  a  statute. 

So,  where  stock  has  been  paid  for  by  the 
original  subscriber  by  a  transfer  of  prop- 
erty, according  to  agreement,  and  no  fraud 
is  alleged,  his  transferee,  who  purchased  in 
good  iaith,  is  not  liable  to  a  subsequent 
creditor  for  the  amount  alleged  to  be  un- 
paid. Phelan  v.  Hazard,  5  Dill.  45,  Fed. 
-Cas.  No.  11,008,  12  Mor.  Min.  Rep.  41. 

And  where  shares  were  issued  to  contract- 
ors of  a  railroad  for  construction  work  as 
fully  paid,  and  the  transaction  was  never 
questioned  by  other  stockholders,  transferees 
of  the  stock,  who  purchased  in  the  public 
market,  without  notice,  are  not  liable  there- 
on as  for  unpaid  stock.  Steacy  v.  Little 
Rock  &  Ft.  S.  R.  Co.  6  Dill.  348,  Fed.  Cas. 
No.  13,329. 

In  Mallinckrodt  Chemical  Works  v.  Belle- 
ville Glass  Co.  34  111.  App.  406,  transferees 
without  notice,  who  paid  the  par  value  for 
stock,  were  held  not  liable,  although  the 
contracts  assigned  by  the  original  holders 
did  not  equal  the  par  value,  the  overvalua- 
tion appearing  to  have  been  made  through 
a  mistake,  and  not  in  bad  faith. 

So,  in  Bruner  v.  Brown,  139  Ind.  600,  38 
N.  E.  318,  it  was  held  that  a  transferee  of 
stock  was  not  liable  for  an  amount  alleged 
to  be  unpaid,  where  he  received  it  as  fully 
paid,  and  no  fraud  was  proved  in  original- 
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on  account  of  any  unpaid  subscriptions  to  its 
capital  stuck.  The'  trial  court  rendered 
judgment  in  favor  of  defendants,  adopting 
the  agreed  statement  of  facts  as  the  findings 
of  the  court;  and  this  appeal  is  taken  by 
plaintiff  from  the  judgment. 

It  will  be  readily  observed  under  the 
agreed  statement  of  facts  that  the  main 
question  presented  on  this  appeal  is  whether 
a  stockholder  who  has  purchased  the  stock 
of  a  corporation  in  good  faith  and  for  a 
valuable  consideration,  from  an  original 
subscriber,  who  has  not  paid  the  full  sub- 
scription price  thereof,  can  be  held  liable 
for  the  unpaid  subscription,  of  which  non- 
payment he  has  no  actual  notice  or  knowl- 
edge; it  in  fact  being  represented  to  him  by 
the  president  of  the  corporation,  as  well  as 


the  other  sellers  of  the  stock,  at  the  time  of 
his  purchase,  that  the  stock  was  fully 
paid  for,  although,  from  the  books  of  tke 
corporation,  it  appears  that  the  stock  had 
not  been  fully  paid.  The  trial  court  held 
that,  under  these  circumstances,  the  defend- 
ants, as  transferees  of  the  stock,  were  not 
liable.  But  we  cannot  agree  with  that  con- 
clusion. As  far  as  the  question  is  affected 
by  the  representations  of  the  president  of 
the  corporation  that  the  stock  was  fully 
paid,  that  is  a  false  quantity.  We  are  not 
referred  to  any  authority  where  it  has  been 
held  that  even  a  corporation  itself,  let  alone 
its  creditors,  would  be  bound  by  any  such 
statement  of  the  president  of  the  corpora- 
tion. As  a  matter  of  fact,  the  stock  had  not 
been   fully   paid,   and    when   the   president 


ly  issuing  the  stock  in  consideration  of  the 
construction  of  a  waterworks  plant  for  the 
corporation. 

In  Johnson  v.  Lullman,  15  Mo.  App.  55, 
affirmed  in  88  Mo.  567,  the  rule  that  a  bona 
fide  purchaser  is  not  liable  for  an  unpaid 
balance  on  stock  was  approved;  but  the  de- 
cision there  was  rested  on  the  fact  that  the 
purchaser  had  surrendered  his  stock  to  the 
corporation  prior  to  the  contracting  of  the 
indebtedness  sought  to  be  satisfied. 

In  Myers  v.  Seeley,  Fed.  Cas.  No.  9,994, 
however,  it  was  held  that  although  an  as- 
signee had  relied  upon  the  statements  of 
the  assignor  and  officers  of  the  company, 
that  it  was  fully  paid,  he  would  neverthe- 
less be  liable  to  creditors.  The  court  said: 
"The  assignee  of  shares  can  be  in  no  bet- 
ter condition  than  the  assignor.  The  trans- 
fer is  not,  so  far  as  the  right  to  make  calls 
is  concerned,  dependent  upon  the  good  faith 
of  assignor  and  assignee  in  their  dealings 
between  themselves.  The  question  is  sim- 
ply whether  the  stock  has  been  really  paid 
in  full  to  the  corporation.  The  assignee 
may  have  paid  for  it  to  the  assignor,  and 
may  have  relied  on  the  representations  of 
the  latter,  and  of  officers  of  the  company, 
that  the  shares  bought  were  fully  paid;  yet 
creditors  are  not"  bound  thereby,  and  if  the 
stock  was  not  fully  paid,  the  holder  is  liable 
to  creditors  for  the  amount  remaining  un- 
paid." The  case  of  Perkins  v.  Cowles 
seems  to  be  in  accord  with  this  case  in 
holding  a  transferee  liable  regardless  of  no- 
tice. 

And  this  position  also  seems  to  be  sup- 
ported by  the  broad  ground  upon  which  the 
liability  of  the  transferees  was  predicated 
in  the  cases  first  cited  in  the  note;  but  as 
notice  to  the  transferees  in  those  cases  was 
not  expressly  negatived,  they  are  perhaps 
not  to  be  taken  as  full  authority  for  the 
position  that  the  transferee  is  liable  even 
though  without  notice. 

Express  statutory  regulations. 

The   liability   of    transferees   for    unpaid 
stock  is  expressly  regulated  by  statute  in 
some  cases. 
30  L.R.A.(N.S.) 


Under  the  Virginia  statute  providing  that 
the  assignee  and  the  assignor  shall  each 
be  liable  for  any  instalments  which  may 
have  accrued,  or  which  may  thereafter  ac- 
crue, a  lien  is  created  which  is  not  dis- 
charged in  the  hands  of  the  assignee,  but 
the  company  may  sell  the  shares  for  ar- 
rearages. Petersburg  Sav.  &  Ins.  Co.  v. 
Lumsden,  75  Va.  327. 

And  under  this  statute  a  transferee  of 
stock  was  held  liable  in  Lewis  v.  Berry vi lie 
Land  &  Improv.  Co.  90  Va.  693,  39  S.  E. 
781,  for  an  assessment  on  stock,  and  it  was 
also  held  that  he  could  not  set  up  as  a  de- 
fense fraudulent  representations  made  to 
the  original,  holder. 

So,  under  this  statute,  an  assignee  who 
in  turn  has  assigned  unpaid  stock  is  liable 
after  the  assignment.  Hamilton  v.  Glenn, 
85  Va.  901,  9  S.  E.  129. 

And  in  Ailing  v.  Wenzel,  133  111.  264, 
24  N.  E.  551,  where  the  defendants  were 
held  to  be  original  holders,  and  therefore 
liable,  it  appeared  that  there  was  a  statute 
which  made  the  assignor  and  assignee  joint- 
ly liable  for  unpaid  subscriptions. 

So,  a  creditor  of  a  corporation  who  re- 
ceives stock,  issued  originally  to  a  person 
acting  as  a  mere  dummy,  in  payment  of  his 
claim,  is  liable  for  unpaid  subscriptions, 
where  his  claim  was  only  one  tenth  the  value 
of  the  stock,  and  a  statute  made  stockhold- 
ers and  assignees  liable  to  the  extent  of 
the  unpaid  subscriptions.  Moore  v.  United 
States  One  Stave  Barrel  Co.  238  111.  644, 
128  Am.  St.  Rep.  153,  87  N.  E.  536. 

And  in  Pittsburgh  &  C.  R.  Co.  v.  Clarke, 
29  Pa.  146,  where  an  action  was  brouglit 
against  an  assignor  for  unpaid  subscrip- 
tions, a  provision  making  an  assignee  liable 
"in  the  same  manner  as  the  original  sub- 
scriber would  have  been"  wns  held  to  fix 
the  assignee's  liability,  and  not  to  limit  the 
assignor's. 

And  in  Morris  v.  Dunbar,  100  C.  C.  A. 
621,  177  Fed.  159,  where  the  statute  provid- 
ed that  an  assignee  of  stock  should  take  it 
subject  to  all  payments  due  and  to  become 
due,  and  be  subject  to  the  same  obligations 
as   his   assignor,  it  was  held   that  the  as- 
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stated  that  it  was,  he  was  not  representing 
the  corporation,  and  did  not  pretend  to. 
Himself  a  stockholder  by  virtue  of  his 
original  subscription,  he  was  simply  acting 
with  Rogers  and  McCoy  in  an  endeavor  to 
make  a  sale  of  a  portion  of  their  stock  to 
the  defendants,  in  order  to  extend  the  in- 
fluence and  increase  the  patronage  of  the 
corporation  by  having  the  stock  of  the  com- 
pany distributed  among  a  large  number  of 
stockholders.  He  was  acting  in  his  own 
behalf  in  an  effort,  with  the  others,  to  dis- 
pose of  a  portion  of  his  and  their  stock. 
While  it  is  true  that  he  made  the  represen- 
tations in  good  faith,  and  doubtless  the  oth- 
ers did  also,  it  is  equally  true  that  he  had 
no  authority  from  the  corporation  to  do 
80.     At  least,  it  does  not  appear  that  he 


had  any.  He  was  not  acting  In  behalf  of 
the  corporation  in  the  -sale  of  any  stock 
belonging  to  it,  but  simply  in  the  personal 
interest  of  himself  and  the  others.  His 
conduct  could  not  have  estopped  the  corpo- 
ration in  its  right  to  require,  if  necessary, 
and  while  a  going  concern,  the  full  payment 
of  the  subscription  price,  and  certainly  could 
not  estop  the  receiver  in  bankruptcy,  acting 
in  behalf  of  the  creditors,  after  the  corpora- 
tion had  become  insolvent,  from  making  a 
call  for  such  payment  of  it,  if  otherwise  the 
transferees  of  the  original  subscribers  were 
liable  therefor.  Neither  is  it  of  any  moment 
that  representations  that  the  stock  was  ful- 
ly paid  (independent  of  those  made  by  the 
president)  were  made  by  the  other  original 
subscribers  when   selling  the  stock  to   de- 


signee, and  not  the  assignor,  was  liable  for 
unpaid  subscriptions. 

And  in  Reid  v.  DeJarnette,  123  Ga.  787, 
61  S.  E.  770,  3  A.  &  E.  Ann.  Cas.  1117,  it 
was  held  that  a  special  act  of  incorporation 
providing  that  each  '^stockholder"  in  said 
corporation  should  be  individually  liable 
for  the  debts  of  the  corporation  to  the 
amount  of  the  unpaid  subscription,  etc., 
did  not  include  transferees  of  the  original 
stockholders,  where  it  appeared  such  was 
not  the  legislature's  intention. 

So,  a  transferee  of  stock  issued  to  the 
original  holder  in  payment  of  a  claim,  with 
no  expectation  that  it  should  be  further 
paid  for,  is  not  liable,  notwithstanding  a 
constitutional  provision  that  flie  original 
subscriber  should  be  liable  for  unpaid  stock, 
and  that  the  liability  therefor  should  follow 
the  stock.  Seaboard  Nat.  Bank  v.  Slater, 
106  Fed.  179. 

No  consent  to  transfer. 

Where  stock  not  fully  paid  up  is  trans- 
ferred to  one  who  does  not  consent  to  tlie 
transfer,  he  is  not  liable. 

Thus,  legatees  and  distributees  who  do 
not  accept  stock  to  which  they  are  entitled 
are  not  liable  for  unpaid  subscriptions  there- 
on. De  Camp  v.  Levoy,  10  Ohio  C.  D.  509 
(legatee  who  had  not  accepted  stock  be- 
queathed) ;  Simmons  v.  Ellis,  17  Mo.  App. 
470  (distributee  of  estate  of  deceased  stock- 
holder, where  it  was  not  distributed,  and  as 
representative  he  refused  to  inventory  the 
stock,  on  the  ground  that  it  might  become 
a  liability)  ;  People's  Home  Sav.  Bank  v. 
Stadtmuller,  150  Cal.  IOC,  88  Pac.  280  (dis- 
tributee of  stock  of  an  insolvent  corpora- 
tion, where  no  attempt  to  have  the  stock 
transferred  on  the  books  of  the  corporation 
was  made,  and  no  entry  was  in  fact  made). 

And  in  Simmons  v. 'Hill,  96  Mo.  679,  2 
L.R.A.  476,  10  S.  W.  61,  a  judgment  credit- 
or of  one  who  had  transferred  stock  to 
pledgees  was  held  not  liable  for  unpaid  sub- 
scriptions, where  the  pledgees,  knowincr  of 
the  insolvency  of  the  corporation  issuing 
the  stock,  transferred  it  on  the  books  to  his 
name,  without  his  consent. 

So,  where  a  broker,  acting  for  a  customer, 
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gives  another  broker  an  order  for  stock, 
and  the  latter  causes  the  stock  to  be  trans- 
ferred in  the  former's  name,  without 
authority,  no  liability  for  unpaid  subscrip- 
tions results,  no  ratification  of  the  trans- 
fer having  been  made.  Glenn  v.  Garth,  133 
N.  Y.  18,  30  N.  E.  649,  31  N.  E.  344. 

In  Keyser  v.  Hitz,  133  U.  S.  138,  33  L. 
ed.  531,  10  Sup.  Ct.  Rep.  290,  it  was  held 
that  if  the  transferee  had  no  knowledge 
of  the  transfer,  he  was  not  liable;  but  that, 
if  he  accepted  dividends  and  ratified  the 
transfer,  he  would  be  liable  to  the  re- 
ceiver for  unpaid  assessments. 

And  it  was  held  in  Sigua  Iron  Co.  v. 
Greene,  31  C.  C.  A.  477,  69  U.  S.  App.  535, 
88  Fed.  207,  that  if  there  is  no  ratification 
of  an  unauthorized  entry  of  one's  name 
on  the  books  as  a  subscriber,  he  will  not  be 
liable  for  unpaid  subscriptions;  but  that  if 
the  facts  are  such  as  to  warrant  the  jury 
in  finding  a  ratification,  he  will  be  liable. 

Miscellaneous. 

In  Palmer  v.  Ridge  Min.  Co.  34  Pa.  288, 
and  Franks  Oil  Co.  v.  McCleary,  63  Pa. 
317,  13  Mor.  Min.  Rep.  477,  it  was  held 
that  a  purchaser  of  stock  is  not  liable  to 
the  corporation  for  future  calls  for  unpaid 
subscriptions,  where  there  is  no  provision  in 
the  corporation  act,  imposing  such  liabil- 
ity. 

In  Fraser  River  Min.  &  Dredging  Co.  v. 
Gallagher,  5  B.  C.  82,  where  shares  marked 
fully  paid  were  issued  to  one  in  considera- 
tion of  his  securing  a  loan  from  another, 
the  latter  was  held  not  liable  for  the  un- 
paid subscription  on  a  part  of  the  shares 
which  were  transferred  to  him  in  considera- 
tion of  the  loan. 

And  persons  who  acquire  unpaid  stock 
through  others,  who  hold  it  as  collateral  se- 
curitv  in  such  a  wav  as  not  to  be  liable,  are 
not  liable  for  the  unpaid  amount.  Sturtevant 
v.  National  Foundry  &  Pipe  Works,  32  C. 
C.  A.  57,  60  U.  S.  App.  235,  88  Fed.  613. 

For  a  note  on  the  effect  of  transfer  of 
shares  of  stock  upon  the  liability  of  trans- 
ferrpFs  for  unpaid  subscriptions,  see  Roches- 
ter &  K.  F.  Land  Co.  v,  Raymond,  47  L.R.A. 
240,  J.  T.  W, 
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fendants.  There  can  be  no  question  but 
that  the  original  subscribers  were  liable  to 
the  corporation  for  the  full  subscription 
price,  and,  under  the  law  of  tliis  state,  when 
they  transferred  their  stock  to  the  defend- 
ants, and  the  latter  caused  the  transfer  to 
be  entered  on  the  books  of  the  corporation, 
the  former  were  released  from  liability  for 
such  payment,  and  the  defendants  in  law, 
as  transferees,  assumed  it,  as  far  as  any  ac- 
tion by  the  corporation  to  compel  its  pay- 
ment is  concerned.  No  express  promise  on 
their  part  to  assume  or  pay  the  balance  of 
the  subscription  price  was  necessary.  The 
corporation  could,  after  the  transfer  of  the 
stock  to  defendants,  and  entry  thereof  on 
its  books,  look  only  to  the  defendants  as 
its  recorded  stockholders  to  compel  payment 
of  either  calls  for  the  original  subscription 
to  its  stock  or  for  assessments  thereon. 
Visalia  &  T.  R.  Co.  v.  Hyde,  110  Cal.  632, 
52  Am.  St.  Rep,  136,  43  Pac.  10;  People's 
Home  Sav.  Bank  v.  Rickard,  139  Cal.  285, 
73  Pac.  858;  People's  Home  Sav.  Bank  v. 
StadtmuUer,  150  Cal.  106,  88  Pac.  280; 
O'Dea  V.  Hollywood  Cemetery  Asso.  154  Cal. 
53,  97  Pac.  1.  In  view  of  this  exclusive 
legal  liability  to  the  corporation  for  the 
payment  of  the  subscription  price  which 
the  transferees  of  stock  assume  *>y  having 
themselves  entered  on  the  corporate  books 
as  stockholders,  it  would  seem  to  be  but 
a  waste  of  time  to  give  serious  considera- 
tion to  the  proposition  that  a  representa- 
tion by  a  stockholder,  who  is  an  original 
subscriber  of  corporate  stock,  when  selling 
his  stock,  that  it  is  fully  paid,  would  ab- 
solve both  of  them — the  original  subscrib- 
er by  transfer  and  the  transferee  by  the 
representation — ^from  all  liability  to  the 
corporation  or  its  creditors  for  payment  of 
such,  subscription  price.  A  mere  statement 
of  the  proposition  negatives  its  soundness. 
The  only  right  which  the  defendants  had, 
arising  from  the  misrepresentation  of  the 
fact  of  payment,  was  a  right  of  action 
against  the  parties  making  it,  personally, 
for  damages  and  for  rescission  of  the  sale 
of  the  stock. 

So  that  the  matter  of  representation,  ei- 
ther by  the  president  of  the  corporation, 
or  by  him  and  the  other  stockholders,  be- 
ing eliminated  as  obviously  unimportant 
factors  in  the  present  controversy,  we  are 
brought  to  the  broad  proposition,  and  the 
one  for  which,  in  the  end,  respondents  real- 
ly contend;  namely,  that  a  purchaser  of 
certificates  of  stock  in  the  open  market,  in 
good  faith  and  for  value,  without  anything 
on  the  face  of  the  certificates  indicating 
that  the  stock  has  not  been  fully  paid, 
takes  them  free  from  any  liability  for 
calls  for  unpaid  subscription,  either  at  the 
instance  of  the  corporation  or  its  crcdit- 
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ors,  although  the  shares  are  in  fact  not 
fully  paid  for.  Whatever  may  be  the  rule  in 
sister  jurisdictions,  and  we  are  referred  to 
cases  therefrom  so  holding,  this  is  not  the 
rule  obtaining  in  this  state.  In  O'Dea  v. 
Hollywood  Cemetery  Asso.  154  Cal.  71,  97 
Pac.  8,  this  same  proposition  was  urged, 
and  in  answer  to  it  this  court  said:  "But, 
independent  of  this  claim  of  representation, 
the  broad  proposition  of  appellants  is  that, 
because  they  purchased  their  certificates  of 
stock  in  good  faith  and  without  notice,  in 
the  open  market,  such  stock  is  to  be  deemed 
fully  paid  up,  and  they  are  protected  as 
bona  fide  purchasers,  even  though  upon 
the  face  of  the  certificates  there  was  nothing 
to  indicate  that  the  stock  had  been  fully 
paid.  In  effect,  their  claim  is  that  certifi- 
cates of  stock  are  negotiable  securities  and 
subject  to  the  same  rules  governing  the 
transfer  of  such  instruments.  But  this 
position,  under  the  law  of  this  state,  is  un- 
tenable. Whatever  the  rule  may  be  in  other 
jurisdictions  (and  some  authorities  there- 
from are  cited  by  appellants  in  support  of 
their  claim),  it  is  well  established  in  this 
state  that  certificates  of  stock  are  not  nego- 
tiable instruments,  either  in  the  commercial 
sense  or  within  the  definition  of  the  Civil 
Code;  and  that  the  stock  represented  by 
them  is  subject  to  assessment  for  subscrip- 
tion calls,  no  matter  to  whom  it  may  be 
transferred.  The  rule  in  this  state  is  that 
certificates  of  stock  in  a  corporation  are 
but  mere  evidences  of  the  holder's  right  to 
a  given  share  in  the  franchises  and  prop- 
erty of  the  corporation,  and  are  not  negoti- 
able instruments:  Barstow  v.  Savage  Min. 
Co.  64  Cal.  388,  49  Am.  Rep.  705,  1  Pac. 
349;  Graves  v.  Mono  Lake  Hydraulic  Min. 
Co.  81  Cal.  304,  22  Pac.  665;  Craig  v.  Hes- 
peria  Land  &  Water  Co.  113  Cal.  7,  35 
L.R.A.  300,  64  Am.  St.  Rep.  316,  45  Pac. 
10.  Such  certificates  of  shares  not  being 
negotiable  instruments,  the  rule  analogous 
to  other  non-negotiable  instruments  applies, 
and  a  purchaser  takes  them  subject  to  all 
equities  in  favor  of  the  corporation.  The 
transfer  relieves  him  from  no  liability  to 
the  corporation  which  his  transferrer  was 
under,  so  that,  when  one  purchases  stock 
and  causes  the  transfer  to  be  entered  upon 
the  books  of  the  corporation,  he  thereafter 
holds  his  shares  on  the  same  conditions  as 
did  the  stockholder  from  whom  he  pur- 
chased; he  acquires  under  them  all  his 
rights,  and  is  subject  to  all  his  liabilities 
and  obligations  respecting  them.  Visalia 
&  T.  R.  Co.  V.  Hyde ;  Craig  v.  Hesperia  Land 
&  Water  Co.;  and  People's  Home  Sav.  Bank 
V.  Rickard, — supra.  Many  authorities  from 
other  states  might  be  cited  to  the  same  ef- 
fect, but  the9e  from  our  own  state  declare 
the  rub  here."  In  that  case  we  had  occa- 
10 


290 


CALIFORNIA   SUPREME   COURT. 


Junk, 


sion  to  examine  the  authorities  relied  on 
as  establishing  the  rule  for  which  respond- 
ents contend.  1  Cook,  Corp.  §  50;  Clark  & 
M.  Priv.  Corp.  p.  1741;  Helliwell,  Stock  & 
Stockholders,  p.  911.  It  will  be  noted,  how- 
ever, when  these  authorities  are  looked  to 
and  the  cases  they  cite  examined,  that  (with 
a  few  exceptions  in  the  latter)  the  rule  pro- 
mulgated or  declared  proceeded  upon  the 
theory  that  certificates  of  stock  are  nego- 
tiable or  quasi  negotiable  instruments,  or 
at  least  should  be  so  treated.  In  this  state, 
however,  as  certificates  of  stock  are  not 
negotiable  instruments,  and  the  purchaser 
of  stock  is  no  more  protected  than  the  pur- 
chase of  any  other  non-negotiable  instru- 
ment, the  rule  of  the  authorities  cited,  based 
on  the  negotiability  or  quasi  negotiability 
of  stock  certificates,  has  no  force  here.  In 
fact,  in  those  jurisdictions,  where  the  rule 
of  non-negotiability  of  certificates  of  stock 
obtains,  the  rule  as  to  the  liability  of  trans- 
ferees of  stock  is  the  same  as  in  this  state. 
Upton  V.  Tribilcock,  91  U.  S.  45,  23  L.  ed. 
203;  Webster  v.  Upton,  91  U.  S.  65,  23 
L.  ed.  384;  Merrimac  Min.  Co.  v.  Levy,  54 
Pa.  227,  93  Am.  Dec.  697,  13  Mor.  Min. 
Rep.  467.  See  note  to  Thompson  v.  Reno 
Sav.  Bank,  3  Am.  St.  Rep.  829. 

As  far  as  it  is  insisted  that  the  issuance 
of  the  certificates  of  stock  without  any 
statement  that  the  stock  had  not  been  fully 
paid  for  was  equivalent  to  a  representation 
that  it  had  been  so  paid,  this  point  is  fully 
discussed  and  decided  adversely  to  the  re- 
spondent in  0*Dea  v.  Hollywood  Cemetery 
,  Asso.  heretofore  quoted  from.  The  certifi- 
cates here  involved,  like  the  certificates  in- 
volved in  that  case,  were  issued  long  before 
§  323  of  the  Civil  Code  was  amended  so  as 
to  require  certificates  issued  prior  to  the 
payment  of  the  full  amount  due  to  state  the 
amount  actually  paid. 

Some  question  is  raised  by  respondents 
as  to  whether  the  unpaid  subscription  of 
the  stock  owned  by  defendants  constitutes 
assets  in  bankruptcy.  We  think  there  can 
be  no  doubt  about  it.  In  Burke  v.  Maze, 
10  Cal.  App.  206,  101  Pac.  438,  440,  the 
rule  is  correctly  laid  down  as  to  the  liabil- 
ity of  the  original  subscribers.  It  is  there 
said:  "The  amount  due  from  the  stockhold- 
ers for  the  subscribed  stock  of  the  corpora- 
tion is  a  trust  fund  for  the  creditors  of  the 
corporation,  and  such  unpaid  subscriptions 
to  its  stock  are  a  part  of  its  assets,  and 
may  be  collected  for  its  creditors.  Ver- 
mont Marble  Co.  v.  Declez  Granite  Co.  135 
Cal.  579,  56  L.R.A.  728,  87  Am.  St.  Rep. 
143,  67  Pac.  1057;  Walter  v.  Merced  Acad- 
emy Asso.  126  Cal.  583,  69  Pac.  136;  Visalia 
&  T.  R.  Co.  V.  Hyde,  110  Cal.  632,  52  Am. 
St.  Rep.  136,  43  Pac.  10.  Such  liability 
arises  by  virtue  of  the  stockholders*  con- 
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tract  of  membership  in  the  corporation, 
evidenced  by  the  certificates  of  shares.  Mor- 
awetz,  Priv.  Corp.  2d  ed.  §  128;  Union  Sav. 
Bank  v.  Willard,  4  Cal.  App.  690,  88  Pac. 
1098."  But  the  same  liability  attaches  to 
transferees  on  becoming  stockholders  of 
record  on  the  books  oi  the  corporation  as 
bound  the  transferrers  as  original  subscrib- 
ers. By  purchasing  from  the  original  sub- 
scribers the  transferees  assumed,  as  a  mat- 
ter of  law,  all  the  liabilities  that  the  trans- 
ferrers of  the  stock  to  them  were  under, 
and  took  it  subject  to  all  their  obligations. 
Visalia  &  T.  R.  Co.  v.  Hyde  and  O'Dea 
V.  Hollywood  Cemetery  Asso.  supra.  Hence 
the  defendants  were  liable  to  a  call  for  pay- 
ment of  the  unpaid  subscriptions  in  the 
bankruptcy  proceedings,  and  the  trustee  had 
the  right  to  maintain  this  action  to  recover 
on  the  calls. 

The  judgment  appealed  from  is  reversed, 
with  directions  to  the  trial  court  to  enter 
judgment  in  favor  of  plaintiff  against  each 
of  the  defendants  for  the  amount  due  on 
the  unpaid  subscriptions  to  the  capital  stock 
of  the  corporation  held  by  him  when  this 
action  was  commenced.  The  agreed  state- 
ment of  facts  which  has  been  adopted  by 
the  court  as  its  finding  in  the  case  furnishes 
the  data  upon  which  the  computation  may 
be  made  and  the  judgment  rendered. 

We  concur.  Angellottl,  J.;  Sloss,  J.; 
Henshaw,  J.;  Melvln,  J. 

Shaw,  J.,  concurring: 

I  concur  because  the  previous  decisions 
of  this  court  settle  the  question  that  in 
this  state  the  issuance  of  a  certificate  of 
corporate  stock  which,  upon  its  face,  does 
not  show  that  it  is  not  full-paid  stock,  is 
not  a  representation  by  the  corporation  that 
it  has  received  the  par  value  of  the  stock. 
If  it  were  a  new  proposition,  I  would  hold 
the  contrary. 

Petition  for  rehearing  denied  May  18, 
1910. 
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STATE  OF  DELAWARE  EX  REL.  HOR- 
ACE T.   BRUMLEY,  Plff.   in  Err., 

V. 

JESSUP  &  MOORE  PAPER  COMVANY. 
(—   Del.    — ,    77    Atl.    16.) 

Evidence    ^   production    of    corporate 
books  —  located   outside  state. 

1.  A  corporation  may  be  compelled  to  pro- 
duce its  books  for  inspection  in  a  suit 
nijainst  it  in  the  courts  of  the  state  where 
it  was  organized,  although  they  are  in  pos- 
session of  its  officers  in  another  state. 
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Corporation  —  by-law  —  inspection  of 
books  —  validity. 

2.  A  by-law  of  a  corporation  making  the 
right  of  a  stockholder  to  inspect  its  books 
absolutely  dependent  upon  the  discretion  of 
its  directors,  and  denying  all  right  to  make 
extracts  from  them,  is  unreasonable  and 
void. 

Same  —  rigrht  of  stockholder  to  Inspeet 
books. 

3.  A  holder  of  corporate  stock  which  has 
no  market  value,  which  he  was  forced  to 
acquire  for  self-protection,  and  which  he 
desires  to  sell,  is  entitled  to  inspect  the 
books  of  the  corporation  for  the  purpose 
of  ascertaining  its  value. 

Mandamus  ^  partial  defense  —  quash- 
In^. 

4.  The  court  may  quash  part  of  the  re- 
turn to  an  alternative  writ  of  mandamus, 


and  permit  the  rest  to  stand,  where  it  con- 
tains allegations  which  are  a  defense  to 
part  of  the  relief  demanded,  but  not  to  all. 

Same  —  demand  for  excessive  relief  — 
effect. 

5.  The  issuance  of  a  peremptory  writ  of 
mandamus  is  not  prevented  by  the  fact  that 
relator  demanded  excessive  relief. 

(June   22,   1910.) 

ERROR  to  the  Superior  Court  for  New 
Castle  County  to  review  an  order  re- 
fusing to  quash  the  return  to  a  petition  for 
a  writ  of  mandamus  to  compel  the  defend- 
ant to  permit  relator  to  inspect  its  corpo- 
rate books.  Modified. 
The  facts  are  stated  in  the  opinion. 


If ote.  ^^  Bight  of  stockholder  to  inspect 
"booTes  of  the  corporation. 

This  question  is  covered  in  the  notes  to 
Weihenmayer  v.  Bitner,  45  L.R.A.  446,  and 
Kuhbaek  v.  Irving  Cut  Glass  Co.  20  L.R.A. 
(N.S.)  185,  and  the  present  note  only  cov- 
ers the  subsequent  cases.  In  the  Kuhbaek 
Case  the  court  reasoned  that  the  stock- 
holders of  a  corporation  are  the  owners  of 
its  franchise  and  its  assets,  and  hence  have 
a  right  to  be  informed  of  its  financial  con- 
dition. Therefore,  when  a  stockkholder  fur- 
nishes sufficient  data  to  warrant  a  conclu- 
sion that  there  is  a  mismanagement,  and 
that  the  affairs  of  the  company  are  not  con- 
ducted in  a  proper  manner  and  in  the  in- 
terests of  the  stockholders,  he  is  entitled 
to  examine  the  books,  records,  and  accounts 
of  the  corporation,  so  that  he  may  protect 
his  interests;  and  if  denied  this  right,  he  is 
entitled,  upon  proper  application,  to  a  man- 
damus to  enforce  it.  The  mere  fact  that  he 
is  a  stockholder  in  a  competing  company 
is  of  itself  not  sufficient  justification  for 
refusing  his  inspection  of  the  books. 

A  stockholder  of  a  corporation  which  has 
ceased  actively  to  do  business,  it  having 
leased  its  property  to  another  corporation, 
is  entitled  to  enforce  by  mandamus  his  com- 
mon-law right  to  inspect  the  books  of  the 
company  to  ascertain  its  condition  and  the 
value  of  its  stock.  Eldred  v.  Elliott,  161 
Mich.  262,  126  N.  W.  219. 

A  stockholder  has  the  right  to  examine 
the  books  of  the  corporation  in  order  to 
ascertain  who  the  stockholders  are,  at  least 
where  it  does  not  affirmatively  appear  that 
his  motive  is  an  improper  one.  State  ex  rel. 
Brandl  v.  Silver  King  Consol.  Min.  Co. 
(Utah)    106  Pac.  520. 

That  a  stockholder  seeking  by  mandamus 
to  compel  a  corporation  to  permit  him  to 
inspect  the  books  intends  to  use  the  evidence 
so  obtained  in  an  action  by  him  against  the 
corporation  is  no  ground  for  denying  a  man- 
damus to  enforce  his  right  to  inspection. 
State  ex  rel.  Humphrey  v.  Monida  &  Y. 
Stage  Co.  110  Minn.  193,  124  N.  W.  971,  re- 
hearing denied  in  110  Minn.  203,  125  N.  W. 
676. 
30  L.R.A.(K.S.) 


An  order  of  a  court  of  equity  in  a  pro- 
ceeding by  a  stockholder  of  a  corporation  to 
appoint  a  receiver  thereof,  permitting  him 
to  examine  the  books  of  the  company  for 
evidence  to  be  used  in  such  proceeding,  is 
not  violative  of  the  Federal  constitutional 
guaranty  against  unreasonable  searches. 
McGeary  v.  Brown,  23.  S.  W.  573,  122  N. 
W.  605. 

The  right  of  a  stockholder  to  examine  the 
books  of  a  corporation  is  not  affected  bv  the 
number  of  shares  of  stock  he  may  have. 
"A  stockholder  owning  but  a  few  of  the 
shares  of  the  corporation's  capital  stock  is 
no  more  to  be  shut  out  by  its  officers  from 
knowledge  and  information  relating  to  the 
conduct  of  its  business,  than  is  one  holding 
a  majority  of  its  stock."  Richmond  v.  Hill, 
148  III.  App.  179. 

But  to  entitle  a  stockholder  of  a  corpora- 
tion to  examine  the  books  of  the  corpora- 
tion, he  must  be  a  bona  fide  stockholder;  it 
is  not  sufficient  that  he  is  a  nominal  owner 
of  stock,  holding  same  for  a  company  which 
cannot  lawfully  purchase  and  hold  the  stock 
in  their  own  name.    Ibid. 

Although  a  temporary  administrator  of 
an  estate  owning  stock  in  a  corporation  is 
not  entitled  to  inspect  the  books  of  the  cor- 
poration, an  executor  and  sole  legatee  whose 
testator  was  a  stockholder  in  the  corpora- 
tion is  so  entitled,  and  may  enforce  such 
right  by  mandamus.  Re  Hastings,  128 
App.  Div.  516,  112  N.  Y.  Supp.  800,  affirmed 
without  opinion  in  l94  N.  Y.  546,  87  N.  E. 
1120. 

Since  a  pledgeor  of  stock  retains  the 
general  ownership  thereof,  and  the  right  to 
vote  upon  it,  thus  participating  in  the  con- 
trol of  the  corporation,  he  is  entitled  to  the 
information  which  the  law  provides  that  the 
stockholders  may  demand  through  an  in- 
spection of  the  books  of  the  corporation, 
and  for  the  refusal  to  comply  with  his  de- 
mand for  an  inspection  of  the  books,  the  cor- 
poration becomes  liable  to  him  for  the  statu- 
tory penalty.  Booth  v.  Consolidated  Fruit 
Jar  Co.  62  Misc.  252,  114  N.  Y.  Supp. 
1000. 

A  statutory  provision  requiring  that  all, 
the  books   and  records  of  the  corporation 
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Mr.  Robert  H.  Richards,  for  plaintiff 
in  error: 

A  corporation  existing  under  the  laws  of 
this  state  is  necessarily  always  within  the 
jurisdiction  of  the  courts  of  this  state,  and 
the  corporation,  as  an  entity,  having  the 
power  to  produce  its  books  for  inspection, 
or  to  permit  inspection  of  its  books,  where- 
ever  the  actual  books  may  be  in  fact  located, 
is  necessarily  bound  to  obey  the  command 
of  the  court  directing  such  inspection. 

State  ex  rel.  de  Julvecourt  v.  Pan  Amer- 
can  Co.  6  Penn.  (Del.)  391,  61  Atl.  398; 
Bay  State  Gas  Co.  v.  State,  4  Penn.  (Del.) 
497,  56  Atl.  1120;  6  Thomp.  Corp.  1st  ed. 
§  7831 ;  2  Clark  &  M.  Priv.  Corp.  pp.  1653, 
1654;  Neubert  v.  Armstrong  Water  Co.  211 
Pa.  682,  61  Atl.  123;  Loraine  v.  Pittsburg, 
J.  E.  &  E.  R.  Co.  205  Pa.  132,  61  L.R.A. 
502,  54  Atl.  580;  Jensen  v.  Philadelphia,  M. 
&  S.  Street  R.  Co.  201  Pa.  603,  61  Atl.  311; 
Bailey  v.  Williamsport  &  N.  B.  R.  Co.  174 
Pa.  114,  34  Atl.  556. 

A  private  corporation  has  not  the  power 
to  enact  a  valid  by-law  which  is  in  itself 


unreasonable,  or  which  is  contrary  to  the 
common  law  of  the  state,  the  statutes  of 
the  stat«,  or  the  charter  of  the  corpora- 
tion. 

1  Thomp.  Corp.  Ist  ed.  §§  995,  1013;  4 
Thomp.  Corp.  1st  ed.  §  4417;  2  Clark  &  M. 
Priv.  Corp.  pp.  1652-1950. 

It  is  the  common- law  right  of  a  stock' 
holder  to  inspect  the  books  of  a  corpora- 
tion at  any  proper  time  and  for  any  proper 
purpose,  which  right  is  enforceable  by  man- 
damus. 

State  ex  rel.  de  Julvecourt  v.  Pan  Ameri- 
ican  Co.  supra;  Swift  v.  State,  7  Houst. 
(Del.)  338,  40  Am.  St.  Rep.  127,  32  AtL 
143. 

A  by-law  of  a  corporation,  which  provides 
that  no  stockholder  or  other  person  shall 
have  the  right  to  inspect  the  books  with- 
out special  authority  from  the  board  of 
directors,  must  be  subordinated  to  the  gen- 
eral fundamental  law  of  the  land. 

Re  Steinway,  159  N.  Y.  251,  45  L.R.A. 
461,  53  N.  E.  1103,  31  App.  Div.  70,  52  N. 
Y.  Supp.  343;  State  ex  rel.  Burke  v.  Citi- 


shall  at  all  times  be  open  to  the  inspection 
of  every  stockholder  has  reference  to  corpo- 
rations organized  solely  for  profit,  and  does 
not  include  other  corporatic  ?l3.  Ohio  Hu- 
mane Soc.  V.  Biles,  11  Ohio  C.  C.  N.  S. 
833. 

Before  bringing  an  action  to  recover  a 
statutory  penalty  for  the  refusal  by  a  cor- 
poration to  permit  an  examination  of  the 
books  by  a  stockholder,  he  must  give  the  of- 
ficers of  the  corporation  a  reasonable  time 
to  permit  the  examination  or  furnish  the  in- 
formation he  seeks  to  obtain  thereby.  Ful- 
ler V.  O'Connor,  61  Misc.  279,  113  N.  Y. 
Supp.  684. 

The  statutory  right  of  a  stockholder  to 
inspect  the  books  of  a  corporation  is  not  an 
absolute  one,  and  may  be  refused  where  the 
information  is  not  sought  in  good  faith. 
*  However,  a  petition  for  a  writ  of  mandamus 
to  require  a  corporation  to  permit  a  stock* 
holder  to  examine  the  books  of  the  corpora- 
tion, which  shows  that  he  is  a  stockholder, 
and  is  unable  to  secure  information  as  to 
the  financial  standing  of  the  company  and 
the  method  of  conducting  its  business,  is 
sufficient  to  make  a  prima  facie  case  of  good 
faith.  State  ex  rel.  Humphrey  v.  Monida 
&  Y.  Stage  Co.  supra,  (citing  notes  in  20 
L.R.A.(N!S.)   185,  46  L.R.A.  446). 

In  general,  where  a  stockholder  is  given 
the  right  by  statute  to  inspect  the  books  of 
the  corporation,  the  court  will  enforce  the 
right  by  mandamus  for  a  proper  and  legiti- 
mate purpose.  Where,  however,  the  answer 
of  a  corporation  to  a  stockholder's  petition 
for  a  mandamus  to  enforce  his  right  to  in- 
spect the  books  of  the  corporation  alleges 
that  he  seeks  such  information  for  an  im- 
proper purpose,  and  to  obtain  information 
which  will  personally  benefit  him  in  other 
business,  and  which  will  injure  the  com- 
pany, and  the  stockholders  demur  to  the 
.,0  L.R.A.(N.S.) 


answer,  thereby  admitting  its  truth,  it  is 
error  for  the  court  to  sustain  the  demurrer, 
and  grant  a  writ  of  mandamus  to  enforce  an 
inspection  of  the  books.  Wight  t.  Heublein, 
111  Md.  649,  75  Atl.  507. 

In  Venner  v,  Chicago  City  R.  Co.  246  HI. 
170,92  N.  E.  643,  a  distinction  is  made  be- 
tween the  common-law  right  of  a  stodcholder 
to  inspect  the  books  of  the  corporation,  and 
a  right  given  by  statute  in  unlimited  terms. 
As  to  the  common-law  right  the  question  of 
motive  is  said  to  be  material,  while  motive 
is  said  to  be  immaterial  as  affecting  the 
right  under  a  statute.  On  this  point  the 
court  said:  "There  is  a  well-recognized  dis- 
tinction between  the  right  of  a  stockholder 
to  inspect  the  books  and  papers  of  a  corpo- 
ration under  the  common  law,  and  an  un- 
limited right  given  by  statute.  Under  the 
former,  the  examination  can  only  be  com- 
pelled where  the  stockholder  asks  it  in  good 
faith  and  for  reasons  connected  with  his 
rights  as  a  stockholder.  .  .  .  Where  the 
right  is  conferred  by  statute  in  absolute 
terms,  the  purpose  or  motive  of  the  stock- 
holder in  making  the  demand  for  an  inspec- 
tion is  not  material,  and  he  cannot  be  re- 
quired to  state  his  reasons  therefor.  .  .  • 
The  weight  of  American  authority  is  to  the 
effect  that,  where  the  right  is  statutory,  the 
stockholder  need  not  aver  or  show  the  ob- 
ject of  his  inspection,  and  it  is  no  defense 
under  a  statute  granting  the  absolute  right 
to  inspection,  to  allege  improper  purposes, 
or  that  the  petitioner  desires  the  informa- 
tion for  the  purpose  of  injuring  the  business 
of  the  corporation.  A  clear  legal  right  ffiven 
by  a  statute  cannot  be  defeated  by  show- 
ing an  improper  motive.  If  this  were  so, 
the  stockholder  would  be  driven  from  a  cer- 
tain definite  right  given  him  by  the  statute, 
to  the  realm  of  uncertainty  and  specula- 
tion." A.  G.  S, 
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zens'  Bank,  51  La.  Ann.  426,  25  So.  318; 
People  ex  rel.  Muir  v.  Throop,  12  Wend. 
183;  Hodgens  v.  United  Copper  Co.  (N.  J. 
L.)  67  Atl.  756;  Seneca  County  Bank  v. 
Lamb,  26  Barb.  695;  Kennebec  &  P.  R.  Co. 
V.  Kendall,  31  Me.  477;  Victor  G  Bloede  Co. 
V.  Bloede,  84  Md.  129,  33  L.R.A.107,  67  Am.' 
St.  Rep.  373,  34  Atl.  1127;  Framework- 
Knitters  V.  Green,  1  Ld.  Raym.  113;  Thomp. 
Corp.  1st  ed.  §  1034;  London  v.  Salisbury, 
Comb.  221. 

A  stockholder  is  entitled  to  inspect  for 
the  purpose  of  obtaining  facts  which  will 
enable  him  to  determine  the  actual  value 
of  l^is  stock. 

State  ex  rel.  de  Julvecourt  v.  Pan  Amer- 
ican Co.  6  Penn.  (Del.)  395,  61  Atl.  398; 
Neubert  v.  Armstrong  Water  Co.  supra; 
Huylar  v.  Cragin  Cattle  Co.  40  N.  J.  Eq. 
398,  2  Atl.  274. 

Messrs.  Saulsbary,  Ponder,  &  Morris, 
for  defendant  in  error: 

As  the  books,  accounts,  papers,  contracts, 
etc.,  were  in  the  general  office  of  the  com- 
pany in  Philadelphia,  in  the  custody  of  its 
officers  there,  who  are  residents  of  the  state 
of  Pennsylvania,  the  application  should 
have  been  made  there  for  any  mandamus 
upon  the  custos  of  such  books,  papers,  etc., 
as  the  writ  should  be  directed  properly  to 
the  person  having  the  possession,  custody, 
and  control  of  the  books,  the  inspection  of 
which  is  desired  by  the  relator,  and  not  to 
the  corporation. 

10  Cyc,  Law  &  Proc.  p.  962;  High,  Extr. 
Legal  Rem.  §  311;  Swift  v.  State,  7  Houst. 
(Del.)  338,  40  Am.  St.  Rep.  127,  32  Atl. 
143,  6  Atl.  856;  Bailey  v.  Strohecher,  38 
6a.  259,  95  Am.  Dec.  388;  St.  Luke's  Church 
▼.  Slack,  7  Cush.  226;  People  ex  rel.  Muir 
V.  Throop,  12  Wend.  183;  State  ex  rel. 
Bergenthal  v.  Bergenthal,  72  Wis.  314,  39 
N.  W.  566;  R.  v.  Kendall,  1  Q.  B.  366, 
10  L.  J.  Q.  B.  N.  S.  137. 

The  right  of  stockholders  to  inspect  the 
corporate  books  may  be  regulated  by  a  rea- 
sonable, by-law. 

10  Cyc.  Law  &  Proc.  p.  957;  4  Thomp. 
Corp.  §  4417;  Cockbum  v.  Union  Bank,  13 
La.  Ann.  289;  Wyoming  Coal  Min.  Co.  v. 
State,  15  Wyo.  97,  123  Am.  St.  Rep.  1014, 
87  Pac.  337,  984. 

A. by-law  may  be  valid  in  part  and  void 
in  part,  where  the  good  and  bad  portions 
of  it  are  so  far  disassociated  that  the  good 
might  be  enacted  without  the  bad. 

10  Cyc.  Law  &  Proc.  p.  362;  Shelton  v. 
Mobile,  30  Ala.  540,  68  Am.  Dec.  143; 
Amesbury  v.  Bowditch  Mut.  F.  Ins.  Co.  6 
Gray,  603;  Rogers  v.  Jones,  1  W^end.  260, 
19  Am.  Dec.  493.;  Cleve  v.  Financial  Corp. 
L.  R.  16  Eq.  363,  43  L.  J.  Ch.  N.  S.  64. 

Demand  and  refusal,  or  conduct  on  the 
part  of  the  defendant  equivalent  to  a  re- 
30  L.R.A.(N.S.) 


fusal,  is  necessary  before  the  court  will  is- 
sue a  writ  of  mandamus. 

Bay  State  Gas.  Co.  v.  State,  4  Penn. 
(Del.)  238,  56  Atl.  1114;  High,  Extr.  Legal 
Rem.  §  310. 

A  shareholder  must  first  exhaust  his 
remedy  within  the  corporation,  before  call- 
ing upon  a  court  of  law  to  aid  him  in  secur- 
ing his  alleged  rights.  ■ 

Delaware  Lodge,  No.  1,  I.  O.  O.  F.  v. 
AUmon,  1  Penn.  (Del.)  160,  39  Atl.  1098; 
Black  &  White  Smiths*  Soc.  v.  Vandyke,  2 
Whart.  309,  30  Am.  Dec.  263. 

Hastings,  J.,  delivered  the  opinion  of 
the  court: 

On  the  1st  day  of  July,  a.  d.  1908,  the 
state  of  Delaware,  upon  the  relation  of 
Horace  T.  Brumley,  the  plaintiff  below  and 
also  the  plaintiff  in  error,  filed  a  petition  in 
the  superior  court  of  the  state  of  Delaware 
in  and  for  New  Castle  county,  praying  for 
a  writ  of  peremptory  mandamus  directed  to 
the  Jdssup  &  Moore  Paper  Company,  the 
defendant.  On  the  same  day  a  rule  was  is- 
sued directed  to  said  defendant  to  show 
cause  why  the  prayer  of  the  petitioner 
should  not  be  granted.  A  motion  was  sub- 
sequently made  by  the  defendant  to  quash 
said  rule  and  dismiss  said  petition,  and, 
this  being  refused  by  the  court,  on  motion 
of  the  counsel  for  the  plaintiff,  a  writ  of 
alternative  mandamus  was  issued.  On  the 
16th  day  of  January,  a.  d.  1909,  a  return 
to  said  alternative  writ  was  filed  by  the  de- 
fendant, and  later  a  motion  was  made  by 
the  plaintiff  to  quash  said  return  on  the 
ground  that  it  was  uncertain,  argumenta- 
tive, ambiguous,  evasive,  inconsistent,  im- 
material, and  insufficient  in  law.  On  the 
4th  day  of  June  a.  d.  1909,  it  was  ordered 
by  the  court  that  this  motion  be  refused. 

The  only  assignment  of  error  is  the  re- 
fusal of  the  court  below,  to  g^ant  the  motion 
to  quash  the  said  return. 

The  petitioner,  Brumley,  alleges  in  his 
petition  that  the  defendant  is  a  corporation 
of  the  state  of  Delaware,  having  an  out- 
standing preferred  stock  of  $350,000,  par 
value,  and  an  outstanding  common  stock  of 
$1,000,000,  par  value;  that  he  is  the  owner 
of  common  stock  having  a  par  value  of 
$68,000;  that  he  was  forced  to  acquire  said 
stock  for  his  own  protection,  he  having 
been  an  accommodation  indorser  of  a  note, 
to  secure  which  said  stock  was  pledged, 
and  which  he  as  indorser  was  compelled  to 
pay;  that  there  is  no  market  for  said  stock, 
and  he  is  unable  to  ascertain  from  the  said 
corporation  sufficient  facts  necessary  to  en- 
able him  to  determine  its  value;  that  he  de- 
sires to  sell  it,  and  could  sell  it  if  he  could 
give  any  assurance  of  its  value;  that  he  has 
received  no  dividend  or  income  therefrom; 
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that  the  certificate  representing  said  shares 
of  stock  contains  a  false  statement  upon  its 
face,  in  that  it  states  the  amount  of  pre- 
ferred stock  to  be  $100,000  less  than  that 
actually  issued  and  outstanding  at  the  time 
said  certificate  was  issued;  that  he  believed 
at  the  time  he  indorsed  the  note  that  the 
said  statement  on  said  certificate  was  cor- 
rect; that  the  additional  $100,000  was  un- 
lawfully issued  for  less  than  par,  but  was 
issued  as  fully  paid,  and  that  the  holders 
thereof  received  dividends  on  the  par  value 
thereof;  that  the  said  corporation  is  con- 
ducting its  business  under  unlawful  con- 
tracts in  restraint  of  trade  and  contrary  to 
the  interests  of  stockholders;  that  he  has 
requested  and  demanded  of  the  said  corpora- 
tion such  statements  concerning  its  financial 
condition,  and  the  right  to  inspect  and  take 
extracts  from  such  of  its  books  as  might 
be  necessary  to  enable  him  to  determine  the 
value  of  his  stock,  but  this  information  and 
privilege  has  been  refused  him;  that  he  has 
the  right  to  examine  the  books  as  prayed 
for,  and  without  such  examination  he  can- 
not ascertain  the  accurate  information  he 
desires;  that  he  desires  to  make  the  exami- 
nation for  the  following  purposes: 

To  obtain  evidence  as  to  the  actual  value 
of  his  stock. 

To  ascertain  whether  the  said  $100,000  of 
preferred  stock  was  unlawfully  issued  at 
less  than  par. 

To  determine  under  what  unlawful  con- 
tracts the  said  corporation  is  conducting 
its  business. 

To  determine  what  are  the  assets  and  lia- 
bilities and  earning  powers  of  said  corpo- 
ration. 

The  petitioner  further  states  that  he  does 
not  desire  to  inspect  the  books  of  the  corpo- 
ration for  mere  idle  curiosity,  nor  for  specu- 
lative purposes,  nor  for  any  improper  pur- 
pose, and  asks  for  permission  to  inspect  and 
make  copies  of: 

"(a)  The  minute  book  or  books  contain- 
ing the  proceeding  or  proceedings  of  the  di- 
rectors of  the  said  company  from  January 
1,  1903,  to  the  present  time. 

'*{h)  The  books  of  account  of  said  corpo- 
ration which  show  the  amount  or  amounts 
received  from  the  sale  of  the  preferred  stock 
from  January  1,  1903,  to  the  present  time, 
and  the  books  of  account  of  said  corpora 
tion  showing  the  disposition  of  funds  re- 
ceived from  the  sale  of  preferred  stock' 
during  the  period  last  aforesaid. 

"(c)    The   stockbook   showing   the   dates 
when,  the  persons  to  whom,  and  the  num- 
ber  of    shares    issued    to   each   person    re 
spectively  of  the  preferred  stock  of  the  said 
company. 

"(d)  The  stockbook  showing  the  dates 
when,  the  persons  to  whom,  the  number  of 
JO  L.R.A.(K.S.) 


shares  issued  to  each  person  respectively 
of  the  common  stock  of  the  said  company. 

"(e)  The  ledgers  and  other  books  show- 
ing the  amount  of  business  done  by  the  com- 
pany from  the  Ist  day  of  August,  1900,  up 
to  the  present  time. 

"(f)  The  statements  submitted  to  the  di- 
rectors showing  the  business  done  by  the 
company,  its  profits  and  losses,  and  assets 
and  liabilities,  during  each  period  of  six 
months  from  the  said  1st  day  of  August, 
A.  D.  1905,  until  this  time.'' 

This  petition  is  incorporated  in  the  alter- 
native writ,  and  it  is  important  to  note  to 
what  extent  the  allegations  mentioned  there- 
in are  denied  by  the  return  filed  by  the  de- 
fendant, as  it  is  upon  material  allegations 
not  denied  that  the  court  must  act. 

The  return  denies  that  the  $100,000  of 
preferred  stock  was  improperly  and  illegal- 
ly issued,  and  states  affirmatively  that  the 
failure  to  change  the  statement  on  the  stock 
certificate  of  the  amount  of  preferred  stock 
outstanding  was  due  to  a  mistake  or  over- 
sight. It  denies  that  the  defendant  has 
entered  into  unlawful  contracts,  and  also 
denies  that- the  petitioner  is  entitled  to  the 
information  and  inspection  of  books  as 
prayed  for,  with  the  exception  of  the  stock 
ledgers,  which  are  tendered  for  examination. 
There  are  other  denials  in  the  return,  rela- 
tive to  the  request  made  by  the  petitioner 
for  information,  based  upon  the  failure  of 
the  petitioner  to  comply  with  a  certain  by- 
law of  the  defendant  company.  The  other 
allegations  of  the  petition  the  defendant 
either  specifically  admits  to  be  true,  or  al- 
leges that  it  does  not  know  whether  they 
are  true  or  false. 

In  addition  to  the  denials  and  admissions 
contained  in  the  petition,  the  return  al- 
leges a  partial  compliance  with  the  alter- 
native orders  of  the  writ,  and  gives  certain 
reasons  for  not  fully  complying  therewith. 
The  partial  compliance,  as  contended  by  the 
defendant,  consisted  in  giving  an  opportu- 
nity to  the  petitioner  to  inspect  all  of  its 
books  that  relate  to  or  concern  the  issuing 
of  the  last  $100,000  of  the  preferred  stock 
of  the  defendant  company;  and  as  evidence 
of  such  compliance,  there  is  attached  to  the 
return,  and  marked  "Exhibit  A,"  a  copy 
of  a  letter  which  the  defendant  caused  to 
be  written  and  addressed  to  the  petitioner 
and  his  counsel.  Said  letter  is  dated  Janu- 
ary 14,  1909,  two  days  before  said  return 
was  filed. 

The  reasons  for  not  fully  complying  are 
stated  to  be  that  all  the  books,  accounts, 
papers,  etc.,  which  are  desired  to  be  inspect- 
ed by  the  petitioner,  except  the  stock  ledg- 
ers, are  within  the  state  of  Pennsylvania, 
in  the  custody  of  the  defendant's  officers, 
who  are  residents  of  saia  state,  and  are  not 
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within  the  jurisdiction  of  the  courts  of  the 
state  of  Delaware,  and,  further,  that  the  fol- 
lowing by-law  was,  on  the  20th  day  of 
March,  1908,  duly  adopted  by  the  defend- 
ant company: 

"Article  VI.  The  books  and  accounts  of 
the  company  shall  be  examined  each  year 
by  an  expert  to  be  named  by  the  president, 
and  a  report  of  the  same  made  to  the 
board. 

"No  information  in  regard  to  the  business 
or  operations  of  the  company,  and  no  copy 
of  nor  extract'  from  any  of  the  books  or 
records  of  the  company,  shall  be  furnished 
to  any  person  by  any  officer  of  the  com- 
pany, except  by  direction  of  the  board. 

"Stockholders  shall  have  the  right  to  in- 
spect the  books  or  records  of  the  company 
only  with  the  permission  of  the  board. 

"Stockholders  desiring  information  in  re- 
gard to  the  business  or  operations  of  the 
company,  or  desiring  to  make  inspection  of 
the  books  or  records,  shall  make  application 
in  writing  to  a  regular  meeting  of  the  board 
of  directors,  stating  the  specific  purpose  of 
the  application,  the  particular  information 
desired,  and,  if  inspection  is  requested,  the 
books  and  records  required  for  that  pur- 
pose. 

"Such  stockholder  shall  give  assurance 
satisfactory  to  the  board  that  he  does  not 
desire  the  information  requested  or  to  be 
obtained  by  such  inspection,  for  the  purpose 
of  communicating  the  same  to  others  not 
stockholders,  and  further  that  he  will  not 
directly  or  indirectly  disclose  the  company's 
business  or  affairs  to  any  person  or  persons 
whomsoever. 

"Such  examination,  when  permitted  by  the 
board,  shall  be  made  by  the  stockholder  in 
person  only,  and  no  extract  from  the  books 
or  records  of  the  company  shall  be  made  by 
any  stockholder  permitted  to  inspect  the 
same. 

"The  decision  of  the  board  on  such  appli- 
cation shall  be  final." 

The  return  alleges  that  the  petitioner, 
prior  to  the  filing  of  the  petition,  was  ad- 
vised of  the  existence  of  this  by-law,  but 
never  gave  such  assurance  to  the  board  of 
directors,  as  therein  required,  as  would  en- 
title him  to  the  information  sought. 

Allegations  in  the  writ  which  are  not  de- 
nied must  be  taken  as  true.  This  is  a  well- 
settled  principle  of  law.  Bay  State  Gas  Co. 
V.  State,  4  Penn.   (Del.)   261,  56  Atl.  1114. 

Woolley  on  Delaware  Practice,  at  § 
1662,  says:  "The  return  to  the  alternative 
writ,  if  it  does  not  show  a  compliance  with 
the  mandate  of  the  writ,  must  set  forth 
either  a  positive  denial  of  the  truth  of  the 
allegations  contained  in  the  writ,  or  state 
other  facts  sufficient  in  law  to  defeat  the 
relator's  right.  •  •  •  In  the  state  of 
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Delaware  the  common-law  rule  prevails  that 
the  return  of  the  alternative  writ  is  con- 
clusive, and  is  to  be  taken  as  true  for  the 
purpose  of  the  case." 

Bearing  in  mind  these  well-known  prin- 
ciples of  law,  and  the  facts  in  this  case  as 
above  set  forth,  it  is  necessary  for  us  to  de- 
termine the  following  questions: 

(1)  Whether  the  court  below  could  com- 
pel the  production  of  books  of  the  defendant 
company  that  were  in  the  possession  of 
its  officers  in  the  state  of  Pennsylvania. 

(2)  Whether  the  by-law  above  quoted  is 
unreasonable,  and  therefore  illegal. 

(3)  Whether  there  remain  such  undenied 
averments  in  the  alternative  writ  as  will 
entitle  the  plaintiff  to  the  relief  prayed  for. 

It  is  not  necessary  for  us  to  pass  upon 
the  sufficiency  of  what  the  defendant  con- 
tends was  a  partial  compliance  with  the  or- 
ders of  the  alternative  writ,  inasmuch  as 
that  refers  only  to  the  issue  of  the  last 
$100,000  of  preferred  stock.  The  plaintiff 
alleges  this  issue  was  unlawful,  but  this  al- 
legation the  defendant  positively  denies, 
and  as  the  return  is  conclusive,  and  must 
be  taken  as  true  for  the  purpose  of  this 
case,  such  denial  on  the  part  of  the  de- 
fendant is  a  sufficient  excuse  or  reason  for 
not  complying  with  that  part  of  the  man- 
date of  the  alternative  writ. 

First.  Can  the  court  compel  the  produc- 
tion of  the  books  of  the  defendant  which 
are  in  the  possession  of  its  officers  outside 
the  state? 

Upon  this  point  the  court  below  said: 
"The  averment  of  the  respondent  that  cer- 
tain books  and  papers,  the  inspection  of 
which  is  asked  for,  are  now  in  Philadelphia, 
would  not  avail.  If.  their  inspection  was 
necessary,  the  court  would  order  their  pro- 
duction." This  conclusion  is  undoubtedly 
correct.  It  has  often  been  decided  that  the 
officer  of  the  corporation  having  the  actual 
possession  of  the  books  desired  to  be  inspect- 
ed was  a  proper  party  defendant;  but  it 
does  not  follow  that  he  is  the  only  proper 
defendant,  or  that  he  must  necessarily  be 
made  a  defendant.  A  corporation  existing 
under  the  laws  of  this  state  is  within  the 
jurisdiction  of  its  courts,  and  if  there  is 
a  legal  duty  resting  upon  it  to  do  a  cer- 
tain thing,  it  cannot  escape  liability  by 
showing  that  that  duty  is  primarily  upon 
certain  officers  who  reside  outside  the  state. 
In  the  case  of  State  ex  rel.  de  Julvecourt 
V.  Pan  American  Co.  6  Penn,  (Del.)  391,  61 
Atl.  398,  where  objection  was  made  to 
the  writ  issuing  against  a  resident  director 
who  had  been  made  a  defendant  with  the 
corporation,  the  court  said:  "He  has  not  ex- 
pressly denied  his  power  to  perform  the 
duty  prayed  for,  and  it  does  not  seem  impos- 
sible  that,   if  the   peremptory  writ  should 
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be  issued,  he  would  then  be  able  to  comply 
with  its  requirements."  So,  in  this  case, 
there  is  no  denial  that  because  the  books 
and  papers  are  in  possession  of  the  officers 
of  the  defendant  in  the  city  of  Philadel- 
phia, the  defendant  could  not  have  com- 
plied with  the  mandate  of  the  alternative 
writ.  But,  as  counsel  for  the  defendant 
frankly  admit,  the  case  of  Bay  State  Gas 
Co.  V.  State,  4  Penn.  (Del.)  497,  66  Atl. 
1120,  decided  in  this  court,  is  an  authority 
sustaining  the  decision  of  the  court  below 
upon  this  point,  and  is  controlling  in  this 
case. 

Second.  We  will  next  consider  whether 
the  by-law  quoted  above  was  illegal  and 
void. 

The  court  below  said  upon  this  point: 
'*The  by-law  set  vp  as  a  defense,  which  abso- 
lutely vests  in  the  discretion  of  the  directors 
the  right  of  a  stockholder  to  inspect  or  ex- 
amine the  books  of  the  company,  and  which 
makes  the  decision  of  the  directors  final 
is  both  unreasonable  and  unlawful,  and 
would  be  so  regarded  by  this  court." 

The  charter  of  the  company  gives  the  di- 
rectors power  to  make  by-laws  for  its  gov- 
ernment and  the  regulation  and  manage- 
ment of  its  business  and  concerns,  and  also 
power  to  repeal,  modify,  and  amend  such 
by-laws  at  pleasure.  It  is  not  contended 
by  counsel  for  the  defendant  that  this  pro- 
vision of  the  charter  permits  the  directors 
to  make  a  by-law  that  is  unreasonable  or 
contrary  to  law:  but  it  is  insisted  that  this 
by-law  is  reasonable,  and  not  unlawful.  It 
may  be  well  to  here  notice  certain  of  its 
provisions.  One  is  that  a  stockholder,  be- 
fore he  can  examine  the  bctoks  of  the  com- 
pany, must  "give  assurance  satisfactory  to 
the  board,"  etc.  Another  is  that  "such  ex- 
amination, when  permitted  by  the  board, 
shall  be  made  by  the  stockholder  in  person 
only,  and  no  extract  from  the  books  or 
records  of  the  company  shall  be  made  by 
any  stockholder  permitted  to  inspect  the 
same;"  and,  lastly,  that  "the  decision  of  the 
board  on  such  application  shall  be  final." 

The  principle  of  law  has  long  been  estab- 
lished in  this  state  that  a  stockholder  of  a 
corporation  has  a  right  to  inspect  and  make 
extracts  from  the  books  of  the  .corporation 
at  a  proper  time  and  for  proper  pur- 
poses. In  the  case  of  Swift  v.  State,  7 
Houst.  (Del.)  338,  40  Am.  St.  Rep.  127,  32 
Atl.  143,  the  court  said  the  authorities  are 
uniform  upon  the  point  that  "a  corporator 
may  have  a  mandamus  to  compel  the  cvstos 
of  corporate  documents  to  allow  him  an  in 
spection  and  copies  of  them,  at  proper 
times  and  on  proper  occasions;  he  showing; 
clearly  a  right  on  his  part  to  such  inspec- 
tion and  copies,  and  refusal  on  the  part  of 
the  rustos  to  allow  it"  To  the  same  eiricct 
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is  the  case  of  »State  ex  rel.  de  Julvecourt  v. 
Pan  American  Co.  6  Penn.  (Del.)  391,  Gl 
Atl.  398,  63  Atl.  1118. 

It  was  also  said  in  the  case  of  Swift  y. 
State,  above  referred  to,  that  "the  right 
to  make  copies,  and  to  make  abstracts  and 
memoranda  of  documents,  books,  and  pap- 
ers, by  a  stockholder  in  an  incorporated 
company,  is  as  full  and  complete  as  the 
right  of  inspection  thereof."  Upon  these 
authorities  it  must  be  admitted  that  under 
certain  circumstances  a  stockholder  has  a 
right  to  inspect  and  make  eiftracts  from  the 
books  of  the  corporation.  This  by-law  un- 
dertakes to  take  from  the  stockholder  the 
right  to  have  the  court  pass  upon  the  ques- 
tion whether  he  is  entitled  to  the  inspection. 
It  forces  him  to  make  his  first  and  final 
appeal  to  the  board  of  directors.  In  other 
words,  the  stockholders'  legal  right  is  dele- 
gated to  the  discretion  of  the  board.  This 
applies  to  the  inspection  only.  With  respect 
to  the  right  to  make  extracts,  that  is  taken 
away  entirely  by  the  following  words:  "No 
extract  from  the  books  or  records  of  the 
company  shall  be  made  by  any  stockholder 
permitted  to  inspect  the  same." 

There  may  be  other  provisions  of  this  by- 
law which  are  objectionable,  such  as  that 
portion  which  provides  that  no  inspection 
shall  be  made  except  by  the  stockholder  in 
person;  but  it  is  not  necessary  for  us  to 
consider  this  question  further.  No  author- 
ity i»  cited,  and  we  can  find  none,  which 
would  sustain  this  by-law.  Our  conclusion 
is  that  the  court  below  was  correct  when 
it  said  this  by-law  was  unreasonable  and 
unlawful,  and  should  be  so  regarded  by  the 
court. 

Third.  We  now  come  to  the  last,  the 
most  important,  and  the  most  difficult, 
question  in  this  case,  namely,  whether  there 
remain  such  undenied  averments  in  the  al- 
ternative writ  as  will  entitle  the  plaintiff 
to  the  relief  sought. 

From  the  facts  which  we  have  heretofore 
stated,  it  will  be  observed  that  there  remain 
in  the  alternative  writ  undenied  allegations 
to  the  effect  that  the  defendant  is  a  corpora- 
tion of  Delaware,  with  capital  stock  out- 
standing of  $1,350,000;  that  the  plaintiff 
is  the  owner  of  stock,  the  par  value  of 
which  is  $68,000,  which  he  was  forced  to  ac- 
quire, which  he  desires  to  sell,  and  could 
sell  if  he  could  give  any  assurance  of  its 
value;  that  he  is  unable  to  ascertain  from 
the  defendant  sufficient  facts  to  enable  him 
to  determine  its  value;  that  he  has  request- 
ed that  he  be  given  such  facts,  and  has  de- 
manded the  right  to  inspect  the  books  and 
take  extracts  therefrom  for  such  purpose, — 
all  of  which  has  been  refused  him;  that  he 
does  not  desire  to  inspect  the  books  and 
make  extracts  for  mere  idle  curiosity,  nor 
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for  speculative  purposes,  nor  for  any  im-  i  June,  1902,  bought  about  six  sevenths  of  the 


proper  purpose.  The  question  then  before 
us,  briefly  stated,  is  whether  the  owner 
of  about  one  twentieth  of  the  outstanding 
capital  stock  of  a  corporation,  which  has 
no  market  value,  and  which  '  the  owner 
was  forced  to  acquire  for  his  own  pro- 
tection, and  which  he  desires  to  sell,  is  en- 
titled to  inspect  and  make  extracts  of  the 
books  of  the  corporation  for  the  purpose  of 
ascertaining  its  value,  the  corporation  hav- 
ing refused  to  give  him  the  information  or 
permit  him  to  examine  the  books. 

That  the  stockholder  has  the  right  to  in- 
spect the  books  of  the  corporation  at  a 
proper  time,  for  proper  purposes,  is  not 
disputed;  and,  as  we  have  heretofore  stated 
in  this  opinion,  it  is  a  principle  of  law 
long  ago  recognized  in  this  state.  In  some 
states  this  right  is  governed  by  statutes;. in 
others,  such  as  our  own,  it  is  recognized  as 
a  common-law  right.  Whether  this  applica- 
tion is  for  a  "proper*  purpose,"  within  the 
legal  and  proper  contemplation  of  that  term, 
is  the  new  and  heretofore  undecided  ques- 
tion in  the  courts  of  this  state.  The  nearest 
case  decided  in  our  courts  to  the  one  we  are 
now  considering  is  that  of  State  ex  rel.  de 
Julvecourt  v.  Pan  American  Co.  5  Penn. 
(Del.)  395,  61  Atl.  400,  in  which  the  court 
said:  "It  seemed  to  us  that  upon  the  face 
of  the  record  the  relator  liad  made  out  a 
case  that  entitled  him  to  the  issuance  of 
the  peremptory  writ;  his  declared  purpose 
being,  among  other  things,  to  ascertain  the 
value  of  the  stock  of  the  company  of  which 
he  was  such  a  large  holder,  to  learn  whether 
the  defendant  company  in  fact  owned  or 
controlled  the  valuable  asphalt  properties 
it  claimed  to  own,  whether  the  stock  issued 
had  ever  actually  been  paid  for  or  not,  and 
whether  the  various  representations  made 
to  the  petitioner  by  the  president  of  the 
company,  and  by  reason  of  which  the  relator 
was  induced  to  part  with  his  property,  were 
true  or  false." 

One  of  the  declared  purposes  in  that  case 
was  "to  ascertain  the  value  of  the  stock 
of  the  company  of  which  he  was  such  a 
large  holder."  It  is  true  there  were  other 
"purposes"  alleged  in  that  case,  and  how 
much  influence  they  had  on  the  court  we  do 
not  know;  but  it  is  certain  that  the  most 
important,  if  not  the  controlling,  purpose 
alleged,  was  to  ascertain  the  value  of  his 
stock. 

In  the  case  of  Neubert  v.  Armstrong  Wa- 
ter Co.-  211  Pa.  582,  61  Atl.  123,  decided  by 
the  supreme  court  of  Pennsylvania  in  1905, 
the  court  said :  "In  the  opinion  of  the 
learned  court  below,  refusing  a  new  trial, 
it  is  stated:  ^The  testimony  on  the  trial, 
shows,  inter  alia,  that  James  D.  Stocker, 
Charles  H.  Welles,  and  William  Walker,  in 
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stock  of  the  Armstrong  Water  Company, 
and  that  the  remaining  one  seventh  of  said 
stock  was  held  and  owned  by  the  plaintiffs; 
that  Stocker,  Welles,  and  Walker  were  en- 
deavoring to  purchase  the  plaintiffs'  stock, 
and  had  made  them  an  offer  of  $70  per  share 
for  the  same;  that  the  plaintiffs  declined  to 
sell  until  they  were  afforded  an  opportunity 
to  examine  the  books  and  papers  of  the  com- 
pany for  the  purpose  of  ascertaining  and 
determining  the  value  of  their  stock;  that 
there  had  been  no  statements  issued  by  the 
defendant  company  regarding  its  financial 
condition,  or  other  information  furnished 
the  plaintiffs,  whereby  they  could  determine 
the  value  of  their  stock;  and  that  an  in- 
spection of  the  books  and  papers  of  the 
company  was  necessary  for  this  purpose.' 
Certainly,  under  these  facts,  which  we  must 
accept  as  established,  the  plaintiffs  have 
shown  a  definite  and  proper  purpose  which 
justified  a  demand  for  an  Inspection  of  the 
books  and  papers  of  the  corporation,  which, 
when  refused,  can  be  compelled  by  man- 
damus." 

In  the  case  of  Garcin  v.  Trenton  Rubber 
Mfg.  Co.  60  Atl.  1098,  decided  by  the  su- 
preme court  of  New  Jersey  in  1905,  where 
the  relator  could  not  get  from  the  company 
any  definite  information  as  to  the  assets 
and  liabilities  of  the  corporation,  the  court 
said:  "In  September,  1904,  the  relator  ap- 
plied to  the  president  in  writing  for  per- 
mission to  examine  the  books  of  the  com- 
pany, and  this  was  refused.  The  relator 
states  that  he  desires  to  dispose  of  his 
stock,  and  has  offered  to  sell  it  to  the 
present  holders  of  the  stock  of  the  company, 
but  without  success,  and  he  seeks  the  infor- 
mation which  he  now  desires,  to  ascertain 
its  value  in  order  to  enable  him  to  offer  it 
for  sale.  Tliis  application  appears  to  be 
made  in  good  faith,  and  for  the  purpose  of 
obtaining  information  to  which  the  relator 
seems  to  be  entitled." 

The  court  then  cited  the  case  of  Bruning 
V.  Hoboken  Printing  &  Pub,  Co.  67  N.  J. 
L.  119,  60  Atl.  906. 

One  of  the  latest  cases  on  this  point  is 
that  of  Varney  v.  Baker,  194  Mass.  239,  80 
N.  E.  524,  10  A.  &  E.  Ann.  Cas.  989,  decided 
in  1907.  The  court  in  its  opinion  said: 
"The  single  justice  who  heard  the  case 
found  that  the  petitioner  honestly  believes 
that  the  company  is  being  mismanaged,  and 
desires  in  good  faith,  for  the  protection  of 
his  interest  in  the  corporation,  to  examine 
the  books  and  records  of  the  company  for 
the  purpose  of  ascertaining  its  condition 
and  the  value  of  its  stock,  and  of  determin- 
ing what  to  do  with  his  stock,  and  whether 
there  has  been  mismanagement  of  the 
corporation,  and  if  so,  what  effect  it  has 
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had  upon  the  assets  and  business  of  the 
corporation,  in  order  that  he  may  be  enabled 
to  bring  a  bill  in  equity  for  the  appoint- 
ment of  a  receiver,  or  to  take  other  proper 
proceedings  for  the  benefit  of  the  corpora- 
tion and  of  his  interest  therein.  ...  It 
was  not  proved  to  the  satisfaction  of  the 
justice  that  there  was  any  mismanagement 
in  fact,  or  any  incapacity  on  the  part  of 
the  managing  officers.     .     .     . 

"The  stockholders  of  a  corporation  are 
the  equitable  owners  of  its  assets,  and  the 
officers  act  in  a  fiduciary  relation  as  agents 
of  the  corporation  and  of  the  stockholders. 
They  should  be  ready  to  account  to  the 
stodcholders  for  their  doings  at  all  reason- 
able times,  and  the  stockholders  have  a 
right  to  inspect  their  records  and  accounts, 
and  to  ascertain  whether  they  are  faithful, 
honest,  and  intelligent  in  the  performance 
of  their  duties.  There  is  no  good  reason 
why  the  stockholders,  acting  in  good  faith 
for  the  purpose  of  advancing  the  interest 
of  the  corporation  and  protecting  their 
rights  as  owners,  should  not  be  permitted  to 
examine  the  corporate  property,  including 
the  books  and  accounts.     .    .    . 

"According  to  the  general  rule  in  this 
country,  it  is  not  necessary  that  there 
should  be  any  particular  dispute  to  entitle 
the  stockholder  to  exercise  this  right. 
Nothing  more  is  required  than  that,  acting 
in  good  faith  for  the  protection  of  the  inter- 
ests of  the  corporation  and  his  own  inter- 
ests, he  desires  to  ascertain  the  condition 
of  the  company's  business.     .     .    . 

"Of  course,  the  right  at  common  law  is 
not  absolute,  so  that  it  can  be  exercised  for 
mere  curiosity,  or  for  merely  speculative 
purposes,  or  vexatiously.  .  .  .  There 
is  nothing  in  our  statutes  which  enlarges  or 
diminishes  this  right  as  it  exists  at  com- 
mon law." 

A  question  very  similar  to  the  one  we  are 
now  considering  has  been  passed  upon  by 
the  Supreme  Court  of  the  United  States. 
It  was  the  case  of  Guthrie  v.  Harkncss,  199 
U.  S.  148,  60  L.  ed.  130,  26  Sup.  Ct.  Rep.  4, 
4  A.  &  E.  Ann.  Cas.  433,  being  on  error  to 
the  supreme  court  of  the  state  of  Utah,  in 
which  Mr.  Justice  Day,  delivering  the 
opinion  of  the  court,  said:  "There  can  be 
no  question  that  the  decisive  weight  of 
American  authority  recognizes  the  common- 
law  right  of  the  shareholder,  for  proper 
purposes  and  under  reasonable  regulations 
as  to  place  and  time,  to  inspect  the  books 
of  the  corporation  of  which  he  is  a  member. 
.  .  .  In  many  of  the  states  this  right 
has  been  recognized  in  statutes  which  are 
generally  held  to  be  merely  in  affirmance  of 
the  common  law.     .     .     . 

"It  is  suggested  in  argument  that  if  the 
shareholder  has  this  right,  it  may  be 
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abused,  in  that  he  may  make  an  improper 
use  of  the  knowledge  thus  gained.  There 
is  nothing  in  this  record,  however,  to  sug- 
gest, by  way  of  argument  or  testimony, 
that  the  shareholder  desired  the  infor- 
mation which  the  books  would  give  for  other 
than  a  lawful  purpose.  On  the  other  hand, 
there  is  a  distinct  finding  that  the  inspec- 
tion was  desired  for  the  purpose  of  ascer- 
taining the  true  financial  condition  of  the 
bank,  and  for  the  purpose  of  enabling  the 
complainant  to  find  out  the  value  of  his 
stock,  and  whether  its  business  was  being 
conducted  according  to  law.  There  is  no 
suggestion  that  the  complainant  was  acting 
in  bad  faith  or  from  improper  motives,  or 
that  he  was  seeking  in  any  way  to  misuse 
the  information  which  the  books  would  af- 
ford him.  We  need  not  hold  that  there  may 
not  be  circumstances  which  would  justify 
the  courts  in  withholding  relief  to  a  stock- 
holder seeking  an  examination  of  the  books 
and  accounts  of  the  bank.  In  the  case  be- 
fore use  no  reason  is  shown  for  denying  to 
the  stockholder  the  right  to  know  how  his 
agents  are  conducting  the  affairs  of  a  con- 
cern of  which  he  is  part  owner.  Many  legal 
rights  may  be  the  subjects  of  abuse,  but 
cannot  be  denied  for  that  reason.  A  direct- 
or, who  has  the  right  to  an  examination  of 
the  books,  may  abuse  the  confidence  reposed 
in  him.  Certainly  this  possibility  will  not 
be  held  to  justify  a  denial  of  legal  right, 
if  such  right  exists  in  the  shareholder." 

The  justice  in  his  opinion  quotes  from  the 
case  of  Huylar  v.  Cragin  Cattle  Co.  40  N. 
J.  Eq.  392,  2  Atl.  274,  as  follows:  "Stock- 
holders are  entitled  to  inspect  the  books  of 
the  company  for  proper  purposes  at  proper 
times.  .  .  .  And  they  are  entitled  to 
such  inspection,  though  their  only  object 
is  to  ascertain  whether  their  affairs  have 
been  properly  conducted  by  the  directors 
or  managers.  Such  a  right  is  necessary  to 
their  protection.  To  say  they  have  the 
right,  but  that  it  can  be  enforced  only  when 
they  have  ascertained  in  some  way,  with- 
out the  books,  that  their  affairs  have  been 
mismanaged,  or  that  their  interests  are  in 
danger,  is  practically  to  deny  the  right  in 
the  majority  of  cases.  Oftentimes  frauds 
are  discoverable  only  by  examination  of  the 
books  by  an  expert  accountant.  The  books 
are  not  the  private  property  of  the  directors 
or  managers,  but  are  the  records  of  their 
transactions  as  trustees  for  the  stockhold- 


ers." 

We  have  quoted  very  fully  from  these 
opinions  in  well-considered  and  recently  de- 
cided cases.  Many  more  could  be  cited  on 
the  general  proposition,  but  we  have  only 
referred  to  those  that  we  consider  throw 
some  light  upon  the  particular  question  be- 
fore use.     No   authorities  aie  cited  upon 
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thia  point  by  the  defendant,  except  the  case 
of  Bevier  v.  United  States  Wood  Preserving 
Ck).  (N.  J.  L.)  69  Atl.  1008,  in  which  tue 
following  language  was  used  by  the  court: 
"An  examination  of  their  testimony  leculs 
us  to  believe  that  the  applicant  does  not 
desire  the  examination  of  the  books  of  ac- 
count, papers,  and  documents  of  the  de- 
fendant corporation  in  good  faith,  but 
rather  for  the  purpose  of  aiding  a  com- 
petitor." Of  course,  in  any  case  where  the 
court  comes  to  such  a  conclusion  as  this, 
the  plaintifif  is  not  entitled  to  examine  the 
books  of  the  corporation. 

In  the  case  before  us,  counsel  for  the  de- 
fendant in  their  brief  filed  based  their  con- 
tention largely  upon  the  fact,  as  they  con- 
tend, that  the  plaintiff  is  not  acting  in  good 
faith.  This  is  a  suggestion  of  counsel, 
however,  and  not  a  part  of  the  record.  This 
plaintiff  alleges  that  he  does  not  want  to 
examine  the  boooks  for  speculative  pur- 
poses, out  of  idle  curiosity,  or  for  any  im- 
proper purpose.  Not  a  single  one  of  these 
allegations  is  denied  by  the  defendant.  The 
only  suggestion  made  by  the  defendant  that 
even  intimates  that  the  purpose  is  an'  im- 
proper one  is  that  the  plaintiff  is  a  brother- 
in-law  of  a  person  engaged  in  a  like  busi- 
ness, but  even  this  is  not  made  a  part  of 
the  return,  and  therefore  is  no  part  of 
the  record.  The  defendant  in  its  return 
does  use  this  language:  "That  the  con- 
certed action  of  several  stockholders  of 
this  company,  applying  at  practically  the 
same  time  to  obtain  information  regarding 
its  affairs,  convinces  the  management  of 
the  defendant  company  that  it  is  most  de- 
sirable to  prevent  any  information  concern- 
ing its  internal  management,  financial  or 
other  affairs,  and  business,  from  being  ob- 
tained by  persons  who  may  communicate  it 
to  others  whose  hostility  to  the  defendant 
company  might  cause  them  to  take  advan- 
tage of  such  information  to  injure  this  com- 
pany and  bring  loss  upon  it." 

But  this  language  is  too  uncertain  and 
argumentative  to  have  any  value  in  plead- 
ing, and  we  cannot  assume  that  it  denies, 
or  intends  to  deny,  any  of  the  material 
allegations  in  the  alternative  writ.  The 
plaintiff  is  the  owner  of  stock,  the  par 
value  of  which  is  $68,000,  which  was  not 
acquired  by  him  for  speculative  purposes; 
indeed,  it  is  stock  which  he  did  not  buy  at 
all,  but  which  he  was  compelled  to  take  for 
his  own  protection.  There  is  no  market  for 
the  stock,  and  he  has  requested  the  direct- 
ors to  give  him  such  information  concern- 
ing its  financial  condition  as  wouM  enable 
him  to  tell  its  value.  They  have  refused  to 
do  this,  or  permit  him  to  examine  the  books 
for  that  purpose.  It  would  seem  upon 
principle,  as  well  as  authority,  that  the 
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plaintiff  is  entitled  to  such  information. 
We  cannot  assume  that  he  wants  it  for  an 
improper  purpose,  when  everything  in  the 
record  shows  the  contrary;  nor  can  the 
right  be  denied  him  because  he  might  use  it 
in  a  way  that  would  injure  the  defendant. 
The  business  of  the  defendant  is  a  part  of 
his  business,  and  it  is  not  to  be  assumed 
that  he  would  do  a  thing  which  would  be 
an  injury  to  his  own  affairs. 

We  might  say  that  we  have  announced 
no  new  doctrine  in  this  opinion.  That  a 
stockholder  is  not  entitled  to  inspect  the 
books  of  a  corporation  for  speculative 
purposes,  idle  curiosity,  or  any  improper 
purpose,  is  a  principle  in  nowise  affected 
by  what  we  have  here  said. 

In  the  case  of  Bruning  v.  Hoboken  Print- 
ing &  Pub.  Co.  67  N;  J.  L.  119,  60  Atl.  906, 
the  court  said:  "The  rule  of  the  common 
law  as  to  the  right  of  inspection  by  stock- 
holders of  the  book  of  a  trading  company 
exists  here,  and  such  right  may  be  enforced 
by  this  court  by  mandamus.     .     .     . 

"The  right  is  not  to  be  given  to  gratify 
curiosity  or  for  speculative  purposes,  but 
only  when  its  exercise  is  sought  in  good 
faith  and  for  a  specific  purpose.  Such  pur- 
pose must  appear  by  the  proofs  on  the  ap- 
plication, or  the  writ  will  be  denied.    .    .    . 

"The  allowance  of  the  writ  is  within  the 
discretion  of  the  court,  upon  the  facts  pre- 
sented in  each  particular  case. 

"In  the  application  now  before  the 
court,  there  is  no  evidence  indicating  the 
purpose  of  the  relator  in  seeking  the  right 
to  inspect  the  cashbook  and  other  books  of 
the  company,  and  in  that  condition  of  the 
proof  the  writ  must  be  denied." 

As  was  said  in  that  case,  the  allowance  of 
the  writ  is  within  the  discretion  of  the 
court,  upon  the  facts  presented  in  each  par- 
ticular case.  But  from  the  facts  presented 
to  us  in  this  particular  case,  we  are  satis- 
fied that  the  plaintiff's  purpose  is  a  proper 
one,  and  that  he  is  entitled  to  at  least 
certain  of  the  information  which  he  seeks. 

It  follows,  therefore,  that  the  return  of 
the  defendant  is  insufficient,  in  that  it  fails 
to  show  either  a  compliance  with  all  the 
mandates  of  the  alternative  writ,  or  a  legal 
excuse  for  not  complying  therewith.  The 
return  is  good,  however,  and,  until  proven 
false,  is  an  absolute  bar  to  some  of  the  de- 
mands made  by  the  plaintiff.  Is  there  any 
good  reason,  therefore,  for  quashing  the 
whole  of  a  return  in  mandamus,  when  part 
of  it  is  good,  and  makes  a  complete  an-* 
swer  to  a  part  of  the  alternative  writ,  for 
the  onlv  reason  that  it  is  not  a  sufficient 

m 

answer  in  all  respects?  This  question  was 
not  argued  before  us,  and  we  have  not  been 
able  to  find  much  help  in  the  text-books  or 
the  leportcd  decisions.     There  is  a  decision 


300 


DELAWARE  SUPREME  COURT. 


JUNB, 


in  our  own  state,  however,  in  >  which  it  was 
said  it  was  within  the  discretion  of  the 
court  to  quash  a  part  of  a  return,  and  to 
allow  the  rest  to  remain.  It  is  the  case  of 
McCoy  V.  State,  decided  in  the  court  of 
errors  and  appeals  in  1897,  and  reported  in 
2  Marv.  (Del.)  543,  36  Atl.  81.  In  that 
case  the  court  reviews  the  general  princi- 
ples and  rules  of  pleading  and  practice  pre- 
vailing in  cases  of  mandamus,  and  stated 
inter  alia  that  "it  is  generally  competent 
for  the  respondent  to  set  forth  in  his  re- 
turn several  distinct  and  separate  defenses, 
at  his  option,  and  if  he  prevails  in  either 
of  them,  the  peremptory  writ  will  be  re- 
fused. But  if  they  be  inconsistent  or  re- 
pugnant, the  court  may  quash  the  entire 
return;  yet  it  is  within  the  discretion  of 
the  court  to  quash  such  portion  of  the  re- 
turn as  it  may  deem  insufficient,  and  to  al- 
low the  rest  to  remain." 

This  same  principle  is  laid  down  in 
High's  Extraordinary  Legal  Remedies  at  § 
463.  In  the  case  of  R.  v.  Cambridge,  2  T. 
R.  456,  the  court  said:  "The  court  may  un- 
doubtedly quash  the  whole  return  if  they 
choose;  then  it  follows  that  we  may  quash 
a  part  of  it  if  we  think  it  right." 

In  jurisdictions  such  as  our  own,  where 
the  ancient  practice  prevails  of  ascertain- 
ing the  facts  from  the  petition  and  return, 
this  rule  would  seem  to  be  the  safe  and 
better  one.  In  this  case  the  plaintiff  seeks 
to  inspect  the  books  of  the  defendant  for 
the  purpose  of  ascertaining  whether  a  cer- 
tain  amount   of   stock   was    properly    and 

'legally  issued,  whether  unlawful  contracts 
had  been  entered  into,  and,  lastly,  to  ascer- 
tain, the  value  of  his  stock.  The  defendant 
in  its  return  denies  that  the  stock  was  im- 
properly or  unlawfully  issued,  and  also 
denies  that  it  has  entered  into  unlawful 
contracts.  These  denials  form  a  complete 
and  sufficient  answer  to  this  much  of  the 
alternative  writ.  But  according  to  our 
view,  the  defendant's  return  is  not  sufficient 
as  to  the  other  point,  namely,  the  plain- 
tiff's right  to  examine  the  books  to  ascer- 
tain the  value  of  his  stock.  Is  there  any 
good  reason,  therefore,  why  the  court 
should  not  hold  the  return  sufficient  as  to 
the  first  two  purposes  mentioned,  and  in- 
sufficient as  to  the  last  one?  We  think  not. 
If,  as  an  illustration,    the    defendant    had 

*  submitted  certain  books  for  examination,  as 
commanded  in  the  alternative  writ,  but  re- 
fused to  submit  others  on  the  ground  that 
the  plaintiff  had  no  legal  right  to  see  them, 
and,  upon  motion  to  quash  the  return,  the 
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court  concluded  that  the  defendant  was 
bound  to  submit  those  which  he  had  re- 
fused to  submit,  it  would  seem  absurd  to 
say  that  a  peremptory  writ  should  not  be 
confined  to  those  things  which  the  defend- 
ant had  refused  to  do. 

This  brings  us  to  the  consideration  of  the 
practice  relative  to  the  peremptory  writ. 
It  has  been  decided  in  some  jurisdictions 
that  the  peremptory  writ  must  follow  in 
exact  terms  the  alternative  writ.  This  in 
many  instances  is  in  obedience  to  a  statute. 
But  practically  all  the  text-writers  agree, 
and  the  great  weight  of  the  modern  de- 
cisions is,  that  a  demand  on  the  part  of 
the  relator  for  excessive  relief  does  not  pre- 
clude the  granting  of  the  relief  to  which 
the  relator  is  entitled  under  the  facts  stat- 
ed. We  think  it  hardly  necessary  to  cite 
authorities,  or  discuss  this  point.  See,  how- 
ever. People  ex  rel.  Central  P.  R.  Co.  v.  San 
Francisco,  27  Cal.  655;  Highway  Comrs.  v. 
Jackson,  166  111.  17,  46  N.  E.  1000;  Satter- 
white  y.  State,  142  Ind.  1,  40  N.  £.  654, 
1087. 

We  are  of  opinion  that  the  court  belqw 
erred  in  finding  the  defendant's  return 
wholly  sufficient,  and  in  refusing  to  quash 
that  portion  of  it  which  disclosed  on  the 
defendant's  part  a  noncompliance  with  the 
mandate  of  the  alternative  writ  to  suffer 
and  permit  the  relator  to  inspect  its  books 
for  the  purpose  of  ascertaining  the  value  of 
his  stock,  and  which,  in  the  alternative, 
presented  no  sufficient  reason  or  excuse  for 
failing  so  to  do.  Therefore,  in  this  respect 
and  to  this  extent  we  reverse  the  action 
of  the  court  below,  and  hold  that,  in  invok- 
ing the  right  to  inspect  and  make  copies 
of  the  books,  papers,  accounts,  etc.,  of  the 
corporation  of  which  he  is  a  stockholder, 
the  relator  has  shown  that  he  seeks  the 
information  that  would  thereby  be  dis- 
closed to  him  for  a  proper  purpose,  and  is 
therefore  entitled  to  the  peremptory  writ 
of  mandamus  of  the  court  to  which  this  case 
is  remanded,  to  be  issued  by  that  court 
under  such  reasonable  regulations  as  to 
time  and  place  as  it  may  direct,  command- 
ing the  defendant  to  suffer  and  permit  the 
relator,  or  his  duly  constituted  attorney, 
to  inspect  and  make  copies  of  such  of  the 
books,  papers,  accounts,  and  writings  of  the 
defendant  mentioned  in  his  petition,  and 
only  of  such  of  them  that,  under  the  direc- 
tion of  the  said  court,  are  found  essential 
and  sufficient  to  furnish  the  information 
whereby  the  relator  may  determine  the 
value  of  the  stock. 
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DISTRICT  OP  COLUMBIA  COURT  OF 

APPEALS. 

CLYDE  L.  WILLIAMSON,  Appt., 

V. 

MABEL  WILLIAJVISON. 

(34  App.  D.  C.  536.)    * 

Marriage  —  annulment  —  misrepresen- 
tation of  disposition. 

.  Misrepresentation  by  one  of  the  parties 
as  to  disposition  is  not  such  fraud  as  will 
justify  an  annulment  of  a  marriage  con- 
tract. 

(March  1,  1910.) 

APPEAL  by  complainant  from  a  decree  of 
the  Supreme  Court  dismissing  a  bill 
filed  to  annul  a  marriage  on  the  ground  of 
fraud.    Affirmed. 

The  facts  are  stated  in  the  opinion. 
Mr.  Clayton  C  £mig,  for  appellant: 
A    fraudulent   concealment   or   misrepre- 


sentation will  avoid  a  marriage  at  the 
instance  of  the  ignorant  one. 

Keyes  v.  Keyes,  6  Misc.  355,  26  N.  Y. 
Supp.  910  J  Bishop,  Marr.  &  Div.  §  494; 
Baker  v.  Baker,  13  Cal.  102;  Reynolds  v. 
Reynolds,  3  Allen,  605;  Morris  v.  Morris, 
Wright  (Ohio)  630;  Ritter  v.  Ritter,  6 
Blackf.  81;  Carris  v.  Carris,  24  N.  J.  Eq. 
516;  Sissung  v.  Sissung,  65  Mich.  172,  31 
N.  W.  770;  Wharton  v.  Lewis,  1  Car.  &  P. 
529;  Stewart,  Udrr.  &  Div.  p.  28,  §  38; 
Bierer's  Appeal,  92  Pa.  265 ;  20  Cyc.  Law.  & 
Proc.  p.  34;  Picard  v.  McCormick,  11  Mich. 
68. 

Fraud  or  falsehood  going  to  the  essentials 
or  fundamentals  of  the  marriage  relation 
will  deprive  the  contract  of  that  intelligent 
consent  necessary  to  its  validity,  and  hence 
will  render  the  marriage  voidable  at  the 
instance  of  the  injured  party. 

Qrchardson  v.  Cofield,  171  111.  14,  40 
L.R.A.  256,  63  Am.  St.  Rep.  211,  49  N.  E. 
197;  Keyes  v.  Keyes,  22  N.  H.  553;  Keyes  v. 


Note.  —  Misrepresentation  as  to  disposi- 
tion or  general  character  as  ground 
for  annulment  of  marriage. 

It  was  said  in  2  Kent,  Com.  77,  that  it 
was  well  imderstood  that  error  and  even  dis- 
ingenuous representations  in  respect  to  the 
qualities  of  one  of  the  contracting  parties, 
as  his  condition,  rank,  fortune,  manners, 
and  character,  are  insufficient  to  destroy  a 
marriage,  and  render  the  contract  void. 

So,  in  Schouler,  on  Domestic  Relations, 
§  23,  it  was  said :  "As  to  fraud,  in  order  to 
vitiate  a  marriage,  it  should  go  to  the  very 
essence  of  the  contract.  .  .  .  Fraudu- 
lent misrepresentations  of  one  party  as  to 
birth,  social  position,  fortune,  good  health, 
and  temperament  cannot,  therefore,  vitiate 
the  contract.  Caveat  emptor  is  the  harsh, 
but  necessary,  maxim  of  the  law.'' 

As  was  said  in  1  Bishop  on  Marriage  & 
Divorce,  5th  ed.  §  167:  "In  that  contract 
of  marriage  which  forms  the  gateway  to  the 
status  of  marriage,  the  parties  take  each 
other  for  better,  for  worse,  for  richer,  for 
poorer,  to  cherish  each  other  in  sickness  and 
in  health;  consequently,  a  mistake,  whether 
resulting  from  accident,  or,  indeed,  gener- 
ally from  fraudulent  practices  in  respect 
to  the  character,  fortune,  health,  or  the  like, 
does  not  render  void  what  is  done.  To  this 
conclusion  the  authorities  all  conduct  us, 
but  different  modes  of  stating  the  reason 
for  it  have  been  adopted.  Thus,  the  quali- 
ties just  mentioned  are  sometimes  said  to 
be  accidental,  not  going  to  the  essentials 
of  the  relation;  and  Lord  Stowell,  after  re- 
marking that  error  about  the  family  or 
fortune  of  an  individual,  though  produced 
by  disingenuous  representations,  does  not 
affect  the  validity  of  the  marriage,  adds: 
*A  man  who  means  to  act  upon  such  .repre- 
sentations should  verify  them  by  his  own 
inquiries.  The  law  presumes  that  he  uses 
due  caution  in  a  matter  in  which  his  happi- 
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ness  for  life  is  so  materially  involved,  that 
it  makes  no  provision  for  the  relief  of  a 
blind  credulity,  however  it  may  have  been 
produced.' " 

A  case  very  similar  to  Williamson  v. 
Williamson  is  Beckley  v.  Beckley,  115  111. 
App.  27,  where  it  was  held  that  misrepresen- 
tations by  a  woman  to  one  who  had  gotten 
her  name  through  a  matrimonial  bureau, 
that  she  was'^of  good  character,  a  lady,  be- 
longing to  the  Methodist  church,  and  a 
teacher  and  worker  in  the  Sunday  school, 
were  insufficient  to  avoid  the  marriage  in- 
duced thereby. 

That  concealment  or  deception  by  one  of 
the  parties  in  respect  to  traits  or  defects 
of  character,  habits,  temper,  and  the  like,  is 
not  sufficient  ground  for  avoiding  the  mar- 
riage, is  also  recognized  in  Lewis  v.  Lewis, 
44  Minn.  124,  9  L.R.A.  505,  20  Am.  St. 
Rep.  559,  46  N.  W.  323 ;  Klein  v.  Wolfsohn, 
1  Abb.  N.  C.  134;  19  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  1184 

And  see  Reynolds  v.  Reynolds,  3  Allen, 
605,  sufficiently  set  out  in  the  Williamson 
Case. 

In  Wier  v.  Still,  31  Iowa,  107,  it  was  held 
that  representations  by  a  man  to  a  widow 
that  he  was  of  good  character  and  good 
standing  in  society,  and  that  he  had  many 
respectable  relations  and  connections,  when 
in  fact  it  was  found  afterwards  that  he 
was  a  convict  of  the  penitentiary,  and  had 
served  several  terms,  did  not  constitute  such 
fraud  as  to  avoid  a  marriage  induced  there- 

by. 

However,  in  Keyes  v.  Keyes,  6  Misc.  355, 
26  N.  Y.  Supp.  910,  it  was  held  that,  under 
a  statute  providing  that  a  marriage  may  be 
annulled  when  the  consent  of  one  of  the 
parties  was  obtained  by  force,  duress,  or 
fraud,  misrepresentations  by  one  that  he 
was  an  honest  and  industrious  man,  when 
in  fact  he  was  a  professional  thief  whose 
picture    was    in    the    rogue's    gallery,    af- 
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Keyee,  6  Misc.  356,  26  N.  Y.  Supp.  910; 
Toinppert  v.  Tomppert,  13  Bush,  326,  26 
Am.  Rep.  197;  Smith  v.  Smith,  171  Mass. 
404,  41  L.R.A.  800,  68  Am.  St.  Rep.  440,  50 
N.  E.  933;  Harrison  v.  Harrison,  94  Mich. 
669,  34  Am.  St.  Rep.  364,  64  N.  W.  275. 

Mr.  Charles  A.  Barnard,  for  appellee: 

Persons  who  act  on  representations  or 
belief  in  regard  to  character,  health, 
fortune,  or  temper  should  bear  the  conse- 
quences which  flow  from  contracts  into 
which  they  have  voluntarily  entered,  since 
after  they  have  been  executed,  the  law  af- 
fords no  relief  for  the  results  of  a  blind 
credulity,  however  it  may  have  been  pro- 
duced. 

Ewing  V.  Wheatley,  2  Hagg.  Consist.  Rep. 
183;  Wakefield  v.  Mackay,  1  Phillim.  Eccl. 
Rep.  137,  note;  1  Fraser,  Dom.  Rel.  230; 
Bishop,  Marr.  &  Div.  §§  100,  101. 

Fraud  which  vitiates  the  marriage  con- 
tract is  cause  for  its  annulment.  But* the 
fraud  or  falsehood  must  be  one  which  goes 
to  the  very  fundamentals  or  essentials  of 
the  marital  relation, — deceit,  concealment, 
or  misrepresentation  concerning  the  party's 
health,  character,  wealth,  social  position, 
previous  history  or  habits,  is  not  sufficient 
for  this  purpose. 

26  Cyc.  Law.  &  Proc.  p.  905,  §  8 ;  Wier  v. 
Still,  31  Iowa,  107;  Carris  v.  Carris,  24  N. 
J.  Eq.  516;   Meyer  v.  Meyer,  7  Ohio  Dec. 


Reprint,  627;  Kraus  v.  Kraus,  9  Ohio  S.  & 
C.  P.  Dec.  515;  Ewing  v.  Wheatley,  supra; 
Lewis  V.  Lewis,  44  Minn.  124,  9  L.R.A.  605, 
20  Am.  St.  Rep.  559,  46  N.  W.  323. 

Van  Orsdel,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  brought  by  appellant, 
Clyde  L.  Williamson,  in  the  supreme  court 
of  the  District  of  Columbia  against  his 
wife,  Mabel  Williamson,  for  the  annulment 
of  the  marriage  contract  on  the  ground  of 
fraud.  It  appears  that  appellant  became 
acquainted  with  appellee  through  a  corre- 
spondence started  by  appellant's  answering 
an  advertisement  in  a  paper  issued  by  a 
matrimonial  bureau,  wherein  it  was  repre- 
sented that  appellee  desired  the  acquaint- 
ance of  a  young  man  matrimonially  inclined. 
The  correspondence  from  the  start  appears 
to  have  been  conducted,  with  remarkable 
ardor  and  activity,  since,  according  to  the 
record,  about  one  hundred  letters  passed 
between  April  and  November,  1906.  As  a 
sequel  to  this  romantic  adventure,  an  en- 
gagement followed,  and  appellant  urged  ap- 
pellee to  come  to  Washington  to  marry 
him,  accompanying  the  request  with  the 
sum  of  $21.  Appellee  failed  to  appear  at 
the  appointed  time,  but  wrote  to  appellant 
explaining  her  delay.  It  is  alleged  she  gave 
as  an  excuse  "that  she  had  used  part  of 


forded  sufficient  ground  to  enable  his  wife, 
who  had  been  induced  thereby  to  marry 
him,  to  obtain  a  decree  of  annulment,  es- 
pecially where  it  appeared  that  since  the 
marriage  he  was  again  under  state  sur- 
veillance in  its  penitentiary.  In  this  case 
it  was  especially  recognized  that  if  the 
misrepresentations  had  been  as  to  the  de- 
fendant's social  position,  rank,  fortune, 
manners,  or  the  like,  they  would. have  fur- 
nished no  ground  for  declaring  the  mar- 
riage void.  The  court  continued:  "Fabri- 
cations and  exaggerations  of  this  kind, 
while  not  commendable,  are  so  common  as 
to  be  tolerated  by  the  law  on  grounds  of 
public  policy.  Persons  intending  to  act  up- 
on such  representations  must  verify  them 
at  their  peril,  for,  though  they  enter  into 
the  inducements  to  marriage,  they  are  not 
considered  as  going  to  the  essentials  of  the 
relations,  on  the  theory  that  the  parties 
take  each  other  for  better  or  worse.  Indeed, 
in  some  cases,  marriage  likens  itself  to  the 
veritable  mouse  tra'p,  which  is  'easier  to  get 
in  than  out.' " 

So,  in  King  v.  Brewer,  8  Misc.  587,  29 
N.  Y.  Supp.  1114,  under  the  same  statute 
as  in  the  Keyes  Case,  a  young  wife  was 
granted  a  decree  of  annulment  of  the  mar- 
riage because  her  husband  had  concealed 
from  her  that,  previous  to  the  marriage,  he 
had  run  a  pool  room,  which  was  an  offense 

funishable  both  by  imprisonment  and  fine, 
n  this  case  it  appeared  that  since  the  mar- 
riage the  husband  had  been  arrested  for 
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obtaining  money  under  false  pretenses,  and 
had  been  into  trouble  for  running  a  Pontiac 
bank.  The  court  also  took  cognizance  of  the 
fact  that,  as  in  the  Keyes  Case,  there  would 
be  no  children  to  suffer  by  reason  of  the 
annulment  of  the  marriage. 

A  case  of  interest  in  this  note,  although 
not  strictly  in  point,  is  Kraus  v.  Kraus, 
6  Ohio  N.  P.  248,  where  it  was  held  that 
the  concealment  by  a  woman  before  mar- 
riage of  the  fact  that  she  wore  a  glass  eye 
is  not  such  a  fraud  as  will  annul  the  mar- 
riage. The  court  said:  "If  a  glass  eye 
purposely  concealed  before  marriage  be 
iraudulent  representation  and  a  ground  for 
divorce,  why  are  not  false  teeth,  false  hair, 
or  any  other  false  article  peculiar  to  the 
fair  sex  also  a  ground  for  divorce?" 

For  cases  on  antenuptial  pregnancy  or 
unchastity  as  a  ground  of  divorce  or  an- 
nulment of  marriage,  see  note  to  Franke  ▼. 
Franke,  18  L.R.A.  375. 

The  cases  dealing  with  misrepresenta- 
tions or  concealment  as  to  one's  physical  or 
mental  condition  as  ground  for  annulment 
of  marriage  are  gathered  in  a  note  to  Lyon 
V.   Lyon,   13  L.R.A. (N.S.)    996. 

A  note  to  Sims  v.  Sims,  40  L.R.A.  737, 
discusses  the  genera]  question  of  marriage 
of  persons  when  insane,  and,  of  course,  con- 
tains a  discussion  of  annulment  of  mar- 
riafi^e  for  antenuptial  insanity  when  con- 
cealed by  misrepresentations  or  fraud  from 
the  innocent  spouse.  Q.  V. 
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Baid  fund  to  assist  her  sister  in  a  runaway 
from  her  father's  house."    Appellant,  doubt- 
less  regarded  this    incident    as    conclusive 
proof  of  appellee's  qualifications  to  become 
a  loving  and  affectionate  wife,  and  especial- 
ly suited  to  preside  over  a  peaceable  and 
happy  home,  forwarded  the  further  sum  of 
$20,  accompanying  it  with  an  urgent  ap- 
peal for  haste.     This  time  she  came.     On 
the  day  of  her  arrival  they  were  married. 
This  was  the  first  meeting  of  the  parties. 
Appellee  insisted  that  the  ceremony  be  de- 
ferred  until   they   could    have    an    oppor- 
tunity of  becoming  better  acquainted,  but 
appellant,   regarding   the    suggestion   as   a 
most  unreasonable  one,  was  insistent  upon 
an  immediate  union,  and  in  two  hours  from 
the  arrival  of  appellee,  the  parson  in  the 
meantime   having   been    engaged,   the   cere- 
mony    was     performed.      Notwithstanding 
these  precautions,  appellant  claims  that  he 
soon  discovered  his  mistake,  and  he  is  now 
seeking  the  aid  of  the  courts  to  relieve  him 
from  what  he  seems  to    regard    as  a  bad 
bargain.    His  sole  complaint  is  based  upon 
what  he  denominates  the  "unbearable  dis- 
position" of  appellee.     It  appears  from  his 
story  that  she  does  not  possess  that  mild 
temper   and   amiable   disposition   which   he 
expected  to  find  in  a  helpmate  selected  from 
the     bargain    counter    of    a    matrimonial 
bureau.     He  even  goes  so  far  as  to  claim 
that  in  some  of  her  letters  she  falsely  and 
fraudulently  represented  that  she  was  pos- 
sessed of  a  moi^t  amiable  and  lovable  dis- 
position, stating  in  his  petition  "that  the 
defendant  represented  herself,  among  other 
things,  to  possess  a  most  congenial  and  lov- 
ing  disposition,   desiring  the  society   of  a 
loving  husband,  and  to  preside  over  a  happy 
home;  that  lier  disposition  was  of  a  loving 
nature,  her  aim  to  make  her  companion  for 
life  a  loving,  useful  helpmate."    In  this  un- 
biased expression  of  opinion  upon  a  subject 
with  which  it  cannot  be  assumed  that  ap- 
pellee was  wholly  unfamiliar,  appellant  in- 
sists she  wao  mistaken,  and  herein  consists 
the  fraud  upon  which  this  court  is  asked 
to  declare  a  marriage  contract  void.    Other 
minor  details,  such  as  the  illness  of  appellee 
shortly     after     their     marriage,    and    the 
customary      misunderstanding      with      her 
mother-in-law,  are  incidentally  referred  to, 
but  the  contract  is  assailed  chiefly  upon  the 
above  ground  of  fraud. 

It  is  well  settled  that  mere  misrepre- 
sentations as  to  social  position,  rank,  for- 
tune, manners,  and  disposition  furnished  no 
ground  for  declaring  a  marriage  contract 
void.  Misrepresentations  of  this  kind  are 
tolerated  on  the  ground  of  public  policy. 
.The  rule  which  has  been  adopted  generally 
by  the  courts  and  text  writers  was  well 
stated  by  Chief  Justice  Bigelow  in  Reynolds 
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V.  Reynolds,  3  Allen,  605,  as  follows:  "In 
the  absence  of  force  or  duress,  and  where 
there  is  no  mistake  as  to  the  identity  of  the 
person,  any  error  or  misapprehension  as  to 
personal  traits  or  attributes,  or  concerning 
the  position  or  circumstances  in  life  of  a 
party,  is  deemed  wholly  immaterial,  and 
furnishes  no  good  cause  for  divorce.  There- 
fore, no  misconception  as  to  the  character, 
fortune/  health,  or  temper,  however  brought 
about,  will  support  an  allegation  of  fraud 
on  which  a  dissolution  of  a  marriage  con- 
tract, when  once  executed,  can  be  obtained 
in  a  court  of  justice.  These  are  accidental 
qualities  which  do  not  constitute  the  es- 
sential and  material  elements  on  which  the 
marriage  relation  rests.  .  .  .  The  law 
therefore  wisely  requires  that  persons  who 
act  on  representations  or  belief  in  regard 
to  such  matters  should  bear  the  conse- 
quences which  flow  from  contracts  into 
which  they  have  voluntarily  entered,  after 
they  have  been  executed|  and  affords  no  re- 
lief for  the  results  of  *a  blind  credulity, 
however  it  may  have  been  produced.' " 

'  In  the  present  case  there  is  no  claim  of 
the  concealment  of  any  material  fact  that 
would,  in  law,  vitiate  a  marriage  contract. 
In  fact,  the  evidence  tends  strongly  to  dis- 
prove the  specific  allegation  upon  which  the 
charge  of  fraud  is  based.  We  find  no  reason 
for  an  abrupt  termination  of  this  romantic 
venture. 

The  decree  of  the  court  below  dismissing 
the  bill  is  affirmed,  with  costs,  and  it  is  so 
ordered. 


rLIilNOIS    SUPREME    COURT. 

ELIZABETH  GRAVES  et  al.,  Plffs.  in  Er- 
ror, 

V. 

JAMES  ROSE  et  al. 

(246  111.  76,  92  N.  E.  601.) 

Evidence  —  explaining  will  —  supply- 
ing description. 

1.  Parol  evidence  is  admissible  to  supply 
the  township,  county,  range,  and  state  in 
case  a  devise  of  lands  is  described  merely  as 
parts  of  certain  sections. 

Same  —  transferring  description. 

2.  Proof  that  testator  did  not  own  the 
land  described  in  his  will  as  certain  sub- 
divisions of  a  section  will  not  make  admis- 
sible parol  evidence  to  transfer  the  descrip- 
tion to  the  land  he  did  own,  by  changing 
the  letters  used  to  indicate  such  subdivi- 
sions. 

(Dunn,  Carter,  and  Cooke,  J  J.,   dissent.) 

(June  29,  1910.) 

— ^■^^— ^ 

Note.  —  See  note  to  Lomax  v.  Lomax,  6 
L.R.A.(N.S.)  942,  on  correction  of  mis- 
description of  land  in  will. 
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ERROR  to  the  Circuit  Court  for  Will 
County  to  review  a  decree  in  defend- 
ants' favor  in  a  suit  to  partition  certain 
real  estate.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  F.  M.  Fahey  for  plaintiffs  in  error. 

Messrs.  Barr,  Barr,  &  Barr,  for  de- 
fendants in  error  James  Rose  et  al. : 

A  mistake  in  the  description  of  the  realty 
devised  will  never  render  the  devise  void,  if 
the  description  used  in  the  will,  as  applied 
to  the  facts  and  circumstances  existing  at 
the  time  of  making  the  will,  will  identify 
the  land  devised.  The  law  allows  a  court 
interpreting  a  will  the  same  light  which 
the  testator  enjoyed. 

Woman's  Union  Missionary  Soc.  v.  Mead, 
131  111.  338,  23  N.  E.  603;  Wigram,  Wills, 
p.  56. 

The  omission  of  township,  county,  and 
state  from  the  description  will  not  invali- 
date the  devises,  as  it  is  but  an  incomplete 
description,  and  extrinsic  evidence  will  be 
received  to  complete  it. 

Flynn  v.  Holman,  119  Iowa,  731,  94  N. 
W.  447. 

Whenever  it  appears  that  the  description 
of  the  land  devised  is  incomplete  or  in  part 
false,  extrinsic  evidence  will  be  heard  for 
the  purpose  of  showing  exactly  what  real 
estate  the  testator  owned,  and  if  he  owned 
any  land,  the  description  of  which  corre- 
sponds in  part  to  the  description  in  the 
will,  the  court  will  reject  the  incorrect  part 
of  the  description,  and  will  pass  the  realty 
by  its  correct  description. 

Collins  V.  Capps,  235  111.  560,  126  Am.  St. 
Rep.  232,  85  N.  E.  934. 

However  many  errors  there  may  be  in  a 
description,  either  of  a  devisee  or  the  sub- 
ject of  a  devise,  the  devise  will  not  be  avoid- 
ed if  enough  remains,  after  rejecting  the 
errors,  to  show  with  certainty  what  was 
intended,  when  considered  from  the  position 
of  the  testator. 

Gano  V.  Gano,  239  111.  539,  22  L.R.A. 
(N.S.)  460,  88  N.  E.  146. 

Mr.  C.  W.  Brown  for  defendant  in  er- 
ror Harriet  S.  Kriegh. 

Gartwright,  J.,  delivered  the  opinion 
of  the  court: 

The  plaintiffs  in  error,  Elizabeth  Graves 
and  William  H.  Rose,  with  Harriet  S. 
Kriegh,  three  of  the  heirs  at  law  of  Joseph 
Rose,  deceased,  filed  their  bill  in  the  circuit 
court  of  Will  county  for  partition  of  the  E. 
i  of  the  S.  W.  i  of  section  9  and  the  N.  E. 
\  of  section  12,  in  township  33  N.,  range 
11  E.  of  the  third  principal  meridian,  in 
said  county,  against  the  defendants  in  error, 
James  Rose,  Charles  Rose,  Mary  J.  Mac- 
Kender,  and  Robert  Henry  Rose  (who  was 
called  Robert  Rose  Holmes),  the  other  heirs 
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at  law  of  said  Joseph  Rose,  deceased,  al- 
leging that  said  Joseph  Rose  died  intestate 
as  to  said   lands,  and  that  the  same  had 
descended    to    his    heirs  at  law.     The  ad- 
ministrator with  the  will  annexed  was  also 
made  a  defendant  to  the  bill.    The  defend- 
ants James  Rose,  Charles  Rose,  and  Mary 
J.   MacKender   by  their   answers  admitted 
that  said  Joseph  Rose  was  the  owner  of  the 
lands  sought  to  be  partitioned  at  the  time 
of  his  death,  but  alleged:    That  he  intended 
to  devise  the  same  to  them  by  his  last  will 
and  testament,  but  in   said   last  will  and 
testament  misdescribed  the  same.    That  the 
said  will  contained  the  following  devises: 
"I  give,   devise,   and   bequeath   to   my   son 
Charles  Rose  all  of  west  ^  of  N.  W.  \  of 
section   ]2,   and   to  my  daughter  Mary  J. 
MacKender  east  i  of  N.  W.  i  section  twelve 
and  to  my  son  James  Rose  all  of  the  east 
half   of   the   northwest   i   of   section   nine 
(9)."     That  the  testator  did  not  own  the 
lands  described  in  the  will,  and  intended  to 
devise  the  lands  which  he  actually  owned. 
That  the  letter  "W»  in  "N.  W.  i"  in  the 
devises  to  Charles  Rose  and  Mary  J.  Mac- 
Kender was  used  by  mistake  instead  of  the 
letter   "E,"   and   the  word'  "north"   in  the 
description  "northwest  i"  in  the  devise  to 
James  Rose  was  used  by  mistake  instead 
of  the  word  "south."     The  answers  alleged 
that  the  defendants  were  severally  in  pos- 
session of  the  tracts  of  land  intended  to  be 
devised      to      them,      respectively,      under 
promises  of  the  testator  to  ^convey  the  same 
to  them,  and  each  defendant  prayed  for  a 
specific  performance  of  the  promise  alleged 
by  the  said  defendant.    They  also  filed  cross 
bills,  alleging  the  same  facts,  and  praying 
for    specific    performance    of    the    alleged 
promises.     The  chancellor  sustained  excep- 
tions   to   the   prayers   of   the   answers   for 
relief,  and  sustained  demurrers  to  the  cross- 
bills, but  granted  leave  to  amend  the  cross 
bills.     The  defendants  did  not  avail  them- 
selves of  the  leave  so  given,  and  no  amend- 
ment was  made.    The  cause  was  heard  upon 
the  original  bill,  answers,  and  replications, 
and  evidence,  oral  and  documentary,  heard 
by  the  chancellor,  and  it  was  proved  that 
the    testator    did    not   own    the    lands    de- 
scribed in  the  will,  but  did  own  the  lands 
sought  to  be  partitioned.    A  decree  was  en- 
tered finding  that  both  of  the  letters  **N" 
and  "W"  contained  in  the  devises  to  Charles 
Rose  and  Mary  J.   MacKender    should    be 
stricken    out  as   surplusage,    and   that   the 
word  "northwest"  contained  in  the  devise  to 
James  Rose  should  also  be  stricken  out,  and 
that  said  letters  and  words  were  incorrect 
and  false.     It  was  ordered,  adjudged,  and 
deeroed  that  the  will  d<.viscd  in  fee  simple 
to  Charles  Rose  the  W.  \  of  the  N.  E.  \' 
of  section  12,  township  33  N.,  range  11  E. 
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of  the  third  principal  meridian;  to  Mary  J. 
MacKender  the  £.  ^  of  the  N.  E.  I  of  said 
section  12;  and  to  James  Rose  the  E.  ^  of 
the  S.  W.  i  of  section  9,  in  said  township 
33j  in  Will  county,  and  partition  of  the 
premises  was  denied.  The  record  has  been 
brought  into  this  court  as  a  return  to  a 
writ  of  error. 

Our  statute  requires  all  last  wills  and 
testaments  to  be  in  writing  and  properly 
witnessed,  and  extrinsic  evidence  is  never 
admissible  to  alter,  detract  from,  or  add  to 
the  terms  of  a  will.  While  the  object  of 
construction  is  to  ascertain  the  intention  of 
the  testator,  it  must  be  an  intention  ex- 
pressed in  the  will,  and  it  must  be  deter- 
mined from  the  language  used.  A  will  can- 
not be  reformed  to  conform  to  any  inten- 
tion of  the  testator  not  expressed  in  it,  no 
matter  how  clearly  a  different  intention 
may  be  proved  by  evidence  of  extrinsic 
facts.  If  that  were  not  so,  all  wills  would 
be  subject  to  proof  of  mistake  and  of  a  dif- 
ferent intention  from  that  expressed,  so 
that,  in  fact,  property  would  pass  without 
a  will  in  writing  which  the  law  declares 
shall  not  pass  except  by  a  written  will.  In 
Starkweather  ▼.  American  Bible  Soc.  72  111. 
50,  22  Am.  Rep.  133,  it  was  said:  "The 
courts  are  so  strict  that  they  will  not  per- 
mit the  terms  of  a  will  to  be  altered  even 
when  the  devisor  has  by  mistake  misde- 
scribed  land  in  a  devise,  by  substituting 
that  which  could  be  clearly  proved  to  have 
been  intended ;"  and  in  Bishop  v.  Morgan, 
82  111.  351,  25  Am.  Rep.  327,  it  was  held 
that  a  mistake  in  description  could  not  be 
corrected  by  extrinsic  evidence,  and  that 
reference  to  the  number  of  acres  could  not 
control  the  plain  words  of  a  will.  The  rule 
has  been  clearly  stated  in  numerous  de- 
cisions. Kurtz  V.  Hibner,  55  111.  614,  8 
Am.  Rep.  666;  Bingel  v.  Volz,  142  111.  214, 
16  L.R.A.  321,  34  Am.  St.  Rep.  64,  31  N.  E. 
13;  Williams  v.  Williams,  189  111.  500,  59 
N.  E.  966;  Vestal  ▼.  Garrett,  197  111.  398, 
64  N.  E.  346. 

The  testator  described  the  lands  devised 
as  certain  parts  of  sections  9  and  12,  with- 
out township,  county,  range,  or  state,  and 
the  chancellor  permitted  these  matters  of 
description  to  be  supplied  by  extrinsic  evi- 
dence. There  was  no  error  in  this,  for  the 
reason  that  parol  evidence  is  admissible  in 
explanation  of  a  latent  ambiguity,  which 
is  an  ambiguity  that  arises  where  the  writ- 
ing upon  its  face  appears  clear  and  un- 
ambiguous, but  the  meaning  is  rendered 
uncertain  by  extrinsic  evidence,  and  where 
the  uncertainty  is  created  by  such  evidence, 
it  may  be  removed  in  like  manner.  This 
is  not  regarded  as  a  violation  of  the  rule 
that  a  writing  shall  not  be  contradicted  or 
explained  by  oral  evidence.  A  common 
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instance  of  a  latent  ambiguity  is  such  as 
appears  in  this  case,  where  there  are  de- 
scriptions which  are  not  ambiguous,  but 
which  may  be  applied  to  two  different  sub- 
jects. Illustrations  have  been  given  of  a 
devise  of  the  testator's  manor  of  Dale,  and 
at  his  death  it  is  found  that  he  has  two 
manors  of  that  name, — South  Dale  and 
North  Dale;  and  upon  proof  of  that  fact  it 
may  be  shown  which  one  is  intended;  or 
where  a  deed  purports  to  convey  Black  acre, 
and  it  is  shown  that  there  are  two  tracts 
of  land  bearing  that  name.  3  Phillipps,  Ev. 
760.  A  latent  ambiguity  raised  in  that  way 
can  be  explained  by  any  evidence  which 
shows  the  actual  subject  of  the  devise  or 
conveyance.  That  principle  was  stated  in 
Dougherty  v.  Purdy,  18  111.  206,  where  there 
was  a  conveyance  of  an  undivided  half  of 
the  N.  W.  i  of  section  1,  in  township  1  N., 
in  range  1  W.,  in  the  state  of  Illinois,  and 
the  deed  did  not  show  whether  the  land  was 
east  or  west  of  the  fourth  or  any  other 
meridian.  The  court,  by  merely  looking  at 
the  deed,  could  not  say  that  it  did  not  de- 
scribe the  premises  accurately,  but  by  look- 
ing outside  of  the  deed,  at  the  acts  of  Con- 
gress and  the  public  surveys,  it  was  found 
that  there  were  meridians  in  such  surveys, 
and  more  than  one  lot  of  land  to  which  the 
description  would  apply.  It  was  decided 
that  the  latent  ambiguity  raised  by  such 
knowledge  could  be  explained  by  evidence. 
One  familiar  with  government  surveys 
might  naturally  say  that  a  description  of 
land  without  township,  county,  range,  or 
state  would  be  void  as  describing  nothing, 
but  as  a  rule  of  law  it  is  immaterial  wheth- 
er the  extrinsic  facts  are  such  as  must  be 
proved  by  testimony,  or  are  so  generally 
known  that  the  court  will  take  judicial 
notice  of  them,  which  is  only  a  question  of 
the  method  of  ascertaining  the  facts.  The 
same  doctrine  was  applied  in  Clark  v. 
Powers,  45  III.  283,  where  a  deed  described 
a  tract  as  the  E.  ^  of  the  S.  E.  i  of  section 
14,  in  Liberty  township,  1  west  of  the  fourth 
principal  meridian,  in  the  county  of  Mercer. 
There  was  no  township  called  Liberty  in 
Mercer  county,  and  there  were  three  sec- 
tions No.  14  in  range  1  west.  The  am- 
biguity was  shown  by  the  evidence  of  these 
facts,  and  it  was  held  susceptible  of  ex- 
planation by  showing  which  one  of  the 
several  pieces  the  grantor  claimed.  In  Bil- 
lings V.  Kankakee  Coal  Co.  67  111.  489,  a 
tax  deed  did  not  show  in  w^hat  county, 
state,  or  east  of  what  meridian,  the  lands 
lay.  It  was  held  that  the  deed  was  not 
void  for  uncertainty,  there  being  several 
meridians  to  which  the  description  could 
equally  apply,  and  that  the  ambiguity, 
being  latent,  could  be  explained  by  evi- 
dence of  facts  and  circumstances.  In  Halli- 
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day  ▼.  Hess,  147  111.  588,  35  N.  E.  380,  a 
deed  described  land  as  being  in  section  8, 
but  did  not  give  any  township.  There  were 
several  sections  numbered  8  in  the  county 
to  which  the  description  might  apply,  and 
it  was  considered  proper  to  explain  the 
latent  ambiguity  by  parol.  Here  it  was 
proved  that  Joseph  Rose,  the  testator, 
owned  lands  in  sections  9  and  12,  in  town- 
ship 33  N.,  range  11  E.  of  the  third  princi- 
pal meridian,  in  Will  county,  which  was  a 
proper  explanation  of  the  ambiguity  con- 
cerning the  location  of  those  sections.  That 
rule,  by  which  a  latent  ambiguity  raised  by 
extrinsic  evidence  may  be  removed  by  the 
same  kind  of  evidence,  has  no  application, 
in  principle  or  by  authority,  to  a  descrip- 
tion which  is  free  from  ambiguity,  and  can 
only  apply  to  one  certain  and  definite  thing, 
and  therefore  it  does  not  apply  to  the  defi- 
nite and  certain  descriptions  contained  in 
the  will  in  this  case.  There  is  neither 
doubt,  uncertainty,  insufficiency,  or  am- 
biguity in  the  descriptions  of  the  sub- 
divisions of  sections  12  and  9,  contained  in 
the  will,  and  neither  of  them  could  be  ap- 
plied to  more  than  one  subject  of  a  devise. 
There  is  another  condition  which  has  fre- 
quently arisen  in  the  construction  of  wills 
where  the  description  of  the  property  in- 
tended to  be  devised  is  true  in  part,  but  not 
true  in  every  particular,  and  it  is  not  a 
violation  of  the  rule  that  a  will  cannot  be 
reformed  or  a  mistake  in  description  cor- 
rected to  reject  that  part  of  the  description 
which  is  shown  to  be  false.  When  that  is 
done,  the  devise  will  be  held  valid  if  enough 
remains  to  identify  the  subject  of  the  de- 
vise in  accordance'  with  facts  and  circum- 
stances existing  when  the  will  was  made, 
but  the  rule  that  nothing  can  be  added  to 
the  description  is  inflexible,  and  forbids  the 
insertion  of  anything  else  in  place  of  that 
stricken  out.  In  all  of  the  decisions  it  has 
been  emphatically  declared  that  no  word  or 
words  can  be  supplied.  In  Kurtz  v.  Hib- 
ner,  supra,  the  testator  devised  two  tracts 
of  land  in  Will  county, — one  in  section  32 
and  the  other  in  section  31.  It  was  held 
that  the  words  of  description  being  unam- 
biguous and  the  thing  devised  certain  and 
specific,  no  extrinsic  evidence  was  admissi- 
ble to  show  that  the  testator  intended  to 
devise  different  lands,  and  that  to  make  the 
change  insisted  upon  would  be  to  make  a 
new  and  different  will.  In  Bingel  v.  Volz, 
supra,  the  testator  devised  to  his  daughter, 
70  acres  off  of  the  south  side  of  the  N.  i  of 
the  N.  W.  i  of  section  16,  which  he  did  not 
own,  but  he  did  own  the  S.  ^  of  the 
N.  W.  i  and  the  N.  i  of  the  S.  W. 
i  of  the  same  section.  It  was  in- 
sisted that  the  intention  was  to  devise 
the  south  70  acres  of  the  N.  }  of  the  S.  W. 
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I,  and  such  was  the  fact;  but  the  court 
said  that,  if  a  portion  of  the  description 
were  rejected,  what  was  left  would  not  cor- 
rectly describe  the  land  intended,  and  that 
the  change  involved  more  than  construction 
and  required  reformation.  In  Williams  v. 
Williams,  supra,  there  was  a  devise  of 
"40  acres  of  land,  the  same  being  the  north- 
east 40  of  section  22."  The  testator  did 
not  own  any  land  in  the  N.  E.  i  of  section 
22,  nor  any  tract  of  40  acres  which  could 
be  located  by  striking  out  a  part  of  the  de- 
scription, but  he  did  own  three  tracts  ag- 
gregating about  41  acres,  one  of  which  was 
situated  in  the  N.  W.  i  and  the  other  two 
in  the  S.  W.  i  of  that  section.  If  the  word 
"northeast''  should  be  stricken  out,  there 
was  no  40-acre  tract  owned  by  the  testator, 
and  it  would  be  necessary  to  put  three  de- 
scriptions together  to  give  effect  to  the  in- 
tent of  the  testator,  which  it  was  held  could 
not  be  done.  The  court  said  to  permit  evi- 
dence the  effect  of  which  would  be  to  take 
from  the  will  plain  and  unambiguous  lan- 
guage, and  insert  other  language  in  lieu 
thereof,  would  violate  the  established  rule 
of  law.  In  Lomax  v.  Lomax,  218  111.  629, 
6  L.R.A.(N.S.)  942,  76  N.  E.  1076,  the 
testator  owned  land  in  section  14,  but  did 
not  own  the  southwest  fractional  quarter  of 
section  24,  which  he  devised.  It  was  held 
that  parol  evidence  could  not  be  admitted 
to  show  a  mistake  in  the  section;  that  the 
language  described  a  tract  of  land  capable 
of  being  readily  identified;  and  that,  if  the 
word  and  figures  "section  24"  or  the  figures 
"24"  were  rejected,  nothing  would  remain 
to  indicate  in  what  section  the  land  was  lo- 
cated, and  it  would  be  necessary  to  import 
something  into  the  will  by  substituting  the 
figures  "14." 

There  is  another  class  of  cases  where  the 
court  has  given  effect  to  the  intention  of 
the  testator  by  striking  out  words  of  false 
description,  where  it  was  not  considered 
necessary  to  substitute  anything  or  to  add 
to  the  language  of  the  will.  In  the  ease  of 
Decker  v.  Decker,  121  111.  341,  12  N.  E.  750, 
there  was  a  devise  of  20  acres  off  the  W.  i 
of  the  N.  E.  i  of  the  N.  E.  i  of  section  33. 
The  testator  never  owned  the  N.  E.  i  of 
the  N.  E.  i,  but  did  own  the  N.  W.  i  of 
the  N.  E.  i.  The  court  struck  out  the 
words  "of  the  northeast  quarter"  where 
they  occurred  the  first  time,  as  being  false, 
leaving  the  description  "20  acres  of  the 
northeast  quarter."  The  land  was  then 
described  by  quantity  and  its  location  as 
being  in  the  N.  E.  i,  and  the  evidence 
showed  that  the  testator  owned  only  20 
acres  in  that  quarter,  which  was  identified 
as  the  land  devised.  The  court  said  there 
was  nothing  added  to  the  terms  of  the  will; 
that  courts  are  without  the  power  of  substi- 


1010. 


GRAVES  ▼.  ROSE. 


307 


tutiug  for  the  written  words  of  the  testator 
other  and  different  words  not  used  by  him; 
and  that  the  only  effect  of  the  decision  was 
to  make  the  devise  effective  of  the  20  acres 
which  the  testator  owned. 

Where  the  subject  of  a  devise  is  de- 
scribed by  quantity,  it  may  be  identified  by 
extrinsic  proof,  and  there  have  been  several 
other  cases  of  that  kind  where  the  prop- 
erty could  not  otherwise  have  been  identi- 
fied without  adding  to  the  will.  In  Whit- 
comb  V.  Rodman,  166  111.  116,  28  L.R.A. 
149,  47  Am.  St.  Rep.  181,  40  N.  E.  553,  the 
devise  was  of  100  acres  of  land  to  the  tes- 
tator's son  Joseph — 60  acres  off  of  the  west 
aide  of  the  S.  £.  ^  of  section  22,  and  40 
acres  being  the  N.  W.  i  of  the  S.  E.  i  of 
said  section.  The  testator  did  not  own  the 
40  acres  as  described,  but  did  own  a  40-acre 
tract  known  as  the  S.  E.  i  of  the  N.  E.  i 
of  the  same  section.  The  court  said  that, 
while  words  could  not  be  added  to  a  will, 
so  much  as  was  false  in  the  description 
might  be  stricken  out  if  enough  remained 
to  identify  the  land.  The  court  therefore 
struck  out  the  words  "northwest"  and 
"southeast,''  which  left  40  acres,  it  being  a 
quarter  of  a  quarter  of  section  22,  and  the 
testator  owned  two  40-acre  tracts  in  the  N. 
£.  i.  He  also  devised  to  his  son  Edward  40 
acres,  in  which  there  was  a  like  false  de- 
scription, and  it  was  treated  in  the  same 
way.  The  circuit  court  had  held  that  the 
two  40-acre  tracts  were  devised  severally  to 
the  sons,  but  this  court  said  that  the  two 
sons  took  the  two  tracts  undivided,  since 
the  separate  40*8  could  not  be  identified 
without  adding  to  the  will,  but  the  error 
did  not  affect  the  plaintiffs  in  error.  The 
court  was  enabled  to  do  that  on  account  of 
the  designation  of  the  lands  by  quantity. 
In  Huffman  v.  Young,  170  111.  290,  49  N.  E. 
670,  there  was  a  devise,  by  quantity,  of  62i 
acres  off  of  the  east  side  of  the  N.  E.  i  of 
section  20.  The  testator  qwned  62|  acres  in 
the  quarter  section,  but  not  off  of  the  east 
side.  A  devise  of  62^  acres  in  a  certain 
government  subdivision  is  sufficient  by 
identifying  the  portion  intended,  and  the 
court  struck  out  the  words  ''off  of  the  east 
side."  As  the  quantity  of  land  was  men- 
tioned, the  remaining  description  was  suf- 
ficiently definite  without  any  addition.  In 
Felkel  v.  O'Brien,  231  111.  329,  83  N.  E. 
170,  the  testator  devised  to  his  widow  a 
life  estate  in  the  N.  ^  of  the  S.  E.  ^  of 
section  27,  containing  80  acres,  more  or  less. 
He  did  not  own  the  whole  of  the  N.  i  of 
the  S.  E.  i,  but  did  own  the  E.  i  of  the 
quarter  section.  The  court  said  that  the 
purpose  of  the  testator  being  to  devise  land 
"containing  80  acres,"  the  devise  would  be 
given  effect  by  striking  out  the  word 
"north."  In  Collins  v.  Capps,  235  111.  560, 
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126  Am.  St.  Rep.  232,  85  N.  E.  934,  the  de- 
vise was  of  the  W.  i  of  the  N.  E.  i  of  sec- 
tion 10,  containing  about  76  acres.  The 
court  held  that  by  striking  out  the  word 
"west,"  which  was  false,  there  remained  a 
devise  of  the  half  of  the  N.  E.  i,  and,  as 
the  testator  only  owned  in  the  quarter  sec- 
tion 76  acres  and  the  description  applied 
to  it,  the  devise  was  valid.  In  Gano  v. 
Gano,  239  HI.  539,  22  L.R.A.(N.S.)  450,  88 
N.  E.  146,  certain  words  were  stricken  out 
of  the  devise,  and  it  was  thought  that  suf- 
ficient then  remained  to  identify  the  prop- 
erty intended  to  be  devised,  and  the  de- 
cision was  in  accordance  with  that  con- 
clusion. 

In  some  cases  there  has  been  a  designa- 
tion of  the  subject  of  the  devise  which  was 
sufficient  in  itself,  but  followed  by  a  mis- 
description which  could  be  rejected  and 
leave  a  valid  devise.  Emmert  v.  Hays,  89 
111.  11,  is  an  example,  where  the  property 
devised  was  described  as  "being  what  is 
known  as  the  Hays  farm,"  but  misdescribed 
as  to  the  section.  The  added  description 
was  rejected  as  surplusage  and  the  correct 
description  allowed  to  stand.  Also  in 
Morrall  v.  Morrall,  236  111.  640,  86  N.  E. 
578,  there  was  a  devise  of  "the  homestead," 
follow^ed  by  an  imperfect  description,  which 
was  rejected.  Inasmuch  as  the  devise  of 
the  homestead  would  have  been  good,  it  was 
considered  proper  to  determine  the  correct 
description  of  it.  Whatever  difference  of 
opinion  may  have  existed  in  any  of  these 
cases  related  to  the  application  of  the  rule 
forbidding  reformation  of  a  will,  and  not 
to  the  rule  itself,  which  the  court  always 
asserted. 

In  this  case  the  devisees,  who  were  de- 
fendants, by  their  answers  alleged  mis- 
takes of  the  testator,  and  proposed  that  the 
letter  "W"  after  the  letter  "N."  in  the  first 
two  devises,  and  the  word  "north"  before 
the  word  "west"  in  the  third  devise  should 
be  stricken  out.  If  that  had  been  done 
and  nothing  substituted,  there  would  have 
remained  no  description  of  the  lands  which 
they  alleged  the  testator  intended  to  devise 
to  them,  respectively.  Evidence  that  the 
testator  did  not  own  the  lands  de- 
vised did  not  tend  to  show  a  latent 
ambiguity  or  affect  the  accuracy  of 
the  certain  and  definite  description  of 
the  will,  which  described  lands  in  existence. 
It  only  tended  to  show  mistakes  of  the 
testator  in  making  the  will,  and  a  mistake 
is  not  a  latent  ambiguity.  The  mistakes, 
inaccuracies,  or  deficiencies  of  a  will  can- 
not be  corrected  by  extrinsic  evidence,  and 
parol  evidence  cannot  be  adduced  either  to 
add  to,  contradict,  or  explain  the  contents 
of  a  will.  "No  principle  connected  with  the 
law  of  wills  is  more  firmly  established  or 
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more  familiar  in  its  application  than  this." 
1  Jarman,  Wills,  6th  ed.  412.  The  chancel- 
lor by  the  decree  struck  out  the  letters  "N. 
W.**  in  the  first  two  devises,  and  the  word 
"northwest"  in  the  third  devise,  and,  when 
that  had  been  done,  there  was  no  remaining 
description  of  any  tract,  of  land,  by  number 
of  acres  or  otherwise.  To  complete  either 
description  so  as  to  definitely  describe  lands 
owned  by  the  testator  and  which  it  was  al- 
leged he  intended  to  devise,  it  became  neces- 
sary not  only  to  strike  out  letters  and 
words,  but  to  insert  others  in  their  places, 
and  this  the  chancellor  did.  Not  only  were 
the  letters  "N.  W."  in  the  first  two  devises 
struck  out,  but  the  letters  "N.  E."  were 
inserted  in  their  place,  and,  when  the  word 
"northwest"  was  struck  out  in  the  third 
devise,  the  word  "southwest"  was  inserted 
in  lieu  thereof,  which  were  the  same 
changes,  in  effect,  as  were  proposed  by  the 
answers.  This  was  nothing  but  reforma- 
tion for  the  purpose  of  correcting  mistakes 
of  the  testator,  and  making  the  will  corre- 
spond with  his  intention,  based  on  the  fact 
that  he  did  not  own  the  lands  devised. 
That  such  a  change  in  a  deed,  contract,  or 
instrument  other  than  a  will,  to  make  it 
conform  to  the  intention  of  the  maker, 
would  be  a  reformation,  has  never  been 
questioned,  and  we  do  not  see  how  it  can 
be  called  anything  different  in  case  of  a 
will.  The  changes  made  to  correct  mis- 
takes of  the  testator  in  describing  his  lands 
had  the  effect  to  make  lands  pass  to  the 
devisees  without  a  will  in  writing,  which 
the  law  says  can  only  pass  by  a  will  in 
writing,  executed  and  witnessed  in  the  man- 
ner prescribed  by  the  statute. 

The  decree  is  reversed  and  the  cause  is 
remanded  to  the  Circuit  Court,  with  direc- 
tions to  proceed  iu  accordance  with  the 
views  herein  expressed^ 

Dunn,  Carter,  and  Cooke,  JJ.,  dissent: 
The  decree  directed  to  be  entered  defeats 
the  manifest  intention  of  the  testator,  takes 
from  his  children  whom  he  intended  to 
benefit  the  provision  intended  for  them,  and 
awards  the  greater  part  of  it  to  others. 
The  opinion  ignores  the  application  of 
rules  of  testamentary  construction  made  in 
numerous  decisions  of  this  court  in  the  most 
recent  cases.  It  concedes  what,  of  course, 
cannot  be  reasonably  disputed — that  the 
ambiguity  arising  from  the  description  of 
the  subjects  of  the  devises  by  section  num- 
bers alone,  without  indicating  the  township, 
range,  county,  or  state,  may  be  explained  by 
extrinsic  evidence,  and  that  it  is  explained 
by  evidence  that  the  testator  owned  the 
farm  lands  described  in  the  bill,  and  no 
other.  This  conclusion  is  reached  by  the 
application  of  the  presumption  that  the 
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testator  intended  by  his  will  to  dispose  of 
his  own  property,  and  that  he  did  not  at- 
tempt to  dispose  of  property  which  he  did 
not  own.  Though  the  only  words  descrip- 
tive of  the  location  of  the  property  were 
"section  12"  and  "section  9,"  and  those 
words  were  entirely  indefinite,  because  ap- 
plicable to  a  very  large  number  of  tracts, 
yet  by  reason  of  the  presumption  just  men- 
tioned there  was  inherent  in  the  descrip- 
tion the  idea  of  ownership  by  the  testator. 
Since  the  tracts  described  in  the  bill  were 
the  only  tracts  possessing  that  attribute  of 
ownership,  the  will  necessarily  referred  to 
them.  The  devise  includes  two  particulars 
of  description,  viz.,  ownership  by  the  tes- 
tator and  section  number.  When  the  tract 
is  ascertained  to  which,  alone,  these  two 
particulars  attach,  the  devise  acts  upon 
that  tract. 

The  question  of  the  location  of  the  tracts 
within   the   section   is   somewhat   different. 
The  testator  owned  a  quarter  of  section  12 
and  a  half  of  a  quarter  of  section  0.    Had 
he  devised  "the  east  half  of  the  quarter  of 
section  12,  the  west  half  of  the  quarter  of 
section  12,  and  the  half  quarter  of  section 
9,"  probably  no  question  could  arise  as  to 
the  sufficiency  of  the  description,  for  the 
court,  having  ascertained,  as  the  majority 
opinion  does,  what  sections  12  and  9  were 
intended,  by  ascertaining  in  what  sections 
12  and  9  the  testator  owned  land,  could  also 
ascertain  what  quarter  of  section  12  and 
what  half  quarter  of  section  9  were  intend- 
ed by  ascertaining  what  quarter  and  half 
quarter  of  the  respective  sections  the  tes- 
tator owned.     Parol  evidence  is  admissible 
of   all  the   circumstances  surrounding   the 
testator,  and  the  state  and  description  of 
his  property,  for  the  purpose  of  applying 
the  language  used  to  the  conditions  existing, 
and  a  devise  will  not  be  avoided  for  any 
errors  in  the  description  of  the  devisee  or 
the  subject  of  the  devise  if  enough  remains, 
after  rejecting  the  errors,  to    show    with 
certainty    what    was    intended    when    con- 
sidered from  the  position  of  the  testator. 
It  is  a  recognized  rule  of  construction  of 
written  instruments  that  a  false  particular 
in  the  description    of    the    subject-matter 
shall   not  vitiate   the  instrument,   and    we 
have   quoted   and   approved  the    rule    laid 
down  in  Page  on  Wills  (§  819,  p.  376),  that, 
if  the  testator  "owns  any  real  estate  which 
corresponds,  in  part,  to  the  description  in 
the  will,  the  court  will  reject  the  incorrect 
part  of  the  description,  and  will  paas  the 
realty  conveyed  by  the  correct  description." 
Collins  V.  Capps,  236  111.  560,  126  Am.  St. 
Rep.  232,  85  N.  E.  934. 

The  principle  has  been  applied  in  a  great 
variety  of  cases.  In  Decker  v.  Decker,  121 
111.  341,  12  N.  E.  750,  the  will  contained  a 
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devise  of  "20  acres  off  the  west  half  of  the 
northeast  quarter  of  the  northeast  quarter 
of  section  33."  The  testator  never  owned 
the  N.  £.  i  of  the  N.  £.  i  of  the  section, 
but  did  own  the  N.  W.  i  of  the  N.  £.  h 
There  was  no  other  evidence  affecting  this 
question,  and  the  court  construed  the  will 
by  rejecting  the  words  "of  the  northeast 
quarter"  where  they  first  occurred  in  the 
description  as  a  false  circumstance  of  the 
description,  applied  the  description  to  the 
property  actually  owned  by  the  testator, 
and  held  that  the  devise  was  of  the  W.  ^  of 
the  testator's  land  in  the  N.  E.  i  of  the 
section,  which  was  situated  in  the  N.  W. 
i  of  that  quarter  section,  instead  of  the 
N.  £.  I,  as  stated  in  the  will. 

In  Whitcomb  v.  Rodman,  156  111.  116, 
28  L.  R.  A.  149,  47  Am.  St.  Rep.  181,  40 
N.  £.  553,  there  was  a  controversy  over 
two  devises,  one  of  40  acres,  being  the  N. 
W.  i  of  the  S.  E.  i  of  section  22,  to  the  tes- 
tator's son  Joseph,  the  other  of  40  acres, 
,  being  the  N.  £.  i  of  the  S.  E.  i  of  the  same 
section,  to  his  son  Edward.  The  testator 
owned  no  part  of  the  N.  £.  i  of  the  S.  E. 
i  and  only  the  W.  i  of  the  N.  W.  i  of  the 
&  K  i,  which  tract  was  itself  devised  by 
another  description.  The  testator  owned 
the  S.  W.  i  of  the  N.  E.  i  and  the  S.  E.  i 
of  the  N.  E.  i  of  section  22,  which  was  not 
described  in  the  will,  and  no  other  40- 
acre  tract  in  section  22.  The  devises  were 
construed  by  rejecting  the  words  "north- 
west," "southwest,"  "northeast,"  and 
**Boatheast"  sis  words  of  false  description, 
and  each  devise  was  read  as  "40  acres,  be- 
ing the  .  .  .  quarter  of  the  .  .  . 
quarter  of  section  22."  The  testator  hav- 
ing two,  and  only  two,  tracts  answering 
the  description,  it  was  held  that  he  devised 
one  of  the  tracts  to  each  son,  and  that 
they  took  and  held  the  tracts  undivided.  A 
like  conclusion  was  arrived  at  in  the  very 
similar  case  of  Moreland  v.  Brady,  8  Or. 
303,  34  Am.  Rep.  581,  where  two  devises 
of  lots  1  and  2  in  block  187,  which  the  tes- 
tator did  not  own,  were  held  to  apply  to 
lots  3  and  4  in  block  187,  which  he  did 
own;  the  numbers  "1"  and  "2"  being  reject- 
ed as  false  description. 

In  Hufi'man  v.  Young,  170  111.  290,  49  N. 
£.  570,  the  devise  was  of  62^  acres  off  of  the 
east  side  of  the  N.  E.i  of  section  20.  This 
was  a  definite  and  certain  description  of  a 
particular  tract  of  land,  but  the  testator 
did  not  own  it.  He  did,  however,  own  62 ^ 
acres  off  the  north  end  of  the  £.  i  of  the 
N.  E.  I  of  section  20,  and  no  other  lands 
in  that  quarter  section.  The  words  "off  of 
the  east  side"  were  rejected  as  a  false  de- 
scription, leaving  "62|  acres  of  the  north- 
east quarter  of  section  20,"  which  words 
abne  described  no  land,  but,  in  connection 
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with  the  fact  that  the  testator  owned  that 
precise  quantity  of  land  in  the  section,  were 
held  sufficiently  definite  to  convey  the  land 
the  testator  owned. 

In  Vestal  v.  Garrett,  197  111.  398,  64  N.  E. 
345,  a  devise  was  made  as  follows:  "Fif- 
teen acres  to  David  J.  Garrett,  15  acres  to 
Douglas  Garrett,  and  50  acres  to  Martha 
A.  Vestal  of  the  undivided  southwest  three 
fourths  of  the  south  half  of  the  southwest 
quarter  and  the  west  half  of  the  southeast 
quarter  of  section  33,"  etc.  This  descrip- 
tion, in  itself,  is  meaningless,  and  no  lands 
can  be  located  from  it.  The  testator,  how- 
ever, owned  the  undivided  one  third  of  the 
S.  W.  i  and  of  the  W.*  ^  of  the  S.  E.  i  of 
section  33.  The  false  words  of  description, 
"southwest  three  fourths  of  the,"  were  re- 
jected, and  the  devises  held  to  convey  80 
acres  of  the  undivided  S.  W.  i  and  W.  )  of 
the  S.  E.  i  of  section  33,  being  the  quan- 
tity of  land  which  the  testator  owned  in 
said  tracts. 

In  Douglas  v.  Bolinger,  228  111.  23,  119 
Am.  St.  Rep.  409,  81  N.  E.  787,  the  devise 
was  of  the  N.  1  of  the  N.  W.  i  of  section 
12,  one  half  of  which  the  testator  did  not 
own,  and  it  was  held  to  pass  the  W.  i 
of  the  N.  W.  i  which  he  did  own,  and  which 
was  the  only  part  of  the  quarter  section  he 
did  own.  In  Felkel  v.  O'Brien,  231  111.  329, 
83  N.  E.  170,  a  devise  of  the  N.  )  of  the  S. 
£.  i  of  section  27,  which  the  testator 
did  not  own,  was  held  to  pass  the  E.  ) 
of  the  S.  E.  i,  which  he  did  own.  In  Col- 
lins V.  Capps,  235  111.  560,  126  Am.  St.  Rep. 
232,  85  N.  E.  934,  a  devise  of  the  W.  i 
of  the  N.  E.  i  of  the  section  was  held  to 
pass  the  N.  i  of  the  N.  E.  i.  In  Gano  v. 
Gano,  239  111.  539,  22  L.R.A.(N.S.)  450,  88 
N.  E.  146,  the  devise  was  of  "the  southeast 
quarter  of  the  northeast  quarter  and  the 
northeast  quarter  of  the  northwest  quarter 
of  section  14,"  etc.  The  words  "quarter 
of  the  northeast  quarter"  being  stricken  out, 
there  remained  "the  southeast  and  the 
northeast  quarter  of  the  .northwest  quarter 
of  section  14,"  which  tracts  the  testator 
owned,  and  which  were  held  to  pass  by  the 
devise.  So  in  Iowa  a  devise  of  the  S.  i 
of  the  N.  E.  i  was  held  in  Stewart  v.  Stew- 
art, 96  Iowa,  620,  65  N.  W.  976,  to  convey 
the  S.  ^  of  the  S.  E.  i,  and  a  devise  of 
the  S.  E.  i  was  held  to  pass  the  S.  W.  i 
in  Eckford  v.  Eckford,  91  Iowa,  54,  26  L.R.A. 
370,  58  N.  W.  1093.  In  Ohio  the  E.  i 
of  the  S.  E.  i  was  held  to  convey  the  E.  ^ 
of  the  N.  E.  i  in  Merrick  v.  Merrick,  37 
Ohio  St.  126,  41  Am.  Rep.  493.  In  Pate  v. 
Bushong,  161  Ind.  533,  63  L.R.A.  593,  100 
Am.  St.  Rep.  287,  69  N.  E.  291,  a  devise  of 
the  N.  W.  i  of  section  29  was  held  to  con- 
vey the  N.  W.  i  of  section  28,  and  a  devise 
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of  the  £.^  of  the  S.  i  to  convey  the  E.  ^ 
of  the  S.  W.  i. 

In  Vestal  v.  Garrett  it  is  stated  that,  "if 
the  words  of  the  testator  as  to  the  donee 
and  subject  of  the  gift  are  unambiguous, 
such  words  cannot  be  varied  by  evidence 
of  extraneous  facts,  however  clearly  a  dif- 
ferent intention  may  appear;"  and  Kurtz 
V.  Hibner,  65  111.  614,  8  Am.  Rep.  665; 
Bishop  v.  Morgan,  82  III.  351,  25  Am.  Rep. 
327,  Bingel  v.  Volz,  142  111.  214,  16  L.R.A. 
321,  34  Am.  St.  Rep.  64,  31  N.  E.  13,  and 
Williams  ▼.  Williams,  189  111.  600,  59  N. 
E.  966,  are  cited  in  support  of  that  proposi- 
tion. In  those  cases,  as  well  as  in  Lomax 
V.  Lomax,  218  111.  629,  6  L.R.A.(N.S.)  942, 
75  N.  E.  1076,  this  rule  was  applied,  but 
in  each  of  the  cases  cited  supra  (Decker  v. 
Decker,  Whitcomb  v.  Rodman,  Huffman  v. 
Young,  Douglas  v.  Bolinger,  Felkel  v. 
O'Brien,  Collins  v.  Capps,  and  Gano  ▼. 
Gano),  as  well  as  in  the  cases  cited  from 
other  states,  the  words  of  the  testator  as  to 
the  subject  of  the  devise  were  unambiguous, 
yet  evidence  of  the  state  and  description  of 
the  testator's  property  was  received  in 
each  case  for  the  purpose  of  identifying  the 
subject  of  the  devise  by  enabling  the  court 
to  read  the  lan^age  of  the  will  from  the 
position  of  the  testator.  The  cases  in  which 
the  rule  contained  in  the  language  quoted 
from  Vestal  v.  Garrett,  supra,  has  been  dis- 
regarded by  this  court  are  more  numerous 
than  those  in  which  it  has  been  followed, 
and  in  that  case  the  cases  of  Decker  v. 
Decker;  Whitcomb  v.  Rodman;  and  Huflf- 
man  v.  Young, — ^supra,  in  which  that  rule 
was  disregarded,  are  cited  and  not  disap- 
proved. It  is  stated  in  Vestal  v.  Garrett 
that  when  "there  is  a  latent  ambiguity  in 
the  description  of  the  object  or  subject  of 
the  gift,  and  such  ambiguity  can  be  re- 
moved by  rejecting  false  words,  leaving 
a  complete,  intelligible  description,  it  is 
the  duty  of  courts  to  do  so,  as  where  there 
are  two  descriptions,  one  good  and  the 
other  bad;  the  authorities  are  uniform  to 
the  effect  that  the  latter  may  be  rejected." 
It  is  only  by  an  application  of  the  presump- 
tion that  the  testator  intended  to  dispose  of 
property  which  he  owned  that  the  court 
was  enabled  to  apply  the  unambiguous 
words  descriptive  of  the  subject-matter  of 
the  respective  devises  contained  in  the  seven 
cases  above  cited  from  the  decisions  of  this 
court,  and  in  numerous  cases  in  other 
courts,  to  the  property  actually  intended 
to  be  disposed  of.  It  is  by  the  application 
of  that  presumption  that  the  court,  in  the 
majority  opinion,  ascertains  the  section  in- 
tended by  the  ambiguous  description  in  the 
will,  not  by  adding  to  the  terms  of  the  will, 
but  by  placing  itself  in  the  situation  of 
the  testator.  The  presumption  mentioned 
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prevails,  and  is  given  effect  in  that  opin- 
ion. It  must  prevail  in  every  case  of  con- 
struction of  a  will.  The  existence  of  such 
legal  presumption  necessarily  gives  rise  to 
a  latent  ambiguity  in  every  case  where  the 
testator  does  not  own  the  property  de- 
scribed in  the  devise.  In  such  case  there 
are  always  at  least  two  circumstances  de- 
scriptive of  the  thing;  viz,,  ownership  by 
the  testator  and  location  or  other  descrip- 
tive fact  mentioned  in  the  devise.  The 
fact  that  the  two  do  not  agree  can  only 
be  made  to  appear  by  extrinsic  evidence. 
The  ambiguity  is  therefore  latent,  and  may 
be  removed  by  extrinsic  evidence.  "It  is 
settled  doctrine  that  as  a  latent  ambiguity 
is  only  disclosed  by  extrinsic  evidence,  it 
may  be  removed  by  extrinsic  evidence.  Such 
an  ambiguity  may  arise  upon  a  will  either 
when  it  names  a  person  as  the  object  of  a 
gift  or  a  thing  as  the  subject  of  it  and 
there  are  two  persons  or  things  that  answer 
such  name  or  description;  or,  secondly,  it 
may  arise  when  the  will  contains  a  misde- 
scription of  the  object  or  subject,  as  where 
there  is  no  such  person  or  thing  in  exist- 
ence, or,  if  in  existence,  the  person  is  not 
the  one  intended,  or  the  thing  does  not  be- 
long to  the  testator.  The  first  kind  of 
ambiguity,  when  there  are  two  persona  or 
things  equally  answering  the  description, 
may  be  removed  by  any  evidence  that  will 
have  that  effect, — either  circumstances,  or 
declarations  of  the  testator.  1  Jarman, 
Wills,  370;  Hawkins,  Wills,  9,  10.  Whero 
it  consists  of  a  misdescription,  as  before 
stated,  if  the  misdescription  can  be  struck 
out  and  enough  remain  in  the  will  to 
identify  the  person  or  thing,  the  court  will 
deal  with  it  in  that  way;  or,  if  it  is  an 
obvious  mistake,  will  read  it  as  if  correct' 
ed."  Patch  v.  White,  117  U.  S.  210,  29  L. 
ed.  860,  6  Sup.  Ct.  Rep.  617,  710. 

The  cases  in  which  the  rule  has  been  ap- 
plied by  this  court,  not  only  in  equity,  but 
also  at  law,  and  not  only  in  cases  of  wills, 
but  also  of  deeds,  that  a  false  particular  in 
the  description  of  the  subject-matter  shall 
not  vitiate  the  instrument,  are  of  great 
frequency.  Among  them  are  Miller  v. 
Beeler,  26  111.  163,  Myers  v.  Ladd,  26  111. 
415,  Swift  V.  Lee,  65  111.  336,  Emmert  v. 
Hays,  89  III.  11,  as  well  as  cases  cited  in 
the  principal  opinion. 

The  devises  are:  To  Charles,  "all  of  west 
i  of  N.  W.  i  of  section  12;**  to  Mary  J.  Mac- 
Kender,  "east  i  of  N.  W.  i  of  section  12;" 
to  James,  "all  of  the  east  half  of  the  north- 
west i  of  section  9."  These  devises  must 
all  be  held  to  refer  to  property  which  the 
testator  owned.  If  the  letters  "N.  W.,'* 
which  constitute  the  false  description,  are 
stricken  out  of  the  first  two  devises,  and 
the  word  "northwest"  out  of  the  third,  they 
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will  read,  "all  of  the  west  half  of  i  of 
iection  12/'  all  of  eaat  half  of  i  of  section 
•12,"  and  "all  of  east  half  of  i  of  section 
9."  The  testator  owned  "i  of  section  12," 
and  only  one.  He  owned  "east  half  of  i 
of  section  9,"  and  only  one.  When  he  de- 
vised property  that  he  owned,  using  that 
language,  no  douht  can  exist  as  to  his  in- 
tention or  his  expression  of  it.  Effect 
should  be  given  to  the  intention  so  ex- 
pressed. If  the  N.  i  of  the  N.  W.  i  is  held 
to  convey  the  W.  i  of  the  N.  W.  i,  as  in 
Douglas  V.  Bolinger,  supra,  why  should  not 
the  W.  i  of  the  N.  W.  i  be  held  here,  under 
precisely  similar  circumstances,  to  convey 
the  W.  it  of  the  N.  E.  i  ?  Why,  under  exact- 
ly the  same  conditions,  should  the  N.  i  of 
the  S.  £.  1  be  held  in  Felkel  v.  O'Brien, 
supra,  to  convey  the  E.  i  of  the  S.  E.  i, 
but  the  £.  i  of  the  N.  W.  i  be  not  held  here 
to  convey  the  E.  ^  of  the  N.  E.  i?  And  if 
the  W.  i  of  the  N.  E.  i  is  construed  in  Col- 
lins V.  Capps,  supra,  as  conveying  the  N. 
i  of  the  N.  E.  i,  what  is  the  reason  that 
the  same  rule  of  construction  does  not  apply 
here,  and  require  the  E.  i  of  the  N.  W.  i 
to  be  construed  as  conveying  the  E.  i  of 
the  S.  W.  i?  There  can  be  no  certainty  in 
the  law  unless  the.  same  rule  is  applied  to 
the  same  facts,  under  the  same  circum- 
stances. 

Petition  for  rehearing  denied  October  12, 
1910. 
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V. 

LOUISVILLE  &  NASHVILLE  RAILROAD 

COMPANY. 

(137  Ky.  562,  126  S.  W.  117.) 

Master  —  act  of  servant  —  authority  — 
employing;  minor. 

1.  The  act  of  a  conductor  in  employing 
a  minor  as  brakeman  on  a  train  without 
the  consent  of  his  father  is,  as  between  the 
railroad  company  and  the  father,  the  act  of 
the  railroad  company,  although  the  train 
has  a  full  complement  of  hands  without 
the  minor,  so  that  his  employment  is  hot 
necessary,  and  no  express  authority  has 
been  given  the  conductor  to  make  the  con- 
tract. 

Parent  —  injury  to  child  —  right  to  re- 
cover. 

2.  A  father  may  recover  damages  for  in- 
jury to  his  minor  son  because  of  his  em- 
ployment without  his  knowledge  as  brake - 
man  by  a  railroad  company  which  knows 
of  his  minority,  and  the  fact  that  the  son 
assumes  the  risk  of  his  employment,  so  that 
30  L.R.A.(N.S.) 


he  could  not  recover  for  his  own  injury,  is 
immaterial. 

(March  11,  1910.) 

APPEAL  by  plaintiff  from  a  judgment 
of  the  Circuit  Court  for  Bell  County 
dismissing  an  action  brought  to  recover 
damages  for  personal  injuries  to  plaintifT's 
son  alleged  to  have  been  caused  by  defend- 
ant's negligence.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  O.  V.  Riley,  for  appellant: 

Knowingly  permitting  and  directing  the 
plaintiff's  minor  son  to  ride  on  the  train 
as  one  of  the  crew,  and  to  render  hazard- 
ous service,  was  a  wrongful  interference 
with  the  right  of  the  father  to  control  his 
son. 

Louisville  &  N.  R.  Co.  v.  Willis,  83  Ky. 
58,  4  Am.  St.  Rep.  124;  Newport  News  & 
M.  Valley  Co.  v.  Carroll,  17  Ky.  L.  Rep. 
374,  31  S.  W.  132. 

Mr.  W.  T.  Bavi?  also  for  appellant. 

Messrs.  Benjamin  D.  Warfleld,  Charles 
W.  Metcalfe,  and  J.  W.  Alcorn  for  ap- 
pellee. 

Hobson,  J.,  delivered  the  opinion  of  the 
court : 

John  Hendrickson  brought  this  suit 
against  the  Louisville  &  Nashville  Railway 

Note.  —  Right  of  parent  to  recover  for 
injury  to  minor  servant  employed 
%iHthout  his  consent. 

This  note  is  confined  to  cases  where  a 
minor  servant,  while  in  the  employment  of 
the  defendant  without  his  parent's  consent, 
is  injured  under  such  circumstances  that  the 
minor  himself  would  have  no  cause  of  action 
against  the  defendant;  as  where  the  de- 
fendant was  not  negligent,  or  where,  if  he 
had  been  negligent,  there  would  be  a  good 
defense  thereto,  such  as  the  minor's  con- 
tributory negligence  or  assumption  of  risk. 

Where  the  action  is  brought  under  a  stat- 
ute giving  an  action  for  the  death  of  a  per- 
son in  cases  only  where  the  deceased,  if 
living,  could  have  recovered  for  the  injury, 
this  question  could  not,  of  course,  arise. 

In  many  cases  the  absence  of  the  parent's 
consent  is  mentioned  where  the  right  of  re- 
covery is  predicated  for  reasons  which  are 
independent  of  this  element.  Cases  of  this 
kind  have  not  been  included  in  this  note. 

It  is  a  general  rule  that  an  employer  put- 
ting a  minor  servant,  without  his  parent's 
consent,  to  do  work  by  which  the  child  is 
injured,  commits  an  actionable  wrong, 
which  will  authorize  the  parent  to  recover 
for  whatever  loss  of  services  may  result 
from  the  injury. 

In  such  a  case  the  employer  is  liable  al- 
though there  was  no  negligence  upon  his 
part. 

Marbury  Lumber  Co.  v.  Westbrook,  121 
Ala.  J  79,  25  So.  914;  Woodward  Iron  Co.  v. 
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Company.  He  alleged  in  his  petition  that 
he  has  a  son,  James  £.  Hendrickson,  who 
is  under  twenty-one  years  of  age;  that  the 
servants  of  the  defendant  in  charge  of  one 
of  its  trains,  knowing  that  his  son  was  not 
of  age,  allowed  and  directed  his  son  to  ren- 
der services  on  the  train  as  a  brakeman; 
that  the  service  was  hazardous,  and  that 
all  this  was  done  without  his  knowledge  or 
consent;  that  while  his  son  was  acting  in 
the  capacity  of  a  brakeman  on  the  train, 
he  was  thrown  from  the  train  and  injured; 
that  by  reason  of  his  injury,  his  son  had 
been  confined  to  his  bed,  requiring  con- 
stant care,  nursing,  and  medical  attention; 
that  he  had  thus  been  put  to  great  care 
and  expense  in  taking  care  of  his  son,  to 
the  amount  of  $754,  and  had  lost  the  ser- 


vices of  his  son,  which  were  reasonably  of 
the  value  of  $250.  The  defendant  filed  an 
answer,  the  first  paragraph  of  which  was  a 
traverse  of  the  allegations  of  the  petition. 
The  second  paragraph  was  in  these  words: 
'Tor  further  defense  it  alleges  that  there 
was  a  full  complement  of  men  in  charge  of 
the  train,  and  there  was  no  necessity  for 
the  employment  or  acceptance  of  the  ser- 
vices or  rendition  of  the  service  of  the 
plaintiff's  said  son;  that  the  conductor  in 
charge  of  the  train  had  no  right  or  au- 
thority from  this  defendant  to  allow  or 
sufifer  or  permit  or  employ  or  accept  the 
service  of  the  plaintiff's  said  son,  to  get 
aboard  said  train  or  ride  therein  at  the 
time  or  times  mentioned  in  the  petition, 
or    at    any    time.      Wherefore,    defendant 


Curl,  153  Ala.  205,  44  So.  974;  Braswell  v. 
Garfield  Cotton  Oil  Mill  Co.  7  Ga.  App.  167, 
66  S.  E.  639;  Ft.  Wayne,  C.  &  L.  R.  Co.  v. 
Beyerle,  110  Ind.  100,  11  N.  E.  6;  Toledo, 
St.  L.  &  K.  C.  R.  Co.  V.  Trimble,  8  Ind.  App. 
333,  35  N.  E.  716;  Gulf,  C.  &  S.  F.  R.  Co. 
V.  Redeker,  67  Tex.190,  60  Am.  Rep.  20,  2 
S.  W.  627,  second  appeal,  75  Tex.  310,  16 
Am.  St.  Rep.  887,  12  S.  W.  855;  Taylor  v. 
Chesapeake  &  0.  R.  Co.  41  W.  Va.  704,  24 
S.  E.  631. 

So  the  doctrine  of  assumption  of  risk  will 
not  prevent  a  recovery. 

Braswell  v.  Garfield  Cotton  Oil  Mill  Co. 
supra;  Louisville  &  N.  R.  Co,  v.  Willis,  83 
Ky.  67,  4  Am.  St.  Rep.  124;  Texas  &  P. 
R.  Co.  v.  Brick,  83  Tex.  626,  29  Am.  St.  Rep. 
676,  18  S.  W.  947. 

Nor  is  the  minor  servant's  contributory 
negligence  a  defense  to  such  an  action. 

Marbury  Lumber  Co.  v.  Westbrook ;  Bras- 
well v.  Garfield  Cotton  Oil  Mill  Co.;  Ft. 
Wayne,  C.  &  L.  R.  Co.  v.  Beyerle;  and 
Louisville  &  N.  R.  Co.  v.  Willis, — ^supra; 
Union  News  Co.  v.  Morrow,  20  Ky.  L.  Rep. 
302,  46  S.  W.  6 ;  Illinois  C.  R.  Cd.  v.  Henon, 
24  Ky.  L.  Rep.  298,  68  S.  W.  466;  Texas 
&  P.  R.  Co.  ▼.  Brick,  supra. 

And  the  fellow-servant  doctrine  is  not 
applicable. 

Grand  Rapids  &  I.  R.  Co.  v.  Showers, 
71  Ind.  451;  Texas  &  P.  R.  Co.  v.  Brick, 
supra;  Texas  &  P.  R.  Co.  v.  Hervey  (Tex. 
Civ.  App.)  89  8.  W.  1095. 

Thus  in  Marbury  Lumber  Co.  v.  West- 
brook,  supra,  the  court  said:  "The  grava- 
men of  the  action  obviously  is  the  alleged 
wrong  of  the  defendant  in  putting  the  plain- 
tiff's minor  son  to  work  at  a  dangerous 
place  or  upon  dangerous  work  without  her 
consent.  This  is  the  charge;  and  it  mani- 
festly involves  no  issue  of  negligence." 

So,  if  one  knowingly  hire  a  minor,  and 
require  him  to  perform  dangerous  service  in 
opposition  to  the  parent's  will,  he  will  be 
liable  to  the  parent  if  injiiry  befall  such 
minor  while  engaged  in  such  service.  In 
such  a  case  it  is  not  a  question  of  negli- 
gence that  gives  rise  to  the  liability,  but  the 
wrong  consists  in  opposing  the  will  of  the 
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parent.  Toledo,  St.  L.  &  EL.  C.  R.  Co.  t. 
Trimble,  supra. 

And  where  the  defendant's  agent  received 
and  used  a  minor,  knowing  from  his  appear- 
ance that  he  was  under  age,  it  was  an  exer- 
cise of  dominion  and  illegal  control  over 
him  at  war  with  the  father's  rights.  Louis- 
ville &  N.  R.  Co.  V.  Willis,  supra. 

Even  in  a  case  where  the  maxim,  Volenti 
non  fit  injuria,  would  bar  the  minor  him- 
self from  recovering,  the  defense  under  the 
maxim  cannot  be  set  up  against  the  father, 
for  the  reason  that  his  consent  to  the  risk 
had  not  been  given.  Braswell  v.  Garfield 
Cotton  Oil  Mill  Co.  supra. 

And  as  a  contract  of  the  employment  with 
a  minor  was  made  without  the  consent  of 
the  father,  and  the  latter  is  a  stranger  to 
it,  he  is  not  bound  by  it,  so  as  to  be  held 
to  take  the  risk  directly  incident  to  the  em- 
ployment, or  that  which  may  result  from 
the  negligence  of  the  fellow  servants.  Texas 
&  P.  R.  Co.  v.  Brick,  supra. 

A  father  is  entitled  to  recover  for  any 
loss  resulting  from  injuries  to  his  minor 
servant  employed  without  his  consent,  with- 
out reference  to  the  question  whether  the 
son  has  contributed  to  such  injury  or  not. 
Ibid. 

And  in  Soldanels  v.  Missouri  P.  R.  Co. 
23  Mo.  App.  616,  the  court  said:  "In  such 
action  I  much  question  whether  the  want  of 
due.  care  and  judgment  on  the  part  of  the 
minor,  such  as  would  preclude  him  from 
recovering  for  the  personal  injury,  should 
apply  against  the  parent." 

The  contributory  negligence  of  a  slave  is 
not  a  defense  to  an  action  by  the  master  for 
injuries  to  him,  against  one  who  had  set 
the  slave  at  work  without  the  master's  con- 
sent.    Louis  V.  McAfee,  32  Ga.  469. 

Where  the  gist  of  the  complaint  is  that 
a  railroad  company  knowingly  hired  the 
minor  son  of  the  plaintiff  against  the  lat- 
ter's  will,  it  is  not  error  to  deny  the  de- 
fendant a  new  trial  merely  because  the  de- 
fense may  show  that  the  injury  to  the  minor 
resulted  from  the  negligence  of  a  fellow 
servant.  Grand  Rapids  &  I  R.  Co.  ▼.  Show* 
ers,  71  Ind.  46L 
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prays  to  be  hence  dismissed  with  its  costs." 
The  plaintiff  demurred  to  the  second  para- 
graph of  the  answer.  His  demurrer  was 
overruled.  The  plaintiff  stood  by  his  de- 
murrer, and,  his  petition  having  been  dis- 
missed, he  appeals. 

It  is  insisted  for  the  defendant  that  the 
petition  is  insufficient,  that  the  court  should 
have  carried  the  demurrer  back  to  the  peti- 
tion, and  that,  therefore,  the  plaintiff  can- 
not complain  that  the  demurrer  to  the  an- 
swer wad  overruled.  It  is  said  that  the 
petition  does  not  sufficiently  charge  that 
the  conductor  of  the  train  knew  that  the 
son  was  not  of  age;  but,  if  there  was  any 
defect  in  the  petition  on  this  subject,  it 
was  cured  by  the  first  paragraph  of  the  de- 
fendant's  answer.     The   averments   of   the 


petition  are  sufficient  to  show  that  the  con- 
ductor had  the  son  on  the  train  acting  as 
a  brakeman.  Whether  or  not  the  defend- 
ant is  liable  if  the  conductor  had  no  au- 
thority to  employ  additional  help  when  he 
had  a  full  complement  of  men,  and  there 
waa  no  emergency  calling  for  the  employ- 
ment of  others,  is  a  question  raised  by  the 
demurrer  to  the  answer.  These  matters 
were  set  out  in  the  answer,  and,  if  they 
constituted  a  defense  to  the  action,  the  de- 
murrer to  it  was  properly  overruled.  The 
defendant  relies  on  the  case  of  Clarke  y. 
Louisville  &  N.  R.  Co.  33  Ky.  L.  Rep.  797, 
111  S.  W.  344.  That  was  a  suit  by  Clarke 
himself  for  his  own  injury,  where  he  had 
been  hurt  on  a  train  while  assisting  the 
train  crew  by  their  direction;   and  It  was 


In  Pecos  &  N.  T.  R.  Co.  v.  Blasengame,  42 
Tex.  Civ.  App.  66,  93  S.  W.  187,  it  was 
said  that  in  an  action  of  this  character, 
the  charge  was  subject  to  the  criticism  that 
it  authorized  a  recovery  irrespective  of  the 
child's  contributory  negligence,  but  there 
may  be  some  question  whether  the  court 
considered  that  it  was  dealing  squarely  with 
a  situation  in  which  the  minor  servant  was 
employed  without  the  consent  of  the  parent, 
as  the  decision  did  not  turn  upon  this 
point. 

The  only  case  which  states  the  contrary 
▼lew  of  the  question  is  Williams  v.  South- 
ern R.  Co.  121  N.  C.  612,  28  S.  E.  367,  in 
which  the  court  held  that,  as  the  loss  of  the 
services  caused  by  the  injury  of  the  child 
employed  without  the  parent's  consent  was 
caused  by  an  injury  which  was  not  the  fault 
of  the  defendant,  it  could  not  be  held  liable 
for  such  loss.  The  opinion  is  very  short, 
and  there  is  no  further  discussion  of  the 
question. 

Where  the  contrary  is  not  averred,  it 
will  be  presumed  that  the  parent  expressly 
or  impliedly  assented  to  the  employment. 
Woodward  Iron  Co.  v.  Cook,  124  Ala.  349, 
27  So.  455;  Reaves  v.  Anniston  Knitting 
Mills,  154  Ala.  565,  45  So.  702. 

It  is  not  necessary  that  the  minor  should 
have  been  employed  for  wages  when  the  in- 
jury was  received,  in  order  that  the  father 
may  recover;  it  is  sufficient  if  he  was  then 
rendering  service  for  the  defendant  by  the 
request  or  direction  of  the  defendant  or  its 

feneral  agent.  Louisville  &  N.  R.  Co.  v. 
Willis,  supra. 
In  most  of  the  cases  there  is  no  distinc- 
tion made  between  an  employment  without 
the  consent  of  the  parent,  and  employment 
against  the  will  of  the  parent.  But  in  To- 
ledo, St.  L.  &  K.  C.  R.  Co.  V.  Trimble,  8 
Ind.  App.  333,  35  N.  E.  716,  the  court  said: 
"There  is  a  difference  between  the  want  of 
consent  and  active  opposition  to  the  par- 
ent's will.  In  the  last  instance,  the  injury 
proximately  results  from  opposing  the  par- 
ent's will,  while  in  the  other  instance  the 
employment  itself  may  not  be  wrongful,  and 
if  injury  befall  the  minor,  it  cannot  be  said 
that  the  injury  proximately  results  from 
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the  employment.  .  .  .  The  want  of  con- 
sent may  give  rise  to  the  presumption  that 
the  employment  was  against  the  will  of  the 
parent,  but  such  presumption  is  not  conclu- 
sive, nor  is  it  an  ultimate  fact  upon  which 
the  right  of  recovery  rests.  "  Sometning  more 
must  concur  to  make  the  employer  liable. 
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Consent  to  employment  at  one  kind  of  work, 
and  minor  placed  at  more  dangerous' 
work. 

The  consent  of  the  parent  that  the  minor 
be  employed  at  one  kind  of  work  is  not  con- 
sent that  he  be  placed  at  another  and  more 
dangerous  work. 

Thus,  a  cotjent  to  carry  "stacker  sticks" 
in  a  sawmill  is  not  necessarily  a  consent  to 
work  on  the  log  carrier.  Marbury  Lumber 
Co.  V.  Westbrook,  121  Ala.  179,  25  So.  914. 

So,  consent  to  employment  in  the  work  of 
shoveling  sand  in  a  pipe  manufacturing 
plant  is  not  consent  to  employment  in  the 
work  of  wheeling  sand  around  the  works. 
Dimmick  Pipe  Works  v.  Wood,  139  Ala.  282, 
35  So.  885. 

And  consent  to  employment  in  sacking 
cotton  seeds  in  a  cotton  oil  mill  is  not  con- 
sent to  employment  in  oiling  machinery. 
Braswell  v.  Garfield  Cotton  Oil  Mill  Co.  7 
Ga.  App.  167,  66  S.  E.  539. 

So,  the  fact  that  a  parent  was  willing 
that  her  son  should  perform  the  duties  of 
"doffer"  boy  did  not  atithorize  the  defend- 
ant to  change  his  employment,  and  put  him 
to  work  without  her  consent  at  a  more 
dangerous  machine.  Hillsboro  Cotton  Mills 
V.  King  (Tex.  Civ.  App.)  112  S.  W.  132. 

The  case  of  one  who  engages  from  a  par- 
ent a  minor  child  for  the  purpose  of  a  par- 
ticular service  is  so  similar  in  basal  con- 
sideration to  the  case  of  one  who  hires  a 
slave,  a  horse,  a  chattel,  or  any  other  thing 
of  value  from  another  for  one  purpose,  and 
then  employs  it  for  another,  as  to  make  the 
general  principle  applicable  in  the  familiar 
class  of  cases  last  mentioned,  likewise  ap- 
plicable to  the  case  of  the  father,  when  in- 
jury has  resulted  to  him  from  the  fact  that 
the  son's  services  were  diverted  from  what 
the   original   intention   of   the   contracting 
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held  that  he  had  voluntarily  assumed  the 
service,  and  that  he  could  not  recover  un- 
less there  was  negligence  on  the  part  of 
the  train  crew.  But  this  action  is  not 
brought  by  the  son.  It  is  brought  by  the 
father  to  recover  for  the  injury  done  to 
him  by  the  crippling  of  his  son  when  his 
son  was  used  as  a  brakeman  on  the  train, 
without  his  knowledge  or  consent,  and  with 
the  knowledge  on  the  part  of  the  conductor 
that  he  was  under  twenty-one  years  of 
age.  The  court  in  Cincinnati,  N.  0.  &  T. 
P.  R.  Co.  V.  Finnell,  108  Ky.  135,  57  L.R.A. 
266,  55  S.  W.  902,  and  Thorn tou  v.  Louis- 
ville &  N.  R.  Co.  24  Ky.  L.  Rep.  854,  70  S. 
W.  53,  decided  as  in  the  Clarke  Case,  these 
cases  being  suits  by  the  infant  to  recover 
for  his  own  injury.  But  in  Louisville  & 
N.  R.  Co.  V.  Willis,  83  Ky.  57,  4  Am.  St. 
Rep.  124,  which  was  a  suit  by  the  father 
to  recover  for  the  vrrongful  interference 
with  his  infant  Bon,  a  recovery  was  allowed. 
The  court  stating  the  basis  of  the  ruling 
said:  "The  conductor  knew  from  his  ap- 
pearance that  he  was  under  age,  and  he 
received  and  used  him.  This  was  an  exer- 
cise of   dominion   and  illegal  control   over 


him  by  the  general  agent  of  the  appellant 
at  war  with  the  father's  rights.  The  ap- 
pellant cannot  shelter  under  the  claim  that 
it  did  not  know  that  the  appellee  objected 
to  the  son  rendering  the  service,  since  it 
was  its  duty  to  know  that  the  appellee  was 
willing  to  it  before  it  took  control  of  him. 
The  duty  of  the  father  to  educate  and  main- 
tain the  son  entitled  the  former  to  the 
son's  services,  and  placed  him  in  the  at- 
titude of  a  master  to  him,  or  created  the 
relation  of  master  and  servant;  and  any 
interference  with  the  master's  right  to  con- 
trol the  servant  by  another  renders  the 
latter  liable  at  least  for  any  injury  that 
was  likely  to  result  from  such  illegal  con- 
duct." It  is  true  that  in  that  case  there 
was  only  one  brakeman  on  the  train,  but 
the  opinion  was  not  rested  on  this  fact  in 
any  way.  It  was  rested  on  the  broader 
ground  that  there  had  been  a  wrongful  in- 
terference with  the  father's  rights.  The 
same  rule  was  applied  in  Newport  News  & 
M.  Valley  Co.  v.  Carroll,  17  Ky.  L.  Rep. 
374,  31  S.  W.  132.  These  decisions  follow 
the  common-law  rule,  which  has  long  been 
recognized.     See  29  Cyc.  Law  &  Proc  pp. 


parties  was  that  they  should  be    Braswell  v. 
Garfield  Cotton  Oil  Mill  Co.  supra. 

Acquiescence  of  parent. 

Although  the  parent  may  not  at  first 
know  or  consent  to  the  employment  of  the 
child,  if  he  thereafter,  with  knowledge  of 
the  fact,  acquiesces  in  such  employment,  he 
will  be  barred  from  recovering  for  any  in- 
jury to  the  child  merely  because  of  the  em- 
ployment. 

Warrior  Mfg.  Co.  v.  Jones,  155  Ala.  379, 
46  So.  456;  Tennessee  Coal,  Iron  &  R.  Co. 
V.  Crotwell,  156  Ala.  304,  47  So.  64;  Louis- 
ville &  N.  R.  Co.  V.  Davis,  32  Ky  L.  Rep. 
306,  105  S.  W.  455. 

Thus,  in  Warrior  Mfg.  Co.  v.  Jones,  supra, 
the  court  said:  "Where  the  doing  of  a 
thing  is  continuous  in  its  nature,  as,  for 
instance,  under  an  employment  of  a  minor 
for  continuous  work,  it  is  immaterial  that 
consent  of  the  parent  is  wanting  at  the  com- 
mencement, if  such  consent  be  subsequently 
given  during  the  performance  of  the  employ- 
ment, and  before  any  injury  to  the  minor 
occurs." 

Knowledge  of  the  employer. 

The  action  is  not  maintainable  if  the  mas- 
ter is  not  aware  that  the  servant  is  in  fact 
a  minor. 

Illinois  C.  R.  Co.  v.  Henon,  24  Ky.  L. 
Rep.  298,  68  S.  W.  456;  Cutting  v.  Sea- 
bury,  1  Sprague,  522,  Fed.  Cas.  No.  .3,521. 

V.'here  the  father  sues  for  damages  result- 
ing to  him  from  the  employment  of  his  son 
in  a  dangerous  business  without  his  consent, 
the  rule  seems  to  b«  clearlv  established  that 
he  must  aver  and  prove  that  the  defendant 
knew  of  the  minority.  Gulf,  C.  &  S.  F.  R. 
30  L.R.A.(N.S.) 


Co.  V.  Redeker,  67  Tex.  190,  60  Am.  Rep.  20, 
2  S.  W.  627. 

But>  the  defendant  cannot  shelter  itself 
under  the  claim  that  it  did  not  know  that 
the  parent  objected  to  the  son's  rendering 
the  service,  since  it  was  its  duty  to  know 
that  the  parent  was  willing.  Louisville  & 
N.  R.  Co.  V.  Willis,  83  Ky.  67,  4  Am.  St. 
Rep.  124. 

Consent  of  mother  to  employment. 

After  the  father's  death,  it  is  unlawful 
to  employ  a  minor  without  the  consent  of 
the  mother.  Union  News  Co.  v.  Morrow, 
20  Ky.  L.  Rep.  302,  46  S.  W.  6. 

In  the  following  cases,  it  was  apparently 
assumed  that  after  the  death  of  the  father, 
the  mother's  consent  must  be  obtained,  for 
the  action  was  instituted  by  the  mother, 
and  no  question  was  raised  as  to  her  right 
to  maintain  such  an  action :  Tennessee  Coal, 
Iron  &  R.  Co.  v.  Crotwell;  Marbury  Lumber 
Co.  V.  Westbrook;  and  Pecos  &  N.  T.  R.  Co. 
V.  Blasengame,-^8upra. 

But  if  the  plaintiff  is  a  married  woman, 
she  cannot  sue  for  injuries  to  her  minor 
child  employed  without  her  consent,  with- 
out joining  her  husband  with  her.  Hills- 
boro  Cotton  Mills  v.  King,  supra. 

If  the  parents  are  living  together,  the 
mother's  consent  alone  will  not  relieve  the 
employer  of  the  minor  from  liability  to  the 
father  for  employing  the  son  in  a  danger- 
ous employment.  Gulf,  C.  &  S.  F.  R.  Co. 
V.  Redeker,  75  Tex.  310,  16  Am.  St  Rep. 
887,  12  S.  W.  855. 

Of  course,  the  general  question  under 
what  circumstances  a  mother  may  bring  an 
action  for  injuries  to  the  child  is  not  within 
the  scope  of  this  note.  W.  M.  Q. 
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1637,  1638,  and  cases  cited.  The  conductor 
is  the  managing  agent  in  charge  of  the 
train.  While  thus  in  charge  of  the  train 
and  having  authority  to  control  it,  his 
act  in  taking  and  using  the  plaintiff's  son 
upon  the  train,  as  between  the  plaintiff 
and  the  railway  company,  was  the  act  of 
the  railway  company.  The  service  of  brake- 
man  is  peculiarly  hazardous.  The  knowl- 
edge on  the  part  of  the  conductor  that  the 
son  was  on  the  train  and  rendering  service 
as  brakeman  was  the  knowledge  of  the  de- 
fendant. The  defendant  could  not^  with 
knowledge  of  the  father's  rights,  thus  ex- 
pose the  son  knowingly  to  the  dangers  of 
such  a  hazardous  business  without  his  con- 
sent. While  the  son  took  the  risk  of  the 
work  in  which  he  voluntarily  engaged,  the 
father,  who  did  not  consent  to  it,  was  not 
affected  by  this.  The  conductor,  knowing 
he  was  acting  aa  brakeman  and  was  an 
infant,  knew  there  was  an  interference  with 
the  father's  rights,  for  the  business  was 
intrinsically  hazardous;  and  when,  w^ith 
this  knowledge,  he  kept  him  in  the  danger- 
ous business,  the  case  is  essentially  the  same 
as  it  would  be  if,  seeing  the  boy  setting  a 
brake  and  knowing  the  danger  of  his  under- 
taking the  work,  he  had  signaled  the  en- 
gine to  buck  up  for  the  coupling,  as  in  the 
Carrol  Case.  When  the  managing  agent 
of  the  defendant  wrongfully  takes  charge 
of  the  servant  of  another,  and,  knowing  his 
danger,  permits  him  to  be  hurt,  it  cannot 
escape  liability  to  the  master,  l)ecause  un- 
der its  rules  its  agent  was  without  au- 
thority to  hire  more  men  \vhen  he  had  a 
full  crew.  The  parent's  rights  do  not  de- 
pend on  whether  the  conductor  had  a  full 
crew  or  not.  They  rest  on  the  ground  that 
the  conductor,  who  had  charge  of  the  train, 
knew  of  the  wrong  to  the  father's  rights 
and  the  danger  in  which  the  son  was  placed, 
and  that  his  knowledge  was  the  knowledge 
of  the  defendant. 

The  plaintiff  need  not  show  that  the  con- 
ductor knew  that  he  objected  to  his  son 
rendering  the  service.  It  is  suf^cient  if  it 
was  done  without  the  plaintilFs  consent. 
He  must  show  that  the  conductor  knew 
the  son  was  under  twenty-one  years  of 
age.  But  this  he  may  show  by  circum- 
stantial evidence  or  by  direct  evidence,  as 
knowledge  of  a  fact  may  ordinarily  be 
shown  by  proof  of  facts  sufficient  to  put 
a  man  of  ordinary  prudence  on  hot  ice  of  it. 
Cutting  v.  Seabury,  1  Sprague,  522,  Fed. 
Cas.  No.  3,521;  Butterfield  v.  Ashley,  6 
Cush.  250;  Butterfield  v.  Ashley,  2  Gray 
254. 

Judgment  reversed   and   cause   remanded 
for    further    proceedings    consistent    here- 
with. 
80  L.R.A.(N.S.) 


liOUISIANA  SUPREME  COURT. 

BENEDETTO  MORASCA,  Appt., 

V. 

ITEM  COMPANY,  Limited. 

(126  La.  426,  52  So.  565.) 

lilbel  —  publication  of  police  report  — 
malice. 

1.  The  publication  by  a  newspaper  of  a 
report  made  by  the  police  in  the  regular 
course  of  police  administration,  to  the  ef- 
fect that  persons  had  been  poisoned  by  sugar 
purchased  at  the  store  of  the  plaintiff, 
will  not  of  itself  support  an  allegation  of 
malice  on  the  part  of  the  defendant. 

In  order  to  support  the  allegation  of 
malice,  there  must  be  evidence  of  an  act 
showing  a  wanton  inclination  to  mischief, 
an  intention  to  injure  or  wrong,  or  a  de- 
praved inclination  to  disregard  the  rights 
of,  others. 

Same  ^  comment  ^  actual  damages. 

2.  Facts  exciting  public  conunent,  regard- 
ing public  health  or  safety,  may  be  pub- 
lislicd  by  a  newspaper;  and  comment,  if 
made  and  published  fairly  and  in  good 
faitti,  is  not  a  libel,  and  will  not  give  rise 
to  an  action  for  punitory  damages. 

If  deductions  are  made  from  the  facts  of 
a  case,  and  published  by  a  newspaper,  it 
will  be  liable  for  damages  only  where  ac- 
tual damages  are  shown,  when  the  pub- 
lication was  not  inspired  by  malice. 

Same  ^  failure  to  show  —  effect. 

3.  Under  the  circumstances,  it  was  In- 
cumbent upon  plaintiff  to  show  actual  dam- 
ages in  order  to  recover,  and  he  has  failed 
to  do  so. 

(Monroe,  J.,  dissents.) 

^ 

(May  9,  1910.) 

Headnotes  by  Breaux,  Ch.  J. 

Note.  —  Reports    of    police    officers    as 
privileged  conimnnications. 

The  few  reported  cases  upon  this  subject 
are  not  entirely  harmonious. 

Thus,  in  Billet  v.  Times-Democrat  Pub. 
Co.  107  La.  751,  58  L.R.A.  62,  32  So.  17, 
it  was  held  that  reports  made  by  police  and 
detective  officers  to  their  superiors,  and  in- 
scribed in  books  kept  for  that  purpose,  are 
not  judicial  proceedings,  and  no  privilege 
protects  their  publication;  nor  does  any 
privilege  protect  the  publication  of  the 
opinions,  suspicions,  or  deductions  of  such 
officers  otherwise  imparted,  whetlier  to  their 
superiors  or  to  other  persons. 

So,  reports  made  by  detectives  are  not 
privileijed,  under  the  law  relating  to  the 
publication  of  judicial  proceedings.  Ful- 
Jerton  v.  Berthiaume,  Rap.  Jud.  Quebec, 
6  C.  S.  342. 

A  contrary  view  was  taken  in  McClure 
V.  Review  Pub.  Co.  38  Wash.  160,  80  Pac. 
303,  where  it  was  held  that  articles  in  a 
newspaper  containing  no  statement  on  the 
part  of  the  newspaper  as  to  whether  or  not 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  Civil  District  Court  for  the  Parish 
of  Orleans  in  defendant's  favor  in  an  ac- 
tion brought  to  recover  damages  for  the 
publication  of  an  alleged  libel.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  T.  M.  Miller  and  J.  D.  Miller, 
for  api)ellant: 

A  report  of  a  police  officer  to  his  superior 
officers  furnishes  no  privilege  for  a  news- 
paper in  commenting  and  amplifying  on  the 
same,  or  printing  anything  beyond  the  fact 
that  such  a  report  had  been  filed.  If  such 
amplifications  and  comments  are  false  and 
damaging,  the  publishers  of  the  newspaper 
are  responsible. 

Cass  V.  New  Orleans  Times,  27  La.  Ann. 
214. 

A  newspaper  is  no  more  privileged  to 
libel  a  citizen  than  is  an  individual. 

Luzenberg  v.  O'Malley,  116  La.  699,  41 
So.  41. 

Slanderous  words  may  be  actionable, 
even  though  they  do  not  consist  of  an  un- 
equivocal or  positive  assertion  concerning 
another. 

Covington  y.  Roberson,  111  La.  326,  35 
So.  586. 

One  has  no  right  to  publish  a  libel  of 
another,  unless  he  knows  it  to  be  true; 
and  if  he  acts  on  information  or  belief^ 
he  acts  at  his  peril. 

State  y.   Bienvenu,   36   La.   Ann.   383. 

Special  •proof  of  the  pecuniary  amount 
suffered  was  not  necessary  to  support  a 
recovery. 

Tresca  v.  Maddox,  11  La.  Ann.  206,  66 
Am.  Dec.  198. 

Messrs.  Saunders,  Dufonr,  &  Dufonr 
and  Henry  Mooney,  for  app<3llee: 

The  police  reports  were  privileged  com- 
munications. 

18  Am.  &  Eng.  Enc.  Law,  pp.  1039,  1046; 
Usher  v.  Severance,  20  Me.  9,  37  Am.  Dec. 
33;  Newell,  Defamation,  2d  ed.  pp.  549,  591; 
Meteye  v.  Times-Democrat  Pub.  Co.  47  La. 
Ann.  824,  17  So.  314;  Ackerman  v.  Jones, 
6  Jones  &  S.  42;  Sheppard  v.  Lloyd,  Daily 
Chron.  March  11,  1882. 

Breaux,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

Benedetto  Morasca  was  the  owner  of  a 


grocery  store  in  the  city  of  New  Orleans. 
He  sued  the  defendant  for  $5,000  damages. 
Plaintiff  charges  the  "New  Orleans  Item," 
a  daily,  with  having  published  a  false  and 
libelous  report  which  reflects  upon  him  and 
his  business,  which  has  occasioned  dam- 
ages in  the  sum  before  stated. 

The  police  authorities  were  investigating 
a  case  of  reported  poisoning  of  three  per- 
sons. The  newspaper  stated  at  the  time, 
in  one  of  its  columns,  under  the  heading, 
in  capital  letters,  that  it  was  believed  that 
the  negroes  had  been  poisoned  from  sugar 
contained  in  tea,  for  which  they  were  un- 
der medical  treatment.  Their  names  were 
given  in  the  printed  report,  which  stated 
that  the  sugar  was  bought  from  a  "grocery 
store  at  Sixth  and  Rampart."  The  negro 
child  died. 

The  day  following  that  publication  just 
mentioned,  tha  defendant  published  on  the 
fourth  page  that  the  "Poison  Was  Being 
Investigated"  (heading  of  the  report),  and 
the  article  stated  that  the  coroner  thought 
that  the  child  died  from  tartar  emetic 
poisoning;  that  the  chemist  had  the  ex- 
aminatioh  of  the  stomach,  kidneys,  and 
liver  in  charge;  and  that  he  also  had 
samples  of  the  sugar  and  tea  procured  from 
the  grocery  store  of  Benedetto  Morasca, 
where  the  occupants  of  the  house  who  were 
poisoned  made  their  purchase  which  was 
believed  to  have  caused  the  child's  death. 

The  article  read:  "It  is  the  opinion  of 
Coroner  O'Hara  that  the  child  died  from 
tartar  emetic  poisoning.  He  thinks  that 
some  of  this  substance,  which  is  used  in 
the  composition  of  ant  poison,  may  have 
accidentally  gotten  in  the  sugar  at  the 
grocery." 

The  first  complaint  of  plaintiff  is  that 
his  name  was  stated, — his  grocery, — ^and 
that,  in  connection  with  the  statement,  the 
persons  named  were  further  referred  to  as 
"the  poison  patients,"  poisoned  by  sugar 
bought  from  his  grocery;  and  the  second 
complaint  of  plaintiff  is  that  it  was  given 
as  the  opinion  of  the  coroner  that  the  sugar 
sold  in  plaintiff's  store  contained  poison. 
The  articles  were  pleaded  in  the  words  of 
the  publication. 

The  defendant  admitted  the  publication, 
denied    malice,    pleaded   privile<^,    and    al- 


the  plaintiff  was  guilty  of  the  crime  with 
which  she  w^as  charged,  but  only  purporting 
to  be  a  statement  of  the  acts  and  theories 
and  representations  of  the  officers  of  the 
law,  were  qualifiedly  privileged,  and  in  the 
absence  of  express  malice  are  not  action- 
able. 

Of  course,  if  the  report  of  the  police  of- 
ficer is  published  in  the  paper  with  the 
paper's  own  comments  added  thereto,  in 
which  the  plaintiff  is  accused  of  the  crime 
mentioned  in  the  report,  an  entirely  differ- 
30  L.R.A.(N.S.) 


ent  question  is  presented,  and  cases  of  this 
kind  are  not  included  within  this  note. 

As  to  privileged  character  of  complaint 
by  member  of  the  public  to  public  officers 
against  subordinate,  see  note  to  Jozsa  v. 
Moroney,  27  L.R.A.(N.S.)   1041. 

Upon  the  general  subject  of  official  re- 
port by  executive  or  administrative  officer 
as  privileged  communication,  see  note  to 
Df  Amaud  v.  Ainsworth,  5  L.R.A.  (N.S.) 
163.  W.  M.  a. 
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leged  the  articles  were  printed  as  ordinary 
news  taken  from  the  public  records,  and 
were  given  no  more  prominence  or  space 
than  is  usually  given  to  similar  articles. 
The  defendant  offered  the  report  of  the  po- 
lice sergeant  commanding  the  sixth  pre- 
cinct police, — a  report  made  in  .accordance 
with  the  rule  of  the  police  department,  and 
filed  with  the  inspector. 

In  the  report,  the  sergeant  stated  that  he 
had  instructed  the  patrolmen  to  investi- 
gfate  the  suspicious  cases  of  poison,  and  that 
he  found  a  colored  woman  "named  Syl- 
vester Heims^  aged  seventy  years,  John  B. 
Powell,  Jr.,  aged  two  years  and  seven 
months,  and  Nathaniel  Burns,  aged  sixteen, 
all  colored,  residing  in  the  same  house,  ap- 
parently sick,  and  claiming  that  they  were 
attended  by  Dr.  Debofie  and  Dr.  Dejole, 
who  stated  that  the  sickness  was  caused 
by  the  sugar  put  in  the  tea  S'aturday  even- 
ing. The  officer  procured  a  sample  of  the 
sugar  from  the  grocery  of  Benedetto  Mo- 
rasca,  .  .  .  where  the  sugar  was  bought 
by  the  sick  family." 

One  of  the  doctors  afterward  informed 
the  policemen  that  the  patients  had  taken 
something  that  caused  irritation  of  the 
stomach,  causing  them  to  throw  up;  that 
he  had  administered  medicine;  and  that 
they  were  all  doing  well.  The  coroner  the 
same  day  went  to  the  house,  made  an  in- 
vestigation, and  said  that  he  could  find  no 
trace  of  poisoning;  they  were  doing  well; 
in  his  opinion  they  were  ailing  from  a 
disease  prevalent  in  the  city  at  the  time. 
At  the  autopsy  held  by  the  coroner  and 
jury  over  the  body  of  the  dead  child,  they 
arrived  at  the  conclusion  that  death  was 
due  to  antimony  et  potassi  tartaris. 

The  Item  published  three  days  after  the 
casualty,  that  Benedetto  Morasca  denied 
that  sugar  purchased  at  his  store  can  in 
any  way  be  responsible  for  the  death  of 
the  two-year  old  negro,  and  that  paper 
stated  that  it  was  the  opinion  of  Dr. 
CHara  that  the  child  died  from  tartar 
emetic  poisoning,  that  proper  examination 
by  the  city  chemist  was  under  way,  and 
samples  were  taken  from  plaintiff^s  grocery 
to  see  whether  any  poison  used  for  roaches, 
ants,  or  other  vermin  had  by  accident  got- 
ten into  the  grocery. 

That  plaintiff  said:  "The  only  sample 
taken  from  our  store  was  some  sugar.  I 
have  here  the  signed  names  of  persons  who 
bought  sugar  from  the  same  barrel,  and 
were  not  hurt  by  it.  In  fact,  we  never  used 
any  poisons  about  the  store  to  kill  vermin, 
and  it  is  not  possible  that  any  of  our 
groceries  could  contain  injurious  matters 
of  any  kind.  To  prevent  ants  from  get^ 
ting  into  the  sugar  barrel,  we  used  nothing 
but  a  rag  soaked  in  coal  oil,  tied  on  the 
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outside  at  the  bottom  of  the  barrel."  That 
the  report  did  them  an  injustice  and  sub- 
jected them  to  loss. 

Morasca,  the  plaintiff,  is  the  owner  of 
the  grocery  that  is  conducted  by  his  daugh- 
ter. He  has  very  little  to  do  with  it, 
as  he  is  a  musician,  and  his  time  is  taken 
up  in  teaching  music.  As  a  witness,  he 
sought  to  prove  the  extent  of  his  loss  by 
the  failure  of  those  who  had  bought  to 
continue  in  buying  from  him.  Pressed  to 
answer  as  to  the  extent  of  his  loss,  he  was 
not  at  all  exact  in  his  answers,  nor  did  he 
succeed  in   proving  the  extent  of  his  loss. 

Discussion  and  judgment:  The  result 
shows  that  the  report  that  there  was  poison 
in  plaintiff's  barrel  of  sugar  was  entirely 
untrue.  It  originated  among  the  negroes 
who  had  bought  sugar  from  the  grocery. 
They  insisted — particularly  the  mother  of 
the  dead  child — that  the  sugar  she  bought 
from  the  grocery  was  the  cause  of  death.  To 
such  an  extent  this  report  spread  that  the 
police  authorities  very  properly  undertook 
to  investigate  and  see  for  themselves  if 
there  was  any  truth  in  the  report.  It 
was  during  that  time,  and  while  proper 
report  was  forwarded  to  the  central  office, 
that  the  police  reporter  of  the  newspaper 
wrote  the  two  articles — one  on  one  day  and 
the  other  on  the  next  day — of  which  plain- 
tiff earnestly  complains. 

As  to  malice,  it  is  not  charged  eo  nomine, 
although  the  charge  may  be  inferred  from 
the  fact  that  plaintiff  charged  it  was 
"false,"  "misleading,"  "libelous,"  and  "de- 
famatory in  the  highest  degree,  and  cal- 
culated to  injure  plaintiff."  All  of  which, 
to  an  extent,  is  true;  but  we  have  not 
found  that  there  was  express  malice  on 
the  part  of  defendant  as  a  fact.  The  publi- 
cation does  not  appear  in  the  light  of  a 
publication  made  with  actual  knowledge  of 
the  charge  as  false.  We  can  only  say 
that  it  is  not  sufficient  to  show  actual 
malice. 

"Legal  malice"  is  defined  as  an  act 
growing  out  of  the  "wicked  or  mischievous 
intention  of  the  mind;  an  act  showing  a 
wanton  inclination  to  mischief,  an  intention 
to  injure  or  wrong,  and  a  depraved  in- 
clination to  disregard  the  rights  of  others." 
We  are  unable  to  say  that  such  was  the 
intention  of  the  defendant,  for  in  our  opin- 
ion it  was  not.  The  most  that  can  be 
said  is  that  there  was  indifference.  There 
was  no  negligence  imputed  to  the  plain- 
tiff, nor  the  least  wrong  charged.  There 
was  no  intimation  that  one  person  had  at- 
tempted to  poison  others. 

In  the  second  publication,  which  followed 
the  first  in  date,  it  was  stated  that  the 
coroner  thought  that  the  child  died  from 
tartar  emetic  poisoning.     "He    (the  paper 
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stated)  thinks  that  some  of  this  substance, 
which  is  used  in  the  composition  of  ant 
poison,  may  have  accidentally  gotten  into 
the  sugar  at  the  grocery."  Taking  the 
whole  statement,  nothing  was  said  that 
may  not  occur  in  nearly  all  groceries,  with- 
out its  being  possible  to  attach  the  least 
blame  to  anyone. 

The  child  died  of  poison;  to  that  point 
the  facts  were  correctly  stated.  It  was 
not  bought  from  plaintifT.  He  was  not  de- 
famed, for  his  name  was  not  connected 
with  any  wrongful  act;  besides,  he  was 
not  in  charge  of  the  grocery.  There  was 
reason  for  inquiry  and  probable  cause  for 
some  concern.  It  became  proper  for  the 
police  department  to  act  as  it  did.  The 
defendant,  through  its  police  reporter,  took 
up  the  report  and  made  it  known,  not  by 
large  and  sensational  headlines,  as  stated 
by  plaintiff.  It  mentioned  that  there  was 
an  investigation  on  foot.  It  sought  to  set 
forth  the  facts.  There  does  not  appear 
to  have  been  ill-will  or  malice  on  its  part. 

There  was  extravagant  talk  among  the 
negroes,  many  of  whom  bought  groceries  at 
plaintiff's  store.  The  mother  of  the  dead 
child  talked  excessively,  and  altogether 
there  were  rumors  that  prompted  an  in- 
vestigation. It  does  not  seem  that  it  went 
too  far  under  the  circumstances.  Reference 
by  the  newspaper  to  the  steps  taken  was 
not  actionable.  Whenever  poison  is  men- 
tioned as  having  been  taken,  it  always  at- 
tracts attention  among  all  persons.  It 
will  be  talked  of  and  even  published.  If 
done,  as  in  this  case,  to  report  the  facts, 
there  is  no  ground  of  action  for  punitory 
damages  at  any  rate.  In  other  words,  the 
fact  invites  attention  and  excites  comment, 
which,  if  fairly  published  or  made  in  good 
faith,  is  not  libel  or  slander.  Furthermore, 
questions  relating  to  life,  health,  and  wel- 
fare may  be  commented  upon,  and,  if  er- 
roneous deductions  be  made,  it  does  not 
give  cause  for  damages  unless  special  dam- 
age can  be  shown;  that  is,  when  persons 
taking  part  in  the  inquiry  are  not  prompt- 
ed by  malice.  Newell,  Defamation,  2d  ed. 
p.  591. 

As  to  an  arrest,  the  following  has  the 
sanction  of  a  well-considered  opinion: 
While  comments  should  not  be  made,  the 
arrest  of  a  person,  and  the  charge  against 
him,  may  be  published.  Tresca  v.  Maddox, 
11  La.  Ann.  206,  66  Am.  Dec.  198.  The  de- 
fendant did  not  go  further  than  sanctioned 
by  the  foregoing. 

The  case  of  Billet  v.  Times-Democrat 
Pub.  Co.  107  La.  751,  68  L.R.A.  62,  32  So. 
17,  is  not  pertinent,  as  the  publication  in 
the  case  before  us  for  decision— different 
from  the  cited  case — did  not  assume  that 
the  plaintiff  was  guilty  of  the  lesser  offense  I 
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or  impropriety.  Besides,  the  defendant  in 
the  cited  case  undertook  to  justify  by 
proving  the  truth  of  the  fact  stated.  In 
the  present  case  there  was  no  refusal  to 
retract;  on  the  contrary,  without  request, 
the  defendant,  within  four  or  five  days  after 
the  first  publication,  published  an  explana- 
tory account  relieving  the  plaintiff  of 
blame. 

The  plaintiff,  in  support  of  his  claim, 
confidently  cites  Cass  v.  New  Orleans 
Times,  27  La.  Ann.  215.  The  facts  of  the 
cited  case  are  different;  the  charge  con- 
stituting libel  was  untrue  and  defamatory. 
The  affidavit  made  the  basis  of  the  report 
published  by  the  Times  was  false  and  ma- 
licious. There  was  a  direct  attempt  made 
to  humiliate  and  degrade  the  plaintiff. 
Here,  there  is  nothing  of  the  kind. 

The  question  of  privilege  vel  nbn  does 
not  arise  in  the  case  at  hand,  as  there  was 
no  libel  committed  at  any  time  nor  by  any- 
one. In  the  other  decisions  cited,  a  libel 
had  been  published  without  the  least  neces- 
sity or  the  most  remote  justification.  There 
is  unquestionably  no  ground  upon  which  to 
allow  punitive  damages.  A  claim  for  puni- 
tive damages  finds  no  support  in  any  of 
the  authorities  we  have  read.  There  is 
better  ground,  of  course,  upon  which  to 
claim  actual  damages.  But  as'  to  these, 
the  attempt  of  plaintiff  to  prove  that  he 
had  suffered  losses  in  his  business  has 
failed.  The  allegation  in  this  respect  is 
not  sustained;  the  nature  or  the  extent  of 
the  loss  axe  not  sufficiently  evident  to 
have  a  judgment  thereon  for  damages.  The 
testimonv  fixes  no  amount  of  loss. 

For  reasons  stated,  the  judgment  if  af- 
firmed. 

Monroe,  J.:    I  dissent. 

Provosty,  J.,  takes  no  part,  not  having 
heard  the  argument. 

Petition  for  rehearing  denied  June  6, 
1910. 
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to  fill  an  order  for  a  certain  number,  bear- 
ing the  monogram  of  the  purchaser,  con- 
stitutes a  contract  for  work  and  labor,  not 
within  the  statute  of  frauds,  where  the 
value  of  the  undecorated  dish  is  a  small 
part  of  the  final  cost,  although  compliance 
with  the  contract  will  result  in  a  sale  of 
the  dishes. 

(March  19,  1910.) 

ERROR  to  the  Circuit  Court  for  Wayne 
County  to  review  a  judgment  revers- 
ing an  order  of  the  commissioners,  allow- 
ing a  certain  claim  against  the  estate  of 
£dward  G.  6ies,  deceased.  Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Choate  &  Webster,  for  plain- 
tiff in  error: 


A  contract  for  the  sale  of  articles  which 
are  to  be  manufactured  specially  for  the 
purchaser,  and  upon  his  special  order,  and 
not  for  the  general  market,  is  not  within 
the  statute  of  frauds. 

Goddard  v.  Binney,  115  Mass.  450,  16  Am. 
Rep.  112;  Baker,  Sales,  §  96;  2  Schouler, 
Pers.  Prop.  §  443;  Browne,  Stat.  Fr.  §  308; 
8  Am.  &  Eng.  Enc.  Law,  p.  707;  Flynn  v. 
Dougherty,  91  Cal.  669,  14  L.R.A.  230,  27 
Pac.  1080;  Meincke  v.  Falk,  55  Wis.  427,  42 
Am.  Rep.  722,  13  N.  W.  645;  Finney  v. 
Apgar,  31  N.  J.  L.  266;  Phipps  v.  McFar- 
lane,  3  Minn.  109,  Gil.  61,  74  Am.  Dec. 
743;  Hight  v.  Ripley,  19  Me.  137;  Cason  v. 
Cheely,  6  Ga.  554;  Abbott  v.  Gilchrist,  38 
Me.  260;  20  Cyc.  Law  &  Proc.  p.  242;  29 
Am.  &  Eng.  Enc.  Law,  pp.  961,  964;  Mechem, 


Note.  —  Statute  of  frauds :  distinction 
heticeen  sales  of  personalty  and 
agreements  for  woric  and  labor. 

This  action  is  supplemental  to  the  note 
appended  to  Flynn  v.  Dougherty,  14  L.R.A. 
230,  in  which  the  earlier  cases  discussing 
this  question  will  be  found. 

The  variant  rules  on  the  subject  are  suc- 
cinctly stated  in  Uientz  v.  Burkhard,  29  Or. 
65,  31  L.R.A.  508,  54  Am.  St.  Rep.  777, 
43  Pac.  860,  as  follows:  "There  appear 
to  be  substantially  three  distinct  views  up- 
on the  statute,  which,  for  convenience,  are 
generally  designated  as  the  English,  the 
New  York,  and  the  Massachusetts  rules,  as 
represented  by  the  decisions  of  their  respec- 
tive courts.  In  England,  after  a  long  series 
of  cases  in  which  various  tests  have  been 
suggested,  the  rule  seems  to  have  been  set- 
tled in  Lee  v.  Griffin,  1  Best  &  S.  272, 
23  Eng.  Rul.  Cas.  191,  that  'if  the  contract 
be  such  that,  when  carried  out,  it  would  re- 
sult in  the  sale  of  a  chattel,  the  party  can- 
not sue  for  work  and  labor;  but  if  the  re- 
sult of  the  contract  is  that  the  party  has 
done  work  and  labor  which  ends  in  nothing 
that  can  become  the  subject  of  a  sale,  the 
party  cannot  sue  for  goods  sold  and  de- 
livered.' .  .  .  In  New  York  the  rule 
prevails  that  a  contract  concerning  personal 
property  not  existing  in  aolido  at  the  time 
of  the  contract,  but  which  the  vendor  is  to 
manufacture  or  put  in  condition  for  deliv- 
ery, such  as  the  woodwork  for  a  wagon, 
or  wheat  not  yet  threshed,  or  nails  to  be 
made  from  iron  belonging  to  the  manufac- 
turer, and  the  like,  is  not  within  the  stat- 
ute. ...  By  the  Massachusetts  ru]e  the 
test  is  not  the  existence  or  nonexistence  of 
the  commodity  at  the  time  of  the  contract, 
as  in  New  York,  or  whether  the  contract 
will  ultimately  result  in  the  transfer  of 
title  of  a  chattel  from  the  vendor  to  the 
vendee,  as  in  England,  but  whether  the 
article  is  such  as  the  manufacturer  ordinar- 
ily produces  in  the  course  of  business  and 
for  the  trade,  or  as  the  result  of  a  special 
order  and  for  special  purposes.  If  the  for- 
mer, it  is  regarded  as  a  contract  of  sale, 
and  within  the  statute;  if  the  latter,  it  is 
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held  to  be  essentially  a  contract  for  labor 
and  material,  and  therefore  not  within  the 
statute." 

The  court  added  that  the  Massachusetts 
rule  is  the  one  most  widely  adopted  in  the 
United  States;  that  to  the  latter  part  of 
the  rule,  relating  to  goods  made  on  special 
orders,  there  is  little  if  any  conflict  in  the 
American  cases. 

The  majority  of  the  St.  Louis  court  of 
appeals  in  Burrell  v.  Highleyman,  33  Mo. 
App.  183  (Thompson,  J.,  dissenting),  after 
a  thorough  discussion  of  the  subject,  ex- 
pressed their  approval  of  the  English  rule 
as  declared  in  Lee  v.  Griffin.  Ihe  court, 
however,  recognized  that  the  contract  actu- 
ally before  it  could  have  been  brought  with- 
in the  statute  on  much  narrower  grounds, 
as  its  subject-matter  was  certain  articles 
of  furniture  already  in  existence,  and  re- 
quiring but  an  inconsiderable  amount  of 
finishing  work. 

The  English  rule  was  also,  upon  princi- 
ple, at  least,  approved  by  the  Missouri  su- 
preme court  in  Pratt  v.  Miller,  109  Mo.  78, 
32  Am.  St.  Rep.  656,  18  S.  W.  965,  which 
commended  the  reasoning  of  the  majority 
opinion  in  the  Burrell  Case.  As  in  tlie  lat- 
ter case,  however,  the  contract  in  the  Pratt 
Case,  even  according  to  a  much  narrower 
criterion,  fell  within  the  statute;  and  the 
court  said  that  within  the  general  scope 
of  the  American  authorities,  the  rule  deter- 
minative of  the  case  at  hand  might  be 
formulated  thus :  "Where  the  contract  is  for 
articles  coming  under  the  general  denomi- 
nation of  goods,  wares,  and  merchandise, 
the  vendor  being  at  the  same  time  a  manu- 
facturer and  a  dealer  in  them,  as  a  mer- 
chant, or,  so  dealing,  has  them  manufactured 
for  his  trade  by  otliers;  and  the  vendee  be- 
ing also  a  merchant,  dealing  in  and  purchas- 
ing the  same  line  of  goods  for  his  trade, 
of  which  fact  the  vendor  is  aware;  the  quan- 
tity required,  the  price  being  agreed  upon, 
and  the  goods  contracted  for  being  of  the 
same  general  line  which  the  vendor  manu- 
factures or  has  manufactured  for  his  gen- 
eral trade  as  a  merchant,  requiring  the  be- 
stowal of  no  peculiar  care  or  personal  skill, 
or  the  use  of  material  or  a  plan  of  construe- 
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Sales,  §  309;  Hientz  v.  Burkhard,  29  Or. 
65,  31  L.R.A.  608,  64  Am.  St.  Rep.  777,  43 
Pac.  866;  Moore  v.  Camden  Marble  &  Gran- 
ite Works,  80  Ark.  274,  117  Am.  St.  Rep. 
87,  96  S.  W.  1063,  10  A.  &  E.  Ann.  Cas. 
308;  Turner  v.  Mason,  65  Mich.  662,  32  N. 
W.  846;  Mixer  v.  Howarth,  21  Pick.  205,  32 
Am.  Dec.  256;  Brown  &  H.  Co.  v.  Wunder, 
64  Minn.  450,  32  L.R.A.  693,  67  N.  W.  367 ; 
Parker  v.  Schenck,  28  Barb.  38;  Higgins  v. 
Murray,  73  N.  Y.  252;  Donnell  v.  Hearn, 
12  Daly,  230;  Abbott  v.  Gilchrist,  38  Me. 
260;  Mead  v.  Case,  33  Barb.  202;  Mattison 
V.  Westcott,  13  Vt.  258;  Allen  v.  Jarvis, 
20  Conn.  38;  Yoe  v.  Newcomb,  33  Ind. 
App.  615,  71  N.  E.  256;  Bagby  v.  Walker, 
78  Md.  239,  27  Atl.  1033;  Gerlie  v.  Louis 
Metzger  &  Co.  51  Misc.  46,  99  N.  Y.  Supp. 


858;  Roubicek  v.  Haddad,  67  N.  J.  L.  522, 
51  Atl.  938 ;  Passaic  Mfg.  Co.  v.  Hoffman,  3 
Daly,  495;  Hinds  v.  Kellogg,  37  N.  Y.  S.  R. 
356,  13  N.  Y.  Supp.  922  (affirmed  in  133 
N.  Y.  536,  30  N.  E.  1148);  Pelletreau  v. 
United  States  Electric  Light  &  P.  Co.  13 
Misc.  237,  34  N.  Y.  Supp.  125;  Finney  v. 
Apgar,  31  N.  J.  L.  266;  Gross  v.  Heckert, 
120  Wis.  314,  97  N.  W.  952. 

Messrs.  Graves,  Hatch,  &  Wasey,  for 
defendant  in  error: 

The  contract  was  within  the  statute  of 
frauds,  and  an  acceptance  in  wi  iting  by  the 
claimant  was  necessary. 

Lee  V.  Griffin,  1  Best  &  S.  272,  23  Eng. 
Rul.  Cas.  191;  Cooke  v.  Millard,  65  N.  Y. 
352,  22  Am.  R-ep.  619;  1  Mechem,  Sales, 
§  326;  Millar  v.  Fitzgibbons,  9  Daly,  605; 


tion  different  from  that  obtaining  in  the  or- 
dinary production  of  such  manufactured 
goods  for  the  vendor's  general  stock  in 
trade,  the  contract  is  one  of  sale,  and  with- 
in the  statute  of  frauds,  although  the  goods 
are  not  in  solido  at  the  time  of  the  con- 
tract, but  are  to  be  thereafter  made  and  de- 
livered." 

From  the  fact  that  the  court  took  the 
pnins  to  formulate  this  narrower  rule,  it 
might  perhaps  be  inferred  that  it  did  not 
intend  to  commit  itself  finally  to  the  Eng- 
lish rule. 

Upon  the  authority  of  that  case,  however, 
the  court  of  appeals  in  Schmidt  v.  Rozier 
and  Tower  Grove  Planing  Mill  Co.  v.  Mc- 
Cormack,  infra,  held  that  the  English  rule 
had  been  adopted  in  Missouri. 

Special   orders. 

It  is  apparent  that,  either  under  the  Eng- 
lish rule  or  the  Massachusetts  rule,  the 
case  next  cited  was  correctly  decided, 
though  a  different  result  would  be  required 
by  a  strict  adherence  to  the  New  York  rule. 

A  contract  whereby  a  manufacturer 
n forces  to  make  and  deliver,  for  the  usual 
price,  shoes  habitually  made  by  him  in  the 
ordinary  course  of  his  business,  is  one  for 
the  sale  of  goods.  Yoe  v.  Newcomb,  33  Ind. 
App.  615,  71  N.  E.  256.  The  court  empha- 
sized the  point  that  there  was  nothing  to 
indicate  but  that  the  goods,  when  manufac- 
tured, would  be  salable  in  the  general 
market. 

So,  where  a  merchant  orally  orders  shoes 
of  a  traveling  salesman  for  future  delivery, 
which  are  of  a  kind  usually  sold  by  the 
house,  and  the  contract  does  not  specifical- 
ly provide  for  the  manufacture  thereof,  it 
is  a  contract  to  sell,  and  not  to  manu- 
facture. Williams-Hayward  Shoe  Co.  v. 
Brooks,  9  Wyo.  424,  64>ac.  342.  The  court 
refers  with  approval  to  the  narrower  rule 
stated  in  Pratt  v.  Miller,  supra. 

And  a  contract  with  manufacturers  for  a 
mechanical  boiler-cleaning  appliance,  a  pat- 
ented article,  designed  to  be  attached  to 
boilers  for  the  purpose  of  cleaning  them,  is 
a  sale  within  the  statute  of  frauds.  Me- 
30  L.R.A.(N.S.) 


chanical  Boiler  Cleaner  Co.  v.  Kellner,  62 
N.  J.  L.  644,  43  Atl.  699.  It  is  stated 
in  the  opinion  that  the  attachment  of  the 
appliance  to  the  boiler  was  comparatively 
inexpensive,  and  that  it  could  readily  be 
detached  and  set  aside.  The  court  said  in 
effect  that  the  thing  contracted  for  was  a 
patented  article,  in  the  manufacture  of 
which  the  plaintiff  was  engaged,  and  that 
it  must  be  inferred  from  the  testimony  that 
the  appliances  attached  were  either  part  of 
the  stock  of  plaintiff,  on  hand  at  the  time, 
or  were  to  be  manufactured  by  the  plain- 
tiff in  the  regular  course  of  its  business; 
and  that  the  transaction  was  clearly  a  con- 
tract of  sale  within  the  English  rule,  and 
especially  within  the  rule  adopted  in  New 
Jersey,  as  deduced  from  Finney  v.  Apgar, 
31  N.  J.  L.  266  and  Pawelski  v.  Har- 
greaves,  47  N.  J.  L.  337,  64  Am.  Rep.  162 
(substantially  the  Massachusetts  rule). 
The  opinion  contains  an  extended  and  valu- 
able discussion  of  the  conflicting  rules. 

In  Smalley  v.  Hamblin,  170  Mass.  381,  49 
N.  E.  626,  where  the  plaintiff,  who  was  a 
dealer  in,  and  not  a  manufacturer  of,  bot- 
tles, upon  receiving  an  order  from  the  de- 
fendant, ordered  the  bottles  from  a  manu- 
facturing company,  according  to  models 
which  had  been  made  by  that  company  two 
years  before,  under  the  direction  of  plain- 
tiff, and  submitted  to  defendant  for  approv- 
al, the  transaction  was  held  to  amount  to  a 
sale  within  the  statute  of  frauds,  it  not  ap- 
pearing that  it  was  a  part  of  the  contract 
that  the  bottles  should  be  manufactured  by 
that  particular  company,  although  the  kind 
of  glass  used  was  made  only  by  it,  and 
it  did  not  appear  that  the  company  made 
bottles  of  that  kind  for  anybody  else,  it  not 
appearing  but  that  it  would  have  furnished 
the  same  to  anyone  who  had  ordered  them. 

In  Schloss  y.  Josephs,  98  Minn.  442,  108 
N.  W.  474,  the  question  whether  an  order 
for  a  specified  number  of  suits  of  clothing 
to  be  made  to  order,  according  to  material 
and  style  selected  from  samples  and  models 
exhibited  by  agents,  sizes  and  prices  being 
specified,  was  within  the  statute  of  frauds, 
was  made  to  turn  upon  the  question,  which 
was  held  to  have  been  properly  submitted 
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Joy  V.  Schloss,  12  Daly,  633;  Parsons  v. 
Loucks,  48  N.  Y.  20,  8  Am.  Kep.  517;  Higlit 
V.  Ripley,  19  Me.  137;  Edwards  v.  Grand 
Trunk  R.  Co.  48  Me.  379;  Ellison  v. 
Brigham,  38  Vt.  64;  Williams-Hayward 
Shoe  Co.  V.  Brooks,  9  Wyo.  424,  64  Pac. 
342 ;  Browne,  Stat.  Fr.  6th  ed.  §§  307,  308, 
308a;  Downs  v.  Ross,  23  Wend.  270;  Fickett 
V.  Swift,  41  Me.  65,  66  Am.  Dec.  214;  Pres- 
cott  V.  Locke,  51  N.  H.  94,  12  Am.  Rep. 
65;  Turner  v.  Mason,  65  Mich.  662,  32  N.  W. 
846. 

Stone,  J.,  delivered  the  opinion  of  the 
court: 

The  claimant  and  plaintiff  in  error  is  a 
German  corporation,  engaged  in  the  manu- 
facture   and    importation    of   crockery    and 


china  ware.  Edward  G.  Giea,  whose  estate 
it  is  sought  to  charge  herein,  in  his  life- 
time conducted  a  saloon  and  restaurant  in 
connection  therewith  in  the  city  of  Detroit. 
On  June  8,  1907,  one  Albert  Debicke,  an 
agent  for  Bauscher  Brothers,  Limited,  saw 
and  obtained  from  Edward  G.  Gies .  his 
written  order  for  dishes  bearing  his  sig- 
nature. The  order  provided  that  the  dishes 
were  to  be  in  Detroit  on  or  before  Septem- 
ber 26,  1907.  This  written  order  was  sent 
on  to  Bauscher  Brothers,  Limited,  and  the 
dishes  were  manufactured,  and  plaintiff  in 
error  claims  according  to  the  terms  of  the 
order.  On  July  18,  1907,  Debicke  addressed 
a  registered  letter  to  Edward  G.  Gies,  ask- 
ing for  shipping  instructions  for  the  dishes 
in  question.     Mr.  Gies  died  July  12,  1007. 


to  the  jury,  whether  the  order  was  for  cloth- 
ing such  as  is  ordinarily  made  by  manufac- 
turers and  wholesale  houses,  and  purchased 
and  dealt  in  by  retail  dealers,  or  whether  it 
was  for  clothing  of  such  peculiar  pattern 
and  material  as  would  not,  in  the  general 
course  of  trade,  have  been  otherwise  manu- 
factured. The  judgment  in  favor  of  plain- 
tiff was  upheld  as  against  the  objectiou 
based  upon  the  statute  of  frauds,  though 
reversed  on  a  question  of  damages. 

The  decision  in  Helmers  v.  Nagel,  112  Mo. 
App.  202,  87  S.  W.  61,  that  an  order  given 
to  a  manufacturer  for  certain  kinds  of 
shoes,  to  be  manufactured  according  to  sam- 
ples exhibited  by  the  salesmen,  was  a  sale 
within  the  statute  of  frauds,  might  be  ac- 
counted for  by  the  narrower  rule  formulat- 
ed in  Pratt  v.  Miller,  without  invoking  the 
broader  English  rule. 

But  the  decisions  in  Schmidt  v.  Rozier, 
121  Mo.  App.  306,  98  S.  W.  791,  holding 
that  an  order  to  a  merchant  tailor  for  a 
coat  and  vest  of  a  peculiar  and  unusual  style 
was  a  contract  of  sale,  and  thus  within  the 
statute,  was  expressly  referred  to  the  Eng- 
lish rule;  and  the  same  is  true  of  Tower 
Grove  Planing  Mill  Co.  v.  McCormack,  127 
Mo.  App.  349,  106  S.  W.  113,  holding  that 
a  contract  for  doors  and  windows  to  be 
manufactured  according  to  certain  plans 
and  specifications  was  a  contract  of  sale, 
and  within  the  statute,  notwithstanding 
that  the  doors  and  windows  called  for  were 
peculiar  in  size  and  character,  and  could 
not  be  used  in  any  other  building. 

The  following  contracts,  which  were  held 
to  be  not  contracts  of  sale,  but  contracts 
for  work  and  labor,  and  therefore  not  with- 
in the  statute,  would  clearly  be  outside  the 
statute,  according  to  any  rule  except  the 
English  rule: 

—a  contract  to  manufacture  and  furnish 
stationery  for  the  special,  exclusive,  and  pe- 
culiar use  of  another,  the  chief  cost  and 
value  of  which  are  derived  from  the  labor 
and  skill  bestowed  upon  it,  and  not  from 
the  materials  of  which  it  is  made.  Beck 
&  P.  Lithographing  Co.  v.  Colorado  Mill. 
&  Elevator  Co.  3  C.  C.  A.  248,  10  U.  S. 
App.  465,  62  Fed.  700. 
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— ^a  contract  for  the  manufacture  of  arti- 
cles of  special  and  peculiar  design,  not  suit- 
able for  general  trade.  Brown  &  H.  Co.  v. 
Wunder,  64  Minn.  460,  32  L.R.A.  593,  67 
N.  W.  357. 

— an  agreement  to  manufacture  dishes 
for  one,  with  his  monogram  thereon,  though 
the  transaction  is  to  result  in  a  sale  there- 
of to  him.     Re  Gies. 

— a  contract  for  the  manufacture  of  boxes 
on  special  order  and  for  a  special  purpose. 
Courtney  v.  Bridal  Veil  Box  Factory  (Or.) 
106  Pac.  896.  The  court,  in  adopting  the 
Massachusetts  rule,  states  that  this  rule 
alTords  a  better  and  fairer  test  of  the  ap- 
plicability of  the  statute,  in  the  great  ma- 
jority of  instances,  than  either  the  English 
rule  or  the  New  York  rule. 

— a  contract  for  matting,  which  contem- 
plates that  the  vendor  shall  first  manu- 
facture it  bv  the  use  of  labor  and  capital. 
Gross  V.  Heckert,  120  Wis.  314,  97  N.  W. 
952.  There  are  general  statements  in  the 
opinion  that  might  seem  to  indicate  that 
the  court  applied  the  strict  New  York  rule; 
but  it  appears  from  the  findings  of  fact 
that  the  matting  was  not  salable  to  any 
other  person  at  any  price.  Upon  that  as- 
sumption, the  contract  would  be  outside  the 
statute,  even  according  to  the  Massachu- 
setts rule. 

— a  contract  for  lithographing  letter 
heads  designed  exclusively  for  use  in  the 
business  of  the  company  giving  the  order, 
and  which  are  not  adaptable  to  any  other 
purpose.  Pelletreau  v.  United  States  Elec- 
tric Light  &  P.  Co.  13  Misc.  237,  34  N.  Y. 
Supp.  125. 

— an  agreement  to  manufacture  circulars 
to  be  used  in  the  business  of  the  person 
giving  the  order,  designed  exclusively  for 
the  latter's  business,  and  not  adapted  to 
any  other  purpose.  Hinds  v.  Kellogg,  37 
N.  Y.  S.  R,  356,  13  N.  Y.  Supp.  922  (af- 
firmed in  133  N.  Y.  536,  30  N.  E.  1148). 

— ^a  contract  to  deliver  and  set  up,  at 
an  agreed  price,  a  monument  of  a  certain 
size.  Fox  v.  Utter,  6  Wash.  299,  33  Pac. 
354. 

— a  contract  to  furnish  a  granite  monu- 
*  ment  of  a  special  design  for  a  particular 
21 
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The  letter  came  into  the  hands  of  Sylvia 
M.  Gies,  widow  and  executrix  of  the  will  of 
Edward  G.  Gies,  and  was  receipted  for  by 
her  and  taken  to  her  attorney.  Claimant 
was  notified  not  to  ship  the  dishes.  It  was 
admitted  at  the  trial  in  the  circuit  court 
thafe  the  goods  called  for  by  the  order  were 
in  existence,  and  were,  on  the  terms  of  the 
contract,  sought  to  be  delivered  to  the  ex- 
ecutrix, who  declined  to  accept  delivery.  It 
appears  that  about  the  middle  of  May,  1908, 
the  dishes  were  shipped  by  claimant  to 
New  York,  where  they  were  stored  and  in- 
sured, and  were  and  are  there  still,  held 
subject  to  the  order  of  the  estate.  The 
claim  was  proved  before  the  commissioners 
on  claims  of  the  estate,  and  allowed.  The 
estate  appealed  to  the  circuit  court,  and  the 


matter  came  on  for  trial  before  a  jury.  The 
order  in  question  was  introduced  in  evi- 
dence. The  circuit  judge,  after  ruling 
against  the  appellee  upon  the  questions  of 
the  measure  of  damages,  and  the  acceptance 
of  the  order  by  the  claimant,  directed  a 
verdict  in  favor  of  the  estate,  upon  the 
ground  that  the  contract  was  within  the 
statute  of  frauds  (3  Comp.  Laws,  §  9516). 
The  appellee  assigned  error  upon  the 
charge,  and  the  case  is  here  for  review.  It 
is  claimed  by  plaintiff  in  error  that  there 
were  upwards  of  6,000  pieces  of  the  dishes. 
One  of  the  dishes  was  produced  at  the  argu- 
ment in  this  court.  There  was  evidence 
showing  that  the  dishes  were  made  of  china 
plate.  The  clay  is  found  in  Germany  and 
France.    A  few  of  the  dishes  were  in  stock. 


purpose.  Forsyth  v.  Mann  Bros.  68  Vt.  116, 
32  L.R.A.  788,  34  Atl.  481.  The  court  ex- 
pressed its  preference  for  the  Massachusetts 
rule,  as  distinguished,  upon  the  one  side, 
from  the  English  rule,  and  upon  the  other, 
from  the  New  York  rule. 

— a  contract  by  one  operating  a  marble 
yard  to  construct  a  tombstone  according  to 
pattern  and  design  in  a  catalogue,  the  in- 
scription being  of  the  other  party's  selec- 
tion. Moore  v.  Camden  Marble  &  Granite 
Works,  80  Ark.  274,  117  Am.  St.  Rep.  87, 
96  S.  W.  1063,  10  A.  &  E.  Ann.  Cas.  308. 
The  court  approves  the  Massachusetts  rule. 

— a  contract  for  the  manufacture  of  a 
pumping  plant  which  is  of  special  value 
to  the  person  for  whom  it  was  manufac- 
tured, and  is  not  a  marketable  commodity, 
although  the  manufacturer  purchased  most 
of  the  component  parts.  Puget  Sound  Mach. 
Depot  v.  Rigby,  13  Wash.  264,  43  Pac.  39. 
The  court  said:  ''It  may,  however,  be  fair- 
ly deduced  from  the  authorities,  that  a 
contract  for  the  manufacture  and  delivery 
of  an  article  will  not  be  within  the  statute 
of  frauds  as  to  sales  of  such  property,  if 
the  completed  article  will  not  be  one  which 
would,  under  the  circumstances  of  the  case, 
be  a  marketable  commodity.  If  the  article 
when  80  completed  is  one  of  special  value 
to  the  one  for  whom  it  was  manufactured, 
and  would  be  of  comparatively  little  value  as 
an  article  of  merchandise  to  be  held  for  sale, 
the  contract  will  be  construed  to  be  one  for 
manufacture,  and  not  of  sale." 

— a  contract  for  a  cameragraph  not  in 
existence,  but  to  be  wholly  or  largely  manu- 
factured, so  that  the  amount  of  work  to  be 
done  on  it  is  an  important  item.  Wallace 
v.  Dowling  (S.  C.)  68  S.  E.  571.  The  court, 
in  affirming  the  decision  of  the  circuit  court, 
states  that  the  ruling  of  that  court  is  sus- 
tained by  Bird  v.  Muhlinbrink,  1  Rich.  L. 
199,  44  Am.  Dec.  247,  in  which  it  was  held 
that  if  the  contract  is  for  the  sale  of  goods 
in  future,  which  are  not  in  existence  at  the 
time,  and  for  work  and  labor  to  he  bestowed 
upon  them  by  the  vendor,  or  procured  at  his 
expense,  so  as  to  make  the  work  and  labor 
the  essential  consideration  of  the  contract, 
it  is  not  within  the  statute  of  frauds. 
30  L.R.A.(N.S.) 


— a  contract  to  manufacture  and  furnish 
ironwork  for  a  brick  building,  according  to 
special  designs  and  measurements,  suitable 
only  for  use  in  that  particular  building. 
Hientz  v.  Burkhard,  29  Or.  55,  31  L.R.A. 
608,  54  Am.  St.  Rep.  777,  43  Pac.  866,  supra. 
The  court  said  in  effect  that  the  contract 
would  be  excluded  from  the  operation  of  the 
statute  by  either  the  New  York  rule  or  the 
Massachusetts  rule;  and  that,  in  the  ab- 
sence of  a  statute  substantially  the  same  as 
Lord  Tenter  den's  act,  it  was  unwilling  to 
go  as  far  as  Lee  v.  Griflin. 

— ^an  agreement  to  install  and  connect 
with  machinery  belonging  to  defendant, 
stokers  to  be  furnished  by  plaintiff,  and 
which,  when  connected,  will  become  part  of 
the  fixtures  already  on  defendant's  premises. 
Underfeed  Stoker  Co.  v.  Detroit  Salt  Co. 
136  Mich.  431,  97  N.  W.  959. 

— ^a  contract  to  furnish  and  install  a 
steam  heating  and  drying  apparatus  in  de- 
fendant's factory,  at  an  agreed  price.  Put- 
nam Foundry  &  Mach.  Co.  v.  Canfield,  25 
U.  I.  548,  66  Atl.  1033,  1  A.  &  E.  Ann.  Cas. 
726. 

Some  of  the  followinc  contracts,  which, 
under  the  New  York  rule,  were  held  to  be 
for  work  and  labor,  and  therefore  not  with- 
in the  statute,  would  probably  have  been 
held  to  be  contracts  for  sale  under  the 
Massachusetts  rule,  and  therefore  within 
the  statute;  and  would  certainly  have  been 
so  held  under  the  English  rule. 

— a  contract  for  the  sale  and  delivery  of 
patented  roofing  materials  to  be  thereafter 
manufactured  and  delivered.  Warren 
Chemical  &  Mfg.  Co.  v.  Holbrook,  118  N. 
Y.  580,  16  Am.  St.  Rep.  788,  23  N.  E.  908. 

— ^a  contract  to  manufacture  out  of  raw 
silk  an  article  known  as  "tussah,"  the  con- 
version of  the  raw  silk  into  "tussah"  requir- 
ing winding,  doubling,  and  twisting.  Gerli 
V.  Louis  Metzger  &  Co.  51  Misc.  40,  99  N. 
Y.  Supp.  858. 

— orders  by  a  reti'Jer  from  importers 
and  manufacturers  for  an  assortment  of 
watch  cases  and  colojine  articles,  to  be  there- 
after manufactured  in  Europe,  and  special- 
ly dositjned  for  tlie  special  use  of  tlie  for- 
mer's trade.    Roubicck  v.  Uaddad,  67  N.  X 
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and  the  others  were  manufactured  on  the 
order.  The  order  called  for  decoration,  and 
black  and  luster  lines  with  monogram  **E. 
G.  G."  in  black  upon  each  dish.  That  part 
of  the  order  called  for  work  to  be  done  to 
suit  Mr.  Gies's  particular  purpose  and 
use.  The  plaintiff  in  error  claims,  and  we 
think  that  the  evidence  fairly  supports  the 
claim:  "(1)  That  the  decoration  with  black 
and  luster  lines  and  the  monogram  is  done 
by  a  good  artist;  (2)  that  this  decoration 
and  monogram  are  to  be  upon  each  and 
every  dish;  (3)  that  the  design  varies  in 
size  with  the  size  and  kind  of  the  dish,  and 
that  there  are  as  many  designs  as  there  are 
sizes  and  kinds  of  dishes;  (4)  that  the  de- 
sign is  worked  out  in  an  exact  and  artistic 
manner;   (5)  that  after  the  design  has  been 


put  on  the  dish,  it  is  again  burned  with 
1,200  degrees  of  heat  to  turn  the  design 
in  and  through  the  glasing;  (6)  that  the 
cost  of  putting  on  the  monogram  alone 
is  40  per  cent  of  the  price  of  the  dish. 
In  other  words,  the  cost  of  putting  on  the 
monogram  and  lines  is  more  than  60  per 
cent  of  the  price  of  the  dish  on  the  other 
side.  An  illustration  will  make  this  plain. 
If  the  price  of  the  dish  on  the  other  side 
of  the  Atlantic  was  $1, — ^the  duty  is  60  per 
cent  of  the  import  price, — this  would  make 
the  price  of  the  dish  in  New  York  $1.60. 
The  cost  of  putting  on  the  monogram  and 
lines  is  40  per  cent  of  the  price  of  the 
dish  here,  which  would  be  40  per  cent  of 
$1.60,  or  64  cents.  The  duty  being  60  per 
cent  of  the  import  price,  or  $1,  is  60  cents 


L.  522,  51  Atl.  938.  (It  is  to  be  observed 
that  the  contract  in  this  case  was  a  New 
York  contract,  governed  by  the  law  of  New 
York;  and  the  court  merely  assumed  to  fol- 
low the  New  York  decisions  on  the  point, 
though  the  result  would  perhaps  have  been 
the  same  \inder  the  Massachusetts  rule, 
which  obtains  in  New  Jersey.) 

So,  in  Rutty  v.  Consolidated  Fruit  Jar 
Co.  68  Hun,  611,  36  N.  Y.  S.  R.  121,  13  N. 
Y.  Supp.  331,  acts  of  the  parties  showing 
that  they  intended  that  the  glove  clasps 
called  for  by  the  contract  were  to  be  manu- 
factured by  the  vendor  were  regarded  suf- 
ficient in  themselves  to  take  the  contract 
out  of  the  statute  of  frauds. 

And  the  court  in  Meyer  Bros.  Drug  Co. 
T.  McKinney,  137  App.  Div.  541,  121  N.  Y. 
Supp.  845,  declares  generally  that  an  agree- 
ment to  mnnufacture  and  sell  an  article  is 
not  a  contract  of  sale,  but  a  contract  to  per- 
form work.  The  question  in  this  case  was 
not  as  to  the  statute  of  frauds,  but  as  to 
the  measure  of  damages.  Both  cases  cite 
and  rely  on  Parsons  v.  Loucks,  48  N.  Y. 
17,  8  Am.  Rep.  617. 

But  even  in  New  York  a  contract  where- 
fcy  vendees  agree  to  buy,  and  vendors,  who 
are  not  manufacturers,  agree  to  sell,  a  num- 
ber of  yards  of  sheeting,  is  held  not  a  con- 
tract to  manufacture  but  to  sell  cloth,  not- 
withstanding the  provision  that  if  the  pro- 
duction of  the  mill  for  whose  account  the 
abpve  contract  is  sold  be  curtailed  by  strikes 
or  by  any  unavoidable  accident,  the  de- 
liveries shall  be  proportioned  to  the  produc- 
tion. Juilliard  v.  Trokie,  139  App.  Div.  630, 
124  N.  Y.  Supp.  121. 

A  contract  for  needles  then  in  existence, 
to  be  delivered  in  envelops  >yhicli  were  in 
stock,  and  nothing  remaining  but  to  print 
the  purchaser's  business  style  thereon,  is 
for  a  sale  of  goods.  Shrimpton  &  Sons  v. 
Dworsky,  2  Misc.  123,  21  N.  .Y.  Supp.  461. 

As  to  contracts  like  the  last,  to  furnish 
articles  already  in  existence,  see  cases  cited 
at  page  233  of  the  note  in  14  L.R.A. 

For  crops  or  grain. 

A  contract  by  which  one  party  is  to  raise 
SO  L.R.A.(N.S.)     - 


a  crop,  and  the  other  is  to  purchase  it  at  a 
certain  price,  is  not  a  contract,  of  sale. 
Talmadge  v.  Lane,  17  Misc.  731,  41  N.  Y. 
Supp.  413. 

A  sale  of  growing  grain,  to  be  delivered 
in  a  marketable  condition,  harvested  and 
threshed,  is  not  taken  out  of  the  statute  of 
frauds  by  an  exception  as  to  personal  prop- 
erty on  which  "labor,  skill,  or  money  are 
necessarily  to  be  expended  in  producing  or 
procuring  the  same,"  if  no  special  skill, 
labor,  or  workmanship  is  necessary,  but 
only  such  as  a  good  husbandman  would  be 
compelled  to  expend  in  fitting  the  grain  for 
the  market.  Mighell  v.  Dougherty,  86  Iowa, 
480,  17  L.R.A.  755,  41  Am.  St.  Rep.  611,  53 
N.  W.  402. 

In  Lewis  v.  Evans,  108  Iowa,  296,  79  N. 
W.  81,  the  court  went  a  step  farther  and 
while  conceding  that  a  contract  for  the  sale 
of  a  specified  number  of  bushels  of  corn,  to 
be  shelled  from  a  crib  selected  by  the  pur- 
chaser, corn  imfit  for  shelling  to  be  thrown 
out,  was  not  within  the  doctrine  of  the  last 
case,  since  unshelled  corn  is  marketable, 
nevertheless  held  that  the  contract  was 
within  the  statute,  and  not  within  the  ex- 
ception, upon  the  ground  that  the  work  to 
be  done  was  not  of  a  kind  to  change  either 
the  form  or  character  of  the  thing  sold,  and 
therefore  did  not  pertain  to  its  production, 
but  consisted  of  the  rejection  of  that  of 
poorer  quality,  and  the  removal  of  the  corn 
from  the  cobs. 

So,  the  fact  that  com,  the  subject  of  the 
contract,  is  to  be  sorted  and  sewed  in  bags, 
does  not  take  the  contract  out  of  the  stat- 
ute, nor  bring  it  within  the  exception. 
Dierson  v.  Petersmeyer,  109  Iowa,  233,  80 
N.  W.  389. 

And  a  contract  for  the  sale  of  ear  corn  on 
the  stalk,  standing  on  a  certain  tract  of 
land,  was  held  in  Johnson  v.  Holland,  124 
Iowa,  157,  99  N.  W.  708,  to  be  within  the 
statute  of  frauds,  in  the  absence  of  proof 
that  vendor  was  not  the  owner,  and  thus 
within  the  exception. 

That  work  and  labor  have  to  be  per- 
formed in  preparing  trees  for  delivery  does 
not  bring  the  case  within  the  section  of  the 
Code  providing  that  an  agreement  to  manu* 
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added  to  the  64  cents,  makes  $1.24.  This 
subtracted  from  the  total  of  $1.60,  leaves 
36  cents  cost  of  the  dish  in  plain  white,  64 
cents  the  cost  of  the  work  and  labor  to 
put  on  the  monogram  and  lines,  and  60 
cents  the  duty.  This  bears  out  the  state- 
ment of  the  court  below,  and  the  circuit 
judge  understood  this,  for  he  says  in  his 
opinion:  'Of  the  purchase  price  involved 
in  this  case,  a  substantial  amount  is  repre- 
sented by  the  duty  paid  by  the  vendor  upon 
bringing  the  goods  in  question  into  the 
United  States.  Even  a  larger  amount  is 
made  up  of  the  cost  of  the  orange  and 
black  bands  and  the  monogram;  the  value 
of  the  dishes  themselves,  before  being  deco- 
rated or  imported,  representing  considerably 
less  than  half  the  total  purchase  price  rep- 
resented by  the  order.' "  .  It  also  appeared 
that  the  monogram  could  not  be  removed 
without  showing  a  scorch  underneath,  and 
impairing  the  value  of  the  dish. 

It  is  the  claim  of  the  defendant  in  error 
that  the  judgment  of  the  court  below  is 
correct,  even  if  the  statute  of  frauds  does 
not  control  the  case,  and  it  is  urged  that 
upon  the  question  of  acceptance,  the  plain- 
tiflT  in  error  had  no  standing  in  court.  The 
circuit  judge,  in  his  opinion  upon  the  mo- 
tion for  a  new  trial,  disposed  of  that  ques- 
tion as  follows:  "It  is  stated  that  there 
is  no  evidence  of  an  acceptance  of  the  or- 
der on  behalf  of  the  claimant.  The  fact 
that  the  order  was  filled,  and  nothing  re- 


mained to  be  done  except  deliver  the  goods, 
and  delivery  was  prevented  through  the  ex- 
ecutrix, completely  disposes  of  that  proposi- 
tion. There  can  be  no  question  but  that 
there  was  an  acceptance  of  this  order,  but 
there  can  also  be  no  question,  nor  is  it 
controverted,  that  this  acceptance  was  never 
in  writing."  We  think  that  the  order  signed 
by  Mr.  Geis  may  be  held  to  have  been  a 
continuing  order  to  the  time  of  his  death. 
It  may  be  well  said  that  the  claimant  acted 
on  the  faith  of  the  order,  and  that  the  con- 
duct of  the  claimant  was  such  that  it  may 
be  said  to  be  evidence  of  an  acceptance  of 
the  order.  Goodspeed  v.  VViard  Plow  Co.  46 
Mich.  322,  7  N.  W.  902.  Ordinarily,  the 
question  of  acceptance  is  one  of  fact  for 
the  jury.  It  at  least  would  have  been  a 
proper  question  of  fact  for  the  jury,  resting, 
as  it  did,  upon  the  conduct  of  the  parties. 
If  this  order  by  acceptance  became  a  bind- 
ing contract,  it  was  binding  on  the  estate 
of  Mr.  Gies. 

The  circuit  judge  disposed  of  the  case 
upon  the  statute  of  frauds,  and  held  that  it 
was  a  sale  of  goods  and  chattels,  and  within 
the  terms  of  the  statute.  The  opinion  of 
the  circuit  judge  and  the  briefs  of  counsel 
for  the  respective  parties  abound  with  much 
learning  and  many  authorities  upon  the  sub- 
ject. We  cannot  discuss  all  of  the  authori- 
ties cited.  It  is  the  claim  of  the  plaintiff  in 
error  that  the  statute  of  frauds  does  not  ap- 
ply in  this  case.    The  interpretation  of  the 


facture  a  thing  from  materials  furnished  by 
the  manufacturer  or  by  another  is  not  with- 
in the  provisions  of  the  section  which  em- 
bodies the  statute  of  frauds  in  relation  to 
sales  of  personal  property,  since  the  former 
section  is  intended  to  cover  cases  where  the 
main  thing  contracted  for  is  labor,  and  the 
material  is  the  incident;  not  cases  where 
labor  is  the  mere  incident  to  the  property 
sold.  Jones  v.  Pettigrew  (S.  D.)  127  N.  W. 
538. 

For  timber  products. 

A  contract  to  furnish  lumber,  which,  be- 
fore delivery,  has  to  be  cut  by  the  party 
who  agrees  to  furnish  the  same,  is  not  a 
sale.  Bagby  v.  Walker,  78  Md.  239,  27  Atl. 
1033. 

A  contract  to  transport  logs,  saw  some 
into  lumber,  and  sell  same  for  the  party,  is 
not  a  contract  for  sale.  Wisconsin  Sulphite 
Fibre  Co.  v.  D.  K.  Jeffris  Lumber  Co.  132 
Wis.  1,   111   N.  W.  237. 

But  an  agreement  to  deliver  so  many 
ties,  of  fixed  dimensions  and  of  certain  de- 
scription, at  a  named  price,  is  a  sale.  Ellis 
V.  Denver,  L.  &  G.  R.  Co.  7  Colo.  App.  360, 
43  Pac.  457.  The  court  said  that,  assum- 
ing that  it  was  within  the  contemplation 
of  the  parties  that  the  ties  should  be  pre- 
pared from  standing  timber,  or  from  logs 
which  had  been  cut,  the  work  to  be  done 
was  in  no  sense  the  personal  labor  of  the 
contracting  party,  and  so  far  as  it  was  con- 
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trolled  by  the  terms  of  the  contract,  the 
agreement  could  as  well  have  been  fulfilled 
by  the  purchase  and  deliveiy  of  the  ties 
specified  as  by  their  preparation  from  logs, 
or  the  reduction  of  standing  trees  to  the 
form  of  ties. 

Miscellaneous. 

A  contract  for  the  improvement  of  realty 
is  not  within  the  statute  of  frauds,  although 
it  involves  the  furnishing  by  the  contractor 
of  materials  in  excess  of  the  sum  of  $60. 
Campbell  &  Co.  v.  Mion  Bros.  6  Ga.  App. 
134,  64  S.  E.  671.  (The  question  whether 
such  a  contract  is  within  the  provisions  *of 
the  statute  of  frauds  as  to  contracts  in  re- 
lation to  realty  is,  of  course,  not  within  the 
scope  of  this  note.) 

A  contract  to  take  down  a  building  stand- 
ing upon  one  party's  land,  and  re-erect  the 
frame  upon  land  of  another,  is  not  a  sale. 
Scales  V.  Wiley,  68  Vt.  39,  33  Atl.  771. 

A  contract  for  the  mere  removal  of  earth 
for  a  certain  money  consideration  is  not 
within  the  statute  of  frauds.  But  such  a 
contract  is  within  the  statute  where  the 
main  consideration  is  to  get  the  earth  to 
be  removed,  to  be  resold  or  used  in  execut- 
ing other  contracts  for  filling  lots,  so  that 
the  substance  of  th»  contract  is  the  earth 
itself.  Welever  v.  I,  H.  Detwiler  Co.  15 
Ohio  C.  C.  680.  J.  D.  C. 
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statutory  words  "contract  for  the  sale  of 
goods/'  etc.,  has  led  to  the  adoption  of 
various  rules  in  different  jurisdictions 
whereby  to  distinguish  contracts  for  sale 
from  contracts  for  manufacture.  By  what 
may  be  termed  the  Massachusetts  rule,  an 
agreement  by  one  to  construct  an  article, 
especially  for  or  according  to  the  plans  of 
another,  whether  at  an  agreed  price  or  not, 
although  the  transaction  is  to  result  in  a 
sale  of  the  article,  is  a  contract  for  work 
and  labor,  and  not  within  the  statute.  The 
prevailing  view  throughout  the  United 
States  accords  substantially  with  the  Mas- 
sachusetts rule.  According  to  what  may 
be  termed  the  New  York  rule,  where  the 
substance  of  the  contract  is  work  and  labor 
to  be  done  in  converting  raw  materials  into 
a  new  and  totally  different  article,  although 
the  transaction  is  to  result  in  a  sale,  the 
contract  is  not  within  the  statute;  but  if, 
at  the  time  of  the  agreement,  the  article 
sold  substantially  exists  in  its  ultimate  form, 
or  is  to  be  procured  in  substantially  its 
ultimate  form  from  others,  even  though  acts 
remain  to  be  done  in  finishing  it,  the  agree- 
ment is  a  contract  for  sale,  and  within  the 
statute.  Certain  states  have  construed  the 
statute  by  reference  to  the  English  cases, 
or  by  adopting  portions  of  the  Massachu- 
setts or  New  York  rules,  without  adher- 
ing exclusively  to  either.  Among  such 
states  are  Alabama,  Minnesota,  New  Jer- 
sey, Oregon,  and  Wisconsin.  Some  juris- 
dictions adopt  the  rule  that,  where  the 
contract  primarily  contemplates  work  and 
labor  to  be  done  upon  the  goods  to  be  sold, 
80  as  to  make  work  and  labor  the  essential 
consideration,  the  contract  is  not  within 
the  statute.  Of  these  states  are  Missouri, 
New  Hampshire,  South  Carolina,  Washing- 
ton, and  Wyoming.  20  Cyc.  Law  &  Proc. 
pp.  241  et  seq.,  and  cases  cited. 

A  leading  case  in  Massachusetts  is  that 
of  Goddard  v.  Binney,  115  Mass.  450,  15 
Am.  Rep.  112.  In  that  case  A  agreed  to 
build  a  buggy  for  B,  and  to  deliver  it  at  a 
certain  time.  B  gave  directions  as  to  the 
style  and  finish  of  the  buggy,  and  it  was 
built  in  compliance  with  his  directions,  and 
marked  with  his  monogram.  Before  the 
buggy  was  finished,  B  called  to  see  it,  and 
in  response  to  an  inquiry  of  A,  asking  if 
he  might  sell  the  buggy,  replied  that  he 
would  keep  it;  when  the  buggy  was  finished, 
A  notified  B,  and  sent  him  a  bill  for  it.  B 
returned  the  bill,  and  promised  "to  see"  A 
"about  it.**  The  buggy  was  afterwards  de- 
stroyed by  fire  while  in  A's  possession. 
Held,  in  a  siiit  by  A  for  the  price,  that  the 
agreement  was  not  a  contract  of  sale  with- 
in the  statute.  We  quote  at  length  from 
that  opinion:  "Whether  an  agreement  like 
that  described  in  this  report  should  be  con- 
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sidered  as  a  contract  for  the  sale  of  goods 
within  the  meaning  of  the  statute  of  frauds, 
or  a  contract  for  labor,  services,  and  ma- 
terials, and  therefore  not  within  that  stat- 
ute, is  a  question  upon  which  there  is  a 
conflict  of  authority.  According  to  a  long 
course  of  decisions  in  New  York,  and  in 
some  other  states  of  the  Union,  an  agree- 
ment for  the  sale  of  any  commodity  not  in 
existence  at  the  time,  but  which  the  vendor 
is  to  manufacture  or  put  in  a  condition  to 
be  delivered  (such  as  flour  from  wheat  not 
yet  ground,  or  nails  to  be  made  from  iron 
in  the  vendor's  hands),  is  not  a  contract  of 
sale  within  the  meaning  of  the  statute. 
Crookshank  v.  Burrell,  18  Johns.  58,  9  Am. 
Dec.  187;  Sewall  v.  Fitch,  8  Cow.  215; 
Robertson  v.  Vaughn,  5  Sandf.  1;  Downs 
V.  Ross,  23  Wend.  270;  Eichelberger  v. 
M'Cauley,  5  Harr.  &  J.  213,  9  Am.  Dec.  514. 
In  England,  on  the  other  hand,  the  tendency 
of  the  recent  decisions  is  to  treat  all  con- 
tracts of  such  a  kind,  intended  to  result  in 
a  sale,  as  substantially  contracts  for  the 
sale  of  chattels;  and  the  decision  in  Lee  v. 
Griffin,  1  Best.  &  S.  272,  23  Eng.  Rul.  Cas. 
191,  goes  so  far  as  to  hold  that  a  contract 
to  make  and  fit  a  set  of  artificial  teeth  for 
a  patient  is  essentially  a  contract  for  the 
sale  of  goods,  and  therefore  is  subject  to 
the  provisions  of  the  statute.  See  Maberly 
V.  Sheppard,  10  Bing.  99;  Howe  v.  Palmer, 
3  Barn.  &  Aid.  321;  Baldey  v.  Parker,  2 
Barn.  &  C.  37;  Atkinson  v.  Bell,  8  Barn. 
&  C.  277.  In  this  commonwealth  a  rule 
avoiding  both  of  these  extremes  was  estab- 
lished in  Mixer  v.  Howarth,  21  Pick.  205,  32 
Am.  Dec.  256,  and  has  been  recognized  and 
affirmed  in  repeated  decisions  of  more  recent 
date.  The  effect  of  these  decisions  we  un- 
derstand to  be  this,  namely:  That  a  con- 
tract for  the  sale  of  articles  then  existing, 
or  such  as  the  vendor,  in  the  ordinary  course 
of  his  business,  manufactures  or  procures 
for  the  general  market,  whether  on  hand 
at  the  time  or  not,  is  a  contract  for  the  sale 
of  goods,  to  which  the  statute  applies.  But, 
on  the  other  hand,  if  the  goods  are  to  be 
manufactured  especially  for  the  purchaser, 
and  upon  his  special  order,  and  not  for  the 
general  market,  the  case  is  not  within  the 
statute.  Spencer  v.  Cone,  1  Met.  283.  *The 
distinction,'  says  Chief  Justice  Shaw,  in 
Lamb  v.  Crafts^  12  Met.  353,  *we  believe  is 
now  well  understood.  When  a  person  stipu- 
lates for  the  future  sale  of  articles  which 
he  is  habitually  making,  and  which,  at  the 
time,  are  not  made  or  finished,  it  is  essen- 
tially a  contract  of  sale,  and  not  a  contract 
for  labor;  otherwise,  when  the  article  is 
made  pursuant  to  the  agreement.'  In  Gard- 
ner V.  Joy,  9  Met.  177,  a  contract  to  buy 
a  certain  number  of  boxes  of  candles  at  a 
fixed  rate  per  pound,  which  the  vendor  said 
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be  would  manufacture  and  deliver  in  about 
three  months,  was  held  to  be  a  contract  of 
sale  and  within  the  statute.  To  the  same 
general  effect  are  Waterman  v.  Meigs,  4 
Cush.  407,  and  Clark  y.  Nichols,  107  Mass. 
647.  It  is  true  that  in  'the  infinitely  vari* 
ous  shades  of  different  contracts'  there  is 
some  practical  difficulty  in  disposing  of  the 
questions  that  arise  under  that  section  of 
the  statute.  Gen.  Stat  [1860]  chap.  105. 
§  5.  But  we  see  no  ground  for  holding 
that  there  is  any  uncertainty  in  the  rule 
itself.  On  the  contrary,  its  correctness  and 
justice  are  clearly  implied  or  expressly  af- 
firmed in  all  of  our  decisions  upon  the 
subject-matter.  It  is  proper  to  say  also 
that  the  present  case  is  a  much  stronger 
one  than  Mixer  v.  Howarth.  In  this  case  the 
carriage  was  not  only  built  for  the  defend- 
ant, but  in  conformity  in  some  respects  with 
his  directions,  and  at  his  request  was 
marked  with  his  initials.  It  was  neither 
intended  nor  adapted  for  the  general  mar- 
ket. As  we  are  by  no  means  prepared  to 
Overrule  the  decision  in  that  case,  we  must 
therefore  hold  that  the  statute  of  frauds  does 
not  apply  to  the  contract  which  the  plaintiff 
is  seeking  to  enforce  in  this  action." 

An  instructive  case  is  Roubicek  v.  Had- 
dad,  67  N.  J.  L.  622,  61  Atl.  038.  The  con- 
tract was  a  New  York  contract,  and  the 
rule  in  that  state  was  applied.  A  defend- 
ant, who  was  doing  a  retail  trade  in  Atlan- 
tic City,.New  Jersey,  ordered  from  the  plain- 
tiffs, who  were  importers  and  manufactur- 
ers of  Bohemian  glass  novelties,  etc.,  in  New 
York  City,  an  assortment  of  watch  cases 
and  cologne  articles,  to  be  thereafter  manu- 
factured in  Europe,  with  the  words  "Atlan- 
tic City"  thereon,  for  the  special  use  of  de- 
fendant's trade;  and  it  was  held,  following 
the  decisions  of  the  state  of  New  York,  that 
this  was  not  a  contract  of  sale,  but  for 
work,  labor,  and  materials,  and  hence  not 
a  contract  within  the  statute.  After  stat- 
ing the  New  York  rule,  the  court  said:  "It 
should  be  stated,  however,  that  the  courts 
of  the  state  of  New  York  have  more  re- 
cently shown  a  disposition  to  qualify  the 
rule  thus  stated  to  some  extent,  and  to 
make  it  conform  more  closely  to  the  rule 
as  adopted  in  the  later  English  and  Amer- 
ican cases.  Thus,  in  Passaic  Mfg.  Co.  v. 
Hoffman,  3  Daly,  495,  it  is  held  that  if 
the  article  to  be  manufactured  to  fill  the 
order  under  the  contract  was  one  that 
was  manufactured  and  supplied  to  the  trade 
generally,  it  would  be  a  sale  within  the 
statute;  but,  if  it  was  one  specially  manu- 
factured for  the  trade  of  the  person  order- 
ing it,  then  the  contract  would  be  one  for 
work  and  labor,  and  not  within  the  stat- 
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ute.  So  in  Donnell  v.  Hearn,  12  Daly,  230, 
it  was  held  that  an  agreement  to  manu- 
facture lamps  which  are  not  usually  kept 
in  stock,  nor  usually  manufactured  for 
purposes  of  sale,  is  not  within  the  stat- 
ute." 

Meincke  v.  Falk,  55  Wis.  427,  42  Am. 
Rep.  722,  13  N.  W.  645,  is  an  able  case, 
and  reviews  the  authorities,  both  English  and 
American.  It  was  an  action  to  recover  the 
cost  of  a  certain  carriage  manufactured  by 
the  plaintiff,  and  alleged  to  have  been  or- 
dered by  the  defendant.  It  was  claimed 
that  the  skill,  labor,  and  workmanship  of 
the  plaintiff  was  the  special  inducement  for 
giving  the  order.  The  case  holds  that  while 
an  executory  contract  for  the  sale  of  an 
article  for  the  price  of  $60  or  more  may  be 
within  the  statute  of  frauds,  notwithstand- 
ing such  article  does  not  at  the  time  exist 
in  8olido,  yet,  where  such  contract  is  to 
furnish  materials  and  manufacture  the  arti- 
cle according  to  specifications  furnished,  or 
a  model  selected,  and  where  without  the 
special  contract  the  thing  would  never  have 
been  manufactured  in  the  particular  .man- 
ner, shape,  or  condition  it  was,  then  the 
contract  is  essentially  for  special  skill, 
labor,  or  workmanship,  and  is  not  within 
the  statute.  This  case  is  cited  with  ap- 
proval in  the  late  case  of  Gross  v.  Heckert, 
120  Wis.  314,  97  N.  W.  952.  A  recent  case 
in  Arkansas  is  Moore  v.  Camden  Marble 
&  Granite  Works,  80  Ark.  274,  117  Am.  St. 
Rep.  87,  96  S.  W.  1063,  10  A.  &  £.  Ann. 
Cas.  308.  It  was  there  held  that  a  con- 
tract by  the  plaintiff,  who  operated  a  marble 
yard,  to  make  a  tombstone  according  to  a 
design  selected  by  the  buyer  from  the  sell- 
er's catalogue,  and  to  place  a  suitable  in- 
scription on  the  tombstone,  is  not  within 
the  statute  of  frauds,  as  it  is  not  a  contract 
for  the  sale  of  goods,  wares,  or  merchandise, 
but  is  one  for  work  and  labor  to  be  done, 
and  material  to  be  furnished,  though  the 
transaction  is  to  result  in  a  sale  of  the  com- 
pleted article.  Mead  v.  Case,  33  Barb.  202. 
As  we  have  already  shown,  the  Massachu- 
setts rule  has  been  adopted  by  a  majority 
of  the  American  courts.  We  understand 
that  rule,  in  substance,  to  be  that  an  agree- 
ment by  one  to  construct  an  article  es- 
pecially for,  or  according  to  the  plans  of, 
another,  whether  at  an  agreed  price  or  not, 
although  the  transaction  is  to  result  in  a 
sale  of  the  article,  is  a  contract  for  work 
and  labor,  and  not  within  the  statute;  but, 
if  the  article  to  be  made  and  delivered  is  of 
a  kind  which  the  producer  usually  has  for 
sale  in  the  course  of  his  business,  it  Is  a 
contract  for  sale,  and  must  be  in  writing. 

It  must  be  conceded,  we  think,  that  the 
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articles  in  this  case, — the  dishes, — when 
made  according  to  the  order,  would  not  be 
fit  for  the  general  market,  but  were  intend- 
ed to  suit  the  special  use  of  Mr.  Gies  in 
his  particular  trade.  They  were  not,  in 
their  finished  condition,  suitable  to  be  kept 
in  stock  .by  the  claimant,  and  were  plainly 
unsuitable  for  the  general  traffic.  The  goods 
would  never  have  been  manufactured  in 
the  particular  manner,  shape,  style,  or  con- 
dition but  for  the  order.  Th^se  are  some  of 
the  considerations  which  induce  us  to  hold 
that,  under  any  of  the  American  rules,  and 
especially  under  the  Massachusetts  rule, 
which  we  are  inclined  to  follow,  the  learned 
circuit  judge  erred  in  directing  a  verdict 
and  judgment  against  the  claimant. 

The  only  case  decided  in  this  court  which 
is  directly  in  point  is  that  of  Turner  v. 
Mason,  66  Mich.  662,  32  N.  W.  846.  It  in- 
Tolved  a  contract  for  the  painting  of  a 
portrait,  and  is  an  extreme  case.  In  Under- 
feed Stoker  Co.  v.  Detroit  Salt  Co.  135 
Mich.  431,  97  N.  W.  959,  it  was  held  that 
an  agreement  to  furnish  and  install  stokers, 
and  connect  them  with  machinery  belong- 
ing to  defendant,  and  which,  when  connect- 
ed, would  become  a  part  of  the  fixtures  al- 
ready on  defendant's  premises,  is  not  a  sale 
of  goods  within  the  statute  of  frauds,  and 
Benjamin  on  Sales,  7th  ed.  109,  is  quoted. 
The  test  as  to  whether  the  value  of  the 
work  exceeds  that  of  the  materials  used 
in  the  execution  of  the  contract  is  no  longer 
accepted  either  in  English  or  American 
jurisdictions.  Lee  v.  Griffin,  1  Best  &  S. 
272,  23  Eng.  Rul.  Cas.  191;  Mead  v.  Case, 
supra. 

Plaintiff  in  error  claims,  and  with  some 
force,  that  the  circuit  judge  should  have 
left  it  to  the  jury  to  decide  whether  the 
contract  was  essentially  a  contract  for  work 
and  labor,  or  a  contract  for  the  sale  of  chat- 
tels, and  whether  or  not  the  goods  existed 
in  aolido  at  the  time  the  order  was  given ; 
that  these  were  clearly  questions  of  fact,  to 
.be  determined  from  the  evidence  by  the 
jury,  under  proper  instructions  from  the 
court, — citing  29  Am.  &  Eng.  Enc.  Law,  2d 
ed.  p.  967;  Pitkin  v.  Noyes,  48  N.  H.  294, 
97  Am.  Dec.  615,  2  Am.  Rep.  218;  Puget 
Sound  Machinery  Depot  v.  Rigby,  13  Wash. 
264,  43  Pac.  39;  Schloss  v.  Josephs,  98 
Minn.  442,  108  N.  W.  474.  It  may  be  doubt- 
ed whether  the  facts  were  enough  in  dis- 
pute to  have  required  this  course. 

For  the  error  pointed  out,  the  judgment 
below  is  reversed,  and  a  new  trial  ordered. 

Montgomery,  Ch.  J.,  and  Ostrander, 
Hooker,  and  Blair,  J  J.,  concur. 

Petition  for  rehearing  denied. 
30  L.ILA.(N.S.) 
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\V.  H.  HILL  COMPANY,  Appt., 

v. 

GRAY  &  WORCESTER. 

(—  Mich.  — ,  127  N.  W.  803.) 

Monopoly  —  controlling     price  —  pro- 
prietary medicine. 

A  system  of  contracts  by  which  a  manu- 
facturer of  medicine  under  a  secret  formula, 
which  he  puts  upon  the  market  under  a 
tradename  and  in  a  trade  dress,  undertakes 
to  control  the  retail  price  by  fixing  the 
price  at  which  it  shall  be  sold,  and  the 
dealers  who  may  secure  it,  is  void  as  in 
restraint  o«  trade. 

(September  28,  1910.) 

APPEAL  by  complainant  from  a  decree  of 
the  Circuit  Court  for  Wayne  Coimty 
in  defendant's  favor  in  a  suit  to  restrain 
the  selling  by  defendant  of  certain  proprie- 
tary medicines  at  less  than  a  stipulated 
price,  to  restrain  it  from  mutilating  the 
boxes  in  which  such  medicines  are  put  up, 
and  to  enjoin  it  from  fraudulently  indu- 
cing wholesalers  thereof  to  breach  their 
contracts  with  plaintiff.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Keena,  IJlghtner,  &  Oxtoby, 
for  appellant: 

Complainant's  contracts  and  system  of 
conducting  its  business  are  not  void  as  be- 
ing in  restraint  of  trade  at  common  law. 

Grogan  v.  Chaffee,  156  Cal.  611,  27 
L.R.A.  (N.S.)  395,  105  Pac.  745;  Bitter- 
man  V.  Louisville  &  N.  R.  Co.  207  U.  S. 
205,  52  L.  ed.  171,  28  Sup.  Ct.  Rep.  91,  12 
A.  &  E.  Ann.  Cas.  693;  National  Phono- 
graph Co.  V.  Edison-Bell  Consol.  Phono- 
graph Co.  [1908]  1  Ch.  335. 

Under  common-law  principles,  the  own- 
er of  property  may,  in  connection  with  the 
sale  thereof,  attach  reasonable  conditions 
and  limitations  as  to  the  use  thereof  by 
the  vendee,  and  such  limitations  connected 
with  the  sale  of  the  article  do  not  render 
the  contract  void  as  being  in  restraint  of 
trade. 

Jayne  v.  Loder,  7  L.R.A.  (KS.)  984,  78 
C.  C.  A.  653,  149  Fed.  21,  9  A.  &  E.  Ann. 
Cas.  294;  Elliman  Sons  &  Co.  v.  Carring- 
ton  &  Son  [1901]  2  Ch.  275;  Board  of  Trade 
V.  Christie,  Grain  &  Stock  Co.  198  U.  S.  236, 

Note.  ^  As  *to  validity  of  contract  pro- 
vision seeking  to  control  price  at  which  an 
article  shall  be  resold,  see  note  to  Grogan 
V.  Chaffee,  27  L.R.A.(N.S.)   395. 

As  to  legality  of  combinations  .or  agree- 
ments restricting  class  of  persons  to  whom 
commodities  shall  be  sold,  or  from  whom 
thev  shall  be  bought,  see  note  to  Cleland 
V.  Anderson,  5  L.R.A.(N.S.)   136. 
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49  L.  €d.  1031,  25  Sup.  Ct.  Rep.  637 ;  Na- 
tional Phonograph  Co.  v.  Edison-Bell  Con- 
Bol.  Phonograph  Co.  supra;  Re  Greene,  62 
Fed.  104;  Whitwell  v.  Continental  Tobacco 
Co.  64  L.R.A.  689,  60  C.  C.  A.  200,  126  Fed. 
454;  Authors'  &  Newspapers'  Asso.  v. 
O'Gorman  Co.  147  Fed.  616;  Grogan  v. 
Chaffee,  supra;  Locker  v.  American  To- 
bacco Co.  195  N.  Y.  665,  88  N.  E.  289; 
Clark  V.  Frank,  17  Mo.  App.  602;  Cleveland, 
C.  C.  &  St.  L.  R.  Co.  V.  Jenkins,  174  111. 
398,  62  L.R.A.  922,  66  Am.  St.  Rep.  296, 
51  N.  E.  811;  Roller  v.  Ott,  14  Kan.  609; 
Dun  lap's  Cable  News  Co.  v.  Stone,  27  Abb. 
N.  C.  28,  15  N.  Y.  Supp.  2;  MattheAvs  v. 
Associated  Press,  61  Hun,  199,  15  N.  Y. 
Supp.  887;  Brown  v.  Rounsavell,  78  111. 
589;  Clark  v.  Crosby,  37  Vt.  188;  01m- 
stead  V.  Distilling  A  Cattle-Feeding  Co.  77 
Fed.  265 ;  Central  Shade  Roller  Co.  v.  Cush- 
man,  143  Mass.  353,  9  N.  E.  629;  Blau- 
ner  v.  Williams  Co.  36  Misc.  173,  73  N.  Y. 
Supp.  165;  Over  v.  Byram  Foundry  Co.  37 
Ind.  App.  452,  117  Am.  St.  Rep.  327,  77 
N.  E.  302;  Carter-Crume  Co.  v.  Peurrung, 
30  C.  C.  A.  174,  68  U.  S.  App.  388,  86  Fed. 
439. 

As  the  remedy  is  manufactured  by  a  se- 
cret process,  it  is  by  its  nature  a  monop- 
oly, and  the  complainant  may  fix  such 
terms  and  conditions  upon  the  9ale  there- 
of as  it  desires. 

E.  Bement  &  Sons  v.  National  Harrow 
Co.  186  U.  S.  70,  46  L.  ed.  1058,  22  Sup. 
Ct.  Rep.  747;  Gloucester  Isinglass  &  Glue 
Co.  V.  Russia  Cement  Co.  154  Mass.  92,  12 
L.R.A.  563,  26  Am.  St.  Rep.  214,  27  N.  E. 
1005;  Good  V.  Daland,  121  N.  Y.  1,  24  N. 
E.  15;  National  Phonograph  Co.  v.  Schlegel, 
64  C.  C.  A.  594,  128  Fed.  733;  Murphy  v. 
Christian  Press  Asso.  Pub.  Co.  38  App.  Div. 
426,  56  N.  Y.  Supp.  697;  O.  &  W.  Thum 
Co.  V.  Tloczynski,  114  Mich.  149,  38  L.R.A. 
200,  68  Am.  St.  Rep.  469,  72  N.  W.  140; 
Sanitas  Nut  Food  Co.  v.  Cemer,  134  Mich. 
370,  96  N.  W.  454;  Stewart  v.  Hook,  118 
Ga,  446,  63  L.R.A.  255,  45  S.  E.  369;  Ta- 
bor V.  Hoffman,  118  N.  Y.  30,  16  Am.  St. 
Rep.  740,  23  N.  E.  12;  Eastman  Co.  v. 
Reichenbach,  47  N.  Y.  S.  R.  435,  20  N.  Y. 
Supp.  110;  Simmons  Hardware  Co.  v.  Wai- 
bel,  1  S.  D.  488,  11  L.R.A.  267,  36  Am.  St. 
Rep.  755,  47  N.  W.  814;  Angle  v.  Chi- 
cago, St.  P.  M.  A  0.  R.  Co.  151  U.  S.  1,  38 
L.  ed.  66,  14  Sup.  Ct.  Rep.  240;  Board  of 
Trade  v.  Christie  Grain  &  SJock  Co.  supra; 
Hunt  V.  New  York  Cotton  Exchange,  205 
U.  S.  322,  51  L.  ed.  821,  27  Sup.  Ct.  Rep. 
529;  Bitterman  v.  Louisville  &  N.  R.  Co. 
and  National  Phonograph  Co.  v.  Edison -Bell 
Consol.  Phonograph  Co.  supra;  Quinu  v. 
Leathern  [1901]  A.  C.  495;  Barr  v.  Essex 
Trades  Council,  63  N.  J.  Eq.  101,  30  Atl. 
881 :  Garst  v.  Charles,  187  Mass.  144,  72  N. 
30  L.R.A.  (N.S.) 


E.  839;  Kinner  v.  Lake  Shore  &  M.  S.  R. 
Co.  69  Ohio  St.  339,  69  N.  E.  614;  Schu- 
bach  v.  McDonald,  179  Mo.  163,  65  L.R.A. 
136,  78  S.  W.  1020;  American  Law  Book 
Co.  V.  Edward  Thompson  Co.  41  Misc. 
396,  84  N.  Y.  Supp.  225;  Sperry  &  H.  Co. 
V.  Mechanics'  Clothing  Co.  128  Fed.  800; 
Sperry  &  H.  Co.  v.  Brady,  134  Fed.  691; 
National  Teleg.  News  Co.  v.  Western  Union 
Teleg.  Co.  60  L.R.A.  805,  66  C.  C.  A.  198, 
119  Fed.  294;  Sperry  &  H.  Co.  v.  Temple, 
137  Fed.  992;  Flaccus  v.  Smith,  199  Pa. 
128,  64  L.R.A.  640,  85  Am.  St.  Rep.  779,  48 
Atl.  894;  Wells  A  R.  Co.  v.  Abraham,  146 
Fed.  190,  affirmed  in  79  C.  C.  A.  228,  149 
Fed.  408;  Fonotipia  Limited  v.  Bradley, 
171  Fed.  951;  Dr.  Miles  Medical  Co.  v. 
Jaynes  Drug  Co.  149  Fed.  838;  Garst  v. 
Harris,  177  Mass.  72,  68  N.  E.  174;  Jayne 
V.  Loder,  7  L.R.A. (N.S.)  984,  78  C.  C.  A. 
053,  149  Fed.  21,  9  A.  &  E.  Ann.  Cas.  294; 
John  D.  Park  &,  Sons  Co.  v.  National 
Wholesale  Druggists'  Asso.  175  N.  Y.  1, 
62  L.R.A.  632,  96  Am.  St.  Rep.  578,  67  N. 
E.   136. 

Complainant's  contracts,  whereby  it  de- 
sires to  secure  uniformity  in  the  sale  of  its 
preparation,  were  not  adopted  for  the  pur- 
pose of  restraining  trade,  but  as  a  means  of 
protecting  complainant's  property,  which 
consists  of  its  secret  formula  and  the  good 
will  which  the  remedy  has  acquired  with 
the  public.  Complainant  has  only  adopted 
a  reasonable  means  of  protecting  its  prop- 
erty rights, 

Hubbard  v.  Miller,  27  Mich.  16,  15  Am. 
Rep.  153;  Buck  v.  Coward,  122  Mich.  530, 
81  N.  W.  328;   Fowle  v.  Park,  131  U.  S. 

88,  33  L.  ed.  67,  9  Sup.  Ct.  Rep.  658;  Re 
Greene,  52  Fed.  104;  National  Phonograph 
Co.  V.  Edison-Bell  Consol.  Phonograph  Co. 
supra;  W^alter  A.  Wood  Mowing  k  Reap- 
ing Co.  V.  Greenwood  Hardware  Co.  75  S. 
C.  378,  9  L.R.A.(N.S.)  601,  55  S.  E.  073, 
9  A.  &  E.  Ann.  Cas.  902;  Bancroft  v.  Union 
Embossing  Go.  72  N.  H.  402,  64  L.R.A.  298, 
57  Atl.  97 ;  Brett  v.  Ebel,  29  App.  Div.  256, 
51  N.  Y.  Supp.  573;  Wood  v.  Whitehead 
Bros.  165  N.  Y.  545,  69  N.  E.  357;  Meyer 
V.  Estes,  164  Mass.  457,  32  L.II.A.  283.  41 
N.  E.  683;  Crystal  Ice  Mfg.  Co.  v.  San  An- 
tonio Brewing  Asso.  8  Tex.  Civ.  App.  1,  27 
S.  W.  210;  State  v.  Central  R.  Co.  109  Ga, 
716,  48  L.R.A.  351,  35  S.  E.  37. 

Complainant's  contracts  are  not  void  on 
the  ground  that  they  violate  any  statute. 

E.  Bement  &  Sons  v.  National  Harrow 
Co.  and  Murphy  v.  Christian  Press  Asso. 
Pub.  Co.  supra;  Bigelow  v.  Calumet  &  H. 
Min.  Co.  167  Fed.  704;  Board  of  Trade  ▼. 
Christie  Grain  &  Stock  Co.  198  U.  S.  236, 
49  L.  ed.  1031,  25  Sup.  Ct.  Rep.  637;  Whit- 
well V.  Continental  Tobacco  Co.  64  L.R,A. 

089,  CO  C.  C.  A.  290,  12.>  Fed.  454;  Fonoti- 
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pta  Limited  v.  Bradley,  supra ;  Walsh  v. 
Dwight,  40  App.  Div.  613,  58  N.  Y.  Supp. 
91;  Walter  A.  Wood  Mowing  &  Reaping 
Co.  V.  Greenwood  Hardware  Co.  supra; 
Southern  Fire  Brick  k  Clay  Co.  v.  Garden 
City  Sand  Co.  (Lanyon  v.  Grardeu  City 
Sand  Co.)  223  111.  616,  9  L.R.A.(N.S.)  446, 
79  N.  E.  313,  7  A.  A  E.  Ann.  Cos.  50;  Heim- 
buecher  v.  Goff,  119  111.  App.  373;  Weiboldt 
V.  Standard  Fashion  Co.  80  111.  App.  67; 
Over  V.  Byram  Foundry  Co.  37  Ind.  App. 
452,  ]17  Am.  St.  Rep.  327,  77  N.  E.  302; 
Com.  V.  Grinstead,  111  Ky.  203,  66  L.R.A. 
709,  63  S.  W.  427;  Houck  v.  Wright,  77 
Miss,  476,  27  So.  616;  Yazoo  &  M.  Val- 
ley R.  Co.  V.  Searlea,  85  Miss.  520,  68 
L.R.A.  715,  37  So.  939;  Phillips  v.  lola 
Portland  Cement  Co.  61  C.  C.  A.  19,  125 
Fed.  593;  Re  Greene,  52  Fed.  104;  Ban- 
croft V.  Union  Embossing  Co.  snpra. 

Messrs.  Chamberlain,  Mny,  Dcnby  & 
Webster,  for  appellee: 

Complainant's  contracts  are  void  at  com- 
mon law. 

United  States  v.  Addyston  Pipe  &  Steel 
Co.  46  L.R.A.  122,  29  C.  C.  A.  141,  54  U. 
S.  App.  723,  85  Fed.  271;  John  D.  Park  & 
Sons  Co.  V.  Hartman,  12  L.R.A.(N.S.)  136, 
82  C.  C.  A.  168,  153  Fed.  24;  Dr.  Miles 
Medical  Co.  v.  John  D.  Park  &  Sons  Co. 
90  C.  C.  A.  579,  164  Fed.  803. 

The  common  law  does  not  grant  any 
monopoly  to  a  patentee  or  to  a  discoverer. 
This  right  arises  solely  from  an  act  of  Con- 
gress. 

John  D.  Park  &  Sons  Co.  v.  Hartman  and 
United  States  v.  Addyston  Pipe  &  Steel  Co. 
supra. 

Complainant's  contracts  are  void  under 
the  Michigan  statutes. 

Bingham  v.  Brands,  119  Mich.  255,  77  N. 
W.  940;  Hunt  v.  Riverside  Co-op.  Club, 
140  Mich.  538,  112  Am.  St.  Rep.  420,  104 
N.   W.   40. 

Defendant  purchased  the  articles  and 
obtained  the  whole  title.  A  free  right  of 
alienation  is  an  incident  to  the  general 
right  of  property  in  articles  which  pass 
from  hand  to  hand  in  the  commerce  of  the 
world. 

Co.  Litt.  §  360;  Garst  v.  Hall  &  L.  Co. 
179  Mass.  588,  55  L.R.A.  631,  61  N.  E.  219; 
John  D.  Park  &  Sons  Co.  v.  Hartman,  su- 
pra; Elliman  Sons  &  Co.  v.  Carrington  & 
Son   [1901]  2  Ch.  275. 

Complainant's  system  of  contracts  deals 
with  the  manufactured  product  of  its  se- 
cret process,  and  not  the  secret  process  it- 
self. Hence,  the  system  of  contracts,  be- 
ing a  restraint  upon  free  competition,  falls 
within  the  common-law  prohibition  of  re- 
straints of  trade. 

John  D.  Park  ft  Sons  Co.  v.  Hartman 
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and  Dr.  Miles  Medical  Co.  v.  John  D.  Park 
&  Sons  Co.  supra. 

Stone,   J.,  delivered  the  opinion  of  the 
court : 

Tlie  complainant  corporation  for  some 
years  past  has  been  engaged  in  the  manu- 
facture and  sale  of  proprietary  medicines, 
including  specially  Hill's  Cascara  Bromide 
Quinine,  a  cold  cure  in  tablet  form.  It  is 
claimed  that  this  preparation  has  acquired 
a  reputation  with  the  public  as  being  an  ef- 
ficient remedy,  and  that  the  good  will  of 
complainant  therein  is  a  property  right  of 
great  value.  Tlie  tablets  are,  and  since  the 
year  1900  continuously  have  been,  put  up 
by  complainant  in  a  distinctive  package 
and  dress.  These  tablets  are  made  under 
and  in  pursuance  of  a  secret  formula 
which  is  the  sole  property  of  complainant, 
and  it  has  the  exclusive  right  to  the  for- 
mula under  which  the  tablets  are  made,  and 
also  to  the  name  of  the  preparation,  and  to 
the  peculiar  or  distinctive  dress  in  which 
it  has  been  marketed  by  complainant.  It 
is  also  claimed  that  the  demand  for  this 
article  has  been  created  with  the  consum- 
ing public  by  its  merits,  and  by  extensive 
advertising  on  the  part  of  complainant. 
There  are  upon  the  market  available  to  the 
public  quantities  of  other  preparations  in 
tablet  form,  for  similar  purposes,  and 
many  druggists  throughout  the  country 
put  up  and  sell  similar  preparations  on 
their  own  account.  Tlie  price  of  com- 
plainant's said  preparation  to  the  consumer 
is  25  cents  for  a  small  box,  and  complain- 
ant has  at  all  times  sold  its  preparation 
at  fixed  prices.  The  policy  of  tlie  com- 
plainant has  been  to  refuse  to  sell  its  prep- 
aration to  any  dealer  upon  more  favorable 
terms  than  to  others,  to  discourage  the  giv- 
ing of  secret  rebates  upon  its  goods  by  the 
jobber  to  the  retail  druggist,  and  to  require 
the  sale  of  its  preparation  at  the  equal 
price  aforesaid  to  the  consuming  public.  The 
bill  states  that,  since  the  spring  of  1905, 
said  preparation  has  been  sold  only  upon 
what  is  known  as  the  direct  contract  plan. 
Each  carton  or  dozen  boxes  of  said  prep- 
aration is  marked  with  a  distinctive  serial 
number,  and  each  box  contained  in  each 
carton  is  similarly  identified,  and  in  each 
carton  there  is  placed  a  record  card  which, 
under  said  direct  contract  plan,  is  re- 
turned to  complainant  by  the  wholesale 
druggist  upon  a  sale  of  said  preparation, 
showing  to  whom  said  preparation  has  been 
sold.  ■  That,  as  a  part  of  said  direct  con- 
tract plan,  complainant  enters  into  a 
direct  retail  agency  contract  with  any  and 
all  retail  druggists  who  are  desirous  of 
selling  its  preparations.  That  no  discrimi- 
nation is  made  by  complainant,  and  that  all 
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druggists  are  given  full  opportunity  of 
signing  said  contract,  and  of  obtaining 
complainant's  preparation  at  fixed  and  uni- 
form prices.  That,  under  a  contract  with 
the  wholesale  druggist,  said  preparation 
can  be  sold  and  delivered  only  to  druggists 
who  have  entered  into  a  contract  with  com- 
plainant. Said  retail  agency  contract  con- 
tains the  following  provisions:  'In  consid- 
eration whereof  said  retail  dealer  bereby 
agrees  not  to  sell  or  furnish  at  any  price 
the  said  proprietary  medicines  to  wholesale 
or  retail  dealers  not  accredited  agents  of 
said  company;  nor  to  any  other  person, 
firm,  or  corporation  at  less  than  the  retail 
price  fixed  by  the  said  W.  H.  Hill  Company 
and  printed  upon  each  package."  The  retail 
price  of  Hill's  Cascara  Bromide  Quinine  is 
fixed  by  said  contract  at  25  cents  a  box. 
The  said  wholesale  agency  contract  con- 
tains the  following  clause:  "In  con- 
sideration whereof  said  wholesale  dealer 
covenants  and  agrees  not  to  furnish  or  sell 
any  of  the  proprietary  remedies  manufac- 
tured by  the  said  W.  H.  Hill  Company  to 
any  persons,  firms,  or  corporations,  to 
whom  said  W.  H.  Hill  Company  may,  at 
any  time,  notify  said  wholesale  dealer  not 
to  sell  any  of  its  medicines." 

The  bill  further  states  that  contracts 
had  been  signed  by  complainant  with  more 
than  1,500  retail  druggists  in  the  state  of 
Michigan,  and  that  the  purpose  of  said 
method  of  selling  complainant's  preparer 
tion  was  to  prevent  secret  rebates  in  prices 
and  discrimination  on  the  part  of  whole- 
sale druggists  and  others  in  favor  of  or 
against,  particular  retail  druggists,  and  to 
prevent  cutting  of  prices  and  demoralization 
of  trade,  and  the  injury  which  would  re- 
sult therefrom  to  the  reputation  and  good 
|i/ill  of  complainant's  business,  and  espe- 
cially to  its  said  preparation.  That  tiie 
said  plan  of  sale  of  said  preparation  has 
been  generally  adopted,  and,  with  few  ex- 
ceptions, said  wholesale  druggists  and  re- 
tail druggists  have  observed  the  terms  of 
said  contract,  and  especially  that  said 
preparation  has  been  sold  at  the  uniform 
price  of  25  cents  a  box.  That  on  or  about 
March  1,  1906,  the  defendant  executed  with 
complainant  one  of  said  retail  agency  con- 
tracts, and  in  pursuance  thereof  defendant 
secured  in  the  usual  course  of  business, 
through  the  wholesale  dealer,  such  quanti- 
ties of  said  preparation  as  it  desired,  and, 
as  far  as  complainant  was  advised,  defend- 
ant observed  the  terms  of  said  contract  until 
November,  1907,  or  thereabouts.  That  in 
the  month  of  December,  1907,  said  defend- 
ant notified  complainant  that  it  desired  to 
cancel  said  contract  of  March  1,  1906,  and 
it  was  thereupon  surrendered  by  defendant. 
That  on  or  about  January  10,  1908,  defend- 
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ant  began  advertising  in  the  Detroit  papers 
that  it  was  selling  Hill's  Cascara  Bromide 
Quinine  at  20  cents  a  box.  That  defendant 
did  sell  complainant's  preparation  at  this 
price,  and  in  all  such  sales,  before  the  filing 
of  the  bill  of  complaint,  as  far  as  appears, 
the  serial  number  printed  on  the  side  of  the 
small  boxes  was  obliterated. 

It  is  claimed  that  the  defendant^  after 
canceling  its  contract  with  complainant, 
knowing  that  it  could  not  secure  complain- 
ant's goods  from  wholesale  dealers  who 
were  advised  of  the  cancelation  of  the  con- 
tract, did  not  buy  its  goods  in  Detroit,  but 
obtained  them  in  Boston  and  in  New  York 
from  wholesale  jobbers  who  undoubtedly 
sold  to  it  under  the  impression  that  it  was 
still  under  contract  with  complainant;  that 
the  defendant,  well  knowing  the  situation 
and  desiring  to  cover  up  its  fraud  in  thus 
securing  the  goods,  obliterated  the  num- 
bers, as  above  stated.  The  complainant 
asked  the  court  to  enjoin  defendant  from 
selling  its  said  preparation  at  a  price  less 
than  25  cents  a  box;  also  from  securing  for 
sale  complainant's  preparation,  by  inducing 
a  breach  of  contract  on  the  part  of  the 
wholesale  dealers  or  others  under  contract 
relations  with  complainant;  and  also  from 
mutilating  the  boxes  containing  said  prep- 
aration. In  its  answer  the  defendant  de- 
nied that  the  purpose  of  the  method  of  sell- 
ing complainant's  preparation  was  as  set 
forth  in  the  bill,  but  avers  that  the  pur- 
pose was  to  keep  the  selling  price  of  the 
article — then  an  article  of  common  use  in 
the  state, — at  a  fixed  and  graduated  figure 
in  order  to  create  a  monopoly,  and  secure 
the  profits  of  that  monopoly;  that  the  pur- 
pose and  eiTect  of  said  method  of  selling 
complainant's  preparation,  and  the  con- 
tracts incident  to  said  method,  formed, 
among  the  wholesale  and  retail  dealers  en- 
tering into  said  contract,  a  combination 
or  trust  to  carry  out  a  restriction  in  trade 
or  commerce,  and  control  the  price  of  said 
commodity,  and  prevent  free  competition 
among  and  between  said  wholesale  and  re- 
tail dealers  so  combining,  and  free  compe- 
tition between  such  wholesale  and  retail 
dealers  and  other  independent  dealers  who 
may  be  desirious  of  competing;  and  that 
complainant's  method  of  selling  its  prepara- 
tion had  in  fact  resulted  in  practically  a 
complete  monopoly  of  the  trade  and  com- 
merce in  said  preparation,  and  that  each 
of  said  contracts  set  forth  in  complain- 
ant's bill  was,  and  the  combination  of  said 
contracts  forming  complainant's  so-called 
method  was  also,  illegal  and  fraudulent 
as  a  restraint  of  trade  and  commerce,  both 
at  common  law  and  under  the  laws  of  the 
state  of  Michigan,  and  especially  in  viola- 
tion of  the  provisions  of  act  No.  255,  Pubu 
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Acts  1899,  Michigan,  and  are  absolutely 
void,  and  not  enforceable  either  in  law  or 
equity.  The  defendant  denied  all  fraudu- 
lent conduct,  combination,  and  collusion  as 
alleged  by  complainant,  and  averred  tliat, 
after  the  cancelation  of  said  contract,  it 
purchased  said  preparation  in  the  regular 
and  ordinary  course  of  business  in  the  open 
market.  The  complainant  offered  evidence 
tending  to  support  its  bill.  Defendant  of- 
fered DO  evidence. 

The  secretary  of  the  complainant  testi- 
fied, among  other  things,  that  it  had  alto- 
gether about  25,000  contracts  with  retail 
dealers  throughout  the  United  States.  That 
was  only  an  estimate. 

On  cross-examination  he  testified  as  fol- 
lows: 

The  primary  purpose  of  the  contract 
plan  evidenced  by  the  exhibits  is  to  fix  the 
price  of  Hill's  Cascara  Bromide  Quinine  at 
25  cents  to  the  consumer,  and  to  fix  the 
price  to  the  wholesaler  at  the  figure  fixed 
in  the  wholesale  contract.  If  the  contract 
is  lived  up  to,  there  will  be  no  competi- 
tion in  the  sale  of  Hill's  Cascara  Bromide 
Quinine,  as  far  as  the  price  is  concerned. 

Q.  What  other  competition  could  there 
be? 

A.  Well,  the  competition  of  two  jobbers 
in  one  town  getting  the  business. 

Q.  Hiow  could  they  get  the  business?  It 
is  the  same  commodity  that  they  are  try- 
ing to  sell? 

A.  Yes,  sir. 

Q.  They  are  not  allowed  to  cut  the  price? 

A.  Not  at  all. 

Q.  Then  how  would  they  get  the  business 
without   cutting   the   price? 

A.  By  personal  solicitation. 

Q.  For  the  same  article? 

A.  For  the  same  article. 

Q.  At  the  same  price? 

A,    Yes,  sir. 

Q.  And  that  is  the  only  competition  that 
you  can  think  of? 

A.  Yes  sir. 

Q.  As  I  understand  it,  the  real  purpose 
of  this  contract  system  is  to  keep  up  the 
price  of  HilVs  Cascara  Bromide  Quinine  to 
25  cents  to  the  consumer? 

A.  That   is   the   main  object. 

Q.  Under  any  and  &11  circumstances? 

A.  Yes.  We  have  about  1,800  of  these 
contracts  in  the  state  of  Michigan  at  the 
present  time,  and  at  the  time  the  bill  of 
complaint  was  filed,  we  had  something  over 
1,800.  This  includes  not  only  the  drug- 
gists, but  also,  in  the  smaller  communities, 
general  stores,  which  handle  a  great  many 
proprietary  articles.  There  are  about  1,700 
druggists  in  the  state  of  Michigan,  and  I 
would  say  of  that  number  1,500  are  boimd 
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by  the  terms  of  our  contract.  That  in- 
sures the  company  as  far  as  the  price  goes 
a  practical  monopoly  on  the  article. 

Q.  And  the  W.  II.  Hill  Company  does,  as 
a  result  of  these  contracts,  have  a  monopoly 
in  the  state  of  Michigan? 

A.  If  you  care  to  term  it  so,  yes. 

Q.  Well,  what  do  you  term  it?  Can  you 
tell  us  any  other  term  to  use  in  connec- 
tion with  it,  rather  than  monopoly? 

A.  Why,  naturally,  the  Hill  Company 
would  have  a  monopoly  of  their  own  goods. 

Q.  Well,  then,  that  term  applies  to  the 
situation? 

A.  Oh,  yes.  The  contract  which  Gray  & 
Worcester  had  with  our  company  was  can- 
celed by  mutual  consent  on  the  4th  of  De- 
cember, and,  from  that  time  until  the  pres- 
ent. Gray  &  Worcester  had  no  contract  re- 
lations with  the  company. 

Upon  the  hearing  the  learned  circuit 
judge  held  that  complainant's  contracts 
were  void  as  being  in  restraint  of  trade, 
and  a  final  decree  was  entered  dismissing 
the  bill  of  complaint.  The  complainant  has 
appealed. 

In  a  lengthy  brief,  and  in  an  able  oral 
argument,  complainant's  counsel  claim  that 
its  said  contracts  are  valid  and  enforcea- 
ble, and  that  they  are  not  in  restraint  of 
trade  at  common  law,  and  are  not  in  vio- 
lation of  any  statute.  Our  attention  has 
been  called  to  two  recent  cases  decided  by 
the  United  States  circuit  court  of  appeals 
for  tne  sixth  circuit.  The  opinions  were 
written  by  Mr.  Justice  Lurton,  and  were 
concurred  in  by  the  other  members  of  the 
court.  John  D.  Park  &  Sons  Co.  ▼.  Hart- 
man,  12  L.R.A.(N.S.)  135,  82  C.  C.  A.  158, 
153  Fed.  24;  Dr.  Miles  Medical  Co.  v. 
John  D.  Park  &  Sons  Co.  90  C.  C.  A.  579, 
104  Fed.  803.  In  the  first  case,  Hartman 
was  the  manufacturer  of  the  well-known 
proprietary  medicine  called  "Peruna."  This 
he  put  upon  the  market  through  a  system 
of  contracts  intended  to  maintain  prices. 
The  system  there  adopted  was  so  nearly 
like  the  one  we  are  here  considering  that 
it  need  not  be  here  described.  In  fact, 
complainant's  counsel  admit  that,  if  said 
opinions  of  Mr.  Justice  Lurton  are  right, 
they  expect  this  court  to  follow  them 
as  decisive  of  the  case.  An  examina- 
tion of  the  cases  above  referred  to,  and  of 
tlie  cases  there  cited  and  reviewed,  has 
been  made.  The  opinion  in  the  Hartman 
Case  deals  with  every  phase  of  this  case, 
ft  cites  many  authorities  and  covers  more 
than  twenty  pages,  and  its  length  prevents* 
a  full  quotation.  There  the  bill  of  com- 
plaint was  demurred  to.  The  doctrine  of 
the  case  may  be  briefly  stated  as  follows: 
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The  exemption  from  the  common-law  rule 
against  monopoly  and  .  restraint  of  trade, 
and  the  provisions,  of  the  Federal  anti-trust 
act  of  July  2,  1890,  chap.  647,  20  Stat,  at  L. 
209  (U.  S.  Comp.  Stat.  1901,  p.  3200), 
which  has  been  extended  to  contracts  af- 
fecting the  sale  and  resale,  the  use,  or  the 
price  of  articles  made  under  a  patent,  or 
productions  covered  by  a  copyright,  does 
not  extend  also  to  articles  made  under  a  se- 
cret process  or  medicine  compounded 
under  a  private  formula.  While  the 
owner  of  the  patent  or  copyright  is  protect- 
ed in  his  exclusive  right  by  the  statute 
which  gives  him  a  monopoly,  there  is  no 
statute  which  protects  one  who  makes  or 
vends  an  article  which  is  made  by  a  secret 
process  or  private  formula,  nor,  so  long 
as  he  keeps  his  process  secret,  can  he  bring 
himself  within  the  principle  of  the  stat- 
ute which  grants  a  temporary  monopoly  in 
consideration  of  the  full  publication  of 
the  invention  or  work.  The  owner  of  a  se- 
cret process  or  formula  is  not  protected 
by  law  in  his  secret,  but  he  may  protect 
himself  by  contract  aguinst  its  disclosure 
by  one  to  whom  it  is  communicated  in  con- 
fidence, or  restrict  its  use  by  such  person, 
and  such  contracts  are  not  in  restraint  of 
trade,  because  of  the  character  of  the 
property  right  in  the  secret,  which  would 
be  destroyed  by  its  disclosure,  and  because 
it  is  not  in  itself  an  article  of  commerce; 
but  such  considerations  do  not  apply  to 
contracts  for  the  sale  of  the  manufactured 
product,  which  do  not  involve  a  disclosure 
of  the  secret,  and  such  contracts  are  with- 
in the  rules  against  restraint  of  trade. 
The  trading  stamp  and  railroad  ticket 
cases,  such  as  Sperry  &  H.  Co.  v.  J^Iechan- 
ics'  Clothing  Co.  (C.  C.)  135  Fed.  833,  and 
Nashville,  C.  &  St.  L.  R.  Co.  v.  McConnell 
(C.  C.)  82  Fed.  65,  rest  upon  the  peculiar 
character  of  the  property  rights  involved. 
Neither  concerns  the  buying  and  selling  of 
articles  of  general  commerce,  and  both  re- 
late to  things  in  the  nature  of  contracts 
personal  in  character,  and  not  to  things 
which  can  ever  become  the  subject  of  gen- 
eral trade  and  traffic. 

It  does  not  follow  because  a  secret  pro- 
cess or  formula  for  a  medicine  will  be  pro- 
tected against  betrayal  by  employees,  or 
those  to  whom  it  has  been  communicated 
in  confidence,  that  a  system  of  contracts 
for  the  control  of  all  sales  and  subsales 
of  the  medicine  wlien  once  made  will  be 
outside  of  the  rules  in  restraint  of  trade, 
simply  because  it  is  the  product  of  such 
secret  formula  or  process.  The  preparation 
when  ready  for  the. market  and  the  formula 
are  two  separate  and  distinct  thinsfs.  Free- 
dom of  traffic  in  tliat  is  consistent  with  its 
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value,  and  does  not  involve  exposure  of 
the  formula.  None  of  the  reaiions  which 
apply  to  patented  articles,  copyrighted  pro- 
ductions, or  to  restricted  disclosure  of  the 
secret  formula  itself,  apply  to  the  product 
of  the  formula.  The  cases  directly  in  point 
opposed  to  this  view  are  nisi  prius  de- 
cisions, except  one  in  the  circuit  court  of 
appeals  for  the  third  circuit.  The  fact 
that  an  article  of  commerce  is  sold  under 
a  tradename  or  in  trade  dress  affords  it 
no  exemption  from  the  common-law  or  stat- 
utory rules  against  restraint  of  trade. 

Where  the  sole  manufacturer  of  a  medi- 
cine made  in  accordance  with  a  secret  for- 
mula, but  unpatented,  sold  the  same  only 
under  a  system  of  contracts  between  him- 
self and  wholesalers  dealers  to  whom  alone 
he  sold  at  uniform  prices,  by  which  they 
bound  themselves  to  sell  at  a  certain  price, 
and  only  to  retail  dealers  designated  by 
him,  and  between  him  and  such  retail 
dealers,  by  which,  in  consideration  of 
being  so  designated,  they  bound  them- 
selves to  sell  to  consumers  only  and 
at  a  certain  price,  and  such  contracts 
had  been  entered  into,  as  the  manufacturer 
alleged,  by  a  large  majority  of  the  whole- 
sale and  retail  druggists  in  the  United 
States,  it  was  held  that  such  system  of 
contracts  was  prima  facie  illegal,  both  at 
common  law,  as  in  unreasonable  restraint 
of  trade,  and  under  the  Federal  anti-trust 
act,  as  aforesaid,  where  it  affected  inter- 
state sales,  its  purpose  and  effect  being  to 
prevent  competition  between  purchasers  of 
the  medicine,  both  wholesale  and  retail, 
and  that,  in  the  absence  of  allegation  of 
facts  showing  it  to  be  necessary  for  the 
protection  of  the  manufacturers  business, 
a  court  of  equity  would  not  aid  in  the  en- 
forcement of  the  contracts  by  granting  an 
injunction  to  prevent  a  defendant  who  was 
not  a  party  thereto,  from  buying  the  medi- 
cine from  purchasers  who  were,  and  re- 
selling the  same  at  any  price  it  might  see 
fit.  A  single  contract,  although  it  be  such 
as,  taken  alone,  may  not  be  within  the  rule 
at  common  law  against  contracts  in  re- 
straint of  trade,  which  is  one  of  a  great 
number  of  identical  contracts  made  be- 
tween the  producer  of  an  unpatented  ar- 
ticle of  commerce  and  dealers  therein,  form- 
ing a  "system"  of  contracts,  which,  taken 
as  a  whole,  materially  affects  the  public 
interests  by  stifiing  competition  and  trade 
in  said  article,  is  an  unreasonable  restraint, 
and  within  the  rule  at  common  law  against 
contracts  in  restraint  of  trade,  if,  from  an 
examination  of  the  workings  of  the  whole 
system,  it  appears  that  the  restraint  is 
actually,  tnough  not  ostensibly,  the  main 
result   and   object  of   the  system  of   con- 
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tracts,  and  not  merely  ancillary  or  in- 
cidental to  another  and  legitimate  object. 
In  view  of  the  evidence  in  this  case  show- 
ing the  number  and  scope  of  the  contracts, 
and  the  establishment  of  a  "system/'  the 
following  excerpt  from  the  opinion  in  the 
Hartman  Case  is  pertinent:  "Assuming 
that  these  contracts  operate  only  as  a  par- 
tial, and  not  a  general,  restraint, — a  ques- 
tion which  we  do  not  concede, — and  that 
they  are  properly  to  be  considered  as  cove- 
nants ancillary  to  a  principal  contract,  are 
the  restraints  thereby  imposed  necessary  to 
protect  the  complainant  in  his  retained 
business,  or  to  protect  him  from  an  unjust 
use  of  the  articles  by  the  purchaser?  In 
the  first  place,  we  are  to  consider  that  we 
are  not  dealing  with  a  single  contract.  The 
complainant  has  made  a  multitude  of  them 
in  identical  terms,  and  the  opposite  par- 
ties comprehend,  according  to  his  bill,  a 
largo  majority  of  the  wholesale  and  retail 
druggists  in  the  United  States.  The  rea- 
sons which  might  uphold  covenants  re- 
stricting the  liberty  of  a  single  buyer  might 
prove  quite  inadequate  when  there  are  a 
multitude  of  identical  agreements.  The 
single  covenant  might  in  no  way  affect  the 
public  interest,  when  a  large  number  might. 
So,  also,  the  question  as  to  whether  tlie  re- 
straint was  necessary  to  the  retained  busi- 
ness, and  therefore  ancillary  to  the  prin- 
cipal purpose  of  the  agreement,  or  whether 
the  restraining  covenants  were  not  the  prin- 
cipal, rather  than  the  ancillary,  matter, 
would  largely  depend  upon  the  general 
sweep  and  result  of  a  multiplication  of 
identical  contracts.  The  general  purpose 
of  each  separate  contract  is  the  regulation 
of  the  prices  and  sales  of  the  line  of  prepa- 
rations made  by  complainant.  A  common 
purpose  unites  each  covenantee  to  every 
other,  and  the  'system'  is  to  be  construed 
as  'one  piece,'  in  which  the  complainant 
and  every  assenting  dealer,  whether  whole- 
saler or  retailer,  is  a  party,  and  the  agree- 
ment of  each  such  covenantee  to  sell  only  at 
the  prices  dictated  by  the  manufacturer  con- 
stitutes one  general  scheme.  The  question 
here  is  therefore,  one  of  a  totally  different 
character  from  that  which  would  arise  if 
the  question  was  the  more  sim])le  one  pre- 
sented by  a  breach  by  a  single  covenantee. 
In  Continental  Wall  Paper  Co.  v.  Lewis 
Vbight  &  Sons  Co.  19  L.R.A.(N.S.).  143, 
78  C.  C.  A.  567,  148  Fed.  939,  where  was 
involved  a  combination  in  restraint  of 
trade,  and  where  each  wholesaler  and  re- 
tailer in  the  business  had  executed  sepa- 
rate, but  identical,  contracts  with  the  cor- 
poration representing  the  combined  manu- 
facturers, we  held  that  each  such  sepa- 
rate covenantee  was  a  party  to  the  gen- 
eral scheme  for  enhancing  prices.  This  was 
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rested  upon  the  holding  that  the  several 
agreements  constituted  one  whole.  See  al- 
so observations  of  Judge  Taft  in  L^nited 
States  V.  Addyston  Pipe  Co.  46  L.R.A.  122, 
29  C.  C.  A.  141,  85  Fed.  275,  and  of  Jus- 
tice Feckham  in  W.  W.  Montague  &  Co. 
V.  Lowry,  193  U.  S.  38,  45,  40,  48  L.  ed. 
008,  611,  612,  24  Sup.  Ct.  Rep.  307.  The 
plain  effect  of  the  'system  of  contracts,' 
the  purposed  relation  of  each  to  every  other 
being  confessed  by  the  very  description  of 
the  method  of  carrying  on  business  stated 
in  the  bill,  is  first,  to  destroy  all  competi- 
tion between  jobbers  or  wholesale  dealers 
in  selling  complainant's  preparations.  Com- 
plainant restrains  himself  by  agreeing  to 
sell  at  only  one  price,  and  to  only  such 
persons  as  will  sign  one  of  his  system  of 
contracts.  The  contracting  wholesalers  and 
jobbers  covenant  that  they  will  sell  to  no 
one  who  does  not  come  with  complainant's 
license  to  buy,  and  that  they  will  not  sell 
below  a  minimum  price  dictated  by  com- 
plainant. Next,  all  competition  between 
retailers  is  destroyed,  for  each  such  retailer 
can  obtain  his  supply  only  by  signing  one 
of  the  uniform  contracts  prepared  for  re- 
tailers, whereby  he  covenants  not  to  sell 
to  anyone  who  proposes  to  sell  again,  un- 
less the  buyer  is  authorized  in  writing  by 
the  complainant,  and  not  to  sell  at  less 
than  a  standard  price  named  in  the  agree- 
ment. Tlius,  all  room  for  competition  be- 
tween retailers,  who  supply  the  public,  is 
made  impossible.  If  these  contracts  leave 
any  room  at  any  point  of  the  line  for  the 
usual  play  of  competition  between  the  deal- 
ers in  the  product  marketed  by  complain- 
ant, it  is  not  discoverable.  Tlius,  a  com- 
bination between  the  manufacturer,  the 
wholesalers,  and  the  retailers  to  maintain 
prices  and  stifle  competition  has  been 
brought  about." 

Referring  to  the  claim  that  defendant 
knew  complainant's  plan,  and  that,  in  sell- 
ing to  defendant,  each  dealer  thereby 
breached  his  contract,  the  following  ex- 
tract from  said  opinion  is  appropriate  here: 
"That  Park  &  Sons  Company  knew  com- 
plainant's plan  of  business,  and  that,  in 
selling  to  them,  every  such  vendor  thereby 
breached  his  agreement,  is  also  charged, 
and,  for  the  purpose  of  the  demurrer,  ad- 
mitted. What  is  the  result?  Did  the  de- 
fendants by  so  purchasing,  with  knowledge 
of  the  restrictions  imposed  upon  sales, 
thereby  enter  into  contractual  relations 
with  complainant?  Manifestly  not.  Did 
thev  obtain  the  absolute  title,  notwithstand- 
ing  their  knowledge  that  the  sale  was  in 
breach  of  restrictions  imposed  upon  the 
seller?  Undoubtedly.  The  restrictions  im- 
posed by  complainant  upon  sales  and  re- 
sales, if  valid  at  all,  are  only  so  because 
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they  constitute  personal  contracts,  upon 
which  an  action  will  lie  only  against  the 
contracting  party.  Garst  v.  Hall  k  L.  Co. 
179  Mass.  588,  55  L.R.A.  631,  61  N.  E.  219. 
A  prime  objection  to  the  enforceability  of 
such  a  system  of  restraint  upon  sales  and 
prices  is  that  they  offend  against  the  ordi- 
nary and  usual  freedom  of  trafSc  in  chat- 
tels or  articles  which  pass  by  mere  delivery. 
The  right  of  alienation  is  one  of  the  es- 
sential incidents  of  a  riglit  of  general  prop- 
erty in  movables,  and  restraints  upon 
alienation  have  been  generally  regarded  as 
obnoxious  to  public  policy,  wliich  is  best 
subserved  by  great  freedom  of  trafBc  in 
such  things  as  pass  from  hand  to  hand. 
General  restraint  in  the  alienation  of  arti- 
cles, things,  chattels,  except  when  a  very 
special  kind  of  property  is  involved,  such 
as  a  slave  or  an  heirloom,  have  been  gen- 
erally held  void.  'If  a  man,'  says  Lord 
Coke,  in  Coke  on  Littleton,  §  3G0,  'be  pos- 
sessed of  a  house  or  any  other  chattel, 
real  or  personal,  and  give  his  whole  in- 
terest or  property  therein,  upon  condition 
that  the  donee  or  vendee  shall  not  alien  the 
same,  the  same  is  void,  because  his  whole 
interest  and  property  is  out  of  him,  so 
as  he  hath  no  possibility  of  reverter;  and 
it  is  against  trade  and  traffic  and  bar- 
gaining and  contracting  between  man  and 
man.'  It  is  also  a  general  rule  of  the  com- 
mon law  that  a  contract  restrictinfi:  the 
use  or  controlling  subsales  cannot  be  an- 
nexed to  a  chattel,  so  as  to  follow  the  arti- 
cle, and  obligate  the  subpurchaser  by  opera^ 
tion  of  notice." 

The  opinion  in  the  Hartman  Case  was 
written  in  March,  1907.  A  writ  of  cer- 
tiorari was  issued  by  the  Supreme  Court  of 
the  United  States  to  review  the  decision. 
But  the  writ  was  dismissed  on  December 
21,  1908,  upon  motion  of  petitioner.  After 
the  decision  of  the  Hartman  Case,  the  drug 
company  sought  to  evade  that  decision  by 
means  of  a  consignment  contract  so  called, 
and  that  case  was  before  the  same  court 
in  September,  1908.  Dr.  Miles  Medical  Co. 
V.  John  D.  Park  &  Sons  Co.  90  C.  C.  A. 
579,  164  Fed.  803.  In  this  last  case,  after 
disposing  of  the  consignment  contract.  Jus- 
tice Lurton  said:  "This  case  must,  after 
all,  turn  upon  whether  there  is  such  iden- 
tity of  character  between  the  statutory 
monopoly  of  articles  made  under  valid 
patent  or  copyright  and  articles  made  ac- 
cording to  some  private  formula,  as  to 
exempt  them  from  the  principles  which  ap- 
ply to  contracts  which  tend  to  create  a 
monopoly  or  restrain  trade,  when  the  sub- 
ject is  an  article  not  made  under  a  patent 
or  copyright  or  secret  formula.  •  •  . 
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There  are  decisions  by  most  respectable 
courts  which  hold  that  articles,  such  as 
proprietary  medicines,  are  outside  of  all 
rules  and  statutes  which  forbid  contracts 
in  restraint  of  trade,  because  they  are  made 
under  a  secret  formula.  Some,  if  not  most, 
of  these  decisions  have  been  made  in  cases 
in  which  the  Dr.  Miles  Medical  Company 
ha«  been  a  party.  They  are  cited  and  com- 
mented upon  by  this  court  in  the  case  of 
John  D.  Park  &  Sons  Co.  v.  Hartman,  12 
L.R.A.(N.S.)  135,  82  C.  C.  A.  158,  153  Fed. 
24.  They  go  upon  the  conceded  fact  that  a 
trade  secret  or  medical  formula  is  a  monop- 
oly until  discovered  by  fair  means,  and 
will  be  protected  against  abuse,  by  one  who 
learns  it  under  a  contract  limiting  its  use, 
or  in  the  confidence  of  an  employment. 
They  do  not  observe  any  distinction  be- 
tween the  necessary  monopoly  of  the  secret 
itself  and  the  imneccssary  monopoly  of  the 
articles  made  according  to  the  secret  pro- 
cess, and  offered  for  sale  and  resale  to  the 
consuming  public.  Neither  do  those  deci- 
sions recognize  any  distinction  between  the 
statutory  monopoly  accorded  to  articles 
protected  by  a  patent  or  copyright  and 
those  made  under  such  private  formula. 
.  .  ,  In  the  case  referred  to,  we  reached, 
with  unanimity,  the  conclusion  that  no 
legal,  economic,  or  moral  reason  existed 
for  regarding  contracts  in  respect  to  the 
vast  and  ever-increasing  commerce  in  pro- 
prietary medicines,  as  either  outside  of  the 
mischief  intended  to  be  remedied  by  the 
Federal  statute  against  monopolies,  or  the 
rules  of  the  common  law,  or  within  the 
statutory  protection  afforded  by  the  patent 
and  copyright  statutes.  Any  other  con- 
clusion would  be  to  sanction  a  monopoly 
in  that  class  of  goods  vastly  more  far- 
reaching  than  the  monopoly  extended  upon 
high  grounds  of  public  policy  to  the  in- 
ventor. The  statutory  monopoly  has  a  limi- 
tation of  a  few  years.  To  obtain  it,  the 
inventor  must. put  on  record  his  invention. 
At  the  end  of  the  term,  the  public  will  be 
free  to  employ  the  discovery  without  the 
burden  theretofore  imposed  as  a  compensa- 
tion to  the  inventor.  Not  so  with  the  mo- 
nopoly asked  for  by  those  who  control  the 
enormous  proprietary  trade  of  this  coimtry. 
Their  monopoly  will  go  on  forever,  and,  if 
there  be  merit  in  their  formula,  they  may 
not  only  preserve  it  through  all  time,  but 
continue  to  restrain  prices  and  prevent 
competition  in  the  sale  of  the  product. 
It  is  said  that  the  proprietor  of  such  a 
secret  remedy  need  never  communicate  his 
formula.  Concede  this.  To  say  that  he 
need  never  compound  his  medicine,  and 
that,  if  he  does,  he  need  not  sell  it  unless 


1910, 


W.  H.  HILL  CO.  V.  GRAY  &  WORCESTER. 


335 


he  chooses,  is  undoubtedly  true.  But  as 
much  may  be  said  about  any  article  which 
the  producer  may  choose  to  make  or  not 
to  make,  sell  or  not  sell,  as  he  wills.  So 
much  pertains  inherently  to  the  natural 
freedom  of  man  in  respect  to  his  own  ac- 
tions. But  if  he  elects  to  make  and  sell 
a  product  according  to  his  formula,  a  pub- 
lic interest  is  affected  if  he  be  permitted 
to  restrain  freedom  of  trade  in  the  article, 
when  it  has  once  passed  under  the  dominion 
of  a  buyer.  .  .  .  The  mere  fact  that  one 
article  or  class  of  articles  is  made  under 
an  unknown  and  private  formula,  and 
another  class  is  not,  is  an  undeniable  fact 
which  may  serve  for  some  purposes  to 
differentiate  them.  But  that  single  fact 
does  not  afTord  an  economic  reason,  and 
still  less  a  legal  reason,  for  saying  that  it 
operates  to  exempt  such  articles  from  rules 
against  unlawful  restraints  of  trade.  We 
need  not  repeat  the  argument  by  which  we 
reached  the  conclusion  that  the  system  of 
contracts  which  Hartman  sought  to  enforce 
through  the  injunctive  power  of  a  court 
of  equity  was  obnoxious  not  only  to  the 
statute  of  Congress  against  restraints  and 
monopolies  in  respect  of  interstate  trade, 
but  inimical  also  to  the  reasonable  re- 
straints which  at  common  law  may  be  im- 
posed as  ancillary  to  a  principal  contract." 

In  our  opinion  the  arguments  and  rear 
aoning  of  the  able  court  that  decided  these 
cases  meet  and  answer  every  position  ad- 
vanced by  complainant's  counsel  in  this 
case.  We  are  content  with  the  reasoning, 
the  citation,  and  review  of  authorities,  and 
the  conclusion  reached  by  that  court,  and 
we  think  that  they  are  decisive  and  con- 
trolling of  every  question  here  involved. 
We  note  in  passing  that  there  is  no  evi- 
dence in  this  record  showing  that  the  de- 
fendant purchased  any  goods  from  any 
person  or  firm  that  had  been  notified  not 
to  sell  to  it.  Crittenden  &  Company,  the 
Eastern  Drug  Company,  and  all  other 
dealers  in  contract  relation  with  complain- 
ant, had  a  right  to  sell  to  defendant,  whose 
name  was  listed,  unless  notified  not  to  do 
BO,  in  any  view  of  the  case.  But  we  place 
our  decision  upon  the  ground  that  com- 
plainant's system  of  contracts  deals  with 
the  manufactured  product  of  its  secret  pro- 
cess, and  not  with  the  process  itself,  and 
that  the  system  of  contracts,  being  a  re- 
straint upon  free  competition,  falls  within 
the  common- law  prohibition  of  restraints 
of  trade,  and  is  void. 

Having  reached  this  conclusion,  it  is  un- 
necessary to  decide  whether  or  not  such 
contracts  are  illegal  and  void  under  the 
statute  of  this  state. 

The  decree  below  will  be  affirmed,  with 
costs. 
30  L.R.A.(N.S.) 
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D.  W.  CHAMBERLAIN,  Appt. 
(—  Minn.  — ,  127  N.  W.  444.) 

Sunday  law  —  "shows"  —  picture  show. 

Under  the  rule  of  ejusdem  generis,  the 
term  "shows,"  in  §  4981,  Rev.  Laws  1905, 
which  prohibits  certain  sports  on  the  Sab- 
bath Day,  refers  to  out-of-door  amusements, 
and  a  moving  picture  exhibition,  designed  to 
illustrate  moral  subjects,  for  the  entertain- 
ment of  the  public,  when  conducted  in  an 
orderly  and  proper  manner  within  a  build- 
ing, is  not  within  the  provisions  of  the  stat- 
ute. 

(Brown  and  O'Brien,  J  J.,  dissent) 
(July  29,  1910.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Municipal  Court  of  Mankato, 
convicting  him  of  Sabbath  breaking.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  J.  Traxler,  for  appellant: 

The  statute  prohibits  serious  interruption 
of  religious  observances  only. 

Holden  v.  O'Brien,  86  Minn.  297,  90  N. 
W.  531;  Ward  v.  Ward,  76  Minn.  273,  77 
N.  W.  965. 

It  was  not  the  purpose  of  the  law  to 
enforce  religious  observances. 

State  V.  Petit,  74  Minn.  376,  77  N.  W. 
225;  State  ex  rel.  Ho.^man  v.  Justus,  91 
Minn.  447,  64;  L.R.A.  510,  103  Am.  St. 
Rep.  521,  98  N.  W.  325,  1  A.  &  E.  Ann. 
Cas.  91. 

The  statute  relates  to  outdoor  sports  and 
things  in  the  open  only. 

People  V.  Hemleb,  127  App.  Div.  356,  111 
N.  Y.  Supp.  690;  People  ex  rel.  Valensi  v. 
Lynch,  108  N.  Y.  Supp.  209;  People  ex  rel. 
Valensi  v.  Flynn,  108  N.  Y.  Supp.  208; 
Keith  &  Proctor  Amusement  Co.  v.  Bing- 
ham, 108  N.  Y.  Supp.  205;  Eden  Musee 
American  Co.  t.  Bingham,  58  Misc.  644,  108 
N.  Y.  Supp.  200;  People  v.  Finn,  67  Misc. 
659,  110  N.  Y.  Supp.  22;  William  Fox 
Amusement  Co.  v.  McCIellan,  62  Misc.  100, 
114  N.  Y.  Supp.  694. 

Mr.  G.  E.  Phillips  also  for  appellant. 

Messrs.  George  T.  Simpson,  Attorney 
General,  and  Walter  A,  Plymat,  for  the 
State: 

The  term  "shows"  must  be  construed  to 
include  exhibitions  of  the  kind  in  suit. 

Headnote  by  Lewis,  J. 

Note.  ^  As  to  amusements  prohibited  bv 
Sunday  law,  see  note  to  Ex  parte  Hull, 
post,  465. 
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People  V.  Hemleb,  127  App.  Div.  350,  111 
N.  Y.  Supp.  690;  Edwards  v.  McClellan, 
118  N.  Y.  Supp.  181;  Economopoulos  v. 
Bingham,  109  N.  Y.  Supp.  728;  Moore  v. 
Owen,  58  Misc.  332,  109  N.  Y.  Supp.  685. 

liewis,  J.,  delivered  the  opinion  of  the 
court : 

A  criminal  complaint  was  made  against 
appellant  in  the  municipal  court  in  the 
city  of  Mankato,  charging  him  with  the 
crime  of  Sabbath  breaking,  committed  as 
follows:  "That  at  the  city  of  Mankato,  Blue 
Earth  county,  Minnesota,  on  the  20th  day 
of  February,  1910,  the  same  being  the  first 
day  of  the  week,  Sunday,  D.  W.  Chamber- 
lain did  run  and  operate  a  public  show  for 
hire,  and  did  admit  the  public  thereto  gen- 
erally for  an  admission  fee  of  10  cents  each, 
against  the  peace  and  dignity  of  the  state 
of  Minnesota,  and  contrary  to  the  stat- 
ute in  such  case  made  and  provided."  It 
was  shown  by  the  uncontradicted  evidence 
at  the  trial  that  appellant  was  the  manager 
of  the  Unique  Theater,  located  and  facing 
on  one  of  the  streets  of  the  city;  that  from 
7  until  10  o'clock  Sunday  evening,  Febru- 
ary 20,  1910,  appellant  conducted  a  moving 
picture  show  in  the  theater  by  means  of  a 
canvas  or  screen  erected  upon  the  stage  and 
visible  to  the  audience.  .  On  the  occasion 
in  question  there  were  from  150  to  200  peo- 
ple present.  The  exhibition  was  accom- 
panied with  piano  music,  and  consisted  of 
a  series  of  pictures,  representing  different 
subjects.  The  pictures  were  entirely  moral, 
and  the  people  attending  were  thoroughly 
respectable  and  orderly.  The  theater  en- 
trance was  on  the  street,  but  there  were 
no  signs  visible  except  the  name  over  the 
door,  **Unique  Theater."  Tickets  were  sold 
in  the  theater  vestibule,  but  there  was  no 
calling  out  or  announcing  the  show  or  the 
sale  of  tickets. 

The  trial  court  charged  the  jury  as  fol- 
lows: "If  you  find,  from  all  the  evidence  in 
the  case,  fairly  and  carefully  considered  by 
you,  that  on  the  20th  day  of  February,  1910, 
the  defendant  conducted  a  public  exhibition 
by  operating  a  moving  picture  show  within 
a  building  on  the  public  street,  in  the  city 
of  Mankato,  by  means  of  pictures  thrown 
and  exhibited  upon  a  canvas  or  curtain,  and 
that  the  public  generally  were  invited  and 
admitted  without  discrimination  to  such 
exhibition,  and  that  an  admission  fee  was 
charged  therefor,  and  if  you  so  find  as  to 
each  and  all  of  these  things  beyond  a  rea- 
sonable doubt,  as  the  court  has  charged  you, 
you  will  then  find  the  defendant  giiilty,  as 
charged  in  the  complaint.  If  you  do  not  so 
find  beyond  a  reasonable  doubt,  as  the  court 
has  charged  you.  you  will  then  find  the  de- 
fendant not  guilty." 
30  L.R.A.(N.S.) 


The  single  question  here  submitted  is 
whether  the  moving  picture  show,  as  con- 
ducted by  appellant,  was  prohibited  by  the 
provisions  of  §§  4980  and  4981,  Rev.  Laws 
1905.  The  present  statute  is  a  condensa- 
tion of  the  several  sections  on  the  same  sub- 
ject found  in  Gen.  Stat.  1894.  Section  4980 
reads:  "The  law  prohibits  the  doing  on  the 
first  day  of  the  week  of  the  certain  acts  in 
§  4981  specified,  which  are  serious  inter- 
ruptions of  the  repose  and  religious  liberty 
of  the  community,  and  the  doing  of  any  of 
said  acts  on  that  day  shall  constitute  Sab- 
bath breaking.  ..."  That  part  of 
§  4981  necessary  to  set  out  here  reads:  "All 
hunting,  shooting,  fishing,  playing,  horse 
racing,  gaming,  and  other  public  sports, 
exercises,    and    shows." 

Does  the  word  "shows,"  eb  used  in  §  4981 , 
include  a  moving  picture  show,  or  similar 
entertainment,  when  conducted  in  a  build- 
ing where  the  only  feature  of  publicity  con- 
sists in  the  fact  that  the  public  is  invited 
to  attend  and  enter  the  building  by  means 
of  an  entrance  opening  on  a  public  street? 
Hunting,  shooting,  fishing,  playing,  horse 
racing,  and  gaming  undoubtedly  refer  to 
outdoor  life.  The  words,  "other  public 
sports,  exercises,  and  shows,"  by  reason  of 
their  association  with  what  precedes  them, 
refer  to  the  same  character  of  sports  or 
exercises;  viz.,  those  conducted  out  of  doors. 
This  is  the  proper  application  of  the  rule 
ejusdem  generis:  General  words,  following 
an  enumeration  of  particulars,  are  limited 
by  reference  to  the  preceding  particular 
enumeration,  and  are  to  be  construed  as  in- 
cluding, only  all  other  like  things.  This 
part  of  the  statute  was  taken  from  the  New 
York  Code,  and  the  appellate  division  of 
the  supreme  court  of  that  state  has  held 
that  the  term  "shows"  applies  only  to  out- 
of-doors  sports.  People  v.  Hemleb,  127  App. 
Div.  356,  111  N.  Y.  Supp.  690.  To  the  same 
effect:  Edwards  v.  McClellan  (Sup,)  118  X. 
Y.  Supp.  181;  William  Fox  Amusement  Co. 
V.  McClellan,  62  Misc.  100,  114  N.  Y.  Supp. 
594;  People  v.  Finn,  57  Misc.  659,  110  N.  V. 
Supp.  22;  Keith  &  Proctor  Amusement  Co. 
V.  Bingham  (Sup.)  108  N.  Y.  Supp.  205; 
Eden  Musee  American  Co.  v.  Bingham,  53 
Misc.  644,  108  N.  Y.  Supp.  200. 

It  has  never  been  the  legislative  policy 
in  this  state  to  strictly  enforce  the  cessa- 
tion of  all  kinds  of  works  and  amusements 
on  the  Sabbath  Day.  The  leading  principle 
all  through  the  different  enactments  upon 
the  subject  is  to  prevent  any  serious  inter- 
ruption of  the  repose  and  religious  liberty 
of  the  community.  This  means  that  it  has 
not  been  tile  intention  to  interfere  with  the 
freedom  of  the  public  in  the  pursuit  of 
amusement  and  relaxation  on  the  Sabbath 
Day,  when  it  does  not  seriously   interfere 
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with  the  rights  of  other  members  of  the  com- 
munity, who  desire  a  quiet  and  uninterrupt- 
ed observance  of  the  day.  The  policy  of 
the  legislature  is  referred  to  in  the  case  of 
Ward  V.  Ward,  76  Minn.  269,  77  N.  Y.  965, 
when  that  section  of  the  statute  was  under 
consideration  which  prohibits  all  manner 
of  public  selling  on  Sunday,  and  it  was  held 
that  it  was  the  intention  to  prevent  only 
public  selling,  and  not  a  private  or  casual 
sale,  such  as  did  not  tend  to  produce  a 
violation  of  public  order  and  the  solemnity 
of  the  day.  To  the  same  effect,  see  Holden 
V.  O'Brien,  86  Minn.  297,  90  N.  W.  531, 
where,  for  the  same  reason,  it  was  held 
that  the  statute  did  not  prohibit  the  casual 
execution  and  delivery  of  promissory  notes 
or  contracts  on  the  Sabbath  Day.  We  have 
reached  the  conclusion  that  the  exhibition, 
as  conducted  by  appellant,  is  not  within 
the  provisions  of  the  statute. 

But  it  should  be  understod  that  our  deci- 
sion is  based  on  the  evidence  of  this  par- 
ticular case,  and  it  should  not  be  under- 
stood that  moving  picture  shows  and  simi- 
lar entertainments  may  not  be  abated  under 
other  provisions  of  the  law,  when  unwhole- 
some in  character  or  when  improperly  con- 
ducted. 

Reversed. 

Brown,  J.,  dissenting: 

I  dissent.  The  decision  in  this  case  opens 
the  door  to  all  Sunday  theaters,  on  condi- 
tion that  their  exhibitions  and  performances 
be  of  a  moral  nature  and  orderly  conducted. 
The  statutes  do  not  so  read.  They  contain 
no  such  reservation,  but,  on  the  contrary, 
expressly  prohibit  on  the  Sabbath  Day, 
without  qualification,  all  public  shows  and 
exhibitions,  regardless  of  their  character 
or  the  manner  in  which  they  are  conducted. 
Authorities  cited  from  New  York  are  not 
in  point.  In  that  state  there  are  two  stat- 
utes upon  the  subject, — one  applying  to 
outdoor  sports,  shows,  and  exhibitions,  and 
the  other  to  indoor  theatrical  performances 
of  a  certain  character,  which  are  expressly 
enumerated  in  the  statute.  A  moving  pic- 
ture show  is  not  among  the  enumerated  in- 
door shows,  and  the  courts  of  that  state 
have  held,  and  properly  so,  that  the  stat- 
utes prohibiting  outdoor  shows  do  not  ap- 
ply to  a  show  or  exhibition  of  that  kind. 
So  that  in  New  York  there  is  no  statute  pro- 
hibiting a  moving  picture  show.  In  this 
state  we  have  but  one  statute  on  the  sub- 
ject, which,  in  my  judgment,  properly  con- 
strued, applies  both  to  indoor  and  outdoor 
shows.  It  is  absurd  to  impute  to  the  legis- 
lature a  solemn  purpose  to  prohibit  Sunday 
outdoor  exercises,  and  to  protect  and  sanc- 
tion the  cheap  indoor  shows  which  arc  al- 
ways, whatever  their  character  or  tone,  dc- 
30  L.R.A.(N.S.)  22 


moralizing  to  the  youth  who  attend  them. 
The  conclusion  reached  by  the  court  in  this 
case  seems  a  severe  strain  upon  the  rules 
of  statutory  construction. 

0*Brien,  J.,  concurs  with  Brown,  J« 


NEBRASKA  SUPREMB  COURT. 

CHARLES  B.  SELDOMRIDGB 

V. 

FARMERS'    &    MERCHANTS'    BANK    ct 

al.,   Appts. 

(—  Neb.  — ,  127  N.  W.  871.) 

Sale  *  title  —  I'enunciatlon    by   vendee. 

1.  If  a  vendor,  after  selling  a  quantity  of 
corn  so  as  to  pass  title  thereto  without  ac* 
tual  delivery,  resells  it  to  another  person, 
and  executes  to  each  vendee  a  bill  of  sale 
for  one  half  of  the  grain,  the  first  vendee, 
by  accepting  the  bill  of  sale  and  waiving 
his  right  to  one  half  of  the  grain  first  sold 
to  him,  does  not  renounce  his  title  to  the 
other  half  thereof. 

Same  *  grain  from  mass  *  necessity 
for  separation. 

2.  Where  a  specified  quantity  of  grain, 
identical  in  kind  and  uniform  in  value,  is 
sold  from  a  mass,  a  separation  is  not  neces- 
sary to  vest  title,  where  the  intention  of  the 
parties  that  title  shall  pass  is  clearly  mani- 
fested. 

Same  *  without  delivery  *  title  *  find- 
ings ^  conclusiveness. 

3.  Wliether  title  to  personal  property 
sold,  but  not  actually  delivered,  passes  to 
the  vendee,  depends  upon  the  intent  of  the 
parties  to  the  transaction,  and  the  ques- 
tion of  intent  is  rather  one  of  fact  than  of 
law,  so  that  the  finding  of  the  trial  court 
upon  that  issue  in  an  action  at  law  will 
not  be  set  aside  by  this  court,  unless 
against  the  clear  weight  of  the  evidence. 

Same  —  rescission  *  stopping  payment 
on  check  for  purchase  price. 

4.  An  order  given  by  a  vendee  to  his 
banker  not  to  pay  a  check,  drawn  and  de- 
livered by  the  former  in  payment  for  chat- 
tels sold  to  him,  will  not  in  itself  work  a 
rescission  of  the  contract  of  sale. 

(September  26,  1010.) 

APPEAL  by  defendants  from  a  judgment 
of  the  District  Court  for  Kearney  Coun- 
ty   in    plaintiff's    favor    in    an    action    of 

Headnotes  by  Root,  J. 

Note.  —  See  note  to  Barber  v.  Andrews, 
26  L.R.A.  (N.S.)  1,  as  to  sufficiency  of  se- 
lection or  designation  of  goods  sold  out  of 
a  larger  lot;  and  particularly  pages  67  et 
seq.,  as  to  necessity  of  dividing  bulk  con- 
sisting of  indistinguishable  units  and 
homogeneous  mab^js. 
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replevin  to  recover  possession  of  certain 
corn.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  C  A.  Cliappell,  with  Mr.  J.  li. 
(McPheely,  for  appellants: 

The  contract  of  sale  between  Merryman 
and  the  plaintiff  was  executory,  and  the 
title  to  the  corn  did  not  pass  to  the  latter 
until  the  delivery  of  the  same;  more  es- 
pecially in  view  of  the  fact  that,  prior  to 
the  time  of  the  levy,  the  plaintiff  had  re- 
fused to  pay  for  same,  and  still  refused  at 
the  time  the  levy  was  made,  and  therefore 
repudiated  and  rescinded  the  contract. 

9  Cyc.  Law  &  Proc.  p.  244;  21  Am.  &  Eng. 
Enc.  Law,  pp.  476,  478,  481;  Bloyd  v.  Pol- 
lock, 27  W.  Va.  76;  Fry  v.  Lucas,  29  Pa. 
356;  Taylor  v.  Cole,  111  Mass.  363;  Odell  v. 
Boston  &  M.  R.  Co.  109  Mass.  50. 

Where  the  contract  is  executory,  that  is, 
where  the  property  in  the  goods-  has  not 
been  transferred  to  the  buyer,  the  breach  of 
the  contract  by  the  latter  may  consist  of  a 
refusal  to  accept  or  a  refusal  to  pay. 

21  Am.  &  Eng.  Enc.  Law,  p.  576. 

Messrs.  Adams  &  Adams  for  appellee. 

t 

Root,  J.,  delivered  the  opinion  of  the 
court: 

This  18  an  action  in  replevin  to  recover  a 
quantity  of  corn  held  by  the  defendant 
sheriff  by  virtue  of  a  levy  of  a  writ  of  at- 
tachment. The  plaintiff  prevailed,  and  the 
defendants  appeal. 

The  evidence  is  meager,  but  the  record 
discloses  that  February  28,  1908,  Clyde  Mer- 
ryman owned  2,000  bushels  of  shelled  corn, 
contained  in  several  bins  in  his  granary. 
Upon  that  date  Merryman  sold  to  the  plain- 
tiff 2,000  bushels  of  corn,  received  a  check 
for  approximately  one  half  of  the  purchase 
pfice,  and  agreed  to  deliver  the  grain  at 
the  plaintiff's  elevator  in  Axtell.  The  same 
day  Merryman  sold  in  like  manner  2,000 
bushels  of  corn  to  the  Hayes-Eames  Ele- 
vator Company,  and  received  a  check  for 
half  of  the  purchase  price.  Merryman  then 
prepared  two  bills  of  sale,  purporting  to 
convey  to  each  of  his  vendees  "one  thous- 
and bushels  of  shelled  corn  now  located  in 
the  N.  W.  i  of  section  number  28,  township 
7,  range  number  16,  Kearney  county,  Ne- 
braska." These  documents  were  given  by 
Merryman  to  his  brother-in-law,  a  Mr. 
Wells,  with  directions  to  deliver  the  corn 
to  the  respective  vendees.  Merryman  nego- 
tiated the  checks,  paid  Wells  for  delivering 
the  corn,  and  then  absconded.  In  the  fore- 
noon of  March  2d,  Wells  filed  the  bills  of 
sale  with  the  county  clerk,  informed  the 
vendees  of  the  transaction,  and  delivered 
348  bushels  of  the  corn  to  the  plaintiff.  The 
corn  was  accepted,  but  the  plaintiff  directed 
his  banker  not  to  pay  said  check.  Subse- 
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quently,  but  before  the  check  was  present- 
ed, the  order  was  rescinded,  and  the  check 
thereafter  paid  upon  presentation.  At  7 
o'clock  p.  M.  on  March  2d,  the  Farmers'  & 
Merchants'  Bank  of  Axtell  caused  an  at- 
tachment to  be  levied  on  all  of  the  unde- 
livered corn.  The  parties  waived  a  jury  and 
tried  the  case  to  the  district  court.  The 
litigants  agree  that,  if  title  to  the  652 
bushels  of  corn  vested  in  the  plaintiff  be- 
fore the  levy,  the  judgment  of  the  district 
court  should  be  affirmed.  The  litigants 
stipulated  in  open  court  during  the  trial  of 
the  case  ''that  the  corn  attached  is  the  same 
corn  that  had  been  purchased,  except  348 
bushels  that  had  been  delivered  prior  to 
the  attachment."  This  stipulation  removes 
from  the  case  any  question  concerning  the 
appropriation  of  the  corn  to  the  contract. 
If  Merryman  sold  this  corn  to  the  plain- 
tiff, and  received  his  pay  therefor,  the  sale 
was  perfect,  and  title  vested  in  the  plain- 
tiff. Manual  delivery  is  not  always  a 
condition  precedent  to  the  transfer  of  title 
to  personal  property  bargained  and  sold. 
Baker  v.  McDonald,  74  Neb.  695,  698,  1 
L.R.A.(N.S.)  474,  104  N.  W.  923.  The  chat- 
tels should  be  identified,  and,  if  they  form 
part  of  a  larger  mass,  should  generally  be 
segregated  therefrom.  In  the  case  at  bar, 
the  plaintiff  purchased  all  of  Merryman's 
corn,  so  that  segregation  was  not  necessary 
for  the  purposes  of  identification  or  appro- 
priation. The  fact  that  Merryman  twice 
sold  the  identical  corn  is  no  concern  of  the 
attaching  creditor.  By  acquiescing  in  Mer- 
ryman's resale  of  one  half  of  that  corn,  the 
plaintiff  did  not  relinquish  his  title  to  the 
remaining  fraction,  but  from  thence  forward 
the  vendees  became  tenants  in  common  of 
the  mass  of  grain.  If  it  is  conceded  that 
Merryman's  conduct  precludes  a  finding  that 
he  intended  to  transfer  to  either  vendee  ti- 
tle to  the  2,000  bushels  of  grain,  it  be- 
comes material  to  ascertain  whether  the 
parties  intended  that  title  to  1,000  bushels 
of  corn  should  vest  in  each  vendee.  If  the 
acts  and  declarations  of  a  vendor  and  a 
vendee  clearly  evince  an  intention  to  make 
an  immediate  transfer  of  title  to  a  quantity 
of  grain  sold  from  a  larger  mass  of  like 
quality  and  kind,  the  title  will  pass,  al- 
though there  may  have  been  no  separation 
of  the  quantity  sold.  Kimberly  v.  Patchin, 
19  N.  Y.  330,  75  Am.  Dec.  334;  Hurff  ▼. 
Hires,  40  N.  J.  L.  581,  29  Am.  Rep.  282; 
Horr  v.  Barker,  11  Cal.  393,  70  Am.  Dec 
791;  Wiiislow  v.  Leonard,  24  Pa.  14,  62 
Am.  Dec.  354. 

Since  the  intent  of  the  parties  must  con- 
trol in  determining  whether  a  present  vest- 
ed title  to  the  corn  passed  to  the  vendee,  the 
trier  of  fact,  in  passing  upon  that  issue, 
must  examine  the  conduct  of  the  parties  in 
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the  light  of  the  surrounding  circumstances. 
In  the  instant  case,  the  corn,  so  far  as  we 
are  advised^  was  of  uniform  quality  and 
value.  It  in  plain  that  Merryman  did  not 
intend  to  retain  title  to  the  grain,  because 
he  twice  sold  it,  then  executed  a  bill  of  sale 
to  the  plaintiff  for  one  half  of  the  corn, 
applied  the  plaintiff's  money  to  the  payment 
ot  tiie  thousand  bushels,  and  finally  abscond- 
ed. Since  Merryman  did  not  intend  to 
retain  title  to  any  of  this  corn,  but  did 
everything  possible  short  of  delivering  actu- 
al possession  thereof  to  the  plaintiff  to  vest 
that  titio  in  his  vendee,  we  are  of  opinion 
that  the  court  was  justified  in  finding  the 
title  did  in  fact  pass  to  the  plaintiff.  That 
finding  should  not  be  ignored  unless  it  is 
clearly  against  the  weight  of  the  evidence. 
Kjieeland  v.  Renner,  2  Kan.  App.  451,  43 
Pac.  95;  Graff  v.  Fitch,  68  111.  373,  11  Am. 
Rep.  85;  Towne  v.  Davis,  66  N.  H.  396,  22 
Atl.  450.  Upon  the  entire  record  we  are  ot 
opinion  that  the  evidence  sustains  the  find- 
ing of  the  trial  court. 

The  defendants  >  argue,  however,  that  the 
plaintiff,  by  stopping  payment  of  his  check, 
rescinded  his  contract;  but  we  are  of  opin- 
ion that  no  such  consequences  followed  his 
order.  The  check  was  accepted  by  Merry- 
man in  payment  for  the  grain.  If  the  check 
had  not  been  honored,  doubtless  the  vendor 
could  have  rescinded  the  contract,  but  it 
was  paid,  and  Merryman  makes  no  com- 
plaint that,  intermediate  its  execution  and 
payment,  the  plaintiff  stopped  payment 
thereof. 

Upon  the  entire  record,  we  find  no  error 
prejudicial  to  the  defendants,  and  the  judg- 
ment of  the  District  Court  is  affirmed. 


ARKANSAS  SUPREME  COURT. 

TRIGGER  BREWER,  Appt., 

V. 

STATE  OP  ARKANSAS. 

(93  Ark.  479,  125  S.  W.  127.) 

liarccny  ^  lost  property  ^  concealment 
by  finder. 

A  finder  is  not  guilty  of  larceny  because 
he  knows  or  ascertains  who  the  owner  of 
the  property  is,  and  either  denies  having 
it  or  fails  voluntarily  to  return  it. 

'  (January  31,  1910.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Independence 
County  convicting  him  of  larceny.  Re- 
Tersed. 

The  facts  are  stated  in  the  opinion. 
Mr.   S.   A.   3foore  for  appellant. 
Messrs.  Hal  L.  Norwood,  Attorney  Gen- 
eral, and  William  H.  Rector  for  the  State. 
30  L.R.A.(N.S.) 


McGulloch,  Gh.  J.,  delivered  the  opin- 
ion of  the  court: 

The  grand  jury  of  Jackson  county  re- 
turned an  indictment  against  defendant, 
Trigger  Brewer,  upon  two  counts,  one  char- 
ging him  with  the  crime  of  grand  larceny 
in  stealing  $40  in  money,  the  property  of 
J.  B.  Pritchard,  and  the  other  charging 
him  with  the  crime  of  receiving  stolen  prop- 
erty. On  a  change  of  venue  to  Independence 
county,  he  was  tried  and  convicted  of  the 
crime  of  grand  larceny,  and  appeals  to  this 
court. 

The  prosecuting  witness  testified,  in  sub- 
stance, that  he  was  a  traveling  salesman, 
and  that  one  evening  about  6:30  o'clock,  at 
Newport,  in  Jackson  county,  he  entered  the 
coach  of  a  waiting  railroad  train  standing 
at  the  station,  after  having  purchased  a 
ticket  which  he  placed  in  a  pocketbook  he 
calls  his  "credential  book,"  and  which  also 
contained  h's  money,  and  that  the  book 
was  in  the  hip  pocket  of  his  trousers;  that 
he  sat  down  beside  a  woman  and  convDrsed 
with  her  awhile,  when  defendant  came  in 
and  talked  to  the  woman  a  few  minutes, 
and  then  walked  out  of  the  train;  that  he 
saw   a   credential   book   in   the  defendant's 

Note,  ^ijarceny  of  property  found. 

This  question  was  treated  in  the  note  to 
State  v.  Hayes,  37  L.R.A.  116,  to  which  the 
present  note   is   supplementary. 

A  narrow,  but  distinctive,  phase  of  this 
question,  is  involved  in  People  v.  Hoban,  22 
L.R.A.  (N.S.)  1132,  and  the  note  thereto 
appended,  on  the  question  of  larceny  by  ap- 
propriation of  articles  of  value  concealed 
in  goods  purchased  or  in  waste  matter. 

On  the  question  of  larceny  of  money  or 
property  delivered  by  mistake,  see  the  note 
in  52  L.R.A.  136. 

One  who  has  taken,  and  is  in  possession 
of,  a  stray  animal,  has  such  a  property 
interest  in  it  that  the  taking  of  it  from  him 
may  be  larceny.  So,  ow^nership  may  be  laid 
in  him  in  an  indictment  against  another  for 
the  theft  thereof.  Maxwell  v.  Territory,  10 
Ariz.  1,  85  Pac.  116. 

One  with  whose  wife  money  is  left  by  the 
finder,  on  her  suggestion  that  it  may  be 
his,  is  guilty  of  larceny  if  he  wrongfully 
retains  it  under  the  claim  that  he  is  the 
true  owner.  Williams  v.  State,  165  Ind. 
472,  2  L.R.A.(N.S.)  248,  75  N.  E.  875. 

It  was  held  in  State  v.  Levine,  79  Conn. 
714,  10  L.R.A.(N.S.)  286,  66  Atl.  529,  that 
one  to  whom  a  lost  check  was  handed  for  in- 
formation as  to  the  owner,  and  who,  after 
learning  the  owner's  name,  by  means  of 
false  representations,  procured  the  instru- 
ment to  be  left  with  him,  and  subsequently 
appropriated  it,  was  guilty  of  larceny.  On 
another  theory  of  the  case,  it  was  held  that 
if  the  defendant  accepted  the  custody  of  the 
check  to,  deliver  it  to  its  true  owner,  and 
subsequently  appropriated  it  to  his  own  use 
with    felonious    intent,    he  was   guilty   of 
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hand  as  the  latter  left  the  train,  but  thought 
nothing  of  it  until  he  missed  his  own  book 
a  few  minutes  later;  that,  after  discovering 
the  loss  of  his  book,  he  went  out  to  look 
for  defendant,  but  did  not  find  him  until  he 
came  back  in  the  coach;  that  he  then  walked 
up  to  defendant  and  demanded  the  book; 
that  the  latter  denied  having  it,  and  that 
he  then  put  his  hand  in  defendant's  pocket 
and  drew  out  the  book,  with  the  money  still 
in  it.  The  book  contained  $40  in  money. 
There  was  other  evidence  corroborating  the 
testimony  of  this  witness  in  each  material 
feature. 

Appellant  testified  that  he  was  to  some  ex- 
tent intoxicated  that  day,  and  found  the 
pocketbook  on  the  ground  near  the  train, 
and  went  into  the  coach  with  it  in  his  hand, 


larceny.  The  court  said  that  the  taking  of 
the  check  by  the  defendant  in  tlie  lirst 
instance  was  a  lawful  and  innocent  act,  but 
that  the  felonious  intent  came  when,  hav- 
ing been  informed  of  the  name  of  the  payee, 
and  thus  having  notice  of  a  fact  which 
might  naturally  lead  to  the  discovery  of 
the  owner,  he  changed  his  attitude  in  such 
a  way  as  to  amount  to  a  new  taking,  and 
appropriated  it  to  his  own  use. 

For  another  case  of  larceny  of  property 
taken  from  the  finder,  see,  infca.  State  v. 
Dredden,  6  Penn.  (Del.)  440,  73  Atl.  3042. 
See  also  the  following  cases,  infra,  under 
"Estrays:"  Baxter  v.  State,  Landreth  v. 
State,  and  Palmer  v.  State. 

By  finder, 
—generally. 

Mere  possession  of  lost  property  is  not 
prima  evidence  of  guilt;  but  guilt  may  be 
inferred  from  the  possession  if  no  reason- 
able explanation  is  given,  and  it  is  for  the 
jury  to  determine,  under  all  the  circum- 
stances, whether  such  inference  should  be 
drawn.  State  v.  Hoshaw,  89  Minn.  307,  94 
N.  W.  873;  Palmer  v.  State,  70  Neb.  130, 
97  N.  W.  236. 

But  the  finder  of  lost  property  does  not 
commit  larceny  by  the  simple  act  of  finding 
and  taking  it  into  his  possession.  State  v. 
Stevens,  2  Penn.  (Del.)  486,  49  Atl.  174,  14 
Am.  Crim.  Rep.  401. 

The  mere  fact  that  a  person  converts  to 
his  own  use  goods  found  by  him  does  not, 
as  a  matter  of  law,  make  him  guilty  of 
theft.  The  question  of  guilt  must  be  de- 
termined by  the  jury  from  the  attending 
circumstances,  such  as  the  description  of 
goods  found,  the  place  of  finding,  the  time 
elapsing  between  the  finding  and  the  con- 
version, the  probability  of  the  owner  being 
discovered,  the  manner  of  dealing  with  the 
goods,  and  the  effort  or  want  of  effort  to 
discover  the  owner.  R.  y.  Slavin,  35  N.  B. 
388. 

The   foregoing  statements,   it  seems,   are 
applicable  where  the  a1  leered   conversion  is 
effected  by  the  pledge  of  the  found  articles 
for  a  temporary  loan.    Ibid. 
30  L.R.A.(N.S.) 


and  so  held  it  while  he  was  talking  to 
Pritchard  and  the  woman,  and  that,  after 
he  left  the  train,  he  kept  the  book  in  his 
hand  while  he  made  a  trip  over  to  a  restau- 
rant. He  testified  that  when  he  went  back 
i:ito  the  coach,  he  had  the  pocketbook  in 
his  \est  pocket,  and  when  Pritchard  took  it 
out  of  his  pocket,  said  said,  *'Tiiis  is  mine," 
he  replied,  '*If  it  is,  you  could  have  had  it 
before  now  if  you  had  said  anything  about 
it."  Other  witnesses  testified  that  they  saw 
defendant  pick  up  the  pocketbook  off  the 
ground  as  he  started  to  get  on  the  train, 
and  that  he  spoke  of  it  at  the  time.  One 
witness  said  he  remarked,  **Someone  has  lost 
this  book,"  and  another  that  he  said,  '*iiOok 
here,  what  I  have  found,"  and  another  that 


To  constitute  the  offense,  the  accused 
must  have  had  a  felonious  intent  at  the 
time  of  the  finding.  State  v.  Stevens, 
supra;  State  v.  Briscoe,  3  Penn.  (Del.)  7, 
50  Atl.  271. 

A  purse  accidentally  left  in  a  carriage  re- 
turned to  a  livery  stable  by  the  hirer  is  not 
lost,  so  as  to  require  the  application  of 
the  foregoing  rule  in  a  prosecution  for 
theft  against  one  who  found  the  purse 
upon  taking  immediate  charge  of  the  car- 
nage upon  its  return.  Moxie  v.  State,  64 
Tex.  Crim.  Rep.  529,  114  S.  W.  376. 

In  the  opinion  in  State  v.  Hinton  (Or.) 
109  Pac.  24,  involving  a  stolen  check,  there 
is  an  undercurrent  leading  to  the  nice  dis- 
tinction between  the  actual  finding  in  the 
first  instance,  when  the  article  is  taken  up, 
it  may  be  through  curiosity,  and  the  taking 
of  custody  -when  the  nature  of  the  article 
has  been  ascertained.  This  is  met  by  the 
nice  declaration  that  the  fraudulnt  intent 
must  have  been  formed  when  the  finder  took 
possession. 

But  if  the  intent  to  steal  does  not  exist  at 
the  time  of  taking  possession,  no  subse- 
quent formation  of  such  an  intent  will 
render  the  original  taking  theft.  Key  v. 
State,  37  Tex.  Crim.  Rep.  611,  40  S.  W. 
296;  Warren  v.  State  (Tex.  Crim.  Rep.) 
106  S.  W.  382;  Crouch  v.  State,  52  Tex. 
Crim.  Rep.  400,  107  S.  W.  839;  Worthing- 
ton  V.  State,  53  Tex.  Crim.  Rep.  178,  109 
S.  W.  187 ;  Rochell  v.  State,  55  Tex.  Crim. 
Rep.  152,  116  S.  W.  683. 

So,  it  is  error  to  charge  the  jury  that  if 
the  owner  of  a  lost  pocketbook  gave  a  truth- 
ful description  thereof  to  the  finder,  and 
the  latter  refused  to  give  it  to  her,  at  that 
moment  his  previous  rightful  possession 
became  larceny.  People  v.  Hendrickson, 
18  App.  Div.  404,  46  N.  Y.  Supp.  402. 

One  renting  a  store  and  finding  two 
barber  bottles  in  a  quantity  of  rubbish 
therein,  which  he  washed  and  placed  on  a 
shelf  and  left  there  for  several  months,  did 
not,  by  thereafter  selling  them,  although 
he  subsequently  denied  the  sale,  commit  the 
misdemeanor  of  theft,  to  constitute  which 
the  statute  required  that  the  accused  must 
have  intended  fraudulently  to  apply  them 
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he  said,  "I  have  found  a  book.    Do  yoti  know 
who  it  belongs  to?" 

The  court  gave  the  following,  among  oth- 
er, instructions,  over  defendant's  objec- 
tions :  "  ( 2 )  If  you  believe  from  the  evidence 
that  the  defendant  found  the  pocketbook, 
and  either  knew  or  found  out  to  whom  it 
belonged,  and  on  demand  of  the  owner  de- 
nied having  it,  or  did  not  voluntarily  return 
it  to  him,  he  would  be  guilty  of  larceny,  and 
you  should  so  find."  Defendant  asked  the 
following  instruction,  which  the  court,  over 
his  objection,  modified  by  adding  the  words 
in  italics:  "(8)  If  you  believe  from  the  evi- 
dence that  the  defendant  found  the  pocket- 
book  and  contents,  and  within  reasonable 
time  thereafter  made  inquiry  as  to  the 
ownership  thereof,  you  should  find  the  de- 
fendant not  guilty  as  charged,  unleBB  you 
further  find  thai  he  knew  or  soon  learned 
who  the  owner  toas,  and  denied  having  it.** 
Mr.  Bishop,  in  discussing  the  offense  of  lar- 
ceny in  the  finding  and  misappropriation 
of  lost  property,  says:    "Unless,  therefore. 


there  is  a  larceny  in  the  original  taking, 
there  can  be  none  committed  afterward. 
.  .  .  The  law  gives  to  the  finder  a  title 
in  lost  goods,  but  not  full  and  uncondition- 
al; and  so,  if  he  takes  them  with  the  in- 
tent to  steal  them,  he  commits  a  larceny, 
unless  this  consequence  is  prevented  by  the 
operation  of  the  principles  now  to  be  men- 
tioned. A  man,  knowing  the  owner  of  goods, 
cannot  lawfully  pick  them  up  without  re- 
turning them  to  him;  but  a  man,  not  know- 
ing the  owner,  can.  The  doctrine,  there- 
fore, is  that  if,  when  one  takes  goods  into 
his  hands,  he  sees  about  them  any  marks, 
or  otherwise  learns  any  facts,  by  which  he 
knows  who  the  owner  is,  yet  with  felonious 
intent  appropriates  them  to  his  own  use, 
he  is  guilty  oi  larceny ;  otherwise,  not.  Some 
of  the  cases  say  if  he  knows  who  the  owner 
is,  or  has  the  means  of  ascertaining;  but 
the  better  form  of  the  doctrine  is  as  just 
set  down,  because  every  man  by  advertising 
and  inquiring  can  find  the  owner  if  he  is  to 
be  found,   while  the  guilt  of  a   defendant 


to  his  own  use  at  the  time  they  came  into 
his  possession.  Siemers  v.  btate  (Tex. 
Crim.  Rep.)    65  S.  W.  334. 

bo,  a  conviction  for  the  theft  of  a  halter 
rein  is  not  supported  by  proof  that  the 
finder  thereof  sold  it  to  a  third  person,  say- 
ing that  he  had  found  it,  and  would  re- 
fund the  money  paid  if  anyone  should 
claim  it,  which  he  subsequently  did. 
Whitsel  y.  State,  49  Tez.  Crim.  Rep.  42, 
90  S.  W.  p05. 

The  Minnesota  statute  makes  one  guilty 
of  larceny,  who  finds  property  under 
circumstances  which  give  him  knowledge  or 
means  of  inquiry  as  to  the  true  owner,  if 
he  appropriates  it  to  his  own  use  without 
having  first  made  every  reasonable  effort 
to  find  the  true  owner.  In  disposing  of  a 
case  in  which  this  statute  was  invoked,  the 
Minnesota  court  held  that  both  the  belief 
that  the  owner  could  be  found  and  the  in- 
tent to  deprive  him  of  his  property  at  the 
time  of  the  finding  must  exist  to  constitute 
the  offense.    State  v.  Hoshaw,  supra. 

II  the  finder,  from  any  marks  upon  the 
article,  knows  who  the  owner  is,  or  if,  from 
the  circumstances  surrounding  the  trans- 
action, the  owner  can  be  reasonably  ascer- 
tained, then  the  fraudulent  conversion  to 
the  finder's  use  is  sufficient  evidence  to 
justify  the  jury  in  finding  a  felonious  in- 
tent. '  State  v.  Stevens,  and  State  v.  Briscoe, 
supra. 

And  the  same  rule  was  invoked  where  the 
defendant  caused  his  son,  the  actual  finder 
of  the  money,  to  deliver  it  into  his  own 
custody.  State  v.  Dredden,  6  Penn.  (Del.) 
446,  73  Atl.  1042. 

That  a  check  bears  the  name  of  the  payee 
would  seem  to  show  that  the  finder  thereof 
knew,  or  had  reasonable  means  of  knowing, 
the  owner.     State  v.  Hinton,  supra. 

Where  the  evidence  was  uncontradicted 
that  the  accused  found  the  property,  that 
30  L.R.A.(N.S.) 


he  knew  it  to  be  the  property  of  the 
rightful  owner,  and  that  he  retained  it  with 
the  expressed  purpose  of  converting  it  to 
his  own  use,  the  court  refused  to  set  aside 
his  conviction  on  the  charge  of  simple 
larceny.  Flemister  v.  State,  121  Ga.  146, 
48  S.  E.  910. 

The  omission  to  •  use  the  ordinary  and 
well-known  means  of  discovering  the  owner 
of  goods  lost  raises  a  presumption  of  fraud- 
ulent intention  more  or  less  strong,  against 
the  finder.     State  v.  Briscoe,  supra. 

A  conviction  for  the  theft  of  a  watch  was 
upheld  in  Rochell  v.  State,  56  Tex.  Crim. 
Rep.  152,  115  S.  W.  683,  where  it  appeared 
that  the  accused  found  it,  but  made  no  effort 
to  ascertain  the  owner;  that  he  wore  it  con- 
cealed until  he  moved  to  another  town, 
where  he  wore  it  in  the  ordinary  way; 
that  when  its  return  was  demanded  by  the 
sheriff,  the  accused  refused  to  surrender  it, 
but  stated  that  he  would  hold  it  for  the 
owner,  although  persons  who  were  his 
relatives  testified  that  he  stated  on  the  day 
he  came  into  possession  that  he  had 
found  it. 

— of  estrays. 

It  seems  that  an  unbranded  animal  over 
one  year  of  age,  running  at  large,  was  not, 
at  one  time  at  least,  the  subject  of  larceny 
in  Indian  territory.  Dansby  v.  United 
States,  2  Ind.  Terr.  456,  51  S.  W.  1083. 

But  so  far  as  the  necessity  for  a  con- 
temporaneous felonious  intent  is  concerned, 
the  rule  regarding  the  theft  of  estrays 
seems  to  be  the  same  as  that  relative  to 
the  finding  of  other  kinds  of  property. 

It  was  held  in  Gosler  v.  State  (Tex.  Crim. 
Rep.)  66  S.  W.  51,  that  to  constitute  theft 
of  an  estray,  the  accused  must  have  had  the 
fraudulent  intent  at  the  time  he  took  up  the 
animaL 
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must  attach  at  the  moment,  if  ever,  with- 
out depending  on  an  if."  2  Bishop,  New 
Crim.  Law,  §  882.  Prof.  Wharton  states 
the  law  on  the  subject  thus:  ''When  goods 
are  lost, — i.  c,  when  the  owner  has  no  trace 
of  them,  and  they  show  no  trace  of  the  own- 
er,— the  finder  has  such  a  special  property 
in  them  that,  according  to  tlie  now  preva- 
lent view,  as  will  presently  be  more  fully 
seen,  even  though  he  feloniously  intends 
to  appropriate  them  when  he  finds  them, 
it  is  not  larceny.  In  other  words,  the  mere 
subjective  side  is  insufficient  without  the 
objective.  To  constitute  larceny,  there  must 
be  not  only  the  intent  to  steal,  but  the  thing 
taken  must  give  on  its  face  grounds  from 
which  it  may  be  reasonably  believed  that 
the  owner  can  be  found.  If  there  be  no  in- 
dications of  ownership,  then  the  owner  may 
be  inferred  to  have  abandoned  the  goods, 
and  consequently  to  consent  to  the  finder 
taking  them.  In  this  way  we  can  reconcile 
the  position  now  before  us  with  the  position 
that  when  felonious  intent  and  trespass  are 
united  in  taking  a  thing,  there  is  larceny. 
There  is  not  trespass  in  taking  a  thing 
abandoned.''  1  Wharton,  Crim.  Law,  10th 
ed.  §  90L  In  the  note  to  §  909,  the  author 
states  the  rule  to  be,  as  in  other  larceny 
cases,  that  there  must  be  a  felonious  intent 
at  the  time  of  finding,  and  cites  many  cases 
in  support.  The  supreme  judicial  court  of 
Massachusetts,  in  an  opinion  by  Judge 
Gray,  then  chief  justice,  said:  ''The  finder 
of  lost  goods  may  lawfully  take  them  into 
his  possession,  and,  if  .he  does  so  without 
any  felonious  intent  at  that  time,  a  sub- 
sequent conversion  of  them  to  his  own  use, 
by  whatever  intent  that  conversion  is  ac- 
companied, will  not  constitute  larceny.  But 
if,  at  the  time  of  first  taking  them  into  his 
possession,    he   has   a   felonious   intent    to 


appropriate  them  to  his  own  use,  and  to 
deprive  the  owner  of  them,  and  then  knows, 
or  has  the  reasonable  means  of  knowing  or 
ascertaining,  by  marks  on  the  goods  or 
otherwise,  who  the  owner  is,  he  may  be 
found  guilty  of  larceny."  Com.  v.  Titus, 
116  Mass.  42,  i;;  Am.  Rep.  138,  1  Am.  Crim. 
Rep.  416. 

An  interesting  and  instructive  discus- 
sion on  this  subject  may  be  found  in  the 
case  of  Griggs  v.  State,  58  Ala.  425,  29  Am. 
Rep.  7 62,  where  all  the  authorities  are  re- 
viewed. Mr.  Rapalje,  in  his  work  on  Lar- 
ceny and  Kindred  Offenses  (§  52),  adopts 
the  language  of  the  Massachusetts  court 
quoted  above,  with  an  addition  which  reach- 
es to  the  precise  point  in  the  present 
case:  "The  finder  of  lost  goods  may  law- 
fully take  them  into  his  possession,  and  if 
he  does  so  without  any  felonious  intent  at 
that  time,  a  subsequent  conversion  of  them 
to  his  own  use,  by  whatever  intent  that 
conversion  is  accompanied,  will  not  consti- 
tute larceny.  Larceny  cannot  be  of  lost 
goods  by  their  finder  if  his  original  tak- 
ing was  without  a  felonious  intent,  though 
followed  by  a  felonious  asportation;  and 
a  charge  to  the  jury  that  if  the  defendant, 
when  he  found  the  property,  knew  or  had 
the  means  of  knowing  the  owner,  and  did 
not  restore  it  to  him,  but  converted  it  to 
his  own  use,  he  was  guilty  of  larceny,  is 
error,  for  the  reason  that  if  defendant,  when 
he  found  the  property,  meant  to  act  honest- 
ly with  regard  to  it,  no  subsequent  feloni- 
ous intention  could  make  him  guilty  of 
larceny."  So,  the  rule  clearly  ded'uciblo 
from  the  authorities  is  that  if  the  finder  of 
lost  articles  neither  knows  nor  has  any  in- 
mediate  means  of  ascertaining  the  owner, 
and  appropriates  them  to  his  own  use,  he 
is  not  guilty  of  larceny,  whatever  may  be 


So,  one  who  finds  an  estray  running  with 
his  cattle  is  guilty  of  larceny  if  he  takes 
it,  knowing  that  it  is  not  his  own,  with  the 
present  intent  of  wrongfully  converting  it 
to  his  own  use;  but  if  he  finds  it  and  ciires 
for  it  without  the  present  intent  wrongful- 
ly to  convert  it  to  his  own  use,  he  is  not 
guilty  of  larceny,  although  he  afterwards 
converts  it  to  his  own  use  with  intent  to 
deprive  the  owner  thereof.  Crockford  v. 
State,  73  Neb.  1,  119  Am.  St.  Rep.  870,  102 
N.  W.  70. 

The  contemporaneous  intent  necessary  to 
support  a  charge  of  theft  against  one  who 
took  up  an  estray  is  not  shown  by  proof 
that  he  claimed  to  have  bought  it;  but  that 
for  a  time  after  he  took  it  up  he  used  it 
openly,  claiming  it  as  an  estray;  and  that 
he  took  it  with  him  when  he  moved  to  an- 
other country,  and  subsequently  returned 
with  it,     Gosler  v.  State,  supra. 

One  who  appropriates  an  estray  after 
taking,  in  bad  faith,  a  simulated  bill  of  sale 
from  one  who,  he  knows,  is  not  the  owner, 
30  L.R.A.(N.S.) 


is  guilty  of  theft.  Baxter  v.  State  (Tex. 
Crim.  Rep.)  43  S.  W.  87. 

The  corpus  delicti  of  theft  has  been  held 
to  be  sufficiently  established  by  proof  that 
the  accused  took  up  an  estray,  stating  that 
he  did  so  upon  the  authority  of  one  who  as- 
serted that  it  belonged  to  a  relative  of  his 
who  was  abroad,  that  the  accused  subse- 
quently stajted  that  he  had  bought  it,  and 
that  he  thereafter  took  it  to  another  coun- 
ty and  traded  it.  Landreth  v.  State,  44 
Tex.  Crim.  Rep.  239,  70  S.  W.  758. 

An  estray  running  with  cattle  belonging 
to  the  lessee  of  a  range  is  in  the  lessee's 
possession,  and  not  that  of  the  lessor;  and 
the  latter  is  guilty  of  larceny  if  he  takes  the 
animal  with  intent  to  convert  it.  Palmer 
V.  State,  70  Neb.  130,  97  N.  W.  235. 

As  a  defense  to  theft  by  the  taking  of  an 
estray,  it  cannot  be  urged  that  the  accused 
subsequently  purchased  the  animal  from 
someone,     Landreth  ▼.  State,  supra. 
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his  intent  at  the  time.  If  he  does  know,  or 
has  the  immediate  means  of  ascertaining, 
who  the  owner  is,  there  must  be  a  felonious 
intent  to  steal  at  the  time  of  the  taking  in 
order  to  constitute  larceny;  and  a  subse- 
quently formed  intent  is  not  sufficient. 
The  instructions  hereinbefore  quoted,  given 
by  the  court,  do  not  square  with  this  rule, 
for  they  undoubtedly  conveyed  to  the  minds 
of  the  jury  the  idea  that  if  the  defendant 
either  knew  or  afterwards  ascertained  who 
the  owner  was,  and  denied  having  the 
pocketbook,  or  failed  to  voluntarily  return 
it,  this  made  him  guilty  of  larceny. 

The  eighth  instruction  requested  by  de- 
fendant was  incorrect  in  failing  to  embrace 
the  idea  of  good  faith  in  making  inquiry 
for  the  owner,  or  of  the  absence  of  a  feloni- 
ous intent  at  the  time  of  the  original 
taking,  and  the  court  might  well  have  re- 
fused the  instruction  altogether.  But  the 
modification  was  incorrect,  and  rendered  the 
whole  instruction  prejudicial  to  defendant, 
by  telling  the  jury  in  effect  that,  notwith- 
standing he  had  made  inquiry  for  the  own- 
er, if  he  afterwards  learned  who  the  owner 
was,  and  denied  having  the  pocketbook,  he 
would  be  guilty  of  larceny. 

There  was  evidence  to  warrant  a  submis- 
sion to  the  jury  of  the  questions  covered  by 
these  instructions,  and  the  error  of  the 
court  was  prejudicial.  The  court  gave  other 
correct  instructions  on  this  subject,  but 
they  were  in  conflict  with  those  quoted 
above,  and  were  therefore  calculated  to 
mislead  the  jury. 

Reversed  and  remanded  for  new  trial. 
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JULIUS  C.  WILLIAMS,  Appt., 
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J.  W.  BRICKER  et  aL 

(—  Kan.  — ,  109  Pac.  998.) 

Vendor  and  purchaser  —  unmarket- 
able title  —  what  constitutes. 

1.  A  title  need  not  in  fact  be  bad  in  or- 
der to  make  it  unmarketable  or  nonmer- 
chan table.  The  question  is  whether  a  rea- 
sonably prudent  man,  familiar  with  the 
facts  and  apprised  of  the  question  of  law 
involved,  would  accept  the  title  in  the  ordi- 
nary course  of  business;  nor  is  it  enough, 
even,  that  the  court  on  the  whole  consider 
it  good.  If  there  be  doubt  or  uncertainty 
sufficient  to  form  the  basis  of  litigation, 
the  title  is  unmarketable. 

Headnotes  by  Pobter,  J. 

Note.  —  See  note  to  Howe  v.   Coates,   4 
L.K.A.  (N.S.)    1170,  as  to  the  criterion  or 
test  of  a  marketable  title. 
30  L.R.A.{N.S.) 


Same  —  facts  —  conclusion. 

2.  In  an  action  to  recover  back  purchase 
money  for  the  failure  of  the  vendor  to  com- 
ply with  an  agreement  to  furnish  a  mar- 
ketable title,  where  the  parties  whose  pos- 
sible claims  may  affect  the  title  are  not 
before  the  court,  the  question  of  law  upon 
which  the  title  turns  will  not  be  deter- 
mined, but  the  title  will  be  deemed  unmar- 
ketable if  the  question  is  one  upon  which  it 
is  apparent  that  other  courts  might  en- 
tertain a  different  opinion. 

(July  9,  1910.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Cowley  Coimty 
in  defendants'  favor  in  an  action  brought 
to  recover  back  the  purchase  price  paid 
for  certain  lands,  as  to  which  it  was  al- 
leged defendants  had  failed  to  furnish  a 
marketable  title.     Reversed. 

llie  facts  are  stated  in  the  opinion. 

Mr.  J.  E.  Torrance,  for  appellant: 

A  good  title  means  not  merely  a  title 
valid  in  fact,  but  a  marketable  title,  which 
can  again  be  sold  to  a  reasonable  pur- 
chaser, or  mortgaged  to  a  person  of  reason- 
able prudence. 

Moore  v.  Williams,  115  N.  Y.  586,  5 
L.R.A.  654,  12  Am.  St.  Rep.  844,  22  N.  E. 
233 ;  Carter  v.  Morris  Bldg.  &  Land  Improv. 
Asso.  108  La.  143,  32  So.  473;  Hollings- 
worth  V.  Colthurst,  78  Kan.  455,  18  L.R.A. 
(N.S,)  741,  130  Am.  St.  Rep.  382,  96  Pac. 
851;  Swayne  v.  Lyon,  67  Pa.  436;  Dobbs  v. 
Norcross,  24  N.  J.  Eq.  327;  Methodist 
Episcopal  Church  Home  v.  Thompson,  20 
Jones  &  S.  321;  Howe  v.  Coates,  97  Minn. 
385,  4  L.R.A.(N.S.)  1170,  114  Am.  St.  Rep. 
723,  107  N.  W.  397. 

A  title  which  is  open  to  judicial  doubt 
is  not  a  marketable  title. 

Shriver  v.  Shriver,  86  N.  Y.  584;  Vought 
V.  Williams,  46  Hun,  638,  12  N.  Y.  S.  R. 
733. 

A  vendee  will  not  be  required  to  accept 
a  title  upon  the  court's  assurance  that  it 
is  good  and  marketable,  and  assume  the 
risk  of  contesting  the  question  in  another 
action,  wherein  the  issues  of  law  and  fact 
may  be  differently  determined  by  the  same 
or  some  other  court. 

Townshend  v.  Goodfellow,  40  Minn.  312, 
3  L.R.A.  739,  12  Am.  St.  Rep.  736,  41  N. 
W.  1056;  Heller  v.  Cohen,  15  Misc.  378, 
36  N.  Y.  Supp.  668;  Fleming  v.  Bumham, 
100  N.  Y.  1,  2  N.  E.  905;  Brokaw  v.  Duffy, 
165  N.  Y.  391,  59  N.  E.  196;  Mathews  v. 
Lightner,  85  Minn.  333,  89  Am.  St.  Rep. 
558,  88  N.  W.  992;  Ladd  v.  Weiskopf,  62 
Minn.  29,  69  L.R.A.  785,  64  N.  W.  99; 
^foore  v.  Williams,  supra;  Siigden,  Ven- 
dors, chap.  10,  §  3;  Street  v.  French,  147 
111.  342,  35  N.  E.  814;  Vreeland  v.  Blau- 
velt,  23  N.  J.  Eq.  483. 
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A  marketable  title  means  a  title  free 
from  reasonable  doubt. 

Stapylton  v.  Scott,  30  Ves.  Jr.  272; 
Austin  Y.  Barnum,  62  Minn.  136,  53  N. 
W.  1132;  Hedderly  v.  Johnson,  42  Minn. 
443,  18  Am.  St.  Rep.  521,  44  N.  W.  627; 
Richmond  v.  Koenig,  43  Minn.  480,  45  N. 
W.  1093;  Fleming  y.  Burnham,  supra* 
KJlpatrick  v.  Barron,  125  N.  Y.  751,  20 
N.  E.  926;  Holmes  v.  Woods,  168  Pa.  530, 
"32  Atl.  54;  Morrison  v.  Waggy,  43  W.  Va. 
406,  27  S.  E.  314;  Downey  v.  Seib,  102  App. 
IHv.  317,  92  N.  Y.  Supp.  431;  Muller  v. 
Palmer,  144  Cal.  305,  77  Pac.  954;  Jeffries 
V.  Jeffries,  117  Mass.  184;  Collard  v.  Samp- 
son, 1  Eq.  Rep.  262;  Wilde  v.  Fort,  4 
Taunt.  334;  Barnard  v.  Brown,  112  Mich. 
452,  67  Am.  St.  Rep.  432,  70  N.  W.  1038. 

Every  title  is  doubtful  which  invites  or 
exposes  the  party  holding  it  to  litigation. 
If  there  be  color  of  outstanding  title  which 
may  prove  substantial,  though  there  is  not 
enough  evidence  to  enable  the  court  to  say 
80,  a  purchaser  will  not  be  held  to  take  it, 
and  encounter  the  hazard  of  litigation. 

Herman  ▼.  Somers,  158  Pa.  424,  38  Am. 
St.  Rep.  851,  27  Atl.  1050;  Corbett  v. 
McGregor  (Tex.  Civ.  App.)  84  S.  W.  278; 
Frazier  v.  Boggs,  37  Fla.  307,  20  So.  245; 
Sharp  Street  Station  v.  Rother,  83  Md. 
289,  34  Atl.  843;  Daniell  v.  Shaw,  106 
Mass.  582,  44  N.  E.  991;  Swayne  v.  Lyon, 
supra;  Speakman  v.  Forepaugh,  44  Pa.  371. 

A  marketable  title  means  a  title  which  a 
reasonable  purchaser,  well  informed  as  to 
the  facts  and  their  legal  bearings,  willing 
and  anxious  to  perform  his  contract,  would, 
in  the  exercise  of  that  prudence  which 
business  men  ordinarily  bring  to  bear  on 
such  transactions,  be  willing  to  accept  and 
ought  to  accept. 

Todd  V.  Union  Dime  Sav.  Inst.  128  N. 
Y.  636,  28  N.  E.  504;  Hunting  v.  Damon, 
160  Mass.  441,  35  N.  E.  1064;  Paulmier 
Y.  Howland,  49  N.  J.  Eq.  364,  24  Atl.  208. 

A  title  should  be  reasonably  free  from 
any  doubt  which  would  interfere  with  its 
market  value. 

McPherson  v.  Schade,  149  N.  Y.  16,  43 
N.  E.  627;  Turner  v.  McDonald,  76  Cal, 
177,  9  Am.  St.  Rep.  189,  18  Pac.  262; 
Clouse's  Appeal,  192  Pa.  108,  43  Atl.  413; 
Harding  v.  Olson,  177  111.  298,  52  N.  E. 
482;  Heller  v.  Cohen,  154  N.  Y.  306,  48 
N.  E.  527;  Irving  v.  Campbell,  121  N.  Y. 
353,  8  L.R.A.  620,  24  N.  E.  821;  Griffith 
v.  Maxfield,  63  Ark.  548,  39  S.  W.  852; 
Magennis  v.  Fallon,  2  Molloy,  578;  Jordan 
V.  Poillon,  77  N.  Y.  621. 

The  title  tendered  need  not  in  fact  be 
bad,  but  it  must  either  be  defective  in  fact, 
or  BO  clouded  by  apparent  defects,  either 
in  the  record  or  by  the  proof  outside  of  the 
30  L.R.A.(N.S.) 


record,    that    prudent    men,    knowing    the 
facts,  would  hesitate  to  take  it. 

Greenblatt  v.  Hermann,  144  N.  Y.  13, 
38  N.  E.  906;  Townshend  v.  Goodfellow, 
supra. 

A  doubt  as  to  the  title  may  be  raised 
upon  a  question  of  law  or  upon  a  question 
of  fact,  or  upon  both  law  and  fact. 

Hedderly  v.  Johnson,  42  Minn.  443,  38 
Am.  St.  Rep.  521,  44  N.  W.  527;  McNutt 
V.  Nellans,  82  Kan.  424,  108  Pac.  834; 
Maupin,  Marketable  Title  to  Real  Estate, 
2d  ed.  chap.  31;  Herman  v.  Somers,  158 
Pa.  424,  38  Am.  St.  Rep.  851,  27  Atl.  1050; 
Fleming  v.  Burnham,  supra;  Vought  v. 
Williams,  120  N.  Y.  253,  8  L.R.A.  591,  17 
Am.  St.  Rep.  634,  24  N.  E.  195. 

Messrs.  Jackson  &  Noble  for  appellees. 

Porter,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff  and  defendant  J.  W.  Brick- 
er  entered  into  a  written  agreement  for  the 
purchase  and  sale  of  a  farm  in  Cowley 
county.  The  consideration  was  $35,200. 
The  plaintiff  deposited  in  the  bank  $1,000, 
which  was  to  be  paid  to  the  defendant  pro- 
vided the  defendant,  within  a  specified 
time,  should  deliver  to  the  plaintiff  a  war- 
ranty deed  for  the  real  estate,  "with  a 
good,  merchantable  abstract  of  title  to  the 
same,"  when  plaintiff  was  to  pay  the 
balance  of  the  purchase  money.  Alleging 
that  defendant  had  failed  to  furnish  such 
title,  plaintiff  brought  this  action  against 
Bricker  and  the  bank  to  recover  the  $1,000. 
Bricker  answered  with  a  general  denial  and 
a  cross  petition,  alleging  that  he  had  fully 
complied .  with  the  terms  of  the  contract, 
that  the  land  thereafter  depreciated  in  mar- 
ket value  $10  an  acre,  and  asked  damages 
in  the  sum  of  $3,200  against  the  plaintiff 
for  breach  of  the  contract.  There  was  a 
trial  to  the  court  and  a  finding  that  the 
title  tendered  was  a  good,  merchantable 
one,  that  the  averments  in  the  cross  peti- 
tion were  true,  that  the  plaintiff  had  for- 
feited the  $1,000  paid;  and  the  court  ren- 
dered a  judgment  against  him  for  $3,200 
damages  and  for  costs.  For  obvious  rea- 
sons  the  plaintiff  was  dissatisfied  with  the 
result  of  the  litigation,  and  brings  the  case 
here  for  review.  The  only  question  we 
have  to  determine  is  whether  the  defendant 
tendered  to  the  plaintiff  a  merchantable 
title. 

The  land  originally  belonged  to  Charles 
Louis  Wlltberger.  He  died,  leaving  a  will, 
which  was  duly  probated,  by  the  terms  of 
which  he  devised  to  his  wife,  Emorette  A. 
Wiltberger,  a  life  estate  in  all  his  property, 
and  provided  that  after  her  death  the  prop- 
erty should  be  equally  divided  among  his 
four  children,  Walter,  El  la,  Frank  L.,  and 
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Dora  A.  Wiltberger.  The  will  then  directed 
as  follows:  "If  any  of  my  children  shall 
die  before  my  wife,  Emorette  A.  Wiltberger, 
then  it  is  my  will  that  the  share  which 
would  go  to  my  deceased  child  or  children, 
if  living,  shall  be  divided  among  his  or 
her  children  in  equal  parts;  and  if  any  of 
said  children  shall  die  without  issue,  prior 
to  the  derath  of  my  said  wife,  then  it  is 
my  will  that  his  or  her  share  shall  be  di' 
vlded  equally  among  my  children  then 
living,  or  if  any  of  them  be  dead,  then  his 
or  her  share  equally  among  her  children/' 
After  the  death  of  Charles  Louis  Wilt- 
berger, his  widow  and  the  four  children 
named  in  the  will  conveyed  the  lands  in 
question  by  warranty  deed  to  the  defend- 
ant Bricker,  and  his  title  rests  upon  the 
will  and  this  conveyance.  The  widow  is 
still  living.  Subsequent  to  the  execution  of 
the  deed,  Frank  L.  Wiltberger  died,  leaving 
surviving  him  two  minor  children,  and  the 
doubt  or  menace  to  the  title,  if  any  exists, 
arises  by  reason  of  the  possible  claim  that 
these  children,  at  the  death  of  their  father 
before  that  of  the  widow,  took  the  title 
which  would  have  vested  in  him  if  he  had 
survived  the  widow,  and  also  the  possibility 
of  similar  claims  in  the  future  by  the  child- 
ren of  Walter,  Ella,  and  Dora  Wiltberger, 
in  the  event  the  latter  die  before  the  widow, 
leaving  children. 

The  appellee  concedes  that  the  only  ques- 
tion is  whether  the  title  was  merchantable, 
but  insists  that  whether  or  not  it  is  so  is 
always  a  question  of  law,  and  not  of  fact, 
and  that  the  only  way  by  which  this  con- 
troversy can  be  rightly  determined  is  by 
an  examination  of  the  will  in  question,  and 
a  determination  by  the  court  in  this  action 
whether  or  not,  under  the  will,  the  fee  to 
the  lands  in  question  vested  in  the  four 
children  of  the  testator  at  the  time  of  his 
death.  If  it  did,  counsel  say  the  title  is 
merchantable  and  the  judgment  must  stand. 
Such  is  not  our  understanding  of  the  law 
which  must  control  this  case.  Whether 
the  title  is  merchantable  depends  upon 
whether  it  is  free  from  reasonable  doubt. 
In  McNutt  V.  Nellans,  82  Kan.  424,  108 
Pac.  834,  it  was  said:  ''In  determining 
whether  a  title  is  so  doubtful  that  equity 
will  refuse  to  compel  a  purchaser  to  accept 
it,  the  court  is  not  required  to  pass  upon 
the  validity  of  the  title  itself;  the  parties 
whose  possible  claims  may  affect  the  title 
are  not  before  the  court,  and  no  judgment 
which  the  court  could  render  would  bind 
them.  ...  A  marketable  title  in  equity 
is  one  in  which  there  is  no  doubt  involved, 
either  as  to  matter  of  law  or  fact.  Maupin, 
Marketable  Title  to  Real  Estate,  2d  ed. 
chap.  31;  Herman  v.  Somers,  158  Pa.  424, 
38  Am.  St.'Rep.  851,  27  Atl.  1050;  Fleming 
30  L.R.A.(N.S.) 


V.  Burnham,  100  N.  Y.  1,  2  N.  E.  905; 
Vought  V.  Williams,  120  N.  Y.  253,  8  L.R.A. 
591,  17  Am.  St.  Rep.  G34,  24  N.  E.  195." 
The  same  rule  applies  where  the  question 
of  the  sufficiency  of  the  title  is  raised  in 
an  action  for  specific  performance,  for  the 
reason  that  the  distinction  which  formerly 
prevailed  between  courts  of  law  and  equity 
with  respect  to  marketable  titles  no  longer 
exists.  The  same  grounds  which  would 
justify  a  court  of  equity  in  refusing  to 
compel  the  vendee  to  accept  the  title  will 
now  support  a  judgment  to  recover  back 
the  purchase  money  paid.  Ladd  v.  Weis- 
kopf,  62  Minn.  29,  69  L.R.A.  785,  64  N.  W. 
99;  Moore  v.  Williams,  115  N.  Y.  586,  5 
L.R.A.  654,  12  Am.  St.  Rep.  844,  22  N.  E. 
233;  Howe  v.  Coates,  90  Minn.  508,  97  N. 
W.  129;  Id.,  97  Minn.  386,  4  L.R.A.(N.S.) 
1170,  114  Am.  St.  Rep.  723,  107  N.  W.  397. 
''It  is  a  great,  though  perhaps  a  common, 
mistake,  to  suppose  that  a  doubtful  title 
can  be  made  marketable  by  an  opinion  of 
a  court  on  a  case  stated  between  vendor  and 
vendee."     Pratt  v.  Eby,  67  Pa.  396,  404. 

In  Townshend  v.  Goodfellow,  40  Minn. 
312,  3  L.R.A.  739,  12  Am.  St.  Rep.  730,  41  N. 
W.  1056,  it  is  said:  "It  is  not  necessary 
that  the  title  be  shown  to  be  bad,  nor  is 
it  enough,  even,  that  the  court  may,  on  the 
whole,  consider  it  good,  if  there  be  doubt 
or  uncertainty  about  it  sufficient  to  form 
the  basis  of  litigation;  for  if  there  be  a 
doubt,  it  cannot  be  thrown  upon  the  pur- 
chaser to  contest  that  doubt.  .  .  . 
The  devisees,  including  infant  heirs,  are 
not  parties,  and  would  not  be  bound  by 
the  judgment  of  the  court  in  this  case." 

In  his  classification  of  cases  in  which  the 
title  will  be  held  doubtful,  Maupin  on  Mar- 
ketable Title  to  Real  Estate,  §  284,  enumer- 
ates those  cases:  "(1)  Where  the  prob- 
ability of  litigation  ensuing  against  the 
purchaser  in  respect  of  the  matter  in  doubt 
is  considerable;  or,  as  it  was  put  by  Alder- 
son,  B.,  where  there  is  a  'reasonable  decent 
probability  of  litigation.'  The  court,  to  use 
a  favorite  expression,  will  not  compel  the 
purchaser  to  buy  a  lawsuit.  If  there  be 
any  reasonable  chance  that  some  third  per- 
son may  raise  a  question  against  the  owner 
of  the  estate  after  the  completion  of  the 
contract,  the  title  will  be  deemed  unmar- 
ketable." "(4)  Where  the  title  depends  on 
the  construction  and  legal  operation  of  some 
ill-expressed  and  inartificial  instrument,  and 
the  court  holds  the  conclusion  it  arrives 
at  to  be  open  to  reasonable  doubt  in  some 
other  court.  Generally,  it  may  be  said 
that  the  opinion  of  the  court  upon  any 
question  of  law  on  which  the  title  depends 
will  not  render  the  title  marketable  if  the 
court  thinks  that  another  judge  or  other 
Competent  person  might  entertain  a  difTerent 
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opinion  upon  the  same  question.  Tlie  test 
as  to  whether  a  title  is  doubtful  or  not 
upon  a  question  of  law  has  been  ]ie1d  to  be 
the  certain  conviction,  of  the  court,  in  de- 
ciding the  point,  that  no  other  judge  woukl 
take  a  different  view." 

Authorities  might  be  multiplied  to  show 
that  the  rule  is  well  established  that  the 
title  tendered  need  not  in  fact  be  bad  in 
order  to  make  it  unmarketable  or  nonmer- 
chantable.  The  question  is  whether  a  rea- 
sonably prudent  man,  familiar  with  the 
facts  and  apprised  of  the  question  of  law 
involved,  would  accept  such  a  title  in  the 
ordinary  course  of  business. 

ITie  will  of  Louis  Wiltberger  clearly  ex- 
pressed the  purpose  that  his  widow  should 
take  a  life  estate  in  the  real  property  in 
question,  that  at  her  death  it  should  pass 
to  such  of  his  four  children  as  should  then 
be  living,  and  to  the  children  of  any  of 
the  four  who  had  died,  the  grandchildren 
to  take  collectively  the  shares  that  would 
have  gone  to  their  respective  parents.  Af- 
ter the  death  of  the  testator,  his  widow 
and  his  four  children  united  in  a  warranty 
eed  to  J.  W.  Bricker,  and  the  question  in- 
volved is  whether  this  deed  conveyed  a 
perfect  and  merchantable  title.  When  the 
deed  was  made  the  widow  had  a  life 
estate,  the  four  children  a  vested  re- 
mainder (subject  to  be  devested  by  their 
dying  before  the  life  estate  ended),  and 
the  children  of  these  children  (there  were 
at  least  two  of  them  then  in  being)  a  con- 
tingent remainder.  The  defendant  contends 
that  the  general  doctrine  of  Bunting  v. 
Speek,  41  Kan.  424,  3  L.R.A.  690,  21  Pac. 
288,  controls,  although  the  language  of  the 
will  there  construed  differs  materially  from 
that  of  the  will  in  this  case;  that,  under 
the  terms  of  this  will,  upon  the  death  of 
the  testator  the  fee  title  to  the  lands  vest- 
ed in  the  four  children  of  the  testator,  sub- 
ject to  the  life  estate  of  the  widow,  and  sub- 
ject to  be  devested  by  their  death  before 
the  widow,  leaving  children  surviving  them  *, 
that  the  limitation  over  to  the  children  of 
the  children,  depending,  as  it  does,  upon 
an  event  which  may  or  may  not  happen, 
cannot  have  the  effect  to  retard  the  vest- 
ing of  the  fee  in  the  children  of  the  tes- 
tator. It  is  claimed,  therefore,  that  with 
the  execution  of  the  deed,  the  life  estate 
and  the  vested  remainder  united  in  the  same 
person  and  therefore  merged  together,  and 
that  the  contingent  remainder  then  expired, 
because  there  was  no  longer  a  life  estate  to 
which  it  could  attach.  This  result  would 
doubtless  follow  where  the  unmodified  com- 
mon law  prvails.  16  Cyc.  Law  &  Proc.  p. 
656,  24  Am.  &  Eng.  Enc.  Law,  p.  413.  It 
might,  however,  be  seriously  questioned 
whether  it  follows  in  Kansas,  for  this  rea- 
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son,  among  others:  Here  the  union  of  two 
estates  in  one  person  does  not  necessarily 
result  in  a  merger.  Ft.  Scott  Bldg. 
&  L.  Asso.  V.  Palatine  Ins.  Ck>.  74 
Kan.  272,  86  Pac.  142;  Shattuck  v. 
Belknap  Sav.  Bank,  63  Kan.  443,  65 
Pac.  643.  The  merging  of  two  estates  by 
their  union  in  a  single  individual  is  pure- 
ly a  matter  of  theory.  The  two  estates  are 
conceived  as  remaining  separate  whenever 
that  view  is  to  the  advantage  of  their  hold- 
er. There  is  the  more  reason  that  they 
should  be  kept  apart  when  their  merger 
would  operate  to  the  prejudice  of  one  who 
is  not  a  party  to  the  transaction. 

"At  law,  the  rule  that  whenever  a  great- 
er estate  and  a  less  coincide  in  the  same 
person  without  any  intermediate  estate, 
the  lesAcr  is  merged,  is  invariable  and  in- 
flexible. In  equity,  the  rules  of  law  as  to 
merger  are  not  followed,  and  the  doctrine 
of  merger  is  not  favored.  Equity  will  pre- 
vent or  permit  a  merger,  as  will  best  sub- 
serve the  purposes  of  justice  and  the  ac- 
tual and  just  intent  of  the  parties.  Where- 
ever  a  merger  would  operate  inequitably, 
it*  will  be  prevented.  ...  In  equity, 
the  merger  will  be  prevented  whenever  nec- 
essary to  protect  the  rights  of  nn  innocrnt 
third  party,  or  of  the  person  in  whom  the 
estates  meet."  16  Cyc.  Law  &  Proc.  pp. 
665,  668. 

"In  equity  the  legal  rule  of  merger  is 
not  regarded  as  inflexible,  and  the  question 
whether  the  doctrine  of  merger  will  be  ap- 
plied or  not  is  determined-  by  the  intention 
of  the  party  in  wliom  the  estates  unite,  pro- 
vided that  his  intention  shall  not  be  en* 
forced  to  perpetrate  fraud  or  wrong.  .  .  . 
The  equitable  doctrine  has  superseded  the 
legal  doctrine  almost  entirely  at  this  day; 
for  in  England  the  equitable  doctrine  con- 
trols in  courts  of  law  by  statute,  while  in 
many  of  the  United  States  equitable  reme- 
dies can  be  had  in  courts  of  law."  20  Am. 
&  Eng.  Enc.  Law,  2d  ed.  pp.  590,  591. 

Merger  takes  place  when  a  greater  and  a 
less  estate  come  together  in  the  same  per- 
son, and  when  there  is  no  reason  for  their 
longer  existence  as  separate  estates.  The 
doctrine  has  its  foundation  in  the  conven- 
ience of  the  parties  interested,  and  there- 
fore, whenever  the  rights  of  strangers,  not 
parties  to  the  act  that  would  otherwise 
work  an  extinguishment  of  the  particular 
estate,  require  it,  the  two  estates  will  still 
have  a  separate  continuance  in  contempla- 
tion of  law."  Moore  v.  Luce,  29  Pa.  260, 
263,  72  Am.  Dec.  629. 

It  might  well  be  argued  that  a  merger 
ought  not  to  be  allowed  in  this  case  because 
it  would  defeat  the  purposes  of  the  tes- 
tator, and  deprive  his  grandchildren  of 
their   rights   under   the   will.     Since,   how* 
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ever,  no  decision  we  could  render  would 
bind  those  whose  possible  claims  may  afTect 
the  title,  and  any  opinion  we  might  ex- 
press would  be  merely  ohiterj  it  is  unneces- 
sary to  pass  upon  the  question  of  law  up- 
on which  the  sufliciency  of  the  title  de- 
pends. Enough  has  been  said  to  demon- 
strate that  the  question  is  one  upon  which 
other  courts  might  entertain  a  different 
opinion,  and  that,  of  itself,  is  a  sufficient 
reason  for  holding  the  title  tendered  un- 
marketable. 

The  judgment  will  be  reversed,  with  di- 
rections to  proceed  in  accordance  with 
these  views.  ^ 

All  the  Justices   concur. 

Petition  for  rehearing  denied. 


NEW  JERSEY    COURT   OF   ERRORS 
AND  APPEALS. 

ROBERT  SCHLESINGER 

V. 

FOREST  PRODUCTS  COMPANY,  PUT.  in 

Err. 

(—  N.  J.  — ,  76  Atl.  1024.) 

Corporation  —  agent  —  Impliejd  author- 
ity —  estoppel  —  notice. 

1.  In  order  that  a  corporation  may  be 
bound  by  the  acts  of  one  as  its  agent,  either 
upon  the  ground  of  an  implied  authority 
or  of  estoppel,  it  must  appear  that  the  cor- 
poration is  chargeable  with  notice  of  the 
acts  or  omissions  relied  upon  to  establish 
such  implied  authority  or  estoppel. 

Same  —  implied  notice. 

2.  Notice  to  the  person  who  is  alleged  to 
have  acted  as  agent  for  a  corporation  is 
not  such  notice  to  the  corporation  as  will 
suffice  to  bind  it  to  third  persons,  upon 
the  ground  of  implied  authority  to  him  to 
act  as  such  agent,  or  upon  the  ground  of 
estoppel. 

Principal  —  act  of  agent  —  ratification. 

3.  The  doctrine  of  ratification  is  not  ap- 
plicable to  a  case  where  the"  person  who 
makes  the  contract  was  not  at  the  time, 
and  did  not  profess  or  assume  to  be,  act- 
ing on  behalf  of  a  principal. 

Contract  —  goods  to  be  manufactured 
—  assignability. 

4.  Where  a  contract  for  the  purchase  of 
goods  to  be  manufactured  involved  personal 
confidence,  it  is  not  assignable  by  the  vend- 
or. 

(June  20,  1910.) 

ERROR  to  the  Hudson  County  circuit  of 
the  Supreme  Court  to  review  a  judg- 
ment   in    plaintiff's    favor     in    an     action 

Headnotes  by  Swayze,  J. 
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brought  to  recover  commissions  for  the 
aale  of   staves.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Albert  C.  Wall  for  plaintiff  in  error. 

Mr.  John  W.  Queen,  for  defendant  in 
error : 

Freeman  had  authority  to  bind  the  de- 
fendant company. 

M.  Groh's  Sons  v.  Groh,  80  App.  Div.  91, 
80  N.  Y.  Supp.  438;  Sheridan  Electric 
Light  Co.  V.  Chatham  Nat.  Bank,  52  Hun, 
582,  5  N.  Y.  Supp.  529 ;  Ring  v.  Long  Island 
Real  Estate  Exch.  &  Invest.  Co.  93  App. 
Div.  446,  87  N.  Y.  Supp.  082,  affirmed  in 
184  N.  Y.  553/  76  N.  E.  1107;  Hall  v. 
Herter  Bros.  83  Hun,  19,  31  N.  Y.  Supp. 
692;  Cook,  Corp.  §  712,  p.  2236;  Buck  v. 
Troy  Aqueduct  Co.  76  Vt.  75,  56  Atl.  285 ; 
York  V.  Mathis,  103  Me.  07,  68  Atl.  746; 
Sun  Printing  &  Pub.  Asso.  v.  Moore,  183 
U.  S.  642,  46  L.  ed.  366,  22  Sup.  Ct.  Rep. 
240;  Smith  v.  Delaware  &  A.  Teleg.  & 
Teleph.  Co.  64  N.  J.  Eq.  770,  58  Atl.  818; 
Demarest  v.  Spiral  Riveted  Tube  Co.  71 
N.  J.  L.  14,  .58  Atl.  161. 

A  contract  signed  by  an  individual  can 
be  proved  by  parol  evidence  to  be  a  con- 
tract made  for  and  on  behalf  of  a  corpo- 
ration. 

Towers  v.  Stevens  Cattle  Co.  83  Minn. 
243,  86  N.  W.  88;  Cotting  v.  Grant  Street 
Electric  R.  Co.  65  Fed.  545;  Jones  v.  Wil- 
liams, 139  Mo.  1,  37  L.RA.  682,  61  Am.  St. 
Rep.  436,  39  S.  W.  480,  40  S.  W.  353; 
Melledge  v.  Boston  Iron  Co.  5  Cush.  173, 
51  Am.  Dec.  59. 

The  defendant  accepted  and  adopted  the 
stave  contracts,  and  received  the  benefits 
of  plaintiff's  services,  and  is  therefore 
estopped  from  claiming  lack  of  authority  on 
the  part  of  Freeman. 

Castle  V.  Lewis,  78  N.  Y.  135;  Davies  v. 
Harvey  Steel  Co.  6  App.  Div.  166,  39  N. 
Y.  Supp.  791;  Tyler  v.  Anglo-American 
Sav.  &  L.  Asso.  30  App.  Div.  404,  52  N. 
Y.  Supp.  77;  Bennett  v.  Millville  Improv. 
Co.  67  N.  J.  L.  320,  51  Atl.  706;  Linkauf 
V.  Lombard,  137  N.  Y.  423,  20  L.R.A.  48, 
33  Am.  St.  Rep.  743,  33  N.  E.  472. 

No  one  can  avail  himself  of  the  non- 
performance of  a  condition  precedent  who 
has  himself  occasioned  its  nonperformance. 

Sibbald  v.  Bethlehem  Iron  Co.  83  N.  Y. 
378,  38  Am.  Rep.  441 ;  Mooney  v.  Elder,  50 
N.  Y.  238;  McQuillen  v.  Carpenter,  72  App. 

Note.  —  As  to  assi|;nability  of  executory 
contract  to  perform  particular  work,  as  dis- 
tinguished from  a  contract  for  personal 
services,  or  a  contract  of  sale,  see  note  to 
Atlantic  &  N.  C.  R.  Co.  v.  Atlantic  &  N.  C. 
Co.  23  L.R.A.  (X.S.)   223. 

As  to  assiirnabiiity  of  construction  or 
building  contrncts,  pee  note  to  Johnson  v. 
Vickcrs,  21  L.R.A.(N.S.)   359. 
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Div.  595,  76  N.  Y.  Supp.  556;  Vrceland  v. 
Vetterlein,  33  N.  J.  L.  249;  Cavender  v. 
Waddingham,  2  Mo.  App.  551 ;  Cheatham 
V.  Yarbrough,  90  Tenn.  77,  15  S.  W.  1070; 
Millett  V.  Barth,  18  Colo.  112,  31  Pac.  709; 
McFarland  v.  Lillard,  2  Ind.  App.  160,  60 
Am.  St.  Rep.  234,  28  N.  E.  229;  Grosse  v. 
Cooley,  43  Minn.  188,  45  N.  W.  15;  Fairly 
V.  Wappoo  Mills,  44  S.  C.  227,  29  L.R.A. 
216,  22  S.  E.  108. 

Swayze,  J.,  delivered  .the  opinion  of  the 
court  : 

This  is  an  action  to  recover  commissions 
upon  a  sale  of  the  staves,  said  to  have  been 
made  by  the  defendant  company  to  one 
Gaffinel,  a  resident  of  France.  A  careful 
statement  of  the  facts  is  required  to  make 
the  case  clear.  Victor  E.  Freeman  in  1905 
engaged  in  the  business  to  which  the 
present  defendant  afterwards  succeeded, 
lie  proposed  to  organize  a  corporation  to 
take  over  his  business,  and  on  November  4, 
1905,  the  defendant  was  incorporated  in 
New  York  state.  The  certificate  named 
Freeman,  Evans,  and  GrifSn,  the  in- 
corporators, as  the  directors  for  the  first 
year;  but  there  was  no  formal  meeting  of 
the  corporation  or  of  the  directors  until 
April  6,  1906.  Meantime  there  had  been 
negotiations  by  correspondence  between 
the  plaintiff  and  Freeman.  The  plaintiff's 
letters  were  addressed  to  the  defendant. 
Freeman's  replies  were  in  his  own  name, 
on  stationary  bearing  the  defendant's  name 
as  a  heading.  These  negotiations  resulted 
in  a  contract  on  January  10,  1906,  em- 
bodied in  a  letter  of  which  the  following  is 
a  copy: 

Gentlemen : — 

With  reference  to  previous  letters 
touching  the  question  of  commissions  upon 
orders  for  staves  for  export,  which  letters 
have  been  found  to  be  incorrect,  I  here- 
by cancel  all  those  previous  letters  and 
conditions  of  same,  as  relating  to  this  sub- 
ject, and  in  lieu  thereof  I  beg  to  affirm 
that  I  am  to  pay  you  commission  upon 
the  order  contracted  with  Mr.  Christian 
Gaffinel,  of  Cette,  France,  of  even  date,  for 
1,000,000  staves,  at  the  rate  of  one  and 
one-half  dollars  ($1.50)  upon  each  1,000 
staves,  to  be  paid  at  the  times  of,  and  in 
proportion  to,  the  periodical  part  ship- 
ments, upon  each  payment  by  the  con- 
signee. 

Very  truly  yours, 

Victor  E.  Freeman. 

Upon  the  same  day  a  contract  was  made 
between  Freeman  and  Gaffinel  for  the  sale 
of  staves  to  be  manufactured.  This  was 
in  form  a  written  proposal  by  Freeman  for 
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himself,  his  heirs  and  assigns,  to  sell 
through  Schlesinger,  and  deliver  to 
Gaffinel,  1,000,000  staves.  This  proposal 
was  signed  by  Freeman  individually  and 
accepted  by  Gaffinel.  On  January  11th, 
Schlesinger  wrote  the  Forest  Products 
Company,  calling  their  attention  to  the 
fact  that  the  letter  of  January  lOtli  re- 
ferred only  to  the  contract  for  1,000,000 
staves,  and  that  it  was  understood  that,  if 
any  further  sale  to  the  same  party  should 
be  made,  Schlesinger  should  be  entitled  to 
his  commissions  on  that  sale.  There  was 
evidence  justifying  a  finding  that  this  was 
assented  to.  A  subsequent  sale  was  made 
in  June,  1906,  which  took  the  form  of  a 
written  contract  between  Freeman  individ- 
ually and  Gaffinel.  Gaffinel  afterwards  re- 
fused to  recognize  anyone  but  Freeman  in 
the  transaction.  Only  a  portion  of  the 
staves  was  ever  delivered,  and  the  commis- 
sions on  the  purchase  price  were  paid  by 
Freeman.  There  was  evidence  from  which 
it  might  be  found  that  Freeman  was  re- 
paid this  sum  by  the  defendant. 

On  April  6,  1906,  at  a  meeting  of  the 
company,  it  was  resolved  to  proceed  to 
carry  on  the  business  for  which  it  was  in- 
corporated. Freeman  offered  to  transfer 
his  business,  including  contracts  for  the 
delivery  of  staves,  and  the  directors  adopt- 
ed a  resolhtion,  which  recited  that  it  was 
the  intention  of  the  incorporators  to  pur- 
chase and  take  over  the  business  now  being 
carried  on  by  Freeman,  and  proceeded  to 
accept  his  offer,  and  to  authorize  the  issue 
of  stock  for  the  property  to  be  transferred. 

The  learned  trial  judge  charged  the  jury 
that  the  questions  were:  (1)  Whether  the 
contracts  for  the  staves  were  made  between 
Gaffinel  and  the  company,  or  between  Gaf- 
finel and  Freeman;  (2)  whether  the  con- 
tract for  commissions  was  between 
Schlesinger  and  Freeman  or  between 
Schlesinger  and  the  defendant  company.  On 
this  point  he  added:  "The  question  re- 
solves itself  into  one  of  facts  as  to  the  in- 
tentions of  the  parties  who  were  involved 
in  this  transaction.  The  question  ij 
whether  it  was  the  intention  of  Schlesingei 
and  of  Freeman,  when  these  transactions 
took  place,  that  the  company  should  make 
the  contract,  or  whether  it  was  the  inten- 
tion of  Freeman  and  Schlesinger  that 
Freeman  individually  should  make  the  con- 
tract. If  you  shall  determine  that  the  in- 
tention was  that  Freeman  should  be  bound, 
then,  of  course,  the  company  cannot  be 
liable,  and  the  verdict  would  have  to  be 
for  the  defendant.  It  is  only  when  you 
shall  have  concluded  that  the  intention  of 
Freeman  was  to  act  for  the  company,  in 
performance  of  the  power  given  to  him  to 
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act  for  the  company,  that  the  plaintiff  can 
recover." 

He  also  charged  that,  if  Freeman  was 
acting  for  himself,  the  contract  would  be 
considered  Freeman's  contract,  and  not  the 
contract  of  the  defendant,  unless  the  com- 
pany at  some  later  time  adopted  or  as- 
sumed the  contract;  and  that  it  was  for 
the  jury  to  determine  whether  the  contract 
was  that  of  the  defendant,  through  Free- 
man, an  agent,  or  whether  it  was  adopted 
by  the  defendant  subsequently  by  some  un- 
equivocal action. 

In  short,  the  plaintiff  was  allowed  to  re- 
cover either  upon  the  theory  of  an  original 
agency  of  Freeman,  or  a  subsequent  adop- 
tion of  Freeman's  contracts  by  the  com- 
pany. 

First,  as  to  Freeman's  original  agency: 
The  fair  interpretation  of  the  charge, 
under  the  facts  of  this  case,  is  that  tlie 
defendant  was  liable  if  such  was  the  in- 
tention of  Schlesinger  and  Freeman.  It 
is  obvious  that  this  leaves  out  the  essential 
element  of  authority  from  the  defendant 
to  Freeman,  either  express,  or  implied  from 
the  defendant's  conduct,  or  arising  out  of 
estoppel.  There  is  no  evidence  of  express 
authority.  The  only  evidence  from  whicli 
an  implied  authority  could  be  inferred  is 
the  use  of  the  name  of  the  defendant  on 
stationery  and  on  the  office  door,  and  the 
only  evidence  to  justify  a  finding  that  the 
defendant  was  estopped  to  deny  Freeman's 
agency  is  the  failure  to  call  Schlesinger's 
attention  to  his  error  in  addressing  his 
communications  to  the  defendant. 

In  order  that  the  defendant  may  be 
bound  by  these  acts  and  omissions,  which 
were  acts  and  omissions  of  Freeman  alone, 
it  should  appear  that  it  was  chargeable 
with  notice  thereof,  and  failed  to  object. 
Clement  v.  Young-McShea  Amusement  Co. 
70  N.  J.  Eq.  677,  118  Am.  St.  Rep.  747,  67 
Atl.  82.  Notice  to  Freeman  was  not  notice 
to  the  company,  although  he  was  the  active 
manager,  since  his  interests  in  this  respect 
were  adverse  to  the  company,  for  they 
would  amount  to  an  appointment  of  him- 
self as  agent,  without  the  knowledge  of  his 
associates.  First  Nat.  Bank  v.  Christopher, 
40  N.  J.  L.  435,  29  Am.  Rep.  262;  Graham 
V.  Orange  County  Nat.  Bank,  59  N.  J.  L. 
225,  35  Atl.  1053;  Sudbury  v.  Merchaiit- 
ville  Bldg.  &  L.  Asso.  67  N.  J.  Eq.  342,  38 
Atl.  420,  45  Atl.  1092.  The  company  was 
not,  at  the  time  these  letters  were  written, 
organized  or  prepared  to  do  business.  It 
had  as  yet  done  no  business,  and  neces- 
sarily, therefore,  had  done  nothing  to  hold 
Freeman  out  as  authorized  to  contract  on 
its  behalf.  Freeman  did  not  even  hold 
himself  out  as  agent,  but  wrote  and  signed 
all  the  letters  as  an  individual,  and  in  the 
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letter  of  January  10,  3906,  canceled  in  so 
many  words  all  previous  letters,  which  he 
writes  had  been  found  to  be  incorrect,  and 
in  lieu  thereof  he  distinctly  says,  "I  am 
to  pay  you  commission;"  and  thereupon  on 
the  same  day  entered  into  the  Gaffinel  con- 
tract in  his  individual  name.  It  would  be 
difficult  to  show  more  clearly  an  intent  to 
become  individually  responsible.  Clearly 
that  was  his  actual  intent,  for  subsequent- 
ly, on  April  6,  1906,  he  and  the  company 
agreed  upon  a  transfer  of  his  contracts  for 
staves  to  the  company,  in  consideration  of 
and  payment  for  the  stock  issued  to  him, 
and  the  company  by  formal  resolution 
recognized  that  the  business  was,  up  to 
that  time.  Freeman's  business.  The  evi- 
dence fails  to  prove  facts  from  which  an 
agency  can  be  implied,  or  an  estoppel  to 
deny  agency  can  arise. 

The  question  of  the  adoption  of  the  con- 
tract is  a  different  one.  No  doubt  the  com- 
pany did  adopt,  as  far  as  it  could,  the  con- 
tract with  Gaffinel,  and  it  is  urged  that  it 
could  not  receive  the  benefit  of  the  sale 
without  at  the  same  time  incurring  the 
burden  of  the  contract  for  commissions. 
This  does  not  follow.  The  two  contracts 
were  distinct,  with  different  parties,  and 
with  different  objects.  If  the  company 
adopted  the  contract  between  Freeman  and 
Schlesinger,  it  took  the  decidedly  unusual 
course  of  adopting  a  contract  which  could 
only  impose  a  burden  upon  it, — the  obli- 
gation to  pay  the  commissions, — and  could 
be  of  no  benefit,  since  it  was  already  ex- 
ecuted on  Schlesinger's  part,  and  the 
customer  had  already  been  secured.  It  is 
not  likely  that  a  precedent  of  that  kind  can 
be  found.  The  contract  between  Freeman 
and  Gaffinel  is  different,  and  the  company 
might  well  seek  the  advantage  to  be  de- 
rived therefrom.  The  difficulty  is  that  the 
doctrine  of  ratification  is  not  applicable  to 
a  case  where  the  person  who  makes  the 
contract  was  not  at  the  time,  and  did  not 
profess  or  assume  to  be,  acting  on  behalf 
of  a  principal.  This  subject  has  been 
recently  discussed  with  thoroughness  in  the 
English  courts,  and  the  unanimous  con- 
clusion of  the  House  of  Lords  establishes 
the  rule  above  stated  with  most  forcible 
arguments  to  which  we  have  nothing  to 
add.  Durant  v.  Roberts  [1900]  1  Q.  B. 
629;  Keighley  v.  Durant  [1901]  A.  C.  240. 
The  necessary  result  is  that,  even  if  there 
had  been  a  contract  for  commissions  be- 
tween Schlesinger  and  the  defendant,  those 
commissions  were  never  earned,  since  no 
contract  of  sale  enforceable  by  the  defend- 
ant was  ever  procured  by  the  plaintiff. 

The  contract  he  procured  was  a  con- 
tract with  Freeman.  Whether  it  could  be 
assigned  by  Freeman  to  the  defendant,  so 
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as  to  enable  the  defendant  to  enforce  it 
as  against  Gaffinel,  depends  on  whether  the 
contract  involved  personal  confidence  be- 
tween the  vendor  and  vendee.  Our  su- 
preme court  has  held  that  a  contract  for 
the  sale  of  trees  to  be  grown  is  assignable, 
and  the  assignee  may  perform  as  the 
representative  of  the  assignor.  Parsons  v. 
Woodward,  22  N.  J.  L.  196.  The  Queen's 
bench  in  England  has  applied  the  same  rule 
to  an  executory  contract  to  repair  wagons. 
British  Waggon  Co.  v.  Lea  (1880)  L.  R.  5 
Q.  B.  Div.  149,  49  L.  J.  Q.  B.  N.  S.  321. 
The  decision  in  the  latter  case  is  expressly 
put  upon  the  ground  that  the  repairs  were 
of  such  a  character  that  anyone  might 
make  them,  and  probably  the  court  in  the 
former  case  had  in  mind  the  fact  that 
trees  to  be  grown  depended  more  upon  the 
operation  of  natural  forces  than  the  skill 
of  man.  The  courts  have  reached  a  differ- 
ent result  where  a  personal  element  is  in- 
volved. Robson  V.  Drummond,  2  Bam.  & 
Ad.  303;  Humble  v.  Hunter,  12  Q.  B.  310; 
Boston  Ice  Co.  v.  Potter,  123  Mass.  28,  25 
Am.  Rep.  9;  Arkansas  Valley  Smelting 
Co.  V.  Belden  Min.  Co.  127  U.  S.  379, 
32  L.  ed.  246,  8  Sup.  Ct.  Rep.  1308; 
Delaware  County  v.  Diebold  Safe  & 
Lock  Co.  133  U.  S.  473,  33  L.  ed. 
674,  10  Sup.  Ct.  Rep.  399.  The  rule 
has  recently  been  applied  in  our  own  court 
of  chancery  to  a  contract  to  publish  school 
books.  Wooster  v.  Crane  &  Co.  73  N.  J. 
£q.  22,  66  Atl.  1093.  The  case  is  an 
especially  strong  one,  since  the  assignee 
was  an  Arizona  corporation,  succeeding  to 
the  rights  of  the  assignor,  a  New  Jersey 
corporation,  with  the  same  stockholders. 
The  learned  vice  chancellor  relied  upon  the 
fact  that  the  complainant  had  the  right 
to  rely  upon  the  safeguards  provided  by 
our  corporation  act,  and  could  not  be  com- 
pelled to  accept,  in  lieu  of  her  contract 
rights,  a  claim  against  a  corporation  under 
the  laws  of  another  jurisdiction,  which 
might  not  provide  the  same  safeguards. 

The  same  rule  has  been  applied  by  our 
supreme  court  to  a  case  which  manifestly 
involved  personal  confidence.  People's 
Bank  &  T.  Co.  v.  Weidinger,  73  N.  J.  L. 
433,  64  Atl.  179.  In  Tolhurst  v.  Associat- 
ed Portland  Cement  Mfrs.  [1903]  A.  C. 
414,  a  contract  for  the  supply  of  chalk 
for  the  manufacturers  of  cement  was  held 
to  be  assignable  by  one  corporation  to  an- 
other, but  Lord  Halsbury  doubted,  and 
only  yielded  his  assent  because  of  the 
length  of  duration  of  the  contract,  the 
persons  engaged  in  it,  and  the  nature  of  the 
contract  itself,  while  Lord  Robertson  dis- 
sented. The  decision  was  afterwards  ex- 
plained upon  the  ground  that  the  contract 
for  the  supply  of  chalk  for  fifty  years  was 
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to  be  treated  as  a  contract  for  the  supply 
to  a  given  cement-making  place,  and  not 
a  personal  contract.  Kemp  v.  Baerselmau 
[1906]  2  K.  B.  604,  608.  In  the  last  case, 
the  defendant  had  agreed  to  sell  eggs  to 
Kemp,  a  cake  manufacturer.  Kemp  turned 
over  his  business  to  a  corporation  of  whose 
20,000  shares  he  owned  all  but  7.  The 
court  of  appeal  held  that  the  defendant 
was  thereby  discharged  from  his  obli- 
gation. In  New  York  Bank  Note  Co, 
v.  Hamilton  Bank  Note  Engraving  & 
Printing  Co.  180  N.  Y.  280,  73  N.  E.  48, 
a  contract  for  the  sale  of  printing  presses 
with  a  New  Jersey  corporation  was  held 
not  assignable  to  a  West  Virginia  corpo- 
ration, organized  to  take  over  the  business 
and  contracts  of  the  former. 

Recently  the  question  has  been  reviewed 
by  the  supreme  court  of  North  Carolina  in 
an  able  opinion  by  Mr.  Justice  Hoke,  in 
which  the  general  rule  was  accepted,  but 
held  not  to  be  applicable  to  a  contract  be- 
tween a  railroad  company  and  an  indi- 
vidual, for  the  cutting  from  the  company's 
timber  lands  and  the  delivery  on  its  right 
of  way  of  a  definite  quantity  of  cordwood, 
which  contract  was  not  to  be  performed  by 
the  contractor  personally,  and  did  not  re- 
quire or  import  any  special  reliance  on  his 
skill  or  business  qualifications.  Atlantic 
&  N.  C.  R.  Co.  v.  Atlantic  &  N.  C.  Co.  147 
N.  C.  368,  61  S.  E.  185,  23  L.R.A.(N.S.) 
223,  125  Am.  St.  Rep.  550,  15  A.  &  E.  Ann. 
Cas.  363.  The  notes  to  this  case  and  to 
Simmons  v.  Zimmerman,  1  A.  &  E.  Ann. 
Cas.  850,  collect  the  authorities.  The  in- 
justice of  permitting  an  assignment  of  a 
contract  for  personal  services,  for  the 
painting  of  a  picture,  for  a  partnership,  is 
obvious.  A  contract  for  the  sale  of  jToods 
to  be  manufactured  stands  on  similar 
grounds  where  the  vendee  relies  upon  the 
skill  and  experience  of  the  manufacturer, 
as  well  as  upon  the  implied  warranty  of 
quality.  No  man  who  has  employed  a 
tailor  to  make  a  suit  of  clothes  ouf^lit  to 
be  compelled  to  accept  a  suit  made  by  the 
tailor's  assignee.  As  Lord  Dcnman  said 
(12  Q.  B.  317)  :  "You  have  a  right  to  the 
benefit  you  contemplate  from  the  char- 
acter, credit,  and  substance  of  the  party 
with  whom  you  contract." 

"In  principle,"  says  Pollock,  "however, 
the  intention  of  a  contracting  party  is  to 
create  an  obligation  between  himself  and 
another  certain  person,  and,  if  that  inten- 
tion fails  to  take  its  proper  efTect,  it  can- 
not be  allowed  to  take  the  different  ef- 
fect of  involving  him,  without  his  consent^ 
in  a  contract  with  someone  else."  Pollock, 
Contracts,  7th  Eng.  ed.  467,  468  He  adds 
(j)a*ie  471)  that  rij^hts  arisincr  out  of  a 
c(Hitract  ciiniiot  be  transferred   if  thov  are 
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coupled  with  liabilities,  or  if  they  involve  a 
relation  of  personal  confidence,  such  that 
the  party  whose  agreement  conferred  those 
rights  must  have  intended  them  to  be  exer- 
cised only  by  him  in  whom  he  actually  con- 
fided. In  the  present  case,  Gaffinel  relied 
in  fact  upon  Freeman's  personal  perform- 
ance of  the  contract,  and  was  careful  to 
stipulate  that  the  staves  should  be  hand- 
fiuished  by  European  workmen.  We  think 
he  was  not  compelled  to  accept  perform- 
ance from  a  corporation  to  whom  it  had 
been  assigned.  The  fact  that  Freeman 
agreed  for  himself,  his  heirs  and  assigns, 
does  not  make  the  contract  assignable  so  as 
to  bind  Gaffinel.  Its  object  was  to  bind 
Freeman's  heirs  to  liability  in  case  of 
breach,  and,  so  far  as  concerns  assigns,  is 
applicable  only  to  the  extent  to  which  the 
contract  might  legally  be  assignable  by 
Freeman;  for  example,  an  assignment  by 
him  of  the  money  due  for  staves  that  might 
be  actually  sold  and  delivered.  To  hold 
that  these  words  made  the  contract  as- 
signable in  the  wider  sense  would  necessi- 
tate the  conclusion  that  it  might  be  per- 
formed by  his  heirs  at  law.  A  somewhat 
similar  case  arose  in  Wooster  v.  Crane  & 
Co.,  cited  above. 

It  cannot  be  inferred  that  the  corpo- 
ration, by  taking  an  assignment  of  the 
Gaffinel  contract,  thereby  assumed  the  lia- 
bility of  Freeman  on  the  Schlesinger  con- 
tract. The  Gaffinel  contract  was  treated 
by  the  defendant  and  Freeman  as  a  valu- 
able asset  of  Freeman,  for  which  stock 
might  properly  be  issued.  The  cost  of  pro- 
curing that  contract  was  properly  an  ex- 
pense for  Freeman  to  pay;  he  had  his  re- 
ward in  the  stock  issued  to  him. 

There  should  have  been  a  nonsuit,  and 
the  judgment  is  reversed  in  order  that  a 
venire  de  novo  may  issue. 


NEW   JERSEY   COURT   OF  ERRORS 
AND    APPEAIiS. 

JULIA  TRUSSELL,  Admrx.,  etc.,  of  Rich- 
ard F.  Trussell,  Deceased,  Plflf.  in  Err., 

v. 

MORRIS  COUNTY  TRACTION  COMPANY. 

(_  N.  J.  — ,  77  Atl.  535.) 

Cnrrler  —  street  railway  —  duty  to  pas- 
senger. 

1.  A  company  operating  an  electric  street 
railway  car  is  bound  to  exercise  a  hij^h  de- 
gree of  care  to  carry  its  passenj^ers  safely 
in  and  upon  whatever  part  of  the  car  they 
ride  with  the  express  or  implied  consent  of 
the  company. 

Headnotes  by  Trenciiabd,  J. 
80  L.R.A.(N.S.) 


Same  —  riding^  on  step —*  negligence. 

2.  It  is  not  negligence  per  ae  for  a  pas- 
senger to  ride  upon  the  step  of  the  plat^ 
form  of  an  electric  street  railway  car. 

Same— injury  —  questions  for  Jury. 

3.  Where  the  evidence  tends  to  show  that 
the  plaintiff's  intestate,  with  the  defend- 
ant's consent,  rode  as  a  passenger  upon  tlie 
step  of  the  platform  of  the  defendant's 
electric  street  railway  car  because  there 
was  no  room  on  the  platform  or  in  the  car, 
and  that  while  he  was  so  riding,  with  his 
back  to  the  road,  holding  on  to  the  stan- 
chion with  his  right  hand,  the  servants  of 
the  defendant,  without  any  warning  to  de- 
cedent, drove  the  car  at  a  speed  of  20  miles 
an  hour  around  a  "sharp  curve,"  whereby 
the  decedent  was  thrown  to  the  ground,  10 
feet  distant  from  the  track  and  killed, 
both  the  questions  of  the  negligence  of  the 
defendant  and  the  contributory  negligence 
of  the  decedent  are  for  the  jury. 

(September  16,  1910.) 

ERROR  to  the  Morris  county  circuit  of 
the  Supreme  Court  to  review  a  judg- 
ment of  nonsuit  in  an  action  brought  to 
recover  damages  for  the  alleged  negligent 
killing    of    plaintiff's    intestate.      Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Charlton  A.  Reed,  for  plaintiff  in 
error : 

The  plaintiff's  intestate  was  not  guilty 
of  contributory  negligence  in  riding  on  the 
step  of  the  platform. 

City  R.  Co.  v.  Lee,  50  N.  J..L.  435,  7 
Am.  St.  Rep.  798,  14  Atl.  883;  Meesel  v. 
Lynn  &  B.  R.  Co.  8  Allen,  234 ;  New  York, 
L.  E.  &  W.  R.  Co.  V.  Ball,  53  N.  J.  L.  283, 
21  Atl.  1052;  Brackney  v.  Public  Kervice 
Corp.  77  N.  J.  L.  1,  71  Atl.  149. 

As  to  the  question  of  negligence  suf- 
ficient to  bar  the  plaintiff  from  recovery, 
see — 

North  Hudson  County  R.  Co.  v.  May,  48 
N.  J.  L.  401,  5  Atl.  276;  City  R.  Co.  v. 
Lee,  supra;  Whalen  v.  Consolidated  Trac- 
tion Co.  61  N.  J.  L.  606,  41  L.R.A.  836, 
68  Am.  St.  Rep.  723,  40  Atl.  645. 

The  question  of  the  negligence  of  the 
plaintiff's  intestate  was  a  question  that 
should  have  been  submitted  to  the  jury. 

Consolidated  Traction  Co.  v.  Thalhcimer, 
59  N.  J.  L.  474,  37  Atl.  142 ;  Bahr  v.  Lom- 
bard, 53  N.  J.  L.  233,  21  Atl.  190,  23  Atl. 
167. 

Mr.  Wlllard  W.  Cutler,  for  defendant  in 
error : 

Note.  —  Riding  on  platform  of  street  car 
as  negligence,  see  notes  to  Capital  Trac- 
tion Co.  v.  Brown,  12  L.R.A.(N.S.)  831, 
and  Lobner  v.  Metropolitan  Street  R.  Co. 
21   L,R.A.(N.S.)    972. 

Riding  on  platform  of  railroad  car  as 
negligence,  see  note  to  Norvell  v  Kanawha 
&  M.  R.  Co.  29  L.R.A.(N.S.)   325. 
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In  taking  his  stand  and  riding  on  the 
step  of  the  platform  of  the  car,  the  de- 
ceased assumed  the  risk  of  such  damages 
as  were  obviously  incident  to  that  posi- 
tion. 

Whalen  v.  Consolidated  Traction  Co.  61 
N.  J.  L.  606,  41  L.R.A.  836,  68  Am.  St. 
Rep.  723,  40  Atl.  645;  New  York,  L.  E.  & 
W.  R.  Co.  V.  Ball,  63  N.  J.  L.  283,  21  Atl. 
1052;  Watson  v.  Camden  &  A.  R.  Co.  65 
N.  J.  L.  125,  19  L.R.A.  487,  39  Am.  St. 
Rep.  624,  26  Atl.  136 ;  Flynn  v.  Consolidat- 
ed Traction  Co.  64  N.  J.  L.  375,  46  Atl.  799; 
Brackney  v.  Public  Service  Corp.  77  N. 
J.  L.  1,  71  Atl.  149;  Nirk  v.  Jersey  City, 
H.  &  P.  Street  R.  Co.  76  N.  J.  L.  642,  68 
Atl.  158. 

In  actions  for  the  recovery  of  damages 
charged  to  the  negligence  of  a  common  car- 
rier, it  must  appear  that  there  has  been 
a  breach  of  duty  on  its  part,  or  on  the  part 
of  those  towards  whom  it  stands  in  the 
position  of  master,  which  has  produced 
the  injury. 

Feil  V.  West  Jersey  &  S.  R.  Co.  77  N. 
J.  L.  602,  72  Atl.  362. 

Trenchard,  J.,  delivered  the  opinion 
of  the  court: 

This  action  was  brought  by  the  adminis- 
tratrix of  Richard  F.  Trussell  to  recover 
damages  for  his  death.  At  the  trial  at 
the  Morris  circuit  the  evidence  tended  to 
show  the  facts  following:  The  decedent  was 
a  passenger  on  one  of  the  defendant's  elec- 
tric street  railway  cars  running  from  Dover 
to  the  "ball  ground,"  located  between  Dover 
and  Rockaway.  The  car,  both  inside  and 
on  its  platforms,  was  crowded  with  pas- 
sengers. Because  of  the  crowded  condi- 
tion of  the  car,  he  necessarily  took  a  place 
on  the  step  of  the  rear  platform,  with  his 
back  to  the  road,  holding  on  to  the 
stanchion  with  his  right  hand,  and  while 
.  standing  in  that  position  paid  his  fare  to 
the  conductor,  who  made  no  objection  to 
his  riding  on  the  step.  The  car  proceeded 
with  the  decedent  in  that  position  towards 
the  ball  grounds,  at  a  speed  of  20  miles 
an  hour,  and  without  slackening  speed, 
and  without  any  warning  to  decedent,  went 
around  a  "sharp  curve,"  thereby  throw- 
ing the  decodent  to  the  ground,  10  feet 
distant  from  the  track,  and  killing  him. 
When  the  plaintiff  rested,  the  learned  trial 
judge  granted  a  motion  to  nonsuit  based 
upon  the  grounds  ( 1 )  that  the  evidence  dis- 
closed no  negligence  upon  the  part  of  the 
defendant  company,  and  (2)  that  it  con- 
clusively appeared  that  the  decedent  was 
guilty  of  contributory  negligence.  Upon 
the  judgment  entered  in  pursuance  of  tho 
nonsuit,  the  writ  in  this  case  was  brought, 
nnd  the  nonsuit  is  assigned  for  error. 
:;o  L.U.A.(N.S.) 


I  W^e  are  of  the  opinion  that  the  nonsuit 
cannot  be  supported  upon  either  ground. 
A  company  operating  an  electric  street 
railway  car  is  bound  to  exercise  a  high 
degree  of  care  to  carry  its  passengers  safe- 
ly in  and  upon  whatever  part  of  the  car 
they  ride  with  the  express  or  implied  con- 
sent of  the  company.  Scott  v.  Bergen 
County  Traction  Co.  63  N.  J.  L.  407,  43 
Atl.  1060;  Hansen  v.  North  Jersey  Street 
R.  Co.  64  N.  J.  L.  686,  46  Atl.  718;  City 
R.  Co.  V.  Lee,  50  N.  J.  L.  435,  7  Am.  St. 
Rep.  798,  14  Atl.  883;  Consolidated  Trac- 
tion Co.  V.  Thalheimer,  69  N.  J.  L.  474,  37 
Atl.  132;  Whalen  v.  Consolidated  Traction 
Co.  61  N.  J.  L.  606,  41  L.R.A.  836,  68  Am. 
St.  Rep.  723,  40  Atl.  645.  As  we  have 
pointed  out,  the  evidence  warranted  the  in- 
ference that  the  decedent  was  riding  upon 
the  step  of  the  platform  with  the  consent 
of  the  defendant  company.  The  evidence 
also  tended  to  show  that,  under  these  cir- 
cumstances, the  servants  of  the  defendant 
company,  without  any  warning  to  decedent> 
drove  the  car  around  a  "sharp  curve"  at 
a  speed  of  20  miles  an  hour.  Clearly  the 
jury  might  well  have  found  that  reasonable 
foresight  upon  the  part  of  the  defendant's 
servants  operating  the  car  should  have  an- 
ticipated the  possibility  that  the  decedent 
would  be  thrown  from  the  car,  and  that 
reasonable  care  required  that  they  should 
guard  against  it,  either  by  checking  the 
speed  of  the  car,  or  warning  the  decedent 
of  the  danger.  This  they  did  not  do.  It 
may  be  inferred  that  the  managers  of  the 
car  knew,  and  the  decedent  did  not  know» 
that  the  car  was  about  to  take  the  "sharp 
curve"  which  was  dangerous  to  the  de- 
cedent in  his  situation.  The  question  of 
negligence  of  the  defendant  company  was 
therefore  for  the  jury. 

We  are  of  the  opinion,  too,  that  the  al- 
leged contributory  negligence  of  the  dece- 
dent was  not,  under  the  evidence,  a  court 
question.  It  is  not  negligence  per  ae  for 
a  passenger  to  ride  upon  the  step  of  the 
platform  of  an  electric  street  railway  car. 
Scott  V.  Bergen  County  Traction  Co.  63 
N.  J.  L.  407,  43  Atl.  1060;  Nirk  v.  Jersey 
City,  H.  &  P.  Street  R.  Co.  76  N.  J.  L.  642, 
68  Atl.  158.  In  City  R.  Co.  v.  Lee,  supra, 
Mr.  Justice  Knapp,  speaking  for  this  court, 
quoted  with  approval  the  language  of  the 
Massachusetts  supreme  judicial  court  in 
Meesel  v.  Lynn  &  B.  R.  Co.  8  Allen,  234, 
as  follows:  "The  seats  inside  the  car  are 
not  the  only  places  where  the  managers 
expect  passengers  to  remain,  but  it  is  no- 
torious that  they  stop  habitually  to  re- 
ceive passengers  to  stand  inside  the  car 
until  the  car  is  full,  then  to  stand  upon 
the  platfon.is  until  they  are  full,  and  con- 
tinue to  stop  and  receive  them  even  after 
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there  is  no  place  to  stand  except  on  the 
steps  of  the  platforms.  Neither  the  of- 
ficers of  this  corporation,  nor  the  man- 
agers of  the  cars,  nor  the  traveling  public, 
seem  to  regard  this  practice  as  hazardous, 
nor  does  experience  thus  far  seem  to  re- 
quire that  it  should  be  restrained  upon  the 
ground  of  its  danger.  There  is  therefore 
no  basis  upon  \7hich  the  court  can  decide 
on  the  evidence  that  the  plaintiff  did  not 
use  ordinary  care."  It  is  true  that  a  pas- 
senger who  voluntarily  rides  upon  the  plat- 
form step  when  there  is  room  for  him  in- 
side the  car  takes  upon  himself  the  duty  of 
looking  out  for,  and  of  protecting  himself 
against,  the  usual  and  obvious  perils  at- 
tendant upon  his  position,  such  as  the  dan- 
ger of  being  thrown  from  the  step  by  the 
ordinary  jolting  and  swinging  of  the  car. 
Nirk  V.  Jersey  City,  H.  &  P.  Street  R.  Co. 
supra,  and'  cases  there  cited.  But,  as  we 
have  pointed  out,  the  evidence  justified  the 
inference  that  the  decedent  rode  upon  the 
platform  step  from  necessity,  because  there 
was  no  room  on  the  platform,  or  in  the 
car,  and  that  he  occupied  that  position 
with  the  consent  of  the  defendant.  More- 
over, it  was  clearly  open  to  the  jury  to 
find  that  the  peril  which  the  decedent  en- 
countered was  not  one  of  those  usual  and 
obvious  perils  attendant  upon  his  position, 
but  rather  was  the  result  of  the  negligent 
driving  of  the  car.  The  alleged  contribu- 
tory negligence  of  the  decedent  was  there- 
fore for  the  determination  of  the  jury. 

The  judgment  of  the  court  below  will  be 
reversed,  and  a  venire  do  novo  awarded. 


PENNSYIiVANIA   SUPREME    COURT. 

MARY  J.  McCOY,  Appt., 

V. 

SAMUEL  C.  NIBLICK  et  al. 

(—  Pa.  — ,  77  Atl.  551.) 

Hosband  and  wife  —  deed  by  woman  — 
repudiation. 

A  married  woman  whose  husband  does 
not  refuse  to  join  in  a  deed  of  her  real 
estate  cannot  avoid  her  contract  to  make 
the  sale,  on  the  theory  that  he  has  not 
joined,  where  the  statute  gives  her  the  same 
right  to  sell  her  real  estate  as  though  she 
were  sole,  except  that  her  husband  must 
join  in  the  deed. 

(May  24,  1910.). 

A  PPEAL  by  plaintiff  from  a  judgment 
jl\  of  the  Court  of  Common  Pleas  for 
Bucks  County  in  defendants'  favor  in  an 
action  brought  to  recover  poEsession  of  cer 
tain  real  estate  which  plaintiff  had  cou- 
30  L.R.A.(N.S.)  23 


veyed  by  deed  which  was  alleged  to  be 
void.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  Stuekert,  William  R. 
Stuckert,  and  Francis  M.  Gumbcs,  for 
appellant : 

As  plaintiff's  contract  to  convey  was  not 
made  in  the  manner  prescribed  by  law,  it 
is,  as  to  her  covenant  to  convey,  void,  and 
conveyance  by  her  cannot  be  specially  en- 
forced. In  respect  to  the  covenant  to  con- 
vey, it  was  void  at  its  inception. 

Bingler  v.  Bowman,  194  Pa.  210,  45  Atl. 
80;  Rumfelt  v.  Clemens,  46  Pa.  455;  Mc- 
Caskey  v.  Graff,  23  Pa.  321;  Jacl^son  v. 
Summerville,  13  Pa.  359;  Rathfon  v.  Loch- 
er,  215  Pa.  571,  64  Atl.  576. 

Messrs.  Yerkes,  Ross,  &  Ross  for  ap- 
pellees. 

Brown,  J.,  delivered  the  opinion  of  thfe 
court : 

On  the  first  trial  of  this  case  a  verdict 
was  directed  for  the  plaintiff  on  the  ground 
that  her  contract  for  the  sale  of  her  farm, 
under  which  defendant  took  possession,  was 
void  because  she  was  a  married  woman 
when  she  signed  it,  and  her  husband  had 
not  joined  in  it.  The  judgment  on  the 
verdict  was  reversed,  as  her  contract  was 
not  void  under  the  act  of  June  8,  1893 
(P.  L.  344),  and,  though  not  specifically 
enforceable  by  reason  of  the  failure  of  the 
husband  to  join  in  it,  it  was  held  that  a 
conditional  verdict  ought  to  have  been  di- 
rected, securing  to  McCormick,  the  vendee, 
reimbursement  for  what  he  had  expended 
on  the  faith  of  the  contract  before  notifi- 
cation  that   the  vendor   would   not  convey 

Note.  ^-  Effect  of  nonjoinder  of  htishand 
in  tvife^s  executory  contract  to  con^ 

■  vey,  where  his  joinder  is  essential  to 
a  conveyance. 

The  specific  question  here  raised  is  as  to 
the  rights  of  tlie  parties  to  a  valid  contract 
by  a  feme  covert  to  convey  real  estate,  in 
which  her  husband  did  not  join,  where  by 
statute  she  cannot  convey  real  estate  with- 
out her  husband  joining  therein.  A  rather 
anomalous  situation  is  presented  of  a  wife 
having  power  to  make  a  contract  which 
she  is  powerless  to  carry  out  without  the 
consent  of  her  husband,  and  his  joining 
therein.  But  few  cases  have  considered  the 
question.  From  the  few  that  have,  the 
general  principle  may  be  deduced  that  statu* 
tory  provisions  are  not  inconsistent  because 
they  authorize  a  feme  covert  to  make  con- 
tracts of  all  descriptions,  including  con- 
tracts to  convey  real  estate,  to  the  same 
extent  as  if  she  were  a  feme  sole,  but  deny 
to  her  the  right  to  convey  or  encumber  her 
real  estate  unless  her  husband  joins  there- 
in. Under  such  statutes  a  contract  by  a 
wife  .to  convey  her  real  estate  is  valid  al« 
though  not  subject  to  specific  enforcement 
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to  him.     McCoy  ▼.   Niblick,   221   Pa.   123, 
post,  355,  70  Atl.  577. 

The  only  question  raised  on  that  appeal 
was  the  correctness  of  the  ruling  of  the 
court  below  that  the  contract  was  void. 
We  reversed,  and  held  that  the  plaintiff 
could  not  regain  possession  of  the  pro^)- 
erty  until  she  had  reimbursed  the  vendee; 
but  we  so  decided  upon  the  theory — seem- 
ingly concurred  in  by  both  sides — that  she 


was  not  able  to  perform  because  her  hus- 
band had  refused  to  join  in  the  deed.  This 
most  clearly  appears  in  the  opinion,  writ- 
ten by  the  writer  hereof,  for  we  said: 
"Under  the  act  of  1803,  a  married  woman 
may  'sell'  her  real  estate,  and  make  any 
contract  'necessary,  appropriate,  conven* 
ient,  or  advantageous*  to  the  exercise  of 
her  right  to  sell;  but  she  may  not  per- 
form her  contract  to  sell  without  the  join- 


against  her,  where  her  husband  refuses  to 
join  with  her  in  a  conveyance  thereof. 

This  is  the  doctrine  of  McCoy  v.  Niblick, 
and  also  of  Wolff  v.  Meyer,  76  N.  J.  L. 
574,  70  Atl.  1103,  affirming  without  opinion 
75  N.  J.  L.  181,  66  Atl.  959;  Brown  v. 
Dressier,  125  Mo.  589,  29  S.  W.  13;  and 
Davis  V  Watson,  89  Mo.  App.  15. 

As  said  by  the  court  in  WolflT  v.  Meyer, 
supra:  "The  impossibility  of  performance 
of  a  contract  to  convey  made  by  a  married 
woman  alone  is,  however,  not,  strictly 
speaking,  an  impossibility  in  law  such  as 
would  make  the  contract  void.  It  is  an 
impossibility  which  may  or  may  not  arise, 
and  is  dependent  on  the  will  of  her  hus- 
band. One  authorized  to  contract  may  make 
a  valid  contract  although  the  possibility  of 
its  performance  depends  on  the  will  of  an- 
other." 

Corby  v.  Drew,  55  N.  J.  Eq.  387,  36  Atl. 
827,  goes  to  the  extent  of  holding  that 
equity  will  not  specifically  enforce  a  con- 
tract by  a  married  woman  to  convey  her 
real  estate,  without  reference  to  whether 
or  not  her  husband  would  join  therein. 
This  decision  was  in  part,  however,  based 
upon  the  provision  of  the  statute  requiring 
a  special  form  of  acknowledgment  by  a 
married  woman  to  a  conveyance,  by  which 
she  acknowledged  the  same  to  be  her  volun- 
tary act,  the  court  reasoning  that  under 
this  provision  the  contract  of  a  married 
woman  could  not  be  specifically  enforced  at 
all,  since  a  court  of  equity  had  no  power 
to  compel  her  to  sign  an  instrument  de- 
claring the  same  to  be  her  voluntary  act 
and  deed,  when,  as  a  matter  of  fact,  the 
execution  of  the  instrument  was  not  volun- 
tary on  her  part,  but  under  the  coercion  of 
the  court.  Although  the  case  is  not  in 
point  as  to  the  facts,  this  reasoning  of  the 
court  is  disapproved  of  in  Goldstein  v. 
Curtis,  65  N.  J.  Eq.  382,  59  Atl.  639,  wliich 
holds  that  it  is  not  essential  to  the  validity 
of  a  deed  by  a  married  woman  in  pursuance 
of  a  decree  of  the  court  that  she  should 
make  the  statutory  acknowledgment;  nei- 
ther is  it  necessary  that  she  should  make 
any  conveyance  at  all,  for  the  decree  of 
conveyance  is  self -executing. 

Wolflf  V.  Meyer,  supra,  while  denying  the 
right  of  a  person  contracting  with  a  feme 
covert  specifically  to  enforce  her  contract 
to  convey  real  estate,  where  not  joined  with 
her  husband,  nevertheless'  sustained  the 
validity  of  such  a  contract  to  the  extent  of 
holding  her  liable  for  damages  for  a  breach 
thereof  by  not  conveying  the  real  estate  in  ' 
accordance  with  the  terms  of  the  contract. 
30  L.R.A.(N.S.) 


The  same  conclusion  was  also  reached  in 
Davis  V.  Watson,  supra,  which  also  sus- 
tained the  right  of  a  party  to  a  contract 
with  a  married  woman  for  the  conveyance 
of  her  real  estate,  to  recover  damages  from 
her  for  a  breach  thereof  by  a  failure  to 
convey. 

But  this  case  is  overruled  by  Clay  ▼. 
Mayer,  383  Mo.  150,  81  S.  W.  1006,  which 
holds  that  equity  will  specifically  enforce  a 
contract  by  a  married  woman  to  convey 
her  real  estate,  where  such  contract  was 
entered  into  by  her  after  the  passage  of 
the  married  woman's  act  authorizing  her 
to  make  contracts  with  reference  to  her 
real  estate.  Brown  v.  Dressier  is  cited  as 
authority  for  this  proposition. 

In  the  latter  case  the  conclusion  appar- 
ently reached  is  that  contracts  by  a  feme 
covert,  at  least  as  to  self-enforcing  mort- 
gages and  deeds  of  trust,  may  be  enforced 
in  equity,  but  under  the  protection  of  the 
court.  In  that  case  the  court  reasoned  that, 
under  the  provisions  of  a  statute  which 
gave  to  a  married  woman  the  same  right 
to  contract  as  though  a  feme  «o2e,  she  is 
authorized  to  make  contracts  in  respect  of 
her  property,  whether  real  or  personal,  and 
such  contracts  are  alike  binding  on  her  and 
on  those  with  whom  she  contracts.  Con- 
struing these  provisions  in  connection  with 
another  provision  of  the  statute  denying 
to  married  women  the  power  to  encumber  or 
convey  their  real  estate  unless  their  hus- 
bands join  in  such  conveyance,  the  court 
said  that  this  section  did  not  authorize  a 
feme  covert  to  convey  her  real  estate  as  a 
feme  sole,  but,  on  the  contrary,  required 
such  a  conveyance  to  be  by  a  joint  deed  with 
her  husband.  Construing  the  two  provi- 
sions together,  the  court  reached  the  con- 
clusion that,  while  the  lawmaking  power 
was  willing  to  confer  on  married  women  the 
power  to  make  contracts  binding  on  their 
real  estate,  it  was  unwilling  to  confer  upon 
them  the  power  of  alienating  the  same  ab- 
solutely by  deed,  without  the  knowledge 
or  acquiescence  of  their  husbands,  or  to  ex- 
pose them  entirely  unprotected  to  the  keen 
edge  of  self-enforcing  mortgages  and  deeds 
of  trust,  but  left  their  contracts  of  this 
character  to  be  enforced  by  and  under  the 
protection  of  the  courts.  Language  is, 
however,  •  also  used  which  indicates  that  a 
court  of  equity  might  in  a  proper  case 
specifically  enforce  a  contract  by  a  mar- 
ried woman  to  convey  her  real  estate,  and 
it  is  this  language  that  is  quoted  and  fol- 
lowed with  approval  in  Clay  v.  Mayer. 

A.  G.  S. 
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der  of  her  husband  in  the  conveyance. 
She  therefore  knows  when  she  enters  into 
a  contract  to  sell  that  she  takes  the 
chances,  as  well  as  her  vendee,  that  her 
husband  may  not  join  in  the  deed,  and  that 
neither  can  compel  specific  performance  if 
he  refuses  to  join.  But  she  knows  that 
her  contract  or  agreement  to  sell  is  a  valid 
one,  even  if  neither  she  nor  her  vendee  may 
be  able  to  have  it  specifically  enforced,  and 
therefore,  whatever  the  vendee  may  pay  on 
it,  or  expend  in  pursuance  of  it,  must  be 
returned  to  him  by  her,  when  she  finds 
that  the  cannot  specifically  perform. 
.  .  .  The  refusal  of  the  husband  to  join 
in  the  wife's  deed  cannot  operate  to  relieve 
her  from  liability  under  her  contract,  any 
more  than  her  refusal  to  join  in  the  hus- 
band's would  relieve  him  from  liability  under 
his."  On  the  last  trial  it  affirmatively  ap- 
peared from  the  testimony  of  the  plaintiff 
herself,  and  from  the  deposition  of  her  hus- 
band, that  he  had  not  refused  to  join  in  the 
deed,  and  the  only  conclusion  to  be  drawn  by 
the  jury  was  that  she  had  refused  to  convey 
simply  because  she  rued  the  bargain.  This 
was  no  more  her  privilege  than  if  she  had 
been  a  single  woman.  She  admitted  that 
she  had  never  asked  her  husband  to  join 
in  the  deed,  and  he  testified  that  he  had 
never  refused  to  join  in  the  agreement  for 
the  sale  of  the  farm. 

The  plaintiff  entered  into  a  valid  con- 
tract with  McCormick.  She  handed  over 
her  title  papers  that  a  proper  deed  might 
be  prepared  for  him,  and  she  vacated  the 
premises,  and  permitted  him  to  take  pos- 
session of  them,  but,  notwithstanding  all 
this,  her  right  was  to  retake  them,  pro- 
vided she  could  not  make  him  a  deed  and 
would  be  just  to  him  in  the  matter  of  his 
expenditures.  But  she  had  no  right  to  re- 
take possession  merely  because  she  would 
not  make  a  deed.  When  a  married  woman 
cannot  perform  her  contract  for  the  sale 
of  her  real  estate,  the  law  will  not  make 
her;  but  when  she  simply  will  not,  it 
will  not  help  her  to  escape  her  covenant. 
When  she  cannot  carry  out  an  honest  con- 
tract to  sell,  she  is  not  morally  blamable, 
and  the  law  will  exact  nothing  more  from 
her  than  compensation  to  her  vendee  for 
any  losa  he  may  have  sustained  in  reli- 
ance upon  the  contract;  but  when  she  ca- 
priciously wilt  not  perform,  she  becomes 
not  only  persona  non  grata  in  foro  con- 
scieniiof,  but  a  plaintiff  without  a  cause 
of  action  in  a  suit  at  law  in  repudiation 
of  her  contract.  As  to  this,  the  correct  in- 
structions of  the  trial  judge  to  the  jury 
were  that  the  only  excuse  that  would  avail 
the  plaintiff  in  her  refusal  to  make  title 
was  her  husband's  refusal  to  join  in  the 
conveyance,  and  that  if  he  had  not  refused 
30  L.R,A.(N.S.) 


to  join,  and  she  resorted  to  a  plea  of  his 
refusal  as  a  scheme  to  avoid  the  convey- 
ance, she  could  not  recover.  And  the  bur- 
den was  upon  her  to  show  her  husband's 
refusal.  This  is  a  reasonable  rule.  An 
honest  woman  will  try  to  perform  her  con- 
tract to  sell  her  real  estate  by  asking  her 
husband  to  join  in  the  deed.  This  is  a 
very  simple  matter,  and,  if  the  husband 
refuse,  it  is  an  end  of  specific  performance. 
He  may  refuse  for  any  reason  or  for  none 
at  all.  It  is  sufficient  that  he  refuse,  to 
release  the  wife  from  her  agreement  to 
convey,  but  to  release  her  when  he  does 
not  refuse  to  join  in  the  conveyance  would 
be  in  contravention  of  the  plain  spirit  of 
the  act  of  1803,  and  would  turn  it  into  a 
piece  of  legislation  in  aid  of  every  dishon- 
est feme  covert  disposed  to  repudiate  her 
contract  for  the  sale  of  her  real  estate, 
from  whim,  caprice,  or  because  she  imag- 
ines or  discovers  that  she  ought  to  have 
received  more  money  for  her  property. 

At  the  time  of  the  second  trial  the  hus- 
band of  the  plaintiff  was  dead,  and  she 
was  in  a  position  to  make  a  deed  to  Mc- 
Cormick. As  she  failed  to  show  that  she 
could  not  have  made  it  during  the  lifetime 
of  her  husband,  and  before  she  brought  this 
suit,  she  was  rightfully  denied  a  recovery 
by  the  verdict  of  the  jury,  and  must  now  be 
content  with  the  purchase  money  to  be 
paid  her  by  her  vendee. 

The  assignments  of  error  are  overruled, 
and  the  judgment  is  affirmed* 


PENNSYIiVANIA   STJPREMX:   COURT. 

MARY  J.  McCOY 

V. 

SAMUEL  C.  NIBLICK  et  al.,  Appts. 

(221  Pa.  123,  70  Atl.  577.) 

Husband  and  wife  —  woman's  deed  •* 
repudiation  —  recovery  of  amount. 

1.  A  married  woman  cannot  repudiate 
her  sale  of  real  estate  and  keep  the  pur- 
chase price  because  her  husband  has  not 
joined  in  the  deed,  where  the  statute  pro- 
Note.  —  This  is  a  companion  case  to  Mc- 
Coy V.  Niblick,  ante,  353,  and  involves  the 
same  question  as  to  the  effect  of  the  non- 
joinder of  the  husband  in  an  executory  con- 
tract by  the  wife  to  convey  her  real  estate, 
where  the  wife  is  authorized  by  statute  to 
contract  for  the  sale  of  her  real  estate,  but 
is  denied  the  right  to  convey  it  unless  her 
husband  join  in  the  conveyance. 

The  question  is  discussed  in  a  note  at- 
tached to  the  case  as  reported,  ante,  353, 
wherein  are  gathered  the  few  cases  involv- 
ing the  question. 
In  comparing  the  two  decisions  of  the 
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vides  that  she  shall  have  the  same  right 
to  dispose  of  her  real  estate  as  an  unmar- 
ried person,  but  that  she  cannot  convey 
real  property  unless  her  husband  joins  in 
the  conveyance. 

Trial  —  ejectment  —  conditional  ver- 
dict. 

2.  In  an  action  by  a  married  woman  to 
recover  possession  of  her  real  estate  con- 
veyed by  a  deed  in  which  her  husband  did 
not  join,  under  a  statute  permitting  her  to 
sell  her  real  estate  in  the  same  manner  as 
if  sole,  except  that  her  husband  must  join 
in  the  deed,  a  conditional  verdict  should 
be  rendered  designating  the  amount  to 
which  the  vendee  is  entitled  for  advance- 
ments, improvements,  and  other  charges  for 
which  he  should  be  reimbursed.  * 

(May  4,  1908i) 

APPEAL  by  defendants  from  a  judgment 
of  the  Court  of  Common  Pleas  for 
Bucks  County  entered  upon  a  directed 
verdict  for  plaintiff  in  an  action  brought 
to  recover  possession  of  certain  real  estate 
which  plaintiff  had  conveyed  by  deed  which 
was  alleged  to  be  void.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Yerkes,  Ross,  &  Ross,  for  ap- 
pellants : 

The  contract  was  not  void  on  the  ground 
of  coverture,  and  there  was  evidence  to 
submit  to  the  jury  which  would  entitle  the 
defendant  McCormick  to  set  off  the  pay- 
ments made  by  him,  and  to  a  conditional 
verdict. 

Sinclair  v.  Evans,  5  Pa.  Dist.  R.  384; 
Reed's  Estate,  3  Pa.  Dist.  R.  503;  Jenkins 
V.  Pittsburg  &  C.  R.  Co.  210  Pa.  134,  69 
Atl.  823;  Cable  v.  Cable,  146  Pa.  451,  23 
Atl.  223;  Hertzog  v.  Hertzog,  34  Pa.  418. 

Messrs.  William  Stuckert  and  William 
R.  Stuckert,  for  appellee: 

The  alleged  agreement  between  the  plain- 
tiff, a  married  woman,  and  defendant  Wm. 
M.  McCormick  for  the  sale  of  plaintiff's 
land,  signed  by  an  alleged  agent  of  plain- 
tiff, who  was  not  authorized  in  writing  to 
sell  the  same,  the  husband  not  having 
joined  therein,  is  not  binding  upon  such 
married  woman  and  her  husband  or  upon 
either  of  them. 

Glidden  v.  Strupler,  62  Pa.  400;  Trimmer 
V.  Heagy,  16  Pa.  484;  Grim's  Appeal,  105 
Pa.  376;  Miller  v.  Ruble,  107  Pa.  395;  Innis 


V.  Templeton,  96  Pa.  262,  40  Am.  Rep.  643; 
Pearsoll  v.  Chapin,  44  Pa.  9;  Wiltbank  v. 
Tobler,  181  Pa.  103,  37  Atl.  188;  Endlich 
&  R.  Rights  &  Liabilities  of  Married  Wom- 
an, 118,  p.  226,  note  4;   Story,  Eq.  §  790. 

« 

Brown,  J.,  delivered  the  opinion  of  the 
court : 

There  was  sufficient  shown  by  the  appel- 
lants to  take  appellee's  sale  of  her  farm  out 
of  the  statute  of  frauds.  Wishing  to  sell 
it,  she  sent  for  Charles  F.  Vandegrift,  a 
real-estate  agent,  and  asked  him  to  expose 
it  to  public  sale  on  March  19,  1906.  He 
did  so  on  that  day,  after  reading  the  con- 
ditions of  sale  signed  by  himself  as  her 
agent.  She  was  present  at  the  sale,  and, 
after  a  conference  with  Vandegrift,  author- 
ized him  to  sell  the  property  to  McCormick, 
one  of  the  appellants,  at  his  bid  of  $10  per 
acre,  subject  to  an  annuity  charge.  Tlie 
property  was  thereupon  knocked  down  to 
him,  and  he  signed  the  agreement  to  pur- 
chase it  in  the  presence  of  the  appellee.  On 
the  same  day  he  paid  her  agent  $120, — 10  per 
cent  of  the  purchase  money, — in  accordance 
with  the  conditions  of  sale,  and  the  agent 
procured  from  her  and  handed  over  to  him 
the  title  papers  to  the  property.  Shortly 
before  April  1,  1906,  when  possession  of  the 
farm  was  to  be  given  to  the  purchaser,  the 
appellee  vacated  it,  and  McCormick  took 
possession.  He  paid  the  annuity  of  $100  due 
April  1,  1906,  as  well  as  that  due  the  fol- 
lowing year.  On  April  2,  1906,  he  tendered 
the  balance  of  the  purchase  money  and  de- 
manded his  deed,  which  the  appellee  refused 
to  give  him.  Subsequently  he  paid  fire-in- 
surance tax  on  the  barn  and  contents,  and 
expended  $400  in  improving  the  farm.  This 
ejectment  was  brought  on  August  28,  1906, 
and  a  verdict  directed  for  the  plaintiff,  on 
the  ground  that  her  contract  for  the  sale  of 
her  farm  was  void,  because  she  was  a  mar- 
ried woman  when  she  signed  it,  and  her 
husband  had  not  joined  in  it.  The  case  was 
tried  upon  that  theory  alone,  and  it  is  the 
only  one  advanced  on  this  appeal  in  asking 
that  the  judgment  on  the  verdict  be  sus- 
tained. The  effect  of  sustaining  it  would  be 
to  drive  the  appellants  from  the  farm  and 
restore  it  to  the  appellee  without  payment 
by  her  to  McCormick  of  the  percentage  of 
the    purchase    money    which    he    paid    her 


Pennsylvania  court  on  this  qniestion  it 
would  seem  that  while  a  wife  will  be  given 
affirmative  relief  against  the  purchaser  of 
her  property  on  an  executory  contract, 
where  her  husband  refuses  to  join  in  a 
conveyance  thereof,  to  the  extent  that  she 
will  be  permitted  to  recover  the  possession 
of  the  property  which  the  purchaser  ob- 
tained under  his  executory  contract,  yet 
as  a  condition  of  such  recovery  she  will  be 
required  to  repay  to  the  purchaser  his  ex- 
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penditures  under  the  contract  by  way  of 
advancements,  improvements,  etc. 

On  the  other  hand  a  married  woman  will 
not  be  permitted  to  take  advantage  of  the 
fact  that  her  husband  is  required  by  stat- 
ute to  join  in  her  conveyance  of  real  es- 
tate, where  he  does  not  bona  fide  refuse  to 
join  therein,  and  in  such  a  case  the  court 
at  least  will  refuse  to  grant  her  any  affirma- 
tive relief. 
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agent,  or  reimbursement  for  what  has  been 
paid  for  annuity  dues,  fire-insurance  tax, 
and  improvements. 

There  was  a  time  when  there  would  have 
been  no  relief  for  McCormick  as  the  vendee 
of  the  appellee,  from  what  he  has  shown 
to  be  her  unconscionable  conduct;  for,  un- 
til recent  years,  a  married  woman,  under 
her  plea  of  coverture,  could  retake  land 
from  her  vendee  in  possession  of  it  without 
refunding  a  dollar  of  the  purchase  money, 
though  all  of  it  had  been  paid  to  her,  and 
without  reimbursement  for  any  improve- 
ments made,  if  the  land  had  not  been  sold 
or  conveyed  Jn  the  precise  mode  pointed  out 
by  the  statute;  but  this  was  when  her  in- 
capacity to  contract  at  all  in  relation  to  her 
real  or  personal  estate  was  the  rule,  and 
her  capacity  the  rare  exception.  Now  her 
capacity  to  contract  in  all  respects  as  if  she 
were  unmarried  is  the  rule,  and  her  inca- 
pacity the  exception.  As  to  her  real  estate 
the  words  of  act  June  8,  3803  (P.  L.  344), 
are:  "A  married  woman  shall  have  the 
same  right  and  power  as  an  unmarried  per- 
son to  acquire,  own,  possess,  control,  use, 
lease,  sell,  or  otherwise  dispose  of  any  prop- 
erty of  any  kind,  real,  personal,  or  mixed, 
and  either  in  possession  or  expectancy,  and 
may  exercise  the  said  right  and  power  in 
in  the  same  manner  and  to  the  same  extent 
as  an  unmarried  person,  but  she  may  not 
mortgage  or  convey  her  real  property,  un- 
unless  her  husband  join  in  such  mortgage 
or  conveyance."  A  married  woman  may 
therefore  no  longer  repudiate  her  contract 
for  the  sale  of  her  real  estate,  in  which  her 
husband  has  not  joined,  on  the  ground  that 
it  is  void,  and  keep  what  has  been  paid  to 
her  on  account  of  it  or  expended  by  her 
vendee  in  pursuance  of  it.  Glidden  v.  Strup- 
ler,  52  Pa.  400;  Grim's  Appeal,  105  Pa. 
375^  and  other  cases  cited  by  counsel  for 
appellee,  are  not  now  authority  for  permit- 
ting a  married  woman  to  profit  by  her  moral 
dishonesty,  except  when  s|ie  undertakes  to 
do  what  the  act  of  1893  sa]fs  she  still  may 
not  do.  For  the  consequences  of  not  doing 
that  which  she  undertakes  to  do  by  virtue 
of  the  powers  conferred  upon  her  by  that 
act,  she  is  as  answerable  for  damages  as  if 
unmarried. 

Under  the  act  of  1893  a  married  woman 
may  "sell"  her  real  estate  and  make  any 
contract  "necessary,  appropriate,  convenient, 
or  advantageous"  to  the  exercise  of  her 
right  to  sell;  but  she  may  not  perform 
her  contract  to  sell  without  the  joinder 
of  her  husband  in  the  conveyance.  She 
therefore  knows  when  she  enters  into  a  con- 
tract to  sell  that  she  takes  the  chances,  as 
well  as  her  vendee,  that  her  husband  may 
not  join  in  the  deed,  and  that  neither  can 
compel  specific  performance  if  he  refuses  to 
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join;  but  she  knows  that  her  contract  or 
agreement  to  sell  is  a  valid  one,  even  if 
neither  she  nor  her  vendee  may  be  able  to 
have  it  specifically  enforced,  and  therefore 
whatever  the  vendee  may  pay  on  it  or  ex- 
pend in  pursuance  of  it  must  be  returned 
to  him  by  her,  when  she  finds  that  she  can- 
not specifically  perform.  The  words  of  the 
act  would  be  meaningless  if  any  other  effect 
should  be  given  to  them.  The  appellee  con- 
tracted to  sell  under  the  power  conferred 
upon  her  by  the  statute  to  make  the  con- 
tract; but,  if  not  able  to  perform  it,  she 
must  place  her  vendee  in  the  same  position 
he  was  in  before  he  contracted  with  her. 
This  is  the  rule  as  to  all  persons  aui  juris; 
and  married  women,  who  now  are  of  this 
class  in  the  acquisition,  ownership,  posses- 
sion, control,  use,  lease,  and  sale  of  their 
real  estate,  except  when  they  actually  con- 
vey, are  subject  to  it.  "The  act  of  1893 
gives  a  married  woman  the  same  power  that 
a  feme  sole  has  to  sell  her  real  estate,  ex- 
cept that  she  may  not  make  a  valid  con- 
veyance unless  her  husband  joins  in  the 
deed."  Jenkins  v.  Pittsburg  &  C.  R.  Co.  210 
Pa.  134,  59  Atl.  823.  Our  Brother  Stewart, 
when  on  the  common  pleas,  properly  said 
of  the  act  of  1893,  in  Reed's  Estate,  3  Pa. 
Dist.  R.  503:  "The  act  makes  a  clear  dis- 
tinction between  the  executory  contract  of 
sale  and  the  actual  conveyance  of  the  wife's 
land,  so  far  as  regards  the  manner  of  their 
execution.  It  gives  her  the  right  to  con- 
tract for  its  sale  in  the  same  manner,  and 
to  the  same  extent,  as  an  unmarried  person; 
but,  when  she  comes  to  convey,  she  may  do 
so  only  by  her  husband  joining  in  the  deed. 
If  her  right  to  contract  for  its  sale  be  quali- 
fied in  like  manner  with  her  right  to  con- 
vey, she  is  no  better  off  with  respect  to  her 
real  estate  than  she  was  under  the  act  of 
1848.  It  is  this  right  to  contract,  and  her 
personal  liability  in  connection  therewith, 
that  marks  the  advance  made.  The  refusal 
of  the  husband  to  join  in  the  wife's  deed 
cannot  operate  to  relieve  her  from  liability 
under  her  contract,  any  more  than  her  re- 
fusal to  join  in  the  husband's  would  relieve 
him  from  liability  under  his.  Can  there  be 
any  doubt  that  the  damages  in  both  cases 
would  be  measured  by  the  same  standard? 
The  only  possible  difference  between  the  two 
as  to  result  is  that  the  husband  could  be 
required  to  perform  specifically,  so  far  as 
his  own  estate  in  the  land  is  concerned, 
while  performance  could  not  be  decreed 
against  the  wife  on  her  contract,  since  her 
individual  deed  would  be  ineffectual  for  any 
purpose.  This  difference  emphasizes  the  dis-' 
tinction  found  in  the  act.  The  wife's  con- 
tract, unlike  that  of  the  husband,  conveys 
no  interest  in  the  land,  legal  or  equitable, 
but  creates  a  personal  liability  only." 
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The  appellee  is'  entitled  to  regain  posses- 
sion of  her  land  only  after  paying  McCor- 
mick  what  a  jury  may  find  is  due  him  for 
the  purchase  money,  the  annuity,  and  the 
fire-insurance  tax  paid  by  him,  and  for 
whatever  expenditures  he  made  for  improve- 
ments before  he  was  notified  that  the  con- 
tract would  not  be  specifically  performed 
because  the  husband  of  the  appellee  would 
not  join  in  the  deed.  This  equitable  result 
would  have  been  reached  by  a  conditional 
verdict  which  the  jury  ought  to  have  been 
directed  to  render,  if  they  believed  the  facts 
testified  to  by  the  appellants  and  their  wit- 
nesses. 

As  to  the  first  assignment  of  error,  which 
complains  of  the  court's  permission  to  the 
appellee  to  reopen  her  case  after  she  had 
closed,  and  there  was  an  intimation  that  a 
nonsuit  would  be  directed,  nothing  more 
need  be  said  than  that  it  was  not  an  improp- 
er exercise  of  judicial  discretion. 

The  first,  second,  and  third  assignments 
of  error  are  overruled.  The  fourth,  fifth, 
sixth,  seventh,  eighth,  and  ninth  are  sus- 
tained, and  the  judgment  is  reversed,  with 
a  venire  facias  de  novo. 


TENNESSEB  SUPREME  COURT. 
PARLEE  WESTER  et  aL 

V. 

REUBEN  HURT  et  aL 

(— Tenn.  — ,  130  S.  W.  842.) 

Deed  —  married  woman  —  examination 
—  telephone. 

The  privy  examination  of  a  married 
woman  necessary  to  validate  her  convey- 
ance of  real  estate  under  a  statute  pre- 
scribing its  form  cannot  be  taken  by  tele- 
phone. 

(October  1,  1910.) 

CERTIORARI  to  the  Court  of  Civil  Ap- 
peals to  review  a  decree  reversing  a 
decree  of  the  Chancery  Court  for  Roane 
County  dismissing  a  bill  filed  to  cancel 
a  certain  deed  of  trust.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Gideon  Hill  for  complainants. 

Messrs.  Staples  &  Stone,  for  defend- 
ants: 

As  the  taking  of  the  acknowledgment 
was  a  judicial  act,  it  cannot  be  attacked 
except  for  fraud  of  the  beneficiary. 

Burem  y.  Winstead,  103  Tenn.  288,  62 
S.  W.  1070;  Cason  v.  Cason,  116  Tenn.  193, 
93  S.  W.  89;  Kennedy  v.  Security  Bldg.  & 
Sav.  Asso.  (Tenn.)  67  S.  W.  394;  Thomp 
■on  V.  Southern  Bldg.  &  L.  Asso.  (Tenn.) 
37  8.  W.  706;  Shell  v.  Holston  Nat.  Bldg.  & 
30  L.R.A.(N.S.) 


L.  Asso.  (Tenn.)  62  S.  W.  909;  Finnegan 
V.  Finnegan,  3  Tenn.  Ch.  616;  Groten- 
kemper  v.  Carver,  9  Lea,  280;  Young  y. 
Harris,  74  111.  App.  667 ;  Hall  v.  Hall,  118 
Ky.  666,  82  S.  W.  269;  Morris  v.  Linton, 
61  Neb.  537,  86  N.  W.  666 ;  Boldt  v.  Becker, 
1  Neb.  (Unof.)  76,  96  N.  W.  609;  Nimocks 
v.  Mclntyre,  120  N.  C.  326,  26  S.  E.  922; 
Marsh  v.  Griffin,  136  N.  C.  333,  48  8.  £. 
736;  Summers  v.  Sheem  (Tex.  Civ.  App.) 
37  S.  W.  246;  Atkinson  v.  Reed  (Tex.  Civ. 
App.)  49  S.  W.  260. 

liansden,  J.,  delivered  the  opinion  of  the 
court: 

This  case  is  before  us  upon  a  certiorari 
to  a  decree  of  the  court  of  civil  appeals, 
reversing  the  decree  of  the  chancellor,  dis- 
missing the  complainants'  bill. 

The  facts  necessary  to  be  stated  are 
that  Mrs.  Wester  is  the  owner  of  a  small 
tract  of  land  in  Roane  county,  and  she 
joined  her  husband  in  a  deed  of  trust  for 
the  purpose  of  securing  a  debt  which  her 
son  owed  to  the  defendant  Hurt,  and  after 
signing  the  deed  it  was  taken  to  the  notary 
public,   who   called  Mrs.   Wester   over   the 

Note,  —  Validity  of  acknowledgment  or 
oath   taken  over  telephone. 

There  appear  to  be  but  two  cases,  in  ad- 
dition to  WESTEB  V.  HuBT,  passing  upon 
the  validity  of  an  acknowledgment  or  oath 
taken  over  the  telephone. 

In  Banning  v.  Banning,  80  Cal.  271,  13 
Am.  St.  Ren.  166,  22  Pac.  210,  it  appeared 
that  the  validity  of  an  acknowledgment  to 
a  deed  was  questioned  upon  the  ground  that 
at  the  time  the  deed  was  acknowledged  by 
the  defendant,  who  was  a  married  woman, 
she  was  "not  visibly,  and  therefore  not  per- 
sonally, present  before  the  notary  at  the 
time  he  took  her  acknowledgment  through 
a  telephone,  she  then  being  3  miles  dis- 
tant from  him."  To  this  objection  the  court 
said:  "It  is  admitted  that  the  certificate 
of  the  notary  is  in  due  form;  and  it  is 
not  alleged  or  pretended  by  the  defendant 
that  she  did  not  voluntarily  sign  and  de- 
liver the  deeds;  nor  that  she  did  not  volun- 
tarily, and  without  the  hearing  of  her  hus- 
band, acknowledge  the  execution  of  them 
through  the  telephone,  after  Iiaving  been  in- 
formed by  the  notary  of  their  contents; 
nor  that  any  deception  or  fraud  was  prac- 
tised to  induce  her  to  execute  the  deeds; 
nor  even  that  the  plaintiffs  had  notice  of 
the  manner  in  whicn  it  is  alleged  that  she 
acknowledged  the  execution  through  the 
telephone.  These  particulars  are  not  stated 
for  the  purpose  of  maintaining  that,  un- 
der any  circumstances,  an  acknowledgment 
of  a  deed  may  be  taken  through  a  tele- 
phone, but  for  the  sole  purpose  of  showing 
that  there  is  no  pretense  of  fraud,  duress, 
or  mistake."  Then  the  court,  after  review- 
ing a  number  of  decisions  holding  that  a 
notary's   certificate   of   acknowledgment   it 
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telephone  and  attempted  to  take  her  privy 
examination  by  a  conversation  in  this  way. 
The  court  of  civil  appeals  held  that  his 
acknowledgment  was  invalid,  and  granted 
to  Mrs.  Wester  the  relief  she  prayed  by 
canceling  the  deed  of  trust. 

The  d^ed  of  a  married  woman  living  with 
lier  husband,  conveying  her  general  estate, 
is  void  without  her  privy  examination. 
The  form  of  this  examination  is  prescribed 
by  statute  (Shannon's  Code,  §  3753),  and 
every  material  part  of  this  form  is  neces- 
sary to  make  the  probate  of  the  deed  valid 
upon  its  face.  The  action  of  the  officer 
taking  the  acknowledgment  is  a  judicial 
one,  and  establishes  by  judicial  force:  (1) 
That  there  was  a  personal  interview  be 
tween  him  and  the  bargainer;  (2)  that 
this  interview  was  private  and  apart  from 
the  husband;  and  (3)  that  the  execution 
of  the  deed  was  confessed  to  have  been 
made  freely,  voluntarily,  and  understand- 
ingly,  and  without  compulsion  or  constraint 
from  her  husband,  for  the  purposes  therein 
contained. 

When  a  deed  has  a  certificate  attached  to 


it  containing  all  of  the  material  parts 
prescribed  by  the  statute,  and  signed  by 
the  proper  officer,  it  establishes  the  pro- 
bate of  the  deed  as  a  matter  of  judicial 
determination,  and  this  probate  cannot  be 
attacked  by  extrinsic  evidence  showing  any 
mere  irregularity.  It  can  only  be  over- 
thrown by  proof  of  fraud  or  duress,  and 
by  a  causal  connection  of  the  grantee  with 
the  fraud. 

These  conclusions  are  abimdantly  estab- 
lished by  all  of  our  authorities.  It  is  clear 
that  if  the  officer  taking  the  privy  exami- 
nation of  the  married  woman  does  not  have 
a  personal  interview  with  her,  and  does  not 
propound  the  required  questions  to  her 
while  in  her  presence,  he  cannot  determine 
judicially  whether  the  deed  has  been  execut- 
ed in  the  manner  and  under  the  conditions 
that  the  law  requires  in  order  to  make  a 
valid  conveyance  of  a  married  woman's  es- 
tate. This  is  manifest  from  the  language 
of  the  statute  itself.  The  officer  is  to  de- 
termine as  a  matter  of  judicial  judgment 
that  she  did  execute  the  instrument  freely, 
voluntarily,  and  understandingly,  and  with- 


conclusive  as  to  the  facts  stated  therein  { 
except  where  fraud  is  shown,  held  that  the 
adcnowledgment,  in  the  case  at  bar,  was 
valid.  The  inevitable  conclusion  of  such  a 
holding  seems  to  be  that  where  an  acknowl- 
edgment to  a  deed  is  taken  over  the  tele- 
phone, and  the  certificate  of  acknowledg- 
ment is  in  regular  form,  it  is  valid,  and 
cannot  be  impeached  except  where  fraud 
is  established. 

In  Sullivan  v.  First  Nat.  Bank,  37  Tex. 
av.  App.  228,  83  S.  W.  421,  it  was  held 
that  an  oath  to  an  affidavit  which  was  re- 
quired by  statute  to  be  administered  in  the 
mode  most  binding  upon  the  conscience  of 
the  individual  takmg  the  same,  and  made 
by  the  affiant  in  the  personal  presence  of 
the  officer,  could  not  be  administered  over 
the  telephone,  although  the  officer  recog- 
nisEed  the  voice  of  the  affiant.  Gill,  J.,  said: 
"The  law  requires  the  affiant  to  be  in  the 
personal  presence  of  the  officer  administer- 
ing the  oath ;  not  to  the  end  that  the  officer 
may  know  him  to  be  the  person  he  repre- 
sents himself  to  be,  for  it  is  not  required 
that  the  affiant  be  identified,  or  introduced, 
or  be  personally  known  to  the  officer,  but  to 
the  end  that  he  be  certainly  identified  as 
the  person  who  actually  took  the  oath." 
And  then  in  considering  the  question  with 
relation  to  a  possible  prosecution  for  per- 
jury he  continued:  "It  may  be  true  that 
the  officer,  when  he  takes  the  affidavit  of 
one  well  known  to  him,  might  recognize 
his  Yoice  over  the  telephone,  and  there- 
from be  able  to  testify  that  he  took  the 
oath  and  made  the  affidavit  in  issue.  But 
it  must  be  borne  in  mind  that  the  law  does. 
not  require  the  clerk  or  notary  to  be  ac- 
quainted with  one  who  becomes  an  affiant 
before  them.  A  stranger  may  appear,  sign 
an  affidavit,  and  demand  that  the  officer 
30  L.R.A.(N.S.) 


swear  him  and  affix  his  jurat.  In  that 
case  the  officer  certifies  and  can  swear  to  no 
more  than  that  the  man  who  afiixed  the 
name  to  the  affidavit  swore  to  its  truth. 
The  name  he  signed  may  have  been  fic- 
titious, but  the  individual  swore  to  it  as 
the  clerk  or  notary  certified,  and  he  would 
be  subject  under  that  name  or  his  true  one 
to  a  prosecution  for  perjury.  Now,  if  the 
contention  of  appellant  is  sound  [that  per- 
sonal presence  of  affiant  was  not  required], 
the  rule  must  be  laid  down  broadly,  and  who- 
ever might  demand  the  official  jurat  by  his 
personal  presence  might  also  demand  it 
over  the  telephone.  Had  it  not  so  happened 
in  this  case  that  the  clerk  was  acquainted 
with  Sullivan,  and  identified  him  by  his 
voice,  he  could  have  done  no  more  than 
certify  that  a  man  whom  he  did  not  know, 
but  who  represented  himself  to  be  Sulli- 
van, authorized  the  name  of  Sullivan  to  be 
signed  to  the  affidavit  and  swore  its  con- 
tents were  true.  The  clerk  could  not  pos- 
sibly identify  him  as  the  one  making  the 
affidavit  if  the  question  should  afterwards 
arise.  In  a  prosecution  for  perjury,  such 
testimony  on  the  part  of  the  clerk  would 
not  even  raise  an  issue  against  the  unknown 
affiant.  So,  we  hold  that  not  only  is  the 
personal  presence  of  the  affiant  required,  to 
the  end  that  by  appropriate  form  and  cere- 
mony his  conscience  may  be  bound,  but  that 
it  is  required  .  .  .  that  the  officer  may 
see  and  know  that  the  man  who  signs  also 
swears.  No'  modern  business  necessity  re- 
quires the  broadening  of  these  rules.  To 
allow  the  contention  of  appellant  would 
be  to  open  a  broad  door  for  fraud  and  im- 
position, and  hold  out  to  the  perpetrators  a 
tempting  chance  for  immunity  from  dis- 
covery and  identification."  E.  M,  S« 
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out  compulsion  or  constraint  from  licr  lius- 
band;  and  this  he  cannot  do  out  of  her 
presence,  because  her  appearance,  manner, 
and  .demeanor  may  become  more  potent 
factors  in  ascertaining  the  truth  of  this 
than  mere  formal  answers  to  questions. 

The  language  employed  by  the  legisla- 
ture in  prescribing  the  form  of  the  certifi- 
cate made  by  the  officer  taking  the  exami- 
nation precludes  a  construction  which 
would  uphold  an  acknowledgment  taken 
in  this  way,  and  therefore  it  was  clearly 
not  within  the  legislative  intent  that  this 
should  be  done. 

We  are  of  opinion,  therefore,  that  this 
attempted  privy  examination  of  Mrs.  Wes- 
ter was  a  mere  empty  form,  unauthorized 
by  the  statute,  and  the  certificate  made  by 
the  officer,  although  it  contained  the  proper 
words,  does  not  establish  the  facts  certified 
to.  The  decree  of  the  Court  of  Civil  Ap- 
peals, reversing  the  decree  of  the  chan- 
cellor, is  therefore  affirmed. 


ARKANSAS  SUPREME  COURT. 

DARDANELLE     PONTOON     BRIDGE     & 
TURNPIKE  COMPANY,  Appt., 

V. 

MOSES   CROOM. 

(—  Ark.  — ,  129  S.  W.  280.) 

Toll  bridge  —  defect  —  liability  for  ac- 
cident. 

1.  The  proprietor  of  a  toK  bridge  is 
liable  for  the  loss  of  a  team  which  falls 
from  the  bridge  and  is  killed  because  of 
the  failure  of  such  proprietor  to  use  reason- 
able and  ordinary  care  to  see  that  the  guard 
rail  was  sufficient  to  withstand  such  pres- 
sure as  might  be  imposed  upon  it  by  teams 
likely  to  be  upon  the  bridge. 

Same  —  sufficiency  of  rail. 

2.  A  railing  on  a  brido:e,  made  of  light, 
unbraced  pine  posts,  bolted  at  the  bottom, 
may  be  found  to  be  insufficient  to  meet  the 
requirements  which  the  law  imposes  upon 
the  owner  to  render  the  bridge  safe  for 
teams  which  may  be  upon  it. 

Trial  —  refused  Instruction  —  error. 

3.  It  is  not  prejudicial  error  to  refuse  an 
instruction  which  is  not  within  the  issues 
presented  by  the  pleadings. 

Evidence  —  opinion  —  safety  of  bridge. 

4.  A  properly  qualified  witness  may  give 
an  opinion  as  to  the  sufficiency  and  safety 
of  the  guard  rail  on  a  bridge  to  protect  us- 
ers from  loss  or  injury. 

Trial  —  argument  —  comment  on  inter- 
est of  witness. 

6.  Counsel  may,  in  argument,  comment 
on  the  interest  of  a  witness  in  the  result  of 
the  trial,  if  his  testimony  is  in  conflict 
30  L.R.A.(N.S.) 


witli  other  testimony  or  catabliahed  facta  in 
the  case. 

(May  30,  1910.) 

APPEAL  by  defendant  from  a  judgment 
ot  the  Circuit  Court  for  Yell  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  loss  of  a  team  and 
wagon,  which  was  alleged  to  have  been 
caused  by  defendant's  negligence.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  II.  M.  Jacoway  and  Sellers  & 
Sellers  for  appellant. 

Messrs.  BuIIoclc  &  Davis,  for  appellee: 

Edgar  Shinn's  testimony  as  to  the  safety 
and  sufficiency  of  the  guard  rail  was  ad- 
missible. 

St.  Louis,  L  M.  &  S.  R.  Co.  v.  Lyman, 
57  Ark.  512,  22  S.  W.  170;  McDermott  ▼. 
Cable,  23  Ark.  200;  17  Cyc.  Law  k  Proc. 
pp.  34-36;  Porter  v.  Pequonnoc  Mfg.  Co. 
17  Conn.  249;  Warren  v.  Jeunesse  (Ky.) 
122  S.  W.  862. 

A  greater  degree  of  care  and  precaution 
is  imposed  upon  a  Jbridge  company  with  a 
franchise  to  take  toll,  than  upon  a  mere 
municipality,  charged  only  with  keeping  the 
public  highway  in  repair  for  the  use  of 
the  public,  without  toll. 

5  Cyc.  Law  &  Proc.  p.  1100;  St.  Louis 
Bridge  Co.  v.  Miller,  138  111.  466,  28  N.  E. 
1071. 

Frauenthal,  J.,  delivered  the  opinion 
of  the  court: 

This  was  an  action  to  recover  the  value 
of  a  team  of  mules  and  a  wagon  which  fell 
from  defendant's  bridge,  and  were  lost.  It 
was  alleged  in  the  complaint  that  the  loss 
was  due  to  the  defendant's  negligence  in 
failing  "to  have  a  safe  and  sufficient  guard 

Note.  —  Rights  and  duties  of  toll'brldoe 

proprietors. 

The  earlier  cases  upon  this  subject  are 
collected  and  discussed  in  a  note  to  Clarks- 
ville  &  R.  Tump.  Co.  v.  Montgomery  Coun- 
ty, 58  L.R.A.  155,  and  this  note  is  supple- 
mentary thereto. 

The  more  recent  cases  are  not  very  nu- 
merous, for  it  is  apparently  the  policy  of 
counties  and  municipalities  to  abolish  toll 
bridges  and  toll  roads,  and,  by  purchasing 
the  bridges  from  the  proprietors,  convert 
them  into  free  bridges. 

This  note  is  confined  to  toll  bridges,  and 
does  not  include  cases  involving  free  public 
bridges,  or  private  bridges,  or  bridges  built 
and  inaintained  solely  for  the  purpose  of 
carrying  the  trains  of  certain  railroads. 

Rights   and   duties    in   general. 

Equity  has  jurisdiction  to  restrain  a 
street  railway  company's  unlawful  use  of  a 
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rail  properly  braced  and  strong  enough  to  | 
insure  safe  passage  over  said  bridge,  and 
to  prevent  frightened  teams  from  breaking 
through  into  said  river."  The  defendant 
owned  and  operated  a  bridge  across  the 
Arkansas  river,  near  the  town  of  Darda- 
nelles and  charged  and  collected  fare  for 
the  crossing  of  persons  and  property  over  it. 
The  plaintiff  had  driven  his  mules  and  load- 
ed wagon  upon  the  bridge,  and  was  cross- 
ing over  same,  when  the  mules,  either  from 
fright  or  other  cause,  backed  the  wagon 
against  the  railing  of  the  bridge,  which 
broke  and  gave  way,  and  the  mules  and 
wagon  were  precipitated  into  the  river.  The 
mules  were  drowned  and  the  waon  lost. 
The  testimony  on  the  part  of  the  plaintiff 
tended  to  prove  that  the  bridge  was  built 


of  boats,  and  was  what  is  known  as  a  "pon- 
toon" bridge.  Along  its  sides  the  defendaTit 
had  built  a  railing  or  barrier.  This  rail- 
ing was  composed  of  upright  posts,  upon 
which  was  fastened  a  plank  or  streamer. 
The  posts  were  made  of  pine,  and  were 
fastened  to  the  bottom  of  the  boats  with 
bolts.  The  testimony  on  behalf  of  thie 
plaintiff  tended  to  prove  that  the  posts  wcfre 
not  built  of  strong  wood;  that  the  timbers 
in  the  railing  were  light  and  frail,  and  that 
the  posts  and  railing  were  not  braced; 
that,  because  the  posts  were  not  braced, 
the  railing  was  not  substantial  and  not 
strong  enough  to  withstand  the  weight  of 
a  wagon  that  might  ordinarily  be  expected 
to  be  pressed  against  it.  And  the  testi- 
mony tended  further  to  prove  that,  if  the 


public  toll  bridge.  Pittsburg  &  W.  E.  Pass. 
R.  Co.  V.  Point  Bridge  Co.  166  Pa.  37,  20 
L.R.A.   323,   30   Atl.    511. 

An  electric  railway  company  has  the  right 
to  cross  a  public  toll  bridge  on  payment  of 
adequate  toll,  wliere  the  statute  gives  it  the 
right  to  use  "any  street  or  highway."    Ibid. 

A  railroad  corporation  having  no  author- 
ity under  its  own  charter  to  acquire  and 
exercise  the  rights,  powers,  and  franchises 
of  a  toll-bridge  corporation,  or  to  carry  on 
the  business  of  such  other  corporation,  does 
not  succeed  to  such  rights,  powers,  and  fran- 
chises of  the  toll-bridge  corporation  by  pur- 
chasing the  whole  property  employed  by  the 
bridge  company  in  maintaining  its  bridge. 
Southern  R.  Co.  v.  Mitchell,  139  Ala.  620, 
37  8o.  85. 

Power  to  construct  railroad  toll  bridges 
is  not  destroyed  by  the  amendment  of  a 
statute  providing  for  the  formation  of  cor- 
porations to  construct  bridges,  by  striking 
out  a  provision  requiring  the  articles  of  in- 
corporation to  state  whether  the  bridge  is  to 
be  for  railroad  or  other  purposes,  and  remit- 
ting incorporators  to  the  general  provisions 
of  the  statute  in  forming  their  articles  of 
incorporation,  without  mentioning  railroad 
purposes  as  one  for  which  a  bridge  may  be 
constructed.  Southern  Illinois  &  M.  Bridge 
Co.  V.  Stone,  174  Mo.  1,  63  L.R.A.  301,  73 
S.  W.  453. 

A  writ  of  peremptory  mandamus,  com- 
manding that  a  toll  bridge  should  be  recon- 
structed and  altered  so  as  to  accommodate 
ordinary  road  travel,  will  be  denied  where  it 
appears*  that  the  bridge,  for  nearly  thirty 
years,  had  been  used  exclusively  as  a  rail- 
road bridge,  and  in  fact  had  never  been  used 
for  ordinary  travel,  and  had,  within  a  few 
years,  been  reconstructed,  and  the  bonds  is- 
sued to  pay  for  such  reconstruction  had 
been  guaranteed  by  the  railroad  company. 
State  ex  rel.  Crow  v.  Boonville  Bridge  Co. 
200  Mo.  74,  103  S.  W.  1052. 

In  State  Road  Bridge  Co.  v.  Saginaw  Cir- 
cuit Judge,  143  Mich.  337,  106  N.  W.  394, 
the  court  refused  to  issue  a  writ  of  man- 
damus to  the  circuit  judge,  directing  him  to 
vacate  an  order  granting  a  preliminary  in- 
junction restraining  a  toll-bridge  company 
30  L.R.A.(N.S.) 


from  collecting  tolls  over  its  bridge,  upon 
the  ground  that  the  plaintiff  had  mistaken 
its  remedy;  but  the  court  said  that  the  in- 
junction was  improperly  issued,  as  the  re- 
sult was  to  deprive  the  company  of  its 
property  on  a  mere  preliminary  hearing. 

liie  mere  interest  of  a  plaintiff  as  a  citi- 
zen and  resident  of  a  town  and  parish  is 
insufficient  in  law  to  maintain  an  action  to 
compel  the  authorities  to  invest  the  sur- 
plus revenues  arising  from  the  operation  of 
a  toll  bridge,  and  use  the  interest  accruing 
therefrom  for  the  maintenance  and  operation 
of  the  structure  as  a  free  bridge;  it  not 
being  even  alleged  that  plaintiff  had  ever 
used  the  bridge  or  expected  to  use  it,  or  had 
been  or  would  be  injured  by  the  collection 
of  tolls.  Laforest  v.  Thibodaux,  117  La.  266, 
41  So.  568. 

A  toll  bridge  substituted  for  a  ferry  will 
be  charged  with  the  license  or  privilege  of 
free  passage  resting  on  the  ferry,  where  its 
owner  continued  to  use  for  the  bridge  the 
easement  for  a  highway  over  adjoining 
lands,  in  consideration  of  which  the  free 
passage  had  been  granted.  Dupont  v. 
Charleston  Bridge  Co.  65  S.  C.  524,  44  S. 
E.  86. 

And  one  entitled .  to  the  right  of  free 
passage  over  a  toll  ferry  in  consideration 
of  an  easement  given  to  the  company  for 
a  highway  over  a  portion  of  his  land  does 
not  lose  such  right  by  the  payment  of  tolls 
on  the  bridge,  made  under  protest,  and  with 
the  assertion  of  a  right  of  free  passage. 
Ibid. 

A  toll  bridge,  like  a  toll  road,  is  a  public 
highway,  burdened  with  the  legislative  grant 
of  a  right  to  the  proprietor  to  charge  tolls 
for  passage  thereon.  Montgomery  County 
V.  Clarksville  &  R.  Tump.  Co.  120  Tenn.  76, 
109  S.  W.  1152. 

— exercise  of  power  of  eminent  domain. 

The  power  of  eminent  domain  may  be 
exercised  to  secure  property  needed  for  the 
construction  and  maintenance  of  a  toll 
bridge.  Southern  Illinois  &  M.  Bridge  Co.  v. 
Stone,  supra. 

Changing  the  words  "to  the  uses  of  said 
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railing  had  been  built  of  heavier  and  sound- 
er timber  and  the  posts  properly  braced, 
it  would  have  withstood  such  pressure.  And 
we  are  of  opinion  that  there  was  some  evi- 
dence adduced  in  the  case  which  was  suf- 
ficient to  warrant  the  jury  in  finding  that 
the  railings  were  not  constructed  and  main- 
tained in  such  a  proper  and  substantial 
manner  as  was  necessary  to  secure  the  safe- 
ty of  teams  that  ordinarily  crossed  the 
bridge,  and  which  might  press  against  the 
railings  with  such  force  as  might  be,  in  the 
exercise  of  due  care  and  caution,  expected 
and  foreseen;  that  the  loss  was  due  to  the 
insecure  and  unsubstantial  manner  in  which 
the  railing  was  constructed  and  maintained ; 
and  that  the  plaintiff  was  at  the  time  in 
the  exercise  of  due  care. 


At  the  request  of  the  plaintiff,  the  court 
gave  the  following  instruction:  "(1)  If  you 
find  that  the  defendant  owned  and  operated 
a  bridge  across  the  Arkansas  river  for  the 
transportation  of  freight  and  passengers  for 
toll,  it  was  bound  to  use  reasonable  skill 
and  diligence  in  providing  against  the  ordi- 
nary dangers  of  travel,  and  to  provide  and 
maintain  a  reasonably  safe  bridge;  and  if 
guard  rails  and  banisters  be  reasonably  nec- 
essary for  that  purpose  and  practicable,  it 
was  bound  to  construct  and  maintain  them 
in  the  places  needed  and  of  sufficient 
strength  to  be  reasonably  safe;  and,  if  you 
find  that  the  defendant  failed  to  so  con- 
struct and  maintain  or  keep  in  repair  the 
said  bridge,  by  reason  of  which  the  injury 


corporation,"  in  the  section  of  a  statute  pro- 
viding for  the  creation  of  bridge  companies, 
which  specifies  for  what  purposes  property 
may  be  acquired  under  the  power  of  eminent 
domain,  so  as  to  read  "for  approaches,  road, 
foot,  or  wagon  ways,"  does  not  indicate  an 
intention  to  deprive  a  company  organized 
to  construct  a  railroad  bridge  of  the  power 
to  condemn  property  for  terminal  accom- 
modations for  the  use  of  such  railroads  as 
may  desire  to  use  the  bridge,  since  the  word 
"road"  may  be  held  to  include  railroad. 
Ibid. 

The  use  of  a  public  toll  bridge  for  an 
electric  railway,  on  payment  of  adequate 
tolls,  is  not  a  taking  of  or  injury  to  the 
property  in  the  exercise  of  the  power  of 
eminent  domain.  Pittsburg  &  W.  E.  Pass. 
R.  Co.  Y.  Point  Bridge  Co.  supra. 

Approaches. 

The  fact  that  a  corporation  organized  to 
build  a  bridge  is  not  expressly  authorized 
by  its  charter  to  obtain  approaches  by  an 
exercise  of  the  power  of  eminent  domain 
does  not  bring  an  attempt  to  secure  such 
approaches  in  a  foreign  state  within  the 
operation  of  a  constitutional  provision  of 
such  state,  forbidding'  any  company  to  en- 
gage in  business  other  than  that  expressly 
authorized  by  its  charter.  Southern  Illi- 
nois &  M.  Bridge  Co.  v.  Stone,  supra. 

The  approaches  to  a  toll  bridge  and  its 
abutments,  as  well  as  the  bridge  proper, 
must  be  kept  in  repair  by  the  owner,  the 
whole  having  been  erected  by  him,  and,  so 
far  as  appears,  no  duty  resting  upon  the 
public  to  maintain  the  approaches  or  abut- 
ments as  a  part  of  the  nighway.  The  de- 
fect complained  of  having  existed  for  a 
consideraole  period  of  time,  no  question 
could  properly  arise  as  to  the  duty  of  the 
owner  to  take  notice  of  it.  Augusta  v. 
Hudson,  94  Ga.  136,  21  S.  E.  289. 

The  legislature  may  lawfully  grant  fran- 
chises to  erect  a  toll  bridge,  which  will  in- 
clude the  right  to  provide  proper  and  suit- 
able approaches,  and  to  lay  rails  thereon 
for  the  accommodation  of  railroad  trafiic. 
for  the  benefit  of  which  the  bridge  is  to  be 
30  L.R.A.(N.S.) 


erected.    Soutliern  Illinois  &  M.  Bridge  Co. 
V.  Stone,  supra. 

Erection  of  competing  bridges. 

The  police  jury  of  a  parish  has  the  right 
to  restrain  by  injunction  the  operation  of 
a  free  bridge  or  ferry  within  the  distance 
from  a  public  toll  bridge  prescribed  by  stat- 
ute or  ordinance.  Lafourche  v.  Robichaux, 
13fi  La.  286,  40  So.  705. 

In  determining  the  limits  prescribed  in  a 
statute  authorizing  the  erection  of  a  toll 
bridge,  and  providing  that  no  other  bridge 
should  be  erected  within  half  a  league 
"above  the  said  bridge  and  below  the  same 
bridge,"  the  distance  is  to  be  measured 
along  the  course  of  the  river.  Rouleau  t. 
Pouliot,  36  Can.  S.  C.  224. 

Duty  as  to  maintenance  of  bridge. 

Toll-bridge  proprietors  are  not  insurers 
of  the  safety  of  persons  paying  tolls  there- 
on. Washington,  C.  &  A.  Turup.  Co.  v. 
Case,  80  Md.  36,  30  Atl.  571. 

Nor  is  the  proprietor  of  a  toll  bridge 
a  common  carrier.  Gibler  v.  Terminal  R. 
Asso.  203  Mo.  208,  101  S.  W.  37,  11  A.  & 
E.  Ann.  Cas.  1194. 

The  authorities  substantially  agree  that 
ordinary  care  is  all  the  law  requires  of  the 
owners  of  toll  bridges,  but  to  constitute 
ordinary  care,  the  care  must  be  proportion- 
ate to  the  danger  to  be  apprehended.    Ibid. 

It  is  not  error  to  refuse  an  instruction 
that  a  bridge  company  is  liable  for  defects 
in  the  bridge,  however  such  defects  were 
caused,  and  notwithstanding  that  the  com- 
pany had  no  knowledge  thereof.  Hellyer  v. 
Trenton  City  Bridge  Co.  133  Fed.  843. 

In  an  action  for  personal  injuries  al- 
leged to  have  been  caused  by  the  negligence 
of  a  toll-bridge  company,  it  is  error  to  re- 
fuse to  charge  the  jury  that  if  the  in- 
jury complained  of  was  caused  by  the  acci- 
dental displacement  of  a  single  plank  on  the 
bridge,  of  which  the  company  had  no  no- 
tice, and  could  not,  by  the  exercise  of  rea- 
sonable diligence,  have  known,  then  the  Yer- 
diet  must  be  for  the  defendant.  Washing- 
ton, C.  &  A.  Tump.  Co.  V.  Case,  supra. 
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complained  of  occurred,  you  will  find  for 
the  plaintiff.'' 

At  the  request  of  the  defendant,  the  court 
gave,  among  other  instructions,  the  follow- 
ing: 

"(3)  Defendant  is  not  an  insurer  of  the 
safety  of  property  carried  over  its  bridge; 
nor  is  it  required  to  keep  guard  rails  of 
such  strength  that  they  will  not  give  way 
or  break  under  any  circumstances^  or  resist 
extraordinary  pressure.  It  is  only  required 
to  une  ordinary  care  to  keep  its  guard  rails 
in  a  reasonably  safe  condition,  which  means 
a  condition  of  safety  under  ordinary  cir- 
cimistances." 

"(6)  Before  you  would  be  justified  in 
finding  for  the  plaintiff,  you  would  hive  to 
find  from   the  evidence  that,  at  the  time 


of  the  accident,  the  bridge,  by  reason  of 
the  defective  guard  rail,  was  insufilcient  to 
furnish  protection  to  teams  under  such  con- 
ditions and  circumstances  as  were  likely 
to  occur  on  said  bridge;  and  you  would  have 
to  find  further  that  such  defective  condi- 
tion existed  and  was  caused  by  defendant's 
failure  to  use  ordinary  care. 

"(6)  Before  you  would  be  justified  in 
finding  for  the  plaintiff  on  account  of  the 
defective  guard  rail,  as  alleged  in  the  com- 
plaint, the  proof  would  have  to  show  that, 
in  order  to  furnish  protection  to  wagons  and 
teams  crossing  said  bridge  under  the  usual 
and  ordinary  circumstances,  it  was  necessary 
to  have  guard  rails  of  greater  strength  and 
sufficiency  than  the  ones  shown  to  have  giv- 
en away;  and,  further,  that  the  failure  to 


But  in  St.  Louis  Bridge  Co.  v.  Miller, 
138  111.  465,  28  N.  £.  1091,  it  was  held 
that  a  bridge  company  authorized  to  con- 
struct and  maintain  a  toll  bridge,  and  to 
collect  and  receive  tolls  of  such  persons  as 
make  use  of  it,  is  to  be  held  to  a  higher 
degree  of  diligence  in  caring  for  the  safety 
of  passengers  crossing  the  bridge  than  a 
corporation  performing  that  service  for  the 
public  gratuitously  would  be. 

Of  course,  a  toll-bridge  proprietor  is  li- 
able for  injuries  proximately  caused  by  its 
failure  to  use  ordinary  care  to  keep  the 
bridge  reasonably  safe  for  traffic. 

Thus,  a  toll-bridge  company  which  main- 
tains a  covered  toll  bridge  is  liable  for  in- 
juries proximately  caused  by  its  failure 
to  light  the  bridge  at  night.  Conowingo 
Bridge  Co.  v.  Hedrick,  95  Md.  669,  53  Atl. 
430. 

So,  a  bridge  company  is  liable  for  in- 
juries to  a  foot  passenger,  caused  by  a 
drove  of  mules  stampeding  on  the  bridge, 
and  getting  from  the  carriage  wav  to  the 
footpath,  which  were  not  separated  by  any 
raibng  or  barrier,  and  squeezing  and  crush- 
ine  the  plaintiff  against  the  outer  bridge 
railing.  St.  Louis  Bridge  Co.  v.  Miller, 
supra. 

And  in  Fox  v.  Union  Tump.  Co.  69  App. 
Div.  363,  69  N.  Y.  Supp.  551,  the  court 
said:  "A  turnpike  road  is  a  public  highway, 
and  the  same  duty  rests  upon  a  turnpike 
company  to  keep  its  roads  and  bridges  rea- 
sonably safe  for  ordinary  travel  that  rests 
upon  municipalities  with  reference  to  roads 
and  bridges  owned  and  maintained  by  them. 
The  absence  of  a  guard  or  railing  where  one 
is  needed  to  make  a  highway  reasonably 
safe  is  a  defect." 

An  instruction  that,  by  the  term  "ordi- 
nary care,"  as  applied  to  a  toll-bridge  pro- 
prietor, is  meant  such  care  as  a  pruaent 
operator  of  a  toll  brid^re  would  exercise 
under  the  same  or  similar  circumstances, 
although  unhappily  worded,  is  not  mislead- 
ing or  confusing.  Gibler  v.  Terminal  R. 
Asso.  supra. 

Where  a  mule  which  was  being  driven  to 
a  wagon  over  a  toll  bridge  owned  and  kept 
by  a  city  became  frightened  by  a  train  on 
30  L.B.A.(N.S.) 


a  railroad  near  by,  ran  awa^,  and,  because 
of  the  absence  of  a  guard  rail  from  the  ap- 
proach to  or  abutment  of  the  bridge,  was 
precipitated  from  the  structure  down  a  high 
embankment,  the  absence  of  the  guard  rail 
was  a  sufficiently  proximate  cause  of  the 
catastrophe  to  render  the  city  liable  for 
injuries  to  person  and  property  thereby  oc- 
casioned, if  such  absence  was  due  to  the 
city's  negligence.  Augusta  v.  Hudson,  su- 
pra. 

It  is  the  legal  duty  of  the  proprietor  of 
a  toll  bridge  to  construct  and  maintain  a 
railing  between  the  carriage  road  and  the 
footpath,  for  the  protection  of  foot  pas- 
sengers, if  such  railing  is  the  most  obvious 
and  appropriate  expedient  for  preventing 
injuries  likely  to  happen  to  foot  passengers, 
even  if  such  a  railing  is  not  commanded  or 
indicated,  either  by  the  law^  or  by  the  de- 
fendant's charter.  St.  Louis  Bridge  Co.  v. 
Miller,  supra. 

Tolls. 

The  right  to  exact  tolls  on  a  public  bridge 
does  not  carry  with  it  the  power  to  prohibit 
such  use  of  it  by  the  public  as  is  reason- 
ably consistent  with  its  public  purposes. 
Pittsburg  &  W.  E.  Pass.  R,  Co.  v.  Point 
Bridge  Co.  165  Pa.  37,  26  L.R.A.  323,  30 
Atl.  511. 

A  statute  authorizing  a  corporation  to 
construct  a  bridge  and  "take  reasonable 
tolls"  for  the  use  of  such  bridge,  and  au- 
thorizing it  to  establish  rules  and  regula- 
tions governing  the  use  of  such  bridge,  does 
not,  by  implication,  give  the  corporation 
the  right  to  prescribe  the  rate  of  tolls,  so 
that  a  statute  giving  the  board  of  county 
commissioners  power  to  prescribe  tolls  is 
not  unconstitutional,  as  taking  away  the 
vested  rights  of  the  bridge  company.  Tal- 
lassee  Falls  Mfg.  Co.  v.  Commissioner's  Ct. 
158  Ala.  263,  48  So.  354. 

— ^vehicles  subject  to  tolls. 

The  right  of  a  toll-bridtre  company  main- 
taining a  bridge  over  which  passes  a  high- 
way,  to  exact  tolls,  is  confined  to  the  ve- 
hicles and  animals  specified  in  its  fran- 
chise, and  will  not  be  construed  by  impli- 
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have  rails  of  greater  strcngtli  was  caused 
by  the  negligent  failure  of  defendant  to 
use  ordinary  care." 

The  jury  returned  a  verdict  in  favor  of 
the  plaintiff,  and  the  defendant  has  appealed 
to  this  court. 

It  is  contended  by  counsel  for  defendant 
that  the  evidence  adduced  in  the  trial  of 
this  case  was  not  sufficient  to  impose  a  lia- 
bility upon  it,  and  was  not  sufficient  to  sus- 
tain the  verdict  of  the  jury.  The  determina- 
tion of  that  question  depends  upon  the  duty 
which  the  defendant  owed  to  the  plaintiff  as 
one  of  the  traveling  public  over  its  bridge, 
and  the  manner  in  which  defendant  has  per- 
formed that  duty.  The  defendant  was  the 
proprietor  of  a  bridge,  and  made  a  charge 
against  the  public  for  crossing  same.  It 
thereby  became  its  duty  to  exercise  reason- 
able and  ordinary  care  and  prudence  in  the 
construction  and  maintenance  of  its  bridge 
for  the  safety  and  protection  of  those  using 
it,  and  to  make  reasonable  provisions  to 
prevent  injuries  from  causes  wliich  were 
likely  to  arise  in  the  ordinary  use  of  the 
bridge.  A  toll  bridge  should  be  so  con- 
structed that  it  shall  be  safe  for  traVcl ;  and 
the  degree  of  the  strength  of  the  structure 
must  be  determined  by  the  use  which  is 
fairly      to      be      expected      to      he      mnJe 


of  it.  It  should  be  constructed  in 
n  manner  strong  enough  to  sustain 
those  weights  and  to  protect  from  inju- 
injury  that  cliaracter  of  property  which  may 
fairly  be  expected  to  cross  over  it.  While 
not  an  insurer  of  the  person  or  property  of 
its  customer,  the  proprietor  of  a  toll  bridge 
is  bound  to  exercise  care  to  see  that  it  is 
reasonably  safe  and  secure  for  the  purpose 
for  which  it  was  erected  and  is  used.  The 
liability  of  the  proprietor  of  the  bridge  la 
founded  upon  negligence;  and  his  negligence 
arises  from  the  failure  to  exercise  the  nec- 
essary care  in  seeing  that  the  bridge  is  safe- 
ly constructed  and  maintained.  If  guard 
rails  are  reasonably  necessary  for  the  safe- 
ty of  travelers  and  their  property  in  cross- 
ing the  bridge,  then  the  owner  would  be  li- 
able for  an  injury  which  was  caused  by  a 
failure  to  construct  and  maintain  such  rail- 
ing or  barrier.  In  2  Dillon  on  Municipal 
Corporations,  §  1005,  it  is  said:  "Where  a 
rail  or  barrier  is  reasonably  necessary  for 
the  security  of  travelers  on  the  road,  which, 
from  its  nature,  would  be  otherwise  unsafe, 
and  the  erection  of  which  would  have  pre* 
vented  the  injury,  it  is  actionable  negli- 
gence not  to  construct  and  maintain  such 
a  guard  or  barrier."  Little  Rock  Traction 
*  i  Electric  Co.  v.  Dunlap,  08  Ark.  291,  67 


cation  to  embrace  automobifes.  Mallory  v. 
Saratoga  Lake  Bridge  Co.  53  Misc.  446,  104 
N.  Y.  Supp.  1025. 

Bicycles  and  tricycles  were  held  in  Can- 
nan  v.  Abingdon,  09  L.  J.  Q.  B.  N.  S.  517, 
to  be  carriages,  within  the  terms  of  a 
statute  prescribing  the  rates  of  tolls  to  be 
charged  on  certain  designated  carriages  "or 
other  carriage  whatsoever." 

But  this  decision  was  questioned  in  Simp- 
son V.  Teignmouth  &  S.  Bridge  Co.  72  L. 
J.  K.  B.  N.  S.  204,  where  it  was  held  that 
bicycles  did  not  fall  within  the  terms  of  a 
statute  providing  that  tolls  might  be  ex- 
acted for  every  "coach,  chariot,  hearse, 
chaise,  berlin,  landau,  and  phaeton,  gig, 
whisky,  car,  chair,  or  coburg,  and  every  oth- 
er carriage  hung  on  sprinjrs,  .  .  .  and 
for  each  horse  or  other  beast  of  draught 
drawing  the  same.  .  .  .*'  The  court  said 
that  while  a  bicycle  would  come  within  the 
general  terms  of  a  carriage  hung  on  springs, 
yet  it  was  clear  that  the  statute  was  intend- 
ed to  embrace  only  carriages  drawn  by 
animals. 

And  in  Smith  v.  Kynnersley,  72  L.  J.  K. 
B.  N.  8.  357.  it  was  hchrthnt  bicycloa 
were  not  included  within  the  statute  pre- 
scribing tolls  for  "every  sledge,  drag,  or 
such  like  carriage." 

Taxation. 

A  toll  bridge  is  subject  to  the  maximum 
tax  imposed  by  a  statute  which  provides 
for  a  tax  upon  toll  bridges,  graduated  in 
accordance  with  the  size  of  cities  within  a 
certain  distance  thereof,  where  a  citv  of  the 
30  L.R.A.(N.S.) 


maximum  size  is  within  the  prescribed  dis- 
tanc>e,  although  a  city  of  the  smaller  class 
may  also  be  within  such  distance  of  the 
other  end  of  the  bridge.  Southern  R.  Co. 
v.  Mitchell,  139  Ala.  629,  37  So.  85. 

A  toll  bridge  is  subject  to  taxation  as 
such,  notwithstanding  it  has  a  second  deck 
or  story,  carrying  a  railroad  track.     Ibid. 

A  toll  bridge  is  subject  to  state  taxa- 
tion where  it  is  wholly  within  the  state, 
and  used  for  state  traffic,  notwithstanding 
the  structure  also  carries  trains  engaged  in 
interstate  traffic;  and  the  fact  that  the 
bridge  is  on  the  railroad's  right  of  way  is 
immaterial.     Ibid. 

The  correct  method  of  fixing  the  value  in 
one  state  of  the  franchise  of  a  toll-bridge 
company  whose  bridge  lies  partly  in  one 
state  and  partly  in  another  is  to  take  such 
proportion  of  the  total  value  of  the  bridge 
as  the  length  of  the  bridge  within  the  state 
bears  to  the  whole  length  of  the  bridge, 
and  deduct  therefrom  the  valuation  of  the 
tangible  property  within  the  state.  Com. 
v.  Covington  &  C.  Bridge  Co.  114  Ky.  343, 
70  S.  \\.  849. 

Termination   of   franchise. 

When  the  right  to  take  tolls  expires, 
there  immediately  arises  the  right  of  the 
public  to  use  the  bridge  as  a  free  one,  with- 
out any  right  on  the  part  of  the  builders 
or  their  successors  to  remove  the  structure 
and  d€«!troy  the  highway.  Montgomery 
Countv  V.  Clarksville  k  R'.  Turiip.  Co.  120 
Tpnn.*76,  109  S.  W.  1152. 

A  corporation  whose  corporate   life  was 
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S.  W.  938;  6  Cyc.  Law  A  Proc.  p.  1101; 
Eads  V.  Marshall  (Tex.  Civ.  App.)  29  S. 
W.  170.  The  guard  rail  should  be  effective 
for  the  purpose  for  which  it  is  erected,  and 
should  therefore  be  constructed  and  main- 
tained in  such  a  reasonably  strong  and  sub- 
stantial manner  as  to  withstand  the  ordi- 
nary weights  and  forces  that  may  be  likely 
expected  to  be  pressed  against  it.  This  is 
necessary  in  order  to  put  the  railing  in  a 
safe  condition  for  the  travel  in  the  ordinary 
manner  over  such  bridge.  Whether  or  not 
the  railing  is  in  such  condition  is  a  ques- 
tion to  be  determined  by  the  jury,  under  the 
peculiar  circumstances  of  each  case.  2  Dill. 
Mun.  Corp.  §  1019;  Wharton,  Neg.  2d  ed. 
§   103. 

In  the  case  of  Walrod  v.  Webster  County, 
110  Iowa,  349, 47  L.R.A.  480,  81  N.  W.  598,  it 
appears  that  the  horses  became  frightened 
and  pressed  up  against  the  rail  of  the 
bridge,  which  gave  way,  and  the  horses  fell 
from  the  bridge.  In  that  case  it  was  held 
that  there  was  a  liability  to  the  owner  of 
the  horses  in  event  the  accident  would  not 
have  happened  if  the  railing  had  been  rea- 
sonably substantial,  and  that  this  was  a 
question  for  the  jury  to  determine.  In  4 
Am.  k  Eng.  Enc.  Law,  2d  ed.  p.  942,  it  is 
said:     "It  is  the  duty  of  a  bridge  proprie- 


tor to  provide  and  keep  in  repair  proper 
railings,  so  far  as  they  are  necessary  to  se- 
cure the  safety  of  travelers,  and  a  failure 
of  this  duty  affords  a  ground  of  action  to 
one  sustaining  injury  in  consequence."  See 
also  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Aven, 
01  Ark.  149,  32  S.  W.  600;  Tift  v.  Towns, 
53  Ga.  47;  Rosedale  v.  Golding,  55  Kan.  167, 
40  Pac.  284;  Townsend  v.  Susquehanna 
Tump,  Road  Co.  6  Johns.  90;  Palmer  v. 
Andover,  2  Cush.  600;  Gage  v.  Pontiac,  0.  & 
N.  R.  Co.  105  Mich.  335,  63  N.  W.  318. 

In  the  case  at  bar  we  think  that  the  jury 
were  warranted  in  finding  that  railings  up- 
on the  bridge  were  reasonably  necessary  for 
the  safety  of  travelers  and  their  property, 
and  that  there  was  some  evidence  tending 
to  prove  that  the  railings  that  were  provid- 
ed were  not  reasonably  substantial  enough 
and  suitable  for  the  safety  of  the  persons 
and  their  property  that  ordinarily  might* be 
expected  to  cross  the  bridge,  and  to  sustain 
the  weights  that  ordinarily  might  be  ex- 
pected to  press  against  them.  We  are  of 
opinion,  therefore,  that  there  was  sufficient 
evidence  to  sustain  the  verdict  of  the  jury, 
and  that  the  court  did  not  err  in  giving 
instruction  No.  1  at  the  request  of  the  plain- 
tiff. 

The  defendant  requested  the  court  to  in- 


limited  both  by  its  articles  of  association 
and  by  the  Constitution  of  the  state  to 
thirty  years,  which,  upon  its  incorporation, 
secured  from  the  board  of  supervisors  a 
franchise,  to  bridge  a  navigable  stream  and 
take  tolls,  cannot,  merely  by  renewing  its 
corporate  life  for  a  further  period  of  thirty 
years,  under  act  No.  328,  Public  Acts  1905, 
extend  its  franchise  for  taking  tolls  beyond 
the  original  thirty-year  period.  RockAvith 
y.  State  Road  Bridge  Co.  145  Mich.  455,  108 
N.  W.  785. 

But  the  legislature  may  extend  the  time 
for  taking  tolls  by  a  bridge  company.  State 
ex  rel.  Seiders  v.  Bangor,  98  Me.  114,  56 
Atl.  589. 

A  county  may  maintain  an  action  to  re- 
strain a  bridge  company  from  collecting 
tolls  for  passage  over  its  bridge  after  its 
right  to  collect  such  tolls  had  ceased  by 
reason  of  the  expiration  of  the  time  fixed 
in  its  charter.  Montgomery  County  v. 
Clarksville  &  R.  Turnp.  Co.  supra. 

The  failure  of  bridge  proprietors  for  six 
years  after  a  bridge  has  been  destroyed  by 
fire  to  make  any  use  of  the  remnants  of  the 
bridge,  or  to  take  any  steps  to  rebuild  it, 
amounts  to  an  abandonment;  and  the  coun- 
ty commissioners  may  take  possession  of  the 
piers  and  abutments  remaining,  without 
making  compensation  to  the  bridge  propri- 
etors therefor.  Sears  v.  Tuolumne  County, 
132  Cal.  167,  64  Pac.  270. 

The  right  of  a  turnpike  company  to  col- 
lect tolls  upon  a  bridge  built  to  replace  an- 
other bridge,  destroyed  during  the  War,  un- 
der a  special  act  which  fixed  no  limit  for 
the  enjoyment  of  the  right,  is  limited  to 
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the  time  prescribed  by  the  original  act  in- 
corporating the  turnpike  company,  where 
the  bridge  forms  a  link  in  the  turnpike,  and 
the  original  act  provided  that  the  turnpike 
company  should  use  a  bridge  being  built  by 
third  parties.  Montgomery  County  v. 
Clarksville  &  R.  Turnp.  Co.  supra. 

A  bridge  company  organized  to  construct 
and  maintain  a  toll  bridge  does  not  lose  its 
corporate  functions,  so  as  to  render  its  char- 
ter subject  to  forfeiture,  merely  by  reason 
of  the  sale  by  its  shareholders  of  all  of  the 
stock  to  a  municipal  corporation.  Com.  v. 
Monongahela  Bridge  Co.  216  Pa.  108,  64 
Atl.  909,  8  A.  &  E.  Ann.  Cas.  1073. 

The  provision  of  the  act  of  May  8,  1876, 
relative  to  the  acquisition  of  toll  bridges  by 
counties,  and  the  abolition  of  tolls  thereon, 
which  requires  a  hearing  in  regard  to  the 
propriety  of  approving  and  confirming  any 
reports,  has  reference  to  timely  requests 
only;  and  if  a  request  be  not  made  until 
after  the  inquiry  has  been  completed  and 
the  report  regularly  approved,  then  the 
granting  of  the  request  for  a  hearing  is 
purely  a  discretionary  matter,  and  the  ac- 
tion regarding  it  will  not  be  reversed  except 
for  abuse  of  discretion.  Re  Moxham  &  F. 
Bridge,  36  Pa.  Super.  Ct.  298. 

The  supplement  act  of  1878,  designed  to 
amend  the  act  of  1876,  relative  to  the  ac- 
quiring of  toll  bridges  by  counties,  is  not 
unconstitutional  because  it  deprives  the 
commissioners  of  the  right  of  approval  of 
the  report  of  the  viewers.  Bridgewater  v. 
Big  Beaver  Bridge  Co.  210  Pa.  105,  59  Atl. 
697.  W.  M.  G. 
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•truct  the  jury  in  effect  that  if  the  guard 
rail  was  not  of  sufficient  strength  to  meet 
ordinary  requirements  at  the  time  of  the 
accident,  but  that  such  weakness  arose  after 
the  rail  was  placed  on  the  bridge,  then,  be- 
fore the  plaintiff  could  recover,  it  was  neces- 
sary to  prove  that  defendant  knew  of  the 
defect,  or  could  have  known  by  the  use  of 
ordinary  care.  The  court  refused  to  give 
the  instruction;  and  in  this  ruling  we  do 
not  think  that  the  court  committed  a  pre- 
judicial error.  By  instruction  No.  2,  gtven 
at  the  request  of  the  defendant,  the  court 
instructed  the  jury  that,  before  the  plain- 
tiff could  recover,  he  must  prove  that  the 
defendant  had  been  negligent  in  the  man- 
ner alleged  in  the  complaint,  and  that  the 
act  of  negligence  therein  set  out  caused  the 
injury.  The  act  of  negligence  set  out  in  the 
complaint  was  that  the  defendant  ''failed 
to*  have  a  safe  and  sufficient  guard  rail, 
properly  braced  and  strong  enough  to  in- 
sure safe  passage  over  said  bridge;''  that 
is  to  say,  that  the  rail  was  not  construct- 
ed of  strong  enough  timbers,  and  was  i^t 
properly  braced.  This  was  the  act  of  neg- 
ligence that  the  plaintiff  was  required  to 
prove  before  he  could  recover.  The  act  of 
negligence  therefore  consisted  in  a  failure 
to  properly  construct  the  guard  rail  in  the 
beginning;  and  the  liability  of  the  defendant 
was  not  made  dependent  upon  the  weakness 
of  the  rail  which  was  caused  by  some  act  or 
agency  that  occurred  after  its  construction. 
The  instruction  requested  was  therefore 
without  the  issue  presented  by  the  com- 
plaint and  pleadings,  and  was  abstract.  The 
other  instructions  given  by  the  court  con- 
fined the  right  of  the  plaintiff  to  recover  to 
his  establishing  by  proof  the  act  of  negli- 
gence set  forth  in  the  complaint;  and  in 
effect  covered  this  instruction  requested  by 
defendant.  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Freeman,  89  Ark.  327,  116  S.  W.  678. 

It  is  urged  that  the  court  erred  in  per- 
mitting the  witness  Edgar  Shinn  to  testify 
that  the  guard  rail  was  constructed  in  an 
improper  manner,  and  that  it  was  not  sub- 
stantial and  safe.  This  contention  is  made 
upon  the  ground  that  this  was  but  the  opin- 
ion of  the  witness.  But  we  think  that  this 
witness  possessed  an  experience  and  knowl- 
edge relative  to  the  subject-matter  to  qual- 
ify him  as  a  skilled  witness.  The  conclu- 
sion and  judgment  of  the  witness  related  to 
a  subject-matter  not  universally  understood. 
The  witness  was  giving  evidence  in  regard 
to  a  matter  that  required  the  aid  of  an  ex- 
perience outside  of  that  possessed  by  the 
jury  to  fully  understand  it.  His  testimony 
was  therefore  admissible.  "A  witness's 
opinion  is  admissible  as  evidence,  not  only 
where  scientific  knowledge  is  required  to 
comprehend  the  matter  testified  about,  but 
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also  where  experience  and  observation  in  the 
special  calling  of  the  witness  give  him 
knowledge  of  the  subject  in  question  beyond 
that  of  persons  of  common  intelligence." 
Little  Rock  &  M.  R.  Co.  v.  Shoecraft^  66 
Ark.  465,  20  S.  W.  272;  T.  k  C.  Ins.  Co.  t. 
Fouke  (Ark.)  127  S.  W.  461;  Lawson,  Ex- 
pert Ev.  73;  17  Cyc.  Law  &  Proe.  p.  36; 
Moore  v.  Kenockee  Twp.  75  Mich.  332,  4 
L.R.A.  655,  42  N.  W.  944;  Porter  v.  Pe- 
quonnoc  Mig.  Co.  17  Conn.  249. 

Complaint  is  also  made  of  certain  re- 
marks by  counsel  for  the  plaintiff  in  his  ar- 
gument to  the  jury.  Some  of  these  remarks 
were  mere  expression  of  opinion,  and  some 
were  instigated  by  and  in  retort  to  remarks 
made  by  opposing  counsel.  In  some  of  the  re- 
marks criticism  was  made  of  an  opposing 
witness.  The  counsel  said  that  the  career 
of  this  witness  was  wrapped  up  in  this 
bridge,  and  he  had  to  sustain  it  by  his  tes- 
timony. We  think  that  counsel  have  the 
right  to  refer  to  the  interest  which  oppos- 
ing witnesses  have  in  the  result  of  the  trial, 
and  to  comment  upon  such  interest  if  the 
testimony  of  such  witnesses  is  in  conflict  with 
other  testimony  or  established  facts  in  the 
case.  We  have  carefully  examined  all  the 
remarks  complained  of,  and  we  are  of  the 
opinion  that,  while  some  of  them  were  im- 
proper, none  of  them  was  of  such  a  preju- 
dicial nature  as  to  call  for  a  reversal.  Kan- 
sas City  Southern  R.  Co.  v.  Murphy,  74 
Ark.  256,  85  S.  W.  428;  Reese  ▼.  State,  76 
Ark.  39,  88  S.  W.  841;  Byrd  ▼.  State,  76 
Ark.  286,  88  S.  W.  974;  Choctaw,  O.  &  G. 
R.  Co.  V.  Doughty,  77  Ark.  1,  91  S.  W.  768; 
St.  Louis,  I.  M.  &  S.  R.  Co.  ▼  Raines,  90 
Ark.  398,  119  S.  W.  665. 

We  have  examined  into  the  other  errors 
which  counsel  for  defendant  urge  were  com" 
mitted  in  the  trial  of  this  case.  We  do  not 
deem  it  useful  to  set  them  out.  We  do  not 
think  that  any  of  these  alleged  errors  was 
so  prejudicial  as  to  deprive  the  defendant 
of  a  fair  and  impartial  trial  upon  the  it- 
sues  involved  in  the  case. 

The  judgment  is  affirmed. 
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RILEY    LAKE 

V. 

A.  J.  HARGIS,  Appt 

(82  Kan.  711,  109  Pac.  670.) 

Replevin  —  bond  —  damages  —  expen- 
ses of  suit. 

In  a  replevin  action  before  a  justice  of 
the  peace,  the  plaintiff  gave  the  ordinary 
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bond  at  the  commencement  of  the  action. 
The  defendant  gave  a  redelivery  bond,  and 
retained  possesaion  of  the  property  replev- 
ined.  Upon  the  trial,  the  defendant  was 
adjudged  to  be  the  owner  and  entitled  to 
the  possesaion  of  the  property.  No  appeal 
was  taken.  The  judgment  became  final  and 
the  plaintiff  paid  the  costs.  Afterward  the 
defendant  commenced  an  action  for  dam- 
ages upon  the  bond  given  by  the  plaintiff, 
in  which  he  claimed  damages  for  loss  of 
time,  attorneys'  fees,  and  expenses  incurred 
in  making  his  defense.  Held  that  in  the 
absence  o?  malice,  want  of  probable  cause, 
or  bad  faith  on  the  part  of  the  plaintiff, 
damages  of  this  nature  cannot  be  recovered 
upon  the  replevin  bond. 

(June  11,  1910.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Barber  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  recover  the  amount  alleged  to  be  due  up- 
on a  certain  replevin  bond.    Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  G.  M.  Martin  for  appellant. 
Mr.  Seward  I.  Field,  for  appellee: 
Attorney  fees,  expenses,  and  loss  of  time 


are  recoverable  in  an  action  on  a  replevin 
bond. 

Cobbey,  Replevin,  §  1368;  Gregory  Gro- 
cery Co.  V.  Beaton,  10  Kan.  App.  256,  62 
Pac.  732;  Tyler  v.  Safford,  31  Kan.  608, 
3  Pac.  333;  Moxley  v.  Haskin,  39  Kan. 
653,  18  Pac.  820;  Dodson  v.  Cooper,  37  Kan. 
346,  15  Pac.  200;  Underbill  ▼.  Spencer,  25 
Kan.  71;  Loofborow  v.  Shaffer,  28  Kan.  71; 
Nimocks  v.  Welles,  42  Kan.  39,  21  Pac.  787 ; 
Rhodes  v.  Auld,  5  Kan.  App.  225,  47  Pac. 
170;  Mulvane  v.  Tullock,  58  Kan.  022,  50 
Pac.  897;  Little  ▼.  Bliss,  55  Kan.  94,  39 
Pac.  1025;  Manning  v.  Manning,  26  Kan. 
98. 

Graves,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  upon  an  ordinary  re- 
plevin bond  given  at  the  commencement  of 
an  action  of  replevin  before  a  justice  of  the 
peace.  Riley  Lake  had  in  his  possession  a 
hog  which  A.  J.  Hargis  claimed  to  own. 
Lake  refused  to  surrender  the  hog,  and  Har- 
gis commenced  an  action  of  replevin  before 
a  justice  of  the  peace  to  recover  possession 
of  it.    Lake  gave  a  redelivery  bond  and  r6- 


JTote.  —  Elements  of  damages  recover^ 
able  in  an  action  on  replevin  bond. 

In  this  note  it  is  intended  to  discuss  only 
what  are  the  elements  of  damans  recover- 
able in  an  action  on  the  replevin  bond,  as 
distinct  from  the  measure  or  amount  of 
damages.  For  example,  the  value  of  the 
property  replevied  is  usually  one  of  the 
itons  recoverable,  but  how  that  value  may 
be  ascertained  and  as  of  what  time  will  not 
be  treated.  So,  also,  the  conclusiveness  of 
the  judgment  in  the  replevin  action  as  to 
the  value  of  the  property  replevied  is  not 
treated.  As  to  duty  to  preserve  and  return 
property  seized  on  writ  of  replevin,  see  note 
to  Three  States  Lumber  Co.  v.  Blanks,  69 
L.B.A.  283. 

Value  of  property. 

As  a  general  rule  the  obligee  in  a  replevin 
bond,  in  case  of  a  failure  to  return,  is  en- 
titled to  recover,  as  one  of  his  items  of  loss, 
the  value  of  the  property.  Sweeney  v. 
Lomme.  22  Wall.  208,  22  L.  ed.  727 ;  Wash- 
ington ice  Co.  V.  Webster,  125  U.  8.  426,  31 
L.  cd.  799,  8  Sup.  Ct.  Rep.  947;  Ward  v. 
Hood,  124  Ala.  571,  82  Am.  St.  Rep.  205, 
27  So.  245;  Ginaca  v.  Atwood,  8  Cal.  446; 
Sopria  ▼.  Lilley,  2  Colo.  496;  Webster  v. 
Price,  1  Root,  56;  Buel  v.  Davenport,  1 
Root,  261 ;  Ormsbce  v.  Davis,  16  Conn.  608, 
a.  c.  later  appeal,  18  Conn.  555;  Bradley 
▼.  Reynolds,  61  Conn.  271,  23  Atl.  928; 
Gould  V.  Hayes,  71  Conn.  86,  40  Atl.  930; 
Thomas  v.  Price,  88  Ga.  533,  15  S.  E.  11; 
Friinks  v.  Matson,  211  III.  338,  71  N.  E. 
lOil;  Martin  v.  Hertz,  224  111.  84,  79  N.  E. 
658;  Treman  v.  Morris,  9  111.  App.  237; 
Chapiii  V.  Matson,  37  111.  App.  257;  Scott 
▼.  Rogers,  56  111.  App.  671  (though  do- 
30  L.R.A.(N.S.) 


stroyed  by  act  of  God ) ;  Pace  v.  Neal,  92 
111.  App.  416;  Richardson  v.  Gilbert,  135 
111.  App.  363;  Schrader  v.  Wolfiin,  21  Ind. 
238;  Story  v.  O'Dea,  23  Ind.  326;  Whitney 
▼.  Ijohmer,  26  Ind.  503;  Wiseman  v.  Lynn, 
39  Ind.  50;  Peffley  v.  Kenrick,  4  Ind.  App. 
510,  31  N.  E.  40;  Lindsey  v.  Hewitt,  42 
Ind.  App.  573,  86  N.  E.  446;  Hinkson  y. 
Morrison,  47  Iowa,  167  (though  destroyed 
pending  replevin  suit) ;  Clement  v.  Duffy, 
54  Iowa,  632,  7  N.  W.  85 ;  Manning  ▼.  Man- 
ning, 26  Kan.  98;  Edwards  v.  Bricker,  66 
Kan.  241,  71  Pac.  587;  Roman  v.  Stratton, 
2  Bibb,  199;  Farnham  v.  Moor,  21  Me.  508; 
Washington  Ice  Co.  v.  Webster,  62  Me.  341, 
16  Am.  Rep.  462  {dictum) ;  Karthaus  ▼. 
Owings,  2  Gill  &  J.  430;  Arnold  v.  Bailey,  8 
Mass.  145;  Huggeford  v.  Ford,  11  Pick.  223; 
Parker  v.  Simonds,  8  Met.  205;  Leighton  v. 
Brown,  98  Mass.  515;  Stevens  v.  Tuite,  104 
Mass.  328;  Maguire  v.  Pan-American 
Amusement  Co.  205  Mass.  64,  91  N.  E.  135; 
Busch  V.  Fisher,  89  Mich.  192,  60  N.  W. 
788;  Young  v.  Pickens,  45  Miss.  553;  Haz- 
lett  V.  Witherspoon  (Miss)  25  So.  160 
(though  destroyed  by  fire  without  fault  of 
defendant  or  surety) ;  George  v.  Hewlett, 
70  Miss.  1,  35  Am.  St.  Rep.  626,  12  So.  855 
(though  destroyed  by  fire  after  execution 
of  bond,  without  fault  of  surety)  ;  Eick- 
hoff  V.  Eikenbary,  52  Neb.  332,  72  N.  W. 
308;  Caldwell  v.  West,  21  N.  J.  L.  411; 
Lutes  V.  Alpaugh,  23  N.  J.  L.  165;  Pea- 
cock V.  Haney,  37  N.  J.  L.  179;  Pettit  ▼. 
Allen,  64  App.  Div.  679,  72  N.  Y.  Supp. 
287;  Sieboldt  v.  Konatz  Saddlery  Co.  16 
N.  D.  87,  106  N.  W.  564;  Berwanger  v. 
Bristol,  3  Ohio  N.  P.  161;  Gibbs  v.  Bart- 
lett,  2  Watts  &  S.  29;  Phillips  v.  Stroup, 
1  Monaghan  (Pa.)  517,  17  Atl.  220;  Muhl- 
Ing   v.   Ganeman,   4   Baxt.   88;    Talcott  v. 
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tained  poasession  of  the  animal.  The  trial 
was  had  before  a  jury,  and  the  verdict  wsls 
in  favor  of  Lake,  who  was  adjudged  to  be 
the  owner  and  entitled  to  the  possession  of 
the  hog.  No  appeal  was  taken  and  the 
judgment  became  final.  Hargis  paid  the 
costs. 

Afterward  Lake  commenced  this  action 
upon  the  bond  given  by  Hargis  at  the  com- 
mencement of  the  replevin  action  to  re- 
cover damages  for  loss  of  time,  attorneys' 
fees,  and  expenses  incurred  in  and  about 
that  action.  The  petition  recited  the  facts 
concerning  the  commencement  of  the  re- 
plevin action,  including  the  bond  given  by 
Hargis.    The  bond  reads: 

Replevin  Bond. 


BS.: 


State   of  Kansas ) 
Barber   County    j 

Whereas  A.  J.  Hargis  has  this  8th  day  of 
June,  1908,  commenced  an  action  against 
Riley  Lake  before  the  undersigned  justice 
of  the  peace  of  Lake  City  township  in  said 


county,  for  the  recovery  of  divers  goods  and 
chattels,  all  of  the  aggregate  value  of  $12. 
Now,  we,  the  undersigned  residents  of  said 
county  bind  ourselves  to  the  defendant  in 
the  sum  of  $24  that  said  plaintiff  shall 
duly  prosecute  the  above-entitled  action, 
and  pay  all  costs  and  damages  that  may  be 
awarded  against  him,  and  if  a  return  of  the 
property  therein  delivered  to  him  be  ad- 
judged, that  he  will  deliver  the  same  to 
said  defendant. 

H.  S.  Miller. 

Dave  Freemyer. 
Approved  by  me  this  8th  day  of  June, 
1908.  S.  G.  Stewart,  J.  P. 

Upon  these  facts  the  plaintiff's  statement 
of  damages  in  the  petition  is  as  follows: 
"This  plaintiff  states  that  he  has  been 
damaged  by  said  defendant  by  reason  of 
said  action,  in  the  loss  of  time  in  attend- 
ing upon  said  case,  and  in  expenses  of  him- 
self and  attorney  and  attorneys'  fees,  in 
the  sum  of  $75.    Wherefore  he  prays  judg- 


Rose  (Tex.  Civ.  App.)  04  S.  W.  1009;  Mc- 
Leod  Artesian  Well  Co.  v.  Craig  (Tex.  Civ. 
App.)  43  S.  W.  934;  Miltimore  v.  Bottom, 
60  Vt.  168,  28  Atl.  872;  Ruttan  v.  Short, 
12  U.  C.  Q.  B.  485. 
This    is   true   though   tlie   value   of   the 

Sroperty  is  not  fixed  in  the  replevin  action, 
inaca  v.  Atwood,  supra  (because  of  com- 
fulsory  nonsuit) ;  Whitney  v.  Lehraer,  26 
nd.  503;  Yelton  v.  Slinkard,  85  Ind.  190; 
Lindsey  v.  Hewitt  and  Manning  v.  Man- 
ning, supra  (because  of  voluntary  dismis- 
sal by  plaintiff)  ;  McKey  v.  T^ufiin,  48  Kan. 
681,  30  Pac.  16  (because  of  voluntary  dis- 
missal of  replevin  action  by  plaintiff  in 
replevin  action)  ;  Kentucky  Land  &  Immi- 
gration Co.  V.  Crabtree,  118  Kv.  395,  80  S. 
W.  1161,  4  A.  &  £.  Ann.  Cas.  l'l33  (because 
of  voluntary  dismissal  of  replevin  action 
by  plaintiff,  where  condition  was  that  he 
would  prosecute  the  action)  ;  Washington 
Ice  Co.  V.  Webster,  68  Me.  449. 

When  a  return  is  awarded  in  the  replevin 
suit,  the  surety,  in  case  the  property  is 
not  returned,  is  liable  for  its  value  on  his 
covenant  to  return,  even  without  execution 
or  other  demand  for  its  return,  as  the 
judgment  establishes  the  liabilitv.  Sweeney 
v.  Lomme,  22  Wall.  208,  22  L.  ed.  727. 

But  the  value  of  the  property  is  not  re- 
coverable in  an  action  on  the  bond,  under 
a  condition  to  perform  the  judgment  by 
returning  the  property  if  a  return  be  ad- 
judged, and  by  paying  such  sums  of  money 
as  may  be  adjudged  against  the  plaintiff, 
wliere  the  plaintiff  dismissed  the  action, 
and  the  court  did  not  adjudge  either  a  re- 
turn of  the  property  or  the  payment  of 
any  sum.  Kentucky  Land  &  Immigration 
Co  V.  Crabtree,  supra. 

A  surety  on  a  replevin  bond  conditioned 
that  plaintiff  will  pay  all  costs  and  dam- 
ages which  may  be  awarded  against  him, 
and  will  deliver  the  property  to  the  de- 
30  L.R.A.(N.S.) 


fendant  if  a  return  be  awarded,  cannot  be 
held  for  the  value  of  the  property  when, 
after  a  regular  trial,  judgment  for  costs 
alone  is  rendered  in  favor  of  the  defendant, 
which  judgment  is  duly  paid.  Citizens' 
State  Bank  v.  Morse,  60  Kan.  526,  57  Pac. 
116. 

And  where  an  undertaking  in  an  action 
of  replevin  commenced  in  the  justice  court 
bound  the  sureties  "for  the  prosecution  of 
the  action,  for  the  return  of  the  said  prop- 
erty to  the  said  defendant,  if  return  there- 
of be  adjudged  by  the  said  court,  and  for 
the  payment  to  the  said  defendant 'of  such 
sum  as  may  for  any  cause  be  recovered 
against  the  said  plaintiffs,"  and  the  jury 
found  generally  for  the  defendant,  but 
through  ignorance  of  the  law  failed  to  find 
the  value  of  the  property,  so  that  the  jus- 
tice rendered  a  judgment  for  costs  only,  the 
sureties  were  held  not  liable  on  their  un- 
dertaking for  the  value  of  the  property,  ev- 
en though,  on  appeal  to  the  county  court, 
a  judgment  was  there  rendered  for  the 
value  of  the  property.  Mitchum  v.  Stanton, 
49  Cal.  302. 

The  value  of  the  replevined  property  is 
not  recoverable  in  an  action  on  the  bond, 
when  there  is  no  allegation  of  failure  to 
return  the  property.  Wall  v.  Humphreys, 
4  Dana,  209. 

A  redelivery  bond  conditioned  merely  for 
the  return  of  the  goods  is  satisfied  by  their 
return  or  tender,  even  though  in  a  depre- 
ciated condition,  and  their  value  cannot  be 
recovered.  Douglass  v.  Douglass,  21  Wall. 
98,  22  L.  ed.  479. 

A  seizure  of  goods  by  the  marshal  under 
a  writ  de  retorno  habendo,  and  a  tender 
thereof  to  the  obligee  in  a  redelivery  bond, 
is  a  satisfaction  of  a  covenant  in  such  bond 
to  return  the  goods,  and  will  prevent  the 
obligee  recovering  for  their  value  in  an  ac- 
tion on  the  bond,  even  though  he  refused 
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ment  against  the  defendant  in  the  sum  of 
$125,  and  for  costs  of  this  action." 

To  this  petition  a  demurrer  was  filed  by 
the  defendant  upon  the  ground  thfit  it  did 
not  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  demurrer  was  over- 
ruled. The  defendant  then  filed  an  answer 
consisting  of  (1)  a  general  denial;  (2;  .in 
admission  that  he  commenced  the  action  of 
replevin  before  the  justice  of  tlie  peace,  and 
gave  the  bond  as  alleged  in  the  petition.  He 
further  alleged  in  substance  that  the  ac- 
tion was  commenced  in  good  faith,  and  after 
a  full  and  fair  consultation  with  an  at- 
torney who  advised  the  action;  that  he  con- 
scientiously believed  he  was  the  owner  of 
the  hog  and  entitled  to  its  immediate  pos- 
session; and  that,  after  his  defeat  in  court, 
he  fully  paid  the  judgment  entered  upon 
the  verdict. 

To  this  answ^er  the  plaintiff  filed  a  demur- 
rer on  the  ground  that  it  did  not  state  any 
defense  to  the  petition.  The  demurrer  was 
sustained  except  as  to  the  general  denial. 
The   case   proceeded  to   trial   to   the   court 


without  a  jury.  It  was  agreed  that  the 
amount  of  damages  claimed  by  the  plain- 
tiff was  reasonable,  if  he  was  entitled  to  re- 
cover anything.  Thereafter  the  court  filed 
conclusions  of  fact  and  law.  After  recit- 
ing the  facts  as  above  stated,  the  court  an- 
nounced the  following  conclusions  of  law: 

"The  court  finds  as  a  matter  of  law,  that 
a  bond  in  replevin,  such  as  the  one  sued 
on  in  this  action,  contemplates  a  liability  of 
principal  and  surety  thereon,  for  the  attor- 
neys' fees  in  defending  a  replevin  action, 
such  as  the  case  prosecuted  before  the  jus- 
tice of  the  peace,  as  herein  found,  together 
with  the  expenses  and  loss  of  time  in  such 
defense,  and  that  in  this  case,  the  plaintifl*, 
Riley  Lake,  is  entitled  to  recover  the  sum  of 
$125  as  his  attorneys'  fees,  expenses,  and 
loss  of  time  in  defending  said  replevin  suit 
before  said  justice  of  the  peace. 

"To  all  of  which  findings  of  fact  and 
conclusions  of  law  the  defendant,  A.  J.  Har- 
gis,  excepted  and  excepts. 

"It  is  therefore  considered,  ordered,  and 
adjudged   by   the   court   that   the   plaintiff 


to  accept  them  because  damaged  or  deter- 
iorated.   Ibid. 

If  no  writ  of  de  retorno  habendo  is  is- 
sued in  a  replevin  action,  it  is  the  duty  of 
u  defeated  defendant  who  has  retained  pos- 
session by  giving  a  redelivery  bond  con- 
taining a  covenant  to  return,  to  seek  the 
plaintiff,  and  deliver  the  property  to  him 
if  he  will  receive  it,  and  if  he  fails  to  do 
so,  it  is  a  breach  of  the  bond  which  will 
make  him  liable  for  its  value.    Ibid. 

In  case  a  portion  only  of  the  property 
is  returned,  the  obligee  in  a  replevin  bond 
containing  a  covenant  to  return  is  entitled 
to  recover  the  value  of  that  portion  of  tlie 
goods  not  returned.  Washington  Ice  Co. 
V.  Webster,  125  U.  S.  426,  31  L.  ed.  799, 
8  Sup.  Ct.  Rep.  947;  Ginaca  v.  Atwood,  8 
Cal.  446;  Franks  v.  Matson,  211  111.  338, 
71  N.  E.  1011. 

If  the  plaintiff  in  the  replevin  suit  suf- 
fers a  nonsuit  or  dismissal,  or  withdraws 
his  suit,  the  condition  to  prosecute  with 
effect  is  breached,  and  an  action  lies  against 
the  sureties  for  the  value  of  the  goods  or 
other  damages,  even  though  the  value  of 
the  property  and  damages  for  the  detention 
were  not  found  in  such  replevin  action. 
Mills  V.  Glcason,  21  Cal.  274;  Cox  v.  Sar- 
gent, 10  Colo.  App.  1,  50  Pac.  201  (dis- 
missal); Persse  v.  Watrous,  30  Conn.  139; 
Truitt  V.  Collins,  2  Pennw.  (Del.)  36,  45 
Atl.  541;  Keenan  v.  Washington  Liquor  Co. 
8  Idaho.  383,  69  Pac.  112.  Contra:  Vin- 
yard  v.  Barnes,  124  111.  350,  16  X.  E.  254 
(dismissal). 

The  same  thing  is  true  when  the  condi- 
tion of  the  bond  is  "to  answer  sucli  judg- 
ment, execution,  or  decree  as  may  be  ren- 
dered or  issued"  in  the  case.  Glover  v. 
Gore,  74  Ga.  680   (vohmtary  dismissal). 


iffect  when  ownership  not  absolute. 

Tlie    successful    defendant    in   a    replevin 
30  X..K.A.(N.S.) 


action,  who  has  merely  a  special  interest 
or  lien,  in  case  of  a  nonreturn  of  the  prop- 
erty, is  entitled  to  recover  on  the  covenant 
to  return  in  the  replevin  bond,  merely  the 
value  of  his  interest  or  lien,  if  the  plaintiff 
in  the  replevin  action  is  the  general  owner. 
Ernst  Bros.  v.  Hogue,  86  Ala.  502,  6  So. 
738;  Perrigo  Gold  Min.  &  Tunneling  Co.  v. 
Grimes,  2  Colo.  651  (action  between  mort- 
gagor and  mortgagee)  ;  Gould  v.  Hayes,  71 
Conn.  86,  40  Atl.  930;  Hannon  v.  O'Dell, 
71  Conn.  698,  43  Atl.  147;  King  v.  Ram- 
say, 13  111.  619;  David  v.  Bradley,  79  111. 
316;  Magerstadt  v.  Harder,  199  111.  271, 
65  N.  E.  225;  Treman  v.  Morris,  9  111. 
App.  237;  Nichols  &  S.  Co.  v.  Bishop,  12 
Okla,  250,  70  Pac.  188. 

But  if  the  unsuccessful  claimant  in  such 
replevin  action  is  a  stranger  having  no  in- 
terest therein,  the  recovery  is  not  limited 
to  such  special  interest  or  lien,  but  the  full 
value  is  recoverable.  Sweeney  v.  Lomme 
and  Perrigo  Gold  Min.  &  Tunneling  Co.  v. 
Grimes,  supra  (aemhle) ;  Atkins  v.  Moore, 
82  111.  240. 

Where  the  general  owner  of  chattels  is 
entitled  to  their  possession,  and  it  was  so 
adjudged  in  an  action  of  replevin  brought 
against  him  by  one  having  a  special  lien 
thereon,  the  latter,  when  sued  on  his  rep- 
levin bond,  may  set  up  in  mitigation  of 
damages  his  special  lien,  when  absolute  title 
was  not  adjudged  in  the  replevin  action  to 
be  in  the  defendant  in  such  action.  Mc- 
Faddon  v.  Ross,  108  Ind.  512,  8  N.  E.  161; 
Ringgenberg  v.  Hartraan,  124  Ind.  186,  24 
N.  E.  987;  Consolidated  Tank  Line  Co.  v. 
Bronson,  2  Ind.  App.  1,  28  N.  E.  155. 

In  Huggoford  v.  Ford,  11  Pick.  223,  the 
obligors  in  a  replevin  bond  were  allowed  to 
show  in  reduction  of  damages,  that  there 
were  customhouse  duties  on  the  goods  with 
which  thoy  wore  chargeable,  and  to  have 
that  sum  deducted  in  estimating  the  value 
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have  and  recover  of  and  from  the  defend- 
ant, A.  J,  Hargis,  the  sum  of  $125,  and 
that  said  judgment  bear  interest  at  the  rate 
of  6  per  cent  per  annum  from  this  date, 
and  that  the  plaintiff  also  recover  the  costs 
of  this  action  taxed  at  $31.60.  In  accord- 
ance herewith  let  execution  issue." 

This  was  erroneous.  A  replevin  bond  giv- 
en at  the  commencement  of  the  action  states 
the  conditions  under  which  it  is  given  and 
the  measure  of  the  indemnity  which  the 
defendant  will  receive  thereunder.  One  of 
the  stipulations  in  the  bond,  and  the  one 
upon  which  the  plaintiff  in  this  action  relies, 
reads:  *'And  pay  all  costs  and  damages 
that  may  be  awarded  against  him."  No 
liability  could  accrue  upon  this  clause  of  the 
bond  until  a  breach  thereof  occurred.    None 


is  alleged.  It  is  not  claimed  that  any  judg- 
ment for  costs  or  damages  was  awarded 
against  Hargis  which  he  failed  to  pay.  On 
the  contrary  it  is  conceded  that  he  paid  the 
judgment  in  full.  The  word  ''damages"  as 
used  in  this  bond  refers  to  damages  which 
may  be  occasioned  to  the  defendant  by  the 
detention  of  the  property  replevied,  and 
its  loss  if  not  returned  when  a  return  is 
adjudged.  It  does  not  embrace  damages  of 
a  general  nature,  such  as  may  be  recovered 
in  an  action  brought  upon  a  bond  given  to 
obtain  a  writ  of  attachment  or  injunction, 
under  §§  192  and  242  of  the  Civil  Code  (Gen. 
Stat.  1901,  §§  4626,  4689;  Code  1909,  §§ 
192,  254).  In  such  cases  the  bond  pro- 
vides for  and  secures  "all  damages  which 


of  the  goods,  as  the  pa3rment  of  the  duties 
by  the  plaintiff  in  replevin  is  equivalent  to 
a  return  to  that  amount. 

When  property  levied  upon  by  a  sherifT 
by  virtue  of  several  executions  is  replevied 
by  a  stranger  to  the  writ,  and  judgment  of 
return  is  rendered  in  the  replevin  action, 
but  return  is  not  made,  the  sherifl  in  an 
action  on  the  replevin  bond  is  entitled  to 
recover  sufficient  to  satisfy  the  writs  of 
execution.  Tanton  v.  Slyder,  93  111.  App. 
455. 

In  Bartlett  v.  Kidder,  14  Gray,  449,  per- 
sonal property  owned  in  common  was  at- 
tached on  mesne  process  against  one  of 
the  co-owners,  and  an  action  of  replevin 
was  brought  in  the  name  of  all,  but  with- 
out the  consent  of  the  attachment  debtor, 
against  the  attaching  officer,  and  dismissed. 
In  an  action  on  the  replevin  bond,  it  was 
held  that  only  the  value  of  the  interest  of 
the  attachment  debtor  was  recoverable. 

Although  the  failure  to  return  to  court 
a  writ  of  replevin  after  service,  either 
through  the  negligence  of  the  plaintiff  or  of 
the  officer  employed  by  him,  is  a  failure  to 
prosecute  to  effect,  within  the  meaning  of 
that  term  in  a  condition  of  the  bond,  so  as 
to  render  such  plaintiff  liable  in  damages 
for  the  value  of  the  property  in  an  action 
on  such  bond,  yet  he  cau  show  in  mitiga- 
tion of  damages  that  the  property  replevied 
belonged  to  him.  Allen  v.  Woodford,  36 
Conn.  143. 

Interest. 

When  the  plaintiff  in  an  action  on  a 
replevin  bond  is  entitled  to  recover  the  value 
of  the  property,  interest  is  generally  al- 
lowed to  compensate  for  the  detention. 
Washington  Ice  Co.  v.  Webster,  125.  U.  S. 
426,  31  L.  ed.  799,  18  Sup.  Ct.  Rep.  947; 
Ward  V.  Hood,  124  Ala.  570,  82  Am.  St. 
Rep.  205,  27  So.  245;  Gould  v.  Haves,  71 
Conn.  86,  40  Atl.  930;  Hopkins  v.  Ladd,  35 
111.  178;  Franks  v.  Matson,  211  111.  .338,  71 
N.  E.  1011;  Treman  v.  Morris,  9  III.  App. 
237;  Pace  v.  Xeal,  92  111.  App.  416:  Walls 
V.  Johnson,  10  Ind.  374;  Story  v.  O'Dea,  23 
Ind.  326;  Arnold  V.  Bailey,  8  Mass.  145; 
30  L.R.A.(N.S.} 


Huggeford  v.  Ford,  supra;  I^eighton  ▼. 
Brown,  98  Mass.  515;  Parker  v.  Simonds,  8 
Met.  205;  Caldwell  v.  West,  21  N.  J.  L. 
411;  Peacock  v.  Haney,  37  N.  J.  L.  179; 
Muhling  V.  Ganeman,  4  Baxt.  88. 

Damages  for  detention. 

When  the  undertaking  is  for  the  pay- 
ment of  such  sum  as  shall  be  recovered 
against  the  plaintiff  in  the  replevin  suit, 
no  recovery  can  be  had  on  such  bond  -for 
damages  caused  by  the  wrongful  taking, 
unless  awarded  in  the  replevin  suit.  Gin- 
aca  V.  Atwood,  8  Cal.  446. 

Upon  a  condition  in  a  replevin  bond 
that  the  principal  will  prosecute  his  suit  to 
effect  and  without  delay,  damages  for  the 
detention  of  the  property  pending  the  re- 
plevin suit,  and  prior  to  the  award  of  re- 
turn, are  not  recoverable  unless  adjudged 
against  the  principal  in  the  replevin  suit. 
Sopris  V.  Lilley,  2  Colo.  496  (disapproving 
intimation  to  contrary  in  earlier  appeal,  1 
Colo.  266). 

Where  the  undertaking  of  the  bond  is  to 
pay  all  damages  that  may  accrue  by  rea- 
son of  the  unlawful  detention  of  the  prop- 
erty, no  damages  for  the  detention  accru- 
ing prior  to  the  judgment  in  the  replevin 
action  are  recoverable  in  an  action  on  the 
bond,  when,  though  litigated  in  the  action 
of  the  replevin,  they  w^ere  not  awarded,  as 
the  matter  is  res  judicata,  Colorado 
Springs  Co.  v.  Hopkins,  5  Colo.  206. 

But  damages  for  detention  of  replevied 
property  have  been  held  recoverable  in  an 
action  on  the  bond,  though  not  assessed  in 
the  replevin  action.  Shepard  v.  Butterfield, 
41  HI.  76  (condition  of  bond  does  not  ap- 
pear). 

In  the  absence  of  an  order  in  the  re- 
plevin suit  for  a  return  of  the  property,  no 
damages  for  detention  accruing  after  the 
judgment  in  the  replevin  action  are  re- 
coverable in  an  action  on  the  bond,  because 
if  the  obligee  is  not  entitled  to  have  the 
property  returned,  he  is  not  entitled  to 
damages  for  its  detention.  Colorado 
Springs  Co.  v.  Hopkins,  supra. 

In  a  suit  on  a  replevin  bond  conditioned 
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he  may  sustain  by  reason  of  the  attachment, 
if  the  order  be  wrongfully  obtained."  Civ. 
Code,  §  192.  A  replevin  bond  is  not  in- 
tended to  give  such  indemnity,  but  replevin 
in  this  respect  is  like  any  other  civil  ac- 
tion, and  where  it  is  commenced  in  good 
faith  and  without  malice  or  want  of  prob- 
able cause,  payment  of  the  judgment  will 
extinguish  further  liability.  John  Deere 
Plow  Co.  V.  Spatz,  78  Kan.  780,  20  L.R.A. 
(N.S.)  492,  99  Pac.  221;  Myers  v.  Shert- 
cer,  82  Kan.  278,  108  Pac.  105;  Cobbey, 
Replevin,  §§  925,  975,  976;  Citizens'  State 
Bank  v.  Morse,  60  Kan.  626,  57  Pac.  115; 
Winstead  v.  Hulme,  32  Kan.  568,  4  Pac.  994. 
In  an  action  on  a  bond,  no  recovery  can  be 
had  for  a  sum  gi-eater  than  the  bond  was 


given  to  secure, — in  this  case,  $24.  34  Cyc. 
Law  &.  Proc.  p.  1582;  24  Am.  k  Eng.  Eno. 
Law,  2d  ed.  p.  534. 

The  case  was  tried  upon  a  wi'ong  theory. 
It  seems  to*  have  been  assumed  that  an  ac- 
tion on  a  bond  in  replevin  is  controlled  by 
the  same  rule  as  that  which  obtains  in  ac- 
tions upon  bonds  in  attachment  and  for  in- 
junction, where  the  writ  has  been  wrong- 
fully obtained.  We  do  not  concur  in  this 
view.  This  theory  of  the  case,  which  we 
think  erroneous,  naturally  led  the  court  to 
a  wrong  view  of  the  action  generally,  and 
an  erroneous  judgment  naturally  followed. 

The  judgment  is  reversed* 

All  the  Justices  concur. 


that  plaintiffs  in  the  replevin  action  should 
prosecute  the  replevin  to  final  judgment, 
and  pay  such  damages  and  costs  as  the 
defendants  in  that  suit  should  recover 
against  them,  and  also  return  and  restore 
the  8am«  goods  and  chattels  in  like  good 
order  and  condition  as  when  taken,  in 
ease  such  should  be  the  final  judgment, 
if,  in  a  judgment  for  return  in  the  re- 
plevin action,  there  was  no  assessment  of 
damages,  and  if,  upon  issuance  of  a  writ 
of  restitution,  the  goods  were  not  returned, 
damages  for  detention  may  be  assessed  and 
allowed  in  the  action  on  the  bond.  Smith 
V.  Dillingham,  33  Me.  384,  followed  in 
Thomas  v.  Spofford,  46  Me.  408. 

The  sureties  on  a  defendant's  replevy 
bond  cannot  be  held  liable  for  the  value  of 
the  use  of  the  replevied  property  which  ac- 
crued prior  to  the  time  the  property  was 
replevied,  for  their  obligation  is  created  by 
the  bond,  and  dates  from  its  date.  Bate- 
man  V.  Hipp,  51  Tex.  Civ.  App.  405,  111 
8.  W.  971. 

The  obligor  in  a  replevin  bond  condi- 
tioned '*to  prosecute  the  suit  with  effect, 
•  .  .  and  to  return  the  property  in  case 
it  shall  be  so  awarded,  and  to  pay  all 
such  damages  as  may  be  assessed  against 
the  plaintiff,  and  the  costs  of  the  suit/'  etc., 
is  not  liable  in  an  action  on  the  bond,  in 
damages  for  the  hire  of  the  replevied  chat- 
tel, when  judgment  in  the  replevin  action 
was  rendered  for  the  return  of  the  property 
and.  costs  only,  but  no  inquiry  was  had  or 
damages  assessed  for  the  injury  sustained 
by  reason  of  the  action;  since  the  obliga- 
tion was  to  pay  damages  assessed,  and  none 
were  assessed.  Kenley  v.  Com.  6  B.  Mon. 
583. 

^depreciation. 

In  an  action  on  a  replevin  bond  condi- 
tioned to  pay  such  damages  and  costs  as  the 
defendant  should  recover  and  for  tlie  return 
of  the  goods  replevied  in  like  good  order 
and  condition  as  when  taken,  if  the  defend- 
ant succeeds,  and  the  goods  are  returned 
in  ji  depreciated  condition,  damages  for  the 
depreciation  are  recoverable.  Washington 
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Ice  Co.  v.  Webster,  supra;  Bradley  ▼.  Rey- 
nolds, 61  Conn.  271,  23  Atl.  928;  Franks 
V.  Matson,  supra;  Yelton  v.  Slinkard,  85 
Ind.  190;  Citizens'  Nat.  Bank  ▼.  Oldham, 
136  Mass.  515. 

In  Dalby  v.  Campbell,  26  111.  App.  602, 
in  which  the  condition  of  the  bond  was  not 
given,  it  was  also  held  that  damages  for 
depreciation  of  property  during  its  wrongful 
detention  are  recoverable  in  an  action  on 
the  replevin  bond. 

When  the  plaintiff  in  an  action  on  a  re- 
plevin bond  has  recovered,  as  damages  for 
the  detention  of  the  replevied  article,  the 
value  of  its  use,  he  cannot  also  recover  the 
amount  of  its  natural  depreciation,  as  this 
would  be  giving  double  damages.  Odell  ▼. 
Hole,  25  111.  204   (horse). 

But  it  is  otherwise  when  there  has  been 
abuse  or  want  of  reasonable  care  of  the 
replevied  article.    Ibid. 

It  was  held  in  Fair  ▼.  Citizens'  State 
Bank,  09  Kan.  353,  105  Am.  St.  Rep.  168, 
76  Pac.  847,  2  A.  &  E.  Ann.  Cas.  960,  in 
which  the  condition  of  the  bond  was  not 
given,  that  where,  as  a  compliance  with  the 
alternative  judgment  in  an  action  of  re- 
plevin providing  for  a  return  of  the  specific 
property  or  the  value  thereof,  the  property 
was  returned,  though  depreciated  in  value, 
an  action  may  be  maintained  to  recover 
such  depreciation;  that  the  statute  con- 
templates that  the  property  be  returned  in 
substantially  the  same  condition,  and  of  the 
same  value,  as  when  taken.  Hence,  the  de- 
fendant in  the  replevin  action  was  allowed 
to  recover  for  depreciation  of  a  replevied 
note  caused  by  the  running  of  the  statute 
of  limitations. 

^-injury  to  business. 

Damages  for  injury  to  business  owing  to 
the  replevying  of  trade  fixtures  are  recov- 
erable under  a  condition  of  a  replevy  bond 
to  pay  all  damages  sustained  by  the  re- 
plevying of  the  goods,  even  though  not  as- 
sessed in  the  replevin  action.  Gould  y. 
Hayes,  supra. 

Damages  to  the  good  will  of  the  busi- 
ness of  the  defendant  in  replevin  cannot  be 
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recovered  in  an  action  on  the  bond.  Dalby 
▼.  Campbell,  supra  (conditions  of  bond  not 
stated ) . 

Loss  of  profits  on  sale  of  replevied  ar- 
ticles may  be  recovered.  Seldner  v.  Smith, 
40  Md.  602. 

Attorney  fees. 

Usual  and  customary  attorneys'  fees  nec- 
essarily expended  in  defeating  the  replevin 
action  are  recoverable  in  an  action  on  the 
bond  containing  a  condition  "for  the  pay- 
ment of  all  costs  and  damages  occasioned 
by  the  wrongful  suing  out  of  said  writ  of 
replevin."  Harts  v.  Wendell,  26  111.  App. 
274;  Siegel  v.  Hanchett,  33  111.  App.  634; 
Washburne  v.  Burke,  84  111.  App.  587; 
Richardson  v.  Gilbert,  135  111.  App.  363. 

And  even  though  they  have  not  yot  been 
paid,  they  are  recoverable  if  a  liaJjility  to 
pay  exists.     Siegel  v.  Hanchett,  supra. 

But  attorney  fees  expended  in  prosecuting 
the  action  on  the  bond  are  not  recoverable, 
though  the  bond  is  conditioned  "for  the 
payment  of  all  costs  and  damages  occa- 
sioned by  the  wrongful  suing  out  of  said 
writ  of  replevin."  Washburne  v.  Burke, 
supra. 

Under  a  statute  declaring  the  unsuccess- 
ful plaintiff  in  replevin  liable  for  "all  legal 
costs,  as  well  of  the  action  of  replevin  as 
the  action  on  said  bond,  and  all  such  other 
costs  and  damage  as  the  defendant  in  re- 
plevin may  show  himself  entitled  to,"  the 
plaintiff  in  the  replevin  action  is  liable  on 
his  replevin  bond,  to  the  defendant  for  the 
reasonable  amount  of  fees,  above  the  taxed 
fee,  which  he  has  to  pay  his  attorney  for 
services  required  in  consequence  of  the  re- 
plevin.   Yantis  v.  Burditt,  2  Dana,  254. 

Attorney  fees  have  also  been  held  re- 
coverable in  some  cases  in  which  the  na- 
ture of  the  conditions  of  the  bond  was  not 
indicated.  Scott  v.  Rojrers,  56  111.  App. 
571;  Pace  v.  Neal,  92  111.  App.  416;  DaTby 
V.  Campbell,  26  111.  App.  502;  Gilbert  v. 
Sprague,  196  111.  444,  63  N.  E.  993. 

They  have  also  been  been  held  not  re- 
coverable. Edwards  v.  Bricker,  60  Kan. 
241,  71  Pac.  587, 

In  an  action  on  a  replevin  bond  condi- 
tioned for  the  prosecution  of  the  action  of 
replevin  with  effect  without  delay,  the  plain- 
tiff cannot  recover  his  attorney  fees  ex- 
pended in  defending  the  replevin  action, 
though  the  plaintiff  in  the  replevin  action 
suffered  a  nonsuit  or  was  imsuccessful,  and 
a  statute  provided  that  when  the  -replevin 
bond  is  forfeited,  the  defendant,  in  action 
upon  it,  "shall  recover  such  sum  as  shall  be 
just  and  equitable."  Davis  v.  Crow,  7 
Blackf.  129  (plaintiff  in  replevin  nonsuit- 
ed) ;  Consolidated  Tank  Line  Co.  v.  Bron- 
son,  2  Ind.  App.  1,  28  N.  E.  155  (plaintiff 
in  replevin  unsuccessful). 

Nor  can  he  recover  his  attorney  fees  ex- 
pended in  the  action  on  the  bond.  Davis  v. 
Crow,  supra. 

In  a  suit  on  a  replevin  bond  plaintiff  is 
not  entitled  to  prove  the  value  of  sten- 
ographer's fpos  and  costs,  including  attor- 
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neys'  fees  necessary  and  incidental  to  con- 
ducting the  replevin  suit,  when  the  condi- 
tion of  the  bond  was  to  prosecute  the  suit 
to  effect  and  without  delay,  and  make  re- 
turn of  the  property  replevied,  if  return 
shall  be  awarded,  and  save  and  keep  harm- 
less the  sheriff  for  having  replevied  the 
property,  and  pay  all  costs  and  aamages  oc- 
casioned by  wrongfully  suing  out  said  writ 
of  replevin.  Gilbert  v.  American  Surety  Go. 
61  L.R.A.  253,  57  C.  C.  A.  619,  121  Fed.  499, 
writ  of  certiorari  denied  in  190  U.  S.  660, 
47  L.  ed.  1184,  23  Sup.  Ct.  Rep.  855. 

The  obligor  in  a  replevin  bond  condi- 
tioned "to  prosecute  the  suit  with  effect, 
.  .  .  and  to  return  the  property  in  case 
it  shall  be  so  awarded,  and  to  pay  all  such 
damages  as  may  be  .assessed  against  the 
plaintiff,  and  the  costs  of  the  suit,"  etc.,  is 
not  liable  in  an  action  on  the  bond  for  the 
attorney  fees  of  the  successful  defendant 
in  the  replevin  action,  in  whose  favor  judg- 
ment was  there  rendered  for  the  return 
of  the  property  and  costs  only,  but  no 
inquiry  was  had  or  damages  assessed  for 
the  injury  sustained  by  reason  of  the  ac- 
tion; since  the  obligation  was  to  pay  dam- 
ages assessed,  and  none  were  assessed.  Ken- 
ley  V.  Com.  6  B.  Mon.  583. 

Attorney  fees  incurred  in  defending  the 
replevin  suit  are  not  recoverable  in  a  suit 
on  the  replevin  bond  conditioned  that  the 
plaintiff  will  duly  prosecute  the  action  and 
perform  the  judgment  of  the  court  by  re- 
turning the  property,  if  return  be  adjudged, 
and  pay  to  the  defendant  such  sums  of 
money  as  may  be  adjudged  against  the 
plaintiff,  where  plaintiff  voluntarily  dis- 
missed his  action,  and  nothing  but  legal 
and  taxable  costs  were  adjudged  against 
the  plaintiff.  Kentucky  Land  &,  Immigra- 
tioit  Co.  V.  Crabtree,  118  Ky.  395,  80  S.  W. 
1161,  4  A.  &  E.  Ann.  Cas.  1133. 

The  same  is  true  of  hotel  bills,  horse  hire, 
and  loss  of  time  and  labor,  in  procuring  at- 
tendance of  witnesses.     Ibid. 

Expenses  which  the  defendant  in  the 
replevin  suit  was  obliged  to  incur  in  the 
defense  of  the  replevin  suit,  including  at- 
torney fees,  and  also  in  the  action  on  the 
replevin  bond,  are  not  recoverable  in  the 
action  on  the  bond,  conditioned  simply  that 
the  principal  obligor  in  the  bond  should  pay 
whatever  damages  and  costs  should  be  re- 
covered against  him,  and  return  the  prop- 
erty if  such  should  be  the  final  judgment, 
first,  because  the  bond  does  not  require  it, 
and,  second,  because  taxable  costs  are  in 
contemplation  of  lawful  indemnity.  -Maguire 
V.  Pan-American  Amusement  Co.  205  Mass. 
64,  91  N.  E.  135. 

Where  a  writ  of  replevin  was  against 
two  persons,  and,  the  property  not  being 
fcimd,  the  action,  by  statutory  authority, 
was  continued  as  one  in  trover,  in  which  a 
judgment  for  damages  was  rendered  against 
one  defendant,  and  in  favor  of  another,  the 
latter,  in  an  action  on  the  replevin  bond, 
cannot  recover  his  attornev  fees  incurred 
in  defending  the  trover  action;  as  th*  re- 
plevin bond  was  not  intended  to  cover  costs 
and   attornejr   fees   incurred   in   the  trover 
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action.  Reno  v.  Woodyatt,  81  111.  App. 
653. 

The  successful  defendant  in  a  replevin 
action  is  not  entitled  to  recover  as  part  of 
bis  damages,  in  an  action  on  the  plaintiff's 
bond,  the  excess  of  solicitor-and-client-costs 
of  his  defense  over  and  above  his  taxed 
party-and-party  costs  in  the  replevin  ac- 
tion, though  the  bond  is  conditioned  for  the 
payment  to  the  defendant  of  such  damages 
as  he  should  sustain  by  the  issuing  of  the 
•writ  of  replevin,  since  in  contemplation  of 
law  taxable  costs  are  a  full  indemnity. 
Williams  v.  Crow,  10  Ont.  App.  Rep.  301. 

Since  attorney  fees,  though  embraced  in 
a  promissory  note  given  for  rent,  are  not 
collectable  by  distress  warrant,  the  surety 
on  a  replevy  bond  growing  out  of  a  levy 
imder  the  distress  warrant  is  not  liable  for 
such  fees.  Jones  ▼.  Findley,  84  Ga.  52, 
10  S.  E.  541. 

Attorney  fees  are  not  recoverable  in  an 
action  on  a  replevin  bond  if  not  pleaded. 
Edwin  V.  Cox,  61  111.  App.  567. 

Costs, 
—condition   to   pay  or  perform   judgment. 

The  obligor  in  a  delivery  bond  condi- 
tioned "to  perform  the  judgment  of  the 
court"  is  liable  for  the  costs  of  the  re- 
plevin action  adjudged  against  the  replevin 
defendant,  and  not  paid.  Morrill  v.  Dan- 
iel, 47  Ark.  316,  1  S.  W.  702;  Galloway  v. 
Bethume,  6  Bush,  113. 

This  is  true  though  the  property  itself 
was  returned  in  accordance  with  the  judg- 
ment of  the  court.  Morrill  v.  Daniel,  su- 
pra. 

Costs  in  the  replevin  suit  are  recoverable 
by  the  successful  defendant  suing  on  the 
replevin  bond,  when  the  condition  is  that 
the  obligors  will  pay  to  the  obligee  any 
judgment  he  might  recover  in  the  replevin 
action,  etc.  Gould  v.  Hayes,  71  Conn.  86, 
40  Atl.  930;  Brabon  v.  Pierce,  34  Mich.  39; 
John  Church  Co.  v.  Dorsey,  38  Misc.  542, 
77  N.  Y.  Supp.  1065  (action  on  redelivery 
bond). 

In  an  action  on  a  replevin  bond  given  in 
the  justice  court,  containing  such  a  condi- 
tion, costs  awarded  the  defendant  in  the  cir- 
cuit court,  to  which  the  plaintiff  in  the  re- 
plevin action  had  appealed  it  from  the  jus- 
tice court,  are  recoverable,  although  on  such 
appeal  the  costs  in  the  justice  court  were 

Eaid,  and  an  appeal  bond  was  given.     Bra- 
on  v.  Pierce,  supra. 

Where  a  plaintiff  in  a  replevin  action 
gives  an  undertaking  conditioned  for  the 
payment  to  the  defendant  of  such  sum  as 
may  "for  any  cause"  be  recovered  against 
the  plaintiff,  and  judgment  for  costs  is  ren- 
dered against  the  plaintiff,  the  surety  is  lia- 
ble for  such  costs.  Katz  v.  American  Bond- 
ing &  Trust  Co.  86  Minn.  368,  90  N.  W. 
376;  Rhodes  v.  Burkart,  28  S.  C.  154,  5  S. 
E.  347;  Tibbies  v.  O'Connor,  28  Barb.  538; 
Carlon  v.  Dixon,  14  Or.  203,  12  Pac.  394. 
And  if  a  judgment  for  costs  is  rendered 
against  such  plaintiff  both  in  the  trial  court 
and  on  appeal,  the  surety  on  such  under- 
taking is  liable  for  the  costs  in  both  courts. 
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Tibbies  v.  O'Coimor  and  Carlon  v.  Dixon^ 
supra. 

But  an  undertaking  given  by  a  defendant 
in  an  action  of  replevin,  conditioned  to 
pay  "any  damages  awarded  against  him  in 
said  suit,"  does  not  include  costs,  as  "dam- 
ages" in  a  legal  sense  do  not  include  costs. 
Brock  v.  Bolton,  37  S.  C.  40,  16  S.  E.  370. 

Tlie  surety  on  the  bond  of  the  unsuccess- 
ful defendant  in  an  action  of  replevin  is 
liable  for  all  of  the  plaintiff's  costs  in  such 
action,  though  a  former  statute  requiring 
such  bond  to  be  conditioned  for  the  de- 
livery to  the  plaintiff  of  the  property  "if 
such  delivery  should  be  adjudged,  and  for 
the  payment  of  such  sum  as  may  for  any 
cause  be  recovered  against  the  defendant," 
was  changed  so  as  to  require  the  bond 
thereafter  to  be  conditioned  "for  the  de- 
livery thereof,  with  damages  for  its  de- 
terioration and  its  detention,  if  delivery 
can  be  had,  and  if  such  delivery  cannot  for 
any.  cause  be  had,  for  the  payment  to  him 
of  such  sum  as  may  be  recovered  against 
the  defendant  for  the  value  of  the  property 
at  the  time  of  the  unlawful  taking  or  deten- 
tion, with  interest  thereon,  as  damages  for 
such  taking  and  detention."  Hall  v.  Till- 
man, 110  N.  C.  220,  14  S.  E.  745. 

Expenses  incurred  by  the  successful  de- 
fendant in  a  replevin  action  are  not  re- 
coverable in  an  action  on  a  replevin  bond 
which,  by  statute;  covers  payment  to  the 
defendant  only  of  "any  sum  which  the 
judgment  awards  to  him  against  the  plain- 
tiff." Firestone  v.  ^Etna  Indenmity  Co.  67 
Misc.  443,  123  N.  Y.  Supp.  107. 

— condition   to  pay  costs  and  damages  eo 

nomine. 

Costs  obtained  by  the  successful  defend- 
ant in  a  replevin  action  are  recoverable 
from  the  surety  on  the  replevin  plaintiff's 
bond,  conditioned  that  the  plaintiff  should 
pay  "all  damages  and  costs"  which  should 
be  awarded  against  him.  Campbell  v.  Laue, 
2  Neb.    (Unof.)    63,  95  N.  W.   1043. 

Expense  for  printing  necessarily  expend- 
ed in  defeating  the  replevin  action  is  re- 
coverable in  an  action  on  the  replevin  bond, 
containing  a  condition  for  the  payment  of 
all  costs  and  damages  occasioned  by  the 
wrongful  suing  out  of  the  writ  of  replevin. 
Harts  V.  Wendell,  26  111.  App.  274. 

In  an  action  on  a  replevin  bond  condi- 
tioned to  pay  costs,  etc.,  given  in  replevin 
of  goods  seized  under  execution,  all  the 
costs  incurred  in  the  action  in  which  execu- 
tion issued  are  recoverable,  though  part  of 
them  may  have  been  incurred  by  the  execu- 
tion defendant.  Larson  v.  Laird,  36  111. 
App.   402. 

Where,  under  a  statute  providing  that 
plaintiff  in  replevin  shall  give  bond  to  pay 
such  damages  and  costs  as  the  defendant 
shall  recover  against  him,  and,  on  the  plea 
of  non  cepit  only,  a  verdict  was  entered 
for  defendant  and  judgment  rendered  in 
his  favor  for  costs  only,  such  costs  and  in- 
terest are  recoverable  in  an  action  on  the 
bond.     Hovpy  v.  Coy,  17  Me.  260. 

The  sureties  of  a  defendant  in  an  action 
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of  replevin,  who  retained  the  property  by 
giving  a  forthcoming  bond,  in  case  of  liis 
defeat,  are  liable,  not  only  for  the  value  of 
the  property,  but  also  for  tlie  costs,  under 
a  statute  providing  that  *'i{  the  property 
be  in  possession  oi  the  losing  party,  the 
execution  shall  command  the  sheriff  to 
take  the  property  in  controversy,  if  the 
same  may  be  had,  and  deliver  the  same  to 
tlie  successful  party;  and  if  not  to  be  had, 
that  he  make  the  value  thereof,  together 
with  the  damages  and  costs,  of  the  goods 
.  .  .  of  the  party  and  his  sureties 
against  whom  the  judgment  is  rendered," 
although  the  bond  itself  was  not  condi- 
tioned for  costs.  Phillips  v.  Cooper,  59 
Miss.  18;  Sparks  v.  Hopsen,  83  Miss.  124, 
35  So.  446. 

A  surety  on  a  redelivery  bond  "condi- 
tioned that  he  [defendant  in  replevin  ac- 
tion] will  appear  in  and  defend  the  action, 
and  deliver  the  property  to  the  plaintiff, 
if  he  recovers  judgment  therefor,  .  .  . 
and  that  he  will  pay  all  costs  and  damages 
that  may  be  adjudged  against  him  for  the 
taking  or  detention  of  the  property,"  can- 
not be  held  for  the  costs  of  a  continuance 
granted  at  the  request  of  the  defendant  in 
the  replevin  action,  when  the  latter  was 
ultimately  successful.  American  Soda  Foun- 
tain Co.  v.  Dean  Drug  Co.  130  Iowa,  312, 
111  N.  W.  634. 

— condition  to  prosecute  action. 

The  defendant's  costs  recovered  in  the 
replevin  action  are  recoverable  by  him  in  an 
action  on  the  bond,  where  there  was  a 
breach  of  a  condition  of  the  replevin  bond 
to  prosecute  the  suit  to  effect,  by  taking  a 
nonsuit.  Langdoc  v.  Parkinson,  2  111.  App. 
136. 

Or  by  an  unsuccessful  suit,  when  the  de- 
fendant in  the  replevin  action  regained  pos- 
session of  the  property  by  giving  a  rede- 
livery bond,  and  recovered  a  judgment  for 
costs  in  such  replevin  action.  Tibbal  v. 
Cahoon,  10  Watts,  232;  Balsley  v.  Hoff- 
man, 13  Pa.  610. 

A  constable  who  seized  horses  on  a  writ 
of  execution,  which  were  thereafter  re- 
plevied by  the  execution  debtor,  who  later 
suffered  a  nonsuit,  may,  in  an  action  on 
the  replevin  bond,  conditioned  for  the  pros- 
ecution of  the  action  of  replevin  without 
delay,  recover  the  cost  of  feeding  tlie  horses 
while  in  his  possession.  Davis  v.  Crow,  7 
Blackf.  129. 

The  surety  on  a  replevin  bond  condi- 
tioned that  his  principal  shall  prosecute 
his  suit  "with  effect"  is  liable  for  all  the 
costs  of  the  successful  defendant  adjudged 
in  his  favor  in  the  replevin  suit,  up  to  the 
penalty  of  the  bond,  although  the  verdict 
and  cost  exceed  the  appraised  value  of  the 
property  replevied.  Ingram  v.  Cox,  5  Pa. 
Dist.  R.  617. 

The  surety  on  a  replevin  bond  condi- 
tioned according  to  statute  that  the  plain- 
tiff will  prosecute  the  suit  with  effect, 
etc.,  make  return  of  the  property  if  re- 
turn be  adjudjjed,  etc.,  is  not  bound  for 
the  costs  of  the  replevin  suit,  where  the 
30  L.R.A.(N.S.) 


statute  provides  that  if  the  plaintiff  in 
replevin  fails  to  prosecute  his  suit  with 
effect,  the  court  or  jury  shall  assess  the 
value  of  the  property  and  damages  for  the 
use  of  the  same,  and  that  in  such  case  judg- 
ment shall  be  against  the  plaintiff  and  his 
sureties,  that  he  return  the  property  or  pay 
the  value  so  assessed,  and  double  the  dam- 
ages  assessed  for  the  detention  of  the  prop- 
erty; since  the  statute  is  silent  as  to  costs. 
Morrow  v.  Shepherd,  9  Mo.  214. 

— condition  to  return  property. 

The  costs  of  a  writ  of  retomo  habendo 
are  recoverable  in  an  action  on  a  replevin 
bond,  on  breach  of  a  condition  to  return, 
as  they  are  not  the  recovered  costs  of  the 
replevin  suit,  but  costs  accruing  after  such 
judgment  to  enforce  the  same.  Langdoc  T. 
Parkinson,  supra. 

—conditions  of  bond  not  given. 

It  is  proper  to  include  the  marshal's  com- 
mission of  5  per  cent  in  a  judgment  eiven 
on  a  replevin  bond  for  goods  distrained  for 
rent.  Alexander  v.  Thomas,  1  Cranch,  C. 
C.  92,  Fed.  Cas.  No.  174. 

In  Burn  v.  Blecher,  14  U.  C.  C.  P.  416, 
it  was  held  that  the  successful  defendant 
in  an  action  of  replevin  is  entitled  in  ac- 
tion on  the  bond,  to  recover  the  costs  in- 
curred in  the  replevin  action. 

Taxable  costs  incurred  by  the  successful 
defendant  in  a  replevin  suit,  and  which  he 
rendered  himself  liable  to  pay,  are  recover- 
able in  an  action  on  the  bond,  but  not 
costs  made  bv  the  plaintiff  in  the  replevin 
suit.  Kellar  v.  Carr,  119  Ind.  127,  21  N. 
E.  463. 

The  costs  recovered  against  the  unsuc- 
cessful plaintiff  in  a  replevin  action  are  re- 
coverable against  the  sureties  on  his  bond 
without  first  making  a  demand  on  the 
principal  in  the  bond,  or  suing  out  a  writ 
of  execution  on  the  judgment.  Cook  v. 
Lothrop,  18  Me.  200. 

In  Howe  v.  Handley,  28  Me.  241,  it  was 
held  that  the  successful  defendant  in  a 
replevin  action,  who  recovered  judgment  for 
a  return  of  the  property  and  for  damages 
and  costs,  was  entitled,  in  an  action  on  the 
bond,  the  terms  of  which  are  not  given,  to 
the  amount  of  the  judgment  for  costs  re- 
covered in  the  action  of  replevin,  with  in- 
terest from  the  time  of  judgment,  his  rea- 
sonable expenses  incurred  in  that  action, 
with  interest  from  the  same  time,  and  his 
reasonable  expenses  incurred  in  the  suit  on 
the  bond. 

The  replevin  bond  is  sufficient  to  cover 
the  costs  in  all  the  courts  where  the  re- 
plevin action  was  begun  in  the  justice  court, 
removed  on  certiorari  to  the  supreme  court, 
which  reversed  the  judgments  in  the  two 
former  courts,  both  of  which  had  been  in 
favor  of  the  plaintiff,  "with  costs  of  all  the 
courts."  Monroe  v.  Heintzman,  46  Mich. 
12,  8  N.  W.  571. 

— limit   imposed   by   penalty. 
Costs  of  the  successful  party  in  an  action 


idio. 


LAKE  V.  HARGIS. 


375 


of  replevin  are  not  recoverable  in  an  ac- 
tion on  the  bond,  when  it  causes  the  amount 
of  the  penalty  to  be  exceeded.  Branscombe 
T.  Scarbrough,  6  Q.  B.  13. 

— ^liability   of   surety   to   principal. 

In  Hallman  v.  Dellinger,  84  N.  C.  1,  it 
was  held  that  a  surety  on  a  replevin  bond 
is  not  liable  to  his  principal  for  costs  which 
the  latter  had  been  compelled  to  pay.  This 
would  seem  to  be  elementary,  but  the  trial 
court  went  astray  on  the  question. 

R.  A.  £• 
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(138  Ky.  133,  127  S.  W.  748.) 

Bankruptcy  —  discharge  ^  order  for 
payment  ^  effect. 

The  liability  of  an  employer  upon  an  ac- 
cepted order  of  his  employee,  to  pay  a  cer- 
tain sum  per  week  out  of  the  latter's  wages 
until  a  certain  debt  is  satisfied,  is  extin- 
guishejd  by  the  discharge  of  the  employee  in 
bankruptcy. 

(April  28,  1910.) 

APPlsiAL  by   plaintiff  from   a  judgment 
of   the   Chancery   Branch,   First   Divi- 
aion,    of   the    Circuit    Court   for    Jefferson 
Coimty,  dismissing  a  petition  filed  to  en- 
force an   assignment  of  wages.     Affirmed. 
The  facts  are  stated  in  the  opinion. 

Note. ^Effect  of  discharge  hi  "banh' 
ruptcy  upon  asaignment  of  wages  to 
he  earned  in  the  future  under  con- 
tract  terminable  at  will. 

But  one  case  in  point,  other  than  Levi  v. 
XOEVENHABT,  secms  to  have  been  reported 
since  the  preparation  of  the  note  on  thid 

Suestion   appended    to    the    Citizens'   Loan 
Lsso.   V.   Boston   &   M.   R.   Co.   14   L.R.A. 
(N.S.)    1026. 

The  case  of  Re  Ludeke,  171  Fed.  292, 
involved  a  substantially  similar  point,  and 
the  same  conclusion  was  reached  as  in  Levi 
V.  LoEVENHABT  k  Qo,  In  the  former  case 
the  question  arose  as  to  whether  a  discharge 
in  bankruptcy  would  release  the  lien  of  an 
execution  which,  under  the  order  of  the 
state  court,  had  been  made  a  lien  upon  the 
salary  of  the  discharged  bankrupt,  as  the 
same  became  due  and  payable  to  him,  and 
it  was  held  that,  as  to  salary  earned  sub- 
sequently to  adjudication  in  bankruptcy, 
a  discharge  in  bankruptcy  freed  the  bank- 
rupt's salary  from  the  effect  of  the  execu- 
tion, since  the  judgment  under  which  the 
execution  was  levied  was  thereby  discharged. 
and  the  lien  did  not  actually  attach  until 
the  salary  accrued. 

A.  Q.  S. 
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Messrs.  Samuel  A.  Ledennan  and 
Kohn,  Baird,  Sloss,  &  Kohn,  for  appel- 
lant: 

Wages  to  be  earned  under  an  exsisting 
contract  have  an  existence  as  property, 
and  are  therefore  the  subject-matter  of  as- 
signment or  sale. 

Holt  V.  Thurman,  111  Ky.  84,  98  Am. 
St.  Rep.  399,  63  S.  W.  280;  Manly  v.  Bit- 
zer,  91  Ky.  596,  34  Am.  St.  Rep.  242,  16 
S.  W.  464;  Boone  v., Connelly,  12  Ky.  L. 
Rep.  190. 

The  property  right  created  by  an  as- 
signment of  Wages  to  be  earned,  in  the 
wages,  is  distinct  from  the  personal  obli- 
gation of  the  assignor  to  pay  the  debt,  if 
the  assignment  be  to  secure  a  money 
obligation. 

3  Page,  Contr.  §  1284;  Bishop,  Contr. 
§  1193. 

The  acceptance  by  the  defendant  of  the 
assignment  was  a  confession  by  it  of  no- 
tice, and  an  agreement  on  its  part  to  apply 
the  wages  when  earned  according  to  the 
terms  of  the  assignment,  thus  safeguard- 
ing the  property  right  therein  of  the 
plaintiff,  and  forming  a  contract  between 
him  and  the  defendant;  upon  the  breach  of 
which  plaintiff  has  the  right  to  recover 
as  for  money  converted. 

3  Page,  Contr.  §  1284;  Bishop,  Contr. 
§   1193. 

The  release  of  Metzler,  the  obligor,  from 
the  personal  obligation  to  pay  his  debts, 
by  the  discharge  in  bankruptcy,  did  not 
affect  the  property  right  or  interest  which 
he  conveyed  to  the  plaintiff  in  the  wages 
which  he  earned  from  the  defendant,  and 
which  the  defendant  agreed  to  retain  and 
pay  to  the  plaintiff. 

1  Loveland,  Bankr.  3d  ed.  §  202;  Citizens' 
Loan  Asso.  v.  Boston  &  M.  R.  Co.  196  Mass. 
628,  14  L.R.A.(N.S.)  1025,  124  Am.  St, 
Rep.  584,  82  N.  E.  696,  13  A.  &  E.  Ann. 
Cas.  365;  Bishop  v.  John  H.  Hibben  Dry 
Goods  Co.  30  Ky.  L.  Rep.  727,  99  S.  W. 
644;  Brooks  v.  Eblen,  127  Ky.  727,  106  S. 
W.  308;  Huffman  v.  I^slie,  23  Ky.  L.  Rep. 
1982,  66  S.  W.  822;  Starks  v.  Curd,  88  Ky. 
167,  30  S.  W.  419;  Smith  v.  Gowdy,  3  Ky. 
L.  Rep.  538;  1  Remington,  Bankr.  §§  3144, 
1150. 

The  wages  earned  by  Metzler  subse- 
quent to  his  discharge  are  property  sub- 
ject to  the  lien  created  by  him  before  his 
discharge. 

Citizens'  ILoan  Asso.  v.  Boston  &  M.  R. 
Co.  supra;  Mallin  v.  Wenham,  209  111.  252, 
65  L.  R.  A.  602,  101  Am.  St.  Rep.  233, 
70  N.  E.  564;  (Champion  v.  Buckingham, 
165  Mass.  76,  42  N.  E.  498;  Johnson  v. 
Donohue,  113  Tenn.  446,  83  S.  W.  360; 
1  Remington,  Bankr.  §  760,  p.  451  and 
note;     2  Remington,  Bankr.     §  2677,     p. 
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1591;  16  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
774. 

The  validity  of  the  assignment,  and  the 
right  or  property  conveyed  by  it,  are  to 
be  determined  wholly  by  the  law  of  the 
state  of  the  assignment,  and  not  by  the 
bankruptcy  law. 

1  Remington,  Bankr.  §§  1139,  1140; 
Thompson  v.  Fairbanks,  196  U.  S.  516,  49 
L.  ed.  577,  25  Sup.  Ct.  Rep.  306;  Re  H. 
G.  Andrae  Co.  117  .Fed.  561;  Porter  v. 
Lazear,  109  U.  S.  84,  27  L.  ed.  865,  3  Sup. 
Ct.  Rep.  58;  Long  v.  Bullard,  117  U.  S. 
617,  29  L.  ed.  1004,  6  Sup.  Ct.  Rep.  917. 

Mr.  Nathan  Kahn  for  appellees. 

liassing,  J.,  delivered  the  opinion  of  the 
court : 

On  October  1,  1906,  Albert  G.  Metzler, 
who  was  then  in  the  employ  of  Loeven- 
hart  &  Company,  gave  to  Joseph  Levi  the 
following  order: 

Louisville,  Kentucky,  Oct.  1,  1906. 
Messrs.   Loevenhart   &   Company, 

Louisville,  Kentucky. 
Gentlemen: 

Kindly  pay  to  Mr.  Jos.  Levi  $7.50/100, 
seven  and  50/100  dollars,  each  week,  out 
of  my  salary  as  long  as  I  am  in  your  em- 
ploy, or  until  my  indebtedness  of  $500 
to  Mr.  Jos.  Levi  is  settled. 

[Signed]   Albert  G.  Metzler. 

— directing  them  to  pay  to  said  Levi  out 
of  his  wages  the  sum  of  $7.50  per  week 
Until  a  debt  due  him,  amounting  at  that 
date  to  $500,  and  evidenced  by  a  promis- 
sory note,  was  satisfied.  Loevenhart  & 
Company  accepted  this  order,  as  appears 
from  the  following  indorsement  thereon: 
"Accepted.  Loevenhart  &  Company,  Oct. 
Ist,  1906."  Thereafter  Metzler  filed  his 
petition  in  bankruptcy,  and  was  in  due 
time  adjudged  a  bankrupt,  and  dis- 
charged. After  he  became  a  bankrupt, 
Loevenhart  &  Company  discontinued  the 
payment  of  the  weekly  stipend  to  Levi, 
and  on  March  10,  1908,  he  filed  suit  in 
the  Jefferson  circuit  court  to  compel  Loe- 
venhart &  Company  to  comply  with  the 
terms  of  the  order,  and  to  pay  to  him  a 
balance  alleged  to  be  due  him  on  his 
debt,  amounting  to  $237.50.  He  pleaded, 
further,  that  Metzler  was  still  in  the  em- 
ploy of  the  defendants,  and  had  been 
ever  since  they  ceased  paying  him  as  per 
the  order,  and  that,  under  the  terms  of 
the  order,  there  was  then  in  their  hands, 
or  should  have  been,  more  than  enough 
money,  if  they  had  complied'  with  their 
agreement,  to  satisfy  tlie  balance  of  his 
debt. 

A  special  demurrer  and  certain  motions 
30  L.R.A.(X.S.) 


to  strike  were  disposed  of,  and  the  de- 
fendants answered  in  five  paragraphs. 
The  first  is  a  traverse.  The  second  pleads 
payment  by  Metzler.  The  third  pleads 
usury  in  the  note  to  the  amount  of 
$265.50.  The  fourth  pleads,  substantially, 
that  Levi  had  taken  advantage  of  the 
embarrassed  financial  condition  of  Metz- 
ler, and  had  overreached  him,  and  induced 
him  to  execute  an  unconscionable  contract, 
the  enforcement  of  which  was  against  a 
sound  public  policy,  and  that,  because  of  the 
advantage  thus  taken  of  him  in  procuring 
him  to  execute  the  contract  for  $500, 
when,  as  a  matter  of  fact,  he  only  re- 
CG/vcd  $222.85,  the  same  should  not  be 
enforced.  In  the  fifth  paragraph  he  set 
up  the  discharge  of  Metzler  by  the  bank- 
ruptcy court,  and  filed  with  his  answer 
copies  of  the  orders  of  the  Federal  court 
for  the  western  district  of  Kentucky, 
showing  his  adjudication  and  discharge  in 
bankruptc}',  together  with  a  schedule  filed 
by  him  in  said  court,  in  which  plaintiff  is 
given  as  a  creditor,  and  he  sought  to  be 
relieved  from  the  payment  of  plaintiff's 
claim  along  with  others.  This  adjudication 
and  discharge  they  pleaded  in  bar  of- plain- 
tiff's  right  to  recover. 

Plaintiff  replied,  traversing  the  allega- 
tions of  the  first,  second,  third,  and  fourth 
paragraphs,  and  pleaded,  in  response  to 
the  fifth,  that  he  had  taken  no  part  in 
the  bankruptcy  proceedings,  had  filed  no 
claim,  and,  in  short,  had  ignored  the  pro- 
ceedings therein.  A  demurrer  was  sus- 
tained to  the  fourth  and  fifth  paragraphs 
of  his  reply.  He  declined  to  plead  further, 
and,  over*  his  objection,  his  petition  was 
dismissed,  with  judgment  for  costs.  He 
appeals. 

There  is  really  but  one  question  involved 
on  this  appeal,  and  that  is  whether  or  not 
the  discharge  in  bankruptcy  satisfied 
plaintiff's  debt,  and  relieved  the  bankrupt, 
and  loevenhart  &  Company  for  him,  of 
any  further  liability  on  account  of  the 
order  and  acceptance  above  set  out.  It 
is  not  seriously  denied  that  the  adjudica- 
tion in  bankruptcy  discharged  the  $500 
debt  which  plaintiff  held  against  Metzler; 
but  it  is  argued  that,  by  this  order,  plain- 
tiff acquired  a  property  right  in  Metzler's 
wages,  of  which  he  could  not  be  deprived 
by  the  discharge  of  the  bankrupt,  and  on 
tliis  theory  rests  his  right  to  recover. 
This  court  has,  in  a  number  of  cases,  held 
thai  such  an  order,  given  by  a  debtor  to 
his  employer  in  favor  of  a  creditor,  oper- 
ates as  an  equitable  assignment  of  the 
wages  designated  in  the  order,  and  that 
the  title  of  the  creditor  to  the  wages  cov- 
ered by  the  order  is  superior  to  that  of 
any  attaching  or  execution  creditor.     Holt 
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V.  Thurman,  111  Ky.  84,  98  Am.  St.  Rep. 
399,  63  S.  W.  280;  Manly  v.  Bitzer,  91 
Ky.  596,  34  Am.  St.  Rep.  242,  16  S.  W. 
464;  Boone  v.  Connelly,  12  Ky.  L.  Rep. 
190.  This  is  the  extent  to  which  these 
cases  have  helil,  and  the  question  has 
arisen  only  as  to  the  rights  of  creditors 
to  subject  wages  that  have  been  earned. 
The  terms  of  the  order  were  literally  com- 
plied with  by  appellees  at  all  times  before 
Metzler's  discharge,  and  it  is  only  with 
the  right  of  plaintiff  to  hold  them  liable 
for  wages  not  then  earned,  but-  to  be 
earned  in  the  future,  that  we  are  now 
called  to  pass  upon. 

Undoubtedly  the  order  in  question  se- 
cured to  plaintiff  an  equity — ^suspended, 
as  it  were — ^which  attached  immediately 
that  the  wages  were  earned,  and  .  secured 
to  him  a  priority  in  the  earned  wages  to 
the  extent  stipulated  in  the  order  superior 
to  that  of  any  other  creditor;  but  such 
right  did  not  attach  until  the  wages  were 
earned.  The  order  was  valid  only  so  long 
as  the  indebtedness  to  plaintiff  remained 
unsatisfied.  It  is  of  no  higher  or  greater 
dignity  than  the  debt.  It  is  merely  an 
agreement  that  there  shall  be  appropri- 
atpd  out  of  the  debtor's  wages  a  stipu- 
lated sum,  to  be  credited  on  his  debt  until 
it  is  satisfied;  t.  e.,  paid  or  discharged. 
By  his  discharge  in  bankruptcy  Metzler 
settled  every  debt  that  he  owed, — was 
entirely,  completely,  and  finally  relieved 
from  any  and  all  liability  on  account 
thereof;  and  as  plaintiff's  claim  was  set 
tip  and  described  in  the  proceeding  in  the 
bankruptcy  court  as  a  debt  owing  by 
Metzler,  it  was  likewise  canceled,  satis- 
fied, and  settled,  and,  being  settled,  the 
conditions  of  the  order  were  fully  satis- 
fied, and  appellee  relieved  from  all  liabil- 
ity   thereunder. 

This  being  so,  it  becomes  unnecessary 
to  discuss  the  further  questions  of  interest 
raised  by  counsel  in  their  briefs. 

Judgment  of  the  lower  court  is  afifirmed. 


MISSOURI  supreme:  court. 

MAGDALENA  STROTTMAN,  Appt., 

v. 

ST.  LOUIS,  IRON  MOUNTAIN,  &  SOUTH- 
ERN RAILWAY  COMPANY,  Respt. 

(228  Mo.  154,  128  S.  W.  187.) 

New  trial  ^  right  to  after  reversal. 

A  plaintiff  whose  judgement  is  reversed 
on  appeal  after  consideration  of  the  law  and 
the  facts  is  not  entitled  to  the  benefit  of  a 
statute  permitting  the  institution  of  a  new 
suit  within  a  year  in  case  of  a  nonsuit  or  a 
reversal  of  a  iudgment  in  his  favor,  where 
30  L.R.A.(N.S.) 


the  appellate  court  is  authorized  to  award 
a  new  trial  reverse,  or  affirm,  since  the 
reversal  referred  to  in  the  statute  must  be 
held  to  mean  one  in  which  the  merits  of 
the  cause  have  not  been  adjudicated. 

(May   13,   1910.) 

Note.  ^  Reversal  an  merita  without  re- 
tnanding  aa  a  bar  to  a  new  action. 

Altliough  much  general  language  may  be 
found  concerning  the  effect  of  a  judgment 
of  an  appellate  court  which  reverses  a  judg- 
ment or  decree  of  a  trial  court,  cases  which 
have  expressly  discussed  the  question  pre- 
sented in  Stkottman  v.  St.  Louis,  I.  M.  ft 
S.  R.  Co.,  that  is,  whether  a  mere  judgment 
of  reversal  witliout  remanding,  after  due 
consideration  of  the  law  and  facts  of  the 
case,  will  bar  the  bringing  and  maintain- 
ing a  new  suit,  have  been  difficult  to  find. 

Many  of  the  cases  cited  to  propositions 
apparently  in  point  in  this  note  were 
found,  upon  examination,  to  be  cases  in 
which  the  cause  was  remanded  to  tlie  lower 
court  for  further  proceedings,  or  were  other- 
wise disposed  of  than  by  a  mere  reversal. 
Other  cases  were  found  to  use  language  so 
broad  that  it  was  impossible  to  determine 
whether  the  court  reversing  the  judgment  of 
the  lower  court  had  considered  the  merits 
of  the  case,  or  whether  the  judgment  was  re- 
versed because  of  some  mere  teclmical  rea- 
son. General  expressions  were  also  found 
to  the  effect  that  when  the  appellate  court 
reverses  for  causes  going  to  the  merits, 
and  the  reversal  shows  an  intention  finally 
to  decide  the  case  upon  the  merits,  the 
judgment  is  then  a  bar  to  a  new  action. 
Although  such  expressions  are  clearly  cor- 
rect, and  plenty  oi  authority  may  be  found 
to  sustain  them,  care  should  be  taken  in 
their  citation,  since  the  court  or  author 
using  the  expression  very  probably  had  in 
mind  a  judgment  of  reversal  with  petition 
dismissed,  or  cases  in  which  final  judgment 
was  rendered  in  favor  of  the  defendant,  and 
not  a  bare  judgment  of  reversal. 

However,  a  number  of  authorities  have 
been  found  which,  without  doubt,  are  valu- 
able in  a  discussion  of  this  question.  The 
Missouri  cases  have  been  fully  discussed  in 
the  Strottman  Case,  and  they  will  not  be 
repeated  here. 

In  Platz  V.  Burton  &  C.  Cider  &  Vinegar 
Co.  7  Misc.  473,  28  N.  Y.  Supp.  385,  a  judg- 
ment of  a  county  court  reversing  on  its  mer- 
its a  judgment  in  favor  of  plaintiff  and  re- 
citing that  no  liability  was  sliown  on  the 
trial  against  the  defendant,  was  held  to  be 
a  bar  to  a  subsequent  action  for  the  same 
cause.  The  court,  after  pointing  out  that 
this  case  did  not  come  witliin  the  exception 
of  the  statute,  providing  that  the  county 
court  had  no  power  to  grant  a  new  trial  up- 
on reversing  a  justice's  judgment,  stated 
that  the  county  court  was  limited  to  the 
powers  granted  it  by  a  statute  which  pro- 
vided that  the  appellate  court  must  render 
judgment  according  to  the  justice  of  the 
case  without  regard  to  technical  errors  or 
defects  which  do  not  affect  the  merits,  and 


378 


MISSOURI  SUt^RHJME  COUttT. 


IdAY. 


APPEAL  by  plaintiff  from  a  Judgraent  of 
the  Circuit  Court  for  City  of  St.  Louis 
in  defendant's  favor  in  an  action  brought  to 
recover  damages  for  the  alleged  negligent 
killing  of  plaintiff's  husband.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Block  &  Sullivan,  for  appellant: 

A  reversal  without  remanding  is  not  an 
adjudication  of  the  merits^  but  is  equivalent 
to  a  nonsuit  by  the  plaintiff. 

Robinson  v.  Musser,  78  Mo.  153;  Musscr 
V.  Harwood,  23  Mo.  App.  495;  Zurfluh  v. 
People's  R.  Co.  4G  Mo.  App.  643;  Berning  v. 
Medart,  60  Mo.  App.  450;  A.  M.  Stevens 
Lumber  Co.  v.  Kansas  City  Lumber  Co.  7? 
Mo.  App.  258;  Young  v.  Thrasher,  123  Mo. 
312,  27  S.  W.  320;  Smith  v.  Adams,  130  U. 
S.  177,  32  L.  ed.  899,  9  Sup.  Ct.  Rep.  606; 
Stone  V.  Grand  Lodge,  A.  O.  U.  W.  117  Mo. 
App.  297,  92  S.  W.  1143;  Donnell  v.  Wright, 
199  Mo.  312,  97  S.  W.  928;  Briant  v.  Fudge, 
63  Mo.  491;  Estes  v.  Fry,  166  Mo.  81,  05 
S.  W.  741;  Mason  v.  Kansas  City  Belt  R. 
Co.  226  Mo.  212,  26  L.R.A.(N.S.)    914,  125 


S.  W.  1133;  Hennessey  v.  Bavarian  Brew- 
ing Co.  63  Mo.  App.  Ill,  8.  c.  145  Mo.  109, 
41  L.R.A.  385,  68  Am.  St.  Rep.  654,  46  S. 
VV.  966;  Bucher  v.  Cheshire  R.  Co.  125  U.  S. 
555,  31  L.  ed.  795,  8  Sup.  Ct.  Rep.  974; 
Gardner  v.  Michigan  C.  R.  Co.  150  U.  S. 
349,  37  L.  ed.  1107,  14  Sup.  Ct.  Rep.  140; 
Spring  Valley  Coal  Co.  v.  Patting,  210  111. 
346,  71  N.  E.  371;  Illinois  C.  R.  Co.  v. 
Bentz,  108  Tenn.  670,  ^8  L.R.A.  090,  91  Am. 
St.  Rep.  763,  69  S.  W.  317;  Holland  v. 
Hatch,  15  Ohio  St.  465. 

Messrs.  J.  F.  Green  and  R.  T.  Ralley 
for  respondent. 

Graves,  J.,  delivered  the  opinion  of  the 
court : 

This  cause  is  here  for  a  second  time. 
Tliere  was  at  least  an  attempted  adjudica- 
tion of  it  in  Strottman  v.  St.  Louis,  I.  M. 
&  S.  R.  Co.  211  Mo.  227,  109  S.  W.  709.  We 
have  purposely  used  the  word  "cause"  in- 
stead of  the  word  "case."  The  cause  when 
first   here  came   by   appeal  from  Jefferson 


that  it  may  affirm  or  reverse  the  judgment  [ 
of  the  justice  in  whole  or  in  part,  and  as  to 
any  or  all  of  the  parties,  and  for  errors  of 
law  or  of  fact. 

In  Larkins  v.  Terminal- R.  Asso.  122  111. 
App.  246,  affirmed  in  221  111.  428,  77  N.  E. 
678,  it  was  held  that  a  statute  providini^ 
that  if  judgment  be  given  f  .r  the  plaintiff 
and  the  same  be  reversed  by  writ  of  error, 
or  upon  appeal  if  the  time  iimited  for  bring- 
ing such  action  shall  have  expired  during 
pendency  of  the  suit,  he  may  commence  a 
new  action  within  one  year  from  such  re- 
versal, cannot  be  applied  where  a  judgment 
was  reversed  without  remanding,  and  a 
finding  of  facts  was  entered  in  accordance 
with  a  section  of  the  practice  act,  provid- 
ing in  effect  that  if  any  final  determination 
of  any  cause  be  made  by  the  appellate  court, 
as  the  result  of  the  finding  of  the  facts,  dif- 
ferent from  the  finding  of  the  lower  court, 
it  shall  be  the  duty  of  the  appellate  court 
to  recite  in  its  final  order  or  decree,  the 
facts  as  found,  and  that  the  judgment  shall 
be  final  and  conclusive  as  to  all  matters  of 
fact  in  controversy. 

The  court  said :  "We  conclude  that  where 
an  appellate  court  has  reversed  a  judgment 
for  causes  going  to  the  merits,  and  the  re- 
versal shows  an  intention  finally  to  decide 
the  case  upon  the  merits,  such  judgment  is  a 
final  one  upon  the  facts  constituting  the 
cause  of  action  and  has  all  the  characteris- 
tics necessary  to  constitute  it  res  judicata; 
that  our  statute  upon  the  subject,  declaring 
that  it  shall  be  the  duty  of  the  appellate 
court  to  recite  in  its  final  order,  judgment, 
or  decree  in  such  cases,  the  facts  as  found, 
and  that  the  judjjment  of  such  court  shall 
be  final  and  conclusive  as  to  all  matters  of 
fact  in  controversy  in  such  cases,  is  intend- 
ed to  be  final,  and  to  preclude  any  further 
litigation  concerning  the  matters  constitut- 
ing the  same  cause  of  action." 
30  L.R.A.(N.S.) 


In  this  case  the  plaintiff  contended  that 
the  purpose  of  the  above  stction  of  the  prac- 
tice act  was  to  enable  the  supreme  court  to 
determine  from  the  finding  of  the  facts 
whether  the  law  of  the  case  had  been  cor- 
rectly applied,  and  that  it  was  not  intend- 
ed that  such  a  finding  should  convert  a  judg- 
ment of  reversal  into  an  adjudication  that 
would  operate  as  an  estoppel.  The  court; 
however,  in  answer  to  this  contention  said: 
"In  very  many  cases,  however,  there  can  by 
reason  of  the  amount  involved,  be  no  appeal 
from  the  appellate  to  the  supreme  court. 
If  therefore,  the  finding  of  facts  by  this 
court  is  simply  to  show  the  supreme  court 
the  reasons  moving  the  appellate  court  to  the 
action  taken  by  it  in  such  a  case,  what  is 
the  effect  of  the  statute  upon  those  cases 
in  which  no  appeal  can  be  taken  from  the 
appellate  to  the  supreme  court?  It  must 
follow  from  such  a  construction  of  the  stat- 
utes that  in  such  cases  the  judgment  of  the 
appellate  court  is  final  and  res  judicata, 
while  the  same  rule  does  not  apply  to  cases 
in  which  an  appeal  may  be  taken.  The 
statute,  however,  is  general  in  its  terms, 
making  no  distinction  between  the  different 
classes  of  cases  above  referred  to,  but  ap- 
pears to  be  alike  applicable  to  all  cases  in 
which  the  appellate  court  makes  a  •finding 
of  fact.  The  statute  says  plainly  and  with- 
out any  equivocation,  in  cases  where  there 
is  a  reversal  based  wholly  or  in  part  upon 
the  finding  of  facts,  different  from  the 
finding  of  the  trial  court,  'it  shall  be  the 
duty  of  siich  appellate  tourt  to  recite  in 
its  final  order,  judgment,  or  decree  the 
facts  as  found,  and  the  judgment  of  the 
appellate  court  shall  be  final  and  conclusive 
as  to  all  matters  of  fact  in  controversy  in 
such  cause.'  The  reading  of  the  statute 
is  not  that  the  finding  of  the  facts  and 
the  iudfrment  of  the  appellate  court  shall  be 
final  and  conclusive  upon  the  supreme  courts 
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county.  PlaintifT,  the  widow  of  an  engineor 
in  the  employ  of  defendant,  sues  for  the  al- 
leged negligent  killing  of  her  husband.  The 
negligence  charged  was  the  failure  of  a  tele- 
graph operator  to  deliver  a  train  despatcli- 
er's  message,  through  which  failure  a  col- 
lision occurred  and  plaintiff's  husband  was 
killed.  When  that  case  came  on  for  hearing 
in  this  court,  by  majority  opinion  it  was 
held  that  the  deceased  engineer  and  tele- 
graph operator  were  fellow  servants  under 
the  act  of  1897  (Laws  1897,  p.  90),  but  it 
was  further  held  that  such  act  of  3897  did 
not  give  the  widow  a  right  of  action.  This 
court  upon  an  examination  and  hearing  up- 
on both  the  facts  and  the  law  entered  a  sim- 
ple judgment  of  reversal,  in  words  as  fol- 
lows: "Now  at  this  day  come  again  tlie  pur- 
ties  aforesaid,  by  their  respective  attor- 
neys, and  the  court  here  being  now  suffi- 
ciently advised  of  and  concerning  the  prem- 
ises, doth  consider  and  adjudge  that  the 
judgment  aforesaid,  in  the  form  aforesaid, 
by  the  said  Jefferson  county  circuit  court 


rendered,  be  reversed,  annulled,  and  for 
naught  held  and  esteemed,  and  that  the  said 
appellant  be  restored  to  all  things  which  it 
has  lost  by  reason  of  the  said  judgment.  It 
is  further  considered  and  adjudged  by  the 
court  that  the  said  appellant  recover  against 
the  said  respondent  its  costs  and  charges 
herein  expended,  and  have  execution  there- 
for.    (Opinion  filed.)'* 

The  present  case  was  instituted  in  the 
circuit  court  of  the  city  of  St.  Louis  by  a 
petition  containing  two  counts.  The  two 
counts  are  the  same  save  and  except  in  the 
second  there  is  an  allegation  of  wanton  and 
wilful  negligence  and  a  prayer  for  punitive 
as  well  as  other  damages.  In  this  count 
actual  damages  for  $5,000  and  additional 
punitive  damages  are  claimed.  Both  counts 
of  said  petition  contain  the  following  allega- 
tions: "Within  six  months  next  after  said 
accident,  injury,  and  death  of  the  plain- 
tiff's husband,  she  brought  her  action 
against  the  defendant  in  the  circuit  court 
of    Jefferson    county    to    recover    damages 


in  passing  upon  the  case  in  appeal,  but 
that  it  shall  be  final  and  conclusive  as  to 
all  matters  of  fact  in  controversy  in  such 
cause." 

The  court  in  this  case  also  refused  to 
adhere  to  the  contention  of  the  plaintiff, 
that  to  hold  such  a  judgment  final  would  be 
in  effect  to  deprive  him  of  his  constitution- 
al right  to  trial  by  jury.  It  should  be  noted 
that  this  note  is  not  primarily  concerned 
with  the  constitutionality  of  the  above 
statute,  dnd  that  there  may  be  many  cases 
not  within  the  scope  of  this  note  which  dis- 
cuss that  question. 

There  are  a  number  of  cases  from  Illi- 
nois which  would  seem,  however,  to  favor 
the  doctrine  that  a  reversal  without  re- 
manding, with  a  finding  of  facts  pursuant 
to  the  practice  act,  is  not  a  bar  to  a  new 
action.  Thus  in  Union  Nat.  Bank  v.  Man- 
istee Lumber  Co.  43  111.  App.  525,  it  was 
said:  "While  a  finding  here  of  the  facts  af- 
ter a  jury  trial,  contrary  to  the  verdict, 
may  under  §  87  of  the  practice  act  of  1872, 
be  made  the  final  determination  of  the 
cause,  in  case  the  judgment  below  is  simply 
reversed  without  remanding,  yet  such  judg- 
ment is  no  bar  to  another  nction.'' 

So,  in  Chicago,  R.  I.  &  P.  R.  Co.  v.  Berg, 
57  111.  App.  621,  the  court  used  the  fol- 
lowing language:  "We  shall  therefore  re- 
verse the  judgment  with  a  finding  as  a 
fact,  that  the  injuries  of  the  appellee  were 
occasioned  by  his  own  carelessness,  and  not 
by  any  negligence  of  the  appellant. 

"Such  a  finding  is  merely  an  end  of  this 
suit;  it  is  justification  for  not  remanding 
the  cause,  but  it  is  no  bar  to  a  new  suit." 

In  Chicago  Forge  &  Bolt  Co.  v.  Rose,  69 
111.  App.  123,  where  a  judgment  was  re- 
versed with  a  finding  of  facts,  without  re- 
manding the  cause,  the  court  said:  "This 
disposes  of  the  present  action,  but  it  will 
30  L.R.A.(N.S.) 


not  be  a  bar  to  a  future  action  for  the 
same  cause  if  one  shall  be  brought  by  the 
plaintiff." 

In  West  Chicago  Street  R.  Co.  v.  Boeker, 
70  111.  App.  67,  the  court  said  in  denying 
a  petition  for  a  rehearing  when  a  judg- 
ment had  been  reversed  with  a  finding  of  the 
facts  and  without  remanding,  "This  disposi- 
tion of  this  case  is  no  bar  to  another  suit." 

The  above  cases  were  all  reviewed  in  the 
Larkins  Case,  supra,  and  the  expressions 
above  set  forth,  in  the  first  three  at  least, 
considered  mere  dicta  of  the  courts. 

In  Specs  V.  Boggs,  204  Pa.  504,  54  Atl. 
346,  and  Fries  v.  Pennsylvania  R.  Co.  98 
Pa.  142,  it  has  been  generally  held  without 
further  discussion  that  a  reversal  of  judg- 
ment without  a  new  venire  is  not  a  bar  to 
a  second  action  for  the  same  cause. 

A  case  of  some  interest  in  this  connec- 
tion, although  not  strictly  in  point,  is 
Hutter  V.  Paige  Iron  Works,  127  111.  App. 
177,  where  it  was  held  that  the  statute 
granting  a  plaintiff  the  right  of  a  new  ac- 
tion within  one  year  after  tlie  reversal  of  a 
judgment  in  his  favor,  if  during  the  pen- 
dency of  the  suit  the  time  limited  for 
bringing  the  action  had  expired,  did  not 
apply  to  a  case  where  the  appellate  court 
not  only  reversed  the  judgment  entered  by 
the  lower  court,  but  also  awarded  a  venire 
facias  de  novo,  but  that  it  applied  only 
to  cases  in  which  judgments  were  reversed 
on  appeal  or  writ  of  error  and  the  cause  not 
remanded. 

The  question  of  constitutional  power  of 
appellate  court  upon  reversing  judgment  for 
plaintiff  on  verdict  to  direct  a  judgment  for 
defendant  without  remanding  the  case  for 
a  new  trial  is  discussed  in  a  note  to  Gunn 
V.  Union  R.  Co.  2  L.R.A.(N.S.)  362. 
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therefor,  and  to  recover  upon  the  cause  of 
action  sued  for  lierein,  and  subsequently, 
on  May  14,  J  903,  recovered  a  judgment 
against  the  defendant  therein,  and  said 
cause  was  thereupon  taken  by  the  defendant 
to  the  supreme  court  of  Missouri,  on  ap- 
peal, and  said  judgment  was  by  the  su- 
preme court  of  Missouri  on  the  2d  day  of 
April,  3908,  reversed,  to  tlie  damage  of  the 
plaintiff  in  the  sum  of  live  thousand  dol- 
lars ($5,000),  for  which  slie  prays  judg- 
ment." Other  allegations  in  the  two  re- 
spective counts  of  the  petition  were  such 
in  substance  as  are  found  in  tlie  petition 
when  the  cause  was  formerly  here. 

To  this  petition,  the  defendant  filed  a  de- 
murrer in  this  language:  "Now  comes  the 
defendant  in  the  above-entitled  cause  and 
demurs  to  the  first  count  of  the  amended 
petition  filed  therein  for  tlie  reasons  follow- 
ing: First.  Because  said  first  count  of  said 
amended  petition  fails  to  state  facts  suffi- 
cient to  constitute  a  cause  of  action  against 
this  defendant.  Second.  Because  it  appears 
on  the  face  of  said  first  count  that  plaintilf 
has  no  cause  of  action  against  this  defend- 
ant. And  defendant  demurs  to  the  second 
count  of  said  amended  petition  for  the  rea- 
sons following:  First.  Because  said  second 
count  of  said  amended  petition  fails  to  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion against  this  defendant.  Second.  Be- 
cause it  appears  on  the  face  of  said  second 
count  that  plaintiff  has  no  cause  of  action 
against  this  defendant." 

This  demurrer,  the  trial  court  sustained, 
and  entered  its  judgment  for  the  defend- 
ant, and  from  such  judgment  the  plaintiff 
has  appealed.  The  cause  was  briefed  and 
argued  here  both  upon  the  merits  and 
upon  the  question  of  res  judicata.  Sucii 
Bufliciently  states  the  case. 

1.  In  our  judgment  the  present  case  is  de- 
termined without  a  rediscussion  of  the  mer- 
its of  the  cause.  The  present  case,  whilst 
here  upon  petition  and  demurrer,  is  as  if  it 
were  here  upon  all  the  original  facts  with 
an  answer  pleading  former  adjudication. 
The  petition  was  evidently  so  drawn  as  to 
force  this  situation.  It  avers  all  the  facts 
necessary  to  be  set  out  in  an  answer  plead- 
ing former  adjudication,  .md  the  demurrer 
raises  the  issue  by  conceding  the  pleaded 
facts.  The  demurrer  performs  a  further 
office  by  raising  a  clear  issue  of  law,  i.  c, 
that  the  petition  upon  its  face  shows  a 
former  adjudication  of  the  cause  of  action 
stated,  and  for  that  reason  discloses  no 
right  of  action  in  the  present  case.  We  are 
therefore  brought  to  the  single  question  as 
to  the  force  and  effect  of  a  simple  judg 
ment  of  reversal  in  an  appellate  court  in  a 
case  where  such  court  passed  upon  the  en- 
tire cause,  including  both  the  law  and  the 
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facts.  The  exact  question  is  here  for  the 
first  time.  In  all  the  history  of  the  court, 
this  is  the  first  time  a  judgment  of  reversal 
in  a  case  of  this  character  has  been  treated 
as  a  nonsuit,  and  a  suit  reinstituted,  carried 
to  judgment,  and  appealed  to  this  court. 
It  is  therefore  interesting  because  of  its 
novelty,  if  for  no  other  reason. 

The  question  must  turn  somewhat  upon 
our  statutory  provisions.  The  various  stat- 
utes are:  Rev.  Stat.  1899,  §  639  (Anno. 
Stat.  1900,  p.  058),  which  reads:  "The  plain- 
tiff shall  be  allowed  to  dismiss  his  suit  or 
take  a  nonsuit  at  any  time  before  the  same 
is  finally  submitted  to  the  jury  or  to  the 
court  sitting  as  a  jury,  or  to  the  court,  and 
not  afterward."  Rev.  Stat.  1899,  §  866 
(Anno.  Stat.  1906,  p.  815):  "The  supreme 
court,  St.  Louis  court  of  appeals,  and  Kan- 
sas city  court  of  appeals,  in  appeals  or  writs 
of  error  shall  examine  the  record  and  award 
a  new  trial,  reverse  or  affirm  the  judgment 
or  decision  of  the  circuit  court,  or  give  such 
judgment  as  such  court  ought  to  have  given 
as  to  tliem  shall  seem  agreeable  to  law;  but 
it  shall  nut  be  necessary,  for  the  review  of 
the  action  of  any  lower  court  on  appeal  or 
writ  of  error,  that  the  motion  for  new 
trial  in  arrest  of  judgment  or  instructions 
filed  in  the  lower  court,  shall  be  copied  or 
set  forth  in  the  bill  of  exceptions  filed  in 
the  lower  court:  Provided,  the  bill  of  ex- 
ceptions so  filed  contains  a  direction  to  the 
clerk  to  copy  the  same,  and  the  same  are 
so  copied  into  the  record  sent  up  to  the  ap- 
pellate court.  When  the  facts  in  a  special 
verdict  are  insufficiently  found,  they  may 
remand  the  cause  and  order  another  trial  to 
ascertain  the  facts."  Rev.  Stat.  1899,  §  2868 
(Anno.  Stat.  1906,  p.  1652)  :  "Every  action 
instituted  by  virtue  of  the  preceding  sec- 
tions of  this  chapter  shall  be  commenced 
within  one  year  after  the  cause  of  such 
action  shall  accrue." 

Acts  1905,  p.  138,  which  were  enacted  in 
lieu  of  Rev.  Stat.  1809,  §  2868,  read  thus: 
"Every  action  instituted  by  virtue  of  the 
preceding  sections  of  this  chapter  shall  be 
commenced  within  one  year  after  the  cause 
of  such  action  shall  accrue:  Provided,  that 
if  any  action  shall  have  been  commenced 
within  the  time  prescribed  in  this  section, 
and  the  plaintiff  therein  suffer  a  nonsuit, 
or,  after  a  verdict  for  him,  the  judgment 
be  arrested,  or  after  a  judgment  for  him  the 
same  be  reversed  on  appeal  or  error,  such 
plaintiff  may  commence  a  new  action,  from 
time  to  time,  within  one  year  after  such 
nonsuit  suffered  or  such  judgment  arrested 
or  reversed."  Rev.  Stat.  1899,  §  4286 
(Anno.  Stat.  1906,  p.  2357)  :  "If  any  action 
shall  have  been  commenced  within  the  times 
respectively  prescribed  in  this  chapter,  and 
the   plaintiff  therein   suffer   a  nonsuit,   or. 
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after  a  verdict  for  him  the  judgment  be  ar- 
rested, or  after  a  judgment  for  him  the 
same  be  reversed  on  appeal  or  error,  such 
plaintiff  may  commence  a  new  action  from 
time  to  time,  witliin  one  year  after  sucli 
nonsuit  suffered  or  such  judgment  arrested 
or  reversed;  and  if  tlie  cause  of  action  sur- 
vive or  descend  to  his  heirs,  or  survive  to 
his  executors  or  administrators,  they  may, 
in  like  manner  commence  a  new  action  with- 
in the  time  herein  allowed  to  such  plaintiff, 
or,  if  no  executor  or  administrator  be  quali- 
fied, then  within  one  year  after  letters  tes- 
tamentary or  of  administration  shall  have 
been  granted  to  him." 

Section  4285,  supra,  appears  under  article 
2  of  chapter  48,  wliich  pertains  to  limita- 
tions of  personal  actions.  The  chapter  con- 
tains two  articles,  one  pertaining  to  limita- 
tions of  real  actions  and  the  other  to  limi- 
tations of  personal  actions.  Section  28G8, 
supra,  appears  in  chapter  17,  wliich  is  en- 
titled, "Damages  and  Contributions  in  Ac- 
tions of  Tort,"  and  the  amendment  of  1903 
would  leave  the  amended  section  in  tlic  same 
chapter.  Sections  639  and  8G6  appear  in 
chapter  8,  entitled  "Code  of  Civil  Proced- 
ure." The  first  section  mentioned  is  in 
article  5  of  chapter  8,  which  article  is  en- 
titled, "Pleadings,  and  the  Rules  of  Plead- 
ings," and  the  second  section,  supra,  is  in 
article  12  of  chapter  8,  and  such  article  is 
entitled,  "Practice  in  the  Supreme  Court 
and  Courts  of  Appeals."  Such  are  the  sev- 
eral statutory  provisions  involved  in  a  dis- 
cussion of  the  question. 

It  is  immaterial  in  our  judgment  how  we 
classify  the  case  at  bar.  Plaintiff  proceed- 
ed upon  the  theory  that  the  case  falls  with- 
in the  limitations  as  to  time  of  bringing 
suit  fixed  by  the  damage  act.  Slie  proceeded 
in  the  first  case  as  also  in  this  case,  upon 
the  theory  that  her  right  of  action  would 
lapse  unless  suit  was  brought  within  a  year 
from  the  death  of  her  husband.  We  say 
that  it  is  immaterial  because  by  an  examina- 
tion of  §  4285  under  the  chapter  pertaining 
to  limitations  of  actions  generally,  and  the 
act  of  1905  eliminating  the  old  §  28C8  of 
the  damage  act,  and  enacting  a  new  §  28G8 
in  lieu  thereof,  it  will  be  observed  that  the 
saving  clause  of  the  general  statute  of  limi- 
tations found  in  said  §  4285  has  been  sub- 
stantially transplanted  to  the  damage  act 
by  said  act  of  1005,  supra.  Clark  v.  Kan- 
sas City,  St.  L.  &  S.  R,  Co.  219  Mo.  loc.  cit. 
530,  118  S.  W.  40. 

Discussing  this  saving  clause  added  to 
the  damage  act  by  the  act  of  1005,  in  the 
Clark  Case,  supra,  we  said :  "There  has  long 
existed  in  our  statutes  (chapter  48  on  Limi- 
tations of  Actions,  art.  2,  Personal  Actions 
[Anno.  Stat.  1906,  pp.  2345-2365] ),  a  section 
containing  a  saving  clause  in  case  of  a  non- 
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suit,  and  providing  that  a  plaintiff  'may 
commence  a  new  action  from  time  to  time, 
within  one  year  after  such  nonsuit  suf- 
fered' [§  4285] . 

This  saving  clause  was  substantially  bor- 
rowed and  used  in  the  new  §  2808,  supra, 
now  part  of  chapter  17  on  Damages  and 
Contributions  in  Actions  of  Tort.  But  in 
said  article  2,  chapter  48,  it  is  further  pro- 
vided as  follows  (§  4292)  :  *The  provisions 
of  this  chapter  shall  not  extend  to  any  action 
which  is  or  shall  be  otherwise  limited  by 
any  statute;  but  such  action  shall  be  brought 
within  the  time  limited  by  such  statute.' 
Proper  construction  of  the  last  section  pre- 
cludes the  idea  that  §  4285  applies  to  ac- 
tions instituted  for  damages  for  torts  un- 
der the  damage  act.  This,  because  the  dam- 
age act  carries  its  own  special  statute  of 
limitations,  which  must  control.  Gerren  v. 
Hannibal  &  St.  J.  R.  Co.  60  Mo.  405;  Wilson 
V.  Knox  County,  132  Mo.  387,  34  S.  W. 
45,  477;  Davenport  v.  Hannibal,  120  Mo. 
150,  25  S.  W.  364;  Revelle  v.  St.  Louis,  I. 
M.  &  S.  R.  Co.  74  Mo.  438;  Packard  v.  Han- 
nibal &  St.  J.  R.  Co.  181  Mo.  421,  103  Am. 
St.  Rep.  607,  80  €.  W.  *951.  In  the  latter 
case  it  was  held  that  a  widow,  nonsuited 
within  the  year,  might  sue  again,  provided 
she  instituted  her  suit  within  a  year  after 
the  cause  of  action  accrued,  not  within  a 
year  after  nonsuit  suffered.  McQuade  v.  St. 
Louis  &  S.  R.  Co.  200  Mo.  loc.  cit.  157,  98 
S.  W.  552.  It  is  practically  conceded  by 
counsel  for  appellant  that  unless  §  2868, 
passed  in  1005,  applies  to  the  case  at  bar, 
then  the  demurrer  is  well  taken;  for  up  to 
that  time,  as  the  law  stood,  there  was  no 
saving  clause  tolling  the  statute  of  limita- 
tions relating  to  damage  suits  grounded 
on  torts,  and  permitting  a  nonsuit  and  the 
institution  of  a  new  suit  within  one  year 
after  the  nonsuit.  It  is  conceded,  too,  that 
the  act  of  1005  was  passed  to  remedy  the 
construction  put  on  the  damage  act  by  Ger- 
ren V.  Hannibal  &  St.  J.  R.  Co.  supra." 

In  the  Clark  Case,  suit  had  been  brought 
within  the  year  but  before  the  act  of  1905 
was  enacted.  Pending  the  suit,  the  act  of 
1905  was  enacted  and  went  into  effect  on 
June  16,  1905.  On  August  19,  1905,  a  non- 
suit was  taken,  and  thereafter  within  a  year 
after  the  nonsuit  a  new  suit  was  filed.  This 
second  suit  was  more  than  one  year  after 
the  cause  of  action  accrued,  but  we  reached 
the  conclusion  that  §  2868,  as  enacted  in 
1905,  applied,  and  the  new  suit  was  within 
time.  Upon  this  question,  the  present  case 
is  not  more  diflicult.  Here  the  original  ac- 
tion was  brought  within  the  year,  and  the 
reversal  was  had  long  after  the  act  of  1905 
became  effective. 

Section  866  simply  provides  for  the  char- 
acter of  judgments  the  appellate  courts  may 
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render.  Such  courts  "shall  examine  the  rec- 
ord, and"  (1)  "award  a  new  trial,"  (2)  "re- 
verse" the  judgment,  or  (3)  "affirm"  the 
judgment,  or  (4)  "give  such  judgment  as 
such  court  (meaning  trial  court)  ouglit  to 
have  given."  The  awarding  of  a  new  trial 
oi  necessity  requires  the  reversal  of  the 
judgment  nisi.  Tlii^  section  is  of  but  little 
importance  save  as  a  side  light. 

The  real  question  is  the  proper  construc- 
tion of  the  new  §  2808  as  enacted  in  1005, 
when  taken  with  §  030.  Under  such  sec- 
tions, in  a  case  where  this  court  has  passed 
upon  both  the  law  and  facts  of  a  cuse  and 
reversed  the  judgment  nisi,  can  the  plain- 
tiff bring  and  maintain  a  new  suit,  if 
brought  within  the  year  specified  in  §  28687 
We  think  not,  and  for  reasons  which  fol- 
low. 

2.  Inasmuch  as  our  new  §  2868  is  in  sub- 
stance the  same  as  §  4285,  the  history  of 
the  latter  section  becomes  important.  Sec- 
tion 4285  had  its  origin  in  Laws  of  1807. 
Vide  Terr.  Laws  (vol.  1)  p.  144,  chap.  42, 
§  2.  In  substance  it  has  remained  the  same 
throughout.  The  original  act  read:  "And 
provided  also,  if  in  any  of  the  before-men- 
tioned cases  any  plaintiff  obtains  a  judg- 
ment, which  upon  appeal  or  writ  of  error 
shall  be  reversed,  or  any  plaintiff  shall  suf- 
fer a  nonsuit,  such  plaintiff,  his  heirs,  ex- 
ecutors, or  administrators,  as  the  case  may 
require,  may  commence  a  new  action  or  suit 
from  time  to  time  within  one  year  after  such 
judgment  reversed  or  nonsuit  suffered  as 
aforesaid,  and  not  after." 

llius  tliroughout  our  existence  as  a  state, 
and  for  years  before,  we  have  had  this  statu- 
tory provision,  and  yet  this  is  the  first  time 
that  this  court  has  been  called  upon  to  meet 
the  question  here  presented.  It  would  seem 
singular  that  in  all  these  years  a  case  ful- 
ly heard  upon  law  and  fact,  and  reversed, 
was  considered  as  ended,  and  yet  when  we 
transplant  the  same  statute  into  the  damage 
act,  that  a  life  of  a  different  character  would 
be  thereby  infused  into  it. 

Plaintiff  is  not  without  some  authority 
in  this  state,  however.  We  are  cited  to  the 
case  of  Donnell  v.  Wright,  190  Mo.  loc.  cit. 
304,  312,  97  S.  W.  928,  030,  but  this  case 
does  not  help  the  plaintiff.  There  are  some 
remarks  made  by  the  writer  of  that  opin- 
ion which  might  lend  cclor  to  plaintiff's 
claim,  but  this  color  is  taken  away  by  the 
following  subsequent  statement  of  Judge 
Lamm  in  that  case:  "In  leaving  this  view 
of  the  matter,  it  should  be  said  (to  guard 
against  misunderstanding)  that  the  ques- 
tion is  not  here,  and  therefore  we  do  not  de- 
cide, that  an  opinion  of  this  court  holding 
plaintiff  has  no  case  at  all  on  the  facts  and 
the  law,  which  opinion  is  followed  by  a  judg- 
ment of  reversal  only,  leaves  the  identical 
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issue  on  the  identical  facts  open  to  reagita- 
tion  in  a  new  suit, — it  being  niicet  to  dis- 
pose of  that  question  only  when  reached  as 
a  live  matter  in  a  live  case,  and  not  obiter, 
or  by  the  by.'  It  is  further  eliminated  as 
an  authority,  because  it  appears  that  two  of 
the  judges  only  concurred  in  the  result  of 
that  case.  Being  one  of  the  judges  thus  con- 
curring in  the  result,  it  would  not  be  im- 
proper to  state  that  this  limited  concur- 
rence was  made  on  the  theory  that  some 
obiter  remarks  in  the  opinion  miglit  be  con- 
strued as  a  holding  of  the  court. 

The  question  came  up  in  the  case  of  Mus- 
ser  V.  Harwood,  23  Mo.  App.  405.    Musser 
was  the  defendant  in  the  case  of  Robinson 
V.  Musser,  78  Mo.  153,  which  case  simply  re- 
versed   a   judgment  obtained   by   Robinson 
against  Musser.    Robinson  had  given  a  bond 
for  costs,  and  the  case  of  Musser  v.  Harwood 
was  an  action  on  that  bond.     Hall,  J.,  of 
the  Kansas  city  court  of  appeals,  in  discuss- 
ing the  question  as  to  the  force  and  effect 
of  our  judgment  of  simple  reversal,  said: 
"The  supreme  court  had   the  right  to  re- 
verse the  judgment  of  the  circuit  court,  and 
to  render  final  judgment  in  favor  of  the  de- 
fendant in  the  case  of  Robinson  t.  Musser; 
it  had  the  power  to  reverse  such  judgment 
and  dismiss  the  petition  in  such  case.  Gate- 
wood  V.  Hart,  58  Mo.  261 ;  Jenkins  v.  Mc- 
Coy^ 50  Mo.  348;  McGee  v.  Larramore,  50 
Mo.  425.     A  reversal  of  the  judgment  and 
dismissal   of  the   petition  by   the   supreme 
court  would  have  been  a  final  determination 
of   the   case.     Did   the   simple   reversal   of 
the  judgment,  without  remanding  the  case, 
have  the  same  effect  7    Both  modes  have  been 
indiscriminately  used  by  all  the  appellate 
courts  of  this  state  in  finally  determining 
cases.    In  the  cases  last  cited  the  judgments 
were  reversed  and  the  petitions  dismissed. 
But  in  other  cases  to  accomplish  the  same 
end  the  judgments  has  been  simply  reversed, 
and   the  cases   not   remanded.     In   Bell   v. 
Hannibal  ft  St.  J.  R.  Co.  80  Mo.  612,  the 
court  held  that  the  plaintiff  had  made  no 
case  and  that  the  defendant  ouglit  to  have 
had  judgment  in  the  circuit  court,  and  final- 
ly disposed  of  and  determined  tlie  case  by 
simply  reversing  the  judgment.    In  Walden 
V.  Dudley,  49  Mo.  422,  the  court  held  like- 
wise,   and    simply   reversed    the   judgment. 
And  in  Speak  v.  Ely  ft  W.  Dry  Goods  Co. 
22  Mo.  App.  122,  the  St.  Louis  court  of  ap- 
peals,  by  Thompson,  J.,   said:    'The   judg- 
ment will  be   reversed.     The  plaintiff   has 
had  his  day  in  court,  has  failed  to  make  out 
a  case  or  to  offer  any  evidence  in  contra- 
diction of  the  evidence  of  defendant,  which 
is  clear,  consistent,  and  entirely  probable, 
and  which  shows  that  plaintiff  has  no  case. 
It  does  not  therefore  appear  that  the  ends 
of  justice  will  be  served  by  remanding*  the 
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cause.  The  judgment  will  be  reversed  merely. 
It  is  BO  ordered.'  We  quote  the  above  lan- 
guage as  so  clearly  showing  the  practice  in 
this  state  in  this  respect.  It  would  be  an 
endless  and  fruitless  task  to  discover  and 
cite  all  the  cases  in  our  reports,  in  which 
cases  have  been  finally  determined  by  our 
appellate  courts  by  simply  reversing  the 
judgment.  We  are  clearly  of  the  opinion 
that  the  supreme  court,  by  ordering  simply 
the  reversal  of  the  judgment  in  the  case  un- 
der discussion,  intended  to  and  did  finally 
determine  it,  as  said  court  had  the  full 
power  so  to  do.  Tlie  judgment  actually  en- 
tered was  a  final  judgment  upon  the 
merits,  and  was  a  complete  bar  to  another 
suit  on  the  same  cause  of  action  by  the 
plaintiff,  Robinson.  The  judgment  of  a  sim- 
ple reversal  was  entered  in  accordance  with 
the  opinion  of  the  court,  and,  as  has  been 
said,  it  was  intended  to  and  did  have  the  ef- 
fect stated." 

In  this  opinion.  Philips,  P.  J.,  and  Kl- 
lison,  J.,  concurred.  Later  the  Kansas  city 
court  of  appeals  dealt  with  the  subject  and 
overruled  the  Musser  Case,  supra.  A.  M. 
Stevens  Lumber  Co.  v.  Kansas  City  Lum- 
ber Co.  72  Mo.  App.  loc.  cit.  260.  In  the  lum- 
ber Company  Case,  Smith,  P.  J.,  said:  "The 
rule  to  be  extracted  from  the  foregoing  au- 
thorities is  that  the  simple  reversal  of  a 
judgment  without  remanding  will  destroy 
its  effect  as  an  estoppel  and  throw  the  whole 
matter  open;  restore  the  statu  quo  ante 
bettum.  And  if  the  action  was  commenced 
within  the  period  prescribed  by  the  appro- 
priate statute  of  limitations,  the  unsuc- 
cessful plaintiff  may  bring  another  action 
on  his  demand  within  a  year  after  the  re- 
versal of  his  judgment,  since  such  judgment 
is  no  bar  thereto.  We  are  unwilling  to  fol- 
low the  rule  declared  in  Musser  v.  Harvvood, 
supra,  in  so  far  as  the  same  is  repugnant 
to  that  just  stated.  The  prototype  of  this 
case,  as  seen  by  reference  to  the  allegations 
of  the  petition  hereinbefore  set  fortn,  was 
brought  within  five  years  after  the  cause 
of  action  accrued,  and  since  this  was 
brought  within  one  year  after  the  reversal 
of  the  judgment  in  the  former,  we  must 
therefore  resolve  the  preliminary  question 
previously  stated  against  the  defendant's 
contention."  The  cases  relied  upon  by  Judge 
Smith  are:  Berning  v.  Medart,  60  Mo.  App. 
443 ;  Zurfluh  v.  People's  R.  Co.  46  Mo.  App. 
CnC;  Briant  v.  Fudge,  63  Mo.  489;  Sliaw  v. 
Pershing,  67  Mo.  416;  Houts  v.  Sliepherd, 
79  Mo.  141;  State  ex  rel.  Lafayette  County 
V.  O'Gorman,  75  Mo.  371. 

A  review  of  these  cases  will  be  of  value. 
The  Briant  Case  was  this:  Hayes,  as  sheriff 
of  Cass  county,  had  sold  lands  in  partition 
and  taken  notes  for  the  purchase  money, 
dated  April,  1860.  Briant,  the  plaintiff  in 
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the  case  cited  above,  was  a  subsequent  sher- 
iff and  was  directed  by  the  court  to  close 
up  the  said  partition  proceeding.  The 
notes  to  Hayes  became  due  in  1802,  but 
Hays  went  out  of  office  about  that  time. 
By  order  of  court,  Dale,  a  sheriff  between 
Hays  and  Briant,  was  directed  to  close  up 
the  partition  proceedings.  Dale  brought 
suit  and  obtained  judgment  against  Fudge 
and  others  in  1870,  which  judgment  upon 
the  motion  of  Fudge,  filed  in  1871,  was  set 
aside  by  the  circuit  court  in  July,  1872,  be- 
cause there  had  been  no  sufficient  service  on 
Fudge.  This  motion  of  Fudge  had  been 
served  upon  Briant,  and  before  the  motion 
was  actually  sustained,  i.  e.,  on  March  11, 
1872,  Briant  brought  the  suit  which  reached 
this  court.  Briant  was  defeated  in  the  cir* 
cuit  court  and  sued  out  his  writ  of  error 
in  tliis  court.  By  our  decision,  the  cause 
was  reversed  and  remanded. 

In  the  course  of  tlie  opinion,  Norton,  J., 
said:  'Trom  tliis  state  of  facts  the  ques- 
tion rises  whether,  notwithstanding  the 
lapse  of  ten  years  from  the  time  the  cause 
of  action  accrued  and  the  institution  of  this 
suit,  the  action  can  be  maintained  under 
§  19,  p.  919,  Wagner's  Stat.  This  is  the 
only  point  presented  for  our  consideration. 
The  statute  provides  as  follows:  *If  any  ac- 
tion shall  have  been  commenced  within  the 
times  respectively  prescribed  in  this  chap- 
ter, and  the  plaintiff  therein  suffered  a  non- 
suit, or  after  a  verdict  for  him  the  judg- 
ment be  arrested,  or  after  a  judgment  for 
him  the  same  be  reversed,  on  appeal  or  writ 
of  error,  such  plaintiff  may  commence  a  new 
action  from  time  to  time,  within  one  year 
after  such  nonsuit  suffered  or  judgment  ar- 
rested or  reversed.'  It  would  seem  to  fol- 
low from  the  above  tliot  on  the  arrest  or 
reversal  of  the  judgment  rendered  in  the 
suit  of  Dale  against  the  defendant,  another 
suit  might  have  been  brought  on  the  same 
cause  of  action  witliin  one  vear  after  the 
arrest  or  reversal,  even  although  ten  years 
had  elapsed.  The  intention  of  tlie  legisla- 
ture, doubtless,  was  to  give  a  party  who 
should  commence  liis  action  within  the  time 
prescribed  as  a  bar  to  liis  recovery,  and  had, 
from  anv  of  the  causes  nn^ntioned  in  the  sec* 
tion,  failed  to  succeed  in  his  suit  or  obtain 
the  benefit  of  a  judgment,  the  right  to  re- 
new or  maintain  a  new  action  within  the 
time  specified." 

To  our  mind  this  case  lends  no  support 
to  the  views  announced  by  Judge  Smith. 
The  facts  of  the  case  do  not  bring  it  with- 
in that  clause  of  the  statute  relating  to 
cases  upon  appeal. 

The  case  of  Shaw  v.  Persliing,  supra,  is 
not  at  all  in  point,  and  does  not  even  squint 
at  the  proposition.  In  that  case  it  would 
appear  that  Shs^vr  had  first  instituted  hitf 
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action  in  cjcclincnfc  in  tlio  United  States 
court  before  the  expiration  of  the  statutory 
period.  Jn  that  court  he  suffered  a  nonsuit, 
and  then  witliin  a  year  brought  his  suit  in 
the  state  court.  Tiic  defendant  urged  the 
statute  of  limitations.  Our  court  simply 
held  that  the  terms  of  our  tolling  statute 
were  sufricicntly  broad  to  cover  the  case,  and 
tliat  inusmucli  as  action  had  been  brought 
in  the  United  Stales  court  within  time,  and 
then  reinstituted  in  the  state  court  one  year 
after  nonsuit  sufTered,  tiie  statute  of  limita- 
tions did  not  bar  tlie  action. 

Houts  V.  Shepherd,  supra,  is  also  relied 
upon  by  Judge  Smith.  That  case  is  as  far 
from  the  mark  as  is  the  Shaw  Case.  The 
second  syllaltus  properly  states  the  case  and 
our  holding,  and  reads  thus:  "Within  five 
years  after  the  plaintiffs  attained  their  ma- 
jority tliey  brought  suit  to  set  aside  defend- 
ant's final  settlement  as  administrator  for 
fraud.  In  that  action  tliere  was  a  nonsuit. 
Within  one  year  thereafter  this  suit  was 
brought.  More  than  ten  years  had  elapsed 
since  the  final  settlement.  Held,  that  this 
suit  was  not  barred  by  the  statute  of  limi- 
tations." 

The  facts  and  our  holding  in  State  ex 
rel.  Lafayette  County  v.  O'Gorman,  75  Mo. 
370,  are  well  stated  in  the  third  syllabus, 
which  reads;  "The  statute  which  provides 
that  a  party  who  suffers  a  nonsuit  in  an 
action  commenced  within  the  time  pre- 
scribed by  the  statute  of  limitations  shall 
have  the  right  to  commence  a  new  action 
within  one  year,  applies  as  well  to  volun- 
tary as  to  involuntary  nonsuits.  Rev.  Stat. 
1879,  §  3239." 

The  foregoing  are  all  the  cases  from  this 
court  cited  by  the  learned  judge  in  the  Lum- 
ber Company  Case  as  the  foundation  for  the 
holding  therein  made.  The  question  at  is- 
sue in  the  Lumber  Company  Case  was  not 
at  issue  in  either  of  these  cases,  and  our 
opinions  furnish  absolutely  no  basis  for  the 
conclusion  reached.  There  is  also  cited  the 
cases  of  Atkison  v.  Dixon,  96  Mo.  582,  10  S. 
W.  ]63,  and  Crispen  v.  Hannovan,  80  Mo. 
160,  which  simply  hold  that  a  Judgment  of 
a  circuit  court  which  has  been  reversed  by 
this  court  is  a  nullity.  In  the  Atkison 
Case,  a  judgment  of  the  circuit  court,  which 
had  been  reversed  by  this  court,  was  offered 
as  evidence  and  rejected  by  the  trial  court. 
The  parties  were  trying  to  establish  the  rea- 
sonable values  of  rents  and  profits  on  lands. 
This  court  thus  disposes  of  the  question: 
"On  the  trial,  plaintiff  offered  in  evidence 
the  judgment  rendered  by  the  Bates  county 
circuit  court  in  1876,  in  his  favor  against 
Louis  Dixon,  in  which  the  monthly  value  of 
tiie  premises  in  dispute  was  fixed  at  $8. 
This  evidence  was  objected  to,  the  court 
sustained  the  objection  and  refused  to  re- 
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ceive  it,  and  this  action  is  claimed  to  be 
erroneous.  The  judgment  thus  offered  was 
reversed  by  this  court  in  the  opinion  re- 
ported in  70  Mo.  381,  whereby  the  same  be- 
came a  nullity,  and  thereafter  conferred  no 
rights,  and  had  no  vitality  for  any  purpose. 
Crispen  v.  Hannovan,  80  Mo.  167,  168; 
Freeman,  Judgm.  §  481.  At  the  time  said 
judgment  was  rendered  Mrs.  Dixon  was  not 
a  party  to  the  suit,  and,  as  to  her,  the  judg- 
ment was  res  inter  alios  acta.  Henry  v. 
Woods,  77  Mo.  277."  It  will  thus  be  seen 
that  this  case  lends  no  light,  and  the  Cris- 
pen Case,  supra,  goes  no  further. 

Judge  Smith,  in  the  Lumber  Company 
Case,  further  relies  upon  two  cases  from  the 
St.  Louis  Court  of  Appeals.  The  first  is 
Zurfluh  V.  People's  R.  Co.  46  Mo.  App.  loc. 
cit.  642,  whereat  Judge  Biggs,  who  wrote 
the  opinion,  says:  "We  are  therefore  of  the 
opinion  that  the  plaintiff's  instructions  were 
not  authorized  by  the  evidence,  and  that  the 
verdict  and  judgment  were  against  the  law 
and  the  evidence.  The  other  questions  pre- 
sented by  the  briefs,  we  need  not  discuss. 
My  associates  concur  in  this  opinion,  but  we 
differ  as  to  the  proper  disposition  of  the 
case.  They  are  of  the  opinion  that  the  cause 
ought  not  to  be  remanded,  but  a  simple  or- 
der of  reversal  be  entered.  I  understand 
their  position  to  be  that  a  simple  reversal 
is  not  an  adjudication  on  the  merits,  but  is 
equivalent  only  to  a  nonsuit;  that  in  the 
present  case  the  plaintiff  ought  to  have  been 
nonsuited,  as  asked  by  the  defendant;  and 
that  it  is  the  duty  of  this  court  to  make 
such  judgment  as  the  circuit  court  ought 
to  have  made.  I  think  the  proper  practice 
is  to  remand  a  cause,  unless  the  proof  is 
such  as  to  authorize  this  court  to  make  a 
final  judgment  for  the  appellant." 

The  second  is  Berning  v.  Medart,  56  Mo. 
App.  loc.  cit.  449,  where  Rombauer,  P.  J., 
said:  "The  supreme  court  and  this  court 
have  recently  adopted  the  rule  not  to  re- 
mand a  cause  for  new  trial  where  the  plain- 
tiff's evidence  furnishes  no  sustantial  ground 
of  recovery,  unless  it  clearly  appears  that 
some  hiatus  in  plaintiff's  evidence  may  like- 
ly be  supplied  on  a  retrial  of  the  cause  in 
conformity  with  the  true  state  of  the  facts. 
As  the  reversal  of  the  judgment  for  the 
plaintiff  is  equivalent  to  a  nonsuit  only,  and 
the  plaintiff  is  still  at  liberty  to  substanti- 
ate his  recovery  in  a  new  action,  if  so  ad- 
vised, the  rule  works  no  hardship." 

Such  are  the  cases  relied  upon  by  Judge 
Smith  in  the  Lumber  Company  Case.  In 
so  far  as  the  opinions  from  this  court  are 
concerned,  none  of  these  are  in  point. 

In  the  later  case  of  Ordelheide  v.  Wabash 
R.  Co.  80  Mo.  App.  loc.  cit.  368,  the  St. 
Louis  court  of  appeals  reversed  the  case 
without  remanding  it.    Judge  Biggs  filed  a^ 
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separate  opinion  and  certified  the  case  to 
tliis  court.  In  so  doing,  he  said:  "Upon  tliib 
ground  I  concur  in  reversing  the  judgment, 
but  I  am  of  the  opinion  the  case  ought  to  be 
remanded.  The  rule  of  practice  is  tliai 
where  an  appellate  court  in  an  action  at  law 
reverses  a  judgment  in  favor  of  plaintiff, 
the  cause  will  be  remanded  unless  it  ap- 
pears that  all  the  facts  have  been  proven, 
and  that  upon  such  facts  the  plaintiff  could 
not  possibly  recover.  Gatewood  v.  Hart,  58 
Mo.  261;  Brown  v.  Home  Sav.  Bank,  5  Mo. 
App.  1;  Berning  v.  Mednrt,  50  Mo.  App. 
443;  Rutledge  ▼.  Missouri  P.  R.  Co.  123  Mo. 
loc.  cit.  140,  24  S.  W.  1053,  27  S.  W.  327. 
In  the  Berning  Case,  supra,  we  held  that  a 
cause  should  be  remanded  if  it  appeared 
that  an  hiatus  in  plaintiff's  evidence  might 
be  supplied  on  a  retrial.  In  the  case  here 
the  plaintiff  may  be  able  on  a  retrial  to 
show  that  the  contract  was  entered  into  and 
the  grain  house  built  in  aid  of  defenduiit's 
business  as  a  common  carrier,  and  that  the 
house  was  intended  to  take  the  place  of  a 
freight  house  at  Weight  City,  which  under 
the  statute  the  defendant  was  compelled  to 
build.  If  these  are  the  facts,  the  house 
when  built  was  within  the  protection  of  the 
statute,  which  rendered  the  defendant  abso- 
lutely liable  for  its  destruction.  The  ruling 
of  my  associates  in  refusing  to  remand  the 
case  is,  in  my  opinion,  opposed  to  the  deci- 
sions in  the  foregoing  cases.  This  rule  of 
practice  is  an  important  one,  and  in  the  dis- 
position of  causes  it  ought  to  be  strictly  ob- 
served. I  therefore  ask  that  the  case  be 
certified  to  the  supreme  court."  When  the 
case  reached  this  court  (175  Mo.  337,  75  S. 
W.  149),  it  was  decided  without  adverting 
to  the  question  upon  which  it  was  certified 
to  this  court.  We  likewise  reversed  the 
cause. 

In  Stone  v.  Grand  Lodge,  A.  O.  U.  W.  117 
Mo.  App.  297,  92  S.  W.  1143,  the  Kansas 
City  court  of  appeals  follows  the  ruling  in 
tbe  Lumber  Company  Case. 

Upon  these  cases,  the  plaintiff  contends 
that  a  judgment  of  reversal  is  equivalent 
to  a  nonsuit;  that  it  amounts  to  nothing 
more  than  a  nonsuit,  and  that  a  new  suit 
can  be  reinstituted  within  a  year  after  such 
judgment.  In  the  Berning  Case,  supra. 
Judge  Rombauer  does  say  that  this  court 
has  said  that  a  judgment  of  reversal  was 
equivalent  to  a  nonsuit,  but  he  cites  us  to 
no  case,  and  if  it  has  been  so  held  where 
the  question  was  an  issue,  we  have  been  un- 
able to  find  the  case.  Nor  is  it  equivalent 
to  a  nonsuit.  It  is  true  that  at  common 
law  the  plaintiff  could  take  a  nonsuit  at  any 
time  before  verdict.  14  Cyc.  Law  &  Proc. 
p.  401.  But  this  rule  is  modi  fled  by  our 
statute,  §  639,  quoted  supra,  by  which  the 
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nonsuit  must  be  taken  before  the  cause  is 
submitted  to  the  jury  or  to  the  court.  A 
judgment  of  reversal  comes  after  a  sub- 
mission. Not  only  so,  but  in  many  cases 
it  comes  after  an  investigation  of  both  law 
and  facta,  and  after  a  judicial  conclusion 
has  been  reached  as  to  the  merits  of  the 
case  under  the  law  and  facts.  When  we 
consider  §  639  along  with  §  2868,  we  can- 
not say  tliat  there  is  any  similarity  be- 
tween a  nonsuit  and  a  judgment  of  reversal. 
Nor  can  we  say,  in  all  cases,  that  a  judg- 
ment of  reversal  is  equivalent  to  a  judg- 
ment on  either  a  voluntary  or  involuntary 
nonsuit.  In  nonsuits  there  is  no  adjudi- 
cation of  the  issues  involved  in  the  case, 
whereas  in  most  of  the  cases  wherein  the 
appellate  courts  simply  reverse  the  case, 
there  has  been  an  adjudication  of  the  issues 
on  the  law  and  facts  of  the  case.  There 
might  be  cases  wherein  we  could  reverse  the 
case  without  remanding,  and  yet  leave  the 
issues  upon  the  merits  untouched.  Thus  in 
McQuitty  V.  Wilhite,  218  Mo.  586,  131  Am. 
St.  Rep.  561,  117  S.  W.  730,  we  reversed 
the  case  without  remanding,  and  yet  never 
|)as8ed  upon  the  merits  of  the  case  at  all. 

By  the  first  count  of  her  petition  the 
plaintiff,  McQuitty,  sued  the  administrators 
of  W.  R.  Wilhite,  deceased,  for  the  value  of 
her  services.  In  the  second  count,  she  sued 
for  the  specific  performance  of  a  contract  to 
convey  real  estate.  The  trial  court  found 
against  plaintiff  on  the  first  count,  but  she 
failed  to  appeal.  But  the  trial  court  found 
for  plaintiff  on  the  second  count,  and  the 
administrators  appealed.  This  judgment 
we  reversed  on  the  ground  that  plaintiff 
had  sued  the  wrong  parties.  In  other  words, 
such  action  should  have  been  against  the 
heirs,  and  not  the  administrators.  We  have 
no  doubt  in  a  case  like  this  the  plaintiff 
could  sue  again,  but  where  upon  appeal  we 
examine  the  facts  and  apply  the  law,  and 
reverse  the  case  for  the  reason  that  plaintiff 
upon  the  merits  is  not  entitled  to  recover, 
such  judgment  of  reversal  is  a  finality.  It 
ends  the  case  for  all  time. 

3.  What  we  have  said  in  the  closing  sen- 
tences of  the  preceding  paragraph  is  certain- 
ly the  reasonable  thing.  We  should  never 
give  a  statute  an  unreasonable  construction. 
The  word  "reversed,"  as  used  in  §  4285  and 
in  the  new  §  2868,  should  be  construed  to 
mean  a  reversal  wherein  the  merits  of  the 
cause  have  not  been  adjudicated,  as  in  the 
McQuitty  Case,  supra.  If  the  statute  is  to 
receive  the  construction  contended  for  by 
the  plaintiff,  there  would  be  no  end  to  liti- 
gation. The  statute  says,  ''Such  plaintiff 
may  commence  a  new  action,  from  time  to 
time,  within  one  year  after  .  .  .  such 
judgment  .  .  .  reversed."  This  would 
mean,  according  to  plaintiff's  contention, 
25 
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that  if  the  plain  tiff  was  successful  helow 
and  we  reversed  the  judgment,  she  could 
bring  the  action  over  within  one  year,  and 
if  again  successful  before  the  jury  and  we 
reversed  that  judgment,  she  could  again 
bring  it  over,  and  so  on  until  such  time  as 
she  might  be  .defeated,  nisi,  or  until  we 
entered  or  directed  a  verdict  for  defendant. 
It  must  be  observed  that  the  statute  uses 
tlie  words  "from  time  to  time,"  and  if  she 
can  reinstitute  her  suit  after  one  reversal, 
she  can  continue  to  so  reinstitute  it  after 
eacli  subsequent  reversal. 

By  statute,  we  are  authorized  to  enter 
judgments  of  simple  reversal,  and  these 
judgments  may  or  may  not  be  finalities.  If 
the  merits  of  the  cases  are  adjudicated  and 
passed  upon,  they  are  final,  but  if  not,  they 
are  not  necessarily  so.  So  that,  considering 
the  whole  statute,  we  are  of  opinion  that  a 
reasonable  construction  thereof  precludes 
the  plaint) iT  from  again  suing  after  a  judg- 
ment of  reversal  in  a  case  wherein  the 
merits  of  the  controversy  have  been  investi- 
gated and  adjudicated  by  the  court;  and 
this  fact  is  one  of  easy  determination. 

In  the  case  at  bar,  it  is  not  claimed  that 
the  plaintiff  is  relying  upon  any  new 
facts,  but  is  relying  upon  the  same  facts 
adjudicated  in  tlie  former  case.  But  if  she 
had  new  facts,  she  has  lost  her  opportunity. 
Slie  might  have  asked  for  a  modification  of 
the  judgment,  as  such  has  been  permitted 
in  some  instances.-  Thus  in  Rutledge  v. 
Missouri  P.  R.  Co.  supra,  this  court  thus 
spoke  in  an  opinion  on  a  motion  to  modify 
a  judgment  of  reversal:  *'0n  motion  to 
modify  the  judgment,  it  has  been  suggested 
that  plaintiff  may  have  a  cause  of  action 
upon  further  proof  that  the  signal  on  which 
the  engineer  acted  originated  with  the  yard 
master.  Plaintiff  hence  prays  that  the 
judgment  be  modi  lied  so  as  to  remand  the 
cause;  and  thus  give  him  an  opportunity  to 
amend,  and  present  that  phase  of  the  case  to 
tlie  trial  court,  the  statute  of  limitations 
having  intervened  as  against  any  new 
action  he  might  bring.  On  consideration 
of  this  motion  we  are  of  opinion  that  it 
should  be  granted.  Bowen  v.  Missouri  P. 
R.  Co.  (1893)  118  Mo.  541,  24  S.  W.  430; 
Lilly  V.  Tobhein  (389I)  103  Mo.  477,  23 
Am.  St.  Rep.  887,  35  S.  W.  618.  According 
ly,  the  final  judgment  of  this  court  will  be 
that  the  judgment  of  the  circuit  court  be 
reversed,  and  the  cause  remanded." 

It  would  appear  that  both  plaintiff  and 
the  court  in  that  case  under.stood  that  tlie 
judgment  of  reversal  was  a  finality,  and  un- 
less modified  no  further  action  could-  be 
taken  by  plaintiff.  Other  cases  of  like 
tenor  might  be  cited. 

4.  But  going  a  step  further  we  are  of 
opinion  that  this  court  has  in  effect  refused 
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to  entertain  the  views  urged  by  plaintiff. 
Thus  in  the  case  of  Carroll  v.  Inter-State 
Rapid  Transit  Co.  307  Mo.  loc.  cit.  604,  17 
S.  W.  891,  Barclay,  J.,  said:  "My  as- 
sociates entertain  a  positive  opinion  that 
where  (as  here)  it  appears  that,  in  every 
view  of  the  facts,  plaintiff  has  no  right  of 
action  whatever,  the  cause  should  not  be 
remanded  for  a  new  trial  upon  the  reversal 
of  an  erroneous  judgment.  Many  cogent 
reasons,  no  doubt,  can  be  given  for  that 
opinion,  and  it  has  the  sanction  of  prece- 
dents, extending  through  many  years.  My 
personal  impression  has  been  that  where 
the  trial  court  in  an  action  at  law  refuses 
to  nonsuit,  and  we  conclude  that  its  ruling 
in  that  regard  is  erroneous,  the  cause 
should,  on  a  reversal  of  the  judgment,  be 
remanded  so  that  plaintiff  might,  if  so  ad- 
vised,, dismiss  his  action,  or  take  a  volun- 
tary nonsuit,  and  thus  avoid  such  effects  as 
might  possibly  be  held  to  flow  from  a  plain 
judgment  of  reversal.  Plaintiff  would  have 
the  right  to  take  such  course  in  the  circuit 
court  before  the  latter. could  properly  enter 
a  final  judgment  against  him  (Rev.  Stat. 
1889,  §  2084;  Lawrence  v.  Shreve  [1858]  26 
Mo.  492),  and  the  reviewing  power  of  this 
court  extends  no  further  in  actions  at  law 
than  to  pronounce  such  judgment  as  the 
trial  court  'ought  to  have  given.'  Rev. 
Stat.  1889,  §  2304.  But  this  view  of  the 
subject  has  not  met  the  approval  of  my  col- 
leagues, and  the  point  involved  is  not  such 
as  seems  to  demand  further  persistency  on 
my  part  to  maintain  an  individual  opinion. 
Accordingly,  the  judgment  of  the  circuit 
court  is  reversed,  with  the  concurrence  of 
all  the  judges  of  this  division." 

We  can  but  conclude  from  this  that  the 
court  entertained  the  opinion  that  a  judg- 
ment of  reversal  was  a  finality.  At  that 
time  Judges  Siiervvood,  Black,  Brace,  and 
Barclay  constituted  Division  1  of  this 
court.  Later,  the  personnel  of  the  court 
changed,  and  in  the  case  9f  Keown  v.  St. 
Louis  R.  Co.  141  Mo.  loc.  cit.  95,  41  S.  W. 
929,  the  question  must  have  again  come  up, 
for  Judge  Barclay,  who  wrote  the  opinion 
in  this  case  as  well  as  in  the  Carroll  Case, 
supra,  concludes  his  opinion  thus:  "Con- 
ceding the  full  force  of  plaintiff's  evidence, 
it  does  not  tend  to  prove  the  essential  facts 
of  a  breach  of  duty  toward  Keown. 
Whether  submitted  testimony  tends  to 
establish  negligence  is  a  question  of  law. 
Where  the  testimony  does  not  have  such 
tendency  it  is  the  duty  of  the  court  to  so 
declare  upon  a  proper  request.  The  learned 
trial  court  should  have  given  the  instruc- 
tion asked,  denying  plaintiff  a  recovery  on 
the  merits.  It  is  hence  unnecessary  to  go 
into  an  inquiry  as  to  the  alleged  contribu- 
tory negligence  of  Keown.     The  judgment 
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is  reversed,  in  which  conclusion  the  writer 
concurs,  referring  to  his  observations  in 
Carroll  v.  Inter-State  Rapid  Transit  Co. 
(1891)  107  Mo.  663,  17  S.  W.  889,  touch- 
ing that  disposition  of  cases  of  this  sort. 
Macfarlane,  Robinson,  and  Brace,  JJ.,  con- 


cur." 

It  must  be  concluded  that  the  court  again 
discussed  the  character  of  the  judgment  to 
be  entered,  because  Judge  Barclay  refers 
especially  to  his  individual  views  in  the 
Carroll  Case.  In  both  of  these  cases,  Judge 
Barclay  was  insisting  upon  remanding  the 
cause  so  as  to  allow  the  plaintiff  to  take 
a  nonsuit,  but  the  other  members  of  the 
court  were  evidently  of  the  opinion  that 
there  were  no  merits  in  either  case,  and 
finally  determined  them  by  a  simple  judg- 
ment of  reversal.  Had  it  ever  occurred  to 
them  that  a  judgment  of  reversal  was 
tantamount  to  a  nonsuit  they  evidently 
would  have  answered  Judge  Barclay's  in- 
sistence by  so  suggesting. 

But  beyond  this,  the  vast  number  of 
cases  which  this  court  has  disposed  of  by  a 
simple  judgment  of  reversal  bespeaks  the 
interpretation  placed  upon  §  4285  at  least. 
This  section  has  been  with  us  since  the 
organization  of  the  court.  Section  2868, 
supra,  is  in  words  the  same,  so  that  the 
interpretation  given  to  the  one  must  be 
applied  to   the  other. 

Counsel  for  defendant  has  industriously 
collated  a  great  number  of  our  cases  where- 
in we  have  fully  adjudicated  the  merits  and 
entered  a  simple  judgment  of  reversal.  He 
has  selected  some  opinions  from  every  judge 
upon  this  bench  in  three  or  more  decades. 
We  shall  not  burden  this  opinion  with  a 
list  of  the  cases,  but  they  are  causes  where- 
in we  have  said  that  under  the  facts  no  re- 
covery could  be  had,  and  then  entered  a 
simple  judgment  of  reversal.  The  curious 
can  examine  the  brief  for  the  interesting 
collation  of  the  cases  both  from  this  cdurt 
and  the  several  courts  of  appeals. 

If  the  conduct  of  this  court  means  any- 
thing, in  view  of  the  fact  that  §  4285  has 
been  upon  the  Missouri  Statutes  since  the 
territorial  days  of  1807,  it  means  that  we 
have  always  understood  that  a  simple  re- 
versal was  the  end  of  a  case  wherein  we 
undertook  to  determine  the  merits  of  the 
controversy.  And  we  now  say  that  the 
statute  under  consideration  In  the  case  at 
bar  should  be  so  construed. 

It  follows  from  this,  that  Judge  Hall,  in 
the  original  case  in  this  state,  i.  e.,  Musser 
T.  Harwood.  23  Mo.  A  pp.  495,  was  right 
when  he  said:  "It  would  be  an  endless  and 
fruitless  task  to  discover  and  cite  all  the 
cases  in  our  reports,  in  which  cases  have 
been  finally  determined  by  our  appellate 
courts  by  simply  reversing  the  judgment. 
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We  are  clearly  of  the  opinion  that  the  su- 
preme court  by  ordering  simply  the  reversal 
of  the  judgment  in  the  case  under  discus- 
sion intended  to  and  did  finally  determine 
it,  as  said  court  had  the  full  power  so  to 
do."  The  doctrine  of  the  Musser  Case  we 
approve,  and  those  differing  therefrom, 
which  we  have  elsewhere  mentioned,  should 
be  and  are  overruled. 

6.  A  thought  or  two  more  and  we  dis- 
miss the  subject,  save  and  except  to  note 
some  cases  outside  of  Missouri  cited  by  tlie 
plaintiff.  An  examination  of  our  cases 
shows  that  we  have  indiscriminately  used 
judgments  of  reversal,  and  judgments  of 
reversal  and  dismissal  of  the  petition.  For 
instance,  in  Gatewood  v.  Hart,  58  Mo.  loc. 
cit.  205,  we  disposed  of  the  case  tl)us: 
"The  judgment  is  reversed,  and  as  it  is  evi- 
dent that  a  new  trial  could  be  of  no  avail 
to  the  plaiiitifTs,  their  petition  will  be  dis- 
missed; all  the  jiidgos  concur."  In  Rut- 
ledge  V.  Missouri  P.  R.  Co.  123  Mo.  loc.  cit. 
137,  24  S.  W.  1057,  27  S.  W.  327,  at  the 
conclusion  of  the  opinions  written  in 
Division  1,  we  used  this  language:  "We 
hold  that  plaintiff's  injuries  cannot  justly 
be  ascribed  to  the  want  of  such  a  rule  as 
their  juridicial  cause;  and  that  the  trial 
court  should  have  given  the  defendant's 
instruction  in  the  nature  of  a  demurrer  to 
the  evidence.  It  follows  that  the  judgment 
should  be  reversed  (Carroll  v.  Inter-State 
Rapid  Transit  Co.  [1891]  107  Mo.  604,  17 
S.  W.  8S9),  and  it  is  so  ordered." 

Thus  it  will  be  observed  that  we  have 
reached  the  same  object,  i.  e.,  a  disposition 
of  the  merits  of  the  controversy  through 
different  wordings  of  our  opinions  and  judg- 
ments. Other  similar  instances  could  be 
cited,  but  these  serve  to  illustrate.  There 
can  be  no  doubt  that  a  reversal  of  the  judg- 
ment and  a  dismissal  of  the  plaintiff's  peti- 
tion finally  determines  the  cause.  So,  too, 
may  the  simple  judgment  of  reversal,  if  it 
appear  that  the  merits  of  the  cause  were 
submitted  and  adjudicated.  What  was  held 
in  judgment  does  not  always  appear  from 
the.  judgment  itself,  but  may  be  gathered 
from  the  pleadings  and  whole  record  of  the 
case.  In  tlie  case  at  bar  it  appears  from 
the  plaintiff's  petition  that  we  held  in  judg- 
ment at  the  prior  hearing  both  law  and 
facts,  and  therefore  the  merits  of  the  contro- 
versy. 

6.  Plaintiff,  in  addition  to  the  cases  in 
this  state,  has  cited  us  the  following: 
Smith  V.  Adams,  ];30  U.  S.  307,  32  L.  ed. 
895,  9  Sup.  Ct.  Rep.  500;  Gardner  v. 
Michigan  C.  R.  Co.  150  U.  S.  349,  37  L.  ed. 
1107,  14  Sup.  Ct.  Rep.  140;  Bucher  v. 
Cheshire  R.  Co.  125  U.  S.  555,  31  L.  ed. 
795,  8  Sup.  Ct.  Rep.  974;  Spring  Valley 
Coal  Co.  v.  Patting,  210  III.  342,  71  N.  E. 
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371;  Illinois  C.  R.  Co.  v.  Bentz,  108  Tenn. 
070,  58  L.R.A.  000,  91  Am.  St.  Rep.  763,  69 
S.  W.  317. 

The  Smith  Case,  supra,  does  not  reach 
the  question.  Mr.  Justice  Field,  in  discuss- 
ing an  incidental  question  in  the  ca&e,  used 
this  language:  "But  there  is  a  ground,  not 
taken  by  the  respondent,  which  forces  itself 
upon  our  consideration,  and  that  is,  that 
the  judgment  of  the  supreme  court  of  the 
territory  is  not  in  form  a  final  judgment. 
It  not  merely  reversed  the  judgment  of  the 
district  court,  but  remanded  the  cause 
to  that  court  for  further  proceedings 
according  to  law  and  the  judgment  of  the 
appellate  court.  A  judgment  of  a  lower 
appellate  court  which  reverses  the  judgment 
of  the  court  of  original  jurisdiction,  and 
remands  the  case  to  it  for  further  proceed- 
ings, is  not  a  final  judgment.  A  judgment 
of  reversal  is  only  final  when  it  also  enters 
or  directs  the  entry  of  a  judgment,  which 
disposes  of  th«  case.  On  this  ground,  there- 
fore, as  well  as  on  the  previous  ground,  the 
appeal  must  be  dismissed." 

This  is  every  line  in  that  opinion  discuss- 
ing the  efifect  of  a  judgment;  and  it  will  be 
observed  that  the  judgment  which  Mr.  Jus- 
tice Field  denominated  not  final  was  a 
judgment  wherein  the  judgment  nisi  had 
been  reversed  and  the  cause  remanded.  In 
the  Gardner  Case,  supra,  plaintiff  had  first 
sued  in  the  state  courts  of  Michigan.  In 
the  lower  court  of  the  state  he  recovered. 
Thii  judgment  was  reversed  by  the  su- 
preme court,  but  the  cause  was  remanded. 
Plaintiff  then  went  to  the  lower  court  and 
took  a  nonsuit,  but  thereafter  brought  his 
suit  in  the  United  States  court.  In  the 
Federal  court  the  defendant  contended  that 
plaintiff  was  estopped  by  the  judgment  of 
the  Michigan  court.  This  contention  was 
disallowed  because  there  had  been  no  final 
judgment.  This  was  clearly  right,  because 
the  remanding  of  the  case  left  it  open  for 
further  proceedings,  including  a  nonsuit, 
if  plaintiff  desired  such. 

The  Bucher  Case,  supra,  is  well  stated 
in  the  first  syllabus,  which  reads:  "The 
plaintiff  sued  the  defendants  in  a  state 
court  and  recovered  judgment.  The  highest 
appellate  court  of  the  state,  reviewing  the 
case,  decided  the  points  of  law  involved  in 
it  against  the  plaintiff,  set  aside  the  judg- 
ment for  error  in  the  ruling  of  the  court 
below,  and  sent  the  case  back  for  a  new 
trial.  The  plaintiff  then  became  nonsuit, 
and  brought  the  present  suit  in  the  circuit 
court  of  the  United  States  on  the  same 
cause  of  action.  Held,  that  he  was  not 
estopped."  The  point  is  the  same  as  that  in 
the  Gardner  Case  just  adverted  to,  but 
neither  of  these  cases  refer  in  the  least  to 
the  situation  of  the  case  we  have  at  bar. 
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The  Illinois  case,  supra,  covers  the  same 
question  as  in  the  Bucher  and  Gardner 
Cases.  The  first  syllabus  states  the  case 
and  reads:  "A  judgment  by  the  United 
States  circuit  court  of  appeals  reversing  a 
judgment  of  the  United  States  circuit  court 
in  a  personal  injury  case,  and  remanding 
the  cause  for  a  new  trial,  is  not  a  final 
judgment,  and,  if  followed  by  a  nonsuit, 
cannot  be  pleaded  as  an  estoppel  in  a  subse- 
quent suit  in  a  state  court  on  the  same 
cause  of  action." 

The  Tennessee  case,  supra,  is  fully  cov- 
ered by  the  first  syllabus,  which  reads: 
"Where  the  United  States  circuit  court  of 
appeals  reverses  a  judgment  in  favor  of 
plaintiff,  declaring  that  he  has  no  right  of 
recovery,  even  upon  his  own  theory,  under 
the  law  as  administered  by  the  Federal 
courts,  and  remands  the  cause  for  a  new 
trial,  and  the  phiintiff  thereupon  takes  vol- 
untary nonsuit  and  brings  a  new  action  in 
the  state  court,  the  decision  of  the  Federal 
court  is  not  conclusive,  either  as  ret  ad- 
judicata  or  as  a  declaration  of  the  law  of 
the  case,  upon  plaintiff  in  the  prosecution  of 
his  action  in  the  state  court,  where  a  differ- 
ent view  of  the  law  applicable  to  the  case 
prevails,  under  which  he  is  entitled  to  re- 
cover." 

It  will  be  observed  that  in  each  of  the 
five  cases  the  judgment  under  discussion 
was  one  wherein  the  judgment  nisi  had  not 
only  been  reversed,  but  the  cause  had  been 
remanded.  The  cases  are  therefore  abso- 
lutely foreign  to  the  question  at  issue  in 
this  case.  No  one  would  contend  that  a 
judgment  of  this  court  which  reversed  the 
judgment  nisi,  and  remanded  the  cause, 
would  be  a  final  judgment. 

Later  the  plaintiff  added  to  her  brief  the 
following  cases:  Specs  v.  Boggs,  204  Pa. 
506,  54  Atl.  346;  McOmber  v.  Chapman,  42 
Mich.  117,  3  N.  W.  288;  Coffin  v.  Cottle, 
16  Pick.  383;  Wooster  v.  Forty-Second 
Street  &,  G.  T.  Ferry  R.  Co.  71  N.  Y.  473. 
As  to  tliese  be  it  said  that  the  statutes  of 
the  several  states  as  to  the  character  of 
judgments  which  appellate  courts  may  ren- 
der arc  so  different  that  but  little  light  can 
be  gathered  from  the  opinions  without  con- 
sidering the  statutes.  Of  these  cases,  when 
the  statutes  are  considered,  the  Pennsyl- 
vania case  is  the  onlv  one  which  subserves 
the  purposes  of  the  plaintiff  in  this  ca«e,  if, 
in  fact,  under  all  the  statutory  provisions  of 
that  state,  that  case  should  be  considered  in 
point. 

After  all,  the  question  here  as  in  all 
states  is  one  which  must  be  determined 
upon  the  statutory  provisions,  and  the  con- 
struction thereof,  either  tacit  or  explicit, 
given  by  the  court. 

We  shall  not  consume  further  time  and 
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space.  It  follows  from  what  has  been  said 
that  the  judgment  of  the  lower  court  is 
right  and  should  be  affirmed. 

It  is  therefore  ordered  that  the  judgment 
be  affirmed. 

All  concur. 


NEBRASKA  SUPREME  COURT. 

DUNDEE  REALTY  COMPANY 

V. 

ISAAC  S.  LEAVITT,  Impleaded,  etc.,  Appt. 
(—  Neb.  — ,  127  N.  W.  1067.) 

Innocent  purchaser  —  unrecorded  deed. 

1.  A  purchaser  of  real  estate  from  one 
who  has  already  sold  and  conveyed  the  same 
to  another,  whose  deed  is  not  recorded,  can- 
not hold  the  land  as  nn  innocent  purchaser 
unless  he  was,  at  the  time  of  his  purchase, 
without  notice,  actual  or  constructive,  of  the 
rights  of  the  prior  purchaser. 

Same  —  burden  of  proof. 

2.  The  burden  of  proof  is  upon  the  party 
who  alleges  that  he  purchased  without  no- 
tice. 

Same  —  unrecorded  deed  —  constructive 
notice. 

3.  The  plaintiff  purchased  a  lot  in  Omaha, 
and  failed  to  record  his  deed,  but  took  pos- 
session, and  caused  the  grade  to  be  lowered 
by  removing  large  quantities  of  soil  there- 
from at  an  expense  of  nearly  $200.  After- 
wards the  defendant  purchased  the  lot  at 
about  one  half  of  its  value  from  the  same 
grantor,  and  caused  his  deed  to  be  re- 
corded. The  defendant  made  no  inquiry  as 
to  the  rights  of  plaintiff.  Held,  that  defend- 
ant is  chargeable  with  constructive  notice  of 
plaintiff's  rights  in  the  lot,  and  is  not  an 
innocent  purchaser  without  notice. 

(October  22,   1910.) 

APPEAL  by  defendant  Leavitt  from  a 
judgment  of  the  District  Court  for 
Douglas  County,  quieting  title  to  certain 
real  estate.    Affirmed. 

The  facts  are  stated  in  the  opinion. 
Mr.  H.  P.  Leavitt,  for  appellant: 
The  essentials  and  character  of  posses- 
sion of  real  property,  sufficient  to  con- 
stitute constructive  notice  of  title  or  claim 
in  the  occupant,  must  be  sufficient  to  charge 
the  purchaser  with  bad  faith,  and  must  be 
actual,  open,  visible,  notorious,  unequivocal, 

Headnotes  by  Sedgwick,  J. 

Note.  —  Possession  of  vendee  under  un- 
recorded deed  as  notice  of  title,  see  note  to 
Niles  V.   Cooper,   33   L.R.A.(N.S.)    109. 

And   as   to   requisites   and  sufficiency  of 
possession  generally  to  impart  notice,   see 
pages  78  et  seq.,  of  the*  same  note. 
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and  exclusive, — not  occasional,  for  a  special 
or  temporary  purpose,  and  not  consistent 
with  the  title  of  the  apparent  owner  by 
the  record. 

Crooks  V.  Jenkins,  104  Am.  St.  Rep.  337, 
note;  Millard  v.  Wegiier,  68  Neb.  674,  94 
N.  W.  802;  Hunt  v.  Lipp,  30  Neb.  469,  46 
N.  W.  032;  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Welch,  83  Neb.  306,  118  N.  W.  1116;  Town- 
send  V.  Little,  100  U.  S.  604,  27  L.  ed.  1012, 
3  Sup.  Ct.  Rep.  357;  Holland  v.  Brown,  140 
N.  Y.  344,  35  N.  E.  677;  Brown  v.  Volken- 
ing,  64  N.  Y.  76. 

The  rule  relates  to  present  actual  posses- 
sion, existing  at  the  time  of  the  transfer 
to  the   subsequent  purchaser. 

Bingham  v.  Kirkland,  34  N.  J.  Eq.  230; 
Hunter  v.  Watson,  12  Cal.  376,  73  Am.  Dec. 
543;  Roussain  v.  Norton,  63  Minn.  660,  55 
N.  W.  747;  Coleman  v.  Barklew,  27  N.  J. 
L.  357)  Hiller  v.  Jones,  66  Miss.  636,  6  So. 
405. 

The  burden  of  proof  is  upon  the  holder 
of  the  unrecorded  instrument,  to  prove  by 
clear  and  convincing  evidence  that  the  pur- 
chaser from  the  record  owner  had  actual 
notice,  or  implied  notice,  necessarily  in- 
ferred from  actual,  open,  visible,  and  un- 
ambiguous possession  at  the  time  of  the 
conveyance. 

Anthony  v.  Wheeler,  130  111.  128,  17  Am. 
St.  Rep.  281,  22  N.  W.  494;  Holmes  ▼. 
Stout,  10  N.  J.  Eq.  419;  Sheldon  v.  Powell, 
31  Mont.  249,  107  Am.  St.  Rep.  429,  78 
Pac.  491;  M'Mcchan  v.  Griffing,  3  Pick.  149, 
15  Am.  Dec.  198;  Gratz  v.  Land  &  River 
Improv.  Co.  40  L.R.A.  393,  27  C.  C.  A.  305, 
53  U.  S.  App.  499,  82  Fed.  381;  Hiller  v. 
Jones,  supra;  Atlantic  City  v.  New  Audi- 
torium Pier  Co.  67  N.  J.  Eq.  610,  69  Atl. 
158;  Red  River  Valley  Land  &  Invest.  Co. 
V.  Smith,  7  N.  D.  236,  74  N.  W.  194;  Lacu- 
strine Fertilizer  Co.  v.  Lake  Guano  &  Ferti- 
lizer Co.  82  N.  Y.  476;  Marshall  v.  Dunham, 
60  Me.  639;  Bush  v.  Golden,  17  Conn.  594; 
Wilkins  v.  Anderson,  11  Pa.  399;  Morris 
V.  Daniels,  35  Ohio  St.  406;  Catrett  v.  J. 
S.  Brown  Hardware  Co.  (Tex.  Civ.  App.) 
86  S.  W.  1045;  Hooper  v.  De  Vries,  115 
Mich.  231,  73  N.  W.  132;  Walter  v.  Brown, 
115  Iowa,  300,  88  N.  W.  832;  Center  v. 
Planters'  &  M.  Bank,  22  Ala.  743;  Hoyt  v. 
Jones,  31  Wis.  389;  Beman  v.  Douglas,  1 
App.  Div.  109,  37  N.  Y.  Supp.  859;  Smith 
V.  Yale,  31  Cal.  180,  89  Am.  Dec.  167; 
Hamilton  v.  Williford,  90  Ga.  210,  16  S.  E. 
753;  Gcrson  v.  Pool,  31  Ark.  88;  Giles  v. 
Hunter,  103  N.  C.  194,  9  S.  E.  549;  Lamar 
V.  Hale,  79  Va.  147;  Varwig  v.  Cleveland, 
C.  C.  &  St.  L.  R.  Co.  54  Ohio  St.  455,  44 
N.  E.  92;  Advance  Thresher  Co.  v.  Esteb, 
41  Or.  469,  69  Pac  447;  Lake  v.  Hancock, 
.18  Fla.  63,  56  Am.  St.  Rep.  159,  20  So.  811; 
Sheffcy  v.  Bank  of  Lewisburg,  33  Fed.  316; 
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Jones,  Real  Prop,  in  Conveyancing,  §  1500; 
Lowden  v.  Wilson,  233  111.  340,  84  N.  E. 
245;  Schwoebel  v.  Storrie  (N.  J.  Eq.)  74 
Atl.  969;  Scott  v.  Farnam,  55  Wash.  336, 
104  Pac.  039;  Feinberg  v.  Stearns,  50  Fla. 
279,  131  Am.  St.  Rep.  119,  47  So.  797;  Ely 
V.  Pace,  139  Ala.  293,  35  So.  877;  Cranes 
Nest  Coal  &  Coke  Co.  v.  Virginia  Iron,  Coal 
&  Coke  Co.  108  Va.  8G2,  62  S.  E.  954,  1119; 
Boltz  V.  Boain,  28  Ky.  L.  Rep.  842,  90  S. 
W.  693;  Sidelinger  v.  Bliss,  95  Me.  316,  49 
Atl.  1094;  Hull  v.  Dielil,  21  Mont.  71,  62 
Pac.  782;  Austin  v.  Staten,  326  N.  C.  783, 
30  S.  E.  338;  Wilkins  v.  McCorkle,  112 
Tenn.  688,  80  S.  W.  834;  Paul  v.  Kerswell, 
60  N.  J.  L.  273,  37  Atl.  1102;  Daly  v. 
Rizzutto  (Wash.)  29  L.R.A.(N.S.)  407,  309 
Pac.  276;  Kruse  v.  Conklin,  82  Kan.  358, 
— L.R.A.(N.S.)— ,   108  Pac.  850. 

The  defendant  had  a  right  to  examine 
and  rely  upon  the  record. 

Ames  V.  Miller,  65  Neb.  204,  91  N.  W. 
250. 

Messrs.  McGlIton,  Gaines,  &  Smith, 
with  Mr.  Franlc  H.  Gaines,  ifor  appellee: 

Possession  of  the  property  by  one  under 
contract  of  purchase  is  notice  to  the  world 
of  his  claims  thereunder. 

Uhl  V.  May,  6  Neb.  158;  Nolan  v.  Grant, 
51  Iowa,  519,  1  N.  W.  700;  Lyman  v.  Rus- 
sell, 45  111.  281;  Rogers  v.  Turpin,  105 
Iowa,  383,  74  N.  W.  925;  Lantry  v.  Parker, 
37  Neb.  353,  55  N.  W.  902;  Dorweiler  v. 
Callanan,  91  Iowa,  299,  59  N.  W.  74;  Tate 
V.  Pensacola  Gulf,  Land  &  Development  Co. 
37  Fla.  439,  53  Am.  St.  Rep.  258,  20  So. 
542;  Lipp  v.  South  Omaha  Land  Syndicate, 
24  Neb.  699,  40  N.  W.  129. 

Wh^re  a  claim  to  real  estate  can  be  sus- 
tained only  upon  the  ground  that  the  per- 
son asserting  it  is  a  subsequent  purchaser 
in  good  faith,  such  person  is  required  to 
show  afUrmatively  that  he  purchased  with- 
out notice  of  the  equities  of  another,  and 
relying  upon  the  apparent  ownership  of  his 
grantor. 

Bowman  v.  Griffith,  35  Neb.  362,  53  N.  W. 
340;  Pfund  V.  Valley  Loan  &  T.  Co.  52 
Neb.  474,  72  N.  W.  480. 

Sedgwick,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff  and  defendant  both  derive 
their  claims  to  the  real  estate  in  question 
through  one  Miles  Moore;  the  plaintiff 
through  an  unrecorded  contract  of  purchase 
and  alleged  possession  and  improvement  of 
the  property,  and  the  defendant  through  a 
warranty  deed,  duly  recorded.  Tlie  defend- 
ant claims  to  be  an  innocent  purchaser 
without  notice  of  plaintilFs  rights.  The 
trial  court  found  against  him,  and  he  has 
appealed. 


cases.  Many  courts  have  held  that  when 
one  party  produces  a  warranty  deed  which 
recites  full  consideration,  and  has  been  duly 
recorded,  the  burden  is  upon  the  prior  pur- 
chaser with  an  unrecorded  title  to  prove  no- 
tice or  circumstances  equivalent  to  notice. 
Indeed,  it  would  appear  from  the  note  to 
Anthony  v.  Wheeler,  17  Am.  St.  Rep.  288, 
and  authorities  there  dted,  that  this  rule 
is  almost  universal.  Although  the  court  of 
appeals  of  Texas  has  held  otherwise,  and 
th0  courts  of  Alabama,  California,  Iowa, 
Missouri,  and  some  decisions  in  the  state 
of  New  York  have  to  some  extent  modified 
the  rule,  our  own  decisions  have  placed  the 
burden  of  maintaining  this  issue  upon  the 
party  who  alleges  that  he  purchased  the 
property  without  notice  of  outstanding 
claims.  In  Bowman  v.  Griffith,  35  Neb. 
361,  63  N.  W.  140,  the  third  paragraph  of 
the  syllabus  states  the  law  as  follows: 
''Where  a  claim  to  real  estate  can  be  sus- 
tained only  upon  the  ground  that  the  person 
asserting  it  is  a  subsequent  purchaser  in 
good  faith,  such  person  is  required  to  show 
affirmatively  that  he  purchased  without  no- 
tice of  the  equities  of  another,  and  relying 
upon  the  apparent  ownership  of  his  grant- 
or." And  in  the  body  of  the  opinion  it  is 
said:  "The- burden  was  upon  him,  and  he 
was  bound  to  prove  both  payment  in  ignor- 
ance of  defendant's  equities,  and  that  he 
relied  upon  the  title  of  his  grantor."  To 
support  this  proposition  decisions  are  cited 
from  Iowa,  Michigan,  and  New  York. 

The  defendant  argues  that  these  state- 
ments of  the  court  are  dicta  merely,  and 
says  in  his  brief  that  the  rule  thus  stated 
is  undoubtedly  correct,  but  that  "the  ques- 
tion as  to  whether  the  plaintiff  would  not 
have  sustained  his  burden  of  proof,  and 
made  a  prima  facie  case,  if  he  had  shown 
the  purchase  and  payment  of  the  considera- 
tion, after  having  examined  and  relied  upon 
the  record  title  appearing  in  his  grantor," 
was  not  involved  in  the  case.  This  language 
concedes  that  the  burden  of  proof  was  upon 
tlie  party  who  alleges  that  he  purchased 
without  notice  of  outstanding  equities,  and 
assumes  that  that  burden  is  sustained  by 
making  the  proof  suggested  in  the  above 
quotation  from  the  brief.  The  above  holding 
in  Bowman  v.  Griffith  is  referred  to  with  ap- 
proval in  Baldwin  v.  Burt,  43  Neb.  245,  61 
N.  W.  601,  and  Phoenix  Mut.  L.  Ins.  Co.  v. 
Brown,  37  Neb.  705,  56  N.  W.  488,  and  is 
expressly  approved  in  Pfund  v.  Valley  Loan 
&  T.  Co.  52  Neb.  473,  72  N.  W.  480.  It 
may  be  that  some  of  the  cases  holding  a 
contrary  doctrine  can  be  distinguished  on 
account  of  the  legislation  upon  this  subject 
in    those    jurisdictions.      Our    statute    pro- 


1.  The  first  question  requiring  considera-  vidcs  that  deeds  and  otlier  instruments  not 
tion  relates  to  the  burden  of  proof  in  such  recorded  "shall  be  adjudged  void  as  to  all 
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creditors  and  subBcqiieiit  puvchascrs  with- 
out notice,  whose  deeds,  mortgages,  and 
other  instruments  shall  be  first  recorded." 
[Comp.  Stat.  1897,  §  4108.]  It  would  seem 
that  one  who  expects  to  bring  liis  claim 
within  this  statute  should  allege  and  prove 
all  of  the  statutory  requirements,  including 
tliat  he  was  without  notice  of  the  outstand- 
ing deed.  This  requires  him  to  allege  and 
prove  a  neivative,  and  undoubtedly  the  ordi- 
nary rulo  would  obtain  as  to  the  sufliciency 
of  the  proof  ofTered  to  make  a  prima  facie 
ease,  and  as  to  the  necessity  that  the  opposing 
party  produce  such  evidence  as  was  in 
his  possession  or  under  his  control;  but, 
when  the  evidence  upon  this  point  is  all 
before  the  court  or  jury,  there  must  be  a 
preponderance  in  favor  of  the  party  al- 
leging purchase  without  notice,  or  the  is- 
■ue  cannot  be  found  in  his  favor. 

2.  The  plaintiff  alleges  that  the  defendant 
had  actual  notice  of  the  plaintiff's  interest 
in  the  land,  and  also  that  the  plaintiff  had 
taken  such  possession  and  made  such  im- 
provements upon  the  land  as  to  give  con- 
■tructive  notice  to  anyone  who  attempted 
to  deal  with  it.  Mr.  George,  who  is  prin- 
cipally interested  in  the  plaintiff  company, 
testified  ]>ositively  that  he  told  the  defend- 
ant, prior  to  the  defendant's  purchase,  that 
he  (George)  had  a  contract  for  the  land, 
and  was  improving  it  for  his  company.  The 
defendant  as  positively  denies  these  state- 
ments. It  has,  however,  been  universally 
held  that  actual  personal  notice  is  not  in- 
dispensable. The  plaintiff  purchased  the 
land  at  an  agreed  price  of  |300,  $100  of 
which  was  paid  at  the  time  of  purchase. 
The  plaintiff  soon  afterwards  took  posses- 
sion of  the  land,  which  is  a  lo^  in  Dundee 
place,  in  the  city  of  Omaha,  and  made  a 
contract  with  a  grading  firm  to  grade  this 
lot,  together  with  various  other  lots  owned 
by  the  plaintiff.  These  lots  were  graded 
under  this  contract,  and  the  soil  was  re- 
moved from  the  lot  in  question  to  about 
the  depth  of  2  feet.  The  defendant  was 
familiar  with  these  lots,  and  know  that  this 
grading  was  being  done,  including  the  grad- 
ing upon  the  lot  in  question.  lie  saw  Mr. 
George  while  the  grading  was  being  done, 
and  admits  that  he  asked  no  questions  in 
regard  to  the  ownership  of  the  lots,  nor 
whether  tlie  parties  grading  it  were  doing 
Bo  in  their  own  right,  as  owners,  or  for  some 
other  person.  The  grading  of  tliis  lot  cost 
the  plaintiff  sometliing  over  $180.  There  is 
no  other  evidence  in  the  record  as  to  the 
real  value  of  the  lot  tlian  that  plaintiff  con- 
tracted to  pay  $300  for  tlie  lot  before  it  was 
graded,  and  expended  nearly  $200  in  grading 
it.  After  this  grading  was  done,  the  defend- 
ant bought  the  lot  of  Mr.  Moore  for  $250, 
obtained  his  deed,  and  placed  it  upon  rec- 
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ord.  HJe  says  that  soon  after  that  he  had 
a  conversation  with  Mr.  George,  in  which 
Mr.  G^rge  told  him  that  the  plaintiff  was 
the  owner  of  the  lot,  and  he  made  no  de- 
nial of  that  fact.  He  thought,  he  says, 
that  he  would  permit  Mr.  George  to  find  out 
who  was  the  owner  when  he  examined  the 
record.  Mr.  George,  as  above  stated,  testi- 
fies that  tliis  conversation  took  place  be- 
fore the  date  of  the  purchase  by  the  defend- 
ant. 

The  defendant  insists  that  this  grading  of 
the  lot  was  not  such  an  act  of  possession  as 
required  him  to  make  any  inquiry  in  re- 
gard to  the  rights  of  the  parties  who  were 
doing  the  grading  or  procuring  it  to  be  done, 
lie  insists  that  the  same  parties  were  grad- 
ing other  lots  at  the  same  time  tliat  did 
not  belong  to  them,  nor  to  this  plaintiff, 
and  that  he  had  the  right  to  assume  that 
Mr.  Moore  still  owned  the  lot  and  was  pro- 
curing this  grading  to  be  done.  We  think 
the  defendant  is  wrong  in  this  position. 
When  he  saw  unequivocal  acts  of  owner- 
ship being  exercised  over  the  property,  he 
was  under  obligations  to  inquire  who  was 
thus  assuming  to  be  the  o\vner  of  the  prop- 
erty; and  under  such  circumstances  he 
could  not  presume,  without  inquiry,  that 
Mr.  Moore  was  expending  about  $200  in 
improving  the  lot,  and  immediately  there- 
after would  sell  to  him  for  $250  a  lot  that, 
before  the  improvement,  was  worth  $300. 

If  the  defendant  was  innocent  in  the 
transaction,  his  neglect  to  follow  up  the 
inquiry  so  plainly  suggested  by  the  cir- 
cumstances will  bring  the  loss,  if  any,  upon 
him,  rather  than  upon  the  plaintiff,  who  was 
at  least  equally  innocent. 

The  judgment  of  the  District  Court  is 
afUrmed. 


NEAV  MEXICO  SUPREME  COURT. 

TERRITORY  OF  NEW  MEXICO 

▼. 

DICK  EAGLE,  Appt. 

r 

(—  N.  M.  — ,  110  Pac.  862.) 

Evidence  —   dying   declaration   —   ex- 
tremity. 

1.  Where  a  dying  person  makes  no  dec- 
laration that  he  knows  his  danger  or  is  con- 
scious of  his  impending  death,  and  there  is 
nothing  in  his   conduct,   or   that  of   those 

Headnotes  by  Wright,  J. 

Note.  "^^  Vying  declarations;  how  ttenae 
of  impending  death  evideticed. 

This  question  is  fully  treated  in  a  sub- 
division of  the  note,  "Dying  declarations 
as   evidence,"   in   66   L.R.A.,   beginning   at 
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present,  understandingly  acquiesced  in  by 
fiim,  from  which  such  consciousness  of  im- 
pending death  may  be  ascertained,  yet, 
where  it  is  reasonably  to  be  inferred  from 
the  terrible  character  of  the  wound  and  his 
state  of  illness  that  he  was  sensible  of  his 
danger  and  'conscious  of  impending  death, 
his  statements,  made  under  such  circum- 
stances, relative  to  the  homicide,  are  prop- 
erly admitted  as  a  dying  declaration. 

Criminal  law  —  taking  dying  declara- 
tion to  jury  room  —  error. 

2.  Under  a  statute  (Comp.  Laws,  §  3002) 
providing,  "when  the  jury  retires  to  consid- 
er its  verdict,  it  shall  be  allowed  to  take  the 
pleadings  in  the  cause,  the  instructions  of 
the  court,  and  any  instruments  of  writing 
admitted  as  evidence,  except  depositions," 
it  is  error  to  permit  the  dying  declaration, 
which  has  been  reduced  to  writing,  to  be 


taken   to  the  jury  room   for  investigation 
and  examination  by  the  jurors. 

(August  29,   1010.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Bernalillo 
County,  convicting  him  of  murder.  Re- 
versed. 

Statement  by  Wright,  J.: 

The  defendant,  Dick  Eagle,  was  indicted 
at  the  September,  1908,  term  of  Valencia 
county  district  court  for  murder  in  the  first 
degree  for  killing  a  Pueblo  Indian,  Santiago 
Eteewa;  said  killing  having  taken  place  in 
Valencia  county.  After  the  finding  of  the 
indictment  and  arrest  of  the  defendant,  but 


page  406,  and  this  note  accordingly  includes 
only  cases  decided  since  the  time  of  the 
former  note. 

For  later  cases  as  to  the  right  of  the 
jury  to  determine  from  the  facts  Avhether 
sufficient  foundation  has  been  laid  for  ad- 
mitting certain  statements  as  dying  dec- 
larations, see  note  to  State  v.  Doris,  in  30 
L.R.A.(N.S.)  660. 

Statements  of  deceased. 

One  of  the  best  and  most  common  forms 
of  evidence  of  a  sense  of  impending  death 
is  statements  of  the  deceased,  lie  alone 
can  know  the  condition  of  his  own  mind. 
And  thus  it  has  frequently  l)cen  held  that 
proof  of  statements  of  a  declarant,  alone, 
sufficiently  evidences  a  sense  of  impend- 
ing death  on  his  part.  No  particular  form 
of  expression  is  necessary  for  this  purpose, 
but  in  the  following  cases  proof  of  various 
forms  of  statements  by  dying  persons  to 
the  effect  that  they  believed  they  were  about 
to  die  have  been  held  sufficiently  to  evi- 
dence a  sense  of  impending  death :  Starks 
V.  State,  137  Ala.  9,  34  So.  687;  Walker 
V.  State,  146  Ala.  45,  41  So.  878;  Moore 
▼.  State,  146  Ala.  687,  40  So.  345;  Gregory 
▼.  State,  140  Ala.  16,  37  So.  259,  second 
trial,  148  Ala.  666,  42  So.  829;  Pate  v. 
State,  150  Ala.  10,  43  So.  343;  Brown  v. 
State,  160  Ala.  25,  43  So.  394;  Ileninburg 
V.  State,  353  Ala.  26,  43  So.  959;  Twitty 
V.  State  (Ala.)  53  So.  308;  Grant  v.  State, 
338  Ga.  804,  45  S.  E.  003;  Cleveland  v. 
Com.  33  Ky.  L.  Rep.  335,  301  S.  W.  931; 
Kelly  v.  Com.  (Ky.)  339  S.  W.  809;  Pryor 
V.  State  (Miss.)  39  So.  3012;  State  v. 
Biango,  75  N.  J.  L.  284,  68  Atl.  325;  Pat- 
terson V.  State,  40  Tex.  Crim.  Rep.  033,  95 
S.  W.  129. 

And  repeated  and  persistent  statements 
of  this  kind  sufficiently  indicate  an  aban- 
donment of  hope  in  spite  of  attempts  of 
friends  or  physicians  to  encourage  tlie  de- 
cedent. Pitts* V.  State,  340  Ala.  70,  37  So. 
301;  State  v.  Brady,  324  La.  951,  60  So. 
806. 

So,  where  deceased,  on  the  day  of  his 
death  and  the  day  before,  repeatedly  said 
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he  would  die,  and  had  a  written  declara- 
tion prepared  by  a  magistrate,  hia  sense 
of  impending  death  was  held  to  be  suffi- 
ciently apparent,  although,  when  the  dec- 
laration was  being  taken  down  by  the 
magistrate,  deceased  said  he  felt  very  well, 
and  asked  the  magistrate  if  lie  thought  he 
was  going  to  die.  Rose  v.  State,  144  Ala. 
134,  42  So.  23. 

And  where  evidence  of  repeated  state- 
ments and  of  the  condition  of  the  deceased 
shows  that  he  was  hopeless,  and  witnesses 
testify  that  a  declaration  was  made  with  a 
full  sense  of  impending  death,  the  admissi- 
bility of  the  declaration  is  not  affected  by 
a  bare  expression  of  deceased  at  another 
time,  to  a  physician  who  had  told  him  that 
he  would  recover,  "that  he  hoped  for  the 
best."  Highsmith  v.  State,  41  Tex.  Crim. 
Rep.  32,  50  S.  W.  723,  61  S.  W.  919. 

It  is  not  necessary,  in  order  to  show  a 
sense  of  impending  death,  that  deceased 
should  state  at  the  time  of  his  declara- 
tion that  it  was  made  under  a  sense  of 
impending  death,  but  it  is  sufficient  if  he 
made  other  statements  from  which  it  is 
clearly  apparent  that  he  firmly  believed 
that  death  was  imminent,  and  had  no  hope 
of  recovery.  Zipperian  v.  People,  33  Colo. 
334,  79  Pac.  3038;  Clemmons  v.  State,  43 
Fla.  200,  30  So.  099;  Smith  v.  Com.  113 
Ky.  19,  67  S.  W.  32. 

And  the  following  expressions  have  been 
held  to  show  sense  of  impending  death: 

— a  remark  of  deceased  to  his  wife,  that 
lie  had  something  to  say  to  her  before  he 
died,  and  a  statement  that  he  was  cut  to 
death.  Greer  v.  State,  356  Ala.  35,  47  So. 
300; 


statement  in  a  written  declaration, 
''being  in  fear  and  expectation  of  death,  do 
make  the  following  statement  as  my  dying 
declaration."  State  v.  Jeswell,  22  R.  L  136, 
40  Atl.  405,  32  Am.  Crim.  Rep.  260; 

— repeated  exclamations  by  deceased, 
shortly  after  being  wounded,  to  the  effect 
that  he  was  going  to  die,  and  expressing 
concern  for  his  fnmilv.  People  ▼.  Del 
Vermo,  392  N.  Y.  470,  86  N.  E.  690; 

— a  request,  together  with  a  statement 
that  he  was  going  to  die,  that  he  be  gotten 
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before  arraignment^  he  was  confined  in  the 
county  jail  of  Bernalillo  county,  at  Albu- 
querque, New  Mexico.  On  the  27th  day  of 
November,  1008,  in  the  district  court  of 
Valencia  couiity,  then  in  session  at  the 
courthouse  in  the  county  of  Bernalillo,  in 
the  territory  of  New  Mexico,  this  cause 
being  then  pending  in  the  said  district  court 
of  the  county  of  Valencia,  and  the  district 
court  of  Bernalillo  county  being  also  in 
open  session  on  some  part  of  said  day,  the 
district  attorney  being  present  in  behalf 
of  the  territory,  the  defendant  was  brought 
into  court,  in  custody  of  the  sheriff,  and 
was  arraigned  upon  the  indictment,  and 
entered  a  plea  of  "not  guilty."  He  was 
afterwards  remanded  to  the  custody  of  the 
sheriff  of  Bernalillo  county  to  await  trial. 


At  the  time  of  said  arraignment,  defendant 
was  not  represented  by  counsel  nor  had  he 
been  prior  thereto.  No  otlier  arraignment 
was  ever  had  in  this  matter  other  than 
above  stated.  Afterwards,  when  counsel 
was  appointed  to  defend  him,  at  their  re- 
quest the  venue  of  the  case  was  changed 
from  the  county  of  Valencia  to  the  county 
of  Bernalillo,  and  without  any  further  ar- 
raignment the  case  proceeded  to  trial.  The 
territory  produced  an  alleged  dying  declara- 
tion of  the  deceased,  Santiago  Etccwa.  This 
was  introduced  in  evidence  over  the  objec- 
tions of  defendant.  At  the  conclusion  of  the 
trial,  and  when  'the  case  was  submitted  to 
the  jury,  the  dying  declaration  of  Santiago 
Eteewa,  which  had  been  reduced  to  writing, 
was  taken  by  the  jury  to  the  jury  room. 


home  as  soon  as  possible,  that  he  might  be 
there  when  he  died.  Logan  v.  State,  140 
Ala.  1],  43  So.  ]0; 

— and  a  request,  together  with  similar 
Btatemcnts,  that  his  wife  and  the  doctor  be 
sent  for.  Graham  v.  State,  57  Tex.  Crim. 
Rep.  104,  123  S.  W.  001; 

— ^so,  **I  am  shot  to  death.  Send  for  my 
wife  and  children  and  the  doctor."  State 
V.  Bordelon,  113  La.  600,  37  So.  603; 

— ^and  "I  am  going  to  die.  I  want  my 
children."  Rice  v.  State,  40  Tex.  Crim. 
Rep.  560,  04  S.  VV.  3024. 

The  decedent's  hopeless  state  of  mind  is 
sufficiently  shown,  even  as  against  the  tes- 
timony of  a  witness  that  deceased,  shortly 
before  he  died,  "seemed  to  be  getting  along 
very  well,"  "where  it  appears  that  deceased, 
after  being  shot,  said  he  was  killed,  and 
thereafter  frequently  and  repeatedly  said 
that  he  was  going  to  die  from  tlie  wound, 
and  asked  the  witness  to  take  care  of  his 
family.  Smith  v.  State,  145  Ala.  17,  40 
So.  057. 

Evidence  that  deceased  begged  witness  to 
knock  him  in  the  head  is  admissible  as 
tending  te  show  that  he  had  no  hope  of 
recovery.  Willis  v.  State,  40  Tex.  Crim. 
Rep.  130,  00  S.  W.  1100. 

And  deceased's  statement  to  his  physician 
in  regard  to  his  condition,  that  "this  is 
mighty  bad,  isn*t  it?"  or  words  to  that  ef- 
fect, is  admissible  as  tending  to  show, 
though  not  within  and  of  itself  sufficient 
to  show,  that  he  was  then  conscious  of  ap- 
proaching death.  Long  v.  State,  48  Tex. 
Crim.  Rep.  175,  88  S.  W.  203. 

But,  on  the  other  hand,  a  sense  of  im- 
pending death  is  not  sufficiently  evidenced 
r.ifrely  by  showing  that  deceased  said  he 
believed  he  was  going  to  die,  where  there 
is  also  evidence  of  statements  tending 
strongly  te  show  that  he  expected  to  live. 
Coyle  V.  Com.  122  Ky.  781,  03  S.  W.  584. 

And  that  at  the  time  of  making  a  declara- 
tion, declarant  stated  that  he  did  not  ex- 
pect to  live,  does  not  render  the  declara- 
tion admissible  as  a  dying  declaration,  if 
all  the  other  conversation  and  nets  tend 
to  show  that  he  did  not  expect  to  die. 
30  L.R.A.(N.S.) 


Tibbs  V.  Com.  138  Ky.  558.  28  L.R.A.(N.S.) 
665,  128  S.  W.  871. 

So,  in  the  following  cases,  indirect  state- 
ments have  been  held  not  sufficiently  to 
evidence  a  sense  of  impending  death:  Col- 
lins V.  People,  104  III.  506,  62  N.  E.  002; 
Brom  V.  People,  216  111.  148,  74  N.  E. 
700;  State  v.  Phillips,  118  Iowa,  660,  02 
N.  W.  876;  State  v.  Knoll,  60  Kan.  767, 
77  Pac.  580;  Barnes  v.  Com.  110  Ky.  348, 
61  S.  W.  733;  Bilton  v.  Territory,  1  Okla. 
Crim.  Rep.  566,  00  Pac.  163. 

In  People  v.  Brecht,  120  App.  Div.  760, 
305  N.  Y.  Supp.  436,  affirmed  in  102  N.  Y. 
583,  85  N.  E.  1134,  it  was  held  that  the  ele- 
ment  of  abandonment  of  hope  of  recovery 
was  not  shown  by  deceased's  answers  to 
categorical  questions  by  a  coi'oner,  that  he 
believed  he  was  about  to  die,  and  that  he 
hoped  God  would  let  him  recover,  where 
it  further  appeared  that  no  one  had  told 
him  of  his  dangerous  condition  and  the  like- 
lihood of  his  soon  dying,  and  his  condition 
was  not  such  as  would  probably  impress 
him  with  a  consciousness  of  the  nearness  of 
death. 

Statements  of  deceased  aiid  surrounding  cir- 
cumstances combined. 

It  is  not  necessary  .that  a  written  state- 
ment contain  an  express  declaration  of  be- 
lief in  impending  death,  nor  that  such  ex- 
press words  be  shown  by  other  evidence  to 
have  been  used  by  a  deceased,  but  a  sense 
of  impending  death  is  sufficiently  evidenced 
by  any  credible  testimony  showing  such 
statements  or  circumstances  as  would  con- 
vince a  reasonable  mind  that  the  declarant 
was  under  the  belief  that  he  was  about  to 
die.  State  v.  Bridgham,  51  Wash.  18,  07 
Pac.  1096. 

So,  also,  it  is  not  necessary,  in  order  to 
show  a  sense  of  impending  death  on  the 
part  of  a  deceased  declarant,  that  he  should 
have  said  in  so  many  words  that  he  be- 
lieved he  was  going  to  die,  or  that  he  could 
not  live  longer,  but  this  may  be  shown  by 
any  statements  of  deceased,  by  the  sur- 
rounding  conditions,    and   all    the   circum- 
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also  over  the  objection  of  dcfeiidiint.  The 
jury  returned  a  verdict  of  muidor  in  the 
second  degree.  After  the  verdict,  motion 
for  a  new  trial  and  motion  in  arrest  of 
judgment  were  made  by  defendant's  counsel, 
and  overruled  by  the  court.  The  defendant 
was  sentenced  to  twenty  years  in  the  peni- 
tentiary, and  from  this  verdict  and  sentence 
defendant  appealed  to  this  court. 

Messrs.  Frank  H.  Bfooro  and  H.  F. 
Raynolds  for  appellant. 

Mr.  Frank  W.  Clancy,  Attorney  Gen- 
eral, for  the  Territory: 

ITie  dying  declaration  of  the  deceased 
was  properly  admitted. 

McLean  v.  State,  10  Ala.  672;  Wills  v. 
State,   74  Ala.  21;    Kilpatrick  v.   Com.   31 


Pa.  198;  1  Greenl.  Ev.  §  158;  Wharton, 
Crim.  Ev.  §  282;  Ward  v.  State,  78  Ala. 
440. 

A  dying  declaration  is  not  a  deposition. 

Lutcher  v.  United  States,  19  C.  C.  A. 
259,  41  U.  S.  App.  54,  72  Fed.  968;  Cren- 
shaw V.  Miller,  111  Fed.  451;  Indianapolis 
Water  Co.  v.  American  Straw-Board  Co. 
05  Fed.  535;  1  Bouvier's  Law  Diet,  title. 
Deposition;  The  Sallie  P.  Linderman,  22 
Fed.  558;  21  Cyc.  Law  &  Proc.  pp.  979, 
980. 

Wright,  J.,  delivered  the  opinion  of  the 
court : 

Considering  the  assignments  of  error  in 
the  order  of  importance  rather  thnn  in  the 
order  discussed  in  the  brief,  we  find  that 


stances.  State  v.  Power,  24  Wash.  34,  03 
L.R.A.  902,  63  Pac.  1112. 

And  in  most  of  the  casos  there  are  cir- 
cumstances in  addition  to  the  statements  of 
the  decedent  which  are  relied  upon  ns  evi- 
dence of  his  sense  of  impending  death  at 
the  time  of  making  a  dying  declaration ; 
and  a  sense  of  impending  deatli  may  be 
evidenced  either  by  aflirmative  statements 
or  by  circumstances,  or  by  both.  Robinson 
V.  State,  130  Ga.  301,  CO  S.  E.  1005. 

So,  a  sense  of  impending  death  "may  be 
shown  not  only  by  what  the  injured  person 
said,  but  by  his  conduct  and  condition,  and 
by  the  nature  and  extent  of  his  wounds; 
and  it  is  sufficient  if  these  show  that  the 
declarations  were  made  without  expectation 
of  recovery,  and  under  a  sense  of  impending 
death,  notwithstanding  the  declarant  may 
not  have  said  that  he  was  without  hope, 
or  that  he  was  sroing  to  die."  State  v. 
Roberts,  28  Nev.  350,  82  Pac.  100. 

And  a  sense  of  impending  death  "may 
be  inferred  from  the  general  statements, 
conduct,  manner,  symptoms,  and  condition 
of  the  declarant,  which  flow  as  the  reason- 
able and  natural  results  from  the  extent  and 
character  of  his  Avound  or  the  state  of  his 
illness."  Williams  v.  State,  1Q8  Ind.  87, 
79  N.  E.  1079. 

A  "court  must  draw  a  rational  conclu- 
sion from  all  that  was  said,  taken  in  con- 
nection with  such  surrounding  circum- 
stances as  must  have  been  known  to  the 
declarant,  as  to  whether  said  declarant  was 
in  such  corldition  of  mind  as  would  render 
his  declaration  competent."  Winfrey  v. 
State,  41  Tex.  Crim.  Rep.  538,  56  S.  W.  919. 

"This  appreciation  of  certain  dissolution 
may  be  inferred  from  the  conduct,  condition, 
or  statements  of  declarant."  State  ▼.  Kuhn, 
117  Iowa,  210,  90  N.  W.  733. 

So,  in  State  v.  Bohanon,  142  N.  C.  695. 
55  S.  E.  797.  a  dying  declaration  was  held 
admissible  where  deceased  said  that  he  was 
dying,  and  "there  was  other  sufficient  evi- 
dence tondinpr  to  show  that  he  knew  he  was 
in  extremis"  and  he  in  fact  died  with- 
in two  hours  after  making  the  declara- 
tion. 

Each  case,  therefore,  depends  to  a  large 
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extent  upon  its  own  circumstances;  but 
without  attempting  to  detail  the  circum* 
stances  of  each  case,  the  general  nature  of 
some  of  the  circumstances  relied  upon,  to- 
gether with  statements,  to  show  a  sense  of 
impending  death  on  the  part  of  a  decedent, 
may  be  indicated.  Thus,  in  the  following 
cases  the  circumstances  showing  the  sense 
of  impending  death  were  the  actual  condition 
and  conduct  of  the  deceased  at  the  time, 
together  with  his  words,  tending  to  sliow  his 
state  of  mind.  McEwen  v.  State,  152  Ala. 
38,  44  So.  019;  Ward  v.  State,  85  Ark.  179, 
107  S.  W.  677:  State  v.  Uzzo  (Del.)  65  Atl. 
775;  Copeland  v.  State,  58  Fla.  26,  50  So. 
021;  Gipe  v.  State,  105  Ind.  433,  1  L.R.A. 
(N.S.)  419,  112  Am.  St.  Rep.  238,  75  N.  E. 
881;  State  v.  McKnight.  119  Iowa,  79,  93 
N.  W.  03,  12  Am.  Crim.  Rep.  252;  Arnett  v. 
Com.  114  Ky.  593,  71  S.  W.  635;  Com.  v. 
Uargis,  124  Kv.  356,  99  S.  W.  348;  Ken- 
nedy v.  Com.  30  Kv.  L.  Rep.  1063,  100  S.  W. 
242:  State  v.  Dixon,  131  N.  C.  808,  42  S. 
E.  944;  State  v.  Quick,  150  N.  C.  820,  64 
S.  E.  168;  Connell  v.  State,  46  Tex.  Crim. 
Rep.  259,  81  S.  W.  746. 

And  these  circumstances  may  sufficiently 
show  a  sense  of  impending  death  on  the 
part  of  the  declarant,  although,  both  before 
and  after  his  declaration,  his  physician  in- 
formed him  that  there  was  a  chance  for  him 
to  recover  if  an  operation  were  performed. 
Wheeler  v.  State,  112  Ga.  43,  37  S.  E.  120. 

So,  expressions  of- belief  that  he  was  dy- 
ing, taken  in  connection  with  the  fact  that 
he  was  in  fact  in  extremis,  sufficiently  show 
a  decedent's  sense  of  impending  death,  al- 
though he  also  asked  for  a  doctor.  Milton 
V.  State,  134  Ala.  42,  32  So.  653. 

And  where  deceased  was  in  a  dying  con- 
dition, and  had  several  times  said  that  he 
would  die  from  his  wounds,  and  had  given 
no  indication  of  a  change  of  conviction  on 
this  subject,  the  fact  that  he  hoped  to  live 
until  the  next  dav  was  no  indication  that 
he  did  not  still  regard  himsolf  as  rapidly 
approachinsr  death.  State  v..McCoomer,  79 
S.  C.  63.  no  S.  W.  237. 

Sense  of  impending  death  is  shown  where 
a  decoased,  ten  or  fifteen  minutes  before 
his  death,  said  he  was  going  to  die,  asked 
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the  second  error  com  pin  in  ed  of  relates  to 
the  admission  in  evidence  of  the  dying  dec- 
laration of  Santiago  Eteewa.  The  general 
rules  governing  the  admissibility  of  dying 
declarations  are  too  well  established  to 
need  any  lengtJiy  discussion.  Jn  the  case 
of  Blackburn  v.  State,  98  Ala.  G3,  13  So. 
274,  the  court,  in  discussing  this  question, 
uses  the  following  language:  *'Such  dec- 
lii.iitions  are  not  admissible  unless  they  ap- 
jiiMr  to  iiave  been  made  under  u  sense  of 
cot  tain  and  impending  death.  It  is  not 
wliat  the  court  which  passes  upon  their 
n''inissibility  may  believe  the  character  of 
ti  e  deceased  was;  for,  although  it  may  ap- 
I  eir  to  the  court,  or  to  anyone  capable  of 
t  "nking  rationally,  that  there  was  no  pos- 
sible   hope   of   recovery,    yet   the   question, 


aside  from  that,  is.  What  was  the  state 
of  the  declarant's  mind  when  tlie  declara- 
tions were  made?  Did  he  appreciate  the 
fatal  character  of  his  injury,  and  were  his 
declarations  uttered  under  the  sense  and 
solemnities  of  impending  dissolution?  If 
so,  then,  Svhen  the  death  of  the  deceased 
is  the  subject  of  the  charge,  and  the  cir- 
cumstances the  subject  of  the  dying  dec- 
larations,' they  may  be  admitted  in  evi- 
dence, otherwise  Jiot."  Walker  v.  State,  52 
Ala.  392;  Kilgore  v.  State,  74  Ala.  J;  Ward 
V.  State,  78  Ala.  441;  Hussey  v.  State,  87 
Ala.  121,  6  So.  420.  See  also  Wharton, 
Homicide,  3d  ed.  §§  631,  632,  634,  637;  Un- 
derbill, Crim.  Ev.  §§  102-104,  inclusive;  4 
Enc.   Ev.   pp.   922—930. 


tlat  his  family  be  sent  for,  told  them  he  was 
going  to  die,  and  told  them  good-by,  al- 
though he  had  previously  been  hopeful  since 
he  was  shot,  five  days  before.  Rico  v. 
State,  51  Tex.  Crim.  Rep.  255,  103  S.  W. 
1156. 

Other  cases  holding  the  actual  condition 
and  conduct  of  the  declarant,  together  with 
liis  statements  and  the  fact  that  his  phy- 
sician had  told  him  in  elTect  that  he  could 
not  recover,  to  be  sufficient  evidence  of  a 
sense  of  impending  death,  are:  R.  v.  Louie, 
10  B.  C.  1;  State  v.  Fleetwood  (Del.)  65 
Atl.  772;  State  v.  Dennis,  119  Iowa,  688, 
94  N.  W.  235;  State  v.  Nowells,  135  L.wa, 
53,  109  N.  W.  1016;  Pennington  v.  Com.  24 
Ky.  L.  Rep.  321,  68  S.  W.  451,  12  Am.  Grim. 
Rep.  238;  Boyd  v.  State,  84  Miss.  414,  36 
So.  525;  State  v.  Barnes,  75  N.  J.  L.  420, 
68  Atl.  145;  State  v.  Fuller,  52  Or.  42,  96 
Pac.  456;  Com.  v.  Rhoads,  23  Pa.  Super.  Ct. 
612;  Roberts  v.  State,  48  Tex.  Crim.  Rep. 
378,  88  S.  W.  221;  O'Boyle  v.  Com.  100 
Va.  785,  40  S.  E.  121;  State  v.  Mayo,  42 
Wash.  640,  85  Pac.  251,  7  A.  &  E.  Ann.  Cas. 
881. 

And  these  circumstances,  together  with 
Bending  for  a  priest,  are  sufficient  evidence 
(People  V.  Stacy,  119  App.  Div.  743,  104 
N.  Y.  Supp.  615,  affirmed  in  192  N.  Y.  577, 
85  N.  E.  1114),  although  deceased  stated  in 
answer  to  a  question  before  making  his 
statement  that  he  felt  very  well  (People 
V.  Buettner,  233  111.  272,  84  N.  E.  218,  13 
A.  &  E.  Ann.  Cas.  235). 

In  the  following  cases  a  sense  of  impend- 
ing death  has  been  held  to  be  sufficiently 
evidenced  by  the  character  of  the  declarant's 
wound  or  wounds,  or  the  nature  of  his  ill- 
ness, together  with  statements:  Eirklin  v. 
State  (Ala.)  63  So.  253;  State  v.  Cord, 
167  Cal.  662,  108  Pac.  611;  Harper  v. 
State,  129  Ga.  770,  59  S.  E.  792;  Oliver 
V.  State,  129  Ga.  777,  59  S.  E.  900;  Rowsey 
V.  Cora.  116  Ky.  617,  76  S.  W.  409;  People 
v.  Governale,  193  N.  Y.  581,  80  N.  E.  554; 
Jones  V.  State,  52  Tex.  Crim.  Rep.  303,  124 
Am.  St.  Rep.  1097,  100  S.  W.  345. 

And  these  circumstances,  together  with 
sending  for  a  priest  or  preacher,  have  been 
30  L.R.A.(N.S.) 


held  sufficient,  in  People  v.  Conkiin,  175  M. 
Y.  333,  07  N.  E.  024,  and  State  v.  Head, 
00  S.  C.  510,  39  S,  E.  6. 

In  other  cases  the  circumstances  consid- 
ered have  included  both  the  nature  and 
condition  of  the  injuries  and  the  condi- 
tion and  conduct  of*  the  declarant,  together 
with  his  statements.  Such  cases  are:  Smith 
v.  State,  136  Ala.  1,  34  So.  108;  Walker 
V.  State,  139  Ala.  56,  35  So.  1011;  Parker 
V.  State  (Ala.)  51  So.  260;  People  v.  She- 
hadev,  12  Cal.  App.  648,  108  Pac.  146; 
Weaver  v.  People,  47  Colo.  617,  108  Pno. 
331;  State  v.  Bonar,  71  Kan.  800,  81  Pmc. 
484;  Asher  v.  Com.  28  Ky.  L.  Rep.  1342,  91 
S.  W.  662;  Guest  v.  State  (Miss.)  52  So. 
211 ;  State  v.  Brown,  188  Mo.  451,  87  S.  W. 
519;  State  v.  Kelleher,  201  Mo.  614,  100  S. 
W.  470;  State  v.  Hennessy,  29  Nov.  320, 
90  Pac.  221,  13  A.  &  E.  Ann.  Cas.  1122; 
Nelson  v.  State,  3  Okla.  Crim.  Rop.  408, 
100  Pac.  647;  Hawkins  v.  United  States,  3 
Okla.  Crim.  Rep.  651,  108  Pac.  561;  Keaton 
V.  State,  41  Tex.  Crim.  Rep.  621,  67  S.  W. 
1125;  State  v.  Clark,  64  W.  Va.  625,  63  S. 
E.  402. 

So,  in  Hunter  v.  State,  54  Tex.  Crim, 
Rop.  224,  130  Am.  St.  Rep.  887,  114  S.  W. 
124,  these  circumstances  were  held  to  show 
a  sense .  of  impending  death,  although  a 
brother  of  the  deceased  did  not  think  the 
latter  was  going  to  die  at  the  time  his  dying 
declaration  was  made. 

In  addition  to  those  circumstances,  it 
has  further  appeared  in  some  cases  that  de- 
ceased had  been  told  by  his  physician  tiiat 
he  could  not  live.  Thus,  in  Burton  v.  Com. 
24  Ky.  L.  Rep.  1102,  70  S.  W.  831,  tlie 
court  said:  "The  nature  of  the  wounds, 
the  length  of  time  that  had  elapsed  since  he 
received  them,  the  advice  of  the  physician, 
and  the  condition  of  the  deceased  at  the 
time,  all  taken  too^ether,  must  have  satis- 
fied the  deceased  that   death  was  impend- 

itig." 

Other  somewhat  similar  cases  are:  Peo- 
ple V.  Dobbins,  138  Cal.  094,  72  Pac.  339; 
Fuqua  v.  Com.  24  Ky.  L.  R.  2204,  73  S.  W. 
782,  on  second  appeal  after  new  trial,  118 
Ky.  578,  81  S.  W.  923;   Morgan  v.  State, 
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-  An  examination  of  tlic  evidence  in  tlils 
case  discloses  the  fact  that  the  evidence  up- 
on which  the  admission  of  the  dying  is 
predicated  is  contained  wholly  in  the  testi- 
mony of  Dr.  Dillon,  Mr.  Allen,  and  Mr. 
Bibo,  the  notary  public  who  took  the  state- 
ment. 

Q.  Describe  what  you  found — what  his 
condition  was? 

A.  Well,  1  found  a  wound,  a  bullet  wound, 
supposed  to  have  entered — about—the  point 
of  entrance  about  half  an  inch  to  the  left 
of  the  ensiform  appendage,  and  it  ranged 
downward.  The  bullet  had  left  the  body 
at  about  the  mid  scapular  line,  posteriorly 
just  above  the  brim  of  the  pelvis. 

Q.  Stand  up  and  show  where  it  went  in 
and  went  out. 


A.  (Witness  demonstrating.)  The  bullet 
entered  about  here    (indicating). 

Q.  Yes? 

A.  About  half  an  inch  to  the  left  of  the 
top  of  this  little  cartilage  that  comes  down 
on  the  breast  bone,  and  it  came  out  right 
about  there  (indicating),  just  above  this 
pelvic  bone.  The  wound  where  the  bullet 
had  entered  was  a  small  puncture — apper- 
ture — from  which  there  had  been  little 
blood,  if  any, — external  bleeding, — but  the 
wound  here  was  a  large  gaping  wound  from 
which  there  was  bleeding  when  I  examined 
him.  That  day  there  was  no  intestinal  dis- 
charge; but  the  second  time  I  saw  bim 
t!iere  was  a  discharge  of  the  intestinal  con- 
tents at  the  point  of  exit  of  the  bullet. 
Further  examination  showed  that  there  had 


54  Tex.  Crim.  Rep.  542,  113  S.  W.  034; 
Douglas  V.  State  (Tex.  Crim.  Rep.)  124  S. 
W.  033. 

And  such  circumstances  may  be  sufTicient, 
although  the  deceased  also  used  the  words, 
"I  can't  afford  to  die."  State  v.  Craig, 
300  Mo.  332,  88  S.  W.  841. 

Or  the  words,  "If  I  have  to  die."  House 
▼.  State,  04  Miss.  307,  21  L.R.A.(N.S.) 
840,  48  So.   3. 

A  sense  of  impending  death  is  also  sufli- 
ciently  evidenced  where  the  physicians  have 
told  the  deceased  that  he  was  about  to  die, 
and  he  had  told  his  wife  that  he  was  dying, 
and  to  make  arrangements  about  the  insur- 
ance on  his  life,  and  he  had  received  ex- 
treme unction,  which  is  administered  only 
when  death  is  impending.  R.  v.  Laurin,  6 
Can.  Crim.  Cas.  304. 

And  the  fact  that  a  person  mortally 
wounded  consents  to  be  moved  to  a  sani- 
tarium for  the  satisfaction  of  his  wife 
and  children  is  not  inconsistent  with  his 
'  own  abandonment  of  the  hope  of  recovery, 
as  shown  by  all  the  other  circumstances. 
State  V.  Howard,  320  La.  311,  45  So.  200. 

Circumstances  in  the  absence  of  statement. 

In  some  cases,  as  in  Territory  v.  Eagle, 
it  does  not  appear  that  the  dying  person 
made  any  statement  tending  to  show  that 
he  knew  his  danger  or  was  conscious  of 
his  impending  death.  It  is  not  es5«ential, 
however,  that  he  should  have  made  any 
statement  or  given  uttorance  to  language 
expressive  of  a  sense  of  impending  death, 
but  this  may  be  inferred  by  deceased's  con- 
duct and  deportment,  his  apparent  condi- 
tion, involving  the  nature  and  extent  of 
the  wounds  inflicted,  being  obviously  such 
that  he  must  have  felt  and  known  that  he 
could  not  survive,  and  the  communications 
made  to  him,  if  any,  especially  by  his 
medical  advisers,  if  assented  to  or  under- 
standinply  acquiesced  in  bv  him.  State  v. 
Gray,  43  Or.  440,  74  Pac.  927. 

So,  in  the  absence  of  any  statement  show- 
ing deceased's  state  of  mind,  a  sense  of  im- 
pending death  has  boon  inferred  in  the  fol- 
lowing cases,  from  the  circumstances  indi- 
ca  ted : 
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— character  of  wound  and  deceased's  con- 
dition and  conduct.  Newberry  v.  State,  68 
Ark.  355,  58  S.  W.  351;  Jones  v.  State,  88 
Ark.  570,  115  S.  W.  166; 

— nature  of  wound  and  information  by 
physician,  acquiesced  in  by  decedent.  Jar- 
vis  V.  State,  138  Ala.  17,  34  So.  1026; 

— information  by  physician  and  father, 
impliedly  acquiesced  in.  Stevens  y.  State, 
138  Ala.  73,  35  So.  122. 

So,  a  sense  of  impending  death  is  shown 
where  deceased  was  told  by  his  physician 
that  he  could  not  recover  unless  by  a  rare 
chance,  after  a  surgical  operation,  where- 
upon he  made  a  statement,  and  within  a 
few  minutes  thereafter  died,  although  he 
agreed  to  submit  to  the  operation.  State 
V.  Thompson,  49  Or.  46,  124  Am.  St.  Rep. 
3015,  88  Pac.  583. 

And  likewise,  where  deceased  was  in  fact 
dying  from  a  gunshot  wound,  had  been  in- 
formed that,  in  the  opinion  of  his  physician, 
he  could  survive  but  a  few  hours,  and  it 
appears  from  the  testimony  of  an  inter- 
preter that  he  realized  and  apprehended  hia 
condition  and  the  imminence  of  death.  State 
V.  Ju  Nun,  53  Or.  3,  07  Pac.  06,  affirmed  on 
rehearing  in  53  Or.  8,  08  Pac.  533. 

In  very  few  cases  is  there  an  entire  ab- 
sence of  anything  in  deceased's  conduct  or 
that  of  those  present,  and  of  a  physician's 
advice,  as  well  as  of  any  statement  of  de- 
ceased, tending  to  show  his  state  of  mind, 
as  in  Territory  ▼.  Eagle,  -making  it  neces- 
sary to  infer  a  sense  of  impending  death 
merely  from  the  character  of  the  wound 
and  his  physical  condition. 

But  in  Jones  v.  State,  330  Ga.  274,  60  S. 
E.  840,  it  was  held  that  the  circumstances 
were  sufficient  to  make  a  prima  facie  show- 
ing of  deceased's  sense  of  impending  death, 
where  it  appeared  that  he  had  just  been 
shot  through  the  heart,  and  was  found  lying 
prostrate  on  the  ground,  was  scarcely  able 
to  move,  never  spoke  again,  and  died  in 
fifteen  or  twenty  minutes. 

On  the  other  hand,  "where  the  question  is 
one  of  life  and  death  to  a  man  who  has 
been  suddenly  stricken  down,  who  has  still 
something  to  live  for,  and  whose  mind  is 
busy   with   the   idea   of   prosecuting   those 
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been  marked  internal  hemorrhage.  The  ab- 
domen was  markedly  distended.  His  tem- 
perature was  subnormal,  about  96,  I  think. 
His  heart  action — the  heart  was  rather 
rapid,  about  88  to  90,  varying.  The  man  was 
conscious,  but  in  a  rather  semiconscious,  or 
rather  dazed  condition.  He  was  net  fully 
normal.  He  vomited  blood;  vomited  all  the 
nourishment  we  could  give  him,  and  even 
vomited  water,  and  later  he  developed  an 
almost  incessant  hiccough,  or  rather,  it 
would  come  on  and  last  for  probably  thirty 
minutea  or  an  hour,  and  then  subside  for  a 
little  while  and  then  return  again. 

Q.  Can  you  state  from  the  course  and 
direction,  or  from  the  point  of  entrance 
and  point  of  exit  of  the  bullet,  what  organs 
were  traversed  by  the  bullet? 


A.  Not  absolutely.    •    s    • 

Q.  From  that  examination  of  him  and 
your  attendance  upon  him,  state,  if  you 
can,  what  was  the  cause  of  his  death? 

A.  I  think  the  chief  lesion,  or  chief  cause 
of  death,  was  peritonitis,  due  to  the  bullet 
wound. 

Q.  The  primary  cause  of  death,  then, 
was  the  bullet  wound? 

A.  The  bullet  wound;  yes,  sir. 

Q.  What  was  your  professional  opinion 
as  to  the  character  of  the  wound — that  is, 
as  to  whether  it  was — it  would  be  fatal  or 
not,  when  you  first  saw  him? 

A.  I  told  his  friends  that  I  thought  he 
would  die  in  a  few  days. 

Nowhere  in  this  testimony  does  it  appear 


by  whom  he  has  been  injured,  proof  that ' 
the  last  spark  of  hope  has  left  his  breast 
can  hardly  be  considered  convincing  unless 
it  comes  in  the  form  of  a  specific  admission 
to  that  effect,  by  word  or  sign  from  the 
man  himself,  since  no  one  else  can  know." 
State  V.  Daniels,  135  La.  59,  38  So.  894. 

And  a  sense  of  impending  death  is  not 
shown  by  deceased's  mere  assent,  when 
asked  by  a  physician  if  he  did  not  recog- 
nize that  he  was  in  a  critical  condition. 
Phillips  ▼.  State,  60  Tex.  Crim.  Rep.  127, 
94  S.  W.  1051. 

Expressions  of  physician's  opinion. 

As  seen  in  many  of  the  above  cases,  the 
fact  that  a  physician  had  expressed  to  the 
declarant  his  opinion  that  the  latter  could 
not  recover  is  admissible  in  evidence  as  a 
circumstance  tending  to  show  that  deceased 
was  conscious  of  approaching  death. 

So,  in  Com.  v.  Rhoads,  23  Pa.  Super.  Ct. 
512,  the  court  said:  ''His  own  belief  in  his 
impending  death  was  confirmed  by  tlie  state- 
ments to  him  of  the  surgeon." 

Other  cases  relying  upon  the  expres- 
sion of  the  physician's  opinion  to  the  de- 
ceased, together  ^ith  statements  of  the  lat- 
ter, as  showing,  his  sense  of  impending 
death,  are  Jackson  v.  State,  94  Miss.  63, 
47  So.  502;  State  v.  McMullin,  170  Mo.  608, 
71  S.  W.  221. 

And  a  sense  of  impending  death  may  be 
sufficiently  shown  by  evidence  of  surgeons* 
advice  to  deceased  that  he  could  not  live, 
and  statements  of  the  latter,  showing  his 
concurrence  in  their  views,  although  the 
wife  of  deceased  denies  that  deceased 
thought  he  was  going  to  die.  State  v. 
Parker,  172  Mo.   191,   72   S.  W.  650. 

But  it  is  not  necessary  that  a  physician 
should  have  told  deceased  he  was  going  to 
die.  Grant  t.  State,  118  Ga.  804,  45  S.  E. 
603. 

And  in  State  ▼.  Boggan,  133  N.  C.  761, 
40  S.  E.  Ill,  statements  of  deceased,  after 
hia  doctors  had  told  him  that  his  wound 
would  very  probably  prove  fatal,  though 
they  extended  some  hope  that  he  might  be 
saved  by  means  of  an  operation,  were  held 
to  show  an  absence  of  all  hope. 
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So,  in  State  v.  Brady,  124  La.  951,  50  So. 
806,  the  court  said:  'Thysicians  do  not 
always  impress  their  patients  in  assuring 
tliem  that  there  is  hope  .  .  .  That  phy- 
sicians and  others  have  hope  does  not  affect 
the  admissibility  of  the  declaration  if  the 
dying  man  had  no  hope." 

On  the  other  hand,  physicians  do  not  al- 
ways impress  their  patients  with. their  opin- 
ions that  there  is  no  hope.  So,  although 
a  decedent  said  at  the  time  that  he  believed 
he  was  fatally  shot,  and  he  was  in  fact 
dangerously  wounded,  and  although  he  was 
later  told  by  one  of  his  doctors  that  he 
was  bound  to  die,  but  then  said  in  answer 
to  a  question  that  he  did  not  know  that  he 
realized  how  mortally  wounded  he  was,  his 
sense  of  impending  death  thweafter  was 
held  not  to  be  sufficiently  evident.  Craven 
V.  State,  49  Tex.  Crim.  Rep.  78,  122  Am. 
St.  Rep.  799,  90  S.  W.  311. 

Aside  from  the  cases  where  evidence  of  the 
physician's  opinion  as  to  decedent's  condi- 
tion, communicated  to  the  decedent,  is  ad- 
missible as  tending  to  show  the  latter's 
state  of  mind,  such  opinion,,  when  not  com- 
municated to  the  deceased,  may  be  given 
in  evidence  to  show  that  deceased  was  actu- 
olly  in  a  condition  from  the  very  nature  of 
which  he  either  would  or  would  not  have 
a  sense  of  impending  death.  Heningburg 
V.  State,  153  Ala.  13,  45  So.  246;  Gipe  v. 
State,  165  Ind.  433,  1  L.R.A.(N.S.)  419, 
112  Am.  St.  Rep.  238,  75  N.  E.  881;  Newton 
V.  State,  51   Fla.  82,  41  So.  19. 

Sending  for  physician. 

The  effect  of  showing  that  the  deceased 
asked  for  a  physician  seems  to  depend  large- 
ly upon  the  other  circumstances  of  the 
case.  A  "request  made  by  the  deceased  for 
a  physician's  aid  may,  in  connection  with 
his  other  expressions  and  the  circumstances, 
be  regarded  as  indicating  a  hope  of  cure. 
.  .  ,  But  not  necessarily  so,  since  a  phy- 
sician may  be  desired  merely  to  alleviate 
pain,  or  other  purpose  than  to  prolong  life. 
.  .  .  Taken  in  connection  with  the  p'*oof 
that  the  dece.ised  was  in  fact  in  extremia 
while  speaking  them,  the  expressions  of 
belief  as  to  his  condition  are  not  controlled 
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that  Dr.  Dillon  told  Eteewa  of  his  condition, 
or  in  his  presence,  in  any  manner,  indi- 
cated that  Eteewa  could  not  recover.  • 

Mr.  Allen  testified  as  to  the  character  of 
the  wound  to  the  same  general  cfTect  as  did 
Dr.  Dillon,  and,  in  addition  tliercto,  testi- 
fied with  reference  to  what  was  said  and 
done  in  the  presence  of  Eteewa  at  the  time 
of  the  taking  of  the  deposition,  as  follows: 

A.  It  was  only  a  few  words.  I  was  only 
there  just  a  short  time,  and  1  toUl  him 
that  I  was  going  hack.  I  made  up  my  mind 
to  send  for  a  notary  or  bring  a  notary  at 
once  and  take  his  statement.  I  told  him  I 
would  be  back  in  an  hour  or  so.  I  sent  a 
messenger  for  Mr.  Bibo  and  returned  to 
McCarty's  in  an  hour  or  so — two  or  three 
hours,  and  he  made  a  second  statement 
similar  to  the  first  one. 

The  Court:     That  was  to  Mr.  Bibo? 

A.  Yes;  to  Mr.  Bibo,  and  I  was  present. 

Q.  You  were  present? 

A.  I  was  present.  I  told  him  that  I  was 
going  to  bring  a  justice  of  the  peace,  or 
Mr.  Bibo. 


Q.  There  was  nothing  said  directly  as  to 
whether  he  would  get  well  or  would  not? 

A.  No,  sir;  I  did  not  mention  it  to  him. 

Q.  How  was  his  condition  the  second  time 
as  compared  with  the  first? 

A.  Well,  about  tlie  same,  as  far  as  I 
could  see,  he  had  taken  no  nourishment  or 
anything  of  the  sort.  They  told  me — about 
the  same,  and  I  did  not  see  any  material 
dilTerence  in  the  length  of  time. 

Q.  Was  this  statement  supposed  to  be 
after  the  doctor  had  been  there? 

A.  The  doctor  was  there  at  the  same  time 
— at  my  first  visit.  The  doctor  lived  in 
I^guna  and  went  home.  I  returned  with 
Mr.  Hunt  and  Mr.  Bibo.  Mr.  Bibo  met  me 
there  The  doctor  and  I  were  there  together 
on  other  matters. 

Q.  Mr.  Allen,  from  your  observation  of 
his  condition  at  the  time  that  Mr.  Bibo  was 
there,  what,  if  any,  opinion  did  you  form 
as  to  whether  he  would  live  or  die?     •     •     , 

A.  I  thought  he  would  die. 

Q.  Describe  his  appearance,  and  what  in- 
dications there  were  that  led  you  to  the 
opinion. 


by  his  request  for  a  doctor."  Milton  v. 
State,   134  Ala.  42,  32  So.  653. 

"'The  fact  that  he  asked  that  the  doctor 
be  sent  for  was  not,  in  itself  and  alone, 
sufficient  to  affect  the  admissibility  of  the 
declarations  under  the  predicate.  It  was 
shown  that  he  was  at  the  time  suffering 
with  severe  pain  .  .  .  and  it  was  nat- 
ural that  he  should  want  the  doctor  to 
allay  his  sufferings."  Pitts  v.  State,  140 
Ala.  70,  37  So.  101. 

"His  desire  to  reach  a  physician  was 
doubtless  only  to  relieve  present  pain." 
State  v.  Kuhn,  117  Iowa,  216,  90  N.  W. 
733. 

The  words  "send  for  the  doctor"  are  not 
an  indication  of  hope.  "It  often  happens 
that  dying  men  wish  to  see  a  phj'sician  in 
order  to  obtain  some  relief  from  pain.  The 
mere  desire  to  see  a  physician  does  not  re- 
but the  declarfition  that  he  was  shot  to 
death."  State  v.  Bordelon,  113  La.  090, 
37   So.  603. 

In  Hawkins  v.  State,  98  Md.  355,  57  Atl. 
27,  the  court  said:  "To  assume  in  the  face 
of  all  the  testimony  in  this  case  that  her 
cry  for  relief  disproved  the  sincerity  of  her 
statement  that  she  knew  she  was  dying 
would  be  to  deny  to  her  the  privilejrc  of 
asking  the  alleviation  of  what  the  doctor 
said  he  knew,  as  soon  as  he  saw  her,  was 
intense  agony." 

But  where  the  deceased,  at  and  after  the 
time  of  making  certain  declarations,  was 
going  about,  and  later  rcqiicstod  that  a 
physician  be  sent  for.  his  sense  of  impend- 
ing death  was  not  snfTlciently  shown,  thoiiirh 
he  afterwards  said  he  was  about  to  die. 
Brown  v.  Com.  20  Kv.  L.  Rep.  1209,  83  S. 
W.  04. 'J. 

In  Bilton  v.  Territory,  1  Okla.  Crim.  Rep. 
606,  99  Pac.  103,  sending  for  additional 
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medical  aid  was  said  to  show  hope  of  re- 
covery. 

And  though  deceased  said  he  thought  he 
was  going  to  die,  yet  if  he  eagerly  asked 
a  physician  what  he  thought  of  the  case, 
ana  on  his  advice  started  on  a  journey  to  a 
distant  city  for  an  operation  as  being  his 
one  chance  of  recovery,  his  sense  of  im- 
pending death,  without  any  hope  of  recov- 
ery, is  not  sufTicientlv  shown.  State  ▼. 
Gianfala,  113  La.  403,  37  So.  30. 

Sending  for  priest,  etc. 

"The  expression  of  the  desire  of  the  de- 
ceased for  the  consolations  of  religion,  and 
especially  when  the  particular  religion  or 
church  of  the  deceased  provides  for  the  ad- 
ministering of  certain  rites  to  its  members 
when,  and  only  when,  they  are  actually  in 
articulo  mortis j  has  always  been  regarded 
by  the  courts  as  one  of  the  strongest  proofs 
that  the  deceased  is  in  that  condition  of 
mind  which  is  requisite  to  the  admission 
in  evidence  of  his  statements  as  dying  dec- 
larations." People  V.  Buettner, '  233  111. 
272,  84  N.  E.  218,  13  A.  &  E.  Ann.  Cas. 
235. 

So,  in  the  following  cases,  sending  for  a 
priest  or  preacher,  or  a  req\iest  that  one 
be  sent  for,  has  boon  held  to  be  evidence 
tonding,  in  connection  with  other  circum- 
stanops,  to  show  a  sense  of  impending 
death:  State  v.  Kollehcr,  201  Mo.  614.  100 
S.  W.  470:  People  v.  Conklin,  175  N.  Y. 
333,  07  N.  E.  024;  People  v.  Stacev,  119 
App.  Div.  743,  104  N.  Y.  Supp.  615,  af- 
firmed in  102  N.  Y.  577,  85  N.  E.  1114; 
State  v.  Head,  60  S.  C.  516.  39  S.  E.  6. 

And  in  R.  v.  Laurin,  6  Can.  Crim.  Cas. 
104,  the  fact  that  deceased  had  received  ex- 
treme unction,  which  is  administered  only 
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A.  Well,  his  ghastly  appearance — ^liis  face, 
and  his  pulse  was  very  weak. 

Q.  Anything  else  about  his  appearance 
that  you  noted  specially  at  that  time? 

Hie  Court:  What  appearance  of  blood 
about  him? 

A.  Very  little  of  it  on  the  outside,  I 
think.  lie  was  bleeding  internally — very 
little  on  the  outside.  He  had  the  same 
shirt  on  when  he  was  shot — supposed  to  be. 
The  hole  was  in  the  shirt  in  both  sides. 
He  was  in  his  shirt  sleeves.  It  was  warm 
weather. 

Q.  At  any  time  when  you  were  with  him 
did  you  notice  any  vomiting? 

A.  Yes,  sir;  later  in  that  day. 

Q.  Not  either  of  those  times? 

A.  No,  sir;  I  did  not  notice  him  vomiting. 

Mr.  Bibo  had  no  conversation  with  Eteewa 
other  than  the  direct  questions  shown  in 
the  dying  declaration,  and  did  not  at  any 
time  ask  Eteewa  as  to  his  condition  or  his 
hope  or  lack  of  hope  of  recovery.  There 
was  nothing  in  the  dying  declaration  it- 
self to  indicate  the  state  of  mind  of  the 


deceased  at  the  time  the  declaration  was 
made.  From  an  examination  of  the  testi- 
mony, it  nowhere  appears  that  Santiago 
Eteewa  indicated  at  any  timq,  by  word  of 
mouth  or  otherwise,  that  he  realized  his 
condition,  and  had  surrendered  all  hope 
of  recovery.  Under  the  foregoing  evidence, 
it  then  becomes  necessary  to  determine 
w^hether  the  dying  declaration  of  Santiago 
Eteewa  was  made  under  the  sense  of  im- 
pending death,  and  thereby  became  admis- 
sible under  the  rule  heretofore  stated. 
There  being  no  expressions  from  Eteewa 
himself  from  which  this  can  be  determined, 
and  nothing  in  his  conduct  at  the  time  the 
declaration  was  made  from  which  it  may 
be  inferred  that  he  was  conscious  of  his 
condition,  and  no  communications  having 
been  made  to  him  by  his  medical  adviser 
or  friends  which  were  assented  to  or  under- 
stand ingly  acquiesced  in  by  him,  we  must 
rely  solely  upon  the  terrible  character  and 
extent  of  the  wound  inflicted  in  determining 
whether  Eteewa  was  under  the  sense  of 
impending  death  at  the  time  he  made  the 
declaration  admitted  in  evidence  as  a  dying 


when  death  is  impending,  was  held  to  be 
one  circumstance  showing  a  senseT  of  im- 
pending death. 

Arranging  business. 

Another  circumstance  tending  strongly 
to  show  a  sense  of  impending  death  on  the 
part  of  the  deceased  is  his  arranging  busi- 
ness matters.  Thus,  in  People  v.  Shehadey, 
32  Cal.  App.  648,  108  Pac.  146,  the  fact 
that  deceased  gave  directions  for  the  di- 
vision of  his  estate  was  one  element  of  the 
evidence  of  his  sense  of  impending  death. 

So,  in  State  v.  Colvin,  226  Mo.  446,  120 
S.  W.  448,  deceased's  sense  of  impending 
death  was  evidenced  in  part  by  the  fact  that 
he  sent  in  the  night  for  a  neighbor  to  write 
his  will,  which  he  thereupon  executed. 

And  calling  a  lawyer  and  makin":  a  will 
disposing  of  his  property,  and  telling  his 
wife  what  to  do  about  managing  his  busi- 
ness, etc.,  were  among  the  circumstances 
showing  sense  of  impending  death  in  Crock- 
ett v.  State,  45  Tex.  Crim.  Rep.  276,  77 
8.  W.  4. 

Conclusion  of  witness. 

In  Delaney  v.  State,  148  Ala.  586,  42 
So.  815,  it  was  held  that  a  sense  of  impend- 
ing death  cannot  be  shown  by  the  bare  con- 
clusion of  a  witness  that  "deceased  knew 
he  was  going  to  die  in  a  short  time.''  A 
witness  cannot  "testify  that  another 
knew  or  did  not  know  a  certain  fact,  but 
must  detail  the  facts  from  which  such  con- 
clusion is  drawn." 

In  Davis  v.  State,  120  Ga.  843,  48  S.  E. 
305.  however,  a  sense  of  impending  death 
on  the  part  of  deceased  was  held  to  be  suf- 
ficiently shown  to  admit  a  dying  declara- 
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tion,  by  testimony  of  a  witness  that  "he 
realij^ed    that    he    was   mortally   wounded." 

And  in  some  other  cases  this  class  of 
evidence  seems  to  have  been  admitted.  Thus, 
in  Lang  v.  State  (Ala.)  62  So.  340,  a  wit« 
ness  testified  that  deceased  knew  he  was 
going  to  die,  and  that  witness  did  not  en- 
courage deceased,  but  told  him  he  thought 
he  would  die;  and  this,  together  with  evi- 
dence that  deceased  said  that  he  was  killed 
and  bound  to  die,  was  held  to  show  a  sense 
of  impending  death  on  the  part  of  the  de- 
ceased. 

And  in  Lewis  v.  State,  48  Tex.  Crim. 
Rep.  614,  89  S.  W.  1073,  a  sense  of  im- 
pending death  was  shown  by  testimony  of 
the  inotlier  of  deceased  tl»at  slie  was  with 
liim  for  three  days  previous  to  his  death, 
and  that  he  realized  tliat  he  was  going  to 
die,  and  stated  he  was  conscious  of  ap- 
proaching dciith,  and  had  no  hope  of  recov- 
ery. 

So,  in  State  v.  Ju  Nun,  53  Or.  1,  97  Pac. 
06,  alTirnicd  on  rehearing  in  53  Or.  8,  98 
Pac.  513,  testimony  of  an  interpreter  that 
deceased  realized  and  apprehended  his  con- 
dition and  the  imminence  of  death  was  re- 
lied on  in  part  to  show  the  latter's  sense 
of  impending  death. 

And  wliere  the  witness  to  whom  deceased's 
statement  was  made  said  he  did  not  think 
deceased  realized  that  he  was^  going  to  die, 
a  sense  of  impending  death  was  held  not 
to  have  been  shown  by  evidence  tliat  de- 
ceased, on  tlie  way  to  tlie  hospital,  said.  "1 
am  done  for,"  an^  that  upon  arrival  tliere 
the  physician  told  him  "his  chances  were 
pretty  slim."  People  v.  Hayes,  9  Cal.  App. 
301,  99  Pac.  386.  A.  C.  W. 
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declaration.  In  discussing  this  question,  2 
Wigmore  on  Evidence,  §  1442,  says:  "In 
ascertaining  this  consciousness  of  approach- 
ing death,  recourse  should  naturally  be  had 
to  all  the  attending  circumstances.  It  has 
been  contended  that  only  the  statements  of 
the  declarant  could  be  considered  for  this 
purpose,  or,  less  broadly,  the  nature  of  the 
injury  alone  could  not  be  suflicient;  i.  e., 
in  effect,  that  the  declarant  must  have 
shown  in  some  way  by  conduct  or  language 
that  he  knew  he  was  going  to  die.  This, 
however,  is  without  good  reason.  We  may 
avail  ourselves  of  any  means  of  inferring 
the  existence  of  such  knowledge;  and,  if  in 
a  given  case,  the  nature  of  the  wound  is 
such  that  the  declarant  must  have  realized 
his  situation,  our  object  is  sufficiently  at- 
tained. Such  18  the  settled  judicial  atti- 
tude." See  also  Gipe  v.  State,  IGo  Ind.  433, 
1  L.R.A.(N.S.)  421,  112  Am.  St.  Rep.  238, 
75  N.  E.  881.  This  seems  to  have  been  the 
well-settled  rule  in  England  also.  In  John's 
Case,  as  reported  in  1  East,  P.  C.  357,  358, 
it  appears  that  it  was  the  unanimous  opin- 
ion of  the  judges  that  "if  a  dying  person 
either  declare  that  he  knows  his  danger,  or 
it  is  reasonably  to  be  inferred  from  the 
wound  or  state  of  illness  that  he  was  sen- 
sible of  his  danger,  the  declarations  are 
good  evidence."  See  also  R.  v.  Woodcock,  1 
Leach,  C.  L.  503;  Anthony  v.  State,  Meigs, 
265,  33  Am.  Dec.  143;  McLean  v.  State,  16 
Ala.  672;  Hill  v.  Com.  2  Gratt.  595,  608;  3 
Russell,  Crimes,  9th  American  from  4th 
London  ed.  p.  250.  And  see  Green  v.  State, 
354  Ind.  655,  57  N.  E.  637;  John's  Case, 
1  East,  P.  C.  358,  supra;  Donnelly  v.  State, 
26  N.  J.  L.  463;  Starkey  v.  People,  17  111. 
17;  1  RoBcoe,  Crim.  Ev.  37;  1  Bishop,  New 
Crim.  Proc.  1212;  1  Elliott,  Ev.  355.  In 
the  case  of  Mattox  v.  United  States,  146 
U.  S.  140,  151,  36  L.  ed.  917,  92],  13  Sup, 
Ct.  Rep.  50,  the  court  commented  upon  and 
approved  this  doctrine.  See  also  Wharton, 
Homicide,  3d  ed.  §  634.  In  the  case  at  bar 
it  appears  that,  on  the  day  the  declaration 
was  made,  the  doctor  examined  the  wounds 
of  Santiago  Eteewa  and  pronounced  the 
same  fatal.  From  his  testimony  (quoted 
supra)  it  appears  that  the  wound  was  of 
such  a  terrible  nature  and  character  that 
his  symptons  as  to  vomiting,  internal  bleed- 
ing, subnormal  temperature,  rapid  pulse, 
distended  abdomen,  and  later  the  excretions 
from  the  wounds,  were  of  such  a  serious 
and  dangerous  nature  that  it  must  be  in- 
ferred therefrom  that  Eteewa  was  conscious 
of  his  condition  and  under  the  sense  of 
impending  death  at  the  time  the  statement 
wa#  made.  In  the  case  of  Anthony  v.  State, 
supra,  the  court  used  tlie  following  lan- 
guage: "If  the  danpfcrous  nature  and  char- 
acter of  the  woimd,  the  state  and  illness 
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of  the  party,  her  sinking  condition,  and  her 
statement  of  extreme  sufTering,  and  of  those 
symptons  which  ysually  precede  death,  are 
circumstances  from  which  in  any  case  the 
consciousness  of  danger  can  be  collected, 
they  exist  in  the  present  case,  and  would 
justify  the  inference  of  such  consciousness." 
The  facts  in  this  case,  therefore,  can  lead 
to  but  one  conclusion;  viz.,  that  the  state- 
ment of  Santiago  Eteewa  was  made  under 
the  sense  of  impending  death,  and  properly 
admitted   as  a  dying  declaration. 

The  appellant  also  assigns  as  error  the 
taking  of  the  dying  declaration  to  the 
jury  room,  over  the  objection  of  appellant. 
This  dying  declaration  had  been  reduced  to 
writing  and  introduced  in  evidence.  The 
supreme  court  of  Washington,  in  passing 
upon  this  point  under  a  statute  similar  to 
ours,  in  the  case  of  State  v.  Moody,  18 
Wash.  170,  51  Pac.  359,  says:  "Again,  it 
is  claimed  that  the  court  erred  in  allowing 
the  dying  declaration  to  go  to  the  jury 
room  for  the  investigation  of  the  jury,  over 
the  objections  of  the  appellant.  We  think, 
without  any  question,  that  thit  was  reversible 
error.  The  statute  does  not  permit  wit- 
nesses 0/  depositions  to  go  to  the  jury  room, 
and  for  the  very  best  of  reasons.  And  cer- 
tainly the  dying  declaration  is  in  substance 
a  deposition  of  a  witness;  the  solemnity  of 
the  occasion  simply  taking  the  place  of  the 
oath  which  is  ordinarily  administered  to  a 
witness  who  subscribes  to  a  deposition.  No 
cases  are  cited  on  this  proposition,  but  we 
think  it  so  plainly  falls  within  the  ban  of 
the  statute  and  of  the  law  that  the  citation 
of  authorities  is  unnecessary."  The  dying 
declaration  in  this  case  contains  all  of  the 
evidence  of  the  deceased,  and  it  would  ap- 
pear to  us  that  the  reasoning  of  the  court 
in  the  case  cited  supra  is  sound.  Our  stat- 
ute provides  as  follows:  "When  the  jury 
retires  to  consider  its  verdict,  it  shall  be 
allowed  to  take  the  pleadings  in  the  cause, 
the  instructions  of  the  court,  and  any  in- 
struments of  writing  admitted  as  evidence, 
except  depositions."  N.  M.  Comp.  Laws 
1897,  §  3002.  It  would  not  be  contended 
for  a  moment  that  a  witness  could  be  in- 
troduced into  the  jury  room  after  the  case 
liad  been  closed.  The  same  argument  would 
apply  witli  equal  force  to  the  deposition 
of  a  witness,  and  under  the  rule  laid  down 
in  the  Washington  case  cited  supra,  a  dying 
declaration  has  all  of  the  essential  char- 
acteristics of  a  deposition.  If  permitted  in 
the  jury  room  for  examination  and  investi- 
gation by  the  jurors,  being  all  of  the  evi- 
dence of  tl»at  partic\ilar  witness,  it  gives 
undue  prominence  and  weight  to  the  evi- 
dence of  tlie  deceased,  and  clearly  comes 
witliin  the  ban  of  the  statute  cited  supra. 

The  appellant  also  assigns  as  error  the 
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fact  that  lie  was  arraigned  at  the  court- 
house in  Bernalillo  county,  ouifide  of  the 
county  of  Valencia,  the  county  where  appel- 
lant was  indicted,  and  where  the  homicide 
occurred.  The  circumstances  surrounding 
this  arraignment  appear  in  the  statement  of 
facts.  In  view  of  the  fact  that  the  case 
must  be  reversed  and  remanded  for  a  new 
trial  below,  and  that  the  alleged  irregula- 
rity will  doubtless  be  obviated  upon  the  fur- 
ther proceedings  in  the  cause,  we  do  not  find 
it  necessary  to  pass  upon  this  assignment. 

Two  other  assignments  of  error  were 
made  by  the  appellant,  both  of  which,  in  the 
opinion  of  the  court,  were  serious,  but  in- 
asmuch as  they  will  not,  in  all  probability, 
arise  upon  a  retrial  of  this  case,  the  court 
declines  to  discuss  aid  pass  upon  the  same. 

For  the  reasons  above  stated,  the  cause 
is  reversed  and  remanded  for  a  new  trial; 
and  it  is  so  ordered. 


Pope,  Ch.  J.,  and  Parker,  McFle,  and 
3feohem,  JJ.,  concur.  Abbott,  J.,  having 
tried  the  case  below,  did  not  participate  in 
this  opinion. 


GEORGIA  SUPREME  COURT. 

SOUTHERN    RAILWAY  COMPANY,  Plif. 

in   Err., 
v. 

G.    W.    WALLIS. 

(133  Ga.   653,  66  S.  E.  370.) 

Carrier  «•  duty  to  stop  at  fla^  station 
^demurrers  overruled  —  error. 

1.  A  railway  company  is  bound  to  stop 
its  passenger  trains  in  response  to  proper 
signals  at  a  flaj?  station  at  which  it  is  in 
the  habit  of  stopping  trains  of  that  char- 
acter. 

(a)  There  was  no  error  in  overruling 
the  special   demurrers. 

Same  —  operation  of  trains  on  Sunday 
—  work  of  necessity. 

2.  The  general  assembly,  by  enactments 
codified  in  Penal  Code  1895,  §'420,  wherein 
the  ninninGT  of  the  freight  and  excursion 
train's  on  Sunday  is  made  a  misdemeanor, 
and  wherein  regular  trains  for  the  carrying 
of  the  mails  or  paasen«rers  are  expressly 
excepted  from  its  provisions,  gave  expres- 
sion to  public  policy  as  to  the  legality  of 
nmning  the  excepted  trains  on  Sunday,  and 
a  legislative  construction  that  the  running 
of  regular  mail  and  passenger  trains  comes 
within  the  exception  of  Penal  Code  ISO."). 
5  422,  which  makes  it  a  misdemeanor  for 
any  person  to  pursue  his  ordinary  calling 
on' the  Sabbath  day,  works  of  necessity  and 
charity  excepted. 

Headnotes  bv  Evans,  P.  J. 
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Trial  —  instructions  —  confusion. 

3.  In  a  suit  for  damages  alleged  to  have 
been  occasioned  by  the  negligence  of  a 
defendant  railroad  company,  a  charge  "that 
the  plaintiff  must  further  show  that  his  in- 
jury, if  any,  was  not  caused  by  his  own  neg- 
ligence, and  that  he  could  not  have  avoided 
the  injury  by  the  exercise  of  ordinary  care 
and  diligence,"  is  not  open  to  the  criticism 
that  it  confused  and  blended  §§  2322  and 
3830  of  the  Civil  Code  of  1895,  to  the  preju- 
dice of  the  defendants. 

Damages  —  excessivcness  —  injury  to 
passenger. 

4.  The  verdict  was  not  excessive. 

(November   20,    1909.) 


Note.  '^Duty  to  give  regxilar  train  serv' 
ice  on  Sunday. 

This  note  does  not  cover  the  question  of 
whether  a  carrier  has  a  right  to  operate 
trains  on  Sunday.  Nor  does  it  cover  the 
question  of  whether  the  operation  of  trains 
is  a  work  of  necessity. 

Where  a  carrier  undertakes  to  operate 
trains  on  Sunday  there  can  be  no  question 
but  that  it  is  bound  to  perform  its  legal 
duties  incidental  thereto.  It  has  been  laid 
down  in  a  number  of  cases,  however,  that 
where  a  carrier  does  not  hold  itself  out  to 
operate  trains  on  Sunday,  it  is  not  bound 
to  do  so. 

Thus,  in  Walsh  v.  Chicago,  M.  &  St.  P. 
R.  Co.  42  Wis.  23,  24  Am.  Rep.  376,  where 
an  action  was  brought  for  failure  to  perform 
a  special  contract  to  transport  plaintiff  to 
a  certain  place  and  return  on  Sunday,  the 
court  said:  "From  this  reference  to  the  al- 
legation of  the  complaint,  it  seems  obvious 
that  it  is  in  reality  an  action  on  contract, 
and  must  be  treated  as  such.  It  is  manifest 
that  the  action  is  not  sustainable  for  a 
breach  of  duty  as  carrier,  because  the  de- 
fendant was  under  no  obligation  to  carry 
the  plaintiff  or  any  other  person  on  its  road 
on  that  day.  It  does  not  run  passenger 
trains  on  Sunday  for  the  accommodation  of 
the  public,  nor  does  it  hold  itself  out  to 
the  world  as  ready  to  engage  in  tne  trans- 
portation of  passengers  on  that  day.  If 
the  plaintiff  had  presented  himself  at  the 
passenger  depot  on  the  morning  of  the  14th 
of  September,  offered  to  pay  the  usual  fare, 
and  insisted  upon  being  carried  to  Water- 
town  that  day,  it  is  very  evident  thai  it 
would  not  have  been  a  breach  of  duty  for 
the  defendant  to  have  refused  to  carry  him. 
The  common  carrier  is  bound  to  transport 
an  individual  upon  being  paid  a  reasonable 
rate  of  fare,  unless  it  has  a  valid  excuse 
for  not  performing  that  duty.  Here  the 
defendant  had  a  perfectly  valid  excuse  for 
not  running  its  passenger  trains  on  Sunday 
(Rev.  Stat.  chap.  183,  §  5),  and  this  was 
doubtless  well  understood  by  the  plaintiff. 
Hence  the  plaintiff  felt  the  necessity  of  count- 
ing upon  an  express  contract  of  carriage  in 
both  counts,  and  of  proving  such  contract, 
in  order  to  maintain  the  action.*' 

So,  in  Merchants'  Wharfboat  Asso.  v. 
20 
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ERROR  to  the  Superior  Court  for  Fayette 
County  to  review  a  judgment  in  plain- 
tiflf'g  favor  in  an  action  brought  to  recover 
damages  for  defendant's  alleged  wrongful 
failure  to  stop  its  train  and  receive  plain- 
tiff as  a  passenger.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Charlton  E.  Battle,  Howell 
Hollis,  and  Blalock  &  Culpepper  for 
plaintiff  in  error. 

Mr.  J.  W.  Wise  for  defendant  in  error. 

Evans,  P.  J.,  delivered  the  opinion  of  the 
court : 

G.  W.  Wall  is  sued  the  Southern  Railway 
Company  for  failing  to  stop  its  train  at  a 
station  and  to  receive  him  as  a  passenger, 
alleging  that  he  was  a  physician,  and  had 
patients  at  Kenwood  and  Helmer,  regular 
stations  on  the  line  of  defendant's  road, 
where  the  defendant's  passenger  cars 
stopped  to  take  on  and  let  off  passengers. 
The  remaining  paragraphs  of  the  petition 
were  as  follows: 


"(4)  That  on  February  2,  1908,  your 
petitioner  was  not  well,  and  went  on  said 
train  to  said  above-named  place  for  the 
purpose  of  seeing  his  patients,  and  to  keep 
from  driving  through  the  country  in  the 
cold  and  bad  weather,  on  account  of  his 
physical  condition. 

"(6)  That  in  the  afternoon  on  said  day 
your  petitioner  went  to  Helmer,  Georgia,  a 
station  on  said  railroad  company's  line,  and 
where  they  take  on  passengers,  and  is  a 
regular  flag  station  for  the  purpose  of  tak- 
ing on  passengers,  for  the  purpose  of 
boarding  said  train,  and  when  said  train 
came,  he,  in  accordance  with  the  rules  of 
the  company  and  the  custom,  flagged  said 
train,  and  tried  to  wave  the  same  down  to 
a  stop  for  the  purpose  of  getting  on  said 
train. 

"(6)  Your  petitioner  shows  that  the 
engineer  on  said  train  saw  him,  and  saw 
him  give  the  signal  to  stop;  but  said  en- 
gineer refused  to  stop  or  notice  your  peti- 
tioner, but  went  on  by  said    station,    and 


Wood,  64  Miss.  661,  60  Am.  Rep.  76,  2  So. 
76,  it  is  implied  that  carriers  are  not 
bound  to  transact  business  on  Sunday,  but 
it  is  held  that  if  they  do  enter  upon  busi- 
ness on  that  day,  they  cannot  protect  them- 
selves for  negligence  because  it  occurred  on 
Sunday.  In  this  case  an  action  was  brought 
against  a  warehouseman  and  forwarder,  to 
recover  for  a  loss  sustained  through  the 
burning  of  goods  while  on  defendant's 
wharf,  awaiting  transportation.  It  ap- 
peared that  the  defendant  had  an  oppor- 
tunity to  forward  the  goods  by  steamer 
on  Sunday,  and  that  if  this  had  been  done, 
the  loss  would  have  been  prevented.  It  also 
appeared  that  defendant  was  accustomed  to 
ship  such  goods  on  Sunday.  The  court  said: 
"By  the  laws  of  this  state  (Code  of  1880, 
§  2949)  the  transaction  of  secular  business 
on  the  Sabbath  is  prohibited  and  made  penal, 
but  the  proviso  to  that  section  is  'that  noth- 
ing in  this  section  shall  apply  to  railroads 
or  steamboat  navigation  in  this  state.'  The 
business  in  which  appellant  was  engaged 
in  reference  to  the  property  of  the  appellees 
was  so  intimately  connected  with  that  of 
steamboat  navigation,  and  so  necessary  to 
it,  as  to  fall  within  the  exception  of  the 
proviso  to  the  statute.  We  do  not  under- 
stand that  a  railroad  company  or  a  steam- 
boat is  bound  to  transact  business  on  the 
Sabbath  merely  because  the  statute  per- 
mits it  to  be  done,  but  if  they  hold  them- 
selves out  to  the  public  as  so  doing,  and 
enter  upon  business  which,  according  to  their 
usages  and  habits,  will  be  transacted  on 
that  day,  they  cannot  shield  themselves  for 
either  misfeasance  or  nonfeasance,  because 
it  was  done  or  omitted  to  be  done  on  the 
Sabbath." 

So,  in  Guinn  ▼.  Wabash,  St.  L.  &  P.  R. 
Co.  20  Mo.  App.  453,  recovery  was  allowed 
for  damage  resulting  from  delay  in  for- 
warding hogs  received  on  Sunday  for  trans- 
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portation.  The  court  here  also  expressed 
an  opinion  that  a  carrier  is  not  bound  to 
transact  business  of  this  kind  on  Sunday. 
It  was  there  said:  "while  the  company 
could  not  lawfully  be  required  to  furnish 
cars  on  Sunday  to  load  the  hogs  and  move 
them,  yet,  having  received  them  into  its 
pens  for  transportation,  the  law  imposed 
upon  it  the  duty  as  a  common  carrier  to 
ship  them  after  that  day  without  unrea- 
sonable delay.  The  gist  of  this  section  is 
the  negligent  delay  m  shipping  the  hogs, 
which  extended  far  beyond  this  Sunday." 

And  where  the  proprietor  of  a  stage 
coach  books  a  passenger  on  Sunday  for 
transportation  on  that  evening,  he  is  liable 
to  the  latter  for  the  amount  paid  by  him 
for  a  post  chaise  to  reach  his  destination 
after  the  proprietor  had  refused  to  make 
the  trip,  because  there  were  no  other  pass- 
engers. Sandiman  v.  Breach,  7  Bam.  ft 
C.  96. 

And  in  Philadelphia  W.  k  B.  R.  Co.  t. 
Lehman,  56  Md.  209,  40  Am.  Rep.  416, 
where  the  plaintiff  sued  to  recover  for  a 
loss  sustained  by  reason  of  the  defendants' 
delay  in  forwarding  cattle  received  by  them 
on  Sunday,  it  was  held  that,  after  accept- 
ance for  transportation,  it  became  the  car- 
riers* duty  to  forward  the  stock  without 
unnecessary  delay,  and  that  if  any  damage 
resulted  from  a  neglect  of  this  duty,  the 
fact  that  they  had  been  received  or  carried 
on  Sunday  would  afford  no  excuse  for  the 
injury.  To  the  same  effect  in  Merritt  ▼. 
Earle,  29  N.  Y.  115,  86  Am.  Dec.  292. 

In  Gauthier  v.  Cole,  17  Fed.  716,  where 
a  contract  was  made  with  the  proprietors  of 
a  steamboat  line  to  send  one  of  its  steamerB, 
in  continuation  of  its  Sunday  trip,  to  a 
specified  place  for  freight,  in  an  action  for 
a  breach,  the  contract  was  held  void. 

J.  T.  W. 
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left  your  petitioner  standing  there  on  the 
ground,  without  any  means  of  conveyance 
for  the  purpose  of  getting  home,  which  acts 
of  said  engineer  petitioner  charges  as 
negligence. 

"(7)  Your  petitioner  says  that  he  had 
no  means  of  conveyance  for  reaching  home, 
and  could  not  ^et  any;  that  it  was  just  at 
night,  cold  and  bad  weather,  dark  and 
muddy  roads,  and  your  petitioner  had  to 
walk  home,  a  distance  of  7  miles,  through 
mud,  water,  and  ice;  and  on  account  of  said 
walk  and  said  exposure  he  was  made  sick 
and  confined  to  his  bed  for  some  time,  caus- 
ing him  severe  pain  and  suflfering,  and  that 
he  has  not  fully  recovered  from  same  up  to 
this  time." 

The  defendant  demurred  generally  and 
specially  to  the  petition.  The  court  over- 
ruled the  demurrers,  and  the  case  was 
tried,  with  the  result  that  the  plaintiff  was 
allowed  $250  as  damages.  The  defendant 
moved  for  a  new  trial,  which  was  refused, 
and  it  excepts. 

1.  The  relevancy  and  pertinency  of  the  al- 
legations in  the  fourth  paragraph  were  chal- 
lenged by  special  demurrer.  The  aver- 
ments of  this  paragraph  are  but  matters  of 
inducement,  introductory  to  the  narrative 
of  the  plaintiff's  cause  of  action.  The  de-* 
fendant  demurred  specially  to  the  fifth 
paragraph,  because  of  a  failure  to  specify 
in  what  way  the  train  was  flagged,  or  what 
custom  or  rule  of  the  company  was  violated. 
The  allegation  of  this  paragraph  is  tanta- 
mount to  saying  that  it  was  the  habit  of 
Uie  defendant  to  stop  its  passenger  train 
at  this  particular  station  whenever  signaled, 
but  that  it  failed  to  do  so  on  this  occasion 
when  flagged.  No  agent  in  the  service  of 
the  company  could  fail  to  know  what  was 
meant  by  this  allegation.  The  defendant 
also  by  special  demurrer  moved  to  strike 
that  portion  of  the  sixth  paragraph  which 
allied  that  the  plaintiff  was  without 
means  of  conveyance  for  the  purpose  of  get- 
ting home,  and  all  of  paragraph  7.  These 
averments  ^escribe  the  circumstances  under 
which  the  plaintiff  found  himself  after  the 
defendant's  train  failed  to  stop,  and  were 
proper  to  be  considered  by  the  jury  in  esti- 
mating his  damages,  if,  under  the  alle- 
gations of  the  petition,  the  plaintiff  was 
entitled  to  recover.  The  rule  is  well  estab- 
lished that  a  railroad  company  is  bound  to 
stop  its  trains  in  response  to  proper  signals 
at  a  flag  station  at  which  it  is  in  the  habit 
of  stopping  trains  of  the  kind  so  signaled. 
San  Antonio  &  A.  P.  R.  Co.  v.  Safford  (Tex. 
Civ.  App.)  48  S.  W.  1106;  Wilson  v.  New 
Orleans  &,  N.  E.  R.  Co.  63  Miss.  352; 
Thomas  v.  Southern  R.  Co.  122  N.  C.  1005, 
30  8.  E.  343^  Morse  v.  Duncan  (0.  C.)  14 
Fed.  396.  Such  is  the  case  made  by  the 
80  Ji.R,A,(N.S.) 


petition,    and    the    general    demurrer    was 
properly  overruled. 

2.  The  defendant  pleaded  "that  the  2d 
day  of  February,  1908  [the  day  the  plain- 
tiff avers  the  train  failed  to  stop],  was 
upon  the  Sabbath  Day,  and  the  defendant 
had  the  right  to  refuse  to  enter  into  a  con- 
tract of  carriage  if  it  desired  to  do  so,  and 
that  it  was  guilty  of  no  breach  of  duty  as 
a  carrier  by  not  stopping  at  said  station." 
The  defendant  contends  that  it  is  under  no 
duty  to  enter  into  any  contract  of  carriage 
on  Sunday,  nor  is  it  under  duty  to  stop  its 
passenger  trains  at  a  particular  station, 
when  run  on  Sunday,  for  the  purpose  of  re- 
ceiving passengers.  This  contention  is  not 
sound.  At  common  law,  contracts  made  on 
Sunday  were  valid  and  enforceable.  Hay- 
den  V.  Mitchell,  103  Ga.  431  (3),  440,  30 
S.  E.  287;  Bishop,  Contr.  2d  ed.  §  536.  Nor 
was  it  a  crime  at  common  law  to  pursue 
one's  ordinary  calling  on  the  Sabbath  Day. 
Bishop,  supra,  §  538;  2  Bishop,  New  Crim. 
Law,  §§  950  et  seq.  By  statute  the  doing  of 
certain  acts  on  the  Sabbath  Day  has  been 
made  penal.  And  a  contract  made  on  the 
Sabbath  Day  in  furtherance  of  a  violation 
of  a  criminal  statute  is  obnoxious  to  public 
policy,  and  will  not  be  enforced.  But  im- 
less  the  contract  is  in  furtherance  of  a 
violation  of  a  criminal  statute,  or  is  pro- 
hibited, it  is  valid  and  enforceable.  San- 
ders y.  Johnson,  29  Ga.  526;  Dorough  v. 
Equitable  Mortg.  Co.  118  Ga.  178,  46  S.  E. 
22;  Red  Cypress  Lumber  Co.  v.  Perry,  118 
Ga.  879,  45  S.  E.  674.  There  is  no  stotute 
in  this  state  prohibiting  a  carrier  from 
running  a  passenger  train  on  the  Sabbath 
Day,  or  prohibiting  it  from  entering  into 
contracts  of  carriage  on  that  day.  By  | 
Penal  Code  1895,  §  420,  it  is  made  penal 
to  run  freight  or  excursion  trains  on  the 
Sabbath  Day;  but  "regular  trains  for  the 
carrying  of  the  mails  or  passengers"  are  ex- 
pressly excepted  therefrom.  The  prohi- 
bition of  Penal  Code  1895,  §  422,  against 
any  person  pursuing  his  business  or  ordi- 
nary calling  on  the  Lord's  Day  when  not  a 
work  of  necessity  or  charity,  does  not  ap- 
ply to  the  running  of  passenger  trains; 
otherwise,  it  would  have  been  idle  for  the 
general  assembly  to  have  made  the  running 
of  an  excursion  passenger  train  on  the  Sab- 
bath Day  an  indictable  offense.  The  two 
sections  (420  and  422)  are  in  pari  materia, 
and  must  be  construed  together.  It  would 
seem  that,  the  general  assembly  having  ex- 
pressly or  by  necessary  implication  legalized 
the  running  of  passenger  trains  on  the 
Sabbath  Day,  the  doing  of  the  work  neces- 
sary thereto  is  to  be  regarded  as  a  "work 
of  necessity."  But,  aside  from  this,  a  rail- 
road company  which  runs  a  regular  passen- 
ger train  on  the  Sabbfith  will  not  be  relieved 
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of  the  performance  of  its  legal  duties  inci- 
dental thereto. 

3.  One  of  the  grounds  of  the  motion  com- 
plains that  the  court  erred  in  charging 
"that  the  plaintiff  must  further  show  that 
his  injury,  if  any,  was  not  caused  by  his 
own  negligence,  and  that  he  could  not  have 
avoided  the  injury  by  the  exercise  of  ordi- 
nary care  and  diligence."  The  vice  of  this 
charge  is  said  to  consist  in  blending  two 
separate  and  distinct  rules  of  law  applicable 
to  the  defense;  the  same  being  in  part  the 
provisions  of  Civil  Code  1895,  §§  2322, 
3830.  We  see  no  error  in  this  instruction 
of  which  the  railroad  company  can  com- 
plain. 

4.  It  is  also  said  that  the  verdict  is  exces- 
sive. Under  the  case  made,  as  contained  in 
the  record,  we  cannot  so  say. 

Judgment  affirmed. 

All  the  Justices  concur. 


GEORGIA    SUPREME    COURT. 

SOUTHERN    RAILWAY    COMPANY,   Im- 
pleaded, etc.,  PlfT.  In  Err., 

V. 

W.    J.    HARBIN. 

(—  Ga.  — ,   68  S.  E.   1103.) 

Joint  tort  ^  acquittal  of  one  defendant 
^  effect. 

In  an  action  against  a  railway  company 
and  its  servant,  to  recover  damages  for  the 
homicide  of  the  plaintiff's  son,  solely  in 
consequence  of  the  servant's  misfeasance, 
where  a  verdict  is  returned  finding  the  serv? 
ant  not  liable,  but  finding  in  favor  of  the 
plaintiff  against  the  railway  company,  such 
verdict  should  be  set  aside  and  a  new 
trial   granted. 

(Holden,  J.,  dissents.) 

(September  22,  3910.) 

ERROR  to  the  Superior  Court  for  Fulton 
County  to  review  a  judgment  in  plain- 
tiff's favor  as  to  defendant  Southern  Rail- 
way Company,  in  an  action  brought  to  re- 
cover damages  for  the  alleged  negligent 
killing  of  plaintiff's  son.     Reversed. 

Statement  bv  Beck,  J.: 

W.  J.  Harbin  brought  suit  against  the 
Southern  Railway  Company  and  James 
Michael  to  recover  damages  for  the  homi- 
cide of  a  son,  James  Harbin,  who  was 
struck  and  killed  bv  a  locomotive  of  the 
defendant  company  which  was  !)eing  operat- 
ed on  its  tracks  bv  the  codefeiidant,  James 

Headnote  bv  Beck,  J, 
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Michael,  who  was  an  engineer  in  the  em- 
ployment of  the  company.  The  suit  was 
"brought  jointly  against  said  defendants 
for  tiieir  concurrent  acts  of  negligence  which 
caused  the  homicide."  It  was  alleged  in 
the  petition  that  the  decedent  was  in  the 
employment  as  a  switchman  on  a  yard  crew, 
and  that,  in  the  discharge  of  his  duties,  he 
had  to  throw  two  switches  which  connect- 
ed what  is  known  as  a  shop  track  with  the 
north-bound  main  line,  in  order  to  allow 
the  engine  with  which  he  was  working  to 
pass  on  and  over  said  main  line,  and  even- 
tually to  get  to  the  south-bound  main  line; 
that  it  was  necessary  for  him  to  go  along 
the  tracks  a  certain  distance  to  another 
switch  in  the  discharge  of  his  duties;  that 
while  proceeding  along  the  track  and  chan- 
ging the  switches,  he  could  easily  have  been 
seen  by  the  engineer  and  fireman,  who  were 
directing  the  engine  which  killed  him,  for 


Xote. "  Effect  of  verdict  for  aervatU  in 
aji  action  against  master  and  servant 
for  sert^anVs  negligence  or  misfeas^ 
ance. 

This  subject  was  discussed  in  a  note  to 
McGiunis  v.  Chicago,  R.  I.  &  P.  R.  Co.  9 
L.R.A.  ( N.8. )  880.  Several  decisions  upon 
this  question  have  been  handed  down  since 
the  preparation  of  the  earlier  note 

The  cases  very  generally  sustain  the  rule 
laid  down  both  in  the  AIcGinnis  Case  and 
in  Southern  R.  Co.  v.  Harbin,  that  a  ver- 
dict exonerating  the  servant  in  an  action 
brought  against  the  master  and  the  servant, 
for  }>ersonal  injuries  caused  solely  by  the 
misfeasance  of  the  servant,  requires  an  ac- 
quittal of  the  master  also. 

Thus,  in  ^Morris  v.  Xorthwcptorn  Improv. 
Co.  53  Wash.  401,  102  Pac.  402,  in  wliich 
the  master  meciianic  of  the  (IcuMnliint  com- 
pany was  also  sued,  the  court,  f  .ll;>\viii;^  l)o- 
remus  v.  Root,  23  Wash.  710,  r>4  h.R.A. 
649,  63  Pac.  572,  and  Stovick  v.  :>':)itliern 
P.  R.  Co.  39  Wash.  501,  81  Pac.  {)!>!),  ht»th 
of  which  are  referred  to  in  the  !Mc(Jinnis 
Case,  to  which  the  earlier  note  is  appended, 
said:  "There  is  no  allegation  of  independent 
negligence  on  the  part  of  appellant.  Its 
negligence  grows  out  of  and  follows  from  the 
negligence  of  its  master  mechanic,  in  his 
neglect  in  the  performance  of  the  duty  it 
had  intrusted  to  him.  If  Cadwell  was  neg- 
ligent, then  appellant  was  negligent  in  law, 
and  must  answer  for  the  consequent  injury; 
if  Cadwell  was  not  negligent,  no  liability 
could  be  imposed  upon  appellant,  because 
the  only  negligence  upon  which  its  negli- 
gence was  predicated  did  not  exist.  Appel- 
lant's relation  to  the  cause  of  action  falls 
clearly  witliin  the  rule  of  respondeat  supe- 
rior, and  the  verdict  in  favor  of  Cadwell 
was  in  legal  effect  a  verdict  in  its  favor, 
and  no  judgment  against  it  could  be  foimd- 
ed  thereon." 

The  same  rule  was  followed  in  Si  pea  v. 
Puget  Sound  Electric  R.  Co.  54  Wash.  47, 
102  Pac.   1057,  where  the  plaintiff,  a  con- 
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a  distance  of  500  feet  from  the  place  where 
he  was  struck;  that  he  had  to  work  with 
his  face  towards  the  north,  and,  in  the  ex- 
ercise of  due  care,  he  proceeded  to  walk 
upon  the  south-bound  main  line  so  as  to 
have  his  face  in  the  direction  from  which 
trains  or  engines  might  come  upon  him,  and 
while  so  walking,  in  plain  view  of  the  em- 
ployees operating  the  engine  which  struck 
him,  he  was  run  down  without  any  warn- 
ing or  any  efTort  to  stop  the  engine  until 
after  he  was  struck;  that  the  engine  was 
operated  at  a  high  and  negligent  rate  of 
speed;  that  the  engineer,  one  of  the  de- 
fendants, failed  to  blow  the  whistle  or  ring 
the  bell  of  said  engine,  or  cause  the  same 
to  be  rung,  and  failed  to  keep  proper  look- 
out ahead,  and  failed  to  check  his  engine 


and  to  slow  up  as  the  engine  approached 
the  switch  point,  as  ordinary  care  required; 
that  this  conduct  of  the  defendant  Michael 
was  very  negligent  in  view  of  the  crowded 
condition  of  the  yard  at  that  time  and  the 
loud  noises  being  made  with  escaping  steam 
from  other  engines;  that  instead  of  running 
in  the  proper  direction  on  the  south-bound 
track, — that  is,  towards  the  south, — Mi- 
chael was  running  his  engine  north  on  said 
track;  that  the  engine  which  killed  dece- 
dent was  being  run  in  violation  of  law,  in 
that  there  was,  on  a  street  which  crosses 
the  defendant  company's  tracks  at  grade,  a 
line  of  electric  railroad,  and  the  defendant 
engineer  failed  to  cause  the  engine  to  come 
to  a  full  stop  within  50  feet  of  the  place 
of  crossing,  and  then  to  move  slowly  for< 


ductor  in  the  employment  of  an  electric 
railway  company,  sued  both  the  railroad 
company  and  its  general  manager.  The 
court  said:  "The  decision  in  Doremus  v. 
Root  is  based  upon  the  principle  that  the 
master  and  servant  are  privies  in  law,  and 
therefore  a  judgment  in  favor  of  the  serv- 
ant in  an  action  to  recover  damages  for  a 
tort  committed  by  the  servant  is  a  bar 
to  an  action  against  the  masler,  to  recover 
damages  for  the  same  tortious  act  of  the 
servant.  The  principle  of  that  case  has  been 
repeatedly  reaffirmed  in  this  court,  and  the 
case  has  often  been  cited  with  approval  in 
other  jurisdictions.'* 

And  in  Chicago,  St.  P.  M.  &  O.  R.  Co. 
V.  McManigal,  73  Xeb.  580,  103  N.  W.  305, 
107  N.  W  243,  the  court  said:  "The  com- 
pany and  Rogers  were  privies  in  a  sense 
other  and  ditTerent  from  that  in  which 
that  term  is  used  in  ordinary  cases  of  al- 
leged joint  tort  feasors.  ...  A  verdict 
and  judgment  in  favor  of  the  agent,  free 
from  error,  and  such  as  the  evidence  alone 
supports,  must  exonerate  the  principal." 

In  the  Sipes  Case,  supra,  the  court  said 
that  the  only  distinction  between  the  case 
at  bar  and  the  Doremus  Case  was  that, 
in  the  latter  case,  the  negligent  servant  was 
charged  with  misfeasance,  and  in  the  Sipes 
Case  with  nonfeasance;  but  that  this  did 
not  affect  the  liability  of  the  servant  in 
that  jurisdiction.  Upon  the  subject,  liabili- 
ty of  an  agent  or  servant  for  his  own  neg- 
ligence or  nonfeasance,  see  note  to  Ward  v. 
Pullman  Co.  25  L.R.A.(N.S.)   343. 

The  decision  in  Texas  &  P.  R.  Co.  v.  Ru- 
ber (Tex.  Civ.  App.)  95  S.  W.  668,  is  con- 
trary to  the  decisions  in  the  cases  cited 
above.  The  Action  was  against  the  rail- 
road company  and  its  engineer,  and  the  ver- 
dict was  in  favor  of  the  latter  and  against 
the  railroad  company.  On  appeal,  tjie  ver- 
dict was  sustained  for  the  reasons  given 
in  the  following  quotation  from  the  case: 
"We  also  overrule  the  tenth  assignment, 
which  contends  that  a  motion  in  arrest  of 
judgment  ought  to  have  been  sustained  be- 
cause the  verdict  in  favor  of  Oliphant  was 
a  finding  that  he  was  free  from  negligence 
and  he  being  the  agency  through  which  the 
30  L.R.A.(N.S.) 


railway  company  committed  the  negligence, 
if  any  was  committed,  the  verdict  against 
this  appellant  was  unfounded.  The  ques- 
tion was  considered  in  Gulf,  C.  &  S.  F.  R. 
Co.  V.  James,  73  Tex.  12,  15  Am.  St.  Rep. 
743,  10  S.  W.  744,  where  it  was  held,  in  a 
case  of  similar  character,  that,  although 
such  a  verdict  has  the  appearance  of  being 
based  on  inconsistent  and  contradictory 
fmdings  of  the  jury,  this  is  not  of  itself 
enough  to  require  the  reversal  of  a  judg- 
ment against  the  passive  defendant;  the 
reason  being  that  the  finding  in  favor  of 
the  defendant  whose  act  constitutes  the 
negligence  complained  of,  and  the  finding 
against  the  other,  in  the  same  case,  by  the 
same  jury,  can  be  attributed  to  improper 
conduct  of  the  jury  in  arbitrarily  exonerate 
ing  the  former,  and  not  necessarily  to  a 
finding  that  there  was  no  negligence  on  his 
part." 

It  should  be  noted,  however,  that  the 
James  Case  was  an  action  for  malicious 
prosecution  against  a  principal  and  an 
agent,  and  the  court  expressly  distinguished 
between  an  action  for  a  tort  characterized 
by  the  existence  of  a  wrongful  intent,  such 
as  an  action  for  malicious  prosecution,  and 
an  action  for  a  tort  arising  from  negligence 
merely.  In  view  of  the  distinction  careful- 
ly made  in  the  James  Case,  it  might  be 
questioned  whether  it  could  be  considered 
in  any  way  authority  for  the  decision  in 
the  Huber  Case. 

And  the  decision  in  Illinois  C.  R.  Co.  ▼. 
Murphy,  123  Ky.  789,  11  L.R.A.(N.S.)  352, 
97  S.  W.  729,  is  apparently  to  the  con- 
trary, although  the  court  does  not  seem  to 
meet  the  question  squarely.  It  was  held 
that  in  an  action  against  a  railroad  com- 
pany and  its  engineer  for  negligent  kill- 
ing a  person  on  the  track,  where  the  negli- 
gence of  the  company  in  running  the  train 
at  an  excessive  speed  is  clearly  established, 
a  verdict  against  it,  and  in  favor  of  the 
engineer,  will  not  be  disturbed  on  appeal, 
where  the  jury  may  have  found  that  the  en- 
gineer acted  as  a  prudent  man  in  attempt- 
ing to  avoid  the  accident  after  the  peril  was 
discovered. 

The  decision  appears  to  present  the  rath- 
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ward,  in  violation  of  §  515  of  the  Pe- 
nal Code,  as  well  as  in  violation  of  the  rules 
of  the  defendant  company;  and  that  in 
running  across  and  beyond  said  crossing, 
the  engineer  was  violating  the  laws  of  the 
state,  and  that  he  also  violated  a  valid  or- 
dinance of  the  city  of  Atlanta  by  running  at 
a  speed  exceeding  the  limit  fixed  by  the  or- 
dinance. And  it  wa£  alleged  that  ''the  said 
Michael-,  being  in  sole  charge  of  the  move- 
ment of  said  engine,  was  the  entire  repre- 
sentative of  the  defendant  railway  in  the 
movements  thereof." 

There  was  evidence  supporting  the  alle- 
gations of  negligence  upon  the  part  of  the 
engineer.  The  jury  returned  a  verdict  in 
favor  of  the  plaintiff  against  the  railway 
company,  but  in  favor  of  the  company's 
codefendant,  James  Michael.  The  railway 
company  made  a  motion  for  a  new  trial, 
whicli  waa  overruled,  and  it  excepted. 

• 

Messrs.  McDaniel,  Alston,  &  Black  for 
plantiff   in   error. 

Mr.  A.  H.  Davis,  for  defendant  in  error : 

As  the  law  of  Georgia  allows  the  rail- 
way company  to  be  sued  as  a  joint  tort- 
feasor with  the  employee  whose  negligence 
caused  the  damage,  it  necessarily  follows 
that  the  law  governing  such  actions  must 


apply,  and  by  that  law  the  jury  has  the 
right  to  hold  neither,  both,  or  either  of 
the  defendants  liable. 

Mashburn  v.  Dannenberg  Co.  117  Ga.  680, 
44  S.  E.  97;  Western  U.  Teleg.  Co.  v.  Grif- 
fith, 111  Ga.  558,- 36  S.  £.  859;  Hollings- 
worth  V.  Howard,  113  Ga.  1099,  39  S.  E. 
465;  Finley  v.  Southern  R.  Co.  6  Ga.  App. 
728,  64  S.  £.  312;  Walton  v.  Miller,  109 
Va.  210,  132  Am.  St.  Rep.  908,  63  S.  E. 
458;  2  Hilliard,  Torts,  p.  312. 

The  capacity  of  a  suit  of  this  kind  to 
eventuate  in  discharging  the  engineer  from 
liability,  and  still  render  the  company 
liable,  has  been  recognized. 

Southern  R.  Co.  v.  Cash,  131  Ga.  540,  62 
S.  E.  823. 

Beck,  J.,  delivered  the  opinion  of  the 
court : 

Under  the  decision  of  this  court  in  the 
case  of  Southern  R.  Co.  v.  Grizzle,  124  Ga. 
735,  110  Am.  St.  Rep.  191,  53  S.  E.  244, 
a  railway  company  and  its  engineer  may  be 
jointly  sued  for  a  negligent  homicide,  where 
the  negligence  of  the  compai^  results  sole- 
ly from  the  act' and  conduct  of  the  engineer. 
And  in  the  case  at  bar  counsel  for  plaintiff 
relies  for  authority  to  support  the  finding 


er  curious  result  of  holding  that  the  neg- 
ligence of  the  railroad  company  due 
solely  to  the  negligence  of  the  engineer 
in  running  the  train  at  an  excessive  rate 
of  speed,  was  continued  up  to  the  point 
of  the  injury,  so  as  to  make  -  the 
railroad  company  liable  therefor,  while 
the  engineer  himself  might  be  exonerated 
from  liability  if  he,  after  becoming  aware 
of  the  danger,  used  all  reasonable  efforts  to 
avoid  it. 

Although  the  case  would  seem  to  be 
squarely  in  point>  some  doubt  of  the  posi- 
tion which  the  court  really  intended  to  take 
is  presented  by  the  following  quotation: 
"If  the  plaintiff  is  entitled  to  his  verdict 
against  two  tort  feasors,  but  the  jury  are 
able  to  agree  only  as  to  one  of  them,  and 
gives  a  verdict  accordingly,  we  know  of  no 
law  that  prevents  the  plaintiff  from  having 
at  least  what  the  jury  has  given  him."  This 
suggests,  at  least,  that  the  court  consid- 
ered that  there  was  some  negligence  on 
the  part  of  the  company  beyond  the  negli- 
gence of  the  engineer,  which  was  imputable 
to  the  company. 

The  decision  in  Bedenbaugh  y.  Southern 
R.  Co.  69  S.  C.  1,  48  S.  E.  53,  has  been  cit- 
ed as  contrary  to  the  general  rule  as  laid 
down  in  the  Harbin  and  Doremus  Cases, 
but  it  is  not  at  all  clear  that  the  decision 
in  the  Harbin  Case  has  any  bearing  upon 
this  question.  The  verdict  was  for  the  de- 
fendant servant,  and  against  the  defendant 
railway  company,  and  the  attorney  for  the 
latter  moved  that  judgment  be  entered  in 
its  favor  notwithstanding  the  verdict,  upon 
the  ground  that  the  plaintiff's  cause  of  ac- 
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tion  was  based  entirely  upon  the  alleged 
negligence  of  the  engineer,  and  the  jury  by 
their  verdict  having  'exonerated  the  enei* 
neer,  the  basis  of  the  action  was  gone.  The 
court,  without  any  discussion,  decided 
against  the  contention  of  the  defendant  rail- 
way company,  basing  its  decision  upon 
Gardner  v.  Southern  K.  Co.  65  S.  C.  341, 
43  S.  E.  816,  and  Carson  v.  Southern  R. 
Co.  68  S.  C.  55,  46  S.  E.  525.  In  the  Gard- 
ner Case,  however,  the  decision  was  reversed 
because  of  the  error  of  the  court  in  in* 
structing  the  jury  that  there  must  be  a  ver- 
dict for  the  defendant  if  the  agent  or  ser- 
vant was  not  guilty  of  negligence,  the  court 
saying  that,  under  the  charge,  the  jury 
would  have  been  bound  to  find  in  favor  of 
both  defendants,  even  though  they  believed 
that  the  master  himself  did  the  acts  com- 
plained of,  as  alleged  in  the  cause  of  ac- 
tion. And  in  the  Carson  Case,  the  com- 
plaint alleged  that  the  master  was  negli- 
gent in  furnishing  defective  appliances,  and 
that  the  servant  was  negligent  in  his  use 
of  them.  It  will  be  seen  that  in  both  of 
these  cases  there  was  negligence,  or,  at 
least,  there  might  have  been  negligence 
found  on  the  part  of  the  master  or  some 
other  servant,  which  was  entirely  discon- 
nected from  the  negligence  of  the  defend- 
ant servant;  and  consequently  these  cases 
are  not  authority  for  the  decision  in  the 
Bedenbaugh  Case,  if  in  that  case  the  lia- 
bility of  the  master  was  based  Wholly  up- 
on the  negligence  of  the  defendant  ser- 
vant. 

The  proposition  that  a  verdict  in  favor  of 
'a  defendant  servant  who  was  charged  with 


IftlO. 


SOtlTHfiRN  ft.  CO.  V.  HAHfilK. 


4(17 


in  favor  of  the  plaintiff  against  the  rail- 
way company  (while  in  the  same  verdict 
the  codefendant,  the  engineer,  whose  actual 
negligence  is  alleged  to  have  caused  the 
homicide,  is  exonerated)  upon  decisions  of 
this  and  other  courts  and  the  rule  laid 
down  in  text-books,  to  the  effect  that,  where 
several  are  sued  as  joint  tort-feasors,  there 
may  be  a  finding  against  one  or  all  of  the 
defendants  joined  in  the  action.  But  we 
do  not  think  that  this  rule,  in  view  of  the 
acts  of  negligence  pleaded  in  this  case,  is 
applicable.  Under  the  allegations  of  negli- 
gence in  the  petition,  made  to  show  lia- 
bility upon  the  part  of  the  defendants,  the 
only  acts  of  negligence  were  committed  by 
the  engineer  who  was  operating  the  engine 
at  the  time  it  struck  and  killed  the  deceased, 
James  Harbin;  and  under  the  decision  in 
the  case  of  Southern  R.  Co.  v.  Grizzle, 
supra,  the  negligence  alleged  in  the  pres- 
ent case  constituted  misfeasance  upon  the 
part  of  the  railway  company's  employee, 
its  oodefendant.  If  he  were  guilty  of  the 
n^ligence  pleaded,  the  railway  company,  of 
course,  was  liable  upon  the  principle  of 
respondeat  superior.  The  company  itself 
was  not,  and  could  not  have  been,  guilty 


of  any  negligence  independently  of  the  acta 
of  misfeasance  upon  the  part  of  its  en- 
gineer. By  the  verdict  of  the  jury,  Michael 
was  found  not  guilty  of  negligence  caus- 
ing the  death  of  the  plaintiff's  son;  and 
where  the  codefendant  was  not  and  could 
not  have  been  guilty  of  negligence  that 
would  render  it  liable  save  on  the  principle 
of  respondeat  superior,  we  do  not  think 
that  liability  could  be  imputed  to  it  where 
its  employee  was  exonerated,  when  he  alone 
performed  the  act  which  constitutes  the 
basis  for  the  charge  of  negligence. 

In  the  case  of  McGinnis  t.  Chicago,  R.  I. 
&  P.  R.  Co.  200  Mo.  347,  9  L.R.A.(N.S.) 
880,  118  Am.  St.  Rep.  661,  98  S.  W.  590, 
9  A.  &  E.  Ann.  Cas.  656,  where  a  verdict 
was  found  exonerating  the  servant  in  an  ac- 
tion against  the  master  and  servant  for 
personal  injuries  caused  by  the  misfeasance 
of  the  servant,  the  Missouri  supreme  court 
said:  '*We  are  firmly  of  the  opinion  that 
in  cases  where  the  right  to  recover  is  de- 
pendent solely  upon  the  doctrine  of  respon- 
deat superior,  and  there  is  a  finding  that 
the  servant,  through  whose  negligence  the 
master  is  attempted  to  be  held  liable,  has 
not  been  negligent,  as  was  true  in  the  case 


negligence  does  not  exonerate  the  master, 
sued  in  the  same  action  for  other  negligence, 
either  on  his  part  or  on  the  part  of  the 
other  servants,  resulting  in  injury  to  the 
plaintiff,  needs  but  to  be  stated;  and  it  is 
plaia  that  such  cases  present  an  entire- 
ly different  question  from  that  presented 
by  the  title  to  this  note,  where  the  sole 
basi^  of  the  cause  of  action  is  the  negli- 
^nce  of  the  defendant  servant,  and  which 
IB  imputed  to  the  master,  under  the  doc- 
trine of  respondeat  superior,  A  few  cases 
emphasizing  the  distinction,  however,  may 
be  cited. 

Thus,  in  Finley  v.  Southern  R.  Co.  5  Ga. 
App.  722,  64  S.  E.  312,  where  the  railroad 
and  the  yard  master  and  assistant  yard 
master  were  sued  together,  and  negligence 
on  the  part  of  the  individual  defendants 
and  also  on  the  part  of  the  engineer  was  al- 
leged, the  court  directed  a  new  trial  upon 
the  ground  that  the  verdict  was  against  all 
three  defendants,  and  there  was  no  negli- 
gence shown  on  the  part  of  the  individual 
defendants;  but  the  court  said:  ''We  are  of 
the  opinion,  also,  that  the  court  erred  in 
charging  the  jury  that  the  plaintiff  could 
.only  recover  upon  such  acts  of  negligence 
as  were  shown  to  be  chargeable  to  the  ser- 
vants Hagan  and  Turner.  .  .  .  But  the  de- 
fendant company,  as  a  tort  feasor,  though 
sued  jointly  with  Hagan  and  Turner,  might 
be  liable  for  the  negligence  of  some  employee 
other  than  they,  if,  as  is  alleged  in  the 
petition,  the  negligence  of  the  engineer  con- 
tributed to  the  injury." 

So,  in  Clay  v.  Chicago,  M.  &  St.  P.  R.  Co. 
104  Minn.  1,  115  N.  W.  949,  the  defendant 
railway  company  claimed  that  judgment 
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should  have  been  directed  for  it  notwith- 
standing the  verdict,  since  the  jury,  hav- 
ing exonerated  the  alleged  negligent  con- 
ductor, thereby  also  exonerated  the  com- 
pany; but  the  court  held  that  the  de- 
fendant company  was  not  entitled  to  a  di- 
rected verdict  for  the  reason  stated,  in  the 
absence  6f  evidence  showing  that  the  negli- 
gence alleged  was  the  breach  of  a  duty  im- 
posed upon  the  conductor  solely. 

And  m  Republic  Iron  &  Steel  Co.  v.  Lee, 
227  111.  246,  81  N.  E.  411,  a  judgment  in 
favor  of  a  vice  principal  sued  with  the  mas- 
ter was  held  not  to  be  necessarily  incon- 
sistent with  a  judgment  against  the  mas- 
ter, where  the  negligence  alleged  consisted 
of  a  negligent  order,  given  by  both  the  de- 
fendant vice  principal  and  another  vice 
principal,  and  the  evidence  showed  that 
the  defendant  vice  principal  had  not  giv- 
en the  order. 

Attention  should  be  called  to  the  dissent-' 
ing  opinion  in  Southern  R.  Co.  v.  Habbin, 
where  the  argument  is  made  that,  inas- 
much as,  under  the  Code,  the  presumption 
of  negligence  on  the  part  of  the  company 
arises  upon  proof  that,  without  fault  on 
the  part  of  deceased,  he  was  killed,  and  no 
such  presumption  prevails  against  the  ser- 
vant, the  jury  might  be  fully  justified  in 
finding  against  the  company,  against  whom 
the  plaintiff  would  be  aided  by  the  pre- 
sumption, while  there  might  not  have  been 
sufficient  evidence,  unaided  by  the  presump- 
tion, to  justify  the  jury  in  finding  against 
the  defendant  servant.  This  argument  is 
very  plausible,  but  it  is  also  very  subtle 
and  somewhat  intangible. 

W.  M.  Q. 
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in  hand,  there  should  be  no  judgment 
against  the  master.  The  verdict  in  this 
case  is  a  monstrosity.  The  jury  say  French 
was  guilty  of  no  negligence,  yet,  in  the 
same  breath,  say  the  company  was  guilty 
of  negligence,  although  nothing  further  was 
done  by  the  company  than  what  it  did 
through  French,  its  servant."  And  in  the 
case  of  Doremus  v.  Root,  23  Wash.  715, 
54  L.R.A.  049,  63  Pac.  574,  the  court  says: 
"Joint  tort  feasors  are  liable  to  the  in- 
jured person  (other  than  that  he  may  have 
but  one  satisfaction)  as  if  the  act  causing 
the  injury  was  the  separate  act  of  each  of 
them;  and  they  have,  except  in  certain 
special  cases,  no  right  of  contribution  among 
themselves.  But  the  defendants  in  this 
character  of  action  are  in  no  sense  joint 
tort  feasors,  por  does  their  liability  to  the 
plaintiff  rest  on  the  same  or  like  grounds. 
The  act  of  an  employee,  even  in  legal  in- 
tendment, is  not  the  act  of  his  employer, 
unless  the  employer  either  previously  di- 
rects the  act  to  be  done  or  subsequently 
ratifies  it.  For  injuries  caused  by  the 
negligent  act  of  an  employee  not  directed 
or  ratified  by  the  employer,  tlie  employee 
is  liable  because  he  committed  the  act  which 
caused  the  injury,  while  the  employer  is 
liable,  not  as  if  the  act  was  done  by  him- 
self, but  because  of  the  doctrine  of  respon- 
deat superior y — the  rule  of  law  which  holds 
the  master  res{)onsible  for  the  negligent  act 
of  his  servant,  committed  while  the  ser- 
vant is  acting  within  the  general  scope  of 
his  employment,  and  engaged  in  his  mas- 
ter's business.  The  primary  liability  to 
answer  for  such  an  act,  therefore,  rests  up- 
on the  employee;  and  when  the  employer  is 
compelled  to  answer  in  damages  therefor, 
he  can  recover  over  against  tiie  employee. 
Oceanic  Steam  Nav.  Co.  v.  Compaiiia  Trans- 
atlantica  Espafiola,  134  N.  Y.  4G1,  30  Am. 
St.  Rep.  685,  31  N.  E.  987;  note  to  Carter- 
ville  V.  Cook,  16  Am.  St.  Rep.  248;  1 
Shearm.  &  Redf.  Neg.  5th  ed.  §  242;  2  Van 
Fleet,  Former  Adjudication,  p.  1162." 
Again,  on  page  710  of  23  Wash.,  Fuller- 
ton,  J.,  in  thjit  case,  further  says:  "So 
also,  in  such  an  action,  whetiicr  brought 
against  the  employer  severally  or  jointly 
with  the  employee,  the  gravamen  of  the 
charge  is,  and  must  be,  the  negligence  of 
the  employee,  and  no  recovery  can  be  had 
unless  it  be  proved,  and  found  by  the  jury, 
that  the  employee  was  negligent.  Stated 
in  another  way:  If  the  employee  who 
causes  the  injury  is  free  from  liability 
therefor,  his  employer  must  also  be  free 
from  liability.  This  was  held  in  New  Or- 
Icnns  &  X.  E.  R,  Co.  v.  Jopos,  142  U.  S. 
18,  35  L.  ed.  919,  12  Sup.  Ct.  Rep.  109." 
30  L.R.A.  (N.S.) 


In  the  note  to  case  of  McGinnis  v.  Chicago, 
R.  I.  k  P.  R.  Co.  supra,  9  L.R.A.  (X.S.) 
881,  it  is  said:  "In  Montfort  v.  Hughes, 
3  E.  D.  Smith,  591,  it  was  held  that  if,  in 
a  joint  action  against  master  and  servant, 
founded  solely  upon  the  negligence  of  the 
servant,  the  master  not  being  present  nor 
acting  in  the  matter,  the  servant  is 
acquitted,  there  can  be  no  recovery  against 
the  master.  In  such  a  case  a  verdict 
iigainst  the  master  and  in  favor  of  the  ser- 
vant would  be  self-contradictory.  Indiana 
Nitroglycerine  &  Torpedo  Co.  v.  Lippincott 
Glass  Co.  165  Ind.  361,  75  X.  E.  049."  See, 
in  same  connection,  note  to  the  McGinnis 
Case  in  9  A.  &  E.  Ann.  Cas.  060.  And 
in  the  case  of  Ivanhoe  Furnace  Corp.  v. 
Crowder,  110  Va.  387,  66  S.  E.  63,  the 
supreme  court  of  appeals  of  Virginia,  af- 
firming the  judgment  of  the  court  below 
in  overruling  a  motion  in  arrest  of  judg- 
ment and  a  motion  for  a  judgment  not- 
withstanding a  verdict,  said:  *'If  the  court 
had  adhered  to  its  original  position,  and  en- 
tered judgment  upon  the  verdict  for  $3,500 
which  was  first  rendered  by  the  jury,  and 
the  case  in  that  situation  had  been  brought 
before  us  upon  the  petition  of  the  Ivanhoe 
Furnace  Corporation,  McGinnis  v.  Chicagc», 
R.  I.  &  P.  R.  Co.  200  Mo.  347,  9  L.R.A. 
(X.S.)  880,  118  Am.  St.  Rep.  661,  98  S.  W. 
690,  9  A.  &  E.  Ann.  Cas.  656,  and  Doremus  v. 
Root,  23  Wash.  710,  54  L.R.A.  649,  63  Pac. 
572,  relied  upon  by  plaintilT  in  error,  would 
have  been  pertinent  and  entitled  to  very 
grave  consideration;  but  the  case  before  us 
differs  materially  from  the  cases  cited." 
Other  cases  in  support  of  the  conclusion 
which  we  have  reached  might  be  cited,  but 
the  question  involved  is  elaborately  dis- 
cussed in  the  decisions  which  we  have  re- 
ferred to  and  in  the  cases  there  cited. 
Judgment  reversed. 

.  All  the  Justices  concur,  except 

Holden,  J.,  dissenting: 

I  cannot  concur  in  the  ruling  made  bv  a 
majority  of  the  court,  and  must  dissent 
from  the  judgment  of  reversal.  In  a  suit 
for  damages  brought  against  a  railroad 
company  and  its  eflgineer,  for  the  killing 
of  the  son  of  the  plaintiff,  where  the  sole 
ground  upon  which  liability  of  the  defend- 
ants is  claimed  is  the  misfeasance  of  the  en- 
gineer, the  servant  of  the  company,  in 
operating  one  of  its  trains,  it  is  not  proper 
to  rule  that  a  verdict  in  favor  of  the  en- 
gineer, and  against  the  company,  cannot 
stand,  because  it  is  contradictory.  If  the 
proof  of  tiie  facts  raising  a  presumption 
that   the    railroad   company   was  guilty   of 
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the  acts  of  negligence  alleged  did,  under 
the  law,  raise  such  presumption  against 
the  engineer  as  well  as  against  the  rail- 
road company,  or  if  such  proof  raised  no 
presumption  against  either,  a  verdict  find- 
ing against  the  railroad  company,  and  in 
favor  of  the  engineer,  might  be  said  to  be 
contradictory,  and  it  might  be  proper  to  set 
it  aside  for  this  reason.  But  the  presump- 
tion of  negligence  of  the  railroad  company 
created  by  the  law  of  this  state  upon  proof 
by  the  plaintiff  that  the  company,  in  the 
operation  of  its  train,  killed  the  son  of  the 
plaintiff,  without  fault  of  the  deceased, 
is  not  applicable  to  the  servant  who  is 
charged  with  the  acts  causing  the  homi- 
cide, in  a  suit  against  the  latter  and  the 
railroad  company.  Under  Civil  Code  1895, 
§  2321,  upon  the  trial  of  such  a  case,  upon 
proof  that,  without  fault  of  the  deceased, 
be  was  killed  by  the  running  of  the  train 
of  the  company,  the  presumption  that  the 
company  was  negligent,  as  alleged  in  the 
declaration  of  plaintiff,  arises.  Such  proof 
alone  would  raise  no  presumption  of  negli- 
gence against  the  engineer,  the  other  defend- 
ant, or  that  he  did  the  acts  of  which  com- 
plaint is  made.  Southern  R.  Co.  v.  Cash, 
131  Ga.  537,  62  S.  E.  823.  If,  upon  the 
trial,  the  plaintiff  proved  the  homicide, 
and  that  it  occurred  without  fault  of  the 
deceased,  and  no  other  evidence  was  intro- 
duced by  plaintiff,  or  by  either  of  the  de- 
fendants, the  evidence  introduced  would 
authorize  a  recovery  against  the  railroad 
company,  but  there  would  be  no  evidence 
before  the  jury  authorizing  a  recovery 
against  the  engineer.  If,  after  plaintiff 
introduced  such  evidence,  making  the  proof 
of  the  facts  above  stated,  other  evidence 
was  introduced  by  plaintiff  and  defendants, 
and  this  other  evidence  was  equally  balanced 
in  its  effect  upon  the  mind  of  tlie  jury  up- 
on the  question  as  to  whether  or  not  the 
engineer  was  guilty  of  the  acts  complained 
of,  it  would  be  the  duty  of  the  jury  to 
render  a  verdict  against  the  railroad  com- 
pany because  it  had  not  rebutted  the  pre- 
sumption of  negligence  against  it,  and  to 
render  a  verdict  in .  favor  of  the  engineer, 
because  the  plaintiff  had  not  shown  by  a 
preponderance  of  the  testimony  that  the 
engineer  was  guilty  of  such  acts.  The  law 
gave  the  plaintiff  the  right  to  sue  the  de- 
fendants jointly;  and  it  is  not  proper  to 
set  aside  the  verdict  of  the  jurj'  because  it 
was  rendered  in  accordance  with,  and  in 
the  observance  of,  the  rules  of  evidence  pre- 
scribed by  the  law,  to  be  applied  by  the 
jury  in  trying  the  case  and  rendering  a  ver- 
dict- 
30  L.R.A.(N.S.) 
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ELISHA  STRONG  et  al.,  Appts., 

V. 

WESTERN    UNION    TELEGRAPH    COM- 
PANY, Respt. 

(18  Idaho,  389,  109  Pac.  910.) 

Telcgrraph  rules  —  limitation  of  liabil- 
ity —  validity. 

1.  A  telegraph  company  is  chartered  for 
public  purposes,  has  the  power  of  eminent 
domain,  is  a  public  agent,  and  exercises 
quasi  public  employment,  and  is  required  to 
perform  the  duties  it  was  chartered  to  per- 
form with  the  same  care,  skill,  and  dili- 
gence, tliat  a  prudent  man  would,  under  like 
circumstances,  exercise  in  his  own  affairs; 
and  it  is  contrary  to  public  policy  to  permit 
it,  by  rules  and  regulations,  to  restrict  its 
liability  for  damages  resulting  from  its  own 
negligence  or  carelessness. 

Same  —  reasonableness  —  determina- 
tion. 

2.  The  reasonableness  or  unreasonable- 
ness of  rules  and  regulations  made  by  a 
telegraph  company  must  be  determined 
with  reference  to  public  policy,  precisely  as 
in  the  case  of  common  carriers,  and  a  stip- 

Ileadnotes  by  Sullivan,  Ch.  J. 

—  —  -    -  ~^-^— 

Note,  —  Validity  of  limitation  of  liahiU 
ity  of  telegraph  company  for  unrc' 
pealed  messagen. 

This  note  is  supplementary  to  the  note  in 
11  L.R.A.(N.S.)  560,  where  the  general 
question  of  the  validity  of  a  stipulation  lim- 
iting the  liability  of  a  telegraph  company 
for  unrepeated  messages  is  discussed,  and  al- 
so supplementarv  to  the  note  to  Box  v.  Pos- 
tal Teleg.  Cable  Co.  28  L.R.A.(N.S.)  566,  dis- 
cussing the  application  of  such  stipulation  to 
failure  or  delay  in  transmission  or  delivery. 

It  will  be  observed  from  the  earlier  notes 
that  there  is  considerable  conflict  of  opinion 
as  to  the  validity  of  a  stipulation  relieving 
a  telegraph  company  from  liability  for  mis- 
take or  delay  in  transmission,  or  delay  or 
failure  in  delivery,  of  an  unrepeated  mes- 
sage. It  will  also  be  noted  that  the  courts 
in  New  York  and  Massachusetts,  as  well  as 
the  earlier  decisions  of  other  states,  were 
uniform  in  holding  that  such  a  stipulation 
is  valid,  at  least  in  the  absence  of  gross  neg- 
ligence or  wilful  misconduct. 

This  was  also  recognized  in  Halsted  v. 
Postal  Teleg.  Cable  Co.  193  N.  Y.  293,  19 
L.R.A.(N.S.)  1021,  127  Am.  St.  Rep.  952, 
85  N.  E.  1078,  affirming  120  App.  Div.  433, 
104  N.  Y.  Supp.  1016,  where  the  mere 
change  of  the  word  "eighty"  to  "eighth"  in 
the  transmission  of  a  telegram  was  held  not 
to  show  gross  negligence  on  the  part  of  the 
telegraph  company.  In  this  case  it  was 
contended  that  the  printed  blank  was  in- 
sufficient to  limit  the  telegraph  company's 
liability  for  negligence.  Tlie  court,  how- 
ever, said:  "It  was  not  necessary  that  the 
word  'negligence'  should  be  used  in  the  stip- 
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ulation  which  exempts  such  company  from 
damages  for  its  own  negligence  is  void. 

Same  —  negligence  In  transmission  — 
appeal  —  reversal  —  amendment. 

3.  Held  that  the  evidence  in  this  case 
shows  negligence  on  the  part  of  the  telegraph 
company,  and  that  the  sufficiency  of  the 
complaint  not  having  been  challenged  by  de- 
murrer or  upon  the  introduction  of  evidence, 
but  being  first  challenged  by  a  motion  for 
a  nonsuit,  which  is  not  a  ground  for  a  non- 
suit, that  upon  a  reversal  of  this  case,  the 
plaintiff  should  be  allowed  to  amend  his 
complaint  so  as  to  allege  negligence  in  the 
transmission  of  said  telegram. 

Negligence  —  gross  —  ordinary. 

4.  The  term  ''gross  negligence"  is  used  to 
denote  a  degree  of  carelessness  greater  than 
the  degree  implied  by  "ordinary  negligence," 
and  is  sometimes  used  to  denote  wilful  neg- 
ligence or  fraud.  '^ 

Telegram  —  Incorrect  transmission  — 
negligence. 

5.  Where  a  telegraph  company  fails  to 
transmit  a  message  correctly,  the  proof  of 
that  fact  is  prima  facie  evidence  of  the  com- 
pany's negligence. 

Same  —  burden  of  proof. 

6.  If  the  failure  to  correctly  transmit  a 
telegram  was  not  the  result  of  the  negli- 
gence of  the  company,  the  means  of  show- 


ing that  fact  is  within  the  possession  of  the 
company,  and  it  may  show  it  as  a  defense. 

Same  —  negligent  transmission  -~  evi- 
dence ^  sninciency. 

7.  Held  that  the  evidence  shows  that  said 
telegram  was  delivered  to  the  agent  of  the 
company  for  transmission,  and  was  accepted 
by  it,  that  the  company  made  a  mistake  in 
its  transmission;  and  that  showing  made  a 
prima  facie  case  in  favor  of  the  plaintiff, 
and  the  court  erred  in  granting  a  nonsuit 
and  entering  a  judgment  of  dismissal. 

Agent  —  contract  with  —  modification 
by  principal  —  effect. 

8.  Held  that  the  contract  for  the  sale  of 
the  cattle  was  made  with  the  commission 
company. 

On  rehearing. 

Telegram    —    company    as    agent   of 
sender. 

9.  A  sender  of  a  telegraphic  message  does 
not  constitute  the  telegraph  company  his 
agent,  and  is  not  bound  to  the  receiver  of 
the  message  by  the  terms  of  the  message 
as  negligently  changed  or  altered  by  the 
company. 

Same  —  independent     principal  —  lia- 
bility. 

10.  A  "telegraph  company"  is  a  public 
service  corporation  engaged  in  a  public 
utility,  and  in  receiving,  transmitting,  and 


ulations  of  the  contract.  It  was  a  sufficient 
protection  to  the  defendant  that  the  con- 
tract required  a  repetition  of  the  message, 
or  an  insurance,  in  order  to  make  the  de- 
fendant liable  for  mistakes  or  delays  in  the 
transmission  or  delivery,  beyond  the  amount 
received  for  sending  the  same.  Such  mis- 
takes or  delays,  whether  caused  by  the  neg- 
ligence of  the  defendant's  servants^  if  not 
gross,  as  by  wilful  misconduct,  or  by  causes 
beyond  its  control,  were  covered  sufficiently 
by  the  clause  of  the  contract." 

So,  in  Wheelock  v.  Postal  Teleg.  Cable  Co. 
197  Mass.  119,  83  N.  E.  313,  14  A.  &  E. 
Ann.  Cas.  188,  where  a  message  addressed 
to  Australia  was  never  delivered,  the  stipu- 
lation as  to  unrepeated  messages  was  held 
reasonable  and  binding,  in  the  absence  of 
wilful  misconduct  or  gross  negligence  on 
the   part  of  the  telegraph  company. 

In  accord  with  the  above  cases,  but  con- 
trary to  the  weight  of  authority,  and  -the 
modern  trend  of  opinion,  is  the  recent  case 
of  M.  M.  Stone  &  Co.  v.  Postal  Teleg.  Co. 
(R.  I.)  29  L.R.A.(N.S.)  795,  76  Atl.  762, 
where  the  court,  after  setting  out  in  full 
the  usual  stipulation  found  on  the  backs 
of  telegraph  blanks  in  regard  to  unrepeated 
messages,  the  insurance  of  repeated  mes- 
sages, and  messages  sent  over  other  lines, 
said :  "We  are  of  the  opinion  that  the  regu- 
lation set  out  in  this  question  is  a  reason- 
able one.  The  provision  seems  primarily 
intended  to  limit  the  liability  of  the  com- 
pany for  mistakes  in  transmission  rather 
than  for  delay,  though  the  rule  includes  a 
limitation  of  the  company's  liability  for  de- 
lay in  transmission.  The  liability  of  the 
company  under  this  agreement  is  graded 
30  Lr.A.(N.S.) 


in  accordance  with  the  compensation  re- 
ceived for  transmitting  the  message.  Cor- 
rectness in  transmission,  which,  from  a  con- 
sideration of  the  whole  rule,  appears  to  in- 
clude promptness  in  delivery,  may  be  in- 
sured by  a  contract  and  the  payment  of  an 
additional  fee.  All  these  provisions  in  the 
contract  of  sending  appear  to  be  reasonable, 
and  within  the  right  of  the  company  to  im- 
pose. As  is  urged  in  the  argument  of  the 
defendant's  counsel,  the  sender  is  fully 
aware  how  important  the  prompt  delivery 
of  his  message  is;  the  message  as  delivered 
to  the  company  ordinarily  gives  no  indica- 
tion of  its  importance.  If  the  sender  de- 
sires to  have  special  care  expended  upon  it, 
it  is  not  unreasonable  to  ask  him  to  pay  for 
such  particular  attention.  Some  messages 
may  be  of  trivial  importance,  others  of  great 
importance.  By  negligence  in  the  transmis- 
sion or  delivery  of  one  message,  the  dam- 
ages incurred  may  amount  to  no  more  than 
the  cost  of  sending  the  message.  In  respect 
to  another  message,  the  damages  might 
amount  to  a  large  sum.  These  facts  are  un- 
known to  the  telegraph  company,  but  they 
are  within  the  knowledge  of  the  sender.  In 
these  circumstances,  therefore,  it  is  fair  to 
allow  the  telegraph  company  to  enter  into 
some  agreement  with  the  sender  for  liquidat- 
ing or  ascertaining  the  damages  which  it 
may  be  called  upon  to  pay,  and  grading  its 
charges  for  the  service  in  accordance  there- 
with. If  the  company  is  to  be  held  to  a 
very  small  liability,  as  for  the  bare  amount 
of  the  tolls,  it  can  afford  to  transmit  the 
message  for  a  very  small  sum;  but  if  it 
may  be  held  liable  for  large  damages,  it 
must,  for  its  own  protection,  charge  more 
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delivering  mi^ssages  should  be  treated  as 
an  independent  principal  or  contracting 
party,  and  be  held  liable  botli  in  contract 
and  tort,  the  same  as  other  principals. 

Same  —  mistake  —  measure  of  damages. 

11.  Where  S.  ft  S.  sent  a  telegram  to  C. 
L.  8.  ft  C.  Co.,  inquiring  if  the  company 
would  honor  draft  in  payment  for  eighty- 
four  head  of  steers  at  $3.05  per  hundred, 
and  the  telegraph  company  negligently 
changed  or  altered  the  message  so  that, 
when  received  at  its  destination  and  de- 
livered to  the  sendee,  it  read  $3.25  instead 
of  $3.95,  and  the  stock  was  shipped  and 
C.  L.  S.  ft  C.  Co.  paid  therefor,  at  the  rate 
of  $3.25,  if  S.  ft  8.  acted  prudently  and  with 
due  diligence  after  discovering  the  mistake, 
BO  as  to  minimize  the  damage  and  loss,  the 
measure  of  damage  which  they  will  be  en- 
titled to  recover  from  the  telegraph  com- 
pany for  its  tort  will  be  the  difTerence  be- 
tween the  market  value  of  the  stock  the 
day  the  message  was  sent,  and  the  price 
actually  paid  by  C.  L.  8.  ft  C.  Co. 

(January  15,  1910.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  District  Court  for  Bear  Lake 
County  dismissing  an  action  brought  to  re- 
cover damages  for  alleged  negligent  failure  ' 


cprrectly  to  transmit  and  deliver  a  tele- 
gram.   Reversed. 

Ihe  facts  are  stated  in  the  opinion. 

Mr.  Thomas  Ij.  Glenn,  for  appellants: 

The  stipulations  on  the  back  of  the  mes- 
sage providing  that  the  sender  must,  to  hold 
the  company  liable,  order  the  message  to  be 
repeated,  and  pay  a  fee  therefor,  are  void 
as  against  public  policy. 

Joyce,  Electric  Law,  §§  681,  683-685; 
Western  U.  Teleg.  Co.  v.  Henderson,  89  Ala. 
510,  18  Am.  St.  Rep.  148,  7  So.  419;  West- 
ern U.  Teleg.  Co.  v.  Way,  83  Ala.  542,  4 
So.  844 ;  Western  U.  Teleg.  Co.  v.  Short,  53 
Ark.  434,  9  L.R.A.  744,  14  8.  W.  649; 
Western  U.  Teleg.  Co.  v.  Cobbs,  47  Ark.  344, 
58  Am.  Rep.  766,  1  8.  W.  568;  Hart  v. 
Western  U.  Teleg.  Co.  66  Cal.  579,  56  Am. 
Rep.  119,  6  Pac.  637;  Redington  v.  Pacific 
Postal  Teleg.  Cable  Co.  107  Cal.  317,  48 
Am.  St.  Rep.  132,  40  Pac.  432 ;  Western  U. 
Teleg.  Co.  v.  Blanchard,  68  Ga.  299,  45  Am. 
Rep.  480;  Western  U.  Teleg.  Co.  v.  Shotter, 
71  Ga.  760;  Adams  v.  Bunker  Hill  ft  8. 
Min.  Co.  12  Idaho,  637,  11  L.R.A.(N.S.) 
844,  89  Pac.  624;  Western  U.  Teleg.  Co.  v. 
Tyler,  74  111.  168,  24  Am.  Rep.  279;  West- 
ern U.  Teleg.  Co.  v.  Jones,  95  Ind.  228,  48 


for  the  service."  It  will  be  noted  that  the 
language  of  the  court  is  directly  opposed  to 
that  of  the  court  in  Stbonq  v.  Westebn 
U.  Teleo.  Co. 

Following  the  rule  laid  down  in  the  ear- 
lier Texas  cases,  it  was  held  in  Western  U. 
Teleg.  Co.  f.  Robertson  (Tex.  Civ.  App.) 
126  8.  W.629,  that,  while  a  telegraph  com- 
pany may  limit  its  liability  for  an  unrepeat- 
ed  message,  the  limitation  cannot  be  ex- 
tended 80  as  to  relieve  it  from  the  conse- 
quences of  its  negligence;  and  therefore  in 
this  case,  where  it  appeared  that,  througli 
the  negligence  of  the  company,  a  message 
stating  the  price  of  land  to  be  one  twenty- 
five  per  acre  was  changed  to  read  seventy- 
five  per  acre,  the  company,  through  its 
stipulations  as  to  unrepeated  messages, 
could  not  defeat  recovery  of  the  consequent 
damages. 

This  would  seem  also  to  have  been  recog- 
nized in  Joshua  L.  Bailey  ft  Co.  v.  Western 
U.  Teleg.  Co.  227  Pa.  622,  —  L.R.A.(N.S.) 
— ,  76  Atl.  736.  where  a  cipher  message  was 
slightly  changed  in  transmission,  and  the 
court  said:  "In  this  and  many  other  juris- 
dictions, a  telegraph  company  may  make 
reasonable  rules  affecting  its  responsibility, 
but  it  cannot  stipulate  for  exemption  from 
liability  caused  by  its  own  negligence." 

That  the  stipulation  as  to  unrepeated 
messages  is  void  as  against  public  policy  is 
also  recognized  in  Williamson  v.  Postal 
Teleg.  Cable  Co.  151  N.  C.  223,  65  S.  E.  974. 
The  real  question  in  issue  in  this  case,^  how- 
ever, was  whether  the  court  would  recog- 
nize the  rule  laid  down  in  New  York,  mere- 
ly because  the  contract  was  there  entered 
into.  (For  notes  on  the  law  governing  lia- 
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bility  of  telegraph  companies,  see  notes  in 
6  L.R.A.(N.S.)  751;  23  L.R.A.(N.8.)  648; 
28  L.R.A.(N.S.)  490;  and  63  L.R.A.  532.) 

In  Western  U.  Teleg.  Co.  v.  Smith  (Tex. 
Civ.  App.)  130  8.  W.  622,  it  was  held  that 
the  stipulation  in  regard  to  unrepeated  mes- 
sages would  not  protect  a  company  from  lia- 
bility when,  through  its  negligence,  the 
name  of  the  addressee,  "Tom  Smith,"  was 
changed  to  "M.  Smith,"  in  consequence  of 
which  the  message  was  delayed  several  days 
in  delivery. 

In  Lothian  v.  Western  U.  Teleg.  Co.  (8. 
D.)  126  N.  W.  621,  where  a  message  was  de- 
layed in  delivery  at  least  five  days,  the 
court  after  saying  that  according  to  a  stat- 
ute a  carrier  of  messages  by  telegraph  was 
a  common  carrier,  and  required  to  use  the 
"utmost  diligence,"  held  that,  even  assum- 
ing its  obligation  as  a  common  carrier  might 
be  limited  by  a  special  contract,  its  stipula- 
tion in  regard  to  unrepeated  messages  could 
not  exonerate  it  from  the  gross  negligence, 
fraud,  or  wilful  wrong  of  itself  or  its  serv- 
ant. 

As  above  pointed  out,  in  New  York  the 
stipulation  is  held  valid  in  the  absence  of 
gross  negligence  or  wilful  misconduct  on  the 
part  of  the  telegraph  company  or  its  em- 
ployees, and  therefore,  where  such  gross  neg- 
ligence or  wilful  misconduct  is  present,  the 
stipulation  will  not  protect  the  company.  A 
case  of  this  nature  is  Weld  v.  Postal  Teleg. 
Cable  Co.  199  N.  Y.  88,  92  N.  E.  415,  which 
distinctly  recognizes  the  above  doctrine.  In 
this  case,  besides  several  minor  and  imma- 
terial mistakes,  a  material  mistake  was 
made  in  a  price  at  which  an  agent  was  di- 
rected to  sell  cotton.  G.  V, 
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Am.  Rep.  713;  Sweatland  v.  Illfnois  &  M. 
Teleg.  Co.  27  Iowa,  433,  1  Am.  Rep.  285; 
Russell  V.  Western  U.  Teleg.  Co.  57  Kan. 
230,  45  Pac.  598;  Western  U.  Teleg.  Co.  v. 
Eubanks,  100  Ky.  591,  36  L.R.A.  711,  60 
Am.  iSt.  Rep.  361,  38  S.  W.  1068;  Ayer  v. 
Western  U.  Teleg.  Co.  79  Me.  493,  1  Am. 
St.  Rep.  363,  10  Ati.  495;  United  States 
Teleg.  Co.  v.  Gildersleve,  29  Md.  232,  96 
Am.  Dec.  519;  Shaw  v.  Postal  Teleg.  & 
Cable  Co.  79  Miss.  670,  56  L.R.A.  486,  89 
Am.  St.  Rep.  660,  31  So.  222;  Reed  v. 
Western  U.  Teleg.  Co.  135  Mo.  661,  34 
L.R.A.  492,  58  Am.  St.  Rep.  609,  37  S.  W. 
904;  Western  U.  Teleg.  Co.  v.  Kemp,  44 
Neb.  194,  48  Am.  St.  Rep.  723,  62  N.  W. 
451 ;  Western  U.  Teleg.  Co.  v.  Longwill,  5 
N.  M.  308,  21  Pac.  339;  Schwartz  v.  At- 
lantic &  P.  Teleg.  Co.  18  Hun,  157;  Brown 
V.  Postal  Teleg.  Co.  Ill  N.  C.  187,  17  L.R.A. 
648,  32  Am.  St.  Rep.  793,  16  S.  E.  179; 
Western  U.  Teleg.  Co.  v.  Griswold,  37  Ohio 
St.  301,  41  Am.  Rep.  500;  New  York  C.  R. 
Co.  V.  Lockwood,  17  Wall.  357,  21  L.  ed. 
627;  Southern  Exp.  Co.  v.  Caldwell,  21 
Wall.  267,  22  L.  ed.  558 ;  Passmore  v.  \Vest- 
ern  U.  Teleg.  Co.  78  Pa.  242;  Walker  v. 
Western  U.  Teleg.  Co.  75  S.  C.  512,  56  S.  E. 
38 ;  Kirby  v.  Western  U.  Teleg.  Co.  7  S.  D. 
623,  30  L.R.A.  021,  65  N.  W.  37;  Western 
U.  Teleg.  Co.  v.  Mellon,  100  Tenn.  429,  45 
S.  W.  443 :  Pepper  v.  Western  U.  Teleg.  Co. 
87  Tenn.  554,  4  L.R.A.  660,  10  Am.  St.  Rep. 
699,  11  S.  W.  783;  Marr  v.  Western  U. 
Teleg.  Co.  85  Tenn.  544,  3  S.  W.  496 ;  Wertz 
V.  Western  U.  Teleg.  Co.  8  Utah,  499,  33 
Pac.  136;  Gillifl  v.  Western  U.  Teleg.  Co. 
61  Vt.  461,  4  L.R.A.  611,  15  Am.  St.  Rep. 
917,  17  Atl.  736;  Western  U.  Teleg.  Co.  v. 
Reynolds  Bros.  77  Va.  173,  46  Am.  Rep. 
715;  Berry  v.  West  Virginia  &  P.  R.  Co. 
44  W.  Va.  538,  67  Am.  St.  Rep.  781,  30 
S.  E.  143;  Beatty  Lumber  Co.  v.  Western 
U.  Teleg.  Co.  52  W.  Va.  410,  44  S.  E.  309; 
Thompson  v.  Western  U.  Teleg.  Co.  64  Wis. 
531,  54  Am.  Rep.  644,  25  N.  W.  789;  White 
V.  Western  U.  Teleg.  Co.  5  McCrary,  103, 
14  Fed.  710;  Abraham  v.  Western  U.  Teleg. 
Co.  11  Sawy.  28,  23  Fed.  315;  Western  U. 
Teleg.  Co.  v.  Cook,  9  C.  C.  A.  080,  15  U.  S. 
App.  445,  61  Fed.  624;  Great  Northwestern 
Teleg.  Co.  v.  Laurance,  Rap.  Jud.  Quebec 
1  B.  R.  1. 

Messrs.  Clark  &  Budge,  for  respondent: 
The  stipulation  limiting  liability  is  valid. 
Primrose  v.  Western  JJ,  Teleg.  Co.  154  U. 
S.  1,  38  L.  ed.  883,  14  Sup.  Ct.  Rep.  1008: 
Camp  V.  Western  U.  Teleg.  Co.  1  Met. 
(Ky.)  164,  71  Am.  Dec.  401;  Hart 
V.  Western  U.  Teleg.  Co.  66  Cal. 
579,  56  Am.  Rep.  119,  6  Pac.  637;  Western 
U.  Teleg.  Co.  v.  Carcw,  15  ]SIich.  525;  Coit 
V.  Western  U.  Teleg.  Co.  130  Cal.  657,  53 
L.R.A.  678,  80  Am.  St  Rep.  153,  63  Pac. ' 
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83;  Kiley  v.  Western  U.  Teleg.  Co.  109  N. 
Y.  231,  16  N.  E.  75;  Grinnell  v.  Western  U. 
Teleg.  Co.  113  Mass.  299,  18  Am.  Rep.  485; 
Birney  v.  New  York  &  W.  Printing  Teleg. 
Co.  18  Md.  341,  81  .A  Dec.  607;  United 
States  Teleg.  Co.  v.  Gildersleve,  29  Md.  232, 
96  Am.  Dec.  519;  Ellis  v.  American  Teleg. 
Co.  13  Allen,  226;  Redpath  v.  Western  U. 
Teleg.  Co.  112  Mass.  71,  17  Am.  Rep.  69; 
Clement  v.  Western  U.  Teleg.  Co.  137  Mass. 
463 ;  Wann  v.  Western  U.  Teleg.  Co.  37  Mo. 
472,  90  Am.  Dec.  395;  Becker  v.  Western 
U.  Teleg.  Co.  11  Neb.  87,  38  Am.  Rep.  356, 
7  N.  W.  868;  Breese  v.  United  States  Teleg. 
Co.  48  N.  Y.  132,  8  Am.  Rep.  520;  Pegram 
v.  Western  U.  Teleg.  Co.  97  N.  C.  57,  2  S. 
E.  256;  Lassiter  v.  Western  U.  Teleg.  Co. 
89  N.  C.  385;  Harris  v.  Western  U.  Teleg. 
Co.  9  Phila.  88;  Passmore  v.  Western  U. 
Teleg.  Co.  78  Pa.  238;  Aiken  v.  Western  U. 
Teleg.  Co.  5  S.  C.  358;  Western  U.  Teleg. 
Co.  v.  Neill,  57  Tex.  283,  44  Am.  Rep.  589; 
Western  U.  Teleg.  Co.  v.  Catchpole,  1  Tex. 
App.  Civ.  Cas.  (White  &  W.)  108;  Western 
U.  Teleg.  Co.  v.  Smith,  3  Tex  App.  Civ. 
Cas.  (Willson)  86;  Western  U.  Teleg.  Co. 
V.  Hcarne,  77  Tex.  83,  13  S.  W.  970;  Wo- 
mack  V.  Western  U.  Teleg.  Co.  58  Tex.  176. 
44  Am.  Rep.  614;  Western  U.  Teleg.  Co.  v. 
Coggin,  15  C.  C.  A.  231,  32  U.  S.  App.  245, 
68  Fed.  137;  Birkett  v.  Western  U.  Teleg. 
Co.  103  Mich.  361,  33  L.R.A.  404,  50  Am. 
St.  Rep.  374,  61  N.  W.  645;  Jacob  v.  West- 
ern U.  Teleg.  Co.  135  Mich.  600,  98  N.  W. 
402;  Riley  v.  Western  U.  Teleg.  Co.  8  Misc. 
217,  28  N.  Y.  Supp.  581 ;  Western  U.  Teleg. 
Co.  V.  Elliott,  7  Tex.  Civ.  App.  482,  27  S. 
W.  219;  Wheelock  v.  Postal  Teleg.  Cable 
Co.  197  Mass.  119,  83  N.  E.  313,  14  A.  &  E. 
Ann.  Cas.  188;  Halsted  v.  Postal  Teleg. 
Cable  Co.  193  N.  Y.  293,  19  L.R.A. (N.S.) 
1021,  127  Am.  St.  Rep.  952,  85  N.  E.  1078; 
Monsees  v.  Western  U.  Teleg.  Co.  127  App. 
Div.  289,  111  N.  Y.  Supp.  53. 

Proof  of  an  error  is  not  sufficient  proof 
of  negligence. 

White  V.  Western  U.  Teleg.  Co.  5  Mc- 
Crary, 103,  14  Fed.  710;  Becker  v.  West- 
ern U.  Teleg.  Co.,  Western  U.  Teleg.  Co.  v. 
Neill;  and  Western  U.  Teleg.  Co.  v.  Hearnc. 
— supra:  Sweatland  v.  Illinois  &  M.  Teleg. 
Co.  27  Iowa,  433,  1  Am.  Rep.  285;  Thomp- 
son V.  Western  U.  Teleg.  Co.  04  Wis.  531, 
54  Am.  Rep.  644,  25  N.  W.  789 ;  Halsted  v. 
Postal  Teleg.  Cable  Co.;  Womack  v.  West- 
ern U.  Teleg.  Co.;  Breese  v.  United  States 
Teleg.  Co.,  and  Aiken  v.  Western  U.  Teleg. 
Co., — supra. 

Sullivan.  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  action  was  brought  by  the  appel- 
lants, as  plaintiffs,  to  recover  damages  in 
the  sum  of   $581.17,   alleged   to   have  been 
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sustained  by  reason  of  an  error  in  the 
transmission  of  a  telegraphic  message  de- 
livered by  appellants  to  respondent,  at  the 
town  of  Soda  Springs,  Idaho,  on  or  about 
March  6,  1907,  to  be  transmitted  to  parties 
in  Denver,  Colorado.  The  principal  issue 
made  by  the  pleadings  was  whether  the  de- 
fendant was  liable  because  of  a  mistake 
made  in  the  transmission  of  said  telegram. 
The  action  was  tried  by  the  court  and  u 
jury,  and  at  the  close  of  plaintiffs*  evi- 
dence, counsel  for  the  defendant  moved  for 
a  nonsuit,  which  motion  was  granted  by 
the  court,  and  judgment  of  dismissal  was 
entered.  The  appeal  is  from  said  order  and 
the  judgment. 

The  following  facts,  among  others,  appear 
from  the  record:  The  telegraphic  message 
was  written  upon  one  of  the  respondent 
company's  telegraph  blanks,  with  all  the 
printed  provisions  upon  said  blanks.  Said 
telegraph  blank  contained  the  following 
matter,  to  wit:  "Western  Union  Telegraph 
Company,  Incorporated.  .  .  .  Send  the 
following  message  subject  to  the  terms  on 
back  hereof,  which  are  hereby  agreed  to." 
The  following  is  the  telegram  written  there- 
on: 

Soda  Springs,  Idaho,  March  6,  1907. 
To  Colorado  Live  Stock  &  Commission  Com- 
pany, 

Denver  Stock  Yards,  Denver,  Colorado. 

Will  you  honor  draft  of  W.  L.  White  on 

you    in '  payr^ient    of    eighty-four    head     of 

steers,  at  three  ninety-five  per  hundred,  2 

per  cent  shrink,  weighed  here? 

Strong  &  Stark. 

On  the  face  of  said  telegram  the  follow- 
ing printed  matter  occurred:  "Read  the 
notice  and  agreement  on  the  back,"  and  on 
the  back  of  the  said  telegraph  blank  ap- 
pears the  following: 

All  messages  taken  by  this  company  are 
subject  to  the  following  terms:  To  guard 
against  mistakes  or  delays,  the  sender  of  a 
message  should  order  it  repeated;  that  is, 
telegraphed  back  to  the  originating  office  for 
comparison.  For  this,  one-half  the  regular 
rate  is  charged  in  addition.  It  is  agreed 
between  the  sender  of  the  following  message 
and  this  company,  that  said  company  shall 
not  be  liable  for  mistakes  or  delays  in  the 
transmission  or  delivery,  or  for  nondelivery, 
of  any  un repeated  message,  beyond  the 
amount  received  for  sending  the  same;  nor 
for  mistakes  or  delays  in  the  transmission 
or  delivery,  or  for  nondelivery,  of  any  re- 
peated message,  beyond  fifty  times  the  sum 
received  for  sending  the  same,  unless  espe- 
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cially  insured;  nor  in  any  case  for  delays 
arising  from  unavoidable  interruption  in 
the  working  of  its  lines,  or  for  errors  in 
cipher  or  obscure  messages.  And  this  com- 
pany is  hereby  made  the  agent  of  the 
sender,  without  liability,  to  forward  any 
message  over  the  lines  of  any  other  com- 
pany when  necessary  to  reach  its  destina- 
tion. Correctness  in  the  transmission  of  a 
message  to  any  point  on  the  lines  of  this 
company  can  b«  insured  by  contract  in  writ- 
ing, stating  agreed  amount  of  risk,  and  pay- 
ment of  premium  thereon,  at  the  following 
rates,  in  addition  to  the  usual  charge  for 
repeated  messages,  viz.,  1  per  cent  for  any 
distance  not  exceeding  1,000  miles,  and 
2  per  cent  for  any  greater  distance. 
No  employee  of  the  company  is  au- 
thorized to  vary  the  foregoing.  No  re- 
sponsibility regarding  messages  attaches 
to  this  company  until  the  same  are 
presented  and  accepted  at  one  of  its  trans- 
mitting offices;  and  if  a  message  is  sent  to 
such  office  by  one  of  the  company's  messen- 
gers, he  acts  for  that  purpose  as  the  agent 
of  the  sender.  Messages  will  be  delivered 
free  within  the  established  free  delivery 
limits  of  the  terminal  office.  For  delivery 
at  a  greater  distance,  a  special  charge  will 
be  made  to  cover  the  cost  of  such  delivery. 
The  company  will  not  be  liable  for  damages 
or  statutory  penalties  in  any  case  where  the 
claim  is  not  presented  in  writing  within 
sixty  days  aft^r  the  message  is  filed  with 
the  company   for  transmission. 

Robert  C.  Clowry, 
President  and  General  Manager. 

Said  telegram  was  introduced  in  evidence 
on  the  trial,  and  one  of  the  plaintiffs  testi- 
fied as  follows:  "No,  sir;  at  the  time  I  de- 
livered the  telegram  to  the  defendant,  I  did 
not  ask  that  it  be  repeated;  I  have  refer- 
ence to  plaintiffs'  Exhibit  A;  I  did  not  re- 
quest that  it  be  telegraphed  back  for  com- 
parison. No,  I  did  not  offer  the  telegraph 
company  any  additional  compensation  for 
such  purpose.  .  .  .  We  were  nego- 
tiating the  sale  witn  one  W.  L.  White,  who 
was  agent  for  the  Colorado  Live  Stock  & 
Commission  Company;  he  was  acting  as 
their  agent;  we  agreed  to  sell  the  company 
quite  a  number  of  cattle,  beef  steers.  I  do 
not  remember  the  weight  of  the  steers.  I 
have  g^t  it  down;  there  were  eighty-four 
head  of  steers,  they  weighed  something  near 
1,000  pounds;  we  at  this  time  agreed  with 
this  agent  as  to  the  price  per  hundred 
weight,  that  is  to  say,  $3.95  per  cwt. ;  this 
was  net  with  2  per  cent  shrink ;  I  agreed 
with  the  agent  on  the  price  for  the  cattle, 
and  then  went  and  sent  a  message  to  the 
company  to  find  out  whether  the  agent  was 
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responsible  or  not."     tn  response  to  said 
telegram,  the  following  reply  was  received: 

Denver,  Colorado,  3,  6,  1907. 
To  Strong  &,  Stark, 

Soda  Springs,  Idaho. 
Will  honor  draft  as  per  telegram  if  cattle 
are  billed  to  us. 

Colorado  Live  Stock 
k  Commission  Company. 

It  further  appears  from  the  testimony 
that  the  telegram,  when  delivered  to  the 
commission  company,  read  $3.25  per 
hundredweight,  making  a  difference  of  70 
cents  per  hundredweight  between  the  offer 
and  the  acceptance,  and  that  was  caused 
by  the  mistake  made  by  the  respondent  in 
transmitting  the  telegram  from  Soda 
Springs  to  Denver;  and  that  the  steers  re- 
ferred to  were  delivered  to  the  said  W.  L. 
White,  and  shipped  by  him  to  the  Colo- 
rado Live  Stock  &  Commission  Company, 
at  Denver;  and  that  said  commission ^ com- 
pany paid  for  them  at  the  rate  of  $3.26 
per  hundredweight,  and  refused  to  pay 
$3.95  per  hundred,  as  stated  in  the  tele- 
gram as  delivered  to  the  telegraph  com- 
pany for  transmission.  Upon  that  state  of 
facts,  the  question  is  presented  whether  the 
telegraph  company  is  liable  for  the  differ- 
ence of  70  cents  per  hundredweight. 

The  respondent  does  not  deny  that  a  mis- 
take was  made,  but  contends  that  it  is 
not  liable  for  the  reason  that  the  telegraph 
blank  contained  a  certain,  printed  stipula- 
tion, to  the  effect  that  the  telegraph  com- 
pany should  not  be  liable  for  a  mistake  or 
delay  in  the  transmission  or  delivery  of 
the  message,  unless  the  sender  ordered  it 
repeated,  and  paid  one  half  of  the  regular 
charge  in  addition  to  the  regular  charge 
for  sending  such  message,  and  it  is  admitted 
by  the  appellants  that  they  did  not  request 
the  respondent  to  repeat  said  message. 

There  appears  to  be  considerable  conflict 
in  the  various  decisions  upon  the  question 
of  the  validity  of  the  printed  stipulation 
upon  a  telegraph  blank,  limiting  the  liabil- 
ity of  the  company  for  mistakes  and  delays 
in  transmission  of  messages.  In  some  of 
the  decisions  it  is  held  that  such  stipula- 
tions are  valid,  and  in  others,  that  they  are 
not  valid,  and  are  contrary  to  public  policy. 
Kemp  V.  Western  U.  Teleg.  Co.  28  Neb.  661, 
26  Am.  St.  Rep.  363,  44  N.  W.  1064,  held 
that  such  stipulations  are  invalid  under  a 
statute  which  expressly  declares  that  they 
shall  not  be  binding.  In  that  case  there 
was  a  mistake  made  in  transmitting  the 
telegram.  "8  o'clock"  was  written  in  the 
telegram  delivered  for  transmission,  and 
when  delivered  it  read  "10  o'clock."  The 
court  held,  under  §  12  of  an  act  relating  to 
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telegraph  companies,  that  said  company  was 
"liable  for  the  nondelivery  of  despatches  in- 
trusted to  its  care,  and  for  all  mistakes  in 
transmitting  messages  made  by  any  person 
in  its  employ." 

In  Western  U.  Teleg.  Co.  v.  Lowrey,  32  Neb. 
732,  49  N.  W.  707,  the  court  held,  under 
the  provisions  of  said  §  12,  supra,  that  the 
plaintiff  was  entitled  to  damages  for  de- 
lay in  delivering  an  unrepeated  measage. 
It  thus  appears  that  the  legislature  of  the 
state  of  Nebraska  has  considered  that  sucli 
stipulations  printed  on  a  telegraph  message, 
relieving  the  company  of  liability  for  mis- 
takes in  transmitting  or  delay  in  delivering 
messages,  were  contrary  to  public  policy, 
and  settled  the  matter  by  enacting  a  law  to 
that  effect. 

In  Mississippi,  Kentucky,  and  Oklahoma, 
telegraph  companies  are  by  law  declared  to 
be  conunon  carriers,  and  the  supreme  courts 
of  those  states  held  that  said  stipulation 
above  quoted  is  invalid,  and  unavailing  as 
a  defense,  under  the  Constitution  and  stat- 
ute which  declared  telegraph  oompaniea  to 
be  common  carriers  in  their  line  of  business, 
and  subject  to  liability  as  such.  Postal 
Teleg.  &  Cable  Co.  v.  Wells,  82  Miss.  733,  35 
So.  190;  Western  U.  Teleg.  Co.  v.  Eubanks, 
100  Ky.  591,  36  L.R.A.  711,  66  Am.  St.  Rep. 
361,  38  S.  W.  1068;  Blackwell  Mill,  k  Ele- 
vator C.o.  V.  Western  U.  Teleg.  Co.  17  Ok  la. 
376,  89  Pac.  235,  10  A.  &  E.  Ann.  Cas.  855. 

It  was  held  in  the  Oklahoma  case  that 
telegraph  companies  were  liable  for  the  full 
amount  of  the  loss  sustained  by  reason  of 
their  failure  properly  to  deliver  messages 
within  a  reasonable  time,  notwithstanding 
an  express  stipulation  in  the  contract  of  car- 
riage that  such  company  shall  not  be  liable 
for  mistakes  or  delays  in  the  transmission 
or  delivery,  or  for  nondelivery,  of  unrepeat- 
ed messages,  beyond  the  amount  received  for 
sending  the  same,  and  tnat,  construed  in  the 
light  of  the  statutes  of  Oklahoma,  such 
stipulation  is  unreasonable  and  contrary  to 
public  policy,  and  therefore  void.  In  that 
case  the  negligence  consisted  in  the  unrea- 
sonable delay  in  the  delivery  of  a  message. 

These  decisions  proceed  upon  the  theory 
that  telegraph  companies  are  common  car- 
riers, made  so  by  the  provisions  of  the  Con- 
stitutions or  the  statutes  in  those  states. 
We  have  no  constitutional  or  statutory  pro- 
vision in  this  state  that  such  stipulation  is 
void,  or  that  telegraph  companies  are  com- 
mon carriers.  Then  the  question  is  present- 
ed: What  should  be  the  rule  in  this  state 
us  to  such  rules  and  re^^ulations,  in  the  ab- 
sence of  any  constitutional  or  statutory 
provisions  ? 

It  is  contended  by  counsel  for  respondent 
that  the  great  weight  of  authority  upholds 
the  right  of  the  telegraph  company  to  adopt 
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reasonable  rules  and  regulations  to  govern  i 
the  sending  of  messages,  and  to  adopt  rules 
and  regulations  such  as  the  stipulation  un- 
der consideration,  fixing  the  liability  of  the 
company  for  delay  or  mistakes  in  the  trans- 
mission or  delivery  of  messages  to  the  sum 
paid  for  sending  the  message,  and  that  said 
stipulation  is  a  reasonable  one.  In  support 
of  thid  contention,  they  cite,  with  other  de- 
cisions, Primrose  v.  Western  U.  Teleg.  Co. 
164  U.  S.  1,  38  L.  ed.  883;  14  Sup.  Ct.  Rep. 
1098.  In  that  opinion  the  court  declares 
tiiat  telegraph  companies  are  not  common 
carriers,  except  in  so  far  as  they  are  obliged 
to  serve  all  alike,  and  that  they  may  pro- 
tect themselves  by  stipulations  similar  to 
those  under  consideration  in  this  case.  The 
court  said:  ''By  the  regulation  now  in  ques- 
tion, the  telegraph  company  has  not  under- 
taken to  wholly  exempt  itself  from  liability 
for  n^ligence;  but  only  to  require  the  send- 
er of  the  message  to  have  it  repeated,  and 
to  pay  half  as  much  again  as  the  usual 
price,  in  order  to  hold  the  company  liable 
for  mititakes  or  delays  in  transmitting  or 
delivering,  or  for  not  delivering,  a  message, 
whether  happening  by  negligence  of  its  serv- 
ants or  otherwise." 

That  case  involved  the  sending  of  a  mes- 
sage which  was  in  cipher  and  intelligible 
only  to  the  sender  and  his  agent  to  whom  it 
was  addressed.  The  court  there  holds  that 
telegraph  companies  resemble  railroad  com- 
panies and  other  common  carriers  in  that 
they  are  instruments  of  commerce,  and  in 
that  they  exercise  a  public  employment, 
and  arc  therefore  bound  to  serve  all  cus- 
tomers alike,  withoufc  discrimination;  that 
tliey  have  a  duty  to  the  public,  but  that 
the*}'  are  not  common  carriers;  and  that 
their  duties  are  different  and  are  performed 
in  different  ways;  and  that  they  are  not 
subject  to  the  same  liabilities;  and  that, 
likt!  common  carriers,  they  cannot  contract 
with  their  employers  for  exemption  for 
liabilities  occasioned  by  their  own  negli- 
gence, but  that  they  may  by  such  contracts, 
or  by  their  rules  and  regulations  brought 
to  the  knowledge  of  their  employers,  limit 
the  measure  of  their  responsibility  to  a  rea- 
sonable extent;  and  whether  their  rules  are 
rensonabie  or  unreasonable  must  be  deter- 
miiifd  with  reference  to  public  policy,  pre- 
cisely as  in  the  case  of  a  carrier, — citing 
Southern  Exp.  Co.  ¥.  Caldwell,  21  Wall. 
264,  22  L.  ed.  556. 

In  the  Primrose  Case,  the  court  referred 
to  the  fact  that  the  telegram  did  not  impart 
to  the  telegraph  company  an  important 
business  transaction,  and  did  not  indicate 
that  if  it  were  not  transmitted  correctly,  pe- 
cuniary loss  might  be  incurred.  In  the  case 
at  bar,  where  it  appears  that  the  telegram 
was  legibly  written  and  delivered  to  the 
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operator,  it  did  impart  to  the  telegraph  com- 
pany that  it  concerned  an  important  busi- 
ness transaction,  and  imparted  notice  to  the 
company  to  the  effect  that  pecuniary  loss 
might  result  in  case  a  mistake  was  made  in 
correctly  stating  the  price  per  hundred- 
weight of  the  cattle  referred  to.  It  was  not 
like  a  cipher  telegram,  that  was  "nonsense" 
to  the  operator.  In  the  Primrose  Case  stress 
is  laid  upon  the  fact  that  the  telegram  there 
involved  was  in  cipher  and  unintelligible. 
The  only  mistake  made  in  that  telegram 
was  the  change  of  an  "a"  to  a  *'u,"  the  tele- 
graphic character  for  an  "a"  being  a  dot  and 
a  dash,  and  for  "u,"  two  dots  and  a  dash. 
In  the  telegram  involved  in  the  case  at  bar, 
the  word  "ninety"  was  changed  to  "twen- 
ty." The  telegraphic  characters  for  the 
word  "ninety"  are  as  follows:  "-.  ..  -.  .- 
.... " — and  the  word  for  "twenty"  as  fol- 
lows: "-.--,-.-...."  It  will  be 
observed  from  the  foregoing  that  those 
words  when  written  out  in  telegraphic 
characters  are  very  different;  and  if  the 
figures  were  used  in  sending  said  telegram, 
the  characters  for  the  figure  "9"  are  "- . .  -" 
and  for  the  figure  "2"  "..-..;"  and  it  was 
carelessness  and  negligence  for  an  operator 
to  either  send  or  receive  the  word  "twenty" 
for  Die  word  "ninety"  in  either  figures  or 
words. 

Counsel  also  cites  Camp  v.  Western  U. 
Teleg.  Co.  1  Met.  (Ky.)  164,  71  Am.  Dec. 
461,  where  it  was  held  that  a  person  desir- 
ijig  to  send  a  message  is  admonished  by  the 
notice  printed  across  said  message  that,  to 
guard  against  a  mistake  in  transmission,  it 
should  be  repeated.  The  court  said:  "He  is 
also  notified  that  if  a  mistake  occur,  the 
company  will  not  be  responsible  for  it  un- 
less the  message  be  repeated.  There  is 
nothing  unreasonable  in  this  condition." 

Counsel  also  cites  Western  U.  Teleg  Co. 
V.  Carew,  16  Mich.  525.  The  court  there 
holds  that  it  would  be  extremely  unjust, 
considering  the  small  amount  of  compensa- 
tion for  sending  a  message,  and  would  ef- 
fectually put  an  end  to  this  method  of  cor- 
respondence, to  hold  them  liable  for  the  en- 
tire correctness  of  all  messages  transmitted ; 
or  to  hold  them  responsible  for  all  damages 
which  may  accrue  from  an  error,  especial- 
ly when  only  a  single  transmission,  without 
repeating,  is  relied  upon  or  paid  for;  or  to 
deny  them  all  power  to  make  rules  and  regu- 
lations to  limit  their  liability  even  in  the 
case  of  repeated  messages;  and  the  court 
says  it  would  be  equally  unreasonable  to 
require  them  to  repeat  a  message  when  they 
are  paid  only  for  a  single  transmission. 
Some  of  the  courts  have  based  their  deci- 
sions on  the  rule  laid  down  in  those  cases. 

The  last  two  decisions  were  rendered,  one 
in  1858  and  the  other  in  1867,  when  teleg- 
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raphy  was  in  its  infancy,  and  in  a  very  im- 
perfect, uncertain  condition,  and  mcs^apjcs 
could  not  be  sent  or  received  witli  the  cor- 
rectness and  accuracy  with  which  they  arc 
sent  in  the  present  day  with  the  improved 
telegraphic  machinery  and  appliances,  and 
greater  expertness  of  operators.  The  couit 
in  the  latter  case  refers  to  the  small  amount 
paid  for  the  transmission  of  a  message,  and 
it  was  evidently  in  the  mind  of  the  court 
that  telegraph  companies  were  poor,  strug 
gling  corporations;  but  experience  and  his- 
tory now  bears  out  the  statement  that  tele- 
graph  companies  have  become  immensely 
rich  on  the  "small  stipend"  charged  for 
sending  messages,  which  would  indicate 
that  they  are  charging  a  great  deal  more 
than  it  actually  costs  to  transmit  such  mes- 
sages, and  to  give  them  a  fair  return  upon 
the  capital  invested  in  the  business.  The 
Michigan  court,  it  seems,  was  mistaken  when 
it  suggested  that  to  hold  them  liable  "would 
effectually  put  an  end  to  this  metliod  of 
correspondence,"  as  it  is  shown  that  a  num- 
ber of  the  states  have  held  telegraph  com- 
panies liable,  and  it  has  not  "effectually  put 
an  end  to  this  method  of  correspondence," 
as  it  is  used  a  great  deal  more  at  the  pres- 
ent time  than  it  ever  was  before,  regardless 
of  the  courts  holding  it  liable  for  damages 
arising  because  of  its  negligence.  Telegra- 
phy has  been  so  perfected  with  its  improved 
machinery,  instruments,  equipment,  and  ap- 
pliances that,  with  competent  and  careful 
operators,  telegrams  may  be  sent  with  ac- 
curacy. That  being  true,  telegraph  com- 
panies should  be  held  to  a  higher  degree  of 
care,  fidelity,  and  diligence  than  could  rea- 
sonably have  been  required  of  them  at  the 
dates  when  the  last  above-cited  opinions 
were  rendered,  and  they  should  be  held  to 
a  higher  degree  of  care  in  sending  and  de- 
livering telegrams  that  involve  the  property 
rights  of  either  the  sender  or  receiver  than 
perhaps  they  would  be  in  social  telegrams, 
or  telegrams  that  do  not  involve  property 
rights,  and  others  of  particular  interest  to 
the  sender  or  receiver.  While,  under  the  de- 
cision of  the  United  States  Supreme  Court 
above  cited,  a  telegraph  company  is  held 
not  to  be  a  common  carrier,  it  is,  however, 
a  corporation  doing  business  for  the  public, 
and  must  be  held  liable  for  damages  arising 
from  its  own  carelessness  and  negligence 
or  the  carelessness  and  negligence  of  its 
agents.  While  it  may  make  rules  and  regu- 
lations in  regard  to  the  conduct  of  its  busi- 
ness, the  reasonableness  or  unreasonableness 
of  such  rules  must  be  determined  with  refer- 
ence to  public  policy,  precisely  as  in  tlie 
case  of  common  carriers.  Public  policy  is 
that  principle  of  law  under  w'hich  freedom 
of  contract  or  private  dealing  is  restricted 
by  law  for  the  good  of  the  community, — 
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the  public  good.  32  Cyc.  Law.  &  Proc.  p. 
1251.  A  stipulation  in  a  contract  which  ex- 
empts the  corporation  from  damages  for  its 
own  negligence  is  void,  when  applied  to  a 
telegraph  company,  as  well  as  when  ap- 
plied to  a  common  carrier. 

In  Western  U.  Teleg.  Co.  v.  Eubanks,  100 
Ky.  591,  36  L.R.A.  711,  66  Am.  St.  Rep. 
361,  38  S.  W.  1068,  the  supreme  court  of 
that  state  has  clearly  distinguished,  if  not 
reversed,  the  doctrine  laid  down  in  Camp 
V.  Western  U.  Teleg.  Co.  supra,  and  there 
holds  that  a  stipulation  such  as  the  one 
under  consideration  in  this  case,  providing 
that  unless  the  message  is  repeated,  the 
company  is  not  liable,  is  invalid,  and  says: 
"It  18  true  that  in  Camp  v.  Western  U. 
Teleg  Co.  supra,  the  same  or  a  similar  stipu- 
lation as  the  one  in  question,  as  to  the  repe> 
tition  of  messages,  was  held  to  be  valid, 
but  that  case  was  decided  in  1858,  and  be- 
fore the  adoption  of  the  present  Constitu- 
tion." 

In  the  Eubanks  Case  the  decision  of  tlie 
Supreme  Court  in  Primrose  v.  Western  U.' 
Teleg.  Co.  supra,  is  referred  to  in  the  fol- 
lowing manner  by  the  court:  "It  is  true  that 
that  decision  upheld  the  stipulation  in  ques- 
tion as  well  as  the  stipulation  in  regard  to 
cipher  messages  and  obscure  messages,  but 
it  is  also  true  that  Chief  Justice  Fuller 
and  Mr.  Justice  Harlan  dissented,  and  Mr. 
Justice  White  took  no  part  in  the  decision. 
It  will  also  be  seen  from  the  opinion  that 
many  courts  of  last  resort  had  decided 
otherwise  as  to  such  stipulations," — and 
then  cites  many  other  authorities  holding 
that  such  stipulations  are  invalid. 

In  Smith  v.  Western  U.  Teleg.  Co.  83 
Ky.  112,  4  Am.  St.  Rep.  126,  the  court,  in 
discussing  the  obligation  of  telegraph  com- 
panies, said:  "It  is,  however,  a  public  agent; 
it  exercises  a  quasi  public  employment; 
carefulness  and  fidelity  are  essentials  to 
its  character  as  a  public  servant,  and  public 
policy  forbids  that  it  should  abdicate  as  to 
the  public  by  a  contract  with  the  individual. 
He  is  but  one  of  millions;  his  business 
will  perhaps  not  admit  of  delay  or  contest 
in  the  courts,  and  he  is  ex  necessitate  com- 
pelled to  submit  to  any  terms  which  the 
company  might  see  fit  to  impose;  but  the 
law  should  not  uphold  a  contract  under 
which  a  public  agent  seeks  to  shelter  itself 
from  the  consequences  of  its  own  wrong  and 
neglect.  Its  liability  for  neglect  is  not 
founded  purely  upon  contract.  It  is  char- 
tered for  public  purposes;  extraordinary 
powers  are  therefore  conferred  upon  it;  it 
has  the  power  of  eminent  domain;  if  it  did 
not  serve  the  public,  it  could  not  constitu- 
tionally lay  a  wire  over  a  man's  land  with- 
out his  consent;  and  by  reason  of  the  gift 
of  these  privileges,  it  is  required  to  receive 
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and  traiii^mit  messages,  and  is  liable  for 
neglect,  independent  of  any  express  contract. 
The  public  are  compelled  to  rely  absolutely 
upon  the  care  and  diligence  of  the  company 
in  the  transaction  of  this  business,  so  won- 
derful in  its  growth,  so  necessary  to  the  life 
of  commerce,  and  useful  beyond  estimate; 
and  if  it  relies  upon  a  notice  or  contract  to 
restrict  its  liability,  it  must  be  one  not  in 
violation  of  public  policy;  and  in  view  of 
the  vast  interests  committed  to  a  telegraph 
company,  the  extraordinary  powers  given 
it,  and  the  virtual  monopoly  it  almost  neces- 
sarily enjoys,  the  court  should  compel  it 
nolens  volens  to  perform  the  corresponding 
duties  of  diligence  and  good  faith  to  the 
public  thereby  created.  Any  other  rule 
would  defeat  the  very  purposes  for  which 
these  companies  are  chartered,  to  wit,  the 
safe  and  speedy  transmission  of  messages 
for  the  public;  and  while  they  may  reason- 
ably restrict  their  liability,  yet  they  cannot 
do  so  as  against  their  own  negligence.  They 
undertake  to  exercise  a  public  emplo3rment 
which  in  many  respects  is  analogous  to  that 
of  a  common  carrier,  and  they  musn  there- 
fore bring  to  it  that  degree  of  skill  and  care 
which  a  prudent  man  would  under  the  cir- 
cumstances exercise  in  his  own  affairs;  and 
any  stipulation  by  which  they  undertake  to 
relieve  themselves  from  this  duty,  or  to  re- 
strict their  liability  for  its  nonuse,  is  for- 
bidden by  the  demands  of  a  sound  public 
policy.  To  hold  otherwise  would  arm  them 
with  a  very  dangerous  power,  and  leave  the 
public  comparatively  remediless." 

As  holding  or  tending  to  hold  that  a 
telegraph  company  is  liable  for  misconduct 
or  negligence,  regardless  of  said  stipulation, 
see  Western  U.  Teleg.  Co.  v.  Henderson,  89 
Ala.  510,  18  Am.  St.  Rep.  148,  7  So.  419; 
Western  U.  Teleg.  Co.  v.  Short,  53  Ark.  434, 
9  L.R,A.  744,  14  S.  W.  649;  Western  U. 
Teleg.  Co.  v.  Blanchard,  68  Ga.  299,  45  Am. 
Rep.  480;  Western  U.  Teleg.  Co.  v.  Tyler,  74 
111.  168,  24  Am.  Rep.  279;  Western  U. 
Teleg.  Co.  v.  Jones,  95  Ind.  228,  48  Am. 
Rep.  713;  Sweatland  v.  Illinois  &  M. 
Teleg.  Co.  27  Iowa,  433,  1  Am.  Rep.  285; 
Western  U.  Teleg.  Co.  v.  Eubanks,  supra; 
Ayer  v.  Western  U.  Teleg.  Co.  79  Me.  493,  1 
Am.  St.  Rep.  353,  10  Atl.  495;  United 
States  Teleg.  Co.  v.  Gildersleve,  29  Md.  232, 
96  Am.  Dec.  519;  Shaw  v.  Postal  Teleg.  & 
Cable  Co.  79  Miss.  670,  66  L.R.A.  486,  89 
Am.  St.  Rep.  666,  31  So.  222 ;  Reed  v.  West- 
em  U.  Teleg.  Co.  135  Mo.  661,  34  L.R.A. 
492,  68  Am.  St.  Rep.  609,  37  S.  W.  904; 
Kemp  V.  Western  U.  Teleg.  Co.  28  Neb.  661, 
26  Am.  St.  Rep.  363,  44  N.  W.  1004;  West- 
ern U.  Teleg.  Co.  v.  Longwill,  5  N.  M.  308, 
21  Pac.  339;  Postal  Teleg.  Cable  Co.  v. 
Robertson,  36  Misc.  785,  74  N.  Y.  Supp.  876; 
Brown  v.  Postal  Teleg.  Co.  Ill  N.  C.  187, 
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17  L.R.A.  648,  32  Am.  St.  Rep.  793,  16  S.  E. 
179;  Western  U.  Teleg.  Co.  v.  Griswold,  37 
Ohio  St.  301,  41  Am.  Rep.  500;  Aiken  v. 
Western  U.  Teleg.  Co.  5  S.  C.  358;  Kirby 
V.  Western  U.  Teleg.  Co.  7  S.  D.  623,  30 
L.R.A.  621,  624,  65  N.  W.  37;  Western  U. 
Teleg.  Co.  v.  Mellon,  100  Tenn.  429,  45  S. 
W.  443;  Wertz  v.  Western  U.  Teleg.  Co.  8 
Utah,  499,  33  Pac.  136;  Gillis  v.  Western  U. 
Teleg.  Co.  61  Vt.  461,  4  L.R.A.  611,  15  Am. 
St.  Rep.  917,  17  Atl.  736;  Western  U.  Teleg. 
Co.  V.  Reynolds  Bros.  77  Va.  173,  46  Am. 
Rep.  715;  Beatty  Lumber  Co.  v.  Western  U. 
Teleg.  Co.  52  W.  Va.  410,  44  S.  E.  309; 
Thompson  v.  Western  U.  Teleg.  Co.  64 
Wis.  531,  54  Am.  Rep.  614,  25  N.  W. 
789;  Western  U.  Teleg.  Co.  ▼.  Cook  (C. 
C.  A.,  Cal.)  9  C.  C.  A.  680,  15  U.  S.  App. 
445,  61  Fed.  624;  Great  Northwestern  Teleg. 
Co.  y.  Laurance,  Rap.  Jud.  Quebec,  1  B.  R« 
1;  also  Joyce,  Electric  Law,  2d  ed.  §§  681, 
683-685,  689,  692,  701,  702,  707,  712. 

In  summarizing  the  diversity  of  decisions 
as  to  such  stipulations  by  telegraph  com< 
panics,  that  text  writer  (Joyce),  in  §  716, 
says:  "It  is  evident  from  the  preceding  de- 
cisions that  it  is  impossible  to  formulate 
any  other  than  what  might  well  be  called 
a  composite  rule,  and  inasmuch  as  the  state 
courts  are  showing  a  more  decided  inclina- 
tion to  adhere  to  their  own  precedents,  it 
is  doubtful  whether,  as  against  such  prec- 
edents, a  court  would  follow  decisions  of 
other  state  courts,  even  though  they  might 
be  deemed  to  constitute  what  has  been  called 
the  weight  of  authority." 

Owing  to  the  fact  that  many  of  the  de- 
cisions which  hold  that  the  stipulation  un- 
der consideration  is  valid  and  binding  are 
based  upon  the  decisions  of  Camp  v.  West- 
ern U.  Teleg.  Co.  1  Met.  (Ky.)  164,  71  Am. 
Dec.  461,  decided  in  1858,  and  Western  U. 
Teleg.  Co.  v.  Carew,  15  Mich.  525,  which 
was  decided  in  1867,  and  long  before  teleg- 
raphy had  reached  its  present  state  of  ef- 
ficiency and  accuracy,  this  court  is  not  in- 
clined to  follow  that  line  of  decisions. 
Since  a  telegraph  company  is  a  public 
agent,  exercising  a  quasi  public  employ- 
ment, carefulness  and  fidelity  are  essentials 
to  its  character  as  a  public  servant,  and 
public  policy  forbids  that  it  should  be  re- 
leased by  its  own  rules  or  regulations  from 
damages  occasioned  by  its  carelessness  and 
negligence.  It  is  chartered  for  public  pur- 
poses; it  has  the  power  of  eminent  domain; 
the  public  are  compelled  to  rely  absolutely 
on  the  care  and  diligence  of  the  company 
in  the  transmission  of  messages,  and  by  rea- 
son of  those  powers  and  the  relation  it  sus- 
tains to  the  public,  it  is  obligated  to  per- 
form the  duties  it  is  chartered  to  perform 
with  the  care,  skill,  and  diligence  that  a 
prudent  man  would  under  like  circumstan- 
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ces  exercise  in  his  own  affairs;  and  if  it 
fails  to  do  so,  it  is  liable  in  damages  for 
such  failure,  and  cannot  restrict  its  jiabil 
ity  by  rule  or  regulation  which  attempts  to 
excuse  it  for  its  own  negligence.  It  is  a 
public  servant  and  must  serve  the  people 
impartially,  carefully  and  in  good  faith. 
We  do  not  hold  that  the  company  is  an  in- 
surer against  mistakes  or  delays  arising 
from  causes  beyond  its  own  control,  but  it 
is  liable  for  damages  arising  from  the  use 
of  defective  instruments  or  want  of  skill  or 
care  on  the  part  of  operators.  A  stipula- 
tion exempting  it  from  liability  for  its  own 
negligence  would  be  contrary  to  public 
policy. 

Some  of  the  authorities  hold  that  a  tele- 
graph company  may  adopt  rules  and  regu- 
lations which  legally  exempt  it  from  "ordi- 
nary negligence,"  but  that  they  cannot  make 
such  rules  or  regulations  that  will  shield 
or  protect  them  from  damages  arising  from 
"gross  negligence."  They  draw  a  distinc- 
tion between  "ordinary  negligence"  and 
"gross  negligence."  Bouvier,  in  his  Law 
Dictionary,  defines  negligence  to  be  "the 
"omission  to  exercise  proper  care  and  cau- 
able  man,  guided  by  those  considerations 
which  ordinarily  regulate  the  conduct  of 
human  affairs,  would  do,  or  the  doing  some- 
thing which  a  prudent  and  reasonable  man 
would  not  do."  Mr.  English,  in  his  Law 
Dictionary,  defines  negligence  to  be  the 
"omission  to  exercise  proper  care  and  cau- 
tion; failure  to  perform  a  duty  or  doing  it 
improperly,"  and  the  facts  in  such  case 
must  decide  the  degree  of  negligence. 
Thompson,  on  Electricity,  §  180,  referring 
to  the  different  degrees  of  negligence,  says: 
"Modem  Judicial  opinion  is  drifting  toward 
the  view  that  a  division  of  care  and  cor- 
relatively  of  negligence  into  degrees  is  a 
matter  too  subtle  and  refined  for  the  ordi- 
nary purposes  of  justice,  and  it  has  been 
well  said  that  gross  negligence  is  nothing 
more  than  negligence  with  an  epithet." 

The  term  "gross  negligence"  undoubted- 
ly describes  colloquially  a  greater  degree  of 
carelessness  than  the  term  "ordinary  negli- 
gence," but  the  legal  significance  of  the  term 
is  difficult  to  ascertain.  In  one  view,  "gross 
negligence"  is  deemed  equivalent  in  law  to 
fraud  or  to  intentional  wrong;  in  another, 
it  is  deemed  exactly  synonymous  with  or- 
dinary negligence;  while  in  a  third,  it  is 
deemed  to  be  applicable  to  those  degrees  of 
carelessness,  whatever  they  may  be,  existent 
between  ordinary  negligence  and  wilful  neg- 
ligence or  fraud.  Gray,  Communication  by 
Teleg.  §  37.  And  in  §  .38,  the  author  says: 
"The  doctrine  that  in  legal  contemplation 
there  is  no  distinction  lietwoen  gross  nofrli- 
gence  and  ordinary  ne,i;lii;enoe  has  certain- 
ly not  been  adopted  uniformly  by  the  courts 
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which  have  considered  negligence  on  the  part 
of  a  telegraph  company." 

In  certain  cases  "gross  negligence"  is  evi- 
dently deemed  the  equivalent  in  legal  con- 
templation of  "ordinary  negligence."  In 
many  cases,  however,  "gross  negligence"  is 
used  to  denote  a  degree  of  carelessness  great- 
er than  the  degree  implied  by  "ordinary 
ne<>ligence,"  and  one  of  which  the  law  takes 
di&tinct  legal  cognizance.  It  is  thus  used 
in  those  cases  in  which  telegraph  companies 
are  permitted  to  limit  their  liability  for 
losses  occurring  through  their  ordinary  neg- 
ligence, but  at  the  same  time  are  not  per- 
mitted to  limit  their  liability  for  losses  oc- 
curring through  their  gross  negligence.  Un- 
fortunately, in  only  one  of  these  cases  is 
an  attempt  made  to  define  gross  negligence, 
or  a  test  offered  to  distinguish  it  from  either 
ordinary  negligence  or  fraud.  In  the  rest 
of  these  cases,  therefore,  it  is  impossible  to 
determine  whether  gross  negligence  is 
deemed  to  be  synonymous  with  wilful  negli- 
gence or  fraud,  or  to  be  applicable  only  to 
those  degrees  of  carelessness,  whatever  they 
may  be,  existent  between  wilful  and  ordi- 
nary negligence. 

In  the  fourth  volume  of  "Words  and 
Phrases,"  pp.  3168,  3169,  we  find  the  fol- 
lowing definitions  of  "gross  negligence," 
supported  by  the  many  authorities  cited 
there:  "Gross  negligence  is  the  want  of  even 
a  slight  care  and  diligence."  And  again: 
"Gross  negligence  is  the  want  of  that  dili- 
gence which  even  careless  men  are  accus- 
tomed to  exercise."  And,  "Gross  negligence 
is  the  want  of  that  care  which  everv  man 
of  common  sense,  however  inattentive  he 
may  be,  takes  of  his  own  property,"  and  "is 
nothing  more  than  negligence  with  the  ad- 
dition of  a  vituperative  epithet." 

We  shall  not  undertake  to  add  anything 
to  the  numerous  definitions  cited  of  "neg- 
ligence," and  "gross  negligence,"  but  do 
hold  that  if  damages  occur  by  reason  of 
mistakes  made  because  of  defective  instru- 
ments or  incompetent  operators,  or  through 
carelessness  or  negligence  that  with  ordi- 
nary care  might  have  been  avoided,  the  com- 
pany is  liable.  And  where  it  appears  that 
the  word  "ninety"  was  erroneously  trans- 
mitted "twenty,"  the  company  is  liable,  un- 
less it  can  show  that  the  mistake  was  made 
under  circumstances  and  conditions  over 
which  it  had  no  control.  Telegraph  com- 
panies must  therefore  be  held  to  a  greater 
degree  of  care  than  is  included  in  "wilful 
negligence"  or  "fraud." 

It  is  contended  by  counsel  for  respondent 
that  the  complaint  does  not  allege  negli- 
gence on  the  part  of  the  company  in  making 
tlie  mistake  in  sending  said  telegram,  and 
for  that  reason  does  not  state  a  cause  of 
action.      The   suilicicncy    of   the   Qomplaint, 
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however,  was  not  challenged  by  demurrer  or 
upon  the  admissibility  of  evidence,  and  was 
only  raised  upon  the  motion  for  a  nonsuit. 
This,  however,  is  not  a  ground  for  a  non- 
suit. Section  4354,  Rev.  Codes,  provides 
that  an  action  may  be  dismissed  or  a  judg- 
ment of  nonsuit  entered  on  five  separate 
grounds.  None  of  the  first  four  mentioned 
applies  to  the  case  at  bar,  but  the  fifth  is 
applicable,  and  provides  that  the  court  upon 
motion  may  grant  a  nonsuit,  if  plaintiiT 
fails  to  prove  a  sulHcient  case  for  the  jury. 
it  was  evidently  on  that  ground  that  the 
court  sustained  the  motion  for  a  nonsuit, 
and  entered  a  judgment  of  dismissal,  as  it 
is  virtually  conceded  the  court  held  that 
said  stipulation  was  valid.  This  court 
holds  that  the  evidence  introduced  on  the 
trial  was  sufficient  to  show  negligence;  in 
other  words,  to  make  a  prima  facie  case, 
and  as  the  judgment  must  be  reversed  and 
the  cause  remanded,  the  plaintifTs  should  be 
permitted  to  amend  their  complaint,  if  they 
desire  to  do  so.  If  application  had  been 
made  at  the  close  of  the  trial,  to  amend  the 
complaint  to  conform  to  the  proof,  the  court 
no  doubt  would  have  granted  the  applica- 
tion, as,  under  the  views  expressed  in  this 
opinion,  the  plaintiffs  made  a  prima  facie 
case  by  the  evidence  introduced.  Where  a 
telegraph  company  fails  to  transmit  a  mes- 
sage correctly,  the  proof  of  'that  fact  is 
prima  facie  evidence  of  the  company's  ncg- 
ligencef  So,  proof  by  the  plaintiff  of  the 
contract,  which  may  be  implied  by  the  de- 
livery of  the  message  to  be  transmitted  and 
its  acceptance  by  the  defendant's  agent,  and 
of  the  breach,  makes  out  a  prima  facie  case, 
and  the  plaintiff  need  not  go  further  and 
show  any  further  negligence  or  omission  of 
the  defendant.  Jones,  Teleg.  &  Teleph.  Co. 
§  36.  If  the  failure  was  not  the  result  of 
negligence,  the  means  of  showing  that  fact 
is  almost  invariably  within  the  exclusive 
possession  of  the  company,  and  for  the 
courts  to  require  the  sender  to  prove  the 
negligence,  after  showing  the  mistake,  would 
be  in  many  cases  to  require  an  impossibil- 
ity, not  infrequently  resulting  in  enabling 
the  company  to  evade  a  just  liability.  Sec 
tion  30,  supra,  and  authorities  there  cited. 
We  conclude  that  when  the  sender  deliv- 
ers a  message  to  the  agent  of  a  telegraph 
company  for  transmission,  and  it  is  received 
by  him  for  transmission,  it  is  clearly  im- 
plied and  understood  that  the  message  must 
be  correctly  sent,  and  upon  proof  that  it 
was  not  correctly  sent,  a  prima  facie  case  is 
made.  Then  if  the  mistake  was  not  occa- 
sioned by  incompetent  operators  or  defective 
instruments,  and  was  occasioned  by  the  ele- 
ments or  some  matter  or  thing  over  which 
the  company  had  no  control,  it  devolves 
upon  the  company  to  prove  that  as  a  matter 
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of  defense.  Therefore,  when  the  plaintiff 
proved  that  said  message  was  delivered  to 
the  agents  of  the  company  for  transmission, 
and  that  they  accepted  it  and  made  a  mis- 
take in  its  transmission,  the  plaintiff  had 
made  a  prima  facie  case,  and  the  court  erred 
in  granting  a  nonsuit  and  entering  a  judg- 
ment of  dismissal. 

It  is  also  contended  by  counsel  for  re- 
spondent that  the  agreement  for  the  sale  of 
the  cattle  was  made  with  the  agent  of  the 
Colorado  Live  Stock  &  Commission  Com- 
pany, and  that,  by  reason  of  that  contract, 
the  steers  were  shipped  to  said  commission 
company,  and  that  fact  would  render  said 
company  liable  for  the  balance  due  on  said 
steers,  at  the  rate  of  $3.95  per  hundred- 
weight. There  is  nothing  in  that  conten- 
tion, for  the  reason  that  the  appellants  did 
not  close  the  contract  for  the  sale  with 
White,  but  closed  it  with  the  commission 
company.  The  negotiation  for  the  sale  of 
the  steers  was  begun  with  White,  but  ap- 
pellants would  not  sell  them  until  they  com- 
municated with  the  company  by  telegraph. 
In  the  reply  telegram,  the  company  stated 
that  they  would  honor  the  draft  if  the  cattle 
were  billed  to  them.  The  contract  was  made 
directly  with  the  commission  company,  and 
not  with  White,  ana  on  that  state  of  facts 
the  commission  company  could  not  be  com- . 
pelled  to  pay  a  greater  price  than  it  had 
agreed  to  pay  as  per  its  reply  telegram. 

The  judgment  is  reversed  and  the  cause 
remanded  for  further  proceedings,  in  ac- 
cordance with  the  views  expressed  in  this 
opinion.  Costs  of  appeal  are  awarded  to 
appellant. 

Ste\%'art  and  Ailshle,  JJ.,  concur. 

A  rehearing  having  been  granted,  Allshle, 
J.,  on  June  28,  1910,  handed  down  the  fol- 
lowing additional  opinion : 

A  rehearing  was  granted  in  this  case  on 
that  particular  portion  of  the  original  opin- 
ion of  the  court,  which  holds  that  "the  con- 
tract was  made  directly  with  the  commis- 
sion company,  and  not  with  White,  and 
on  that  state  of  facts  the  commission  com- 
pany  could  not  be  compelled  to  pay  a 
greater  price  than  it  had  agreed  to  pay  as 
per  its  reply  telegram." 

On  the  reargunicnt  of  this  case  on  the 
point  submitted,  the  controversy  has  re- 
volved about  the  legal  proposition  as  to 
whether  or  not  a  telegraph  company,  in  re- 
ceiving and  sending  a  message,  acts  as  the 
agent  of  the  sender.  A  determination  of 
this  question  is  necessary  to  a  correct  and 
proper  understanding  of  the  principle  of 
law  applicable  in  the  determination  of  the 
case.  We  have  made  a  very  careful  and 
somewhat  extended  examination,  both  of  the 
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text  writers  and  the  court  decisions  on  this 
question,  and  emerge  from  the  investigation 
fully  convinced  that  the  authorities  are  ir- 
reconcilable on  the  question.  This  confu- 
sion, it  seems  to  us,  has  arisen  out  of  the 
endeavor  on  the  part  of  the  courts  to  deter- 
mine just  what  particular  settled  and  es- 
tablished rule  of  law  is  applicable,  and 
should  be  invoked  in  dealing  with  an  entire- 
ly new  agency  as  applied  in  business  and 
commerce.  This  is  a  difficulty  which  con- 
stantly confronts  the  courts.  New  inven- 
tions are  constantly  coming  into  use;  new 
uses,  both  public  and  private,  are  coming 
into  being;  new  methods  and  means  of 
transacting  and  carrying  on  business  are  ap- 
plied; and  it  is  a  problem  fraught  with  too 
many  difficulties  and  embarrassments,  as 
the  books  will  readily  disclose,  for  the  courts 
to  apply,  in  every  instance,  the  correct  prin- 
ciple of  law,  so  as  to  accomplish  substantial 
justice  to  all  concerned,  and  at  the  same 
time  promote  the  public  interests  involved. 

In  the  early  days  of  communication  by 
telegraph,  when  cases  began  to  find  their 
way  into  the  English  and  Scotch  courts,  it 
was  held  by  those  courts  that  the  law  of 
agency  did  not  apply,  and  that  the  com- 
pany should  not  be  treated  as  an  agent  of 
the  sender  of  a  message,  but  rather  as  an 
agency  of  the  government.  Henckel  v.  Pape, 
40  L.  J.  Exch.  N.  S.  16,  L.  R.  6  Exch.  7,  23 
L.  T.  N.  S.  419,  19  Week.  Rep.  106;  Allen, 
Teleg.  Cas.  567;  Verdin  Bros.  v.  Robertson 
(1871)  10  Sc.  Sess.  Cas.  3d  series,  107; 
Allen,  Teleg.  Cas.  607.  To  the  same  effect 
see  Playford  v.  United  Kingdom  Electric 
Teleg.  Co.  L.  R.  4  Q.  B.  706;  Allen,  Teleg. 
Cas.  437;  Dickson  v.  Renter's  Teleg.  Co. 
L.  R.  2  C.  P.  Div.  62,  L.  R.  3  C.  P.  Div.  1, 
24  Eng.  Rul.  Cas.  774.  There  the  telegraph 
is  under  the  control  of  the  government  and 
is  operated  in  connection  with  the  postoffice 
department  (32  &  33  Vict.  chap.  73),  and 
the  cases  were  apparently  decided  on  the 
theory  that  the  government  is  not  responsi- 
ble for  the  negligence,  errors,  or  mistakes 
of  its  clerks  and  servants.  In  this  country 
there  seems  to  have  been  more  or  less  di- 
versity of  opinion.  Some  of  the  cases,  and 
especially  the  early  cases,  proceeding  upon 
the  implied,  if  not  express,  theory  that  the 
company  is  the  agent  of  the  sender,  and  that 
the  law  of  agency  is  the  rule  of  law  to  be 
applied  in  such  cases. 

Mr.  Gray,  in  his  work  on  Communication 
by  Telegraph,  written  twenty-five  years  ago, 
at  §  104,  says:  "While  the  employer  of  a 
telegraph  company  is  responsible  upon  the 
words  of  a  message  as  delivered,  where  they 
are  the  ones  that  he  authorized,  is  he  re- 
sponsible upon  them  where,  owing  to  the 
negligence  of  the  company,  they  differ  ma- 
terially from  the  ones  that  he  authorized? 
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This  question  is  answered  in  the  negative 
in  England  and  in  Scotland.  In  this  coun- 
try, on  the  other  hand,  it  is  answered,  as  a 
general  rule,  in  the  affirmative.  Courts 
have  rarely  considered  at  length  the  rela- 
tionship between  a  telegraph  company  and 
its  employer.  The  view  that  the  employer 
of  a  telegraph  company  is  responsible  upon 
a  negligently  altered  message  has  been  rest- 
ed, it  seems,  upon  two  different  grounds: 
(1)  A  telegraph  company  is  the  agent  of 
its  employer;  consequently,  it  renders  the 
employer  responsible  upon  any  message 
which  it  delivers.  (2)  One  who  employs  a 
telegraph  company  employs  it  to  do  a  cer- 
tain act, — ^to  communicate  a  certain  mes- 
sage; consequently,  he  is  responsible  for  the 
torts  of  the  company  committed  in  the  per- 
formance of  that  act.  These  grounds  will 
now  be  considered  separately  and  in  order." 

In  a  note  to  this  section  the  author  cites 
Durkee  v.  Vermont  C.  R.  Co.  29  Vt.  127; 
Saveland  v.  Green,  40  Wis.  431;  and  Wil- 
son V.  Minneapolis  &  N.  W.  R.  Co.  31  Minn. 
481,  18  N.  W.  291,  with  the  following  com- 
ment on  those  cases:  "These  cases  over- 
look, it  seems,  the  fact  that  a  telegraph  com- 
pany, in  delivering  an  altered  message,  does 
an  act  beyond  the  scope  both  of  the  authority 
which  the  employer  actually  delegates  to 
it,  and  of  the  authority  that  he  holds  it  out 
as  possessing*" 

Subsequent  to  the  issuance  of  Gray's 
work  and  in  1891,  Judge  Seymour  D. 
Thompson  issued  his  work  on  the  Law  of 
Electricity,  and  in  §  480  says :  "In  England 
and  Scotland,  the  idea  that  the  telegraph 
company  is  the  agent  of  the  sender,  to  trans- 
mit his  communication  to  the  addressee,  is 
repudiated."  In  §  481  he  discusses  and  re- 
views the  decision  of  the  supreme  court  of 
Tennessee  in  Pepper  v.  Western  U.  Teleg. 
Co.  87  Tenn.  654,  4  L.R.A.  660,  10  Am.  St. 
Rep.  699,  11  S.  W.  783,  and  disapproves  the 
holding,  which  he  calls  **dictum/'  in  that 
opinion,  and  in  §  482  the  author  says:  "it 
is  obvious,  however,  that  the  foregoing  prin- 
ciple cannot  be  of  universal  application. 
Many  cases  will  arise  where  the  material 
fact  will  be,  not  what  was  the  message 
which  was  delivered,  but  what  was  the  mes- 
sage which  was  received.  The  party  who 
originally  sends  an  order  by  telegraph 
makes  the  telegraph  company  his  agent  for 
its  transmission  and  delivery,  and,  as  be- 
tween himself  and  the  person  to  whom  it  is 
addressed,  he  is  bound  by  the  message  as 
delivered.  It  follows  that  where  the  legal 
rights  of  the  receiver  of  the  message  found- 
ed upon  an  order  transmitted  therein  are  in 
question,  he  is  entitled  to  put  in  evidence 
the  message  actually  received  as  the  origi- 
nal." 

Some  seventeen  years  later  and  in  1007, 
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Joyce  &  Joyce  issued  the  second  edition  of 
their  work  on  Electric  Law,  and  in  §  905 
review  the  conclusion  reached  by  the  dif- 
ferent text  writers  as  follows:  "Mr.  Gray 
(Gray,  Communication  by  Teleg.  §  104,  note 
3)  states  the  rule  as  holding  nonagency  of 
the  telegraph  company  in  England,  and  says 
that  the  rule  here  is  contra,  although  he  in- 
clines to  the  English  rule  [see  also  Scott  &, 
J.  Teleg.  §§  340,  341].  Judge  Thompson 
(Thomp.  Electricity,  1891  ed.  §§  483-487) 
holds  to  the  rule  which  makes  the  sender 
who  telegraphs  a  proposal  bound  by  the 
terms  of  the  message  as  delivered,  on  the 
ground  of  agency  of  the  telegraph  company.' 
In  other  words,  the  sender  must  stand  by 
the  proposition  embodied  in  the  message  as 
delivered  by  his  agent,  and  sue  the  company 
for  the  damages  he  has  sustained  by  its  mis- 
feasance; but  he  qualifies  this  by  the  rule 
that  the  party  who  first  invites  the  use  of 
the  telegraphic  agency  impliedly  undertakes 
to  assume  the  risk  of  the  telegraph  com- 
pany's mistakes.  This  author  relies  upon 
Ayer  v.  Western  U.  Teleg.  Co.  79  Me.  403,  1 
Am.  St.  Rep.  353,  10  Atl.  495;  Western  U. 
Teleg.  Co.  v.  Shotter,  71  Ga.  760;  Dunning 
V.  Roberts,  35  Barb.  463,  and  Durkee  v.  Ver- 
mont C.  R.  Co.  29  Vt.  127,  140.  Mr.  Cros- 
well  (Croswell,  Electricity,  1895  ed.  §§  684- 
687)  notes  substantially  the  English  rule, 
and  briefly  considers  the  Georgia  and  Maine 
cases,  and  states  no  rule  so  far  as  we  can 
discover." 

Joyce  &  Joyce  state  their  conclusion,  in 
§  907,  as  follows:  "We  must  confess  tliat 
we  believe  there  can  be  no  logical  deduction 
from  the  various  principles  involved,  as  to 
what  should  be  the  rule.  The  determination 
must  contain  some  element  of  what' is  called 
a  "moral"  ground,  or  must  be  an  arbitrary, 
absolute  one.  We  favor,  however,  the  rul- 
ings in  the  Tennessee  and  Mississippi  cases, 
but  admit  there  is  much  force  in  Judge 
Thompson's  conclusion,  although  that  con- 
clusion might  have  been  in  accord  with  the 
Tennessee  and  Mississippi  cases,  if  he  had 
had  these  cases  before  him." 

The  American  courts  are  by  no  means  In 
harmony  over  this  subject.  Western  U. 
Teleg.  Co.  v.  Shotter,  supra,  decided  in  1884, 
held  unqualifiedly  that  the  telegraph  com- 
pany is  the  agent  of  the  sender  of  a  mes- 
sage, and  that  if  the  message  as  actually 
delivered  offers  merchandise  at  a  less  price 
than  the  message  as  written  by  the  sender 
offered,  and  the  proposition  is  accepted,  the 
sender  is  bound  by  the  contract.  This  rule 
seems  to  have  been  uniformly  adhered  to 
by  the  Georgia  courts.  See  Brooke  v.  West- 
ern U.  Teleg.  Co.  119  Ga.  695,  46  S.  E.  826; 
Western  U.  Teleg.  Co.  v.  Flint  River  Lum- 
ber Co.  114  Ga.  576,  88  Am.  St.  Rep.  30,  40 
8.  E.  815;  Western  U.  Teleg.  Co.  v.  Cooper, 
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•  2  Ga.  App.  376,  58  S.  E.  517.  The  Shotter 
Case  has  been  frequently  cited  and  com- 
mented on  by  the  courts  and  text  writers, — 
sometimes  with  approval,  sometimes  with 
doubts  or  express  disapproval. 

The  greater  number  of  cases  that  have 
had  occasion  to  consider  the  question  of 
agency  have  arisen  out  of  the  introduction 
of  evidence,  or  have  in  some  way  involved 
the  question  of  either  what  constituted  the 
original  message  or  what  was  the  best. evi- 
dence. Cases  dealing  with  the  admission 
of  evidence,  or  what  constituted  the  best 
evidence,  of  the  original  message,  are  Save- 
land  V.  Green,  supra;  Durkee  v.  Vermont  C. 
R.  Co.  29  Vt.  127;  Howley  v.  Whipple,  48 
N.  H.  487;  Morgan  v.  People,  59  111.  58; 
Smith  V.  Easton,  54  Md.  138,  39  Am.  Rep. 
355;  Bkrons  v.  Brown,  25  Kan.  410;  Mat- 
teson  V.  Noyes,  25  111.  591;  Cairo  &  St.  L. 
R.  Co.  V.  Mahoney,  82  111.  73,  26  Am.  Rep. 
299;  Williams  v.  Brickell,  37  Miss.  682,  75 
Am.  Dec.  88;  State  v.  Hopl^ins,  50  Vt.  316, 
3  Am.  Crim.  Rep.  357;  Bond  v.  Kurd,  31 
Mont.  314,  78  Pac.  579,  3  A.  &  E.  Ann.  Cas. 
566. 

Pepper  v.  Western  U.  Teleg.  Co.  supra, 
decided  by  the  supreme  court  of  Tennessee 
in  1889,  is  perhaps  the  most  widely  cited, 
exhaustive,  and  well-considered  American 
case  to  repudiate  the  doctrine  that  the  com- 
pany is  the  agent  of  the  sender  of  the  mes- 
sage. This  case  states  the  English  rule, 
and  reviews  the  American  authorities,  and 
indulges  in  some  independent  reasoning 
and  consideration  of  the  rule,  and  concludes 
that  what  is  known  as  the  American  rule — 
that  the  company  is  the  agent  of  the  sender 
of  a  message —  really  rests  on  the  single 
case  of  Western  U.  Teleg.  Co.  v.  Shotter, 
supra.  The  court  concludes  by  repudiating 
the  agency  rule,  and  holds  the  company  as 
an  independent  principal. 

In  1895  the  supreme  court  of  Mississippi 
was  confronted  with  the  same  question,  and 
in  Shingleur  v.  Western  U.  Teleg.  Co.  72 
Miss.  1030,  30  L.RA.  444,  48  Am.  St.  Rep. 
604,  18  So,  425,  cited,  approved,  and  fol- 
lowed the  Pepper  Case,  and  held  that  a  tele- 
graph company  is  liable  either  to  the  send- 
er or  sendee  of  the  message  by  reason  of  the 
delivery  of  an  altered  message — to  the  send- 
er in  contract  or  tort,  and  to  the  sendee  in 
tort.  This  case  holds  that  the  liability  of 
a  telegraph  company  for  incorrectly  trans- 
mitting a  message,  and  thus  delivering  an 
incorrect  copy  of  the  original,  is  that  of  an 
"independent  principal"  to  either  the  sender 
or  sendee,  whichever  may  be  injured  there- 
by. The  Mississippi  court  calls  attention  to 
the  Shotter  Case,  and  declines  to  follow  it. 
To  same  effect,  see  the  later  case  of  West- 
ern U.  Teleg.  Co.  v.  Potts,  120  Tenn.  37,  19 
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L.R.A.(N.S.)  479,  127  Am.  St.  Rep.  991,  113 

5.  W.  789. 

In  1901  the  Kentucky  court  of  appeals  in 
Tostal  Teleg.  Cable  Co.  v.  Schaefer,  110 
Ky.  907,  62  S.  W.  1119,  had  under  considera- 
tion the  liability  of  the  sender  of  a  message 
to  comply  with  the  contract  proposed  by  his 
message,  where  the  message  had  been 
changed  or  altered  in  the  transmission  and 
delivered  to  the  sendee  in  the  changed  form. 
The  court  reviews  the  authorities  at  some 
length,  and  then  says:  "This  exact  ques- 
tion was  fully  considered  in  the  case  of  Pep- 
per V.  Western  U.  Teleg.  Co.  decided  by  the 
supreme  court  of  Tennessee,  and  reported 
in  87  Tenn.  554,  4  L.R.A.  661,  10  Am.  St. 
Rep.  099,  11  S.  W.  783.  In  that  case  the 
court  said,  viz,:  'The  minds  of  the  party 
who  sends  a  message  in  certain  words,  and 
the  party  who  receives  the  message  in  en- 
tirely different  words,  have  never  met. 
Neither  can,  therefore,  be  bound  the  one  to 
the  other.*  "  To.  the  same  effect,  see  Pegram 
V.  Western  U.  Teleg.  Co.  100  N.  C.  28,  6  Am. 
St.  Rep.  557,  6  S.  E.  770: 

The  case  of  Germain  Fruit  Co.  v.  West- 
ern U,  Teleg.  Co.  137  Cal.  598,  59  L.R.A. 
575,  70  Pac.  658,  is  relied  upon  by  respond- 
ent as  authority  for  the  contention  that 
Strong  &  Stark  could  recover  the  full  mar- 
ket value  of  this  property  from  the  commis- 
sion company,  notwithstanding  the  mistake 
in  the  telegram  and  that  there  was  no  meet- 
ing of  the  minds  of  the  parties.  In  that 
case  the  plaintiff  received  a  telegram  from 
Cornforth  &  Company,  of  Denver,  Colorado, 
asking  for  prices  on  oranges.  The  plaintiff 
thereupon  sent  the  following  message:  "Of- 
fer Los  Angeles,  San  Gabriel,  Santa  Anna 
oranges  one  fifty.  Riversides  two  sixty." 
As  received  the  message  read:  "Offer  Los 
Angeles,  San  Gabriel,  Santa  Anna  oranges 
one  fifty.  Riversides  one  sixty."     Cornforth 

6,  Company  immediately  wired  for  two  car- 
loads of  Riverside  oranges,  which  were  im- 
mediately shipped.  After  receiving  the  or- 
anges they  paid  the  fruit  company  "one 
sixty"  per  box,  and  refused  to  pay  any  more. 
The  fruit  company  thereupon  sued  the  tele- 
graph company  for  the  difference  between 
the  price  quoted  and  that  received  under 
the  altered  message.  The  court  cites  no  au- 
thorities, and  does  not  consider  the  question 
of  agency  or  whether  there  was  a  meeting 
of  the  minds  of  the  contracting  parties. 
That  case  turns  wholly  upon  the  finding  of 
the  trial  court  that  Cornforth  &  Company 
knew  that  there  was  a  mistake  in  the  tele 
gram,  and  that  Riverside  oranges  were  at 
that  time  current  on  the  market  at  $2.00 
per  box.  The  court  held  that  Cornforth  & 
Company  were  liable  to  the  fruit  company 
for  the  reasonable  and  market  value  of  the 
fruit,  which  was  $2.60,  and  that,  knowing 
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that  there  was  a  mistake  in  the  telegram, 
they  were  committing  a  fraud  on  the  fruit 
company,  and  that  the  fruit  company  could 
have  and  should  have  recovered  the  full  mar- 
ket price  from  Cornforth  &  Company.  The 
case  also  inferentially  holds  that  the  fruit 
company  could  not  waive  its  right  to  pro- 
ceed against  Cornforth  &  Company  to  col- 
lect the  market  value  of  the  property,  and 
thereby  minimize  the  loss  to  all  parties,  and 
instead  thereof  sue  the  telegraph  company 
for  the  difference,  and  allow  the  purchaser 
of  the  fruit  "to  get  away  with  a  fraudulent- 
ly acquired  advantage"  in  such  a  manner. 
'That  case  turned  upon  the  peculiar  facts 
there  involved,  and  contains  no  holding  con- 
trary to  the  general  principal  of  law  run- 
ning through  the  cases  heretofore  con- 
sidered. A  consideration  of. this  question 
of  agency  has  been  required,  and  its  deter- 
mination has  been  necessary,  in  order  to  as- 
certain whether  the  sender  of  a  proposition 
to  buy  or  sell  is  bound  to  the  sendee,  if  his 
proposition  is  incorrectly  deliverd.  If  the 
company  is  his  agent,  then,  of  course,  he  ia 
bound  by  the  contract  whether  the  proposi- 
tion be  delivered  as  given  or  not,  and  in 
such  case  the  sendee  would  have  to  look  to 
the  sender  for  any  damages  he  might  sus- 
tain, while,  if  no  agency  exists,  there  would 
be  no  meeting  of  minds  and  no  contract  in 
a  case  where  the  company  changed  or  al- 
tered the  message  making  the  proposition, 
and  the  sendee,  if  damaged  by  reason  of  the 
delivery  of  the  changed  or  false  message, 
would  be  relegated  to  his  action  in  tort 
against  the  company  for  the  wrong  commit- 
ted. If  it  should  be  conceded  that  the  com- 
pany is  the  pgent  of  the  sender  of  the  mes- 
sage, that  agency  can  in  no  sense  extend  to 
the  change  or  alteration  of  the  message. 
The  agency  would  be  special,  and  limited  to 
the  identical  message  authorized  by  the 
sender,  and  the  sendee  and  everyone  else  has 
notice  that  the  .company  has  no  authority 
from  the  sender  to  deliver  to  him  or  to  any- 
one else  an  altered  or  changed  message,  or 
one  in  any  manner  different  from  the  one 
filed  in  the  transmitting  office.  See  forego- 
ing quotation  from  Gray's  note  to  text; 
Pegram  v.  Western  U.  Teleg.  Co.  supra. 

Our  consideration  of  the  authorities,  and 
of  the  nature  and  character  of  the  service 
rendered  by  a  telegraph  company,  the  pub- 
lic utility  it  serves,  and  the  public  character 
of  its  existence,  and  the  franchise  it  en- 
joys.— all  constrain  us  to  hold  that  the  law 
of  agency  is  not  applicable,  and  that  the 
company  cannot  be  properly  held  to  be  the 
agent  of  the  sender  of  the  message.  A  tele- 
graph company  should  rather  be  treated  as 
an  independent  principal  or  contracting 
party,  and  liable  as  other  principals.  These 
companies  are  in  fact  very  similar  to  com- 
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mon  carriers,  and  ought  to  be  treated  by  the 
law  as  it  deals  with  the  common  carrier. 
It  is  true,  as  said  by  many  of  the  authori- 
ties, that  the  company  is  not  expected  to 
take  the  written  message  as  delivered  to  it, 
and  transport  it  on  the  same  sheet  of  pa- 
per to  the  sendee,  but  that  is  not  the  test 
and  is  an  evasion  of  the  real  question.  What 
the  sender  of  a  telegraphic  message  wants 
and  expects  is  that  the  words,  figures,  or 
characters  of  his  message — not  the  paper 
containing  them — shall  be  delivered  to  the 
sendee  exactly  as  expressed  by  him,  without 
change  or  alteration.  He  asks  the  com- 
pany to  become  the  transmitter  or  carrier 
of  the  inquiry,  proposition,  news,  or  intel- 
ligence contained  in  his  message,  and  for 
this  purpose  makes  the  contract  and  pays 
the  toll  or  rate  established.  This  is  the 
service  of  a  common  carrier.  The  only  dif- 
ference of  any  consequence  which  we  can 
discover  is  that  the  telegraph  company  is 
not  an  absolute  insurer  of  the  literal  accu- 
racy of  delivery  of  every  message  under  all 
circumstances,  yet  in  this  the  difTerence  is 
not  80  great  as  was  supposed  twenty-five 
years  ago.  Indeed,  the  books  disclose  that 
telegraph  companies  were  not  held  to  any- 
thing like  the  degree  of  accuracy  a  few 
years  ago  as  is  now  required  of  them,  and 
this  is  at  once  apparent.  Telegraphy  had 
not  been  developed  ^nd  perfected  then  to 
anything  like  the  exactness,  either  mechan- 
ically or  scientifically,  that  it  is  now. 

Having  determined  that  the  telegraph 
company  was  not  the  agent  of  Strong  & 
Stark,  it  follows  that  there  was  no  meeting 
of  the  minds  of  the  contracting  parties  aa 
to  the  price  for  which  the  cattle  were  to  be 
sold,  and  that  Strong  &  Stark  had  a  right 
to  reclaim  the  same  upon  learning  of  the 
mistake  made  in  the  delivery  of  their  propo- 
sition. They  received  a  draft  from  AVhite, 
the  agent  of  the  commission  company,  and 
shipped  the  cattle,  and  did  not  learn  that 
any  error  had  been  made  in  the  transmission 
and  delivery  of  their  message,  until  after 
the  draft  had  been  presented  and  the  com- 
mission company  had  refused  to  pay  any 
greater  rate  than  $3.25  per  hundred.  While 
there  is  no  evidence  in  the  record  which 
shows  just  where  the  cattle  were  or  what 
had  become  of  them  at  the  time  Strong  & 
Stark  received  the  information  of  this  mis- 
take and  the  refusal  of  the  commission  com- 
pany to  pay  $3.95  per  hundred,  still  it  is 
apparent  that  they  had  already  been  shipped, 
and  that  they  had  very  likely  been  received 
at  the  stock  yards  and  perhaps  sold,  and 
possibly  butchered.  This,  of  course,  is  some- 
what conjectural  from  the  present  record. 
It  is  clear,  however,  that  the  freight  rates 
and  expense  of  shipping  had  already  been 
incurred,  and  that  if  the  shippers  should 
30  L.ILA.(N.S.) 


have  reclaimed  their  property,  they  had  still 
incurred  a  large  expense  which  tliey  must 
necessarily  take  into  consideration  as  pru- 
dent and  reasonable  men,  if  they  should  have 
refused  to  allow  the  commission  company 
to  retain  the  stock  at  $3.25  per  hundred, 
which  the  latter  had  promised  and  agreed 
to  pay.  Whatever  damage  and  loss  may 
have  been  sustained  by  the  sellers  of  this 
property  on  account  of  the  transaction  is 
directly  traceable  to  the  tort  committed  by 
the  telegraph  company  in  delivering  to  the 
commission  company  an  altered  and  false 
message.  As  said  by  the  court  in  Pepper 
V.  W^estern  U.  Teleg.  Co.  87  Tenn.  571,  4 
L.R.A.  663,  10  Am.  St.  Rep.  099,  11  S.  W. 
783:  "They  [Strong  &  Stark]  were  bound 
to  have  taken  just  such  steps  as  a  reason- 
ably prudent  man  would  take  to  save  him- 
self, had  the  mistake  or  error  been  his  own. 
A  man,  under  such  circumstances,  is  not  to 
be  held  to  have  done  the  wisest  and  best 
thing,  but  to  the  exercise  of  reasonable  skill 
and  diligence.  Wiicther  lie  so  acted  or  not  is 
a  question  of  fact  to  be  left  to  the  jury 
under  proper  instructions  by  the  court." 
The  question  would  necessarily  present  it- 
self to  the  sellers  of  the  property  the  minute 
they  learned  of  this  mistake  and  of  the  con- 
dition under  wh'ich  the  purchasers  had  ac- 
cepted the  proposition,  as  to  what  was  the 
best  thing  to  do  in  order  to  minimize  the 
loss  and  damage, — whether  it  was  better  to 
let  the  purchasers  take  the  property  at  the 
price  they  had  proposed  to  pay,  and  then 
look  to  the  tort  feasor  (the  telegraph  com- 
pany) for  their  damages,  or  to  reclaim  the 
property  and  seek  another  purchaser.  It 
may  have  been  impossible  to  reclaim  the 
property,  as  it  may  have  been  used  or  con- 
sumed or  so  dissipated  that  it  could  not 
have  been  found  or  identified;  or  the  ex- 
pense of  reclaiming  it  and  securing  another 
purchaser  might  have  exceeded  by  far  the 
difference  between  the  price  as  named  in 
the  proposition  and  that  named  in  the  mes- 
sage as  delivered  by  the  telegraph  company 
to  the  purchaser. 

These  questions  are  all  proper  matters  to 
be  submitted  to  the  jury  in  ascertaining  the 
damage  to  be  awarded.  These  phases  of  the 
question  are  very  clearly  and  learnedly  dis- 
cussed and  considered  in  the  closing  portion 
of  the  Pepper  Case.  See  Hocutt  v.  West- 
ern U.  Teleg.  Co.  147  N.  C.  186,  60  S.  E. 
980,  and  cases  there  cited.  Since  this  case 
must  go  back  for  a  new  trial,  it  is  proper 
to  say  here  that  the  measure  of  damages  is 
not  the  difference  between  the  price  proposed 
in  the  telegram  delivered  by  Strong  &  Stark 
to  the  respondent,  and  that  given  in  the  mes- 
sage as  deliverd  to  the  live  stock  company. 
On  the  contrary,  the  measure  of  damages  in 
this  case  would  be  the  difference  between 
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the  market  value  of  the  property  on  the  day 
of  sending  the  telegram,  and  the  price  paid 
by  the  live  stock  company  in  accordance 
with  the  telegram  as  delivered  to  them.  The 
price  of  $3.95  as  fixed  in  the  telegram  filed 
at  Soda  Springs  may  have  indicated  the  cor- 
rect market  price  on  that  day,  but  since 
there  was  no  contract  made  and  no  meeting 
of  the  minds  as  to  the  price,  it  could  not  be 
said  as  a  fact,  in  the  absence  of  proof,  that 
Strong  &  Stark  could  have  procured  this 
price  for  their  property,  nor  can  they  say 
with  any  degree  of  certainty  that  the  live 
stock  company  would  have  accepted  the 
proposition,  had  the  message  been  deliv- 
ered quoting  that  price.  It  is  true,  as  said 
in  the  Pepper  Case,  that  this  telegram  might 
be  taken  as  prima  facie  evidence  that  such 
was  the  market  price  on  that  day.  Western 
U.  Teleg.  Co.  v.  Crawford,  110  Ala.  460,  20 
So.  112;  Bowie  v.  Western  U.  Teleg.  Co.  78 
S.  C.  424,  69  S.  E.  66;  Barker  v.  Western 
U.  Teleg.  Co.  134  Wis.  147,  14  L.R.A.(N.S.) 
633,  126  Am.  St.  Rep.  1017,  114  N.  W.  440. 
This  brings  us  to  the  concluding  and  ulti- 
mate proposition  for  which  the  respondent 
contends  in  this  case,  and  that  is  that  a  con- 
tract was  in  fact  made  between  Strong  & 
Stark  and  the  live  stock  company  independ- 
ently of  the  communication  by  telegraph. 
White  was  apparently  a  purchasing  agent 
for  the  commission  company,  and  was  at  So- 
da Springs  on  the  date  this  telegram  was 
sent.  He  had  been  negotiating  with  the  ap- 
pellants concerning  the  purchase  of  this 
stock,  and  the  state  of  the  negotiations  is 
given  by  Stark  in  his  testimony  as  follows: 
"On  or  about  the  6th  day  of  March,  1907, 
we  sold  to  the  Colorado  Live  Stock  &  Com- 
mission Company  a  lot  of  cattle.  We  were 
negotiating  the  sale. with  W.  L.  White,  who 
was  agent  for  the  Colorado  Live  Stock  &, 
Commission  Company;  he  was  acting  as 
their  agent;  we  agreed  to  sell  the  company 
quite  a  number  of  cattle,  beef  steers.  I  do 
not  remember  the  weight  of  the  steers,  they 
weighed  something  near  1,000  pounds;  we 
at  this  time  agreed  with  this  agent  as  to 
the  price  per  hundredweight,  that  is  to  say, 
$3.95  per  hundredweight,  this  was  net  with 
2  per  cent  shrinkage;  I  agreed  with  the 
agent  on  the  price  for  the  cattle,  and  then 
went  and  sent  a  message  to  the  company  to 
find  out  whether  the  agent  was  responsible 
or  not."  It  will  be  seen  that  the  appel- 
lants up  to  the  time  of  sending  the  telegram 
had  been  negotiating  with  the  commission 
company  through  the  medium  of  their  pur- 
chasing agent,  White.  They  had  apparently 
reached  an  agreement  its  to  the  tferms  and 
conditions  of  the  sale,  but  the  vendors  of 
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the  stock  evidently  had  some  question  as  to 
the  authority  of  the  agent  in  some  or  all  re- 
spects, and  so  they  sent  the  telegram  set 
forth  in  the  original  opinion  in  this  case. 
The  commission  company,  on  the  other  hand, 
instead  of  advising  the  vendors  that  they 
would  abide  by  any  agreement  made  by 
White,  wired  the  vendors:  "Will  honor 
draft  as  per  telegram  if  cattle  are  billed 
to  us."  The  "telegram"  referred  to  in  this 
reply,  as  it  had  been  delivered  to  the  com- 
mission company,  quoted  the  cattle  at  $3.25 
instead  of  $3.96,  as  had  been  agreed  upon 
by  the  vendors  and  White.  This  communi- 
cation by  wire  taking  place  between  Strong 
&  Stark,  the  vendors  of  the  property,  and 
the  commission  company,  the  purchasers, 
was  an  attempt  at  abrogation  or  modifica- 
tion by  the  principals  themselves  of  the  con- 
tract which  had  been  entered  into  by  the 
principal  on  the  one  hand  and  the  agent 
of  the  company  on  the  other.  It  relegat- 
ed the  parties  to  the  terms  of  the  new  or 
modified  contract.  It  would  be  quite  a  dif- 
ferent proposition  had  White  been  negotiat- 
ing and  contracting  with  the  vendors  of 
this  property  as  a  principal  himself;  in  that 
case  a  contract  would  have  been  closed  and 
consummated,  but  since  he  was  dealing  as 
an  agent  for  a  principal,  and  the  party  with 
whom  he  was  dealing  and  his  principal  sub- 
sequently took  up  the  negotiations  them- 
selves, they  might  cancel,  affirm,  or  modify 
the  contract,  as  they  saw  fit,  and  the  subse- 
quent affirmance,  modification,  or  cancelation 
of  the  contract  would  be  binding  on  both  the 
principals.  The  principal  could  take  the 
matter  out  of  the  hands  of  his  agent  either 
in  whole  or  part,  and  if  concurred  in  by 
the  other  contracting  party,  it  would  leave 
the  two  contracting  parties  to  the  new 
status  to  be  fixed  by  them. 

We  conclude,  therefore,  that  in  this  case 
the  contract  made  between  Strong  &  Stark 
on  the  one  hand,  as  principals,  and  White 
on  the  other  hand,  as  agent  for  the  commis- 
sion company,  was  subsequently  abrogated 
by  the  principals  themselves,  and  that,  by 
reason  of  the  tort  committed  by  the  tele- 
graph company  in  altering  the  communica- 
tion, there  was  finally  no  meeting  of  the 
minds  of  the  contracting  parties. 

For  the  foregoing  reasons,  the  original 
opinion  in  this  case  must  stand  as  the  opin- 
ion and  judgment  of  the  court.  The  judg- 
ment of  the  trial  court  must  be  reversed, 
and  the  cause  remanded,  with  directions  to 
grant  a  new  trial.  Costs  awarded  to  appel- 
lant. 

SnIIlvan,  C.  J.,  concurs. 
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CHARLES     PATTERSON'S     ADMINIS- 
TRATOR, Appt., 

V. 

LOUISVILLE  &  NASHVILLE  RAILROAD 

COMPANY. 

(138  Ky.  648,  128  S.  W.  1068,) 

Carrier  —  passenger  on  roof  —  Injury  — 
liability. 

No  recovery  can  be  had  for  the  death  of 
one  thrown  by  a  jerk  from  the  top  of  a 
car,  on  which  he  was  riding  in  preference 
to  riding  with  the  crowd  within,  in  the  ab- 
sence of  anything  to  show  that  the  jerk  was 
so  violent  as  to  show  want  of  proper  care 
in  the  operation  of  the  train. 

(June  10,  1910.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Bell  County  in 
defendant's  favor  in  an  action  broilkght  to 


recover  damages  for  the  death  of  plaintiff's 
intestate,  for  which  defendant  was  alleged 
to  be  responsible.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Ijeabow  &  De  Busk  and  Hen- 
rltze  &  Dawson  for  appellant. 

Mr.  Benjamin  D.  Warfleld,  for  appel- 
lee: 

In  taking  passage  on  a  freight  train,  the 
passenger  takes  upon  himself  the  additional 
risk,  if  any,  in  excess  of  the  risks  incident 
to  a-  passage  on  the  same  railroad  Ota  a 
passenger  train. 

Ohio  Valley  R,  Co.  v.  Watson,  93  Ky. 
659,  19  L.R.A.  310,  40  Am.  St.  Rep.  211, 
21  S.  W.  244;  Louisville  k  N.  R.  Co.  v. 
Morris,  23  Ky.  L.  Rep.  448,  62  S.  W.  1012; 
Chesapeake  &  O.  R,  Co.  v.  Austin  (Ky.) 
126  S.  W.  144;  3  Hutchinson,  Carr.  3d  ed. 
§  1217. 

Deceased  should  either  have  ridden  in- 
side one  of  the  coaches  or  cars,  or  have 
stayed    off   the   train,    and   abandoned   his 


Note,  —  Riding  on  top  of  car  as  con- 
tributory  negligence. 

As  to  the  liability  of  the  proprietor  of  a 
logging  or  other  railroad  used  for  private 
purposes  for  injuries  sustained  by  other 
than  employees,  while  being  carried  thereon, 
see  Harvey  v.  Deep  River  Logging  Co.  12 
L.R.A.(N.S.)  131,  and  the  note  appended 
thereto. 

Whether  a  passenger  is  guilty  of  contrib- 
utory negligence  in  riding  on  top  of  a  car 
depends  largely  upon  the  facts  of  each  par- 
ticular case;  and  in  the  following  cases  it 
was  held  that  such  conduct  was  not  con- 
tributory negligence  per  se,  so  as  to  war- 
rant taking  the  case  from  the  jury: 

— Sherman  v.  Hannibal  &  St.  J.  R.  Co. 
72  Mo.  62,  37  Am.  Rep.  423.  Although 
this  case  denied  recovery  for  injury  to  a 
boy,  riding  on  top  of  a  freight  car,  in  per- 
forming a  service  by  direction  of  a  brake- 
man,  because  of  the  latter 's  want  of  au- 
thority to  bind  the  company,  the  court  said: 
"If,  by  reason  of  an  accident  to  the  train, 
the  plaintiff  had  been  injured  while  simply 
riding  on  a  freight  car,  the  defendant  would, 
on  the  record  before  us,  be  held  liable,  as  it 
does  not  appear  that  the  regulations  of  the 
company  prohibiting  passengers  from  rid- 
ing elsewhere  than  in  the  caboose  were  con- 
spicuously posted,  as  required  by  law;" 

— Gray  v.  Columbia  River  &  O.  C.  R.  Co. 
49  Or.  18,  88  Pac.  297,  where  an  employee 
of  a  contractor  whose  contract  called  for 
carriage  of  his  employees  was  riding  to 
work  on  a  tank  car,  with  the  consent  of 
those  in  charge  of  the  train,  and  was  in- 
jured by  a  derailment; 

— Missouri  P.  R.  Co.  v.  Callahan  (Tex.) 
12  S.  W.  833,  where  plaintiff,  a  cattle  man, 
was  obliged  to  get  on  top  of  the  train  after 
a  stop,  because  the  train  started  before  he 
could  reach  the  caboose,  and  he  was  struck 
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by  a  water  spout,  as  he  was  entering  the 
caboose  from  the  top; 

—Trinity  Vallev  R.  Co.  v.  Stewart  (Tex. 
Civ.  App.)  62  S.  W.  1085,  where  the  plain- 
tiff was  riding  to  work  as  a  passenger  on  a 
flat  car  which  was  being  pushed  ahead  of 
the  engine,  and  was  injured  by  derailment 
of  the  car; 

—Mexican  C.  R.  Co.  v.  Lauricella  (Tex. 
Civ.  App.)  26  S.  W.  301,  where  there  was 
evidence  that  plaintiff  was  ordered  out  of 
the  caboose,  and  took  a  position  in  a  buggy 
on  a  flat  car,  which  was  derailed; 

— Indianapolis  &  St.  L.  R.  Co.  v.  Horst, 
93  U.  S.  291,  23  L.  ed.  898,  where  a  drover 
went  upon  the  cars  when  ordered  out  of 
the  caboose,  and  commanded  bv  the  con- 
ductor  to  do  so,  to  ride  to  where  another 
caboose  would  be  attached,  the  only  alterna- 
tive being  to  let  his  cattle  go  on  without 
him; 

— Chicago,  M.  &  St.  P.  R.  Co.  v.  Carpen- 
ter, 5  C.  C.  A.  551,  12  U.  S.  App.  392,  66 
Fed.  451,  where  a  drover  in  charge  of  cattle 
mounted  the  train  on  its  starting  before  he 
could  reach  the  caboose,  and  started  to  walk 
back  on  top  of  the  train,  as  was  customary 
with  cattle  men,  and  was  struck  by  a  bridge^ 
of  which  he  had  no  knowledge  or  warning; 

— New  Orleans  &  N.  E.  R.  Co.  v.  Thomas, 
9  C.  C.  A.  29,  23  U.  S.  App.  37,  60  Fed.  379, 
where  a  cattle  man  rode  on  top  of  the  car 
with  the  acquiescence  of  the  train  men, 
though  such  riding  was  prohibited  by  the 
company. 

And  in  Little  Rock  &  Ft.  S.  R.  Co.  v. 
Miles,  40  Ark.  298,  48  Am.  Rep.  10,  where 
plaintiff  accompanied  stock,  and  rode  on  top 
of  the  car  by  direction  of  the  station  agent, 
the  court  held  that  it  was  the  duty  of  a 
passenger  to  occupy  a  seat  inside  the  pas- 
senger car ;  and  while,  if  he  occupied  an  im- 
proper place  by  the  conductor's  permission, 
or  with  his  acquiescence,  this  would  exempt 
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trip,  rathr  than  have  taken  the  risk  of 
riding  on  top. 

Louisville  &  N.  R.  Co.  v.  Sickings,  5 
Bush,  9,  96  Am.  Dec.  320;  Favre  v.  Louis- 
ville &  N.  R.  Co.  91  Ky.  546,  16  S.  W.  370; 
Kentucky  C.  R.  Co.  v.  Thomas,  79  Ky.  167, 
42  Am.  Rep.  208;  Clarke  v.  Louisville  & 
N.  R.  Co.  101  Ky.  34,  36  L.R.A.  123,  39 
S.  W.  840;  Morel  v.  Mississippi  Valley  L. 
Ins.  Co.  4  Bush,  537;  Shelton  y.  Louis- 
ville &  N.  R,  Co.  19  Ky.  L.  Rep.  215,  39 
S.  W.  842;  3  Hutchinson,  Carr.  §  1198; 
Worthington  v.  Central  Vermont  R.  Co.  64 
Vt.  107,  15  L.R.A.  326,23  Atl.  590;  Hickey 
v.  Boston  &  L.  R.  Co.  14  Allen,  429;  Meyere 
V.  Nashville,  C.  &  St.  L.  R.  Co.  110  Tenn. 
166,  72  S.  W.  114;  5  Am.  &  Eng.  Enc.  Law, 
2d  ed.  pp.  678,  679;  Beach,  Contrib.  Neg. 
§  149;  Goodwin  y.  Boston  &  M.  R.  Co. 
84  Me.  203,  24  Atl.  816;  Crawford  v. 
Louisville  &  N.  R.  Co.  (Ky.)  122  S.  W. 
220;  Cleveland,  C.  C.  &  St.  L.  R,  Co.  v. 
Moneyhun,  146  Ind.  147,  34  L.R.A.  141,  44 
N.  £.   1106;   4  Elliott,  Railroads,  §   1630. 

Messrs.  O.  W.  Metcalf  and  J.  W.  Al- 
corn also  for  appellee. 

Hobson,  J.,  delivered  the  opinion  of  the 
court: 

On  April  21,  1908,  a  special  train  was 
rim  from  Middlesboro  to  Pineville,  to  take 
persons  to   a  political   convention   held   at 


Pineville  on  that  day.  No  fares  were  col- 
lected on  the  train,  and,  as  everybody  went 
free,  there  was  a  considerable  crowd.  The 
train  consisted  of  three  or  four  passenger 
cars,  four  or  five  cabooses,  and  four  or  five 
freight  cars;  there  being  in  all  fourteen 
cars  in  the  train.  The  cars  were  full,  and 
a  number  of  persons  were  riding  on  the  top 
of  the  train  when  it  pulled  out  from  Mid- 
dlesboro, Pineville  is  12  miles  from  Mid- 
dlesboro, and  the  persons  on  top  of  the 
train  were  riding  on  top  of  the  cabooses  or 
the  freight  cars.  Charles  Patterson,  a  coal 
miner,  twenty-two  years  old,  was  one  of 
those  on  top  of  the  cars.  All  went  well 
until  they  reached  Pineville.  As  the  train 
was  pulling  into  that  station,  it  took  up 
the  slack,  causing  the  rear  cars  of  the  train 
to  jerk,  and  Patterson,  who  was  riding  on 
one  of  the  rear  cars,  was  by  the  jerk 
thrown  tlierefrom,  and  fell  into  Straight 
creek,  and  was  drowned.  This  action  was 
brought  to  recover  for  his  death;  and  at 
the  conclusion  of  the  evidence  for  the 
plaintiff,  the  circuit  court  instructed  the 
jury  peremptorily  to  find  for  the  defendant. 
The  plaintiff  appeals. 

Some  ten  or  fifteen  witnesses  were  intro- 
duced by  the  plaintiff.  They  were  on  the 
train  and  felt  the  jerk.  The  sum  of  their 
testimony  is  that  there  was  a  considerable 
jerk  of  the  train,  caused  by  the  slack  be- 


him  from  blaihe,  the  burden  of  proof  is  on 
him  to  show  that  he  took  the  position  by 
direction  of  someone  having  authority  to 
bind  the  company;  and  it  not  being  an  in- 
cident of  the  employment  of  the  station 
agent  to  assign  places  in  the  train  to  pas- 
sengers, the  direction  of  such  agent  to  plain- 
tiff to  ride  on  top  of  the  car  would  not  re- 
lieve him  from  contributory  negligence. 

But  under  the  following  circumstances, 
the  courts  held  that  there  was  such  con- 
tributory negligence  that,  as  matter  of  law, 
recovery  would  be  precluded: 

— ^where  a  passenger  in  charge  of  a  car 
attempted  to  go  to  it  over  the  other  cars; 
at  least,  in  the  absence  of  a  showing  that 
this  method  was  the  usual  and  perhaps  the 
only  one.  Kimball  v.  Palmer,  25  C.  C.  A. 
394,  42  U.  S.  App.  399,  80  Fed.  240; 

— where  a  passenger  on  an  excursion  train 
took  a  position  on  the -edge  of  an  open  coal 
car,  with  his  foot  on  a  seat  in  front  of  him, 
so  that  he  had  no  protection  in  case  of  a 
sudden  jerk.  Jackson  v.  Crilly,  16  Colo. 
103,  26  Pac.  331 ; 

— ^where  one  in  charge  of  cattle  had  time 
to  get  into  the  caboose,  but,  instead,  got  on 
top  of  a  freight  car,  and  was  injured  as  a 
result  of  this  position.  Player  v.  Burlinp:- 
ton,  C.  R.  &  N.  R.  Co.  62  Iowa,  723,  16  N. 
W.  347; 

— where  a  shipper's  contract  provided  that 
he  should  remain  in  the  caboose  while  the 
train  was  moving,  and  he  was  injured  while 
voluntarily  upon  the  moving  cars.  Ft.  Scott, 
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W.  &  W.  R.  Co.  v.  Sparks,  55  Kan.  288,  39 
Pac.  1032; 

— where  plaintiff  rode  on  top  of  a  car  after 
assisting  a  brakeman,  and  was  injured  when 
the  cars  were  derailed,  the  court  saying  that 
he  was  not  justified  in  taking  a  position  on 
top  of  the  car  because  the  caboose  was  full. 
Chanev  v.  Louisiana  &  M.  River  R.  Co.  176 
Mo.  698,  75  S.  W.  595; 

— where  plaintiff  was'  riding  on  the  top  of 
the  cupola  of  tlie  caboose,  from  which  he  was 
thrown  by  the  concussion  of  coupling.  Tuley 
V.  Chicago,  B.  &  Q.  R.  Co.  41  Mo.  App.  432; 

— where  plaintiff  left  the  passenger  coach, 
and  took  a  position  upon  the  top  of  the  ca- 
boose, without  any  emergency  making  it  nec- 
essary. McLean  v.  Atlantic  Coast  Line  R. 
Co.  81  S.  C.  100,  18  L.R.A.(N.S.)  703,  128 
Am.  St.  Rep.  892,  61  S.  E.  900,  1071 ; 

— where  plaintiff  took  a  position  with 
others  upon  the  cupola  of  the  caboose  be- 
cause the  caboose  was  crowded,  and  was 
struck  by  a  defective  water  pipe.  St.  Louis 
Southwestern  R.  Co.  v.  Rice,  9  Tex.  Civ. 
App.  509,  29  S.  W.  525. 

And  in  Illinois  C.  R.  Co.  v.  Brown,  77 
Miss.  338,  28  So.  949,  it  was  held  that 
while  the  negligence  of  a  drover  in  riding  on 
top  of  the  car  would  relieve  the  company 
from  liability  for  ordinary  negligence,  it 
was  not  so  relieved  from  the  consequences 
resulting  to  the  drover  from  its  gross  neg- 
ligence, as  disclosed  by  the  evidence. 

R.  L.  S. 
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ing  taken  up  as  it  pulled  up  from  Straight 
creek  into  the  station.  But,  as  there  were 
fourteen  cars  in  the  train,  and  it  was  prac- 
tically a  freight  train,  on  account  of  the 
number  of  cars  that  were  in  it,  such  a  jerk 
was  unavoidable,  and  was  such  as  was 
fairly  incidental  to  the  operation  of  such 
a  train  when  the  slack  was  taken  up.  While 
there  is  some  proof  in  the  record  that  the 
train  was  operated  roughly  on  the  journey, 
the  proof  of  all  the  witnesses  as  to  what 
occurred  at  the  time  Patterson  fell  off  is 
to  the  effect  that  the  jerk  was  due  to  the 
taking  up  of  the  slack;  that  the  train  was 
pulling  into  the  station,  and  was  running 
at  a  reduced  speed.  There  is  nothing  in 
the  record  to  show  that  the  jerk  was 
greater  than  was  incidental  to  the  move- 
ment of  such  a  train,  or  that  it  was  due  in 
any  measure  to  a  want  of  care  on  the  part 
of  those  in  charge  of  tlie  train.  There  is 
nothing  in  the  record  to  show  that  the  jerk 
was  more  Tiolent  than  should  have  been  an- 
ticipated by  a  person  of  ordinary  prudence, 
riding  on  such  a  train. 

The  plaintiff  proved  by  one  witness  that 
he  was  on  the  station  platform  at  Middles- 
boro  with  a  number  of  others;  that,  while 
they  were  standing  around  there,  the  con- 
ductor said  to  them,  "Boys,  crowd  it,  crowd 
the  train,  go-  to  the  top;"  that  the  witness 
then  went  to  the  ladder  and  went  up  on 
top  of  one  of  the  cars,  and  that  Charles 
Patterson  came  up  right  behind  him.  It 
is  insisted  that,  as  Patterson  went  up  on 
the  cars  in  obedience  to  what  the  conduct- 
or said,  he  was  not  guilty  of  contributory 
negligence,  in  doing  so,  and  that  the  com- 
pany is  therefore  liable  for  his  death.  In 
support  of  this  we  are  referred  to  the  case 
of  Indianapolis  &  St.  L.  R.  Co.  v.  Hoist, 
93  U.  S.  291,  23  L.  ed.  898.  In  that  case 
a  stock  drover  who  had  a  right  to  transpor- 
tation on  a  freight  train  which  carried  his 
cattle  was  riding  in  the  caboose,  and,  when 
they  had  reached  a  certain  point,  the  con- 
ductor, in  the  night,  waked  him  up,  tell- 
ing him  that  they  were  going  to  leave  the 
caboose  there,  and  that  he  would  have  to 
ride  to  the  next  point  on  the  top  of  the  cars. 
He,  at  the  request  of  the  conductor,  got  on 
top  of  the  cars,  and  thus  rode  about  three 
fourths  of  a  mile,  when  they  undertook  to 
couple  the  other  caboose  to  the  train,  and, 
in  making  the  backward  movement,  gave 
the  train  a  terrible  bump,  which  knocked 
the  drover  from  the  top  of  the  car  upon 
which  he  was  riding.  A  recovery  was  sus- 
tained. But  in  that  case  the  drover  was 
30  L.R.A.(N.S.) 


required  by  the  conductor  to  get  upon  the 
top  of  the  car.  He  had  to  do  this,  or  let 
his  cattle  go  on  without  him.  He  had 
entered  upon  his  journey,  and  was  en- 
titled to  transportation  as  a  passenger. 
The  conductor  was  wrong  in  requiring  him 
to  leave  the  caboose  and  get  on  top  of  the 
car.  But  here  the  conductor  required  no- 
body to  get  on  top  of  the  car.  His  lan- 
guage meant  that  they  must  crowd  the  train 
or  go  on  top.  He  required  nobody  to  go 
on  top,  and  the  deceased  and  his  compan- 
ions evidently  went  on  top  of  the  train  be- 
cause they  thought  it  was  pleasanter  riding 
there  than  in  the  crowded  cars.  It  is  true 
the  conductor  knew  they  were  up  there,  and 
acquiesced  in  their  riding  there,  but  he  did 
not  require  them  to  ride  there,  and  when 
they  voluntarily  rode  on  the  top  of  such  a 
train,  they  took  the  risk  of  such  jerking  and 
bumping  as  are  fairly  incidental  to  the  op- 
eration of  the  train,  run  without  negligence. 
The  falling  of  the  deceased  from  the  train 
was  due  to  the  taking  up  of  the  slack  when 
the  train  was  not  running  at  ah  unusual 
speed,  and  it  does  not  appear  that  anything 
was  omitted  by  those  in  charge  of  the  train 
which  they  should  have  done.  One  of  the 
plaintiff's  witnesses,  who  was  one  of  the 
companions  of  the  decedent  on  the  train, 
being  asked  how  the  men  happened  to  be 
on  the  top  of  the  cars,  said:  "Why,  they 
just  climbed  up.  I  don't  know  that  any- 
body said  climb  on  top.  They  just  com- 
menced going  on  top,  and  it  seemed  that 
all  the  coaches  were  full.  Now,  I  couldn't 
say  rightfully  that  they  were  obliged  to 
go  on  top,  but  they  just  like  to  ride  on  top. 
A  great  many  men  love  to  ride  on  the  top 
of  the  train."  There  were,  according  to  the 
evidence,  about  100  men  on  the  top  of  the 
train.  Only  two  of  them  fell  off.  The  de- 
ceased, like  the  others  who  were  with  him, 
evidently  went  to  the  top  of  the  train  be- 
cause he  preferred  to  ride  there,  rather  than 
in  the  crowded  cars.  In  doing  so,  he  took 
the  risk  due  to  this  mode  of  travel,  and 
there  can  be  no  recovery  here,  in  the  absence 
of  proof  showing  that  the  jerk  from  which 
he  fell  off  was  so  violent  as  to  show  a  want 
of  proper  care  in  the  operation  of  the  train. 
This  does  not  appear.  We  therefore  con- 
clude that  the  death  of  the  deceased  was 
simply  due  to  an  accident  from  a  risk  which 
he  had  assumed  in  riding  upon  the  top  of 
the  train,  and  tliat  the  circuit  court  prop- 
erly instructed  the  jury  peremptorily  to  find 
for  tlie  defendant. 
Judgment  affirmed. 
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V. 

ASHEVILLE  ELECTRIC  COMPANY. 

(152  N.  C.  689,  68  S.  E.  232.) 

Proximate  cause  —  defective  street  car 
curtain  — fall  of  conductor. 

1.  The  binding  of  the  side  curtain  of  a 
summer  street  car  in  the  crevice  in  which  it 
runs  is  not  the  proximate  cause  of  injury 
to  a  conductor  who,  in  collecting  fares,  at- 
tempts to  raise  the  curtain  to  reach  pas- 
sengers in  a  seat  behind  it,  and  because  it 
does  not  work  properly  falls  from  the  car. 

Same  —  disobeying    statute  —  injury    to 
servant. 

2.  A  street  car  company  is  not,  although 
it  is  disobeying  a  statute  in  using  a  car 
without  a  vestibule  in  front  in  the  winter 
time,  liable  for  injury  to  a  conductor  who 
falls  from  the  running  board  while  attempt- 
ing to  raise  a  side  curtain  to  collect  a  fare, 
since  the  injury  was  not  one  which  should 
have  been  anticipated,  and  is  therefore  not 
the  proximate  cause  of  the  wrongful  act. 

(Clark,  Ch.  J.,  dissents.) 

(May  27,  1910.) 


APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Buncombe  Coun- 
ty granting  a  nonsuit  in  an  action  brought 
to  recover  damages  for  personal  injuries 
alleged  to  have  been  caused  by  defendant's 
negligence.     Affirmed. 

Statement  by  Manning,  J.: 

The  plaintiff  sued  to  recover  damages  for 
injuries  received  by  him  on  Sunday  morn- 
ing, December  3,  1905,  between  10  and  11 
o'clock  A.  M.,  while  acting  as  conductor  on 
one  of  the  defendant's  cars  in  Asheville. 
The  plaintiff  testified  that  he  had  been, 
prior  to  the  injury,  a  conductor  for  three 
years;  that  he  asked  to  be  relieved  of  his 
regular  run  that  morning,  and  to  fill  an 
extra  man's  run,  which  was  to  take  cars 
empty  to  Riverside  Park — a  distance  of 
about  3  miles — to  bring  the  cadets  of  Bing- 
ham School  into  church;  that  when  he 
reported  to  the  car  baru  he  found  "signed 
up"  on  the  bulletin  board  two  open  summer 
cars  for  this  special  run;  that  the  weather 
was  cold,  something  near  freezing,  a  strong 
wind  blowing  from  the  north,  cloudy  and 
"spitting  snow;"  the  thermometer  had 
dropped  from  49°  Far.  at  midnight  to  33* 
Far.  between  10  and  11  a.  m.;  that  the  sum- 
mer cars  are  not  equipped  with  a  vestibule. 


Note.  —  Liahillty  of  street  railway  coni' 
pany  to  employees  for  failure  to  per- 
form  statutory  duty  to  provide  vesti" 
bulea  on  cars. 

Upon  employee's  right  of  action  for  em- 
ployer's violation  of  statute  not  expressly 
conferring  the  right,  see  note  in  9  L.R.A. 
(N.S,)  376. 

The  foregoing  case  appears  to  be  the  only 
one  passing  squarely  upon  the  liability  of 
a  street  car  railway  company  to  its  em- 
ployees for  failure  to  provide  vestibules  as 
required  by  statute.  It  is  to  be  noted  that 
the  decision  is  based  rather  upon  the  fact 
that  the  failure  to  provide  the  vestibules 
was  not  the  proximate  cause  of  the  injury, 
than  upon  the  proposition  that  the  company 
would  not  be  liable  if  the  injury  had  been 
the  proximate  result  of  the  failure  to  per- 
form its  statutory  duty. 

It  is  interesting  to  note  the  conflicting 
views  taken  by  the  prevailing  and  the  dis- 
senting opinions.  In  the  former,  the  stat- 
ute is  considered  as  being  solely  for  the 
benefit  of  the  motorman,  so  that  the  same 
style  of  car  might  have  been  so  equipped 
as  to  have  satisfied  its  requirements.  Iii 
such  a  case,  of  course,  the  statute  could 
not  have  benefited  the  plaintiff  in  any  way. 
But  in  the  dissenting  opinion,  it  is  said 
that  the  injury  could  not  possibly  have  oc- 
curred had  the  defendant  obeyed  the  stat- 
ute, from  which  it  mav  be  inferred  tliat  a 
different  stylo  of  car  must  necessarily  have 
been  used.  Had  the  majority  taken  this 
view  as  to  the  style  of  tiie  car  required  by 
30  Ii.R.A.(N.S.) 


the  statute,  a  different  conclusion  as  to  the 
law  might  have  been  reached*. 

The  decision  in  Rich  v.  Asheville  Elec- 
tric Co.  finds  some  authority  in  the  decision 
in  R.  V.  Toronto  R.  Co.  21  Canadian  Law 
Times,  Occ.  N.  120,  as  cited  in  the  Digest  of 
Canadian  Case  Law,  in  which  it  is  suggested 
that  a  conductor,  unless  he  is  actually  act- 
ing as  motorman,  is  not  an  employee  operat- 
ing a  car  within  the  meaning  of  a  statute 
of  the  same  general  effect  as  the  one  dis- 
cussed in  the  Rich  Case. 

In  a  number  of  cases  it  has  been  held  that 
statutes  requiring  cars  to  be  equipped  dur- 
ing tlie  winter  time  with  vestibules  or 
screens  so  as  to  protect  the  motorman  or 
other  person  controlling  the  motive  power 
propelling  the  car  are  valid  as  the  reason- 
able exercise  of  the  police  power  of  the 
state.  State  v.  Smith,  68  Minn.  35.  25 
L.R.A.  759,  69  N.  W.  545;  State  v. 
Whi taker,  160  Mo.  59,  60  S.  VV.  106S;  Stat« 
V.  Nelson,  62  Ohio  St.  88,  26  L.R.A.  317, 
39  N.  E.  22;  Beaumont  Traction  Co.  v. 
State,  46  Tex.  Civ.  App.  576,  103  S.  W. 
238. 

In  Yonkers  v.  Yonkers  R.  Co.  51  App. 
Div.  271,  64  N.  Y.  Supp.  955,  an  ordinance 
of  the  city  of  Yonkers  containing  similar 
provisions  was  held  invalid  upon  the  ground 
that  the  legislature  had  not  given  the  city 
authority  to  pass  such  an  ordinance. 

In  all  of  those  cases  the  question  arose 
upon  the  attempt  of  the  state  or  city  to  en- 
force penalties  for  failure  to  obey  the  stat- 
ute or  ordinance.  W.  M.  G. 
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but  they  have  a  glass  front  in  the  rear  of 
the  front  platform,  and  in  front  of  the  rear 
platform;  that  the  seats  run  across  the  car 
and  at  each  end  there  iB  a  roller  curtain 
which  can  be  pulled  down  or  rolled  up  as 
the  weather  conditions  require;  that  these 
curtains  work  in  grooves  cut  in  posts  at 
the  ends  of  each  seat;  that  fastened  on 
the  outside  of  each  post  is  a  substantial 
stanchion  for  holding  to  as  one  walks  or 
stands  on  the  running  board  or  step,  which 
board  or  step  runs  lengthwise  the  car  on 
either  side,  and  is  used  by  passengers  alight- 
ing from  or  getting  on  the  car,  and  likewise 
used  by  the  conductor  in  going  from  one 
end  of  the  car  to  the  other,  in  collecting 
fares  of  passengers;  that  after  reporting  at 
the  car  bam  on  the  morning  of  December  3d 
to  Mr.  White,  the  man  in  charge,  he  ob- 
served that  the  open  cars  were  "signed  up" 
for  the  run  lie  was  to  make;  that  he  com- 
plained and  requested  closed  cars  on  account 
of  the  weather;  that  White  told  him  he 
would  see  about  it;  that  he,  the  plaintiff, 
looked  around  and  saw  three  closed  cars  ap- 
parently in  good  order,  and  went  to  report 
to  White,  but  he  had  gone,  and  the  other 
car  crews  had  left,  so  he  took  out  the  open 
car  at  10:05  a.  m.  and  proceeded  on  his  run 
to  Riverside  Park;  that  he  had  no  passen- 
gers and  took  on  none;  that  he  had  his 
overcoat,  but  did  not  put  it  on,  and  stood 
on  the  rear  platform;  that  his  car  made 
the  trip  to  the  park  in  about  twenty  min- 
utes ;  the  cadets  got  aboard,  pulled  down  the 
curtains,  certainly  on  one  side  of  the  car, 
and  the  plaintiff  started  his  car  back  to 
Asheville;  that  the  car  had  gone  about  200 
or  300  yards  when  he  started  to  collect 
fares;  that  he  had  to  roll  up  the  curtain, 
which  was  done  by  a  pull,  when  it  rolled 
up  by  a  spring;  that  the  curtain 
caught  and  he  jerked  it  with  his  right  hand, 
his  hand  slipped  off  and  either  struck  his 
left  hand  with  which  he  was  holding  to  a 
stanchion,  or  it  being  numbed  with  cold, 
slipped  loose,  and  he  fell  from  the  running 
board,  and  received  the  injuries  for  which 
he  sues  to  recover  damages.  At  the  con- 
clusion of  the  evidence,  his  Honor  allowed 
the  motion,  made  under  the  statute,  for 
judgment  as  of  nonsuit,  and  the  plaintiff 
excepted  and  appealed  to  this  court. 

Messrs.  Frank  Carter  and  H.  C.  Che- 
dester  for  appellant. 

Messrs.  Martin  &  Wright,  for  appellee: 

Plaintiff's  fall  was  an  accident,  and  being 
one  which  defendant  would  not  reasonably 
anticipate,  no  liability  attaches. 

Lassiter  v.  Seaboard  Air  Line  R.  Co.  150 
N.  C.  483,  64  S.  E.  202. 

Only  reasonable  care  was  required  of  de- 
30  L.R.A.(N.S.) 


fendant,  and  there  was  no  evidence  of  a  de- 
fect in  the  car. 

Elliott,  Railroads,  2d  ed.  §§  1273-1275, 
1343-1348. 

Before  the  plaintiff  could  recover,  he 
must  show  that,  the  absence  of  the  ves- 
tibule front  was  the  proximate  cause  of  his 
injury. 

Shaw  V.  Highland  Park  Mfg.  Co.  143  N, 
C.  131,  55  S.  E.  433. 

Manning,  J.,  delivered  the  opinion  of  the 
court : 

Construing  the  evidence  in  the  view  most 
favorable  for  the  plaintiff,  as  we  must  do 
under  the  uniform  rulings  of  this  court, 
where  the  motion  for  judgment  as  of  non- 
suit is  allowed,  we  are  not  convinced  that 
his  Honor  committed  error  in  allowing  the 
motion.  In  speaking  of  an  injury  occur- 
ring to  the  plaintiff,  in  House  v.  Southern 
R.  Co.  152  N.  C.  397,  67  S.  E.  981,  where 
the  plaintiff,  a  servant  of  the  defendant, 
employed  to  clean  its  cars  and  wash  its 
windows,  was  injured  by  attempting,  with 
unusual  force,  to  raise  a  window  which 
had  become  tight  in  the  sash,  when  her  hand 
slipped,  broke  through  the  glass,  and  was 
severely  cut,  Mr.  Justice  Hoke  said:  "We 
have  repeatedly  decided  that  an  employer 
of  labor  is  required  to  provide  for  his  em- 
ployees a  reasonably  safe  place  to  work, 
and  to  supply  them  with  implements  and 
appliances  reasonably  safe  and  suitable  fqr 
the  work  in  which  they  were  engaged.  As 
stated  in  Hicks  v.  Naomi  Falls  Mfg.  Co. 
138  N.  C.  319-325,  60  S.  E.  703,  705,  and 
other  cases  of  like  import,  the  principle 
more  usually  obtains  in  the  case  of  'ma- 
chinery more  or  less  complicated,  and  more 
especially  when  driven  by  mechanical  pow- 
er,' and  does  not,  as  a  rule,  apply  to  the 
use  of  ordinary  everyday  tools,  nor  to  ordi- 
nary everyday  conditions,  requiring  no  spe- 
cial care,  preparation,  or  provision,  where 
the  defects  are  readily  observable,  and  where 
there  was  no  good  reason  to  suppose  that 
the  injury  complained  of  would  result. 
The  reason  for  the  distinction  will  ordi- 
narily be  found  to  rest  on  the  fact  that  the 
element  of  proximate  cause  is  lacking, — de- 
fined in  some  of  the  decisions  as  'the  doing 
or  omitting  to  do  an  act  which  a  person  of 
ordinary  prudence  could  foresee  would  nat- 
urally or  probably  produce  the  injury.' 
Brewster  v.  Elizabeth  City,  137  N.  C.  392, 
49  S.  E.  885.  Tliese  windows  not  infre- 
quently become  tightened  from  different 
causes,  and,  while  it  may  be  a  great  in- 
convenience, and  should  perhaps^  be  given 
more  attention  than  it  receives,  no  one 
would  say  that  an  injury  of  this  character 
would  ordinarily  arise  or  be  likely  to  en- 
sue, and  therefore  no  actionable  wrong  had 
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been  established/'  This  case,  we  think,  is 
decisive  of  the  point  presented  in  the  pres- 
ent case,  as  to  the  tightening  of  the  cur- 
tain which  plaintiff  was  attempting  to 
roll  up.  No  one  would  say  that  the  injury 
which  plaintiff  received — ^falling  from  the 
running  board  or  step — ^would  ordinarily 
arise  or  be  likely  to  ensue  from  this  cause. 
No  reason  is  given,  nor  does  any  appear, 
why  the  plaintiff,  as  he  had  charge  of  the 
car,  did  not  examine  these  curtains  before 
leaving  the  barn,  if  he  had  apprehended 
any  injury  as  likely  to  ensue  to  him  from 
their  becoming  tightened  in  the  grooves,  as 
such  a  condition  was  readily  observable.  The 
liability  of  the  defendant,  however,  was 
urged  before  us  chiefly  upon  the  ground  that 
it  was  operating  a  car  for  passengors  on 
its  line  in  violation  of  §§  2615,  3800,  Re- 
visal,  which  provides  that  "all  street  pas- 
senger railway  companies  shall  use  vesti- 
bule fronts.  ...  on  all  passenger  cars  run 
by  them  on  their  lines  during  the  latter 
half  of  the  month  of  November,  and  during 
the  months  of  December,  January,  Febru- 
ary and  March  of  each  year.  .  .  .  Provid- 
ed, further,  such  companies  may  use  cars 
without  vestibule  fronts  in  cases  of  tem- 
porary emergency  in  suitable  weather,"  etc. 
While  the  evidence  does  not  disclose  any 
causal  connection  between  the  failure  to 
use  the  vestibule  front  on  the  car  the  plain- 
tiff was  using  and  the  injury  received  by 
him,  or  that  defendant's  failure  to  provide 
a  vestibule  front  was  an  act  which  a  per- 
son of  ordinary  prudence  could  foresee  would 
naturally  or  probably  produce  the  injury 
complained  of,  yet  it  is  insisted  by  the 
plaintiff  that  the  running  of  a  passenger 
car  without  the  vestibule  front  was  forbid- 
den by  statute,  and  constituted  negligence, 
for  which  the  defendant  is  liable  to  plain- 
tiff. In  Henderson  v.  Durham  Traction  Co. 
132  N.  C.  779,  44  S.  E.  598,  this  court  said: 
"After  a  careful  examination  of  a  number 
of  authorities,  we  are  of  the  opinion  that 
the  sound  doctrine  is  that  a  violation  of  the 
public  statute  or  a  city  ordinance  is  evi- 
dence of  negligence,  to  be  submitted  to  the 
jury.  *It  is  generally  held,  and  this  we  re- 
gard as  the  true  doctrine,  that  the  element 
of  proximate  cause  must  be  established,  and 
it  will  not  necessarily  be  presumed  from 
the  fact  that  a  citv  ordinance  or  statute 
has  been  violated.  Negligence,  no  matter 
in  what  it  may  consist,  cannot  result  in 
a  right  of  action  unless  it  is  the  proximate 
cause  of  the  injury  complained  of  by  the 
plaintiff.'  Elliott,  Railroads,  §  711."  This 
case  has  ,been  approved  in  Cheek  v.  Oak 
Grove  Lumber  Co.  134  N.  C.  225,  46  S.  E. 
488,  47  S.  E.  400. 

In  Leathers  v.  Black\Vell  Durham  To- 
bacco Co.  144  N.  C.  330,  9  L.R.A.  (N.S.)  340, 
30  L.R.A.(N.S.) 


57  S.  E.  11,  Mr.  Justice  Connor,  speak- 
ing again  for  this  court,  reviewed  in  an  elab- 
orate opinion  the  whole  doctrine,  and  quoted 
with  approval,  as  expressing  the  conclusion 
reached  by  the  best-considered  authorities, 
the  following  language  from  Tliompson  on 
Negligence,  vol.  1,  §  10:  *'When  the  legis- 
lature of  a  state  or  the  council  of  a  munic- 
ipal corporation,  having  in  view  the  promo- 
tion of  the  safety  of  the  public  or  of  in- 
dividual members  of  the  public,  conunauds 
or  forbids  the  doing  af  a  particular  act,  the 
general  conception  of  the  courts,  and  the 
only  one  that  is  reconcilable  with  reason, 
is  that  a  failure  to  do  the  act  commanded, 
or  doing  the  act  prohibited,  is  negligence 
as  mere  matter  of  law,  otherwise  called  neg- 
ligence per  ae;  and  this,  irrespective  of  all 
questions  of  the  exercise  of  prudence,  dili- 
gence, care  or  skill,  so  that  if  it  is  the  proxi- 
mate cause  of  hurt  or  damage  to  another, 
and  if  that  other  is  without  contributory 
fault,  the  case  is  decided  in  his  favor,  and  all 
that  remains  is  to  assess  his  damages."  The 
conclusion  of  this  court  is  thus  stated  in  that 
opinion:  "Upon  careful  consideration,  we 
conclude  that  the  law  is  correctly  laid  down 
by  Judge  Thompson  and  the  other  authors 
quoted,  and  sustained  by  the  best-considere<l 
decided  cases.  .  .  .  While  it  is  true 
thst  if  there  be  any  dispute  regarding  the 
manner  in  which  the  injury  was  sustained, 
or  if,  upon  the  conceded  facts,  more  than 
one  inference  may  be  fairly  drawn,  the  ques- 
tion should  be  left  to  the  jury,  yet  it  is 
equally  well  settled  that  when  there  is  no 
dispute  as  to  the  facts,  and  such  facts  are 
not  capable  of  more  than  one  inference,  it 
is  the  duty  of  the  judge  to  Instruct  the 
jury,  as  a  matter  of  law,  whether  the  in- 
jury was  the  proximate  cause  of  the  negli- 
gence of  the  defendant."  Rolin  v.  R.  J. 
Reynolds  Tobacco  Co.  141  N.  C.  300,  7 
L.R.A.(N.S.)  335,  53  S.  E.  891,  8  A.  &  E. 
Ann.  Cas.  638.  Again,  this  court  was  called 
upon  to  consider  the  question  in  Starnes 
V.  Albion  Mfg.  Co.  147  N.  C.  556,  17  L.R,A 
(N.S.)  602,  61  S.  E.  525,  15  A.  &  E.  Ann. 
Cas.  470,  and,  speaking  through  Mr.  Jus- 
tice Brown,  said:  "As  to  the  second  con- 
tention, it  is  decided  squarely  against  the 
defendant  in  the  recent  case  of  I.«at]»ers  v. 
Black  well  Durham  Tobacco  Co.  supra, 
wljpre  it  is  held  not  only  that  a  cau«5e  of 
action  accrues  to  the  child,  if  injured,  but 
that  it  is  negl licence  per  «<?,  and  not  merely 
evidence  of  ne;':ligence,  to  violate  the  statute. 
IRevisal  lOOo.  §  3362.1  .  .  .  Thij^ 
brings  us  to  consider  defendant's  third  con- 
tention, a  matter  not  fully  determined  in 
the  Leathers  Cnso.  and  which  may  be  thus 
stated:  That  tljc  plaintiff  cannot  recover, 
because  the  cmplovniont  of  him,  althong*» 
wilfully   and   knowingly   done  in   violation 
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of  the  Btatiite,  was  not  the  proximate  cause 
of  this  injury,  inasmuch  as  he  did  not  re- 
ceive the  injury  while  in  the  discharge  of 
the  duties  to  which  he  was  assigned."  Aft- 
er reviewing  the  evidence  in  that  case  tend- 
ing to  show  that  the  violation  of  the  stat- 
ute was  the  proximate  cause  of  the  injury 
received,  the  court  proceeded:  "We  do  not 
mean  to  hold  that  the  employer  violating 
the  act  would  be  liable  in  damages  for  every 
fatality  that  might  befall  the  child  while 
in  its  factory.  For  instance,  had  the  plain- 
tiff died  of  heart  disease,  or  from  a  stroke 
of  paralysis,  or  been  seriously  injured  by 
the  wilful  and  malicious  act  of  a  work- 
man in  knocking  him  against  a  machine,  or 
injured  from  some  cause  wholly  disconnect- 
ed from  the  unlawful  employment,  the  de- 
fendant could  not  be  held  liable  in  dam- 
ages simply  on  account  of  the  employment 
in  violation  of  the  statute.  But  we  do  hold 
that  the  employment,  when  wilfully  and 
knowingly  done,  is  a  violation  of  the  stat- 
ute, and  that  every  injury  that  reasonably 
and  naturally  results  is  actionable.  In  this 
case,  the  connection  between  the  employ- 
ment and  the  injury  is  that  of  cause  and 
effect,  and  brings  the  defendant  within  the 
operation  of  the  statute.*'  Fowle  v.  At- 
lantic Coast  Line  R.  Co.  147  N.  C.  491,  61 
S.  £.  262.  It  seems  to  us  that  the  prin- 
ciple is  clearly  settled  by  this  court  in  the 
cases  cited,  that  while  the  violation  of  a 
statute  is  negligence,  yet  to  entitle  the 
plaintiff  seeking  to  recover  damages  for 
an  injury  sustained,  he  must  show  a  causal 
connection  between  the  injury  received  and 
the  disregard  of  the  statutory  prohibition 
or  mandate, — that  the  injury  was  the  proxi- 
mate cause,  and  this  requirement  is  funda- 
mental in  the  law  of  negligence.  In  the 
present  case,  there  is  an  entire  absence  of 
evidence  tending  to  show  such  causal  rela- 
tion, but  on  the  contrary  the  plaintifTs  evi- 
dence negatives  it.  If  we  suppose  the  car 
equipped  with  a  vestibule  front,  as  required 
by  statute,  and  the  open  cars  are  so 
equipped  in  many  parts  of  the  country, 
what  causal  connection  existed  between  the 
injury  ::nd  the  negligence,  or  how  could  the 
failure  ta  have  a  vestibule  front  be  reason- 
ably inferred  as  the  proximate  cause  of 
plaintifTs  injury?  Besides,  the  manifest 
purpose  of  the  statute,  considered  in  the 
Leathers  Case  and  the  fStarnes  Case,  being 
the  statute  forbidding  the  employment  of 
children  under  twelve  years  of  age  in  manu- 
facturing establishments  (Revisal  1905,  § 
3362),  was  not  only  to  protect  children  of 
Buch  tender  years  and  immature  judgment 
from  injuries  likely  to  ensue  from  their 
coming  in  contact  with  machinery,  but  their 
health  from  injury  by  sucli  close  confine- 
ment, as  pointed  out  in  Rolin  v.  R.  J,  Rey- 
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nolds  Tobacco  Co.  supra  j  while  the  mani- 
fest purpose  of  the  statute  in  the  pres- 
ent case  was  to  protect  the  mot  or  man  (not 
the  conductor)  from  unnecessary  exposure 
to  the  weather  w^hile  performing  his  duty. 
It  will  be  observed  that  the  statute  does 
not  require  any  particular  kind  or  make  of 
car  to  be  used,  but  refers  only  to  its  equip- 
ment. The  same  necessity  for  showing  the 
causal  or  proximate  relation  between  the 
injury  and  the  alleged  negligence  is  recog- 
nized as  essential  in  Troxler  v.  Southern  R. 
Co.  124  N.  C.  189,  44  L.R.A.  313,  70  Am.  St. 
Rep.  580,  32  S.  E.  550,  and  the  numerous 
cases  citing  and  approving  that  decision; 
for  as  is  said  in  that  case,  "where  the  neg- 
ligence of  the  defendant  is  a  continuing  neg- 
ligence (as  the  failure  to  furnish  safe  appli- 
ances, in  general  use,  when  the  use  of  such 
appliances  would  have  prevented  the  pos- 
sibility of  the  injury)  there  can  be  no  con- 
tributory negligence  which  will  discharge 
the  master."  And  the  second  headnote  in 
Biles  V.  Seaboard  Air  Line  R.  Co.  139  N. 
C.  628,  52  S.  E.  129,  thus  statea  the  prin- 
ciple: "In  an  action  against  the  defendant 
railroad,  if  the  jury  should  find  that  the 
plaintiff,  while  in  the  performance  of  his 
duty,  was  injured,  as  the  proximate  conse- 
quence of  a  defective  engine  or  defective 
appliance,  then  the  defense  of  assumption 
of  risk  is  not  open  to  the  defendant,  by 
reason  of  the  fellow-servant  act."  We  have 
found  no  case  in  which  the  plaintiff  was 
not  required  to  show  that  his  injury  was 
the  proximate  consequence  of  the  defend- 
ant's negligence;  even  in  those  cases  where 
the  doctrine  of  res  ipsa  loquitur  applies, 
this  causal  or  proximate  relation  is  suf- 
ficiently shown  by  the  act  itself,  and  is  in- 
ferred from  the  act  from  which  the  injury 
results.  The  evidence  of  the  plaintiff,  con- 
strued in  the  view  most  favorable  to  him, 
failing  to  show  this  causal  or  proximate 
relation  between  the  injury  received  and  the 
negligence  of  the  defendant,  we  must  hold 
that  the  judgment  of  nonsuit  was  properly 
rendered,  and  it  is  affirmed. 

Clark,  Ch.  J.,  dissenting: 

Two  sections  of  the  Code,  2615  and  3800, 
forbade  the  defendant  to  use  the  summer 
car  (which  has  no  wind,  shields)  at  the 
time  it  did, — in  December, — and  the  latter 
section  made  it  a  misdemeanor.  In  Leath- 
ers V.  Blackwell  Durham  Tobacco  Co.  144 
N.  C.  330,  9  L.R.A.(N.S.)  349,  57  S.  E.  11, 
this  court  expressly  repudiated  the  doctrine 
that  the  violation  of  a  statute  was  merely 
"evidence  of  negligence,"  and  held  that  such 
conduct  was  "negligence  per  se"  Connor, 
J.,  pages  ^45-348  of  144  N.  C,  citing  a 
wealth  of  authorities  to  thrft  effect.  He 
thus  summed  up:    "Upon  careful  consideritp 
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tion,  we  conclude  that  the  law  is  correctly 
laid  down  by  Judge  Thompson  and  the  oth- 
er authors  quoted,  and  sustained  by  the 
best-considered  decided  cases."  That  case 
was  well  considered  and  is  based  upon  nu- 
merous authorities  of  great  weight.  A  due 
consideration  for  the  dignity  and  consisten- 
cy of  our  own  decisions  requires  that  we 
adhere  to  what  was  there  said,  after  so 
great  deliberation.  Even  if  an  unlawful 
act  is  only  evidence  of  negligence,  that 
would  entitle  the  plaintiff  to  have  the  in- 
jury committed  in  the  perpetration  of  the 
unlawful  act  submitted  to  the  jury.  If 
one  is  engaged  in  an  unlawful  act  and  un- 
intentionally or  accidentally  slays  anoth- 
er, he  is  not  absolved  from  responsibility, 
but  it  is  manslaughter.  State  v.  Vines,  93 
N.  C.  493,  53  Am.  Rep.  466;  State  v.  Hall, 
132  N.  C.  1107,  44  S.  E.  553.  If  one  while 
engaged  in  doing  an  unlawful  act  injures 
another,  it  is  certainly  negligence.  The  de- 
fendant was  violating  the  law  and  in  the 
commission  of  a  misdemeanor  in  running 
the  car.  The  injury  to  the  plaintiff  could 
not  possibly  have  occurred  if  the  defend- 
ant had  not  disobeyed  the  statute.  There 
was  no  evidence  of  contributory  negligence, 
— ^though  the  burden  to  prove  that  was  upon 
the  defendant, — and  it  was  necessarily  error 
to  withdraw  the  case  from  the  jury. 

Aside  from  the  statute,  it  was  negligence 
for  the  defendant  in  midwinter,  with  the 
temperature  down  to  freezing  and  a  strong 
wind  blowing  from  the  north,  cloudy  and 
"spitting  snow,"  to  refuse  the  plaintiff's 
request  for  a  closed  or  winter  car,  of  which 
there  were  three,  at  least,  idle  under  the 
shed,  ready  for  use.  It  was  in  violation  of 
the  ordinary  dictates  of  humanity  as  well 
as  of  the  statute  to  require  the  plaintiff  to 
take  instead  an  open  summer  car  in  such 
weather  on  a  run  of  3  miles  out  beyond  the 
city  limits  and  back.  The  plaintiff,  in  the 
regular  winter  car  which  could  and  should 
have  been  given  him  as  he  requested,  would 
have  been  protected  in  the  aisle,  from  the 
weather  while  collecting  the  fares,  and  could 
not  have  slipped  and  been  hurt.  As  it  was, 
the  curtains  being  let  down  to  protect  the 
passengers,  the  plaintiff  was  obliged  to 
dodge  along,  under  one  curtain  after  another, 
which  he  had  to  lift  so  that  he  could  collect 
the  fares.  While  doing  this  he  had  to  walk 
along  the  running  board,  which  was  slip- 
pery, for  it  was  "spitting  snow,"  and  his 
hands  being  numb  with  cold,  and  the  strong 
north  wind  blowing  the  curtains,  his  hands 
slipped  when  trying  to  raise  a  curtain  which 
was  "caught."  The  plaintiff  in  consequence 
fell  off  the  running  board  and  was  hurt. 

The  facts  not  being  denied,  apd  the  law 
fixing  the  defendant  with  negligence,  the 
judge  might  well  have  held  as  a  matter  of 
30  L.R.A.(N.S.) 


law  that  such  negligence  was  the  proximate 
cause  of  the  injury.  Certainly  he  should 
not  have  denied  the  plaintiff  the  right  to 
have  a  jury  pass  on  the  question.  The  ex- 
posure by  the  defendant  to  such  weather, 
unnecessarily  and  over  his  protest,  was 
more  than  negligence.  It  was  inhumane. 
The  statute  made  the  conduct  of  the  com- 
pany a  misdemeanor,  even  if  no  harm  had 
accrued    to   the    plaintiff. 

The  plaintiff,  in  my  judgment,  has  a  right 
to  have  a  jury,  instead  of  the  judge,  to  pass 
upon  his  issues.  Employees  are  entitled 
to  protection  from  such  heedless  disregard 
of  their  comfort  and  safety  as  was  shown 
on  this  occasion,  and  are  surely  entitled  to 
recover  for  injuries  which  a  jury  shall  find 
was  sustained  from  such  cause. 


OKIiAHOMA   SUPREMB  COURT. 

CHICAGO,   ROCK   ISLAND,   &  PACIFIC 
RAILWAY  COMPANY,  Plff.  in  Err., 

V. 

GEARY  L.  NEWBURN. 
(—  Okla.  — ,  110  Pac  1065.) 

Carrier  —  ticket  —  signature  —  wairer. 

1.  Plaintiff  purchased  a  first-class,  round- 
trip,  nontransferable  ticket,  which  contained 
on  its  face  a  requirement  that  he  must  sign 
it  in  ink,  and  a  proviso  that,  if  j^resentcd 
for  passage  by  other  than  the  original  pur- 
chaser, the  same  was  void;  also,  a  line  for 
his  signature,  with  a  line  for  the  signature 
of  the  agent,  as  witness.  Without  being 
signed,  said  ticket  was  honored  for  plain- 
tiff's going  passage.    On  his  return,  he  was 

Headnotes  by  Dunn,  Ch.  J. 

Note, '^Carriers:  waiver  of  require' 
ment  of  signature  of  tichet  or 
coupon. 

While  the  cases  involving  the  question 
presented  by  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Newburn  are  not  numerous,  they  sustain 
the  position  taken  by  the  court  in  that  case. 

Thus,  in  Elser  v.  Southern  P.  Co.  7  Cal. 
App.  493,  04  Pac.  852,  it  was  held  that  a 
requirement  that  the  ticket  be  signed  by 
the  purchaser  was  waived  where  one  party 
purchased  a  ticket  for  another,  and,  on  the 
request  of  the  agent,  signed  the  other 
partT*s  name,  so  that  the  latter  was  unable 
to  identify  himself  by  signing  his  name 
when  requested  to  do  so  by  the  conductor. 

And  in  the  similar  case  of  Mexican  C.  R. 
Co.  V.  Goodman  (Tex.  Civ.  App.)  43  S.  W. 
580,  it  was  held  that  plaintiff,  a  married 
woman,  was  entitled  to  ride  on  a  ticket 
which  her  husband  purchased  for  her,  and 
to  which  he  signed  his  own  name,  on  being 
assured  by  the  selling  agent  that  that  would 
be  sufficient. 

In  Southern  P.  Co.  v.  Bailey  (Tex.  Cir. 
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ejected  from  the  train  because  said  ticket  I 
was  not  signed.  There  was  no  evidence 
showing  plaintiff  had  refused  to  sign  the 
same.  Held,  even  if  essential  to  the  valid- 
ity of  the  ticket,  plaintiff's  signature  was 
waived  by  the  company,  and  his  ejection 
was  wrongful. 

Damages  —  exemplary  —  act  of  agent. 

2.  Under  the  decisions  controlling  in  the 
Indian  territory,  exemplary  or  punitive 
damages  were  not  allowable  against  the 
principal,  unless  the  evidence  showed  that 
the  principal  participated  in  the  wrongful 
act  of  the  agent,  expressly  or  impliedly,  by 
his  conduct,  authorizing  or  approving  it, 
either  before  or  after  its  commission;  and 
where  there  is  a  total  absence  of  such  evi- 
dence, an  instruction  authorizing  a  jury  to 
allow  plaintiff  such  damages  is  erroneous. 

Same  —  ejection  of  passenger  —  loss  of 
time. 

3.  In  an  action  by  a  passenger  for  wrong- 
ful ejection  from  a  train,  plaintiff's  loss  of 
time  cannot  be  considered  in  assessing  his 
damages,  in  the  absence  of  evidence  as  to 
the  value  of  his  time. 

(July  12,  1910.) 

ERROR  to  the  District  Court  for  Le 
Flore  County  to  review  a  judgment  in 
plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  the  alleged  wrongful 
ejection  of  plaintiff  from  defendant's  train. 
Reversed. 

The  facts  are  stated  in  the  opinion. 


Messrs.  C.  O.  Blake,  Thomas  R. 
Beman,  and  Stuart  &  Gordon,  for  plain- 
tiff in  error: 

The  fact  that  the  plaintiff  rode  on  the 
going  portion  of  the  ticket  would  not  es- 
top the  defendant,  by  its  conductor,  on  the 
train  from  which  plaintiff  was  ejected,  from 
asserting  the  invalidity  of  the  ticket  for 
transportation. 

Poulin  V.  Canadian  P.  R.  C6.  17  L.R.A. 
800,  3  C.  C.  A.  23,  6  U.  S.  App.  298,  62 
Fed.  202;  Bowers  v.  Pittsburgh,  Ft.  W.  & 
C.  R.  Co.  158  Pa.  302,  27  Atl.  893;  Boylan 
V.  Hot  Springs  R.  Co.  132  U.  S.  146,  33 
L.  ed.  290,  10  Sup.  Ct.  Rep.  50;  Danger- 
field  V.  Atchison,  T.  &  S.  F.  R.  Co.  62  Kan. 
85,  61  Pac.  405;  Thorp  v.  Concord  R.  Co. 
61  Vt.  378,  17  Atl.  791;  Watson  v.  Louis- 
ville &  N.  R.  Co.  104  Tenn.  194,  49  L.R.A. 
454,  56  S.  W.  1024;  Hanlon  v.  Illinois  C. 
R.  Co.  109  Iowa,  136,  80  N.  W.  223;  Clark 
V.  Great  Northern  R.  Co.  31  Wash.  668,  72 
Pac.   477. 

The  acceptance  of  a  special-contract  tick- 
et by  the  purchaser  binds  him  to  the  con- 
ditions thereof,  even  though  he  fails  to 
sign  it. 

Drummond  v.  Southern  P.  Co.  7  Utah, 
118,  25  Pac.  733;  Abram  v.  Gulf,  C.  &  S.  F. 
R.  Co.  83  Tex.  61,  18  S.  W.  321 ;  New  York, 
L.  E.  &  W.  R.  Co.  V.  Bennett,  1  C.  C.  A. 
544,  6  U.  S.  App.  95,  50  Fed.  496;  Gulf, 
C.  ft  S.  F.  R.  Co.  V.  Daniels  (Tex.  Civ. 
App.)  29  S.  W.  426;  Rahilly  v.  St.  Paul  & 


App.)  91  S.  W.  820,  it  was  held  that  plain- 
tiff was  entitled  to  ride  on  a  ticket  pur- 
chased and  signed  by  a  daughter,  whose 
description  was  put  on  the  ticket,  instead 
of  the  mother's,  by  the  agent,  who  was  in- 
formed who  the  ticket  was  for,  and  said  it 
would  be  all  right  that  way. 

In  Kent  v.  Baltimore  &,  O.  R.  Co.  45 
Ohio  St.  284,  4  Am.  St.  Rep.  539,  12  N. 
E.  798,  where  an  agent,  in  selling  a  mileage 
book,  did  not  require  the  purchaser  to  sign 
his  name  on  the  back  thereof,  though  such 
were  his  instructions  and  the  usual  custom 
in  selling  such  books,  and  ■  the  book  was 
recognized  by  several  conductors  as  valid 
before  plaintiff  was  finally  ejected,  it  was 
held  that  the  requirement  that  the  book  be 
signed  was  waived. 

In  Gregory  v.  Burlington  &.  M.  River  R. 
Co.  10  Neb.  250,  4  N.  W.  1025,  recovery  for 
ejection  was  pei-mitted  where  plaintiff  pur- 
chased a  reduced-rate,  round-trip  ticket,  and 
the  agent  at  the  destination  point  refused  to 
validate  the  ticket  for  return  because  it  was 
not  signed  by  plaintiff  originally,  it  not  ap- 
pearing that  he  was  directed  or  requested 
to  sign  when  he  purchased  the  ticket. 

And  in  Head  v.  Georgia  P.  R.  Co.  79 
Ga.  358,  11  Am.  St.  Rep.  434,  7  S.  E.  217, 
where  the  ticket  was  signed  in  the  wrong 
place,  under  the  direction  of  the  selling 
agent,  it  was  held  that  plaintiff  could  re- 
cover for  being  ejected  because  of  that  fact. 
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But  where  plaintiff  refused  to  sign  the 
ticket  when  requested  to  do  so  by  the  sell- 
ing agent,  it  was  held  that  the  requirement 
was  not  waived  by  the  fact  that  the  agent 
sold  it  without  such  signature,  and  that  a 
conductor  was  justified  in  putting  plaintiff 
off  the  train  on  his  refusal  to  sign,  though 
other  conductors  had  recognized  the  ticket 
for  passage.  Ketcheson  v.  Southern  P.  Co. 
19  Tex.  Civ.  App.  288,  46  S.  W.  907. 

In  Dangerfield  v.  Atchison,  T.  &  S.  F.  R. 
Co.  62  Kan.  85,  61  Pac.  405,  where  a  ticket 
which  required  that  the  purchaser  sign  it, 
and  that  he  be  identified  before  the  return 
trip,  was  purchased  from  a  broker  by  an- 
other party,  it  was  held  that  he  was  prop- 
erly refused  passage,  and  the  fact  that  the 
selling  company  did  not  require  the  original 
purchaser  to  sign  the  ticket  did  not  waive 
its  provisions  or  make  the  ticket  transfer- 
able. 

And  in  Comer  v.  Foley,  98  Ga.  678,  25 
S.  E.  671,  where  a  company  was  authorized 
to  sell  tickets  in  Chicago  for  Jacksonville, 
Florida,  and  return,  partly  over  defendant's 
road,  the  tickets  to  be  signed  by  the  pur- 
chaser and  witnessed  by  the  selling  agent, 
it  was  held  that  such  company  could  not 
bind  defendant  by  selling  the  return  coupons 
of  unsigned  tickets  with  the  signature  of  its 
agent  as  witness  thereon,  to  be  filled  in 
with  the  name  of  the  purchaser. 

R.  L.  S. 
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D.  R.  Co.  66  Minn.  153,  68  N.  W.  853; 
Hanlon  v.  Illinois  C.  R.  Co.  supra;  Walk- 
er V.  Price,  62  Kan.  327,  84  Am.  St.  Rep. 
392,   62   Pac.    1001. 

It  was  the  purchaser's  duty  to  read  the 
ticket,  and  to  know  that  the  conditions  im- 
posed thereby  were  complied  with. 

Reed  v.  Texas  &  N.  0.  R.  Co.  (Tex.  Civ. 
App.)  50  S.  W.  432;  Watson  v.  Louisville 
&  N.  R.  Co.  104  Tenn.  194,  49  L.R.A.  454, 
66   S.   W.    1024. 

Mr.  T.  T.  Varncr  for  defendant  in  error. 

Dunn,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  action  was  begun  in  the  United 
States  cor^  for  the  central  district  of  the 
Indian  territory,  sitting  at  Poteau,  in  Jan- 
uary, 1907,  by  Geary  L.  Newburn,  defend- 
ant in  error,  hereafter  called  "plaintiff," 
against  the  plaintiff  in  error,  to  recover  the 
sum  of  $2,000,  for  damages  for  an  alleged 
wrongful  ejection  from  a  train  of  defendant 
on  December  13,  1906,  at  a  point  between 
McAlester  and  Haileyville,  in  what  was  then 
Indian  territory.  To  the  complaint  de- 
fendant filed  its  answer,  consisting  of  a  gen- 
eral and  specific  denial  of  all  the  material 
allegations  contained  therein.  The  cause 
was  tried  January  2,  1908,  and  the  jury 
returned  a  verdict  for  plaintiff  in  the 
amount  prayed  for.  The  evidence  showed 
that  plaintiff  purchased  a  first-class,  round- 
trip  ticket  at  Poteau  on  the  line  of  the  St. 
Louis  &  San  Francisco  Railway  Company, 
over  that  line  and  the  Chicago,  Rock  Is- 
land, &  Pacific  Railway  Company,  to  South 
McAlester  and  return,  the  ticket  on  its  face, 
among  other  things,  containing  a  provision 
that  it  was  not  transferable,  and  that  it 
"must  be  signed  in  ink  by  the  person  who 
is  to  use  it,  and  if  presented  for  passage 
by  other  than  original  purchaser,  or  if  it 
shows  any  alterations,  by  erasures  or  other- 
wise, or  more  than  one  date  or  route  is 
designated,  it  shall  be  void,  and  conductor 
will  refuse  to  honor,  and  will  take  up  and 
collect  full  fare;"  also,  an  agreement  on 
the  part  of  the  purchaser  to  be  governed 
by  all  the  conditions  as  stated  in  the  con- 
tract, which  it  recites  are  fully  understood. 
Immediately  following  thereafter  was  a  line 
with  "signature  for  original  purchaser" 
printed  beneath,  and  another  line  with  the 
word  "witness"  printed  above,  and  the  word 
"agent"  beneath.  Plaintiff  testified  that 
he  used  the  ticket  in  going  to  McAlester, 
and  that  on  his  return,  at  some  point  be- 
tween McAlester  and  Haileyville,  the  con- 
ductor asked  him  for  his  ticket;  that  he 
showed  the  same  to  him,  and  the  conductor 
said  the  ticket  was  not  good,  and  demanded 
cash  fare;  that  he  then  left  him  until  he 
had  collected  the  tickets  and  fares  through- 
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out  the  balance  of  the  train,  when  he  re- 
turned and  told  him  that  he  must  either 
pay  his  fare  or  get  off  the  train;  that  after 
talking  a  while  he  was  grabbed  by  his 
shoulder  and  pushed  out  of  the  car  door, 
and  after  stepping  off  the  car  he  was  given 
a  push  and  fell,  hurting  his  leg.  The  tes- 
timony of  plaintiff  stands  alone  on  what 
took  place  at  the  time  of  his  ejection.  The 
conductor,  brakeman,  and  porter  all  testi- 
fied that  they  never  saw  the  plaintiff,  that 
the  train  did  not  stop  at  the  time  or  place 
where  he  stated  that  it  did,  and  that  he 
was  not  ejected.  This  evidence  was  also 
corroborated  by  the  testimony  of  the  train 
despatcher,  who  showed  that  by  his  rec- 
ords no  reports  of  any  such  occurrence  had 
been  made  to  him,  although  it  was  the  duty 
of  the  train  operative  to  make  them.  As 
the  plaintiff  does  .not  testify  that  the  con- 
ductor assigned  any  reason  for  ejecting 
him,  the  record  is  silent  on  this  proposi- 
tion; but  counsel  for  defendant,  though  re- 
lying and  insisting  upon  the  proposition 
that  the  testimony  of  plaintiff  as  to  his 
having  been  ejected  is  false,  assert  that, 
by  reason  of  the  fact  that  plaintiff  had 
failed  to  sign  the  ticket,  the  same  was  void, 
and  that,  even  had  he  been  ejected  after 
having  refused  to  pay  fare,  as  stated,  the 
action  on  the  part  of  the  train  operative 
was  legal,  and  that  plaintiff  had  no  cause 
of  action;  hence  the  question  is  raised 
whether  or  not  plaintiff  could  be  lawfully 
ejected  from  the  train  for  the  sole  reason 
that  the  ticket  which  he  held,  contain- 
ing the  terms  above  set  forth,  had  not  been 
signed  by  him.  Plaintiff  asserts,  and  it  is 
not  denied,  that  he  was  the  original  pur- 
chaser of  the  ticket,  and  his  possession  of 
it  carried  with  it  the  presumption  of  own- 
ership. The  manifest  purpose  requiring  it 
to  be  signed  was  to  render  it  nontransfer- 
able, and  to  identify  the  purchaser,  and  the 
mere  absence  of  the  signature  would  not  ren- 
der it  void.  Walker  v.  Price,  62  Kan.  327, 
84  Am.  St.  Rep.  392,  62  Pac.  1001;  Greg- 
ory V.  Burlington  &  M.  River  R.  Co.  10 
Neb.  250,  4  N.  W.  1025 ;  Kent  v.  Baltimore 
&  O.  R.  Co.  45  Ohio  St.  284,  4  Am.  St.  Rep. 
539,  12  N.  E.  798. 

The  company  sold  plaintiff  the  ticket  to 
enable  him  to  take  passage  thereon.  It 
could  not  with  reason  accept  his  money 
and  give  to  him  a  contract  which  its  agent 
knew  was  void.  The  requirement  of  the 
signature  was  for  the  benefit  of  the  com- 
pany. It  was  beneficial  to  it  that  no  one 
but  the  purchaser  should  use  the  tickets 
and  the  time  when  that  fact  was  intend- 
ed to  be  made  manifest  was  at  the  time  of 
its  purchase,  lliis  is  clear,  not  only  from 
conditions  surrounding  and  existing  in  the 
transaction,    but    from    the   fact   that   the 
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face  of  the  ticket  itself  shows  that  the 
agent  was  expected  to  witness  the  pur- 
chaser's signature.  It -may  be  said  to  be 
a  matter  of  common  knowledge  that  pas- 
sengers purchasing  tickets  state  to  ticket 
agents  their  route  and  destination,  and  rely 
largely  on  the  agents  to  supply  them  with 
tickets  meeting  their  requirements.  And 
certainly  it  cannot  be  said  to  be  a  reason- 
able and  just  rule  which  would  permit  the 
agent  of  a  company  to  sell  and  deliver  to 
a  passenger  a  ticket  in  such  condition  that 
the  same  will  be  refused  and  the  passenger 
ejected  on  its  presentation.  If,  under  the 
facts  in  this  case,  the  signing  of  this  tick- 
et was  essential  to  its  validity,  the  time  to 
have  required  that  was  when  the  company 
took  plaintiflTs  money  for  transportation; 
and  it  was  too  late  to  insist  upon  this 
right  under  the  contract  after  plaintiff  had 
boarded  the  train,  and  was  taking  passage 
on  the  return  part  thereof.  In  other  words, 
the  company  cannot  accept  and  keep  plain- 
tilTs  money,  and  then  refuse  to  carry  him 
because  of  an  oversight  of  this  character 
on  the  part  of  one  of  its  agents.  In  the 
condition  that  this  record  comes  to  us,  the 
plaintiff's  evidence  must  be  taken  as  true. 
He  was  the  original  purchaser,  and,  under 
the  circumstances,  his  ejection  from  the 
train  was  wrongful.  In  a  similar  case,  the 
supreme  court  of  Ohio,  in  the  case  of  Kent 
V.  Baltimore  &  O.  K  Co.  supra,  said:  "Ac- 
cording to  the  company's  instructions  to 
agents,  and  by  the  aniform  custom  regulat- 
ing the  sale  of  such  tickets,  they  were  re- 
quired to  be  signed  before  their  delivery 
to  the  purchasers.  The  company  saw  fit, 
in  the  case  at  bar,  to  dispense  with  this 
requirement.  It  received  the  plaintiff's 
money,  delivered  him  the  ticket,  in  his  ig- 
norance of  any  request  that  he  sign  it, 
honored  it  for  several  trips  without  first  re- 
quiring him  to  sign  its  conditions.  It  there- 
by waived  this  requirement,  and  its  con- 
ductor was  not  justified,  while  it  still  re- 
tained plaintiff's  money,  in  ejecting  him 
from  its  cars  by  reason  of  his  failure  to 
sign  the  ticket,  which  had  already  gone  in- 
to full  effect  between  the  parties,  and  his 
failure  to  pay  the  usual  fare  in  money  for 
a  passage  which  was  already  paid  for." 

And  the  supreme  court  of  Nebraska,  in 
the  case  of  Gregory  v.  Burlington  &,  M.  Riv- 
er R.  Co.  supra,  said:  ''The  general  rule 
is  'that  proof  of  possession  of  personal 
property  is  presumptive  proof  of  ownership.' 
1  Greenl.  Ev.  §  34.  This  presumption  cer- 
tainly obtains  in  this  case.  The  plaintiff 
was  in  possession  of  a  ticket  issued  by  a 
lawfully  authorized  agent  of  the  company. 
It  was  regular  in  form,  properly  stamped; 
in  fact,  a  first-class  ticket,  with  certain  con- 
ditions. The  conditions  were  not  signed, 
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but  there  is  no  proof  that  the  holder  was 
reqtiestcd  to  sign  the  same.  There  is  no  al- 
legation in  the  answer  that  the  ticket  was 
stolen,  nor  that  the  plaintiff  was  not  the 
original  purchaser,  nor  is  there  a  particle 
of  proof  to  that  effect;  yet  we  are  asked 
to  declare  the  ticket  void,  because  the  i^gent 
selling  the  same  did  not  require  the  pur- 
chaser to  sign  the  conditions,  as  it  is 
claimed  the  rules  of  the  company  require. 
There  is  no  proof  whatever  that  the  plain- 
tiff had  any  knowledge  of  such  rules.  And 
the  fact  that  he  presented  the  ticket  for 
stamping  at  Lincoln  without  such  signa- 
ture is  evidence  tending  to  prove  such  lack 
of  knowledge  on  his  part.  It  will  hardly 
be  contended  that  the  plaintiff  can  be  af- 
fected by  the  neglect  of  the  company's 
agent.  He  was  the  agent  of  their  own  se- 
lection for  the  sale  of  tickets  He  was  auth- 
orized to  receive  the  consideration  and  issue 
and  stamp  the  ticket  and  coupons  Can 
the  company  plead  his  default  as  a  de- 
fense? Suppose  the  rules  of  the  company 
required  each  conductor  of  the  train  to  re- 
quire the  holder  of  such  ticket  to  sign  his 
name  to  the  same,  and  a  portion  or  all  of 
them  neglected  to  do  so,  would  the  ticket 
thereby  be  rendered  void,  if  the  company 
retained  the  cdnsi deration  7  The  statement 
of  the  proposition  shows  its  absurdity.  But 
even  if  the  agent  has  failed  in  some  re- 
spects in  the  performance  of  his  duty,  still 
as  between  the  plaintiff  and  the  company, 
it  must  bear  the  loss.  And  in  any  event, 
the  defendant  cannot  retain  the  considera- 
tion and  plead  the  laches  of  its  agent  as 
a  defense  to  the  ticket." 

Coimsel  for  defendant  also  complain  in 
their  third  assignment  that  the  court  erred 
in  giving  an  instruction  authorizing  the 
jury  to  impose  exemplary  damages  upon  the 
defendant  as  punishment  for  the  offense  of 
ejecting  plaintiff.  There  is  a  diversity  of 
judicial  expression  upon  this  subject,  but 
it  is  not  necessary  for  us  in  this  case  to 
enter  into  any  protracted  discussion  there- 
of. The  facts  in  this  case  arose  and  it  was 
brought  in  the  Indian  territory,  prior  to 
the  erection  of  the  state  of  Oklahoma,  and, 
the  decisions  of  the  Supreme  Court  of  the 
United  States  being  controlling  in  that  ju- 
risdiction, this  court  is  bound  by  the  same. 
See  Moore  v.  Atchison,  T.  &  S.  F.  R.  Co. 
(Okla.)  110  Pac.  1059,  which,  upon  this 
question,  is  on  all  fours  with  the  instant 
case,  and  the  cases  therein  cited,  wherein 
the  rule  above  noted  is  laid  down  and  ob- 
served, and  wherein  this  court,  following 
the  case  of  Lake  Shore  &  M.  S.  R.  Co.  v. 
Prentice,  147  U.  S.  109,  37  L.  ed.  102,  13 
Sup.  Ct.  Rep.  261,  held  substantially  that, 
under  the  decisions  controlling  in  a  terri- 
tory, exemplary  or   punitive  damages   are 
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not  allowable  against  a  principal  unless 
the  evidence  showed  that  the  principal  par- 
ticipated in  the  wrongful  act  of  the  agent, 
expressly  or  impliedly,  by  his  conduct,  au- 
thorizing or  approving  it,  either  before  or 
after  its  commission.  Under  the  authorities 
noted  therein,  the  instruction  given,  au- 
thorizing the  jury  to  return  a  verdict  for 
exemplary  damages,   was  error. 

This  conclusion  on  our  part  renders  it  un- 
necessary to  notice  the  other  questions 
raised  in  the  case,  except  the  error  of  the 
court  alleged  to  have  been  committed  in 
instructing  the  jury  to  allow  plaintiff  such 
damages  as  would  compensate  him  for  loss 
of  time  occasioned  by  the  wrongful  ejec- 
tion. As  there  was  no  evidence  in  the  rec- 
ord upon  which  this  instruction  could  be 
predicated,  and  no  showing  of  the  value 
of  time  lost,  this  was  error.  Gulf,  C.  &  S. 
F.  R.  Co.  V.  Daniels  (Tex.  Civ.  App.)  29 
S.  W.  426. 

The  judgment  of  the  trial  court  is,  ac- 
cordingly, reversed,  and  the  case  remanded, 
with  instructions  to  set  the  same  aside,  and 
allow  defendant  a  new  trial. 

Turner,  Williams.  Hayes,  and  Kane, 
JJ.J  concur. 


AliABAMA  SUPREME  COURT. 

LOWE     MANUFACTURING     COMPANY, 

Appt., 

v. 

CLARA  PAYNE. 

(—  Ala.  — ,  52  So.  447.) 

Master  —  dangerous  order  —  right  to 
obey. 

The  operator  of  a  machine  in  a  factory 
is  not  justified  in  obeying  an  order  of  his 
boss  to  clean  the  machine  while  it  is  in 
motion,  if  he  knows  the  operation  to  be 
dangerous,  so  as  to  be  entitled  to  hold  his 
master  liable  for  an  injury  resulting  from 
the  attempt. 

(April  21,  1910.) 

1  PPEAL  by  defendant  from  a  judgment 
A.  of  the  Law  and  Equity  Court  for  Mad- 
ison County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  l)een  caused  by  de- 
fendant's negligence.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Lawrence  Cooper  and  George 
P.  Copper,  for  appellant:* 

The  master  is  not  liable,  as  plaintiff  was 
guilty  of  contributory  negligence. 

Mundhenke  v.  Oregon  City  Mfg.  Co.  47 
Or.  127,  1  L.R.A.(N.S.)  278,  81  Pac.  977; 
30  L.R.A.(N.S.) 


Townsend  v.  Langles,  41  Fed.  919;  St.  Louis 
Cordage  Co.  v.  Miller,  63  L.R.A.'651,  61 
C.  C.  A.  477,  126  Fed.  495;  Ennis  v.  The 
Maharajah,  1  C.  C.  A.  181,  1  U.  S.  App. 
20,  49  Fed.  Ill;  Williams  v.  J.  G.  Wagner 
Co.  110  Wis.  456,  86  N.  W.  157;  Foley 
V.  Pettee  Macli.  Works,  149  Mass.  294,  4 
L.R.A.  51,  21  N.  E.  304;  Wilson  v.  Massa- 
chusetts Cotton  Mills,  169  Mass.  67,  47 
N.  E.  506;  Goodridge  v.  Washington  Mills 
Co.  160  Mass.  234,  35  N.  E.  484;  Russell 
V.  Tillotson,  140  Mass.  201,  4  N.  E.  231  ; 
Cudahy  Packing  Co.  v.  Marcan,  54  L.R.A. 
258,  45  C.  C.  A.  515,  106  Fed.  645;  E.  S. 
Higgins  Carpet  Co.  v.  O'Keefe,  25  C.  C.  A. 
220,  51  U.  S.  App.  74,  79  Fed.  900;  Fones 
V.  Phillips,  39  Ark.  17,  43  Am.  Rep.  264. 
Messrs.  Taylor  &  Drake  for  appellee. 

Simpson,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  action  by  the  appellee  against 
the  appellant,  for  damages  on  account  of 
an  injury  to  the  hand,  received  by  the  plain- 
tiff as  an  employee  of  the  defendant.  The 
injury  complained  of  is  the  loss  of  a  por- 

Note.  —  ServanVs  right  of  action  for 
injuries  received  in  obeying  a  direct 
command. 

The  earlier  cases  of  this  character  are 
collected  and  discussed  in  a  note  to  Dalle- 
mand  v.  Saalfeldt,  48  L.R.A.  753,  and  tliis 
note  is  supplemental  thereto. 

Cases  are  not  included  in  which  the  serv- 
ant was  acting  under  general  orders  or 
commands  of  the  master,  or  where  the  orders 
could  not  be  considered  in  any  way  the 
proximate  cause  or  one  of  the  proximate 
causes  of  the  injury,  or,  as  is  said  in  Illi- 
nois Car  &  Equipment  Co.  v.  Walch,  132  Ala. 
490,  31  So.  470,  where  the  direction  was  not 
a  part  of  the  res  gestce. 

Cases  have  not  been  included  in  which  the 
servant,  while  employed  in  the  execution  of 
orders  from  the  master,  is  injured  by  some 
positive  act  of  negligence  on  the  part  of  the 
master  which  is  entirely  disconnected  from 
the  orders. 

An  example  of  this  kind  is  Illinois  C.  H. 
Co.  ▼.  Jones,  119  Ky.  158,  80  S.  W.  484, 
where  it  was  held  that  the  fact  that  the 
servant  voluntarily  took  part  in  attempt- 
ing to  make  a  flying  or  running  switch, 
which  was  prohibited  by  a  rule  of  the  com- 
pany, will  not  alone  prevent  his  recovery 
for  injuries  caused  thereby  if  his  superiors 
ordered  it,  and  then  negligently  failed  to 
take  the  ordinary  car?  required  by  the  cir- 
cumstances to  avoid  injuring  him.  A  very 
similar  case  is  that  of  Crottv  v.  Chicasro, 
G.  W.  R.  Co.  95  C.  C.  A.  91,  169  Fed.  593. 

As  to  assumption  of  risk  of  overstraining 
muscles  in  lifting  weights  under  immediate 
direction  of  master  or  vice  principal,  »oo 
note  to  Strnvog  v.  Minnesota  Transfer  R. 
Co.   25   L.R.A.  (N.S.)    362. 

As  to  servant's  disobedience  for  rule    in 
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tion  of  one  of  the  fingers  of  plaintiff,  and 
the  first  count  alleges  defects  in  the  ways, 
works,  etc.,  in  that  the  cogs  were  not  suf- 
ficiently covered  to  prevent  injuries,  and 
that  said  defect  had  not  been  remedied,  etc. 
(in  the  language  of  subd.  1  of  §  3910,  Code 
of  1907).  The  second  count  alleges  that 
plaintiff  was  a  minor,  twelve  years  old, 
working  at  a  spinning  frame,  under  the 
orders  of  a  section  hand,  who  ordered  her 
to  work  at  said  spinning  frame  machine, 
and  to  whose  orders  she  was  bound  to  con- 
form and  did  conform,  etc.,  and  that  "the 
said  Jim  Hudgins,  as  section  hand,"  failed 
to  inform  plaintiff  of  the  defective  and 
dangerous  condition  of  the  machine,  which 
he  knew,  and  ordered  her  to  clean  the  cogs 
while  the  machine  was  in  rapid  motion,  etc. 


The  third  count  is  based  upon  the  inexperi- 
ence of  the  plaintiff,  the  failure  to  warn 
her  of  the  dangers,  and  ordering  her  to  clean 
the  cogs  while  in  motion.  Demurrer  was 
sustained  to  count  4,  and  count  5  relies  up- 
on the  negligence  of  said  Hudgins,  who  had 
superintendence,  etc.,  in  directing  plaintiff 
to  perform  dangerous  work,  she  being  inex- 
perienced, etc.  Pleas  of  contributory  negli- 
gence and  assumption  of  risk  were  inter- 
posed. 

No  evidence  was  offered  by  the  defendant. 
The  plaintiff  testified  that  she  was  fourteen 
years  old  last  December;  that  she  received 
the  injury  while  cleaning  the  frame,  and 
that  "Jim  Hudgins,  section  hand,"  ordered 
her  "to  clean  the  frame  when  it  was  run- 
ning;" also  that  she  had  been  engaged  in 


obedience  to  orders  of  superior,  see  note  to 
Dougherty  v.  Dobson,  8  L.R.A.(N.S.)  90. 

As  to  servant's  right  of  action  for  injuries 
received  in  obeying  direct  command  accom- 
panied by  assurance  of  safety,  see  note  to 
Brown  v.  Lennane,  post,  453. 

Effect  of  command  in  general. 

In  the  great  majority  of  all  the  cases  in- 
volving the  liability  of  the  master  for  in- 
juries received  by  a  servant  in  obeying  a 
direct  command,  the  court  recognizes  that 
the  command  may  modify  to  some  degree 
the  rule  of  law  oth«trwise  applicable.  Fre- 
quently, however,  the  facts  are  such  that 
the  ordinary  rules  govern  notwithstanding 
the  order  or  command;  as,  for  instance, 
where  the  servant  is  himself  reckless  in  the 
manner  in  which  he  performs  the  act,  or 
where  the  servant  was  in  entire  ignorance 
of  the  danger,  and  acted  with  due  care  for 
his  own  safety;  in  other  words,  the  serv- 
ant does  not  gain  anything  by  the  fact  that 
he  is  acting  in  obedience  to  the  master's 
commands,  either  because  of  his  own  con- 
duct, or  because  the  master's  liability  is 
definitely  fixed  fndependent  of  the  direct 
command. 

Even  in  many  cases  in  which  the  facts  are 
such  that  the  conunand  or  order  may  affect 
the  result,  it  is  very  difficult  to  determine 
just  to  what  extent  the  result  is  affected.  The 
direct  command  of  the  master  merely  adds 
one  more  circumstance  to  the  case,  and  its 
weight  will  be  different  in  practically  every 
case.  It  is  said  in  Jensen  v.  Kyer,  101  Me. 
106,  63  Atl.  389,  in  the  infinite  variety  of 
facts  and  circumstances  presented  by  negli- 
gence cases  it  is  rarely  of  profit  to  examine 
and  compare  the  facts  of  other  cases;  the 
difficulty  is  in  drawing  the  inference  from 
the  facts  under  the  ruled  of  law.  While 
this  is  an  extreme  statement,  and  perhaps 
not  especially  applicable  to  the  question  un- 
der discussion,  it  points  out  the  extreme 
difficulty  of  accuratelv  classifying  cases  of 
the  character  included  in  this  note. 

It  may  be  said  generally  that  some  cases 
apparently  lav  down  the  rule  that  neither 
30  L.R.A.'(X.S.) 


the  question  of  assumption  of  risk  nor 
that  of  contributory  negligence  is  affected  by 
the  fact  that  the  servant  is  injured  while 
obeying  the  master's  command;  while,  on 
the  other  extreme,  many  cases  hold  that  all 
question  of  assumption  of  risk  is  eliminat- 
ed, and  that  the  question  of  contributory 
negligence,  so  far  as  it  arises  from  the 
mere  fact  that  the  servant  obeyed  the  com- 
mand, is  for  the  jury.  Between  these  ex- 
tremes, a  great  variety  of  expressions  of 
the  rule  may  be  found,  all  probably  more  or 
less  affected  by  the  facts  before  the  court. 
The  attempt  has  been  made,  so  far  as  pos- 
sible, to  group  the  cases  according  to  very 
general  rules,  rather  than  for  the  purpose 
of  asserting  and  supporting  specific  rules  for 
the  individual  case. 

Of  course,  no  liability  attaches  to  the 
master  because  of  his  orders  unless  the 
master  is  in  some  way  negligent,  either  in 
connection  with  the  order,  or  in  connection 
with  the  conditions  under  which  the  order 
must  be  executed. 

St.  Louis,  I.  M.  ft  S.  R.  Co.  v.  Goins, 
90  Ark.  387,  119  S.  W.  277;  Garden  City 
Wire  Spring  Co.  v.  Boecher,  94  111.  App. 
96;  Gallivan  v.  McCarthy,  147  111.  App. 
545;  Ervin  v.  Evans,  24  Ind.  App.  335, 
56  N.  E.  725;  Weed  v.  Chicago,  St.  P.  M. 
&  0.  R.  Co.  5  Neb.  (Unof.)  623,  99  N.  W. 
827. 

The  order  will  not  create  any  liability  on 
the  part  of  the  master  if  he  is  not  negli- 
gent in  respect  thereto.  Swiercz  v.  Illinois 
Steel  Co.  231  111.  456,  83  N.  E.  168. 

Negligence  will  not  be  inferred  from  the 
mere  fact  that  the  servant  was  ordered  to 
do  a  dangerous  piece  of  work;  some  act  of 
positive  negligence  must  be  shown.  Turner 
V.  Southern  P.  Co.  142  Cal.  580,  76  Pac. 
384. 

The  direct  command  of  the  'master  to  do 
a  work  does  not  affect  his  liability,  where 
the  risks  incurred  are  only  the  ordinary 
risks  of  the  service. 

Dixon  V.  Western  IT.  Telepr.  Co.  71  Fed. 
143;  The  Pegasus,  96  Fed.  023;  Greeley  v. 
Foster.  32  Colo.  292,  75  Pac.  351 ;  Poorman 
Silver  Mines  v.  Devling,  34  Colo.  37,  81  Pac. 
252;    Coal   Valley  Min.   Co.   v.    Nelson,   87 
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the  work  for  nearly  a  year,  that  she  cleaned 
around  the  cogs  every  day,  but  that  she  al- 
ways stopped  the  frame  before  cleaning, 
until  the  day  of  the  injury;  that  she  was 
rubbing  around  the  cogs  with  a  piece  of 
cotton  when  her  hand  was  caught;  that  the 
cogs  were  all  covered  by  a  case,  but  she  got 
behind  the  case  and  put  her  hand  in  under 
the  case,  wliere  the  wheels  were,  and  got 
caught;  that  she  could  have  stopped  the 
frame,  and  the  cogs  would  have  stopped 
running,  in  which  case  there  would  be  no 
danger;  but  the  lever  by  which  the  cogs 
would  be  stopped  was  easily  movable  by  the 
hand;  that  she  knew  the  cogs  were  turning 
when  the  frame  was  running ;  that  she  knew 
it  w*as  dangerous  to  touch  the  cogs  when  in 
motion;  that  she  had  done  the  same  work 


at  the  knitting  mills  for  several  months  be- 
fore going  to  work  at  defendant's  mill ;  that 
she  knew  the  spinning  frame  well,  and  knew 
all  about  the  frame,  that  there  was  nothing 
about  it  that  she  did  not  fully  understand; 
that  when  she  first  went  to  work  she  was 
told  that,  the  cogs  were  under  the  casing, 
and  that  it  was  dangerous  to  handle  them 
when  the  frame  was  running;  that  the 
frame  was  in  good  order,  and  there  was  no 
defect  about  it;  that  she  had  attended 
school  for  four  years,  and  could  read  and 
write  very  well. 

Jim  Hudgins  was  examined  as  a  witness 
by  the  plaintiff,  and  testified  that  he  had  not 
given  any  orders  to  clean  the  cogs;  that  it 
was  dangerous  to  clean  them  when  the  ma- 
chine was  running,  and  against  the  rules  to 


111.  App.  180;  Linderman  Box  &  Veneer 
Co.  v.  Thompson,  127  111.  App.  134;  O'Hare 
V.  Cocheco  Mfg.  Co.  71  N.  H.  104,  93  Am.  St. 
Rep.  499,  61  Atl.  257. 

If  the  act  ordered  done  is  not  a  danger- 
ous thing  for  the  servant  to  undertake,  then 
the  master  incurs  no  responsibility  because 
of  the  order.  Coosa  Mfg.  Co.  v.  Williams, 
133  Ala.   606,  32  So.  232. 

It  is  unnecessary  to  cite  cases  to  the 
proposition  that  a  servant  who,  while  obey- 
ing the  master's  orders,  is  injured  because 
of  some  act  of  positive  negligence  on  his 
own  part  which  was  in  no  wise  the  proxi- 
mate result  of  the  order,  cannot  rely  upon 
the  master's  order  to  relieve  him  from  the 
effects  of  such  negligence. 

If  the  order  which  was  given  was  that  of 
a  fellow  servant  merely,  of  course  the  serv- 
ant cannot  rely  upon  it  in  any  way. 

An  order  does  not  affect  the  servant's 
right  of  recovery  in  any  way  unless  it  was 
relied  upon  by  him.  Knorpp  v.  Wagner, 
195  Mo.  637,  93  S.  W.  961. 

The  doctrine  of  assumption  of  risk  is 
not  applicable  to  a  seaman  where,  under  the 
orders  of  a  superior,  he  makes  use  of  ^appli- 
ances with  patent  defects.  Lafourche  Pack- 
et Co.  v.  Henderson,  36  C.  C.  A.  619,  94 
Fed.  871. 

In  Murphy  v.  Chicago  &  A.  R.  Co.  327 
111.  App.  446,  it  was  held  that  an  order 
jokingly  given  by  a  foreman,  and  so  under- 
stood by  the  employee,  is  not  a  command 
such  as  would  justify  an  employee  in  en- 
countering a  danger  to  life  or  limb,  and, 
when  injury  results,  permit  him  to  recover. 

View  that   assumption   of  risk   is  not  af- 
fected by  obeying  direct  command. 

In  some  jurisdictions,  it  is  the  rule  that 
if  a  servant  is  aware  of  the  danger,  and  ap- 
preciates it,  he  will  be  held  to  have  as- 
sumed the  risk,  regardless  of  the  fact  that 
he  may  have  been  acting  under  a  direct  com- 
mand of  the  master.  It  should  be  noted, 
however,  that,  in  these  cases,  the  servant 
was  not  confronted  by  any  sudden  emer- 
gency requirin|2r  immediate  action  on  his 
part,  without  time  for  reflection.  Such  a 
30  L.R.A.(N.S.) 


condition    might   modify    the    rule    as    ap- 
plied. 

Thus,  the  assumption  of  the  risk  of  open 
and  apparent  dangers  is  imposed  by  law 
upon  a  servant,  and  that  he  undertook  the 
task  under  the  orders  of  the  foreman  does 
not  change  the  rule.  Lee  v.  Northern  P. 
R.  Co.  39  Wash.  388,  81  Pac.  834. 

Orders  do  not  modify  assumption  of  risk. 
Karczewski  v.  Wilmington  City  R.  Co.  4 
Penn.  (Del.)  24,  64  Atl.  746;  Punkowaki 
V.  New  Castle  Leather  Co.  4  Penn.  (Del.) 
544,  67  Atl.  559. 

The  master's  orders  do  not  relieve  the 
plaintiff  where  he  was  experienced  in  the 
work,  and  the  danger  was  obvious.  Luckey 
V.  Sofield   (N.  J.  L.)   57  Atl.  870. 

Where  a  servant  knows  and  appreciates 
the  danger  of  the  act  which  he  undertakes, 
he  does  not  any  the  less  assume  the  risk 
of  injury,  or  become  chargeable  with  con- 
tributory negligence,  as  the  case  may  be,  be- 
cause he  undertakes  it  under  the  direction 
of  his  superior.  Chicago  G.  W.  R.  Co,  v, 
Crotty,  4  L.R.A.(N.S.)  832,  73  C.  C.  A, 
147,  141  Fed.  913. 

Even  though  the  servant  may  perform  the 
work  unwillingly,  under  orders  from  his 
superior,  yet,  if  there  was  no  physical  com- 
pulsion, and  if  he  knew  and  appreciate*! 
the  danger  thereof,  he  will  in  law  be  treated 
as  having  elected  to  bear  the  risk,  and  can- 
not hold  the  employer  liable  if  injury  re- 
sults. Choctarw,  O.  &  G.  R,  Co.  v.  «fones, 
77  Ark.  367,  4  L.R.A.(N.S.)  837,  92  S.  W. 
244,  7  A.  &  K  Ann.  Cas.  430. 

It  is  the  general  rule  that  an  employee 
who,  knowing  and  appreciating  the  danger, 
enters  upon  a  perilous  work,  even  though  lie 
does  so  unwillingly,  and  by  order  of  his  su- 
perior officer,  assumes  the  risk  of  injury, 
and  cannot  recover  damages  therefor.  Hay- 
wood v.  Galveston,  H.  &  S.  A.  R.  Co.  38 
Tex.  Civ.  App.  101,  85  S.  W.  433. 

And  in  Dickenson  v.  Vernon,  77  Conn.  537, 
60  Atl.  270,  the  court  said:  "Although  he 
may  have  been  unwilling  to  undertake  this 
duty,  which  was  more  dangerous  than  those 
he  had  engaged  to  do,  yet  if,  with  such 
knowledge  of  its  dangerous  character,  he  at- 
tempted its  performance,  because  directed  bv 
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do  80.  Tonf  Pruitt,  a  witness  for  plaintiff, 
testified  substantially  to  the  same  efl^ect,  and 
also  testified  to  a  copy  of  the  rules  which 
were  printed  and  hung  on  the  wall  at  the 
entrance  of  the  spinning  room,  one  of  which 
is:  "Cleaning  of  machinery  must  be  done 
after  stopping  time.  All  help  are  cautioned 
not  to  clean  machinery  while  running,  as  it 
is  dangerous."  He  also  testified  that  he  had 
spoken  to  the  plaintiff »about  the  danger  of 
cleaning  while  the  frame  was  running,  had 
told  her  of  this  danger  not  more  than  an 
hour  before  she  was  hurt,  had  seen  her 
wiping  off  the  frame  while  it  was  in  mo- 
tion, and  told  her  to  keep  her  hand  away 
from  the  gear  head,  that  she  stopped  while 
he  was  there,  and  in  half  or  three  quarters 


of  an  hour  she  had  been  hurt  and  was  being 
carried  out. 

It  will  be  noticed  that  the  only  evidence' 
which  has  the  least  tendency  to  sustain  any 
allegation  of  the  complaint  is  the  statement 
by  the  plaintiff  that  "Jim  Hudgins,  section 
hand,"  ordered  her  "to  clean  the  frame  when 
it  was  running."  Whether  that  expression 
means  that  his  order  was  that  she  should 
clean  it  while  it  was  running,  or  merely  that 
the  order  was  given  while  it  was  running, 
does  not  clearly  appear;  but,  however  that 
may  be,  the  plaintiff  does  not  testify  that 
he  was  one  whose  orders  she  was  bound  to 
obey,  etc.,  nor  that  he  had  any  superintend- 
ence, nor  is  there  any  testimony  tending  to 
show  that.  On  the  contrary,  her  witness, 
Hudgins,  testified  that  Tom  Pruitt  was  over 


his  employer,  and  from  fear  that  he  might 
otherwise  lose  his  employment,  he  was  not, 
for  these  reasons,  relieved  of  the  assump- 
tion of  the  hazards  incident  to  the  employ- 
ment." 

So,  the  question  of  the  servant's  assump- 
tion of  risk  is  determined  in  the  following 
cases  as  dependent,  as  in  all  other  cases, 
solely  upon  the  servant's  knowledge  and  ap- 
preciation of  the  danger  and  his  willingness 
to  incur  it;  and  no  additional  responsibility 
attaches  to  the  master  because  of  his  direct 
commands  to  the  servant. 

Sauvageau  v.  River  Spinning  Co.  120 
Fed.  961;  Kinzel  v.  Atlanta,  K.  &  N.  R. 
Co.  69  L.R.A.  757,  70  C.  C.  A.  73,  137  Fed. 
489 ;  Southern  R.  Co.  v.  Logan,  71  C.  C.  A. 
281,  138  Fed.  725;  New  England  Teleph. 
&  Teleg.  Co.  v.  Butler,  84  C.  C.  A.  217,  156 
Fed.  321 ;  Briggs  v.  Tennessee,  Coal,  Iron  & 
R.  Co.  163  Ala.  237,  50  So.  1025;  Southern 
Cotton  Oil  Co.  v.  Walker,  104  Ala.  33,  51 
So.  169;  Dickenson  v.  Vernon,  supra; 
Worlds  v.  Georgia  R.  Co.  99  Ga.  283,  25  S. 
E.  640;  Hanson  v.  Hammell,  107  Iowa,  171, 
77  N.  W.  839;  Reis  v.  Struck,  23  Ky.  L. 
Rep.  1113,  64  S.  W.  729;  Cunningham  v. 
Lynn  &  B.  Street  R.  Co.  170  Mass.  298,  49 
N.  E.  440;  Cristanelli  v.  Saginaw  Min.  Co. 
154  Mich.  423,  117  N.  W.  910;  Miller  v. 
Grieme,  53  App.  Div.  276,  65  N.  Y.  Supp. 
813;  Kueckel  v.  O'Connor,  73  App.  Div.  594, 
76  N.  Y.  Supp.  829;  Gensen  v.  Ohio  Oil  Co. 
22  Ohio  C.  C.  276 ;  Mayott  v.  Norcross  Bros. 
24  R.  L  187,  62  Atl.  894;  Russell  v. 
Riverside  Worsted  Mills,  24  R.  I.  591,  54 
Atl.  375;  Ft.  Worth  &  D.  C.  R.  Co.  v. 
Ramp,  30  Tex.  Civ.  App.  483,  70  S,  W.  508; 
Galveston,  H.  &  S.  A.  R.  Co.  v.  Sanchez 
(Tex.  Civ.  App.)  65  S.  W.  893;  Gilmartin 
V.  Kilgore  (Tex.  Civ.  App.)  114  S.  W.  398; 
Texas  Bitulithic  Co.  v.  Hutson  (Tex.  Civ. 
App.)  116  S.  W.  346;  Krisch  v.  Richter 
(Tex.  Civ.  App.)  130  S.  W.  186;  Bier  v. 
Hosford,  35  Wash.  544,  77  Pac.  867 :  Hencke 
V.  Ellis,  110  Wis.  532,  86  N.  W.  171. 

A  complaint  was  held  to  be  insufficient  in 
Chicago  &  B.  Stone  Co.  v.  Nelson,  32  Ind. 
App.  355,  69  N.  E.  705,  in  not  alleiring  that 
the  servant  did  not  know  of  the  dangers  of 
the  place  in  which  he  was  ordered  to  work. 
30  L,R.A.(N.S.) 


And  in  Wiggins  Ferry  Co.  v.  Hill,  112 
111.  App.  475,  it  was  held  that,  notwith- 
standing the  servant  was  injured  while  obey- 
ing a  direct  command  of  the  master,  the 
complaint  was  defective  in  not  alleging  that 
the  danger  was  not  an  obvious  one  to  the 
servant. 

So,  in  Shaver  v.  Home  Teleph.  Co.  36 
Ind.  App.  233,  114  Am.  St.  Rep.  373,  75 
N.  E.  288,  it  was  held  that  a  complaint 
must  negative  the  servant's  knowledge  of  the 
danger. 

In  Gould  Steel  Co.  v.  Richards,  30  Ind. 
App.  348,  66  N.  E.  88,  an  instruction  was 
held  not  to  be  erroneous  as  tending  to  mis- 
lead the  jury  into  concluding  that  there 
might  have  been  a  recovery  even  if  the 
plaintiff  had  actually  known  of  the  danger 
in  obeying  the  command  of  a  superior. 

And  in  Wilson  v.  Southern  R.  Co.  73 
S.  C.  481,  53  S.  E.  968,  the  trial  court 
charged  the  jury  as  follows :  "That  the  fact 
that  the  servant's  work  is  done  in  the 
presence  and  under  the  immediate  direction 
of  the  master's  foreman  ...  is  equiva- 
lent to  the  assurance  by  the  master  that 
the  servant  may  safely  proceed  to  the  work 
required  of  him,  and  he  is  therefore  not 
bound  in  such  a  case  to  search  for  danger. 
He  may  rely  for  safety  upon  the  conduct 
of  the  conductor."  This  instruction  was 
held  not  to  be  erroneous,  against  the  con- 
tention that  it  relieved  the  plaintiff  from 
the  obligation  to  exercise  ordinary  care  to 
avoid  danger,  and  that  it  declared  that,  no 
matter  what  the  conditions  were,  whether 
known  to  the  conductor  or  not,  or  whether 
known  to  the  plaintiff  or  not,  the  latter 
might  blindly  go  ahead  and  do  what  he  was 
told  to  do. 

— illustrative  cases. 

In  the  following  cases,  the  servant  was 
denied  a  recovery  upon  the  ground  of  as- 
sumed risk,  notwithstanding  he  was,  when 
injured,  acting  in  obedience  to  a  direct 
command : 

A  brakeman  who,  in  the  absence  of  an 
emergency  justifying  his  action,  partici- 
pated in  staking  a  car,  with  full  knowledge 
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Beer  and  acting  section  hand,  and  that  it  was 
his  duty  to  give  orders  to  the  hands.  In  ad- 
'dition,  her  own  testimony  shows  that  she 
was  perfectly  familiar  with  the  machine, 
and  fully  aware  of  the  danger;  and,  even  if 
such  order  had  heen  given  by  a  proper  per- 
son, she  should  not  have  obeyed  it.  1  Labatt, 
Mast.  &  S.  §  438,  pp.  1234  et  seq.  See 
also  as  to  the  general  liability  in  such  cases, 
Mundhenke  v.  Oregon  City  Mfg.  Co.  47  Or. 
127,  1  L.R.A.(N.S.)  278,  81  Pac.  977; 
Townsend  v.  Langles  (C.  C.)  41  Fed.  919; 
St.  Louis  Cordage  Co.  v.  Miller,  63  L.R.A. 
651,  61  C.  C.  A.  477,  126  Fed.  495;  Ennis 


V.  The  Maharajah,  1  C.  C.  A.  481,  1  U.  S. 
App.  20,  49  Fed.  Ill;  E.  S.  Higgins  Carpet 
Co.  V.  O'Kecfe,  25  C.  C.  A.  220,  61  U.  S. 
App.  74,  79  Fed.  900;  Fones  v.  Phillips,  39 
Ark.  17,  43  Am.  Rep.  2G4;  Moss  v.  Mosely, 
148  Ala.  168,  41  So.  1012. 

The  plainti£f  was  guilty  of  contributory 
negligence.  The  court  should  have  given  the 
general  affirmative  charge,  as  requested  by 
the  defendant.  The  judgment  of  the  court 
is  reversed,  and  th^  cause  remanded. 

Dowdell,  Ch.  J.,  and  McClellan  and 
Mayfield,  JJ.,  concur. 


and  appreciation  of  the  danger,  assumed  the 
risk  of  injury,  although  the  conductor  may 
have  been  negligent  in  directing  that  the 
car  be  staked  when  there  was  another  and 
safe  method  of  accomplishing  the  same  re- 
sult, and  in  directing  the  use  of  an  engine 
and  train  in  the  process  of  staking  when 
the  use  of  the  engine  alone  was  reasonably 
possible  and  less  dangerous.  Chicago  G.  W. 
R.  Co.  V.  Crotty,  4  L.R.A.(N.S.)  832,  73 
C.  C.  A.  147,  141  Fed.  913. 

A  railroad  engineer  who  obeys,  although 
reluctantly,  an  order  to  take  his  train 
through  a  mountainous  region  on  its  regu- 
lar trip  at  a  time  of  heavy  rains,  when 
landslides  are  anticipated,  assumes  the  risk 
of  such  slides,  and  cannot  hold  the  com- 
pany responsible  in  case  his  train  is  car- 
ried from  the  track  by  a  slide  which  comes 
upon  it  so  suddenly  that  there  is  no  time  to 
escape,  and  the  danger  of  which  was  not 
observed  by  a  track  inspector,  who  had 
passed  the  spot  just  before  the  train  reached 
there;  since  it  must  be  regarded  as  pure 
accident.  Kinzel  v.  Atlanta,  K.  &  N.  R.  Co. 
69  L.R.A.  757,  70  C.  C.  A.  73,  137  Fed.  489. 

The  mere  fact  that  a  section  man  was  pro- 
ceeding along  the  track  in  pursuance  of  an 
order  of  his  foreman  does  not  relieve  him 
of  assuming  the  risk  from  passing  trains 
of  which  the  foreman  had  no  knowledge 
greater  than  that  of  the  servant.  Ives  v. 
Wisconsin  C.  R.  Co.  128  Wis.  357,  107  N. 
W.   452. 

A  servant  employed  in  deepening  a  canal 
assumes  the  risk  of  the  fall  of  standing 
trees,  in  complying  with  the  request  of  his 
foreman  to  assist  in  extinguishing  a  fire 
spreading  through  swamp  and  underbrush 
towards  property  of  the  employer  on  the 
canal  bank,  the  danger  of  which  is  as 
obvious  to  him  as  to  any  person  engaged  in 
saving  the  property.  Maltbie  v.  Belden, 
167  N.  Y.  307,  64  L.R.A.  52,  60  N.  E.  645. 

If  the  danger  incurred  by  the  servant 
was  not  in  the  manner  of  digging  in  a  clay 
bank,  but  in  undermining  without  leaving 
supports,  and  was  fully  understood  by  the 
servant,  then  there  is  no  ground  for  the 
application  of  the  principle  that  an  em- 
ployee does  not  assume  the  risks  so  as  to 
preclude  a  recovery  where  he  is  acting  in 
obedience  to  a  positive  order  at  a  work 
•which,  while  perilous,  threatens  no  imme- 
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diate  danger.    Cisnev  v.  Pennsylvania  Sewer 
Pipe  Co.  199  Pa.  519,  49  Atl.  309. 

In  International  &.  G.  N.  R.  Co.  v.  Rovall, 
37  Tex.  Civ.  App.  201,  83  S.  W.  713,"'  the 
court  said  that  if  the  plaintiff  was  aware  of 
the  danger,  or  if  it  was  obvious  and  appar- 
ent, or  If  he  should,  in  the  exercise  of  com- 
mon prudence  or  ordinary  care,  have  be- 
come aware  of  the  danger  of  going  under  a 
car  which  was  being  lifted  by  hydraulic 
jacks,  in  obedience  to  the  orders  of  a  su- 
perior, it  was  a  risk  that  was  assumed,  not- 
withstanding that  the  superior  may  have 
negligently  ordered  him  to  go  under  there. 
After  stating  that  a  servant  is  not  requirea 
to  exercise  diligence  in  order  to  discover 
that  the  master  is  personally  negligent  after 
receiving  an  order  to  do  a  certain  work  un- 
der the  immediate  control  and  supervision 
of  the  master,  the  court  further  said: 
"But  if,  during  the  progress  of  the  work 
which  the  servant  is  then  engaged  in,  in 
obedience  to  the  direction  of  the  master,  the 
latter,  by  his  negligent  conduct,  then  ex- 
poses the  servant  to  peril,  and  the  servant 
becomes  aware  of  that  fact  in  time,  by  the 
means  and  opportunities  then  existing,  to 
escape  from  such  danger,  but  negligently 
fails  to  do  so,  he  is  precluded  from  a  recov- 
ery, notwithstanding  the  master's  negli- 
gence." 

A  lineman  who  knows  of  the  danger  in- 
curred in  passing  a  rope  under  charged  wires 
incurs  the  risk  of  obeying  an  order  to  so 
pass  the  rope.  Newnom  v.  Southwestern 
Teleg.  &  Teleph.  Co.  (Tex.  Civ.  App.)  47 
S.  W.   669. 

An  adult  employed  in  driving  a  mule  to 
remove  coal  from  a  mine,  which  became 
ifrightened  at  an  object  which  it  was  re- 
quired to  pass,  and  broke  away  and  ran  out 
of  the  mine,  assumed  the  risk  of  injury 
when,  upon  the  direction  of  the  boss,  ho 
resumes  work  with  the  same  animal,  al- 
though under  protest,  so  that  he  cannot 
hold  the  mine  owner  liable  for  injuries 
caused  by  a  similar  performance  on  the 
part  of  the  mule  when  again  encountering 
the  same  object.  Milby  &  B.  Coal  &  Min. 
Co.  V.  Balla,  7  Ind.  Terr.  629,  18  L.R.A. 
(N.S.)   695,  104  S.  W.  860. 

4  servant  assumes  the  risk  of  the  danger 
of  the  slipping  of  an  ordinary  ladder,  al- 
though directed  to  use  the  same  by  a  super- 
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iiiteudent.    McDonnell  v.  New  York,  N.  H.  & 
H.  S.  Co.  192  Mass.  538,  78  N.  E.  548. 

And  in  Consolidated  Barb  Wire  Co.  v. 
Maxwell,  116  111.  App.  296,  it  was  held  that 
the  direction  of  a  foreman  to  "go  ahead,  the 
tools  are  all  right,"  would  not  relieve  tlie 
plaintiff  from  the  operation  of  the  rules  re- 
specting assumption  of  risk,  where  he  was 
able  fully  to  comprehend  and  understand 
the  dangers.  In  this  case,  however,  the 
servant  was  injured  by  reason  of  the  failure 
of  the  defendant  to  furnish  him  with  a  small 
clutch  or  clamp  for  the  purpose  of  holding 
a  steel  tool,  and  the  fact  that  the  promise 
was  made  in  regard  to  the  furnishing  of  a 
simple  tool  may  affect  the  decision. 

View   that   contributory   negligence   is   not 
affected  by  obeying  direct  command. 

The  test  of  a  servant's  conduct  as  to  neg- 
ligence is  in  many  cases  asserted  to  be  the 
same  where  he  is  obeying  a  direct  command 
as  in  all  other  cases;  namely,  was  the  con- 
duct that  of  a  reasonably  prudent  man  un- 
der like  circumstances? 

Thus,  in  Tubler  v.  Johnson-McLean  Co. 
74  Neb.  840,  105  N.  W.  247,  in  speaking  of 
the  contributory  negligence  of  a  servant  in 
obeying  an  order  of  the  master,  the  court 
said:  'The  test  of  contributory  negligence 
in  such  cases,  as  in  others,  is  whether  the 
servant,  in  obeying,  conducts  himself  as  a 
man  of  ordinary  prudence  would  conduct 
himself  under  the  circumstances." 

And  in  Kelland  v.  Jos.  W.  Noone's  Sons 
Co.  75  N.  H.  168,  71  Atl.  947,  where  the 
servant  was  obeying  a  direct  command,  the 
court  said  that  the  test  of  his  contributory 
negligence  was  to  inquire  whether  the  risk 
he  supposed  he  was  running  was  so  great 
that  all  fair-minded  men  would  agree  that 
the  ordinary  man  would  not  have  encoun- 
tered it. 

Where  a  servant  knows  and  appreciates 
the  danger  of  the  act  which  he  undertakes, 
he  does  not  any  the  less  become  chargeable 
with  contributory  nejjligence  because  he  un- 
dertakes it  under  the  direction  of  his  su- 
perior. Chicago  G.  W.  R.  Co.  v.  Crotty, 
supra. 

The  rule  that  a  fireman  shall  obey  the 
engineman  is  limited  by  the  other  rule  that 
the  fireman  shall  refuse  to  obey  an  order 
which  exposes  him  to  known  danger;  and 
the  true  meaning  of  the  latter  rule  is  that 
the  employee  must  refuse  to  obey  orders 
known  to  him  to  be  dangerous  beyond  the 
peril  to  be  regarded  as  reasonably  incident 
to  his  employment.  Stephens  v.  Southern 
R.  Co.  82  S.  C.  542,  G4  S.  E.  601. 

A  superior  in  authority  has  no  authority 
to  order  a  servant  to  commit  an  act  the 
doing  of  which  wo\ild  obviously,  naturally, 
or  necessarily  be  attended  with  danger  to 
life  or  limb,  and  obedience  to  such  order 
under  such  circumstances  would  he  such 
negligence  as  would  defeat  a  recovery  by 
the  servant.  Joswoyak  v.  Lake  Shore  &  M. 
8.  R.  Co.  4  Ohio  Dec.  Reprint,  SlY. 

Where  the  servant  acts  voluntarily,  and 
the  danger  to  be  incurred  is  open  and  ob- 
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vious,  if  the  master  is  to  be  chargeable  with 
negligence  for  giving  the  order,  then  the 
servant  is  equally  guilty  of  negligence  in 
obeying  it,  and  cannot  recover.  Greeley  v. 
Foster,  32  Colo.  292,  75  Pac.  351. 

The  master  is  not  estopped  to  claim  that 
the  act  of  the  servant  was  foolhardy  and 
reckless,  but,  in  view  of  his  previous  com- 
mand, such  a  defense  should  be  viewed  with 
suspicion  and  scrutinized  with  care.  With- 
iam  V.  Tenino  Stone  Quarries,  48  Wash.  127, 
92  Pac.  900. 

The  giving  of  an  order  generally  to  go 
to  work  and  do  something  that  is  part 
of  the  general  work  in  hand  which  is  not, 
in  the  doing  of  it,  an  increase  of  the  hazard, 
does  not  imply  an  assurance  to  the  employee 
that  there  is  no  danger  in  the  doing  of  it, 
irrespective  of  how  the  employee  may  per- 
form what  he  is  told  to  do.  McArthur 
Bros.  Co.  v.  Nordstrom,  87  III.  App.  554, 

—  illustrative  cases. 

In  the  following  cases  the  employee  was 
denied  a  recovery  upon  the  ground  of  con- 
tributory neglifrence,  notwithstanding  he  was 
obeying  a  direct  command  of  the  master: 

A  general  order  from  a  conductor  to  a 
flagman  to  catch  a  train  will  not  justify 
the  latter  in  attempting  to  do  so  at  the 
time  when  the  car  is  moving  at  an  obviously 
dangerous  rate  of  speed.  Whatley  v.  Macon 
&  N.  R.  Co.  104  Ga.  764,  30  S.  E.  1003. 

A  finding  of  negligence  on  the  part  of  a 
foreman  who  ordered  the  plaintiff  to  alight 
from  a  moving  train,  and  a  finding  of  free- 
dom from  negligence  on  the  part  of  the 
plaintiff  in  obeying  the  order,  are  not  justi- 
fied where  the  danger  was  equally  obvious  to 
both.  Chicago,  I.  &  L.  R.  Co.  v.  Sanders, 
42  Ind.  App.  585,  86  N.  E.  430. 

An  experienced  train  man  who.  at  the 
command  of  his  foreman,  jumps  off  a  mov- 
ing train,  is  not,  as  a  matter  of  law,  in 
the  exercise  of  due.  care,  where  the  com- 
mand was  not  accompanied  by  any  words 
from  which  a  threat  of  discharge  in  caso 
of  refusal  could  be  inferred.  McArthur 
Bros.  Co.  v.  Troutt,  88  111.  App.  638. 

A  servant  is  not  justified  in  crawling  un- 
der cars  so  as  to  obey  an  order  to  cross 
over  the  tracks  and  load  cars  on  the  oppo- 
site side,  where  he  might  have  gone  around 
the  cars,  or  might  have  crossed  over  the 
bumpers  in  comparative  safety.  Slota  v. 
Albert  Lewis  Lumber  &  Mfg.  Co.  215  Pa. 
434,  64  Atl.  632. 

A  command  to  go  ahead  and  start  the 
engine  does  not  justify  a  servant  in  running 
around  in  front  of  a  moving  car,  when  he 
could  have  executed  the  order  as  well  by 
passing  around  the  rear  of  the  car.  Kansas 
&  T.  Coal  Co.  v.  Reid,  29  C.  C.  A.  475,  57 
U.  S.  App.  464,  85  Fed.  914. 

A  motorman  in  charge  of  a  car  is  guilty 
of  negligence  which  will  bar  his  recovery 
for  injuries  in  case  he  leaves  a  switch  at  a 
passing  point,  and  proceeds  toward  the  next 
one  with  full  knowledge  that  the  car  from 
the  opposite  direction  has  passed  it,  end  is 
coming  toward  him  at  a  high  rate  of  speed, 
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although  his  car  has  the  right  of  way,  and 
he  proceeds  under  the  orders  of  his  con* 
ductor  and  the  general  instructions  of  the 
superintendent.  Mason  v.  Post,  105  Va. 
4U4,  11  L.H.A.(N.IS.)   1038,  54  S.  E.  311. 

The  fact  that  a  motormau  was  ordered  to 
cross  a  steam  railroad  track  without  stop- 
ping, and  assured  that  there  was  uo  lia- 
bility of  accident,  is  no  excuse  to  an  em- 
ployee of  full  age  and  capacity,  who  can 
appreciate  the  danger  as  tully  as  his  em- 
ployer, when,  in  crossing  it,  he  fails  to  look 
or  listen  for  approaching  trains.  Goodrich 
V.  Chippewa  Valley  Electric  R.  Co.  108 
Wis.  329,  84  N.  W.  419. 

The  finding  by  the  jury  that  plaintiff, 
while  executing  an  order  of  his  superior, 
came  in  contact  with  cog  wheels  through 
his  own  thoughtlessness,  is  in  irreconcilable 
conflict  with  a  general  verdict  in  his  favor. 
Moorewood  Co.  v.  Smith,  25  Ind.  App.  264, 
67  N.  E.  199. 

The  negligence  of  the  plaintiff  in  setting 
a  stool  upon  which  he  was  to  stand  while 
starting  a  ily  wheel  in  such  a  way  as  to 
require  him  to  catch  hold  of  a  cog  for  sup- 
port, which  resulted  in  his  hand  being 
crushed,  precludes  a  recovery,  notwithstand- 
ing the  foreman  ordered  him  to  start  the 
wheel.  King  v.  Southern  R.  Co.  148  Ala. 
066,  41  So.  639. 

If  a  superintendent  orders  the  plaintiff 
in  so  many  words  to  adjust  the  belting  on 
moving  machinery  in  the  dark,  the  servant 
will  be  deemed  guilty  of  contributory  negli- 
gence if  he  obeys  the  order.  Attleton  v. 
nibh  Mfg.  Co.  6  Ga.  App.  777,  63  S.  E. 
918. 

If  a  servant  knows  that  an  elevator  will 
fall  if  he  leaves  his  post,  and  allows  a  slack 
to  occur  in  a  rope  used  to  operate  the  ele- 
vator, he  is  guilty  of  contributory  negligence 
in  leaving  such  post,  even  at  the  command 
of  the  foreman,  although  it  was  accompanied 
by  a  threat  of  the  loss  of  his  employment, 
where  there  was  no  exigency  or  necessity  for 
him  immediately  to  obey  the  order.  Gensen 
V.  Ohio  Oil  Co.  22  Ohio  C.  C.  276. 

A  servant  of  long  experience  as  a  mill 
hand,  who  had  acted  for  months  as  a  fore- 
man of  that  section  of  the  mill  wherein  he 
was  injured,  and  was  entirely  familiar  with 
the  danger  of  belting  pulleys  while  in  mo- 
tion, was  under  no  duty  to  subject  himself 
to  the  danger  at  the  command  of  the  super- 
intendent, and  his  doing  so  was  such  want 
of  due  care  as  to  constitute  a  full  defense 
against  the  alleged  negligence'  of  the  super- 
intendent in  directing  him  to  belt  the  re- 
volving pulley.  Cousa  Mfg.  Co.  v.  Williams, 
133  Ala.  606,  32  So.  232. 

An  experienced  miner  cannot  recover  for 
injuries  received  in  obeying  the  order  of  a 
foreman  to  sink  deeper  a  hole  which  con- 
tained an  unexploded  charge  of  dynamite, 
where  the  foreman  had,  in  his  presence,  ex- 
amined the  hole,  and  told  him  to  go  to  work 
at  it.  The  injury  was  due  either  to  one 
of  the  ordinarv  risks  of  the  service,  or  else 
he  himself  contributed  to  it  by  his  remiss- 
ness in  not  making  a  further  examination, 
which  his  orders  in  no  wise  precluded. 
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Poorman  Silver  Mines  v.  Devling,  34  Colo. 
37,  81  Pac.  252. 

Where  the  plaintiff  knew  that  he  was 
standing  upon  loose  slats  resting  upon  the 
edges  of  a  vat  containing  boiling  liquor, 
and  knew  that  any  pressure  not  vertical 
might  cause  them  to  slip,  it  was  held  in 
Marsen  v.  Nichols  Copper  Co.  134  App.  Div. 
294,  118  N.  Y.  Supp.  867,  that  the  servant's 
knov/ledge  of  the  situation  and  of  the  dan- 
ger was  the  same  as  that  of  the  foreman, 
and  if  the  foreman  was  negligent  in  direct- 
ing the  plaintiff  to  stand  upon  the  slats,  it 
would  seem  to  follow  that  the  plaintiff  was 
negligent  in  doing  it. 

An  employee  cannot  recover  damages  of 
a  railroad  company  for  an  injury  proxi- 
mately caused  by  his  violation  of  a  penal 
statute  or  municipal  ordinance,  notwith- 
standing the  fact  that  the  employer  may 
have  ordered  him  to  violate  the  law.  Little 
v.  Southern  R.  Co.  120  Ga.  347,  66  L.R.A. 
509,  102  Am.  St.  Rep.  104,  47  S.  E.  953. 

View  that  direct  command  makes  assump- 
tion of  risk  and  contributory  negligence 
questions  of  fact  only. 

Other  cases  hold  that  where  the  servant  is 
injured  while  obeying  a  direct  command, 
the  question  of  the  servant's  assumption  of 
risk  or  of  his  contributory  negligence,  so 
far  as  it  consists  merely  of  his  obedience, 
is  for  the  jury, — the  fact  that  the  ser^'ant 
was  obeying  the  master's  orders  having  the 
effect  of  eliminating  both  defenses  as  mat- 
ters of  law. 

Thus,  in  Perricr  v.  Dunn  Worsted  Mills, 
29  R.  I.  396,  71  Atl.  796,  the  court  said: 
"The  questions  whether  an  employee  has  as- 
sumed the  risk  or  has  been  guilty  of  con- 
tributory negligence,  in  a  case  where  he  is 
required  to  do  his  work  in  haste,  either  un- 
der orders  of  his  superior,  or  by  reason  of 
the  exigency  of  his  position,  or  because  of 
an  emergency,  and  where  his  whole  energy 
and  attention  are  absorbed  in  his  work;  or 
whether  he  may  be  excused  from  the  de- 
gree of  care  ordinarily  required,  or  for  tem- 
porary forgetfulness  of  a  risk  previously 
known  to  him,  or  of  a  risk  which  he  might 
under  other  circumstances,  have  remembered 
or  appreciated, — have  been  generally  held  to 
be  questions  for  the  jury  upon  all  the  facts 
of  the  particular  case.** 

So,  where  a  servant,  in  obedience  to  the 
requirements  of  his  master,  incurs  the  risk 
of  machinery  or  appliances  which,  althovigh 
dangerous,  are  not  of  such  character  that 
they  may  not  be  safely  used  by  the  exercise 
of  reasonable  skill  and  caution,  he  does  not, 
as  a  matter  of  law,  assume  the  risk  of  in- 
jury from  accidents  resulting  from  the  mas- 
ter's negligence.  Sapp  v.  Christie  Bros.  79 
Neb.  701,  113  N.  W.  189,  115  N.  W.  319. 

And  a  laborer  not  familiar  with  the  work 
he  was  imperatively  directed  to  perform, 
nor  with  the  situation  into  which  he  was 
hurriedly  ordered,  and  who  objected  when 
ordered  to  do  the  work,  but  finally  yielded 
when  the  foreman  insisted,  cannot  be  held, 
as  a  matter  of  law,  to  be  guilty  of  contribu- 
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tory  negligence.  Zcarfoss  v.  Norway  Iron 
&  Steel  Co.  218  Pa.  594,  67  Atl.  867. 

In  Sherman  v.  Texas  &  N.  O.  R.  Co.  99 
Tex.  571,  91  S.  W.  561,  the  court  said  that 
the  law  does  not  require  a  servant  in  doubt- 
ful matters  to  disobey  the  orders  of  the 
master  at  his  peril,  and  where  a  boy  seven- 
teen years  of  age  was  put  to  his  election 
to  obey  the  direction  of  a  superior,  and  lift 
a  piece  of  iron  which  was  in  fact  of  too 
great  weight  for  the  boy*s  strength,  or  to 
be  discharged  "right  there,"  the  boy  would 
not  be  precluded  from  recovery  for  injuries 
received  in  obeying  the  order. 

Although  the  plaintiff  must  have  been 
aware  of  the  serious  danger  of  working 
where  he  did,  he  will  not  be  held  guilty  of 
contributory  negligence,  where  he  felt 
obliged  to  wor^,  under  the  peril  of  dis- 
missal if  he  disobeyed.  Oliver  v.  Dominion 
Iron  &  Steel  Co.  37  N.  S.  183. 

In  a  number  of  cases  it  is  stated  that 
something  must  be  accorded  to  the  fact  that 
the  servant  was  acting  in  obedience  to  a  di- 
rect command,  and  a  less  stringent  rule 
would  be  applied  under  such  circumstances, 
and  this  applies  both  to  assumption  of  risk 
and  contributory  negligence. 

Thus,  some  risk  must  necessarily  be  taken 
in  obedience  to  orders,  and  the  mere  expo- 
sure to  extra  hazard  under  the  direct  orders 
of  a  superior  will  not  defeat  a  recovery. 
Southern  R.  Co.  v.  Rutledge,  4  Ga.  App.  80, 
60  S.  E.  1011. 

So,  in  Kansas  City,  M.  &  B.  R.  Co.  v. 
Thomhill,  141  A)^.  215,  37  So.  412,  it  was 
held  that  the  question  of  the  negligence  of  a 
section  boss  in  ordering  a  hand  car  to  be 
removed  from  the  track  in  front  of  an  ap- 
proaching train,  and  the  question  of  the 
negligence  of  the  plaintiff,  a  member  of  the 
crew,  who  attempted  to  obey  the  order, 
were  not  to  be  judged  by  the  same  standard, 
for,  in  addition  to  the  fact  that  the  fore- 
man was  in  a  better  position  than  the  plain- 
tiff to  comprehend  the  situation,  something 
was  to  be  accorded,  even  in  the  face  of  such 
a  danger,  to  the  plaintiff's  duty  and  habit 
of  obedience,  and  to  the  lack  of  time  for  him 
to  consider  the  situation  and  to  determine 
his  action  advisedly,  especially  as  the  sud- 
den emergency  was  itself  the  product  of  the 
boss's  negligence;  something  to  his  prob- 
able and  not  unreasonable  assumption  that 
the  foreman  would  seasonably  warn  him  of 
the  danger,  and  yet  something  more  to  his 
probable  belief  that  the  removal  of  the 
car  from  the  track  was  necessary  for  the 
safety  of  the  train  men. 

And  the  giving  of  the  order  creates  the 
duty  of  the  servant.  Republic  Iron  &,  Steel 
Co.\.  Williams   (Ala.)    53  So.  76. 

So,  where  the  servant  acts  in  the  presence 
of  the  master,  and  by  his  personal  direction, 
a  much  less  stringent  rule  is  applied  as  to 
his  assuming  the  risk  than  in  other  cases. 
Cumberland  Teleph.  &  Teleer.  Co.  v.  Graves, 
31  Ky.  L.  Rep.  972,  104  S.  W.  356. 

The  general  rule  is  that  a  servant  may 
often  be  deemed  to  have  used  ordinary  care 
when  acting  under  the  express  invitation 
or  the  advice  of  the  master,  though,  but  for 
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that  circumstance,  his  conduct  would  be 
deemed  clear  evidence  of  negligence.  But- 
ler Ballast  Co.  v.  Hoshaw,  94  111.  App.  68. 

So,  the  plaintiff's  obedience  to  the  direc- 
tion of  the  foreman  is  a  circumstance  favor- 
ing the  absence  of  contributory  negligence 
as  a  matter  of  fact.  Regling  v.  Lehmaier, 
50  Misc.  33],  98  N.  Y.  Supp.  642. 

And  the  effect  of  a  direct  order  of  the 
master  is  to  tend  to  relieve  the  servant 
from  the  exercise  of  that  degree  of  caution 
which  would  lawfully  be  expected  of  him 
in  the  absence  of  such  a  command.  Moore 
V.  Dudlin  Cotton  Mills,  127  Ga.  609,  10 
L.R.A.(N.S.)  772,  56  S.  E.  839;  Atlanta, 
K.  &  N.  R.  Co.  V.  Tilson,  131  Ga.  395,  62 
S.  E.  281 ;  Southern  Cotton-Oil  Co.  v.  Glad- 
man,  1  Ga.  App.  259,  58  S.  E.  249;  Bush  v. 
West  Yellow  Pine  Co.  2  Ga.  App.  295,  68 
S.  E.  629;  Southern  R.  Co.  v.  Rutledge, 
supra;  Holsey  v.  Macon,  D.  &  S.  R.  Co.  6 
Ga.  App.  637,  65  S.  E.  690;  Hobbs  v.  Small, 
4  Ga.  App.  627,  62  S.  E.  91. 

A  charge  upon  the  question  of  contribu- 
tory negligence  which  eliminated  the  right 
of  the  servant  to  rely  to  any  extent  upon 
the  judgment  of  his  superior,  who,  with  an 
assurance  of  safety,  had  ordered  the  servant 
to  go  ahead,  was  held  in  Alabama  Consol. 
Coal  &  I.  Co.  V.  Heald  (Ala.)  53  So.  162, 
to  be  erroneous. 

It  would  be  unreasonable  to  require  a  de- 
liberate judgment  from  a  servant  who  has 
received  a  peremptory  order  to  remove 
"quick"  a  dangerous  obstruction  from  in 
front  of  a  rapidly  approaching  passenger 
train.  Illinois  C.  R.  Co.  v.  Atwell,  100  111. 
App,  613,  affirmed  in  198  111.  200,  64  N.  E. 
1095. 

A  servant  ordered  by  the  foreman  of  a 
master  to  perform  a  particular  work  has 
the  right  to  assume  that  he  will  not  be  ex- 
posed to  tmnecessary  perils,  and  to  rest 
upon  the  implied  assurance  that  there  is 
no  danger.  Marshall  v.  St.  Louis  South- 
western R.  Co.  (Tex.  Civ.  App.)  107  S.  W. 
883. 

In  a  few  cases,  it  has  been  held  that  the 
order  of  the  master  is  to  be  taken  into 
account  in  determining  whether  the  danger 
was  one  which  the  servant  oucfht  to  have 
discovered  in  the  use  of  reasonable  care. 

This  is  the  view  taken  in  McClure  v. 
Detroit  Southern  R.  Co.  146  Mich.  457,  109 
N.  W.  847,  where,  in  passing  upon  the 
question  whether  or  not  the  risk  was  so 
obvious  that  the  plaintiff  must  be  held  to 
have  assumed  it,  the  court  said  that  the 
fact  that  the  deceased  was  ordered  under  the 
car  by  one  in  authority  was  to  be  taken 
into  account  in  determining  whether  the 
deceased  was  negligent  in  not  informing 
himself  of  the  danger.  Although  there  is 
an  apparent  confusion  of  the  defenses  of  as- 
sumption of  risk  and  contributory  negli- 
gence, what  the  court  means  is  clearly  that 
while,  in  the  absence  of  an  order,  the  court 
might  be  able  to  say,  as  a  matter  of  law, 
that  the  risk  undertaken  was  so  obvious  that 
the  servant  must  be  held  to  have  known  of 
it  if  he  had  exercised  ordinary  care  in  ob- 
serving his   surroundings,  yet,   in   view   of 
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tlie  act  that  he  was  executing  a  direct 
order  of  the  master  when  he  incurred  the 
risk,  whether  or  not  it  was  obvious  would 
be  a  question  for  the  jury. 

So,  in  determining  what  a  servant  ought 
to  have  known  in  the  exercise  of  ordinary 
care  and  prudence,  the  command  of  the 
master  and  his  assurance  of  safety  are  to  be 
weighed  as  part  of  the  attendant  circum- 
stances. Jensen  v.  Kver,  101  Me.  IOC,  63 
Atl.   389. 

An  order  accompanied  by  an  assurance 
of  safety  may  properly  be  considered  by  the 
jury  in  connection  with  other  evidence,  in 
determining  whetlier  or  not  the  employee 
at  the  time  knew  and  appreciated  the  risk. 
Anderson  v.  Pitt  Iron  Min.  Co.  103  Minn. 
252,  114  N.  W.  953. 

A  direct  order  to  do  certain  work  re- 
lieves the  servant  of  any  necessity  of  look- 
ing for  defects.  Wilder  v.  Great  Western 
Cereal  Co.  130  Iowa,  263,  104  N.  W.  434. 

— illustrative  cases. 

A  section  hand  cannot  be  presumed  to 
have  assumed  the  risk  of  removing  a  liand 
car  from  the  track  in  front  of  an  aproach- 
ing  train  when  ordered  so  to  do  by  the 
representative  of  the  master.  Cleveland,  C. 
C.  &  St.  L.  R.  Co.  V,  Bos^ert,  44  Ind.  App. 
245,  87  N.  E.  158. 

A  section  hand  who  is  injured  while  re- 
moving a  hand  car  from  the  track  in  front 
of  an  aproaching  train,  in  obedience  to  the 
orders  of  the  foreman,  had  a  right  to  pre- 
sume that  the  foreman,  who  was  in  a  situa- 
tion to  devote  his  whole  attention  to  the  ap- 
proaching train  and  to  the  efforts  of  his 
men  to  get  the  hand  car  off  the  track, 
could  better  determine  than  he  what  was 
best  to  be  done  under  the  circumstances, 
and  could  not  be  charged  with  contributory 
negligence.  St.  Louis,  I.  M.  &  S.  R.  Co. 
v.  Rickman,  65  Ark.  138,  45  S.  W.  66;  St. 
Louis  &  N.  A.  R.  Co.  v.  Mathis,  76  Ark. 
184,  113  Am.  St.  Rep.  85,  91  S.  W.  763. 

An  allegation  that  a  hand  car  was 
stopped  only  a  few  yards  in  front  of  an  ap- 
proaching engine,  and  that  the  plaintiff  and 
others  of  the  crew  were  ordered  by  the  boss 
to  remove  the  car  from  the  track,  which 
order  the  plaintiff  attempted  to  perform 
without  time  to  understand  and  realize  the 
danger,  does  not  show  that  the  plaintiff 
assumed  the  risk  of  the  danger.  Kansas 
City,  M.  &  B.  R,  Co.  v.  Thornhill,  supra. 

Where  the  only  theory  upon  which  it 
could  be  contended  that  a  brakeman  was 
negligent  was  his  failure  to  jump  from  a 
car  when  he  discovered  that  the  brake  was 
not  working,  the  direct  command  of  the 
conductor  would  justify  him  in  not  jump- 
ing, or,  at  least,  it  would  take  away  from 
his  act  the  quality  of  negligence  as  a  matter 
of  law.  Holsey  v.  Macon,  D.  &  S.  R.  Co. 
supra. 

Whether  a  section  hand  was  guilty  of 
contributory  negligence  so  as  to  preclude  a 
recovery  in  obeying  an  order  of  a  superior 
to  jump  off  a  car  moving  at  the  rate  of  4 
or  5  miles  an  hour  was  held  to  be  a  ques- 
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tion  for  the  jury  in  Chattanooga  £Iectric 
R.  Co.  V.  Lawson,  101  Tenn.  406,  47  S.  W. 
489. 

An  engineer  who,  by  the  rules  of  the  com- 
pany, must  obey  the  orders  of  the  conduc- 
tor as  to  starting  trains,  unless  such  orders 
are  in  violation  of  the  rules  of  the  company, 
is  not  deprived  of  a  recovery  for  injuries 
received  by  a  collision  due  to  his  train  pas- 
sing from  a  double  track  to  a  single  track, 
in  violation  of  the  rules  of  the  company, 
where  he  had  asked  the  conductor  if  it  was 
all  right  to  go  ahead,  and  the  conductor  had 
given  him  the  regulation  signal  for  start- 
ing. Grand  Trunk  R.  Co.  v.  Miller,  32  Can. 
S.  C.  454. 

A  car  repairer,  in  going  under  a  motor 
car  at  the  command  of  a  superior,  is  not 
guilty  of  contributory  negligence  in  failing 
to  notify  the  motorman  or  conductor  of  his 
position,  when  the  superior  issuing  the  or- 
der was  in  a  position  to  do  so,  as  the  re- 
pairer had  the  right  to  assume  that  the 
superior  would  look  out  for  his  safety. 
Sorenson  v.  Oregon  Power  Co.  47  Or.  24, 
82  Pac.  10. 

In  determining  whether  or  not  a  servant 
was  guilty  of  contributory  negligence  while 
working  in  a  pit  under  a  car,  in  reaching  up 
over  a  rail  in  front  of  the  wheel  to  feel 
of  a  journal,  the  jury  were  properly  charged 
that  they  might  take  into  consideration  the 
fact  that  the  foreman  of  the  car  barn  hacl 
directed  the  plaintiff  to  feel  of  the  journal 
boxes,  and  find  out  which  one  was  hot, 
Jelinek  v.  St.  Paul  City  R.  Co.  104  Minn. 
249,  116  N.  W.  480;  Kochta  v.  St.  Paul 
Citv  R.  Co.  104  Minn.  528,  116  N.  W.  482. 

A  brakeman  is  not  chargeable  with  con- 
tributory negligence  nor  with  assumption 
of  risk  in  attempting  to  make  a  coupling 
between  an  engine  and  a  car  whose  coupler 
was  7  inches  higher  than  that  of  the  engine, 
where  a  similar  coupling  had  been  made 
twice  before  that  day,  and  he  was  acting 
directly  under  the  commands  of  a  superior 
servant.  Choctaw,  O.  &  G.  R.  Co.  v.  Craig, 
79  Ark.  53,  95  S.  W.  168. 

A  declaration  which  alleges  that  a  brake- 
man  obeyed  the  order  of  a  conductor  to  sta- 
tion  himself  on  the  cab  or  car  at  the  rear 
end  of  the  train,  for  the  purpose  of  giving 
signals  to  the  engineer  as  to  the  backing 
of  the  train,  does  not  necessarily,  as  a  mat- 
ter of  law,  show  that  the  plaintiff  volun- 
tarily exposed  himself  to  an  obvious  bji*1 
imminent  danger.  Atlantic  Coast  Line  R. 
Co.  V.  Beazley,  54  Fla.  311,  45  So.  761. 

A  servant  called  from  other  work  to  as- 
sist in  a  ditch,  upon  work  of  the  manner 
of  doing  which  the  master  assumes  direc- 
tion and  control,  is  not  bound  to  inquire 
into  the  safety  of  the  place  where  he  is  told 
to  stand  while  working.  Hilgar  v.  Walla 
Walla,  50  Wash.  470,  19  L.R.A.(N.S.)  367, 
97  Pac.  498. 

Whether  a  servant  at  work  in  a  trench, 
who,  at  the  command  and  under  the  eyea 
of  the  foreman,  takes  a  position  under  the 
machinery  used  for  carrying  and  lowering 
into  the  trench  heavy  iron  pipes,  is  guilty 
of  contributory  negligence,  is  a  question  of 
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fact  for  the  jury.     Pierce  v.  Arnold  Print 
Works,  182  Mass.  260,  65  N.  E.  368. 

Where  the  master  directed  a  servant  to 
go  from  the  trenches  where  he  was  at  work 
to  assist  other  men  upon  a  scaffold,  in  put- 
ting up  heavy  iron  pipes,  he  did  not  assume 
the  risk  of  defects  in  the  scaffold,  notwith- 
standing the  fact  that  the  scaffolding  had 
been  erected  by  fellow  servants  of  the  plain- 
tiff. Hagerty  v.  Evans,  87  Minn.  435,  92 
N.  W.  399. 

A  servant's  right  to  recover  cannot  be 
defeated  on  the  ground  that,  he  disobeyed 
an  order  not  to  work  under  certain  over- 
hanging ore,  where  he  had  been  ordered  to 
assist  at  another  kind  of  work,  at  another 
place,  and  was  injured  by  the  fall  of  tbe 
ore.  Illinois  Steel  Co.  v.  Olste,  214  111.  183, 
73  N.  E.  422. 

An  experienced  lineman  is  not  guilty  of 
contributory  negligence  in  failing  to  inspect 
a  pole  before  climbing  it,  where  a  foreman, 
after  making  an  inspection,  orders  the  em- 
ployee to  climb  it.  Western  U.  Teleg.  Co. 
V.  Holtby,  29  Ky.  L.  Rep.  523,  93  S.  W.  652. 

An  inexperienced  lineman  working  under 
the  direction  of  the  foreman  is  not  guilty  of 
ccntributory  negligence  in  failing  to  make 
an  inspection  of  a  pole  that  he  has  been 
ordered  to  climb.  Sias  v.  Consolidated 
Lighting  Co.  79  Vt.  224,  64  Atl.  1104. 

Althinigh  a  servant  may  know  that  a 
belt  is  not  as  safe  as  it  ought  to  be,  yet 
the  judgment  of  the  servant  must  be  held 
subservient  to  that  of  the  master  who  di- 
rects him  to  proceed  with  the  workj  except 
in  cases  where  the  dans^er  is  plainly  observ- 
able. Goldthorpp  v.  Clark -Nickerson  Lum- 
ber Co.  31  Wash.  467,  71  Pac.  1091. 

A  servant  sent  to  get  two  shovels  which 
were  standing  under  a  telegraph  pole  will 
not  be  held  to  have  assumed  the  risk  of 
the  pole  falling  upon  him  as  a  result  of 
its  being  sawed  by  other  servants,  under 
the  direction  of  the  same  boss.  Southern 
R.  Co.  V.  Rutledge,  4  Ga.  App.  80,  60  S.  E. 
301L 

It  is  error  to  hold,  as  a  matter  of  law. 
that  an  employee  twenty-four  years  old,  of 
average  intelligence  and  fair  education,  is 
chargeable  with  knowledge  that  to  throw  a 
bucket  of  water  into  the  fire  box  of  a  smelt- 
ing furnace,  containing  a  bed  of  highly 
heated  coals,  about  9  feet  lonsr,  3  or  4  feet 
wide,  and  3  feet  deep,  is  liable  to  result  in 
a  dangerous  explosion,  where  the  evidence 
warrants  the  inference  that  he  did  the  act 
in  obedience  to  an  order  from  the  foreman 
under  whom  he  worked.  Malone  v.  Ameri- 
can Smelting  &  Ref.  Co.  77  Neb.  876,  110 
N.  W.  672. 

Failure  of  a  thirteen-year-old  boy  to  stop 
and  reflect  upon  the  danger  of  the  proceed- 
ing before  attempting  to  obey  the  sudden 
command  of  his  foreman  to  remove  threads 
caught  in  a  moving  cosrwheel  does  not,  as 
matter  of  law,  render  him  guilty  of  negli 
gence,  where  he  does  not  put  his  hands  up- 
on the  cogs,  but  grasps  the  threads,  which, 
being  too  strong  for  him  to  break,  draw 
his  hand  into  the  cogs.  Dougherty  v.  Dob 
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son,  214  Pa.  252,  8  L.R.A.(N.S.)  90,  63  Atl. 
748. 

Where  a  boy  sixteen  years  of  age  went 
into  an  oat  bin  with  which  he  was  not 
familiar,  pursuant  to  a  specific  order,  it 
was  held  in  Meier  v.  Way,  J.  L.  &  Co.  136 
Iowa,  302,  125  Am.  St.  Rep.  254,  111  N.  W. 
420,  that  the  doctrine  of  assumption  of 
risk  had  no  place,  or,  at  least,  it  was  only 
a  question  for  the  jury. 

Whether  an  order,  "When  you  have  a 
stock,  you  take  some  other  work  to  do. 
Go  over  to  some  machine  and  work,"  justi- 
fied a  boy  fifteen  years  of  age  in  going  to 
work  at  a  different  kind  of  machine  than 
the  one  that  he  had  been  at  work  upon,  was 
held  to  be  a  question  for  the  jury  in  Man- 
ola  V.  Enterprise  Stamping  Co.  223  Pa. 
116,  72  Atl.  234. 

A  plea  setting  up  contributory  negligence 
on  the  part  of  the  servant  is  defective  in 
not  averring  that  the  safer  position  therein 
described,  which  the  servant  is  alleged  to 
have  abandoned  for  a  more  dangerous  one, 
was  one  in  which  he  could  have  complied 
with  the  order  of  his  superior  in  doing  the 
work;  and  in  not  further  averring  that 
going  between  the  rails  to  couple  cars  was 
so  obviously  dangerous  under  the  prevail- 
ing conditions  that  an  employee  should  have 
disregarded  the  order  of  his  superior  and 
not  undertaken  it.  Bear  Creek  Mill  Co.  v. 
Parker,  134  Ala.  293,  32  So.  700. 


View  that  servant  is  not  precluded  from 
recovery  unless  danger  is  great  and  im- 
minent. 

In  some  jurisdictions  the  courts  have  laid 
down  the  rule  that  a  servant  will  not  be 
denied  a  recovery  for  injuries  received  in 
obeying  a  direct  command  of  the  master 
unless  the  danger  to  be  incurred  is  so  great 
and  imminent  that  a  reasonably  prudent 
man  would  have  refused  to  incur  it.  This, 
in  effect,  eliminates  the  defense  of  assump- 
tion of  risk,  and  confines  the  master  to  the 
defense  of  contributory  negligence.  In 
many  cases  it  is  stated  that  the  servant 
docs  not  assume  the  risk  of  obeying  a  direct 
command  unless  the  danger  is  so  great  and 
imminent  that  a  reasonably  prudent  man 
would  not  assume  it.  But  such  a  statement 
implies  the  proposition  that,  in  order  to 
assume  the  risk,  the  servant  must  act  as  a 
reasonably  prudent  man  would  not;  in 
other  words,  he  must  be  negligent.  Con- 
sequently the  legal  effect  of  this  rule  is 
that  a  servant  injured  in  obeying  a  direct 
command  of  the  master  may  recover  there- 
for unless  he  himself  has  been  negligent, 
and  the  question  of  assumption  of  risk  is 
wholly  eliminated.  And  the  question  wheth- 
er the  dan£rer  was  great  and  imminent  with- 
in this  rule  is  almost  invariably  held  to  be 
a  question  for  the  jury. 

In  some  states  this  rule  has  been  declared 
with  such  frequency  and  emphasis  that  it 
may  safely  be  stated  as  the  established  rule 
of  those  jurisdictions,  and  cases  from  those 
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states  are  grouped  at  the  close  of  this  sub- 
division of  the  note. 

A  few  judicial  statements  embodying  this 
rule  may  be  given,  and  it  is  to  W  noted 
that  some  of  these  statements  refer  to  as- 
sumption of  risk,  others  to  contributory 
negligence,  while  still  others  merely  state 
that  the  servant  is  not  precluded  from  re- 
covery unless  the  risk  is  great  and  immi- 
nent. The  legal  effect,  however,  is  the  same 
in  all  cases. 

The  doctrine  of  assumed  risks  does  not 
obtain  when  the  master  is  present  and  the 
servant  is  ordered  under  his  eye  and  by 
his  direction  to  proceed  with  the  work,  al- 
though the  risk  or  hazard  in  prosecuting 
it  is  as  well-known  to  the  servant  as  to 
the  master,  subject  always  to  the  excep- 
tion that  the  master  may  excuse  himself 
upon  the  ground  that  the  work  was  obvi- 
ously and  clearly  dangerous,  and  so  known 
to  be  by  the  servant.  Louisville,  H.  &  St. 
L.  R.  Co.  V.  Armstrong  (Ky.)  125  S.  W. 
276. 

If  the  danger  of  obeying  an  order  is  not 
so  glaring  that  no  prudent  man  would  have 
undertaken  it,  the  law  will  not  declare  the 
servant's  act  of  obedience  negligence  per  ae, 
but  will  leave  it  to  the  jury  to  say  wheth- 
er he  ought  to  have  obeyed  the  order.  Gal- 
veston, H.  &  S.  A.  R.  Co.  V.  Puente,  30  Tex. 
Civ.  App.  246,  70  S.  W.  362. 

The  risk  of  injury  is  not  taken  by  a  sec- 
tion hand  waiting  with  the  crew  of  a  hand 
car  at  a  station  without  telegraph  connec- 
tion for  the  passage  of  a  fast  train  known 
to  be  overdue,  in  obeying  the  orders  of  the 
boss  to  the  crew,  to  take  the  car  on  to  the 
next  station,  and  permit  the  train  to  pass 
it  there,  unless  the  risk  is  such  that  a  man 
of  ordinary  prudence  would  not  assume  it, 
which  is  a  question  for  the  jury.  Long  v. 
Illinois  C.  R.  Co.  113  Ky.  806,  68  L.R.A. 
237,  101  Am.  St.  Rep.  374,  68  S.  W.  1095. 

Where  the  danger  is  not  so  evident  that 
plaintiff  might  not  have  relied  on  the  sup- 
posedly better  judgment  of  the  foreman, 
or  that  no  prudent  man  would  have  obeyed 
the  order  of  the  foreman,  then  there  can  be 
no  assumption  of  risk.  Hunley  v.  Patter- 
son, 116  La.  736,  41  So.  54;  Lee  v.  Powell 
Bros.  &  S.  Co.  (La.)  52  So.  214. 

In  Perry-Matthews-Buskirk  Stone  Co.  v. 
Spear  (Ind.  App.)  73  N.  E,  933,  the  follow- 
ing instruction  was  held  awkward,  byt  was 
not  held  erroneous:  "Where  the  servant 
is  ordered  to  perform  his  work  at  a  cer- 
tain place,  he  may  obey  such  order  with- 
out being  charged  with  the  assumption  of 
risk  or  contributory  negligence  unless  the 
danger  is  so  apparent  that  no  prudent  per- 
son would  encounter  it.'* 

Where  the  master  commands  the  servant 
to  go  into  a  dangerous  place  and  perform 
a  dangerous  task,  or  use  a  defective  tool, 
at  a  particular  time,  in  a  particular  way, 
leaving  the  latter  no  discretion  as  to  the 
time  or  manner  of  his  performance,  the 
servant  may  rely  upon  the  command  of  the 
master  at  the  master's  risk,  and  not  be  put 
to  the  alternative  of  eitlier  quitting  the 
employment  or  encountering  danger  at  his 
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own  risk,  unless  the  danger  is  so  glaring 
and  extreme  as  to  be  apparent  to  anyone, 
and  one  that  a  prudent  man  would  not  en- 
counter. Mellette  v.  Indianapolis  North- 
ern Traction  Co.  (Ind.  App.)  86  N.  E.  433. 

Similar  statements  were  made  in  the  fol- 
lowing cases:  Wrightsville  &  T.  R.  Co.  v. 
Lattimore,  118  Ga.  581,  45  S.  E.  453;  Truly 
V.  J.  E.  North  Lumber  Co.  83  Miss.  430,  30 
So.  4;  Yazoo  &  M.  Valley  R.  Co.  v.  Scott 
(Miss.)  48  So.  239;  Ittner  Brick  Co.  v. 
Killian,  67  Neb.  589,  93  N.  W.  951;  Lowe 
V.  Southern  R.  Co.  (S.  C.)  67  S.  E.  460; 
Houston,  E.  &  W.  T.  R.  Co.  v.  De  Walt, 
96  Tex.  121,  97  Am.  St.  Rep.  877,  70  S.  W. 
531;  Texas  &  N.  O.  R.  Co.  v.  Kelly,  34 
Tex.  Civ.  App.  21,  80  S.  W.  1073,  affirmed 
in  98  Tex.  123,  80  S.  W.  79;  Hightower  v. 
Gray,  36  Tex.  Civ.  App.  674,  83  S.  W.  254 ; 
International  &  G.  N.  R.  Co.  v.  Wray,  43 
Tex.  Civ.  App.  380,  96  S.  W.  74;  St.  Louis 
&  S.  W.  R.  Co.  V.  Schuler,  46  Tex.  Civ.  App. 
356,  102  S.  W.  783;  Texas  &  P.  R.  Co.  v. 
Jones  (Tex.  Civ.  App.)  123  S.  W.  434; 
Missouri,  K.  ft  T.  R.  Co.  v.  Swearingen 
(Tex.  Civ.  App.)  127  S.  W.  1192;  Faulkner 
V.  Mammoth  Min.  Co.  23  Utah,  437,  66 
Pac.  799;  Washington  Southern  R.  Co.  v. 
Cheshire,  109  Va.  741,  65  S.  E.  27;  Chris- 
tianson  v.  Pacific  Bridge  Co.  27  Wash.  583, 
68  Pac.  191;  Green  v.  Western  American 
Co.  30  Wash.  87,  70  Pac.  310;  Withiam  v. 
Tenino  Stone  Quarries,  48  Wash.  127,  92 
Pac.  900. 

A  similar  rule  has  been  asserted  in  a 
ntimber  of  Kentucky  cases:  Smith  v.  Ken- 
tucky Lumber  Co.  25  Ky.  L.  Rep.  1386,  78 
S.  W.  120;  Dryden  v.  H.  E.  Pogue  Dis- 
tillery Co.  26  Ky.  L.  Rep.  528,  82  S.  W. 
262;  Illinois  C.  R.  Co.  v.  Keebler,  27  Ky. 
L.  Rep.  305,  84  S.  W.  1167;  Lindsay  v. 
Hollerbach  &  M.  Contract  Co.  29  Ky.  L. 
Rep.  68,  4  L.R.A.(N.S.)  830,  92  S.  W.  294; 
Central  Coal  &  I.  Co.  v.  Thompson,  31  Ky. 
L.  Rep.  276,  102  S.  W.  272;  Cumberland 
Teleph.  &  Teleg.  Co.  v.  Graves,  31  Ky.  L. 
Rep.  972,  104  S.  W.  356;  Kirby  v.  Hillside 
Coal  Co.  32  Ky.  L.  Rep.  519,  106  S.  W. 
278 ;  Pullman  Co.  v.  Geller,  128  Ky.  72,  129 
Am.  St.  Rep.  295,  107  S.  W.  271;  Owens- 
boro  Stave  &  Barrel  Co.  v.  Daugherty,  33 
Ky.  L.  Rep.  328,  110  S.  W.  319;  Illinois 
C.  R.  Co.  V.  Edmonds,  33  Ky.  L.  Rep.  933, 
111  S.  W.  331 ;  Long  v.  Illinois  C.  K.  Co. 
113  Kv.  806,  58  L.R.A.  237,  101  Am.  St. 
Rep.  374,  68  S.  W.  1095;  Illinois  C.  R.  Co. 
V.  Langan,  116  Ky.  318,  76  S.  W.  32;  Ross- 
Paris  Co.  V.  Brown,  121  Ky.  821,  90  S.  W. 
568;  Owensboro  v.  Gabbert,  135  Ky.  340, 
122  S.  W.  178;  Pittsburg,  C.  C.  &  St.  L. 
R.  Co.  v.  Schaub,  136  Ky.  652,  124  S.  W. 
885;  Mason,  H.  &  C.  Co.  v.  Henry,  134  Ky. 
844,  121    S.   W.   1001. 

In  Kansas  a  similar  rule  prevails.  Thus, 
in  St.  Louis  &  S.  F.  R.  Co.  v.  Morris,  76 
Kan.  836,  13  L.R.A.(N.S.)  1100,  93  Pac. 
153,  the  court  laid  down  the  following  rule: 
Where  a  master  orders  a  servant  into  a 
situation  of  danger,  and,  in  obeying  the 
command,  the  servant  is  injured,  he  will 
not  be  charged  with  contributory  negli- 
gence, or  with  an  assumption  of  the  risk. 
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unless  the  danger  was  so  glaring  that  no 
prudent  man  would  have  encountered  it, 
even  under  such  orders,  provided  he  acts 
with  reasonable  prudence  in  executing  such 
orders. 

The  same  general  rule  was  asserted  in 
the  following  cases:  Wurtenberger  v.  Met- 
ropolitan Street  R.  Co.  68  Kan.  642,  75 
Pac.  1049;  Missouri,  K.  &  T.  R.  Co.  v. 
Walker,  79  Kan.  31,  99  Pac.  269;  Young 
V.  Missouri,  K.  &  T.  R.  Co.  82  Kan.  332, 
108  Pac.  99. 

In  Pennsylvania  the  courts  have  adopted 
the  rule  that  if  the  master  give  a  servant 
positive  orders  to  go  on  with  the  work  un- 
der perilous  circumstances,  the  servant  may 
recover  for  an  injury  thus  incurred  if  the 
work  was  not  "inevitably  and  imminently" 
dangerous;  and  this  is  a  question  for  the 
jury.  Reese  v.  Clark,  198  Pa.  312,  47  Atl. 
094;  Williams  t.  Clark,  204  Pa.  416,  64 
Atl.  315;  Sweigert  v.  Klingensmith,  210 
Pa.  665,  60  Atl.  263;  Schiglizzo  v.  Dunn, 
211  Pa.  263,  107  Am.  St.  Rep.  607,  60  Atl. 
724;  Gerding  v.  Standard  Pressed  Steel  Co. 
220  Pa.  229,  69  Atl.  672;  Hartman  v.  Read- 
ing Wood  Pulley  Co.  38  Pa.  Super.  Ct.  687. 

In  Van  Duzen  Gas  &  Gasoline  Engine  Co. 
V.  Schelies,  61  Ohio  St.  298,  65  N.  E.  998, 
the  court  laid  down  the  following  rule: 
Where  an  order  is  given  a  servant  by  his 
superior  to  do  something  within  his  em- 
ployment apparently  dangerous,  and  in  obey- 
ing he  is  injured  from  the  culpable  fault  of 
the  master,  he  may  recover  unless  obedience 
to  the  order  involved  such  obvious  danger 
that  no  man  of  ordinary  prudence  would 
have  obeyed  it;  and  this  is  a  question  of 
fact  for  the  jury  to  determine  under  prop- 
er instructions,  and  not  of  law  for  the 
court. 

And  the  Van  Duzen  Case  was  followed  in 
City  ft  Suburban  Teleph.  Asso.  v.  Kelly,  28 
Ohio  C.  C.  820;  Crockett  v.  Michael,  29 
Ohio  C.  C.  41. 

But  in  Northern  Ohio  R.  Co.  v.  Rigbv, 
69  Ohio  St.  184,  68  N.  E.  1046,  it  was  held 
that  where  the  superior,  while  absent,  sends 
an  order  to  an  employee  to  perform  cer- 
tain work  or  duty,  but  leaves  to  such  em- 
ployee the  selection  of  the  means  and  man- 
ner of  performing  the  service,  the  doctrine 
of  the  Van  Duzen  Qase  does  not  apply. 

Nor  does  it  apply  where  the  order  was 
merely  a  general  order.  Cleveland  v.  Wolf, 
25  Ohio  C.  C.  406. 

— Illinois. 

In  Illinois  the  general  rule  asserted  by 
many  cases  is  that  a  servant,  in  obeying 
a  direct  command  of  the  master,  does  not 
assume  the  risk  of  any  injury  thereby  un- 
less the  danger  is  so  great  that  an  ordi- 
narily prudent  man  would  not  have  en- 
countered it;  this,  as  has  been  pointed  out. 
practically  eliminates  all  question  as  to 
assumption  of  risk.  Illinois  Steel  Co.  v. 
Schymanowski,  162  111.  447,  44  N.  E.  870; 
Oflfutt  V.  World's  Columbian  Exposition, 
175  III.  472,  61  N.  E.  661 ;  Chicago,  R.  T. 
ft  P.  R.  Co.  V.  Kinnare.  190  111.  9,  60  N. 
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E.  57;  William  Graver  Tank  Works  ▼. 
O'Donnell,  191  111.  236,  60  N.  E.  831; 
Gundlach  v.  Schott,  192  111.  509,  85  Am. 
St.  Rep.  348,  61  N.  E.  332;  Illinois  Steel 
Co.  V.  McFadden,  196  111.  344,  89  Am.  St. 
Rep.  319,  63  N.  E.  671 ;  Western  Stone  Co. 
V.  Muscial,  196  111.  382,  89  Am.  St.  R.ep. 
325,  63  N.  B.  664;  Illinois  C.  R.  Co.  v.  Spor- 
leder,  199  111.  184,  66  N.  E.  218;  Slack  v. 
Harris,  200  111.  96,  65  N.  E.  669;  Illinois 
Steel  Co.  V.  Ryska,  200  111.  280,  65  N.  E. 
734;  Hartrich  v.  Hawes,  202  111.  334,  67 
N.  E.  13;  Chicago  ft  E.  I.  R.  Co.  v.  Heerey, 
203  111.  492,  68  N.  E.  74;  Cobb  Chocolate 
Co.  V.  Knudson,  207  111.  452,  69  N.  E.  816; 
Pressed  Steel  Car  Co.  v.  Herath,  207  111. 
576,  69  N.  E.  969;  Barnett  ft  R.  Co.  v. 
Schlapka,  208  111.  426,  70  N.  E.  343; 
Henrietta  Coal  Co.  v.  Campbell,  211  111. 
216,  71  N.  E.  863;  Illinois  C.  R.  Co.  v. 
Swift,  213  111.  307,  72  N.  E.  737;  Illinois 
Steel  Co.  V.  Olste,  214  111.  181,  73  N.  E. 
422;  Leighton  ft  H.  Steel  Co.  v.  Snell,  217 
111.  152,  75  N.  E.  462;  Consolidated  Coal 
Co.  V.  Shepherd,  220  111.  123,  77  N.  E. 
133;  North  Chicago  Street  R.  Co.  v.  Auf- 
mann,  221  111.  614,  112  Am.  St.  Rep.  207, 
77  N.  E.  1120;  Springfield  Boiler  ft  Mfg. 
Co.  V.  Parks,  222  111.  365,  78  N.  E.  809; 
Chicago,  R.  I.  ft  P.  R.  Co.  v.  Rathneau, 
225  111.  278,  80  N.  E.  119;  East  St.  T^uis 
Connecting  R.  Co.  v.  Meeker,  229  111.  98, 
82  N.  E.  202;  Marquette  Cement  Mfg.  Co. 
V.  Williams,  230  111.  26,  82  N.  E,  424;  Yar- 
ber  V.  Chicago  ft  A.  R.  Co.  235  111.  689,  85 
N.  E.  928;  Lee  v.  Republic  Iron  ft  Steel  Co. 
241  111.  372,  89  N.  E.  655;  Union  Show 
Case  Co.  v.  Blindauer,  75  111.  App.  358, 
affirmed  in  175  111.  32?,  51  N.  E.  709;  Col- 
son  V.  Craver,  80  111.  App.  99;  Pagels  v. 
Meyer,  88  111.  App.  169,  reversed  on  other 
grounds  in  193  111.  172,  61  N.  E.  1111; 
Bennett  v.  Brown  Hoistine:  ft  Conveving 
Mach.  Co.  89  111.  App.  113;  Illinois  C.  R.'  Co. 
V.  Sporleder,  90  111.  App.  690;  Butler  Bal- 
last Co.  v.  Hoshaw,  94  111.  App.  08;  McFad- 
den V.  Sollitt,  94  111.  App.  271 ;  Hass  v.  Chi- 
cago, B.  ft  Q.  R.  Co.  97  111.  App.  624; 
Pittsburg,  C.  C.  ft  St.  L.  R.  Co.  v.  Hewitt, 
102  111.  App.  428,  affirmed  in  202  111.  28, 
66  N.  E.  829;  Chicago  Hair  ft  Bristle  Co. 
V.  Mueller,  106  111.  App.  21,  affirmed  in  203 
111.  568,  68  N.  E.  51;  Illinois  Steel  Co.  v. 
Wierzbicky,  107  111.  App.  69,  affirmed  in 
206  111.  201,  68  N.  E.  1101;  Kapaczyniki  v. 
Wells  ft  F.  Co.  110  111.  App.  477,  affirmed 
in  218  111.  149,  75  N.  E.  751 ;  Chicago  ft  A. 
R.  Co.  V.  Bell,  111  111.  App.  280,  reversed  on 
other  grounds  in  209  111.  25,  70  N.  E.  764; 
Sattlev  Mfg.  Co.  v.  Wemlt,  116  111.  App. 
375;  Hinchliflf  v.  Robinson,  118  111.  App. 
450;  Waukegan  v.  Sturm,  118  111.  App. 
479;  Kraft  v.  Neunkirchen,  119  111.  App. 
369;  American  Brake  Shoe  ft  Foundry  Co. 
v.  Jankus,  121  111.  App.  267;  Chicago,  R. 
I.  ft  P.  R.  Co.  v.  Rathneau,  124  111.  App. 
427,  affirmed  in  225  111.  278,  80  N.  E.  119; 
Jefferson  Theatre  Program  Co.  v.  Crejczyk, 

125  111.  App.  1:   Dalton  v.  Ogden  Gas  Co. 

126  111.  App.  502:  Roehling  Constr.  Co.  v. 
Thomnson,  129  111.  App.  20,  affirmed  in 
229   111.   42,  82  N.  E.   190;   Chicago,  R.   I. 
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&  P.  R.  Co.  V.  Strong,  129  111.  App.  196, 
affirmed  in  228  111.  281,  81  N.  E.  1011; 
Chicago  Suburban  Water  &  Light  Co.  v. 
Hyslop,  129  111.  App.  675,  affirmed  in  227 
111.  308,  81  N.  E.  379;  Glucose  Sugar  Ref. 
Co.  V.  McConnell,  132  111.  App.  380;  Acme 
Harvester  Co.  v.  Chittick,  132  111.  App.  611, 
affirmed  in  230  111.  6&8,  82  N.  E.  647; 
Mattoon  City  R.  Co.  v.  Graham,  138  111. 
App.  70,  affirmed  in  234  111.  483,  84  N.  E. 
3070,  14  A.  &  E.  Ann.  Cas.  853;  Corn 
Product  Ref.  Co.  v.  Cherry,  140  111.  App. 
1;  Shirk  V.  Chicago  &  E.  I.  R.  Co.  140  111. 
App.  22,  affirmed  in  235  111.  315,  85  N.  E. 
202 ;  Tygett  v.  Sunnyside  Coal  Co.  140  111. 
App.  77;  Kennedy  v.  Swift  &  Co.  140  111. 
App.  141,  affirmed  in  234  111.  606,  123  Am. 
St.  Rep.  113,  85  N.  E.  287;  Heywood  &  M. 
Rattan  Co.  v.  Jacobson,  140  111.  App.  319, 
affirmed  in  236  111.  670,  86  N.  E.  110;  Illi- 
nois Steel  Co.  V.  BreAshall,  141  111.  App. 
36;  Malloy  v.  Kelly-Atkinson  Constr.  Co. 
141  111.  App.  226,  affirmed  in  240  111.  102, 
88  N.  E.  234;  Chenoweth  v.  Burr,  146  111. 
App.  443,  affirmed  in  242  111.  312,  89  N.  E. 
1008. 

A  servant  is  not  required  by  law  to  dis- 
obey his  master,  or,  by  obeying,  assume 
the  hazard  of  obedience,  unless  the  danger 
is  so  imminent^  that  an  ordinarily  prudent 
man  would  not  incur  it.  Offutt  v.  World's 
Columbian  Exposition,  supra. 

A  servant  acting  under  direct  orders  of 
the  master  assumes  no  risk  unless  he  acts 
recklessly  in  obeying  them.  Western  Stone 
Co.  V.  Muscial,  supra. 

A  servant  ordered  by  one  in  authority  to 
do  a  dangerous  act  is  not  required  to  bal- 
ance the  degree  of  danger,  and  decide  with 
absolute  certainty  whether  he  may  safely 
do  the  act,  and,  even  if  he  had  knowledge 
of  such  danger,  it  would  not  defeat  a  re- 
covery for  injury,  if,  in  obeying  his  mas- 
ter's command,  he  acted  with  that  degree 
of  prudence  which  an  ordinarily  prudent 
man  would  have  used  under  the  same  cir- 
cumstances. Illinois  Steel  Co.  v.  McFad- 
den.  supra. 

Some  decisions  clearly  recognize  that  un- 
der such  a  rule  as  asserted  by  the  Illinois 
courts,  the  defense  of  assumption  of  risk 
is  entirely  eliminated,  and  the  master  must 
rely  solely  upon  the  defense  of  contributory 
negligence. 

Thus,  in  Chicago  A  E.  I.  R.  Co.  v.  Heerey, 
supra,  the  court  said:  "In  the  case  of  a 
promise  to  repair  or  of  a  command,  and 
perhaps  some  other  cases,  the  question  is 
one  of  contributory  negligence  on  the  part 
of  the  servant,  depending  upon  whether  the 
danger  was  so  great  that  an  ordinarily  pru- 
dent person  would  nat  have  encountered  it. 
.  .  .  The  employee  must  always  exer- 
cise the  degree  of  care  which  an  ordinarily 
prudent  person  would  have  exercised  un- 
der the  same  circumstances,  but  he  does 
not  assume  the  risk  resulting  from  a  direct 
command." 

So,  in  Springfield  Boiler  &  Mfg.  Works 
V.  Parks,  supra,  it  was  held  that  where  the 
danger  is  so  great  and  imminent  that  an 
ordinarily  prudent  person  would  not  have 
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encountered  it,  the  master  escapes  liability 
on  the  ground  of  contributory  negligence 
rather  than  of  assumption  of  risk. 

In  a  few  decisions  in  the  appellate  courts 
of  Illinois,  the  rule  recognized  by  many  of 
the  Illinois  decisions,  particularly  in  the 
supreme  court,  namely,  that  a  direct  com- 
mand of  the  master  eliminates  any  ques- 
tion of  assumption  of  risk,  is  appareutfy 
repudiated,  and  a  servant  is  held  to  have 
assumed  the  risks  of  which  he  has  knowl- 
edge. Logically  these  cases  should  be 
placed  in  another  division  of  this  note,  but 
it  would  seem  that  they  do  not  correctly 
express  the  view  taken  by  the  supreme 
court,  and  probably  would  be  overruled  if 
they  were  carried  to  the  latter  court.  It 
will  be  seen  that  they  are  clearly  at  vari> 
ance  with  the  rule  of  that  court  as  set  out 
above. 

Thus,  a  servant  is  within  the  operation 
of  the  rule  as  to  asumption  of  risk  where, 
in  obeying  the  order  of  the  master,  the 
risks  incurred  are  as  plainly  apparent  and 
understood  as  they  are  to  the  master,  who 
gives  the  order.  Slavik  v.  Cal  Hirsch  & 
Sons  Iron  &  Rail  Co.  143  111.  App.  600. 

So,  a  command  of  the  master  will  not 
take  away  the  defense  of  assumption  of 
risk  where  the  servant  knows  as  well  or 
better  than  the  master  that  the  work  is 
dangerous.  Conklin  Constr.  Co.  v.  Walsh, 
131  111.  App.  609. 

And  the  direction  of  the  master  to  a 
servant  to  perform  an  act  entirely  within 
the  general  scope  of  the  employment  of  the 
servant  does  not  operate  to  absolve  the 
servant  from  the  assumption  of  the  risk  in- 
volved. Kolp  V.  Decatur  R.  &  Light  Co. 
146  111.  App.  645. 

So,  in  Thomas  v.  John  Armstrong  Lime  & 
Quarry  Co.  147  111.  App.  88,  it  was  held 
that  a  servant  is  not  excused  in  obeying  an 
order  where  the  danger  is  as  apparent  to 
him  as  to  the  master. 

The  exception  to  the  rule  as  to  assump- 
tion of  risk  was  said  in  Royal  Trust  Co.  v. 
National  Provision  Co.  139  111.  App.  136, 
to  exist  where  a  servant  is  ordered  by  his 
master  to  do  certain  work  which  is  at- 
tended with  danger  of  which  he  is  not  fully 
cognizant,  and  he  relies  upon  the  order  to 
do  the  work  as  an  assurance  that  he  may 
safely  perform  the  task.  But  the  qualifica- 
tion "not  fully  cognizant"  is  not  given  in 
the  great  majority  of  the  cases  of  the  8U> 
preme  court  in  which  the  rule  is  laid  down. 

An  order  to  continue  work,  with  a  promise 
to  sharpen  the  punch  head,  without  notice 
or  knowledge  that  the  work  had  become 
extrahazardous  on  account  of  the  punch  be- 
ing dull,  is  not  a  waiver  of  the  assump- 
tion of  risk  on  the  part  of  the  master. 
Equitable  Powder  Mfg.  Co.  v.  Green,  109 
111.  App.  403. 

Where  a  servant  knows  and  apprehends 
the  danger  to  which  he  is  exposed  quite  as 
well  as  the  foreman,  it  cannot  be  said  that, 
in  obeying  the  order  of  the  latter  to  cross 
a  track  in  front  of  a  train,  in  full  view,  and 
running  at  a  high  rate  of  speed,  he  was  in 
tho  exercise  of  due  care  for  his  own  safety. 
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Weber  v.  Illinois  C.  R.  Co.  143  111.  App.  498. 
And  it  was  further  held  that  the  court  was 
justified  in  directing  a  verdict  for  the  de- 
fendant. 

—  North  Carolina. 

In  North  Carolina  the  general  rule  is 
that  the  servant  does  not  assume  the  risk 
of  the  master's  negligence  unless  the  dan- 
ger is  so  great  and  imminent  that  a  reason- 
ably prudent  man  would  not  undertake  it. 
Consequently,  if  the  master  or  his  represen- 
tative is  negligent  in  giving  an  express  or- 
der to  do  a  particular  piece  of  work,  and 
the  servant  is  injured,  the  latter  will  not 
l)o  denied  a  recovery  solely  upon  the  ground 
of  assumption  of  risk,  unless  the  danger  is 
unreasonably  great  and  imminent,  in  which 
ca.«e  he  is  in  reality  guilty  of  contributory 
negligence. 

And  the  general  implication  given  in  the 
North  Carolina  cases  of  this  character  is 
that,  except  in  extreme  cases,  the  question 
of  the  servant's  contributory  negligence, 
where  he  is  injured  by  obeying  an  order  of 
the  master,  is  for  the  jury;  and  this  es- 
pecially if  the  alleged  contributory  negli' 
j^ence  consists  solely  in  remaining  at  work 
in  obedience  to  the  master's  commands  in 
the  face  of  great  and  imminent  danger. 
Halton  v.  Southern  R.  Co.  127  N.  C.  265, 
37  S.  E.  262;  Allison  v.  Southern  R.  Co. 
129  N.  C.  336,  40  S.  E.  91,  reversed  on 
questions  of  jurisdiction  in  190  U.  S.  326, 
47  L.  ed.  1078,  23  Sup.  Ct;.  Rep.  713;  Thomas 
V.  Raleigh  &  A.  Air  Line  R.  Co.  129  N.  C. 
392,  40  S.  E.  201 ;  Elmore  v.  Seaboard  Air 
Line  R.  Co.  132  N.  C.  865',  44  S.  E.  620; 
Harrill  v.  South  Carolina  &  G.  Extension  R. 
Co.  136  N.  C.  601,  47  S.  E.  730;  Jones  v. 
American  Warehouse  Co.  137  N.  C.  337, 
49  S.  E.  355,  rehearing  denied  in  138  N.  C. 
546,  61  S.  E.  106;  Fearington  v.  Blackwell 
Durham  Tobacco  Co.  141  N.  C.  80,  53  S.  E. 
662;  Liles  v.  Fosburg  Lumber  Co.  142  N. 
C.  39,  64  S.  E.  795;  Biles  ▼.  Seaboard  Air 
Line  R.  Co.  143  N.  C.  78,  56  S.  E.  512; 
Avery  ▼.  West  Lumber  Co.  146  N.  C.  592, 
60  S.'  E.  646 ;  Noble  v.  John  L.  Roper  Lum- 
ber Co.  151  N.  C.  76,  134  Am.  St.  Rep.  974, 
66  S.  E.  622. 

In  the  Allison  Case,  supra,  the  court  ap- 
proved instructions  to  the  following  eflfect: 
If  a  vice  principal  suddenly  commands  a 
laborer  to  do  an  extrahazardous  act  in  the 
course  of  his  duty  (remove  a  hand  car  from 
the  track  in  front  of  a  rapidly  approaching 
train),  one  that  may,  though  not  probably, 
be  safely  done  by  observing  due  care,  and 
one  that  must  be  done  at  once  if  done  at  all, 
and  if  the  laborer  obeys  the  command 
promptly,  moved  only  by  a  faithful  sense 
of  duty,  and,  as  a  consequence,  suffers  se- 
rious bodily  injury,  in  that  ca.?e  the  injured 
party  does  not  contribute  to  his  own  in- 
jury. 

The  order  of  a  foreman  is  pertinent  to 
repel  an  imputation  of  contributory  negli- 
f^nce.  Fearington  v.  Blackwell  Durham 
Tobacco  Co.  supra. 

But  in  extreme  cases  the  servant  may  be 
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held  guilty  of  negligence  as  a  matter  of 
law. 

Thus,  the  court  in  Allison  v.  Southern  R. 
Co.  supra,  said  that  a  person  would  certain- 
ly be  guilty  of  contributory  negligence  if 
he  obeyed  the  orders  of  his  superior  in  cases 
where  it  appeared  reasonably  certain  that 
his  obedience  would  be  attended  with  in- 
jury to  himself. 

To  order  a  brakeman  to  get  a  rock  and 
scotch  a  rolling  car  in  the  night  time  is 
negligence  on  the  part  of  a  railroad  com- 
pany, acting  through  its  conductor,  and 
therefore  the  company  is  liable  unless  the 
injury  was  caused  by  the  negligent  manner 
in  which  the  brakeman  performed  the  duty 
assigned  him.  Haltom  v.  Southern  R.  Co. 
supra. 

—  Missouri. 

In  Missouri,  according  to  the  overwhelm- 
ing weight  of  authority,  a  servant  never 
assumes  the  risk  of  the  master's  negligence, 
and  his  knowledge  of  the  danger  does  not 
affect  his  right  of  recovery  so  far  as  the 
question  of  assumption  of  risk  is  concerned, 
and  consequently  an  order  of  the  master 
can  only  affect  his  right  of  recovery  to  the 
extent  that  it  may  be  considered  as  modi- 
fying the  standard  of  due  care  which  the 
servant  is  obliged  to  exercfse. 

In  a  few  Missouri  cases  in  which  there 
was  a  direct  command  of  the  master,  the 
courts  do  speak  of  the  servant's  assump- 
tion of  risk,  and  in  such  cases  hold  that  if 
the  servant  is  acting  under  the  immediate 
commands  of  his  master,  he  will  not  be 
held  to  have  assumed  the  risk  of  dangers  un- 
less they  are  so  glaring  and  imminent  that 
a  reasonably  prudent  man  would  not  have 
encountered  them.  Bokamp  v.  Chicago  & 
A.  R.  Co.  123  Mo.  App.  270,  100  S.  W.  689 ; 
Buckner  v.  Stock  Yards  Horse  &  Mule  Co. 
221  Mo.  700,  120  S.  W.  766;  Dean  v.  St. 
Louis  Woodenware  Works,  106  Mo.  App. 
167,  80  S.  W.  292. 

Although  a  servant  knows  that  a  machine 
is  dangerous,  yet,  if  she  is  ordered  to  pro- 
ceed  to  work  upon  it.  under  a  penalty  of 
losing  her  position  or  being  reduced  in  pay, 
the  question  of  the  assumption  of  th«!  ex- 
tra risk  of  using  the  dangerous  machine  is 
a  question  for  the  jury.  Adolff  v.  Colum- 
bia Pretzel  &  Baking  Co.  100  Mo.  App.  199, 
73  S.  W.  321. 

In  many  cases  the  court  states  that  if 
the  master  orders  the  servant  into  a  place 
of  danger,  and  the  servant  is  injured,  he 
is  not  guilty  of  contributory  negligence 
unless  the  danger  was  so  glaring  that  a 
reasonably  prudent  man  would  not  have 
entered  into  it.  Harff  v.  Green,  108  "Mo. 
308,  07  S.  W^  576;  Butz  v.  Murch  Bros. 
Constr.  Co.  199  Mo.  279,  97  S.  W.  895; 
Kennedv  v.  Laclede  Gaslight  Co.  215  Mo. 
688,  115  S.  W.  407;  Thompson  v.  Chicago, 
R.  I.  &  P.  R.  Co.  86  Mo.  App.  141;  Brown- 
ing v.  Kasten,  107  Mo.  App.  59,  80  S. 
W.  354;  Buckalew  v.  Quincv,  0.  &  K.  C. 
R.  Co.  107  Mo.  App.  575,  81  S.  W.  1176; 
W^ilson    V.    Kansas    City    Southern    R.    Co. 
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122  Mo.  App.  667,  99  S.  W.  405;  Bokamp 
V.  Chicago  &  A.  R.  Co.  supra;  Jennings  v. 
Swift  &  Co.  130  Mo.  App.  391,  110  S.  \V. 
21;  Morgan  v.  Missouri  P.  R.  Co.  136  Mo. 
App.  337,  117  S.  VV.  106;  Wilson  v.  United 
R.  Co.  142  Mo.  App.  676,  121  S.  W.  1083. 

In  such  a  statement  of  tlie  rule,  however, 
it  is  difficult  to  see  how  the  order  of  the 
master  affects  the  situation  in  any  way, 
because,  independent  of  the  order  of  the 
master,  the  servant  would  be  considered 
guilty  of  contributory  negligence  if  the 
danger  was  so  glaring  that  a  reasonably 
prudent  man  would  not  encounter  it,  and 
probably  the  only  effect  of  the  master's 
orders  in  such  cases  would  he  that  the  or- 
ders were  to  be  considered  by  the  jury  as 
one  of  the  circumstances  which  they  were 
to  consider  in  determining  whether  or  not 
the  danger  was  so  glaring  that  a  reasonably 
prudent  man  would  not  have  encountered  it. 
As  was  said  above,  it  is  difficult  clearly 
and  definitely  to  express  just  to  what  ex- 
tent the  order  of  the  master  does  affect  the 
situation. 

Where  a  servant  was  at  work  on  the 
third  floor  of  a  building  in  the  process  of 
erection,  engaged  in  passing  up  lumber  to 
carpenters  at  work  on  the  roof,  and  the  floor 
on  which  he  was  standing  consisted  simply 
of  a  network  of  girders  and  joists,  with  an 
occasional  board  left  lying  from  girder  to 
joist,  it  was  held  in  Butz  v.  Murch  Bros. 
Constr.  Co.  supra,  that  the  mere  fact  that 
obedience  to  the  order  of  the  master  to  do 
that  particular  work  was  accompanied  by 
some  danger,  and  that  the  danger  was 
known  to  the  servant,  would  not  prevent 
a  recovery  unless  the  danger  was  so  glar- 
ing that  B,  reasonably  prudent  man  would 
not  have  undertaken  it;  and  that  was  a 
question  for  the  jury. 

An  instruction  assuming  it  to  be  the 
servant's  duty  to  obey  a  city  ordinance 
should  not,  in  a  suit  between  the  master 
and  servant,  ignore  the  question  of  the 
master's  order  on  the  subject.  ^Icorc  v. 
St.  Louis  Transit  Co.  193  Mo.  411,  91  S. 
W.    1060. 

Even  in  Missouri,  a  servant  must  use 
ordinary  reasonable  care  for  his  own  safety, 
notwithstanding  he  is  obeying  a  direct  com- 
mand of  the  master. 

■  This,  although  a  street  car  foreman  may 
have  issued  a  negligent  order  requiring  a 
motorman  to  make  a  run  within  a  certain 
time,  such  order  docs  not  excuse  the  motor- 
man  from  exercising  due  care  in  avoiding 
a  collision  with  another  car.  McGahan  v. 
St.  Louis  Transit  Co.  201  Mo.  500,  100  S. 
W.  601. 

If  the  master  negligently  orders  and  di- 
rects the  servant's  act  which  renders  it  un- 
safe and  occasions  an  injury.  .i  prima  facie 
liability  arises  on  account  of  the  negligent 
order,  unless  the  dangers  are  so  obvious 
and  imminent  as  to  proclurle  tlio  right  of 
recoverv  on  the  theorv  of  contribiitorv  no'z- 
ligence.  or  it  appears  tlie  risk  is  an  ordi- 
nary one,  a«Runiod  by  the  nervant.  In  the 
oiroumstancos  stated,  the  o?-der  of  the  mas- 
ter implies  an  assurance  that  the  place  is 
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reasonably  safe.  Bennett  v.  Crystal  Car- 
bonate Lime  Co.  (Mo.  App.)  124  S.  W. 
608. 

Where  master's  liability  is  fixed  regardless 
of  the  command. 

In  many  cases,  although  the  order  to  do 
certain  work  had  been  given,  it  does  not 
appear  that  such  order  affected  the  deci- 
sion in  any  way,  as  the  facts  of  the  case 
are  such  that  the  order  does  not  add  any 
to  the  liability  of  the  master;  as  for  in- 
stance, where  the  servant  was  entirely  ig- 
norant of  the  danger  to  be  incurred,  or 
where  he  was  inexperienced,  and  the  master 
had  failed  to  instruct  him  of  the  danger, 
etc.  The  Ethelred,  96  Fed.  446;  McGliee 
V.  Campbell,  42  C.  C.  A.  94,  101  Feil.  936; 
National  Steel  Co.  v.  Ilore,  83  C\  C.  A. 
578,  155  Fed.  62;  Americaji  Window  Glass 
Co.  V.  Noe,  86  C.  C.  A.  133,  158  Fed.  777; 
American  Window  Glass  Co.  v.  Arnold,  86 
C.  C.  A.  137,  158  Fed.  781:  Snipes  v.  South- 
ern R.  Co.  91  C.  C.  A.  593,  166  Fed.  1; 
Delaware  &  H.  Co.  v.  Beemer,  96  C.  C.  A. 
493,  171  Fed.  821;  Moss  v.  Mosely,  148 
Ala.  168,  41  So.  1012;  Alabama  s'tcel  & 
Wire  Co.  v.  Tallant  (Ala.)  51  So.  83.1; 
Goosby  v.  Crossett  Lumber  Co.  91  Ark.  86, 
120  S.  W.  399;  Staubley  v.  Potomac  Kk>c- 
tric  Power  Co.  21  App.  1).  C.  160;  Western 
&  A.  R.  Co.  v.  Bryant,  123  Ga.  77,  51  S.  E. 
20;  Diezi  v.  G.  II.  Hammond  Co.  150  Ind. 
583,  00  N.  E.  353;  Republic  Iron  &  Steel 
Co.  v.  Berkes,  162  Ind.  617,  70  N.  E.  815; 
Struble  v.  Burlington,  C.  R.  &  N.  R.  Co.  128 
Iowa,  158,  103  N.  W.  142;  Wilder  v.  Great 
Western  Cereal  Co.  130  Iowa,  263,  101  N.  W. 
434;  B.  F.  Avery  &  Son  v.  Meek  (Ky.)  45 
vS.  W.  355;  Louisville  &  N.  R.  Co.  v.  Cason 
(Kv.)  116  S.  W.  716;  Southern  R.  Co.  v. 
Hart,  23  Ky.  L.  Rep.  1054,  64  S.  W.  650; 
Shanks  v.  Citizens'  General  Electric  Co.  25 
Kv.  L.  Uep.  811,  76  S.  W.  379;  Louisville 
&  N.  R.  Co.  v.  ]Metcalf,  29  Ky.  L.  Rep.  870, 
96  S.  W.  525;  Monongahela  River  Const)!. 
Coal  &  Coke  Co.  v.  Coleman,  32  Kv.  L.  Rep. 
1347,  108  S.  W.  859;  Bonnin  v.*  Crow  lev, 
112  La.  1025,  36  So.  842;  Stewart  v.  Tex- 
as &  P.  R.  Co.  113  La.  525,  37  So.  129: 
James  v.  Rapides  Lumber  Co.  50  La.  Ann. 
717,  44  L.R.A.  33,  23  So.  469;  Drapeau  v. 
International  Paper  Co.  96  Me.  299,  52  Atl. 
647;  Patnode  v.  Warren  Cotton  Mills,  157 
:yrass.  2S3,  34  Am.  St.  Rep.  275.  32  N.  E. 
161;  Austin  V.  Fitchburg  R.  Co.  172  Mass. 
484,  52  N.  E.  527;  Bowes  v.  New  York.  N. 
H.  &  H.  R.  Co.  181  Mass.  89,  62  N.  E. 
949:  Jovce  v.  American  Writing  Paper  Co. 
184  Mass.  230,  68  N.  E.  213;  Murphy  v. 
New  York.  X.  H.  &  H.  R.  Co.  187  Mas^. 
18.  72  N.  E.  330;  Edgar  v.  Xew  York.  N. 
H.  &  H.  R.  Co.  188  Mass.  420,  74  N.  K. 
911;  Peterson  v.  Morgan  Spring  Co.  ISO 
Tifass.  576,  70  K.  E.  220;  Bvrne  v.  I^earnard, 
191  Mass.  269,  77  N.  E.  316;  Hodde  v.  At- 
tloboro  Mfg.  Co.  193  Mass.  237,  79  X.  K. 
252;  Lnninii  v.  M'lford  Pink  Granite  Quar- 
ries. 106  Mass.  336.  82  X.  E.  26;  Coiiiiollv 
v.  Booth.  198  Mass.  577.  84  X.  E.  799; 
Brcsnau  v.  Xew  York,  X.  11.  &  H.  R.   Co. 
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200  Mass,  221,  85  X,  E.  1050;  Slmniion  v. 
Shaw,  201  Mass.  30.S,  87  X.  E.  748;  Berrv 
V.  Xew  York  C.  &  II.  R.  K.  Co.  202 
Mass.  197,  88  X.  E.  588;  Proulx  v.  J. 
VV.  Bishop  Co.  204  Mass.  130,  00  X.  E. 
539;  Igo  V.  Boston  Elev.  R.  Co.  204  :\Inrts. 
197,  90  N.  E.  574;  Doe  v.  Boston  &  W. 
Street  R.  Co.  195  Mass.  108,  80  N.  E.  814; 
Saiires  v.  Stevens  Mf^'.  Co.   10()  ^laFs.  543. 

82  X.  E.  694;  Bartlev  v.  Boston  &  X. 
Street  R.  Co.  198  Mass. 'l 03,  83  X.  E.  1003; 
Hayes  v.  Frederick  Stearns  &  Co.  130  Mich. 
287,  89  X.  W.  947;  Pecard  v.  Menominee 
River  Snf?ar  Co.  153  Mich.  84,  110  X.  W. 
532;  Sipes  v.  Michigan  Starch  Co.  137  Mich. 
258,  100  X.  \V.  447;  Bernard  v.  Pittsburg 
Coal  Co.  137  Mich.  279,  100  N.  W.  390; 
Behner  v.  Boyne  City  Tanning  Co.  100 
Mich.  C69,  125  X.  \\.  720;  Porras  v.  A. 
Booth  &  Co.  82  Minn.  191,  84  X.  W.  739, 
85  X.  W.  179;  Gray  v.  Commutator  Co.  85 
:Minn.  463,  89  N.  W.  322;  Clay  v.  Cliicago, 
M.  &  St.  P.  R.  Co.  104  Minn.  X  115  X.  W. 
949;  Bigum  v.  St.  Paul  Sash,  Door  &  Lum- 
ber Co.  107  Minn.  507,  119  X.  W.  4S1; 
Wickham  v.  Chicago,  St.  P.  M.  &  O.  R.  Co. 
110  Minn.  74,124  X.  W.  639,  rehearing  de- 
nied in  110  Minn.  78,  124  X.  W.  994;  Bar- 
rett V.  Reardon,  95  Minn.  425,  104  X.  W. 
309;  Bane  v.  Irwin,  172  Mo.  300,  72  S.  W. 
522;  Franklin  v.  Missouri,  K.  &  T.  R.  Co. 
97  Mo.  App.  473,  71  S.  W.  540;  Mitchell 
V.  Chicago  &  A.  R.  Co.  lOS  Mo.  App.  142, 

83  S.  \V.  289;  Rigsbv  v.  Oil  Well  Supply 
Co.  115  Mo.  App.  297',  91  S.  W.  400;  Xor- 
folk  Beet-Sugar  Co.  v.  Higlit,  59  Xeh.  100, 
80  X.  W.  270;  Parker  v.  Omaha  Packing 
Co.  85  X<ib.  515,  123  X.  W^  1020;  Rathjen 
v.  Chicago,  B.  &  Q.  R.  Co.  85  Xeb.  808,  124 
X.  W.  473;  Lintott  v.  Xashua  Iron  &  Steel 
Co.  09  X.  IL  628,  44  Atl.  98;  Finn  v.  Cas- 
sidv,  165  X.  Y.  584,  53  L.R.A.  877,  59  X. 
E.  *311;  Tully  v.  Xew  York  &  T.  S.  S.  Co. 
10  App.  Div.  463,  42  X.  Y.  Supp.  29,  afTirmed 
without  opinion  in  102  X.  \'.  614,  57  X.  E. 
1127:  Dzinbienski  v.  J.  L.  ^lott  Iron  Works, 
56  App.  Div.  58,  67  X.  Y.  Supp.  250;  Eich- 
holz  V.  Xiagara  Falls  Hydraulic  Power  & 
Mfg.  Co.  68  App.  Div.  441,  73  X.  Y.  Supp. 
842,  affirmed  without  opinion  in  174  X. 
Y.  519,  66  X.  E.  1107;  Klein  v.  Garvev,  94 
App.  Div.  183,  87  X.  Y.  Supp.  998;  :Mo'tzing 
V.  Excelsior  Brewing  Co.  107  App.  Div. 
275,  94  X.  Y.  Supp.  1118,  affirmed  in  180 
X.  Y.  577,  79  X.  E.  1111;  Burke  v.  Man- 
hattan R.  Co.  109  App.  Div.  722,  90  X. 
Y.  Supp.  516;  Perrotta  v.  Richmond  Brick 
Co.  123  App.  Div.  020,  108  X.  Y.  Supp. 
10;  McAleer  v.  Walter,  34  ^liso.  474,  70  X. 
Y.  Supp.  335:  Laporte  v.  Cook,  21  R.  I. 
l.">8,  42  Atl.  519;  Cox  v.  American  Agri. 
Chemical  Co.  24  R.  I.  503.  00  L.R.A.  029. 
53  Atl.  871  ;  Greenville  Oil  &  Cotton  Co.  v. 
Harkev,  20  Tex.  Civ.  App.  225,  48  S.  W. 
1005;*'\Vaxahachie  Cotton  Oil  Vo.  v.  Mc 
Lain,  27  Tex.  Civ.  App.  334,  00  S.  W.  220; 
Missouri,  K.  &  T.  R.  Co.  v.  W^'^lden,  27  Tex. 
Civ.  App.  567,  66  S.  W.  584;  Bering  ^Ifg. 
Co.  V.  Femelat,  .35  Tex.  Civ.  A])p.  3(;,  79 
S.  W.  869;  San  Antonio  &  A.  P.  R.  Co. 
V.  Stevens,  37  Tex.  Civ.  App.  80,  83  S.  W. 
235 ;  'Galveston.  II.  &  S.  A.  R.  Co.  v.  Bonn, 
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44  Tex.  Civ.  App.  631,  99  S.  W.  413;  Hills- 
boro  Oil  Co.  v.  White  (Tex,  Civ.  App.)  54 
S.  W.  432;  Texarkana  &  Ft.  S.  R.  Co.  v. 
Preacher  (Tex.  Civ.  App.)  59  S.  W.  593; 
Bonn  v.  Galveston,  H.  &  S.  A.  R.  Co.  (Tex. 
Civ.  App.)  82  S.  W.  808;  St.  Louis  &  S. 
F.  R.  Co.  V.  Vestal,  38  Tex.  Civ.  App.  554, 
80  S.  W.  790;  Texas  &  P.  R.  Co.  v.  .Johnson 
(Tex.  Civ.  App.)  99  S.  W.  738;  Marshall 
V.  St.  Louis  Southwestern  R.  Co.  (Tex.  Civ. 
App.)  107  vS.  W.  883;  (iulf,  C.  &  S.  F.  R. 
Co.  V.  Jackson,  49  Tex.  Civ.  App.  573, 
109  S.  W.  478;  (Galveston,  IL  &  S.  A.  R. 
Co.  V.  Worth  (Tex.  Civ.  App.)  110  S.  W. 
305;  Houston  &  T.  C.  R.  Co.  v.  Malloy 
(Tex.  Civ.  App.)  118  S.  W.  721;  Houston 
&  T.  C.  R.  Co.  v.  Johnson  (Tex.  Civ.  App.) 
118  S.  W.  1150;  St.  Louis  Soutliwestern 
R.  Co.  V.  Marshall  (Tex.  Civ.  App.)  120 
S.  W.  512;  Missouri,  K.  &  T.  R.  Co.  v. 
(Jray  (Tex.  Civ.  App.)  120  S.  W.  527; 
Gentry  v.  Stephenville  Oilmill  (Tex.  Civ. 
App.)  127  S.  W.  879;  Tuckett  v.  American 
Steam  &  Hand  Laundry,  30  Utah,  273,  4 
L.R.A.  (X.S.)  990,  116  Am.  St.  Rep.  832, 
84  Pac.  500;  La  Flam  v.  Missisquoi  Pulp 
Co.  74  Vt.  125,  52  Atl.  520;  Virginia  Port- 
land Cement  Co.  v.  Luck,  103  Va.  427,  49 
S.  E.  577;  ^[orton  v.  ^Moran  Bros.  Co.  30 
Wash.  3C»2,  70  Pac.  968;  Jancko  v.  West 
Coast  Mfg.  &  Invest.  Co.  34  Wash.  556,  76 
Pac.  78;  King  v.  Griifiths-Sprague  Steve- 
doring Co.  45  Wash.  425,  88  Pac.  759; 
Ball  V.  Peterman  Mfg.  Co.  47  Wash.  653, 
92  Pac.  425;  Johnson  v.  ^Motor  Shingle  Co. 
50  Wash.  154,  90  Pac.  962  ^  Hilgar  v.  Walla 
Walla,  50  Wash.  470,  19  L.R.A. (X.S.)  307, 
97  Pac.  498;  Passage  v.  Stimson  Mill  Co. 
52  Wash.  661,  101  Pac,  239;  Well  v.  Moran 
Bros.  Co.  55  Wash.  102,  104  Pac.  172; 
Forsman    v.    Seattle   Electric    Co.    (W'ash.) 

109  Pac.  121 ;  Horn  v.  La  Crosse  Box  Co. 
123  Wis.  399,  101  X.  W.  935;  Holloway 
V.  IL  W.  Johns-Manville  Co.  135  Wis.  029, 

110  X.  W.  635;  Gray  v.  Xorthern  P.  R. 
Co.  139  Wis.  419,  121  X.  W.  142. 

;Many  of  these  cases  state  generally  that 
a  servant  has  a  right  to  presume,  in  the 
absence  of  warning  or  notice  to  the  con- 
trary, that,  in  conforming  to  the  order,  he 
will  not  be  subjected  to  injury.  That  is 
unquestionably  the  rule,  but  it  is  also  the 
rule  where  tliere  has  been  no  specific  order 
given.  The  servant  always  has  a  right 
to  presume  that  the  master  will  not  subject 
liim  to  injuries  in  performing  his  work, 
and  will  warn  him  of  any  dansrers  of  which 
the  master  is  aware,  and  wliich  are  not  ob- 
vious to  the  servant,  so  that,  in  reality, 
tlic  effect  of  the  specific  order  to  do  the 
work  is  very  slight,  except,  possibly,  it 
may  relieve  the  servant  from  any  duty 
whatsoever  of  investigating  the  conditions 
surrounding  the  work  before  undertaking 
it;  but  tlie  vast  majority  of  tlie  cases  hold 
that  a  servant  is  luider  no  obligation  to 
investigate  to  discover  dangers,  especially 
those  due  to  the  master's  negligence. 

— illustrative   cases. 

A  few  cases  of  this  cliaracter  may  be  set 
out  to  show  generally  the  conditions  under 
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w^ich  a  direct  order  of  the  master  does 
not  materially  affect  his  liability. 

A  servant  cannot  be  held  guilty  of  con- 
tributory negligence  where  the  facts  and 
circumstances  ol  the  case  render  his  knowl- 
edge of  the  danger  uncertain  and  debatable. 
Portland  Gold  Min.  Co.  v.  Flaherty,  49 
C.  C.  A.  3G1,  111  Fed.  312,  21  Mor.  Min. 
Rep.   555. 

And  in  American  Brake  Shoe  &  Foundry 
Co.  V.  Hank,  129  111.  App.  188,  the  court 
said  it  was  not  contributory  negligence  on 
the  part  of  a  servant  to  obey  an  order 
where  he  had  no  knowledge  of  the  danger 
of  so  doing. 

The  servant  may  rely  upon  an  assump- 
tion that  the  machine  .which  he  is  directed 
to  operate  is  in  a  reasonably  safe  condition, 
without  any  imputation  of  negligence,  un- 
til such  time  As  he  shall  discover,  or,  in 
the  exercise  of  ordinary  diligence,  should 
discover,  it  to  be  to  the  contrary.  Hobbs 
v.  Small,  4  Ga.  App.  627,  62  S.  E.  91. 

A  servant  unfamiliar  with  the  work  was 
not  negligent  in  adopting  the  manner  of 
hoisting  heavy  trusses  which  the  superin- 
tendent ordered  him  to  employ,  where  there 
was  no  apparent  defect  in  the  appliances. 
Swain  v.  O'Loughlin,  80  Conn.  200,  67  Atl. 
480. 

The  act  of  an  employee  in  letting  down  the 
weight  of  a  building  by  means  of  jack- 
screws  upon  piers,  with  knowledge  that  the 
cement  was  yet  soft,  was  held  in  Nugent 
V.  Cudahy  Packing  Co.  126  Iowa,  517,  102 
N.  W.  422,  not  to  be  negligence,  where  he 
was  a  carpenter  only,  and  the  superintend- 
ent had  told  him  to  go  ahead,  as  the  ce- 
ment was  hard  enough. 

A  common  laborer,  knowing  nothing  of 
electrical  work,  and  unfamiliar  with  the 
perils  attending  it,  who  is  sent  by  his  em- 
ployer to  work  on  a  wet  and  slippery  iroof, 
cannot  be  charged  as  a  matter  of  law  with 
contributory  negligence  in  catching  hold  of 
a  wire  when  he  slipped,  in  an  effort  to 
save  himself  from  falling.  Colusa  Parrot 
Min.  &  Smelting  Co.  v.  Monahan,  89  C.  C. 
A.   256,   162  Fed.   276. 

An  ignorant  laborer  injured  by  defects 
in  a  hammer  which  he  was  ordered  by  his 
boss  to  strike  while  it  was  being  held  by 
the  boss  himself,  who  could  not  see  any- 
thing the  matter  with  it,  is  not  guilty  of 
negligence  as  a  matter  of  law  in  obeying 
the  orders  of  the  boss.  -Pennsylvania  IL 
Co.  v.  Garcia,  81  C.  C.  A.  322,  152  Fed. 
104. 

A  servant's  jumping  onto  a  railroad  track 
immediately  in  front  of  a  stationary  car 
which  is  suddenly  set  in  motion  by  a  grip- 
man  who  could  not  be  seen  by  him  is  not 
contributory  negligence,  as  a  matter  of  law, 
when  he  never  knew  of  cars  being  moved 
without  warning,  and  had  no  reason  to  ex- 
pect that  this  one  would  be, — especially 
when  he  had  been  ordered  to  go  upon  the 
track  by  his  superior,  who  presumably  knew 
whether  there  was  peril.  Polaski  v.  Pitts- 
burgh Coal  Dock  Co.  134  Wis.  269,  14 
L.R.A.(N.S.)  952,  114  N.  W.  437. 

Where  the  plaintiff  was  instructed  to 
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clean  a  carding  machine  while  in  motion 
and  to  look  out  for  the  chain  at  the  end 
of  the  shaft,  and  he  avoided  that  danger, 
but  pulled  off  the  wool  in  such  a  manner 
that  it  became  caught  in  the  cylinder  and 
drew  his  hand  in,  it  was  held  in  Sauvag- 
eau  V.  River  Spinning  Co.  129  Fed.  9UJ, 
that  it  could  not  be  said  as  a  matter  of  law 
that  the  jury  should  have  found  the  plain- 
tiff guilty  of  contributory  negligence. 

A  car  repairer  cannot  be  charged  with 
contributory  negligence  in  getting  down  un- 
der a  car  to  repair  it,  where  the  injury 
was  due  solely  to  the  negligence  of  the 
railroad  company  or  its  agents  in  running 
other  cars  into  the  one  on  which  he  was  at 
work.  Pool  V.  Southern  P.  Co.  20  Utah,  210, 
58  Pao.  326. 

A  servant  who  has  been  in  the  employ- 
ment but  a  month  and  is  injured  while 
endeavoring,  in  obeaience  to  an  order  given 
Kim  by  the  foreman,  to  stop  a  car  carrying 
a  pile  driver  by  inserting  the  beveled  end 
of  a  crowbar  in  front  of  a  wheel  of  the 
car,  was  held  in  Southern  R.  Co.  v.  Shields, 
121  Ala.  460,  77  Am.  St.  Rep.  66,  25  So. 
811,  not  to  be  guilty  of  contributory  negli- 
gence as  a  matter  of  law,  since  the  attempt 
did  not,  to  his  inexperience,  involve  obvious 
danger  which  a  prudent  man  would  not  in- 
cur, and  he  had  a  right  to  rely  to  some 
extent  upon  the  superintendent's  greater 
knowledge  and  experience,  and  upon  the  as- 
sumption that  the  superintendent  would  not 
expose  him  to  Unnecessary  peril. 

Where  a  boy  sixteen  years  of  age  went 
into  an  oat  bin  with  which  he  was  unfamil- 
iar, pursuant  to  the  orders  of  his  superior, 
it  was  held  in  Meier  v.  Way,  J.  L.  &  Co.  136 
Iowa,  302,  125  Am.  St.  Rep.  254,  111  N.  W. 
420,  that  the  question  of  contributory  neg- 
ligence was  for  the  jury. 

Where  the  brakeman  knows  that  loose 
cars  are  approaching  his  car,  but,  in  obedi- 
ence to  an  order  to  get  his  train  out  of 
the  way,  he  takes  a  position  upon  the  hand- 
holds upon  the  top  of  the  car,  to  give  sig- 
nals ahead  to  carry  out  the  orders  he  has 
received,  he  cannot  be  held  •  to  have  as- 
sumed the  risk  or  to  be  negligent,  so  as  to 
preclude  a  recovery  for  injuries  received  be- 
cause of  the  loose  cars  bumping  into  his 
train,  where  the  immediate  cause  of  the  ac- 
cident was  the  fact  that  the  brakes  upon 
the  loose  cars  were  defective,  of  which  the 
brakeman  was  unaware.  International  & 
G.  N.  R.  Co.  v.  Owens  (Tex.  Civ.  App.) 
124  S.  W.  210. 

The  question  of  the  contributory  negli- 
gence and  assumption  of  risk  of  a  section 
hand  who  jumped  off  a  car  moving  at  the 
rate  of  5  or  6  miles  an  hour,  at  the  com- 
mand of  the  foreman,  is  for  the  jury,  where 
he  was  inexperienced  in  that  line  of  work, 
and  had  seen  other  employees  jump  off 
the  car  with  safety.  Galveston,  H.  &  8. 
A.  R.  Co.  v.  Sanchez  (Tex.  Civ.  App.)  65 
S.  W.  893. 

The  question  of  assumption  of  risk  in 
obeying  an  order  of  the  mdsCer  is  for  the 
jury,  where  the  servant  is  not  fully  aware 
of    the    dangers    of    the    situation.      Smith 
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V.   King,  74  App.  Div.  1,  77   N.  Y.  Supp. 
3. 

Where  the  section  foreman  ordered  the 
plaintiff  and  other  members  of  the  crew  to 
drive  a  hand  car  with  the  rear  end  in 
front,  and  knew  the  peril  of  compliance 
with  such  an  order,  and  the  plaintiff  did 
not  know  that  the  car  was  being  run  in 
an  improper  manner,  the  servant  is  not 
chargeable  with  either  contributory  negli- 
gence or  assumption  of  risk.  A.  L.  Clark 
Lnmber  Co.  v.  Northcutt  (Ark.)  129  S.  W. 
88. 

A  servant  whose  regular  work  was  at  a 
machine,  and  who  was  directed  by  the  fore- 
man to  put  a  belt  on  an  overhead  pulley 
for  the  first  time,  did  not,  while  obeying 
the  order,  assume  the  risk  of  danger  frohi 
protruding  set  screws,  where  they  were 
not  distinguishable  from  his  place  of  work, 
and  he  did  not  know  of  them,  and  had 
not  been  warned  thereof.  Daubert  v.  West- 
em  Meat  Co.  135  Cal.  144,  67  Pac.  133. 

Whether  a  common  miner,  taken  by  the 
master's  direction  from  that  work  in  order 
to  operate  machinery  about  which  he  knew 
nothing  and  was  told  nothing,  understood 
the  dangers  so  as  to  assume  the  risk  there- 
of, was  neld  to  be  a  question  of  fact  for  the 
jury  in  Montana  Coal  &  Coke  Co.  v.  Kovec, 
99  C.  C.  A.  565,  176  Fed.  211. 

Although  the  method  of  shifting  a  belt, 
from  one  pulley  to  another  is  clearly  dan- 
gerous, nevertheless  a'  servant  who  is  in- 
experienced in  regard  to  belts  and  pulleys 
will  not  assume  the  risk  of  such  danger 
where  he  is  obeying  the'  commands  of  a 
foreman.  Koren  v.  National  Conduit  & 
Cable  Co.  82  App.  Div.  527,  81  N.  Y.  Supp. 
614,  affirmed  without  opinion  in  179  N.  Y. 
552,  71  N.  E.  1132.  W.  M.  G. 
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JOSEPH  BROWN,  Plff.  in  Err., 

WILLIAM  E.  LENNANE  et  al. 

(165  Mich.  686,  118  N.  W.  581.) 

Master  —  assumption  of  risk  —  obvions 
danger  ^  assurance  of  safety. 

A  servant  does  not,  as  matter  of  law, 
assume  the  risk  of  injury  from  working 
under  an  overhanging  frozen  crown  in  a 
sand  pit,  if  he  is  commanded  under  pain  of 
discharge  to  do  so  by  his  mnster's  repre- 
fsentative,  with  the  assurance  that  the  rep- 
resentative had  tested  it  and  found  it  was 
safe. 

(Grant,  Ch.  J.,  and  Hooker  and  Ostrander, 

JJ.,  dissent.) 

(November  30,  1908.) 

ERROR  to  the  Circuit  Court  for  Wayne 
County  to  review  a  judgment  entered 
upon  a  directed  verdict  for  defendants  in 
personal  injuries  alleged  to  have  been  caused 
30  L.R.A.(N.S.) 


an  action  bruuglit  to  recover  damages  for 
by  defendants'  nc{»ligonce.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Washington  I.  Robinson  for  plain- 
tiff in  error. 

Messrs.  Brennan,  Donnelly,  &  Van  De 
Mark,  for  defendants  in  error: 

The  rule  of  safe  place  does  not  apply  to 
a  sand  pile. 

Livingstone  v.  Saginaw  Plate  Glass  Co. 
146  Mich.  236,  109  N.  W.  431;  Dresser, 
Employers*  Liability,  1[  90;  Hoar  v.  Merritt, 
62  Mich.  380,  29  N.  W.  15;  Ritzema  v. 
Valley  City  Brick  Co.  152  Mich.  75,  115 
N.  W.  705;  Welch  v.  Brainard,  108  Mich. 
38,  65  N.  W.  667. 

An  employee  assumes  the  risk  when  he 
voluntarily  enters  into  danger  apparent  to 
him,  notwithstanding  an  agent  of  his  em- 
ployer tells  him  there  is  no  danger. 

Toomey  v.  Eureka  Iron  &  Steel  Works, 
89  Mich.  249,  50  N.  W.  850;  Showalter  v. 
Fairbanks,  M.  &  Co.  88  Wis.  376,  60  N. 
W.  257;  Anderson  v.  H.  0.  Akeley  Lumber 

Note.  —  Servant's  right  of  action  for  in' 
juries'  received  in  obeying  direct 
command  accompanied  by  assurance 
of  safety. 

As  to  servant's  right  of  action  for  injuries 
received  in  obeying  a  direct  command,  see 
notes  to  Dallemand  v.  Saalfeldt,  48  L.R.A. 
753,  and  Lowe  Mfg.  Co.  v.  Payne,  ante.  As 
to  effect  of  an  assurance  of  safety  given 
by  the  master,  see  note  to  McKee  v.  Tour- 
tellotte,  48  L.R.A.  542.  This  note  is  supple- 
mental to  the  above. 

As  is  shown  in  the  above-cited  notes,  the 
general  effect,  both  of  a  direct  command  and 
of  an  assurance  of  safety,  is  to  modify  the 
rules  as  to  assumption  of  risk  and  con- 
tributory negligence,  and  when  the  two  are 
combined,  as  in  Bbown  v.  Lennane,  of 
course,  a  much  stronger  case  is  prebented. 

So,  a  servant  has  more  reason  to  rely 
upon  a  command  of  the  master  where  it  is 
accompanied  with  an  assurance  of  safety. 
Bush  V.  West  Yellow  Pine  Co.  2  Ga.  App. 
295,  58  S.  E.  529. 

But  in  a  few  cases  it  has  been  held  that  a 
servant's  right  of  recovery  is  not  affected 
by  the  fact  that  the  servant  is  injured 
while  obeying  a  direct  command  accompan- 
ied  by  an  assurance  of  safety. 

Thus,  an  employee  of  a  laundry  assumes 
the  risk  of  injury  from  the  operation  of  a 
mangle,  by  having  her  hand  drawn  into 
the  machine,  although  she  works  reluctant- 
ly under  pain  of  dismissal  for  refusal,  and 
under  the  assurance  by  the  foreman  that  it 
is  safe,  and  a  guard  placed  on  the  machine 
proves  inadequate,  where  she  is  fully  aware 
of  the  risk  involved  in  the  undertaking. 
Burke  v.  Davis,  191  Mass.  20,  4  L.R.A. 
(N.S.)  971,  114  Am.  St.  Rep.  591,  76  N.  E. 
1039. 

So,  where  the  work  is  within  the  serv- 
ant's regular  employment,  and  is  obviously 
dangerous,  the  mere  fact  that  a  foreman 
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Co,  47  Minn.  128,  49  N.  W.  004;  Rcose  v. 
(lark,  140  Pa.  405,  23  Atl.  240;  Perschkc 
V.  Heiicken,  44  N.  Y.  Siipp,  205;  Ilencke  v. 
Ellis,  110  Wis.  532,  80  X.  \V.  171;  Lincli 
V.  Sagamore  Mfg.  Co.  143  Mass.  200,  9  N. 
K.  728;  Rohrabaclier  v.  Woodward,  124 
Mich.  125,  82  X.  W.  797;  Kean  v.  Detroit 
Copijer  &  Brass  Rolling  MHls,  60  Mich. 
277,  11  Am.  St.  Rep.  492,  33  N.  W.  395; 
Sodcrstrom  v.  KoUand-Emery  Lumber  Co. 
114  Mich.  83,  72  N.  W.  13;'Kinzel  v.  At- 
lanta, K.  &  X.  R.  Co.  09  L.R.A.  757,  70  C. 
C.  A.  73,  137  Fed.  489;  Chicago  G.  W.  R. 
(o.  V.  Crott}',  4  L.R.A.(X.S.)  832,  73  C. 
C.  A.  147,  141  Fed.  913. 


c^nnion 


of   the 


Blair,   J.,   delivered   the 
court: 

Plaint ifl*,  a  man  of  mature  years,  was  in- 
jured by  reason  of  the  frozen  crest  or 
crown  of  a  sand  pile  falling  upon  him, 
and  brought  this  action  to  recover  dam- 
ages therefor. 

Plaintiff  testified,  omitting  the  curses 
with  which  he  claims  Mr.  Brennan's  state- 
ments were  interlarded,  as  follows:  "I  had 
a  conversation  with  Mr.  Brennan  before  the 
accident.*  It  might  be  a  minute  before.  1 
don't  know  what  it  was  exactly.  I  don't 
remember  it  all.  I  remember  part  of  it. 
He  came  rushing  over.  I  was  taking  the 
sand    from    the    side.      Mr.    Brennan    can:e 


preem])torily  ordered  him  to  do  it,  and 
assured  him  that  it  was  not  danirerous, 
does  not  take  tlie  case  out  of  tlie  general 
rule  that  the  servant  must  be  held  to  have 
assumed  tne  obvious  risks  of  the  work  con- 
nected with  his  general  eniplovment.  Fran- 
giose  v.  Horton.  20  R.  I.  291*,  5S  Atl.  949. 

And  a  servant  cannot  relieve  himself  from 
the  burden  of  exercising  ordinary  care  for 
his  own  safety,  by  relying  upon  the  assur- 
ances of  a  forenum  in  a  matter  regarding 
which  he  knew,  or  ouglit  to  have  known, 
that  the  foreman  had  no  su])erior  knowl- 
edge. McKane  v.  Marr,  79  Vt.  13,  63  Atl. 
944. 

But  for  the  most  part,  the  cases  hold  that 
a  servant  obeying  a  direct  command  ac- 
companied by  an  assurance  of  safety  is  not 
chargeable  with  assumption  of  risk  or  with 
contributory  negligence  in  obeying  the  or- 
der, or,  at  least,  he  is  not  so  chargeable  as 
a  master  of  law. 

Thus,  a  servant  in  obeying  the  direct  or- 
ders of  his  master,  with  an  assurance  upon 
the  latter's  part  that  there  is  no  danger, 
does  not  assume  the  risk,  unless  it  is  such 
that  a  man  of  ordinary  prudence  would  not 
assume  it,  which  is  a  question  for  the  jury. 
Mergenthaler-Iforton  Basket  Mach.  Co.  v. 
J.yon,  28  Ky.  L.  Rep.  471,  89  S.  W.  522; 
Central  Coal  &  I.  Co.  v.  Thompson,  31  Ky. 
L.  Rep.  270,  102  S.  W\  272. 

So,  where  a  servant  is  apprehensive  that 
the  place  in  which  he  is  required  to  work 
is  dangerous  and  unsafe,  but  relies  upon  the 
assurance  of  the  foreman  that  it  is  safe, 
and  is  directed  by  him  to  proceed,  and  the 
servant  is  injured  without  any  negligence 
upon  his  own  part,  the  master  is  responsi- 
ble. Burkard  v.  A.  Leschen  &  Sons  Rope  Co. 
217  Mo.  400,  117  S.  W.  35. 

And  the  mere  fact  that  in  an  employee's 
judgment  an  act  retpiired  by  the  employer 
is  unsafe  does  not.  as  matter  of  law,  render 
him  guilty  of  negligence  in  performing  it. 
if  the  employer  assures  him  that  there  is 
no  danger.  McKee  v.  Tonrtellotte,  107 
Mass.  09.  48  L.R.A.  542,  44  X.  E.  1071. 

So,  where  an  order  of  the  master  to  do  a 
certain  work  is  accom])anied  by  an  assiir- 
an'*e  of  safetv.  the  servant  cannot  be  deemed 
30  L.R.A.  (N.S.) 


guilty  of  contributory  negligence,  unless 
the  danger  is  so  manifest  and  glaring  as  tii 
threaten  immediate  injury  in  case  the  plain 
tiff  obevs  the  order.  Swearingen  v.  Con- 
solidated Troup  Min.  Co.  212  Mo.  524,  111 
S.  W.  545. 

If  the  servant  complains  to  the  master 
that  the  instrumentality  appears  to  be  dan- 
gerous, and  thereupon  the  master  commands 
him  to  proceed  with  the  work,  and  assures 
him  there  is  no  danger,  the  law  implies  a 
quasi  new  agreement  whereby  the  master  re- 
lieves the  servant  of  his  former  assimiption 
of  the  risk,  and  places  responsibility  for  re- 
sulting injuries  upon  the  master.  Bush  v. 
West  Yellow  Pine  Co.  supra. 

Where  the  master,  upon  ordering  a  serv- 
ant into  a  place  pf  danger,  assures  him  that 
he  will  guard  him  against  a  particular  dan- 
ger, and  fails  to  do  so,  the  master  is  liable 
for  injuries  resultinif  b'ecause  of  such  fail- 
ure. Fleming  v.  Tuttle,  98  App.  Div.  222, 
90  X.  Y.  Supp.  001. 

Where  a  servant,  after  calling  the  mas- 
ter's attention  to  a  possible  danger,  was 
told  to  go  ahead,  as  it  is  all  right,  he  is 
justified  in  assuming  that  there  is  no  dan- 
ger, where  it  could  not  have  been  discovered 
from  anv  point  where  he  was  at  work. 
Starr  v.  Kreuzberger.  129  Cal.  123,  79  Am. 
St.  Rep.  92,  01  Pac.  787. 

Where  a  servant  is  working  under  an 
assurance  of  safetv  and  bv  tlie  direction 
of  his  master,  and  is  injured  in  a  way 
not  reasonably  to  have  been  anticipated  by 
him,  there  can  be  no  "assumption  of  risk. 
Industrial  Lumber  Co.  v.  Bivens,  47  Tex. 
Civ.   App.   390,    105   S.   W.   831. 

An  order  accompanied  by  an  assurance 
of  safety  may  properly  be  considered  by 
the  iurv  in  connection  with  other  evidence, 
in  determining  whether  or  not  the  employee 
at  the  time  knew  and  appreciated  the  risk. 
Anderson  v.  Pitt  Iron  Min.  Co.  103  Minn. 
252,  114  X.  W.  953. 

Illustrative  cases. 

Although  the  danger  to  be  incurred  in 
troinii  between  ears  was  open  to  a  brakeman's 
observation,  and  as  well  known  to  bim  as 
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rushing  over,  and  ho  says,  *- 


it. 

Brown,  you  are  scraping  tliere  like  an  old 

woman.     ,   vvliy   don't   you   come 

over  here,  and  take  it  wlierc  it  is  plentiful  V 
And  he  started  shoveling  the  sand  from 
under  this  crown,  and  at  the  same  time 
he  motioned  to  the  other  man  to  come  over 
with  him  to  the  center,  and  the  man  pulled 
his  wheelbarrow  over,  and  I  says,  'Mr.  Bren- 
nan,  ain't  that  crown  liable  to  cave  in  on 

us   fellows?'     He   says,   'No,  it, 

no;  that  is  as  firm  as  masonry.  That  is  as 
strong  as  stone. that  is  perfect- 
ly safe. it,  I  was  up  and  around 

there.  That  is  perfectly  safe.  I  want  the 
sand  over,  Brown.'  And  I  lifted  the  shovel 
and  was  shoveling  the  sand,  and  Mr.  Bren- 
nan  comes  towards  me,  and  I  says;  'Mr. 
Brennan,  did  you  expect  two  men  to  do  five 


men's  work?*    And  he  says,  * you. 

Brown,   1  don't  want  any  back  talk.     

,  1  want  the  sand  over.     I  don't  want 

anv  back  talk  at  all.     You  will  be  the  next 
one  to  get  out  of  here.     I  will  fire  you.'     I 
was    working   then,    I   was   shoveling   sand, 
and  I  didn't  talk  back  any  more.     He  was 
still   dig;4ing  in   from  the  same   place,   and 
filling  up  his  wheelbarrow.    The  other  man 
was  doing  this.    Brennan  ordered  him  over. 
He  swore  at  him,  and  told  him  to  come  over 
where  the  sand  was  plentiful.     I  started  to 
dig  there.     I  was  digging  only  a  few  sec- 
onds after  he  told  me  about  this  being  safe. 
1   was  shoveling  the   sand   into   the  wheel- 
I  barrow.     Brennan   had   shoveled  about  two 
I  thirds    of     the     wheelbarrow     full,    and    I 
I  shoveled  probably  three,  four,  five,  or  prob- 
I  ably  six  shovelfuls  of  sand  after  that.     My 


to  the  conductor  and  superintendent,  and  he 
would  have  been  held  to  have  assumed  the 
risk  thereof  if  undertaken  without  express 
orders,  yet  if  he  acted  upon  the  order  of 
his  superiors,  coupled  with  an  assurance 
of  protection,  or  upon  such  orders  aa  im- 
plied such  an  assurance  of  protection, 
against  the  danger  of  the  car  starting  while 
be  was  in  such  a  dangerous  position,  then 
he  cannot,  as  a  matter  of  law,  be  held  to 
have  assumed  the  risk,  or  to  be  guilty  of 
negligence.  Louisiana  Extension  R.  Co.  v. 
Carstens,  19  Tex.  Civ.  App.  190.  47  S,  W.  30. 

A  servant  is  not  guilty  of  contributory 
negligence  in  failing  to  look  out  for  sig- 
nals while  working  on  the  footboard  be- 
tween the  tender  of  an  engine  and  a  .car, 
when  he  was  working  directly  under  tlie 
orders  of  a  superior  who  assured  him  that 
he  would  keep  a  lookout.  Missouri,  K.  & 
T.  R.  C.  V.  Kellerman,  39  Tex.  Civ.  App. 
274,   87    S.   W.   401. 

An  engineer  who  protested  against 
taking  out  an  engine  with  the  sides  of 
the  cab  boarded  up  does  not  assmne  the 
risk  of  injuries  caused  by  the  bursting  of 
the  water  gauge  while  his  head  was  held 
near  it,  as  it  was  necessary  for  him  to  do 
because  of  the  boards,  in  order  to  see  the 
signals  of  the  fireman,  when  he  had  been 
assured  that  the  engine  was  all  right,  and 
that,  if  he  did  not  take  that  one  out,  he 
would  never  take  another  one  out  for  the 
companv.  Cleveland,  C.  C.  &  St.  L.  R.  Co. 
V.  PatteVson,  37  Ind.  App.  617,  75  N.  E.  857. 

Although  employees  were  undoubtedly 
aware  of  tbe  dangerous  character  of  the 
work  that  they  were  doing, — using  a  long 
iron  scoop  to  draw  the  tamping  from  blast- 
ing holes  containing  a  charge  of  dynamite 
that  had  failed  to  explode, — nevertheless, 
they  were  justified  in  relying  upon  the  posi- 
tive assurance  of  the  defendant's  superin- 
tendent that  they  were  in  no  danger  after 
the  electric  battery  had  been  "pulled''  on 
the  holes,  and  had  failed  to  set  the  charges 
ofT.     Allen  v.  Oilman,  127  Fed.  009. 

Even  if  a  plan  or  system  of  o])erating  a 
mine  was  so  imperfect  that  it  would  not 
be  prudent  to  rely  upon  it  in  its  gtMicnil 
•vr.»-kin<T.  st'll  if  the  miner,  being  uncertain 
30  L.R.A.(N.S.) 


as  to  the  safety  of  the  system  or  plan  in 
general,  had  called  the  attention  of  the 
mine  manager  to  the  conditions  of  safety 
or  danger,  and  had  been  assured  by  him 
that  the  necessary  investigation  had  been 
made,  and  that  there  was  no  danger  in  ob- 
serving the  system,  and  was  directed  by  the 
mine  manager  to  continue  to  perform  the 
work  as  miner  in  accordance  with  the  plan 
or  system,  then  he  would  not  be  held  to 
have  assumed  the  risk  of  continuing  in  the 
performance,  unless  the  danger  was  so  great 
and  imminent  that  no  one  but  a  reckless 
person  would  have  continued  at  the  work. 
Consolidated  Coal  Co.  v.  Shepherd,  220  III. 
123,  77  N.  E.  133. 

A  servant  cannot  be  said  to  be  guilty  of 
contributory  negligence  as  a  matter  of  law, 
in  going  into  a  mine  at  the  direction  of  the 
foreman,  simply  because  he  was  told  by  a 
third  person  in  the  presence  of  the  foreman 
that  the  mine  was  not  safe,  where  he  was 
immediately  told  by  the  foreman  to  go 
ahead,  that  everything  was  all  right.  Ala- 
bama Consol.  Coal  &  I.  Co.  v.  Heald  (Ala.) 
53  So.  162. 

Where  miners  left  a  room  because  of  the 
falling  of  something  from  overhead,  and 
were  ordered  back  by  the  foreman,  and  as- 
sured bv  him  that  there  was  no  further  dan- 
ger,  it  was  held  in  Tennessee  Coal,  Iron  &  R. 
Co.  V.  George,  101  Ala.  421,  49  So.  681, 
that  the  jury  might  find  that  the  foreman 
was  guilty  of  negligence  in  ordering  the 
men  back  to  work  without  first  ascertaining 
that  there  was  no  more  danger. 

Where  a  superintendent  had  told  a  laborer 
in  a  quarry  that  a  certain  hole  was  not 
loaded,  when  in  fact  it  was,  and  the  laborer 
was  injured  in  attempting  to  drill  out  the 
hole,  it  was  held  in  Lane  Bros.  v.  Bott,  104 
Va.  615,  52  S.  E.  259,  that  the  plaintiff  was 
not  guilty  of  contributory  negligence.  The 
court  said:  "The  superintendent  had  lulled 
the  defendant  in  error  into  a  delusive  sense 
of  securitv  bv  the  false  statement  that  the 
hole  was  unloaded,  and  he  had  a  right  to 
rely  upon  that  assurance  without  employ- 
ing precantions  wliicli  ordinary  prudence 
might  otherwise  have  suggested." 
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colaborer  was  still  digging  at  the  sand  from 
the  same  place  and  throwing  it  into  his  own 
wheelbarrow.  After  I  got  through,  I  turned 
right  around  like  this,  and  I  catched  the 
handles  of  the  wheelbarrow,  and  lifted  it 
up  to  run  away  with  it,  and  the  crash 
came  right  down  on  me.  The  frozen  sand 
came  down  from  this  overhead,  hanging 
over.  This  hung  over  probably  3  or  4  or 
5  feet."  The  trial  judge  directed  a  verdict 
for  the  defendants  upon  the  ground  that 
plaintiff  assumed  the  risk,  and  plaintiff 
brings  the  record  to  this  court  for  review 
upon    writ   of   error. 

We  think  that  the  case  is  distinguishable 
from  Toomey  v.  Eureka  Iron  &  Steel  Works, 
89  Mich.  249,  60  N.  W.  850 ;  Livingstone  v. 
Saginaw  Plate  Glass  Co.  146  Mich.  236,  109 
N.  W.  431;  and  other  Michigan  cases  cited 


by  counsel  for  defendants,  in  that,  in  the 
case  at  bar,  defendants'  vice  principal  ve- 
hemently and  with  oaths  ordered  plaintiff 
to  do  the  work,  on  pain  of  losing  his  job, 
and  at  the  same  time  informed  him  sub- 
stantially  that  he  had  been  up  on  top  of  the 
sand  pile,  and  tested  its  safety,  and  that 
it  was  actually  safe.  This  is  more  than  the 
mere  expression  of  an  opinion,  or  than  a 
statement  apparently  based  upon  facta 
equally  open  to  plaintiff's  visual  obssrva- 
tion.  if  was  a  representation  that  tiie  su- 
perintendent had  actually  gone  upon  the 
sand  pile,  tested  it,  and  found,  as  a  matter 
of  fact,  that  it  was  safe.  We  do  not  think 
it  can  be  said,  as  a  matter  of  law,  that  the 
plaintiff  assumed  the  risk  under  such  cir- 
cumstances in  obeying  the  orders  for  a  rea- 
sonable time.     Throughout  the  trial  of  the 


Where  a  servant  at  work  in  a  quarry  re- 
fused to  assume  the  risk  of  the  presence  of 
explosives  in  the  stone,  and  was  only  in- 
duced to  continue  his  work  by  positive  or- 
ders coupled  with  authoritative  assurance 
that  his  apprehension  of  danger  was  ground- 
less, it  was  held  in  Di  Stefeno  y.  Pcekskill 
Lighting  &  R.  Co.  107  App.  Div.  293,  95  N. 
Y.  Supp.  379,  that  the  plaintiff  could  not  be 
logically  regarded  as  having  assumed  the 
risk  of  such   danger. 

Where  a  complaint  alleging  that  the 
plaintiff's  intestate,  a  boy  sixteen  years  of 
age,  was  sent  by  the  defendant,  his  employer, 
to  work  at  the  foot  of  a  vertical  wall  of 
clay  about  60  feet  high,  which  had  near  the 
top  thereof  an  overhanging  face  of  clay 
and  earth  ^vhich  had  several  fissures  running 
through  it,  and  was  in  danger  of  falling 
any  moment,  and,  upon  the  defendant's  at- 
tention being  called  to  the  danger,  the  plain- 
tiff's intestate  was  assured  that  it  was  safe 
for  him  to  work  under,  and  he  was  directed 
so  to  do,  it  was  held  in  Baccelli  v.  New 
England  Brick  Co.  338  App.  Div.  650,  322 
N.  Y.  Supp.  866,  that  the  complaint  stated 
a  cause  of  action,  for  it  could  not  be  said, 
as  a  matter  of  law,  either  that  the  servant 
was  guilty  of  contributory  negligence,  or 
that  he  assumed  the  risk  of  the  injuries. 

A  servant  directed  by  his  master  to  shovel 
dirt  in  a  trench  does  not  assume  the  risk 
of  working  in  a  confined  space  near  a  serv- 
ant using  a  pick,  where  the  servant  had  com- 
plained to  the  master,  and  been  ordered  to 
go  ahead  upon  an  assurance  that  the  master 
would  protect  him  against  all  injury  by 
reason  of  obeying  the  command.  Manks  v, 
Moore,  108  Minn.  284,  322  N.  W.  6. 

Where  the  servant  was  injured  while  oil- 
ing machinery  while  in  motion,  at  the  com- 
mand of  the  foreman,  who  assured  him  that 
there  was  no  danger,  it  was  held  in  Southern 
Cotton  Oil  Co.  V.  Spotts,  77  Ark.  458,  92 
S.  W.  249,  that  an  instruction  that  the 
servant  "is  chargeable  with  knowledge  of 
such  dangers  as  he  might  have  known  and 
comprehended  by  the  exercise  of  ordinary 
rare"  was  improper,  because  ignoring  the 
fact  that  he  was  acting  under  '*x>mn)ands 
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in  the  face  of  a  danger  not  incident  to  the 
service. 

A  seaman  cannot  be  held  to  have  assumed 
the  risks  of  attaching  a  towline  to  the  main- 
mast, when  he  has  declared  that  he  would 
not  go  if  the  mainmast  was  so  used,  and 
had  been  assured  by  the  mate  that  a  change 
would  be  made.  Keating  v.  Pacific  Steam 
Whaling  Co.  21  Wash.  415,  58  Pac.  224. 

An  inexperienced  lineman  does  not  neces- 
sarily assume  the  risk  of  a  pole  falling,  due 
to  lack  of  guying,  although  he  was  appre- 
hensive of  danger  if  the  pole  was  not  guyed, 
where  he  had  complaineKl  of  the  danger  to 
the  foreman,  and,  with  an  assurance  of 
safety,  was  ordered  to  proceed  with  his 
work.  Lord  v.  Wakefield,  185  Mass.  214, 
70  N.  E.   123. 

An  assurance  by  a  superintendent  that  a 
dark  bin  in  which  the  servant  was  at  work 
was  safe,  and  a  direction  to  him  to  go  into 
it,  justifies  a  finding  that  the  servant  was 
acting  with  due  care  in  going  into  it  with- 
out examination.  O'Brien  v.  Nute-Hallett 
Co.  177  Mass.  422,  59  N.  E.  65. 

A  servant  does  not  assume  the  risk  of 
injury  from  the  negligence  of  a  fellow  serv- 
ant, where  he  had  complained  of  such  negli- 
gence, and  been  told  to  go  to  his  work,  as 
everything  was  all  right.  La  Salle  County 
Carbon  Coal  Co.  v.  Offergeld,  104  111,  App. 
494. 

A  servant  cannot  be  deemed  guilty  of  con- 
tributory negligence  in  failing  to  make  cer- 
tain repairs  for  liis  own  safety,  where,  upon 
offering  to  do  so,  the  foreman  ordered  him 
not  to.  as  he  himself  would  attend  to 
that.  Miller  v.  White  Bronze  Monument  Co. 
141   Iowa,  701,  318  N.  W.  518. 

A  servant  has  the  right  to  rely  upon  the 
safety  of  an  appliance  selected  and  a[d justed 
by  the  master  himself,  accompanied  with  as- 
surances as  to  its  safety,  the  immediate 
placing  and  adjustment  having  been  made 
while  the  respondent  was  otherwise  engaged, 
and  he  being  immediately  thereafter  called 
to  action  at  that  place.  Sullivan  v.  R.  D? 
Wood  &  Co.  43  Wash.  259,  117  Am.  St.  Rep. 
1047,  86  Pac.  629.  W.  M.  G. 
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case,  Mr.  Brcnnan  was  apparently  treated 
as   defendants'   superiutendent    and    repre- 
sentative.    And  no  claim  appears  to  have 
been  made  that  he  was  a  fellow  servant  of 
plaintiff.     The   trial     judge    charged     the 
jury:     "That,  for  the  purpose  of  this  case, 
Mr.  Brennan  stood,  upon  that  day,  toward 
the  plaintiff,  in  the  position  of  the  plaintiff's 
employer.     He  had  the  power  to  hire  and 
discharge  men  and  give  directions,  and  was 
in  control  over  them,  so  that  whatever  Mr. 
Brennan  did  upon  that  day  may  be  taken 
to  be  the  act  of  the  defendants  themselves." 
The  correctness  of  the  charge  in  this  re- 
spect is  not  called  in  question  by  counsel 
for  defendants,  and  in  my  opinion  the  rec- 
ord supports  it.    Plaintiff  testified:  "There 
were  five  of  us  wheeling  sand,  all  to  the 
same  place,  under  the  direction  of  Superin- 
tendent Brennan.    Superintendent  Brennan 
had  charge  of  the  cement  work  on  the  over- 
head crossing,  the  piers  and  abutments,  and 
parapet  walls  that  were  put  up  out  of  con- 
crete.    .    .    .    Mr.  Brennan  hired  me,  and 
he    paid    me.     .    .     .    Mr.    Brennan    had 
charge  of  the  carpenters,  and  he  directed 
them."     Mr.    Brennan    testified:    "I    don't 
know  that  Brown  claims  that  it  was  through 
my  carelessness  and  negligence  as  superin- 
tendent of  Lennane  that  he  was  injured.    I 
don't  think  so.    I  had  charge  of  400  or. 500 
men.     .    .     .    The  work  was  in  two  sepa- 
rate sections.    I  had  charge  of  the  concrete 
construction   work,   and    Mr.    Walker    had 
charge   of   the    grade    work,    and   when    I 
would  want  to  borrow  a  few  men,  I  would 
take  them  from  his  gang;  and,  if  he  wanted 
to  borrow  a  few  men,  he  would  take  them 
from  my  gang,  and  the  men  appear  on  both 
books.     Sometimes   they   might  appear   on 
this  for  forty- five  hours  or  on  Mr.  Walker's 
for  the  balance  of  the  date,  according  to  how 
we  kept  them,  but  the  majority  of  these  men 
were  with  me  from  the  day  I  commenced 
the  work  till  I  ended  it.     I  ended  it  some 
time  in  June,  if  I  am  not  mistaken.    I  went 
to  Des  Moines,  Iowa,  to  take  charge  of  a 
construction  job  there.     I  haven't  seen  any 
of  these  men  since  I  left.     I  hired  these 
men,   and  Mr.   Walker   hired   them.     If   I 
borrowed  men  from  Mr.  Walker,  I  had  the 
men  for  the  concreting.    I  had  the  men  for 
the  cement  construction.     They  left  it  en- 
tirely   to   me,   and   sometimes   they   would 
come  around  and  say,  *I  want  you  to  dis- 
charge a  man,'  and  I  had  to  go  under  their 
supervision." 

Judgment  reversed  and  new  trial  granted. 

Montgomery,    Moore,    and    McAlvay, 
JJ.,  concur. 

Hooker,  J.,  dissenting: 
This  case  should  be  ruled  by  that  of  Liv- 
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ingstone  v.  Saginaw  Plate  Glass  Co.,  unless 
the  fact  that  defendants'  superintendent 
commanded  plaintiff  to  go  into  a  place  of 
danger,  and  assured  him  of  its  safety,  dis- 
tinguished it  from  that  case  in  principle. 
The  plaintiff  in  the  present  case  was  a  man 
forty-six  years  old,  and  of  experience  in 
mechanics.  As  was  said  in  the  Livingstone 
Case:  "He  must  be  held  chargeable  with 
the  knowledge  that  a  sand  pile  lying  out 
of  doors  was  frozen,  and  that  digging  into 
such  a  pile  would  remove  the  support  from 
the  frozen  crust."  He  did  know  it,  and 
objected  to  working  under  it  for  that  rea- 
son; but  the  superintendent  told  him  it  was 
safe,  and  ordered  him  to  get  at  work,  and  he 
did  so.  There  is  nothing  to  indicate  that 
he  did  not  know  as  much  about  the  danger 
after  as  before.  See  Welch  v.  Brainard, 
108  Mich.  38,  66  N.  W.  667;  Ritzema  v. 
Valley  City  Brick  Co.  152  Mich.  75,  116 
N.  W.  705.  In  such  a' case  one  assumes  the 
risk  of  the  dangerous  employment  which  he 
undertakes.  Anderson  v.  Akeley  Lumber 
Co.  47  Minn.  128,  49  N.  W.  664 ;  Kean  V.  De- 
troit Copper  &  Brass  Rolling  Mills,  66  Mich. 
277,  11  Am.  St.  Rep.  492,  33  N.  W.  395; 
Soderstrom  v.  Holland-Emery  Lumber  Co. 
114  Mich.  83,  72  N.  W.  13;  Rohrabacher  v. 
Woodward,  124  Mich.  125,  82  N.  W.  797. 
These  cases  hold:  "One  cannot  continue  to 
operate  a  machine  which  he  knows  is  dan- 
gerous, simply  upon  the  assurance  of  his 
employer  that  it  is  not,  if  he  has  just  as 
much  knowledge  of  the  danger  ...  as 
his  principal  has."  See  also  Reese  v.  Clark, 
146  Pa.  465,  23  Atl.  246;  Perschke  v. 
Hencken,  44  N.  Y.  Supp.  265;  Linch  v. 
Sagamore  Mfg.  Co.  143  Mass.  206,  9  N.  £. 
728;  Kinzel  v.  Atlanta,  K.  &  N.  R.  Co.  69 
L.R.A.  757,  70  C.  C.  A.  73,  137  Fed.  491 ; 
Chicago  G.  W.  R.  Co.  v.  Crotty,  4  L.R.A. 
(N.S.)  832,  73  C.  C.  A.  147,  141  Fed.  913. 

There  is  another  reason  for  affirming  this 
judgment.  A  right  to  recover  was  and  is 
claimed  upon  the  theory  that  Brennan  was 
the  vice  principal  or  alter  ego  of  the  defend- 
ants. There  is  nothing  in  the  case  tending 
to  show  it.  The  testimony  of  plaintiff  was 
that  "there  were  five  of  us  wheeling  sand, 
all  to  the  same  place,  under  the  direction  of 
Superintendent  Brennan.  Superintendent 
Brennan  had  charge  of  the  cement  work  on 
the  overhead  crossing,  the  piers  and  abut- 
ments, and  parapet  walls  tliat  were  put  up 
out  of  concrete.  That  was  made  up  par- 
tially of  this  sand  and  crushed  stone  and 
cement  and  water.  Mr.  Brennan  hired  me, 
and  paid  me.  .  .  .  Brennan  had  shoveled 
about  two  thirds  of  the  wheelbarrow  full, 
and  I  shoveled  probably  three,  four,  five, 
or  probably  six  shovelfuls  of  sand  after 
that.  ...  1  don't  know  where  Mr. 
Brennan  was  when  this  happened,  probably 
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on  the  street.  I  know  Mr.  Walker,  and 
have  known  him  for  probably  sixteen  or 
eighteen  years.  lie  was  working  for  Len- 
nane  Brothers,  too.  Taking  his  word  for  it, 
he  was  manager."  Brennan  testified:  "1 
was  employed  by  Lennane  Brothers  in  1903 
and  in  1904,  building  the  Michigan  avenue 
subway  track  elevation,  where  they  were 
separating  the  grade  of  Michigan  avenue 
and  another  street,  Park  and  Lovett."  Dun- 
can testified:  '*!  had  been  working  for 
Lennane  Brothers  before  Mr.  Brown.  At 
that  job  that  he  went  down  to  see  Mr. 
Walker,  and  he  introduced  him  to  Mr. 
Brennan,  the  superintendent,  and  Mr.  Bren- 
nan gave  us  a  job  dumping  it  in  the  mixer, 
not  wheeling  it.  .  .  .  Mr.  Walker  went 
and  got  an  ambulance.  I  did  not  go  in  the 
ambulance.  .  ,  .  I  was  there  when  they 
took  him  out  to  the  ambulance.  I  helped 
to  fetch  him,  when  Dr.  Milligan  was  there. 
Mx.  Walker  sent  me  after  Dr.  Milligan.  Mr. 
Walker  was  working  for  Lennane.  When 
Mr.  Walker  came  down  there,  when  Mr. 
Brown  was  carried  in,  was  when  he  told  me. 
This  was  at  Brown's  house.  He  told  me  to 
go  and  get  the  physician.  I  went  over  to 
the  drug  store  to  see  if  I  could  find  out 
where  he  was.  He  was  not  home  in  the  of- 
fice, and  I  came  back  and  told  Mr.  W^alker 
that  I  could  not  find  him.  He  was  out, 
and  he  was  down  about  the  middle  of  the 
block  on  Congress  street  with  a  horse  and 
buggy,  and  we  happened  to  strike  him,  and 
then  we  called  him  in,  or  Mr.  Walker  did. 
Mr.  Walker  knew  him,  and  went  down.  Mr. 
Walker  brought  Dr.  Milligan.  ...  1 
knew  Mr.  Walker  had  sent  for  Dr.  Milligan 
to  come  and  see  him,  and  I  followed  his  in- 
structions. .  .  .  Brown  was  hired  just 
about  at  the  same  time  I  was.  Mr.  Bren- 
nan told  us  to  come  to  work  the  next 
morning.  .  .  .  We  went  up  there  to 
Lennane  Brothers  together  to  get  a  job. 
We  saw  Mr.  W^alker  first.  Mr.  Brown  had 
known  Mr.  Walker.  He  had  worked  for 
him.  Brown  is  a  stonecutter.  I  am  a 
stonecutter.  We  had  worked  in  the  same 
stone  yard.  Mr.  Walker  introduced  us  to 
Mr.  Brennan.  We  were  glad  to  get  any- 
thing we  could.  He  put  us  on  the  plat- 
form. .  .  .  Mr.  Walker  went  in  the 
ambulance,  but  I  went  ahead  of  him  to 
notify  the  sister.  Mr.  Walker  told  me  to 
go  and  notify  his  sister."  The  plaintiff  tes- 
tified further:  "1  worked  for  Walker.  1 
have  worked  on  two  streets  in  this  city  for 
Walker."  From  the  foregoing,  which  is  all 
of  the  testimony  that  we  have  found  upon 
the  subject,  it  is  inferable  that  defendants 
had  a  contract  for  erecting  overhead  cross- 
ings in  Detroit,  that  Walker  was  their 
manager,  and  that  Brennan  was  the  super-  I 
intendent  of  the  construction  of  the  cement 
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piers.  Nothing  indicates  that  he  had  gen- 
eral charge  of  defendants'  work,  or  that  he 
was  more  than  a  construction  boss,  and, 
if  so,  he  was  a  fellow  servant,  under  the 
rule  laid  down  in  many  cases.  Guest  v. 
Edison  Illuminating  Co.  150  Mich.  438,  114 
N.  W.  226;  Younggien  v.  I.  Steplicnson  Co. 
150  Mich.  488,  114  N.  W.  341;  Corey  v. 
Joliet  Bridge  &  Iron  Co.  151  Mich.  *558, 
115  N.  W.  737,  where  the  authorities  are 
collected.  If  it  can  be  said  that  the  testi- 
mony showB  that  Brennan  was  called  a 
superintendent,  it  does  not  follow  that  he 
was  a  vice  principal,  and  the  jury  sliould 
not  have  been  allowed  to  so  find  upon  this 
record.  It  would,  at  most,  have  been  a 
guess.  The  burden  of  proving  that  he  was 
a  vice  principal  was  upon  the  plaintiff,  and 
he  failed  to  prove  it,  the  evidence  being 
equally,  if  not  more,  consistent  with  the 
claim  that  he  was  a  fellow  servant. 
The  judgment  should  be  afiirmed. 

Grant,  Ch.  J.,  and  Ostrander,  J.,  con- 
cur. 

Petition  for  rehearing  denied. 
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Evidence  ^  homicide  —  character     of 
accused. 

1.  Upon  a  trial  of  a  chauffeur  for  homi- 
cide in  running  his  car  at  a  reckless  rate 
on  a  city  street,  and  striking  and  killing: 
a  pedestrian,  evidence  is  not  admissible  as 
to  the  reputation  of  accused  as  a  skilful 
chauffeur  and  careful  driver. 

Honilclde  ^  negligent  drivinsr  of  auto- 
mobile. 

2.  One  is  guilty  of  homicide  who,  with 
reckless  disregard  for  the  safety  of  others, 
so  negligently  drives  an  automobile  in  a 
public  street  as  to  strike  and  kill  a  pedes- 
trian. 

(July  12,  1910.) 


Note.  —  Homicide   by  negligent   opera^ 
tion  of  atitoniobile* 

Few  cases  involving  criminal  responsibil- 
ity for  homicide  by  the  negligent  operation 
of  automobiles  have  been  reported,  but  for 
the  principles  involved  in  such  cases,  see 
note  ''Npfjligent  homicide,"  in  61  L,R.A. 
277,  covering  criminal  homicide  resulting 
from  some  negligent  act  consisting  of  a 
breach  of  duty  owed  by  one  person  to  an- 
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1*PEAL  by  defendant  from  a  judgment 
J\  of  the  Superior  Court  for  Fairfield 
County  convicting  him  of  manslaugliter. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Nichols  C.  Downs  and  William 
H.  Conilcy.  Jr.,  for  appellant: 

Evidence  of  the  defendant's  good  char- 
acter as  a  careful  driver  of  motor  vehicles 
was  admissible. 

People  V.  Garbutt,  17  Mich.  26,  97  Am. 
Dec.  162;  Save  v.  State,  50  Tex.  Grim.  Rep. 
569,  99  S.  \V.  551;  People  v.  Casey,  53  Cal. 
360;  State  v.  Kinley,  43  Iowa,  294;  Wig- 
more,  Ev.  §  59. 

The  unlawful  act  relied  upon  must  be 
malum  in  se,  and  not  merely  malum  pro- 
hibitum. 


People  V.  Pearne,  118  Cal.  154,  50  Pac. 
376;  Com.  V.  Adams,  114  Mass.  323,  19  Am. 
Rep.  362;  Estell  v.  State,  b\  X.  J.  L.  182, 
17  Atl.  118,  8  Am.  Crim.  Rep.  514. 

Mr.  Stiles  Judson,  for  the  State: 

Evidence  of  the  reputation  of  defendant 
as  a  careful  driver  of  an  automobile  is  not 
admissible  in  his  behalf  in  a  prosecution 
for  manslaughter,  arising  from  his  alleged 
reckless  driving  of  an  automobile. 

State  v.  Jerome,  33  Conn.  205;  Morris  v. 
East  Haven,  41  Conn.  252;  Budd  v.  Meriden 
Electric  R.  Co.  69  Conn.  286,  37  Atl.  683; 
Bassett  v.  Shares,  63  Conn.  39,  27  Atl. 
421;  Laufer  v.  Bridgeport  Traction  Co.  68 
Conn.  475,  37  L.R.A.  533,  37  Atl.  379;  Me 
Donald  v.  Savoy,  110  Mass.  49;  Chase  v. 
Maine  C.  R.   Co.  77   Me.   62,  52  Am.  Rep. 


other  or  to  the  public,  not  constituting  a 
crime  or  misdemeanor,  or,  if  made  criminal 
by  statute  because  of  tlie  serious  conse- 
ijuences  liable  to  flow  therefrom,  not  in- 
herently criminal. 

And  see  also  subject  note  "Homicide  by 
misadventure,"  in  3  L.R.A.  (N.S.)  1153,  for 
cases  of  accidental  killing  of  another  when 
the  slayer  is  doing  a  lawful  act,  unaccom- 
panied by  any  careless  or  reckless  conduct. 

Upon  the  principles  set  forth  in  the  note 
first  above  cited,  it  was  held  in  State  v. 
Campbell,  82  Conn.  671,  74  Atl.  927,  as  in 
State  v.  Goetz,  citing  that  case  as  author- 
it\*,  that  one  is  guilty  of  criminal  homicide, 
who,  with  reckless  disregard  for  the  safety 
of  others,  so  negligently  drives  an  automo- 
bile in  a  public  street  as  to  strike  and  kill 
or  fatally  injure  a  pedestrian.  In  this 
case,  it  appeared  that  defendant,  early  in 
the  afternoon,  while  driving  a  heavy  tour- 
ing car  along  a  much-traveled  business 
street  in  a  city,  at  an  excessive  rate  of 
speed,  as  he  approached  a  crossing,  saw  de- 
ceased either  on  the  curb  or  just  leaving 
it  to  cross  the  roadway,  and  sounded  his 
automobile  horn.  Deceased,  when  the  horn 
was  blown,  jumped  as  though  startled  or 
frightened,  and  ran  in  the  same  direction 
across  the  street  as  he  had  been  going, 
whereupon  defendant,  without  attempting 
to  stop  or  to  diminish  his  speed,  turned 
his  automobile  slightly  to  the  left,  so  that 
each  was  apparently  endeavoring  to  pass 
ahead  of  the  other.  The  automobile  struck 
deceajied,  and  so  injured  him  that  he  died 
the  following  day.  Under  these  circum- 
stances, it  was  further  held  tliat  contribu- 
tory negligence  of  the  injured  person,  as 
«iueh,  is  no  defense  in  a  criminal  prosecu- 
tion for  the  homicide,  as  it  might  be  in  a 
civil  action.  The  state  must  clearly  show 
that  the  decedent's  death  was  the  direct  re- 
«alt  of  the  defendant's  negligence,  and  evi- 
dence of  tl:e  injured  person's  conduct  is 
material  as  bearing  upon  the  question  of 
such  negligence  of  the  acciisod;  Imt  if  tlie 
culpable  negligence  of  the  afcusod  was  the 
eause  of  the  deatli,  tlie  accused  is  respon- 
sible under  the  criminal  law,  whether  de 
<'ease<l's  failure  to  use  due  care  contnbut- 
30  L.R.A.  (X.S.) 


ed  to  his  injury  or  not.  It  is  a  question  for 
the  jury  to  decide  upon  the  evidence,  what 
the  accused,  under  the  circumstances  in 
which  he  was  placed,  might  reasonably 
have  assumed  would  he  the  conduct  of  tlie 
deceased,  and  what  inferences  he  might  have 
t)een  justified  in  drawing  from  the  actions 
of  the  deceased,  and  the  jury  should  judge 
the  accused's  conduct  by  the  situation  and 
circumstances  as  they  appeared  to  him  at 
the  time. 

So,  in  People  v.  Scanlon,  infra,  the  court 
incidentally  said,  in  discussing  the. evidence 
in  that  case,  that  "possibly  the  jerking  of 
the  horse  was  also  an  element  which  con- 
tributed to  the  accident,  but  that  would  not 
relieve  the  defendants  if  the  defendants' 
negligence  were  the  proximate  and  efiicient 
cause  thereof." 

If  the  unlawful  act  of  defendant  in  run- 
ning his  automobile  at  an  excessive  rate 
of  sj)eed,  at  and  before  the  time  when  de- 
ceased placed  himself  in  a  position  of  dan- 
ger, renders  ineffectual  his  later  best  ef- 
forts to  avoid  collision,  he  is  not  entitled 
to  an  acquittal  merely  because  he  used 
such  best  efforts  when  the  danger  became 
imminent,  and  it  was  too  late  to  avert  it. 
State   v.   Campbell,   supra. 

One  driving  a  large  automobile  along  a 
much-traveled  business  street  in  a  citv 
has  no  right  to  assume  that  there  will  be 
no  one  else  upon  the  highway  who  may  be 
injured  if  lie  drives  his  automobile  at  an 
excessive  speed.     Ibid. 

Where  an  automobile  driver  on  trial  for 
negligent  homicide  requests  the  court  to 
state  to  the  jury  the  provisions  of  a  sec- 
tion of  the  automobile  act  forbidding  ex- 
cessive speed  and  stating  what  shall  be 
prima  facie  evidence  thereof  as  applicable 
to  the  question  of  what  was  an  unlawful 
and  dangerous  rate  of  speed,  it  is  not  error 
for  the  court  also  to  read  a  section  provid- 
ing thnt  "upon  nproaching  any  person  walk- 
ing in  the  traveled  portion  of  any  highway, 
and  also  in  passing  such  person, 
tlie  person  operating  a  motor  ve- 
hicle shall  have  the  same  under  control, 
and  shall  reduce  its  speed,"  and  to  explain 
to  the  jury  the  meaning  and  effect  thereof 


4C0 


CONNECTICUT  SUPREME  COURT  OF  ERRORS. 


July, 


744;  Elliot  v.  Chicago,  M.  &  St.  P.  R.  Co. 
6  Dak.  523,  3  L.R.A.  363,  41  N.  W.  768; 
21  C^c.  Law  &  Proc.  p.  906,  note  85;  12  Cyc. 
Law  &  Proc.  p.  413,  note  37. 

The  defendant  was  properly  convicted  of 
involuntary   manslaughter. 

21  Cyc.  Law  &  Proc.  pp.  760,  761,  765, 
766;  21  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp. 
189,  190;  People  v.  Pearne,  118  Cal.  154,  50 
Pac.  376;  Lee  v.  State,  1  Coldw.  63;  Belk 
V.  People,  125  III.  584,  17  N.  E.  744,  8  Am. 


Criin.  Rnj).  507;  Kstell  v.  Stale,  51  N.  ,1. 
L.  182,  17  Atl.  118,  8  Am.  Crim.  Rep.  514; 
State  V.  Stentz,  33  Wash.  444,  74  Pac.  588 ; 
State  V.  Underhill,  6  Penn.  (Del,)  491,  69 
Atl.  880;  Com.  v.  Couch,  62  Ky.  L.  Rep. 
638,  16  L.R.A.(N.S.)  327,  108  S.  W.  830; 
Bruner  v.  State,  68  Ind.  159;  R.  v.  Mur- 
ray, 5  Cox,  C.  C.  609;  R.  v.  Dalloway, 
2  Cox,  C.  C.  273;  Clark,  Crim.  Law,  pp.  173- 
175. 
The    court    properly    charged    as    to    the 


as  applicable  to  the  same  question,  in  case 
the  jury  should  find  that  the  accused  was 
passing  deceased  when  the  latter  was  walk- 
ing in^the  traveled  portion  of  the  highway, 
if  further  instructions  are  given  under 
which  the  jury  must,  before  finding  a  ver- 
dict of  guilty,  find  that  deceased's  death 
was  the  direct  result  of  the  gross  careless- 
ness of  the  defendant.    Ibid. 

On  the  trial  of  an  automobile  driver  for 
negligent  homicide,  questions  are  properly 
excluded  which  are  asked  of  the  defendant 
for  the  manifest  purpose  of  enabling  him  to 
say  in  effect  that  he  did  his  best  to  avoid 
the  collision,  as  such  an  answer  would  have 
been  merely  the  expression  of  his  opinion 
upon  a  question  which  it  was  the  province 
01  the  jury  to  determine.     Ibid. 

Under  a  statute  making  the  killing  of  a 
liuman  being  by  the  act,  procurement,  of 
culpable  negligence  of  another,  under  certain 
circumstances,  manslaughter  in  the  fourth 
degree,  an  information  predicated  upon  the 
negligent  use  and  operation  of  an  automo- 
bile is  sufficient,  if  it  charges  that  defend- 
ant, being  in  charge  and  control  of,  and  op- 
erating and  managing,  a  certain  automo- 
bile, carelessly,  recklessly,  and  with  culpable 
negli^nce  operated  and  propelled  this  au- 
tomobile upon  and  along  a  public  street 
In  a  city,  at  and  upon  deceased,  etc.,  in- 
flicting wounds  and  bruises  upon  her,  by 
reason  of  such  carelessness,  recklessness,  and 
culpable  negligence,  etc.,  from  which  wounds 
and  bruises  she  died.  It  is  not  essential 
that  the  information  set  out  in  detail  in 
what  such  recklessness  and  culpable  negli- 
gence consists.  State  v.  Watson,  216  Mo. 
420,  115  S.  W.  1011. 

In  that  case,  deceased,  a  girl  twelve  years 
old,  while  crossing  an  asphalt-paved  street, 
about  10  o'clock  at  night,  at  a  street  cross- 
ing where  the  view  was  unobstructed  and 
lights  were  going,  was  struick,  knocked 
down,  and  run  over  by  an  automobile  driv- 
en by  defendant,  and  being  run  at  a  careless 
and  reckless  speed.  The  court  said:  "In- 
dividuals, as  well  as  corporations,  in  the 
use  and  operation  of  dangerous  machines, 
should  have  a  due  regard  to  the  preserva- 
tions of  the  rights  of  the  public  in  the 
use  of  the  public  streets,  as  well  as  the 
protection  of  persons  using  such  streets, 
from  injury,  and  if  they  fail  in  this,  and 
should,  m  the  operation  of  a  vehicle  which 
is  always  attended  with  more  or  less  danger, 
negligentlv,  carelessly,  and  recklessly  de- 
30  L.R.A."^(N.S.) 


stroy  human  life,  it  is  but  in  keeping 
with  the  proper  and  impartial  administra* 
tion  of  justice  that  the  penalties  should 
be  suffered  for  the  commission  of  such 
acts."    Ibid. 

And  it  was  also  held,  in  this  case,  that 
in  a  prosecution  for  homicide  by  negligent 
operation  of  an  automobile,  the  rate  of 
speed  at  which  the  automobile  was  running 
is  not  matter  exclusively  for  the  testimony 
of  experts,  but  witnesses  who,  at  least, 
know  what  an  automobile  is,  and  have  seen 
them  operated,  may  give  their  opinion  as 
to  the  rate  of  speed,  and  the  weight  to 
which  such  opinions  are  entitled  is  a  mat- 
ter for  the  jury.     Ibid. 

In  People  v.  Scanlon,  132  App.  Div.  528, 
117  N.  Y.  Supp.  57,  where  defenaants,  while 
running  an  automobile  on  a  public  high- 
way, in  attempting  to  pass  a  buggy,  ran 
into  it,  and  caused  the  death  of  a  boy  rid- 
ing therein,  it  was  held  that  driving  a  motor 
vehicle  at  a  rate  prohibited  by  law  is 
evidence  of  negligence,  and  on  a  trial  for 
homicide  by  the  negligent  operation  of  an 
automobile,  where  there  is  testimony  in  the 
case  that  the  automobile  was  running  at 
the  rate  of  25  miles  per  hour,  it  was  not 
error  for  the  judge  in  his  charge  to  the 
jury  to  call  attention  to  the  motor  vehicle 
law  which  prohibited  a  person  operating 
a  motor  vehicle  at  a  greater  speed  than  20 
miles  per  hour.  The  court  said:  "With  a 
heavy  machine  weighing  from  three  to  four 
thousand  pounds,  going  at  a  rate  of  25 
miles  an  hour,  it  is  indefensible  negligence 
to  attempt  to  pass  a  buggy  within  a  few 
inches." 

But  upon  a  joint  indictment  of  the  own- 
er of  an  automobile  and  the  chauffeur,  for 
manslaughter  committed  by  striking  a  bug- 
gy which  they  were  attempting  to  pass 
upon  a  public  highway,  and  thereby  throw- 
ing out  and  causing  the  death  of  a  boy 
riding  therein,  although  the  evidence  sus- 
tains the  conviction  of  the  chauffeur,  who 
was  driving  the  car,  the  conviction  of  the 
owner,  who  was  riding  in  the  car  at  the 
time  of  the  collision,  but  waa  not  running 
the  machine,  and  was  only  in  general  con- 
trol of  the  chauffeur,  and  could  not  have 
done  anything  to  prevent  the  collision,  is 
not  justified,  where  there  is  no  evidence 
that  it  was  the  habit  of  the  chauffeur  to 
run  dangerously  close  to  other  vehicles  in 
passing,  to  the  knowledge  of  the  owner, 
without  correction.    Ibid.  A.  C.  W. 
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unlawfulness  of  operating  motor  vehicles 
upon  public  highways  at  a  dangerous  rate 
of  speed  at  the  time  in  question. 

Irwin  V.  Judge,  81  Conn.  492,  71  Atl. 
672. 

Hall,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  information  charges  the  defendant 
with  manslaughter  in  having  wilfully  and 
feloniously  assaulted  and  killed  one  Sarah 
Howe,  at  Stamford,  on  the  9th  day  of 
January,  1909,  by  running  over  her  with  an 
automobile  to  which  he  pleaded  not  guilty. 

The  state  claimed  to  have  proved  these 
facts:  At  about  7  o'clock  in  the  evening 
of  the  day  alleged,  the  deceased,  her  daugli- 
ter,  and  another  person  were  standing  at  a 
place  lighted  by  a  street  lamp,  upon  a 
crosswalk,  on  the  north  side  of  the  trolley 
track  on  Main  street,  which  runs  east  and 
west  in  the  city  of  Stamford,  waiting  for  a 
westerly  bound  trolley  car.  The  accused, 
who  is  a  chauffeur,  was  upon  a  pleasure 
trip  in  company  with  another  person,  and 
was  driving  or  coasting  an  automobile  at 
a  reckless  and  dangerous  rate  of  speed  down 
a  hill  on  Main  street  on  the  north  side  of 
said  street,  and  going  in  a  westerly  direction. 
He  saw  the  deceased  and  £he  persons  with 
her,  and  believed  they  were  waiting  for 
the  westerly  bound  trolley  car  which  he  had 
just  passed;  and  in  order  to  pass  them,  he, 
without  reducing  his  speed,  turned  his  auto- 
mobile southerly  and  upon  the  trolley  track, 
when  the  accused  and  her  daughter,  alarmed 
and  confused  by  the  rapidly  approaching 
car  and  its  glaring  headlights,  endeavored 
to  cross  the  tracks  to  the  south.  The  ac- 
cused observing  this  movement  of  the  de- 
ceased and  her  daughter,  turned  his  car 
sharply  to  the  left,  endeavoring,  as  he  said, 
"to  beat  them  out,"  when  his  car  skidded 
along  the  track,  and  turned  about  and  over- 
turned, striking  the  deceased  and  her  daugh- 
ter, and  throwing  the  deceased  forward  some 
40  feet  and  causing  her  death.  The  ac- 
cused claimed  to  have  proved  that  he  was 
running  down  the  hill  from  18  to  20  miles 
an  hour;  that  he  turned  his  car  to  the  left 
when  he  observed  the  deceased  and  those 
with  her,  because  it  was  apparent  that  there 
was  not  sufficient  room  between  them  and 
the  gutter  to  enable  him  to  pass  on  the 
right;  that  Mrs.  Howe  and  her  daughter 
suddenly  ran  toward  the  south  when  the 
automobile  was  within  10  feet  of  the  cross- 
walk, and  that  he  thereupon  turned  sharp- 
ly to  the  south,  and  applied  the  emergency 
brake;  that  he  exercised  his  best  judgment 
in  attempting  to  avoid  hitting  them,  and 
that  the  course  which  he  pursued  was  the 
most  prudent  one  which  he  could  have  taken 
under  the  circumstances. 
30  L.R.A.(N.S.) 


Upon  the  trial  the  defendant's  counsel 
asked  of  several  witnesses  called  by  defend- 
ant, what  the  character  and  reputation  of 
the  accused  was  as  an  automobile  driver, 
and  whether  he  was  a  careful  driver.  These 
questions  were  excluded  upon  the  state's 
objection,  but  these  witnesses  were  .per- 
mitted to  testify  to  the  general  good  char- 
acter, reputation,  and  habits  of  the  accused. 
The  exclusion  of  these  inquiries  is  among 
the  reasons  of  appeal. 

It  is  apparent  from  the  language  of  the 
charge  that  the  accused  was  permitted  to 
testify  to  his  experience  and  ability  as  a 
chauffeur,  and  that  the  state  offered  no  evi- 
dence upon  these  subjects.  'But  evidence  of 
his  reputation  as  a  skilful  chauffeur,  or 
that  he  was  considered  to  be  a  careful  driver 
by  those  who  had  ridden  with  him,  was  in- 
admissible. Confessedly  the  accused  was 
driving  or  running  down  the  hill  at  some 
20  miles  an  hour.  Apparently  he  did  not 
attempt  to  slacken  his  speed  when  he  first 
saw  the  deceased  upon  the  crosswalk  on  the 
same  side  of  the  trolley  track  upon  which 
he  was  driving,  nor  until  he  was  within  10 
feet  of  the  crosswalk,  and  the  accused  had 
suddenly  run  toward  the  south  and  upon 
the  track.  Apparently  his  principal  claim 
was  that  it  was  the  negligence  of  the  de- 
ceased, and  not  his  own,  which  caused  the 
accident.  Clearly,  his  car  was  going  so 
rapidly  when  he  was  within  10  feet  of  the 
crosswalk  that  he  could  not  stop  it  quickly 
enough  to  prevent  running  upon  the  people 
whom  he  had  seen  on  the  crosswalk  when 
he  was  at  a  distance  of  about  250  feet  from 
them.  That  the  accused  had  theretofore 
had  the  reputation  of  being  a  careful  driver, 
and  had  been  so  regarded  by  those  who  had 
ridden  with  him,  did  not  tend  to  prove  that 
he  was  not  guilty  of  gross  negligence  in  con- 
tinuing to  drive  his  car  at  the  speed  at 
which  he  did  after  he  first  saw  the  de- 
ceased on  the  crosswalk,  nor  excuse  such 
action.  Morris  v.  East  Haven,  41  Conn. 
252 ;  Bassett  v.  Shares,  63  Conn.  39,  46,  27 
Atl.  421;  Laufer  v.  Bridgeport  Traction 
Co.  68  Conn.  475,  37  L.R.A.  633,  37  Atl. 
379;  Budd  v.  Meriden  Electric  R.  Co.  69 
Conn.  272,  37  Atl.  683. 

The  accused  complains  of  the  following 
language  of  the  court  in  its  charge  to  the 
jury:  "Unlawfulness  is,  of  course,  an  es- 
sential element  of  all  manslaughter.  Where 
one  assaults  or  attacks  another  without  in- 
tending to  kill,  and  causes  the  other's  death, 
the  killing,  though  unintentional,  is  unlaw- 
ful, because  of  the  unlawful  act  which  pro- 
duced it.  The  same  would  be  true  even  if 
the  act  which  produced  the  death  was  not 
consciously  directed  against  him  or  her 
whose  death  resulted,  if  the  act  was  in  itself 
unlawful.    So  it  is  a  general  principle  that 
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one  who,  without  intention  to  take  life] 
causes  the  death  of  another  by  his  own  un- 
lawful act,  is  criminally  responsible  for 
the  killing.  It  is  a  sufhciently  accurate 
statement  for  any  purpose  of  yours  to  say 
that  when  one  causes  the  death  of  another 
without  an  intention  to  take  life,  and  while 
engaged  in  doing  some  act  in  itself  unlaw- 
ful, the  killing  will  be  manslaughter. 
.  .  .  At  the  time  in  question  it  was  un- 
lawful for  any  person  to  operate  a  motor 
vehicle  in  any  public  highway  of  this  state 
recklessly  or  at  a  rate  of  speed  greater 
than  was  reasonable  and  proper  having  re- 
gard to  the  width,  trafTic,  and  use  of  such 
highway,  or  to  operate  such  motor  vehicle 
so  as  to  endanger  the  life  or  limb  of  any 
person." 

This  is  but  a  small  part  of  the  charge 
given.  The  court  clearly  instructed  the  jury 
that  the  case  of  the  state  rested  upon  the 
claim  "that  the  defendant  at  the  time  and 
place  in  question,  in  the  operation  of  a 
motor  vehicle, — an  automobile, — was  guilty 
of  criminal  negligence  which  caused  or  re- 
sulted in  the  death  of  Sarah  Howe."  "You 
will  observe,"  said  the  court,  "the  expres- 
sion *criminal  negligence,'  which  is  reckless- 
ness of  conduct,  gross  or  wanton  careless- 
ness or  negligence.  .  .  .  'Gross  negli- 
gence* imports  a  thoughtless  disregard  of 
consequences.  .  .  .  'Wantonness,'  in  re- 
si)ect  to  human  conduct,  is  doing  a  thing 
recklessly  without  regard  to  property  or  the 
rights  of  others."  The  court  further  said  to 
the  jury:  "Do  all  the  circumstances  estab- 
lish beyond  a  reasonable  doubt  a  degree  of 
carelessness  amounting  in  itself  to  a  culpable 
disregard  of  the  rights  and  safety  of  others 'f 
If  they  do,  they  establish  criminal  negli- 
gence. If  they  do  not,  the  homicide  with 
which  you  are  dealing  is  one  that  the  law 
excuses  as  a  misadventure.  .  .  .  Now, 
your  ultimate  inquiry  will  be.  Was  the  de- 
fendant criminally  negligent,  and  if  so,  did 
his  criminal  negligence  cause  the  death  of 
Mrs.  Sarah  Howe?  If  you  are  not  satis- 
fied beyond  a  reasonable  doubt  that  the  de- 
fendant at  the  time  and  place  in  question 
was  criminally  negligent  in  his  conduct  in 
the  management  of  his  auto  car,  and  also 
that  such  negligence  caused  the  death  of 
Mrs.  Howe  as  charged,  you  should  acquit 
him." 

The  accused  has  no  occasion  to  complain 
of  the  charge.  It  clearly  required  the  jury, 
in  order  to  convict,  to  find  beyond  a  reason- 
able doubt  that  the  accused,  with  reckless 
disregard  for  the  safety  of  others,  so  negli- 
gently drove  an  automobile  in  a  public 
street  as  to  cause  the  death  of  Mrs.  Howe. 
One  who  does  sucli  an  act  is  not  only  liable 
civilly  in  damages  (Irwin  v.  Judiro.  SI 
Conn.  492-501,  71  Atl.  572),  but  is  guilty 
30  L,R.A.(N.S.) 


of  criminal  homicide.    State  v.  Campbell,  82 
Conn.  G71,  677,  74  Atl.  927. 
There  is  no  error. 

The  other  Judges  concur. 
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J.  T.  rUTCH,  Impleaded,  etc.,  Plflf.  in  Err., 

V. 

J.  L.  BOHANNON. 

(134  Ga.  313,  67  S.  E.  814.) 

F**rry  —  operation. 

1.  Where  one  employs  a  flatboat  or  other 
means  of  transporting  his  employees  and 
his  wagons  and  teams  across  a  stream,  to 
and  from  his  sawmill,  and  does  not  trans- 
port any  part  of  the  public  for  hire  or  com- 
pensation, he  is  not  engaged  in  operating  a 
ferry. 

Same  ^  pubHc  ^  infringement  —  per- 
sonal conveyance. 

2.  Where  one  employs  a  flatboat  or  other 
vessel,  not  for  the  purpose  of  conveying  any 
part  of  the  publie  or  freight  for  hire,  but 
for  the  purposes  indicated  in  the  preced- 
ing keadnote,  he  does  not  infringe  upon  or 
violate  the  rights  of  the  owner  of  a  public 
ferry,  though  the  right  of  the  latter  to 
maintain  and  operate  a  ferry  is  exclusive, 
and  territorially  extends  beyond  the  point 
at  which  the  former  keeps  and  maintains  a 
flatboat  or  other  means  for  the  purpose  of 
conveying  his  employees  and  teams  across 
the  stream. 

(April  13,  1910.) 

ITeadnotes  by  Becec,  J, 

Note,  ^  What  amounts  to   interference 
with  ferry  franchise. 

The  early  crises  upon  this  question  will 
be  found  in  the  note  to  Sistersville  Ferry 
Co.  V.  Russell,  59  L.R.A.  513,  and  only  castas 
decided  since  tlie  writing  of  that  note  are 
here  covered.  Cases  passing  merely  on  the 
question  of  the  exclusiveness  of  ferry  fran- 
chises are  not  witliin  the  scope  of  this  note. 

A  statute  forbidding  the  establishment 
of  a  ferry  within  a  mile  of  an  existing  ferry 
M*as  held  to  be  violated  where  merchants, 
carrying  on  a  store  within  a  mile  of  a  ferry, 
operated  a  skiff  whereby  persons  were  car- 
ried across  the  river,  the  skill'  being  run  by 
an  employee  of  tlie  merchants,  and  it  ap- 
pearing that  persons  who  purchased  goods 
at  their  store  were  given  tickets  for  the 
price  of  the  ferrying,  which  tickets  were 
delivered  to  the  operator  of  the  skiff,  who. 
in  turn,  gave  them  to  the  merchants,  and 
received  the  coin])ensation.  Hatten  v.  Tur- 
man,  123  Ky.  844,  97  S.  W.  770.  Petition 
for  reliearing  overruled  in  123  Kv.  8.31,  98 
S.  W.  1000. 

So.  a  statute  providing  that  if  any  per- 
son shall  keep  any  ferry  over  any  navigable 
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17*  RROR  to  the  Ruparior  Court  for  Wilcox 
J  County  to  review  a  judgment  in  plain- 
tiffs favor  as  to  defendant  Futch  in  a  suit 
to  enjoin  the  operation  of  a  certain  alleged 
ferry  which  was  alleged  to  infringe  plain- 
tiff's ferry  rights.    Modified. 

The  facts  are  stated  in  the  opinion. 

Mr.  M.  B.  Cannon  for  plaintiff  in  error. 

Mr.  E.  H.  Williams  for  defendant  in 
error. 

Beck,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff  filed  his  equitable  petition, 
and  sought  an  injunction  against  defend- 
ants, Futch  and  Hamilton,  praying  that 
they  be  enjoined  from  operating  a  ferry  on 
the  Ocmulgee  river  at  a  point  less  than  10 i 


miles  from  the  place  at  which  the  plaintiff 
was  operating  a  public  ferry,  in  the  exercisa 
of  a  franchise  alleged  and  admitted  by  the 
defendants  to  be  exclusive  as  to  the  terri- 
tory named,  and  to  have  been  duly  granted 
to  petitioner  by  the  proper  authorities. 
There  was  some  evidence  to  support  the  al- 
legation that  the  defendants  were  preparing 
to  operate  a  ferry,  as  alleged  in  the  peti- 
tion. 

Futch  (Hamilton  having  been  dismissed 
from  the  case)  denied  that  he  was  prepar- 
ing or  intended  to  establish  or  operate  either 
a  public  or  a  private  ferry,  and  contended 
that  the  preparations  which  he  was  making 
were  exclusively  for  the  purpose  of  trans- 
porting, for  his  own  private  use  and  bene- 
fit, employees,  wagons,  and  teams  employed 


stream,  for  which  he  shall  charge  any  per- 
son any  money  or  any  other  valuable  thing, 
without  obtaining  a  license,  he  shall  be 
liable  to  a  penalty,  is  violated  by  an  ar- 
rangement whereby  one  agreed  to  ferry  per- 
sons across  the  stream  if  they  would  assist 
him  in  repairing  and  launching  an  old 
ferrvboat.  Shemwell  v,  Finley,  88  Ark. 
330,'  1 14  S.  W.  705. 

And  a  merchant  maintaining  a  store  and 
storehouse  on  opposite  sides  of  a  river,  at 
a  point  where  a  ferry  is  maintained  by  an- 
other person,  infringes  the  latter's  license 
by  maintaining  rowboats,  of  which  he  ac- 
cords his  customers  free  use  in  the  trans- 
action of  business  with  him,  where  his  cus- 
tomers consist  of  the  public  generally,  and 
he  receives  what  is  a  full  equivalent  for  the 
ferriage  in  the  profits  of  the  sales,  and  his 
acts  clearlv  diminish  the  profits  of  the 
ferrv.  Peru  v.  Barrett,  100  Me.  213,  70 
L.R.A.  567,  109  Am.  St.  Rep.  494,  60  Atl. 
968. 

And  an  exclusive  license  for  a  ferry  is 
infringed  where  another  ferry  is  operated 
in  the  same  territory  by  an  unincorporated 
association  of  persons  which  issues  tickets 
to  members,  to  the  amount  of  their  shares. 
Dinner  v.  Humberstone.  26  Can.  S.  C.  252. 

And  in  Re  Howell,  36  Ark.  470,  it  was 
held  that  although  the  county  court  had 
power  to  establish  free  ferries  where  it 
could  be  done  without  interference  with 
other  franchises,  it  had  no  power  to  au- 
thorize the  establishment  of  a  free  ferry 
within  the  prohibited  distance  of  a  ferry 
duly  licensed. 

So,  in  New  York  v.  Longstreet,  64  How. 
Pr.  30,  running  a  steamboat  under  a  coast- 
ing license  at  regular  intervals  from  129th 
St..  Xorth  river,  to  Fort  Lee,  New  Jersey, 
was  held  an  interference  with  a  ferry  al- 
ready established  between  those  points. 

And  a  pontoon  bridge, 'the  subscription 
to  which  was  open  to  the  public,  and  whicli 
was  operated  without  a  license,  was  held  in 
Blanchard  v.  Abraham,  ]15  La.  9S0,  40  So. 
379,  to  be  an  infringement  of  tlie  fran- 
chise of  the  lessee  of  a  ferry  authorized  by 
the  police  jurv. 

In  Finlev  v.*  Shemwell  (Ark.)  126  S.  W. 
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717,  under  a  statute  providing  that  persons 
owning  land  fronting  on  any  public  naviga- 
ble stream  should  be  entitled  to  the  privi- 
lege of  keeping  a  public  ferry  over  such 
stream  upon  obtaining  a  license  from  the 
county  court,  and  which  further  provided 
that  such  court  should  not  permit  any 
ferry  to  be  established  within  1  mile  above 
or  below  any  previously  established  ferry, 
except  at  or  near  cities,  it  was  held  that 
where  one  ferry,  operated  by  a  landowner, 
had  been  abandoned  for  a  number  of  years, 
and  no  license  had  been  issued  to  him  dur- 
ing that  time,  an  attempt  by  him  after 
that  time  to  operate  a  ferry,  although  un- 
der a  license,  was  an  infringement  of  the 
rights  of  another  landowner,  who  had  es- 
tablished a  ferry  within  the  mile  limit  after 
the  field  was  opened  for  the  opening  of  an- 
other ferry,  through  the  abandonment  of 
the  one  6rst  established. 

In  Brigham  v.  R.  6  Can.  Exch.  414,  af- 
firmed in  30  Can.  S.  C.  620,  the  court  re- 
fused a  recovery  against  the  Crown  where 
damages  were  sought  for  leasing  land  for, 
and  licensing  the  building  of,  a  bridge 
which  was  alleged  to  be  a  breach  of  the 
ferry  license.  But  the  court  said,  in  pass- 
ing, that  it  seemed  that  the  petitioners 
would  be  entitled  to  a  writ  of  scire  facias 
to  repeal  the  license  and  lease  if  their 
rights  acquired  under  the  ferry  license  were 
prejudiced. 

But  under  a  statute  providing  for  a 
penalty  if  a  person  "shall  keep  a  ferry  over 
any  navigable  stream,  for  which  he  shall 
charge  any  person  any  money  or  any  other 
valuable  thing"  without  complying  with 
the  provisions  of  law  relating  to  obtaining 
licenses,  it  was  held  in  Shinn  v.  Cotton,  52 
Ark.  90,  12  S.  W.  357,  that  the  penalty 
could  not  be  recovered  against  one  who 
ran  a  free  skiff  as  an  inducement  to  per- 
sons to  trade  at  his  store,  where  it  ap- 
peared that  those  carried  did  not  agree  to 
purchase  anything,  and  that  no  charge  was 
made. 

And  a  person  may  lawfully  make  use  of 
his  own  boat  within  the  limits  of  a  ferry, 
in  pursuit  of  his  business  or  pleasure,  with- 
out any  necessity  of  showing  the  motive  he 
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by  him  in  moving  lumber  manufactured 
at  his  sawmill  to  a  place  at  which  the  lum- 
ber waa  loaded  for  shipment,  and  that  it 
was  necessary  for  him  to  cross  the  river 
with  his  teams  in  taking  them  back  and 
forth  from  the  mill,  and  that  it  was  nearer 
and  more  convenient  for  himself,  his  em- 
ployees, and  teams  to  cross  the  river  at 
the  point  where  he  proposed  transporting 
them  than  at  the  ferry  operated  by  the  peti- 
tioner. Defendant  admitted  that  he  did 
not  own  the  land  on  either  side  of  the 
stream.  He  introduced  no  evidence  other 
than  his  sworn  answer.  Upon  the  interlocu- 
tory hearing,  the  court  granted  the  injunc- 
tion against  Futch,  as  prayed  for,  and 
also  adjudged  that  he  "be  further  enjoined 
from  using  said  attempted  ferry,  as  prayed 
for  by  him  in  his  answer." 

Whether  the  petitioner,  under  the  grant 
of  a  frauc-nise,  had  the  sole  and  exclusive 
privilege  of  maintaining  and  operating  a: 
ferry  within  the  distance  of  10^  miles  on 
either  side  of  the  ferry  established  by  him, 
is  not  presented  in  this  record.  The  peti- 
tioner's exclusive  right  to  operate* a  ferry 
charging  toll  within  the  designated  dis- 
tances was  not  challenged  or  questioned  by 
the  defendant,  and  the  order  of  the  judge, 
granting  the  interlocutory  injunction,  re- 
straining the  defendant  from  operating  a 
public  or  private  ferry, — that  is,  a  ferry  at 
which  tolls  are  charged  or  any  part  of  the 
public  transported  for  hire, — is  not  except- 
ed to;  but  the  court's  order  is  broad  enough 
to  operate  as  an  injunction  against  the  em- 


ployment of  ilatboats  to  be  used  by  the  de- 
fendant as  a  means  of  transporting  wagons 
and  teams  necessary  in  the  operation  and 
carrying  on  of  his  sawmill.  In  the  defend- 
ant's answer  it  is  distinctly  alleged  that  he 
intended  to  run  and  operate  "said  ferry"  ex- 
clusively for  his  own  private  use  and  bene- 
fit, and  for  the  purpose  of  carrying  his 
teams  across  the  river,  as  stated  above.  The 
answer  also  negatives  any  idea  of  carrying 
or  transporting  the  public  or  any  part 
thereof,  for  hire  or  toll;  and  yet,  in  the  in- 
terlocutory order,  it  is  adjudged  that  the 
defendant  "be  further  enjoined  from  using 
said  attempted  ferry,  as  prayed  for  by  him 
in  his  answer." 

Both  in  the  answer  and  in  the  interlocu- 
tory injunction,  the  employment  and  use  by 
the  defendant  of  a  means  of  transporting 
his  teams  across  the  river  is  spoken  of  aa  a 
ferry.  The  term  "ferry"  in  itself  imports, 
necessarily,  the  idea  of  charging  or  receiv- 
ing toll  for  transportation.  A  ferry  is  the 
right  of  "carrying  passengers  across 
streams,  or  bodies  of  water,  or  arms  of 
the  sea,  from  one  point  to  another,  for  a 
compensation  paid  by  the  way  of  tolL" 
2  Washb.  Real  Prop.  6th  ed.  §  1216.  And 
this  definition  is  substantially  in  accord 
with  numerous  definitions  of  the  word 
found  in  the  law  dictionaries,  text- books, 
and  the  decisions  of  courts.  "A  public 
ferry  is  open  to  all.  Regular  fare  is  estab- 
lished. The  ferryman  is  a  common  carrier. 
He  is  bound  to  take  over  all  who  come, 
.     .     .     and   he   is  held  to  strict  liability. 


had  for  allowing  others  in  his  boat,  pro- 
viding the  persons  were  not  travelers  and 
nothing  was  charged.  Ives  v.  Calvin,  3  U. 
C.  Q.  B.  464. 

And  where  an  indenture  gives  a  right  to 
operate  a  ferry  between  two  landing  places, 
but  not  an  exclusive  right  between  any 
points  on  the  two  banks,  the  right  con- 
ferred is  not  disturbed  by  the  operation  of 
steam  launches,  landing  at  a  considerable 
distance  from  the  landing  places  of  the  first 
ferry,  the  evidence  showing  a  change  of  cir- 
cumstances since  the  establishment  of  the 
latter,  demanding  other  service.  Cowes 
Urban  Dist.  Council  v.  Southampton,  I. 
W.  &  S.  E.  Royal  Mail  Steam  Packet  Co. 
[1906]  2  K.  B.  287. 

So,  where  a  ferry  franchise  gives  the  ex- 
clusive right  only  to  carry  by  means  of  a 
ferry,  a  bridge  constructed  by  private  en- 
terprise to  connect  the  same  highways  as 
the  ferry  is  not  a  disturbance  of  the  ferry 
right.  Dibden  v.  Skirrow  [1908]  1  Ch.  41, 
12  A.  &  E.  Ann.  Cas.  262. 

The  dictum  in  R.  v.  Cambrian  R.  Co.  L. 
R.  6  Q.  B.  422,  that  recovery  could  be  had 
by  the  proprietor  of  a  ferry  against  a  rail- 
way for  damage  sustained  by  reason  of  the 
construction  of  a  railway  and  foot  bridge, 
seems  to  be  overruled  in  Dibden  v.  Skir- 
row, supra. 
80  L.R.A.(N.S.) 


Where  a  statute  provides  that  the  board 
of  supervisors  of  counties  shall  have  power 
to  authorize  and  establish  publio  ferries 
whenever  they  think  proper,  and  to  license 
any  person  to  keep  the  same,  but  gives  the 
owner  of  the  soil  the  preference  if  he  com- 
plies with  the  requirements  of  the  act,  a 
holder  of  a  license  enjoys  his  privilege  sub- 
ject to  the  power  of  the  board  to  establish 
other  ferries  as  near  as,  in  their  judgment, 
the  public  convenience  requires.  Mont  joy 
V.  Pillow,  64  Miss.  706,  2  So.  108. 

So,  where  a  statute  provided  that  the 
county  court  "shall  not  permit  any  ferry 
*to  be  established  within  1  mile  above  or 
below  any  ferry  previously  established,  ex- 
cept at  or  near  cities  and  towns  where  the 
public  convenience  may  require  it,  and 
satisfactory  proof  of  the  same  shall  be 
first  adduced,"  the  owner  of  one  ferry  can- 
not maintain  a  bill  on  the  ground  that  an- 
other ferry,  established  under  authority 
from  the  county  court,  is  an  illegal  inter- 
ference with  his  exclusive  vested  rights, 
since  the  decision  of  the  county  court  that 
it  is  required  for  the  public  convenience  is 
conclusive  where  not  appealed  from.  Lind- 
say  V.  Lindley,  20  Ark.  673.  J.  T.  W. 
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Such  a  right  exists,  not  as  appurtenant  to 
his  land,  but  is  a  franchise,  which  needs  the 
grant  of  the  proper  public  authority." 
Greer  v.  Haugabook,  47  Ga.  282.  In  the 
same  case  the  court  said:  "A  private  ferry 
is  mainly  for  the  use  of  the  owner;  and, 
though  he  may  take  pay  for  ferriage,  he 
does  not  follow  it  as  a  business.  His  ferry 
is  not  open  to  the  public,  at  its  demand. 
He  may,  or  may  not,  keep  it  going,"  etc.  In 
both  expressions,  "public  ferry"  and  "pri- 
vate ferry,"  is  involved  the  idea  of  a  right 
to  take  compensation  for  transportation  of 
freight  or  passengers  by  way  of  toll. 

Consequently  the  operation  of  a  boat  by 
a  person  merely  for  the  purpose  of  convey- 
ing his  own  teams  and  employees  across  a 
stream  would  be  neither  a  public  nor  a 
private  ferry;  and  the  employment  of 
proper  means  for  transporting  himself,  his 
employees,  and  his  teams  by  the  defendant 
in  no  way  interfered  with  nor  violated  any 
rights  of  the  petitioner  in  this  case  to  the 
maintenance  and  operation  of  a  ferry,  how- 
ever exclusive  those  rights  may  have  been 
within  the  territory  designated.  And  while 
the  court's  order,  so  far  as  it  operates  to 
prevent  the  defendant  from  establishing  and 
operating  a  ferry,  whether  public  or  private, 
is  permitted  to  stand,  direction  is  given 
that  the  injunction  be  so  modified  as  to  al- 
low the  defendant  to  employ  a  flatboat  or 
other  suitable  means  of  conveying  his  em- 
ployees and  his  wagons  and  teams  across 
the  stream  where  it  is  contended  he  was  pre- 
paring to  operate  a  ferry. 

Judgment  affirmed,  with  direction. 

All  the  Justices  concur. 


IDAHO   SUPREME  COURT. 

RE  G.  W.  HULL. 

(18  Idaho,  476,  110  Pac.  250.) 

Sunday  —  public  amusement  —  statu- 
tory regulation —construction. 

1.  Section  6825  of  the  Revised  Codes  pro- 
vides that  "it  shall  be  unlawful  for  any 
person  or  persons  in  this  state  to  keep  open 
on  Sunday  .  .  .  any  theater,  play- 
house, dance  house,  race  track,  merry-go- 
round,  circus  or  show,  concert  saloon,  bil- 
liard or  pool  room,  bowlins^  alley,  variety 
hall,  or  any  such  place  of  public  amuse- 
ment.    .     .     ." 

Held  that,  in  order  to  bring  a  public 
amusement  not  specifically  enumerated  by 
the  statute  (Rev.  Codes,  §  6826)  under 
the  general  language  of  "any  such  place  of 
public  amusement,"  the  likeness  or  simi- 
larity must  exist  in  something  other  than 
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the  mere  fact  that  it  is  a  "public  amuse- 
ment," and  must  in  a  general  way  cor- 
respond to  the  amusements  specified. 

Same  —  "scenic  railway." 

2.  What  is  designated  as  a  "scenic  rail- 
way," being  a  railway  constructed  of  rails, 
and  on  which  cars  are  run  for  the  purposes 
only  of  amusement,  where  the  trade  is  ele- 
vated a  considerable  distance  above  the 
ground  at  the  place  of  beginning,  and  is 
built  on  an  incline,  with  intervening  ele- 
vations, and  the  cars  are  propelled  by  the 
force  of  gravity,  is  not  "such  place  of  pub- 
lic amusement"  as  a  "merry-go-round,"  and 
is  not  prohibited  from  being  kept  open  on. 
Sunday  by  the  provisions  of  §  6825  of  the 
Revised  Codes. 

Same  —  statute  —  scope. 

3.  An  amusement  that  is  not  per  se  un- 
lawful or  criminal,  and  is  not  in  itself  im- 
moral or  dangerous,  or  detrimental  to  the 
public  health,  will  not  be  included  within 
the  provisions  of  the  statute  prohibiting 
certain  specified  public  amusements  and 
other  like  and  similar  amusements  on  Sun- 
day, unless  the  same  is  forbidden  by  the 
statute  either  in  direct  terms  or  by  clear 
implication. 

(August  5,  1910.) 

Note. '—What     aniusentents     are    prO' 
hihited  by  Sunday  laws. 

Cases  involving  theaters  or  baseball  are 
not  included  in  this  note,  as  they  are  cov- 
ered respectively  by  notes  in  17  L.R.A. 
(N.S.)    1157,  and  21  L.R.A.(N.S.)   23. 

Moving   pictures. 

With  the  comparatively  recent  appearance 
and  the  rapid  increase  in  the  number  and 
popularity  of  moving  picture  shows,  nu- 
merous cases  have  arisen  involving  their 
legality  under  Sunday  laws,  depending  up- 
on whether  or  not  they  are  included  in  the 
various  forma  of  general  expressions  con- 
tained in  the  Sunday  statutes.  Some  of 
these  cases,  mostly  from  New  York,  are 
included  in  the  note  in  17  L.R.A. (N.S.) 
1157. 

Of  the  later  New  York  cases,  People  v. 
Finn,  57  Misc.  659,  110  N.  Y.  Supp.  22, 
holds  that  an  exhibition  of  moving  pictures 
on  Sunday  for  the  purpose  of  illustrating 
lectures  upon  the  biblical  story  of  Joseph 
and  his  brethren,  and  upon  the  lumber  in- 
dustry in  California,  is  not  within  a  stat- 
ute prohibiting  "all  shooting,  hunting,  fish- 
ing, playing,  horse  racing,  gaming,  or  oth- 
er public  sport,  exercises,  or  shows,  upon 
the  first  dav  of  the  week,  and  all  noise 
disturbing  the  peace  of  the  day."  The 
court  said:  "The  showing  of  moving  pic- 
tures may,  or  may  not,  constitute  viola- 
tion of  the  statute  in  question.  It  all  de- 
pends upon  the  method  and  the  purpose  of 
such  show.  Where  they  are  given  as  an  in- 
cident to  and  for  the  purpose  of  illustrating 
a  lecture  which,  in  itself,  is  permissible, 
their  showing  does  not  fall  within  the  in- 
tention of  the  statute." 


30 


466 


IDAHO  SUPREME  COURT. 


Aug., 


APPLICATION  for  a  writ  of  habeas  cor- 
pus to  secure  the  release  of  petitioner 
from  custody  to  wliich  he  had  been  com- 
mitted for  alle^^ed  violation  of  the  Sunday 
rest  law.    Petitioner  discharged. 

The  facts  are  stated  in  the  opinion. 

Messrs.  P.  £.  Cavaney  and  Richards 
A  Haga,  for  petitioner: 

Penal  statutes  should  be  strictly  con- 
strued. 

Chandler  v.  Lee,  1  Idaho,  349  -,  Greathouse 
V.  Heed,  1  Idaho,  494;  Lamkin  t.  Sterling, 
1  Idaho,  92;  2  Lewis's  Sutherland,  Stat. 
Constr.  §  501,  p.  963;  Ex  parte  Bailey,  39 
Fla.  734,  23  So.  552;  State  v.  Woodruff,  68 
N.  J.  L.  89,  52  Atl.  294;  United  States  v. 
Wiltberger,  5  Wheat.  76,  5  L.  ed.  37;  29 
Am.  &  Eng.  Enc.  Law,  p.  658. 


All  doubt  as  to  the  construction  of  a 
penal  statute  should  be  resolved  in  favor  of 
the  defendant. 

State  V.  Walsh,  43  Minn.  444,  46  N.  W. 
721;  State  v.  Krueger,  134  Mo.  263,  36  8. 
W.  604;  State  v.  Beck,  21  R.  L  288,  45 
L,R.A.  269,  43  Atl.  366;  People  v.  Tanner, 
128  N.  Y.  416,  28  N.  E.  364;  State  v. 
Prather,  79  Kan.  513,  21  L.R.A.(N.S.)  23, 
131  Am.  St.  Rep.  339,  100  Pac.  67. 

Where  general  words  follow  particular 
ones  in  a  statute,  the  general  worda  will  be 
limited  in  their  meaning,  or  restricted  to 
things  of  like  kind  and  nature  with  those 
specified. 

State  v.  Prather,  supra;  Ex  parte  Neet, 
157  Mo.  527,  80  Am.  St.  Rep,  638,  57  S.  W. 
1025;  State  v.  Williams,  35  Mo.  App.  641; 


In  People  v.  Hemleb,  127  App.  Div.  350, 
111  N.  Y.  Supp.  690,  the  appellate  divi- 
sion of  the  second  department  held  that  an 
indoor  moving  picture  exhibition,  accom- 
panied by  piano  playing  at  intervals,  is 
not  within  the  prohibition  of  said  statute, 
which  applies  only  to  out-of-door  exhibi- 
tions. 

Following  People  v.  Hemleb,  the  court 
said  in  William  Fox  Amusement  Co.  v. 
McClellan,  62  Misc.  100,  114  N.  Y.  Supp. 
594,  that  moving  picture  shows  in  a  hall, 
for  which  admission  is  charged,  are  not 
within  the  prohibition  of  the  statute,  and 
further,  that  such  shows  are  not  within 
statutory  provisions  prohibiting  certain  the- 
atrical exhibitions,  nor  are  they  "business" 
prohibited  on  Sunday  by  a  statute  provid- 
ing that  specified  acts  are  prohibited  as 
serious  interruptions  of  the  repose  and  re- 
ligious liberty  of  the  community,  and  speci- 
fying acts  not  including  such  shows. 

And  in  Edwards  v.  McClellan,  118  N.  Y. 
Supp.  181,  it  was  held,  on  the  authority  of 
People  V.  Hemleb,  that  moving  picture 
shows  given  indoors,  accompanied  by  music, 
electric-light  advertising,  and  posters,  are 
not  "public  shows"  within  the  above-men- 
tioned statute. 

Minnesota  follows  the  New  York  cases, 
the  Minnesota  statute  being  taken  from  the 
New  York  Code,  and  State  v.  Chamberlain 
(Minn.)  127  N.  W.  444,  holds  with  the 
latest  New  York  cases  that,  under  the  rule 
of  ejuadem  generis,  the  term  "shows"  in 
the  statute  refers  to  out-of-door  amuse- 
ments, and  does  not  include  a  moving  pic- 
ture exhibition  designed  to  illustrate  moral 
subjects  for  the  entertainment  of  the  pub- 
lic, when  conducted  in  an  orderly  and  prop- 
er manner,  within  a  building. 

So,  in  Montana,  it  has  been  held  that  the 
operation  of  a  moving  picture  show  in 
which  the  pictures  are  all  of  a  clean  and 
moral  character,  accompanied  by  piano  mu- 
sic, together  with  a  vocal  solo  as  a  part  of 
the  performance,  is  not  a  violation  of  the 
statute  prohibiting  the  keeping  open  or 
maintaining  of  a  theater  on  Sunday,  on  the 
ground  that  the  form  of  entertainment  in 
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question  does  not  affect  the  morals  or  good 
order  of  the  community,  for  the  preserva- 
tion of  which  the  statute  was  passed.  State 
V.  Penny  (Mont.)  —  L.R.A.(N.S.)  — ,  111 
Pac.  727. 

In  Idaho  a  different  result  is  reached,-^ 
Ex  parte  Bossner  (Idaho)  110  Pac.  602, 
holding  that  a  moving  picture  show  or  ex- 
hibition comes  within  the  inhibition  of  the 
statute  involved  in  Re  Hull,  forbidding  the 
opening  or  conducting  upon  Sunday  of  "any 
theater,  playhouse  .  .  .  circus  or  show 
.  .  .  or  any  such  place  of  public  amuse- 
ment." 

In  R.  v.  Ouimet,  14  Can.  Grim.  Cas.  136, 
it  was  held  that  the  opening  of  an  amuse- 
ment hall  on  Sunday,  apparently  a  moving 
picture  show,  though  'Vhat  was  actually 
going  on  inside  of  it,  however,  has  not 
been  proved,"  the  selling  of  tickets  to  the 
public,  and  the  admission  of  the  ticket 
holders  to  some  unknown  attraction  in  the 
hall,  constituted  an  offense  against  the  Que- 
bec Sunday  observance  act,  as  being  the 
pursuit  of  a  proprietor's  business  or  call- 
ing for  gain,  on  Sunday,  in  contravention 
thereof.  * 

But  in  R.  v.  Charron,  15  Can.  Grim.  Cas. 
241,  a  different  conclusion  is  reached,  the 
latter  case  holding  that  the  proprietor  of 
a  moving  picture  show,  by  carrying  on 
such  show  on  Sunday,  and  charging  an  ad- 
mission fee  therefor,  does  not  violate  said 
act,  as  the  corresponding  words  of  the 
French  version  of  the  statute  (involved 
also  in  the  former  case)  are  restricted  to 
the  sale  of  goods,  mercantile  affairs,  and 
the  manual  occupations.  And  further,  that 
an  exhibition  of  moving  pictures  showing 
events  in  the  life  of  Napoleon  Bonaparte, 
without  verbal  explanation  or  musical  ac- 
companiment, is  not  a  theatrical  perform- 
ance within  the  prohibition  of  tne  same 
statute. 

Exhibitions.  ' 

One  who  operates  a  "penny  arcade,"  or 
place  where  a  number  of  machines  are  kept, 
each  of  which,  by  a  mechanical  arrange- 
ment,  exhibits   pictures   to  a   person   who 
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State  V.  Bryant,  90  Mo.  534,  2  S.  W.  836; 
St.  Louis  V.  Laughlin,  49!  Mo.  559;  'Com.  v. 
Burrell,  7  Pa.  34;  People  v.  Hochstim,  36 
Misc.  562,  73  N.  Y.  Supp.  634;  Re  Hastings, 
15  Phila.  420;  Com.  v.  Mehler,  19  Phila. 
529;  Keith  &  P.  Amusement  Co.  v,  Bing- 
ham, 108  N.  Y.  Supp.  205;  United  States  v. 
Buffalo  Park,  16  Blatchf.  189,  Fed.  Cas.  No. 
14,681;  Eden  Musee  American  Co.  v.  Bing- 
ham, 68  Misc.  644,  108  N.  Y.  Supp.  200;  St. 
Louis  Agri.  &  Mechanics'  Asso.  v.  Delano, 
108  Mo.  217,  18  S.  W.  1101;  R.  v.  Whitmash, 
7  Bam.  &  C.  596. 

Messrs.  D.  C.  McDougall,  Attorney 
General,  J.  H.  Peterson,  O.  M.  Van 
Duyn,  and  C.  P.  McCarthy,  for  the 
State : 

A  "scenic  railway"  is  included  in  the  gen- 


eral words  of  the  statute  reading,  "or  any 
such  place  of  puhlic  amusement." 

2  Lewis's  Sutherland,  Stat.  Constr.  814, 
§  422;  State  v.  Groves,  119  N.  C.  822,  25 
S.  E.  819;  Randolph  v.  State,  9  Tex.  521; 
Chicago  Union  Traction  Co.  v.  Chicago,  199 
111.  484,  59  L.R.A.  631,  65  N.  E.  451;  Misch 
V.  Russell,  136  111.  22,  12  L.R.A.  J25,  26 
N.  E.  528. 

The  intent  of  the  legislature  is  to  be 
found  in  the  ordinary  meaning  of  the  words 
of  the  statute. 

2  Lewis's  Sutherland,  Stat.  Constr.  832, 
p.  437;  Willis  v.  Mabon  (Willis  v.  St.  Paul 
Sanitation  Co.)  48  Minn.  140,  16  L.R.A. 
281,  31  Am.  St.  Rep.  626,  50  N.  W.  1110; 
State  V.  Holman,  3  M'Cord,  L.  306;  R.  v. 


drops  a  penny  in  the  slot,  is  held  in  Fich- 
tenberg  v.  Atlanta,  126  Ga.  62,  54  S.  E. 
933,  to  be  a  **dealer"  within  the  meaning 
of  a  municipal  ordinance  declaring  that 
any  "merchant,  billiard  table  or  ten-pin 
alley  keeper,  or  other  dealer,  who  shall 
keep  open  doors  on  the  Sabbath  day,"  shall 
be  subject  to  a  prescribed  punishment,  the 
word  "dealer"  being  construed  in  connec- 
tion tv'ith  the  words  preceding  it. 

In  New  York,  however,  an  exhibition  of 
a  stereopticon  and  pictures  operated  by  an 
automatic  slot  machine  device,  together  with 
certain  other  machines,  which,  on  the  in- 
sertion of  money  in  the  slot,  communicat- 
ed certain  musical  selections  to  the  opera- 
tor, audible  to  him  alone,  is  not  within  the 
prohibition  of  the  statute  involved  in  the 
moving  picture  cases  above,  providing  that 
"all  shooting,  hunting,  fishing,  playing, 
horse  racing,  gaming,  or  other  public 
sports,  exercises,  or  shows,  upon  the  first 
day  of  the  week,  and  all  noise  disturbing 
the  peace  of  the  day,  are  prohibited."  Peo- 
ple ex  rel.  Valensi  v.  Flynn,  108  N.  Y.  Supp. 
208. 

And  the  Sunday  exhibition  of  paintings 
statuary,  wax  figures,  plaster  groupings, 
and  curios,  unaccompanied  by  any  musical 
or  stage  entertainment,  has  been  held  not 
to  be  a  "public  show"  within  the  meaning 
of  the  same  statute.  Eden  Musee  American 
Co.  V.  Bingham,  58  Misc.  644,  108  N.  Y. 
Supp.  200.  But  the  injunction  order  there 
frrKTited,  restraining  the  police  from  inter- 
fering with  such  exhibition,  was  reversed 
in  125  App.  Div.  780,  110  N.  Y.  Supp.  210, 
on  the  ground  that  equity  is  without  juris- 
diction to  grant  an  injunction  restraining 
the  police  from  arresting  a  person  for  vio- 
lation of  the  statute  prohibiting  shows  on 
Sunday,  on  the  ground  that  the  plaintiff's 
exhibition  of  paintings,  statuary,  wax  fig- 
ures, plnster  groupings,  and  curios  is  not 
in  violation  of  that  statute,  and  that  the 
police  were  mistaken  in  their  conclusion 
that  it  was. 

An  aquarium  is  a  place  of  entertainment 
and  amusement  within  a  statute  penalizing 
the  keeping  open  of  such  a  place  on  Sun- 
day, where  the  building  consists  of  a  range 
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of  chambers  below  the  level  of  the  ground, 
and  a  terrace  above,  bordered  with  a  gar- 
den, the  chief  part  being  used  as  an  aqua- 
rium, filled  with  glass  tanks  for  the  exhibi- 
tion of  marine  fish  and  animals,  and  there 
being  also  a  museum,  a  reading  room,  with 
newspapers,  and  a  restaurant  and  dining 
hall  and  conservatories,  etc.;  it  further 
appearing  that  a  band  plays  sacred  music 
on  Sunday  evenings,  and  that  programs  are 
issued,  stating  the  music  to  be  played,  and 
the  times  when  the  fish  will  be  M,  and 
that  the  whole  is  open  to  the  public  on  Sun- 
day, on  the  payment  of  an  admission  fee. 
Terry  v.  Brighton  Aquarium  Co.  L.  R.  10 
Q.  B.  306. 

In  Warner  v.  Brighton  Aquarium  Co.  L. 
R.  10  Exch.  291, — a  similar  action,  brought 
a  little  later,  against  the  same  defendant, 
where  the  same  facts  and  circumstances 
appeared,  except  that  it  was  stated  that 
the  reading  room  was  used  on  week  days 
only,  and  there  was  no  statement  as  to  the 
playing  of  sacred  music  on  Sunday  evenings, 
or  as  to  newspapers  and  illuminated  micro- 
scopes being  provided  in  the  building  for 
the  amusement  and  entertainment  of  visit- 
ors,— the  court  held  "that  having  regard  to 
the  decision  of  the  court  of  Queen's  bench 
in  Terry  v.  Brighton  Aquarium  Co.,  it  was 
clear  that  the  aquarium  was  a  place  of 
amusement  within  the  meaning  of  the  act. 
The  facts  that  the  band  of  music  had  been 
discontinued  on  Sunday,  and  that  the  read- 
ing room  was  no  longer  available  except  on 
week  days,  might  make  it  not  so  much  a 
place  of  amusement  as  before,  but  did  not 
prevent  it  from  being  a  place  of  amusement 
within  the  meaning  of  the  act." 

Lectures. 

A  hall  used  by  a  society  formed  for  the 
purpose  of  giving  lectures  on  Sunday  even- 
ings on  art,  science,  literature,  and  other 
subjects,  which  were  not  instituted  for  prof- 
it, but  for  which  a  small  admission  fee  was 
charged,  the  subjects  including  "Chicago, 
Past  and  Present."  with  a  description  of 
'The  World's  Fair,"  illustrated  by  lime- 
light representations  of  the  places  and  per- 


468 


IDAHO  SUPREME  COURT. 


Aug., 


Edmundson,  2  El.  &  El.  77;  R.  v.  Double- 
day,  3  El.  &  El.  501. 

The  doctrine  of  ejusdem  generis  yields  to 
the  rule  that  an  act  should  be  construed  so 
as  to  carry  out  the  object  sought  to  be  ac- 
complished by  it,  so  far  as  that  object  can 
be  collected  froin  the  language  employed. 

2  Lewis's  Sutherland,  Stat.  Constr.  CGC ; 
Hawke-v.  Dunn  [1897]  1  Q.  B.  579;  Webber 
V.  Chicago,  148  111.  313,  30  N.  E.  70;  Dog- 
gett  V.  Catterns,  17  C.  B.  N.  S.  069,  19  C. 
&  B.  N.  S.  765;  Woodworth  v.  State,  20 
Ohio  St.  196. 

In  construing  a  penal  statute,  any  inter- 
pretation that,  will  defeat  its  own  purposes 
must  never  be  adopted  if  the  statute  will 
admit  of  any  other  reasonable  construc- 
tion. 


The  EmilJ,  9  Wheat.  381,  6  L.  ed.  116; 
2  Lewis's  Sutherland,  Stat.  C/onstr.  $  437, 
p.  834;  Chandler  v.  Lee,  1  Idaho,  349. 

Ailshie,  J.,  delivered  the  opinion  of  the 
court : 

The  petitioner  w^as  convicted  in  the  jus- 
tice's court  of  Bois6  precinct,  Ada  county,  of 
violating  §  6825  of  the  Revised  Codes, 
known  as  the  "Sunday  rest  law,"  and  was 
sentenced  to  pay  a  fine  of  $50  and  to  be 
imprisoned  in  the  county  jail  for  a  term  of 
ten  days.  The  specific  ofiTense  charged 
against  the  petitioner  was  that  of  unlawful- 
ly keeping  open  a  place  of  public  amusement 
known  and  designated  as  a  "Scenic  Rail- 
way." 

This  case  was  submitted  on  a  stipulation 


sons  described;  and  the  characteristics  of 
the  three  nations,  England,  Ireland,  and 
Scotland, — ^was  held  in  Reid  v.  Wilson 
[1895]  1  Q.  B.  315,  to  be  a  place  "used  for 
public  entertainment  or  amusements"  with- 
in the  meaning  of  the  above-mentioned  stat- 
ute penalizing  the  keeping  open  on  Sunday 
of  any  such  place. 

In  Baxter  v.  Langley,  L.  R.  4  C.  P.  21, 
under  the  same  statute  the  proceedings  at 
meetings  held  on  Sunday  evenings  in  a  hall 
duly  registered  for  that  purpose  as  a  place 
of  public  worship,  consisting  of  sacred  mu- 
sic and  an  address,  sometimes  of  a  re- 
ligious tendency,  sometimes  neutral,  but 
never  profane  general  admission  to  the 
body  of  the  hall  being  free,  but  tickets  being 
sold  and  money  taken  for  admission  to  re- 
served seats, — were  held  not  an  amusement 
or  entertainment  within  the  act,  the  object 
of  the  persons  who  held  the  meetings  not 
being  pecuniary  gain,  and  their  honest  in- 
tention being  to  introduce  religious  wor- 
ship, though  not  according  to  any  estab- 
lished or  usual  form. 

Concerts. 

In  R.  V.  Barnes,  45  U.  C.  Q.  B.  270,  it 
is  held  that  the  same  act  prohibiting  amuse- 
ments and  entertainments  on  the  Lord's 
day  is  in  force  in  Ontario,  and  an  applica- 
tion was  therefore  refused  to  quash  a  convic- 
tion thereunder  for  giving  on  Sunday  even- 
ing, in  the  Royal  Opera  House,  a  perform- 
ance called  a  "Grand  Sacred  Concert,"  con- 
sisting of  the  singing  of  some  sacred  and 
secular  songs,  to  which  admission  was  by 
ticket  for  money,  open  to  all  comers,  and 
it  appearing  that  some  hundreds  were  pres- 
ent, and  that  there  were  applause  and 
encores. 

In  Stewart  v.  Thaver,  168  Mass.  519,  60 
Am.  St.  Rep.  407,  47*N.  E.  420,  it  was  held 
that  no  concert  of  anv  kind  could  be  li- 
censed  on  Sunday,  except  a  concert  of 
sacred  music  on  the  evening  of  that  day, 
under  a  statute  then  in  forcp,  jiroviding  that 
"no  person  shall  be  present  at  any  game, 
sports  play,  or  public  diversion,  except  con- 
certs of  sacred  music,  upon  the  evening  fol- 
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lowing  the  Lord's  day  .  .  .  unless  such 
game,  sport,  play,  or  public  diversion  shall 
have  been  duly  licensed,"  etc. 

Traveling. 

In  cases  involving  civil  consequences, 
statutes  against  traveling  on  Sunday  huve 
been  violated  under  the  following  circum- 
stances : 

— riding  in  horse  car  to  visit  a  friend's 
friend.  .  Stanton  v.  Metropolitan  R.  Co.  14 
Allen,  485. 

— riding  on  ferryboat  for  recreation  and 
enjoyment  of  sea  air.  Carroll  v.  Staten 
Island  R.  Co.  68  N.  Y.  126,  17  Am.  Rep. 
221. 

— ^yachting  for  pleasure.  Wallace  v.  Mer- 
rimack River  Nav.  &  Exp.  Co.  134  Mass. 
95,  45  Am.  Rep.  301. 

— mere  use  of  horse  to  go  from  one  place 
to  another,  under  statute  prohibiting  all 
business,  traveling,  and  recreation  on  Sun- 
day.    Hinckley  v.  Penobscot,  42  Me.  89. 

— pleasure  driving,  under  statute  prohib- 
iting unnecessary  walking  or  riding.  Wheel- 
den  V.  Lyford,  84  Me.  114,  24  Atl.  793; 
Parker  v.  Latner,  60  Me.  628,  11  Am.  Rep. 
210. 

— walking  with  others  to  the  house  of  a 
friend,  for  pleasure.  Cratty  v.  Bangor,  57 
Me.  423,  2  Am.  Rep.  56. 

— walking  12  or  14  miles,  from  town  to 
town,  to  visit  for  pleasure.  Duran  v.  Stand- 
ard Life  &  Acci.  Ins.  Co.  63  Vt.  437,  13 
L.R.A.  637,  25  Am.  St.  Rep.  773,  22  Atl. 
530. 

But  in  the  same  class  of  cases,  the  fol- 
lowing circumstances  have  been  held  not 
to   constitute  violations   of   such   statutes: 

— riding  in  street  car  for  pleasure,  un- 
der statute  against  secular  business  or 
labor,  and  sport  or  recreation.  Horton  v. 
Norwalk  Tramway  Co.  66  Conn.  272,  33 
Atl.  914. 

— riding  bicycle  to  attend  funeral  of 
friend,  and  returning  by  longer  route  for 
health  and  exercise,  statute  against  un« 
necessary  walking  or  ridincr.  Eaton  v.  At- 
las Acci*.  Ins.  Co.  89  Me.  570,  36  Atl.  1048. 

— riding  in  a  carriage  for  exercise  only. 


idio. 


He  hull. 


46d 


of  facts,  from  which  it  appears  that  on 
July  24th,  the  same  being  Sunday,  the  pe- 
titioner kept  open  his  place  of  amusement, 
and  admitted  such  persons  as  applied  for 
admission,  and  operated  his  cars  and  fur- 
nished rides  to  those  who  paid  the  fee  of 
10  cents.  It  seems  that  the  Natatorium 
Park  Amusement  Company,  Limited,  is  a 
corporation  organized  under  the  laws  of 
this  state,  and  that  the  petitioner,  G.  W. 
Hull,  is  its  general  manager,  and  has  con- 
trol and  management  of  its  property.  This 
so-called  scenic  railway  consists  of  a  track 
several  hundred  feet  long,  on  which  wooden 
cars  are  run  at  a  high  rate  of  speed.  The 
cars  are  elevated  by  means  of  a  cogwheel 
attachment,  bo  that  the  track  is  a  consid- 
erable distance  from  the  ground  at  the  high- 


est place.  It  is  built  on  a  general  incline, 
with  slight  elevations  intervening  from  that 
point  to  the  end  of  the  track,  where  it  comes 
to  the  surface  of  the  ground  near  the  place 
of  starting.  These  cars  run  from  the  high- 
est point  by  force  of  gravity,  and  are 
operated  purely  as  a  matter  of  amusement 
to  those  who  take  the  rides,  and  incidentally 
for  the  pecuniary  benefit  of  the  proprietors 
of  the  park.  Ten  cents*  worth  of  amuse- 
ment via  this  scenic  railway  lasts  about  two 
minutes,  so  the  record  says.  The  tourist 
may  then  purchase  a  new  ticket  or  forego  a 
further  view  of  the  scenery. 

The  state  contends  that  this  comes  with- 
in the  provisions  and  purview  of  §  6825  of 
the  Revised  Codes.  That  statute  provides 
among  other  things  as  follows:  *'It  shall  be 


apparently  held  within  exception,  under 
statute  against  unnecessary  walking  or  rid- 
ing, but  expressly  excepting  from  its  pro- 
hibition work  of  necessity  or  charity,  the 
court  saying:  "And  this  exception  may 
properly  be  said  to  cover  everything  which 
is  morally  fit  and  proper,  under  the  par- 
ticular circumstances  oi  the  case,  to  be  done 
upon  the  Sabbath."  Sullivan  v.  Maine  C.  R. 
Co.  82  Me.  196,  8  L.R.A.  427,  19  Atl.  169. 

— invalid  riding  with  companions  for  en- 
joyment of  open  air  and  oenefit  of  her 
health,  not  "traveling."  Cleveland  v.  Ban- 
gor, 87  Me.  269,  47  Am.  St.  Rep.  326,  32 
Atl.  892.  • 

— 80,  walking  with  a  cousin,  simply  for 
exercise  in  the  open  air.  O'Connell  v. 
Lewiston,  65  Me.  34,  20  Am.  Rep.  673. 

— simply  walking  in  the  open  air.  David- 
son V.  Portland,  69  Me.  116,  31  Am.  Rej^. 
253. 

— and  walking  with  a  friend  on  Sunday 
evening,  less  than  half  a  mile,  with  no  pur- 
pose of  going  to  or  stopping  at  any  place 
but  one's  own  home,  or  of  passing  out  of 
the  city,  and  with  no  object  of  business  or 
pleasure  except  the  open  air  and  gentle 
exercise.  Hamilton  v.  Boston,  14  Allen, 
476. 

So,  in  New  Hampshire,  traveling  on  Sun- 
day to  make  a  social  visit  to  one's  parents 
is  not  within  a  statute  which  prohibits 
**any  game,  play,  or  recreation  on  that  day." 
Corey  v.  Bath,  36  N.  H.  531. 

And  in  Ohio,  pleasure  driving  on  the  pub- 
lic highways  on  Sunday  is  lawful,  it  not 
being  "sporting"  within  the  meaning  of 
the  statute.  Nagle  v.  Brown,  37  Ohio  St. 
7. 

Gaming. 

SafiTering  persons  to  play  cards  and  bet 
upon  games  at  cards  in  his  tavern  on  Sun- 
day, by  a  licensed  tavern  keeper,  is  an  of- 
fense prohibited  by  a  statute  providing 
"that  no  house  keeper  shall  sell  any  strong 
liquor  on  Sunday,  or  suffer  any  drunken- 
ness, gaming,  or  unlawful  recreationf*  in 
his  or  her  house,"  the  term  "gaming."  as 
there  used,  being  synonymous  with  "betting 
on  games."  State  v.  Fearson,  2  Md.  310. 
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In  Borders  v.  State  (Tex.  Crim.  Rep.)  66 
S.  W.  1102,  it  is  held  that  under  a  statute 
imposing  a  fine  on  any  person  engagud  in 
any  species  of  gaming  for  money  within 
the  limits  of  any  city  on  Sunday,  the  gam- 
ing with  dice  known  as  "shooting  craps," 
not  an  offense  when  such  statute  was 
passed,  but  thereafter  prohibited  by  a  later 
statute,  as  soon  as  prohibited,  became  sub- 
ject to  the  penalty  imposed  by  the  foimer 
statute. 

And  in  R.  v.  Yaldon,  17  Ont.  L.  Rep.  179, 
a  prosecution  for  perjury  alleged  to  have 
been  committed  on  a  trial  for  gambling 
with  dice  on  the  Lord's  day,  it  is  said:  "A 
charge  of  gambling  with  dice  on  the  Lord's 
day  was  made  against  him.  This  was  an 
offense  which  the  police  magistrate  clearly 
had  jurisdiction  to  try." 

But  gaming  is  not  an  act  of  "common 
labor"  or  a  person's  "usual  avocation"  with- 
in the  meaning  of  a  statute  declaring  that 
"if  any  person,  etc.,  shall  be  found  on  the 
first  day  of  the  week,  commonly  called 
Sunday,  rioting,  hunting,  fishing,  quarrel- 
ing, at  common  labor,  or  engaged  in  his 
usual  avocations,  works  of  charity  and  ne- 
cessity excepted,  etc.,  he  shall  be  fined, 
etc."    State  v.  Conger,  14  Ind.  396. 

And  playing  at  cards  and  dice  on  Sunday 
is  not  within  the  prohibition  of  a  statute 
forbidding  "farces  or  plays  of  any  kind,  or 
any  games,  tricks,  juggling  ...  or 
any  such  like  show  or  exhibition,"  etc.,  on 
that  day,  as  this  refers  to  public  exhibi- 
tions. Rucker  v.  State,  67  Miss.  328,  7 
So.  223. 

Dancing. 

Dancing  on  Sunday  to  the  accompaniment 
of  a  p^ano  and  two  violins,  not  for  the 
purpose  of  an  exhibition,  but  for  the  amuse- 
ment of  the  persons  dancing,  is  not  a 
violation  of  a  statute  prohibiting  any  theat- 
rical or  other  performances,  in  which  the 
only  reference  to  dancing  is  in  the  words 
"negro  or  other  dancing,"  which  evidently 
refers  to  an  exhibition  or  performance  of 
dnncine.  Re  Alien.  34  IMisc.  008.  15  N.  Y. 
Crim.  Rep.  45.3,  70  X.  Y.  Supp.  1017. 
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unlawful  for.  any  person  or  persons  in  this 
state  to  keep  open  on  Sunday  .  .  .  any 
theater,  playhouse,  dance  house,  race  track, 
merry-go-round,  circus  or  show,  concert  sa- 
loon, billiard  or  pool  room,  bowling  alley, 
variety  hall,  or  any  such  place  of  public 
amusement.  •  .  . "  It  is  conceded  that 
this  does  not  come  within  the  list  of 
enumerated  amusements.  But  the  state  in- 
sists that  it  is  analogous  and  similar  to  a 
"merry-go-round,"  and  is  consequently  pro- 
hibited by  the  phrase  "or  any  such  place 
of  public  amusement."  It  is  argued  on  be- 
half of  the  state  that  under  the  doctrine  of 
ejusdem  generis  a  scenic  railway  such  as 
above  described  is  prohibited  on  the  ground 
that  it  falls  within  the  prohibition  of  like, 
similar,  and  kindred  amusements  to  the 
one  specifically  prohibited.  The  petitioner, 
on  the  other  hand,  argues  equally  as  earnest- 
ly and  eloquently  that,  under  the  doctrine 
of  the  same  rule,  the  amusement  he  is  con- 
ducting is  not  included  within  the  prohibi- 
tion of  the  statute.  We  enter  upon  the  con- 
sideration of  this  statute  fully  conscious  of 
the  duty  which  rests  on  the  court  to  ascer- 
tain what  the  law  is  on  the  subject,  and  to 
declare  it  as  we  find  it,  rather  than  as  wc 
think  it  ought  to  have  been.  We  have  no 
right  to  add  to  or  take  from  the  law.  The 
task  is  sometimes  extremely  difficult  to  as- 
certain the  purpose  or  intent  of  the  law- 
makers, but  that  difficulty  does  not  relieve 
a  court  of  the  undertaking. 

It  is  useless  to  undertake  to  review  or 
analyze  the  authorities  cited  by  counsel  in 
this  case,  for  the  reason  that  none  of  them 


construe  a  statute  in  the  language  of  ours, 
and  the  only  benefit  we  derive  from  them 
is  such  as  we  have  gathered  from  the  anal- 
ogy of  reasoning  employed.  The  following 
are  the  principal  cases  to  which  our  atten- 
tion has  been  called  and  that  we  have  given 
examination:  Cited  by  petitioner:  £x  parte 
Neet,  157  Mo.  527,  80  Am.  St.  Rep.  638,  57 
S.  W.  1025;  Keith  &  P.  Amusement  Co.  v. 
Bingham,  108  N.  Y.  Supp,  205;  State  v. 
Prather,  79  Kan.  513,  21  L.R.A.(N.S.)  23, 
131  Am.  St.  Rep.  339,  100  Pac.  57.  By  the 
state:  State  v.  Groves,  119  N.  C.  822,  25 
S.  E.  819;  Randolph  v.  State,  9  Tex.  521; 
Chicago  Union  Traction  Co.  v.  Chicago,  199 
111.  484,  59  L.R.A.  631,  65  N.  E.  451 ;  Willis 
V.  Mabon  (Willis  v.  St.  Paul  Sanitation  Co.) 
48  Minn.  140,  16  L.R.A.  281,  31  Am,  St. 
Rep.  626,  50  N.  W.  1110;  2  Lewis's  Suther- 
land, Stat.  Conatr.  §  437;  State  v.  Dolan,  13 
Idaho,  693,  14  L.RJl.(N.S.)  1259,  92  Pac 
995. 

It  is  difficult  to  tell  the  exact  theory  on 
which  the  lawmakers  drafted  this  section 
of  our  statute.  The  amusements  enumerat- 
ed and  prohibited  are  not  similar  or  kin- 
dred amusements.  There  is  apparently 
nothing  common  to  all  of  them  except  that 
they  are  all  public  amusements.  They  are 
not  all  immoral  amusements,  nor  are  they 
all  noisy  and  boisterous  amusements.  The 
race  track  may  be  said  to  be  immoral  in 
that  it  is  a  place  of  betting  and  gambling, 
and  so  it  may  be  said  that  the  "concert 
saloon"  and  the  "variety  hall"  are  classes  of 
amusement  at  least  suggestive  of  immoral- 
ity.   On  the  other  hand,  the  merry-go-round 


Surf  bathing. 

Sunday  bathing  in  the  surf,  in  a  public 
manner,  in  the  presence  of  church-going  peo- 
ple, is  not  an  offense  within  the  vice  and 
immorality  act,  prohibiting  the  use  or  prac- 
tice of  any  kind  of  playing,  sports,  or  pas- 
times or  diversions  on  Sunday,  Lennig  v. 
Newkirk,  7  N.  J.  L.  J.  87. 

Hunting.  _    , . 

Under  an  act  creating  two  offenses,  first, 
hunting  on  the  Sabbath  with  a  dog  or  dogs; 
second,  being  found  off  one's  premises  on 
the    Sabbath,    having    a    shotgun,    rifie,    or 

Sistol,  it  is  held  in  State  v.  Howard,  67 
r.  C.  24,  that  a  defendant  should  have  been 
convicted  under  an  indictment  charging  him 
with  being  "found  ofl  his  premises  on  the 
Sabbath  day,  having  with  him  a  shotgun," 
etc.,  upon  a  finding  "that  he  was  carrying 
his  gun  off  his  premises  on  Sunday;  but 
it  is  not  proved  that  he  was  hunting." 

In  Gunter  v.  State,  1  Lea,  329,  where 
plaintiffs  had  been  convicted  of  violating 
the  Sabbath  by  hunting  and  shooting 
through  the  woods  and  fields  with  guns  and 
pistols,  etc.,  it  w^as  held  that  a  statute 
which  prohibits  hunting  and  fishing  on  Sun- 
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day,  and  empowers  a  justice  of  the  peace 
to  fine  such  ofi^enders,  does  not  hinder  the 
criminal  prosecution  by  indictment  or  pre- 
sentment when  such  ofl'enses  are  so  commit- 
ted as  to  amount  to  public  nuisances. 

State  V.  Sexton,  121  Tenn.  35,  114  S.  W. 
494,  reversed  a  judgment  quashing  a  war- 
rant charging  defendant  with  "having  in 
possession  in  the  open  air  implements  for 
shooting  on  the  first  day  of  the  week,  called 
Sunday,"  holding  the  offense  so  charged  and 
denounced  by  the  one  section  of  the  statute 
to  be  embraced  in  the  caption  of  the  act 
providing  for  the  protection  of  game  in  the 
state  of  Tennessee,  and  to  regulate  the 
shooting,  etc.,  thereof,  and  to  prohibit  shoot- 
ing on  Sunday. 

But  hunting  game  is  not  "work  oi  labor** 
within  the  meaning  of  a  statute  prohibiting 
work  or  labor  on  Sunday,  State  v.  Car- 
penter, 62  Mo.  594. 

'  Fishing. 

The  taking  of  fish  from  a  weir  after  sun- 
set on  Saturday,  although  they  entered  the 
weir  before  that  time,  is  within  the  prohi- 
bition of  a  statute  forbidding  all  persons 
either  to  take  fish  or  impede  their  passage 
in  weirs  from  sunset  on  Saturday  to    sun- 
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is  not  an  immoral  amusement.  It  may  also 
be  £aid  that  there  is  nothing  especially  im- 
moral about  the  circus  or  show,  the  billiard 
hall,  nor  the  bowling  alley,  and  yet  these  are 
prohibited  on  Sunday.  When  we  come, 
therefore,  to  ascertain  the  moving  purpose 
of  the  lawmakers  in  enumerating  the  amuse- 
ments that  should  be  prohibited,  we  fail  to 
find  a  reason  that  is  common  to  all  of  the 
amusements  enumerated  or  that  could  be 
applied  to  each  of  them.  It  is  patent  that 
the  legislature  did  not  intend  to  absolutely 
forbid  and  prohibit  all  public  amusements 
on  Sunday.  If  they  had  so  intended,  they 
would  imdoubtedly  have  said  so  in  so  many 
words.  On  the  contrary,  they  immediately 
follow  the  specific  amusements  enumerated 
with  the  words  "or  any  such  place  of  public 
amusement."  The  word  ''such"  has  a  very 
detinite  and  distinct  meaning.  It  is  defined 
by  the  lexicographers  as:  "Of  that  kind; 
of  the  same  or  like  kind;  identical  with  or 
similar  to  something  specified  or  implied; 
.  .  .  being  the  same  as  what  has  been 
mentioned  or  indicated;  being  the  same  in 
quality;  having  the  quality  specified,  etc." 
Now  it  is  evident  that  the  legislature  in- 
tended to  prohibit  any  other  public  amuse- 
ment not  enumerated  which  could  be  dis- 
tinctly classed  as  like  or  similar  to  those 
specified;  but,  since  all  are  alike  in  that 
they  are  public  amusements,  the  similarity 
must  exist  in  something  else  other  than 
ths  mere  fact  of  amusement.  The  merry- 
go-round  needs  no  description,  for,  on  ac- 
count of  its  popularity,  it  must  be  known 
and  understood  by  all.    There  is  a  similar- 


ity between  the  merry-go-round  and  this 
scenic  railway  in  that  each  furnishes  a 
ride,  but  the  character  of  the  ride  is  ap- 
parently very  difi'erent  on  the  scenic  rail- 
way from  that  of  the  merry-go-round.  One 
of  the  distinguishing  features  of  the  merry- 
go-round  is  the  inspiring  and  animating 
sacred  and  patriotic  music  which  it  fur- 
nishes and  which  tends  to  make  it  more 
public  than  it  otherwise  might  be.  This 
the  scenic  railway  does  not  seem  to  have. 
The  scenic  railway  is,  by  force  of  necessity, 
obliged  to  make  up  in  scenery  for  the  loss  of 
horses,  giraffes,  zebras,  elephants,  and  other 
beasts  of  burden  that  add  interest  and  vari- 
ety to  the  inerry-go-round.  Riders  of  ani- 
mals of  the  same  species  are  enabled  to 
quietly  converse  together  while  they  enjoy 
the  miisic,  but  on  the  scenic  railway  there 
is  nothing  to  be  done  but  to  hold  on,  exer- 
cise  the  muscles,  and  view  the  scenery.  The 
merry-go-round  was  evidently  prohibited  on 
account  of  the  noise  it  makes  and  the  fact 
that  it  is  usually  located  in  the  midst  of 
the  residence  portion  of  the  city,  town,  or 
village.  So  far  as  the  record  shows,  this 
scenic  railway  is  not  attended  by  the  noise 
that  characterizes  the  merry-go-round. 
Again,  the  character  of  the  amusement  under 
consideration  is  such  as  to  render  it  neces- 
sary that  it  have  a  great  deal  more  room 
than  the  merry-go-round  requires,  and  as  a 
consequence  it  must  be  located  outside  of 
the  principal  residence  portion  of  the  com- 
munity, and  will  therefore  be  farther  re- 
moved from  residences  generally  and  from 
places     of     public     worship.       This     clads 


rise  on  Monday.     Baker  v.  Went  worth,  17 
Me.  347. 

Fising  with  seines  on  Sunday  in  the  chan- 
nel of  the  Hudson  river,  between  the  city 
of  ?Cew  York  and  Baker's  falls,  was  held 
in  Sickles  v.  Sharp,  13  Johns.  497,  to  be  a 
violation  of  a  statute  prohibiting  fishing 
with  set  nets  in  the  Hudson  river  between 
the  city  of  New  York  and  Baker's  falls,  but 
tolerating  the  use  of  nets  in  a  certain  man- 
ner along  the  flats  and  shores,  aiid  making 
it  unlawful  to  fish  with  seines  in  *'any  oth- 
er part"  of  said  river,  or  in  the  waters  of 
the  state,  at  or  below  said  city,  on  Sun- 
dav. 

Fishing  on  Sunday  is  within  a  statute 
prohibiting  "all  shooting,  hunting,  fishing, 
playing,  horse  racing,  gambling,  or  other 
public  sport,  exercises,  pastimes,  or  shows," 
on  Sunday,  though  done  on  private  grounds, 
and  without  creating  any  commotion  or  dis- 
order or  disturbing  the  peace.  People  v. 
Moses,  65  Hun,  161,  8  N.  Y.  Crim.  Rep. 
396,  20  N.  Y.  Supp.  9,  aflirmed  in  140  N. 
Y.  214,  35  N.  E.  499.  In  this  case,  defend- 
ant was  convicted  for  fishing  on  Sunday 
in  a  pond  belonging  to  a  club  of  which  he 
was  a  member.  The  pond  was  in  the  vicin- 
ity of  a  public  highway  and  of  residenc(?s, 
and  within  the  view  of  a  number  of  people. 
30  LJLA.(N.S.) 


I  A  judgment  of  the  lower  court  was  afi[irmed 
by  a  vote  of  four  to  three, — three  of  the 
four  judges  holding  that  the  prohibition  of 
fishing  on  Sunday  was  absolute,  irrespec- 
tive of  the  given  act  being  inoffensive  to  the 
sensibilities  of  anyone,  and  the  fourth  con- 
curring in  the  result  upon  the  ground  that 
the  evidence  in  the  record  was  sufficient  to 
support  a  finding  by  the  trial  court  that 
the  act  complained  of  was  committed  under 
such  circumstances  as  to  constitute  a  se- 
rious interruption  of  the  repose  and  relig- 
ious liberty  of  the  community. 

Com,  V,  Rothermel,  27  Pa.  Super.  Ct.  648, 
affirmed  a  judgment  of  conviction  of  fish- 
ing on  Sunday  under  a  statute  providing 
that  "there  shall  be  no  hunting  or  shooting 
or  fishing  on  the  first  day  of  the  week, 
called  Sunday." 

But  Nelson  v.  Pyramid  Harbor  Packing 
Co.  4  Wash.  689,  30  Pac.  1096,  held  that 
Sunday  fishing  in  Alaska  is  legal  since  the 
act  of  Congress  relating  to  the  protection 
of  salmon  in  the  waters  of  Alaska  repealed 
any  and  all  laws  of  Oregon  upon  that  sub- 
ject which  had  been  extended  over  Alaska 
by  previous  act  of  Congress,  and  which  pro- 
vided that  it  was  illegal  to  fish  on  Sunday. 

A.  C.  W.  * 
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of  legislation  is  upheld  solely  as  an  exercise 
of  the  police  power  of  the  state.  The  pro- 
hibition of  public  amusements  on  Sunday 
must  therefore  rest  on  the  theory  that  it 
is  necessary  either  for  the  protection  of  the 
public  morals,  the  public  health,  or  the 
public  peace  and  safety.    Mullen  v.  Moseley, 

13  Idaho,  457,  32  L.R.A.(N.S.)  394,  121  Am. 
St.  Rep.  277,  90  Pac.  986,  13  A.  &  £.  Ann. 
Gas.   450;   State  v.   Dolan,   13   Idaho,   693, 

14  L.R.A.(N.S.)   1259,  92  Pac.  995. 

This  amusement  is  not  per  se  unlawful  or 
criminal,  nor  is  it  immoral  or  dangerous  or 
detrimental  to  the  public  health.  It  is  ap- 
parently a  wholesome,  innocent  outdoor 
amusement.  In  order  to  prohibit  such  an 
amusement  we  ought  to  find  the  prohibi- 
tion within  the  statute,  either  in  positive 
terms  or  by  clear  implication.  No  such 
means  of  amusement  existed  in  this  state 
at  the  time  of  the  passage  of  this  act,  and 
if  this  is  to  be  prohibited  under  the  statute, 
it  must  be  by  reason  of  it  being  "such  a 
place  of  amusement"  as  some  one  of  those 
specifically  enumerated.  We  do  not  feel 
that  we  would  be  justified  in  extending 
the  statute  to  cover  this  means  of  amuse- 
ment, and  thereby  make  its  maintenance 
and  operation  a  crime.  If  we  should  do  so, 
it  would  only  be  a  short  step  to  include  the 
automobile  or  street  car  that  is  operated 
on  Sunday  for  the  accommodation  of  those 
who  desire  a  pleasure  ride.  If  the  legisla- 
ture should  see  fit  to  close  such  places  of 
amusement  as  this  on  Sunday  it  may  do  so, 
but  until  that  time  we  think  no  serious 
harm  can  be  done  to  the  morals  or  health 
of  the  people  by  permitting  an  amusement 
like  the  one  in  question  to  keep  open  on 
Sunday.  The  chief  objection  to  most  of 
the  public  amusements  and  resorts  is  not 
to  the  amusement  feature  itself,  but  to  the 
habit  of  the  proprietors  of  such  places  add- 
ing to  them  immoral,  corrupting,  or  boister- 
ous features  or  attendants  until  the  public 
conscience  rebels  against  them  and  demands 
a  total  cessation.  That  will  be  the  result 
with  this  amusement  if  it  is  not  run  order- 
ly and  decently. 

We  conclude  that  a  "scenic  railway"  such 
as  that  described  in  the  record  in  this  case 
does  not  come  within  the  prohibition  of  the 
statute.  The  petitioner  should  be  dis- 
charged, and  it  is  so  ordered. 

i 

SulliTaii,  Oh.  J.,  concurs. 
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MASSACHUSETTS    SUPREME    JUDI- 
CIAL COURT. 

WILLIAM  M.  VERMILYB 

V. 

POSTAL       TELEGRAPH-CABLE       COM- 
PANY. 

(205  Mass.  598,  91  N.  E.  904.) 

Telegram  —  notice  of  probable  Injury 
—  right  to  reject. 

1.  The  attachment  to  a  telegram  ten- 
dered for  transmission,  of  a  notice  of  prob- 
able damage  in  case  of  negligence  in  its 
transmission  or  delivery,  gives  the  company 
no  right  to  refuse  to  receive  and  transmit 
it. 

Same  —  wilful  refusal. 

2.  A  refusal  to  receive  a  telegram  for 
transmission  which  is  both  intentional  and 
unreasonable  is  wilful  within  the  meaning 
of  a  statute  imposing  a  penalty  for  wilfully 
refusing  to  accept  a  telegram  for  trans- 
mission. 

(May  18,  1910.) 

EXCEPTIONS  by  defendant  to  rulings 
of  the  Superior  Court  for  Suffolk  Coun- 
ty made  during  the  trial  of  an  action 
brought  to  recover  damages  for  alleged 
wrongful  refusal  to  receive  and  transmit  a 
telegram  which  resulted  in  a  verdict  for 
plaintiff.    Overruled. 

The  facts  are  stated  in  the  opinion. 

Messrs.  G.  Philip  Wardner  and  Ar- 
thur Lord,  for  defendant: 

The  refusal  to  receive  the  telegraph  blank 
on  which  was  written  the  message  and  to 
which  was  attached  a  sticker  giving  notice 
of  probable  damage  in  case  of  negligence  in 
transmission,  and  to  transmit  the  message, 
was  not  such  a  "wilful  refusal"  as  under 
the  provisions  of  the  statute  imposed  a 
forfeiture. 

Ellis  V.  American  Teleg.  Go.  13  Allen, 
236;  Com.  y.  Kneeland,  20  Pick.  220;  Com. 
V.  Bradford,  9  Met.  270;  Com.  v.  McLaugh- 
lin, 105  Mass.  463;  Felton  v.  United  States, 
96  U.  S.  699,  24  L.  ed.  875 ;  Potter  v.  Unit- 
ed States,  155  U.  S.  438,  39  L.  ed.  214,  15 
Sup.  Ct.  Rep.  144. 

Note.  -"  The  above  decision  seems  to  be 
one  of  first  impression  upon  the  question 
whether  a  telegraph  company  is  justified 
in  refusing  a  message  because  of  the  lia- 
bility in  which  it  might  be  involved  in  caso 
of  mistake  or  delay,  as  an  extensive  search 
has  failed  to  disclose  any  other  case  in 
which  that  specific  problem  was  presented 
for  solution. 
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A  telegraph  company  has  a  legal  right  to 
refuse  to  transmit,  for  the  rates  prescribed 
for  the  transmission  of  unrepealed  mes- 
sages, a  message  of  such  a  nature,  or  pre- 
sented under  such  circumstances,  as  prob- 
ably to  impose  on  the  company  an  extended 
liability  beyond  the  cost  of  the  message,  in 
case  of  accident  or  mistake. 

Ellis  y.  American  Teleg.  Co.  13  Allen, 
226;  Redpath  v.  Western  U.  Teleg.  Co.  112 
Mass.  71,  17  Am.  Rep.  69;  Grinnell  v.  West- 
ern U.  Teleg.  Co.  113  Mass.  299,  18  Am. 
Rep.  485 ;  Clement  v.  Western  U.  Teleg.  Co. 
137  Mass.  463;  Wheelock  v.  Postal  Teleg. 
Cable  Co.  197  Mass.  119,  83  N.  E.  313,  14 
A.  &  E.  Ann.  Cas.  188. 

If  the  defendant  had  accepted  for  trans- 
mission the  plaintiff's  message  with  the 
sticker  on  it,  the  defendant  would,  in  case 
of  failure  to  transmit  or  of  delay,  have 
been  under  an  extended  liability  in  excess 
of  the  amount  of  the  tolls. 

Wheelock  v.  Postal  Teleg.  Cable  Co.  supra. 

Mr.  Samuel  F.  Batcheldcr,  with  Mr. 
Olcott  O.  Partridgo,  for  plaintiif  : 

The  refusal  to  receive  the  telegram  for 
transmission  was  a  wilful  refusal  within  a 
statute  imposing  a  penalty  on  telegraph 
companies  for  wilful  failure  to  receive  and 
transmit  messages. 

2  Joyce,  Electric  Law,  2d  ed.  §§  836,  843a, 
845-847,  850;  Western  U.  Teleg.  Co.  v. 
Ferguson,  157  Ind.  37,  60  N.  E.  679. 

Any  intentional  refusal  without  sufficient 
cause  is  wilful. 

Buchanan  v.  Cook,  70  Vt.  168,  40  Atl. 
102;  Fuller  v.  Chicago  &  N.  W.  R.  Co.  31 
Iowa,  187;  Odin  Coal  Co.  v.  Denman,  185 
111.  413,  76  Am.  St.  Rep.  45,  57  N.  E.  192; 
Leslie  v.  Rich  Hill  Coal  Min.  Co.  110  Mo. 
31,  19  S.  W.  308;  Western  U.  Teleg.  Co.  v. 
Braxtan,  165  Ind.  165,  74  N.  E.  985;  Com. 
V.  McLaughlin,  105  Mass.  460;  People  ex 
rel.  Clingan  v.  Draper,  63  Hun,  389,  18 
N.  Y.  Supp.  282;  Tracy  v.  Com.  25  Ky.  L. 
Rep.  669,  76  S.  W.  185;  Illinois  C.  R.  Co. 
V.  Leiner,  202  111.  624,  95  Am.  St.  Rep.  266, 
67  N.  E.  398. 

Where  there  is  any  question  whether  there 
IS  sufficient  ground  for  refusing  a  message, 
if  the  company  refuses  it,  it  does  so  at  its 
own  risk. 

Smith  V.  Western  U.  Teleg.  Co.  84  Ky. 
664,  2  S.  W.  483;  2  Joyce,  Electric  Law, 
2d  ed.  1349,  §  862. 

A  rule  of  a  telegraph  company  that  mes- 
sages will  not  be  received  for  transmission 
if  accompanied  by  a  notice  that  the  message 
is  a  business  message  and  that  loss  is  like- 
ly to  result,  or  that  damages  will  be  claimed 
if  not  promptly  and  accurately  transmitted, 
IB  unreasonable,  illegal,  and  void. 

Wheelock  v.  Postal  Teleg.  Cable  Co.  197  ' 
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Mass.  119,  83  N.  E.  313,  14  A.  &  E.  Ann. 
Cas.  188. 

Tne  telegraph  company  had  no  right  to 
refuse  messages  because  of  the  notice.  The 
notice  was  not  a  term  of  the  contract. 

Bartlett  v.  Western  U.  Teleg.  Co.  62  Me. 
209,  16  Am.  Rep.  437 ;  Webbe  v.  Western  U. 
Teleg.  Co.  169  111.  610,  61  Am.  St.  Rep.  207, 
48  N.  E.  67P;  Croswell,  Electricity,  438,  440, 
§§  493,  495;  1  Sedgw.  Damages,  8th  ed. 
§§  159,  160;  2  Sedgw.  Damages,  8th  ed. 
§  892;  Daughtery  v.  American  U.  Teleg.  Co. 
75  Ala.  168,  51  Am.  Rep.  435. 


Knowlton,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  plaintiff,  having  occasion  to  use  the 
telegraph  frequently  in  his  business,  and  de- 
siring to  give  notice  that  would  entitle  him 
to  recover  special  damages  suffered  from  a 
neglect  of  the  defendant  to  transmit  prompt- 
ly and  correctly  a  message  which  he  took 
to  its  office  to  be  sent,  put  upon  the  blank 
on  which  the  message  was  written  a  gum 
"sticker,"  on  which  a  notice  was  printed  as 
follows:  "Notice  is  hereby  given  that  this 
is  a  business  message,  and  that  failure  to 
deliver  it  promptly  and  correctly  is  likely 
to  cause  the  sender  financial  loss.  Further 
particulars  will  be  furnished,  if  desired,  on 
application  to  the  sender  at  116  Bedford 
street,  Boston."  This  he  did  for  his  protec- 
tion under  the  rule  stated  in  Wheelock  v. 
Postal  Teleg.  Cable  Co.  197  Mass.  119,  83 
N.  £.  313,  14  A.  &  £.  Ann.  Cas.  188,  and 
Squire  v.  Western  U.  Teleg.  Co.  98  Mass. 
232,  235,  237,  93  Am.  Dec.  157,  that  the 
damages  to  be  recovered  for  a  breach  of  con- 
tract in  transmitting  a  telegraphic  message 
are  such  as  reasonably  might  have  been  ex- 
pected to  be  within  the  contemplation  of  the 
parties,  by  reason  of  the  contents  of  the 
message  or  the  circumstances  attending  the 
transaction  when  the  contract  was  made. 
At  different  times  other  messages,  accom- 
panied by  similar  notices  in  different  forms, 
were  offered  by  the  plaintiff  to  the  defend- 
ant for  transmission,  and  refused,  and  one 
or  more  of  this  kina  was  sent.  Seemingly, 
both  parties  were  trying  to  do  that  which 
was  thought  best  for  the  protection  of  their 
respective  rights  and  interests  in  reference 
to  the  liabilities  growing  out  of  this  kind 
of  contract.  The  findings  of  the  judge  who 
tried  the  case  without  a  jury  have  relieved 
the  controversy  of  some  of  the  questions 
which  otherwise  might  arise.  He  found 
that  there  was  an  absolute  refusal  of  the 
defendant  to  receive  and  transmit  the  mes- 
sage while  it  was  accompanied  by  such  a 
notice.  Nothing  was  said  by  either  party 
about  having  the  message  repeated  or  in- 
sured,  as   it  might   have  been    under    the 
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regulations  of  the  company  upon  payment 
of  an  additional  price.  He  found  that  this 
refusal  was  without  reference  to  the  par- 
ticular form  in  which  the  notice  was  pre- 
sented, and  that  the  form  chosen  by  the 
plaintiff  for  the  notice  on  this  message  had 
no  tendency  to  confuse  the  operator,  and 
did  not  increase  the  probability  of  error 
or  delay  in  transmitting  th^  message. 
These  findings  were  well  supported  by  the 
evidence. 

The  first  count  was  at  common  law  for  a 
refusal  to  receive  and  forward  the  message, 
and  the  second  was  under  Rev.  Laws,  chap. 
122,  §§  9,  11,  for  the  same  cause  of  action. 
The  defendant  was  engaged  in  a  quasi  pub- 
lic employment,  to  be  carried  on  for  the 
accommodation  of  the  community,  with  a 
view  to  the  general  benefit.  It  had  no  right 
to  refuse  to  receive  a  proper  message  for 
whose  transmission  payment  was  tendered. 
Rev.  Laws,  chap.  122,  §  9;  Ellis  v.  American 
Teleg.  Co.  13  Allen,  226,  231.  The  only 
question  raised  is  whether  the  giving  of  the 
notice  by  the  plaintiff  relieved  the  defend- 
ant of  its  obligation  to  transmit  the  mes- 
sage. It  was  certainly  the  right  of  the 
plaintiff  to  inform  the  defendant  as  to  the 
nature  of  the  message,  and  its  importance 
from  a  financial  point  of  view,  in  order  that 
the  nature  and  particulars  of  its  under- 
taking might  be  understood  by  the  defend- 
ant, and  the  obligation  that  it  incurred  in 
reference  to  damages  for  a  breach  of  the 
contract.  Wheelock  v.  Postal  Teleg.  Cable 
Co.  ubi  supra.  Such  a  notice  would  fur- 
nish no  justification  for  a  refusal  to  send  a 
message,  whether  it  might  or  might  not  be 
a  sufficient  reason  for  charging  something 
more  than  the  lowest  rate  established  for 
the  transmission  of  messages.  See  Bernard 
V.  Adams  Exp.  Co.  205  Mass.  254,  91  N.  E. 
325.  It  was  intended  to  show  that  the 
damage  for  a  failure  properly  to  send  and 
deliver  the  message  would  probably  be  sub- 
stantial, and,  under  the  statute  and  the 
rules  and  regulations  of  the  company,  to 
create  a  liability  that  might  reach  the  sum 
of  $100.  Such  a  liability  might  exist  with- 
out a  special  notice  if  the  language  of  the 
message  sufficiently  indicated  the  impor- 
tance of  a  prompt  delivery  of  it,  and  the 
loss  that  would  result  from  a  failure  to  de- 
liver it  promptly.  Whatever  negotiations  or 
proposals  or  limitations  on  the  part  of  the 
defendant  might  have  been  warranted  by 
the  giving  of  the  notice,  the  absolute  re- 
fusal to  receive  and  send  the  message  was 
unreasonable,  and  justified  a  finding  for  the 
plaintiff  under  the  first  or  second  count, 
either  under  the  statute  or  at  common  law. 

The  other  count  was  under  Rev.  Laws, 
chap.  122,  §§  9,  10,  to  recover  the  forfeiture 
provided  by  §  10.  The  aupstion  under  this 
30  L.R.A.(K.S.) 


count  is  whether  the  refusal  of  the  defend- 
ant was  wilful,  within  the  meaning  of  the 
section.  It  is  conceded  that  it  was  inten- 
tional, and  the  judge  found  that  it  was  un- 
reasonable. He  ruled  that  a  refusal  that 
was  both  intentional  and  unreasonable  was 
wilful,  within  the  meaning  of  the  statute. 
This  ruling  was  right. 

The  defendant's  argument  upon  this 
branch  of  the  case  is  chiefiy  in  the  nature 
of  an  assumption  that  the  conduct  of  the 
defendant  was  reasonable,  in  reference  to 
the  different  rates  charged,  depending  upon 
whether  the  message  was  sent  in  the  usual 
way  or  was  repeated  or  insured,  and  in 
reference  to  the  attempt  to  impose  upon 
the  defendant  by  the  notice  a  liability  that 
otherwise  would  not  exist.  This  argument 
is  answered  by  the  findings  of  the  judge 
that  the  refusal  of  the  defendant  was  abso- 
lute, and  without  reference  to  the  rates  that 
might  be  charged  in  view  of  the  different 
degrees  of  responsibility  that  might  be  as- 
sumed for  a  failure  to  transmit  the  mes- 
sage correctly  and  promptly. 

We  have  already  said  that  these  findings 
were  well  warranted  by  the  evidenoOi 

Exceptions  overruled. 
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CIAL COURT. 

DELAVAN  C.  DELANO 

V. 

NATHAN  B.  SMITH  et  aL 
(206  Mass.  306,  02  N.  E.  600.)' 

Mortgage  —  right  to  protect  property. 

1.  A  mortgagee  may  maintain  an  action 
in  his  own  name  for  injury  to  the  mort- 
gaged property. 

Landlord  —  waste  —  infecting  property 
with  smallpox. 

2.  Infecting  a  building  with  smallpox, 
by  a  board  of  health  which  leases  it  from 
a  mortgagor,  may  be  found  to  be  waste  as 
against  the  mortgagee,  if  the  jury  finds 
that  it  is  not  reasonable  and  proper  to  let 
the  building  for  this  purpose,  naving  refer- 
ence to  the  probable  effects  upon  its  future, 
growing  out  of  the  presence  of  disease-pro- 
ducing conditions,  in  view  of  the  existing 

Note, '-' Infecting    premises    with    eon» 
tagious  disease  as  waste. 

No  case  bearing  squarely  upon  this  ques- 
tion has  been  found,  but,  in  United  States 
V.  Bostwick,  94  U.  S.  53,  24  L.  ed,  65,  it 
was  held  that  no  recovery  could  be  had  by 
the  landlord  for  the  use  of  premises  by  the 
tenant,  for  a  smallpox  hospital,  where  all 
the  receipts  for  the  rent  stated  that  the 
property  was  being  so  occupied  and  no  ob- 
jection   to    such    an    occupuncy    was    ever 
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state  of   the   art   of   disinfection   or   other 
means  of  rendering  it  healthful. 

Damages  —  waste  —  reputation  of  prop- 
erty. 

3.  Injury  to  the  reputation  of  an  estate 
because  of  its  use  as  a  smallpox  hospital  is 
nut  an  element  of  damages  in  an  action 
against  the  lessee  for  waste. 

(September  6,  1910.) 

Ij^XCEPTIONS  by  plaintiff  to  the  direc- 
1/  tion  by  the  Superior  Court  for  Mid- 
dlesex County  of  a  verdict  for  defendants 
in  an  action  bjought  to  recover  damages 
for  alleged  waste.  Judgment  for  plain- 
tiff on  condition. 

The  jury  was  permitted  to  assess  the 
damages,  and  defendants  stipulated  that 
if  the  direction  of  the  verdict  in  their 
favor  was  erroneous  judgment  should  be 
entered  for  the   plaintiff. 

Further   facts   appear   in   the   opinion. 

Mr.  D.  G.  Delano  for  plaintiff. 

Messrs.  Nelson  P.  Brown  and  Stover 
&  Sweetser,  for  defendants: 

Until  forfeiture  the  mortgagor  is  the 
owner   of   the   legal   estate. 

Trowbridge,  Readings  on  Mortgages,  8 
Mass.  551;  Ballard  v.  Carter,  5  Pick.  115, 
16  Am.  Dec.  377;  Brigham  v.  Winchester, 
1  Met.  390;  Waltham  Bank  v.  Waltham, 
10  Met.   334. 

The  mortgagor  is  the  actual,  uncondi- 
tional owner  of  mortgaged  premises  be- 
fore possession  taken. 

Brigham  v.  Winchester  and  Waltham 
Bank  v.  Waltham,  supra;  Dolliver  v.  St. 
Joseph  F.  &  M.  Ins.  Co.  128  Mass.  315, 
35  Am.  Rep.  378. 

The  board  of  health  of  a  city  may  use 
premises  as  a  contagious  hospital  without 
a  warrant  issued,  under  Pub.  Stat.  chap. 
80,  §  43,  if  it  has  the  consent  of  the 
owner. 

Hersey  v.  Chapin,  162  Mass.  176,  38  N. 
E.  442;  Spring  v.  Hyde  Park,  137  Mass. 
664,  50  Am.  Rep.  334. 

If  any  right  of  action  inures  to  the 
plaintiff  from  the  execution  of  the  lease 
by  his  mortgagor,  and  the  use  of  the  prem- 
ises by  the  mortgagor's  privies,  it  can  only 
be  upon  allegation  and  proof  that  the 
remainder  of  the  mortgage  security,  and, 
furthermore,  the  personal  responsibility  of 


the   mortgagor,    are    insufficient    to    afford 
him    complete   indemnity. 
Thomas,  Mortg.  pp.  54,  56. 

Rugg,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  action  of  tort  in  the  nature 
of  waste.  The  defendants  constituted  the 
board  of  health  in  the  city  of  Everett. 
The  plaintiff  was  the  mortgagee  of  certain 
real  estate  in  that  city,  the  buildings  upon 
which  consisted  of  one  house  of  three  tene- 
ments, and  a  store  and  a  stable.  On  or 
about  the  21st  day  of  December,  1901,  the 
defendants,  acting  as  members  of  the  board 
of  health,  leased  of  the  mortgagor  said 
premises  "to  be  used  as  a  contagious  hos- 
pital." Occupation  for  that  purpose  began 
at  once  and  continued  until  December  22, 
1902,  during  which  period  forty-two  per- 
sons sick  with  smallpox  were  treated, 
six  of  whom  died.  The  plaintiff  did 
not  know  of  the  lease,  nor  of  such  occu- 
pation, until  after  it  had  continued  for 
several  months.  The  defense  is  that  the 
acts  complained  of  were  done  under  the 
authority  of  the  lease  given  by  the  mort- 
gagor. 

It  is  to  be  noted  that  the  defendants 
did  not  proceed  under  Pub.  Stat.  chap. 
80,  §  43,  then  in  force  (now  Rev.  Laws, 
chap.  75,  §  46,  as  amended  by  Stat.  1906, 
chap.  366,  §  2).  They  undertook  to  per- 
form the  public  duty  incumbent  upon 
them  of  providing  a  proper  place  for  the 
treatment  of  persons  suffering  from  small- 
pox, by  agreement  with  the  mortgagor, 
and  not  by  any  exercise  of  the  power  dele- 
gated by  the  commonwealth.  Whatever 
may  be  the  law  in  other  jurisdictions,  by 
statute  or  otherwise,  "it  has  long  been 
settled  in  this  commonwealth  that  as  to 
all  the  world  except  the  mortgagee  the 
mortgagor  is  the  owner  of  the  mortgaged 
lands,  at  least  till  the  mortgagee  has  en- 
tered for  possession."  Dolliver  v.  St.  Jo- 
seph F.  &  M.  Ins.  Co.  128  Mass.  315,  35 
Am.  Rep.  378.  Whether  the  mortgagee  is 
in  possession  of  the  mortgaged  premises 
or  not,  or  whether  his  right  to  possession 
begins  only  with  the  breach  of  condition, 
and  there  has  been  no  breach,  neverthe- 
less he  has  such  an  interest  in  the  prop- 
erty and  its  preservation  as  enables  him 
to   maintain    an    action   in   his   own   name 


made.  It  would  seem  to  be  a  fair  infer- 
ence that  it  was  only  the  landlord's  knowl- 
edge and  acquiescence  in  such  use  of  his 
premises  that  prevented  him  from  recover- 
ing. 

In  Hersey  v.  Chapin,  102  Mass.  170,  38 
N.  E.  442,  it  was  held  that  a  tenant  in 
possession  could  not,  as  against  the  rights 
of  the  owner,  authorize  the  members  of 
30  L.R.A.(N.S.) 


the  municipal  board  of  health  to  establish 
a  hospital  for  patients  afflicted  with  an  in- 
fectious disease  in  the  owner's  house,  and 
to  maintain  such  hospital  there  to  the  dam- 
age of  the  reversion;  an  attempt  to  do 
that  would  have  been  a  violation  of  the 
owner's  rifrht,  which  would  have  justified 
him  in  treating  the  tenant  as  a  trespasser. 

W.  M.  G. 
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for  injury  to  it.  Such  right  of  action 
is  founded  not  upon  the  right  to  present 
possession,  but  on  title  to  the  estate.  He 
may  maintain  such  an  action,  although 
be  in  a  junior  mortgagee  and  although 
the  security  remains  ample  for  his  pro- 
tection. He  has  a  right  to  his  security 
unimpaired.  The  leading  principles  by 
which  the  rights  of  mortgagor  and  mort- 
gagee may  be  worked  out  are  clearly  ex- 
plained by  Wells,  J.,  in  Gooding  v.  Shea, 
103  Mass.  360,  4  Am.  Rep.  563.  Cases 
which  recognize  a  right  of  action  in  the 
mortgagee  to  recover  damages  for  injury 
to  his  security  are  numerous.  See  for 
example  James  v.  Worcester,  141  Mass. 
361,  6  N.  E.  820;  Wilbur  v.  Moulton,  127 
Mass.  609;  Searle  v.  Sawyer,  127  Mass. 
491,  34  Am.  Rep.  425;  Byrom  v.  Chapin, 
113  Mass.  308-311;  Stewart  v.  Finkel- 
stone,  206  Mass.  30,  28  L.R.A.(N.S.)  634, 
92  N.  E.  37;  Ocean  Acci.  &  G.  Corp.  v. 
Ilford  Gas  Co.  [1905]  2  K.  B.  493;  Fidelity 
Trust  Co.  V.  Hoboken  &  M.  R.  Co.  71  N.  J. 
Eq.  14,  63  Atl.  273.  An  action  for  such 
injury  lies  as  well  against  the  mortgagor, 
although  rightfully  in  possession.  The 
mortgagor  is  liable  to  the  mortgagee  for 
waste.  The  mortgagor  in  this  respect 
stands  to  the  mortgagee  as  a  tenant  to  a 
landlord,  or  a  tenant  for  life  to  a  rever- 
sioner. Goodman  v.  Kine,  8  Beav.  379: 
King  V.  Smith,  2  Hare,  239,  18  Eng.  Rul. 
Cas.  98;  Page  v.  Robinson,  10  Cush.  99; 
Hutchins  v.  King,  1  Wall.  53,  17  L.  ed.  544. 
A  lease  made  by  the  mortgagor  after  the 
rights  of  the  mortgagee  have  become  fixed 
cannot  affect  the  latter  in  any  way  with- 
out his  consent.  Tilden  v.  Greenwood, 
149  Mass.  567,  22  N.  E.  45;  Elmore  v. 
Symonds,  183  Mass.  321,  67  N.  E.  314. 

The  fundamental  question,  therefore,  is 
whether  upon  the  facts  agreed  it  was  per- 
missible for  the  jury  to  find  that  waste  had 
been  committed.  Under  the  conditions  pre- 
vailing in  this  commonwealth  waste  is  an 
unreasonable  or  improper  use,  abuse,  mis- 
management, or  omission  of  duty  touching 
real  estate  by  one  rightfully  in  possession 
which  results  in  its  substantial  injury. 
It  is  the  violation  of  an  obligation  to 
treat  the  |>remises  in  such  manner  that 
no  harm  be  done  to  them,  and  that  the 
estate  may  revert  to  those  having  an  un- 
derlying interest  undeteriorated  by  any 
wilful  or  negligent  act,  Pynchon  v. 
Stearns,  11  Met.  304,  45  Am.  Dec.  207; 
United  States  v.  Bostwick,  94  U.  S.  53, 
65,  24  L.  ed.  65,  60;  Townshend  v.  Moore, 
33  N.  J.  L.  284;  Turner  v.  Wright,  2  De 
G.  F.  &  J.  234,  246;  30  Am.  &  Eng.  Enc. 
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Law,  2d  ed.  p.  255,  and  cases  cited.  Waste 
does  not  necessarily  mean  a  subtraction  of 
something  from  the  corporal  substance  of 
the  estate.  Perhaps  it  may  not  always 
include  change  in  material  condition, 
though  it  is  not  necessary  to  decide  that 
point  in  this  case.  Its  early  and  fre- 
quent application  was  in  an  agricultural 
sense,  where  it  means  a  damaging  use  not 
in  accordance  with  good  husbandry. 
Pratt  V.  Brett,  2  Madd.  Ch.  62;  Patterson 
v.  Central  Canada  Loan  &  Sav.  Co.  29 
Ont.  Rep.  134-137.  It  generally  consists  in 
some  definite  physical  injury.  This  is 
shown  by  reference  to  the  earlier  defini- 
tions, as  for  instance  that  of  Blackstone, 
who  calls  it  a  "spoil  or  destruction  in 
houses,  gardens,  trees,  and  other  corporeal 
hereditaments."  2  Bl.  Com.  Sharswood's 
ed.  281.  On  principle  it  follows  that  mere 
injury  to  the  reputation  of  real  estate  or 
the  supposed  diminution  of  its  value  rest- 
ing on  whimsical  or  emotional  grounds, 
or  arising  from  dictates  of  custom  or  taste, 
do  not  constitute  waste.  These  consider- 
ations have  nothing  to  do  with  material 
substance,  but  depend  upon  evanescent  or 
intangible  preferences  or  prejudices.  It 
is  the  commonly  accepted  view  that  small- 
pox is  a  contagious  disease,  spread  through 
the  instrumentality  of  germs,  which  al- 
though invisible  to  the  naked  eye  are  per- 
niciously active  and  capable  of  causing 
loathsome  and  often  fatal  sickness.  In 
Com.  V.  Pear,  183  Mass.  242,  67  L.R.A.  935, 
06  N.  E.  719,  is  a  statement  of  the  ju- 
dicial notice  which  the  court  will  take  of 
the  horrors  of  smallpox.  From  the  agreed 
facts  the  jury  would  have  been  warranted 
in  finding  that  this  building  was  filled  in 
every  nook  and  crevice  with  the  microscopic 
germs  of  this  dreaded  disease.  This  might 
have  been  found  to  constitute  an  essential 
alteration  in  the  qualities  and  condition  of 
the  house  with  reference  to  the  purposes 
for  which  it  was  intended  to  be  used,  such 
as  to  constitute  a  definite  injury.  Inocu- 
lation with  germs  of  glanders  was  held 
to  be  a  "bodily  injury"  in  H.  P.  Hood  & 
Sons  V.  Maryland  Casualty  Co.  206  Maps. 
223,  —  L.R.A.(N.S.)  — ,  92  N.  E.  329. 
Sowing  the  seeds  of  noxious  weeds  was 
restrained  as  waste  in  Pratt  v.  Brett,  su- 
pra. Impregnation  of  a  building  with  tho 
indiscernible  but  vital  germs  of  a  danger- 
ous malady  is  closely  analogous  to  the  sow- 
ing of  seeds  of  deleterious  plants,  and  may 
be  in  its  efTect  far  more  detrimental.  It 
may  be  in  fact  even  more  harmful  than  to 
tear  down  or  remove  a  part  of  the  build* 
ing.     It   is   in   principle  the   same  general 
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kind  of  damage  as  the  more  familiar  in- 
Btances  of  waste.  The  possibility  of  germ- 
ination of  the  disease  germs  which,  it 
might  have  been  found,  were  deposited 
through  the  action  of  the  defendants  with- 
in the  house  in  question,  was  or  might 
have  been  found  to  be  waste,  unless  it 
is  shown  that  they  can  be  removed  by 
disinfection  or  otherwise  without  material 
physical  change  in  the  building,  so  as  to 
make  it  as  safe  for  residence  as  before. 
Whether  this  can  be  done  or  not  depends 
upon  evidence.  Hersey  t.  Chapin,  162 
Mass.  176,  38  N.  E.  442,  while  not  decisive 
of  the  present  case,  seems  to  go  upon  the 
ground  that  the  use  of  a  building  as  a 
smallpox  hospital  might  be  an  injury  to 
the  reversion.  See  also  United  States  v. 
Bostwick,  94  U.  S.  63,  24  L.  ed.  65. 

A  case  like  the  present  should  be  sub- 
mitted to  the  jury  under  instructions 
which  would  permit  the  plaintiff  to  recov- 
er the  diminution  in  the  value  of 
his  property  for  every  valuable  use 
among  ordinarily  intelligent  men,  arising 
from  the  occupancy  for  a  smallpox  hospi- 
tal, provided  the  jury  were  satisfied  that 
it  was  not  reasonable  and  proper  to  let 
the  building  for  this  purpose,  having  ref- 
erence to  the  probable  effects  upon  its  fu- 
ture, growing  out  of  the  presence  of  dis- 
ease-producing conditions,  in  view  of  the 
existing  state  of  the  art  of  disinfection 
or  other  way  of  rendering  it  'healthful, 
and  excluding  all .  sentimental  or  fanciful 
notions   affecting  only  its   reputation. 

From  an  examination  of  the  record  there 
appears  to  be  ground  for  the  view  that  the 
case  was  tried  throughout  upon  the  theory 
that  recovery  was  sought  and  could  be  had 
for  injury  to  the  reputation  of  the  estate, 
apart  from  any  physical  waste,  and  that 
the  stipulation  and  agreement,  that  in  the 
event  of  the  ruling  to  the  effect  that 
the  plaintiff  could  not  recover  being  wrong, 
judgment  should  be  entered  for  the  plain- 
tiff, was  made  and  entered  into  under  such 
a  misapprehension  as  to  render  what  has 
taken  place  a  mistrial,  or  to  make  it  un- 
just to  hold  the  parties  to  it,  in  view  of 
the  present  opinion.  The  declaration  is 
broad  enough  to  include  damages  of  the 
nature  which  we  have  held  may  be  re- 
covered. Hence  the  entry  should  be:  Judg- 
ment for  the  plaintiff  for  the  sum  found  by 
the  jury,  unless  within  sixty  days  from  the 
filing  of  the  rescript  the  justice  of  the 
superior  court  before  whom  the  trial  oc- 
curred shall  decide,  after  hearing,  that 
under  these  circumstances  justice  requires 
a  new  trial,  and  enter  an  order  to  that 
effect. 

So  ordered. 
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COURT. 

FREEMAN    C.    WILLIS,    Admr.,    etc.,    of 

Frank  B.  Willis,  Deceased, 

v. 

PLYMOUTH   &  CAMPTON  TELEPHONE 
EXCHANGE  COMPANY. 

(75  N.  H.  463,  76  AtL  877.) 

Master  —  unsafe  telephone  pole  —  duty 
of  inspection. 

1.  A  telephone  company  sending  a  man 
to  straighten  an  angle  pole  which  is  lean- 
ing because  of  the  strain  of  the  wires  owes 
him  the  duty  of  doing  what  an  ordinary 
man  would  do  under  the  circumstances  to 
ascertain  whether  or  not  the  pole  was  orig- 
inally set  the  proper  depth  into  the  ground, 
or  whether  it  had  pulled  out,  it  being  un- 
safe to  climb  a  leaning  pole  subject  to  the 
angle  strain  if  it  is  not  sufficiently  deep 
in  the  ground. 

Same  —  notlflcation    of    danger  —  duty. 

2.  A  telephone  company  which  sends  a 
mail  to  straighten  an  angle  pole,  knowing 
that  it  is  less  than  the  usual  depth  in  the 
ground,  of  which  fact  or  of  the  danger  of 
straightening  such  poles  he  is  ignorant, 
must  use  ordinary  care  to  notify  him  of  the 
dangers  peculiar  to  the  service  because  of  it. 

Same  —  sufficiency     of    instruction  — 
question  of  law. 

3.  It  cannot  be  said  as  matter  of  law 
that  a  telephone  company  acting  as  the 
ordinary  man  should  not,  when  sending  a 
lineman  to  straighten  an  angle  pole,  which 
it  knows  had  pulled  out  of  the  ground,  but 
with  nothing  to  Indicate  that  fact  to  the 
employee,  who  might  have  reached  the  con- 
clusion that  it  had  merely  driven  its  brace 
into  the  ground,  give  him  further  notice 
of  the  danger,  than  simply  to  tell  him  to 
use  a  guy  rope  if  the  pole  leaned  badly. 

Same  —  effect  of  furnishing  sufficient 
Implements. 

4.  A  master  cannot  escape  liability  for 
injury  to  his  servant,  because  he  furnished 
him  with  proper  implements  with  which 
to  do  his  work  the  use  of  which  would 
have  prevented  the  accident,  if  the  master 
did  not  tell  him  to  use  them  in  the  particu- 
lar case,  and  he  did  not  know,  and  was  not 
in  fault  in  not  knowing,  that  he  ought  to 
have  done  so. 

On  Rehearing. 

Same  —  servant's     negligence  —  viola- 
tion of  orders  —  effect. 

5.  A  master  cannot  escape  liability  for 
injury  to  his  servant,  because  the  servant 
neglects  in  the  particular  case  to  follow  any 
instructions  which  had  ever  been  given  him, 
and  such  failure  contributed  in  some  way 

Note.  —  Upon  the  subject,  "Injury  to  elec- 
tric lineman  through  defect  in  pole  or  its 
appurtenances,"  see  note  to  Lynch  v.  Sagi- 
naw Valley  Traction   Co.  21  L.R.A.(N.S.) 
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to  the  accident, — especially  where  some  of 
them  were  habitually  violated  not  only  by 
the  ordinary  workmen,  but  by  their  superi- 
ors also. 

(October  6,  1909.) 

EXCEPTIONS  by  defendant  to  rulings 
of  the  Superior  Court  for  Grafton 
County  made  during  the  trial  of  an  action 
brought  to  recover  damages  for  the  alleged 
negligent  killing  of  plaintiff's  intestate 
which  resulted  in  a  verdict  for  plaintiff. 
Overruled^ 

Plaintiff's  intestate,  Frank  B.  Willis,  was 
employed  by  defendant  as  a  telephone  line- 
man, it  being  his  duty,  among  others,  to 
straighten  leaning  poles.  Deceased,  with 
two  assistants,  was  sent  by  defendant's 
superintendent  to  straighten  an  angle  pole 
which  was  leaning. 

The  evidence  tended  to  show  that  angle 
poles,  because  of  the  side  strain  of  the 
wires,  are  set  4  feet  in  the  ground  and 
supported  by  a  guy,  or  a  brace,  or  both, 
but  that  when  one  is  supported  by  a  short 
brace  only  the  strain  tends  to  lift  it  out 
of  the  ground;  and  that  if  this  happens 
after  the  pole  has  been  set  for  some  time 
an  easily  discernible  earth  stain  will  show 
on  the  pole,  but  that  if  a  pole  is  pulled  up 
shortly  after  having  been  set  no  such  stain 
is  apparent.  The  pole  in  question,  which 
had  been  erected  some  ten  years,  was  28 
feet  long  and  supported  by  a  10- foot  brace, 
and  at  the  time  of  the  accident  was  but 
2^  feet  in  the  ground,  although  there  were 
no  surface  indications  that  it  was  not  set 
at  the  usual  depth. 

Plaintiff's  evidence  also  tended  to  show 
that  Willis  was  not  given  any  special  in- 
structions as  to  how  the  work  should  be 
done,  but  had  general  instructions  to  inspect 
the  poles  when  doing  such  work,  and  not 
to  climb  one  that  leaned  badly  without 
using  a  guy  rope;  that  he  had  never  seen 
a  pole  pulled  up  without  there  being  some 
surface  indications  of  the  displacement,  and 
that  he  thought  the  pole  had  been  set  at 
the  usual  depth,  and  that  if  it  had  been  it 
would   have  been   safe   for  climbing. 

Deceased  climbed  the  pole  to  attach  a 
guy  wire.  His  added  weight  raised  the 
pole  free  from  the  ground,  causing  a  fall 
to  his  death. 

Further  facts  appear  in  the  opinion. 

Mr.  Fred  G.  Deniond,  with  Messrs. 
Streeter  &  Hollis  and  Alvin  F.  Weut- 
worth,  for  defendant: 

The  condition  of  the  pole  was  not  a 
breach  of  any  duty  owing  from  the  defend- 
ant to  the  deceased.  It  was  under  no  obli- 
gation to  furnisli  him  a  safe  pole  to  repair. 

Gibbons  v.  Brush  Electric  Illuminating 
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Co.  36  App.  Div.  140,  55  N.  Y.  Supp.  378; 
Ewald  V.  Michigan  C.  R.  Co.  107  111.  App. 
294;  Broderick  v.  St.  Paul  City  R.  Co.  74 
Minn.  163,  77  N.  W.  28;  Sarton  v.  North- 
western Teleph.  Exch.  Co.  81  Minn.  314, 
84  N.  W.  109;  Kellogg  v.  Denver  City  Tram- 
way Co.  18  Colo.  App.  475,  72  Pac.  609. 

Having  no  actual  knowledge  of  the  shal- 
low setting  of  the  pole,  the  defendant  was 
under  no  obligation  to  the  deceased  to  take 
measures  to  discover  it,  even  if  any  method 
of  inspection  short  of  digging  up  'the  pole 
would  have  disclosed  it. 

Dartmouth  Spinning  Co.  v.  Achord,  84 
Ga.  14,  6  LJI.A.  190,  10  S.  E.  449. 

A  company  sending  out  a  gang  of  men 
to  repair  its  lines  is  not  required  to  send 
other  men  before  them  to  inspect  the  poles, 
and  determine  which  could  safely  be  climbed 
without  the  taking  of  precautions. 

Sias  v.  Consolidated  Lighting  Co.  73  Vt. 
35,  50  Atl.  554;  Mclsaac  v.  Northampton 
Electric  Light  Co.  172  Mass.  89,  70  Am. 
St.  Rep.  244,  51  N.  E.  524;  McGorty  ▼. 
Southern  New  England  Teleph.  Co.  69  Conn. 
635,  61  Am.  St.  Rep.  62,  38  Atl.  359; 
Krimmel  v.  Edison  Illuminating  Co.  130 
Mich.  613,  90  N.  W.  336;  Kanz  v.  Page,  168 
Mass.  217,  46  N.  E.  620;  Kelley  v.  Chicago, 
St.  P.  M.  &  O.  R.  Co.  35  Minn.  490,  29 
N.  W.  173;  Dartmouth  Spinning  Co.  v. 
Achord,  supra. 

On  Rehearing. 

Contributory  negligence  should  be  in- 
ferred, as  a  matter  of  law,-  whenever  the 
injury  resulted  from  the  servant's  non- 
compliance with  a  specific  order  given  by 
the  master  or  his  representative;  and  the 
mere  fact  that  the  servant  was  not  warned 
that  the  prohibited  act  was  dangerous  does 
not  render  the  doing  of  that  act  any  tho 
less  culpable. 

1  Labatt,  Mast.  &  S.  §  363;  Louisville  & 
N.  R.  Co.  V.  Mothershed,  110  Ala.  143,  20 
So.  67;  Lendberg  v.  Brotherton  Iron  Min. 
Co.  97  Mich.  443,  56  N.  W.  846;  Prather 
V.  Richmond  &  D.  R.  Co.  80  Ga.  427,  12 
Am.  St.  Rep.  263,  9  S.  E.  530;  Pilkinton 
V.  Gulf  C.  &  S.  F.  R.  Co.  70  Tex.  226,  7 
S.  W.  805;  La  Croy  v.  New  York,  L.  E. 
&  W.  R.  Co.  132  N.  Y.  570,  30  N.  E.  391; 
Freeman  v.  Glens  Falls  Paper  Mill  Co.  70 
Hun,  530,  24  N.  Y.  Supp.  403;  Louisville 
&  N.  R.  Co.  V.  Wilson,  88  Tenn.  316,  12 
S.  W.  720;  Pennsylvania  Co.  v.  Whitcomb, 
111  Ind.  212,  12  N.  E.  380;  Conners  v. 
Burlington,  C.  R.  «fc  N.  R.  Co.  74  Iowa,  383, 
37  N.  W.  966;  Lockwood  v.  Chicago  &  N. 
W.  R.  Co.  55  Wis.  50,  12  N.  W.  401;  Lake 
Erie  &  W.  R.  Co.  v.  Craig,  25  C.  C.  A.  685, 
47  U.  R.  App.  647,  80  Fed.  488;  Shanny 
V.   Androscoggin    Mills,    66    Me.    420, 
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Mr.  Oliver  W.  Branch,  for  plaintiff: 

Willis  did  not  assume  the  extraordinary 
risk  of  an  improperly  set  pole. 

Kelly  V.  Erie  Teleg.  &  Teleph.  Co.  34 
Minn.  321,  25  N.  W.  706;  McDonald  v. 
Postal  Teleg.  Co.  22  R.  L  131,  46  Atl.  407; 
Riker  v.  New  York,  O.  &  W.  R.  Co.  64 
App.  Div.  357,  72  N.  Y.  Supp.  168;  Essex 
County  Electric  Co.  v.  Kelly,  57  N.  J.  L. 
100,  29  Atl.  427,  s.  c.  60  N.  J.  L.  306,  37 
Atl.  619. 

Messrs.  Oliver  E.  Branch  and  Ira  A. 
Chasealso  for  plaintiff. 

Young:,  J.,  delivered  the  opinion  of  the 
court : 

The    defendants'    contention,    that    their 

motion  for  a  nonsuit  should  have  been 
granted,  is  based  on  the  proposition  that 
a  master  owes  the  servants  he  employs  to 
rpT>nir  his  instrumentalities  no  duty  of  in- 
BpectioiL  Is  this  an  accurate  statement 
ui  the  rule  to  be  applied  in  this  case  to 
determine  the  rights  and  duties  of  the 
parties  ? 

In  this  jurisdiction,  in  so  far  as  instru- 
mentalities are  concerned,  the  only  duty  the 
law  imposes  on  the  master  for  the  benefit 
of  experienced  servants  is  that  of  notify- 
ing them  of  the  dangers  peculiar  to  the 
service  because  of  any  abnormal  or  unusual 
condition  of  his  instrumentalities,  of  which 
he  either  knows  or  would  have  known  if 
he  had  used  ordinary  care  for  their  safety, 
and  of  which  they  neither  know  nor  are  in 
fault  for  not  knowing,  intending  by  "notify- 
ing," not  merely  calling  their  attention  to 
fhe  peculiar  physical  condition  of  his  in- 
strumentalities, but  giving  them  all  the 
information  necessary  to  enable  them  to  ap- 
preciate fully  the  dangers  peculiar  to  the 
service  because  of  any  abnormal  or  def ecti  re 
condition  of  his  instrumentalities. 

Since  a  master  performs  his  full  duty, 
in  so  far  as  experienced  servants  are  con- 
cerned, when  he  notifies  them  of  the  ex- 
traordinary or  abnormal  dangers  of  the  ser- 
vice, it  is  true  that  he  owes  servants  em- 
ployed to  make  repairs  no  duty  to  notify 
them  of  the  dangers  of  the  service  which  are 
not  caused  by  some  unusual  or  abnormal 
condition  of  the  instrumentalities  to  be  re- 
paired; for  risks  not  created  in  that  way 
are  the  usual  or  ordinary  dangers  of  the 
service,  and  as  to  such  risks  the  master 
owes  his  ser\'ants  no  duty,  no  matter  what 
they  are  employed  to  do.  But  when,  as  in 
this  case,  the  dangers  incident  to  making 
the  repairs  arise  from  the  master's  failure 
to  maintain  his  instrumentalities  in  the 
usual  or  ordinary  way,  he  is  in  fault  aa 
to  servants  injured  while  making  repairs, 
if  he  did,  and  they  did  not,  know  of  the 
abnormal  risk  caused  by  the  unusual  con- 
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dition  of  his  instrumentalities  (Aldrich  v. 
Concord  &  M.  R.  Co.  67  N.  H.  380,  36  Atl. 
252);  for  such  risks  are  not  the  usual  or 
ordinary  hazards  of  the  service,  but  are 
among  the  extraordinary  or  imusual  risks, 
of  which  it  is  the  duty  of  the  master  to 
notify  his  servants  when  he  does,  and  they 
do  not,  appreciate  the  peculiar  dangers  of 
the  service  incident  thereto. 

Although  the  defendants  owed  the  intes- 
tate no  duty  to  notify  him  of  the  dangers 
ordinarily  incident  to  straightening  up  poles 
the  usual  depth  in  the  ground,  still  it  was 
their  duty  to  do  whatever  the  ordinary  man 
would  have  done  for  his  safety.  It  is  not 
intended  by  this  that  it  was  the  defend- 
ants' duty  to  furnish  the  intestate  with 
poles  safe  for  him  to  climb,  or  even  with 
poles  maintained  4  feet  in  the  ground;  but 
it  was  their  duty  to  do  what  the  ordinary 
man  would  have  done  to  ascertain  whether 
their  poles  were  originally  set  the  proper 
depth  in  the  ground,  or  whether  they  had 
been  pulled  up  since  they  were  set.  It  is 
not,  therefore,  an  accurate  statement  of 
the  master's  duty  to  say  that  he  owes 
the  servants  he  employs  to  make  repairs 
no  duty  of  inspection.  He  owes  such  serv- 
ants, as  well  as  those  whom  he  employs 
to  use  his  instrumentalities,  the  duty  of 
doing  whatever  the  ordinary  man  would  do 
to  discover  the  abnormal  or  extraordinary 
dangers  of  the  service,  and  to  notify  them 
of  those  dangers  of  which  he  does,  and 
they  do  not,  know.  Since  this  was  the  de- 
fendants' duty,  the  test  to  determine  wheth- 
er they  were  in  fault  for  the  intestate's 
death  is  to  inquire  whether  (1)  they  did, 
and  (2)  he  did  not,  know  that  the  pole 
in  question  was  less  than  the  usual  depth 
in  the  ground,  and  fully  appreciate  the  risk 
peculiar  to  the  work  of  straightening  it  up 
because  of  this  fact;  if  it  is  found  that 
they  did,  and  he  did  not,  appreciate  that 
risk  (3),  whether  the  fact  the  pole  was  in 
the  ground  but  2^  feet  was  an  abnormal 
condition;  and  if  it  was  (4)  whether  they 
used  ordinary  care  to  notify  him  of  the 
dangers  peculiar  to  the  service  because  of 
it.     Wood,  Mast.  &  S.  §§  414,  415. 

The  defendants'  manager  thought  the 
pole  leaned  because  the  wires  had  pulled 
it  out  of  the  ground.  It  can  be  found  from 
the  testimony  in  respect  to  the  intestate's 
habit  never  to  climb  a  pole,  or  to  permit 
others  to  climb  it,  unless  he  thought  it  was 
safe  to  do  so,  that  he  did  not  know  the 
pole  had  been  pulled  up,  or,  in  any  event, 
did  not  appreciate  the  risk  incident  thereto. 
It  is  conceded  that  the  pole  ought  to  have 
been  at  least  4  feet  in  the  ground;  con- 
sequently the  only  question  to  be  con- 
sidered on  this  branch  of  the  case  is  whether 
it  can  be  said  that  the  defendants  did  all 
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the  ordinary  man  would  have  done  to  notify 
the  intestate  of  the  danger  peculiar  to  his 
work  because  the  pole  was  less  than  the 
usual  depth  in  the  ground.  All  they  did 
for  that  purpose  was  to  tell  him  to  use  a 
guy  rope  if  the  pole  leaned  badly.  As  the 
defendants'  servants  were  in  the  habit  of 
construing  that  instruction,  it  meant  that 
he  was  to  use  a  guy  rope  whenever  he 
thought,  all  things  considered,  it  was  not 
safe  to  climb  a  pole  without  it.  But  if  it 
is  conceded  that  the  intestate  understood 
it  was  not  safe  to  climb  any  pole  that 
leaned  badly  without  using  a  rope,  it  can 
still  be  found  that  the  defendants  did  noth- 
ing to  notify  him  of  the  danger  they  knew 
was  peculiar  to  climbing  this  pole,  for  it 
can  be  found  that  this  pole  did  not  lean 
badly.  In  short,  it  can  be  found  that  they 
sent  him  out  to  do  this  work  without  giving 
him  any  information  whatever  in  respect 
to  the  extraordinary  danger  incident  there- 
to, although  they  either  knew  or  ought  to 
have  known  of  it,  and  also  knew  or  ought 
to  have  known  that  there  was  no  ground 
stain  or  other  surface  indication  to  show 
that  the  pole  was  less  than  the  usual  depth 
in  the  ground,  and  that  in  that  situation 
a  man  of  the  intestate's  experience  would 
be  as  likely  to  attribute  the  leaning  of  the 
pole  to  the  fact  that  the  brace  had  sunk 
into  the  soft  sand  as  to  the  fact  that  the 
wires  had  pulled  the  pole  out  of  the  ground. 
It  cannot  be  said  that  under  these  circum- 
stances the  ordini^ry  man  would  not  have 
done  something  more  than  the  defendants 
did  to  notify  the  intestate  of  the  abnormal 
danger  incident  to  straightening  up  this 
pole. 

2.  Concede  that  the  defendants'  first  re- 
quest should  not  have  been  refused  because 
it  assumed  that  the  intestate  was  instruct- 
ed to  inspect  poles  for  himself,  and  not 
to  climb  one  that  leaned  badly  without 
using  a  guy  rope,  and  it  does  not  follow 
that  the  court  erred  in  refusing  it.  As  has 
been  seen,  it  is  not  an  accurate  statement 
of  the  law  as  applied  to  the  facts  of  this 
case  to  say  that  the  defendants  were  under 
no  duty  to  the  intestate  "to  inspect  the 
pole  in  question."  It  was  their  duty  to  do 
what  the  ordinary  vian  would  have  done  to 
ascertain  whether  this  pole  was  originally 
set  at  the  usual  depth,  or  whether  since 
then  the  wires  had  pulled  it  up;  and,  if  they 
found  either  that  it  was  not  set  at  the 
usual  depth,  or  that  it  had  been  pulled 
out  of  the  ground,  to  notify  the  intestate 
of   it. 

3.  The  defendants'  second  request  was 
also  properly  refused.  It  cannot  be  said, 
as  a  matter  of  law,  that  if  the  defendants 
furnished  the  intestate  "with  suitable  tools 
and  apparatus  with  which  to  do  his  work, 
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and  Willis  failed  to  use  them,  and  if  this 
failure  in  any  way  contributed  to  the  acci- 
dent, the  plaintiff  is  not  entitled  to  recover." 
If  it  is  conceded  that  the  defendants  pro- 
vided the  guy  rope  for  use  on  this  pole, 
and  that  it  was  a  suitable  rope  for  that 
purpose  and  would  have  prevented  the  ac- 
cident, the  plaintiff  could  still  recover  if 
they  failed  to  tell  the  intestate  to  use  it, 
and  he  did  not  know,  and  was  not  in  fault 
for  not  knowing,  that  he  ought  to  use  it. 
In  that  case,  the  fact  that  the  rope  would 
have  prevented  the  accident  is  simply  im- 
material to  the  issue  of  the  plaintiff's  right 
to  recover. 

4.  Neither  can  the  defendants  complain 
because  the  court  refused  to  instruct  the 
jury  that  if  the  intestate  "failed  to  follow 
the  instructions  which  were  given  him,  and 
If  the  accident  was  in  any  way  caused 
by  his  failure  to  follow  them,  the  plaintiff 
is  not  entitled  to  recover." 

Exceptions  overruled. 

All  concur. 

A  petition  for  rehearing  having  been  filed, 
further  argument  in  writing  was  invited 
upon  the  exception  to  the  refusal  to  give 
the  instruction  set  out  in  paragraph  4  above. 

In  response  thereto,  Peaslee,  J.,  on 
March  1,  1910,  handed  down  the  following 
additional  opinion: 

The  question  concerning  the  refusal  to 
give  the  third  instruction  requested  by  the 
defendant  has  been  argued  as  though  it 
referred  only  to  one  express,  unequivocal 
order  given  for  this  particular  piece  of  work. 
If  the  request  had  been  so  framed  as  to 
relate  to  this  order,  and  this  alone,  there 
might  be  force  in  the  arguments  advanced. 
But  the  request  is  broader  than  that.  It 
includes  all  instructions  ever  given  Willis, 
and  demands  a  verdict  for  the  defendant 
if  failure  to  follow  any  of  these  instruc- 
tions in  any  way  caused  the  accident. 

There  was  evidence  not  only  of  the  spe- 
cific instruction  for  this  day's  work,  but 
also  of  general  instructions  along  similar 
lines.  There  was  also  evidence  that  these 
general  instructions  were  habitually  disre- 
garded not  only  by  the  ordinary  workmen, 
but  also  by  their  superior,  who  gave  the 
orders  to  them.  From  this  it  might  be 
found  that  there  was  no  intention  on  the 
part  of  the  master  that  the  instructions 
should  be  followed.  After  he  has  made  a 
rule  or  given  an  instruction,  "a  practical 
invitation  to  violate  it  may  be  inferred 
from  habitual  usage  which  is  known  to  him." 
McXce  v.  Cobuni  Trolley  Track  Co.  170 
Mass.  283,  49  N.  E.  437.  Fair-minded  men 
might  conclude  that  the  general  instructions  . 
were  to  be  followed  only  in  cases  where 
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there  seemed  to  be  occasion  to  do  so.  The 
jury  might  conclude  that  no  special  instruc- 
tion was  given,  and  that  tlie  general  ones 
were  properly  interpreted  as  above  indi- 
cated. If  they  so  found,  they  might  return 
a  verdict  for  the  plaintifT  if  it  seemed  tliat 
Willis  reasonably  concluded  that  this  was 
one  of  the  occasions  when  the  instructions 
were  not  to  be  followed.  1  Labatt,  Mast. 
&  S.  514,  945,  961.  It  was  the  plaintifl's 
right  to  have  the  case  considered  upon  this 
theory,  as  well  as  upon  those  more  favorable 
to  the  defendant.  The  requested  instruc- 
tion would  deprive  him  of  this  right,  and 
was  properly  refused.  Ordway  v.  Sanders, 
58  K  H.  132;  Chase  ▼.  Chase,  66  N.  H. 
592,  29  Atl.  553;  Smith  v.  Bank  of  New 
England,  70  N.  H.  187,  193,  46  Atl.  230; 
Smith  v.  Bank  of  New  England,  72  N.  H. 
4,  10,  54  Atl.  385;  Minot  v.  Boston  &  M. 
R  Co.  74  N.  H.  230,  237,  66  Atl.  825. 
Rehearing  denied. 

All  concur. 


UNITED     STATES     CIRCUIT     COURT 
OF  APPEALS,  SECOND  CIRCUIT. 

PENNSYLVANIA  RAILROAD  COMPANY, 

Plff.  in  Err.,  ' 

V. 

JOHN  KELLY. 

(101   C.   C.  A.  359,   177   Fed.  189.) 

Master  -^  special  policeman  —  as.sau]t  — 
liability. 

A  railroad  company  is  not  liable  for  an 
assault  committed  in  a  public  street,  50 
feet  from  its  pier,  by  a  special  policeman 
employed  and  paid  by  it  to  fegulate  the 
traffic  on  the  pier,  but  commissioned  by  the 
police  department,  upon  a  truckman  who,  in 
approaching  the  pier  to  secure  a  load,  failed 
promptly  to  obey  his  signal  to  halt. 

(March  7,  1910.) 

I^^RROR  to  the  Circuit  Court  for  the 
J  United  States  for  the  Southern  District 
of  New  York  to. review  a  judgment  in  plain- 
tifTs  favor  in  an  action  brought  to  recover 
damages  for  an  assault  alleged  to  have 
been  made  by  defendant's  servant  upon 
plaintiff.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Lacombe,  Coxe,  and  Noyes, 
Circuit  Judges. 

Mr.  Norman  B.  Beeclier  with  Messrs. 
Robinson,  Biddle,  &  Benedict,  for  plain- 
tiff in  error. 

Messrs.  Lonls  J.  Vorhans  and  Charles 
Goldzier,  with  Messrs.  Honse.  Grossman, 
&  Vorhans,  for  defendant  in  error, 
30  L.R.A.(N.S.) 


Coxe,  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 

On  the  morning  of  November  9,  1906, 
the  plaintiff,  who  was  a  truckman  and  {)iano 
mover,  started  with  a  two-horse  team  and 
two  helpers  \.o  the  pier  of  the  defendant 
at  the  foot  of  West  Thirty-Seventh  street, 
Xew  York,  to  receive  and  move  a  Tiffany 
grand  piano.  When  the  plaintiff,  who  was 
driving,  reached  the  foot  of  the  street, 
Michael  Gunn,  a  policeman  of  the  city  of 
New  York,  assigned  to  special  duty  on  the 
defendant's  pier,  and  paid  by  the  defendant, 
raised  his  hand  as  a  warning  signal  to  the 
plaintiff  to  halt.  This  he  did  not  do  im- 
mediately, and  an  altercation  arose  which 
culminated  in  his  receiving  a  severe  blow 
from  the  policeman's  club,  which  caused  the 
injuries  complained  of. 

The  version  of  the  occurrence  given  by 
Gunn  is  to  the  effect  that  the  plaintiff  was 
contumacious  and  insulting,  and  that  the 
blow  wus  struck  to  prevent  an  assault  by 

^— ^^ 
Xote.  —  Liability   of  private  person  or 

corporation  for  acts  of  special  police 

officer  appointed  by  public  atUhority, 

Since  the  preparation  of  the  note  on  this 
subject  appended  to  the  case  of  McKain  v. 
Baltimore  &  O.  R.  Co.  23  L.R.A.(N.S.)  280, 
the   court    that    decided   that   case   has    in 

•  Layne  v.  Chesapeake  &  O.  R.  Co.  06  W.  Va. 
607,  69  S.  E.  1103,  reaffirmed  and  restated 
the  rules  there  laid  down  for  determining 
the  responsibility  of  the  defendant  for  the 
acts  of  a  special  police  officer,  appointed 
by  public  authority.  After  repeating  ver- 
batim the  first  headnote  in  the  former  case, 
to  the  effect  that  prima  facie  the  special 
officer  is  a  public  officer,  for  whose  acts  the 
company  procuring  his  appointment  and 
pa^'ing  him  for  his  services,  directly  or  in- 
directly, is  not  liable,  the  court  in  the  lat- 
ter case  declares  that  a  public  officer  spe- 
cially employed  by  a  common  carrier  to  per- 
form certain  duties  and  services  for  it  is 
a  servant  of  such  carrier,  while  acting  with- 
in the  scope  of  such  emplojonent;  and  if 
such  servant,  in  the  performance  of  such 
duties,  wrongfully  inflict  injury  upon  a  pas- 
senger, the  carrier  is  liable  therefor,  al- 
though the  injurious  act  so  done  was  \yil- 
ful  and  malicious,  and  prompted  by  motives 
and  purposes  personal  to  the  servant  (offi- 
cer), such  as  resentment  of  insults  or  pun- 
ishment for  other  wrongs  perpetrated  upon 
himself.  It  should  be  observed  that  the 
question  whether  a  carrier  or  other  employ- 
er is  liable  for  injuries  inflicted  by  one  who 
sustains  the  relation  of  servant,  out  of 
his  personal  malice,  in  not  within  the  scope 
of  these  notes.  That  is  a  general  question 
which  arises  only  after  the  relation  of  mas- 
ter and  servant  is  established.  (See,  on 
that  subject,  note  in  4  L.R.A.(N.S.)  485.) 
The  Layne  Case  is  in  point  in  this  note  be- 
cause of  its  bearing  on  the  point,  prelimi- 
nary to  that  question,  whether  the  special  of- 
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the  plaintiff  and  his  companions.  It  is,  of 
course,  unnecessary  for  us  to  consider  the 
question  of  fact  thus  presented.  The  basic 
question  is,  Should  the  court  have  submit- 
ted the  facts  to  the  jury?  and,  in  such  cir- 
cumstances, the  plaintiff  is  entitled  to  the 
most  favorable  view  of  the  testimony. 

The  complaint  alleges  that  on  the  day 
in  question,  "the  defendant  had  in  its  em- 
ploy as  a  special  oflicer,  one  Michael  Guiin, 
whose  duty  it  was,  as  such  special  officer, 
to  regulate  the  traffic  on  the  defendant's 
pier  at  the  foot  of  West  Thirty-Seventh 
street."  This  appointment  was  made  pur- 
suant to  the  provisions  of  the  city's  charter 
which  provides,  in  substance,  that  w^hen 
the  necessity  therefor  is  shown,  the  police 
commissioner  may  appoint  and  swear  in 
any  number  of  special  patrolmen  to  do 
special  duty  at  any  place  in  the  city,  the 
applicant  paying  for  such  services  in  ad- 
vance. Such  special  patrolmen  shall  be 
subject  to  the  orders  of  the  chief  of  police, 
shall  obey  the  rules  and  regulations  of  the 
police  department  of  the  city,  and  conform 
to  the  general  discipline  and  such  special 
regulations  as  may  be  made.  They  shall 
''possess  all  the  powers  and  discharge  all 
the  duties  of  the  police  force,  applicable 
to  regular  patrolmen." 


In  short,  for  the  purposes  of  this  con- 
troversy, it  may  be  stated  that  Gunn  pos- 
sessed all  the  powers  of  a  regular  patrol- 
man. His  salary  was,  it  is  true,  paid  by 
the  defendant  for  special  services  upon  its 
pier,  but  any  act  which  a  regular  officer 
could  do  lawfully,  Gunn  could  do.  The 
converse  of  this  proposition  is  also  true. 
An  act  unlawful  for  the  regular  was  unlaw- 
ful for  him;  he  had  no  immunity  not  pos- 
sessed by  the  ordinary  officer. 

The  question,  then,  for  us  to  determine, 
may  be  stated  as  fol'ows:  Is  a  corporation 
which  pays  for  the  services  of  a  policeman 
to  guard  its  property  and  preserve  order 
upon  its  premises  liable  for  an  unprovoked 
and  wholly  unjustifiable  assault  committed 
by  him  upon  a  public  street?  We  are  con- 
strained to  answer  this  question  in  the 
negative. 

The  witnesses  all  agree  as  to  location 
of  the  assault.  It  was  not  on  the  pier,  but 
at  the  foot  of  West  Thirty-Seventh  street, 
at  least  50  feet  from  the  entrance  to  the 
pier.  We  may  take  judicial  notice  of  the 
fact  that  West  Thirty-Seventh  street  is  a 
public  highway  in  no  way  under  private 
control,  and  that  it  is  the  duty  of  police 
officers  to  control  the  movement  of  teams 
and  regulate  traffic  at  the  pjint  in  question. 


Jicer  is  to  be  rejrarded  as  a  servant  of  the  de- 
fendant. In  this  connection,  the  court  de- 
clared the  general  proposition  that  when  the 
capacity  in  which  a  person  occupying  the 
dual  position  of  public  officer  and  servant  of 
a  carrier  of  passengers  acted  in  a  transaction 
in  which  he  inflicts  wrong  and  injury  upon 
third  persons  is  uncertain,  and  dependent 
upon  conflicting  oral  testimony  and  incon- 
clusive facts  and  circumstances,  the  ques- 
tion is  one  for  jury  determination;  and 
held  that,  upon  the  evidence,  that  question 
was  for  the  jury  in  the  instant  ca^e,  al- 
though it  conceded  that  in  some  cases  the 
court  can  say  as  a  matter  of  law  in  which 
capacity  such  officer  and  servant  acted. 

In  Rand  v.  Butte  Electric  R.  Co.  40  'Mont. 
398,  107  Pac.  87,  involving  the  liability  of 
a  carrier  for  an  allej^ed  assault  conmiilted 
upon  a  passenger  by  persons  in  its  employ- 
ment, and  paid  by  it,  but  who  had,  at  its 
request,  been  appointed  as  deputy  slier- 
iflTs  and  peace  officers,  the  court  thus 
states  the  rule  for  determining  tlie  car- 
rier's responsibility :  "We  understand  tlie 
rule  of  law  to  be  that  a  public  oflicer 
cannot  en  sage  as  such  to  guard  the 
property  of  a  private  imlividual  or  corpo- 
ration, and  that  tlie  latter  cannot  claim 
freedom  from  liability  for  his  wrongful  acts 
while' engaged  as  its  train  man  or  in  other 
like  capacity,  on  the  ground  that  he  is  a 
public  oflicer.  If  the  wroni;  was  done  by 
tlie  officer  as  such,  his  employer  is  not  lia- 
ble, even  if  he  exceeds  his  authority;  but 
if  it  is  done  during  the  course  of  hi.s  duty 
ns  emplovee.  then  the  employer  is  liable, 
30  L.R.A;(N.S.) 


even  if  it  is  done  in  excess  of  authority; 
and  it  is  generally  a  question  for  the  jury 
to  determine,  upon  all  the  evidence,  the  capa- 
city in  which  the  wrongdoer  was  acting  at 
the  particular  time."  Upon  the  evidence  in 
the  case,  it  was  held  that  it  was  a  question 
for  the  jury  whether  the  persons  who  com- 
mitted the  assault  were  acting  as  ])ublic 
officers,  or,  under  the  order  of  the  general 
manager  of  the  companv,  as  employees. 

In  Adlev  v.  White  Cftv  Constr.  Co.  347 
111.  App.  20,  the  proprietor  of  an  amuse- 
ment park  was  held  not  responsible  for  an 
assault,  committed  in  ejecting  a  person 
previously  employed  as  a  waiter,  by  one  of 
a  number  of  special  patrolmen,  designate<l 
by  the  general  superintendent  of  police  of 
the  city  for  special  duty  at  the  park,  not- 
withstanding that  they  were  paid  by  the 
defendant,  and  that  one  of  them  was  desig- 
nated by  the  defendant's  general  manager 
as  chief  of  the  park  police  force,  there  be- 
ing no  evidence  that  such 'patrolmen  were 
employed  by  the  defendant  in  any  other 
capacity  than  as  policemen,  or  that  the  de- 
fendant had  or  exercised  any  control  over 
them  as  policemen  or  otherwise,  or  that 
they  were  charged  with  or  had  ever  per- 
formed, while  in  the  service  of  defendant, 
any  duties  other  than  those  pertaining  to 
the  office  of  policeman,  or  that,  in  doing 
what  they  did,  they  were  enforcing  or  at- 
tempting to  enforce  any .  regulation  or  by- 
law of  the  defendant,  or  any  order  of  any 
officer  or  agent  of  the  defendant. 

G.  II.  P. 
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The  testimony  of  the  plaintiff  indicates 
that  he  was  doing  nothing  unlawful  or 
unusual  at  the  time  in  question.  lie  says 
he  was  proceeding  towards  the  pier  when 
he  received  the  signal  to  stop.  He  im- 
mediately reined  in  his  team^  but  because 
he  did  not  stop  soon  enough,  Gunn  drew 
his  club,  jumped  upon  the  wagon,  and  dealt 
him  a  blow  which  rendered  him  unconscious. 

To  hold  the  person  who  pays  a  police- 
man's wages  for  keeping  order  upon  his 
premises  liable  for  such  a  malicious  assault 
as  this,  committed  upon  a  public  highway, 
goes  far  beyond  the  doctrine  of  any  well- 
considered  case  with  which  we  are  familiar. 
If  the  plaintiff  tells  the  truth,  there  was  no 
justification  for  the  brutal  assault  made 
upon  him,  but  the  defendant  has  done  no 
act  of  omission  or  commission  which  renders 
it  liable  therefor. 

The  judgment  iB  reyersed,  with  costi. 


NORTH  CAROIilNA  SUPRBMB 
COURT. 

HARPER  FURNITURE  COMPANY,  Appt., 

V. 

SOUTHERN  EXPRESS  COMPANY. 

(148  N.  C.  87,  62  S.  B.  145.) 

Damages  —  idleness  of  factory  —  prof- 
Its. 

1.  The  damages  to  be  allowed  for  the  en- 
forced idleness  of  a  mill  because  of  a  car- 
rier's neglect  to  transport  machinery  to  it 
will  not  include  lost  profits. 

Carrier  —  prompt       transportation  — 
notice. 

2.  The  carrier  has  notice  of  the  likeli- 
hood of  special  injury  in  case  it  fails  to 
perform  its  contract  upon  receiving  for 
transportation  by  express  an  engine  shaft 
to  be  delivered  to  a  furniture  manufactur- 
ing company. 

Same  —  stoppage     of     business  —  dam- 


9.  A  carrier  will  be  liable  for  compensa- 
tory damages  in  case  it  stops  the  operation 
of  a  factory  through  neglect  promptly  to 
transport  repairs  needed  by  it,  where  it 
has  notice  tnat  special  injury  will  result 
from  its  neglect. 

(Walker  and  Brown,  J  J.,  dissent.) 

(May  29,  1908.) 

APPEAL  by  plaintiff  from  a  judgment 
of  the  Superior  Court  for  Caldwell 
t-'ounty  in  defendant's  favor  in  an  action 
brought  to  recover  damages  for  loss  al- 
leged to  have  resulted  from  defendant's 
failure  promptly  to  transport  repairs  need- 
ed for  plaintiff's  factory.  Reversed. 
30  L.R.A,(N.S.) 


Statement  by  Ilokc,  J.; 

There  wna  evidence  tending  to  show: 
That  plaintiff  was  a  firm  engaged  in  the 
manufacture  of  furniture,  having  its  mill 
at  Lenoir,  North  Carolina;  that  on  or 
about  the  21st  of  October,  1905,  the  Erie 
City  Iron  Wo^ks,  of  Erie  City,  Pennsyl- 
vania, shipped  to  plaintiff,  as  consignee,  at 
Lenoir,  North  Carolina,  an  engine  shaft, 
of  a  given  kind,  weighing  something  like 
G.50  pounds;  ihat,  pursuant  to  the  order 
of  plaintiff  company,  the  shipment  was 
made  by  express  over  a  line  of  connecting 
carriers,  between  the  two  points,  including 
the  defendant,  and  the  shaft  was  deliverecl 
at  Lenoir,  North  Carolina,  by  defendant 
company  on  November  9,   1905,  indicating 

Note.  ^^LiahUitff  of  carrier  for  loss  of 
profits  ijtcident  to  delay  in  the  de- 
livery of  articles  intended  for  use, 
and  not  for  sale. 

The  early  cases  are  collected  in  the  note 
appended  to  Wells  v.  National  Life  Asso. 
63  L.R.A.  33,  and  the  later  cases  are  here- 
in presented  in  further  illustration  of  the 
principles  deduced  and  enunciated  in  that 
note. 

Remoteness  and  contingency. 

The  actual  saving  which  the  manufac- 
turer of  cotton-seed  products  would  have 
effected  by  the  operation  of  two  presses  in- 
stead of  one  is  a  form  of  loss  of  profits, 
and  is  too  remote  and  speculative  to  be 
recoverable  from  a  carrier  whose  failure 
promptly  to  transport  materials  for  a  sec- 
ond press  prevented  its  operation.  Chi- 
cago, R.  I.  &  P.  R.  Co.  V.  Planters*  Gin 
&  Oil  Co.  88  Ark.  77,  113  S.  W.  352. 

And  the  profits  lost  by  the  proprietor  of  a 
public  cotton  ginnery  during  its  enforced 
idleness  resulting  from  a  carrier's  delay  in 
transporting  a  part  of  the  machinery  for 
repairs  are  too  speculative  to  be  recovered 
in  an  action  against  the  carrier,  where  there 
is  no  basis  for  determining  the  number  of 
bales  of  cotton  brought  to  the  pinnery  while 
it  was  idle,  and  the  charge  for  ginning  a 
bale  depended  on  raanv  contingencies. 
Southern  R.  Co.  v.  Coleman,  153  Ala.  260, 
44  So.  837. 

Loss  of  profits  which  would  have  accrued 
to  the  plaintiffs  upon  the  fulfilment  of  a 
collateral  contract  are  not  recoverable  in  an 
action  a.L'ninst  a  carrier  for  damages  for  de- 
lay in  delivering  machinery,  wliere  the  con- 
tract from  the  fulfilment  of  which  profits 
would  have  accrued  was  not  in  the  contem- 
plation of  the  parties  at  the  time  the  car- 
rier received  the  machinery  for  transporta- 
tion. Goodin  v.  Southern  R.  Co.  12p  Ga. 
630,  6  L.R.A.(N.S.)  1054,  54  S.  E.  720,  5 
A.  &  E.  Ann.  (Tas.  573. 

Recovery  by  a  traveling  salesman  for  loss 
of  earnings  during  a  carrier's  delay  in  de- 
livering his  sample  trunk  was  denied  in 
Palmer  v.  Louisville  &  N.  II.  Co.  123  N.  Y. 
Supp.  47,  upon  tlie  ground  that  they  were 
not  such  as  would  naturally  follow  from  de- 


484 


NORTH  CAROLINA  SUPREME  COURT. 


Mat, 


a  wrongful  delay  in  the  shipment  of  some- 
thing like  two  weeks.  There  was  further 
evidence  tending  to  show  that  the  furni- 
ture factory  of  plaintiff  company,  for 
which  the  engine  sliaft  had  been  ordered, 
was  necessarily  closed  down  during  the 
time  of  wrongful  delay,  and.  that  by  reason 
of  this  loss  of  time  in  operating  the  fac- 
tory the  plaintiff  company  suffered  dam- 
ages to  the  amount  of  $200  and  more,  aris- 
ing from  wages  paid  idle  hands  and  other 
costs  incident  to  the  delav,  and  interest 
on  the  amount  of  capital  invested  in  the 
mill,  and  unproductive  during  said  time. 
The  character,  capacity,  and  amount  in- 
vested in  the  mill  were  shown  as  data  for 
estimating  the  damage  suffered,  and  it  was 
proved  that  the  full  product  of  the  mill 
had  been  already  sold  for  the  period  and 
at  a  profit.  It  was  further  shown  that, 
as  soon  as  it  was  disclosed  that  the  ship- 
ment  was   delayed,    plaintiff   company    im- 


mediately duplicated  the  order,  and  both 
shafts  were  delivered  at  the  same  time,  No- 
vember 9th.  Plaintiff  offered  to  show  the 
amount  of  profit  which  the  mill  could  have 
realized  during  the  time  of  delay,  but  the 
evidence  was  held  to  be  incompetent,  and 
the  plaintiff  excepted.  At  the  close  of  the 
testimony,  the  court  intimated  an  opinion 
that  on  the  evidence,  if  believed,  only 
nominal  damages  could  be  recovered,  and, 
in  deference  to  this  intimation,  plaintiff 
submitted   to   a  nonsuit   and   appealed. 

Messrs.  Jones  &  Whisnaiit  for  appel- 
lant. 

Mr.  W.  C.  Nevvland  for  appellee. 

Hoke,  J.,  delivered  the  opinion  of  the 
court : 

The  decisions  of  this  state  are  to  tne 
effect  that  the  current  profits  of  a  going 
manufacturing    enterprise,    which    are    de- 


lay in.  delivering  a  trunk,  and  that  they 
were  not  shown  to  have  been  within  the  con- 
templation of  the  parties. 

In  order  to  recover  special  damages  for 
a  carrier's  breach  of  contract  promptly  to 
transport  freight,  the  plaintiff  must  show 
that,  at  the  date  of  the  contract,  the  de- 
fendant had  notice  of  the  special  condi- 
tions rendering  such  damages  the  natural 
and  probable  result  of  such  breach.  Pacific 
Exp.  Co.  V.  Jones  (Tex.  Civ.  App.)  113  S. 
W.  952;  Towles  v.  Atlantic  Coast  Line  R. 
Co.  83  S.  C.  501,  65  S.  E.  638;  Moore  v. 
Atlantic  Coast  Line  R.  Co.  85  S.  C.  39,  67 
S.  E.  n. 

Therefore  a  carrier's  delay  in  the  delivery 
of  ginning  machinery  that  it  undertook  to 
carry  without  notice  of  the  special  circum- 
stances cannot  be  held  to  render  it  liable 
for  profits  lost  by  the  consignee  by  reason 
of  being  unable  to  operate  his  public  gin- 
nerv.  Kolb  v.  Southern  R.  Co.  81  S.  C. 
636*^  62  S.  E.  872. 

And  the  *' reasonable  value"  of  a  cotton 
gin  for  a  period  of  enforced  idleness  cannot 
be  recovered  from  a  carrier  as  damages  for 
its  failure  to  deliver  a  part  of  the  necessary 
machinery,  which  it  undertook  to  carry 
without  being  informed  of  the  necessity  for 
prompt  delivery.  American  Exp.  Co.  v. 
Jennings.  86  Miss.  329,  109  Am.  St.  Rep. 
708,  38  So.  374. 

So,  the  profits  that  would  have  been  real- 
ized from  the  operation  of  a  flour  mill  during 
the  period  of  a  carrier's  delay  in  the  trans- 
portation of  parts  of  the  machinery  neces- 
sary to  its  operation  cannot  be  recovered 
from  the  carrier,  where  it  had  no  notice  of 
the  conditions,  and  sufficient  daia  are  not 
produced  from  which  a  reasonably  accurate 
estimate  of  such  profits  can  be  made. 
Sharpe  v.  Southern  R.  Co.  130  X.  C.  613,  41 
S.  E.  799. 

And  profits  lost  by  one  engaged  in  mill- 
ing for  the  public,  by  reason  of  a  carrier's 
delay  in  delivering  a  rice  huller.  cannot  be 
recovered  from  the  carrier,  where  it  had  no 
30  L.R.A.(N.S.) 


notice  that  the  huUer  was  to  be  used  for  the 
the  purpose  of  making  profit.  Tray  wick  v. 
Southern  R.  Co.  71  S.  C.  82,  110  Am.  St. 
Rep.  563,  50  S.  E.  549. 

And  where  the  carrier  which  transported  a 
portion  of  the  machinery  of  a  sawmill  for 
repairs  and  return  had  no  notice  at  the 
time  of  undertaking  the  carriage  that  the 
machinery  was  necessary  to  the  operation  of 
the  mill,  the  loss  of  a  customer  in  case  of 
delay  was  not  a  probability  in  the  minds  of 
the  parties,  so  that  the  carrier  cannot  be 
held  liable  for  loss  of  profits  on  sales  of 
lumber  to  such  customer,  in  an  action  for 
damages  for  the  delav.  T^uisville  &  N.  R. 
Co.  V.  Mink,  126  Ky.  337,  103  S.  W.  294. 

Profits  that  would  have  been  realized 
under  a  time  contract  for  the  borincj  of  a 
well,  hut  for  a  carrier's  delay  in  delivering 
a  part  of  the  contractor's  equipment,  cannot 
be  7*oc()vered  from  the  carrier,  where  it 
undertook  the  transportation  without  knowl- 
edire  of  the  circumstance  requiring  prompt 
deliverv.  Illinois  C.  R.  Co.  v.  Johnson,  110 
Tenn.  624,  94  S.  W.  600. 

And  a  carrier  undertaking  the  transporta- 
tion of  a  horse  power  without  notice  of  such 
facts  as  Avould  inform  it  of  the  results  of 
delay  is  not  liable  in  an  action  for  damages 
for  delay,  for  the  loss  of  fodder  and  cow 
manure  through  the  consignee's  inability  to 
operate  a  fodder  shredder  without  the  horse 
power.  Hoffman  v.  Delaware,  L.  &  W.  R. 
Co.  39  Pa.  Super.  Ct.  47. 

The  usable  value  of  log  wagons  during  the 
period  of  delay  in  delivery  by  a  carrier  en- 
gaged to  transport  them  cannot  be  re- 
covered from  the  carrier,  where  no  notice 
Avas  given  to  it  that  delay  would  cause 
special  damages.  Chicago,  R.  I.  &  P.  R.  Co. 
V.  Newhouse  Mill  &  Lumber  Co.  90  Ark. 
452,  119  S.  W.  046. 

And  a  carrier  undertaking  the  transpor- 
tation of  fuel  oil  without  knowledge  that 
the  continued  operation  of  the  consignee's 
ice  plant  depended  upon  prompt  delivery 
cannot  be  held  responsible  for  profits  that 
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pendent  on  the  varying  cost  of  labor  and 
material  and  the  fluctuations  of  the  market 
•ralue  of  the  product,  as  a  general  rule,  are 
too  uncertain  to  form  the  basis  of  an 
%ward  of  damages  in  breaches  of  contract 
affecting  the  operation  of  the  plant,  and 
the  better  rule  in  such  cases,  when  it  ap- 
pears that  substantial  damages  are  recov- 
erable, is  that  such  damages  shall  be  as- 
certained on  the  basis  of  interest  on  the 
capital  invested,  which  is  unproductive  for 
the  time,  with  the  addition,  under  certain 
circum.stances,  of  the  pay  of  hands  idle  and 
necessarily  unemployed,  and  some  other  in- 
cidental expenses  reasonably  referable  to 
the  defendant's  wrong,  which  may  at  times 
include  an  outlay  in  the  reasonable  efrort 
to  reduce  or  minimize  the  loss.  Xo  doubt, 
there  are  cases  where  tlie  average  rental 
value  of  a  business  building  or  a  given  ma- 
chine may  afford  data  for  a  correct  ad- 
measurement   of    damages;    but,    in    plants 


of  the  kind  indicated,  this  rental  value  is 
so  connected  with  or  dependent  upon  the 
lluctuation  of  the  markets  that  it  has 
been  considered  with  us  as  the  safer  rule 
in  enterprises  of  the  kind  stated  to  adopt 
the  interest  on  the  capital  invested  and 
unproductive  for  the  time,  with  other  in- 
cidental costs,  as  the  correct  method  of 
adjustment.  The  judge  below,  therefore, 
made  a  correct  ruling  in  rejecting  the  evi- 
dence offered  tending  to  show  the  current 
profits  of  the  plaintiff's  mill.  Pender  Lum- 
ber Co.  V.  Wilmington  Iron  Works,  130 
X.  C.  584,  41  S.  E.  707;  Sharpe  v.  South- 
ern R.  Co.  130  N.  C.  013,  41  S.  E.  799; 
Rocky  Mount  Mills  v.  Wilmington  &  W. 
R.  Co.  119  N.  C.  093,  50  Am.  St.  Rep. 
082,  25  S.  E.  854;  Foard  v.  Atlantic  & 
N.  C.  R.  Co.  53  X.  C.  (8  Jones,  L.)  235, 
78  Am.  Dec.  277;  Boyle  v.  Reeder,  23  N. 
C.    (1  Ired.   L.)    007. 

We  are  of  opinion,  however,  that  there 


the  consignee  would  have  realized  under 
contracts  for  the  sale  of  ice  but  for  the 
carrier's  delay,  rcHulting  in  the  closing  down 
of  the  plant.  Haberzettle  v.  Trinitv  &  B. 
Valley  R.  Co.  40  Tex.  Civ.  App.  527,  103 
S.  W.  219. 

And  the  amount  of  decrease  of  the  vield 
of  land,  occurring  by  reason  of  the  failure 
of  fertilizer  to  arrive  before  the  planting  of 
the  crops,  is  not  recoverable  from  the  car- 
rier that  delayed  the  delivery  of  the  ferti- 
lizer, where  it  did  not  have  notice  of  the 
special  use  to  which  the  fertilizer  was  to 
be  applied,  or  that  there  was  such  a  scarcity 
of  fertilizer  that  the  consignee  would  not 
be  able  to  purchase  more.  Mathcson  v. 
Southern  R.  Co.  79  S.  C.  155,  00  S.  E.  437. 

So,  loss  on  fish  to  preserve  which  a  ship- 
ment of  ice  was  ordered  is  not  recoverable 
in  an  action  against  a  carrier  for  damages 
for  failure  to  deliver  the  ice,  in  the  absence 
of  proof  that  the  carrier  knew,  or,  from 
facts  and  circumstances  connected  with  the 
shipment,  should  have  known,  that  the  ice 
was  intended  for  packing  fish.  Lewark  v. 
Norfolk  &  S.  R.  Co.  137  N.  C.  383,  49  S.  E 
882. 

And  the  freezing  of  plaintiff's  oranges  on 
the  trees  is  not  so  direct,  natural,  and  proxi- 
mate a  result  of  the  failure  of  a  railroad 
company  to  deliver  to  the  plaintiff  within  a 
reasonable  time  orange  boxes  accepted  by 
it  for  transportation  as  to  make  the  com- 
pany liable  therefor  by  reason  of  such  de- 
lay, where  the  contract  of  carriage  did  not 
fix  any  specific  time  for  the  transportation 
and  delivery  of  the  boxes,  and  the  company 
was  not  informed  that  the  plaintiff  would 
leave  the  oranges  on  the  trees,  exposed  to 
the  danger  of  the  cold,  until  the  boxes  were 
delivered.  Williams  v.  Atlantic  Coast  Line 
R.  Co.  50  Fla.  735,24  L.R.A.(N.S.)  134,  131 
Am.  St.  Rep.  109,  48  So.  209. 

Loss  that  may  have  been  sustained  by  rea 
son  of  inability  to  keep  racing  engagements 
cannot  be   recovered   from  a  carrier   in   an 
action  for  damages  for  delay  in  the  trans- 
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portation  of,  or  injury  to,  a  race  horse. 
Louisville  &  N.  R.  Co.  v.  Gormley,  33  Ky. 
L.  Rep.  802,  111  S.  W.  289. 

Cotton-seed  meal  and  hulls  are  not  of 
such  a  character  that  a  carrier  undertaking 
their  transportation  will  be  held  to  have 
contemplated  that  the  prompt  delivery 
thereof  was  necessary  to  avoid  loss  of 
weight  in  the  cattle  for  the  feeding  of 
which  the  consignment  was  intended.  Illi- 
nois C.  R.  Co.  V.  Nelson,  30  Ky.  L.  Rep. 
114,  97  S.  W.  757.  Therefore,  to  hold  the 
carrier  responsible  for  such  loss,  notice  at 
the  time  the  shipment  is  made  must  be 
given  to  the  carrier,  as  to  the  use  for  whicli 
the  consignment  is  intended,  and  the  cir- 
cumstances which  make  prompt  transporta- 
tion necessarv.  Ibid.;  Patterson  v.  Illinois 
C.  R.  Co.  30  Ky.  L.  Rep.  78,  97  S.  W.  420. 

And  notice  necessary  to  hold  a  carrier  lia- 
ble for  loss  of  profits  that  would  have  been 
realized  but  for  the  idleness  of  an  electric 
lighting  plant  during  the  delay  in  return- 
ing to  the  plant  a  repaired  shaft  necessary 
to  its  operation  was  brought  home  to  the 
carrier  neither  by  the  fact  that  the  article 
transported  was  a  shaft,  where  its  appear- 
ance did  not  indicate  the  special  use  that 
was  to  be  made  of  it,  nor  by  the  fact  that 
the  electric  lights  in  the  carrier's  office, 
which  were  furnished  with  current  from  the 
plant, were  not  burning  while  th6  shaft  was 
away  for  repairs;  and  the  carrier  is  not 
liable  for  the  lost  profits,  where  express 
notice  of  its  proposed  special  use  was  not 
given  to  it  at  the  time  the  contract  for 
transporting  the  shaft  was  made.  Stone 
v.  Adams  Exp.  Co.  (Ky.)   122  S.  W.  200. 

And  it  is  fair  to  presume  that  a  carrier 
undertaking  to  transport  a  passenger's 
trunk  without  knowledge  that  it  contained 
y)utcher's  tools  did  not  contemplate  that  its 
loss  would  entail  damages  in  the  form  of 
"usual  rental  or  usage  value'*  of  the  tools, 
especially  where  it  is  provided  by  statute 
that  the  detriment  caused  by  a  carrier's  de- 
lay in  the  delivery  of  freight  shall  be  the 
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was  error  in  holding  that,  on  the  facts 
appearing  from  the  evidence,  the  plaintitT 
could,  in  any  event,  recover  only  nominal 
damages.  The  plaintiff  complains  of,  and 
ofTers  evidence  tending  to  show,  a  breach 
of  contract  of  carriage;  and,  as  in  other 
cases  of  breach  of  contract,  it  should  ordi- 
narily be  allowed  to  recover  the  damages 
naturally  incident  to  the  breach,  and  which 
may  be  reasonably  supposed  to  have  been 
in  the  mind  of  the  parties  at  the  time  the 
contract  was  made.  Where  the  goods 
shipped  have  a  market  value,  and  there 
is  nothing  to  indicate  the  specific  purpose 
for  which  they  were  ordered,  these  dam- 
ages are  usually  the  difference  in  the  mar- 
ket value  of  the  goods  at  the  time  fixed 
for  delivery   and  that  when  they  were  in 


fact  delivered.  We  have  so  held  in  the 
case  of  Davidson  Development  Co.  v.  South- 
ern R.  Co.  147  N.  C.  503,  61  S.  E.  381, 
and  Lee  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  136 
N.  C.  533,  48  S.  E.  809,  is  to  the  same 
effect.  When,  however,  the  goods  are  or- 
dered for  a  special  purpose,  or  for  pres- 
ent use  in  a  given  way,  and  these  facts  are 
known  to  the  carrier,  he  is  responsible  for 
the  damages  fairly  attributable  to  the  de- 
lay and  in  reference  to  the  purpose  or  the 
use  indicated,  and  it  is  not  necessary  ai- 
wavs  that  those  facts  should  be  mentioned 
in  the  negotiations,  or  in  express  terms 
made  a  part  of  the  contract;  but,  when 
they  are  known  to  the  carrier,  under  such 
circumstances,  or  they  are  of  such  a  char- 
acter that  the  parties  may  be  fairly  sup- 


depreciation  of  its  intrinsic  value  during  the 
delay,  and  also  the  depreciation  of  its  mar- 
ket value,  otherwise  than  by  a  depreciation 
of  its  intrinsic  value.  Choctaw,  0.  &  G.  R. 
Co.  V.  Zwirtz,  13  Okla.  411,  73  Pac.  941. 

Notice  that  a  trunk  belongs  to  an  actress, 
who  cannot  keep  her  engagements  without 
it,  must  be  given  to  a  carrier  when  it  under- 
takes to  transport  the  trunk,  in  order  to 
hold  it  responsible  for  losses  resulting  from 
inability  to  keep  the  engagements.  Brown 
V.  Weir,  95  App.  Div.  78,  88  N.  Y.  Supp.  479. 

The  value  to  a  traveling  salesman  work- 
ing on  a  commission  basis,  of  the  use  of 
his  trunk  of  samples  in  a  certain  town, 
cannot  be  determined  with  sufficient  cer- 
tainty to  warrant  the  recovery  thereof  as 
damages  for  a  carrier's  failure  promptly  to 
transport  the  trunk,  where  it  does  not  ap- 
pear that  he  had  any  customers  in  the 
town,  or  that  there  was  any  reasonable 
probability  that  he  would  make  any  sales 
there,  and  the  amount  of  his  expenses,  al- 
though conceded  to  have  been  paid  by  his 
employer,  was  not  establislied.  Conheim  v. 
Chicago  G.  W.  R.  Co.  104  Minn.  312,  17 
L.R.A.(N.S.)  1091,  124  Am.  St.  Rep.  623, 
116  N.  W.  581,  15  A.  &  E.  Ann.  Cas.  389. 

And  a  traveling  salesman  whose  compen- 
sation is  based  on  the  orders  secured  by 
him  and  accepted  by  his  employer  cannot 
recover  from  the  railroad  company,  as  dam- 
ages for  delay  in  transporting  his  trunks, 
which  he  had  shipped  over  its.  line,  the 
profits  from  orders  wliich,  tested  by  ex- 
perience, he  would  have  secured  while  de- 
prived of  his  trunks,  since  they  are  too  re- 
mote and  speculative,  and  are  not  such  as 
the  parties  contoniplated  as  the  proximate 
result  of  the  breach  of  the  contract.  Sea- 
board Air  Line  R.  Co.  v.  Harris,  121  Ga. 
707,  49  S.  K.  703. 

So,  losses  suffered  by  reason  of  the  in- 
ability of  a  niefnber  of  a  mercantile  firm  to 
keep  engagements  with  prospective  custom- 
ers witliout  his  samples  are  not  recoverable 
from  a  carrier  whicli  undertook  to  carry  his 
sample  trunk  witliout  notice  of  the  circum- 
stances. Katz  V.  (Meveland,  C.  C.  &  St.  L. 
R.  Co.  46  Misc.  250,  01  N.  Y.  Supp.  720. 

On  the  other  hand,  it  was  held  in  Webb 
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V.  Atlantic  Coast  Line  R.  Co.  7G  S.  C.  193, 
9  L.R.A.(N.S.)  1218,  60  S.  E.  954,  11  A. 
&  E.  .Ann.  Cas.  834,  that  loss  from  inability 
to  sell  goods  because  of  delay  in  receiving 
the  sanaples  must  be  regarded  as  having 
been  within  the  contemplation  of  a  car- 
rier when  it  checked  a  saleman's  samples 
as  baggAgf*.  so  as  to  entitle  him  to  recover 
damages  therefor  in  case  of  such  delay. 

It  was  held  in  Yazoo  &  M.  Valley  R.  X>). 
V.  Christmas,  89  Miss.  686,  42  So.  169,  that 
the  usable  value  of  cotton-gin  machinery 
during  the  period  that  its  delivery  was  de- 
layed by  a  carrier  was  recoverable  in  an 
action  against  the  carrier. 

And  in  Louisville  &  C.  Packet  Co.  v. 
Bottorff,  25  Ky.  L.  Rep.  1324,  77  S.  W. 
920,  it  was  held  that  the  measure  of  dam- 
ages for  a  carrier's  delay  in  transporting 
a  "self-feeder"  for  a  grain  thresher  was 
such  a  sum  as  was  the  natural  and  proxi- 
mate result  of  the  delay;  and  although  it 
did  not  appear  that  the  carrier  was  notified 
of  the  circumstances  requiring  prompt  de- 
livery, the  court  held  that,  in  arriving  at 
the  amount  of  damages,  the  jury  could  take 
into  consideration  the  loss  of  profits  on 
contracts  made  by  the  consignee  for  the 
threshing  of  wheat. 

Effect  of  notice. 

It  has  been  held  that  a  plaintiff  can  re- 
cover more  than  nominal  damages  for  un- 
reasonable delay  in  the  transportation  of 
a  shipment  when  the  special  purpose  or 
present  use  of  the  article  is  expressly  made 
a  part  of  the  contract,  or  enters  into  the 
negotiations  of  the  parties,  or  w^hen  the 
article  shipped  is  of  such  a  character  that 
the  parties  may  be  fairly  supposed  to  have 
had  in  contemplation  its  special  use. 
Storey  Lumber  Co.  v.  Southern  R.  Co.  161 
N.  C.  23,  65  S.  E.  460. 

A  railroad  company  inducing  the  pro- 
prietor of  coal  lands  to  open  up  the  mines, 
and  to  contract  to  ship  the  coal,  by  its  line 
exclusively,  and  incidentally  supplementing 
its  duty  to  supply  cars  by  promising  to 
furnish  transportation,  and  knowing  that 
fixed  charges  had  to  be  met  at  the  mine. 
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posed  to  have  them  in  coiiteinplation  in 
itiakinj^  the  contract,  such  special  facts  be- 
come relevant  in  determining  the  ques- 
tion of  damages.  Moore,  Carr.  p.  4*25; 
Hutchinson,  Carr.  §  1367. 

In  the  citation  from  Hutchinson,  after 
stating  the  general  rule  to  be  the  difference 
in  the  market  value  of  the  goods,  the  au- 
thor says:  "But  there  may  be  circum- 
stances under  which  the  application  of  this 
rule  would  be  inequitable.  There  may  be, 
and  frequently  are,  cases  in  which,  for 
special  reasons,  the  shipper  may  desire  that 
the  transportation  of  his  goods  shall  be 
hastened;  and  if,  with  a  knowledge  of  these 
circumstances,  the  carrier  should  unrea- 
sonably delay  the  carriage,  or  if,  having 
expressly  contracted  to  carry  them  within 


a  given  time,  or  for  a  given  purpose,  he 
should  negligently  delay  them  beyond  that 
time,  or  so  as  to  defeat  that  purpose,  the 
difference  in  the  value  of  the  goods  at  the 
time  .of  their  actual  arrival  and  at  the  time 
when  they  should  have  been  delivered  may 
prove  a  very  inadequate  recompense  to 
their  owner." 

The  same  principle  is  well  stated  by 
Bramwell,  L.  J.,  in  the  case  of  Hydraulic 
Engineering  Co.  v.  McHaftie  (1878-79)  L. 
R.  4  Q.  B.  Div.  670,  23  Eng.  Rul.  Cas.  558, 
an  action  for  damages  for  delay  in  con- 
structing a  machine,  as  follows:  "The  fact 
that  a  binding  agreement  has  been  arrived 
at  Qoes  not  of  itself  create  a  responsibility 
for  all  the  injury  flowing  from  a  breach 
of   it:    the  wrongdoer  is  prima  facie  oniy 


whether  it  was  active  or  idle,  and  that  the 
only  practical  way  to  handle  mined  coal 
was  to  place  it  in  cars  rather  than  to  store 
it, — may  fairly  be  said  to  have  contemplated 
the  loss  of  net  profits  as  damages  flowing 
from  a  breach  of  the  contract,  so  that,  where 
the  business  has  been  established,  and 
the  profits  are  therefore  ascertainable,  it 
may  be  held  liable  for  the  loss  thereof, 
^fidland  Vallev  R.  Co.  v.  Hoffman  Coal  Co. 
91  Ark.  180,  120  S.  W.  380. 

A  carrier  who  fails  to  perform  promptly 
his  contract  to  transport  the  scenery  and 
properties  of  a  traveling  show,  knowing 
that  their  absence  will  prevent  a  perform- 
ance, is  liable  for  the  value  of  the  ordinary 
earnings  of  the  properties  during  the  time 
the  owner  is  deprived  of  their  use,  less  the 
expenses  which  he  is  saved  by  inability  to 
exhibit;  and  the  fact  that  such  damages  are 
not  provided  for  in  the  shipping  articles  is 
immaterial.  Weston  v.  Boston  &  M.  R.  Co. 
190  Mass.  298,  4  L.R.A.(N.S.)  5G9,  112 
Am.  St.  Rep.  330,  70  N.  E.  1050,  5  A.  & 
£.  Ann.  Cas.  825. 

So,  in  estimating  the  losses  suffered  by  a 
theatrical  company  through  its  inability  to 
keep  an  engagament  by  reason  of  a  car- 
rier's failure  to  transport  its  carload  of 
scenery,  as  agreed,  the  jury  may,  if  the 
carrier  was  notified  of  the  purpose  of  the 
consignment  and  the  date  of  the  ensjagc- 
ment,  take  into  consideration  the  nature 
of  the  plaintiff's  business  and  his  profits 
for  a  reasonable  period  next  preceding  tlie 
time  when  the  contract  was  violated.  Illi- 
nois C.  R.  Co.  V.  Byrne,  205  111.  9,  68  N. 
E.  720. 

Where  the  carrier  was  given  express  no- 
tice that  delay  in  the  delivery  of  samples 
shipped  to  agents  would  cause  loss  of  busi- 
ness, and  it  contracted  to  make  prom])t 
delivery  and  to  take  extra  precautions  to 
effect  the  same,  it  may  be  held  liable  for 
special  damages  resulting  from  delay,  al- 
though it  was  not  able  to  estimate  their 
precise  amount  at  the  time.  Glcdhill  Wall 
Paper  Co.  v.  Baltimore  &  0.  R.  Co.  119  N. 
Y.  Supp.  023. 

A  contractor  who,  due  to  the  breaking 
of  machinerv,  is  forced  temporarily  to  sua- 
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pend  the  execution  of  a  grading  contract, 
may  recover  from  a  carrier  which,  having 
notice  of  the  conditions,  delays  the  delivery 
of  substitute  machinery,  the  rental  value 
for  the  period  of  delay,  not  only  of  that 
part  of  his  equipment  which  was  leased  to 
him,  but  of  that  part  owned  by  him,  al- 
though the  latter  has  no  market  rental 
value,  together  with  wages  paid  the  crew. 
Elzv  V.  Adams  Exp.  Co.  HI  Iowa,  407,  119 
X.  W.  705. 

Tlie  sum  representing  the  net  earning 
capacity  of  a  grading  outfit  whose  delivery 
was  delayed  by  a  carrier  engaged  to  trans- 
port it  may  be  recovered  from  the  carrier, 
where  it  was  put  upon  notice  at  the  time  of 
accepting  the  shipment  that  such  special 
damage  would  result  if  delivery  should  be 
delaved.  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Lamb   (Ark.)   128  S.  W.  1030. 

And  a  carrier  which  undertook  the  trans- 
portation of  a  grain  thresher  with  notice 
that  the  consignee  had  made  contracts  for 
threshing  wheat  is  liable  for  profits  lost  by 
him  by  reason  of  the  facts  that  the  thresher 
was  damaged  in  transportation,  and  the 
consignee  was  delayed  in  performing  his 
contract  while  repairing  the  damage.  Chi- 
cago, R.  I.  &  G.  R.  Co.  v.  Calvert,  41  Tex. 
Civ.  App.  236,  91  S.  W.  825. 

Profits  that  would  have  been  earned  but 
for  the  enforced  idleness  of  a  mill,  due  to 
negligent  delay  in  the  carriage  of  a  por- 
tion of  its  machinery,  sent  for  repairs,  may 
be  recovered  from  the  carrier,  where  it  had 
notice  at  the  time  of  its  undertakine:  that 
loss  would  result  from  the  impossibility  of 
operating  the  mill  without  tlie  machinery. 
Morrow  v.  Missouri  P.  R.  Co.  140  Mo.  App. 
200,  123  S.  W.  1034. 

And  a  carrier  which  negligently  delays 
the  delivery  of  a  merry-go-round  accepted 
for  transportation  with  notice  that  it  was 
being  shipped  for  use  at  picnics  between 
certain  dates  cannot  be  held  liable  for  prof- 
its lost  beyond  the  reasonable  time  in  which 
it  could  have  been  set  up  for  operation 
after  its  arrival;  and  where,  after  its  ar- 
rival, additional  delay  is  caused  by  the  fail- 
ure, because  of  other  engagements,  of  the 
drayman  to  perform  his  contract  to  haul 
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liable  for  the  natural  and .  ordinary  conse- 
quences of  the  breach;  but  where,  at  the 
time  of  entering  into  the  contract,  both 
parties  know  and  contemplate  that,  if  a 
breach  of  the  contract  is  committed,  some 
injury  will  accrue  in  addition  to  the  natu- 
ral and  ordinary  consequences  of  the 
breach,  the  person  committing  the  breach  j 
will  be  liable  to  give  compensation  in  dam- 
ages upon  the  occurrence  of  that  injury." 
This  limitation  on  the  general  rule  as  to 
the  amount  of  damages  recoverable  for 
wrongful  delay  in  the  shipment  of  goods, 
being  itself  an  application  of  the  third 
rule  laid  down  in  the  case  of  Hadley  v. 
Baxendale,  9  Exch.  341,  6  Eng.  Rul.  Cas. 
502;  Wood's  Mayne  on  Damages,  p.  21,  is 
frequently  presented  in  cases  Involving  the 
making  and  shipment  of  machinery.  Tn 
fact,  these  are  the  cases  which  usually 
call  for  the  application  of  the  principle 
stated.  Many  instances  of  such  applica- 
tion are  afforded  in  the  decisions  in  our 
own  state;    as  in  Boyle  v.  Reeder;    Foard 


v.  Atlantic  &  N.  C.  R.  C^.;  Rocky  Mount 
Mills  v.  Wilmington  &  W.  R.  Co.;  and 
Sharpe  v.  Southern  R.  Co., — supra.  See  also 
Mace  v.  Ramsey,  74  N.  C.  11;  Neal  v.  Pen- 
der-Hyman  Hardware  Co.  122  N.  C.  104,  65 
Am.  St.  Rep.  697,  29  S.  E.  96.  And  well- 
considered  cases  in  other  jurisdictions  are 
to  like  effect.  Simpson  v.  London  &  X. 
W.  R.  Co.  (1876-76)  L.  R.  1  Q.  B.  Div. 
274;  Cory  v.  Thames  Ironworks  k  Ship 
Bldg.  Co.  (1807-C8)  L.  R.  3  Q.  B.  181; 
Gee  v.  Lancashire  &  Y.  R.  Co.  (1860)  6 
Hurlst.  &  N.  210;  Die  Elbinger  Actieu- 
Gesellschafft  v.  Armstrong  (1873-74)  L. 
R.  9  Q.  B.  473,  23  Eng.  Rul.  Cas.  551; 
Vicksburg  &  M.  R.  Co.  v.  Ragsdale,  46 
Miss.  460;  Griffin  v.  Colver,  16  N.  Y.  489, 
69  Am.  Dec.  718;  Priestly  v.  Northern 
Indiana  &  C.  R.  Co.  26  111.  205,  79  Am. 
Dec.  369;  Savannah,  F.  &  W.  R.  Co.  v. 
Pritchard,  77  Ga.  412,  4  Am.  St.  Rop.  92, 
1   S.   E.   261. 

In    Simpson's    Case,    supra,    it    appeared 
that    plaintiff,    a    manufacturer    of    cattle 


the  machine,  the  carrier  cannot  be  held 
responsible  therefor  as  the  proximate  re- 
sult of  its  negligence,  although  prompt 
transportation  might  have  brouglit  the  ma- 
chine to  its  destination  at  a  time  when  the 
drayman  would  not  have  been  prevented  by 
other  engagements  from  immediately  re- 
moving it.  Texas  C.  R.  Co.  v.  Shropshire 
(Tex.  Civ.  App.)   125  S.  W.  369. 

And  a  carrier  who  was  given  notice  that 
a  series  of  proposed  shipments  of  cotton- 
seed meal  and  hulls  were  intended  for  feed- 
ing the  consignee's  cattle,  and  that  trans- 
portation and  delivery  without  delay  was 
necessary,  may  be  lield  liable  for  the  proxi- 
mately consequent  injury  to  the  cattle,  in- 
cluding the  loss  of  weight  of  the  cattle  for 
want  of  feed,  and  the  decrease  in  the  market 
price  which  they  will  bring  because  of 
their  reduced  weight.  Illinois  C.  R.  Co.  v. 
Mossbarger,  28  Ky.  L.  Rep.  1217,  91  S.  W. 
112L 

It  was  held  in  Bourland  v.  Choctaw,  0 
&  G.  R.  Co.  99  Tex.  407,  3  L.R.A.(N.S.) 
1111,  122  Am.  St.  Rep.  647,  90  S.  W.  483, 
that  notice  that  failure  to  deliver  cattle 
food  in  a  carrier's  possession  for  transporta- 
tion would  result  in  injury  to  the  cattle, 
to  warrant  a  recovery  of  damages  for  such 
injury,  was  sufficient  when  given  to  the 
carrier  after  the  food  had  reached  its  desti 
nation,  and  was  not  required  to  be  given 
w^hen  the  contract  for  transportation  was 
made. 

So,  the  carrier  was  held  to  have  sufficient 
notice  to  render  it  liable  for  special  dam- 
ages resulting  from  loss  of  business,  where 
it  was  notified  by  the  consignee  of  a  car 
of  coke  which  had  reached  its  destination 
that  failure  promptly  to  deliver  it  would 
necessitate  the  shuttinsj  down  of  the  latter 's 

?lant.    Texarkana  &  Ft.  S.  R.  Co.  v.  Nechcs 
ron  Works  (Tex.  Civ.  App.)   122  S.  W.  64. 
But  the  Texas  court  holds  that  it  is  not 
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sufficient  to  give  notice  of  loss  of  earninsp 
after  the  shipment  has  been  temporarily 
lost  in  transportation.  Gulf,  C.  &  S.  F. 
R.  Co.  v.  Cherry  (Tex.  Civ.  App.)  129  S. 
W.  152.  Here  the  carrier  undertook  to 
carry  cooperage  tools  without  notice  that 
the  owner  had  contracts  for  the  making  of 
barrels.  Probably,  if  there  had  been  ad- 
ditional negligent  delay  after  the  notice, 
recovery  would  have  been  allowed  for  the 
loss  of  such  profits  as  resulted  from  the  ad- 
ditional delay. 

The  fact  that  notice  was  given  to  a  car- 
rier of  damages  that  would  result  from  its 
failure  promptly  to  transport  machinery 
does  not  warrant  the  recovery  of  damages 
of  such  a  speculative  nature  as  the  profit-j 
that  would  have  resulted  from  the  launch- 
ing of  a  new  business,  which  was  delayed 
until  the  arrival  of  the  machinerv.  Mc- 
Meekin  v.  Southern  R.  Co.  82  S.  C.468,  64 
S.  E.  413. 

And  profits  that  would  have  been  realized 
by  the  manufacturer  of  cotton-seed  prod- 
ucts from  seed  contracted  for  subsequent- 
ly to  the  carrier's  default  in  the  deliverj-  of 
the  materials  for  a  press  cannot  be  recov- 
ered from  the  carrier  on  the  theorv  that  the 
possible  loss  of  such  profits  must  have 
been  within  the  contemplation  of  the  par- 
ties because  notice  was  given  to  the  carrier 
at  the  time  the  machinery  was  shippeil  that 
delay  would  cause  deterioration  in  the  qual- 
ity of  the  seed,  and  therefore  of  the  prod- 
ucts, and  might  cause  loss  under  time  con- 
tracts for  sale  of  products.  Chicago,  R.  I. 
&  P.  R.  Co.  V.  Planters'  Gin  &  Oil  Co.  88 
Ark.  77,  113  S.  W.  352. 

As  to  time  of  notice  to  warrant  recovery 
of  special  damages  for  failure  of  carrier 
to  deliver  property,  see  note  to  Bourland 
V.  Choctaw,  O.  &  G.  R.  Co.  3  L.R.A.(N.S.) 
1111.  L.  A.  W, 
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spice  and  other  substances,  was  in  tlie  hahit 
of  making  an  exliibit  of  samples  of  his 
goods  in  tlie  grounds  of  certain  cattle 
shows  going  on  in  different  sections  of  tlie 
country.  On  the  trial  l)efore  Cockburn, 
Ch.  J.,  at  Spring  Assizes,  1875,  it  was 
proved:  "On  the  18th  of  July,  the  Bed- 
ford show  being  about  to  end,  and  .a  sim- 
ilar show  at  Newcastle  being  about  to  be 
held  on  the  22d,  23d,  and  24th  of  July, 
where  the  plaintiff  desired  to  exhibit  his 
goods,  the  plaintiff;  by  his  son,  who  was 
in  charge  of  the  show  tent  and  samples, 
made  with  the  defendants'  agent  a  con- 
tract for  the  carriage  of  the  samples.  The 
evidence  as  to  the  terms  of  the  contract 
was  that  a  consignment  note  was  filled  up 
by  the  plaintiff's  son,  consigning  the  goods 
as  'boxes  of  sundries,'  to  'Simpson  &  Com- 
pany, the  show  ground,  Newcastle-on-Tyne,' 
and  that  he  indorsed  the  note,  'must  be  at 
Newcastle  on  Monday  certain,'  meaning 
the  next  Mondav,  the  20th  of  July.  Noth- 
ing  was  expressly  said  as  to  the  plaintiff's 
intention  to  exhibit  the  goods  at  Newcas- 
tle, or  as  to  the  goods  being  samples.  The 
goods  did  not  arrive  till  several  days  after 
time,  and  when  the  show  was  over."  On 
the  trial  the  undisputed  damages  were 
paid  into  court,  with  verdict  for  £20  ad- 
ditional to  cover  special  damages,  should 
the  court  be  of  opinion  that  such  damages 
were  recoverable.  Rule  No.  61,  argued  be- 
fore Queen's  bench  division  before  Cock- 
bum,  Ch.  J.,  and  Mellor  and  Field,  JJ. 
The  reported  case  proceeds  as  follows: 

"[Field,  J.,  referred  to  Watson  v.  Am- 
bergate  R.   Co.   15  Jur.   448.] 

"Gates,  Q.  C,  and  C.  H.  Anderson,  in 
support  of  the  rule:  The  argument  for 
the  plaintiff  goes  farther  than  any  decided 
case.  The  defendants  ought  to  have  been 
told  that  the  goods  were  samples.  Wood- 
ger  V.  Great  Western  R.  Co.  L.  R.  2  C.  P. 
318. 

"[Field,  J.:  Must  we  not  infer  as  a 
matter  of  fact  that  notice  of  their  being 
samples  was  given?] 

"[Counsel:]  Great  Western  R.  Co.  v. 
Redmayne,  L.  R.  1  C.  P.  329,  shows  that 
distinct  notice  must  be  given. 

"[Cockburn,  Ch.  J.:  Knowledge  of  cir- 
cumstances from  which  the  purpose  would 
naturally  be  inferred  is  sufBcient  without 
express  notice  of  the  purpose  itself.] 

"[Counsel:]  As  to  the  loss  of  profits, 
such  profits  as  these  have  never  been  held 
recoverable. 

"[Cockburn,  Ch.  J.:  Can  it  be  disputed 
that  the«e  profits  would  have  been  recov- 
erable, if  an  express  stipulation  had  been 
made  that  the  goods  should  be  delivered 
by   a    particular    day,    and    the    defendants 
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had  been  told  what  the  result  o*  nondeliv- 
ery would  be?] 

"[Counsel:]     That  might  be  disputed. 

"Cockburn,  Ch.  J.:  I  am  of  opinion  that 
this  rule  must  be  discharged.  The  law,  as 
it  is  to  be  found  in  the  reported  cases,  has 
fluctuated;  but  the  principle  is  now  settled 
that  whenever  either  the  object  of  the  send- 
er is  specially  brought  to  the  notice  of  the 
carrier,  or  circumstances  are  known  to  the 
carrier  from  which  the  object  ought  in 
reason  to  be  inferred,  so  that  the  object 
may  be  taken  to  have  been  within  the 
contemplation  of  both  parties,  damages 
may  be  recovered  for  the  natural  conse- 
Ijuences  of  the  failure  of  that  object.  The 
plaintiff  in  the  present  case  is  in  the  habit 
of  going  about  the  country  exhibiting  his 
cattle  spice  at  shows,  to  attract  pi^rchasers. 
The  defendants  had  an  agent  on  the  ground 
at  the  Bedford  agricultural  show,  where 
this  contract  was  made,  for  the  purpose 
of  drawing  custom  to  their  line;  and  their 
agent  must  have  known  that  the  plaintiff 
had  been  exhibiting  these  goods,  and  that 
they  were  being  sent  to  Newcastle  for  the 
same  purpose.  I  therefore  cannot  doubt 
that  there  was  in  this  case  common  knowl- 
edge of  the  object  in  view.  As  to  the  sup- 
posed impossibility  of  ascertaining  the 
damages,  I  think  there  is  no  such  impossi- 
bility; to  some  extent,  no  doubt,  they  must 
be  matter  of  speculation,  but  that  is  no 
reason  for  not  awarding  any  damages  at 
all. 

"Mellor,  J.:  I  am  of  the  same  opinion. 
As  a  juryman  I  come  to  the  conclusion  that 
the  clerk  to  the  defendants  had  notice  of 
the  object  for  which  the  goods  were  being 
sent.  As  to  the  difficulty  of  ascertaining 
the  amount  of  profits  which  the  plaintiff 
can  be  supposed  to  have  lost,  that  is  not  a 
matter  upon  which  we  have  to  trouble  our- 
selves. 

"Field,  J.:  I  am  of  the  same  opinion.  I 
apprehend  that,  for  a  breach  of  contract,  a 
plaintiff  is  entitled  to  recover  for  dam- 
ages naturall}"^  following  under  circum- 
stances known  to  both  the  parties.  Iri 
this  case,  inasmuch  as  railway  companies 
do  not  often  bind  themselves  to  deliver  by 
a  particular  day,  the  defendants'  atten- 
tion would  be  attracted  by  the  stipulation 
which  was  made  to  that  effect.  Then, 
where  was  the  contract  made?  Upon  a 
show  ground.  To  what  place  was  it  the 
goods  were  to  be  sent?  To  a  similar  show 
ground.  The  inference  from  which  would 
naturally  be  that  the  goods  were  being 
sent  for  the  purpose  of  being  shewn  there. 
Further,  if  the  defendants'  agent  did  not 
so  understand  the  matter,  he  might  have 
been  called  to  say  so,  but  that  was  not 
*  done.     Therefore  I  infer,  as  judge  of  fact, 
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that  both  parties  were  aware  of  the  cir- 
cumstances with  a  view  to  which  the  plain- 
tiff was  contracting,  and  that  they  were 
made  the  basis  of  the  contract." 

In  the  case  of  Gee  v.  Lancashire  &  Y. 
R.  Co., — shipment  of  cotton  for  use  in  a 
mill, — special  damages  were  disallowed; 
but  court  held  that  if  it  bad  appeared  that 
defendant  had  knowledge  of  the  purpose 
for  which  cotton  was  required,  and  that 
stopping  the  mill  would  follow  from  delay, 
the  special  damages  could  be  recovered. 

In  Priestly's  Case,  supra,  damages  were 
allowed  for  the  use  of  machinery  during 
the  time  it  was  wrongfully  delayed  in  ship- 
ment. On  the  trial  below,  only  nominal 
damages  had  been  allowed.  On  appeal, 
Breese,  J.,  for  the  appellate  court,  said: 
"The  principle  announced  by  the  court  in 
its  instruction,  and  which  determined  the 
case,  the  jury  finding  nominal  damages 
only,  is  not  the  law.  The  proposition  can- 
not be  entertained  for  a  moment  that,  un- 
der a  contract  to  deliver  in  a  reasonable 
time  valuable  machinery  such  as  described 
in  the  declaration,  that  the  difference  in 
the  market  value  of  such  machinery  at 
the  time  it  was  in  fact  delivered,  and  when 
it  should  have  been  delivered,  is  all  the 
damao^e  the  owner  of  the  machinerv  is  en- 
titled  to  claim.  If  this  was  the  measure, 
there  could  be  no  great  incentive  to  car- 
riers to  perform  promptly  a  contract  for 
the  delivery  of  such  articles,  as  they  are 
not  liable  to  deteriorate  in  a  few  davs  t)r 
months.  As  to  perishable  articles  of  fluc- 
tuating value,  as  grain,  live  stock,  and 
such  like,  this  rule  is  doubtless  the  true 
one,  and  has  been  recognized  by  this  court 
in  the  case  of  Sangamon  &  M.  R.  Co. 
V.  Henry,  14  111.  150.  Where  the  prop- 
erty to  be  carried  and  delivered  is  not  of 
a  perishable  nature,  and  is  not  a  common 
or  ordinary  object  of  sale  in  market,  and 
subject  to  its  fluctuations,  but  is  designed 
for  a  special  purpose  in  a  S|)ccial  business, 
the  rule  is  very  different;  but  in  both  cases 
adequate  indemnity  should  be  offered  tlie 
plaintiff  for  the  loss  he  has   sustained." 

In  Savannah,  F.  &  W.  R.  Co.  v.  Prit- 
chard,  77  Ga.  412,  4  Am.  St.  Rep.  92,  1  S. 
E.  261,  damages  were  allowed  for  injury 
caused  by  wrongful  delay  in  shipping  n 
still  worm  for  a  turpentine  distillery.  The 
elements  of  damages  recovered  in  this  case 
are  thus  stated  in  the  opinion:  "During 
all  the  time  [of  the  delay]  their  machin- 
ery and  hands  employed  in  running  it  were 
idle,  and  the  tree  boxes  from  which  the 
crude  gum  was  gathered  had  nm  over,  and 
mucu  of  it  was  wasted  for  the  want  of 
barrels  in  which  to  deposit  it:  and  snc^i 
loss  would  not  have  occurred  had  the  worm 
coma  to  hand  at  the  proper  time,  and  the 
30  L.R.A.(N.S.) 


plaintiffs  been  enabled  to  use  their  still. 
The  principal  loss  was  in  the  crude  tur- 
pentine, estimated  at  eighty-six  barrels, 
worth  $4  a  barrel."  There  was  verdict  for 
the  entire  amount  of  damages,  less  $10. 

In  Ragsdale's  Case,  supra,  wrongful  de- 
lay in  shipping  a  boiler  required  for  the 
operation  of  certain  machineiy,  profits  of 
the  enterprise  were  disallt)\\ed  as  proper, 
basis  of  damages,  and  it  was  held  that  the 
cost  of  hands  necessarily  kept  unemployed 
by  reason  of  delay,  with  interest  on  capital, 
unproductive  for  the  time,  waa  the  cor- 
rect rule  for  award  of  the  damages. 

And  in  the  case  of  our  own  court  (Neal 
v.  Pender-Hyman  Hardware  Co.)  damages 
were  allowed  for  loss  of  a  tobacco  crop,  on 
failure  to  furnish,  as  per  contract,  at  the 
stipulated  time,  certain  flues  to  use  in  cur- 
ing tobacco.  It  was  contended  that  no  spe- 
cial damages  could  be  recovered,  inasmuch 
as  plaintiff  failed  to  show  that  defendant 
had  knowledge  that  such  damages  would 
result  from  a  failure  to  deliver  the  flues; 
but  the  court  held  that  it  was  a  matter  of 
common  knowledge  in  localities  wliere  to- 
bacco is  cultivated,  that  if  it  is  not  cut 
and  cured  in  apt  time  serious  loss  is  the 
necessary  consequence,  and  such  knowledge 
would  be  assumed  i^gainst  defendant,  en- 
gaged in  manufacturing  the  flues  o.\\d  his 
agent,  engaged  in  selling  the  same.  A 
proper  application  of  the  doctrine  declared 
and  approved  by  these  authorities  will  es- 
tablish the  position  that,  on  the  facts  ap- 
pearing in  evidence,  if  the  dcf:Mi(hint*s  re- 
sponsibility  for  this  delay  should  be  es- 
tablished, the  plaintiff  is  entitled  to  recov- 
er compensatory  damages,  and  the  ques- 
tion of  tlie  amount  should  be  referred  to 
the  jury,  on  the  principles  heretofore  in- 
dicated. 

The  plaintiffs  were  a  firm  engaged  in  the 
manufacture  and  sale  of  furniture.  Of 
this  the  title  of  the  firm,  consignee  in  the 
bill  of  lading,  takeji  in  connection  with 
the  character  of  the  implement  ordered  and 
shipped,  would  give  reasonable  notice.  In 
this  day  and  time,  certainly  it  is  a  matter 
of  common  knowlodi'^o  that  an  engine  shaft 
is  the  part  by  which  the  power  of 
the  engine  is  applied  to  the  operating 
machinery.  That  it  is  essential  and 
r.eces^^ary  for  tlie  purpose,  and  without  it 
the  engine  itself  and  the  machinery  de- 
pendent upon  it  are  for  the  time  out  of 
action.  The  kind  and  size  and  weiglit  of 
the  shaft  would  give  notice  of  at  least  the 
maximum  capacity  of  the  engine.  As  we 
«;aid  on  the  former  ap])eal  of  this  cause: 
"We  can  siifoly  a'^sumo  further  that  ex- 
pros-j  companies  are  agencies  organized  for 
flie  piirpo-e,  at  a  higlier  price,  of  provid- 
ing greater   security    and   despatch    in    tbs 


1908. 


HARPER  FURNITURE  CO.  ▼.  SOUTHERN  EXP.  CO. 


491 


delivery  of  freijrlit."  And  it  would  assur- 
edly occur  to  any  and  every  one  that  a 
shaft  consisting  of  a  piece  of  metal  weigh- 
ing not  less  than  050  pounds,  which,  under 
ordinary  circumstances,  could  and  would 
be  shipped  with  perfect  safety  and  at  a 
much  lower  charge  by  railway,  would  not 
have  been  shipped  in  this  unusual  way  and 
at  a  much  higher  price,  unless  the  call  was 
urgent,  and  some  unusual  result  would  fol- 
low by  reason  of  delay.  The  facts,  we 
think,  were  such  as  to  give  clear  indication 
that  the  shaft  was  designed  for  present  use 
in  the  mill,  and  that  some  injury  of  the 
kind  alleged  would  likely  follow  from 
breach  of  the  contract  of  shipment,  and 
require  that  the  amount  of  plaintiffs'  dam- 
ages should  be  considered  and  determined 
by  the  jury  in  that  aspect  of  the  matter. 

It  is  not  practicable,  within  the  compass 
of  this  opinion,  already  extended  to  an  un- 
desirable length,  to  refer  to  the  numerous 
authorities  relied  upon  to  sustain  the  de- 
fendant's position.  There  is  no  substan- 
tial difference  in  the  general  principles  es- 
tablished by  any  of  tliese  decisions,  and  the 
question  of  ever  recurring  perplexity  for 
the  courts  is  the  correct  application  of 
these  principles  to  the  varying  facts  of  the 
different  cases.  To  illustrate,  in  Thomas, 
B.  &  W.  Mfg.  Co.  V.  Wabash,  St.  L.  &  P. 
R.  Co.  62  Wis.  642,  61  Am.  Rep.  725, 
22  N.  W.  827,  where  special  damages  were 
disallowed  for  delay  in  shipping  a  machine, 
for  the  reason  that  the  machine  was  de- 
signed for  present  use  and  for  a  purpose 
that  would  afford  data  for  allowance  of 
such  damage,  there  was  not  only  no  evi- 
dence indicating  knowledge  on  the  part  of 
the  carrier  of  the  special  purpose  alleged 
to  have  caused  the  loss,  but  there  was  tes- 
timony tending  to  show  notice  of  an  eu- 
tirely  different  purpose.  Cole,  Ch.  J.,  in 
delivering  the  opinion  disallowing  the 
claim,  said:  "The  defendant  certainly  had 
no  notice  of  the  business  in  which  the 
plaintiff  was  engaged,  and  did  not  know 
that  this  machine  had  been  procured  for 
fitting  pipe  and  making  nipples.  Should 
we  presume — as  we  have  no  right  to  do — 
that  the  defendant  had  knowledge  of  plain- 
tiff's business,  surely  we  could  not  pre- 
sume that  this  machine  was  ordered  by  it 
for  immediate  use." 

As  we  have  endeavored  to  show  in  the 
case  before  us,  the  style  and  title  of  the 
plaintiff  firm,  taken  in  connection  with  the 
nature  and  de«cri])tion  of  the  implement 
ordered,  together  with  the  unusual  mode 
by  which  the  sliipment  was  provided  for, 
and  the  nature  of  defendant's  business,  by 
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which  they  undertook,  for  a  greater  wage, 
to  give  additional  assurance  both  of  safety 
and  despatch,  all  give  notice  that  damages 
beyond  the  ordinary  amount  might  be  rea- 
sonably expected  in  case  there  was  delay 
in  breach  of  defendant's  contract.  So,  in 
case  of  British  Columbia  &  V.  I.  Spar, 
Lumber  &  Saw-Mill  Co.  v.  Nettlcship,  L. 
R.  3  C.  P.  499,  shipment  of  lot  of  machin- 
ery from  Liverpool  to  Vancouver's  island. 
The  machinery  was  in  different  boxes,  and 
one  of  these,  containing  a  portion  of  ma- 
chinery, was  lost,  preventing  operations 
until  it  could  be  replaced  by  sending  to 
England  for  another  piece,  causing  a  de- 
lay in  operations  for  something  like  twelve 
months.  Damages  for  cost  of  procuring 
another  piece  were  allowed,  including  cost 
of  additional  freight,  but  profits  during  the 
period  of  delay  were  disallowed.  This  was 
put,  in  part,  on  the  fact  that  the  machin- 
ery was  boxed,  and  the  carrier  had  no 
knowledge  of  the  relative  importance  of 
that  contained  in  the  box  lost,  nor  that 
stopping  of  the  mill  would  likely  follow 
from  such  loss.  Some  stress  was  laid,  too, 
on  the  fact  that,  owing  to  the  length  and 
uncertainty  of  a  voyage  of  that  kind,  it 
would  be  unreasonable  to  suppose  that  the 
parties,  in  that  mode  of  shipment,  contem- 
plated that  the  additional  damages  could 
be  recovered,  and  the  case  in  both  of  these 
respects  suggested  is  clearly  distinguished 
from  the  one   we  are  considering. 

We  are  not  inadvertent  to  the  fact  that 
in  the  case  of  Hadley  v.  Baxendale,  itself, 
the  implement  was  the  crank  shaft  of  ah 
engine,  for  lack  of  which  the  plaintiff's  mill 
was  stopped  for  the  time.  Without  ad- 
verting to  the  distinctions  that  could  be 
suggested  between  the  two  cases,  it  may  be 
observed  that  this  great  case  is  important 
rather  as  laying  down  the  general  princi- 
ples by  which  damages  for  breach  of  con- 
tract may  be  correctly  ascertained,  than 
as  a  decision  on  the  facts  of  the  particular 
case.  In  evidence  of  tliis,  it  may  be  noted 
that,  as  a  matter  of  fact,  the  proof  showed 
that  defendant's  clerk  was  notified  that 
plaintiff's  mill  would  be  stopped  while  the 
shaft  was  being  repaired.  Just  why  this 
fact  was  ignored  in  the  opinion  of  the 
judges  does  not  appear;  possibly  because 
the  notice  referred  to  was  given  the  day 
before  the  shaft  was  delivered  for  ship- 
ment,— ^^vhich  is  not,  it  seems,  a  very  sat- 
isfactory explanation.  While  this  does  not 
at  all  impair  the  value  of  the  case  as  mak- 
ing notable  declaration  of  the  general  rules 
applicable  to  such  causes,  it  does,  perhaps, 
weaken  it  to  some  extent  as  a  decision  on 
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any  given  state  of  facts.  Tn  any  event,  we 
are  of  opinion  that,  on  tlie  facts  presented 
here,  the  case  comes  within  the  third  rule 
of  Hadley  v.  liaxendale:  "That  where  the 
special  circumstances  are  known,  or  have 
been  communicated,  to  the  person  who 
breaks  the  contract,  and  where  the  damage 
complained  of  flows  naturally  from  the 
breach  of  contract  under  those  special  cir- 
cumstances, then  such  special  damage  must 
be  supposed  to  have  been  contemplated  by 
the  parties  to  the  contract,  and  is  recov- 
erable."    [Wood's  Mayne,  Damages,  p.  21.] 

It  may  be  well  to  note  that  the  cases  of 
Foard  v.  Atlantic  &  N.  C.  R.  Co.  53  N.  C. 
(8  Jones.  L.)  235,  78  Am.  Dec.  277,  and 
Sharpe  v.  Southern  R.  Co.  330  N.  C.  613, 
41  S.  E.  799,  go  farther,  perhaps,  than 
the  facts  as  they  are  made  to  appear  In 
the  cases  on  appeal  would  seem  to  justify 
in  holding  the  carrier  liable  for  unusual 
damages  by  reason  of  special  circum- 
stances. Certainly,  they  go  much  farther 
than  is  required  to  support  the  disposition 
we  make  of  the  present  appeal.  It  is  more 
than  likely — as  the  question  chiefly  pre- 
sented in  those  appeals  was  as  to  the  cor- 
rect rule  for  ascertaining  compensatory 
damages  as  between  current  proflts  and 
interest  on  the  amount  of  capital  unem- 
ployed— that  some  of  the  evidence  tending 
to  fix  the  carrier  with  notice  was  omitted, 
as  no  point  was  made  as  to  notice.  This 
is  certainly  true  in  the  case  of  Rocky 
Mount  Mills  v.  Wilmington  &  W.  R.  Co. 
119  N.  C.  693,  56  Am.  St.  Rep.  682,  25 
S.  E.  854.  The  writer  presided  at  that 
trial,  and  there  was  evidence  both  direct, 
and,  from  the  character  and  quality  of 
machinery  shipped,  tending  to  show  notice, 
and  it  was  omitted  in  the  statement  of  case 
on  appeal  for  the  reason  suggested, — that 
no  point  as  to  notice  was  made  on  the 
trial. 

On  the  former  appeal  of  this  cause  (144 
N.  C.  639,  57  S.  E.  458,  12  A.  &  E.  Ann. 
Cas.  924),  we  held  that  there  was  evidence 
to  be  considered  by  the  jury  on  the  issue 
as  to  defendant's  responsibility,  and  in  this 
appeal  we  hold  that,  in  case  such  responsi- 
bility is  properly  and  correctly  established, 
on  the  te-?timonv  there  is  evidence  which 
requires  that  the  question  of  the  amount 
of  compensatory  damages  shall  be  referred 
to  the  jury;  and  there  was  error  in  tlie 
ruling  that,  on  the  facts  as  they  now  ap- 
pear, only  nominal  damages  can  be  recov- 
ered. 

Judgment  below  reversed,^  and  new  trial 
awarded. 

Walker  and  Brown,  JJ.,  dissent. 
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WASHINGTON  SUPREME  COURT. 

STATE     OF     WASHINGTON     EX     REL. 
FRED   N.   HALLETT  et  al.,   Appts., 

v. 

SEATTLE  LIGHTING  COMPANY,  Respt. 

(—  Wash.  — ;  110  Pac.  799.) 

Appeal  —  jurisdiction  —  termination    of 
controversy. 

1.  The  installation  by  a  gas  company  of 
a  single  meter  in  an  apartment  house,  and 
the  connection  of  the  building  with  its 
mains,  after  the  dismissal  of  a  petition 
for  mandamus  to  compel  it  to  install  a  meter 
in  each  apartment,  is  not  a  termination  of 
the  controversy,  which  will  destroy  the 
jurisdiction  of  the  appellate  court. 

Same  — mandamus —affidavit  —  plead- 
ing. 

2.  Relators  cannot  on  appeal  raise  the  ob- 
jection for  the  first  time  that  an  aflidavit 
of  defense  in  a  mandamus  proceeding  should 
not  have  been  treated  as  a  pleading,  where 
it  was  in  fact  an  answer  in  all  but  name. 

Gas  —  rule  —  apartment  house  —  rea- 
sonableness. 

3.  A  rule  of  a  gas  company  that,  in  all 
buildings  where  more  than  one  meter  shall 
be  required,  a  separate  meter  room  shall 
be  provided,  where'  all  can  be  placed,  is 
reasonable,  where  such  arrangement  would 
be  more  sanitary,  less  dangerous,  more  con- 
venient for  finding  leaks,  making  repairs, 
and  making  collections  from  prepayment 
meters,  than  would  the  other,  while  the 
high  pressure  of  the  mains  would  be  con- 
fined to  the  main  service  pipe. 

Claim  —  enforcement  — -  discrimination. 

4.  A  gas  company  is  not  prevented  from 
enforcing  a  rule  against  consumers  gener- 
ally, by  making  an  exception  in  a  few 
cases  where  buildings  were  erected  in  such 
manner  as  to  make  the  enforcement  of  the 
rule  impossible,  before  notice  of  the  adop- 
tion of  the  rule  was  given. 

Appeal  —  mandamus  —  reversal  —  tech- 
nical rights. 

5.  A  relator  is  not  entitled  to  reversal  of 
a  decree  refusing  a  mandamus,  for  the  pur- 
pose of  avoiding  costs,  because  it  did  not 
award  that  portion  of  the  relief  demanded 
to  which  he  was  entitled,  where  he  rejected 
respondent's  offer  to  furnish  such  portion. 

(September  30,  1910.) 

Note.  —  Rules  of  gas  company  respect' 

ing  meters. 

It  seems  to  be  a  well-settled  rule  that  a 
gas  company  may  make  resisonable  and 
necessary  rules  and  regulations  in  connec- 
tion with  its  business,  and  while  there 
are  few  reported  cases  involving  rules  with 
respect  to  meters,  it  seems  clear,  as  assumed 
in  State  ex  rel.  Hallett  v.  Seattle 
Ltoiitino  Co.,  that  such  rules  may  be  made 
for  the  convenience  and  security  of  the 
company  and  the  public,  provided  only  they 
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APPEAL  by  relators  from  a  judgment 
of  the  Superior  Court  for  King  County 
dismissing  a  petition  for  a  writ  of  man- 
damus to  compel  defendant  to  connect  re- 
lators' building  with  its  gas  main,  and  to 
install  meters.  Affirmed. 
•  The  facts  are  stated  in  the  opinion. 

Messrs.  Keenan  &  Hardinger,  for  ap 
pellants. 

The  rules  and  regulations  of  a  gas  com- 
pany must  be  applicable  to  all  customers. 

20  Cyc.  Law  &  Proc.  p.  1163. 

If  plaintiff  in  mandamus  demands  more 
than  he  is  entitled  to,  he  is  not  thereby 
precluded  from  obtaining  what  he  is  en- 
titled to  under  the  evidence. 

Ellsworth  V.  Dorwart,  95  Iowa,  108,  58 
Am.  St.  Rep.  427,  63  N.  W.  588;  State  ex 
rel.  Currie  v.  Weld,  39  Minn.  426,  40  N.  W. 
561;  Smith  v.  Lawrence,  2  S.  D.  185,  49 
N.  W.  7;  Osage  Valley  &  S.  K.  R.  Co.  v. 
County  Ct.  53  Mo.  156. 

The  gas  company  has  no  right  capri- 
ciously and  arbitrarily  to  dictate  to  the 
customer  how  he  shall  construct  and  usb 
his  own  building. 

State  ex  rel.  Milsted  v.  Butte  City  Water 
Co.  18  Mont.  399,  32  L.R.A.  697,  66  Am. 
St.  Rep.  574,  44  Pac.  966;  Vanderberg  v. 
Kansas  City  Missouri  Gas  Co.  126  Mo.  App. 
600,  105  S.  W.  17. 

Messrs.  H.  R.  CHse  and  C.  K.'  Poe  for 
respondent. 


Crow,  J.,  delivered  the  opinion  of  th« 
court : 

Fred  Ilallett,  Delia  Ilallett,  and  Samuel 
A.  Martin,  the  relators,  are  the  owners  of 
a  three-story  building  in  the  city  of  Seattle, 
containing  twenty-seven  apartments,  each 
apartment  consisting  of  a  living  room, 
kitchen,  bath  room,  and  two  closets.  The 
building  was  piped  for  gas  so  that  each 
apartment  would  have  a  separate  service 
through  a  meter  to  be  installed  in  a  closet 
connecting  with  each  bath  room,  thus  re- 
quiring twenty-seven  meters.  A  main  serv- 
ice pipe  was  installed  in  the  basement,  from 
which  separate  ,  supply  pipes  extended 
throughout  the  building.  The  Seattle 
Lighting  Company  is  a  public  service  cor- 
poration engaged  in  selling  illuminating  and 
heating  gas  to  the  citizens  of  Seattle.  When 
the  building  was  about  completed,  the  re- 
lators demanded  of  the  lighting  company 
that  it  connect  the  building  with  its  mains, 
that  it  install  a  separate  meter  in  each 
apartment,  and  that  it  furnish  gas  for  the 
use  of  tenants.  The  defendant,  contending 
that  the  building  was  not  equipped  with 
pipes  in  accordance  with  its  rules  for  the 
installation  of  meters,  refused  to  make  the 
connections.  Thereupon  the  relators  ap- 
plied to  the  superior  court  of  King  county 
for  a  writ  of  mandamus  to  compel  a  com- 
pliance with  their  demand.  An  alternative 
writ   was   issued   and   served.     Upon  trial 


are  reasonable  and  just.  Shepard  v.  Mil- 
waukee Gaslight  Co.  6  Wis.  539,  70  Am. 
Dec.  479;  Foster  v.  Philadelphia  Gas 
Works,  12  Phila.  511. 

A  question  of  somewhat  greater  difficulty 
is  whether  any  particular  rule  is  of  this 
character;  and  each  case  involving  this 
question  must  depend  largely  upon  the  par- 
ticular circumstances  involved. 

This  is  well  illustrated  by  State  ex  bel. 
Hallett  v.  Seattle  Liqiitino  Co. 

In  Ferguson  v.  Metropolitan  Gaslight 
Co.  37  How.  Pr.  189,  holding  that  a  gas 
company,  under  the  statute  involved,  was 
not  required  to  furnish  a  meter  at  all,  the 
court  further  said  that,  even  if  this  were 
otherwise,  the  company  might  adopt  reason- 
able rules  with  reference  to  the  introduc- 
tion of  gas  into  a  building,  and  that  a 
rule  would  be  reasonable  whereby  a  gas 
company  required,  as  a  condition  precedent 
to  its  putting  in  separate  meters  for  each 
floor  of  a  house,  that  the  owner  or  occu- 
pants put  in  separate  or  independent  serv- 
ice pipes,  to  connect  with  the  meters. 

And  in  Foster  v.  Philadelphia  Gas  Works, 
supra,  it  was  held  that  a  regulation  of 
the  company  that  all  governors  should  be 
connected  with  the  gas  pipes  at  least  1 
foot  from  the  meter,  and  upon  a  by-pass, 
was  reasonable  and  just  with  regard  to  the 
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use  and  treatment  of  the  company's  gas 
meters. 

On  the  other  hand,  a  rule  of  a  gas  com- 
pany {inter  alia)  which  authorizes  it,  by 
its  inspector,  to  have  free  access  at  all 
times  to  building  and  dwellings,  to  remove 
the  meter  and  service  pipe  at  its  pleasure, 
"is  too  general,  and  cannot  be  upheld,  or 
at  least  a  party  cannot  be  required  to  sub- 
scribe to  it,  to  entitle  him  to  be  furnished 
with  gas."  Shepard  v.  Milwaukee  Gas- 
light Co.   supra. 

In  Capital  Gas  &  Electric  Light  Co,  v. 
Gaines,  20  Ky.  L.  Rep.  1404,  49  S.  W.  462, 
it  was  held  that,  under  a  contract  between 
a  city  and  a  gas  company,  whereby  the  com- 
pany agreed  to  supply  gas  to  private  con- 
sumeis  at  a  rate  not  exceeding  $2  per 
1,000  cubic  feet,  the  company  had  no 
right  to  require  consumers  to  pay  meter 
rent  in  addition  thereto,  although  there  was 
a  usage  at  the  time  the  contract  was  entered 
into,  to  charge  metor  rent, — such  usage  be- 
ing inconsistent  with  the  terms  of  the  con- 
tract. 

For  other  cases  as  to  the  right  of  a  gas 
company  whose  rates  are  fixed  by  public 
authorities,  to  make  a  rule  as  to  a  minimum 
charge  or  meter  rent,  see  Montgomery  Light 
&  P.  Co.  V.  Watts,  20  L.R.A.(N.S.)  1109, 
and  note.  A.  C.  W. 
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a  peremptory  writ  was  denied,  the  action 
was  dismissed,  and  a  judgment  for  costs 
was  entered  in  defendant's  favor.  The  re- 
lators have  appealed. 

The  respondent  has  moved  to  dismiss  the 
appeal  for  the  reason  that  the  controversy 
has  ceased.  It  is  shown  that  since  the  entry 
of  the  final  judp^nicnt  the  respondent  has 
connected  the  building  with  its  mains;  that 
it  has  installed  a  single  meter  in  the  base- 
ment through  which  the  entire  building  is 
served;  and  that  the  appellants  and  their 
tenants  are  being  supplied  with  gas.  The 
appellants  on  the  trial  contended  that  they 
were  entitled  to  a  separate  meter  in  each 
apartment,  and  make  the  same  contention 
in  this  court.  The  installation  of  a  single 
meter  does  not  afford  them  all  the  relief 
to  which  they  claim  they  are  entitled,  and 
which  they  demand  in  this  action.  It  is 
evident  that  the  controversy  has  not  ceased. 
The  motion  to  dismiss  is  denied. 

Appellants  insist  that,  after  the  alterna* 
tive  writ  was  issued  and  served,  the  defend- 
ant failed  to  interpose  any  proper  answer 
or  return,  which  they  insist  it  was  re- 
quired to  do  under  §  1018,  Rem.  &  Bal. 
Code;  that,  no  answer  having  been  made, 
the  averments  of  their  complaint  and  the 
alternative  writ  were  admitted,  and  that 
their  motion  for  a  peremptory  writ  should 
have  been  sustained.  The  record  shows 
that  one  Silas  Hutchinson,  respondent's 
manager,  made  and  filed  an  affidavit  in 
answer  to  the  complaint,  in  which  he  ad- 
mitted and  denied  certain  of  its  allegations, 
and  also  pleaded  an .  affirmative  defense. 
This  instrument,  although  entitled  an  affi- 
davit, was  in  its  substance  and  eflfect  an 
answer.  It  was  so  construed  and  regarded 
by  the  trial  judge.  Appellants  made  no 
motion  to  strike  the  affidavit,  but  demurred 
to  it  orally,  and  moved  for  judgment.  Their 
demurrer  and  motion  were  both  denied, 
and  the  cause  was  tried  upon  the  merits. 
The  appellants  now  contend  that  the  affi- 
davit should  not  have  been  considered  as  a 
pleading,  In  the  absence  of  any  formal  an- 
swer. In  support  of  this  contention  they 
cite  State  ex  rel.  State  Ins.  Co.  v.  Superior 
Ct.  14  Wash.  203,  44  Pac.  131,  in  which 
this  court  said:  "It  seems  very  clear  that 
respondent  has  not  answered  in  the  manner 
required  by  the  statute.  For  that  reason, 
we  are  not  authorized  to  consider  the  affi- 
davits so  admitted.  It  follows  that  the 
writ  must  issue,  if  the  facts  set  up  in  the 
petition  are  sufficient  to  authorize  it."  We 
have  examined  the  record  in  the  case  cited. 
It  shows  that  an  original  application  was 
made  to  this  court  for  a  writ  of  prohibition, 
that  the  respondent  demurred  to  the  rela- 
tor's affidavit,  and  that  no  other  appearance 
was  made.  No  affidavit  was  interposed  on 
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respondent's  behalf  purporting  to  be  an 
answer.  The  affidavits  mentioned  in  the 
opinion  were  made  by  third  parties  in  sup- 
port of  facts  not  alleged  and  not  in  issue. 
The  only  issue  before  this  court  was  one 
of  law.  The  affidavits  in  the  absence  of 
any  issue  of  fact,  or  any  instrument  pur- 
porting to  be  an  answer,  were  properly 
ignored.  The  affidavit  now  before  us  is 
an  answer  in  its  substance  and  effect.  Were 
it  to  be  amended  by  striking  the  word  "affi- 
davit," and  inserting  in  lieu  thereof  the 
word  "answer,"  it  would  be,  as  we  think 
it  is  now,  a  sufficient  answer  to  the  re- 
lators' affidavit  or  complaint.  It  was  so 
regarded  by  the  trial  judge.  The  cause 
was  tried  upon  the  issues  of  fact  thus 
raised,  and  there  is  no  merit  in  appellants' 
present  contention. 

The  affidavit  which  we  hold  to  be  an  an- 
swer alleged  that  the  respondent,  in  the 
conduct  of  its  business,  has  adopted  a  rule 
requiring  its  customers,  owners  of  apart- 
ment houses,  or  other  buildings  in  which 
it  is  necessary  to  install  more  than  one 
meter,  to  provide  a  separate  meter  room  on 
each  floor  or  in  the  basement,  where  all 
meters  may  be  installed.  It  insists  that 
this  is  a  reasonable  rule,  and  that  the  ap- 
pellants have  refused  to  comply  with  it. 
We  find  that  the  appellants  were  notified 
of  this  rule  before  they  commenced  the 
erection  of  their  building;  that  they  re- 
fused to  comply  with  it;  that  they  so 
installed  their  plumbing  as  to  prohibit  the 
use  of  more  than  one  meter  without  its 
violation;  and  that,  prior  to  the  commence- 
ment of  this  action,  the  respondent  offered 
to  install  a  single  meter  in  the  basement, 
and  supply  gas  to  appellants  and  their 
tenants,  but  that  they  insisted  upon  the 
instalment  of  twenty-seven  separate  meters, 
located  in  the  several  apartments.  There 
is  a  sharp  conflict  in  the  evidence,  but 
the  oral  opinion  of  the  trial  judge,  which 
is  incorporated  in  the  statement  of  facts, 
and  the  recitals  of  the  judgment,  show 
that  he  also  found  the  facts  as  above 
stated.  "A  gas  company  may,  in  the  dis- 
charge of  its  duties  to  the  consumer,  govern 
its  action  by  reasonable  rules  and  regula- 
tions, and,  when  it  has  done  so,  all  persona 
dealing  with  it,  as  well  as  the  company 
itself,  must  yield  obedience  thereto.  Since, 
however,  the  business  of  supplying  gas  to 
consumers  as  generally  conducted  is  affected 
with  a  public  interest,  the  rules  and  regu- 
lations of  a  gas  company  must  be  applicable 
to  all  consumers  alike."  20  Cyc.  Law  & 
Proc.   p.   1162. 

The  controlling  question  on  this  appeal  is 

whether  the  rule  adopted  by  the  respondent 

is  a  reasonable  one.     The  trial  court  found 

*  that  it  is,  and  from  all   the   evidence  we 
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conclude  that  the  finding  must  be  sustained. 
Evidence  was  introduced  by  the  respondent 
sufficient  to  show  that  it  would  be  a  much 
more  sanitary  arrangement  to  locate  the 
meters  in  one  inclosed  room,  than  to  dis- 
tribute them  throughout  the  various  apart- 
ments, as  demanded  by  appellants;  that 
there  would  be  less  danger  of  explosions  in 
case  of  fire;  that  leaks  in  the  various  pipes 
located  in  partitions  throughout  the  build- 
ing could  be  more  readily  found;  that  re- 
pairs in  pipes  serving  the  separate  apart- 
ments could  be  made  without  interrupting 
the  supply  of  gas  to  any  apartment  other 
than  the  one  where  the  repair  might  be 
needed,  thus  avoiding  unnecessary  inconven- 
ience to  tenants;  that  collpctiona  from  pre- 
payment meters  could  be  more  readily  and 
and  easily  made;  and  that  the  high  city 
pressure,  which  would  not  extend  beyond 
the  meters  when  installed,  could  be  con- 
fined to  the  main  service  pipes.  Although 
the  evidence  on  these  various  points  was  in 
sharp  conflict,  the  trial  judge  accepted  and 
credited  that  ofTered  on  behalf  of  the  re- 
spondent, and  we  cannot  conclude  that  he 
erred  in  so  doing.  His  conclusion  that  the 
rule  was  a  reasonable  'one,  and  should  be 
enforced,  must  be  sustained. 

Appellants  contend  that  the  respondent 
has  not  uniformly  enforced  the  rule  in 
question,  that  it  has  waived  compliance  in 
a  number  of  cases,  and  that  it  cannot  en- 
force it  against  one  consumer  unless  it  does 
so  against  all.  The  evidence  does  not 
sustain  this  contention.  The  rule  has  been 
in  existence  only  one  or  two  years.  Some 
consumers  had  piped  their  buildings  for 
meters  in  separate  apartments  before  being 
informed  of  its  adoption  by  respondent,  or 
having  any  knowledge  thereof.  Under  these 
circumstances,  the  respondent  did  in  a  few 
instances  waive  the  rule,  but  it  has  invari- 
ably refused  to  do  so  where  the  consumer 
had  notice  of  the  regulation  before  piping 
his  building,  as  the  appellants  undoubtedly 
did  in  this  case.  The  rule  is  being  strictly 
enforced.  Appellants  now  insist  that,  in 
any  event,  they  were  entitled  to  a  writ  of 
mandamus  compelling  the  respondent  to 
make  a  connection  with  its  mains,  to  install 
a  single  meter,  and  to  supply  appellants  and 
their  tenants  with  gas;  that  the  trial  court 
erred  in  dismissing  the  action;  and  that  a 
peremptory  writ  should  have  been  issued 
affording  relief  to  this  extent,  although  not 
all  the  relief  demanded.  There  is  no  doubt 
but  that  less  relief  can  be  awarded  by  writ 
of  mandate  than  was  originally  demanded, 
where  the  relator  is  entitled  to  such  partial 
relief.  State  ox  rel.  Maltbie  v.  Will,  54 
Wash.  453,  103  Pac.  479,  104  Pac.  797. 
The  record  before  us  shows,  and  the  trial 
court  found,  that  prior  to  the  commence-  * 
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ment  of  thi^  action,  and  again  on  its  trial, 
the  respondent  ofTered  to  connect  the  build- 
ing with  its  mains,  to  install  a  single  meter, 
and  to  furnish  gas.  The  appellants  in  ef- 
fect rejected  this  offer  by  proceeding  with 
the  trial  upon  the  theory  that  they  were 
entitled  to  a  writ  compelling  the  installa- 
tion of  twenty-seven  separate  meters  in  the 
manner  demanded.  They  are  in  no  position 
to  now  insist  upon  a  reversal  for  the  pur- 
pose of  avoiding  costs.  Upon  the  filing  of 
the  remittitur,  they  may,  if  they  so  desire, 
but  without  costs  to  respondent,  have  an 
order  entered  requiring  a  continuance  of 
the  service  and  supply  through  the  single 
meter  which  is  now  installed. 
The  judgment  is  affirmed. 

Rudkln,   Ch.  J.,  and   Parker,   Mounts 
and  Dunbar,  JJ.,  concur. 
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OSCAR  LOEHR,  Appt., 
v. 

DAVID  DICKSON,  Respt. 
(141  Wis.  332,  124  N.  W.  293.) 

Tort  — evasion  of  tender  —  damages. 

1.  Malicious  evasion  of  a  tender  of  money 
necessary  to  prevent  a  foreclosure  of  a  land 
contract,  by  reason  of  which  the  purchaser 
loses  the  profits  on  a  resale  which  he  had 
negotiated,  does  not  give  a  right  of  action 
for  tort. 

Judgment  —  contract  —  breach  —  dam- 
ages. 

2.  One  in  whose  favor  foreclosure  of  a 
land  contract  is  decreed,  unless  the  pur- 
chaser pay  him  a  specified  sum  of  money, 
is  guilty  of  breach  of  contract  which 
will  support  an  action  in  case  he  evades  a 
tender  of  the  money  for  the  purpose  of  pre- 
venting the  purchaser  from  acquiring  the 
property,  which  results  in  damages  to  him 
which  the  parties  might  reasonably  have 
contemplated  as  a  natural  consequence  of 
the  breach. 

Contract  —  evading       performance  — 
damages. 

3.  One  who  is  required  by  judgment  to 
deed  property  upon  receiving  a  certain  sum 
in  payment  of  the  amount  due  cannot  es- 
cape liability  for  evading  tender,  to  the 
injury  of  the  other  party,  on  the  theory 
that  tender  might  have  been  made  to  the 
attorney  of  record,  or  the  money  paid  into 

Xote.  —  The  question  whether  the  mali- 
cious or  intentional  evasion  of  a  tender  fur- 
nishes a  basis  of  action  for  tort  by  the  debt- 
or against  the  creditor  seems  to  be  an  al- 
together novel  one,  since  an  extensive  search 
has  failed  to  disclose  any  other  case  iu- 
volving  that  specific  point. 
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court,  if  there  is  nothing  to  8ho*v  that  such 
tender  or  payment  would  have  secured  a 
conveyance. 

(Timlin    and    Kerwin,    JJ.,    dissent    from 
proposition   2.) 

(January  11,  1930.) 

APPEAL  by  plaintiff  from  an  order  of 
the  Circuit  Court  for  Milwaukee  Coun- 
ty sustaining  a  demurrer  to  the  complaint 
in  an  action  brought  to  recover  damages  al- 
leged to  have  been  caused  by  malicious 
evasion  of  a  tender  of  money  the  payment  of 
which  was  necessary  to  prevent  foreclosure 
of  a  land  contract  given  by  defendant  to 
plaintiff.    Reversed, 

Statement  by  Dodge,  J.: 

Appeal  from  order  sustaining  a  general 
demurrer  to  plaintiff's  complaint,  which  al- 
leged that  defendant  is  the  owner  of  certain 
real  estate  in  Waukesha  county;  that  on 
February  23,  1906,  a  judgment  was  entered 
of  strict  foreclosure  of  a  land  contract 
which  had  previously  been  given  by  defend- 
ant to  plaintiff;  that  such  strict  foreclosure 
was  subject  to  the  condition  that  plaintiff 
pay  to  defendant,  on  or  before  August  23, 
1906,  certain  sums  of  money  aggregating  on 
that  date  approximately  $60,000;  that 
plaintiff,  prior  to  August  23d,  to  wit,  in 
the  latter  part  of  the  month  of  July,  made 
various  attempts  to  pay  said  money  to  the 
defendant,  repeatedly  going  to  his  house 
with  money  and  sending  him  letters  which 
he  is  alleged  to  have  received,  notifying  him 
of  the  wish  to  make  payment,  and  that  on 
August  23d  a  messenger  or  agent  of  the 
plaintiff  found  defendant,  and  notified  him 
of  plaintiff's  desire  and  readiness  to  make 
such  payment,  whereupon  defendant  ap- 
pointed an  hour  on  the  following  day  at 
his  attorney's  office,  at  which  he  would  be 
present  and  would  receive  the  money ;  that 
plaintiff  attended  at  that  time  with  the 
money,  and  defendant  did  not  appear;  and 
that  he  has  been  unable  to  physically  tender 
the  payment  to  him.  The  plaintiff  alleges 
that  the  acts  of  defendant  in  evading  such 
tender  were  wilful,  and  with  the  intention 
of  preventing  plaintiff  from  saving  *  his 
rights  under  the  land  contract,  and  to  im- 
pose upon  him  the  forfeiture  of  such  rights; 
further,  that  on  February  24th,  plaintiff, 
in  reliance  upon  said  judgment,  had  grant- 
ed to  one  Smith  an  option  for  the  sale  of 
the  property  involved  for  $70,000  on  or  be- 
fore August  21,  1906,  wherein  time  was  of 
the  essence  of  the  contract,  and  failure  by 
plaintiff  to  make  conveyance  on  or  before 
August  21st  released  said  Smitli;  that 
on  said  August  21st,  plaintiff  sold  and  by 
warranty  deed  conveyed  said  property  to 
said  Smith,  in  pursuance  of  said  option,  for 
$70,000,  subject  to  the  condition  that,  if 
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plaintiff  failed  to  secure  proper  releases  and 
conveyances  from  the  defendant  or  his  as- 
signs by  August  30th,  said  deed  should  be 
void,  and  plaintiff  must  repay  said  $70,000; 
that,  by  reason  of  defendant's  wilful  evasion 
of  plaintiff's  tender,  the  latter  was  unable 
to  comply,  and  was  obliged  to  refund,  and 
to  lose  the  profit  of  said  sale,  together  with 
certain  other  opportunities  for  sale,  where- 
by he  sufl'ered  damage  in  the  sum  of  $12,- 
068.76,  and  certain  other  amounts,  for 
which  plaintiff  demands  judgment. 

Messrs.  Harper  &  McMynn  for  appel« 
ant. 

Mr.  J.  E.  Wildish  for  respondent. 

Dodge,  J.,  delivered  the  opinion  of  the 
court : 

Plaintiff  assures  us  in  advance  that  his 
attempt  is  to  state  a  cause  of  action  in  tort. 
Examining  the  complaint  in  that  aspect, 
then,  it  is  at  once  obvious  that  none  of  the 
acts  alleged  against  defendant  is,  in  and 
of  itself,  prohibited  by  any  law.  At  most, 
it  is  alleged  that  he  did  not  stay  at  his 
home  through  several  days  during  which 
plaintiff  desired  to  make  tender,  or  infer- 
entially,  that  he  went  somewhere  else;  also, 
that  he  refrained  from  going  to  his  at- 
torney's office  on  a  certain  day  promised. 
Obviously  all  such  acts  were  entirely  lawful 
in  and  of  themselves.  No  law  prohibited 
him  from  leaving  home  nor  commanded  his 
attendance  at  his  attorney's  office.  If  he 
owed  any  duty  in  those  respects,  it  was  one 
imposed  by  his  own  promise  or  contract, 
and  not  by  law.  The  fact  that  inconveni- 
ence or  actual  pecuniary  injury  results  to 
another  from  such  lawful  acts  does  not 
transform  them  into  torts.  It  is  biit  a  case 
of  damage  w-ithout  legal  wrong, — damnum 
absque  injuria.  Whalon  v.  Blackburn,  14 
Wis.  432.  But  the  complaint  alleges  that 
these  acts,  lawful  in  themselves,  were  done 
maliciously, — that  is,  with  the  express  pur- 
pose of  causing  plaintiff  damage, — and 
therefore  liability  results.  Very  little  aid 
is  given  by  either  counsel  on  this  essential 
question  whether  a  lawful  act  becomes  a 
tort  by  reason  of  malice  or  intent  to  injure. 

Upon  this  question  there  is  a  sharp  con- 
fiict  of  authority  throughout  the  courts  of 
the  country.  The  principle  is  asserted  by 
perhaps  the  majority  of  those  authorities 
that  **malicious  motives  make  a  bad  act 
worse,  but  they  cannot  make  that  wrong 
which,  in  its  own  essence,  is  lawful."  Daw- 
son V.  Kemper,  32  Ohio  L.  J.  15;  Jenkins 
V.  Fowler,  24  Pa.  308.  A  copious  collection 
of  authorities  on  both  sides  will  be  found 
in  the  note  to  Letts  v.  Kessler,  40  L.R.A. 
177.  However,  that  subject  was  presented 
to  this  court  in  ^letzger  v.  Hochrein,  107 
Wis.  267,  50  L.R.A.  305,  81  Am.  St.  Rep. 
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841,  83  N.  W.  308,  under  tlie  aspect  of  a 
*'8pite  fence"  impairing  plaintifT's  enjoy- 
ment of  his  residence  property.  The  con- 
flicting authorities  were  carefully  con- 
sidered, and  from  that  conflict  this  court 
allied  itself  with  those  holding  tliat  mere 
malice  or  motive  to  injure  could  not  impose 
liability  for  a  lawful  act.  That  case  has 
been  treated  as  iinal  authority  for  that 
proposition  in  Sullivan  v.  Collins,  107  Wis. 
291,  83  N.  W.  310;  Marshfield  Land  &  Lum- 
ber Co.  V.  John  Week  Lumber  Co.  108  Wis. 
268,  274,  84  N.  W.  434;  Huber  v.  Merkel, 
117  Wis.  355,  303,  02  L.R.A.  589,  9?  Am. 
St.  Rep.  933,  94  N.  W.  354.  We  deem  the 
rule  of  Metzger  v.  Hochrein  now  settled  in 
W^iscousin,  and  that  malicious  intent  to 
injure  cannot  transpose  a  lawful  act  into 
a  tort,  and  hence,  that  the  complaint  fails 
to  state  a  cause  of  action  ex  delicto. 

2.  The  conclusion  reached  in  response  to 
plaintiff's  own  construction  of  his  complaint 
is,  however,  not  conclusive.  A  demurrer 
challenges  the  sufficiency  of  the  complaint 
to  state  any  cause  of  action,  and  must  not 
be  sustained  in  face  of  one  which  does,  by 
liberal  construction,  state  facts  from  which 
any  liability  results,  although  not  for  some 
or  all  of  the  damages  sought  to  be  recovered. 
Bieri  v.  Fonger,  139  Wis.  150,  120  N.  W. 
862.  From  the  present  complaint  it  clear- 
ly appears  that  defendant  was  under  a  con- 
tractual duty  to  the  plaintiff  none  the  less 
because  such  duty  had  been  declared  and 
defined  by  the  judgment  of  a  court.  That 
contract  required  defendant  to  convey  to 
the  plaintiff  certain  land  upon  payment  of 
certain  money  within  a  defined  time.  It 
imposed  upon  the  plaintiff  a  duty  to  the 
defendant  to  make  such  payment,  or  at 
least  tender  to  him  personally,  for  the  con- 
veyance was  to  be  cotemporaneous,  and 
such  cotemporaneousness  was  doubtless 
necessary  to  the  raising  of  the  money  to  be 
paid.  From  a  contract  imposing  such  duty 
on  the  plaintiff  there  resulted  by  necessary 
implication  the  agreement  on  defendant's 
part  to  do  no  act  which  would  render  such 
payment  or  tender  impossible.  This  upon 
the  general  principle  that  he  who,  by  mu- 
tual contract,  confers  on  another  a  right  or 
imposes  a  duty,  impliedly  agrees  not  to 
defeat  that  right  or  make  impossible  the 
performance  of  that  duty  by  any  affirma- 
tive acts  of  his  own.  Manning  v.  Galland- 
Uenning  Pneumatic  Malting  Drum  Mfg.  C^o. 
141  Wis.  199,  124  N.  W.  291;  Eliot  Nat. 
Bank  v.  Beal,  141  Mass.  569,  6  N.  E.  742. 
By  this  complaint  it  is  alleged  that  tiie  acts 
of  defendant  were  in  fact  done  for  the  ex- 
press purpose  of  preventing  the  plaintiff 
from  tendering  or  paying  the  money  and 
acquiring  his  rights;  that  they  were  effect- 
ive to  that  end;  and  that  damages  of  vari- 
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ous  sorts  resulted  to  him.  These  facts  of 
themselves  are  sufficient  to  show  a  breach 
of  contract  and  resulting  damages,  unless, 
indeed,  it  appears  by  other  allegations  of 
the  complaint,  either  that  damages  did  not 
necessarily  result  from  the  defendant's 
breach  of  his  contract  duty,  or  that  they 
were  not  such  as  were  within  reasonable 
contemplation  of  the  parties  at  the  time  of 
making  the  contract,  lladley  v.  Baxendale, 
9  Exch.  341,  5  Eng.  Rul.  Cas.  502;  Guetz- 
kow  Bros.  Co.  v.  A.  H.  Andrews  &  Co.  92 
Wis.  219,  52  L.R.A.  209,  63  Am.  St.  Rep. 
909,  66  N.  W.  119;  Lippert  v.  Saginaw  Mill. 
Co.  108  Wis.  512,  84  N.  W.  831. 

It  is  contended  by  respondent  that  even 
wilful  evasion  by  defendant  of  payment  or 
tender  could  not  make  the  damages  alleged 
unavoidable,  for  the  reason  that  plaintiff 
might  have  tendered  directly  to  the  attor- 
ney of  record  in  the  suit  adjudging  these 
contract  duties.  It  does  not  expressly  ap- 
pear that  there  was  such  an  attorney  acces- 
sible to  plaintiff;  but,  apart  from  that  con- 
biderationj  it  might  well  develop  by  proof 
to  be  offered  in  support  of  this  complaint 
that  the  inability  of  the  attorney  to  re- 
spond to  such  tender  by  the  delivery  of  a 
conveyance  rendered  that  method  practically 
inefficient  to  protect  plaintiff's  rights,  by 
reason  of  the  necessity  of  a  conveyance  of 
the  property  cotemporaneously  with  the 
payment,  to  enable  security  for  the  money 
needing  to  be  borrowed  in  order  to  make 
legal  tender.  We  do  not  in  this  connection 
decide,  however,  that  the  general  authority 
of  an  attorney  of  record,  which  is  held 
in  some  cases  to  extend  to  the  collection 
of  a  debt,  and  by  statute  extends  to  the  re- 
lease of  a  mere  money  judgment  (Stat. 
1898,  §  2908;  Flanders  v.  Sherman,  18  Wis. 
575,  also  extends  to  the  acceptance  or  re- 
fusal of  a  tender  or  payment  under  such  a 
judgment  as  this.  Again,  it  is  suggested, 
though  not  argued,  that  plaintiff  might  have 
paid  the  money  into  court  and  fixed  his 
rights.  No  statute  or  authority  is  cited  to 
support  the  proposition  that  one  command- 
ed by  a  judgment  to  pay  money  to  his  ad- 
versary can  fully  satisfy  that  command  by 
payment  to  any  court  officer,  sheriff,  or 
clerk,  in  absence  ot  some  further  action  by 
the  court  authorizing  such  payment  or 
tender  upon  grounds  arising  subsequent  to 
the  judgment,  and  we  have  found  none. 
Further,  however,  the  same  considerations 
as  those  we  have  mentioned  in  the  case  of 
tender  to  the  attorney  might  render  such 
a  privilege,  if  it  existed,  ineffective  in  avoid- 
ance of  damages. 

It  is  also  suggested  that  plaintiff,  instead 
of  suffering  the  loss  of  his  bargain  and  al- 
leged consequent  damage  of  some  $9,000, 
might  have  applied  to  the  court  to  prescribe 
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some  means  of  payment  and  tender  irre- 
spective of  defendant's  conduct.  We  have 
no  doubt  that,  when  defendant  breached  hib 
contract,  a  court  might,  upon  a  showing  of 
such  fact,  either  on  tlie  foot  of  the  existing 
judgment  or  in  a  new  suit  in  equity,  have 
protected  plaiutiii'  against  the  forleiture, 
and  prescribed  some  equivalent  method  for 
making  payment  of  the  purchase  price;  but 
the  tacts  upon  which  to  base  sucli  an  ap- 
plication could  not,  under  the  circumstances 
of  this  complaint,  affirmatively  appear  until 
the  period  for  payment  expired;  and  al- 
though the  complaint  alleges  that  plaintill 
had  a  period  of  some  six  or  seven  days 
within  which  the  full  performance  of  tiie 
judgment  on  both  sides  might  have  saved 
iiim  from  the  alleged  loss  of  his  bargain, 
it  is  a  question  of  lact  whether  it  was  tlieu 
possible  to  seek  and  obtain  relief  from  a 
court  so  as  to  avert  that  loss.  In  any  event, 
however,  the  breach  of  the  contract,  wJien 
completed,  gave  rise  to  a  right  oi:  action 
lor  at  least  nominal  damages,  and  it  is  ap- 
parent that,  even  if  plaintitT  might  have 
avoided  the  larger  damages  by  some  court 
procedure,  he  could  not  take  that  court  pro- 
cedure without  expense ;.  so  that  he  •  must 
sutler  some  actual  damages  in  the  eit'ort  to 
avoid  still  more.  Of  course,  we  do  not  de- 
cide as  a  matter  of  law  that  the  loss  of  the 
profits  of  plaintiff's  alleged  resale  of  the 
land  were  tnemselves  proper  measure  of  the 
damages  recoverable  upon  breach  of  .con- 
tract. That  question  involves  doubtful  rules 
of  law,  and  its  answer  might  well  depend 
upon  facts  provable  under  the  complaint, 
signiiicant  of  the  contemplation  of  the  par- 
ties at  the  time  of  the  making  of  tlieir 
contract.  We,  however,  deem  it  clear  that 
the  complaint  does  state  a  breach  of 
contract  by  the  defendant,  with  a  showing* 
of  some  damages  unavoidably  suffered  by 
the  plaintiff  as  a  result,  which  may  appear 
by  proof  to  have  been  within  the  reasonable 
contemplation  of  the  parties  at  the  time 
the  respective  contract  duties  were  as- 
sumed. 

Order  sustaining  the  demurrer  is  reversed, 
and  cause  remanded  for  further  proceedings 
according  to  law. 

Timlin,  J.,  dissenting: 

The  complaint  shows  that  on  February 
23,  1906,  in  a  suit  for  strict  foreclosure,  a 
decree  nisi  was  given  and  rendered  where- 
by, if  the  plaintiff  herein,  defendant  in 
the  foreclosure  suit,  paid  to  the  defendant 
herein  and  to  defendant's  wife,  plaintiffs  in 
the  foreclosure  suit,  within  six  months  from 
notice  of  entry  of  said  decree,  $2,000,  the 
plaintiffs  in  the  foreclosure  suit  siiould  be 
required  to  deed  a  tract  of  land  therein 
described  to  this  plaintiff,  but,  in  case  this 
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plaintiff  failed  to  pay  said  sum  within  said 
time,  he  should  convey  said  tract  to  the  de- 
fendant herein.  This  decree  with  reference 
to  another  piece  of  property  "provided  fur- 
ther that  if  the  defendant,  Dr.  Oscar  Loehr, 
pays  to  the  plaintiffs  the  sum  of  $56,664.42 
in  addition  to  the  $2,000  aforesaid,  within 
six  months  from  the  notice  of  entry  of 
judgment,  together  with  the  costs  and  dis- 
bursements of  this  action,  with  interest  on 
above  amounts  at  the  rate  of  5  per  cent 
per  annum  to  the  time  of  payment,  then  and 
in  that  case  all  the  conditions  of  said  lan(5 
contract  shall  be  deemed  fulfilled;  but,  in 
default  of  such  payments  within  said  time, 
this  judgment  shall  be  absolute."  This  fore- 
closure dec  ree  also  contained  a  provision  de- 
vesting Dr.  Loehr  of  all  right,  title,  and  in- 
terest in  and  to  the  property  affected  by  the 
above-quoted  paragraphs,  except  as  reserved 
in  these  paragraphs.  The  complaint  in  the 
instant  case  then  avers  that  the  defendant 
Dickson,  during  the  latter  month  or  mo/e 
of  this  six-month  period  of  redemption,  ab- 
sented himself  from  his  usual  place  of 
abode,  concealed  himself,  and  kept  out  of 
plaintiff's  way,  so  that  plaintiff,  although 
able  and  willing  to  pay,  and  desirous  of  pay- 
ing the  amounts  fixed  by  such  decree,  was 
unable  to  do  so,  or  to  make  tender  thereof, 
whereby  he  lost  his  opportunity  for  redemp- 
tion within  the  time  limited,  and  also  lost 
a  sale  of  the  property  which  he  might  or 
could  have  made  within  that  time.  It  is 
averred  that  this  conduct  of  Dickson  was 
wilful  and  deliberate,  and  with  the  purpose 
and  intent  and  design  of  preventing  re- 
demption by  plaintiff. 

The  pleader  intended  to  state  a  cause  of 
action  in  tort,  and  he  has  stoutly  contend- 
ed before  this  court  that  the  complaint 
states  such  cause  of  action.  But  the  major- 
ity of  this  court  holds  that  the  complaint 
shows  a  contract  obligation  resting  upon 
Dickson,  and  a  breach  tiiereof  by  the  latter. 
I  concur  in  the  view  that  the  complaint 
states  no  cause  of  action  in  tort,  for  it 
shows  no  breach  by  Dickson  of  any  duty 
imposed  upon  him  by  law.  I  think  the  orig- 
inal contract  stipulations  which  were  the 
subject  of  the  foreclosure  suit  are  merged 
in  the  decree  there  given.  No  doubt  a  judg- 
ment is,  for  certain  purposes,  considered  a 
contract.  But  this  is  a  legal  fiction,  refer- 
able to  certain  remedies  therein,  or  neces- 
sary to  meet  the  requirements  of  statutes 
or  constitutions  which  might  otherwise  in- 
clude the  contract  until  judgment  was  en- 
tered thereon,  and  fail  to  cover  it  thereafter. 
Bishop,  Contr.  §§  141,  566:  1  Black,  Judgm. 
§§  7-11;  17  Am.  &  Eng.  Knc.  Law,  2d  ed. 
pp.  763,  764,  and  cases  cited. 

If  this  decree  creates,  expressly  or  by  im- 
plication, a  contract  obligation  of  the  kind 
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suggested,  resting  upon  Dickson,  then  every 
decree  of  specific  performance  or  similar 
relief  creates  such  contract  obligation,  and 
may  be  the  basis  of  an  action  at  law.  On 
the  other  hand,  if  we  consider  the  original 
contract  stipulations  to  be  in  force  not- 
withstanding the  decree,  or  if  we  consider 
that  the  decree  continues  the  stipulations 
in  force  unmodified,  there  is  no  covenant, 
express  or  implied,  in  the  original  contract, 
that  Dickson  shall  be  at  any  particular 
place,  or  hold  himself  in  readiness  to  receive 
this  money.  It  is  the  duty  of  the  debtor, 
where  no  place  of  payment  is  fixed,  to  seek 
out,  find,  and  pay  to  his  creditor.  If  a 
mortgagee  leaves  the  state  or  changes  his 
place  of  residence,  and  his  whereabouts  are 
unknown  to  the  mortgagor  for  ten  or  fifteen 
years,  is  he  liable  at  law  upon  contract  for 
damages  if  a  wrongful  or  malicious  intent 
be  found?  In  the  case  at  bar  I  think  the 
only  effect  of  this  absence  of  Dickson, 
whatever  his  motive,  would  be  to  entitle 
the  defendant  in  the  strict  foreclosure  judg- 
ment, upon  application  to  the  court,  to  have 
the  time  of  payment  extended,  or  to  pay  the 
money  into  court.  The  weakness  of  the  de- 
cision, I  think,  is  that  it  finds  a  contract 
obligation  resting  upon  the  defendant  where 
none  exists,  either  expressly  or  by  implica- 
tion, and  finds  a  breach  thereof  consisting 
of  lawful  and  usual  acts,  not  by  any  obli- 
gation prohibited. 

Kerwin,  J.: 

I  concur  in  the  foregoing  dissenting  opin- 
ion of  Mr.  Justice  Timlin. 
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STATE  OF  ALABAMA. 

(—   Ala.   — ,    52    So.    941.) 

Leglslalnre  —  delegation  of  power  — 
making  violation  of  street  car  rnles 
an  offense. 

A  statute  making  it  a  crime  fraudulently 
or  wilfully  to  violate  the  rules  made  by 
street  car  companies  with  respect  to  the  is- 
suance and  use  of  their  transfers  is  not 
unconstitutional  as  a  delegation  to  such 
companies  of  the  right  to  create  or  suspend 
the  law. 

(Sayre,  Mayfield,  and  Evans,  JJ.,  dissent.) 

(December  16,  1909.) 

APPEAL  by  defendant  from  a  judgment 
of    the    Criminal    Court    for    Jefferson 
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County  convicting  him  of  violating  a  rulo 
of   a   street  car  company.     Affirme4. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Gaston  &  Pcttus  and  Jolin  F. 
Knight,  for  appellant: 

The  act  in  question  createij  a  new*  of- 
fense, and  makes  that  a  misdemeanor  which 
was  no  violation  of  the  conunon  law.  It  is 
a  penal  statute,  and  must  be  strictly  con- 
strued. 

26  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  668. 

The  offense  sought  to  be  created  should 
be  defined  in  the  act  itself. 

United  States  v.  Eaton,  144  U.  S.  677, 
36  L.  ed.   691,   12  Sup.   Ct.   Rep.   764. 

The  law   is  unconstitutional. 

Sutherland,  Stat.  Constr.  §  69;  Jannin 
V.  State,  42  Tex.  Crim.  Rep.  361,  63  L.R.A. 
352,  96  Am.  St.  Rep.  821,  61  S.  W.  1126, 
62  S.  W.  419;  Anderson  v.  Manchester  F. 


Note.  —  Constitutionality  of  statute 
fndking  violation  of  transfer  rules 
established  by  carrier  criminal. 

The  case  of  Whaley  v.  State  seems  to 
be  the  first  which  has  considered  the  ques- 
tion of  the  constitutionality  of  statutes 
making  a  violation  of  transfer  rules  estab- 
lished by  a  carrier  criminal.  The  question 
as  stated  by  the  court  is  a  close  one. 

Statutes  merely  making  it  unlawful  for 
any  persons  other  than  the  authorized 
agents  of  carriers  issuing  tickets,  to  sell 
them,  have  been  held  not  unconstitutional 
as  an  unlawful  delegation  of  the  legislative 
power. 

Thus,  it  was  held  in  Re  O'Neill,  41  Wash. 
174,  3  L.R.A.,(N.S.)  668,  83  Pac.  104,  6  A. 
&  E.  Ann.  Cas.  869,  that  an  act  empower- 
ing railroad  companies  to  appoint  their  tick- 
et agents,  and  forbidding  all  other  persons  to 
sell  their  tickets,  under  penalty,  did  not 
give  them  power  to  create  crimes,  and  say 
who  are  criminals, .  so  as  to  constitute  an 
unlawful  delegation  of  legislative  authority. 
The  court  here  said:  "It  is  also  urged  that 
the  act  delegates  to  railroad  companies  the 
power  to  create  crimes,  and  to  say  who  are 
criminals.  It  is  argued  that  the  companies 
may  issue  or  withhold  the  certificates  of 
authority  at  their  own  will,  and  that,  by 
withholding  the  certificate,  they  are  thereby 
empowered  to  make  one  a  criminal  who 
sells  transportation  without  it.  We  do  not 
think  there  is  force  in  this  argument.  The 
statute  simply  says  to  the  companies: 
You  must  appoint  your  own  agents  and 
certify  as  to  their  authority.  This,  as  wo 
have  seen,  is  a  reasonable  regulation,  and 
intended  for  the  interest  of  the  traveling 
public.  It  is  true  that  the  power  to  ap- 
point the  agents  is  in  the  railway  company; 
but,  for  reasons  already  stated,  the  legis- 
lature has  the  undoubted  power  to  say  it 
shall  be  a  misdemeanor  for  all  others  to 
engage  in  the  sale  of  transportation.  The 
railway  companies  must  have  agents  to 
sell  their  transportation,  and  they  cannot  in 
reason  be  expected  to  appoint  all  who  may 
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Assur.  Co.  59  Minn.  182,  28  L.R.A.  009,  50 
Am.  St.  Rep.  400,  60  N.  W.  1095,  63  X.  W. 
241;  Dowling  v.  Lancashire  Ins.  Co.  92 
Wis.  63,  31  L.R.A.  112,  05  N.  W.  738; 
Mitchell  V.  State,  134  Ala.  411,  32  So.  687. 

The  legislative  power  cannot  be  delegat- 
ed except  to  counties  and  municipal  corpo- 
rations to  a  limited  extent. 

Haley  v.  Clark,  26  Ala.  439;  6  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p.  1021;  8  Cyc.  Law 
&.  Proc.  p.  831;  Clark  v.  Mobile,  07  Ala. 
220;  Schultes  v.  Eberly,  82  Ala.  247,  2 
So.  345;  Cooley,  Const.  Lim.  7th  ed.  164, 
165;  O'Neil  v.  American  F.  Ins.  Co.  166  Pa. 
72,  26  L.R.A.  716,  45  Am.  St.  Rep.  650, 
30  Atl.  946;  United  States  v.  Eaton,  144 
U.  S.  677,  36  L.  ed.  591,  12  Sup.  Ct.  Rep. 
764;  Dent  v.  United  States,  8  Ariz.  138, 
71  Pac,  922;  United  States  v.  Grimaud, 
170  Fed.  214;  Barto  v.  Himrod,  g  N.  Y. 
483,  69  Am.  Dec.  506;  Rice  v.  Foster,  4 
Harr.  (Del.)  479;  Ex  parte  Wall,  48  Cal. 
279,  17  Am.  Rep.  428. 

Messrs.  Alexander  M.  Garber,  Attorney 


General,  and  Tillman,  Bradley,  A  Mor- 
row, for  the  State. 

The  act  does  not  attempt  to  delegate 
to  the  carrier  legislative  power, — the  pow- 
er  to   make   laws. 

Alabama  G.  S.  R.  Co.  v.  Carmichael,  90 
Ala.  19,  9  L.R.A.  388,  8  So.  87;  Armstrong 
V.  Montgomery  Street  R.  Co.  123  Ala.  233, 
26  So.  349;  Evans  v.  Memphis  &  C.  R. 
Co.  56  Ala.  246,  28  Am.  Rep.  771;  Louis- 
ville &  N.  R.  Co.  V.  Hine,  121  Ala.  234, 
25  So.  857;  Rapalje  &  M.  Dig.  of  Railway 
Law,  pp.  329-331;  Shortsleeves  v.  Capital 
Traction  Co.  28  App.  D.  C.  365,  8  L.R.A. 
(X.S.)  287;  Percy  v.  Metropolitan  Street 
R.  Co.  58  Mo.  App.  79;  Crowley  v.  Fitch- 
burg  &  L.  Street  R.  Co.  185  Mass.  280,  70 
N.  E.  56;  Pullman  Car  Co.  v.  Krauss,  145 
Ala.  395,  4  L.R.A.  (N.S.)  103,  40  So.  398, 
8  A.  &'E.  Ann.  Cas.  218;  1  Cook,* Corp. 
6th  ed.  §  4a;  1  Thomp.  Corp.  §  955; 
Locke's  Appeal,  72  Pa.  491,  13  Am.  Rep. 
716;  1  Lewis's  Sutherland,  Stat.  Constr. 
§   88;    Brodbine   v.   Revere,  182  Mass.   598, 


apply.  The  mere  fact  that  they  may  not  ap- 
point all  applicants  does  not  make  any  of 
the  latter  guilty  of  crime.  If  they  become 
guilty,  it  is  because,  of  their  own  volition, 
they  persist  in  engaging  in  an  act  which  the 
legislature  says  shall  constitute  a  crime." 

And  in  Samuelson  v.  State,  116  Tenn. 
470,115  Am.  St.  Rep.  805,  95  S.  W.  1012, 
an  act  providing  that  it  should  be  unlaw- 
ful for  any  person  other  than  the  author- 
ized agent  of  the  common  carrier  issuing 
the  same,  to  sell  or  otherwise  deal  in  or 
offer  to  sell  any  ticket  whicji  showed  that 
it  was  issued  and  sold  below  the  standard 
schedule  rate,  under  contract  with  tlie  origi- 
nal purchaser  entered  upon  the  ticket  and 
signed  by  the  original  purchaser,  to  tlie  ef- 
fect that  such  ticket  was  nontransferable, 
and  void  in  the  hands  of  any  person  other 
than  the  original  purchaser;  and  fixing  a 
penalty  for  a  violation  of  the  provisions, 
was  held  not  unconstitutional  as  a  delega- 
tion to  the  carrier  of  lesjislative  authority 
to  create  an  offense  by  the  issuance  or  nou- 
issuance  of  nontransferable  tickets  to  the 
original  purchaser  below  the  standard  rate 
schedule. 

But  in  Jannin  v.  State,  42  Tex.  Crim. 
Rep.  631,  53  L.  R.  A.  349,  96  Am.  St.  Rep. 
821,  51  S.  W.  1126,  62  S.  W.  419,  where  a 
statute  making  the  sale  of  railroad  tickets 
by  others  than  agents  of  the  company  a 
penal  offense,  contained  a  further  condition : 
"Provided  that  the  provisions  of  this  act 
shall  not  apply  to  any  person  holding  a 
ticket  upon  which  is  not  plainly  printed 
that  it  is  a  penal  offense  for  him  or  her  to 
sell,  barter,  or  transfer  said  ticket  for  a 
consideration,"  it  was  held  invalid  under  a 
constitutional  provision  forbidding  the  leg- 
islature to  suspend  the  laws,  as  giving  tin- 
railroad  company  an  option  as  to  the  crea- 
tion of  the  offense;  and  it  was  held  imma- 
•  terial  that  the  statute  required  the  company 
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to  print  such  a  condition  on  the  tickets, 
there  being  no  penalty  affixed  in  case  the 
companies  refused  to  comply  with  this  con- 
dition. The  court  said :  "While  it  is  true 
the  act  in  this  section  requires  this, 
yet  it  is  a  sufficient  answer  to  the 
proposition  that  it  is  still  optional  with 
the  railroad  company  to  make  the  sale  of 
passage  tickets  a  penal  offense.  It  will  be 
observed  that  no  penalty  is  attaciied  to  the 
failure  of  the  railroad  company  to  print 
across  the  face  of  its  ticket  said  proviso. 
It  is  merely  made  a  duty  which  they  may 
comply  with  or  not,  as  they  see  fit.  It 
would  have  been  a  very  easy  matter  for  the 
legislature  to  have  confined  the  sale  of  all 
passage  tickets  to  the  agents  of  the  railroad 
companies,  without  any  requirement  as  to 
the  form  of  the  ticket.  But  this  course 
was  not  pursued.  As  it  is,  every  railroad 
company  has  the  option  to  issue  a  passage 
ticket  with  this  proviso  or  not,  as  it  may 
see  proper.  If  it  issues  a  ticket  without 
this  proviso,  it  is  not  a  penal  offense,  and 
in  every  such  ca.se  scalpers  and  all  others 
may  deal  in  such  passagq  tickets  without 
any  violation  of  the  law.  We  accordingly 
hold  that  becau.se  the  lesjislature  left  it 
optional  with  the  railroad  companies 
whotlier  or  not,  in  the  issuance  of  tickets, 
they  would  create  a  penal  offense,  that  the 
act  of  the  legislature  is  without  authority 
of  law.  is  violative  of  the  law,  in  that  it 
does  not  define  with  certainty  an  offense; 
does  not  it.self  create  an  offense,  but  dele- 
gates its  authority  to  another  agency  to 
make  the  sale  of  railroad  tickets  a  viola- 
tion of  the  law." 

For  notes  on  the  constitutionality  of  anti- 
scalping  statutes,  see  Ex  parte  O'Neill,  3 
L.R.A. (X.S.)  558,  and  the  supplemental 
note  thereto  accompanving  State  v.  Thomp- 
son, 4  L.R.A. (N.S.)   480.  J.  T.  W. 
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66  N.  E.  607;  Blue  v.  Beach,  155  Tiid.  | 
121,  50  L.R.A.  64,  80  Am.  St.  Rep.  105, 
56  X.  E.  89;  Harber  Comrs.  v.  Excelsior 
Redwood  Co.  88  Cal.  491,  22  Am.  St.  Rep. 
321,  26  Pac.  375;  Waymaii  v.  Southard, 
10  Wheat.  1,  6  L.  ed.  253;  Re  Griner,  16 
Wis.  433;  Georgia  R,  &  Bkg.  Co.  v.  Smitli, 
70  Ga.  694;  Morrison  v.  State,  110  Tcnn. 
634,  95  S.  W.  494;  Samuelson  v.  State, 
110  Tenn.  470,  115  Am.  St.  Rep.  805,  95 
S.  W.  1012;  Re  Flaherty,  105  Cal.  558,  27 
L.R.A.  529,  38  Pac.  981;  Re  O'Neill,  41 
Wash.  174,  3  L.R.A.(N.S.)  558,  83  Pac. 
104,  6  A.  &  E.  Ann.  Cas.  869;  Martin  v. 
Witherspoon,  135  Mass.  175;  Hurst  v. 
Warner,  102  Mich.  238,  26  L.R.A.  484, 
47  Am.  St.  Rep.  525,  60  N.  W.  440;  Ingram 
V.  State,  39  Ala.  247,  84  Am.  Dec.  782; 
Dunn  V.  County  Revenues  Ct.  85  Ala.  144, 
4  So.  661;  Cincinnati,  W.  &  Z.  R.  Co.  v. 
Clinton  County,  1  Ohio  St.  77;  Cooley, 
Const.  Lim.  7th  ed.  p.  264. 

Anderson,  J.,  delivered  the  opinion  of 
the  court: 

It  first  appeared  to  this  court  that  the 
act  in  question  (Sp.  Sess.  Laws  1907,  p. 
89)  was  violative  of  the  Constitution,  be- 
cause it  delegated  to  officials  of  street 
railroad  companies,  not  only  the  right  to 
legislate,  but  to,  in  effect,  suspend  the  law 
by  a  suspension  or  abolition  of  the  rules. 
The  question  is  still  a  close  one,  but  all 
doubts  should  be  resolved  in  favor  of  the 
constitutionality  of  a  law,  and  it  should  be 
upheld  when  it  is  capable  of  being  con- 
strued so  as  to  harmonize  with  the  Consti- 
tution without  doing  violence  to  the  legis- 
lative intent.  The  right  to  make  reason- 
able rules  by  street  car  companies,  through 
its  officers  and  servants,  exists  independent 
of  the  act,  and  the  authority  thereby  given 
is  not  the  delegation  of  authority  to  legis- 
late, but  merely  reiterates  the  right  of  the 
officers  to  make  reasonable  riiles  in  and 
about  the  conducting  of  the  business  of 
the  public  service  utility,  and,  in  addi- 
tion thereto,  prohibits  under  penalty,  a 
violation  of  said  rules.  This  statute 
makes  it  unlawful  to  fraudulently  or  wil- 
fully violate  said  rules.  A  party  cannot 
be  guilty  of  violating  this  law  unless  he 
violates  the  rules  fraudulently  or  wilfully 
and  knowingly.  The  rules  must  be  reason- 
able, and  must  be  known  to  him  at  the 
time  of  the  violation  of  same.  The  fact 
that  the  rules  may  be  changed  or  suspend- 
ed is  no  delegation  of  authority  to  make, 
change,  or  suspend  the  law,  but  merely 
relates  to  the  subject  upon  which  the  law 
operates.  ITie  law  is  made  by  the  legis- 
lature, and  cannot  be  repealed  or  suspended 
except  by  said  body,  and  the  fact  that  the 
rules  may  be  changed  or  suspended  in  no 
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wise  changes  or  suspends  the  law.  It  is  on 
the  statute  books,  and  there  it  remains 
until  repealed  or  amended  by  the  legisla- 
ture, and  the  abolition  or  suspension  of 
the  rules  only  removes  the  subject,  for  the 
time  being,  upon  which  the  law  operates. 
Whether  the  rules  are  made  or  not,  or 
are  repealed  or  suspended  after  being  made, 
W3  still  have  the  law  remaining  in  force, 
and  ready  to  apply  to  the  subject  whenever 
it  comes  into  existence.  There  might  be 
but  one  street  car  company  in  the  state, 
and  it  might  suspend  operation,  and  there 
would  therefore  be  no  subject  upon  which 
the  law  would  presently  operate,  hut  this 
fact  would  not  repeal  or  suspend  the  law 
itself,  for  later  we  might  have  many  street 
car  companies,  or  the  existing  one  might 
resxmie  operation,  and,  as  soon  as  any  of 
them  formulated  reasonable  rules,  there 
would  be  a  subject  upon  which  this  exist- 
ing law  can  operate,  notwithstanding  it 
was  not  in  being  when  the  law  was  en- 
acted, or  may  have  not  existed  at  all  times 
after   the   passage   of   same. 

The  act  in  question  being  valid,  and  there 
being  no  reversible  error  disclosed  by  the 
record,  the  judgment  of  the  criminal  court 
is   affirmed. 

Bowdell,  Ch.  J.,  and  Simpson  and  Mc- 
Clellan,  JJ.,  concur. 

Sayre,  J.,  dissenting: 

I  do  not  doubt  that  the  legislature  may, 
in  the  proper  exercise  of  the  police  power, 
regulate  every  business  in  the  state.  Nor 
do  I  doubt  that  the  legislature  may  confer 
upon  railroad  companies,  or  individuals 
operating  railroads,  the  power  to  provide 
proper  regulations  for  the  protection  of 
their  property,  the  property  of  those  with 
whom  they  deal,  and  for  the-  enforcement 
of  their  mutual  rights.  Indeed,  they  have 
that  right  without  express  legislative  grant, 
and  there  are  circumstances  in  which  a 
failure  to  adopt  a  proper  system  of  rules 
and  regulations  would  amount  to  a  dere- 
liction of  duty.  But  it  has  never  been  sup- 
posed, so  far  as  I  am  informed,  that  rules 
adopted  in  pursuance  of  this  general  power 
amounted  to  more  than  rules  of  prudence 
binding  only  upon  those  who  have  notice  of 
them.  Here,  the  proposition  is  to  punish 
criminally  persons  who  may  violate  the 
rules  a  certain  class  of  private  business 
corporations  may  see  fit  to  adopt  from 
time  to  time,  and  commits  the  power  also 
to  their  managing  agents.  It  seems  ob- 
vious to  me  that  no  peculiar  merit  to  save 
the  statute  is  to  be  found  in  the  fact  that 
the  enter])risos  concerned  are  railways,  or 
that  the  agents  upon  whom  the  power  is 
conferred     are    managing    agents,     if    the 
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act  is  to  be  sustained  as  a  valid  exercise 
of  legislative  power,  a  similar  power  may 
be  conferred  on  any  corporation  or  person 
doing  business  in  this  state,  and  may  as 
well  have  been  conferred  upon  a  motorman 
or  conductor.  But  I  do  not  agree  that 
any  private  corporation  or  person  can  have 
the  power  to  define  the  elements  of  a  crim- 
inal act.  The  citizen  can  be  required  to 
look  only  to  the  common  law,  to  legislative 
enactments,  or  to  the  ordinances  and  rules 
of  a  certain  class  of  public  corporations, 
and  perhaps  to  some  public  officers  acting 
under  responsibility  as  the  representatives 
of  the  people,  to  which  quasi  legislative 
powers  are  delegated  for  limited  and  most 
generally  local  purposes,  to  know  what  acts 
of  his  may  be  punished  under  the  criminal 
laws  of  the  state.  Mr.  Cooley  thus  speaks 
of  the  doctrine:  "It  has  already  been  seen 
that  the  legislature  cannot  delegate  its 
power  to  make  laws;  but,  fundamental  as 
this  maxim  is,  it  is  so  qualifled  by  the  cus- 
toms of  our  race,  and  by  other  maxims 
which  regard  local  government,  that  the 
right  of  the  legislature,  in  the  entire  ab- 
sence of  authorization  or  prohibition,  to 
create  towns  and  other  inferior  municipal 
organizations,  and  to  confer  upon  them  the 
powers  of  local  government,  and  especially 
of  local  taxation  and  police  regulation  usual 
with  such  corporations,  would  always  pass 
unchallenged."  Const.  Lim.  2G4.  In  Dunn 
V.  County  Revenues  Ct.  85  Ala.  144,  4  So. 
C61,  speaking  of  a  stock  law,  it  was  said: 
"These  laws  are  complete  within  them- 
selves, providing,  as  they  do,  in  detail,  for 
regulating  the  running  of  stock  at  large, 
and  the  enforcement  of  the  rights  of  all 
parties  to  be  affected  by  them  in  the  par- 
ticular locality  to  which  they  are  made 
applicable.  None  of  their  terms  or  pro- 
visions are  made  to  rest  in  the  legislative 
discretion  of  the  county  authorities.  As 
to  this  feature,  the  general  assembly  has 
not  abdicated  any  of  that  constitutional 
and  prerogative  power  which  is  peculiarly 
its  own.  The  only  power  conferred  or  dele- 
gated is  to  determine  the  contingency  on 
which  the  laws,  or  certain  designated  por- 
tions of  them,  may  go  into  effect.  It  is  no 
objection  to  a  statute  that  it  is  conditional, 
or  that  its  taking  effect  is  -to  depend  upon 
some  specified  subsequent  event.  'Affirma- 
tive legislation  may,  in  some  cases,  be 
adopted,  of  which  the  parties  interested 
are  at  liberty  to  avail  themselves  or  not  at 
their  option'  *' — citing  Cooley,  Const.  Lim. 
117.  In  Brodbine  v.  Revere,  182  Mass.  698, 
66  N.  E.  607,  it  was  held  that  a  statute 
giving  the  board  of  metropolitan  park  com- 
missioners authority  to  "make  rules  and 
regulations  for  the  government  and  use  of 
the  roadways  or  boulevards  under  its  care, 
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breaches  whereof  shall  be  breaches  of  the 
peace,  punishable  as  such  in  any  court  hav- 
ing jurisdiction  of  the  same,"  was  consti- 
tutional. But  observe  the  reasoning  upon 
which  that  decision  was  placed.  After  not- 
ing that  there  is  a  well-known  exception 
to  the  rule  which  forbids  the  delegation  of 
the  power  to  make  laws,  resting  upon  con- 
ditions  which  existed  from  ancient  times  in 
most  of  the  older  states  of  the  Union, 
which  the  Constitutions  of  those  states 
generally  recognize,  namely,  the  existence 
of  towns  or  other  local  governmental  or- 
ganizations which  had  always  been  accus- 
tomed to  exercise  self-government  in  re- 
gard to  local  police  regulations  and  other 
matters  affecting  peculiarly  the  interest  of 
their  own  inhabitants,  and  that,  on  this  ac- 
count, the  determination  of  matters  of  this 
character  had  been  held  to  be  a  proper 
exercise  of  local  self-government,  which  the 
legislature  might  commit  to  a  city  or  town, 
the  court  expressed  itself  as  follows:  "How 
far  this  principle  may  be  extended  in  the 
proper  application  of  it  is  a  subject  on 
which  there  is  much  difference  of  opinion 
among  judges.  Whether  it  will  justify  the 
creation  of  a  tribunal  other  than  the  Toters 
or  their  usual  representatives,  where  they 
have  a  representative  government  for  the 
management  of  municipal  affairs,  seetns  not 
to  have  been  much  considered  by  the  courts. 
It  is  very  clear,  where  the  people  of  a  city 
or  town  have  become  so  numerous  that 
the  management  of  their  municipal  affairs 
can  be  conducted  conveniently  only  by  a 
representative  body  like  a  city  council, 
that  municipal  legislation,  such  as  making 
ordinances  and  regulations  as  to  local  mat- 
ters affecting  the  health,  safety,  and  con- 
venience of  the  people,  may  be  intrusted  to 
the  people's  chosen  representatives  in  a 
city  government.  ...  In  this  common- 
wealth legislation  has  gone  further  than 
this.  Apparently  on  grounds  of  expediency 
amounting  almost  to  necessity,  the  making 
of  rules  and  regulations  for  the  preserva- 
tion of  the  public  health  has  been  intrusted 
to  boards  of  health,  .  .  .  and  a  viola- 
tion of  the  rules  established  by  city  or  town 
boards  has  long  been  and  is  now  punish- 
able by  the  courts."  And  it  was  said  that 
those  statutes  were  to  be  justified  upon  one 
or  both  of  two  grounds:  The  board  of 
health  was  treated  as  properly  represent- 
ing the  people  in  making  regulations:  the 
work  of  the  board  of  health  was  treated  as 
only  a  determination  of  details  in  the  na- 
ture of  administration.  In  my  judgment 
the  concurrence  of  both  groimds  is  neces* 
sary  to  support  legislation  of  that  charac- 
ter. And  penal  rules  made  by  boards  of 
harbor  and  land  commissioners  were  said 
to   be   sustained   upon   these   grounds.     On 
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these  principles,  also,  was  based  the  deci- 
sion in  Ingram  v.  State,  39  Ala.  247,  84 
Am.  Dec.  782. 

The  Massacliusetts  case  from  which  I 
have,  just  quoted  states,  as  well  as  it  can 
be  stated,  the  theory  of  penal  rules  and 
the  justification  for  them.  Chief  Justice 
Marshall  had  before  that  used  this  lan- 
guage, which,  in  my  judgment,  points  out, 
by  inference  at  least,  an  exceedingly  im- 
portant limitation  upon  the  delegated  pow- 
er of  establishing  such  rules:  "It  will  not 
be  contended  that  Congress  can  delegate 
to  the  courts  or  to  any  other  tribunals 
powers  which  are  strictly  and  exclusively 
legislative.  But  Congress  may  certainly 
delegate  to  others  powers  which  the  legisla- 
ture may  rightfully  exercise  itself.  .  .  . 
The  difference  between  the  departmecits  un- 
doubtedly is  that  the  legislature  makes,  the 
executive  executes,  and  the  juc'.ciary  con- 
strues, the  law.  But  the  maker  of  tlie  law 
may  commit  something  to  the  discretion  of 
the  other  departments,  and  the  precise 
boundary  of  this  power  is  a  subject  of  deli- 
cate and  difficult  inquiry  into  which  a  court 
will  not  enter  unnecessarily."  Wayman  v. 
Southard,  10  Wheat.  1,  6  L.  ed.  253.  Aiid 
he  instances  the  power  conferred  upon 
courts  to  make  rules,  which  was  the  sub- 
ject of  inquiry  in  that  case.  I  am  not 
disposed  to  aid  in  the  extension  of  this 
doctrine  of  delegated  powers  to  private 
corporations  and  persons,  which  are  not 
any  part  of  the  scheme  of  government,  and 
which  are  without  responsibility  for  the 
manner  in  which  the  power  may  be  exer- 
cised. Certainly  this  court  has  never  gone 
to  any  such  extent.  Certain,  also,  it  is 
that  in  each  of  the  cases  cited  to  siipport 
this  statute,  the  legislature  had  conferred 
power  to  make  necessary  rules  upon  co- 
ordinate branches  of  the  government,  and 
not  upon  private  persons.  In  the  case  at 
hand  we  are  requested  to  put  the  citizen 
who  may  desire  to  conduct  himself  in  con- 
formity to  all  the  laws  of  his  country  in 
a  situation  where  he  cannot  go  to  the  legis- 
lature nor  to  his  local  government  nor  even 
to  any  official  bureau  or  public  officer,  but 
must  have  recourse  to  such  information  as 
may  be  vouchsafed  by  a  private  business 
corporation  or  a  private  person,  to  know 
what  he  may,  and  what  he  may  not,  lawful  - 
ly  do.  The  private  files  of  a  business  con- 
cern are  to  be  the  sole  memorials  of  penal 
rules  under  which  every  citizen  of  the  state 
may  suffer.  Without  such  rules  enacted  by 
street  railway  companies  or  their  agents, 
the  statute  means  absolutely  nothing.  A 
more  complete  surrender  of  the  legislative 
power,  a  more  decided  step  towards  a  bu- 
reaucratic scheme  of  government,  cannot 
be  imagined.  Such  rules,  in  my  judgment, 
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are  not  called  for  by  any  necessity  of  gov* 
ernment,  lack  legislative  authority,  lack 
that  promulgation  which  is  an  essential  of 
constitutional  legislation,  and  are  abso- 
lutely void.     For  these  reasons,  I  dissent. 

Mayfleld  and  Evans,  JJ.,  concur  in 
these  views. 

Mayfleld,  J.,  dissenting: 

I  concur  in  all  that  is  said  by  Justice 
Sayre  in  his  dissenting  opinion,  and  in  addi- 
tion thereto  I  feel  constrained  to  add  the 
following,  as  expressive  of  my  views  of  the 
unconstitutionality  and  invalidity  of  the 
statute  in  question,  and  which  is  upheld  by 
the  court  in  the  majority  opinion: 

If  the  statute  in  question  only  declared 
that  any  person  who,  with  intent  to  defraud 
or  injure  another,  issues  transfers  or  other- 
wise disposes  thereof,  in  wilful  violation  of 
any  reasonable  rules  of  any  common  carrier, 
shall  be  guilty  of  a  misdemeanor,  and,  on 
conviction,  shall  be  punished  by  a  fine  of 
$100,  and  may  also  be  sentenced  to  impris- 
onment in  the  county  jail,  etc.,  I  concede 
that  it  would  be  within  the  power  of  the 
legislature,  and  might  be  valid  if  constitu- 
tionally enacted.  The  statute  in  question, 
however,  does  not  do  this,  but  in  my  opinion 
it  has  attempted  to  authorize  any  person  or 
corporation  operating  a  street  railroad  with- 
in this  state,  acting  through  a  president  or 
other  authorized  managing  officer,  to  make 
any  and  all  rules  and  regulations  for  the  is- 
sue and  use  of  transfer  tickets,  commonly 
Cftlled  "transfers,"  which  may  be  necessary 
for  the  protection  of  the  person  or  corpora- 
tion making  the  rules.  The  statute  does  not 
at  all  limit  it  to  rules  which  are  reasonable, 
but  permits  it  to  make  any  rules  for  the  is- 
sue or  use  of  transfers  which  the  carrier 
deems  necessary  for  its  protection.  If  it 
does  not  mean  this,  what  is  the  use  or  sense 
of  the  1st  section  of  the  statute?  The  pow- 
er and  right  to  make  all  such  reasonable 
rules  as  to  transfers  already  existed.  The 
act  is  certainly  not  merely  declaratory  of 
the  common  law;  it  was  clearly  not  so  in- 
tended. 

The  2d  section  of  the  act  makes  it  un- 
lawful for  any  person  not  authorized  by  the 
rules  (not  the  statute)  to  issue  or  dispose  of 
such  transfers. 

The  3d  section  makes  it  unlawful  for 
any  person  to  use  a  transfer  not  issued  in 
accordance  with  such  rules,  or  to  use  one 
properly  issued  for  any  other  purpose  than 
that  for  which  the  rule  authorizes  it  to  be 
used. 

Section  6  attempts  to  make  it  a  crime 
for  any  conductor  or  other  agent  of  the  cor- 
poration to  issue  or  dispose  of  such  trans- 
fers in  violation  of  any  existing  rules,  or  of 


•  604 


ALABAMA  SUMEME  COUnt. 


Dec, 


any  that  miglit  thereafter  be  adopted  by  the 
common  carrier,  and  to  fix  a  penalty  for 
the  violation. 

Section  5  makes  it  a  crime  for  any  per- 
son, other  than  the  conductor  or  agent  of 
the  common  carrier,  to  issue  or  dispose  of 
any  transfer  in  violation  of  any  rule  or  reg- 
ulation that  might  be  adopted  by  the  person 
or  corporation  operating  a  street  railroad; 
and  also  makes  it  a  crime  for  any  person  to 
buy  or  receive,  for  the  purpose  of  using,  or 
to  use  or  attempt  to  Use,  any  such  transfer 
as  fare,  on  any  car  operated  upon  such  street 
railroad,  wilfully  in  violation  of  such  rules, 
and  prescribes  a  penalty  by  fine  and  impris- 
onment or  hard  labor. 

The  act,  in  addition  to  the  foregoing,  does 
make  it  a  crime  to  issue,  dispose  of,  or  use 
such  transfers  in  violation  of  the  rules  and 
with  the  intent  to  defraud.  This  provision  I 
think  is  proper,  if  the  act  was  otherwise 
valid.  In  short,  the  act  is,  in  my  opinion, 
nothing  more  nor  less  than  an  attempt  on 
the  part  of  the  legislature,  to  authorize  any 
and  all  persons  in  this  state  who  operate  a 
street  railroad,  or  the  president  or  managing 
officer  of  a  corporation  which  operates  such 
a  street  railroad,  to  make  and  unmake  the 
criminal  laws  of  the  state  pertaining  to  the 
issue,  use,  or  disposition  of  transfers  used 
in  connection  with  street  railroads. 

The  act  does  not  attempt  to  authorize,  reg- 
ulate, or  prohibit  anything  except  the  issu- 
ance, use,  or  disposition  of  these  transfers. 
It  neither  makes  nor  attempts  to  make  any 
law  relating  to  the  subject-matter.  It  mere- 
ly attempts  to  authorize  certain  private  in- 
dividuals to  make  or  unmake  any  law  they 
may  desire,  relative  to  the  matter,  without 
let  or  hindrance,  and  attempts  to  make  all 
persons  guilty  of  a  crime  who  violate  such 
individual-made  laws  and  prescribes  a  rath- 
er severe  punishment  of  fine,  imprisonment, 
or  hard  labor.  If  these  favored  persons  au- 
thorized to  make  the  laws  on  this  subject 
make  no  rules  or  regulations  thereon,  then 
there  can  be  no  crime  under  this  act.  If 
they  make  rules  on  this  subject,  there  will 
be  just  that  many  laws,  and  no  more,  im- 
der  this  act;  if  they  make  rules  on  the  sub- 
ject to-day,  there  are  that  many  laws  on 
the  subject  to-day;  if  they  repeal  or  abolish 
all  these  rules  to-morrow,  there  will  be  no 
laws  on  the  subject,  until  they  make  some 
more  rules  and  regulations.  If  two  or  more 
of  these  persons  make  different  and  incon- 
sistent rules,  no  matter  how  inconsistent, 
they  are  all  law.  The  criminal  law  on  the  sub- 
ject of  transfers  may  and  will  be  one  thing 
to-day,  and  another  to-morrow;  one  thing  in 
one  town  or  city,  and  another  in  other  towns 
or  cities.  A  given  act  will  be  a  crime  in 
Montgomery,  and  not  in  Birmingham;  it 
will  be  a  crime  on  one  street  car  in  Mont- 
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gomery,  and  not  on  another;  it  will  be  a 
crime  on  one  car,  and  not  on  another  of  the 
same  train. 

Tlie  act  does  not  attempt  to  provide  that 
all  street  car  companies  shall  make  the  same 
rules,  but  authorizes  entirely  different  ones, 
and  makes  all  the  criminal  law  on  the  sub- 
ject,— whether  they  be  reasonable  or  unrea- 
sonable, consistent  or  inconsistent.  That  is, 
if  this  statute  is  valid,  the  criminal  law  on 
the  subject  of  transfers  for  street  railroads 
depends  solely  upon  the  ipse  dixit  of  those 
individuals  authorized  to  make  the  rules  and 
regulations.  In  my  judgment  there  is  no  es- 
cape from  this  conclusion.  If  I  am  right  in 
my  construction  of  the  statute,  it  cannot  be 
a  %'alid  or  constitutional  enactment.  Such 
acts  are  clearly  not  within  legislative  compe- 
tency, because  attempting  an  unwarranted 
delegation  of  the  law-making  power,  because 
authorizing  private  individuals  to  make  and 
suspend  the  laws,  in  violation  of  §  21  of 
our  Bill  of  Rights. 

Mr.  Cooley,  in  his  work  on  Constitutional 
Limitations  (page  163),  says:  "One  of  the 
settled  maxims  in  constitutional  law  is  that 
the  power  conferred  upon  the  legislature  to 
make  laws  cannot  be  delegated  by  that  de- 
partment to  any  other  body  or  authority. 
Where  the  sovereign  power  of  the  state  has 
located  the  authority,  there  it  must  remain ; 
and  by  the  constitutional  agency  alone,  the 
laws  must  be  made  until  the  Constitution  it- 
self is  changed.  The  power  to  whose  judg- 
ment, wisdom,  and  patriotism  this  high  pre- 
rogative has  been  intrusted,  cannot  relieve 
itself  of  the  responsibility  by  choosing  oth- 
er agencies  upon  which  the  power  shall  be 
devolved,  nor  can  it  substitute  the  judg- 
ment, wisdom,  and  patriotism  of  any  other 
body  for  those  to  which  alone  the  people 
have  seen  fit  to  confide  this  sovereign  trust;" 
and  he  there,  as  well  as  in  other  places  in 
his  book,  cites  approvingly  what  Mr.  Locke, 
in  his  work  on  Civil  Government,  says  as 
follows:  "These  are  the  bounds  which  the 
trust  that  is  put  in  them  by  the  society,  and 
the  law  of  Cod  and  nature,  have  set  to  the 
legislative  jiower  of  every  commonwealth, 
in  all  forn!s  of  government:  First.  They 
are  to  govern  by  promulgated  established 
laws,  not  to  be  varied  in  particular  cases, 
but  to  have  one  rule  for  rich  and  poor,  for 
the  favorite  at  court  and  the  countryman  at 
plow.  Secondly.  These  laws  also  ought  lo 
be  designed  for  no  other  end  ultimately  but 
the  good  of  the  people.  Thirdly.  They  must 
not  raise  taxes  on  the  property  of  the  peo- 
ple without  the  consent  of  the  people,  given 
by  themselves  or  their  deputies.  And  this 
properly  concerns  only  such  governments 
where  the  legislative  is  always  in  being,  or 
at  least  where  the  people  have  not  reserved 
any  part  of  the  legislative  to  deputies,  to  be 
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from  time  to  time  chosen  by  themselves. 
Fourthly.  The  legislature  neither  must  nor 
can  transfer  the  power  of  making  laws  to 
anybody  else,  or  place  it  anywhere  but  where 
the  people  have.  Locke,  Civil  Government, 
§  142." 

While  there  are  certain  delegations  of  the 
law-making  power  which  have  been  upheld, 
such  as  are  pointed  out  and  referred  to  by 
Justice  Sayre  in  his  dissenting  opinion,  and 
there  may  be  others,  which  are  exceptions 
to  or  qualifications  of  the  general  rule  deny- 
ing the  delegability  of  the  law-making  pow- 
er, I  do  not  believe  that  any  like  the  one  in 
question  has  ever  before  been  upheld.  The 
Massachusetts  court  held,  in  the  recent  case 
of  Welch  v.  Swasey,  193  Mass.  364,  23 
LR.A.(N.S.)  1160,  118  Am.  St.  Rep.  523,  79 
N.  E.  746,  that  matters  of  local  self-govern- 
ment might  always  be  intrusted  to  the  in- 
habitants of  the  town,  and  that  the  legisla- 
ture might  delegate  to  a  commission  the 
power  to  fix  the  heights  to  which  buildings 
might  be  erected;  but  that  court  has  never 
held  that  the  legislature  could  delegate  to 
private  individuals  the  power  to  make  crim- 
inal laws,  though  the  laws  did  pertain  to 
public  service  corporations. 

It  is  likewise  true  that  the  legislature,  in 
the  exercise  of  the  police  power,  may  regu- 
late the  issuance  and  transfer  of  railroad  or 
street  car  tickets,  or  prevent  the  transfer 
thereof,  or  provide  that  no  one  but  the  car- 
rier or  his  agent  shall  sell  or  deal  in  such 
tickets;  and  may  make  it  a  crime  for  any 
other  person  to  sell  such  tickets.  But  a 
statute  which  made  it  a  crime  for  any  per- 
son other  than  the  agent  of  a  common  car- 
rier to  sell  tickets  which  contained  on  their 
face  a  statement  that  such  sale  is  penal,  but 
left  it  optional  with  the  carrier  whether  or 
not  the  ticket  should  contain  such  statement, 
^'as  held  void,  as  an  unwarranted  delegation 
of  the  legislative  authority  to  make  or  sus- 
pend a  law;  and  also  because  it  failed  to 
define  with  certainty  an  offense,  and  not  of 
itself  creating  an  offense,  and  as  giving  to 
the  carrier  the  option  to  create  an  offense. 
Sec  Janiiin  v.  State,  42  Tex.  Crim.  Rep.  631, 
53L.R.A.  349,  96  Am.  St.  Rep.  821,  51  S.  W. 
1126,  62  S.  W.  419. 

A  statute  which  authorized  an  insurance 
commissioner  to  prepare  a  standard  policy 
of  insurance,  and  prohibited  the  use  of  any 
other  form,  was  held  void  as  an  unauthor- 
ized delegation  of  legislative  power,  and  be- 
cause the  law  was  not  complete  in  all  its 
terms  when  it  left  that  branch  of  the  law- 
jnaking  power  of  the  government.  O'Neil  v. 
American  F.  Ins.  Co.  166  Pa.  72,  26  L.R.A. 
715,  45  Am.  St.  Rep.  050,  30  Atl.  943.  In 
speaking  of  the  power  thus  delegated  to  the 
insurance  commissioner,  the  court  said: 
'Take  out  the  form  prepared  by  the  insur- 
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ance  commissioner  and  to  be  found  in  some 
pigeonhole  in  his  office,  and  the  act  is  with- 
out meaning  or  effect.  It  is  completely 
eviscerated.  .  .  .  By  its  provisions  the 
legislature  says  in  effect  to  its  appointee: 
Trepare  just  such  a  policy  or  contract  as 
you  please;  we  do  not  care  to  know  what 
it  is^  The  governor  shall  have  no  oppor- 
tunity to  veto  it.  File  it  in  your  own  office, 
and  we  will  compel  its  adoption,  whether 
it  is  right  or  wrong,  by  the  punishment  of 
every  company,  officer,  or  agent  who  hesi- 
tates to  use  it.'  .  .  .  We  do  not  see  how 
a  case  could  be  stated  that  would  show  a 
more  complete  and  unconstitutional  surren- 
der of  the  legislative  function  to  an  ap- 
pointee." 

Is  not  the  case  at  bar  a  more  radical,  if 
not  a  more  complete,  surrender  of  the  legis- 
lative function  ?  In  this  case  the  legislature 
does  not  even  select  or  appoint  the  law- 
maker, but  authorizes  any  and  all  who  op- 
erate a  street  railroad  to  become  such.  It 
does  not  even  require  that  the  taw  be  in 
writing,  and  allows  as  many  laws  as  there 
may  be  persons  operating  street  railroads; 
it  does  not  limit  each  to  one  law, — each  such 
person  may  make  and  unmake  as  many  as  • 
he  desires. 

If  this  law  is  valid,  how  can  this  court,  or 
any  citizen  desiring  to  observe  or  enforce 
the  criminal  law  relating  to  these  transfers, 
know  or  find  it?  Only  by  interrogating  ev- 
ery person  who  by  this  act  is  authorized  to 
make  the  law.  And  if  you  could  reach  all 
while  you  were  interrogating  one,  the  others 
might  be  making  other  laws  or  repealing 
those  then  existing.  It  is  true  that  under 
our  system  of  government,  a  state  legisla- 
ture, as  a  law-making  power,  is  well-nigh 
omnipotent.  There  are  no  limits  to  its  pow- 
er for  this  purpose,  except  those  written  in 
or  implied  from  the  state  and  Federal  Con- 
stitutions. The  entire  lawmaking  function 
of  the  state  sovereign  is  vested  in  the  legisla- 
ture, subject  only  to  the  above  exceptions  or 
restrictions.  Without  these,  the  power  would 
be  as  that  of  the  whole  people  from  whom 
it  is  derived.  But  this  power  almost  un- 
limited, as  it  is,  must  be  exercised  in  the 
manner  and  mode  pointed  out  by  the  Consti- 
tution. This  much  is  necessary  to  the  pres- 
ervation of  the  Constitution  or  of  the  gov- 
ernment itself;  for  the  Constitution  is  the 
sole  instrument  by  which  this  lawmaking 
power  is  created,  and  it  defines  and  limits 
the  power  of  the  legislature,  and  prescribes 
the  principles  by  which  alone  the  affairs  of 
the  government  are  to  be  administered. 

Justice  Patterson,  speaking  of  the  import- 
ant and  almost  sacred  character  of  the  Con- 
stitution, in  the  case  of  Vanhorne  v.  Dor- 
rance,  2  Dall.  308,  1  L.  ed.  303.  Fed.  Cas. 
No.   10,857,  says:    "It  is  the  form  of  goy- 
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eminent  delineated  by  the  mighty  hand  of 
the  people^  in  which  certain*  first  principles 
of  fundamental  laws  are  established.  The 
Constitution  is  certain  and  fixed;  it  con- 
tains the  permanent  will  of  the  people,  and 
is  the  supreme  law  of  the  land;  it  is  para- 
mount to  the  power  of  the  legislature,  and 
can  be  revoked  or  altered  only  by  the  au- 
thority that  made  it.  The  life-giving  prin- 
ciple and  the  death-doing  stroke  must  pro- 
ceed from  the  same  hand." 

Justice  Bell  in  the  case  of  Parker  v.  Com. 
6  Pa.  507,  47  Am.  Dec.  480,  after  quoting 
the  above  from  Justice  Patterson,  adds: 
"Until  altered  or  destroyed  by  this  author- 
ity, it  is  obligatory  on  the  people  them- 
selves; and  legislatures,  which  are  merely 
its  creatures,  must  conform  to  it,  or  their 
acts  will  be  void.    Everything  done  in  con- 

.  travention  of  its  principles  is  an  act  of 
usurpation,  which,  uncorrected,  tends  di- 
rectly to  its  overthrow."  And  in  the  same 
opinion  the  learned  justice  adds:  "As  has 
been  well  remarked,  the  constituent  is  en- 
titled not  only  to  the  industry  and  fidelity 
of  his  representative,  but  to  his  judgment, 

•  also,  in  all  that  relates  to  the  business  of 
public  legislation.  Among  the  primal 
axioms  of  jurisprudence,  political  and  mu- 
nicipal, is  to  be  found  the  principle  that  an 
agent,  unless  expressly  empowered,  cannot 
transfer  his  delegated  authority  to  another, 
more  especially  when  it  rests  in  a  confidence, 
partaking  the  nature  of  a  trust,  and  re- 
quiring for  its  due  discharge  understanding, 
knowledge,  and  rectitude.  The  maxim  is, 
Delegata  potestas  non  potest  delegari.  And 
what  shall  be  said  to  be  a  higher  trust, 
based  upon  a  broader  confidence,  than  the 
possession  of  the  legislative  function?  What 
task  can  be  imposed  on  a  man,  as  a  member 
of  society,  requiring  a  deeper  knowledge 
and  a  purer  honesty?  It  is  a  duty  which 
cannot,  therefore,  be  transferred  by  the 
representative;  no,  not  even  to  the  people 
themselves;  for  they  have  forbidden  it  by 
the  solemn  expression  of  their  will  that  the 
legislative  power  shall  be  vested  in  the 
general  assembly;  much  less  can  it  be  re- 
linquished to  a  portion  of  the  people,  who 
cannot  even  claim  to  be  the  exclusive  de- 
positories of  that  part  of  the  sovereignty 
retained  by  the  whole  community.  An  at- 
tempt to  do  so  would  be  not  only  to  disre- 
gard the  constitutional  inhibition,  but  tend 
directly  to  impress  upon  the  body  of  the 
state  those  social  diseases  that  have  always 
resulted  in  the  death  of  republics,  and  to 
avoid  which  the  scheme  of  a  representative 
democracy  was  devised  and  is  to  be  fos- 
tered." 
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Mr.  Justice  Chase,  in  the  case  of  Calder  ▼. 
Bull,  3  Dall.  380,  1  L.  ed.  648,  says:  "1 
cannot  subscribe  to  the  omnipotence  of  a 
state  legislature,  or  that  it  is  absolute  and 
without  control;  altliough  its  authority 
should  not  be  expressly  restrained  by  tlie* 
Constitution,  or  fundamental  law,  of  the 
state." 

Chief  Justice  Marshall  said,  in  the  fa- 
mous case  of  Marbury  v.  Madison,  1  Cranch, 
137,  2  L.  ed.  60,  that  "courts  are  not  bound 
by  mere  forms,  nor  are  they  to  be  misled 
by  mere  pretenses.  They  are  at  liberty — in- 
deed, they  are  under  a  solemn  duty —  to  look 
at  the  substance  of  things  whenever  they 
enter  upon  the  inquiry  whether  the  legis- 
lature had  transcended  the  limits  of  its  au- 
thority. If,  therefore,  a  statute  purporting 
to  have  been  enacted  to  protect  the  public 
health,  the  public  morals,  or  public  safety 
has  no  real  or  substantial  relations  to  those 
objects,  or  is  a  palpable  inyasion  of  rights 
secured  by  the  fundamental  law,  it  is  the 
duty  of  the  court  to  so  adjudicate,  and 
thereby  give  effect  to  the  Constitution." 

The  act  in  question  is  no  doubt  attempted 
to  be  adjudicated  on  the  ground  that  it  pro- 
tects and  promotes  the  public  safety;  but  in 
effect  it  attempts  to  make  it  a  public  crime 
to  violate  any  rule  or  regulation  of  a  street 
car  company  as  to  transfers,  whether  tlie 
rule  is  reasonable  or  unreasonable,  whether 
it  would  tend  to  promote  or  to  destroy  the 
public  safety.  It  merely  invokes  the  crim- 
inal machinery  of  the  state  to  enforce  the 
rules  and  regulations  of  street  railroads. 

I  know  that  the  majority  of  this  court  do 
not  think  the  laws  means  what  I  construe  it 
to  mean,  if  they  did,  they  would  strike  it 
down.  They,  of  course,  believe  and  hold  that 
it  is  a  proper  police  regulation  of  the  issue, 
use,  and  disposition  of  street  railroad  trans- 
fers, and,  if  they  are  correct,  of  course,  the 
enactment  would  be  valid.  But  in  my  opin- 
ion the  act  is,  in  effect,  an  attempt  to  au- 
thorize those  who  operate  street  cars  to 
make  criminal  laws  as  regards  street  rail- 
way transfers,  and  to  make  it  a  crime  to 
violate  the  laws  thus  made  by  such  street 
car  operators.  This,  the  legislature  has  no 
power  to  do. 

My  conclusion  is  that  the  act  is  in  viola- 
tion of  the  Constitution  (1 )  because  it  is  an 
unwarranted  delegation  of  legislative  power 
to  individuals;  (2)  because  it  is  an  attempt 
to  authorize  individuals  to  suspend  the  laws 
at  pleasure. 

Petition  for  rehearing  denied  June  30, 
1910. 


1910. 


WILSON  V.  MITCHELL. 


607 


COLORADO  SUPREME  COURT. 

GEORGE  IL  WILSON  et  al.,  Plffs.  in  Err., 

V. 

JUNE  V.  B.  MITCHELL. 
(—  Colo.  — ,  111  Pac.  21.) 

Parent  —  custody    of    child  —  divorce  — 
death. 

1.  Upon  the  death  of  the  parent  to  which 
a  child  was  awarded  by  a  decree  of  divorce, 
the  other  parent  becomes  entitled  to  its  cus- 
tody, unless,  in  a  contest  therefor,  it  is 
shown  that  such  parent  is  disqualified,  or 
the  interests  of  the  child  require  some  other 
disposition  of  its  person. 

Evidence  —  Judgment  -*  strangers. 

2.  A  decree  for  divorce  is  not  admissible 
as  evidence  of  the  grounds  upon  which  it 
was  granted  in  a  suit  by  the  divorcee 
against  a  stranger,  to  secure  the  custody  of 
her  child. 

Judgment  —  failure  to  defend   —  effect. 

3.  That  one  who  has  denied  the  charges 
upon  which  a  suit  for  divorce  was  based 
made  no  effort  to  disprove  them  at  the 
trial  dres  not  amount  to  an  admission  of 
their  truth  where  she  did  not  know  the  ex- 
act charges  made  against  her,  and  there  is 
evidence  tending  to  show  that  the  divorce 
decree  was  procured  by  perjured  testimony. 

Evidence  —  letter  —  addressee. 

4.  A  letter  written  to  a  party  to  a  suit 
is  not  admisfi'ble  in  evidence  against  him 
if  it  was  nev^r  received  by  him,  and  has 
never  been  in  his  possession. 

Parent  —  divorcee  —  right  to  child. 

5.  That  a  divorce  was  granted  against 
the  mother  of  a  child  for  wrongdoing  is  not 
conclusive  against  her  right  to  the  custody 
of  the  child  many  years  afterwards,  where 
the  father  is  dead,  and  she  has  remarried, 
has  a  good  home  and  social  standing,  and 
there  is  not  the  slightest  intimation  or 
suspicion  of  wrongdoing  subsequent  to  the 
divorce. 

Same  — affection     for     grandparents -« 
effect. 

6.  That  the  grandparents  of  a  child  In 
whose  custody  it  was  placed  have  acquired 
an  affection  for  it  and  it  for  them  is  not 
sufficient  reason  for  refusal  to  return  it  to 
the  custody  of  its  mother,  who  surrendered 
possession  of  it  merely  for  the  benefit  of  its 
nealth,  and  always  manifested  her  inter- 
est in  and  love  for  it,  and  contributed  to 
its  support. 

Same  -«  expatriation. 

7.  The  mere  fact  that  a  mother  intends, 
if  she  secures  uossession  of  her  son,  to  take 
him  to  England  for  residence,  is  not  suffi- 
cient to  cause  the  courts  to  deny  her  the 
right  to  such  popsession  as  against  the 
claims  of  its  grandparents,   with  whom  it 

Note.  —  As  to  effect  of  death  of  parent 
to  whom  custody  of  child  was  awarded, 
upon  right  of  surviving  parent,  see  note 
to  Clarke  v.  Lyon,  20  L.R.A.(N.S.)  171. 
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had  been  placed  by  its  father,  who  has  since 
deceased. 

Same  -«  desire  of  child. 

8.  The  preference  of  a  nine-year-old  boy 
to  remain  with  his  grandparents  rather 
than  return  to  his  mother  will  not  control 
the  decision  of  the  court,  where  he  had  al- 
ways manifested  affection  for  her  until  the 
institution  of  the  proceedings  for  his  cus- 
tody, when  he  manifested  an  unexplained 
aversion'  to  her. 

(July  5,  1910.) 

• 

ERROR  to  the  District  Court  for  the  City 
and  County  of  Denver  to  reriew  a 
judgment  granting  a  writ  of  habeas  corpus 
to  secure  possession  of  plaintiff's  minor 
child,  George  Russell  Wilson.     Affirmed. 

Statement  by  White,  J.: 

This  is  Br  habeas  corpus  proceeding  insti- 
tuted in  the  lower  court  by  June  V.  B. 
Mitchell,  defendant  in  error  here,  against 
George  R.  and  Linda  Wilson,  plaintiffs  in 
error,  to  obtain  the  custody  of  her  infant 
son,  George  Russell  W'ilson.  The  writ  was 
duly  issued  and  a  return  thereto  made. 
The  court,  upon  hearing  the  evidence,  held 
"that  the  welfare  and  best  interests  of  this 
child  demand  that  he  be  brought  up  in  the 
care  of  his  mother,  and  in  the  companion- 
ship of  his  sister,"  and  accordingly  ordered 
plaintiffs  in  error  to  deliver  the  child  to  the 
custody  of  its  mother.  The  case  is  brought 
her  for  review. 

In  1898  June  Van  Buskirk,  seventeen 
years  of  age,  a  student  of  the  American 
School  of  Dramatic  Art,  married  Francis 
Sedgwick  Wilson,  aged  about  twenty-one 
years,  a  graduate  of  the  same  school,  en- 
gaged  in  the  theatrical  profession.  From 
this  marriage,  and  on  March  17,  1900, 
George  Russell  Wilson,  the  subject  of  this 
controversy,  was  born.  George  and  Linda 
Wilson,  plaintiffs  in  error,  are  the  paternal 
grandparents  of  Russell.  The  married  life 
of  the  parents  of  this  child  was  not  con- 
genial. From  the  time  the  child  was  fouv 
weeks  old  the  young  mother  alone  took  care 
of  it,  and  for  seven  months  it  was  nourished 
from  her  breast.  The  relations  of  husband 
and  wife  became  more  estranged  as  time 
passed,  until  December,  1900,  at  which 
time  Francis  sent  June  and  the  baby  to  her 
relatives  in  Indiana,  neither  writing  her,  nor 
contributing  anything  to  the  support  of 
herself  or  child.  In  March,  1901,  learning 
that  Francis  was  in  Philadelphia,  June 
borrowed  money  from  her  relatives,  and, 
with  Russell,  joined  lier  husband,  where  a 
reconciliation  took  place,  and  they  there- 
after lived  together  until  the  spring  of 
1902.  In  July,  1901,  Francis,  taking  his 
wife  and  baby,  visited  his  brother's  family 
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in  Nevada,  where  iliey  remained  for  six 
weeks.  Linda  Wilson  was  also  there. 
Francis,  in  the  presence  of  his  wife,  sug- 
gested to  Linda  that  the  latter  take  Rus- 
sell, and  care  for  him,  as  it  was  inconven- 
ient for  the  parents  to  do  so,  giving  as  his 
reason  their  theatrical,  work,  though  June 
at  that  time  had  never  filled  a  theatrical 
engagement.  Linda  Wilson  declined  to  take 
the  child  unless  it  should  be  given  to  her 
for  all  time,  but  to  this  condition  the 
parents  refused  to  give  their  consent,-  and 
returned  to  New  York.  In  December,  1901, 
a  second  child — a  girl — was  born  to  Francis 
and  June.  When  this  child  was  about  two 
months  old,  and  seriously  sick,  Francis,  in 
anger,  took  Russell,  and,  going  out  in  a 
severe  storm,  remained  away  with  him  all 
night.  The  father's  absence  with  the  boy 
and  the  serious  illness  of  the  girl  alarmed 
the  mother  greatly,  and,  leaving  the  baby 
in  charge  of  a  friend,  the  mother  went  out 
in  the  storm,  searched  for  and  found  her 
husband  and  son,  taking  the  latter  home. 
Upon  the  return  of  Francis,  he  advised  his 
wife  that  he  had  previously  been  in  cor- 
respondence with  his  father,  George  Wilson, 
and  had  determined  to  place  the  boy  with 
the  latter;  that  June  must  support  herself, 
as  he  could  not  and  would  not  longer  do  fo. 
Within  a  few  days  thereafter  Russell  was 
taken  ill  with  pneumonia,  and  while  he  was 
convalescent  the  little  girl  died.  Francis 
thereupon  insisted  that  Russell  be  placed 
with  the  parents  of  the  former,  at  least 
temporarily,  threatening  to  run  off  with 
the  child  and  so  place  him  if  the  mother 
did  not  consent.  The  mother  persistently 
refused  to  surrender  her  boy,  but  finally, 
upon  the  representation  that  the  child's 
welfare,  on  account  of  the  slow  recovery 
from  the  pneumonia,  and  the  heat  in  New 
York  in  summer,  and  the  necessity  that  she 
support  herself,  consented  to  place  the  child 
with  such  grandparents  temporarily,  as 
she  claims. 

Francis  S.  Wilson,  the  father  of  Russell, 
achieved  considerable  success  in  his  pro- 
fession, earning  even  in  his  early  career 
from  $75  to  $100  per  week.  He  seemed, 
however,  wholly  lacking  in  financial  judg- 
ment, or  ability  to  conserve  his  resources. 
During  the  time  he  and  June  lived  together, 
notwithstanding  his  salary  and  many  hun- 
dreds of  dollars  from  time  to  time  advanced 
to  him  by  George  R.  Wilson,  he  was  never 
able  to  meet  his  obligations,  and  the  en- 
vironments of  their  home  life  were  miser- 
able poverty  and  domestic  infelicity.  June 
was  frequently  without  food,  and  was  un- 
der the  necessity  of  borrowing  small  sums 
of  money  from  her  friend,  Mrs.  Cook,  with 
which  to  buy  food  and  medicine  for  Russell. 
In  April,  1902,  June  borrowed  money  from 
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her   friends,   with   which   she   paid  her   ex- 
penses from  New  York  to  Sioux  City,  Iowa, 
where  she  took  Russell,  and  left  him  with 
his   grandmother,   Linda   Wilson.     Nothing 
was  said  by  or  to  her  about  the  permanent 
surrender  of  the  child,  though  plaintiffs  in 
error   claim    that    their   son   assured   them 
that    they    should    have    the    boy    perman- 
ently.      Shortly     thereafter     the     parents 
of    Russell    ceased    to    live    together,    and 
the    mother    secured    a    position    on    the 
stage,     and    from    her    salary    contributed 
regularly     to     the     support     of     Russell. 
She    also    visited    the    child    in    1902,    and 
the   following  winter,  at  her  expense,  the 
child   and    its   grandmother   visited   her   in 
Minneapolis.    In  the  spring  of  1903  defend- 
ant  in  error  was  advised  that  the  grand- 
mother had  deserted  her  intention  of  per- 
manently   keeping    Russell.      The    mother 
thereupon  induced  the  grandmother,  at  the 
former's  expense,  to  take  the  child  to  Chi- 
cago, ostensibly  for  a  visit  with  the  mother. 
The    latter    secured    possession    of   Russell, 
and  fled  with  him  to  New  Y'ork,  thence  to 
Kngland,  and  later  to  the  continent.     The 
farther  of  the  child,  financed  by  the  grand- 
father,— one  of  the  respondents  here, — pur- 
sued, and  finally  at  St.  Gallens,  Switzerland, 
overtook,  the  fleeing  mother  with  her  child. 
A  conference  was  had  and  the  mother  as- 
sented— as   she   now    claims,   by   reason    of 
threats  and  pleas  concerning  the  child's  wel- 
fare, and  the  fact  that  she  had  exhausted 
her  finances — to  return  to  America  and  sur- 
render the  child  to  the  grandfather,  which 
she  did  in  August,  1003.    Upon  this  trip  she 
was    accompanied    by    the    child's    father, 
and,   arriving   in   New    Y'ork,   was    met   at 
the  pier  by  George  R.  Wilson,  who  took  pos- 
session of  the  child,  and  thereafter  told  its 
mother  that   she  should   never  again   have 
possession  of  her  son.     Within  a  few  days 
George     R.     Wilson    conveyed     Russell     to 
Sioux    City,    Iowa,    and    delivered    him    to 
Linda  Wilson,  who  has  retained  him  in  her 
custody  from  that  time  to  the  present.    In 
her  flight  to  Europe  defendant  in  error  had 
expended   the   money   she   had   saved,  that 
which  she  had  borrowed  from  friends,  and 
raised  from  pawning  some  of  her  clothing 
and  jewelry.    After  Russell  was  taken  from 
her,  she  was  alone  in   New  Y'ork,  had  no 
lawyer    or    anyone    with    whom    to    advise, 
was  greatly   in  debt,  and  had  no  employ- 
ment.    She  was,  however,  soon   thereafter 
engaged   to   play   in   London,   and   left    for 
that  point  October  9th.     Just  previous  to 
her  departure  for  England,  her  husband  in- 
stituted a  divorce  proceeding,  charging  her 
with    serious   offenses   against   the   marital 
obligations,     committed     between     August, 
1902,  and  the  summer  of  1903,  and  praying 
for  the  custody  of  Russell.     In   that  suit 
summons  were  duly  served,  and  the  defend- 


19  ]0. 


WILSOX  V.  MITCHELL. 


509 


ant  in  error  employed  counsel,  filed  an  an- 
swer, denied  any  wrongdoing,  and  likewise 
asked  for  the  custody  of  the  child.  Upon 
arrival  in  England,  defendant  in  error  was 
taken  ill  underwent  ^  serious  operation, 
and  was  unable  to  resume  her  theatrical 
engagements  until  May,  1904.  After  leav- 
ing the  hospital,  defendant  in  error  was 
cared  for  by  Mrs.  Clemow,  with  whom  she 
lived  until  1906.  In  June,  1904,  the  divorce 
suit  came  on  for  trial,  and  defendant  there- 
in failing  to  appear  other  than  by  attorney, 
a  decree  of  divorce  was  granted  in  favor  of 
the  plaintiff,  with  a  rule  that  defendant 
show  cause  on  or  before  September  23d  fol- 
lowing why  the  decree  should  not  be  made 
absolute.  Though  advised  of  the  decree 
nisi,  no  further  appearance  was  made  on 
behalf  of  the  defendant,  and  the  decree  was 
made  absolute  in  accordance  with  the  rule, 
and  the  custody  of  Russell  wan  awarded  to 
the  father.  At  that  time  Russell  was  not 
within  the  jurisdiction  of  the  court  in  which 
the  decree  was  entered,  nor  has  he  since 
been.  In  July,  1904,  Francis  visited  Eng- 
land, and  there  met  the  defendant  in  error, 
and  told  her  that,  if  she  did  not  give  him 
or  send  him  $500  by  the  first  of  October,  he 
would  never  permit  her  to  hear  from  Rus- 
sell, or  see  him  again.  He  stated  that  the 
money  was  not  for  himself,  but  for  George 
R.  Wilson,  who  had  advanced  money  on  tlie 
divorce  case,  and  had  expended  large  sums 
in  having  her  followed  to  Europe  and  re- 
possessing himself  of  the  child.  The  de- 
fendant in  error  was  desirous  of  seeing  her 
son,  and  expressed  an  intention  of  visiting 
America  for  that  purpose,  but  was  assured 
by  Francis  that  it  was  unnecessary,  as  he 
would  bring  Russell  to  England  during  tne 
summer. 

September  30th  June  wrote  to  Francis, 
advising  him  that  she  had  been  ill,  uriablo 
to  earn  money,  and  could  not  send  the  $500 
demanded.  Previous  to  this  time,  Linda 
Wilson  had  written  regularly  to  June,  giv- 
ing news  of  the  child's  health  and  progress, 
but  in  November  she  ceased  writing,  and, 
notwithstanding  frequent  letters  and  cable- 
grams for  news  of  her  son,  June  had  not  a 
word  until  March,  1905,  except  an  anony- 
mous letter,  and  a  letter  written  at  the 
request  of  Linda  Wilson  by  her  nephew. 
About  the  middle  of  March,  June  received 
a  letter  from  Francis  demanding  $1,000  to 
pay  the  expenses  of  Linda  Wilson  bringing 
Russell  to  England.  Frantic  with  the  desire 
to  see  her  child,  June  borrowed  from  friends, 
and  cabled  to  Francis  the  sum  of  £80 
sterling.  About  three  weeks  later  she  re- 
ceived a  letter  demanding  an  additional 
amount  in  order  for  his  mother,  Linda 
Wilson,  to  make  the  trip  with  the  boy. 
Not  complying  with  this  last  request,  she 
30  L.R.A.(N.S.) 


later  received  a  cable  signed  by  Francis, 
reading:  "My  will  or  none;  will  bring 
mother."  April  24,  1905,  June  had  a  letter 
from  Francis,  saying  that  he  had  tried  to 
get  his  mother  to  come  with  the  boy  to 
New  York,  so  that  he  might  take  the  child 
to  England,  but  that  his  mother  had  taken 
Russell  and  gone  to  California.  Two  days 
after  the  receipt  of  this  letter,  Francis 
arrived  in  London,  and  immediately  com- 
municated with  June,  making  an  appoint- 
ment, and  expressing  his  sorrow  that  he 
had  not  been  able  to  bring  Russell.  April 
27th  he  called,  and,  in  the  presence  of  Mrs. 
Clemow,  broke  down,  cried,  and  expressed 
his  regret  to  his  divorced  wife  for  all  the 
wrong  he  had  done  and  his  wish  to  atone 
therefor.  After  leaving,  he  wrote  and  sent 
to  June  the  following  letter: 

Dear  June: — 

After  leaving  you  I  have  been  thinking 
how  I  could  arrange  the  best  possible  plan 
for  all  concerned  of  solving  this  most 
regrettable  muddle.  Their  round-trip  pas- 
sage must  be  booked,  which  will  incur  an 
outlay  of  at  least  $300.  You  can  inquire — 
their  trip  from  San  Francisco  to  New  York 
will  .require  the  best  part  of  $150,  and  she 
should  have  at  least  $150  given  her  in  New 
York  for  incidental  and  many  little  expenses 
which  will  arise — this  totals  $600 — and  you 
can  give  her  the  balance,  $400,  when  she 
arrives.  I  feel  positive  that  there  will  be 
no  hitch,  as  I  wrote  her.  a  very  forceful 
letter,  telling  her  if  she  did  not  come — if 
I  sent  for  her — 1  should  take  Russell  away 
from  her  on  my  return  to  America.  Fur- 
thermore, I  will  give  you  this  promise: 
that  if  my  mother  should  fail  to  do  as  I 
ask  in  this  instance,  I  will  immediately  on 
my  return  to  America  get  Russell  and 
bring  him  to  you,  leaving  him  in  your 
charge  to  educate  and  in  a  refined  atmos- 
phere. He  bids  fair  to  be  too  brilliant  a 
man  to  raise  in  a  half-way  manner.  I  am 
telling  you  just  how  I  feel.  It  has  been  on 
my  mind  for  some  time.  After  seeing  you 
to-day  in  your  surroundings  I  feel  that  you 
are  the  proper  one  to  have  him  in  charge. 
Dont'  think  me  ungrateful  in  expressing 
myself  this  way  in  regard  to  my  mother; 
we  owe  her  much,  and  I  w^ish  to  try  and 
atone  for  some  of  the  wrong  I  have  done 
you;  you  were  far  from  being  wholly  to 
blame — we  were  equally  at  fault.  This  let- 
ter you  may  keep.  Am  so  sorry  I  am  not 
able  to  advance  the  $200  at  the  present 
time  and  show  my  good  faith,  but  my 
money  is  so  placed  that  I  cannot  get  at  it, 
excepting  were  I  in  New  York.  If  you 
care  to  advance  £40  more,  do  it  immediate- 
ly, so  I  will  be  able  to  get  it  off  on  Satur- 
day morning's  boat;  have  it  here  by  noon 
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to-morrow  if  you  can.    Believe  me,  I  am  as 
anxious  to  have  Russell  with  me  as  you  are. 

Sincerely, 

Francis  S.  Wilson. 

Thereupon  June  borrowed  from  her 
friend  Mrs.  Clemow  the  sum  of  £40  ster- 
ling, which,  was  transmitted  to,  and  re- 
ceived by,  Francis.  May  8th  and  15th  Fran- 
cis wrote  June,  conveying  the  idea  that 
he  was  making  an  effort  to  carry  out  his 
promise.  The  child  was  not  brought,  how- 
ever, nor  did  June  have  further  word  from 
Francis.  Soon  thereafter  June  advised 
Linda  Wilson  of  the  advancement  of  this 
money  to  Francis  and  the  purpose  thereof, 
and  subsequently  discussed  the  matter  with 
both  George  and  Linda  Wilson. 

By  strict  economy,  defendant  in  error 
discharged  a  portion  of  her  indebtedness, 
and  in  the  summer  of  1906  made  the  trip 
from  Loudon  to  California,  and  visited  for 
six  weeks  with  her  son  at  the  home  of 
Linda  Wilson.  Russell  is  very  affectionate, 
and  at  that  time  manifested  great  love  and 
affection  for  his  mother,  and  has  ever  done 
done  so  until  the  institution  of  this  suit, 
since  which  he  has  exhibited  toward  her  an 
aversion.  George  Wilson  testified  that  this 
aversion  was  caused  by  the  fact  that  June 
had  caused  the  Wilsons  to  be  shadowed  by 
detectives.  Russell,  in  physical. appearance 
and  temperament,  is  like  his  father,  and  has 
characteristics  very  much  the  same,  and 
the  grandparents  are  pursuing  the  same 
methods  with  him  as  they  did  in  rearing 
his  father.  On  her  visit  to  the  Wilsons  in 
California  in  1906,  June  said  and  did  noth- 
ing relative  to  a  change  of  Russell's  cus- 
tody, being,  as  she  explains,  still  in  debt, 
and  without  a  home. '  During  all  these  years 
the  mother,  almost  every  month,  and  some- 
times oftener,  transmitted  for  her  boy  to 
Linda  Wilson  money,  packages  of  clothing, 
and  presents,  continuing  practically  until 
the  institution  of  this  suit.  Defendant  in 
error  returned  to  London  in  the  fall  of 
1906,  and  there  continued  her  theatrical 
career  until  December,  1907,  when  she  mar- 
ried Percy  J.  Mitchell,  her  present  hus- 
band, and  retired  permanently  from  the 
stage.  In  June,  1908,  Mr.  Mitchell  endeav- 
ored to  induce  Linda  Wilson,  with  Russell, 
to  visit  the  Mitchells  during  the  summer  in 
England,  offering  to  pay  all  the  expenses, 
basing  this  request  upon  the  great  affection 
Mrs.  Mitchell  had  for  her  son  and  her  long- 
ing for  the  boy.  This  request  was  denied 
by  a  letter  from  George  Wilson.  Before  her 
marriage  to  Mr.  Mitchell,  June  acquainted 
him  with  the  divorce  proceedings,  the  re- 
sult thereof,  and  the  whereabouts  of  her 
child,  and  her  great  desire  to  again  possess 
him.  Mr.  Mitchell  himself  testified  that 
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he  was  advised  of  these  matters;  that  his 
sympathies  were  at  once  enlisted;  and  that 
he  held  himself  ready  to  assist  his  witc, 
financially  and  otherwise,  to  obtain  the  cus- 
tody of  the  child,  and  so  advised  her^  but, 
before  arrangements  could  be  made  for 
mother  and  son  to  be  reunited,  Mrs. 
Mitchell  became  a  prospective  mother,  and 
a  daughter  was  boin  of  her  second  marriage 
early  in  December,  1908.  After  the  daugh- 
ter's birth,  defendant  in  error  planned  to 
come  to  America  as  soon  as  possible,  and 
arrange  for  taking  Russell  to  London,  but 
the  serious  illness  of  her  husband  and  the 
tender  infancy  of  the  little  girl  delayed  the 
matter. 

Francis  Sedgwick  Wilson  died  February 
22,  1909,  and  in  May  Mrs.  Mitchell  came 
to  this  country  with  a  determination  of 
obtaining  the  custody  of  Russell.  Linda 
Wilson,  with  Russell,  was  residing  in  Ala- 
meda county,  California,  and  it  was  there 
Mrs.  Mitchell  first  instituted  habeas  cor])us 
proceedings  to  regain  the  custody  of  the 
child.  Before  the  service  of  the  writ,  Linda 
Wilson  learned  that  defendant  i-n  error  was 
in  this  country,  and,  suspecting  her  mission, 
gave  Russell  into  the  custody  of  his  uncle, 
and  sent  him  to  his  grandfather,  George  R. 
Wilson,  at  Lamar,  Colorado.  Defendant  in 
error,  following  here,  instituted  these  pro- 
ceedings June  17,  1909. 

George  R.  Wilson  is  in  his  sixty-first 
year,  and  Linda  Wilson  is  past  sixty  years 
of  age.  From  1902  to  1905  Linda  Wilson 
lived  with  the  child,  in  three  different 
families,  in  three  different  homes  in  Sioux 
City,  while  her  husband  lived  in  Colorado. 
Being  unable  to  live  in  Colorado  on  account 
of  her  health,  Linda  Wilson,  with  the  child, 
went  to  California;  George  R.  Wilson  mak- 
ing his  home  in  this  state,  with  the  excep- 
tion of  about  one  year  and  nine  months, 
which  he  spent  with  his  wife  and  Russell  in 
California.  He  intends,  however,  as  soon 
as  he  can  dispose  of  his  business  interests  in 
Colorado,  to  take  up  his  abode  with  his  fam- 
ily in  California,  and  there  build  a  perma- 
nent home.  Prior  to  June,  1909,  he  had  not 
seen  either  his  wife  or  Russell  for  nearly 
two  years.  George  R.  Wilson  has  property  of 
the  approximate  value  of  $75,000,  and  it  is 
the  desire  of  the  plaintiffs  in  error  to  adopt 
Russell  as  their  own  and  make  him  their 
heir  equally  with  their  only  living  child, 
a  son.  Plaintiffs  in  error  are  members  of 
the  Congregational  Church,  and  have  the 
respect  and  esteem  of  those  who  know  them. 
Mr.  Mitchell,  the  present  husband  of  de- 
fendant in  error,  is  an  educated  Englishman, 
a  graduate  of  the  London  Technical  Col- 
lege, an  engineer  by  profession,  at  present 
engaged  in  profitable  contracting,  carries 
'life  insurance  in  the  sum  of  $100,000,  has 
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made  a  substantial  marriage  settlement 
upon  his  wife,  and  allows  her  $5,000  per 
annum  for  household  expenses  and  clothing, 
is  thirty  years  of  age,  a  member  of  the 
Church  of  England,  and  is  anxious  that  his 
wife  shall  have  the  custody  of  her  son  Rus- 
sell, promises  to  treat  the  boy  as  his  own 
child,  bring  him  up  with  his  own  daughter, 
sending  him  to  the  best  schools  in  England. 
Reference  will  hereinafter  be  made  to  other 
evidence  necessary  to  a  proper  consideration 
of  this  case. 

Messrs.  Northcut  &  McHendrie  and 
John  A.  Gordon,  for  plaintiffs  in  error: 

In  proceedings  affecting  the  custody  of 
an  infant  child,  the  paramount  and  con- 
trolling question  by  which  the  court  must 
be  guided  is  the  interest  and  welfare  of 
tl:c  child. 

Mercein  v.  People,  25  Wend.  103,  35  Am. 
Dec.  653;  Schleuter  v.  Canatsy,  148  Ind. 
384,  47  N.  E.  825;  Hocliheimer,  Custody  of 
Infants,  p.  28;  United  States  v.  Green,  3 
Mason,  .482,  Fed.  Cas.  Ijo.  15,256;  Chapsky 
V.  Wood,  26  Kan.  650,  40  Am.  Rep.  321; 
Clark  V.  Bayer,  32  Ohio  St.  299,  30  Am. 
Rep.  593;  Bonnett  ex  rel.  Newmeyer  v. 
Bonnett,  61  Iowa,  202,  47  Am.  Rep.  810,  16 
N.  W.  91;  Pool  V.  Gott,  4  Month.  L.  Rep. 
269;  Hoxsie  v.  Potter,  16  R.  L  374,  17  Atl. 
129;  Re  O'Neal,  3  Am.  L.  Rev.  578;  Kelsey 
V.  Green,  69  Conn.  291,  38  L.  R.  A.  471,  37 
Atl.  682;  United  States  ex  rel.  Schneider  v. 
Sauvage,  91  Fed.  490;  Richards  v.  Collins, 
45  N.  J.  Eq.  287,  14  Am.  St.  Rep.  726,  17 
Atl.  831;  Stringfellow  v.  Somerville,  95  Va. 
701,  40  L.R.A.  623,  29  S.  E.  687;  Green  v. 
Campbell,  35  W.  Va.  704,  29  Am.  St.  Rep. 
843,  14  S.  E.  214;  Re  Gates,  95  Cal.  461, 
30  Pac.  596;  Verser  v.  Ford,  37  Ark.  27; 
Bently  v.  Terry,  59  Ga.  555,  27  Am.  Rep. 
399;  Re  Murphy,  12  How.  Pr.  513;  McDon- 
ald V.  Stitt,  118  Iowa,  199,  91  N.  W.  1031; 
Fletcher  v.  Hickman,  50  W.  Va.  244,  55 
L.R.A.  896,  88  Am.  St.  Rep.  862,  40  S.  E. 
371;  Berkshire  v.  Caley,  157  Ind.  1,  60  N.  E. 
696;  Jones  v.  Darnall,  103  Ind.  574,  53  Am. 
Rep.  545,  2  N.  E.  229;  Peese  v.  Gellerman 
(Tex.  Civ.  App.)  110  S.  W.  196;  State  ex 
rel.  Lynch  v.  Bratton  (Del.)  15  Am.  Law 
Reg.  N.  S.  359;  Fields  v.  Dening,  56  Wash. 
259,  105  Pac.  466. 

If  there  be  no  objection  to  the  child's 
choice  of  a  custodian,  his  wishes  should 
have  great  weight  with  the  court,  and  no 
age  limit  is  or  can  be  fixed  at  which  such 
choice  will  be  considered. 

Richards  v.  Collins,  45  N.  J.  Eq.  287,  14 
Am.  St.  Rep.  726, 17  Atl.  831;  Com.  v.  Ham- 
mond, 10  Pick.  274;  Re  M'Dowle,  8  Johns. 
328;  People  ex  rel.  Ordronaux  v.  Chep^aray, 
18  Wend.  637;  State  v.  Scott,  30  N.  H.  274. 

The  unauthorized  separation  of  the  wife 
30  L.R.A.(N.S.) 


from  her  husband,  without  any  apparent 
justifiable  cause,  is  a  strong  reason  why 
the  child  should  not  be  restorecT  to  her. 

Com.  V.  Briggs,  16  Pick.  205. 

Messrs.  Bicksler,  Bennett,  Sb  Nye,  for 
defendant  in  error: 

The  presumption  is  that  the  parent  is 
a  fit  and  suitable  person  to  be  intrusted 
with  the  care  of  his  children;  that  courts 
must  not  be  tempted  to  interfere  with  the 
natural  order  of  family  life  except  in  spe- 
cial cases  of  extreme  urgency;  and  that  the 
legal  right  of  the  parent  will  not  be  dis- 
regarded, merely  because  the  child's  in- 
terest would  be  as  well,  if  not  better,  sub- 
served by  remaining  where  it  is,  than  by 
awarding  its  custody  to  the  natural  parent. 

McKercher  v.  Green,  13  Colo.  App.  270, 
58  Pac.  406;  State  ex  rel.  Lehman  v.  Mar- 
tin, 95  Minn.  121,  103  N.  W.  888;  Miller 
V.  Wallace,  76  Ga.  487,  2  Am.  St.  Rep.  48; 
Com.  V.  Brigg3,  16  Pick.  205;  State  ex  rel. 
Wood  V.  Deaton,  93  Tex.  243,  64  b.  W.  901 ; 
Cormack  v.  Marshall,  122  111.  App.  208; 
Re  Salter,  142  Cal.  415,  76  Pac.  51;  Staple- 
ton  V.  Poynter,  111  Ky.  264,  53  L.R.A.  784, 
98  Am.  St.  Rep.  411,  62  S.  W.  730;  Gilniore 
V.  Kitson,  165  Ind.  402,  74  N.  E.  1083; 
People  ex  rel.  B;  rbour  v.  Gates,  67  Barb. 
297;  Moore  v.  Christian,  66  Miss.  408,  31 
Am.  Rep.  375;  Re  Scarritt,  76  Mo.  565,  43 
Am.  Rep.  768. 

The  father  being  dead,  the  mother  is 
entitled  to  the  custody  as  of  right,  and  she 
does  not  lose  this  right  by  a  second  mar- 
riage. 

Armstrong  v.  Stone,  9  Gratt.  102. 

The  burden  of  proof  of  the  showing  of 
unfitness  of  tlie  parents  to  have  the  cus- 
tody of  their  children  is  upon  those  who 
allege   it. 

Giffin  V.  Gascoigne,  60  N.  J.  Eq.  266,  47 
Atl.  25;  State  ex  rel.  Lehman  v.  Martin, 
supra;  Looney  v.  Martin,  123  Ga.  209,  51 
S.  E.  304. 

A  divorce  decree  awarding  minor  chil- 
dren to  one  parent,  and  finding  that  the 
other  parent  was  unfit  to  be  given  their 
custody,  is  temporary  in  its  nature,  and 
does  not  prevent  the  latter  obtaining  their 
custody  and  control  after  the  former's 
death. 

Re  Neff,  20  Wash.  652;  56  Pac.  383; 
Schammel  v.  Schammel,  105  Cal.  258,  38 
Pac.  729. 

The  matter  of  financial  advantage  is  not 
a  reason  to  be  urged. 

Cormack  y.  Marshall  and  Re  Salter, 
supra. 

The  question  of  expatriation  is  not  con- 
trolling. 

Re  Bullen,  28  Kan.  781. 

The  facts  that  the  mother  is  happily  mar- 
ried to  a  noble  man,  who  is  a  devoted  bus- 
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band,  and  has  a  comfortable  home  and  a 
social  position,  in  and  of  themselves  are 
sufficient  to'  refute  the  charge  of  present 
unfitness. 

Re  Wilson  (N.  J.  Eq.)  55  Atl.  160; 
Cocke  V.  Hannum,  39  Miss.  423. 

White,  J.,  delivered  the  opinion  of  the 
court : 

In  controversies  affecting  the  custody  of 
an  infant,  the  interest  and  welfare  of  the 
child  is  the  primary  and  controlling  ques- 
tion by  which  the  court  must  be  guided. 
This  rule  is  based  upon  the  theory  that  the 
state  must  perpetuate  itself,  and  good  citi- 
zenship is  essential  to  that  end.  Though 
nature  gives  to  parents  the  right  to  the 
custody  of  their  own  children,  and  such 
right  is  scarcely  less  sacred  than  the  right 
to  life  and  liberty,  and  is  manifested  in  all 
animal  life,  yet  among  mankind  the  neces- 
sity for  government  has  forced  the  recog- 
nition 01  the  rule  that  the  perpetuity  of 
the  state  is  the  first  consideration,  and  pa- 
rental authority  itself  is  subordinate  to  this 
supreme  power.  It  is  recognized  that  "the 
moment  a  child  is  born,  it  owes  allegiance 
to  the  government  of  the  country  of  its 
birth,  and  is.  entitled  to  the  protection  of 
that  government.  And  such  government  is 
obligated,  by  its  duty  of  protection,  to  con- 
sult the  welfare,  comfort,  and  interest  of 
such  child  in  regulating  its  custody  durmg 
the  period  of  its  minority."  Mercein  v.  Peo- 
ple, 25  Wend.  64,  103,  35  Am.  Dec.  653; 
McKercher  v.  Green,  13  Colo.  App.  271,  58 
Pac.  406.  But  as  government  should  never 
interefere  with  the  natural  rights  of  man, 
except  only  when  it  is  essential  for  the 
good  of  society,  the  state  recognizes  and 
enforces  the  right  which  nature  gives  to 
parents  to  the  custody  of  their  own  chil- 
dren, and  only  supervenes  with  its  sover- 
reign  power  when  the  necessities  of  the 
case  require  it.  The  experience  of  man 
has  demonstrated  that  the  best  development 
of  a  young  life  is  within  the  sacred  pre- 
cincts of  a  home,  the  members  of  which 
are  bound  together  by  ties  entwined  through 
"bone  of  their  bone  and  flesh  of  their  flesh;" 
that  it  is  in  such  homes  and  under  such  in- 
fluences that  the  sweetest,  purest,  noblest, 
and  most  attractive  qualities  of  human 
nature,  so  essential  to  good  citizenship,  are 
best  nurtured  and  grow  to  wholesome  frui- 
tion; that,  when  a  state  is  based  and  build- 
ed  upon  such  homes,  it  is  strong  in  patriot- 
ism, courage,  and  all  the  elements  of  the 
best  civilization.  Accordingly  these  recur- 
ring facts  in  the  experience  of  man  re- 
sulted in  a  presumption  establishing  prima 
facie  that  parents  are  in  every  way  qualified 
to  have  the  care,  custody,  and  control  of 
their  own  offspring,  and  that  their  welfare 
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[and  interests  are  best  subserved  under  such 
control.  Thus,  by  natural  law,  by  common 
law,  and,  likewise,  the  statutes  of  this 
state,  the  natural  parents  are  entitled  to 
the  custody  of  their  minor  children,  except 
when  they  are  imsuitable  persons  to  be  in- 
trusted with  their  care,  control,  and  edu- 
cation, or  when  some  exceptional  circum- 
stances appear  which  render  such  custody 
inimicable  to  the  best  interests  of  the 
child.  While  the  right  of  a  parent  to 
the  custody  of  its  infant  child  is  therefore, 
in  a  sense,  contingent,  the  right  can  never 
be  lost  or  taken  away  so  long  as  the  parent 
properly  nurtures,  maintains>  and  cares  for 
the  child. 

In  Re  NefT,  20  Wash.  652,  56  Pac.  383, 
384,  it  is  said:  The  father  "has  the  natural 
and  legal  right  to  the  custody  and  control 
of  the  children,  unless  so  completely  unfit 
for  such  duties  that  the  welfare  of  the 
children  themselves  imperatively  demanded 
another  disposition  of  their  custody."  In 
IMiller  v.  Wallace,  76  Ga.  479,  486,  2  Am. 
St.  Rep.  48,  it  is  said:  "Prima  facie,  the 
right  of  custody  of  an  infant  is  in  the 
father;  and  when  this  right  is  resisted, 
upon  the  ground  of  his  unfitness  for  the 
trust,  or  other  cause,  a  proper  regard  to  the 
sanctity  of  the  parental  relation  will  re- 
quire that  the  objection  be  sustained  by 
clear  and  satisfactory  proofs.  'A  clear  and 
strong  case'  must  be  made  to  sustain  an  ob- 
jection to  the  father's  right."  And  in  Mc- 
Kercher V.  Green,  supra,  the  doctrine  is 
announced  that,  save  in  exceptional  cases, 
where  it  is  clear  the  welfare  of  the  child 
demands  otherwise,  the  parent's  right  to 
the  custody  is  paramount,  and  should  be 
recognized.  In  United  States  v.  Green,  3 
Mason,  482,  485,  Fed.  Cas.  No.  15,256,  the 
court,  speaking  through  Justice  Story,  after 
declaring  that,  in  a  general  sense,  the  right 
of  the  father  to  have  the  custodv  of  his 
infant  child  is  certain,  continues:  ''But  this 
is  not  on  account  of  any  absolute  right  of 
the  father,  but,  for  the  benefit  of  the  in- 
fant, the  law  presumes  it  to  be  for  its 
interest  to  be  under  the  nurture  and  care  of 
his  natural  protector,  both  for  maintenance 
and  education."  The  rule  announced  in  29 
Cyc.  Law  &  Proc.  p.  1603,  is  that  "the  ex- 
i8ten?e  of  circumstances  which  would  de- 
prive the  parent  of  the  right  to  custody  of 
the  child,  such  as  unfitness,  inability  to 
care  for  it,  or  relinquishment  of  the  paren- 
tal right  of  custody,  will  not  be  presumed, 
but  must  be  proved  by  the  person  opposing 
the  parent's  right."  It  is  also  there  an- 
nounced that  the  place  selected  by  a  par- 
ent for  the  care  and  support  of  his  chil- 
dren is  presumed  suitable,  and  a  person 
claiming  otherwise  has  the  burden  of  proof, 

W^e  are  firmly  of  the  opinion  that  in  all 
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cases  of  this  character  the  presumption  is 
that  the  parents  are  fit  and  suitable  persons 
to  be  intrusted  with  the  care  of  their  minor 
children,  and  that  the  interests  and  welfare 
of  such  children  are  best  subserved  when 
under  such  care  and  control;  that  such  pre- 
sumption is  like  unto  the  presumption  of 
innocence  in  a  criminal  case, — ever  present, 
throughout  the  controversy,  until  overcome 
by  the  most  solid  and  substantial  reasons, 
established  by  plain  and  cert  kin  proofs.  In- 
deed, this  presumption  is  essential  to  the 
maintenance  of  society,  for  without  it  man 
would  be  denaturalized,  the  ties  of  family 
broken,  the  instincts  of  humanity  stifled, 
and  one  of  the  strongest  incentives  to  the 
propagation  and  continuance  of  the  human 
race  destroyed.  Unquestionably,  when  the 
power  of  the  court  is  invoked  to  place  an 
infant  into  the  custody  of  its  parents,  and 
to  withdraw  such  child  from  other  persons, 
the  court  will  scrutinize  all  the  circum- 
stances, and  ascertain  "if  a  change  of  cus- 
tody would  be  disadvantageous  to  the  in- 
fant." If  so,  the  change  will  not  be  made, 
"and  it  matters  not  whether  it  is  through 
the  fault  or  the  mere  misfortune  of  the 
legal  guardian  that  the  infant  has  come  to 
be  out  of  his  custody."  Hochheimer,  Cus- 
tody of  Infants,  p.  29.  But  mere  specula- 
tion as  to  the  probability  of  benefit  to  the 
child  by  leaving  or  returning  it  should  have 
but  little  weight,  and  the  courts  should,  and 
will,  enforce  the  parent's  right  to  the  cus- 
tody of  the  child,  unless  it  clearly  appears 
that  the  welfare  and  interest  of  such  child 
will  be  best  subserved  by  denying  it.  The 
award  in  the  decree  of  divorce  of  the  cus- 
tody of  Russell  to  the  father,  if  legally 
efi'ective,  at  all,  under  the  circumstances 
of  this  case,  was  necessarily  temporary  in 
its  nature.  In  such  proceedings  the  power 
to  make  orders  touching  the  care  and  cus- 
tody of  minor  children  must  be  held  to 
be  limited  to  the  conditions  and  circum- 
stances existing  at  the  time  such  orders 
are  made.  The  court  cannot  then  antici- 
pate what  may  possibly  thereafter  happen, 
and  provide  for  such  future  contingencies. 
Notwithstanding  a  divorce  decree  awarding 
the  care  and  custody  of  minor  children  to 
one  of  the  parents,  upon  the  death  of  such 
parent,  the  other  parent  becomes  entitled  to 
the  custody  of  such  children,  unless  in  a 
contest  therefor  it  be  shown  that  such  par- 
ent is  disqualified,  or  the  interests  of  the 
children  require  some  other  disposition  of 
their  persons.  Mills's  Anno.  Stat.  §  2090; 
Schammel  v.  Schammel,  105  Cal.  258,  38 
Pac.  729;  Re  Neff,  supra. 

Plaintiffs  in  error,  however,  contend  that 
the  evidence  establishes  the  unfitness  and 
disqualification  of  defendant  in  error  to 
have  charge  and  control  of  this  child.  They 
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assert  that  the  decree  of  divorce  in  favor  of 
the  father,  and  against  the  mother,  solemn- 
ly adjudged  her  guilty  of  acts  that  show 
her  unfitted  for  the  custody  of  Russell; 
that  the  testimony  of  one  Mills,  who  was 
also  a  witness  in  the  divorce  suit,  brought 
before  the  trial  court  the  particular  acts 
upon  which  the  divorce  decree  was  based; 
that  Mills's  testimony  is  corroborated  by 
a  letter  written  to  defendant  in  error  by 
one  Britton  just  after  the  mother  fied  to 
Europe  with  Russell,  and  also  by  a  letter 
written  by  defendant  in  error  to  plaintiff  in 
error  George  R.  Wilson  from  St.  Gallens, 
Switzerland,  when  overtaken  by  her  hus- 
band. The  trial  court  held  that  the  decree 
of  divorce  was  admissible  in  evidence  for 
the  sole  purpose  of  showing  that  the  parties 
were,  in  fact,  divorced,  but  could  not  be 
considered  as  proof  of  the  truth  of  the 
grounds  for  the  decree.  In  this  we  think 
the  court  was  right.  Mutuality  is  essential 
in  the  application  of  the  rule  of  res  jwiicata. 
A  party  will  not  be  concluded  by  a  former 
judgment  unless  he  could  have  used  it  to 
his  advantage  and  to  the  disadvantage  of 
the  other  litigant,  had  the  judgment  been 
the  other  way.  Both  the  litigants  must  be 
alike  concluded  or  the  proceedings  cannot 
be  set  up  as  conclusive  upon  either.  Greenl. 
Ev.  §  524.  Had  the  decree  in  the  divorce 
suit  been  in  favor  of  the  wife,  plaintiffs  in 
error  would  not,  and  could  not,  have  been 
estopped  by  it.  Unquestionably,  matters 
determined  in  a  divorce  suit  are  conclusive 
between  the  parties  thereto,  and,  as  be- 
tween such  parties,  a  decree  fixing  the  cus- 
tody of  children  within  the  jurisdiction  of 
the  court  is  res  judicata  until  modified  or 
annulled  in  some  appropriate  proceeding, 
but  the  death  of  Francis  rendered  that  por- 
tion of  the  decree  in  question,  fixing  the 
custody  of  Russell,  inoperative.  Plaintiffs 
in  error  say  that  they  do  not  contend  that 
the  divorce  decree  is  conclusive  of  the  proof 
of  the  facts  upon  which  it  was  based,  but 
that  it  is  evidence  to  be  considered  by  the 
court;  that  the  circumstances  under  which 
it  was  rendered  amount  to  an  admission  of 
the  truth  of  the  charges.  We  do  not  think 
that  such  significance  can  be  deduced  from 
the  decree  and  the  circumstances  under 
which  it  was  entered.  The  defendant  in 
that  suit  therein  denied  the  charges  al- 
leged, and  while  she  made  no  effort  to  con- 
trovert or  disprove  them  at  the  time  of  the 
trial,  she  was  hardly  in  a  position  to  do  so. 
She  testified  that  she  never  knew  what  the 
exact  charges  made  against  her  in  the  di- 
vorce suit  were  until  during  the  trial  of  the 
suit  for  the  possession  of  her  son.  More- 
over, long  after  the  divorce  decree  was 
granted,  it  appears  that  one  Woods,  a  wit- 
ness therein,  who  testified  lA  the  divorce 
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Buit,  as  did  Mills,  to  support  the  charges 
therein,  made  a  dying  confession  to  the 
effect  that,  in  the  presence  of  the  witness 
Mills,  a  plot  was  entered  into  to  obtain 
a  decree  by  perjured  testimony  in  favor  of 
Francis  in  the  divorce  case.  We  think  de- 
fendant in  error  should  have  undertaken 
in  that  case  an  investigation  of  the  facts 
in  her  own  behalf,  and,  as  was  said  by  the 
lower  court,  "is  to  be  criticized  for  not  de- 
fending more  vigorously  her  rights  to  the 
custody  of  the  child  in  the  divorce  proceed- 
ings." But  it  is  not  what  might  have  been, 
or  what  should  have  been,  but  what  was 
and  is,  with  which  we  are  concerned. 

The  Britton  letter  was  in  no  wise  admis- 
sible in  evidence  for  any  purpose  whatever. 
Witness  Mills  testified  that  he  received  it 
from  Francis,  but  as  to  how  it  came  into 
the  possession  of  the  latter  is  not  disclosed. 
It  is  certain  that  it  was  never  received  by, 
nor  has  it  ever  been  in  the  possession  of,  de- 
fendant in  error.  The  letter  written  by 
June  to  George  R.  Wilson  from  St.  Gallens 
is  sought  to  be  impressed  with  the  character 
of  a  confession  of  the  wrongdoing  subse- 
quently set.  forth  in  the  divorce  proceeding. 
We  are  of  the  opinion  that  the  letter  is 
capable  of  a  far  more  innocent  construc- 
tion, and,  under  the  circumstances  of  this 
case,  such  meaning  cannot  be  justly  as- 
cribed to  it.  The  witness  Mills  testified 
that  in  June,  1903,  he  related  to  George  R. 
Wilson  all  of  the  alleged  facts  concerning 
June's  wrongdoing,  and  George  R,  Wilson 
testified  that  when  he  talked  with  June  in 
New  York,  after  her  return  from  Europe 
with  Russell,  and  after  the  receipt  of  the 
letter  in  question,  she  asked  him  to  forgive 
her  for  taking  the  child  away,  and  that  he 
did  so,  and  nothing  else  was  discussed  be- 
tween them;  that  the  running  away  with 
the  child  was  all  that  the  letter  written 
from  St.  Gallens  referred  to;  and  that  his 
only  purpose  in  preserving  that  letter  was 
as  a  protection  against  further  effort  upon 
the  part  of  the  mother  to  take  the  child. 
Subjecting  Mills's  testimony  to  the  test  of 
probability,  but  few  of  the  elements  en- 
titling it  to  belief  remain.  He  admitted 
that  he  was  employed  by  the  man  Britton 
as  private  secretary;  that  his  duties  con- 
sisted principally  in  doing  his  "messenger 
business,"  and  acting  the  part  of  "procur- 
er;" that  he  falsely  assumed  the  role  of 
"Charles  Huntley,  Private  Secretary  to 
Francis  Wilson,"  in  corresponding  with 
Woods  to  secure  him  as  a  witness  in  the 
divorce  suit;  that  he  accompanied  Francis 
Wilson  to  Europe,  and  assisted  him,  with- 
out compensation,  in  his  chase  after  de- 
fendant in  error  and  her  child;  that  he  in 
other  ways  busied  himself  in  behalf  of 
Francis  Wilson  in  procuring  the  divorce, 
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and  finally  came  from  New  York,  and  ap- 
peared and  testified  in  the  case  at  bar,  in 
answer  to  a  newspaper  advertisement, 
without  promise  of  compensation,  but  in 
hope  of  reward,  for  the  sole  purpose  of  giv- 
ing testimony  which,  if  true,  any  man 
with  decency,  respectability,  manhood,  or 
honor  would  have  refrained  from  reciting, 
except  in  obedience  to  the  law's  imperative 
demand.  Moreover,  the  testimony  of  this 
witness  is  flatly  contradicted  by  defendant 
in  error,  is  in  no  wise  corroborated,  and  ia 
wholly  insufficient,  under  the  circumstances, 
to  establish  any  wrongdoing  on  the  part  of 
the  mother  of  this  child.  But,  were  we 
to  assume  the  truth  of  the  charges  in  the 
divorce  proceeding,  and  testified  to  herein 
by  witness  Mills,  that  would  not  of  itself 
constitute  a  present  disqualification  of  de- 
fendant  in  error  as  the  proper  custodian  of 
her  child.  The  matters  therein  and  there- 
by charged  are  said  to  have  taken  place  in 
1902  and  1903.  There  is  not  the  slightest 
intimation  or  suspicion  of  subsequent 
wrongdoing.  On  the  contrary,  the  evidence 
clearly  shows  that  in  point  of  respectabil- 
ity and  morals  at  the  present  time  no  ob- 
jections can  be  urged.  We  cannot  assume 
that,  because  objections  did  exist  or  were 
charged  against  her  at  that  remote  period, 
they  still  exist,  when  the  evidence  shows 
that  she  is  now  happily  married,  is  the 
mother  of  another  child,  has  a  good  home, 
dear  friends,  an  enviable  social  standing, 
and  a  reputation  for  charitable  work  that 
has  earned,  and  received,  the  commendation 
and  approval  of  those  high  in  authority. 
We  are  fortified  in  this  view  by  the  voice 
of  Francis,  declaring  to  the  mother  of  this 
child,  "That  after  seeing  you  to-day,  in 
your  surroundings,  I  feel  that  you  are  the 
proper  one  to  have  him  in  charge.  .  .  . 
I  wish  to  try  and  atone  for  some  of  the 
wrong  I  have  done  you."  Her^  is  the  father, 
to  whose  custody  Russell  had  been  given 
by  a  judicial  decree,  solemnly  declaring  the 
defendant  in  error  to  be  the  proper  person 
to  have  Russell,  to  "educate  in  a  refined 
atmosphere."  Either  Francis  was  at  that 
time  absolutely  and  irretrievably  lost  to 
every  sense  of  honor,  right,  decency,  and 
manhood,  or  he  knew  and  felt  in  his  own 
consciousness  that  the  mother,  in  her  then 
surroundings,  was  a  fit  and  proper  person 
to  have  the  care  and  custody  of  their  child, 
and  that  whatever  wrongs  had  previously 
existed  were  not  wholly  hers.  The  evidence 
discloses  that  Francis  requested  his  mother 
to  take  Russell  to  Europe;  that  he  also 
testified  in  bankruptcy  proceeding  that  be 
had  fully  repaid  the  money  advanced  him 
by  June  for  that  purpose.  This  evidence 
is  not  controverted.  We  are  justified,  there- 
fore, in  assuming  that  Francis  secured  the 
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money  in  good  faith  to  have  Russell  sent 
to  England,  and,  failing  in  his  purpose,  re- 
turned the  money.  We  are  pursuaded  that 
the  hearts  of  these  plaintiffs  in  error  will 
be  gladdened  by  the  mantle  of  charity 
which  we  thus  place  over  the  acts  of  their 
dead  son,  and  by  the  memory  of  their  love 
for  him,  acquiesce  in  his  judgment,  and 
ours,  that  RusselPs  mother  is  a  fit  and 
proper  person  to  have  his  care  and  custody. 
Counsel,  however,  contend  that  defendant 
in  error  voluntarily  committed  Russell  to 
the  care  of  plaintiffs  in  error,  and  has  per- 
mitted him  to  so  remain  until  his  affections 
have  become  centered  in  them,  as  well  as 
theirs  in  him,  and  that,  therefore,  this  is 
one  of  those  exceptional  cases  where  it  is 
clear  the  welfare  of  the  child  demands  that 
its  custody  be  not  changed.  The  great  love 
and  affection  which  the  grandparents  have 
for  this  child,  and  the  care  they  have  be- 
stowed upon  it,  is  clearly  evident  and  must 
necessarily  be  considered;  but  the  sorrow 
that  must  come  to  them  when  deprived  of 
its  custody  is  not  a  sufficient  reason  to 
justify  a  court  in  denying  the  right  which 
naturally  belongs  to  a  parent,  much  as  that 
sorrow  must  appeal  to  every  sympathetic 
mind;  nor  is  it  a  sufficient  reason  that  the 
child  has  learned  to  love  another.  In  the 
heart  of  every  child  there  is  usually  love 
and  affection  for  all,  and  the  feeling  of  at- 
tachment to  those  with  .whom  Russell  has 
most  recently  been  associated  will  soon 
yield  to  that  affection,  regard,  and  love 
which  none  but  a  mother  can  feel  and  mani- 
fest toward  her  own  offspring.  In  the  case 
of  Chapsky  v.  Wood,  26  Kan.  650,  40  Am. 
Rep.  321,  cited  by  counsel  for  plaintiffs 
in  error,  a  little  girl  was  taken  at  birth 
by  her  aunt,  who  had  thereafter  always 
cared  for  the  child  and  performed  towards 
it  the  duties  of  a  mother.  The  mother  was 
too  ill  to  care  for  the  child,  and  the  father 
was  too  shiftless  to  care  for  either.  When 
the  child  was  five  and  a  half  years  of  age, 
and  the  mother  was  dead,  the  father  sought 
the  court  to  take  the  child  from  the  loving 
care  of  the  aunt, — ^the  foster  mother, — and 
deliver  her  into  the  custody  of  the  father, 
then  residing  in  the  home  of  his  parents. 
This  the  court,  and  in  our  judgment  very 
properly,  refused  to  do.  In  that  case  the 
father,  through  shiftlessness  and  coldness  of 
disposition,  failed  to  manifest  any  affection 
for  his  offspring  until  it  pleased  him  to 
seek  its  custody.  He  had  in  effect  aban- 
doned it,  and  the  rule  applied  there  is  simi- 
lar to  McKercher  v.  Green,  13  Colo,  App. 
271,  58  Pac.  406,  where  the  child  was  not 
bom  until  after  the  separation  of  father 
and  mother,  and  the  parent  invoking  the 
power  of  the  court  had  never  seen  the  child 
until  about  the  time  he  sought  its  custody, 
30  L.R.A.(N.S.) 


when  it  was  almost  four  years  old.  In  the 
case  at  bar  the  mother  had  the  sole 
care  of  Russell  for  at  least  the  first  two 
years  of  his  life,  and  only  gave  him  up 
when  the  one  whose  duty  it  was  to  provide 
sustenance  refused  longer  to  do  so,  and 
when  the  health  of  the  child  required  a 
change  of  climate;  that  she  thereafter  con- 
tributed to  his  support,  and  during  all  the 
time  remained  constant  in  her  love.  Her 
affection  for  and  interest  in  her  child  was 
continuously  manifested.  Fearing  that  it 
was  losing  its  affection  for  her,  and  that 
the  grandmother  was  planning  to  perma- 
nently keep  it,  the  mother  abducted  the  child 
and  fled  to  Europe.  It  was  only  surren- 
dered when  the  mother  was  frantic  with 
fright,  when  her  funds  were  exhausted,  and 
her  health  broken,  and  then  only  under 
pressure  from  her  husband.  In  1904  she 
pleaded  with  the  father  to  bring  the  child 
to  her.  Again  in  1905  she  borrowed  money 
and  sent  it  to  the  father,  under  the  prom- 
ise and  the  hope  that  she  might  repossess 
her  son,  and  in  1906,  undismayed  by  fre- 
quent disappointments  she  crossed  the 
ocean  and  the  western  continent,  that  she 
might  be  with  and  near  her  boy.  She  was 
constantly  writing  of,  and  sending  small 
presents  to,  him,  and  the  letters  of  Linda 
Wilson,  covering  a  period  of  seven  years, 
show  that  the  writer  believed  the  mother 
to  be  deeply  interested  in  the  slightest 
detail  in  the  life  of  the  child.  The  evidence 
clearly  establishes  that  defendant  in  error 
has  a  strong,  deep,  and  abiding  love  and 
affection  for  her  child;  that  he  has  always, 
up  to  the  institution  of  this  suit,  manifested 
a  like  love  and  affection  for  her.  Notwith- 
standing plaintiffs  in  error  are  people  of 
good  character,  able  and  willing  to  properly 
support  and  educate  this  child,  intend  to 
make  him  their  heir  equally  with  their 
own  son,  and  have  for  him  great  love  and 
affection,  which  he  reciprocates,  and  that 
his  preference  is  to  stay  with  them,  these 
matters  are  insufficient,  under  the  evidence 
and  circumstances  of  this  case,  to  over- 
come the  presumption  that  his  welfare  and 
interests  would  be  best  subserved  in  the 
care  and  custody  of  his  own  mother.  As 
said  in  Cormack  v.  Marshall,  122  111.  App. 
'208,  216:  "The  mere  fact  that  some  other 
person  may  have  more  money  or  property 
in  any  form  is  not  one  that  appeals  to  us. 
The  divine  injunction  to  multiply  and  re- 
plenish the  species  was  not  confined  to  the 
rich,  nor  was  it  intended  that  the  poor 
should  beget  the  children  and  the  rich 
should  rear  them." 

Mr.  Mitchell,  the  present  husband  of  de- 
fendant in  error,  was  present  at  the  trial 
and  gave  his  testimony,  from  which  it  ap- 
pears that  from  hearing  his  wife  talk  of 
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Russell,  and  observing  her  affeetion  for  the 
boy,  his  own  love  for  his  wife  had  engen- 
dered in  him  a  feeling  of  parental  regard 
for  Russell,  and  that  he  would  welcome  the 
boy  into  his  own  home  as  his  own  ofTspring. 
We  requested  Mr.  Mitchell,  to  appear  before 
US,  and  personally  questioned  him  concern- 
ing these  matters.  He  appears  to  be  a 
man  of  education,  refinement,  and  more 
than  ordinary  business  ability.  He  not 
only  testified,  and  was  supported  by  other 
testimony,  but  also  assured  us,  that,  if 
the  custody  of  Russell  was  given  to  the 
mother,  he  had  the  financial  ability  to 
carry  out  the  plans  and  desires  of  both  him- 
self and  the  mother,  would  give  the  boy 
every  educational  advantage,  start  him  in 
business  of  his  own  selection,  and  would 
treat  him  in  all  respects  as  his  own  child. 
Moreover,  plaintiffs  in  error  are  well  past 
middle  life,  are  now  in  their  declining  years, 
have  no  young  children  in  their  family; 
whereas,  defendant  in  error,  by  her  second 
marriage,  has  become  the  mother  of  another 
child, — a  girl.  The  refining  and  ennobling 
influence  of  a  happy  home  where  young 
children  are  growing  together  to  manhood 
and  Avomanhood  is  generally  recognized  and 
conceded.  It  is  under  such  influences  that 
traits  of  manly  and  womanly  character 
are  flrst  manifested  and  best  developed. 
Plaintifi's  in  error  assert  that,  where  other 
things  are  equal,  this  court  should  ''choose 
to  make  of  an  American-born  boy  an  Ameri- 
can citizen  rather  than  a  British  subject," 
and  "that  he  be  educated  as  an  American, 
find  not  as  an  Englishman."  Permitting 
him  to  be  taken  to  England  will  not  neces- 
sarily change  his  citizenship.  He  is  Ameri- 
can bom,  and  must  remain  an  American 
citizen  until  he  reaches  an  age  of  maturity, 
and  determines  for  himself  that  he  shall 
make  a  change  of  his  allegiance,  or,  at 
least,  until  such  change  occurs  by  some 
procedure  recognized  by  the  courts.  If  this 
child  were  to  be  taken  to  some  country 
governed  by  a  despot,  or  where  liberty, 
under  the  law,  was  not  an  inalienable  right 
of  a  citizen,  or  where  there  were  no  educa- 
tional advantages,  or  where  its  education 
would  be  contrary  to  Anglo-Saxon  tra- 
ditions, the  objections  to  expatriation  would 
require  grave  and  serious  consideration  and' 
might  be  insurmountable.  But  we  take 
judicial  notice  of  the  fact  that  the  Kingdom 
of  Great  Britain  is  a  government  of  liberty 
and  law,  and  its  people  accustomed  to  re- 
ceive educational  and  social  advantages 
equal  to  those  obtainable  in  the  United 
States.  Upon  this  feature  of  the  case  we 
will  adopt  the  language  of  the  late  Mr. 
Justice  l?rewer  of  the  Supreme  Court  of  the 
United  States,  when,  as  a  member  of  the 
Supreme  Court  of  Kansas,  he  said,  in  Re 
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Bullen,  28  Kan.  781,  786:  '1  cannot  agre© 
with  counsel  that  it  is  never  the  province 
of  the  court  to  expatriate  a  citizen.  In 
some  cases  I  think  the  duty  so  to  do  is 
clear  and  absolute.  As,  for  instance,  where 
parents  moving  to  a  foreign  country,  and 
leaving  their  little  child  here  for  a  while, 
come  back  to  claim  it,  and  are  hindered 
by  those  who  have  it  in  possession.  Never- 
theless, it  is  a  matter  always  to  be  con- 
sidered. With  pardonable  partiality,  we 
look  upon  our  own  land,  its  laws,  institu- 
tions, and  social  life,  as  the  best;  and  not 
lightly  should  a  child  be  deprived  of  the 
benefit  of  them.  Yet  we  may  not  ignore 
the  fact  that  the  mother  country  is  a  land 
of  liberty  and  law,  of  education  and  social 
refinement,  of  morality  and  religion;  and 
it  would  be  wrong  to  make  the  matter  of 
expatriation  an  excuse  for  depriving  this 
little  girl  of  that  which  would  promote  her 
welfare." 

It  is  urged  that  as  the  trial  court  found 
that  Russell's  preference  was  to  stay  with 
his  grandparents,  and  observed  a  "marked 
aversion  to  his  mother,  as  shown  by  his 
manner  in  the  court  room,"  which  was  con- 
firmed by  a  personal  interview  with  the 
child,  we  should  recognize  that  preference, 
and  let  the  child  remain  where  it  is.  There 
are  many  cases  reported  where  the  court,  in 
the  exercise  of  its  authority,  has  accepted 
the  wish  of  the  infant  as  to  its  custody.  It 
is  certain  that,  if  the  child  be  of  an  age  and 
capacity  to  form  a  rational  judgment,  its 
wish  and  choice  should  be  consulted  and 
given  weight;  but,  as  was  well  said  by  a 
distinguished  judge:  "It  seems  to  be  but 
a  mockery  to  ask  a  child  of  nine  years  of 
age  whether  it  should  remain  with  the  per- 
son who  brought  it  up,  or  go  with  a  stran- 
ger." In  considering  the  aversion  to  his 
mother,  it  must  be  remembered  that  prior 
to  this  contest  there  was  no  aversion,  but 
the  tenderest  love  and  afi'ection.  We  concur 
in  the  opinion  of  the  trial  court  that  the 
explanation  that  the  aversion  is  the  result 
of  certain  measures  taken  by  the  mother  to 
ascertain  and  know  the  whereabouts  of  the 
child  is  far  from  satisfactory,  and  that  the 
bitterness  aroused  by  this  contest  has  been 
to  some  extent  instilled  in  the  child,  and 
that,  if  plaintiffs  in  error  retain  possession 
of  him,  the  estrangement  will  be  still  fur- 
ther increased.  Under  such  circumstances, 
it  is  of  prime  importance  to  protect,  aa  far 
as  possible,  the  welfare  and  happiness  of 
this  child  of  tender  years  from  the  effects 
of  the  loss  of  respect  and  affection  for  his 
mother. 

We  recognize  that  in  giving  up  Russell 
these  grandparents  will  suffer  keen  disap- 
pointment and  sorrow;  but  in  this  case, 
if  the  instincts  of  filial  and  paternal  af- 
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fection  are  of  any  value,  or  if  the  voice 
of  nature,  that  makes  the  parent  the  natu- 
ral guardian  of  his  child,  that  caused  Rachel 
to  weep  for  her  first  born  and  refuse  to  be 
comforted,  is  worth  anything,  they  furnish 
the  only  proper  solution  of  this  question. 
In  the  calm  and  peaceful  solitude  that  must 
come  to  the  hearts  of  these  grandparents 
when  Russell  is  gone,  let  them  remember 
the  love  and  affection  they  had  for  their 
own  son,  and  realize  that  as  they  would 
have  had  it  done  for  them,  in  a  contest 
for  their  son,  we  now  do  for  the  mother  of 
this  child, — give  unto  her  her  own. 
The  judgment  is  therefore  affirmed. 

Steele,  Ch.  J.,  and  Bailey,  J.,  concur. 

Petition  for  rehearing  denied  October  1], 
1910. 


IOWA  SUPREME  COURT. 

SMITH,   Appt., 

V. 

SANBORN  STATE  BANK. 

(—  Iowa,  —,  126  N.  W.  779.) 

Damages  —  mental  suffering  —  refusal 
to  return  deposit. 

1.  The  liability  of  a  bank  which  refuses 
to  return  a  fund  deposited  with  it  to  defray 
the  expenses  of  the  sick  wife  of  the  de- 
positor, by  which  treatment  is  delayed,  does 
not  include  compensation  for  the  mental 
suffering  of  the  depositor. 

Bank  —  special  deposit  —  application 
on  general  account. 

2.  A  bank  which  accepts  a  deposit  of 
money  needed  by  the  depositor  for  a  special 
purpose,  under  the  agreement  that  it  will 
pay  the  amount  when  needed  for  that  pur- 
pose, cannot  apply  it  upon  the  depositor's 
general  indebtedness  to  it. 

(June  14,  1910.) 

APPEAL  by  plaintiff  from  a  judgment 
of  the  District  Court  for  O'Brien  Coun- 
ty entered  upon  a  directed  •  verdict  for  de- 
fendant in  an  action  brought  to  recover  the 
balance  of  a  certain  deposit  account  and 
damages  for  the  alleged  wrongful  detention 
thereof.     Reversed. 

'  The  facts  are  stated  in  the  opinion. 
Mr.   C.   A.   Babcock  for   appellant. 

"Weaver,  J.,  delivered  the  opinion  of  the 
court : 

Stated  as  briefly  as  practicable,  the  plain- 
tiff's petition  alleges  that  in  October,  1908, 
he  became  the  owner  of  a  certain  check  or 
bill  of  exchange  payable  to  himself  for  the 
smn  of  $200,  and  took  the  paper  to  the  de- 
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fendant  bank,  and  sought  to  obtain  the 
money  thereon.  In  so  doing  he  express- 
ly informed  the  officer  in  charge  that  he 
desired  to  use  the  money  in  paying  a 
rent  claim  of  $40  held  by  said  bank  for 
collection,  and  the  remainder  in  defray- 
ing the  expenses  of  immediate  medical  and 
surgical  treatment  of  his  wife,  whom  he 
expected  to  remove  to  a  hospital  in  the 
city  of  St,  Paul,  in  the  state  of  Minnesota, 
on  the  following  day,  and  that  the  money 
represented  by  said  check  was  necessary 
to  enable  him  to  do  so.  Thereupon  said 
bank  officer  told  plaintiff  that  the  safe 
in  which  the  funds  of  the  bank  were  kept 
had  been  locked  for  the  night,  but  that 
plaintiff  could  leave  the  draft  as  a  de- 
posit, together  with  a  check  for  $43,  to 
cover  both  the  rent  claimed  and  an  item 
of  $3  which  he  was  owing  the  bank,  and 
the  remainder  could  be  drawn  by  him,  as 
the  money  might  be  needed  in  the  treat- 
ment of  his  sick  wife.  On  the  following 
day,  having  given  checks  to  others  to  an 
amount  which  reduced  the  deposit  to 
$101.50,  he  called  at  the  bank  to  obtain 
the  same  for  the  purpose  of  taking  his 
wife    to    the    hospital,    but    defendant    re- 


Note.  —  Right  of  hanJc  to  apply  special 
deposit  to  an  indebtedness  of  a  de^ 
positor. 

All  the  authorities  are  agreed  upon  the 
rule  of  law  declared  in  the  above  case,  that 
a  bank  which  accepts  a  deposit  of  money 
made  by  a  depositor  for  a  special  purpose, 
under  an  agreement  that  it  will  pay  the 
amount  when  needed  for  that  purpose,  can- 
not rightly  appropriate  such  deposit  to  dis- 
charge the  depositor's  indebtedness  to  it. 
Re  Davis,  119  Fed.  956;  Bank  of  Com- 
merce V.  Franklin,  90  111.  App.  91;  Carter 
V.  Martin,  22  Ind.  App.  445,  63  N.  E.  1066; 
Winfield  Nat.  Bank  v.  Railroad  Loan  & 
Sav.  Asso.  71  Kan.  584,  81  Pac.  202;  Mur- 
dock  V.  Citizens'  Bank,  23  La.  Ann.  113; 
Lynam  v.  Belfast  Nat.  Bank,  98  Me.  448, 
57  Atl.  799;  Judy  v.  Farmers'  &  T.  Bank, 
81  Mo.  404;  Deal  v.  Mississippi  County 
Bank,  79  Mo.  App.  262;  Straus  v.  Trades- 
men's Nat.  Bank,  122  N.  Y.  379,  25  N.  E. 
372,  affirming  13  N.  Y.  S.  R.  407;  Straus  v. 
Tradesmen's  Nat.  Bank,  36  Hun,  451; 
Shawnee  Nat.  Bank  v.  Wootten  (Okla.) 
103  Pac.  714;  Bank  of  United  States  v. 
Macalester,  9  Pa.  475;  Parker  v.  Hartley, 
91  Pa.  465;  Wagner  v.  Citizens'  Bank  k 
T.  Co.  (Tenn.)  28  L.R.A.(N.S.)  484,  122 
S.  W.  245. 

Thus,  in  Wilson  v.  Dawson,  52  Ind.  613, 
it  was  held  to  be  the  general  rule  that  funds 
deposited  in  a  bank  for  a  special  purpose 
known  to  the  bank  could  not  be  withheld 
from  that  purpose  by  the  bank,  and  appro- 
priated to  pay  a  debt  due  the  bank  from 
the  depositor. 

And  in  First  Nat.  Bank  v.  Barger  (Ky.) 
115  S.  W.  726,  it  was  declared  to  be  the 
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fused  to  pay  it  over,  informing  liim  that 
it  had  applied  the  deposit  upon  a  promis- 
sory note  which  it  held  against  him.  Up- 
on this  showing  plaintiff  asks  to  recover 
judgment  for  the  sum  of  money  so  with- 
held, with  interest.  In  a  second  count  of 
the  petition  the  same  facts  are  set  forth; 
and  it  is  further  alleged  that  the  money 
represented  hy  said  check  constituted  the 
only  means  he  had  with  which  to  secure 
the  necessary  treatment  of  his  sick  wife, 
and  that,  being  poor  and  without  prop- 
erty on  which  to  secure  a  loan,  he  was  de- 
layed several  days  in  obtaining  the  neces- 
sary assistance  to  aid  him  in  carrying  out 
his  purpose  to  take  his  wife  to  the  hospital, 
and  that  as  a  result  thereof  he  was  put 
to  great  labor  and  trouble  and  made  to 
suffer  great  humiliation,  anxiety,  and  dis- 
tress of  mind,  for  which  he  asks  damages 
in  the  sum  of  $500.  The  defendant  admits 
the  receipt  of  the  check  for  $200,  alleges 
that  it  paid  therefrom  on  plaintiff's  checks 
the  sum  of  $98.50,  and  that  it  applied 
and  now  asserts  the  right  to  retain  the 
remainder  in  payment  of  a  promissory  note 
which  it  then  held  against  the  plaintiff. 
The  evidence  fairly  tends  to  sustain  the 
allegations  of  the  petition. 

At  the  close  of  plaintiff's  case  defendant 
moved  for  a  directed  verdict  in  its  favor 
on  the  grounds:  (1)  That  it  Is  shown 
without  controversy  that  plaintiff's  deposit 
being  on  open  account  subject  to  check, 
the  bank  had  the  legal  right  and  authority 
to  apply  it  in  payment  of  plaintiff's  note. 
(2)  That  the  law  allows  no  recovery  of 
damages  for  mental  suffering  occasioned  by 
breach  of  contract,  and  that  the  damages 
which  plaintiff  seeks  to  recover  are  too  re- 
mote, indirect,  and  speculative  to  sustain 
a  verdict  in  his  favor  on  the  second  count 
of  the  petition.  This  motion  was  sustained 
by  the  court,  verdict  returned  as  ordered, 
and  judgment  for  costs  entered  against 
plaintiff,  who  appeals. 

Actuated,  perhaps,  by  the  same  spirit  of 
saving  which  led  it  to  violate  its  agree- 
ment with  plaintiff  to  receive  and  hold 
the  money  for  his  use  in  the  treatment  of 


his  sick  wife,  the  appellee  has  employed 
no  counsel  to  represent  it  in  this  court, 
and  we  are  therefore  deprived  of  the  bene- 
fit of  a  brief  in  support  of  the  judgment 
which  it  obtained  below,  and  there  is  noth- 
ing in  the  record  to  equitably  incline  this 
court  to  seek  for  reasons  to  sustain  it.  We 
may  assume,  perhaps,  that  the  appellee's 
view  of  the  law  governing  the  cause,  as  well 
as  the  view  of  the  trial  court  thereon,  ia 
epitomized  in  the  grounds  of  the  motion 
for  a  directed  verdict,  to  which  we  have 
already  called  attention. 

Referring  first  to  the  second  proposi- 
tion of  the  motion,  we  are  obliged  to  hold 
that  the  damages  for  which  recovery  ia 
demanded  in  the  second  count  of  the  peti- 
tion are  too  remote,  and  that  the  trial  court 
correctly  held  that  no  case  for  the  jury 
had  been  made  on  this  branch  of  the  case. 
That  such  damages  have  been  held  recover- 
able in  certain  cases  growing  out  of  con- 
tract rights  and  relations  must  be  admitted, 
but  these  are  to  be  found  almost  entire- 
ly in  that  class  of  contracts  upon  breach 
of  which  the  injured  party  may,  if  he  so 
elect,  bring  an  action  sounding  in  tort. 
Familiar  examples  of  this  nature  are 
found  in  cases  upholding  the  recovery  of 
such  damages  for  negligence  in  the  trans- 
mission and  delivery  of  telegrams.  Ment- 
zer  V.  Western  U.  Teleg.  Co.  93  Iowa,  752, 
28  L.R.A.  72,  67  Am.  St.  Rep.  294,  62  N. 
W.  1;  Cowan  v.  Western  U.  Teleg.  Co. 
122  Iowa,  379,  64  L.R.A.  646,  101  Am. 
St.  Rep.  268,  98  N.  W.  281.  Of  the  same 
character  are  certain  cases  against  com- 
mon carriers.  Brown  v.  Chicago,  M.  &  St. 
P.  R.  Co.  54  Wis.  342,  41  Am.  Rep.  41,  11 
N.  W.  356,  911;  Sloane  v.  Southern  Cali- 
fornia R.  Co.  Ill  Cal.  668,  32  L.R.A.  193, 
44  Pac.  320.  But  no  case  has  been  called 
to  our  attention,  nor  do  we  think  one  can 
be  found,  which  holds  that  damages  are  re- 
coverable for  mental  anguish  growing  out 
of  the  violation  of  a  contract  for  the  pay- 
ment of  money.  To  so  hold  would  be  to 
open  the  door  to  a  ruinous  flood  of  litiga- 
tion. Occasions  will  arise  when  it  would 
seem  that  such*  a  recovery  is  demanded  in 


law  that  while  a  bank  had  the  right  to  ap- 
propriate a  general  deposit  to  discharge 
the  indebtedness  of  the  depositor  to  it,  it 
had  no  riffht  to*  make  such  appropriation 
of  a  deposit  which  it  had  received  with  no- 
tice that  it  was  made  for  the  purpose  of 
meeting  certain  checks  drawn  by  the  de- 
positor, so  as  to  defeat  the  holder  of  such 
checks  in  the  collection  of  same.  The  court 
added  that  this  rule  applied  only  when 
the  bank  had  notice  of  the  previous  appro- 
priation  of  the  sum  deposited. 

In  Masonic  Sav.  Bank  v.  Bangs,  84  Ky. 
135,  4  Am.  St.  Rep.  397,  cited  by  the  court 
in  Smith  v.  Sanbobn  State  Bank,  the 
30  L.R.A.(N.S.) 


specific  holding  was  that  where  securities 
were  pledged  to  a  bank  for  the  payment  of 
a  particular  debt,  it  had  no  lien  on  the  se- 
curities for  a  general  balance  or  for  the 
payment  of  other  claims.  This  question, 
however,  it  is  not  aimed  to  include  within 
the  scope  of  this  note. 

For  a  discussion  of  the  question  whether 
the  fact  that  a  bank  has,  by  an  agreement 
invalid  as  against  a  trustee  in  bankruptcy, 
undertaken  to  hold  the  bankrupt's  deposit 
as  a  fund  for  creditors,  prevents  it  from 
setting  off  the  deposit  against  its  own 
claim,  see  note  to  W'agner  v.  Citizens'  Bank 
&  T.  Co.  28  L.R.A.(N.S.)  484.      J.  A.  C. 
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the  interests  of  justice,  but  it  in  better 
that  the  exceptional  wrong  should  some- 
times go  unrequited  than  to  abrogate  a 
rule  which  in  the  vast  majority  of  cases 
has  a  salutary  effect.  Generally  speaking, 
failure  to  pay  or  deliver  money  according 
to  agreement  gives  rise  to  no  recoverable 
damages  beyond  the  sum  wrongfully  with- 
held, with  interest,  during  the  time  pay- 
ment is  delayed.  Special  circumstances  may 
sometimes  justify  the  recovery  of  special 
damages,  but  these  do  not  include  com- 
pensation for  mental  suffering. 

As  to  the  first  ground  of  the  motion  for 
the  directed  verdict,  which  is,  in  substance, 
that  under  the  undisputed  facts  of  the  case 
the  defendant  bank  had  the  right  to  apply 
the  deposit  to  the  payment  of  the  note,  we 
are  of  the  opinion  that  it  cannot  be  sus- 
tained, and  that  the  trial  court  erred  in  di- 
recting a  verdict  against  plaintiff  thereon. 
Of  the  general  rule  that  a  bank  to  whom 
a  depositor  is  owing  a  matured  indebted- 
ness may  appropriate  the  general  deposit  of 
its  debtor  to  the  discharge  of  the  obligation, 
there  can  be  no  doubt.  iStna  Nat.  Bank  v. 
Fourth  Nat.  Bank,  46  N.  Y.  82,  7  Am. 
Rep.  314;  Knapp  v.  Cowell,  77  Iowa,  628, 
42  K.  W.  434.  But  it  is  no  less  certain 
that  a  deposit  made  for  a  special  purpose, 
or  under  a  special  agreement,  cannot  right- 
fully be  so  appropriated.  Wilson  v.  Daw- 
son, 52  Ind.  513;  Straus  v.  Tradesmen's 
Nat.  Bank,  36  Hun,  451;  Straus  v.  Trades- 
men's Nat.  Bank,  122  N.  Y.  379,  25  N.  E. 
372;  Judy  v.  Farmers'  &  T.  Bank,  81  Mo. 
404;  Bank  of  United  States  v.  Macalester, 
9  Pa.  475;  Masonic  Sav.  Bank  v.  Bangs,  84 
Ky.  135,  4  Am.  St.  Rep.  197.  Indeed,  the 
proposition  that  a  bank  enjoys  no  exemp- 
tion from  the  general  rule  by  which  every 
party  to  a  business  transaction  or  agree- 
ment is  legally  bound  to  respect  the  obliga- 
tion of  his  contract  is  one  which  ought  to 
require  neitlier  argument  nor  citation  of 
authority.  The  evidence  shows  without  dis- 
pute that  the  check  for  $200  was  placed 
with  the  defendant  upon  the  express  agree- 
ment and  understanding  that,  after  paying 
certain  specifically  named  debts,  the  re- 
mainder would  be  repaid  to  the  plaintiff  on 
the  following  day,  or  whenever  called  for, 
to  enable  him  to  take  his  wife  to  the  hos- 
pital for  needed  treatment.  Upon  money 
so  received,  no  lien  attached  in  favor  of 
the  bank,  and  its  attempt  to  appropriate 
the  same  was  wholly  without  right  or  au- 
thority. Upon  such  a  record  plaintiff  was 
clearly  entitled  to  recover. 

It  follows  that  the  direction  of  a  verdict 
in  defendant's  favor  upon  the  first  count 
of  the  petition  cannot  be  sustained,  and 
the  judgment  of  the  trial  court  is  therefore 
reversed. 
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KENTUCKY  COURT  OF  APPEALS. 

H.  KATZMAN,  Appt, 

V. 

COMMONWEALTH  OF  KENTUCKY. 
(—  Ky.  — ,  130  S.  W.  990.) 

Statute  —  sale  of  poisons  —  dcfiiiite- 
ness. 

1.  A  statute  forbidding  druggists  to  sell 
poisons  at  retail  except  under  certain  con- 
ditions, one  of  which  is  that  they  shall 
satisfy  themselves  that  they  are  to  be  used 
for  legitimate  purposes,  is  not  invalid  for 
not  defining  the  meaning  of  the  words  "re- 
tail" and  "legitimate  purposes." 

Trial  —  Jury  question  —  care  of  drug- 
gists. 

2.  Whether  or  not  a  druggist,  in  selling 
opium  without  a  prescription,  used  rea- 
sonable care  to  satisfy  himself  that  it  was 
obtained  for  a  legitimate  purpose,  as  re- 
quired by  statute,  is  a  question  for  the 
jury. 

Evidence  —  expert  —  purpose  of  sale. 

3.  Upon  a  prosecution  for  selling  opium 
to  an  habitual  user,  under  a  statute  requir- 
ing persons  selling  it  at  retail  to  satisfy 
themselveET  that  it  is  desired  for  legitimate 

Note.  —  Constitutionality f  construction, 
and  effect  of  statute  prohibiting  or 
regulating  the  eale  of  poisons. 

Constitutionality. 

The  constitutionality  of  statutes  of  this 
nature  has  generally  been  unquestioned, 
and  it  seems  to  be  clearly  within  the  police 
power  of  the  states  to  regulate  or  to  pro- 
hibit, under  proper  circumstances,  the  sale 
of  poisons,  for  the  protection  of  the  lives 
and  health  of  the  public. 

Thus,  a  statute  prohibiting  the  sale  of 
opium,  its  compounds  and  preparations, 
except  upon  prescription,  was  upheld  in 
Re  Hallawell,  8  Cal.  App.  563,  97  Pac.  320, 
affirmed  in  155  Cal.  112,  99  Pac.  490,  as  a 
legitimate  exercise  of  the  police  power. 

And  in  State  v.  Ah  Chew,  16  Nev.  60,  40 
Am.  Rep.  488,  a  similar  statute  with  refer- 
ence to  opium  was  upheld  against  objec- 
tions that  it  interfered  with  existing  righte 
of  property,  impaired  the  obligation  of  con- 
tracts, and  was  special  legislation  in  the 
interest  of  a  designated  class;  and  in  £x 
parte  Yung  Jon,  28  Fed.  308,  against  an 
objection  that,  as  applied  to  opium  in  the 
hands  of  persons  within  the  state  at  the 
date  of  the  passage  of  the  act,  it  deprived 
them  of  property  without  compensation  or 
due  process  of  law.  In  the  latter  case,  the 
court  said:  *'Tbe  use  of  the  article  is  not 
thereby  restrained,  so  as  to  destroy  ite 
value  as  a  medicine  or  remedial  agent,  the 
only  use  of  which  is  generally  considered 
and  accepted  as  a  proper  one  in  this  coun- 
try." 

So,  the  constitutional  power  to  make  pos- 
session of  opium  without  a  license  there- 
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purposes,  physicians  and  druggists  may 
testify  that,  in  their  opinion,  such  sale  is 
not  for  a  legitimate  purpose. 

Same  —  interpretation  of  statute. 

4,  When  it  is  shown  by  evidence  that 
words  used  in  a  penal  statute  are  sus- 
ceptible of  two  meanings,  depending  on  the 
state  of  facts  to  which  they  are  alleged  to 
be  applicable,  the  court  may  instruct  the 
jury  in  the  words  of  the  statute,  and  leave 
to  it  the  determination  of  the  question 
whether  or  not  the  statute  has  been  vio- 
lated. 

Constitutional  law  — >  discrimination  — 
wholesale  and  retail  dealers. 

6.  No  unconstitutional  discrimination 
against  retail  druggists  is  made  by  a  stat- 
ute requiring  them,  when  selling  poisons 
without  a  physician's  prescription,  to  sat- 
isfy  themselves   that  they   are  to  be  used 


for  a  legitimate  purpose,  although  the  same 
requirement  is  not  imposed  upon  whole- 
salers. 

Same  —  due  process  of  law  -*  purpose 
of  purchase. 

6.  A  druggist  is  not  deprived  of  his  lib- 
erty or  property  without  due  process  of 
law  by  a  statute  requiring  him,  when  sell- 
ing poisons  at  retail,  without  a  physician's 
prescription,  to  satisfy  himself  that  they 
are  to  be  used  for  a  legitimate  purpose. 

(October  6,  1910.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Criminal  Division  of  the  Circuit 
Court  for  Jefferson  County,  convicting  him 
of  selling  opium  in  violation  of  law.     Af- 
firmed. 
The  facts  are  stated  in  the  opinion. 


for,  or  without  having  obtained  it  on  pre- 
scription of  a  physician  or  pharmacist,  for 
medical  purposes,  a  criminal  offense,  is  up- 
held in  Ex  parte  Mon  Luck,  29  Or.  421,  32 
L.R.A.  738,  54  Am.  St.  Rep.  804,  44  Pac. 
693. 

Nor  is  such  an  act  invalid  on  the  ground 
of  unreasonableness  because  it  in  terms  pro- 
hibits merely  the  sale,  and  not  the  giving 
away,  of  poisons.     Re  Hallawell,  supra. 

The  prohibition  by  the  body  of  tne  act, 
of  the  sale  of  opium  except  upon  a  physi- 
cian's certificate,  is  sufficiently  covered  by 
the  title,  "An  Act  to  Regulate  ttic  Sale  of 
Poisons  in  the  State  of  California,  and 
Providing  a  Penalty  for  the  Violation 
Thereof."     Ibid. 

And  such  a  provision  is  sufficiently  com- 
prehended by  the  title,  "An  Act  to  Regu- 
late the  Sale  of  Opium,  and  Suppress  Opium 
Dens.''    Ex  parte  Yung  Jon,  supra. 

Construction — ^what  are  "poisons." 

The  definition  of  "poisons"  by  §  2  of  the 
English  pharmacy  act  as  the  several  arti- 
cles named  in  a  certain  schedule,  which  in- 
cludes, inter  alia,  opium  and  all  prepara- 
tions of  opium,  is  not  confined  to  poisons  in 
their  simple  state,  or  the  preparations  of 
such  poisons,  but  includes  preparations  con- 
taining a  scheduled  poison  as  one  of  their 
ingredients;  and  accordingly  "chlorodyne," 
a  medicine  containing  1  grain  of  morphine 
to  the  half-ounce  bottle,  is  a  poison  within 
the  meaning  of  the  act,  and  therefore  with- 
in the  prohibition  against  keeping  open 
shop  for  the  retailing  of  poisons  oy  un- 
licensed persons.  Pharmaceutical  Soc.  v. 
Piper  [1893]   1  Q.  B.  686. 

To  the  same  effect  is  Pharmaceutical  Soc. 
V.  Armson  [1894]  2  Q.  B.  720,  where  the 
preparation  involved  was  an  article  called, 
"Powell's  Balsam  of  Aniseed,"  which  con- 
tained, among  other  ingredients,  only  one 
tenth  of  a  grain  of  morphine  to  the  ounce 
bottle. 

But  in  Pharmaceutical  Soc.  v.  Delve 
[1894]  1  Q.  B.  7],  it  was  held  that  the  sale 
of  a  compound  containing  only  a  minute 
quantity  of  poison  was  not  a  violation  of 
the  pharmacy  act,  the  preparation  in  ques- 
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tion  being  "licoricine,"  as  to  which  the 
analyst,  called  as  a  witness,  said:  "It  was 
not  a  trace;  it  was  more;  1  was  not  in- 
structed to  take  quantity ;  it  might  be  that 
the  quantity  is  one  fiftieth  of  a  grain  per 
ounce." 

And  in  Wise  v.  Morgan,  101  Tenn.  273, 
44  L.R.A.  548,  48  S.  W.  971,  it  was  held 
that  a  statute  requiring  druggists  to  label 
all  poisonous  substances  as  "poison"  does 
not  apply  to  medicines  compounded  b^ 
druggists  upon  the  prescription  of  physi- 
cians, though  they  contain  poisons. 

In  Brown  v.  Leggett  [1906]  1  K.  B.  330, 
under  an  act  prohibiting  the  sale  to  un- 
known persons  of  any  poisons  included  in 
the  first  part  of  schedule  A,  or  added  there- 
to under  a  section  providing  that  any  arti- 
cle declared  by  the  Pharmaceutical  Society 
to  be  a  poison  shall  be  deemed  such,  it  was 
held  that  a  vermin  killer  labeled  "poison," 
and  containing  1  per  cent  of  "veratrine,"  a 
poisonous  alkaloid  within  part  1,  was  in 
effect  taken  out  of  that  part,  and  placed 
in  part  2,  by  a  resolution  of  the  society,  de- 
claring that  every  compound  containing 
poison,  sold  for  the  destruction  of  vermin, 
ought  to  be  deemed  a  poison,  but  at  the  same 
time  declaring  that  certain  other  articles 
ought  to  be  deemed  poisons  in  the  first  part 
of  schedule  A. 

— patent  medicines. 

The  exception  in  §  16  of  the  Eneltsh 
pharmacy  act,  in  favor  of  patent  medicmes, 
was  held,  in  Pharmaceutical  Soc.  v.  Piper, 
supra,  to  extend  only  to  medicines  which 
were  the  subject  of  letters  patent,  and  not 
to  proprietary  medicines. 

But  the  sale  of  patent  or  proprietary 
medicines  by  anyone  has  been  held  not  with- 
in the  prohibition  of  the  Kentucky  phar- 
macy act,  prohibiting  the  sale  of  poisons 
by  one  not  a  registered  pharmacist,  and  re- 
quiring an  owner  of  a  drug  store,  not  a 
registered  pharmacist,  to  keep  a  registered 
pharmacist  in  charge,  but  permitting  such 
owner  to  himself  sell  patent  and  proprie- 
tary medicines,  and  providing  that  the  act 
shall  not  interfere  with  the  sale  of  such 
medicines  by  country  stores.    Kentucky  Bd. 
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Mr.  Alfred  G.  Krieger,  for  appellant: 
The  statute  is  indefinite,  uncertain,  and 
ambiguous,  in  that  no  complete  offense  or 
crime  is  defined  or  fixed  by  its  terms,  and 
no  crime  or  offense  is  or  can  be  charged  in 
the  information,  which  purports  to  be  based 
upon  the  statute. 

Lewis's  Sutherland,  Stat.  Constr.  p.  964; 
Todd  V.  United  States,  158  U.  S.  282,  39  L. 
ed.  982,  15  Sup.  Ct.  Rep.  889;  United 
States  V.  Sheldon,  2  Wheat.  119,  4  L.  ed. 
199;  Ex  parte  McNulty,  77  Cal.  164,  11 
Am.  St.  Rep.  257,  19  Pac.  237;  State  v. 
Woodruff,  68  N.  J.  L.  89,  52  Atl.  294; 
State  V.  Walsh,  43  Minn."  444,  45  N.  W. 
721;  State  v.  Krueger,  134  Mo.  262, 35  S.  W. 
604;  United  States  v.  Louisville  &  N-  R.  Co. 
176  Fed.  942;   Renfroe  v.  Colquit,  74  Ga. 


619;  McMasters  v.  Burnett,  92  Ky.  358,  17 
S.  W.  1021;  Com.  v.  Louisville  &  N.  R.  Co. 
112  Ky.  787,  66  S.  W.  753 ;  Jacob  v.  Clark, 
115  Ky.  259,  72  S.  W.  1095;  Com.  v.  Trent, 
117  Ky.  44,  77  S.  W.  390,  4  A.  &  E.  Ann. 
Cas.  209. 

The  statute  is  discriminatory  and  lacks 
uniformity  in  that  it  excludes  manufac- 
turing chemists  and  druggists  selling  by 
wholesale   from    its    provisions. 

Com.  V.  Payne  Medicine  Co.  138  Ky.  164, 
127  S.  W.  760;  Standard  Oil  Co.  v.  Com. 
119  Ky.  1,  82  S.  W.  970,  83  S.  W.  557;  Com. 
V.  Fowler,  96  Ky.  167,  33  L.R.A.  839,  28  S. 
W.  786. 

The  effect  of  the  statute  is  and  will  be 
to  deprive  the  defendant  of  his  liberty  and 
property  without  due  process  of  law. 


ol  Pharmacy  v.  Cassidy,  115  Ky.  690,  74 
S.  W.  730. 

Where,  however,  a  statute  regulating  the 
sale  of  drugs  and  medicines  excepted  from 
its  provisions  patent  or  proprietary  medi- 
cines, but  an  amendatory  act  prohibited  the 
sale  or  giving  away  of  cocaine  or  any  salts 
or  compounds  thereof,  it  is  no  defense  to  a 
prosecution  for  violation  of  the  latter  act 
that  the  compound  of  cocaine  sold  was  a 
patent  or  proprietary  preparation.  People 
▼.  Zito,  237  111.  434,  86  N.  E.  104L 

—who  are  "sellers." 

The  owner  of  a  department  store,  not  a 
duly  qualified  and  registered  chemist,  who 
opens  a  drug  department,  from  which  poi- 
sons are  sold  in  his  name,  "keeps  an  open 
shop  for  retailing,  dispensing,  and  com- 
pounding poisons,''  in  violation  of  the  Eng- 
lish pharmacy  act,  though  such  depart- 
ment is  under  the  sole  control  of  a  duly 
qualified  and  registered  chemist.  R.  ex  rel. 
Warner  v.  Simpson,  27  Ont.  Rep.  603. 

But  one  who  merely  acts  as  agent  to  re- 
ceive at  his  shop  orders  for  a  preparation 
containing  a  poison,  the  orders  to  be  trans- 
mitted to  the  manufacturer,  and  the  prepa- 
ration to  be  sent  by  the  latter  to  the  pur- 
chaser direct,  is  not  a  "seller"  within  the 
meaning  of  the  act,  although  he  receives 
the  price  on  account  of  the  manufacturer, 
giving  a  receipt  on  a  bill  headed  with  the 
manufacturer's  name.  Pharmaceutical  Soc. 
v.  White  [1901]  1  K.  B.  601. 

A  sale  of  cocaine  without  a  prescription, 
as  required  by  statute,  by  a  clerk  employed 
by  the  proprietors  of  a  drug  store,  and 
who  was  authorized  generally  to  sell  any- 
thing in  the  store,  constitutes  a  sale  by 
the  proprietors  themselves,  although  they 
did  not  in  express  words  authorize  the 
clerk  to  sell  cocaine.  Zito  v.  People,  140 
Til.  App.  611,  affirmed  in  237  111.  434,  86 
N.  E.  1041. 

A  druggist  does  not  "sell  and  deliver"  a 
poison  without  a  label,  in  violation  of  the 
law,  when  he  is  induced  to  deliver  to  a 
person  a  package  containing  a  poison,  by 
representations  of  such  person  that  it  is 
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his,    and    without    knowing    its    character. 
Hackett  v.  Pratt,  52  111.  App.  346. 

And  a  conviction  of  a  statutory  offense 
of  having  in  possession  cocaine  "with  in- 
tent to  sell,  give  away,  or  otherwise  dis- 
pense the  same,"  cannot  be  sustained  in 
Virginia  when  it  appears  that  the  cocaine 
was  never  ordered  to  be  sent  to  that  state, 
and  only  came  into  her  borders  as  the  re- 
sult of  a  mistake  made  by  the  consignors; 
that  the  defendant  positively  refused  to  re- 
ceive the  same,  and  never  for  a  moment  had 
any  such  possession  of  it  as  would  have 
enabled  him  to  do  any  one  of  the  acts  for- 
bidden by  the  statute;  and  that  he  had  no 
intention  of  selling,  giving  away,  or  other- 
wise dispensing  the  cocaine  in  that  state. 
Taylor  v.  Com.  109  Va.  825,  63  S.  E.  1079. 

— allegations  and  proofs. 

In  a  prosecution  for  the  unlawful  sale  of 
cocaine,  it  is  not  necessary  to  allege  the 
name  of  the  person  to  whom  the  sale  was 
made,  or  that  the  name  is  unknown.  Peo- 
ple v.  Zito.  237  111.  434,  80  N.  E.  1041. 

In  Holmes  v.  State,  7  Ga.  App.  570,  67 
S.  E.  693,  it  is  held  that  on  a  prosecution 
for  unlawfully  selling  or  furnishing  cocaine, 
"the  state  may  prove  as  many  separate 
sales  as  it  can,  provided  such  sale  or  fur- 
nishing occurred  within  two  years  before, 
the  filing  of  the  accusation." 

Under  a  statute  prohibiting  the  sale  or 
giving  away  of  certain  drugs,  except  on 
prescription,  and  requiring  that  "physicians 
or  pharmacists  who  prescribe  opium,  or 
any  of  the  drugs  above  named,  shall  keep  a 
record,"  etc.,  it  is  no  defense  to  the  prose- 
cution of  a  regularly  qualified  and  prac- 
tising physician  for  unlawfully  giving  away 
and  selling  morphine  without  a  prescrip- 
tion, that  he  orally  prescribed  the  drug  in 
question  to  his  patient  in  his  regular  prac- 
tice at  the  time  of  the  sale,  unless  he  fur- 
ther proves  that  he  made  and  kept  the 
record  required  by  the  statute.  State  v. 
Jones,  18  Or.  256,  22  Pac.  840. 

Effect. 
Where  a  pharmacist  has  been  convicted 
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McGehee,  Due  Process  of  Law,  p.  311 ; 
Harding  v.  People,  160  111.  459,  32  L.R.A. 
445,  52  Am.  St.  Rep.  344,  43  N.  £.  624; 
Frorer  v.  People,  141  111.  171,  16  L.R.A. 
492,  31  N.  E.  395;  Millett  v.  People,  117 
111.  294,  57  Am.  Rep.  869,  7  N.  E.  631;  Ram- 
sey V.  People,  142  111.  380,  17  L.R.A.  853, 
32  N.  E.  364 ;  State  v.  Goodwill,  33  W.  Va. 
179,  6  L.R.A.  621,  25  Am.  St.  Rep.  863,  10 
S.  £.  285;  Kentucky  Bd.  of  Pharmacy  y. 
Cassidy,  115  Ky.  690,  74  S.  W.  730;  Cohen 
V.  Virginia,  6  Wheat.  264,  5  L.  ed.  257. 

Mr.  Edward  Bloomfleld,  with  Messrs. 
James  Breathitt,  Attorney  General,  Tom 
B.  McGregor,  and  Loralne  Mix,  for  ap- 
pellee: 

The  court  has  judicial  knowledge  that 
opium  is  per  se  a  poison  and  dangerous 
habit-forming  drug. 

Ex  parte  Mon  Luck,  29  Or.  421,  32  L.R.A. 
738,  64  Am.  St.  Rep.  804,  44  Pac.  693. 

The  Kentucky  pharmacy  act  is  constitu- 
tional. 

Wilson  V.  Com.  119  Ky.  769,  82  S.  W. 
427 ;  Kentucky  Bd.  of  Pharmacy  v.  Cassidy, 
115  Ky.  690,  74  S.  W.  730;  Com.  v.  Ward, 
136  Ky.  146,  123  S.  W.  673;  Com.  v.  Payne 
Medicine  Co.  138  Ky.  164,  127  S.  W.  761. 

The  statute  is  neither  discriminatory  nor 


manufacturing  chemists  and  druggists  sell- 
ing by  wholesale  from  its  provisions. 

Com.  V.  Payne  Medicine  Co.  supra;  State 
V.  Forcier,  65  N.  H.  42,  17  Atl.  577 ;  Stand- 
ard Oil  Co.  V.  Com.  119  Ky.  1,  82  S.  W.  970, 
83  S.  W.  557;  Com.  v.  Fowler,  96  Ky.  167, 
33  L.R.A.  839,  28  S.  W.  786;  Stickrod  v. 
Com.  86  Ky.  293,  5  S.  W.  580 ;  Com.  ex  rel. 
Barth,  v.  McCann,  123  Ky.  247,  94  S.  W. 
645;  Hagar  v.  Com.  128  Ky.  1,  15  L.R.A. 
(N.S.)  195,  129  Am.  St.  Rep.  238,  107  S.  W. 
2b4;  Com.  v.  Ward,  supra. 

The  statute  does  not  deprive  or  attempt 
to  deprive  defendant  of  his  liberty  or  prop- 
erty without  diie  process  of  law,  in  viola- 
tion of  the  14th  Amendment. 

Powell  V.  Pennsylvania,  127  U.  S.  678, 
32  L.  ed.  253,  8  Sup.  Ct.  Rep.  992,  1257; 
Austin  V.  Tennessee,  179  U.  S.  343,  45  L.  ed. 
224,  21  Sup.  Ct.  Rep.  132;  Sanders  v.  Com. 
117  Ky.  1,  1  L.R.A.(N.S.)  932,  111  Am.  St 
Rep.  219,  77  S.  W.  358. 

Carroll,  J.,  delivered  the  opinion  of  the 
court : 

The  information  filed  by  the  common- 
wealth against  the  appellant,  who  is  a  drug- 
gist, charged  that  he  unlawfully  sold  at 
retail,  not  on  a  physician's  prescription,  to 


does  it  lack  uniformity  because  it  excludes  I  Will  Frazier,  a  certain  quantity  of  poison. 


under  a  statute  prohibiting  the  sale  of  co- 
caine except  upon  prescription,  And  pro- 
viding that  the  license  of  a  pharmacist  con- 
victed of  the  unlawful  sale  of  cocaine  shall 
be  revoked,  the  board  of  pharmacy  is  not 
authorized  to  renew  a  license  which  has 
been  thus  revoked,  and  a  mandamus  will 
not  lie  to  compel  them  to  do  so.  Thomas 
V.  Board  of  Pharmacy,  152  N.  C.  373,  67 
S.  E,  925. 


— ^violations  as  civil  negligence. 

Tn  Burk  v.  Creamery  Package  Mfg.  Co. 
126  Iowa,  730,  106  Am.  St.  Rep.  377,  102 
N.  W.  793,  it  was  held  that  it  was  negli- 
gence per  ae  to  fail  to  comply  with  the 
statute  making  it  a  misdemeanor  to  de- 
liver or  sell  to  another  any  poisonous  liquor 
or  substance  without  having  the  receptacles 
labeled  "poison."  The  court  said:  "Viola- 
tion of  such  statutes  is  universally  held  to 
be  negligence." 

So,  in  Sutton  v.  Wood,  120  Ky.  23,  85 
S.  W.  201,  8  A.  &  E.  Ann.  Cas.  844,  under 
the  statute  involved  and  quoted  from  in 
Katzman  v.  Com.,  it  was  held  that  a  drug- 
gist's failure  to  observe  the  statutory  pre- 
cautions in  selling  poison  is  per  se  a  neg- 
lect of  duty  from  which,  when  special  dam- 
age flows,  there  exists  prima  facie  a  case 
of  actionable  negligence.  The  court  said: 
"As  the  legislation  was  to  enhance  the  pub- 
lic's protection,  the  duties  imposed  on  the 
druggists  were  intended  as  statutory  tests 
of  care,  in  so  far  as  the  statutes  wen%. 
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Their   nonobservance   is  per  ae   neglect  of 
duty,  as  well  as  neglect  of  care." 

In  Davis  v.  Guarnieri,  45  Ohio  St.  470, 
4  Am.  St.  Rep.  548,  15  N.  E.  350,  where  it 
was  alleged  that  defendant  carelessly  sold 
and  delivered  to  plaintiff  a  deadly  poison 
instead  of  the  harmless  medicine  he  called 
for,  it  was  held  that  the  omission  to  label 
the  drug  sold  "poison,"  as  required  by  stat- 
ute, was  evidence  of  negligence  in  the  sale  * 
and  delivery  thereof.  The  court  said: 
"Such  omission  was  certainly  none  the  less 
a  negligent  act  because  it  is  denounced  as 
a  crime  by  the  statute."  And  it  was  fur- 
ther held  proper  for  the  trial  court,  in  sucli 
a  case,  to  call  the  jury's  attention  to  such 
statute. 

And  in  Campbell  v.  Brown,  81  Kan.  480, 
26  L.R.A.(N.S.)  1142,  106  Pac.  37,  an  ac- 
tion for  damages  for  alleged  negligence  of 
the  defendant  in  selling  and  delivering 
wood  alcohol,  instead  of  grain  alcohol,  the 
article  called  for,  and  in  failing  to  label 
the  bottle  to  indicate  its  poisonous  con- 
tents, it  was  said,  incidentally  to  the  hold- 
ing of  the  case,  that  the  neglect  of  the 
statutory  requirement  that  a  druggist,  in 
selling  a  poisonous  substance,  must  prop- 
erly label  the  bottle  containing  it,  was  with- 
in the  issues  presented,  and  that  "the  stat- 
ute does  not  except  from  its  operations  sales 
of  poisons  to  be  used  externally,  whether 
upon  animal  or  man." 

For  other  cases  as  to  the  right  of  private 
party  to  maintain  action  for  violation  of 
statute  regulating  sales  of  poisons, — see 
note  in  9  L.R,A.(N.S.)  382.        A.  C.  W. 
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to  wit,  opium,  witliout  satisfying  himself 
that  such  poison  was  to  be  used  for  legiti- 
mate purposes,  and  with  the  knowledge  that 
it  was  intended  for  smoking  purposes  or 
for  habitual  use.  It  was  returned  under 
§  2630  of  the  Kentucky  Statutes  (Rus- 
selFs  Stat.  §  6057),  reading  in  part:  "No 
person  shall  sell  at  retail  any  poisons  ex- 
cept as  herein  provided,  without  affixing  to 
the  bottle,  box,  vessel,  or  package  contain- 
ing same,  a  label  printed  or  plainly  writ- 
ten, containing  the  name  of  the  article,  the 
word  'poison,'  and  the  name  and  place  of 
the  business  of  the  seller,  with  the  common 
name  of  two  or  more  readily  accessible 
antidotes ;  nor  shall  he  deliver  poison  to  any 
person  without  satisfying  himself  that  such 
poison  is  to  be  used  for  legitimate  purposes. 
A  poison,  in  the  meaning  of  this  act,  shall 
be  any  drug,  chemical,  (^r  preparation  which, 
according  to  standard  works  on  medicine  or 
materia  medica,  is  liable  to  be  destructive 
to  adult  human  life,  in  quantities  of  60 
grains  or  less.  It  shall  be  the  further  duty 
of  anyone  selling  or  dispensing  poisons 
which  are  known  to  be  destructive  to  adult 
liuman  life  in  quantities  of  5  grains  or  less, 
before  delivering  them,  to  enter  in  a  book 
kept  for  that  purpose  the  name  of  the  seller, 
the  name  and  residence  of  the  buyer,  the 
name  of  the  article^  the  quantity  sold  or 
disposed  of,  and  the  purpose  for  which  it 
is  said  to  be  intended.  .  .  .  The  pro- 
visions of  this  section  shall  not  apply  to  the 
dispensing  of  poisons  in  not  unusual  quan- 
tities or  doses,  on  physicians'  prescriptions, 
nor  to  the  sale  to  agriculturists  or  horti- 
culturists of  such  articles  as  are  commonly 
used  by  them  as  insecticides.     ..." 

It  is  agreed  that  the  appellant  is  a  retail 
druggist;  that  he  sold  the  opium  charged 
in  the  information  to  the  purchaser  for  the 
purpose  of  allowing  the  purchaser  to  smoke 
the  same;  that  he  knew  before  making  the 
sale  that  the  purchaser  was  addicted  to  the 
use  of  opium;  that  it  was  not  sold  on  a 
physician's  prescription;  that  it  is  a  poison, 
destructive  to  adult  human  life  in  quanti- 
ties of  5  grains  or  less.  It  is  further  agreed 
that  there  was  affixed  to  the  bottle  or 
package  containing  the  opium  a  printed 
label,  giving  the  name  of  the  article,  the 
word  "poison,"  and  the  name  and  place  of 
the  seller,  with  the  common  name  of  two 
readily  accessible  antidotes,  and  that,  be- 
fore delivering  the  poison,  appellant  en- 
tered in  a  book  kept  for  that  purpose,  as 
required  by  the  statute,  the  name  of  the 
seller,  the  name  and  residence  of  the  buyer, 
the  name  of  the  article,  the  quantity  sold, 
and  the  purpose  for  which  it  was  said  to 
be  intended.  It  will  thus  be  observed  that 
the  offending  charged  against  the  appellant 
consisted  in  selling  the  drug  by  retail  with- 
30  LJl,A.(N.S.) 


out  a  prescription,  to  a  person  addicted  to 
the  use  of  it;  and  this  being  so,  the  sale 
was  not  made  for  a  legitimate  purpose. 
The  law  and  facts  were  submitted  to  the 
court  without  the  intervention  of  a  jury, 
and  the  appellant  was  found  guilty  of  violat- 
ing the  statute. 

A  reversal  is  asked  upon  the  ground  that 
the .  statute  is  invalid  upon  the  ground  of 
uncertainty,  because  it  does  not  define  with 
sufficient  precision  the  words  ''retail"  and 
"legitimate  purposes,"  and  because  it  makes 
an  arbitrary  and  unreasonable  discrimina- 
tion in  excluding  from  its  provisions  manu- 
facturing chemists  and  druggists  selling  by 
wholesale,  and  has  the  effect  of  depriving 
the  appellant  of  his  liberty  and  property 
without  due  process  of  law.  That  it  is  com- 
petent for  the  legislature  to  impose  reason- 
able restrictions  upon  the  sale  of  drugs  and 
poisons  there  is  no  room  to  doubt.  It  has 
been  so  often  held  that  laws  controlling  and 
regulating  the  sale  of  these  articles  come 
within  the  police  power  of  the  state  that  we 
do  not  deem  it  necessary  to  do  more  than 
cite  the  case  of  the  Kentucky  Bd.  of  Phar- 
macy  v.  Cassidy,  135  Ky.  690,  74  S.  W.  730, 
and  call  attention  to  the  numerous  authori- 
ties therein  cited.  Indeed,  counsel  for  the 
appellant  does  not  attack  the  statute  upon 
the  ground  that  it  was  not  within  the  power 
of  the  legislature  to  enact  a  law  regu- 
lating the  sale  of  opium  or  other  drugs  or 
poisons,  but  upon  the  theory  that  this  power 
was  not  properly  exercised.  If  this  statute 
is  so  uncertain  and  indefinite  in  describing 
what  will  constitute  the  offense  denounced 
by  the  statute  that  persons  of  ordinary  un- 
derstanding cannot  comprehend  its  meaning 
or  determine  when  they  have  violated  its 
provisions,  then  it  is  open  to  the  objection 
urged  against  it.  The  law  is  well  settled 
that  a  penal  statute  creating  an  offense 
must  be  sufficiently  plain  and  exact  to 
enable  persons  of  ordinary  intelligence  to 
understand  its  provisions.  As  said  by 
Justice  Brewer  in  Chicago  &  N.  W.  R.  Co. 
V.  Dey  (CO.)  1  L.R.A.  744,  2  Inters.  Com. 
Rep  325,  35  Fed.  866:  "No  penal  law  can 
be  sustained  unless  its  mandates  are  so 
clearly  expressed  that  any  ordinary  person 
can  determine  in  advance  what  he  may  and 
what  he  may  not  do  under  it."  And  this 
principle,  which  was  fully  approved  by  this 
court  in  Louisville  &  N.  R.  Co.  v.  Com.  99 
Ky.  132,  33  L.R.A.  209,  59  Am.  St.  Rep.  457, 
35  S.  W.  129,  we  have  no  disposition  to 
modify  or  depart  from. 

In  the  argument  in  support  of  the  objec- 
tion mentioned,  it  is  said  that  the  legisla- 
ture should  have  defined  the  meaning  of  the 
words  "retail"  and  "legitimate  purposes," 
so  that  a  druggist  might  know  what  quan- 
tity would  constitute  a  sale  by  retail  and 
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what  would  or  would  not  be  considered  a 
sale  for  legitimate  purposes;   and  so  that 
there  could  not  be  two  opinions  as  to  what 
these  words  mean  when  different  courts  or 
juries  came  to  pass  upon  questions  involv- 
ing a  violation  of  the  statute.     It  may  be 
admitted    that,    although    the    meaning   of 
the   words  "retail"    and    "legitimate    pur- 
poses/' as  used  in  the  statute,  are  reason- 
ably well  understood,  it    is  nevertheless  pos- 
sible that  there  might  be  difference  of  opin- 
ion as  to  whether  in  a  given  state  of  case 
the  sale  of  a  drug  was  by  retail  or  for  a 
legitimate  purpose,  and  it  is  possible  that, 
in   administering  this   statute,   it  may  oc- 
casionally happen  that  a  druggist  will  be 
accused  who  claims  not  to  know  what  con- 
stitutes a  sale  by  retail  or  what  is  a  legiti- 
mate use  of  opium;  and  it  is  also  possible 
that  different  trial  courts  and  juries  may 
not  always  be  harmonious  in  the  conclusions 
reached  upon  this  point.    But  the  fact  that 
there  may  be  occasional  doubt  or  want  of 
agreement  on  this  question   cannot  be  al- 
lowed  to   invalidate   the   statute.     If   this 
rule    obtained,    many    penal    statutes    that 
have  stood  unquestioned  for  years  and  have 
been  often  enforced  would  be  held  invalid. 
There  are  numerous  statutes  in  existence, 
creating   and    describing    offenses,    the    en- 
forcement of  which  often  brings  into  promi- 
nent notice  a  question  concerning  tde  mean- 
ing of  words  in  the  law  about  whii»a  differ- 
ent persons  might  reach  a  different  conclu- 
sion.    In  the  trial  of  many  criminal  cases 
there    are,   of   necessity,   submitted   to   the 
jury  issues  involving  the  meaning  of  certain 
words  upon  which  depends  the  guilt  or  in- 
nocence of  the  accused;  and  with  the  court 
or  jury,  as  the  case  may  be,  is  left  the  de- 
cision whether  or  not  the  law  under  which 
the  prosecution  is  pending  has  been  violat- 
ed.    It  would,  of  course,  be  extremely  de- 
sirable if  every  penal  statute  could  be  made 
so  plain  as  not  to  leave  any  doubt  as  to 
its  meaning,  and  so  intelligible  as  that  every 
person  could  by  reading  it  at  once  decide 
what   he   might   with   safety    do    under    it. 
But  this  ideal  condition  is  not  attainable. 
It  would  not  be  at  all  practicable  to  define 
in  every  statute  the  meaning  of  controlling 
words  in  it  that  there  may  be  difference  of 
opinion  concerning,  when  it  is  attempted  to 
apply  them  to  a  given  state  of  facts.     To 
do  this  would  extend  to  unreasonable  length 
almost  every  statute  that  creates  and  de- 
scribes an  offense,  and  would  also  compli- 
cate and  confuse  the  administration  of  the 
criminal  law,  as  the  definitions  would  often 
be  as  uncertain  as  the  thing  defined.    Every 
penal  statute  should  be  given  a  reasonable 
construction, — one  that  will  effectuate   the 
legislative    intent    in    its    enactment, — and, 
if  it  describes  the  offense  in  language  that 
30  L.R.A.(X.S.) 


can  be  understood  by  persons  of  ordinary  in- 
telligence,  it   will   not   be   declared   invalid 
on  the  ground  of  uncertainty.     The  estab- 
lished rules  of  construction  do  not  require 
that  the  sufficiency  of  penal  statutes  should 
be  measured  by  a  technical  standard  that 
would    impair    ttieir    efficiency    and    make 
their  enforcement  difficult,  if  not  impossi- 
ble.   A  little  common  sense,  as  well  as  legal 
learning,  must  be  used  in  the  practical  ad- 
ministration of  the  law;  and  it  is  not  es- 
sential that  a  statute  shall  be  so  elaborate 
in  its  detail  as  to  attempt  to  meet  every  pos- 
sible state  'of  fact  that  may  arise  under  it. 
As  said  in  Com.  v.  Trent,  137  Ky.  34,  77 
8.  W.  390:  "Penal  enactments  must  be  con- 
strued as  other  statutes,  with  the  view  to 
carry  out  the  intention  of  the  legislature. 
.     .     .     The  intention  of  the  legislature  is 
to  be  collected  from  the  words  employed; 
but    in    construing   a    statute     .     .     .     the 
court  will  look  to  the  whole  act,  and  the 
purpose  of  its  makers  in  its  enactment.    The 
court  cannot  depart  from  the  plain  meaning 
of  the  words  in  a  penal  act,  and  adjudge 
that  punishable  under  the  statute  which  its 
language    does    not    fairly    cover.     .     .     . 
But,  in  determining  what  may  be  punished 
under  the  words  of  a  statute,  the  court  must 
apply  the  rule  that  every  statute  shall  be 
construed  liberally,  with  a  view  to  carry  out 
the  intention  of  the  legislature  and  promote 
its  objects,  taking  all  ordinary  words  and 
phrases  according  to  the  common  and  ap- 
proved use  of  language."     The  purpose  of 
the  statute,  in  so  far  as  it  refers  to  opium 
and  kindred  drugs,  was  to  prevent,  without 
a   physician's   prescription,    their    sale    in 
small  quantities  to  persons  who  intended  to 
use  them,  not  for  medical  or  legitimate  pur- 
poses, but  to  satisfy  a  depraved  habit;  and 
its  purpose  ought  not  to  be  weakened  by 
an    intarpretation    that    would    impair,    if 
not  destroy,  its  usefulness. 

The  word  "retail"  is  defined  by  Webster 
to  be  "the  sale  of  commodities  in  small 
quantities  or  parcels."  This  is  the  defini- 
tion given  by  Bouvier  in  his  law  dictionary, 
and  the  one  recognized  as  correct  by  law 
writers  generally.  24  Cyc.  Law  A,  Proc  p. 
1G84;  24  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
876.  There  are  few  persons  of  ordinary  in- 
telligence who  do  not  understand  the 
meaning  of  the  word  "retail,"  or  who  would 
not  be  able  to  decide  with  reasonable 
certainty  whether  the  sale  of  a  given  article 
or  commodity  was  a  sale  by  retail  or  whole- 
sale. In  the  common  everyday  affairs  of 
life,  people  are  constantly  buying  and  sell- 
ing things  by  wholesale  and  retail,  and  it 
would  be  absurd  to  say  that  a  person  who 
had  intelligence  enough  to  conduct  a  drug 
store  did  not  know  when  he  was  selline  a 
drug  by  retail,  or  did  not  know  that  the 
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purchase  of  a  small  quantity  of  opium  was 
a  retail  transaction;  and  there  ought  not  to 
be  any  difficulty  in  the  mind  of  a  druggist 
in  understanding  the  meaning  of  the  words 
*' legitimate  purpose,"  as  used  in  the  stat- 
ute. It  is  provided  that  the  druggist  who 
sells  by  retail,  without  a  prescription,  the 
poisons  mentioned,  must  first  satisfy  him- 
self that  it  is  for  a  legitimate  purpose;  and 
it  is  to  be  presumed  that  the  druggist  knows 
the  legitimate  purposes  for  which  these 
poisons  may  be  used;  but,  if  he  does  not 
know,  or  has  doubt  about  it,  then  he  must 
in  good  faith  exercise  reasonable  care  to 
find  out  the  purpose  for  which  the  drug  or 
poison  is  bought.  The  statute  does  not 
impose  any  harsh  or  unreasonable  duty  on 
<iruggists,  because,  if  the  person  desiring 
to  purchase  has  not  a  prescription,  the 
druggist  can  save  himself  from  violating 
its  provisions  by  in  good  faith  exercising 
reasonable  care  to  satisfy  himself  that  it 
is  intended  for  a  legitimate  purpose.  But  if 
he  makes  a  sale  by  retail  in  the  absence  of 
a  prescription,  without  first  in  good  faith 
exercising  reasonable  care  to  satisfy  him- 
self that  the  purchaser  intends  to  use  the 
drug  for  a  legitimate  purpose,  and  it  ap- 
pears in  the  prosecution  against  him  that 
the  purchase  was  not  made  for  a  legitimate 
purpose,  he  subjects  himself  to  the  penalty 
denounced  by  the  statute.  In  other  words, 
whenever  a  druggist  sells  by  retail  the 
poisions  mentioned,  without  being  protect- 
ed by  the  prescription  of  a  physician,  he 
takes  the  risk  of  violating  the  law,  unless, 
before  making  the  sale,  he  in  good  faith  uses 
reasonable  care  to  satisfy  himself  that  it  is 
intended  for  legitimate  purposes.  And 
whether  or  not  this  degree  of  care  is  used 
is  a  question  of  fact,  to  be  determined,  if 
put  iD  issue,  from  the  evidence. 

On  the  trial  of  this  case,  a  number  of 
physicians  were  introduced  for  the  common- 
wealth, for  the  purpose  of  showing  that  the 
,8ale  of  opium  for  smoking  purposes,  or  to 
an  habitual  user  of  the  drug,  was  not  a  sale 
for  legitimate  purposes.  These  physicians 
graphically  described  the  ruinous  effects  of 
opium,  physically,  mentally,  and  morally, 
when  used  habitually  in  any  manner,  and 
declared  in  emphatic  terms  the  habit  to  be 
the  most  degrading  and  destructive  that  any 
person  can  acquire.  Their  testimony  was 
objected  to,  but  we  think  that,  in  a  prosecu- 
tion under  the  statute,  if  the  accused 
should  make  the  defense  that  the  sale  of 
opium  to  a  person  for  smoking  purposes, 
or  who  was  an  habitual  user  of  the  drug, 
was  legitimate,  it  would  be  competent  to  in- 
troduce as  witnesses  upon  this  point  physi- 
cians or  druggists  to  give  an  opinion  wheth- 
er  or  not  the  sale,  under  the  described 
circumstances  and  conditions,  was  for  a 
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legitimate  purpose.  The  statute  was  in- 
tended to  regulate  sales  by  druggists,  and, 
when  it  is  sought  to  apply  the  words  "legit- 
imate purposes''  to  a  sale  of  drugs  or 
poisons  by  druggists,  they  have  a  technical 
meaning  that  may  not  be  clearly  known  or 
understood  by  courts  or  jurors,  and  bo  it 
is  permissible  to  allow  experts  to  give  evi- 
dence as  to  what  is  regarded  by  qualified 
druggists  and  physicians  legitimate  pur- 
poses for  which  sales  may  be  made,  so  that 
the  trial  court  and  jury  may  be  informed 
as  to  what  is  recognized  as  a  legitimate  pur- 
pose for  which  these  drugs  may  be  sold  by 
those  intrusted  with  their  sale,  and  to 
whom,  in  a  measure,  is  confined  the  knowl- 
edge as  to  what  constitutes  a  sale  for  legit- 
imate purposes.  When  words  are  used  in 
a  penal  statute  that  have  both  a  popular 
ai;d  a  trade  or  technical  meaning,  and,  as 
used  in  the  statute,  they  have  reference  to 
a  trade  or  profession,  these  words,  in  con- 
struing the  statute,  should  be  given  their 
meaning  as  understood  by  the  trade  or  pro- 
fession to  which  they  apply.  2  Lewis's 
^Sutherland,  Stat.  Constr.  §§  389-396.  This 
is  the  rule  given  for  the  construction  of 
statutes  in  §  460  of  the  Kentucky  Stat- 
utes (Russell's  Stat.  §  4174),  providing  in 
part  that  "all  words  and  phrases  shall  be 
construf4  and  understood  according  to  the 
common  and  approved  usage  of  language; 
but  technical  words  and  phrases,  and  such 
others  as  may  have  acquired  a  peculiar  and 
appropriate  meaning  in  the  law,  shall  be 
construed  and  understood  according  to  such 
meaning." 

The  question  is  further  suggested  that 
the  construction  of  words  and  phrases  in 
a  statute  is  usually  for  the  court.  General- 
ly this  is  true.  But,  if  it  is  shown  by  evi- 
dence that  words  and  phrases  are  susceptible 
of  two  meanings,  depending  on  the  state  of 
facts  it  is  attempted  to  apply  them  to,  the 
court  may  instruct  the  jury  in  the  words 
of  the  statute,  and  leave  them  to  find  from 
the  evidence  whether  it  has  been  violated. 
To  illustrate,  if  there  should  be  difference  of 
opinion  on  the  part  of  witnesses  as  to 
whether  or  not  the  sale  being  inquired  into 
was  made  for  a  legitimate  purpose,  the 
court  should  leave  it  to  the  jury  to  find  the 
fact  and  make  their  verdict  accordingly. 

In  reference  to  the  criticism  that  the  stat- 
ute makes  an  arbitrary  and  unreasonable 
discrimination  against  retail  dealers  in 
drugs,  and  in  favor  of  wholesalers,  it  is 
sufficient  to  say  that  it  was  the  evil  of  sell- 
ing by  retail  that  the  legislature  intended 
to  prohibit.  If  a  wholesaler  should  sell  by 
retail  in  violation  of  the  statute,  he  would, 
of  course,  be  liable  to  the  same  extent  as 
would  the  retail  dealer.  But  there  is  a 
reasonable  and  well-defined  distinction  be- 
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tween  the  sale  of  goods  by  wholesale  and  by 
retail,  and  it  was  entirely  competent  for 
the  legislature,  in  the  exercise  of  the  police 
power,  and  to  accomplish  the  purpose  in- 
tended, to  make  it  a  penalty  to  sell  the  pro- 
hibited article  by  retail  without  mentioning 
its  sale  in  wholesale  quantities.  The  legis- 
lature did  not  deem,  it  necessary,  in  an  ef- 
fort to  correct  the  evil  following  the  illegit- 
imate use  of  opium  and  other  drugs,  to  ex- 
tend the  law  80  as  to  embrace  wholesale 
dealers.  It  is  a  well-known  fact  that  per- 
sons who  purchase  opium  for  illegitimate 
purposes,  as  a  rule,  obtain  it  in  small  quan- 
tities; and  to  place  restrictions  around  its 
sale  in  the  quantities  in  which  it  is  usual- 
ly obtained  was  the  motive  in  the  mind  of 
the  legislature.  It  was  dealing  with  a  con- 
dition that  existed.  This  legislation  was  not 
intended  to  reach  or  touch  all  persons  or 
conditions,  but  only  those  that  the  lawmak- 
ers, in  the  exercise  of  their  wisdom  and 
discretion,  deemed  it  necessary  to  regulate 
for  the  safety  and  protection  of  the  unfor- 
tunate class  who  have  acquired  the  drug 
habit.  If  hereafter  it  becomes  necessary  to 
do  80,  the  legislature  may  place  such  re- 
structions  as  are  reasonably  necessary 
around  the  sale  of  this  or  other  drugs 
by  wholesale;  but  the  failure  to  do  so  in 
the  act  we  are  considering  does  not  leave 
it  open  to  the  objection  that  it  is  discrimi- 
natory, arbitrary,  or  unreasonable. 

The  classification  made  by  the  statute  is 
a  reasonable  and  natural  one,  and  all  per- 
sons within  its  scope  are  treated  exactly 
alike.  An  offense  is  created  and  defined  in 
appropriate  words,  capable  of  being  under- 
stopd  and  applied  with  reasonable  certainty ; 
and,  viewed  from  any  standpoint,  the  penal- 
ty imposed  upon  the  appellant  did  not  de- 
prive him  of  his  liberty  or  property  without 
due  process  of  law.  The  statute  does  not 
violate  either  the  state  or  Federal  Constitu- 
tion, and,  as  under  the  evidence  and  agreed 
facts  there  can  be  no  question  as  to  appel- 
lant's guilt,  the  judgment  of  the  lower 
court  is  affirmed. 
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INHABITANTS  OF  MILFORD 

V. 

BANGOR  RAILWAY  &  ELECTRIC  COM- 
PANY. 

(106  Me.  316,  76  Atl.  696.) 

Water  company  —  contract  to  furnish 
supply  —  construction. 

1.  A  provision  in  a  contract  by  a  water 
company  to  furnish  service  as  efficient  as 
that  furnished  to  another  city  is  modified 
30  L.R.A.(N.S.) 


by  the  act  of  the  municipality  in  .install- 
ing smaller  mains  which  make  the  render- 
ing of  the  service  of  equal  efficiency  impos- 
sible, and  the  company's  duty  is  to  use  rea- 
sonable care  to  furnish  a  service  as  nearly 
efficient  as  that  of  the  other  municipality, 
as  the  difference  in  size  of  mains  will  per- 
mit. 

Same  —  liability  for  fire  loss. 

2.  A  water  company  which,  in  considera- 
tion of  the  payment  of  a  hydrant  rental, 
undertakes  to  furnish  water  to  a  municipal- 
ity, is  not  liable  for  loss  of  municipal  prop- 
erty through  its  failure  to  maintain  a  suf- 
ficient pressure  to  extinguish  fires,  where 
its  contract  does  not  require  it  to  furnish 
any  particular  water  pressure,  or  place  it 
under  any  obligation  with  respect  to  the 
extinguishment  of  fires. 

(December  20,  1909.) 


Note,  —  Liability  of  water  company  for 
destruction  of  property  of  munici' 
pality  hy  fire  in  consequence  of  faiU 
ure  to  maintain  sufficient  pressure. 

While  there  are  many  decisions  as  to  the 
liability  of  water  companies  to  individuals 
for  losses  sustained  by  fire  owing  to  the 
inadequacy  of  the  water  supplv,  the  lia- 
bility of  such  companies  for  losses  sus- 
tained by  municipalities  from  that  source 
has  been  touched  upon  in  but  few  cases. 

The  liability  in  such  cases  must  depend 
largely  upon  the  nature  of  the  contract 
entered  into  between  the  municipality  and 
the  company  imdertaking  to  furnish  a 
water  supply. 

Where  the  undertaking  on  the  part  of 
the  water  company  is  merely  to  establish 
a  plant  and  supply  water,  without  any 
stipulation  to  afford  protection  from  fire, 
it  would  seem  that  such  companies  should 
not  be  held  liable  for  losses  sustained  by 
municipalities  through  the  destruction  of 
their  property  by  fire. 

In  Famham  on  Waters,  p.  848,  the  au- 
thor, in  dealing  with  the  liability  of  water 
companies  to  citizens  whose  property  has 
been  destroyed  by  fire  because  of  the  failure 
of  the  water  companies  to  fulfil  their  con- 
tracts, says:  'The  nonliability  of  the 
water  company  depends  not  on  the  inabil- 
ity of  the  taxpayer  to  maintain  the  action, 
but  on  the  failure  of  the  water  company's 
contract  to  cover  the  liability  sued  for.  As 
said  in  Wainwright  v.  Queens  County 
Water  Co.  78  Hun,  146,  28  N.  Y.  Supp.  987, 
the  company  does  not  agree  to  extinguish 
fires.  Its  agreement  is  to  furnish  water. 
In  most  cases  it  would  be  impossible  to  say 
that  failure  to  furnish  water  was  the  cause 
of  the  loss.  Fires  occur  constantly  in 
which  not  only  buildings  and  their  con- 
tents, but  whole  sections  of  cities,  are  con- 
sumed, although  all  the  water  that  can  be 
used  is  at  hand  and  turned  upon  the  fiiimes. 
With  all  the  uncertainty  which  exists  as  to 
what  is  the  particular  cause  responsible 
for  a  fire  loss,  a  water  company  cannot  be 
held  liable  for  the  loss,  unless  it  is  held 
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MOTION  by   defendant  for   a  new  trial 
after  verdict  for  plaintiffs  on  a  trial 
before  the  Supreme  Judicial  Court  for  Pen- 
obscot County  of  an  action  brought  to  re- 
cover damages  for  the  loss  of  certain  proper- 
ty by  fire  alleged  to  have  been  the  result  of 
defendant's  negligent  failure  to  maintain  a 
certain  water  pressure.     Sustained. 
The  facts  are  stated  in  the  opinion. 
Mr.  E.  C.  Ryder,  for  defendant: 
An  action  cannot  be  maintained  against 
a  water  company  for  loss  of  property  by  fire, 
unless  it  has  failed  to  do  certain  specific 
things  by  way  of  protection  which  it  agreed 


to  do,  or  unless  there  has  been  a  breach  of 
an  express  covenant  in  the  contract  to  do 
so. 

Farnham,  Waters,  pp.  848,  849;  Wain- 
wright  v.  Queen's  County  Water  Co.  78 
Hun,  149,  28  N.  Y.  Supp.  987;  Foster  v. 
Lookout  Water  Co.  3  Lea,  46;  Hadley  v. 
Baxendale,  9  Exch.  341,  5  Eng.  Rul.  Cas. 
502. 

lu  making  a  contract  with  a  water  com- 
pany for  the  protection  of  property  against 
fire,  the  town  acts  for  the  general  public 
good,  and  not  for  the  purpose  of  protecting 
any    particular    property. 


to  assume  the  responsibility  of  an  insurer. 
Mere  breach  of  a  contract  to  furnish  water 
for  the  extinguishment  of  a  fire  cannot  be 
said  to  be  the  cause  of  the  loss,  because 
such  cause  may  have  been  the  negligence 
of  the  owner,  the  criminal  act  of  a  stranger, 
the  atmospheric  conditions,  or  any  one  of 
numerous  other  things  which  might  be 
mentioned.  Unless  the  loss  can  be  said  to 
be  the  result  of  the  breach  of  the  water 
company's  contract  (which  could  never  be 
said,  because  the  influence  of  other  un- 
known quantities  could  not  be  determined), 
it  is  not  liable  for  the  loss  caused  by  the 
fire.  Keeping  in  mind  the  fact  that  the 
contract  of  the  water  company  is  to  fur- 
nish water,  and  not  to  extinguish  the  fire, 
the  rule  with  respect  to  damages  precludes 
holding  the  company  liable.  Damages  must 
be  such  as  were  within  the  contemplation 
of  the  parties;  and  it  certaintly  cannot  be 
claimed  that,  for  the  meager  remuneration 
received,  a  water  company  undertakes  to 
make  good  the  loss  which  would  result  from 
the  destruction  of  a  modern  city  by  fire. 
And  the  principle  applies  equally  to  the 
destruction  of  any  part  of  it.  For  there  is 
no  place  to  draw  a  line  short  of  absolute 
nonliability,  if  liability  for  loss  of  the  en- 
tire city  IS  denied.  The  great  weight  of 
authority  agrees  with  this  conclusion  al- 
though the  decisions  are  not  placed  on  this 
ground." 

It  is  always  open  to  the  parties  to  ex- 
pressly enter  into  contracts  whereby  water 
companies  may  be  held  liable  for  damage 
resulting  to  municipal  property  by  fire  be- 
cause of  the  failure  of  the  water  company 
to  furnish  a  sufficient  supply  of  water,  and 
where  such  a  contract  exists,  and  it  is  clear 
that  the  lack  of  water  caused  the  loss,  there 
can  be  no  doubt  of  the  municipality's  right 
to  recover. 

This  was  recognized  upon  the  first  ap- 
peal in  MiLFOBD  V.  Bangob  R.  &  Electbic 
Co.  ante,  526,  where  a  demurrer  was  over- 
ruled to  a  declaration  alleging  that  the 
water  company  had  expressly  engaged  to 
furnish  water  of  sufficient  pressure  and 
volume  to  extinguish  fires,  "and  especially 
and  particularly  fires  originating  in,  or 
communicated  to,  the  plaintifTs'  said  build- 
ing and  property." 

The  case  of  Ukiah  City  v.  Ukiah  Water 
ft    Improv.   Co.    relied   upon   by   the   court  j 
upon  the  last  appeal  in  Milfobd  v.  Bangob  ' 
30  L.R.A.(N.S.) 


R.  &  Electbic  Co.  and  sufficiently  set  out 
in  the  foregoing  opinion  was  distinguished 
on  the  ground  that  the  Ukiah  Case  con- 
tained no  express  contract  respecting  the 
quantity  of  water  to  be  furnished,  or  the 
manner  or  means  of  furnishing  it. 

And  in  Galena  v.  Galena  Water  Co.  132 
111.  App.  332,  where  an  action  on  the  case 
was  brought  against  a  water  company  by 
the  city  and  board  of  school  directors  to 
recover  damages  for  the  loss  of  a  public 
school  building  which  was  destroyed  by  fire 
owing  to  insufficient  pressure  of  water,  and 
the  contract  between  the  city  and  the  water 
company  provided  that  a  standpipe  should 
be  erected  at  a  sufficient  elevation  to  give 
reliable  pressure  for  the  use  of  the  water 
in  extinguishing  fires  in  buildings  on  hills, 
the  court  said :  "If,  as  alleged  in  the  decla- 
ration, the  water  company  failed  to  per- 
form these  provisions  of  the  contract,  and 
if  that  failure  caused  a  loss  by  fire  to  prop- 
erty owned  by  the  city,  we  see  no  good 
reason  why  the  water  company  should  not 
be  responsible  to  the  city,  one  of  the  parties 
to  the  contract,  for  the  proximate  results 
of  such  breach  of  contract."  The  declara- 
tion did  not  allege  any  connection  between 
the  city  and  the  school  board,  and  no  basis 
for  a  recovery  by  such  board  was  shown  by 
the  declaration,  and  a  demurrer  was  sus- 
tained because  of  a  misjoinder  of  parties, 
and  this  ruling  was  affirmed  in  229  111.  128, 
82  N.  E.  421. 

In  Houck  V.  Cape  Girardeau  Waterworks 
&  Electric  Light  Co.  (Mo.  App.)  114  S. 
W.  1099,  which  was  an  action  by  a  property 
owner,  it  was  held  under  an  ordinance 
granting  the  right  to  furnish  water  to  a 
city  and  its  inhabitants  at  a  pressure  ade- 
quate for  fire  protection  without  the  use 
of  fire  engines,  that  the  palpable  meaning 
was  that  sufficient  pressure  should  be  main- 
tained to  afl'ord  reasonable  protection  to 
all  buildings,  whether  owned  by  the  city 
itself  or  ?ts  inhabitants. 

The  question  of  the  right  of  a  property 
owner  to  maintain  an  action  against  a 
water  company  for  failure  to  supply  suffi- 
cient water  for  fire  purposes,  as  required 
by  its  contract  with  the  municipality,  is 
covered  in  the  note  to  Howsmon  v.  Trenton 
Water  Co.  23  L.R.A.  146,  and  the  supple- 
mental note  to  Hone  v.  Presque  Isle  Water 
Co.  21  L.R.A.(N.S.)   1021.  J.  T.  W. 
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Ukiah  City  v.  Ukiah  Water  &  Improv.  Co. 
142  Cal.  176,*  64  L.R.A.  231,  100  Am.  St. 
Rep.  107,  76  Pac.  773. 

No  action  either  ex  contractu  or  ex  de- 
licto can  be  maintained  by  these  plaintiffs 
to  recover  the  value  of  the  municipal  prop- 
erty destroyed.  The  action  cannot  be  main- 
tained by  giving  it  the  form  of  an  action 
ex  delicto, 

Farnham,  Waters,  pp.  849,  850;  Fowler 
V.  Athens  City  Waterworks  Co.  83  Ga.  219, 
20  Am.  St.  Rep.  313,  9  S.  E.  673;  House  v. 
Houston  Waterworks  Co.  88  Tex.  233,  28 
L.R.A.  532,  31  S.  W.  179. 

Messrs.  liouls  C.  Stearns,  liouls  C. 
Stearns,  Jr.,  and  Taber  D.  Bailey  for 
plaintiffs. 

Whitehouse,  J.,  delivered  the  opinion 
of  the  court: 

This  is  an  action  on  the  case  brought 
by  the  inhabitants  of  the  town  of  Mi  Herd 
against  the  defendant  corporation  to  recover 
the  value  of  the  town  hall  and  certain  side- 
walks and  hose,  which  were  the  property  of 
the  municipality  and  were  destroyed  by  fire 
in  April,  1905.  It  is  alleged  that  this  loss 
was  caused  by  the  negligence  of  the  de- 
fendant in  failing  to  perform  its  contract 
to  supply  through  its  pipes  water  cf  suffi- 
cient current,  pressure,  and  volume  to  ex- 
tinguish fires  within  the  range  of  its  hy- 
drants. 

A  general  demurrer  to  the  declaration  was 
filed  by  the  defendant;  and  it  was  stipulat- 
ed by  the  parties  that  the  cause  should  be 
heard  by  the  law  court  on  the  amended  dec- 
laration, demurrer,  and  joinder;  that  if  the 
demurrer  wjis  overruled  the  defendant 
should  have  the  right  to  plead  anew,  and  if 
sustained  the  plaintiff  should  be  nonsuited. 

The  count  in  the  declaration  especially  re- 
lied upon  by  the  plaintiffs  was  the  "amended 
count,"  which  is  as  follows: 

"In  a  plea  of  the  case,  for  that  on  the 
28th  day  of  April,  A.  d.  1905,  the  said  inhab- 
itants of  Milford  were  the  owners  of  a  cer- 
tain public  building  called  a  *town  hall,'  of 
the  value  of  $5,000,  and  certain  planks  and 
timbers  constituting  a  sidewalk  of  the  value 
of  $250,  and  certain  fire  hose  of  the  value  of 
$250;  and  the  plaintiffs  aver  that  on  the 
said  28th  day  of  April,  1905,  the  defendant 
had  engaged  and  was  bound  and  obliged  to 
furnish  through  its  mains,  conduits,  pipes, 
and  hydrants,  the  same  being  laid  and 
placed  in  the  streets  of  said  plaintiffs' 
town,  water  of  sufficient  current,  pressure, 
and  volume  to  extinguish  fire  within  range 
of  said  hydrants,  and  especially  and  par- 
ticularly fires  originating  in  or  communi- 
cated to  plaintiffs'  said  building  or  prop- 
erty, in  consideration  of  the  sum  of  $800 
per  annum  paid  to  it  by  said  plaintiffs — 
30  L.R.A.(N.S.) 


now  the  plaintiffs  say  that  on  said  28th  day 
of  April  a  fire  started  in  a  board  pile  at  a 
considerable  distance,*  to  wit,  a  quarter  of  a 
mile,  from  the  plaintiffs'  said  buildings  and 
property,  which  said  fire  might  easily  have 
been  extinguished  and  put  out  had  there 
been  any  pressure  and  volume  of  water  in 
said  mains  and  hydrants,  but,  the  defend- 
ant, unmindful  of  the  duty  and  obligations 
in  this  behalf,  wrongfully,  carelessly,  and 
negligently  suffered  and  allowed  said  mains, 
pipes,  and  hydrants  to  be  destitute  of  any 
current  of  water  of  sufficient  pressure,  force, 
and  volume  to  be  of  any  value  or  utility 
in  extinguishing  said  fire  or  any  fire,  so 
that  the  plaintiffs  were  unable  by  the  use 
of  the  greatest  diligence  and  the  strongest 
efforts  to  quench  the  fire  in  said  pile  of 
boards,  although  they  were  in  the  use  of  due 
care  in  this  behalf.  And  the  plaintiffs  aver 
that  said  fire  in  said  board  pile  was  com- 
municated to  the  said 'buildings  and  proper- 
ty of  plaintiffs  by  sparks,  firebrands,  or  cin- 
ders, so  that  the  same  were  utterly  burned 
and  consumed,  although  hydrants  were  at 
hand  and  in  close  proximity  to  said  build- 
ings and  property,  and  competent  and  cap- 
able men  were  at  hand  with  suitable  hose 
and  appliances  ready  to  extinguish  the  fires 
started  by  said  cinders  and  firebrands  upon 
plaintiffs'  said  building  and  property,  and 
were  prevented  from  doing  so  solely  by  the 
lack  and  want  of  water  in  said  hydrants, 
which  it  was  the  duty  and  obligation  of 
said  defendant  to  furnish.  And  the  plain- 
tiffs aver  that  the  sole  cause  of  the  said 
loss  and  damage  was  the  wrongful  neglect 
of  duty  of  said  defendant,  to  the  damage  of 
said  plaintiffs  (as  they  say)  the  sum  of 
$6,000." 

It  has  been  seen  that  the  declaration,  as 
amended  in  the  new  count  relied  upon,  al- 
leged that  "the  defendant  had  engaged  and 
was  bound  and  obliged  to  furnish  through 
its  mains,  conduits,  pipes,  and  hydrants,  the 
same  being  land  and  placed  in  the  streets  of 
said  plaintiff  town,  water  of  sufficient  pres- 
sure and  volume  to  extinguish  fires  within 
the  range  of  said  hydrants,  and  especially 
and  particularly  fires  originating  in  or  com- 
municated to  plaintiffs'  said  building  and 
property."  Upon  the  strength  of  these  allega- 
tions, admitted  by  the  demurrer  to  be  true, 
the  sufficiency  of  the  declaration  was  deter- 
mined, and  the  demurrer  overruled.  The 
opinion  of  the  court  is  reported  in  Milford 
V.  Bangor  R.  &  Electric  Co.  104  Me.  233,  71 
Atl.  759.  To  the  doctrine  of  that  opinion 
founded  upon  the  definite  and  specific  alle- 
gations of  the  plaintiffs'  amended  declara- 
tion, the  court  still  adheres. 

The  cause  came  on  for  trial  before  the 
jury  at  the  January  term,  1909,  upon  the  de- 
fendant's plea  of  the  general  issue,  and  it 
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was  then  discovered  that  the  written  con- 
tract between  the  parties,  introduced  in  sup- 
port of  the  declaration,  did  not  contain  the 
peculiar  stipulations  above  quoted  upon 
which  the  opinion  of  the  court  was  based  in 
overruling  the  demurrer.  But  the  cause  was 
submitted  to  the  jury  under  instructions,  to 
which  no  exceptions  were  taken,  and  a  ver- 
dict was  returned  in  favor  of  the  plaintiffs 
for  $4,101.  The  case  now  comes  to  this 
court  upon  the  defendant's  motion  to  set 
aside  the  verdict  as  against  the  law  and 
the  evidence. 

By  the  terms  of  the  contract  introduced 
in  evidence  and  actually  made  by  the  par- 
ties, the  defendant  agrees  that  it  will  pro- 
vide said  'town  with  sixteen  post  hydrants 
and  water  for  the  same;  that  these  hydrants 
shall  -be  so  placed  that  they  will  afford 
proper  protection  against  fire;  that  each 
hydrant  shall  have  two  nozzles  and  be  sup- 
plied by  pipes  at  least  4  inches  in  diameter; 
that  the  "waterworks  to  be  established  un- 
der the  contract  shall  be  supplied  by  a 
pump  or  pumps  of  a  capacity  of  not  less 
than  1,000,000  gallons  per  day;  that  they 
may  be  operated  by  direct  pressure  or  by 
reservoirs  or  by  standard  system;  that  the 
main  pipe  as  far  as  the  first  branches  shall 
be  not  less  than  6  inches  in  diameter  .  .  . 
and  shall  be  equal  in  all  respects  and  af- 
ford as  effective  service  as  that  furnished 
to  the  city  of  Old  Town." 

There  is  no  specific  averment,  either  in  the 
original  declaration  or  the  amended  count, 
that  these  special  stipulations  in  the  con- 
tract were  not  performed,  and  the  uncon- 
tradicted evidence  at  the  trial  shows  that 
all  of  them,  with  the  possible  exception  of 
that  last  named,  were  unquestionably  fully 
performed  by  the  defendant.  With  respect 
to  the  last  stipulation,  that  the  main  pipe 
shall  afford  as  effective  service  as  that  fur- 
nished to  the  city  of  Old  Town,  it  appears 
that  the  plaintiffs  were  advised  to  have  the 
main  pipe  8  inches  in  diameter,  but  they 
were  unwilling  to  incur  the  additional  ex- 
pense, and,  in  consideration  that  the  annual 
rental  should  be  reduced  to  $800,  agreed 
that  the  main  pipe  should  be  6  inches  in 
diameter.  The  presiding  justice  therefore 
properly  instructed  the  jury  upon  this 
branch  of  the  case  as  follows: 

"The  defendant  company  was  only  bound 
to  use  reasonable  care,  reasonable  diligence 
to  furnish  a  fire  service  as  near  the  efficien- 
cy of  the  Old  Town  service  as  the  G-inch 
plant  named  in  the  contract  would  enable 
them  to  do;  that  they  were  not  bound  to 
furnish  the  same  efficiency  as  the  Old  Town 
plant  furnished,  but  only  such  efficiency  as 
could  be  reasonably  obtained  with  the  plant 
put  in  at  Milford." 

Tlie  defendant,  accordingly,  insists  that 
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the  contract  actually  made  between  the  par- 
ties was  in  effect  only  such  as  is  ordinarily 
made  by  a  water  company  to  establish  a 
plant  and  supply  water,  without  any  stipu- 
lation to  do  any  specific  thing  or  to  afford 
protection  to  any  particular  property. 

In  support  of  the  motion,  the  defendant 
earnestly  contends  that,  in  making  this  con- 
tract with  the  water  company  for  the  protec- 
tion of  property  against  fire,  the  town  acted 
for  the  general  public  good;  that,  in  the  ab- 
sence of  an  express  covenant  to  do  a  partic- 
ular thing,  the  contract  does  not  protect  any 
particular  property,  but  is  for  the  benefit  of 
all  and  that  the  town  as  a  property  owner 
derives  the  same  benefit  that  every  otiier 
property  owner  does,  and  no  other  or  differ- 
ent advantage  or  protection;  that,  since 
there  is  no  express  covenant  in  the  contract, 
the  security  afforded  to  the  plaintiff's  prop- 
erty was  only  the  same  security  which,  in 
the  exercise  of  its  governmental  functions, 
the  plaintiff  had  obtained  for  the  whole 
town;  that  the  defendant  simply  agreed  to 
furnish  a  water  system  and  supply  it  with 
water,  and  did  not  agree  to  extinguish  fires 
or  to  insure  property  against  loss  by  fire; 
and  that,  consequently,  in  the  absence  of 
any  special  agreement  to  furnish  a  certain 
pressure,  or  a  certain  amount  of  wat«r, 
or  specifically  to  protect  the  plaintiffs'  prop- 
erty, no  action  can  be  maintained  to  recover 
for  the  loss  of  property  by  fire.  It  is  con- 
fidently claimed  that,  since  the  reasoning 
adopted  and  the  authorities  adduced  in  sup- 
port of  the  conclusion  reached  in  the  former  ' 
opinion  on  the  demurrer  had  reference  solely 
to  the  averment  of  the  specific  stipulations 
which  it  was  discovered  at  the  trial  were 
not  contained  in  the  contract,  that  opinion 
is  not  authority  upon  the  questions  raised 
under  the  pending  motion  now  before  the 
court. 

In  Home  v.  Presque  Isle  Water  Co.  104 
Me.  217,  21  L.R.A.(N.S.)  1021,  71  Atl. 
769,  it  was  held  that  where  a  public  service 
water  company  makes  such  a  contract  with 
a  municipality  to  furnish  a  supply  of  water 
for  general  fire  purposes,  without  a  specifi- 
cation of  any  particular  thing  to  be  done  to 
that  end,  and  without  any  stipulation  re- 
specting liability  for  losses  by  fire,  or  wliere 
the  duty  of  such  a  water  company  to  fur- 
nish water  arises  solely  from  an  «ocepted 
service  for  general  fire  purposes,  individual 
owners  of  property  destroyed  by  fiie  cannot 
maintain  an  action  on  the  case  against  a 
water  company  for  a  loss  resulting  from 
the  negligent  failure  of  the  company  to 
furnish  a  sufficient  supply  of  water.  In  that 
case  the  court  said  in  the  opinion:  "But 
the  proposition  advanced .  by  the  plaintiffs 
would  require  water  companies  to  assume,  to 
some  extent,  the  responsibility  of  insurers,, 
34 
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and  it  does  not  satisfactorily  appear  that 
such  a  doctrine  would  be  more  in  harmony 
with  considerations  of  public  policy,  or  more 
consonant  with  reason  and  justice,  than  the 
established  rule.  Ample  opportunities  are  al- 
ready afforded  for  all  property  owners  to 
obtain  insurance  against  losses  by  fire,  and 
the  assumption  of  such  risks  by  water  com- 
panies, even  in  a  modified  degree,  would  re- 
sult in  double  insurance  and  largely  in- 
creased water  rates.  Furthermore,  capital 
would  not  readily  seek  investments  in  en- 
terprises involving  a  public  service  exposed 
to  incalculable  hazards  and  constant  litiga- 
tion. In  the  practical  administration  of  the 
law  the  established  rule  has  not  been  found 
the  cause  of  extraordinary  hardships  or  the 
occasion  for  exceptional  complaints.*' 

It  is  contended  in  behalf  of  the  defendant 
that  these  general  observations  are  equally 
pertinent  in  the  case  at  bar.  As  before  inti- 
mated, the  question  now  raised  upon  the  de- 
fendant's motion  has  never  before  been  pre- 
sented to  this  court,  and  no  case  has  been 
cited  by  the  learned  counsel  which  can  be 
deemed  a  direct  authority  for  the  plaintiffs' 
contention.  The  only  case  to  which  the  at- 
tention of  the  court  has  been  called,  tending 
directly  to  support  the  defendant's  conten- 
tion, it  that  of  Ukiah  City  v.  Ukiah  Water 
&  Improv.  Co.  342  Cal.  173,  64  L.R.A.  231, 
100  Am.  St.  Rep.  107,  75  Pac.  773.  In  that 
case  it  was  held  that  "where  a  municipal 
corporation  enters  into  a  contract  with  a 
,  company  to  supply  water  for  the  extin- 
guishment of  fires  through  hydrants,  con- 
nected with  its  mains,  such  contract  being 
entered  into  for  general  purposes  and  for 
the  benefit  of  all  its  inhabitants,  no  pro- 
tection to  any  specified  property  being  con- 
templated, the  relation  of  the  water  com- 
pany is  not  different  as  to  the  property  of 
the  municipality  from  the  relation  of  any  of 
its  citizens  to  such  company,  &.nd  it  cannot 
recover  for  the  loss  of  its  property  from  the 
failure  of  the  water  company  to  furnish  an 
adequate  supply  of  water  as  provided  for 
in  such  contract." 

In  the  opinion  the  court,  adopting  the  lan- 
guage of  the  trial  judge,  said:  "It  is  true 
that  no  written  i»ontract  covering  the  time  of 
the  fire  is  fnown;  but  no  particular  form  is 
prescribed  by  the  statute  for  such  contracts, 
and  the  evidence  forces  the  conclusion  that, 
at  the  time  of  the  fire,  the  same  relations  ex- 
isted between  the  town  and  the  defendant  as 
to  the  furnishing  of  water  for  general  fire 
purposes,  as  ordinarily  exist  between  the 
private  consumer  and  the  water  company,  as 
to  water  for  domestic  purposes.     .     .     . 

"No  formal  written  contract  seems  to  be 
required  by   our   statute  to   establish   this 
relationship  between  the  municipality  and 
the   company.    .    .    . 
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"The  evidence  clearly  shows  that  whatever 
the  relationship  between  plaintiff  and  de- 
fendant was,  so  far  as  the  furnishing  of 
water  for  fire  purposes  is  concerned,  it  was 
entered  into  by  the  town  in  the  execution 
of  the  power  conferred  upon  it  to  provide 
protection  against  fire  for  the,  benefit  of  all 
the  inhabitants,  and  there  is  nothing  to  in- 
dicate that  the  protection  of  any  specific 
property  was  contemplated. 

"In  providing  for  a  water  supply  for  gen- 
eral fire  purposes,  a  municipality  exercises 
the  same  character  of  functions  that  it  does 
when  it  provides  fire  engines  and  other  ap- 
paratus for  the  extinguishment  of  fires,  or 
when  it  employs  policemen  or  watchmen  for 
the  protection  of  its  inhabitants  against 
crime. 

"Where,  in  the  exercise  of  this  power,  it 
establishes  or  acquires  its  own  system  of 
waterworks,  and  undertakes  to  itself  pro- 
vide an  adequate  supply,  it  is  settled  be- 
yond controversy  that  the  city  is  not  liable 
to  its  citizens  whose  property  is  destroyed 
by  fire  for  failure  to  provide  an  adequate 
supply;  the  power  vested  in  the  city  being 
in  its  nature  legislative  and  governmental, 
requiring  the  exercise  of  judgment  and  dis- 
cretion.    .     .     . 

"Where,  instead  of  acquiring  its  own  sys- 
tem and  attempting  to  itself  provide  the 
water  for  such  purpose,  it  contracts  with 
water  company  to  furnish  such  service,  thus 
making  such  company  practically  the  a^ent 
or  employee  of  the  city,  the  many  decisions 
of  the  appellate  courts  of  other  states  are 
practically  unanimous  in  holding,  upon  ap- 
parently the  soundest  reasoning,  that  the 
water  company  is  not  liable  at  the  suit  of  a 
third  person  whose  property  was  destroyed 
by  fire,  by  reason  of  its  failure  to  supply 
sufficient  water  to  the  town  for  such  pur- 
pose. 

"Doubtless  a  water  company  may  so  bind 
itself  by  contract  with  a  person  to  furnish 
him  water  for  the  extinguishment  of  fires, 
as  to  render  itself  liable  for  the  value  of 
property  of  such  person  destroyed  by  fire, 
by  reason  of  its  failure  to  furnish  him  a 
sufficient  supply  of  water.     .     .     . 

"It  may  be  assumed  here  that  it  is  within 
the  power  of  a  municipality,  as  a  property 
owner,  to  enter  into  such  a  contract  with  a 
water  company  for  the  protection  of  the 
property  which  it  owns  as  a  legal  individ- 
ual; but  it  certainly  needs  something  more 
than  evidence  showing  an  accepted  service 
for  general  fire  purposes  to  establish  such 
a  contract,  and  the  evidence  here  sho^s 
nothing  more.     .     .     . 

"In  providing  protection  against  fire  to 
its  inhabitants,  the  municipality  exercises 
a  power  conferred  solely  for  the  general 
public  good,  and  from  the  exercise  of  which 
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the  municipality,  as  a  property  owner,  de- 
rives the  same  incidental  benefit  that  ev- 
ery other  property  owner  does, — no  more, 
no  less.  * 

"Yet  in  each  there  is  a  contractual  re- 
lation. 

''The  bar  to  such  a  recovery  in  each  case 
is  that  the  contract  was  not  for  the  pro- 
tection of  any  particular  property  or  per- 
son, but  was  for  general  benefit  of  all  the 
property  and  persons  within  the  municipal 
limits,  and  was  entered  into  by  the  town 
as  a  public  agency,  solely  for  that  purpose, 
and  in  the  exercise  of  its  power  to  furnish 
such  general  protection. 

"I  cannot  escape  the  conclusion  that  the 
relations  between  plaintiff  and  defendant, 
as  shown  by  the  evidence,  are  susceptible 
of  no  other  construction;  that  the  defend- 
ant assumed  no  obligation  regarding  pluin- 
tiff's  property  different  from  that  assumed 
by  it  regarding  all  of  the  other  property 
within  the  town ;  and  that  the  plaintiff,  as  a 
property  owner,  is  without  right  of  action." 

The  opinion  proceeds  to  show  that  Padu- 
cah  Lumber  Co.  v.  Paducah  Water  Supply 
Co.  89  Ky.  340,  7  L.R.A.  77,  26  Am.  St. 
Rep.  636,  32  S.  W.  654,  33  S.  W.  249,  and 
Gorrell  v.  Greensboro  Water  Supply  Co. 
124  N.  C.  328,  46  L.R.A.  613,  70  Am.  St. 
Rep.  598,  32  S.  E.  720,  in  which  the  oppo- 
site conclusion  was  reached,  are  to  be  dis- 
tinguished from  the  California  case  against 
the  Ukiah  Water  Company  by  reason  of  the 
fact  that  in  the  case  of  the  Padu'*ah  Lum- 
ber Company  and  in  the  Gorrell  Case  there 
was  an  express  contract  to  do  certain  spe- 
cific things,  which  appear  to  have  been 
equivalent  to  the  stipulations  alleged  in  the 
plaintiffs'  declaration  in  the  case  at  bar. 
The  court  then  further  say:  "In  each  of 
these  cases  it  will  be  observed  that  the 
court  was  dealing  witli  contracts  whereby 
the  water  companies,  for  valuable  conces- 
sions and  exclusive  privileges,  had  agreed 
to  do  and  to  maintain  certain  specific  things 
by  way  of  protection  from  fire,  and  the 
gravamen  of  the  charge  against  each  and 
all  of  the  companies  was  that  they  had 
violated  their  contract  in  failing  to  do  the 
particular  things  for  the  doing  of  which 
they  had  expressly  contracted.  The  broad 
distinction  between  those  cases  and  the  one 
at  bar  is,  as  pointed  out  in  the  opinion  of 
the  trial  judge,  that  there  is  no  express 
covenant  in  the  contract  between  this  plain- 
tiff and  this  defendant,  and  the  security 
to  plaintiff's  property  was  only  the  same 
security  which  in  the  exercise  of  its  gov- 
ernmental functions,  the  plaintiff  had  ob- 
tained for  the  whole  town." 

In  the  leading  case  of  Hadley  v.  Baxen- 
dale,  9  Exch.  363,  5  Eng.  Rul.  Cas.  502,  so 
often  cited  as  authority  in  this  country, 
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the  familiar  rule  was  enunciated,  that  the 
damages  which  a  party  ought  to  recover  as 
a  result  of  a  breach  of  contract  "should  be 
either  such  as  may  fairly  and  substantially 
be  considered  as  arising  naturally,  i.  e.,  ac- 
cording to  the  usual  course  of  things,  from 
such  breach  of  contract  itself,  or  such  as 
may  reasonably  be  supposed  to  have  been 
in  the  contemplation  of  both  parties  at  the 
time  they  made  the  contract,  as  the  prob- 
able result  of  the  breach  of  it.  See  also 
Farnham,  Waters,  848.  It  certainly  cannot 
be  reasonably  claimed  that,  for  the  moder- 
ate consideration  received  by  a  water  com- 
pany under  such  a  contract  as  the  one  ac- 
tually made  in  the  case  at  bar,  it  was  with- 
in the  contemplation  of  both  parties  that 
the  water  company  had  undertaken  to  make 
good  the  loss  which  would  result  from  the 
destruction  of  the  plaintiffs'  property  by 
fire. 

It  is  the  opinion  of  the  court  that  the 
legal  effect  of  the  contract  in  this  case  can- 
not be  distinguished  in  any  essential  par- 
ticular from  that  considered  in  Ukiah  City 
V.  Ukiah  Water  &  Improv.  Co.  supra,  and 
that  the  verdict  of  the  jury  in  this  case, 
being  against  the  law,  cannot  be  sustained. 

Motion  sustained. 

Verdict  set  aside. 
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INHABITANTS  OF  MILFORD 

V. 

BANGOR  RAILWAY  &  ELECTRIC  COM- 
PANY. 

(104  Me.  233,  71  Atl.  769.) 

Water  company  —  negligence  —  liabil- 
ity. 

1.  To  avoid  liability  in  tort  for'  loss  of 
municipal  property  through  fire  because  of 
its  neglect  to  comply  with  its  contract,  a 
water  company  which  has  undertaken  to 
furnish  a  pressure  sufficient  to  extinguish 
fires  must  show  that  it  used  ordinary  care 
to  comply  with  the  contract  according  to 
the  exigencies  of  the  situation,  having  due 
regard  to  the  nature  and  importance  of  the 
contract,  the  rights  and  interests  of  those 
to  be  affected  by  it,  and  the  manifest  con- 
sequences of  a  failure  to  perform  it. 

Same  —  damages. 

2.  A  water  company  which  has  contracted 
with  a  municipal  corporation  to  furnish 
sufficient  pressure  through  its  hydrants  to 
extinguish  fire  within  reach  of  them  can- 
not, in  case  it  negligently  fails  to  maintain 

Note. —  See  note,  ante,  626,  appended 
to  report  of  this  case  on  appeal  after  a  trial 
following  the  overruling  of  the  demurrer 
to  the  declaration. 
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the  necessary  pressure,  escape  liability  for 
the  value  of  municipal  property  destroyed 
through  such  negligence,  on  the  theory 
that  it  did  not  agree  to  extinguish  fire,  or 
to  insure  property  against  loss  by  fire,  or 
that  such  damages  were  not  in  contempla- 
tion when  the  contract  was  made. 

Same  —  remedy. 

3.  A  municipal  corporation  which  has 
contracted  with  a  water  company  for  a 
supply  of  water  for  the  extinguishment  of 
fire  may  sue  in  tort  to  recover  damages  for 
negligent  breach  of  the  contract,  which  re- 
sults in  the  destruction  of  property  of  the 
municipality. 

(June  11,  1908.) 

REPORT  by  the  Supreme  Judicial  Court 
for  Penobscot  County  for  the  opinion 
of  the  full  bench  after  demurrer  to  the 
declaration  of  an  action  brought  to  re- 
cover damages  for  the  loss  of  certain  prop- 
erty by  fire  alleged  to  have  been  the  result 
of  defendant's  negligent  failure  to  main- 
tain a  certain  water  pressure.  Demurrer 
overruled. 

The  facts  are  stated  in  the  opinion. 

Mr.  Taber  D.  Bailey  for  plaintiff: 

The  town  can  sue  for  breach  of  the  con- 
tract. 

Bienville  Water  Suply  Co.  v.  Mobile,  112 
Ala.  260,  33  L.R.A.  59,  67  Am.  St.  Rep. 
28,  20  So.  742. 

Mr.  liouls  G.  Stearns  also  for  plaintiff. 

Mr.  E.  G.  Ryder  for  defendant. 

Whiteliouse,  J.,  delivered  the  opinion 
of  the  court: 

This  is  an  action  on  the  case,  brought 
by  the  inhabitants  of  the  town  of  Milford 
against  the  defendant  corporation,  to  re- 
cover the  value  of  the  town  hall  and  cer- 
tain sidewalks  and  hose,  which  were  the 
property  of  the  municipality,  and  were 
destroyed  by  fire  in  April,  1906.  It  is  al- 
leged that  this  loss  was  caused  by  the  negli- 
gence of  the  defendant  in  failing  to  perform 
its  contract  to  supply  through  its  pipes 
water  of  sufficient  current,  pressure,  and 
volume  to  extinguish  fires  within  the 
range  of  its  hydrants. 

A  general  demurrer  to  the  declaration 
was  filed  by  the  defendant,  and  it  was 
stipulated  by  the  parties  that  the  cause 
should  be  heard  by  the  law  court  on  the 
amended  declaration,  demurrer,  and  joind- 
er; that  if  the  demurrer  was  overruled,  the 
defendant  .should  have  the  right  to  plead 
anew,  and,  if  sustained,  the  plaintiff  should 
be  nonsuited. 

The  two  counts  especially  relied  upon  by 
the  plaintiffs  are  the  second  count  in  the 
original  declaration  and  the  "amended 
count."     The  second  count  is  as  follows: 

"Also,  for  that  there  was  on  the  23d  day 
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of  July,   A.  D.  1891,  a  corporation  called 
the  Penobscot  Water  &  Power  Company,  or- 
ganized  under  the   laws  of  Maine,   among 
other  things,  for  the  purpose  of  supplying 
towns  and  communities  with  water  for  do- 
mestic use  and  the  extinguishment  of  fires, 
and  said  corporation  then  and  there  entered 
into  a  contract  with  the  plaintiffs,  where- 
by, for  the  sum  of  $800  per  year,  it  agreed, 
among  other  things,  to  supply  the  plaintiff 
with  sixteen  post  hydrants,  and  water  for 
the   same,  before  the   1st  day  of  August, 
1892.     It   was   also   agreed   that   said   hy- 
drants would  have  two  nozzles,  and  should 
be  supplied  with  pipes  at  least  4  inches  in 
diameter,   and   that   said   hydrants   should 
be  so  placed  that  proper  protection  against 
fire  should  be  secured.     It  was  also  agreed 
that  the  waterworks  to  be  established  under 
the  contract  should  be  supplied  by  a  pump 
or  pumps  of  a  capacity   of  not  less  than 
1,000,000  gallons  per  day,   and   the  plain- 
tiffs say  that  said  hydrants  were  erected 
according  to  contract,  and  that  they  ever 
paid  the  sum  of  $800  per  annum  to  the  said 
Penobscot  Water  &  Power  Company;   and 
the  plaintiffs  say  that  said  Penobscot  Water 
&  Power  Company  assigned  said  contract, 
by  its  deed  in  writing,  with  all  its  prop- 
erty and  franchises,  to  a  corporation  calle<l 
Public    Works    Company,    organized    under 
the  laws  of  Maine,  and  having  its  principal 
place  of  business  in  Bangor  in  said  county, 
whereupon    the    Public    Works    Company 
maintained  said  hydrants  and  supplied  them 
with  water,  and  the  plaintiffs  paid  them  by 
and  after  the  same  rate  of  $800  per  year  for 
the  use  of  the  same,  until  the  7th  day  of 
April,  1905.    On  said  7th  day  of  April,  the 
Public    Works    Company,    by    its    deed    in 
writing  duly  executed,  assigned  and  deliv- 
ered to  a  corporation  called  Bangor  Rail- 
way  &   Electric  Company,   the  defendant, 
all   its   property   and   franchises,   including 
said  contract,  whereupon  the  said  Bangor 
Railway  &  Electric  Company  undertook  to 
maintain  said  mains  and  hydrants,  and  as- 
sume   control   thereof,   and   to   supply   the 
same   with    water,   and   the   plaintiffs   say 
that  they  paid  the  said  company  up  to  and 
beyond   the   28th   day   of   April,   1905,   for 
the  use  of  said  hydrants  by  and  after  the 
rate  of  $800  per  year,  in  accordance  with 
the  terms  of  their  contract  with  the  Penob- 
scot Water  &  Power  Company;   and  now 
the  plaintiffs   say   that,  by  reason  of  the 
premises  and  the  matters  hereinbefore  stat- 
ed,  the   defendant  was   bound   and   obliged 
and   owed   the   duty   to   maintain   said   hy- 
drants with  a  supply  of  water  therein  for 
extinguishment    of    fires    in    the    town    of 
Milford,     and     particularly     for     the     ex- 
tinguishment of  fires  communicated  to  the 
property  of  the  inhabitants  of  said  town 
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as  a  corporation;  and  the  plaintiffs  further 
say  that  on  said  28th  day  of  April  they 
were  the  owners  of  a  certain  public  build- 
ing called  a  town  hall,  of  the  value  of 
$5,000,  and  of  a  certain  large  number  of 
planks  constituting  a  sidewalk  of  the  value 
of  $250,  aiid  a  hose  pipe  of  the  value  of 
$250.  Now,  on  said  28th  day  of  April,  the 
defendant  did  not  fulfill  its  duty  and  obli- 
gation to  furnish  water  in  said  hydrants; 
but,  on  the  contrary,  wrongfully  and  negli- 
gently failed  to  supply  said  hydrants  with 
water  capable  of  use  for  the  extinguishment 
of  fires,  and  left  the  same  empty  and  use- 
less, and  on  said  28th  day  of  April  said 
building  of  the  plaintiffs  took  fire,  and, 
although  the  defendant's  hydrants  were  in 
easy  reach  of  said  building,  they  supplied 
no  water,  and  albeit  the  plaintiffs  used 
their  utmost  endeavor  to  extinguish  said 
fire,  they  failed  because  of  the  lack  of  wa- 
ter, and  pressure  of  water,  in  said  hydrants, 
and  the  building  and  the  sidewalk  and  the 
hose  aforesaid  were  utterly  consumed, — all 
which  results  were  entirely  due  to  the 
wrongful  conduct  of  the  defendant  in  not 
supplying  water  in  said  hydrants  according 
to  its  obligation  and  duty." 

The  amended  count  is  as  follows: 
"In  a  plea  of  the  case,  for  that,  on  the  28th 
day  of  April,  a.  d.  1905,  the  said  inhabitants 
of  Milford  were  the  owners  of  a  certain 
public  building  called  a  town  hall,  of  the 
value  of  $5,000,  and  certain  planks  and 
timbers  constituting  a  sidewalk  of  tho  value 
of  $250,  and  certain  fire  hose  of  the  value 
of  $250;  and  the  plaintiffs  aver  that  on 
said  28th  day  of  April,  1905,  the  defendant 
had  engaged,  and  was  bound  and  obliged, 
to  furnish  through  its  mains,  conduits, 
pipes,  and  hydrants,  the  same  being  laid 
and  placed  in  the  streets  of  said  plaintiffs' 
town,  water  of  sufficient  current,  pressure, 
and  volume  to  extinguish  fire  within  range 
of  said-  hydrants,  and  especially  and  par- 
ticularly fires  originating  in,  or  communi- 
cated to,  plaintiffs'  said  building  and  prop- 
erty, in  consideration  of  the  sum  of  $800 
per  annum  paid  to  it  by  said  plaintiffs. 
Now  the  plaintiffs  say  that  on  said  28th 
day  of  April  a  fire  started  in  a  board  pile 
at  a  considerable  distance,  to  wit,  a  quarter 
of  a  mile,  from  plaintiffs'  said  building  and 
property,  which  said  fire  might  easily  have 
been  extinguished  and  put  out,  had  there 
been  any  preetoure  and  volume  of  water  in 
said  mains  and  hydrants;  but  the  defend- 
ant, unmindful  of  the  duty  and  obligations 
in  this  behalf,  wrongfully,  carelessly,  and 
negligently  suffered  and  allowed  said  mains, 
pipes,  and  hydrants  to  be  destitute  of  any 
current  of  water  of  sufficient  pressure,  force, 
and  volume  to  be  of  any  value  or  utility 
in  extinguishing  said  fire,  or  any  fire,  so 
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that  the  plaintiffs  were  unable,  by  the 
use  of  the  greatest  diligence  and  the 
strongest  efforts,  to  quench  the  fire  in 
said  pile  of  boards,  although  they  were  in 
the  use  of  due  care  in  this  behalf;  and  the 
plaintiffs  aver  that  said  fire  in  said  board 
pile  was  communicated  to  the  said  buildings 
and  property  of  plaintiffs  by  sparks,  fire- 
brands, or  cinders,  so  that  the  same  were 
utterly  burned  and  consumed,  although  hy- 
drants were  at  hand  and  in  close  proximity 
to  said  buildings  and  property,  and  com- 
petent and  capable  men  were  at  hand  with 
suitable  hose  and  appliances,  ready  to  ex- 
tinguish the  fires  started  by  said  cinders 
and  firebrands  upon  plaintiffs'  said  building 
and  property,  and  were  prevented  from  do- 
ing so  solely  by  the  lack  and  want  of  water 
in  said  hydrants,  which  it  was  the  duty 
and  obligation  of  said  defendant  to  fur- 
nish; and  the  plaintiffs  aver  that  the  sole 
cause  of  the  said  loss  and  damage  was  the 
wrongful  neglect  of  duty  of  said  defendant, 
to  the  damage  of  said  plaintiffs  (as  they 
say)    the  sum  of  $6,000." 

In  support  of  the  demurrer,  the  follow- 
ing statement  of  the  defendant's  claims 
was  presented  as  the  basis  of  the  argument 
in  its  behalf,  vie.: 

"(1)  The  company  does  not  agree  to  ex- 
tinguish fires,  or  to  insure  property  against 
loss  by  fire.  Its  agreement  is  simply  to 
furnish  a  water  system  and  supply  it  with 
water.  It  is  impossible  to  say  that  failure 
to  furnish  water  was  the  proximate  cause 
of  the  loss,  and  consequently  no  action  can 
be  maintained  to  recover  for  the  loss  of 
property  by  fire.  The  cause  of  the  loss  is 
too  remote,  and  the  damages  too  uncertain, 
to  allow  of  a  recovery. 

"(2)  Damages  must  be  such  as  were  in 
contemplation  at  tlie  time  the  contract 
was  made.  It  cannot  be  claimed  that  it 
was  the  intention  of  the  company  to  make 
good  loss  by  fire  for  the  small  compensation 
which  it  received  for  installing  its  plant. 

"(3)  In  making  a  contract  with  the  wa- 
ter company  for  the  protection  of  property 
against  fire,  the  town  acts  for  the  general 
public  good.  The  town  as  a  property  owner 
derives  the  same  benefit  that  every  other 
property  owner  does.  The  contract  does 
not  protect  any  particular  property,  but 
is  for  the  benefit  of  all. 

^'(4)  If  an  action  can  be  maintained,  it 
must  be  an  action  of  assumpsit.  There  is 
no  statute  or  common-law  duty  imposed 
upon  the  defendant  to  furnish  water  to  the 
municipality.  The  duty  imposed  grows  out 
of  die  contract  itself.  Recovery,  if  any 
there  be,  must  be  by  virtue  of  the  contract, 
and  not  on  account  of  any  legal  duty  in- 
dependent  of  the  contract." 

The    important   question   thus   raised  by 
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the  pleadings  and  contentions  of  the  parties 
has  never  before  been  presented  to  this 
court,  nor,  so  far  as  appears,  has  the  pre- 
cise question  ever  been  directly  involved 
and  expressly  determined  in  any  jurisdic- 
tion, state  or  Federal,  in  this  country; 
the  only  analogous  case  cited  by  counsel 
being  distinguishable  from  this  in  essential 
particulars.  There  is  no  prevailing  Ameri- 
can doctrine  upon  the  question,  and  no 
precedent  in  this  state,  that  can  in  any 
way  embarrass  this  court  in  its  elTorts  to 
reach  a  solution  of  the  problem  that  shall 
appear  to  be  warranted  by  the  well-estab- 
lished and  fundamental  law  of  contracts, 
consonant  with  the  principles  of  justice  and 
sound  reason,  and  in  harmony  with  the  con- 
siderations of  public  policy  involved  in 
the  inquiry. 

The  plaintififs  are  a  municipal  corporation, 
and,  by  §  76,  chap.  4,  of  the  Revised  Stat- 
utes, such  corporations  are  empowered  to 
"contract  for  a  supply  of  water,  gas,  and 
electric  light  for  municipal  uses,  .  .  . 
upon  such  terms  as  may  be  mutually  agreed, 
.  .  .  and  may  raise  money  therefor." 
The  plaintiff  town  of  Mil  ford  was  also 
specially  authorized  by  chapter  331,  p. 
484,  of   the  Private  and  Special  Laws  of 

1891,  "to  contract  with  the  Penobscot  Wa- 
ter &  Power  Company  for  a  supply  of  water 
for  municipal  and  sanitary  purposes  and 
for  the  extinguishment  of  fires,"  and  it 
appears  from  the  averments  in  the  plain- 
tiffs' declaration  that  the  defendant  cor- 
poration acquired  all  the  powers,  privileges, 
and  franchises,  and  assumed  all  of  the  ob- 
ligations, of  the  Penobscot  Water  &  Power 
Company. 

It  is  provided  by  chapter  46,  p.  53,  of  the 
Private  and  Special  Laws  of  1905,  that  the 
defendant  corporation  "shall  have,  possess, 
and  enjoy  all  of  the  powers  of  a  corpora- 
tion formed  under  the  provisions  of  chapter 
47  of  the  Revised  Statutes"  of  Maine,  and 
it  thus  appears  to  have  been  invested  with 
full  power  to  make  contracts  and  to  sue 
and  be  sued. 

It  is  not  in  controversy,  therefore,  that 
both  of  the  parties  to  this  suit  were  com- 
petent to  enter  into  the  contract  set  out 
in  the  plaintiffs'  declaration.  According 
to  the  allegations  therein  contained,  the 
defendant  entered  into  a  contract  with  the 
plaintiffs,  whereby,  for  the  sum  of  $800 
per  year,  it  agreed  to  supply  the  plaintiffs 
with  sixteen  post  hydrants,  and  water  for 
the  same,  before  the   1st  day  of  August, 

1892.  It  also  agreed  that  said  hydrants 
should  have  two  nozzles,  and  should  be 
supplied  with  pipes  at  least  4  inches  in 
diameter,  and  that  said  hydrants  should 
be  so  placed  that  proper  protection  against 
fire  should  be  secured.  It  was  also  agreed 
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that  the  waterworks  should  be  supplied  by 
a  pump  or  pumps  of  a  capacity  of  not 
less  than  1,000,000  gallons  per  day.  The 
defendant  also  engaged,  and  became  bound 
and  obliged,  to  furnish  through  its  pipes 
and  hydrants,  water  of  sufficient  current, 
pressure,  and  volume  to  extinguish  fire 
within  range  of  such  hydrants,  and  especial- 
ly and  particularly  fires  originating  in,  or 
communicated  to,  the  plaintiffs'  said  build- 
ing and  property.  The  hydrants  were  duly 
erected,  and  the  plaintiffs  paid  to  the  de- 
fendant corporation  the  sum  of  $800  per 
annum,  in  accordance  with  the  terms  of  the 
contract,  up  to  and  beyond  the  time  of  the 
fire  in  which  the  plaintiffs'  property  was 
destroyed. 

Here,  then,  is  a  formal  written  contract, 
entered  into  by  parties  competent  to  make 
it.  It  is  not  in  controversy  that  it  was 
complete,  definite,  and  certain;  that  it  was 
free  from  misapprehension,  fraud,  or  mis- 
take, and  entirely  fair  and  reasonable  iu 
all  its  parts.  It  was  not  characterized  by 
any  lack  of  mutuality,  either  in  the  terms 
of  the  contract  when  made,  or  in  the  rem- 
edies available  to  both  parties.  The  plain- 
tiffs had  fully  performed  the  contract  on 
their  part,  and  it  contains  no  clause  or 
phrase  that  would  afford  the  defendant 
any  reasonable  ground  for  claiming  exemp- 
tion, either  from  the  legal  obligation  or 
the  moral  duty  of  performing  on  its  part 
a  contract  so  manifestly  indispensable  to 
the  protection  of  the  plaintiffs'  property, 
and  so  vitally  important  to  the  welfare  of 
the  people.  With  respect  to  the  issue  pre- 
sented in  this  action  for  negligence,  the 
defendant  was  required  to  use  ordinary  care 
to  maintain  the  pipes  and  hydrants,  and 
furnish  water  of  the  current,  pressure,  and 
volume  as  stipulated  in  its  written  contract. 
It  was  only  required  to  exercise  such  pru- 
dence, vigilance,  and  precaution  as  would 
meet  the  requirement  of  ordinary  care,  ac- 
cording to  the  exigencies  of  the  situation, 
having  due  regard  to  the  nature  and  im- 
portance of  the  contract,  the  rights  and 
interests  of  those  to  be  affected  by  it,  and 
the  manifest  consequences  of  a  failure  to 
perform  it.  There  is  nothing  in  the  con- 
tract to  indicate,  and  nothing  in  the  situa- 
tion of  the  parties  to  suggest,  that  the  per- 
formance of  its  duty  would  have  been  at- 
tended with  any  oppression  or  hardship 
on  the  defendant. 

But  the  demurrer  admits  the  truth  of  the 
plaintiffs'  allegations  that  the  defendant 
"wrongfully,  carelessly,  and  negligently  suf- 
fered and  allowed  the  mains,  pipes,  and 
hydrants  to  be  destitute  of  any  current  of 
water  of  sufficient  pressure,  force,  and  vol- 
ume to  be  of  any  value  or  utility  in  ex- 
tinguishing said  fire,  or  any  fire."    And  the 
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plaintiffs  aver  that  the  "sole  cause  of  the 
said  loss  and  damage  was  the  wrongful 
neglect  of  duty  of  said  defendant." 

But  it  is  suggested,  in  behalf  of  the  de- 
fendant, that  the  corporation  does  not  agree 
to  extinguish  fires,  or  to  insure  property 
against  loss  by  fire;  that  its  agreement  is 
simply  to  furnish  a  water  system;  that  it 
is  impossible  to  say  that  failure  to  furnish 
water  was  the  proximate  cause  of  the  loss; 
and  that  damages  can  only  be  such  as  were 
in  contemplation  at  the  time  the  contract 
was  made. 

That  the  defendant  did  not  agree  to  ex- 
tinguish fires  or  to  insure  property  against 
fire  is  unquestioned.  The  statement  is  true, 
but  the  argument  is  fallacious.  The  con- 
clusion which  is  evidently  sought  to  be 
deduced,  that  the  defendant  is  not  liable 
for  the  damages  resulting  solely  from  a 
breach  of  its  contract  to  furnish  water  to 
extinguish  fires,  does  not  necessarily  follow. 
A  corresponding  statement  directing  at- 
tention to  the  particular  thing  which  the 
defendant  agreed  to  do,  or  not  do,  could 
with  equal  propriety  be  made  respecting 
every  cause  of  indirect  damages.  This 
method  of  reasoning  obviously  excludes 
from  consideration  the  distinctive  character 
of  consequential  damages  for  the  breach  of 
a  contract,  and  hence  affords  no  aid  in  de- 
termining the  question  of  liability.  In  the 
leading  English  case  of  Hadley  v.  Baxen- 
dale,  9  Exch.  353,  5  Eng.  Rul.  Cas.  502, 
so  often  cited  as  authority  in  this  country, 
the  plaintiffs  gave  the  broken  shaft  of  their 
mill  to  the  defendant  carrier  to  be  forward- 
ed immediately  to  an  engineer,  to  serve 
as  a  model  for  a  new  one.  The  delivery 
was  delayed,  and  the  mill  remained  idle 
for  want  of  the  new  shaft.  The  plaintiffs 
claimed  damages  for  loss  of  profits  while 
the  mill  was  idle.  The  carrier  only  under- 
took to  deliver  the  broken  shaft  immedi- 
ately. He  did  not  contract  to  provide  a 
new  shaft,  or  to  furnish  business  for  the 
mill.  But  the  familiar  rule  was  then  enun- 
ciated that  when  "two  parties  have  made  a 
contract  which  one  of  them  has  broken,  the 
damages  which  the  other  party  ought 
to  receive  in  respect  of  such  breach  of  con- 
tract should  be  such  as  may  fairly  and 
reasonably  be  considered  either  arising  nat- 
urally— i.  e.,  according  to  the  usual  course 
of  things — from  such  breach  of  contract  it- 
self, or  such  as  may  reasonably  be  supposed 
to  have  been  in  the  contemplation  of  both 
parties  at  the  time  they  made  the  contract, 
as  the  probable  result  of  the  breach  of  it." 
So,  in  what  has  been  termed  "the  leading 
American  case"  of  Griffin  v.  Colver,  16  N.  Y. 
489,  69  Am.  Dec.  718,  it  was  held  that  the 
plaintiff  was  entitled  to  damages  for  the 
loss  of  the  ordinary  rental  of  his  mill,  re- 
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suiting  from  the  breach  of  the  defendants' 
contract  to  deliver  a  steam  engine  built  for 
the  purpose  of  running  the  mill.  But  the 
defendant  did  not  contract  to  run  the  mill, 
or  to  supply  business  for  it.  He  only  agreed 
to  deliver  a  steam  engine  to  furnish  power 
for  it.  The  statement  of  the  rule  of  dam- 
ages is  substantially  identical  with  that  in 
the  English  case  of  Hadley  v.  Baxendale, 
supra. 

Equally  pertinent  illustrations  are  read- 
ily found  in  our  own  state.  In  Grindle  v. 
Eastern  Exp.  Co.  67  Me.  317,  24  Am.  Rep. 
31,  the  plaintiff's  intestate  delivered  $24.90 
to  the  defendant  express  company,  at  Cas- 
tine,  to  be  sent  to  Belfast  to  pay  a  pre- 
mium on  his  life  policy,  which  by  its  terms 
would  lapse  in  eight  days  if  the  premium 
was  not  paid.  It  was  held  that,  for  failure 
to  deliver  the  money  according  to  its  under- 
taking, the  defendant  was  liable  for  the 
net  value  of  the  policy  on  the  day  it  lapsed, 
on  the  ground  that  both  parties  must  be 
presumed  to  have  contemplated  such  dam- 
ages from  a  knowledge  of  the  circumstances. 
But  the  defendant's  only  undertaking  was 
to  carry  a  package  of  money.  See  also 
Frye  v.  Maine  C.  R.  Co.  67  Me.  414,  and 
McPheters  v.  Moose  River  Log  Driving  Co. 
78   Me.  329,  5  Atl.   270. 

Further  apposite  illustrations  are  found 
in  numerous  cases  involving  facts  more 
closely  analogous  to  those  at  bar.  In  Wat- 
son v.  Needham,  161  Mass.  404,  24  L.R^. 
287,  37  N.  E.  204,  the  defendant  town, 
acting  through  its  water  commissioners, 
undertook  to  furnish  the  plaintiff  with 
water  for  use  in  a  boiler  to  generate  steam 
to  heat  his  greenhouse,  but  omitted  to  use 
proper  diligence  to  discover  a  leak  in  the 
main  pipe,  and  the  plaintiff  failed  to  receive 
a  sufficient  supply  of  water,  whereby  his 
plants  were  damaged  by  freezing  to  the  ex- 
tent of  $400.  Here,  the  defendant  had  not 
contracted  to  heat  the  plaintiff's  greenhouse, 
or  to  insure  his  plants  against  freezing.  It 
had  only  contracted  to  furnish  water  to 
make  steam.  But  the  court  held  that,  sub- 
ject to  the  right  to  shut  off  the  water  when 
necessary  to  make  extensions  and  lepairs, 
which  had  been  expressly  reserved,  "the 
town  was  bound  to  use  reasonable  care  and 
diligence  to  have  ready  for  delivery  a  suffi- 
cient supply  of  water  for  the  plaintiff's 
use,  so  long  as  the  contract  remained  in 
force."  The  plaintiff  was  accordingly  al- 
lowed to  recover  the  full  amount  of  his 
damage  by   freezing. 

In  Stock  v.  Boston,  149  Mass.  410,  14 
Am.  St.  Rep.  430,  21  N.  E.  871,  a  similar 
contract  existed  between  the  parties,  and 
the  plaintiff  sustained  damage  by  the  freez- 
ing of  his  plants,  caused  by  the  neglect  of 
the  defendant  to  furnish  water  according 
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to  the  contract.  It  was  contended  in  behalf 
of  the  defendant  that  the  damage  was  too 
remote,  but  the  court  said  that  the  defend- 
ant was  "liable  not  only  for  those  injuries 
which  are  caused  directly  and  immediately 
by  his  act,  but  also  for  such  consequential 
injuries  as,  according  to  the  common  ex- 
perience of  men,  are  likely  to  result  from 
his  act.  .  .  .  The  true  inquiry  is  wheth- 
er the  injury  sustained  was  such  as,  accord- 
ing to  common  experience  and  the  usual 
course  of  events,  might  reasonably  be  an- 
ticipated." See  also  Metallic  Compression 
Casting  Co.  v.  Fitchburg  R.  Co.  109  Mass. 
277,  12  Am.  Rep.  689;  Hand  v.  Brookline, 
126  Mass.  324. 

The  same  doctrine  is  exemplified  in  the 
circuit  court  of  appeals  in  New  Orleans  & 
N.  E.  R.  Co.  V.  Meridian  Waterworks  Co. 
18  C.  C.  A.  519,  30  U.  S.  App.  749,  72  Fed. 
227.  This  case  is  precisely  analogous  to 
the  case  at  bar,  being  distinguishable  only 
by  the  fact  that  the  plaintiff  in  this  case 
is  a  railroad  company  instead  of  a  munici- 
pal corporation.  In  the  Federal  case,  the 
water  company,  in  consideration  of  $1,200 
per  year,  contracted  to  furnish  the  tanks 
and  shops  of  the  railroad  company  with  a 
full  and  sufficient  supply  of  water,  '*not  less 
than  60  pounds  pressure,  for  all  purposes 
for  which  water  may  be  needed  or  used  at 
said  shops,"  and,  as  a  part  of  this  agree- 
ment, the  defendant  water  company  laid 
its  pipes  to  the  plaintiff's  premises,  and 
attached  hydrants  thereto,  to  enable  the 
plaintiff  to  run  the  water  as  a  protection 
against  fire,  knowing  that  the  railroad  com- 
pany had  no  other  available  source  of  water 
supply,  and  no  other  means  of  extinguishing 
fires  on  its  premises;  but  it  was  alleged  in 
the  declaration  that  the  plaintiff's  shops 
and  tanks  were  destroyed  by  fire  in  conse- 
quence of  the  defendant's  failure  to  furnish 
water  at  60  pounds  pressure.  It  was  held 
upon  these  facts  the  plaintiff  was  entitled 
to  recover.  In  the  opinion  the  court  say: 
The  breach  of  contract  "occurred  when  the 
defendant  failed  to  furnish  the  plaintiff's 
servants  with  an  adequate  supply  of  water 
at  not  lestf  than  60  pounds  pressure. 
.  .  .  [Tlie]  plaintifTs  declaration  al- 
leges that  the  proximate  cause  of  its  dam- 
ages was  not  the  fire,  but  was  in  the  fact 
of  defendant's  failure  to  furnish  water  at 
60  pounds  pressure.  If  such  be  the  case 
plaintiff's  damages  were  not  remote  or  too 
consequential  to  be  sustained  by  the  law 
applicable  to  the  facts," — quoting  in  extenso 
the  rule  in  Hadley  v.  Baxendale,  9  Exch. 
341,  5   Eng.  Rul.  Cas.   502. 

In  Middlesex  Water  Co.  v.  Knappmann 
Wanting  Co.  64  N.  J.  L.  240,  49  L.R.A.  572, 
81  Am.  St.  Rep.  467,  45  Atl.  692,  the  su- 
preme court  of  Kcw  Jersey,  on  a  claim  for 
30  L.R.A.(N.S.) 


recoupment  set  up  in  an  action  of  con- 
tract, rigidly  enforced  the  obligations  of  the 
plaintiff's  contract.  In  that  case  the  wa- 
ter company,  in  consideration  of  $600  per 
year,  agreed  to  furnish  the  defendant  com- 
pany with  water  "suitable  for  use  in  steam 
boilers,  and  with  a'  pressure  sufficient  for 
fire  purposes,"  but,  by  reason  of  a  leak  in 
the  water  main,  and  the  consequent  fail- 
ure of  the  company  to  furnish  water  accord- 
ing to  the  contract,  the  defendant's  factory 
was  destroyed  by  fire,  causing  damage  to 
the  extent  of  $20,000.  In  an  action  of 
contract  b^r  the  water  company,  to  recover 
the  amount  due  for  water  supplied,  the 
plaintiff  in  error  presented  its  claim  for 
recoupment,  based  on  the  failure  of  the 
water  company  to  perform  its  agreement  to 
supply  water  of  sufficient  pressure  for  fire 
purposes,  and  it  was  held  that,  under  such 
a  clear  and  unqualified  contract,  the  water 
company  was  liable  for  the  damages  sus- 
tained by  the  consumer  from  fire,  in  con- 
sequence of  a  failure  in  the  water  pressure, 
though  the  failure  was  due  to  a  break  in 
its  pipes  without  the  water  company's 
fault.  In  the  opinion  the  court  say,  inter 
alia:  "The  principle  underlying  all  these 
cases  is  that  where  the  contract  is  express, 
as  it  is  in  this  case,  to  furnish  water  with 
a  pressure  sufficient  for  fire  pul'poses,  to 
do  a  thing  not  unlawful,  the  contractor 
must  perform  it;  and  if,  by  some  unfore- 
seen accident,  the  performance  is  prevented, 
he  must  pay  damages  for  not  doing  it.  No 
distinction  is  made  between  accidents  that 
could  be  foreseen  when  the  contract  was 
entered  into,  and  those  that  could  not  have 
been  foreseen.  Where,  from  the  result  of 
such  an  accident,  one  of  two  innocent  per- 
sons must  sustain  a  loss,  the  law  .  .  . 
casts  it  upon  him  who  has  agreed  to  sus- 
tain it,  or  rather  leaves  it  where  the  agree- 
ment of  the  parties  has  put  it,  and  will  not 
insert,  for  the  benefit  of  one  of  the  parties, 
by  construction,  an  exception  which  the 
parties  have,  either  by  design  or  neglect, 
omitted  to  insert  in  their  agreement." 

It  will  be  perceived  that  in  this  action  of 
contract  the  exercise  of  reasonable  care  and 
diligence  by  the  water  company  was  not 
made  the  criterion  of  its  liability. 

In  Skowhegan  Water  Co.  v.  Skowhegan 
Village  Corp.  102  Me.  323,  66  Atl.  714,  the 
competency  of  the  parties  to  make  a  con- 
tract for  a  constant  and  ample  supply  of 
water  "under  suflScient  pressure  for  the 
extinguishment  of  fires,"  and  the  obligation 
of  the  defendant  to  perform  its  contract, 
were  distinctly  recognized.  The  water  com- 
pany brought  suit  to  recover  the  rental 
stipulated  in  the  contract,  but  the  defend- 
ant contended  that  the  plaintiff  had  failed 
to  furnish  water  of  sufficient  pressure  for 
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the  extinguishment  of  fires,  and  was  there- 
fore not  entitled  to  recover  the  rental 
specified.  The  court  sustained  a  verdict 
in  favor  of  the  defendant,  saying  in  the 
opinion:  The  plaintiff  was  entitled  to  rp 
cover  the  fair  value  of  the  service,  having 
regard  to  the  contract  price,  and  consider- 
ing how  much  less  the  service  was  worth 
.to  the  corporation  by  reason  of  the  plain- 
tiff's breach  of  the  contract.  "The  question 
of  recoupment,  properly  so  termed,  is  not 
involved.  But  if  the  plaintiff's  breach  of 
the  contract  be  such  as  to  subject  the  de- 
fendant to  consequential  damage,  that  may 
be  the  foundation  for  a  legitimate  claim  in 
recoupment,  with  respect  to  which  the 
burden  of  proof  would  be  upon  the  defend- 
ant." 

The  case  of  Ukiah  City  v.  Ukiah  Water 
k  Improv.  Co.  342  Cal.  173,  64  L.R.A.  231, 
100  Am.  St.  Rep.  107,  75  Pac.  773,  is  cited 
by  counsel  for  the  defendant  as  a  "case  on 
all-  fours"  with  the  principal  case,  and  as 
a  direct  authority  against  the  plaintiffs' 
contention.  But,  as  already  suggested,  that 
case  differs  materially  from  this,  and  is 
legally  distinguishable  from  it.  In  that 
case  there  was  no  express  contract,  written 
or  oral,  between  the  defendant  water  com- 
pany and  the  plaintiff  town,  respecting  the 
quantity  of  water  to  be  furnished,  or  the 
manner  and  means  of  furnishing  it.  As 
stated  by  the  court  in  the  opinion:  "The 
same  relations  existed  between  the  town 
and  the  defendant,  as  to  the  furnishing  oi 
water  for  general  purposes,  as  ordinarily 
exist  between  the  private  consumer  and 
the  water  company  as  to  water  for  domestic 
purposes."  The  water  company  had  not 
agreed  to  supply  the  town  with  any  definite 
number  of  hydrants,  or  specified  the  number 
of  nozzles  for  the  hydrants,  the  diameter  of 
the  pipes  with  which  they  should  be  sup- 
plied, or  the  manner  in  which  the  hydrants 
Hhould  be  placed  to  afford  protection  against 
fire.  It  had  not  agreed  that  its  works  should 
be  supplied  by  pumps  of  any  stated  ca- 
pacity, or  become  bound  to  furnish  through 
its  pipes  and  hydrants  water  of  "sufficient 
current,  pressure,  and  volume  to  extinguish 
fire  within  the  range  of  such  hydrants,"  or 
made  any  special  reference  to  "fires  origi- 
nating in,  or  communicated  to,"  property  of 
the  municipality.  It  was  principally  for 
want  of  a  contract  on  the  part  of  the  de- 
fendant'water  company  to  do  any  specific 
thing  that  judgment  was  given  for  the  de- 
fendant. After  enumerating  the  many 
cases  in  different  jurisdictions  in  which  it 
has  been  held  that  a  water  company  is  not 
liable  to  individual  owners  of  property  de^ 
stroyed  by  fire,  by  reason  of  its  failure  to 
perform  its  contract  to  supply  the  town 
with  sufficient  water  to  extinguish  fires, 
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the  opinion  proceeds  to  show  that  Paducah 
Lumber  Co.  v.  Paducah  Water  Supply  Co. 
89  Ky.  340,  7  L.R.A.  77,  25  Am.  St.  Rep. 
536,  12  8.  W.  564,  13  S.  W.  249,  and  Gor- 
rell  V.  Greensboro  Water  Supply  Co.  124 
N.  C.  328,  46  L.R.A.  513,  70  Am.  St.  Rep. 
5U8,  32  S.  E.  720,  in  which  the  opposite 
conclusion  was  reached,  are  to  be  distin- 
guished from  the  California  case  against  the 
Ukiah  Water  Company,  by  reason  of  the 
fact  that  in  the  case  of  the  Paducah  Lum- 
ber Company  and  in  the  Gorrell  Case,  there 
was  an  express  contract  to  do  certain  spe- 
cific things,  which  appears  to  have  been 
equivalent  to  the  stipulations  in  the  plain- 
tiffs' contract  in  the  case  at  bar.  The  court 
further  say:  "In  each  of  these  cases  it  will 
be  ^  observed  that  the  court  was  dealing 
with  contracts  whereby  the  water  compa- 
nies, for  valuable  concessions  and  exclusive 
privileges,  had  agreed  to  do  and  to  main- 
tain certain  specific  things  by  way  of 
protection  from  fire,  and  the  gravamen  of 
the  charge  against  each  and  all  of  the  com- 
panies was  that  they  had  violated  their 
contract  in  failing  to  do  the  particular 
things  for  the  doing  of  which  they  had  ex- 
pressly contracted.  The  broad  distinction 
between  those  cases  and  the  one  at  bar  is, 
as  pointed  out  in  the  opinion  of  the  trial 
judge,  that  there  is  no  express  covenant  in 
the  contract  between  this  plaintiff  and  this 
defendant,  and  the  security  to  plaintiff's 
property  was  only  the  same  security  which, 
in  the  exercise  of  its  governmental  func- 
tions, the  plaintiff  had  obtained  for  the 
whole  town." 

"Doubtless  a  water  company  may  so  bind 
itself  by  contract  with  a  person  to  furnish 
him  water  for  the  extinguishment  of  fires  as 
to  render  itself  liable  for  the  value,  of  prop- 
erty of  such  person  destroyed  by  fire,  by 
reason  of  its  failure  to  furnish  him  a  suffi- 
cient supply  of  water.  ...  It  may  be 
assumed  here  that  it  is  within  the  power  of 
a  municipality,  as  a  property  owner,  to  en- 
ter into  such  a  contract  with  a  water  com- 
pany, for  the  protection  of  the  property 
which  it  owns,  as  a  legal  individual;  but 
it  certainly  needs  something  more  than  evi- 
dence showing  an  accepted  service  for  gen- 
eral fire  purposes  to  establish  such  a  con* 
tract,  and  the  evid'ence  here  shows  nothing 
more." 

It  has  been  seen  that  in  the  written  con- 
tract as  set  out  in  the  plaintiffs'  declara- 
tion in  the  case  at  bar,  the  defendant  water 
company,  in  consideration  of  $800  per  an- 
num, did  expressly  agree  to  furnish  water 
for  sixteen  post  hydrants  which  should 
have  two  nozzles  each,  and  be  supplied  with 
pipes  4  inches  in  diameter,  and  that  its 
works  sliould  be  supplied  with  pumps  of 
a  capacity  of  1,000,000  gallons  a  day.     It 
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also  expressly  "engaged"  to  furnish,  through 
its  pipes  and  hydrants,  water  of  sufficient 
pressure  and  volume  to  extinguish  fire 
within  range  of  its  hydrants,  "and  especial- 
ly and  particularly  fires  originating  in,  or 
communicated  to,  the  plaintiffs'  said  build- 
ing and  property."  But  instead  of  the 
pressure  and  volume  specified,  the  plaintiffs 
allege  that,  by  reason  of  the  defendant's 
negligence,  these  pipes  and  hydrants  had 
become  destitute  of  any  current  of  water  of 
sufficient  pressure  and  volume  to  be  of  any 
utility  in  extinguishing  fires,  and  that  this 
negligence  on  the  part  of  the  defendant  was 
the  sole  cause  of  the  plaintiffs'  loss  and 
damage. 

The  defendant  corporation  proceeded  to 
construct  and  operate  its  plant,  and  entered 
upon  its  public  service  and  the  performance 
of  its  contract.  It  well  knew  that  the 
plaintiff  town,  relying  upon  its  express  con- 
tract with  the  defendant,  would  omit  to 
make  any  other  arrangements  for  the  sup- 
ply of  water,  or  provide  any  other  means 
for  the  extinguishment  of  fires.  The  de- 
fendant's servants  did  not  need  to  be  in- 
formed that  the  elaborate  provisions  of  the 
contract  respecting  the  supply  of  water 
through  its  hydrants  were  for  the  purpose 
of  affording  protection  against  the  destruc- 
tion of  property  by  fire.  They  well  knew 
the  disastrous  results  likely  to  flow  from 
any  neglect  on  their  part  to  perform  the 
contract  to  furnish  water  of  sufficient  vol- 
ume and  pressure  to  extinguish  fires.  Un- 
der such  circumstances  damages  from  loss 
of  property  by  fire  are  not  only  the  nat- 
ural consequences  of  the  defendant's  wrong- 
ful neglect,  but  "such  as  may  reasonably 
be  supposed  to  have  been  in  the  contempla- 
tion of  .the  parties  at  the  time  they  made 
the  contract,  as  the  probable  result  of  the 
breach  of  it."  The  injuries  sustained  are 
manifestly  such  as,  according  to  common 
experience  and  the  usual  course  of  events, 
might  reasonably  be  anticipated.  Indeed, 
it  is  impossible  to  conceive  of  any  class  of 
contracts,  or  of  contracts  relating  to  any 
subject-matter,  with  respect  to  which  the 
consequences  of  a  breach  are  more  palpably 
natural  or  more  readily  anticipated. 

Under  the  stipulation  in  the  report,  the 
defendant  is  entitled  to  plead  anew  in  the 
event  that  the  demurrer  is  overruled.  All 
of  the  other  objections  interposed  by  the 
defendant  to  the  maintenance  of  the  action 
involve  a  question  of  fact  to  be  heard  upon 
the  trial  of  the  cause.  Whether  the  defend- 
ant's breach  of  duty  in  connection  with  the 
performance  of  its  contract  was  culpable 
negligence,  and,  if  so,  whether  such  breach 
of  duty  on  its  part,  or  "the  negligence  of 
the  plaintiffs  themselves,  or  the  criminal 
act  of  a  stranger,  or  an  atmospheric  con- 
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dition,"  was  the  proximate  cause  of  the 
plaintiffs'  loss,  are  questions  not  raised 
by  the  demurrer,  but  are  determinable  by 
the  trial  oourt.  The  solution  of  them  may 
often  be  attended  with  difficulty,  but  there 
is  no  reasonable  ground  for  apprehending 
that  such  difficulty  will  be  essentially  dif- 
ferent from  that  experienced  in  numerous 
other  cases  of  a  similar  character. 

When,  therefore,  the  established  princi- 
ples of  law  are  applied  to  this  case  as  to 
all  others,  and  the  contract  between  these 
parties  is  held  to  possess  the  binding  force 
and  efficacy  of  all  other  analogous  contracts, 
the  conclusion  is  irresistible  that,  upon 
proof  of  the  facts  stated  in  the  declaration, 
the  defendant  would  be  liable  to  the  plain- 
tiffs, in  an  appropriate  action,  for  the  dam- 
ages caused  by  its  negligence,  in  failing  to 
perform  a  duty  arising  from  its  contractual 
relations  with  the  plaintiffs. 

2.  But  the  defendant  further  contends 
that  the  plaintiffs  have  misconceived  their 
remedy,  and  that,  if  any  action  can  be 
maintained,  it  must  be  an*  action  of  as- 
sumpsit, and  not  of  tort. 

It  is  the  opinion  of  the  court  that  this 
contention  is  not  sustainable,  either  upon 
reason  or  authority.  As  observed  by  the 
court  in  Ashley  v.  Root,  4  Allen,  504 :  "This 
is  one  of  the  numerous  classes  of  cases  where 
a  party  may  elect  to  sue  either  in  con- 
tract or  tort.  At  common  law  he  might  sue 
in  assumpsit  for  breach  of  contract,  or  in 
case  for  breach  of  duty."  In  that  action  a 
principal  was  allowed  to  recover  in  an 
action  of  tort  against  his  agent  for  all  the 
damage  caused  by  a  breach  of  duty  by  the 
agent,  including  his  neglect  to  pay  over  on 
demand  money  which  he  had  collected  as 
agent.  Either  case  or  assumpsit  may  also 
be  supported  for  a  false  warranty  in  the 
sale  of  goods.  Mahurin  v.  Harding,  28  N. 
U.  128,  59  Am.  Dec.  401.  In  the  opinion 
the  oourt  say:  "The  warranty  is  none  the 
less  a  contract  because  it  is  the  means  by 
which  a  fraud  is  accomplished,  and  the 
fraud  is  in  no  way  diminished  because  the 
seller  has  at  the  same  time  bound  himself 
by  a   warranty." 

In  28  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  625, 
it  is  said:  "Case  will  also  lie  for  violation 
of  the  duty  which  the  contractual  relations 
between  the  parties  involve,  in  many  cases 
where  assumpsit  is  a  concurrent  remedy. 
.  .  .  Although  assumpsit  will  also  usu- 
ally lie  for  breach  of  the  contract,  action 
on  the  case  for  tiie  breach  of  the  common- 
law  duty  is  often  the  better  remedy. 
.  .  .  It  will  also  lie  concurrently  with 
assumpsit  for  a  breach  of  duty  arising  out 
of  an  express  or  implied  contract."  Burnett 
V.  Lynch,  5  Barn.  &  C.  589,  is  cited  in  sup- 
port of  the  last  statement.     In  that  case 
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the  defendant  had  taken  an  assif^nment  of 
a  lease  subject,  not  only  to  the  payment 
of  rent,  but  to  the  performance  of  the  cove- 
nants, and  had  thereby  made  it  his  duty 
to  pay  the  rent  and  perform  the  covenants. 
It  was  held  by  Abbott,  Ch.  J.,  that  either 
asaumpsit  or  case  was  maintainable  for  a 
breach  of  that  duty,  citing  Kinlyside  v. 
Thornton,.  2  W.  Bl.  1111.  In  the  opinion 
of  Bayley,  J.,  it  is  said:  "It  is  unnecessary 
to  go  through  the  cases  in  which  it  has 
been  decided  that,  although  there  be  an 
express  contract,  a  party  is  not  bound  to 
resort  to  that  contract  as  the  gist  of  the 
action,  but  he  may  declare  on  the  tort, 
and  say  that  the  party  has  neglected  to 
perform  his  duty.  In  Dickson  v.  Clifton,  2 
Wils.  319,  .  .  .  there  can  be  no  doubt 
that  an  action  of  assumpsit  might  have 
been  maintained  against  the  captain  for  not 
receiving  and  carrying  the  corn  or  for  not 
taking  care  of  the  cargo;  but  there  the 
plaintiff  described  the  contract  in  specific 
terms,  and  brought  case  against  the  defend- 
ant for  negligence  in  the  performance  of 
his  duty.  That  could  only  be  because  the 
express  contract  between  the  parties  created 
a  duty,  for  the  breach  of  which  an  action 
of  tort  might  be  maintained."  See  also  1 
Chitty,  PI.  16th  ed.  p.  162,  with  the  ob- 
servations of  Lord  Ellenborough  on  Govett 
V.  Radnidge,  3  East,  70,  there  cited,  and 
Broom,  Legal  Maxims,  201,  202,  and  cases 
cited. 

In  the  case  at  bar  an  action  on  the  case 
is  brought  to  recover  damages  for  the  con- 
sequential injuries  resulting  from  the  neg- 
ligent manner  in  which  the  defendant  com- 
pany performed  a  duty  created  by  an  ex- 
press contract  between  the  parties.  It  is 
not,  properly  speaking,  an  action  based  on 
the  nonfeasance  of  the  defendant.  It  is 
not  brought  to  recover  damages  for  the 
refusal  of  the  defendant  to  perform  the 
contract.  It  sufficiently  appears  that  the 
defendant  laid  the  pipes,  erected  the  hy- 
drants, and  fully  established  its  plant,  and 
for  a  time  operated  it  to  the  satisfaction 
of  the  plaintiffs.  The  action  is  based  on  the 
defendant's  negligence  in  the  operation  and 
management  of  the  plant,  negligence  which 
would  be  exemplified  by  a  want  of  vigi- 
lance and  attention  in  discovering  a  leak  or 
adjusting  a  shut  off.  An  action  ex  contractu 
might  have  been  maintainable,  as  in  Mid- 
dlesex Water  Co.  v.  Knappmann  Whiting 
Co.  64  N.  J.  L.  240,  49  L.R.A.  572,  81  Am. 
8t.  Rep.  467,  45  Atl.  692,  where  the  obliga- 
tion of  the  contract  was  enforced,  and  the 
water  company  held  liable  for  a  loss  by  fire 
resulting  from  a  failure  in  the  water  pres- 
sure which  was  not  due  to  any  negligence 
of  the  company.  But  here  the  plaintiffs 
elected  to  bring  case,  as  they  were  legally 
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entitled  to  do,  a  form  of  action  obviously 
more  favorable  to  the  defendant,  since  it 
imposes  upon  the  plaintiffs  the  burden  of 
proving  negligence  on  the  part  of  the  de- 
fendant respecting  the  duty  which  it  en- 
gaged to  perform. 

According  to  the  stipulations  in  the  re- 
port, the  entry  must  therefore  be 

Demurrer  overruled. 

Defendant  to  plead  anew. 


NORTH  DAKOTA  SUPREBOS  COURT. 

JOHN  LEISEN,  Respt., 

V. 

ST.  PAUL  FIRE  &  MARINE  INSURANCE 
COMPANY,  Appt. 

(—  N.  D.  — ,  127  N.  W.  837.) 

Insurance  —  invalidity  at  inception  — 
estoppel. 

1.  Plaintiff,  whose  sole  interest  in  the 
property  insured  was  that  of  a  holder  of 
a  sheriff's  certificate  under  a  mortgage  fore- 
closure sale,  applied  for,  and  there  was  is- 
sued to  him,  a  fire  insurance  policy,  the 
premium  for  which  was  paid  to  and  re- 
tained by  defendant  company.  The  policy 
was  the  standard  form  adopted  in  this  state, 
containing  the  following  stipulations:  "This 
entire  policy  shall  be  void  if  the  insured 
has  concealed  or  misrepresented,  in  writing 
or  otherwise,  any  material  fact  or  circum- 
stance concerning  the  insurance  or  the  sub- 
ject thereof;  or  if  the  interest  of  the  in- 
sured in  the  property  be  not  truly  stated 
herein.  .  .  .  This  entire  policy,  unless 
otherwise  provided  by  agreement  indorsed 
hereon  or  added  hereto,  shall  be  void 
.  .  .  if  the  interest  of  the  insured  be 
other  than  unconditional  and  sol«  owner- 
ship. .  .  .  This  policy  is  made  and  ac- 
cepted subject  to  the  foregoing  stipulations 
and  conditions,  together  with  such  other 
provisions,  agreements,  or  conditions  as 
may  be  indorsed  hereon  or  added  hereto, 
and  no  officer,  agent,  or  other  representa- 

Headnotes  by  FiSK,  J. 

Note.  —  As  to  effect  of  nonwaiver  agree- 
ment on  conditions  existing  at  inception-  of 
insurance  policy,  see  note  to  Gish  v.  Insur- 
ance Co.  of  N.  A.  13  L.R.A.(N.S.)  826. 

As  to  power  of  ngents  to  bind  insurer  by 
oral  waiver  or  estoppel  in  pais  as  to  forfeit- 
ure occurring  after  issuance  of  policy  and 
before  loss,  under  policies  requiring  con- 
sent or  waiver  to  be  in  writing,  see  note 
to  Industrial  Mut.  Indemnity  Co.  v.  Thomp- 
son, 10  L.R.A.(N.S.)   1064. 

As  to  parol-evidence  rule  as  to  varying  or 
contradicting  written  contracts,  as  affected 
by  the  doctrine  of  waiver  or  estoppel,  as 
applied  to  policies  of  insurance,  see  note  to 
Haapa  v.  Metropolitan  L.  Ins.  Co.  10  L.R. 
A.(N.S.)  1165. 
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tive  of  this  coin**^ny  shall  have  power  to 
waive  any  prov*>.on  or  condition  of  this 
policy  except  such  as,  hy  the  terms  of  this 
policy,  may  be  the  subject  of  agreement  in- 
dorsed hereon  or  added  hereto;  and  as  to 
Such  provisions  and  conditions,  no  officer, 
agent,  or  representative  shall  have  such 
power  or  be  deemed  or  held  to  have  waived 
such  provisions  or  conditions  unless  such 
waiver,  if  any,  shall  be  written  upon  or 
attached  hereto;  nor  shall  any  privilege  or 
permission  affecting  the  insurance  under 
this  policy  exist  or  be  claimed  by  the  in- 
sured unless  so  written  or  attached." 

In  applying  for  such  insurance,  plaintiff 
acquainted  defendant  and  its  agent  with 
the  true  facts  regarding  his  interest  in  the 
property,  but,  notwithstanding  such  infor- 
mation, the  defendant's  agent  carelessly  and 
negligently  omitted  to  state  in  the  policy 
the  nature  of  plaintiff's  said  interest. 
About  three  weeks  after  the  policy  was  is- 
sued, a  loss  occurred.  In  an  action  to  re- 
cover on  the  policy,  defendant  seeks  to  es- 
cape liability  upon  the  ground  that  such 
policy,  by  its  terms,  is  and  was  void  at  its 
inception,  on  account  of  the  above  facts. 

Held,  for  reasons  fully  stated  in  the  opin- 
ion, that  defendant  is  estopped  to  urge  such 
defense. 

Same  —  waiver. 

.  2.  Where  a  fire  insurance  company,  with 
full  knowledge  of  facts  which,  under  the 
stipulations  contained  in  the  application 
or  policy,  render  such  policy  void  at  its  in- 
ception, issues  and  delivers  the  same,  and 
collects  and  retains  the  premium  therefor, 
it  will  be  deemed  in  law  to  have  impliedly 
waived  such  forfeiture,  and  will  not  be  per- 
mitted to  urge  the  invalidity  of  the  policy 
in  an  action  to  recover  for  a  loss  there- 
under. Certain  language  contained  in  the 
opinions  in  Johnson  v.  Dakota  F.  &  M.  Ins. 
Co.  1  N.  D.  167,  45  N.  W.  799,  and  J.  P. 
Lamb  &  Co.  v.  Merchants'  Nat.  Mut.  F. 
Ins.  Co.  (N.  D.)  119  N.  W.  1048,  approv- 
ing  the  Federal  rule  to  the  contrary,  is  dis- 
approved. 

Same  —  acceptance  of  premlam  —  ef- 
fect. 

3.  Where  a  policy  of  insurance  has  been 
delivered  and  the  premium  collected  with 
full  knowledge  of  all  the  facts,  it  would 
operate  as  a  fraud  upon  the  insured  if  the 
insurance  company  were  permitted  to  avoid 
the  policy  after  a  loss  oy  urging  the  in- 
validity thereof  at  its  inception,  on  account 
of  stipulations  contained  therein. 

Same  «  restrictions  on  agent's  rights 
—  effect. 

4.  Restrictions  in  a  policy,  limiting  the 
power  of  agents  to  waive  conditions  except 
in  a  certain  manner,  cannot  be  held  to  ap- 
ply to  those  conditions  which  relate  to  the 
inception  of  the  contract,  where  the  agent, 
with  full  knowledge  of  the  facts,  issues  the 
policy  and  collects  the  premium,  and  the 
insured  has  acted  in  good  faith. 

(Spalding,  J.,  dissents.) 

(May  28,  1910.) 
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APPEAL  by  defendant  from  aa  order  of 
the  District  Court  for  Cass  County, 
overruling  a  demurrer  to  the  complaint  in 
an  action  brought  to  recover  the  amount 
alleged  to  be  due  on  a  policy  of  fire  in- 
surance.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  George  A.  Ban^rs,  for  appellant: 

One  who  signs  an  instrument  .is,  in  the 
absence  of  fraud  or  deception,  conclusive- 
ly presumed  to  know  its  contents,  and  is 
bound  thereby; 

9  Cyc.  Law  &  Proc.  p.  388;  Southern  R. 
Co.  V.  White,  108  Ga.  201,  33  S.  E.  952; 
Johnptone  v.  Richmond  &  D.  R.  Co.  39 
S.  C.  65,  17  S.  E.  612;  Kellerman  v.  Kan- 
sas City,  St.  J.  &  C.  B.  R.  Co.  136  Mo. 
177,  34  S.  W.  41,  affirmed  in  136  Mo.  194, 
37  S.  W.  828;  Hutchinson  v.  Chicago,  St 
P.  M.  &  O.  R.  Co.  37  Minn.  524,  35  N.  W. 
433;  Boylan  v.  Hot  Springs  R.  Co.  132  U. 
8.  147,  33  L.  ed.  291.  10  Sup.  Ct.  Rep. 
60;  St.  Ix>uis,  L  M.  &  S.  R.  Co.  v.  Weakly, 
60  Ark.  397,  7  Am.  St.  Rep.  104,  8  S.  W. 
134;  We«tern  U.  Telcg.  Co.  v.  Carew,  15 
Mich.  524;  Grinnell  v.  Western  U.  Teleg. 
Co.  113  Mass.  299,  18  Am.  Rep.  485;  Red- 
path  V.  Western  U.  Teleg.  Co.  112  Mass. 
71,  17  Am.  Rep.  69. 

The  acceptance  and  retention  of  the  paper 
known  or  suspected  to  contain  the  terms  of 
the  contract  binds  the  party,  and  he  can- 
not be   heard   to   contradict   the   same. 

9  Cyc.  Law  &  Proc.  pp.  260,  391;  6 
Cyc.  Law  &  Proc.  p.  404;  Steers  v.  Liver- 
pool, N.  Y.  &  P.  S.  S.  Co.  57  N.  Y.  1,  16 
Am.  Rep.  453;  Germania  F.  Ins.  Co.  v. 
Memphis  &  C.  R.  Co.  72  N.  Y.  90,  28  Am. 
Rep.  113;  Hill  v.  Syracuse,  B.  &  N.  Y.  R, 
Co.  73  N.  Y.  351,  29  Am.  Rep.  163;  Grace 
V.  Adams,  100  Mass.  606,  97  Am.  Dec.  117, 
1  Am.  Rep.  131;  Quimby  v.  Boston  &  M.  R. 
Co.  150  Mass.  366,  5  L.R.A.  846,  23  N.  E. 
205;  Fonseca  v.  Cunard  S.  S.  Co.  163  Mass. 
653,  12  L.R.A.  340,  25  Am.  St.  Rep.  660, 
27  N.  E.  665;  McMillan  v.  Michigan  S.  k 
N.  I.  R.  Co.  16  Mich.  79,  93  Am.  Dec.  208; 
Drummond  v.  Southern  P.  Co.  7  Utah,  118, 
25  Pac.  733;  Watson  v.  Louisville  &  N. 
R.  Co.  104  Tenn.  194,  49  L.R.A.  464,  66 
S.  W.  1025. 

The  law  applicable  to  contracts  in  gen- 
eral is  equally  applicable  to  insurance  poli- 
cies. 

9  Cyc.  Law  &  Proc.  p.  391 ;  Clement,  Fire 
Ins.  p.  452,  rule  6;  Morrison  v.  Insuratice 
Co.  of  N.  A.  69  Tex.  353,  6  Am.  St.  Rep. 
63,  6  S.  W.  605:  Johnson  v.  Dakota  F.  ft 
M.  Ins.  Co.  1  N.  D.  167,  46  N.  W.  799;  Wil- 
cox V.  Continental  Ins.  Co.  85  Wis.  193,  55 
N.  W.  188;  Fuller  v.  Madison  Mut.  Ins. 
Co.  36  Wis.  599;  Holmes  v.  Charlestown 
Mut.  F.  Ins.  Co.  10  Met.  211,  43  Am.  Dec. 
428;    Goddard  y.   East  Texas   F.   Ins.   Co. 
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67  Tex.  69,  60  Am.  Rep.  1,  1  S.  W.  906; 
Quinlan  v.  Providence  Washington  Ins.  Co. 
133  N.  Y.  356,  28  Am.  St.  Rep.  645,  31 
K.  E.  31 ;  American  Ins.  Co.  v.  Neiberger, 
74  Mo,  167;  Bostwick  v.  Mutual  L.  Ins. 
Co.  116  Wis.  392,  67  L.R.A.  705,  89  N.  W. 
538,  92  N.  W.  246;  Cleaver  v.  Traders'  Ins. 
Co.  65  Mich.  527,  8  Am.  St.  Rep.  908,  32 
N.  W.  660,  71  Mich.  414,  15  Am.  St.  Rep. 
275,  39  N.  W.  571;  McMaster  v.  New  York 
L.  Ins.  Co.  40  C.  C.  A.  119,  99  Fed.  850; 
New  York  L.  Ins.  Co.  v.  McMaster,  30  C. 
C.  A.  532,  57  U.  S.  App.  638,  87  Fed.  63. 

Where  an  insurance  policy  is  delivered 
to  the  applicant,  he  is  presumed  to  know 
its  contents,  and  cannot  evade  a  forfeiture 
for  a  violation  of  its  provisions  on  the 
ground  that  he  never  read  it. 

Wood,  Ins.  §  503;  Smith  v.  Continental 
Ins.  Co.  6  Dak.  433,  43  N.  W.  810;  Cleaver 
v.  Traders*  Ins.  Co.  65  Mich.  527,  8  Am.  St. 
Rep.  908,  32  N.  W.  660;  Hankins  v.  Rock- 
ford  Ins.  Co.  70  Wis.  1,  35  N.  W.  34;  New 
York  L.  Ins.  Co.  v.  Fletcher,  117  U.  S. 
519,  29  L.  ed.  934,  6  Sup.  Ct.  Rep.  837; 
American  Ins.  Co.  v.  Neiberger,  supra; 
Richardson  v.  Maine  Ins.  Co.  46  Me.  394, 
74  Am.  Dec.  459. 

The  legislative  standard  policy  is  a  stat- 
ute, and  should  be  interpreted  as  such;  the 
insurance  company  has  no  choice  in  the 
language  employed  or  its  provisions;  it 
should    receive    a    reasonable    construction. 

Kerr,  Ins.  pp.  142,  143,  712,  713;  Tem- 
ple V.  Niagara  F.  Ins.  Co.  109  Wis.  372, 
85  N.  W.  361. 

The  requirement  that  the  policy  of  in- 
surance must  specify  the  interest  of  the 
insured  in  the  property  insured,  if  he  is 
not  the  absolute  owner  thereof,  is  con- 
trary to  the  common  law. 

White  V.  Hudson  River  Ins.  Co.  7  How. 
Pr.  341;  Crowley  v.  Cohen,  3  Barn.  &  Ad, 
478,  13  Eng.  Rul.  Cas.  314;  2  Parsons, 
Maritime  Law,  202;  2  Duer,  Ins.  463; 
Tyler  v.  ^Etna  F.  Ins.  Co.  12  Wend.  507, 
16  Wend.  385;  Niblo  v.  North  American 
F.  Ins.  Co.  1  Sandf.  551;  Church  of  the 
Holy  Trinity  v.  United  States,  143  U.  S. 
467,  36  L.  ed.  226,  12  Sup.  Ct.  Rep.  511; 
Binns  v.  United  States,  194  U.  S.  486, 
48  L.  ed.  1087,  24  Sup.  Ct.  Rep.  816;  John- 
son v.  Southern  P.  Co.  106  U.  S.  1,  49  L. 
od.  363,  25  Sup.  Ct.  Rep  158;  State  ex 
rel.  Coleman  v.  Kelly,  71  Kan.  811,  70 
L.R.A.  450,  81  Pac.  450,  6  A.  &  E.  Ann. 
Cas.  298;  Wisconsin  Industrial  School  v. 
Clark  County,  103  Wis.  651,  79  N.  W.  422; 
Dane  County  v.  Reindahl,  104  Wis.  302, 
80  N.  W.  438;  Mosle  v.  Bidwell,  65  C.  C. 
A.  533,  130  Fed.  334. 

If  the  limitations  upon  the  agent's  au- 
thority to  act  are  known  to  the  person  with 
whom  he  is  dealing,  or  if  the  transaction 
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is  such  as  to  charge  him  with  the  duty 
of  inquiring  into  the  extent  of  the  agent's 
authority  to  do  the  particular  act,  the 
principal  will  be  protected  if  the  act  be 
unauthorized/  or  in  clear  excess  of  the 
agent's  powers,  and  if  the  principal  be  an 
innocent  actor  in  the  transaction. 

Cullinan   v.   Bowker,   180   N.   Y.   93,   72 
N.  E.  911. 

The  provisions  of  the  policy  are  binding 
and  the  plaintiff  cannot  recover. 

Rohrbach  v.  German ia  F.  Ins.  Co.  62 
N.  Y.  47,  20  Am.  Rep.  451 ;  Marvin  v.  Uni- 
versal  L.  Ins.  Co.  85  N.  Y.  278,  39  Am. 
Rep.  657;  Quinlan  v.  Providence  Washing- 
ton Ins.  Co.  supra;  Allen  v.  German  Amer- 
ican Ins.  Co.  123  N.  Y.  6,  25  N.  E.  300; 
Northern  Assur.  Co.  v.  Grand  View  Bld^. 
Asso.  183  U.  S.  308,  46  L.  ed.  213,  22 
Sup.  Ct.  Rep.  133;  J.  P.  Lamb  k  Co.  v. 
Merchants'  Nat.  Mut.  F.  Ins.  Co.  (N.  D.) 
119  N.  W.  1048;  Syndicate  Ins.  Co.  v.  Bohn, 
27  L.R.A.  614,  12  C.  C.  A.  531,  27  U.  8. 
App.  564,  65  F6d.  165;  Hartford  F.  Ins.  Co. 
V.  Small,  14  C.  C.  A.  33,  30  U.  S.  App. 
127,  66  Fed.  490;  Pennsylvania  Casualty 
Co.  V.  Bacon,  67  C.  C.  A.  497,  133  Fed.  907 ; 
Kentucky  Vermillion  Min.  &  Concentrating 
Co.  V.  Norwich  Union   F.   Ins.  Soc.  77   C. 

C.  A.  121,  146  Fed.  695;  Brooklyn  City  & 
N.  R.  Co.  V.  National  Bank,  102  U.  S.  14, 
26  L.  ed.   61;   Dunham  v.   Peterson,  5  N. 

D.  414,  36  L.R.A.  232,  57  Am.  St.  Rep. 
566,  67  N.  W.  293;  Clevenger  v.  Mutual  L. 
Ins.  Co.  2  Dak.  114,  3  N.  W.  313;  Collins 
v.  Metropolitan  L.  Ins.  Co.  32  Mont.  343, 
108  Am.  St.  Rep.  578,  80  Pac.  609,  1092; 
Reaper  City  Ins.  Co.  v.  Brennna,  58  III. 
158,  11  Am.  Rep.  54;  Liverpool,  L.  k  Q. 
Ins.  Co.  v.  T.  M.  Richardson  Lumber  Co.  11 
Okla.  585,  69  Pac.  938 ;  Deming  Invest.  Co. 
V.  Shawnee  F.  Ins.  Co.  16  Okla.  17,  4 
L.R.A.(N.S.)  607,  83  Pac.  918;  Cator  v. 
American  L.  Ins.  k  T.  Co.  33  N.  J.  L.  487; 
Bennett  v.  St.  Paul  F.  k  M.  Ins.  Co.  55 
N.  J.  L.  377,  27  Atl.  641 ;  Dimick  v.  Metro- 
politan Mut.  L.  Ins.  Co.  69  N.  J.  L.  399, 
62  L.R.A.  774,  55  Atl.  291;  Lippman  v. 
JEinsL  Ins.  Co.  108  Ga.  391,  75  Am.  St.  Rep. 
62,  33  S.  E.  897;  O'Leary  v.  Merchants' 
k  B.  Mut.  Ins.  Co.  100  Iowa,  173,  62  Am. 
St.  Rep.  555,  66  N.  W.  175,  69  N.  W.  420; 
Shuggart  v.  Lycoming  F.  Ins.  Co.  55  Cal. 
408;  Hinman  v.  Hartford  F.  Ins.  Co.  36 
Wis.  159:  Wilcox  v.  Continental  Ins.  Co. 
85  Wis.  193,  55  N.  W.  188;  Hankins  v. 
Rockford  Ins.  Co.  supra;  Franklin  L.  Ins. 
Co.  V.  Sefton,  53  Ind.  380;  Sisk  v.  Citizens' 
Ins.  Co.  16  Ind.  App.  565,  45  N.  E.  804; 
Weidert  v.  State  Ins.  Co.  19  Or.  261,  20 
Am.  St.  Rep.  814,  24  Pac.  242;  Birming- 
ham F.  Ins.  Co.  V.  Kroegher,  83  Pa.  64, 
24  Am.  Rep.  147;  German  Ins.  Co.  v.  Hei- 
duk,  30  Neb.  288,  27  Am,  St.  Rep.  402,       T 
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N.  W.  481;  New  York  Cent.  Ins.  Co.  v. 
Watson,  23  Mich.  486;  Cleaver  v.  Traders' 
Ins.  Co.  65  Mich.  527,  8  Am.  St.  Rep.  908, 
32  N.  W.  660;  Cook  v.  Standard  Life  & 
Acci.  Ins.  Co.  84  Mich.  12,  47  N.  W.  568; 
Mallory  y.  Metropolitan  L.  Ins.  Co.  97  Mich. 
416,  66  N.  W.  773;  Improved-Match  Co.  v. 
Michigan  Mut.  F.  Ins.  Co.  122  Mich.  256, 
80  N.  W.  1088;  Collins  v.  St.  Paul  F.  & 
M.  Ins.  Co.  44  Minn.  440,  46  N.  W.  906; 
Wilbur  V.  Bowditch  Mut.  F.  Ins.  Co.  10 
Cush.  446;  Pendar  v.  American  Mut.  Ins. 
Co.  12  Cush.  469;  Conway  Tool  Co.  v.  Hud- 
son River  Ins.  Co.  12  Cush.  144,  59  Am. 
Dec.  172;  Fitchburg  Sav.  Bank  v.  Amazon 
Ins.  Co.  126  Mass.  431;  McCoy  v.  Metro- 
politan L.  Ins.  Co.  133  Mass.  82;  Batchel- 
der  V.  Queen  Ins.  Co.  135  Mass.  449;  Fox 
V.  Queen  Ins.  Co.  124  Qa.  948,  53  S.  E. 
271;  Wyandotte  Brewing  Co.  v.  Hartford 
F.  Ins.  Co.  144  Mich.  440,  6  L.R.A.(N.S.) 
852,  115  Am.  St.  Rep.  458,  108  N.  W.  393; 
Chismore  v.  Anchor  F.  Ins.  Co.  131  Iowa, 
180,  108  N.  W.  230;  Maupin  v.  Scottish 
Union  &  Nat.  Ins.  Co.  53  W.  Va.  571,  45 
6.  E.  1003,  overruled  in  Medley  v.  German 
Alliance  Ins.  Co.  65  W.  Va.  351,  47  S.  E. 
101,  2  A.  &  E.  Ann.  Cas.  99. 

Mr.  V.  R.  liovell,  for  respondent: 
The  limitation  upon  the  agent's  authori- 
ty, contained  in  the  policy  of  insurance, 
does  not  prevent  knowledge  by  the  agent, 
acquired  while  acting  within  the  scope  of 
his  employment,  of  facts  then  existing 
which  constitute  a  breach  of  warranty  of 
the  policy  of  insurance,  as  subsequently 
made  and  issued,  from  being  imputed  to 
the  principal,  so  as  to  estop  the  insurer 
from  asserting  a  forfeiture  because  of  such 
breach  of  warranty. 

Ostrander,  Fire  Ins.  §  265;  Vance,  Ins. 
304,  305;  Johnson  v.  Dakota  F.  k  M.  Ins. 
Co.  1  N.  D.  169,  45  N.  W.  799;  Michigan 
Shingle  Co.  v.  State  Invest.  &  Ins.  Co.  94 
Mich.  389,  22  L.R.A.  319,  53  N.  W.  945; 
Sternaman  v.  Metropolitan  L.  Ins.  Co.  170 
N.  Y.  13,  57  L.R.A.  318,  88  Am.  St.  Rep. 
625,  62  N.  E.  763;  German-American  Ins. 
Co.  V.  Yeagley,  163  Ind.  651,  71  N.  E.  897, 
2  A.  &  E.  Ann.  Cas.  275;  People's  F.  InR. 
Asso.  v.  Goyne,  79  Ark.  315,  16  L.R.A. 
{N.S.)  1180,^96  S.  W.  365,  9  A.  &  E.  Ann. 
Cas.  373;  Miller  v.  Mutual  Ben.  L.  Iiis. 
Co.  31  Iowa,  216,  7  Am.  Rep.  122;  Boetchcr 
V.  Hawkeye  Ins.  Co.  47  Iowa,  253;  Vesey 
v.  Commercial  Union  Assur.  Co.  18  S.  D. 
632,  101  N.  W.  1074;  Home  Ins.  Co.  v. 
Hancock,  106  Tenn.  513,  52  L.R.A.  665, 
62  S.  W.  145:  Taylor  v.  Anchor  Mut.  F. 
Ins.  Co.  116  Iowa,  625,  57  L.R.A.  328,  93 
Am.  St.  Rep.  261,  88  N.  W.  807;  16  Am. 
ft  Eng.  Enc.  Law,  2d  ed.  p.  949 ;  ^tna  j 
Live  Stock,  Fire  &  Tornado  Ins.  Co.  ▼.  | 
Olmstead,  21  Mich.  246,  4  Am.  Rep.  483; 
aO  L.R.A,(N.S.) 


Williamson  v.  New  Orleans  Ins.  Asso.  84 
Ala.  106,  4  So.  36;  Creed  v.  Sun  Fire  Of- 
fice, 101  Ala.  622,  23  L.R.A.  177,  46  Am. 
St.  Rep.  134,  14  So.  323;  Syndicate  Ins. 
Co.  V.  Catchiugs,  104  Ala.  176,  16  So.  46; 
Triple  Link  Mut.  Indemnity  Asso.  v.  Wil- 
liams, 121  Ala.  138,  77  Am.  St.  Rep.  34, 
26  So.  19;  Southern  Ins.  Co.  v.  Hastings, 
64  Ark.  253,  41  S.  W.  1093;  Menk  v.  Home 
Ins.  Co.  76  Cal.  51,  9  Am.  St.  Rep.  158, 
14  Pac.  837,  18  Pac.  117;  Parrish  v.  Rose- 
bud Min.  &  Mill.  Co.  140  Cal.  635,  74  Pac. 
312;  Mackintosh  v.  Agricultural  F.  Ins. 
Co.  160  Cal.  440,  119  Am.  St.  Rep.  234, 
89  Pac.  102;  Wich  v.  Equitable  F.  ft  M. 
Ins.  Co.  2  Colo.  App.  484,  31  Pac.  389; 
State  Ins.  Co.  v.  Du  Bois,  7  Colo.  App. 
214,  44  Pac.  766;  State  Ins.  Co.  v.  Tay- 
lor, 14  Colo.  499,  20  Am.  St.  Rep.  281,  24 
Pac.  333;  National  Mut.  F.  Ins.  Co.  v. 
Duncan,  44  Colo.  472,  20  L.R.A.  (N.S.)  340, 
98  Pac.  634;  Johnson  v.  ^Etna  Ins.  Co.  123 
Ga.  404,  107  Am.  St.  Rep.  92,  51  S.  E.  339; 
Commercial  Ins.  Co.  v.  Spankneble,  62  111. 
53,  4  Am.  Rep.  582;  Lycoming  F.  Ins.  Co. 
V.  Jackson,  83  111.  303,  26  Am.  Rep.  386; 
Germania  F.  Ins.  Co.  v.  Hick,  125  111. 
361,  8  Am.  St.  Rep.  384,  17  N.  E.  792; 
Security  Trust  Co.  v.  Tarpey,  182  111.  52, 
54  N.  E.  1041;  Provident  Sav.  Life  Assur. 
Soc.  v.  Cannon,  103  III.  App.  643;  Orient 
Ins.  Co.  v.  McKnight,  197  111.  190,  64  N. 
E.  339;  Phoenix  Ins.  Co.  v.  Stark,  120  Ind. 
444,  22  N.  E.  413;  Rogers  v.  Phenix  Ins. 
Co.  121  Ind.  570,  23  N.  E.  498;  Indiana 
Ins.  Co.  v.  Hartwell,  123  Ind.  177,  24  N. 
E.  100;  Ohio  Farmers'  Ins.  Co.  v.  Vogel, 
166  Ind.  239,  3  L.R.A.(N.S.)  966,  117  Am. 
St.  Rep.  382,  76  N.  E.  977,  9  A.  ft  E.  Ann. 
Cas.  91 ;  Young  v.  Hartford  F.  Ins.  Co.  45 
Iowa,  377,  24  Am.  Rep.  784;  Donnelly  v. 
Cedar  Rapids  Ins.  Co.  70  Iowa,  693,  28 
N.  W.  607;  Jamison  v.  State  Ins.  Co.  85 
Iowa,  229,  52  N.  W.  185;  Fitchner  v.  Fi- 
delity Mut.  Fire  Asso.  103  Iowa,  276,  72 
N.  W.  530;  Lutz  v.  Anchor  F.  Ins.  Co.  120 
Iowa,  136,  98  Am.  St.  Rep.  349,  94  N.  W. 
276:  Glasscock  v.  Des  Moines  Ins.  Co.  125 
Iowa,  170,  100  N.  W.  503;  Guniett  v. 
Atlas  Mut.  Ins.  Co.  124  Iowa,  647,  100 
N.  W.  542;  Sullivan  v.  Phoenix  Ins.  Co.  34 
Kan.  170,  8  Pac.  112;  National  Mut.  F. 
Ins.  Co.  V.  Barnes,  41  Kan.  161,  21  Pac. 
165;  State  Ins.  Co.  v.  Gray,  44  Kan.  731, 
25  Pac.  197;  Kansas  Farmers'  F.  Ins.  Co. 
V.  Saindoii,  52  Kan.  486,  39  Am.  St.  Rep. 
356,  35  Pac.  15;  Standard  Life  ft  Acci.  Ins. 
Co.  V.  Davis,  59  Kan.  521,  53  Pac.  856; 
Queen  Ins.  Co.  v.  Straughan,  70  Kan.  186, 
iOO  Am.  St.  Rep.  421,  78  Pac.  447;  Hart- 
ford  Ins.  Co.  v.  Haas,  87  Ky.  531,  2  L.R.A. 
64,  9  S.  W.  720;  Continental  Ins.  Co.  ▼. 
Thomason,  27  Ky.  L.  Rep.  158,  84  S.  W. 
540;  Marston  v.  Kennebec  Mut.  L.  Ins.  Co. 
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89  Me.  266,  56  Am.  St.  Bep.  412,  36  Atl. 
889;  Steele  v.  Gennan  Ins.  Ck).  93  Mich. 
81,  18  L.R.A.  86,  63  N.  W.  614;  Temmink 
y.  Metropolitan  L.  Ina.  Co.  72  Mich.  388, 
40  N.  W.  469;  Crouse  v.  Hartford  F.  Ins. 
Co.  79  Mich.  249,  44  N.  W.  496 ;  Gristock  v. 
Royal  Ins.  Co.  87  Mich.  428,  49  N.  W.  634 ; 
Beebe  v.  Ohio  Farmers'  Ins.  Co.  93  Mich. 
614,   18  L.R.A.  481,  32  Am.  St.  Rep.  619, 

63  N.  W.  818;  Anderson  v.  Man- 
chester Fire  Assur.  Co.  69  Minn.  182,  28 
L.R.A.  609,  50  Am.  St.  Rep.  400,  60  N.  W. 
1096,  63  N.  W.  241;  Otte  v.  Hartford  L. 
Ins.  Co.  88  Minn.  423,  97  Am.  St.  Rep. 
632,  93  N.  W.  608;  Planters*  Ins.  Co.  v. 
Myers,  66  Miss.  479,  30  Am.  Rep.  621; 
Combs  V.  Hannibal  Sav.  &  Ins.  Co.  43  Mo. 
148,  97  Am.  Dec.  383;  Nute  v.  Hartford 
F.  Ins.  Co.  109  Mo.  App.  686,  83  S.  W.  83; 
German  Ins.  Co.  v.  Frederick,  67  Neb.  638, 
77  N.  W.  1106;  Fidelity  Mut.  F.  Ins.  Co. 
V.  Lowe,  4  Neb.  (Unof.)  159,  93  N.  W.  749; 
Grand  View  Bldg.  Asso.  v.  Northern  Assur. 
Co.  73  Neb.  149,  102  N.  W.  246;  Spalding 
V.  New  Hampshire  F.  Ins.  Co.  71  N.  H. 
441,  62  Atl.  858;  Wood  v.  American  F. 
Ins.  Co.  149  N.  Y.  385,  52  Am.  St.  Rep. 
733,  ^4  N.  E.  80;  Patten  v.  Merchants'  & 
F.  Mut.  F.  Ins.  Co.  40  N.  H.  375;  Fishblate 
V.  Fidelity  &  C.  Co.  140  N.  C.  689,  63  S.  E. 
354;  Farmers'  Ins.  Co.  v.  Williams,  39 
Ohio  St.  684,  48  Am.  Rep.  474;  Eilenber- 
ger  V.  Protective  Mut.  F.  Ins.  Co.  89  Pa. 
464;  Kister  v.  Lebanon  Mut.  Ins.  Co.  128 
Pa.  653,  5  L.R.A.  646,  16  Am.  St.  Rep. 
696,  18  Atl.  447;  Dowling  v.  Merchants' 
Ins.  Co.  168  Pa,  234,  31  Atl.  1087;  High- 
lands V.  LurganMut.  F.  Ins.  Co.  177  Pa. 
666,  56  Am.  St.  Rep.  739,  35  Atl.  728; 
Graham  v.  American  F.  Ins.  Co.  48  S.  C. 
195,  69  Am.  St.  Rep.  707,  26  S.  E.  323; 
Pearlstine  v.  Phoenix  Ins.  Co.  74  S.  C.  246, 

64  S.  E.  373;  Continental  F.  Ins.  Co.  v. 
Whitaker,  112  Tenn.  161,  64  L.R.A.  451, 
105  Am.  St.  Rep.  916,  79  S.  W.  119;  Mu- 
tual F.  Ins.  Co.  V.  Ward,  95  Va.  231,  28 
S.  E.  209;  Mullin  v.  Vermont  Mut.  F.  Ins. 
Co.  68  Vt.  113,  4  Atl.  817;  Foster  v.  Pioneer 
Mut.  Ins.  Asso.  37  Wash.  288,  79  Pac.  798; 
May  V.  Buckeye  Mut.  Ins.  Co.  25  Wis.  291, 
8  Am.  Rep.  76;  Cans  v.  St.  Paul,  F.  &  M. 
Ins.  Co.  43  Wis.  108,  28  Am.  Rep.  535; 
Dunbar  v.  Phenix  Ins.  Co.  72  Wis.  492,  40 
N.  W.  386;  Matthews  v.  Capital  F.  Ins. 
Co.  115  Wis.  272,  91  N.  W.  675. 

The  fact  of  the  acceptance  and  retention 
of  the  policy  of  insurance  by  the  insured, 
under  the  circumstances  of  this  case,  did 
not  bind  him  to  the  terms  of  the  contract 
as  actually  written. 

McMaster  v.  New  York  L.  Ins.  Co.  40 
C.  C.  A.  119,  99  Fed.  856,  183  U.  S.  25, 
46  L.  ed.  64,  22  Sup.  Ct.  Rep.  10;  Otte  v. 
Hartford  L.  Ins.  Co,  supra;  Bidwell  v. 
SO  L.R.A.(N.S.) 


Astor  Mut.  Ins.  Co.  16  N.  Y.  266;  Albany 
City  Sav.  Inst.  v.  Burdick,  87  N.  Y.  40; 
Bennett  v.  Agricultural  Ins.  Co.  106  N.  Y. 
243,  12  N.  E.  609;  Gristock  v.  Royal  Ins. 
Co.  87  Mich.  428,  49  N.  W.  634;  Kister  v. 
Lebanon  Mut.  Ins.  Co.  supra;  McElroy  v. 
British  America  Assur.  Co.  36  C.  0.  A.  616, 
94  Fed.  990 ;  Fitchner  v.  Fidelity  Mut.  Fire 
Asso.   supra. 

Flsk,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  action  to  recover  on  an  in- 
surance policy.  The  complaint  is  in  tho 
usual  form,  alleging:  That  in  considera- 
tion of  $51  paid  by  the  plaintiff  to  defend- 
ant, the  latter  issued  its  policy  of  insur- 
ance, a  copy  of  which  is  annexed  to  and 
made  a  part  of  the  complaint,  whereby  de- 
fendant insured  the  plaintiff  against  loss 
or  damage  by  fire  in  the  siun  of  $1,000  on 
a  certain  frame  building  situated  on  lots 
9  and  10,  block  21  of  the  village  of  Leon- 
ard, Cass  county,  for  the  term  of  one  year 
from  January  6,  1906.  That  plaintiff  duly 
performed  all  of  the  terms  of  said  con- 
tract of  insurance  on  his  part  to  be  per- 
formed, and  that  on  January  29,  1906^  said 
building  was  totally  destroyed  by  fire, 
which  fire  did  not  occur  by  reason  of  any 
of  the  causes  enumerated  in  said  policy  ex- 
empting the  insurance  company  from  lia- 
bility in  case  of  fire  or  loss,  and  that  plain- 
tiff's loss  by  reason  of  such  fire  exceeded 
the  sum  of  $1,500.  That  the  destruction 
by  nre  as  afo'resaid  was  complete  and  the 
loss  total,  and  that  there  was  no  disagree- 
ment between  the  plaintiff  and  defendant 
as  to  the  amount  of  said  loss,  but  that 
shortly  after  defendant  was  notified  of  the 
loss,  it  denied  any  liability  under  the  pol- 
icy, on  the  ground  that  plaintiff's  title  to 
the  property  insured  was  not  truly  stated 
in  the  policy  or  the  application  therefor. 
Plaintiff,  in  his  complaint,  anticipates  the 
defense  that  the  policy  never  attached  or 
became  effective  by  reason  of  the  fact  that 
plaintiff's  title  to  the  property  insured  was 
not  that  of  unconditional  and  sole  owner- 
ship, etc.,  and  in  this  respect  alleges  the 
following  facts:  "That  at  and  during  the 
said  month  of  January,  1906,  plaintiff  was 
and  still  is  the  owner  and  holder  of  a 
certain  sheriff's  certificate  of  mortgage 
foreclosure  sale  of  and  upon  the  said  frame 
building  and  the  lot  or  parcel  of  land  on 
which  the  same  was  situated,  and  at  tho 
time  of  the  destruction  of  such  building  by 
fire,  hereinafter  rsferred  to,  there  was  due 
and  unpaid  on  the  said  certificate  of  mort- 
gage foreclosure  sale  an  amount  exceed- 
ing the  total  amount  of  such  insurance,  and 
that  at  the  time  of  the  plaintiff's  applica- 
tion for  the  insurance  aforesaid,  and  at  the 
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time  of  the  execution  and  delivery  of  the 
policy  aforesaid,  the  plaintiff  notified  and 
informed  the  defendant  company  and  its 
agent  of  the  nature  and  character  of  plain- 
tiff's insurable  interest  in  the  frame  build- 
ing aforesaid,  and  that  plaintiff  was  the 
owner  and  holder  of  a  sheriff's  certificate 
of  mortgage  foreclosure  sale,  as  aforesaid, 
but  the  defendant  and  its  said  agent, 
though  it  then  and  there  knew,  as  afore- 
said, the  character  and  extent  of  plaintiff's 
insurable  interest  in  the  frame  building 
and  premises  aforesaid,  carelessly  and  neg- 
ligently stated  and  caused  to  be  stated  in 
the  said  policy  of  insurance  and  application 
therefor  that  plaintiff  was  the  owner  in 
fee  simple  of  said  premises  and  the  whole 
thereof,  and  thereby  waived  the  conditions 
of  said  policy  of  insurance,  exempting  the 
defendant  company  from  liability  in  case 
the  plaintiff's  interest  in  the  premises  in- 
sured be  not  truly  stated  in  such  policy  or 
in  the  application  therefor." 

Ihe  policy  is  the  standard  form  adopt- 
ed in  this  state,  and  contains,  among  oth- 
ers, the  following  stipulations:  "This  en- 
tire policy  shall  be  void  if  the  insured  has 
concealed  or  misrepresented,  in  writing  or 
otherwise,  any  material  fact  or  circum- 
stance concerning  this  insurance  or  the  sub- 
ject thereof;  or  if  the  interest  of  the  in- 
sured in  the  property  be  not  truly  stated 
herein.  .  .  .  This  entire  policy,  unless 
otherwise  provided  by  agreement  indorsed 
hereon  or  added  hereto,  shall  be  void  .  .  . 
if  the  interest  of  the  insured  be  other  than 
unconditional  and  sole  owner.ship;  or  if  the 
subject  of  insurance  be  a  building  on 
ground  not  owned  by  the  insured  in  fee 
simple.  .  .  .  This  policy  is  made  and 
accepted  subject  to  the  foregoing  stipula- 
tions and  conditions,  together  with  such 
other  provisions,  agreements,  or  conditions 
as  may  be  indorsed  hereon  or  added  hereto, 
and  no  officer,  agent,  or  other  representa- 
tive of  this  company  shall  have  power  to 
waive  any  provision  or  condition  of  this 
policy  except  such  as,  by  the  terms  of  this 
policy,  may  be  the  subject  of  agreement  in- 
dorsed hereon  or  added  hereto,  and  as  to 
such  provisions  and  conditions  no  officer, 
agent,  or  representative  shall  have  such 
power  or  be  deemed  or  held  to  have  waived 
such  provisions  or  conditions  unless  such 
waiver,  if  any,  shall  be  written  upon  or 
attached  hereto;  nor  shall  any  privilege 
or  permission  affecting  the  insurance  under 
this  policy  exist  or  be  claimed  by  the  in- 
sured unless  so  written  or  attached." 

A  demurrer  was  interposed  to  the  com- 
plaint upon  the  ground  that  the  complaint 
fails  to  state  facts  sufficient  to  constitute 
a  cause  of  action.  Such  demurrer  was  over- 
30  L.R.A.(N.S.) 


ruled,  and  the  appeal  is  from  the  order 
overruling  the  same. 

In  brief,  appellant's  contention  on  thia 
appeal  is  that,  under  the  facts  alleged  in 
the  complaint,  the  policy  is  and  was  void 
at  its  inception  for  the  reason  that  the 
interest  of  the  insured  was  not  that  of 
"unconditional  and  sole  ownership,"  and 
the  nature  and  extent  of  his  interest  in 
the  property  was  not  stated  in  nor  indorsed 
upon  the  policy.  In  other  words,  notwith- 
standing the  fact  that  plaintiff,  in  apply- 
ing for  the  insurance,  and  at  the  time  of 
the  execution  and  delivery  of  the  policy, 
expressly  notified  and  informed  defendant 
and  its  agent  of  the  nature  and  character 
of  his  interest  in  the  property,  and  that 
defendant,  with  such  notice  and  knowledge, 
executed  and  delivered  to  plaintiff  such 
policy  and  collected  the  premium  thereun- 
der, that  defendant  may,  nevertheless,,  urge 
that  such  policy  was  void  at  its  inception 
and  no  liability  ever  attached  thereunder; 
that  the  doctrine  of  implied  waiver  and 
estoppel  cannot  be  successfully  invoked  be< 
cause  the  parties,  by  their  contract,  have 
otherwise  stipulated,  and  the  legislature, 
by  statute,  in  effect,  otherwise  declared. 

If  appellant's  contention  be  sound,  the  re- 
sult would  be  most  harsh  and  inequitable. 
We  cannot  countenance  such  a  doctrine  un- 
less imperatively  required  so  to  do  by 
plainly  established  principles  of  law.  We 
are  entirely  clear  that  we  are  confronted 
with  no  such  situation.  On  the  contrary, 
we  are  entirely  clear  that  appellant's  coU'^ 
tention  is  without  support  on  principle  or 
reason,  and  is  contrary  to  the  overwhelm- 
ing weight  of  authority  in  this  country. 
In  support  of  this  broad  assertion,  we  pro- 
ceed to  give  our  reasons,  but  in  the  main 
shall  adopt  the  reasoning  of  other  courts 
upon  the  questions  involved. 

We  will  first  notice  the  present  status  of 
the  adjudications  of  this  court  and  its 
predecessor,  the  territorial  court,  so  far 'as 
material  to  the  question  here  involved.  In 
Lvon  v.  Insurance  Co.  6  Dak.  67,  60  N.  W. 
483,  the  court  unanimously  held  that  de- 
fendant's agents  had  tlie  power  to  waive 
the  matter  of  encumbrances  which  were 
known  to  them  at  the  time  of  negotiating 
and  accepting  the  risk.  In  thaS  case,  as 
in  the  case  at  bar,  it  was  contended  that 
the  policy  was  never  in  force,  on  account 
of  the  omi«sion  of  the  insured  to  comply 
with  a  condition  requiring  him  to  inform 
the  company  of  encumbrances  on  the  prop- 
erty. Sucli  condition  was  as  follows:  "If 
the  j)roperty  liereby  insured,  either  real  or 
personal,  or  any  part  thereof,  be  or  shall 
become  encumbered  by  mortgage,  judgment, 
or  otherwise,   and   it  be  not   so   stated   in 
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the  written  application,  or  indorsed  in  writ- 
ing on  the  policy,  this  policy  and  every 
part  thereof  shall  be  void."  The  proof 
showed  that  the  property  was  encumbered 
by  mortgage  at  the  time  the  application 
for  insurance  was  made  and  at  the  time 
the  loss  occurred,  but  that  the  agents  of 
the  insurance  company  knew  such  fact,  but 
nevertheless  issued  the  policy  and  collected 
the  premium.  Plaintiff  contended  there,  as 
here,  that  the  stipulation  in  the  policy 
above  quoted  had  been  waived,  and  such 
contention  was  sustained. 

Again,  ip  the  case  of  VVaterbury  v.  Da- 
kota F.  &  M.  Ins.  Co.  6  Dak.  468,  43  N. 
W.  697,  the  territorial  court,  in  speaking 
on  this  point,  said:  "It  is  too  well  set- 
tled to  be  now  questioned  that  the  com- 
pany, or  its  agent,  acting  within  the  scope 
of  his  authority,  may  waive  any  of  the 
conditions  of  the  policy,  and  if,  at  the  time 
of  issuing  the  policy,  the  company  or  such 
agent  knows  the  falsity  of  a  representation 
made  by  the  applicant  in  procuring  the  in- 
surance, the  company  is  estopped  from  as- 
serting its  falsity  in  order  to  avoid  lia- 
bility,"— citing  numerous  cases. 

During  the  early  history  of  this  court, 
and  over  twenty  years  ago,  it  was  called 
upon  to  consider  a  similar  question  in  the 
case  of  Johnson  v.  Dakota  F.  &  M.  Ins. 
Co.  1  N.  D.  167,  45  N.  W.  799.  In  speak- 
ing upon  the  question  of  estoppel,  the 
court,  among  other  things,  there  said: 
"But  it  is  further  contended  by  respond- 
ent's counsel  that  defendant  is  estopped 
from  claiming  a  forfeiture  of  the  policy  on 
accoimt  of  the  false  answers  as  to  encum- 
brances, contained  in  the  application,  for 
the  reason  that  such  answers  were  wholly 
unauthorized  by  the  plaintiff,  and  were 
falsely  written  into  the  application  by  E. 
E.  Strong,  the  soliciting  agent,  despite  the 
fact  that  he  (Strong)  was  fully  and  truth- 
fully informed  by  the  plaintiff  as  to  the  en- 
ciunbrances.  The  fact  of  deception  prac- 
tised by  the  agent  is  not  questioned;  but 
who  shall  shoulder  the  consequences  of 
Buch  deceptions? — is  a  question  much  mooted 
in  the  adjudicated  cases,  and  one  which  has 
given  thiB  court  no  little  difficulty.  For 
whom  was  Strong  acting,  and  who  was  he 
representing  when  soliciting  and  taking 
plaintiff's  application  for  the  insurance? 
The  earlier  cases  held  quite  uniformly  that, 
where  the  insured  signed  a  written  appli- 
cation as  a  basis  for  the  contract  of  in- 
surance, he  adopted  all  of  its  contents  and 
was  bound  by  it,  and  that  if,  by  his  re- 
quest or  permission,  the  solicitor  of  the 
insurance  acted  for  him  in  filling  out  the 
application,  such  solicitor  was  so  far  forth 
the  agent  of  the  insured,  and  not  the  agent 
of  the  company.  Some  courts  still  ad- 
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here  to  this  holding,  but  the  decided  weight 
of  authorities  is  to  the  contrary."  The 
court  here  cites  numerous  cases,  among 
which  is  Kausal  v.  Minnesota  Farmers' 
Mut.  F.  Ins.  Asso.  31  Minn.  17,  47  Am. 
Rep.  776,  16  N.  W.  430,  from  which  it 
quotes  approvingly  the  following  very  ac- 
curate statement  of  the  rule:  "Agents  for 
an  insurance  company,  authorized  to  pro- 
cure applications  for  insurance,  and  to  for- 
ward them  to  the  company  for  acceptance, 
must  be  deemed  the  agents  of  the  insurers 
in  all  that  they  do  in  preparing  the  appli- 
cation, or  in  any  representations  they  may 
make  as  to  the  character  or  effect  of  the 
statements  therein  contained.  Hence,  when 
such  agent,  either  by  his  direction  or  di- 
rect act,  makes  out  an  application  incor- 
rectly, notwithstanding  all  the  facts  are 
stated  to  him  by  the  applicant,  the  error 
is  chargeable  to  the  insurer,  and  not  to  the 
insured.  This  is  the  rule  in  case  of  'mu- 
tual* as  well  as  'stock'  or  'proprietary'  com- 
panies. The  rule  is  not  affected  or  changed 
by  a  stipulation  inserted  in  the  policy  sub- 
sequently isstied,  that  the  acts  of  such 
agent  in  making  out  the  application  shall 
be  deemed  the  acts  of  the  insured,  and  not 
of  the  insurer.  Such  stipulation  does  not 
convert  acts  done  for  the  insurer  into  the 
acts  of  the  insured.  The  admission  of 
the  verbal  testimony  to  show  that  the  ap- 
plication was  filled  up  by  the  agent  of 
the  company,  and  that  the  facts  were  cor- 
rectly stated  to  him,  but  that  he,  with- 
out the  knowledge  of  the  insured,  misstated 
them  in  the  application,  is  not  in  viola- 
tion of  the  rule  that  verbal  testimony  is 
not  admissible  to  vary  a  written  contract. 
It  proceeds  upon  the  ground  that  the  con- 
tents of  the  paper  was  not  the  statement 
of  the  applicant,  and  that  the  insurance 
company,  by  the  acts  of  their  agent,  is  es- 
topped to  set  up  that  it  is  the  representa- 
tion of  the  insured."  This  court  there- 
after further  said:  "The  defendant  sent 
its  policy  direct  to  the  plaintiff,  and  the 
latter  had  possession  of  it  some  months 
prior,  to  the  loss.  A  copy  of  the  applica- 
tion containing  the  false  answers  as  writ- 
ten by  the  agent  was  indorsed  upon  the 
back  of  the  policy,  but  such  indorsement 
was  not  referred  to  in  the  body  of  the  pol- 
icy. The  trial  court  found  that  the  plain- 
tiff did  not  at  any  time  object  to  the  an- 
swers as  stated  in  the  application,  or  re- 
quest the  defendant  to  correct  the  same. 
The  evidence,  however,  is  conclusive  that 
the  plaintiff  did  not  in  fact  know  that  a 
copy  of  the  application  was  indorsed  upon 
his  policy,  nor  discover  the  errors  in  the 
application  respecting  the  encumbrances 
until  the  dny  preceding  the  trial.  Un- 
der these  circumstances,  the  question  arises 
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whether  the  plaintiff,  dispite  the  contrary 
fact,  is  not  conclusively  presumed  to  have 
read  and  become  acquainted  with  the  con- 
tents of  the  policy,  including  the  copy  of 
his  application  for  insurance,  indorsed  on 
the  policy.  If  such  is  the  presumption  of 
law,  then  the  further  question  arises  wheth- 
er the  plaintiff  is  guilty  of  such  laches  in 
not  seeking  a  correction  or  reformation  of 
the  contract  as  will  defeat  his  recovery 
upon  the  policy.  It  is  well  settled  that, 
where  an  insurance  policy  is  delivered  to 
the  applicant,  he  is  presumed  to  know  its 
contents,  and  cannot  evade  a  forfeiture  for 
a  violation  of  its  provisions  on  the  ground 
that  he  never  read  it."  Here  the  court  cites 
rimith  v.  Ck)ntinental  Ins.  Co.  6  Dak.  433, 
43  N.  W.  810;  Hankins  v.  Rockford  Ins.  Co. 
70  Wis.  1,  35  N.  W.  34;  Cleaver  v.  Traders' 
Ins.  Co.  65  Mich.  627,  8  Am.  St.  Rep.  908, 
32  N.  W.  660,  and  other  authorities. 

We  do  not  question  the  soundness  of 
these  authorities,  but,  in  citing  them,  the 
court  evidently  overlooked  the  very  import- 
ant fact  that  they  do  not  involve  forfei- 
tures for  breaches  of  conditions  existing  at 
the  inception  of  the  contract,  the  facts  cre- 
ating such  breaches  being  fully  known  to 
the  agent,  and  hence  to  the  insurance  com- 
pany, at  the  time  the  policy  was  delivered 
and  the  premium  paid.  In  the  case  of 
Smith  V.  Continental  Ins.  Co.  supra,  Judge 
Templeton  wrote  the  opinion.  He  very 
clearly  differentiates  that  case  from  a  case 
like  the  one  at  bar.  He  says:  ''This  is 
a  very  different  case  from  that  where  a 
soliciting  agent  purposely  or  erroneously 
inserts  false  answers  to  questions  in  an 
application;  the  applicant  stating  the  facts 
truthfully  and  being  innocent  of  fraud.  In 
such  a  case  the  subagent  is  acting  within 
the  scope  of  his  powers  and  duties, — taking 
applications  is  his  business, — and  notice  to 
him  is  notice  to  the  principal,  under  well- 
settled  rules  of  law.  If  Angell  had  been 
a  general  agent, — ^that  is,  if  he  had  been 
authorized  by  the  company  to  make  con- 
tracts of  insurance  and  issue  policies, — he 
doubtless  would  have  had  implied  authori- 
ty to  waive  the  effect  of  conditions  in  the 
policy  inconsistent  with  existing  facts." 

The  court  in  the  Johnson  Case  thereafter 
quotes  approvingly  from  the  Federal  rule 
as  announced  in  New  York  L.  Ins.  Co.  v. 
Fletcher,  117  U.  S.  519,  29  L.  ed.  934,  6 
Sup.  Ct.  Rep.  837,  and  thereafter,  among 
other  things,  says:  "The  application  was 
made  a  part  of  the  policy  in  express  terms, 
and  a  copy  thereof  was  indorsed  upon  the 
policy.  .  .  .  Upon  receiving  the  policy 
with  copy  indorsed  thereon,  ♦.lie  plaintiff 
is  legally  chargeable  with  notice  and  knowl- 
edge of  the  entile  terms  of  the  insurance 
contract,  and  he  is  estopped  from  denying 
30  L.R.A.(N.S.) 


such  knowledge.  It  was  the  plaintiff's  duty 
to  have  taken  steps  at  once,  upon  receiv- 
ing the  policy,  to  have  the  same  corrected 
or  rescinded.  He  did  not  do  so,  and  by  his 
silence  when  required  to  speak  he  became 
constructively  a  participant  in  the  original 
fraud  of  the  agent,  and  thereby  forfeited 
his  right  under  the  policy;  and  unless  de- 
fendant has  waived  such  forfeiture,  th» 
plaintiff  must  fail  to  recover."  The  coiirl 
thereafter  held  that  such  forfeiture  had  beea 
waived. 

As  we  shall  hereafter  see,  the  above  rult 
is  no  doubt  sound  when  properly  applied; 
but  as  there  applied  it  is  clearly  againil 
the  great  weight  of  modern  authority  aa 
well  as  reason,  and  w%  feel  obliged  to  modi- 
fy the  rule  thus  announced,  so  that  it  will 
apply  only  to  forfeitures  for  breaches  of 
conditions  subsequent,  except  in  cases  wher« 
the  assured  has  actual  knowledge  at  this 
inception  of  the  contract  of  facts  and  con- 
ditions creating  a  forfeiture  or  annulling 
the  policy. 

This  court,  in  the  case  of  Thompson  t. 
Travelers'  Ins.  Co.  reported  in  11  N.  D.  274, 
91  N.  W.  75,  and  13  N.  D.  444,  101  N. 
W.  900,  again  recognized  the  doctrine  of 
implied  waiver  and  estoppel  in  clear  and 
explicit  language.  The  present  chief  jus- 
tice, in  differentiating  that  case  from  cer- 
tain cases  cited  and  relied  on  by  respondent 
in  support  of  a  waiver  of  the  forfeiture, 
said:  "Not  one  of  the  numerous  cases 
cited  by  respondent  is  in  point  on  the  facts 
of  the  case  at  bar.  These  cases  are  cases 
where  premiums  were  paid,  accepted,  and 
retained  with  knowledge  of  the  facts  con- 
stituting the  forfeiture,  and  of  course  it 
was  held  that  the  companies  were  there- 
after estopped  to  plead  the  forfeiture 
claimed.  With  that  doctrine  this  court 
fully  concurs."  On  the  second  appeal. 
Chief  Justice  Young,  in  voicing  the  opinion 
of  the  court,  clearly  recognized  the  right 
of  plaintiff  to  prove  an  estoppel  by  showing 
that  when  the  policy  was  delivered  and 
the  premium  collected  by  defendant's  agent, 
he  had  knowledge  of  the  fact  which  the 
insurance  company  claimed  avoided  the  pol- 
icy; the  entire  opinion  being  devoted  to  the 
question  of  the  insufficiency  of  the  proof 
offered  for  such  purpose.  We  quote  from 
the  syllabus  as  follows:  "(1)  The  life 
insurance  policy  upon  which  this  action  is 
brought  contained  this  condition:  'This 
policy  shall  not  take  effect  unless  the  first 
premium  is  actually  paid  while  the  assured 
is  in  good  health.'  Held  that,  in  the  afa^ 
sence  of  an  estoppel,  the  liability  of  the 
insurer  depends  upon  the  actual,  and  not 
mere  apparent,  good  health  of  the  assured 
when  the  first  premium  was  paid.  (2)  In 
order   that  the  acceptance  or  retention  of 
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the  premium  may  estop  an  insurer  from 
relying  upon  a  breach  of  condition  in  the 
policy,  it  must  appear  that  it  had  knowl- 
edge of  the  facts  constituting  the  breach." 

Thus  it  will  be  seen  that  this  court  was, 
until  the  decision  in  J.  P.  Lamb  &  Co.  v. 
Merchants'  Nat.  Mut.  F.  Ins.  Co.  (N.  D.) 
119  N.  W.  1048,  firmly  committed  to  the 
doctrine  that  the  insurer,  by  knowledge  on 
the  part  of  its  agent,  which  knowledge  is 
imputed  to  the  company,  of  facts  existing 
at  the  inception  of  the  policy,  which,  under 
its  terms,  would  avoid  it,  will  be  estopped 
to  urge  such  invalidity.  In  denying  a  re- 
hearing in  the  Lamb  Case,  Judge  Spalding 
used  certain  language  which  might  be  con- 
strued as  approving  a  contrary  rule,  and 
appellant's  counsel  in  the  case  at  bar  quotes 
therefrom  the  following:  "One  point  was, 
however,  not  referred  to  which  we  deem  it 
advisable  to  mention  at  this  time.  The 
policy  contained  a  provision  reading  as  fol- 
lows: *No  oflScer,  agent,  or  other  repre- 
sentative of  this  company  shall  have  pow- 
er to  waive  any  provision  or  condition  of 
this  policy  except  such  as,  by  the  terms  of 
this  policy,  may  be  indorsed  hereon  or  add- 
ed hereto,  and  as  to  such  provisions  and 
conditions,  no  officer,  agent,  or  representa- 
tive shall  have  such  power,  or  be  deemed 
or  held  to  have  waived  such  provisions  or 
conditions,  unless  such  waiver,  if  any,  shall 
be  written  upon  or  attached  hereto;  nor 
shall  any  privilege  or  permission  affecting 
the  insurance  under  this  policy  exist  or  be 
claimed  by  the  insured,  unless  so  written 
or  attached.'  The  authorities  on  similar 
provisions  are  in  hopeless  conflict,  but  the 
Supreme  Court  of  the  United  States  in 
1901  had  this  identical  provision  under  con- 
sideration in  Northern  Assur.  Co.  v.  Grand 
View  Bldg.  Asso.  183  U.  S.  308,  46  L.  ed. 
213,  22  Sup.  Ct.  Rep.  133,  and,  after  an 
exhaustive  review  of  the  conflicting  au- 
thorities, sustained  the  provision  in  ques- 
tion as  against  the  contention  that  it  could 
be  waived  in  some  manner  other  than  in 
writing  indorsed  on  the  policy.  The  opin- 
ion in  that  case  is  most  instructive,  as  is 
also  that  in  Modern  Woodmen  v.  Tevis,  54 
C.  C.  A.  293,  117  Fed.  369,  in  which  the 
opinion  of  the  circuit  court  of  appeals  of 
the  eighth  circuit  was  delivered  by  Judge 
Sanborn." 

As  we  shall  hereafter  see,  the  rule  of 
the  Federal  court  as  announced  in  North- 
ern Assur.  Co.  V.  Grand  View  Bldg.  Asso. 
supra,  is  opposed  to  the  decisions  of  near- 
ly every  state  in  the  Union  which  has  had 
occasion  to  pass  upon  the  question,  and  to 
the  extent  that  the  opinion  in  J.  P.  Lamb 
&  Co.  v.  Merchants'  Nat.  Mut.  F.  Ins.  Co. 
approves  the  rule  thus  announced  by  the 
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Federal   court,   the   same   is   hereby   disap- 
proved. 

We  deem  the  correct  rule  to  be  as  stated 
in  the  leading  case  of  Wood  v.  American 
F.  Ins.  Co.  149  N.  Y.  382,  52  Am.  St.  Rep. 
733,  44  N.  E.  80,  as  follows:  "The  restric- 
tions inserted  in  the  contract  upon  tlie 
power  of  the  agent  to  waive  any  condition 
unless  done  in  a  particular  manner  cannot 
be  deemed  to  apply  to  those  conditions 
which  relate  to  the  inception  of  the  con- 
tract, when  it  appears  that  the  agent  has 
delivered  it  and  received  the  premiums  with 
full  knowledge  of  the  actual  situation.  To 
take  the  benefit  of  a  contract  with  full 
knowledge  of  all  the  facts,  and  attempt 
afterwards  to  defeat  it,  when  called  upon 
to  perform,  by  asserting  conditions  relat- 
ing to  those  facts,  would  be  to  claim  that 
no  contract  was  made,  and  thus  operate  as 
a  fraud  upon  the  other  party."  That  court, 
in  a  later  case,  also  said:  "The  agent  of 
a  fire  insurance  company  may,  by  issuing 
a  policy  with  knowledge  of  the  facts,  waive 
a  condition  that  the  policy  shall  be  void 
if  the  property  insured  be  encumbered,  and 
a  note  of  the  encumbrance  be  not  indorsed 
upon  the  policy,  notwithstanding  a  provi- 
sion in  the  policy  that  no  agent  of  the  com- 
pany shall  have  power  to  waive  any  such 
condition,  except  by  written  indorsement." 
Skinner  v.  Norman,  165  N.  Y.  565,  80 
Am.  St.  Rep.  776,  69  N.  E.  309.  That  the 
rule  of  the  New  York  cases  is  supported 
by  the  overwhelming  weight  of  authority 
must  be  conceded.  We  cite  the  following 
cases  supporting  the  above  rule:  Welch  v. 
Fire  Asso.  of  Philadelphia,  120  Wis.  456, 
98  N.  W.  227;  Home  Ins.  Co.  v.  Stone  Riv- 
er Nat.  Bank,  88  Tenn.  369,  12  S.  W.  915; 
German- American  Ins.  Co.  v.  Yeagley,  103 
Ind.  651,  71  N.  E.  897,  2  A.  &  E.  Ann.  Cas. 
275;  King  v.  Council  Bluffs  Ins.  Co.  72 
Iowa,  310,  33  N.  W.  690;  McGonigle  v. 
Susquehanna  Mut.  F.  Ins.  Co.  168  Pa.  1, 
31  Atl.  868;  Continental  Fire  Asso.  v.  Nor- 
ris,  30  Tex.  Civ.  App.  299,  70  S.  W.  769; 
Continental  F.  Ins.  Co.  v.  Brooks,  131  Ala. 
614,  30  So.  876;  Phoenix  Ins.  Co.  v.  Flem- 
ming,  65  Ark.  64,  39  L.R.A.  789,  67  Am. 
St.  Rep.  900,  44  S.  W.  464;  Rhode  Island 
Underwriters'  Asso.  v.  Monarch,  98  Ky. 
305,  32  S.  W.  959;  Hartford  F.  Ins.  Co. 
v.  Keating,  86  Md.  130,  63  Am.  St.  Rep. 
499,  38  Atl.  29;  Improved-Match  Co.  v. 
Michigan  Mut.  F.  Ins.  Co.  122  Mich.  256, 
80  N.  W.  1088;  Home  Ins.  Co.  v.  Gibson, 
72  Miss.  68,  17  So.  13;  Flournoy  v.  Traders' 
Ins.  Co.  80  Mo.  App.  655;  Paraons  v.  Knox- 
ville  F.  Ins.  Co.  132  Mo.  583,  31  S.  W.  117, 
affirmed  in  banc  132  Mo.  600,  34  S.  W.  476; 
Benjamin  v.  Palatine  Ins,  Co.  80.  App.  Div. 
260,  80  N.  Y.  Supp.  256,  affirmed  in  177 
N.  Y.  588,  70  N.  E.  1095;  Grabbs  v.  Farm- 
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CIS'  :Mut.  F.  Ills.  Co.  125  N.  C.  380,  34  S.  E. 
503;  Gould  v.  Dwellhig-lloiise  Ins.  Co.  134 
Pa.  570,  19  Am.  St.  Rep.  717,  19  Atl.  793; 
Candy  v.  Orient  Ins.  Co.  o2  8.  C.  224,  29 
S.  E.  655;  Virginia  F.  &  ^M.  Tns.  Co.  v. 
Kichmond  Mica  Co.  102  Va.  429,  102  Am. 
St.  Rep.  840,  46  S.  E.  463;  Wagner  v. 
Westcliestcr  F.  Ins.  Co.  92  Tex.  549,  50 
S.  W.  509;  Bartlett  v.  Fireman's  Fund  Ins. 
Co.  77  Iowa,  155,  41  N.  W.  601;  Medley 
V.  German  Alliance  Ins.  Co.  55  W.  Va.  342, 
47  S.  E.  101,  2  A.  &  E.  Ann.  Cas.  99;  Orient 
Ins.  Co.  V.  McKnight,  197  111.  190,  04  N. 
E.  339;  German  Ins.  Co.  v,  Shader,  6S 
Neb.  1,  60  L.R.A.  918,  93  N.  W.  972;  Grand 
View  Bldg.  Asso.  v.  Northern  Assur.  Co. 
73  Neb.  149,  102  N.  W,  246. 

Many  of  the  foregoing  cases  were  decided 
since  the  Supreme  Court  of  the  United 
States  handed  down  the  Northern  Assur- 
ance Company  decision,  and  tliey  expressly 
disapprove  the  same.  In  Welch  v.  Fire 
Asso.  of  Philadelphia,  supra,  Marshall,  J., 
said:  "It  is  wtII  understood  that  the  ju- 
dicial rule  here  discussed,  is  peculiar  to 
insurance  contracts,  and  significantly  ex- 
ceptional, in  that  it  ignores  the  familiar 
principle  applied  to  written  obi ijxnt ions  gen- 
erally, that  he  who  becomes  a  party  to  such 
an  obligation  is  presumed  to  have  knowl- 
edge of  its  contents  and  is  bound  thereby, 
unless  by  some  artifice  resorted  to  by  the 
other  party  tlicroto,  reasonably  calculated 
to  prevent  or  deter  him  from  obtaining 
such  knowledge,  he  is  so  prevented  or  de- 
terred. Rostwick  V.  Mutual  L.  Ins.  Co. 
116  Wis.  392,  67  L.R.A.  705,  89  N.  W.  538, 
92  N.  W.  246.  As  an  original  proposition, 
it  would  be  difficult  to  justify  that  spe- 
cial favor  to  policy  holders  in  actions  to 
recover  lo-ses  sustained.  Tlie  long  line  of 
decisions  in  this  state  supporting  it,  how- 
ever, precludes  any  change  thereof  other 
than  by  legislative  enactment.  The  au- 
thorities elsewhere  are  not  all  in  harmony 
with  it.  A  very  few  condemn  it.  North- 
ern Assur.  Co.  V.  Grand  View  Bldg.  Asso. 
183  U.  S.  308,  46  L.  ed.  213,  22  Sup.  Ct. 
Rep.  133,  is  a  significant  instance  thereof. 
In  that  case  the  departure  from  general 
principles  is  most  vigorously  condemned  in 
this  language:  'It  is  manifest  that  the 
theory  that  such  parol  evidc^nce,  though  it 
may  not  be  competent  to  chanixe  the  writ- 
ten  contract,  may  be  received  for  the  pur- 
pose of  raising  an  pstop])el  in  pais,  is  a 
mere  invasion  of  the  rule  excluding  parol 
testimony  wlien  ofTered  to  alter  a  written 
contract.  A  party  suing  on  a  contract  in 
an  action  at  law  mu^t  be  conclusively  pre- 
sumed to  be  awnre  of  whnt  the  cuitrnct 
con  tains,,  and  the  Ic/nl  rfTfvt  of  his  nirrco- 
nient  is  that  it**  tcrir.s  sliall  be  com])lied 
with.'  The  court  said  further,  in  eflrct, 
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the  only  exception  to  tliat  is  where,  by 
fraud,  a  person  is  induced  to  accept  a  con- 
tract different  from  the  one  agreed  upon, 
in  excusable  ignorance  of  the  variance.  The 
exception  tlius  condemned  has  the  sanction 
of  some  forty  years  of  our  judicial  his- 
tory and  of  the  general  run  of  autiioritiea. 
Under  the  circumstances,  we  do  not  feel 
warranted  in  overturning  it  or  seriously 
questioning  the  wisdom  of  it.  'J  he  con- 
clusion to  which  we  have  arrivt-d  is  sup- 
ported by  the  courts  generally  where  a 
policy  law  exists.  That  is  amply  shown 
bv  citations  in  the  brief  of  counsel  for 
respondent,  and  the  absence  of  authori- 
ties to  the  contrarj'  in  that  of  appellant^ 
and  our  own  inability  to  discover  any.  In 
the  supporting  authorities  it  appears  that 
there  was  no  judicial  hesitation  in  holding 
that  a  policy  like  ours  does  not,  in  letter 
or  in  spirit,  affect  the  established  rule  that 
an  insurance  company,  barring  fraud  upon 
it,  participated  in  by  the  assured  and  its 
agent  (Koerts  v.  Grand  Lodge,  0.  IL  S. 
119  Wis.  520,  97  N.  W.  163),  caunot  avoid 
the  effect  of  the  law  charging  it  with 
knowledge  which  its  agent  has  at  the  time 
of  delivering  its  policy  of  insurance,  re- 
specting the  condition  of  the  subject  there- 
of. In  all  case;?,  or  most  of  them,  waiver 
is  sharply  distinguished  from  estoj^pel,"— 
citing  numerous  cases. 

In  addition  to  the  foregoing  authorities, 
we  cite  the  following  very  recent  cases, 
holding  to  the  same  effect:  Fosmark  v. 
Equitable  Fire  Asso.  23  S.  D.  102,  120  N. 
W.  777;  O'Neill  v.  Northern  Assur.  Co. 
155  Mich.  564,  119  N.  W.  911;  Sharp  v. 
Scottish  Union  &  Nat.  Ins.  Co.  136  Cal. 
542,  69  Pac.  253,  615;  Allen  v.  Home  Ins. 
Co.  133  Cal.  29,  65  Pac.  138;  Loring  v. 
Dutchess  Ins.  Co.  1  Cal.  App.  186,  81 
Pac.  1025;  Springfield  F.  &  M.  Ins.  Co. 
V.  Price  (1909)  132  Ga.  687,  64  S.  E.  1074; 
Wisotzkey  v.  Niagara  F.  Ins.  Co.  112  App. 
Div.  599,*  98  N.  Y.  Supp.  760 ;  Plunkett  v. 
Piedmont  3^Iut.  Ins.  Co.  80  S.  C.  407,  61 
S.  E.  893;  Westchester  F.  Ins.  Co.  v.  Ocean 
View  Pleasure  Pier  Co.  106  Va.  633,  56  S. 
E.  584;  Glens  Falls  Ins.  Co.  v.  Michael, 
167  Ind.  659,  8  L.R.A.  (X.S.)  708,  74  N.  E. 
964,  79  N.  E.  905;  P('0])le's  F.  Ins.  Asso. 
V.  Goyne,  79  Ark.  315,  16  L.R.A. (N.S.) 
1180,  90  S.  W.  305.  9  A.  &  K.  Ann.  Cas. 
373;  House  v.  Sccurily  F.  Ins.  (  o.  (Iowa) 
121  N.  W.  500;  ('rj)ital  F.  \\<.  Co.  ▼. 
M(»nt^("nicry,  SI  Ark.  TiDS,  09  S.  W.  687; 
Par.scns  v.  Lane  ( R<'  ?!iller'.s  &  Mfrs.  Ins. 
Co.)  97  Minn.  98,  4  L.R.A.(N.S.)  231,  106 
N.  W.  485,  7  A.  &  E.  Ann.  Cas.  1144;  19 
(  yc.  Law.  &  Proc.  pp.  812-814,  and  cases 
cited;  16  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  940:  T  Cooler,  Briefs  on  Insurance, 
2(:.10-2iJ55;     Clement,    Fire    Ins.    418;    Os- 
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traiuirr,    Fire   Ins.   §   205;    Vance,   Ins.   pp. 
304, 


305. 


In  speaking  on  the  question  of  waiver  or 
estoppel  under  facts  here  involved,  Mr. 
Vance  says:  "Issue  and  delivery  ©f  a  poli- 
cy with  knowledge  by  the  company  or  its 
agent  of  existing  facts  which,  by  its  terni.s 
or  conditions,  would  render  it  void,  oper- 
ates as  a  waiver  or  estoppel  preventing  the 
company  from  claiming  a  forfeiture  by  rea- 
son of  such  facts.  By  tlie  weight  of  au- 
thority this  is  true,  although  the  policy 
contains  the  usual  limitation  ui)on  the 
agent's  authority."  Ostrander  says  [§  35j]  : 
"When  a  person  is  employed  to  solicit  risks 
and  take  applications  to  be  forwarded  to 
the  company  for  approval,  but  has  no  au- 
thority to  make  a  complete  or  binding  con- 
tract of  insurance,  and  has  never  been  held 
out  by  his  principal  as  having  such  pf)wor, 
he  cannot  waive  any  condition  or  reijuire- 
nient  of  the  policy.  It  has,  however,  1  -  mi 
often  held  that  the  soliciting  agent  is  cjni- 
petent  to  do  certain  things  in  respect  to 
his  distinctive  duties  that  will  create  es- 
toppel. Any  knowledge  communicated  to 
him  in  regard  to  the  risk  he  solicits  at 
the  time  of  such  solicitation  will  be  im- 
puted to  the  company.  If  the  facts  impart- 
ed to  the  solicitor  are  of  such  a  character 
as,  under  the  terms  of  the  policy,  will  cause 
an  avoidance  unless  disclosed,  such  as  oth- 
er insurance,  defective  title,  encumbrances, 
etc.,  and  such  facts  are  by  him  withheld 
from  the  company,  the  latter  will  be  es- 
topped from  insisting  on  the  failure  of  the 
insured  to  give  the  required  notice  as  a  de- 
fense to  an  action  on  the  policy."  Vance 
says  [p.  304] :  "Again,  a  second  incident 
of  the  relation  of  principal  and  agent  is 
that  any  information  material  to  the  trans- 
action, either  possessed  by  the  agent  at  tlie 
time  of  the  transaction,  or  accjuired  by  him 
before  its  completion,  is  deemed  to  be  the 
knowledge  of  the  principal,  at  least,  so  far 
as  that  transaction  is  concerned,  even 
though  in  fact  the  knowledge  is  not  com- 
municated to  the  principal  at  all.  It  is 
here  to  be  observed,  and  the  importance  of 
the  principle  is  so  great  that  it  cannot  be 
too  strongly  emphasized,  that  these  inci- 
dents of  agency  are  created  by  law,  and  not 
by  the  parties.  The  insurer  is  charged 
with  the  knowledge  acquired  by  his  airont 
in  making  or  negotiating  a  contract  of  in- 
surance, not  becaus^e  he  has  con^ientfMl  to 
be  so  charged,  nor  because  he  has  author- 
ized his  agent  so  to  bind  him,  but  because, 
as  a  legal  consequence  of  the  relation  he 
sustains  to  the  agent,  the  latter's  knowledge 
is  imputed  to  him.  Tt  theroforo  follows 
that  this  incident,  created  by  tho  law.  in 
response  to  the  demand  of  public  policy, 
irrespective  of  agrooni(Mit,  cannot  be  dc- 
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strr)^ed  or  a  It. red  Lv  the  airroenu'nt  of  the 
parties.  The  ])arties  cannot,  by  their  con-* 
tract,  contravene  the  policy  of  the  law  in 
this  instance,  any  more  than  the  husband, 
by  contract,  can  escape  his  duty  to  sup- 
port the  wir,  or  the  carrier  can,  by  con- 
tract, exoiin:t  himself  from  liability  for  his 
negligent  failure  to  carry  safely  his  pas- 
senger. Tho'-e  cases  which  ignore  this  prin- 
ciple, and  regard  tlie-ic  legal  incidents  as 
lK)wers  conferred,  and  subject  to  limitation, 
are  much  to  be  deplored." 

r>\  the  issnance  and  delivery  of  the  poli- 
cy and  the  acceptance  of  the  premium  with 
knowledge  of  the  existing  facts  relati\e  to 
phiintill's  interest  in  the  property,  the  com- 
pany, in  effect,  said  to  the  plaintiff  that, 
"notwithstanding  the  stipulations  and  con- 
ditions in  the  policy  to  the  contrary,  we 
will  treat  the  same  as  a  valid  and  binding 
contract  of  indemnity."  In  other  words, 
"We  agree  not  to  urge  such  conditions  or 
stipulations  to  defeat  such  policy  in  the 
event  plaintiff  shall  assert  any  riglits  there- 
under." The  company  thereby,  in  effect, 
said  to  plaintiff:  "The  policy  is  a  valid 
policy  of  insurance."  It  would  seem,  theie- 
fore,  on  the  plainest  principlei7  of  equity 
and  good  conscience,  that  the  company 
should  be  estopped  by  such  conduct  to  as- 
sert the  contrary.  As  said  thirty-two  years 
ago  by  J'Ustice  Walker  of  the  Illinois  su- 
preme court:  "This  information  given  to 
the  agent  operated  as  notice  to  the  com- 
pany, and,  it  having  accepted  the  premi- 
um and  assumed  the  risk,  it  must  be  held 
that  the  company  has  waived  the  condi- 
tion; or,  if  not,  it  is  estopped  from  urging 
its  breach  as  a  defense.  To  permit  such  a 
defense  would  be  highly  unjust  and  in- 
iquitous. It  would  shock  the  sense  of  right 
and  fair  dealing  to  permit  money  to  be  ob- 
tained under  such  assurances,  and  to  1)0:'- 
mit  the  company  to  say:  *W^e  are  not 
boimd,  and  did  not  intend,  on  our  ])art,  to 
be  bound,  for  any  loss  that  might  occiu*. 
We  misled  and  deceived  you  into  'paying 
the  premium,  and  altlioufrh  we  did  not  in- 
tend to  be  bound,  and  knew  we  were  not, 
still  we  Avill  koop  the  premium,  and  you 
must  suffer  the  loss,'  This  is  the  substance 
of  the  defense,  and  such  a  defense  cannot 
be  allowed  to  prevail."  St.  Faul  F.  &  M. 
Ins.  Co.  v.  Wells,  80  111.  82. 

Appellant's  coun-el  lavs  stress  upon  the 
fact  that  this  is  a  standard  policy  pre- 
scril)ed  by  statute,  and  that  the  courts  are 
tlierefore  bound  to  give  it  effect.  Such 
argument  has  repeatedly  been  made  and  as 
often  repudiated  by  the  courts  as  unsound. 
Tt  is  firnilv  established  that  a  form  of 
y)olicy  of  fire  insurance,  although  prescribed 
by  Taw,  i>*.  wlien  i-sued  by  t-lie  insurance 
eninpany.   none   tin*   less   a   contract,   and   to 
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be  construed  as  such  by  the  courts;  and 
that,  while  it  may  affect  a  question  of  pure 
waiver,  it  does  not  abrogate  the  doctrine 
of  estoppel.  In  addition  to  the  foregoing 
authorities,  see  Clement  on  Fire  Insurance, 
pp.  409,  451,  and  cases  cited.  Moreover, 
such  rule  is  crystallized  by  statute  in  this 
state.  Section  6058,  Rev.  Codes  1905,  pro- 
vides: "Policies  of  insurance  iii  the  form 
prescribed  by  the  last  section  shall  be  in 
all  respects  subject  to  the  same  rules  of 
construction  as  to  their  effect  or  the  waiver 
of  any  of  their  provisions  as  if  the  form 
thereof  had  not  been  prescribed." 

It  is  urged  that  by  receiving  and  retain- 
ing the  policy,  plaintiff  is  conclusively 
deemed  to  have  acquiesced  in  and  agreed 
to  its  terms.  Such  contention  has  the  sup- 
port of  many  authorities  and  no  doubt  is 
sound  when  properly  applied.  Aside  from 
the  case  of  Northern  Assur.  Co.  v.  Grand 
View  Bldg.  Asso.  183  U.  S.  308,  46  L.  ed. 
213,  22  Sup.  Ct.  Rep.  133,  and  the  few 
other  authorities  adhering  to  the  rule  there 
announced,  it  is  firmly  settled  that  restric- 
tions in  a  policy  on  the  power  of  agents 
with  respect  to  waiver  have  no  application 
to  those  conditions  relating  to  the  incep- 
tion of  the  contract.  3  Cooley,  Briefs  on 
Insurance,  pp.  2510,  2511.  Mr.  Cooley 
states  the  reason  for  this  doctrine  to  be 
that  "the  insured  is  not  bound  by  restric- 
tions and  stipulations  of  which  he  has  no 
knowledge.  As  an  insured  cannot  be 
charged  with  constructive  notice  of  the 
stipulations  in  a  policy  until  he  has  accept- 
ed it,  therefore  a  limitation  in  a  policy 
on  an  agent's  authority  will  not  bind  the 
insured  with  reference  to  matters  occur- 
ring prior  thereto.  Until  an  insured  has 
either  actual  or  constructive  notice  of  the 
limitations  on  an  agent's  authority,  he  may 
assume  that  the  agent  has  the  authority 
indicated  by  the  apparent  scope  of  his  em- 
ployment." At  page  2619  the  same  author 
says:  "Unquestionably,  the  weight  of  au- 
thority 'Supports  the  doctrine  that  an  in- 
sured cannot  rely  on  waivers  by  parol  prior 
to  the  issuing  of  a  policy.  But  this  rule 
does  not  apply  to  implied  waiver  by  the 
issuance  of  a  policy,  and  receipt  of  the 
premiums  thereon,  with  knowledge  of  mat- 
ters vitiating  the  policy  at  its  inception; 
for  a  large  majority  of  the  cases,  especially 
the  more  recent  ones,  support  the  rule  that 
an  insurance  company  will  not  be  permitted 
to  defeat  a  recovery  upon  a  policy  issued 
by  it  by  proving  the  existence  of  facts 
which  would  render  it  void,  where  it  had 
full  knowledge  of  it  when  the  policy  was 
issued."  As  said  by  the  Georgia  court  in 
City  F.  Ins.  Co.  v.  Carrugi,  41  Ga.  660: 
"It  would  be  a  fraud  to  take  a  man's 
money,  with  a  full  knowledge  of  the  fact**, 
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and  then  set  up  that  a  particular  mode 
of  proving  the  fact,  agreed  upon  by  the  par- 
ties, but  not  required  by  law,  had  not  been 
resorted  to.  The  receipt  of  the  money 
and  the  issuing  of  the  policy  is  a  waiver 
of  the  indorsement,  even  if  it  be  admitted 
that  parties  may,  by  their  contract,  agree 
as  to  how  any  .particular  fact  shall  be  prov- 
en." And  in  Dwelling  House  Ins.  Co.  y. 
Brodie,  62  Ark.  11,  4  L.R.A.  458,  11  S.  W. 
1016,  the  court  said:  *'The  issue  of  a  pol- 
icy by  an  insurance  company  with  a  full 
knowledge  or  notice  of  all  the  facts  af- 
fecting its  validity  is  tantamount  to  an 
assertion  that  the  policy  is  valid  at  the 
time  of  its  delivery,  'and  is  a  waiver  of 
the  known  ground  of  invalidity.' "  See  also 
3  Cooley,  Briefs  on  Insurance,  pp.  2632, 
2652,  and  authorities  cited. 

Of  course,  in  order  to  successfully  in- 
voke the  doctrine  of  estoppel  against  the 
insurer,  as  above  stated,  the  insured  must 
be  devoid  of  any  taint  of  fraud  on  his  part. 
If  there  is  any  collusion  between  him  and 
the  insurance  company's  agent,  he  cannot 
invoke  the  doctrine  of  implied  waiver  or 
estoppel.  If,  however,  the  insured  in  good 
faith  informs  the  agent  of  the  actual  facts 
regarding  the  property  insured,  and  makes 
truthful  answers  to  the  questions  asked 
him  by  such  agent,  we  know  of  no  sound 
reason  why  the  insurance  company  should 
be  permitted,  in  a  court  of  law,  to  urge 
in  avoidance  of  the  policy  that  answers  or 
representations  inserted  in  the  application 
or  policy  by  the  agent,  either  through  mis- 
take, carelessness,  or  fraud,  avoid  such  pol- 
icy, and  exonerate  the  company  from  all 
liability  thereunder.  The  few  courts  hold- 
ing to  the  contrary  base  their  decisions 
upon  the  untenable  ground  that  to  permit 
plaintiff  to  prove  facts  contrary  to  the  writ- 
ten statements  in  the  application  and  poli- 
cy would  violate  the  rule  against  the  ad- 
mission of  parol  testimony  tending  to  vary 
the  written  contract.  But,  as  will  be  seen 
by  the  foregoing  authorities,  the  courts, 
with  but  a  few  exceptions,  hold  "that  to 
apply  the  doctrine  as  to  parol  testimony 
with  the  strictness  demanded  by  the  insur- 
er would  be  to  make  a  rule  of  evidence 
adopted  as  a  protection  against  fraud  an 
instrument  of  the  very  fraud  it  was  intend- 
ed to  prevent."  3  Cooley,  Briefs  on  In- 
surance, 2565,  2566,  and  cases  cited. 

For  a  correct  statement  of  the  rule  re- 
garding the  subjects  of  waiver  and  estoppel 
as  applied  to  the  standard  form  of  policy 
such  as  the  one  in  the  case  at  bar,  see 
Clement  on  Fire  Insurance,  pp.  405,  448, 
and  ca?es  cited.  At  pages  415  and  416 
the  rule  is  stated  as  follows:  "The  stipu- 
lation in  a  policy  that  no  agent  or  other 
representative   shall   have  power  to  waive 
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any  condition  may  be  eflfective  as  against 
an  alleged  waiver  by  agreement  or  contract 
with  an  agent  or  representative,  but  has  no 
application  when  the  law  declares  a  waiv- 
er by  estoppel  because  of  the  acts  of  tho 
company  through  its  agent  or  representa- 
tive. Such  estoppels  do  not  rest  upon  the 
power  or  luck  of  power  of  the  agent  to 
change  the  provisions  of  the  policy  or  waive 
any  of  its  agreements,  but  arise  in  law  be- 
cause of  the  acts  of  the  company,  through 
its  agent,  acting  in  the  scope  of  his  ap- 
parent power  as  its  representative.  .  .  . 
Restrictions  in  the  policy  upon  power  of 
agents  to  waive  its  conditions,  unless  done 
in  a  particular  manner,  do  not  apply  to 
those  conditions  which  relate  to  the  incep- 
tion of  the  contract,  when  it  appears  that 
company's  agent  delivered  it  and  received 
the  premium  with  full  knowledge  of  the  ac- 
tual situation." 

The  above  rule  is  supported  by  the  great 
weight  of  authority.  We  shall  not  attempt 
here  to  cite  the  many  cases.  They  are 
collated  in  the  opinion  of  Mr.  Justice  Cor- 
son in  the  recent  case  from  South  Dakota, 
— Fosmark  v.  Equitable  Fire  Asso.  ^3  8. 
D.  102,  120  N.  W.  777.  Particular  atten- 
tion is  called  to  the  case  of  People's  F. 
Ins.  Asso.  V.  Goyne,  79  Ark.  315,  16  L.R.A. 
(N.S.)  1180,  96  8.  W.  365,  9  A.  &  E.  Ann. 
Cas.  373,  from  which  we  quote  the  fol- 
lowing: "A  fire  insurance  company  may 
be  estopped  by  the  conduct  of  its  agent, 
acting  within  the  apparent  scope  of  his 
authority,  from  availing  itself  of  a  false 
answer  to  a  material  question,  or  of  a 
breach  of  warranty,  or  of  a  violation  of 
the  provisions  of  the  application  or  policy, 
notwithstanding  clauses  in  the  application 
or  policy  to  the  effect  that  the  company 
shall  not  be  bound  by  any  such  conduct  or 
representation  of  its  agent;  and  such  es- 
toppel or  waiver  may  be  proved  by  parol 
evidence,  though  the  policy  or  application 
contains  clauses  to  the  effect  that  no  waiv- 
er shall  be  effective  unless  indorsed  in  writ- 
ing on  the  policy,  at  the  home  office  of 
the   company." 

Appellant's  counsel  strenuously  contends, 
in  effect,  that,  by  force  of  certain  statu- 
tory provisions  in  this  state,  the  rule  of 
implied  waiver  or  estoppel  cannot  be  in- 
yoked.  1  he  particular  sections  of  the  stat- 
ute relied  on  are  §§  5952  to  5956  and  5960 
and  5961,  Rev.  Codes,  1905.  These  sec- 
tions merely  deal  with  the  subject  of  war- 
ranties in  relation  to  insurance  contracts, 
and  the  effect  of  a  breach  thereof.  It  is 
a  sufficient  answer  to  such  contention  to 
say  that  in  our  opinion  it  was  not  the 
legislative  intent,  by  the  enactment  there- 
of, to  do  away  with  the  well-settled  and 
most  equitable  rule  of  implied  waiver  and 
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estoppel  in  pais.  It  is  inconceivable  that 
it  could  have  been  the  legislative  intent  to 
enable  insurance  companies,  in  effect,'  to 
take  advantage  of  their  own  mistakes,  care- 
lessness, or  fraud,  or  that  of  their  agents; 
in  other  words,  to  repudiate  all  liability 
on  account  of  a  state  of  facts  involving 
misrepresentations  for  which  tha  company 
or  its  agent  is  alone  to  blame.  Although 
like  statutory  provisions  exist  in  California 
and  South  Dakota,  the  decisions  in  those 
states  do  not  support  counsel's  contention. 
On  the  contrary,  the  courts  of  both  states 
most  emphatically  recognize  and  enforce 
the  doctrine  of  implied  waiver  and  estoppel 
as  announced  so  generally  by  nearly  all 
courts  in  this  country. 

Counsel's  criticism  of  certain  of  the  New 
York  cases  shows  that  he  apparently  fails 
to  distinguish  between  a  waiver  and  an  es- 
toppel, and  also  fails  to  distinguish  be- 
tween conditions  or  warranties  which  are 
precedent  and  those  which  are  subsequent 
to  the  formation  of  the  contract. 

Our  conclusion  leads  to  an  affirmance  of 
the  order  appealed  from. 

.  All  concur,  except  Spalding,  J.,  dissent- 
ing. 

Spalding,  J.,  dissenting. 

The  rule  on  the  question  involved  in  this 
ease  was  established  in  Johnson  v.  Dakota 
F.  &  M.  Ins.  Co.  1  N.  D.  167,  45  N.  W.  799, 
in  1890.  The  Supreme  Court  of  the  Unit- 
ed States,  in  1902,  in  Northern  Assur.  Co. 
V.  Grand  View  Bldg.  Asso.  183  U.  8.  308, 
46  L.  ed.  213,  22  Sup.  Ct.  Rep.  133,  re- 
viewed the  authorities  with  great  care,  and 
settled  the  question  for  the  Federal  courts 
in  harmony  with  the  views  of  this  court, 
expressed  in  the  Johnson  Case.  The  case 
of  New  York  L.  Ins.  Co.  v.  Fletcher,  117 
U.  S.  519,  29  L.  ed.  934,  6  Sup.  Ct.  Rep. 
837,  also  covers  the  same  ground.  I  see 
no  reason  of  sufficient  weight  to  warrant 
this  court  in  overruling  the  Johnson  Case 
and  disregarding  the  Federal  authorities, 
and  thereby  establishing  two  rules  in  this 
jurisdiction.  It  results  in  this:  That  for- 
eign insurance  companies  who  write  large 
risks  in  this  state  and  suffer  losses  in 
cases  where  this  principle  is  in  question 
are  not  liable,  while  foreign  companies 
which  write  risks  in  this  state  of  less  than 
$2,000,  and  all  domestic  companies,  are 
liable.  In  Dunham  v.  Peterson,  5  N.  D.  414, 
36  L.R.A.  232,  57  Am.  St.  Rep.  556,  67 
N.  W.  293,  this  court  said:  "What,  in 
the  absence  of  any  statute  on  the  subject, 
would  be  decisivje  with  us,  even  if  we  were 
in  that  state  of  mind  on  this  question 
described  by  the  phrase  'halting  between 
two  opinions,'  is  tho  fict  that  in  the  Fed- 
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eral  courts  this  more  universally  accepted 
rule  has  become  the  law  by  reason  of  the 
decision  of  the  Federal  Supreme  Court. 
.  .  .  There  should  be  only  one  rule  in 
this  state,  whether  the  litigant  resort  to 
the  Federal  court  or  the  state  tribunals." 

While  the  weight  of  authority  seems  to 
be  in  harmony  with  the  majority  opinion, 
yet,  on  close  examination,  many  of  the 
authorities  which  at  first  reading  appear 
to  be  so  are  distinguishable.  This  is  shown 
by  the  opinion  in  Russell  v.  Prudential  Ins. 
Co.  170  N.  Y.  178,  98  Am.  St.  Rep.  656, 
68  N.  E.  262.  The  policy  under  considera- 
tion in  that  case  contained  provisions  sim- 
ilar to  those  in  question  in  the  case  at 
bar,  and  the  court  held  that  the  insurer 
was  not  liable  where  the  waiver  had  not 
been  indorsed  on  the  policy,  and  distin- 
guished Stewart  v.  Union  Mut.  L.  Ins.  Co. 
165  N.  Y.  257,  42  L.R.A.  147,  49  N.  E. 
876,  and  prior  decisions  which  appeared 
to  be  in  conflict  with  the  Russell  Case,  on 
the  ground  that,  in  the  former  decisions, 
it  was  clear,  by  inevitable  inference,  that 
they  had  been  based  upon  the  fact  that  the 
policy  had  never  been  delivered  to  the 
insured,  and  that,  consequently,  he  could 
not  be  charged  with  knowledge  of  its  con- 
tents, and  the  court  says:  "Is  this  contract 
to  be  enforced  as  clearly  written,  or  is  it 
to  be  ignored  for  the  reason  that  men  enter 
into  contracts  without  reading  them  and 
assume  that  a  vague  and  un proven  cus- 
tom exists  permitting  a  local  agent  to  give 
life  and  validity  to  the  policy  without  ref- 
erence to  the  terms  of  the  contract  of  in- 
surance? The  question  may  be  put  in  an- 
other form.  Can  an  insurance  company 
enter  into  a  contract  with  a  person  apply- 
ing for  insurance  which  can  so  fix  the  pre- 
cise conditions  under  which  the  policy  shall 
issue  that  the  agent,  in  the  absence  of  ex- 
press authority,  cannot  abrogate  it?  It 
would  seem  that  the  statement  of  the  fore- 
((oing  questions  would  compel  an  answer  in 
favor  of  the  company  without  argument." 

^Ir.  Freeman,  in  an  exhaustive  note  on 
this  subject,  contained  in  107  Am.  St.  Rep., 
on  page  123  states  that  the  weight  of  more 
recent  adjudications  is  in  favor  of  the  pow- 
er of  the  insurer  to  limit  the  authority  of 
an  agent,  and  that  when  brought  to  the 
actual  knowledge  of  the  insured,  or  when 
made  a  part  of  the  terms  of  the  contract 
of  insurance,  the  insured  is  bound  there- 
by. The  conflict  of  authority  on  the  sub- 
ject arises  by  reason  of  some  courts  em- 
phasizing one  and  other  courts  another 
of  several  conflicting  legal  principles.  As 
I  read  the  opinion  in  the  Johnson  Ca^o,  it 
in  efl"ect  lays  down  the  rule  that  the  insured 
is  charged  with  knowledge  of  the  contents 
and  conditions  of  the  policy  when  lie  has 
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had  it  in  his  possession  for  a  suflicient 
length  of  time  to  enable  him  to  acquaint 
himself  with  its  contents  and  conditions. 
Now  this  length  of  time  may  be  variable, 
depending  upon  circumstances  and  condi- 
tions. The  complaint  in  the  case  at  bar 
does  not  disclose  whether  the  insured  had 
any  opportunity  to  read  the  policy  or  not, 
and  I  think,  in  the  absence  of  allegations 
regarding  this  subject,  unless  it  must  be 
presumed  that  he  did  have,  which  I  doubt, 
evidence  on  this  question  is  necessary.  Any 
attempt  to  review  the  authorities  at  any 
length  would  be  useless.  Their  number  is 
legion,  and  I  rest  my  decision  on  the  ground 
that  the  rule  has  been  established  and  fol- 
lowed in  this  state  for  twenty  years,  that 
it  is  supported  by  a  large  number  of  state 
authorities  and  by  the  Supreme  Court  of 
the  United  States,  and  that  two  rules  in 
the  same  state  should  be  avoided,  unless 
there  are  reasons  for  establishing  the  sec- 
ond rule  far  more  convincing  and  neces- 
sary than  those  presented  in  this  instance. 

Petition  for  rehearing  denied  September 
10,  1910. 


UNITED    STATES     CIRCUIT    COURT 
OF  APPEALS,   THIRD  CIRCUIT. 

FOURTH    STREET    NATIONAL    BANK, 

Petitioner, 

V. 

A.  MERRITT  TAYLOR  et  al.,  Trustees  in 
Bankruptcy  ofMillbourne  Mills  Com- 
pany. 

RE    MILLBOURNE    MILLS    COMPANY, 

Bankrupt. 

(96  C.   C.   A.   629,   172   Fed.   177.) 

Bankruptcy  —  rights  of  trnstee. 

].  In  determining  the  validity  of  liens  on 
the  property  of  a  bankrupt  as  against  the 

Note.  ^  l88xtance  and  delivery  by  pri» 
vate  wareJiousentan  of  receipt  for  his 
ou^n  property  as  a  constructive  trana^ 
fer  of  possession  essential  to  a  valid 
pledge. 

For  a  treatment  of  this  subject  so  far  as 
relates  to  public  warehousemen,  see  note 
to  State  use  of  Hart-Parr  Co.  v.  Robl)- 
Lawrence  Co.  16  L.R.A.(N.S.)  227.  This 
note  is  confined  to  private  warehousemen. 

Private  warehouseman   issuing  receipts  di- 
rectly on  his  own  property. 

The  issuance  and  delivery  by  one  not  a 
public  warehouseman,  of  a  receipt  on  his 
own  property  in  his  own  warehouse,  in  the 
form  of  a  warehouse  receipt,  is  not  such  a 
chanj^e  of  possession  as  is  essential  to  a 
valid  pledge  as  against  his  other  creditors 
or    subsequent    purchasers    in    good    faith. 
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claims  of  the  tniatee,  the  latter  has,  under 
the  bankruptcy  act,  the  rights  of  creditors 
of  the  bankrupt,  and  is  not  limited  to  those 
of  the  bankrupt  himself. 

Pledgre  —  warehouse  certificates. 

2.  No  pledge  valid  as  against  creditors  can 
be  effected  by  the  issuance  and  delivery  of 
certificates  similar  to  those  issued  by  ware- 
housemen, which  purport  to  cover  property 
retained  in  possession  of  the  pledgeor,  with 
nothing  outside  of  the  certificates  to  indi- 
cate the  rights  of  the  certificate  holders 
to  it. 

Same  —  intent  —  effect. 

3.  A  pledge  of  property  which  is  not  suf- 
ficient to  effect  a  lien  because  of  nonde- 
livery cannot  be  charged  with  an  equitable 
lien  as  against  creditors  of  the  pledgoor,  by 
the  fact  that  there  was  an  intent  to  pledge, 


and  that  a  certificate  in  the  form  of  a 
warehouse  certificate  was  given  covering  the 
property. 

(Bufl^gton,  Circuit  Judge,  dissents.) 
(August  10,  1909.) 

PETITION  by  the  Fourth  Street  National 
Bank  to  review  an  order  of  the  District 
i  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania  confirming  the 
referee's  report  disallowing  its  claim  to  a 
lien  on  the  proceeds  of  certain  goods  of  the 
Millbourne  Mills  Company,  bankrupt,  and 
awarding  the  fund  to  the  trustees  for  the 
benefit  of  the  estate.  Afiirmed. 
The  facts  are  stated  in  the  opinion. 


Adams  y.  Merchants'  Nat.  Bank,  9  Biss.  39(5, 
2  Fed.  174;  Thurber  v.  Oliver,  26  Fed.  224; 
American  Can  Co.  v.  Erie  Preserving  Co. 
171  Fed.  540;  Franklin  Nat.  Bank  v.  White- 
head, 149  Ind.  560,  39  L.R.A.  725,  63  Am. 
St.  Rep.  302,  49  N.  E.  692;  Mechanics' 
Trust  Co.  v.  Dandridge,  18  Ky.  L.  Rep.  625, 
37  S.  W.  288;  Bell  &  C.  Co.  v.  Kentucky 
Glass  Works  Co.  20  Ky.  L.  Rep.  1089,  48 
S.  W.  440,  rehearing  106  Kv.  7,  50  S.  W. 
2,  1092,  61  S.  W.  180;  Geddes  v.  Bennett, 
6  La.  Ann.  516;  Fishback  v.  Van  Dusen, 
33  Minn.  Ill,  22  N.  W.  244  (rule  above  lim- 
ited in  National  Exch.  Bank  v.  Wilder,  34 
Minn.  149,  24  S.  W.  699,  to  persons  who  are 
not  public  warehousemen )  ;  Valley  Nat.  Bank 
V.  Frank,  12  Mo.  App.  460;  Conrad  v.  Fish- 
er, 37  Mo.  App.  352,  8  L.R.A.  147;  Grand 
Ave.  Bank  v.  St.  Louis  Union  Trust  Co.  136 
Mo.  App.  366,  115  S.  W.  1071;  Yenni  v. 
McNamee,  45  N.  Y.  614;  Farmers  &  M. 
Nat.  Bank  v.  Lanp,  87  N.  Y.  209  (argu- 
endo) :  Thorne  v.  First  Nat.  Bank,  37  Ohio 
St.  254;  Tradesmen's  Nat.  Bank  v.  Thomas 
Kent  Mfg.  (^o.  186  Pa.  656,  65  Am.  St.  Rpp. 
876,  40  Ail.  1018;  Moors  v.  Jagode,  195 
Pa.  163,  45  Atl.  723;  Geilfuss  v.  Carrigan, 
96  Wis.  6.-,l,  37  L.R.A.  166,  00  Am.  St. 
Rep.  143,  70  N.  W.  306. 

This  is  true  even  though  the  delivery  of 
tiie  receipt  is  helped  out  Dy  the  delivery  of 
samples  of  goods  stored.  Adams  v.  Mer- 
chants' Nat.  Bank,  supra. 

The  bona  fides  of  tne  pledgee  does  not 
validrte  the  attempted  pledge.  Tradesmen's 
Nat.  Bank  v.  Thomas  Kent  Mfg.  Co. ;  Moora 
v.  Jagode;  and  Geilfuss  v.  Carrigan, — su- 
pra. 

But  it  was  held  in  Grand  Ave.  Bank  ▼. 
St.  Louis  Union  Trust  Co.  supra,  that  when 
a  piano  dealer  obtains  a  loan  from  a  bank 
on  a  pledge  of  pianos  in  his  storage  room 
situated  nt  some  distance  from  his  sales 
room,  and  not  having  his  name  thereon,  and 
delivers  to  the  cashier  a  storage  receipt 
therefor,  and  the  bank  places  in  charge 
a  piano  repairer  who  is  an  employee  of  the 
dealer,  but  is  not  known  by  the  casliier  to 
be  80,  there  is  sufficient  delivery  of  pos- 
session to  enable  the  bank  to  hold  as  against 
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a  trustee  under  a  deed  of  general  assign- 
ment given  by  the  dealer. 

Where  receipts  are  issued  ostensibly  by  an- 
other claimed  to  be  really  acting  for 
pledgeor. 

The  indorsement  to  a  third  person,  as  se- 
curity for  loans,  of  a  receipt  issued  by  a 
warehouse  company  for  goods  kept  under 
lock  and  key  in  a  place  on  the  premises  of 
the  owner  of  the  goods,  leased  from  such 
owner,  but  walled  off  from  the  rest  of  his 
premises,  and  placarded  with  the  name  of 
the  warehouse  company,  which  receipt  re- 
cites that  the  company  received  the  prop- 
erty on  storage,  "to  be  delivered  only  upon 
surrender  of  this  receipt,  properly  indorsed, 
and  payment  of  all  charges  thereon,"  is  a 
suflicient  delivery  as  against  attaching  cred- 
itors of  the  owner  to  validate  the  transac- 
tion as  a  pledge,  whether  the  receipt  is  to 
be  deemed  a  public  warehouse  receipt,  un- 
der a  statute  defining  public  warehouses,  or 
not.  Union  Trust  Co.  v.  Wilson,  198  U.  S. 
530,  49  L.  ed.  1154,  25  Sup.  Ct.  Rep.  706. 

But  no  such  a  change  of  possession  re- 
sults from  the  issuance  of  so-called  ware- 
house receipts  acknowledging  the  receipt 
of  goods  on  premises  really  occupied  by 
the  owner,  though  in  form  leased  to  the 
warehousing  company,  as  renders  valid  a 
pledge  of  such  receipts,  where  actual  posses- 
sion of  the  goods  was  exercised  by  and  exist- 
ed with  the  owner  substantially  the  same 
after  issuance  of  the  receipts  as  before, 
and  there  were  no  signs  to  indicate  that  a 
change  of  possession  had  taken  place.  Se- 
curitv  Warehousing  Co.  v.  Hand,  206  U. 
S.  415,  51  L.  ed.  1117,  27  Sup.  Ct.  Rep.  720, 
11   A.  &  E.  Ann.  Cas.  789. 

The  Supreme  Court  in  the  above  case 
said  that  "the  alleged  change  [of  posses- 
sion] was  a  mere  pretense,  a  sham,"  and 
adopted  the  following  language  of  the  cir- 
cuit court  of  appeals:  "So  far  from  the 
security  company's  maintaining  an  open,  ex- 
clusive, unequivocal  possession  during  the 
two  years  this  arrangement  was  carried  on, 
it  seems  to  us  that  the  security  company 
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Argued  before  Gray  and  Buffington, 
Circuit  Judges,  and  Archbald,  District 
Judge. 

Messrs.  Henry  S.  Drinker,  Jr.,  and 
Samuel  Dickson,  for  petitioner: 

The  trustee  in  bankruptcy  takes  the  prop- 
erty of  the  bankrupt  subject  to  all  of  the 
C;quitie8  impressed  upon  it  in  the  hands  of 
the  bankrupt,  and  stands  simply  in  the 
shoes  of  the  bankrupt,  acquiring  no  higher 
rights  than  the  bankrupt  itself  had,  and 
being  subject  to  all  liens,  equitable  or  other- 
wise, which  could  have  been  enforced 
against  the  bankrupt. 


York  Mfg.  Co.  v.  Cassell,  201  U.  S.  344,  50 
L.  ed.  782,  26  Sup.  Ct.  Rep.  481 ;  Hurley  v. 
Atchison,  T.  &  S.  F.  R.  Co.  213  U.  S.  126, 
53  L.  ed.  720,  29  Sup.  Ct.  Rep.  466;  Hewit 
▼.  Berlin  Mach.  Works,  194  U.  S.  296,  48 
L.  ed.  986,  24  Sup.  Ct.  Rep.  690;  Thompson 
▼.  Fairbanks,  196  U.  S.  616,  49  L.  ed.  677, 
26  Sup.  Ct.  Rep.  306;  First  Nat.  Bank  v. 
Staake,  202  U.  S.  141,  60  L.  ed.  967,  26  Sup. 
Ct.  Rep.  680;  Security  Warehousing  Co.  v. 
Hand,  206  U.  S.  416,  51  L.  ed.  1117,  27  Sup. 
Ct.  Rep.  720,  11  A.  &  E.  Ann.  Cas.  789;  Re 
Burnham,  140  Fed.  926;  Re  Cavagnaro,  143 
Fed.  668;  Re  Platteville  Foundry  k  Mach. 


might  as  well  have  been  eliminated,  and  the 
knitting  company  have  employed  its  own 
stock  keepers  and  shipping  clerks  as  cus- 
todians for  intending  lenders,  directly,  in- 
stead of  indirectly  through  the  security 
company.  In  that  view  this  becomes  one  of 
the  cases  'in  which  the  exclusive  power  of 
the  so-called  bailee  (Union  Trust  Co.  ▼. 
Wilson,  198  U.  S.  530,  537,  49  L.  ed.  1164, 
1166,  26  Sup.  Ct.  Rep.  766)  tapers  away 
to  nothingness.  Drury  v.  Moors,  171  Mass. 
262,  50  N.  £.  618;  Tradesmen's  Nat.  Bank 
v.  Thomas  Kent  Mfg.  Co.  supra." 

A  jobbing  and  manufacturing  firm  which 
takes  out  a  warehouse  license  m  the  name 
of  a  son  of  one  of  the  firm,  for  the  sole  pur- 
pose of  issuing  warehouse  receipts  on  its 
own  property  for  its  own  convenience  in 
raising  money  by  pledging  its  own  property, 
does  not  keep  a  public  warehouse  of  class 
"B,"  within  the  meaning  of  an  Indiana 
statute  defining  class  "B"  as  embracing 
warehouses  where  property  of  any  class  is 
stored  for  a  consideration,  and  making  their 
receipts  negotiable  when  they  do  not  state 
on  their '  face  the  brand  or  distinguishing 
mark  of  the  property  stored,  as  required  by 
law.  Adams  v.  Merchants'  Nat.  Bank,  supra. 

In  Re  Rogers,  60  C.  C.  A.  567,  125  Fed. 
169,  a  seed  dealer  leased  without  considera- 
tion a  portion  of  his  private  warehouse  to 
a  storage  company  which  stored  therein 
only  the  dealers'  property,  and  issued  ware- 
house receipts  tnereon  which  the  dealer 
pledged  as  security  for  loans.  No  signs  were 
put  up  on  the  outside,  and  there  were  only 
a  few  inconspicuous  signs  inside,  to  in- 
dicate possession  by  the  storage  company, 
which  kept  no  key,  but  left  the  premises 
in  the  control  of  the  dealer,  who  substi- 
tuted at  will  other  seeds  for  those  pledged, 
though  it  does  not  appear  that  this  was 
known  to  the  storage  company.  It  was 
held  that  this  transaction  did  not  consti- 
tute a  warehousing  of  property,  and  that 
pledgees  of  the  receipts  could  not  hold 
against  a  trustee  in  bankruptcy  of  the  deni- 
er. This  case  was  reversed  in  First  Nat. 
Bank  v.  Chicago  Title  &  T.  Co.  198  U.  S. 
280,  49  L.  ed.  1051,  25  Sup.  Ct.  Rep.  693. 
on  a  point  of  practice,  without  considering 
the  merits. 

Where  a  railroad  car  manufacturing  com- 
pany leased  a  part  of  its  promises  to  n 
warehouseman,  on  which  was  to  be  stored 
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only  its  own  goods,  on  which  it  was  to  re- 
ceive warehouse  receipts,  and  the  latter 
took  possession  of  so  much  of  the  premises 
as  was  needed  for  the  purpose,  put  in  charge 
a  custodian  agreed  on  by  both  parties, 
put  signs  or  tags  on  property  for  which  he 
had  given  receipts,  there  was  sufficient 
change  of  possession  so  that  persons  to 
whom  the  Manufacturing  company  had 
pledged  the  receipts  would  have  a  claim 
to  the  goods  prior  to  that  of  a  trustee  in 
bankruptcy  of  the  manufacturing  company, 
even  though  stored  material  had  from  time 
to  time  been  used  up  and  replaced,  and  the 
premises  leased  were  also  used,  so  far  as 
necessary,  by  the  manufacturing  company 
in  the  operation  of  its  business.  Bush  v. 
Export  Storage  Co.  136  Fed.  918. 

In  American  Can  Co.  v.  Erie  Preserving 
Co.  supra,  a  preserving  company  leased  for 
its  own  convenience,  to  a  warehousing  com- 
pany, the  warehouses  at  its  factories,  and 
the  superintendent  of  the  preserving  com- 
pany was  made  custodian,  who,  though  he 
received  a  salary,  always  turned  it  over 
to  tlie  preserving  company.  On  the  requi- 
sition of  the  superintendent,  warehouse  re- 
ceipts were  issued  which  were  pledged  by 
the  preserving  company.  The  warehouses 
were  not  marked  in  any  way  to  indicate  pos- 
session by  the  warehousing  company,  except 
by  recording  the  leases,  which  were  not  re- 
quired to  be  recorded,  nor  were  the  goods 
covered  by  receipts  separated  from  the  oth- 
ers or  marked.  It  was  held  that  there  was 
no  such  visible  possession  by  the  warehouse 
company  as  to  make  its  receipt  good  as 
against  a  receiver  of  the  preserving  company. 

A  Kentucky  statute  regulating  warehouse- 
men provided  that  "hereafter  in  this  state 
all  and  every  person  or  persons,  firms,  .  .  . 
companies,  .  .  .  who  shall  receive  .  .  . 
in  store,  or  undertakes  to  receive,  or  take 
care  of,  property,  shall  be  deemed  and  held 
to  be  a  warehouseman."  Warehousemen 
were  also  prohibited  from  issuing  receipt 
for  goods,  unless  the  same  shall  have  been 
l)ona  fide  received  into  possession  and  stored 
by  such  warehousemen.  Discussing  the 
statute  the  court,  in  Mechanics*  Trust  Co. 
V.  Dandridgp,  18  Ky.  L.  Rep.  625,  "37  S. 
W.  288,  said:  "The  statute  supra  evident- 
ly refers  to  only  such  persons  as  in  fact 
keep  a  warehouse  to  store  goods  in,  and 
are  PDtraged  in  that  business.    It  cannot  be 
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Co.  147  Fed.  828;  Re  Blake,  80  G.  G.  A. 
167,  150  Fed.  283;  Re  Muncie  Pulp  Co.  81 
C.  C.  A.  116,  161  Fed.  732;  Re  E.  W.  New- 
ton k  Co.  83  C.  C.  A.  23,  163  Fed.  841; 
Goodnough  Mercantile  &  Stock  Co.  v.  Gallo- 
way, 166  Fed.  504;  Davis  ▼.  Crompton,  86 
C.  C.  A.  633,  168  Fed.  735;  Re  Atlanta  News 
Pub.  Co.  160  Fed.  519;  Pridmore  v.  Puffer 
Mfg.  Co.  90  C.  C.  A.  42,  103  Fed.  496;  Re 
Fish  Bros.  Wagon  Co.  26  L.R.A.(N.S.)  433, 
90  C.  C.  A.  427,  164  Fed.  553 ;  Re  Franklin, 
94  C.  C.  A.  269,  168  Fed.  857;  Walter  A. 
Wood  Co.  v.  EulMinks,  95  C.  C.  A.  273,  169 
Fed.  929. 


Mr.  H.  Gordon  McCouch  also  for  peti- 
tioner. 
Mr.  John  G.  Johnson  for  trustee. 

Archbald,  District  Judge,  delivered  the 
opinion  of  the  court: 

The  question  involved  in  this  case  is  the 
validity,  as  against  the  trustee,  of  certain 
pledges  or  attempted  pledges  of  grain  and 
Hour  on  store  at  the  mills  of  the  bankrupt 
company.  The  company  issued  certificates, 
after  the  manner  of  a  warehouse,  of  the 
quantity  of  these  commodities  on  hand,  on 
the  strength  of  which,  as  collateral,  loans 


that  it  was  the  intention  of  the  legislature 
to  provide  that  any  and  all  persons  might 
become  legal  warehousemen  by  simply  re- 
ceiving one  particular  piece  oi  property  in 
store,  and  issuing  a  receipt  therefor.''  They 
accordingly  held  that  a  receipt  issued  by  the 
secretary  and  manager  of  a  railroad  com- 
pany to  the  company  itself,  for  a  part  of 
its  rolling  stock,  with  an  indorsement  re- 
citing that  the  property  was  pledged  to  pay 
a  note  given  by  the  company  to  a  third  per- 
son, did  not  have  the  effect  of  a  warehouse 
receipt,  and,  there  being  no  visible  change 
of  possession  of  the  property,  that  the  note 
holder  had  no  lien  thereon  superior  to  that 
of  other  creditors  of  the  company. 

In  Kentucky  Furnace  Co.  y.  City  Nat. 
Bank,  25  Ky.  L.  Rep.  28,  75  S.  W.  848,  a 
furnace  company  leased  to  another  a  por- 
tion of  its  premises,  which  was  marked  off 
and  separated  from  the  rest  of  the  prem- 
ises, piled  thereon  a  quantity  of  pig  iron, 
and  received  what  purported  to  be  a  ware- 
house receipt  therefor,  which  it  pledged  to  a 
bank.  The  iron  was  then  chalk  marked  with 
the  initials  of  the  name  of  the  bank.  It 
was  held  that,  regardless  of  the  question 
whether  the  lessee  was  a  warehouseman 
within  the  meaning  of  the  Kentucky  statute, 
there  was  sufficient  delivery  to  constitute 
a  valid  pledge. 

In  Porter  v.  Shotwell,  105  Mo.  App.  177, 
79  S.  W.  728,  a  miller  leased  one  of  his 
private  warehouses  to  another  as  a  ware- 
house, and  placed  grain  therein  on  which  he 
received  what  purported  to  be  a  warehouse 
receipt.  This  gram  he  pledged  by  delivery 
of  the  receipt  to  secure  money  borrowed. 
The  lessee  put  up  his  signs  on  the  building 
and  bins  therein,  but  allowed  the  miller  ac- 
cess at  will  to  the  building  to  cure  for  his 
grain  therein,  though  it  does  not  appear 
that  this  was  known  to  the  pledgee.  It  was 
held  that,  whether  the  lessee  could  be  called 
a  "warehouseman"  or  not,  he  had  posses- 
sion of  the  grain,  and  was  at  lease  a  bailee, 
so  that  an  order  for  the  property  and  no- 
tice to  the  bailee  was  sufficient  to  transfer 
possession  as  against  creditors  of  the  pledge- 
or. 

In  Yenni  v.  McNamee,  45  N.  Y.  614,  it 
was  held  that  where  the  owner  of  petroleum 
took  from  his  superintendent  a  receipt  there- 
for in  the  form  of  a  warehouse  receipt, 
and  transferred  the  receipt  by  indorsement 
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to  a  bank  as  collateral  for  a  loan,  but  the 
petroleum  remained  all  the  time  unmoved 
in  the  owner's  factory,  the  instrument  was 
not  a  warehouse  receipt,  within  the  meaning 
of  a  statute  making  warehouse  receipts 
transferable  by  indorsement,  and  provid- 
ing that  the  indorsee  shall  be  deemed  to  be 
the  owner  of  the  goods,  but  was  in  the  na- 
ture of  a  chattel  mortgage,  and  void  as 
against  creditors  because  not  recorded. 

In  Tradesmen's  Nat.  Bank  v.  Thomas 
Kent  Mfg.  Co.  186  Pa.  556,  65  Am.  St  Rep. 
876,  40  Atl.  1018,  it  appeared  that  a  clerk 
of  a  corporation  leased  a  building  in  his 
own  name,  and  called  it  a  warehouse,  but 
that  the  rent  was  paid  by  the  corporation, 
which  was  the  only  depositor  in  the  ware- 
house, and  paid  no  compensation  to  the 
clerk  for  storage;  that  rents  from  subten- 
ants were  paid  over  by  the  clerk  to  the 
corporation;  that  no  signs  were  on  the 
building  which  indicated  the  clerk's  propri- 
etorship, that  no  books  were  kept  by  him 
except  a  book  of  blank  receipts,  that  he 
had  no  office  or  desk  in  the  warehouse,  was 
seldom  there,  did  not  keep  the  key  in  his 
possession,  and  that  servants  of  the  cor- 
poration deposited  and  removed  goods  at 
will.  It  was  held  that  there  was  no  real 
warehouse,  that  the  clerk  was  a  mere  em- 
ployee or  man  of  straw  used  by  the  cor- 
poration to  cover  its  operations  with  its 
own  goods,  that  a  holder  even  in  good  faith, 
of  a  warehouse  receipt  issued  by  the  clerk, 
could  not  hold  the  goods  called  for  as 
against  one  who  has  actual  possession  of  the 
goods  on  which  he  had  made  advances  in 
the  regular  course  of  business. 

A  case  very  similar  in  its  facts  to  the 
above  is  that  of  Moors  v.  Jagode,  195  Pa. 
163,  45  Atl.  723,  though  it  appeared  that 
sometimes  goods  of  others  were  stored.  It 
was  held  that,  whatever  might  be  the  char- 
acter of  the  goods  stored  by  third  persons, 
so  far  as  goods  deposited  by  the  real  own- 
er are  concerned,  it  is  not  a  warehouse  at 
all,  within  the  meaning  of  the  warehouse 
act,  and  that  a  holder  of  a  receipt  issued 
by  the  assumed  warehouse,  for  goods  of  its 
real  proprietor  stored  therein,  cannot  hold 
as  against  a  person  who  received  actual 
possession  of  the  goods  for  a  valuable  con- 
sideration, without  knowledge  of  the  claim 
of  the  real  owner.  R.  A.  £. 
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were  secured  from  time  to  time;  tlic  prop- 
erty, however,  remaining  in  the  possession 
and  under  control  of  the  company,  «ind  tliere 
being  nothing  outside  of  the  certificates  to 
indicate  the  rights  of  the  certificate  hohl- 
ers  to  it.  By  agreement  the  property  was 
sold  by  the  trustee,  and  the  money  brouglit 
into  court  for  distribution,  whore  tlie 
pledges  were  held  to  be  invalid  for  want  of 
possession  taken;  the  money  being  award- 
ed to  the  trustee  for  the  benefit  of  the 
estate.  And  thereupon  this  petition  was 
prosecuted. 

By  the  express  provisions  of  the  bank- 
ruptcy act,  §  70  a,  the  trustee  is  vested  with 
the  title  of  the  bankrupt  by  operation  of 
law  as  of  the  date  of  the  adjudication,  to 
all  (5)  property  which,  prior  to  the  filing 
of  tlie  petition,  might  have  been  levied 
upon  and  sold  under  judicial  process 
against  him;  and  is  autiiorized  (§  70  e)  to 
*'avoid  any  transfer  by  the  bankrupt  of  his  ; 
property  which  any  creditor  of  said  bank- 
rupt might  have  avoided."  It  is  also  pro- 
vided (§  67a)  that  "claims  which,  for  want 
of  record  or  for  other  reasons,"  would  not 
be  "valid  liens,  as  against  the  claims  of 
creditors  of  the  bankrupt,  shall  not  be  liens 
against  his  estate;"  and  (b)  "whenever  a 
creditor  is  prevented  from  enforcing  his 
rights  as  against  a  lien  created  or  attempt- 
ed to  be  created  by  his  debtor,  who  after- 
wards becomes  bankrupt,  the  trustee  of  the 
estate  of  such  bankrupt  shall  be  subro- 
gated to  and  may  enforce  such  rights  of  said 
creditor  for  the  benefit  of  the  estate." 

It  follows  as  a  necessary  consequence 
from  these  enactments,  unless  the  plain 
terms  of  the  statute  are  to  be  disregarded, 
that,  if  creditors  in  any  given  case  would 
have  the  right  to  call  in  question  the  trans- 
action, the  trustee  as  their  representative 
is  entitled  to  do  so  also.  Indeed,  unless  the 
rights  of  creditors  are  preserved  and  pro- 
tected in  some  such  way,  bankruptcy,  in- 
stead of  being  in  their  interest,  as  supposed, 
is  an  actual  disadvantage,  taking  from  them 
that  which  they  othel'wise  would  have.  Nor 
is  this  representation  confined  to  creditors 
who  have  liens  on  the  property  of  the  bank- 
rupt, but  applies  equally  to  those  by  simple 
contract  only,  whose  rights  are  no  dilTercnt 
except  that,  until  judgment  and  execution, 
they  are  simply  not  in  a  position  to  assert 
them.  Skilton  v.  Codington,  185  N.  Y.  80, 
113  Am.  St.  Rep.  885,  77  N.  E.  790.  It 
may  be,  as  said  in  Thompson  v.  Fairbanks, 
196  U.  S.  516,  49  L.  cd.  577,  25  Sup.  Ct. 
Rep.  306,  that  "the  trustee  takes  the  prop- 
ertv  in  cases  unaffected  bv  fraud  in  the 
same  plight  and  condition  that  the  bankrupt 
himself  held  it;"  or.  as  it  is  put  in  York 
Mfg.  Co.  V.  Cassell.  201  U.  S.  344,  50  L.  ed. 
782,  20  Sup.  Ct.  Rep.  481,  that  he  "stands 
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simply  in  the  .slioes  of  the  bankrupt."  But 
it  is  als;»  true,  as  (Jcclarcd  liv  tlic  sumo 
higli  authority  in  First  Nat.  lUmk  v. 
Staake,  202  U.*S.  141,  50  L.  ed.  907,  20  Sup. 
Ct.  Rep.  580,  that  "tlie  rule  that  the  trus- 
tee takes  the  estate  of  the  bankrupt  in  the 
same  plight  as  the  bankrupt  held  it  is  not 
applicable  to  liens,  which,  althong'i  valid  as 
to  the  bankrupt,  are  invalid  as  to  credit- 
ors,"— a  qualification  which  it  i^  cf  the 
utmost  importance  to  bear  in  mind  here. 

1  here  is  no  analogy  to  the  position  of  an 
assignee  lor  tlic  bonelit  of  crodit«)is  under  the 
state  law,  and  the  decisions  relied  on  with 
that  idea  (Vandyke  v.  Christ,  7  Watts  &  S. 
373;  Wright  v.  Wigton,  84  Pa.  163;  and 
Smith  v.  Equitable  Trust  Co.  215  Pa.  418, 
04  Atl.  594)  are  misleading,  and  do  not 
apply.  An  assignment  is  the  voluntary  act 
of  the  debtor,  who  can  confer  no  authority 
which  he  does  not  himself  have,  and  whose 
assignee  is  therefore  limited  to  the  same 
extent  that  he  is;  while  a  trustee  in  bank- 
ruptcy, as  we  have  seen,  takes  title  by 
operation  of  law,  entirely  independent  of 
the  bankrupt,  and  is  expressly  invested 
with  the  rights  of  creditors,  which  he  is 
authorized  to  enforce.  The  position  of  a 
trustee  in  insolvency,  on  the  other  hand, 
is  squarely  in  point,  taking  title  by  opera- 
tion of  law  as  he  also  docs,  and  being 
similarly  authorized  to  avoid  the  fraudulent 
acts  of  the  insolvent  in  the  interest  of 
creditors.  Tams  v.  Bullitt,  35  Pa.  308; 
Rull"  V.  Ruff,  85  Pa.  333,  336.  "A  vtihintary 
assignee  for  the  benefit  of  creditors,"  saj's 
C  hief  Justice  Mif^hell,  in  DuplcK  Printing 
Press  (;o.  V.  Clipper  Pub.  Co.  213  l\\.  207, 
02  Atl.  841,  "is  a  mere  representative  of  the 
debtoj*,  and  is  bound  where  l.e  will  be 
bound.  Wright  v.  Wighloii,  8t  Pa.  163. 
But  Tams  v.  Bullitt  establislios  tie  distinc- 
tion that  when  the  as>i','ije.'',  tiustee,  or 
whatever  he  mav  be  calhMl,  (JeMve-.  his  au- 
thoritv,  not  from  the  nieie  v:duntarv  act 
of  the  assif^iior,  but  from  the  mandate  of 
the  law,  even  when  enforced,  by  the  lan- 
guage of  that  case,  througli  a  'compulsory 
assignment'  from  the  debtor,  in  the  interest 
of  tiie  creditors,  he  represents  the  latter, 
and   IS   vested   with   their   powers.'' 

It  was  accordingly  held,  in  Bank  of  Alex- 
andria v.  Herbert,  8  Cranch,  30,  3  L.  ed. 
470,  that  the  trustee  of  an  insolvent,  repre- 
s(uiting  creditors,  was  entitled  to  take  ad- 
vantage of  a  defect  in  the  recording  of  a 
mortgage,  although  the  insolvent  himself 
eonld  n(tt.  "In  reason,"  Stiys  Chief  Justice 
Maisliall,  "there  can  be  no  difference  be- 
tween this  suit,  which  asserts  the  right  ol 
the  creditrirs  in  the  mndc  prescribed  by 
law,  and  an  assj>rtion  of  that  right  in  their 
own  name-!.''  And  in  line  with  tliis,  in 
Moors  V.   Reading,    107   Mass.   322,   57    Am. 
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St.  Rep.  4G0,  45  N.  E.  7G0,  and  Drury  v. 
Moors,  171  Mass.  252,  50  N.  E.  618,  a 
trustee  in  iusolvency,  as  the  representative 
of  creditors,  was  allowed  to  recover  personal 
property  which  had  been  inadequately 
pledged. 

The  same  principle  applies  also  to  a  re- 
ceiver, appointed  by  court,  upon  a  creditor's 
bill,  who  derives  authority,  as  it  is  said, 
not  at  all  from  the  debtor,  but  from  the 
court,  acting  in  the  interest  of  creditors, 
and  for  the  enforcement  of  their  rights 
(Duplex  Printing  Press  Co.  v.  Clipper  Pub. 
Co.  supra),  a  view  to  which  this  court  is 
committed  by  the  decision  in  JI.  K.  Porter 
Co.  V.  Boyd,  96  C.  C.  A.  197,  171  Fed.  305,  in 
which  it  was  enforced  in  favor  of  the  re- 
ceiver of  an  insolvent  corporation  as  against 
cliattcls  held  under  a  conditional  sale.  And 
80  does  it  to  the  receiver  of  a  national  bank, 
who,  in  Casey  v.  Cavaroc,  96  U.  S.  407,  24 
L.  ed.  779,  was  held  entitled  to  maintain  a 
bill  to  recover  securities  which  had  been 
agreed  to  be  pledged,  but  .failed  of  being  so 
for  want  of  delivery;  the  authority  for  this 
being  most  significantly  drawn  by  analogy 
from  that  of  an  assignee  (now  trustee)  in 
bankruptcy,  a  receiver  to  wind  up  a  bank 
being  regarded  as  occupying  an  equivalent 
position.  "That  an  assignee  in  bankruptcy 
has  this  power,"  as  is  there  said,  "cannot 
well  be  doubted."  And  in  Security  Ware- 
housing Co.  V.  Hand,  206  U.  S.  415,  51  L. 
ed.  1117,  27  Sup.  Ct.  Rep.  720,  11  A.  &  E. 
Ann.  Cas.  789,  a  trustee  in  bankruptcy  was 
allowed  to  avoid  a  pledge  of  personal  prop- 
er tv,  invalid  for  want  of  delivery,  on  the 
ground  that  this  could  have  been  done  by 
creditors,  the  very  case  which  we  have  here. 

*'By  §  70a,"  says  Mr.  Justice  Peckhani, 
"the  trustee  in  bankruptcy  is  vested  by 
operation  of  law  with  the  title  of  the  bank- 
rupt to  all  property  transferred  by  him  in 
fraud  of  his  creditors,  and  to  all  property 
which,  prior  to  the  filing  of  the  petition, 
might  have  been  levied  upon  and  sold  by 
judicial  process  against  him;  and  by  sub- 
division (e)  of  the  same  section,  the  trustee 
in  bankruptcy  may  avoid  any  transfer  by 
the  bankrupt  of  his  property,  which  any 
creditor  of  the  bankrupt  might  avoid,  and 
may  recover  the  property  so  transferred  or 
its  value.  Here  are  special  })r{)visions 
placing  the  title  to  the  pr()i)erty  trans- 
ferred by  fraud  or  otherwise,  as  mentioned, 
in  the  trustee  in  bankruptcy,  and  giving 
him  the  power  to  avoid  the  same." 

And  again :  "The  title  to  this  property 
was  in  the  knitting  company.  There  had 
been  no  valid  pledge  of  it,  because  the  pos- 
session had  been  at  all  times  in  the  knitting 
company,  antl  it  could  have  been  levied  u])()n 
and  sold  under  judicial  process  against  the 
knitting  company  at  tiic  time  of  the  adjudi- 
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cation  in  bankruptcy.  The  security  com- 
pany had,  of  course,  full  knowledge  that  the 
knitting  company,  in  fact  at  least,  shared 
in  the  possession  of  the  property.  It  was 
itself  an  actor,  or  it  acquiesced  in  the  ar- 
rangement under  which  it  had,  at  most,  but 
a  partial  possession,  and  even  that  was  sub- 
ject to  the  control  of  the  knitting  company." 

Distinguishing  the  case  of  York  Mfg. 
Co.  V.  Cassell  and  others  of  like  character, 
preceding  it,  it  is  further  said:  "The  case 
at  bar  bears  no  resemblance  in  its  facts  to 
the  cases  just  cited.  There  was  no  valid 
disposition  of  the  property  in  the  case  be- 
fore us,  or  any  valid  lien.  The  so-called 
'warehouse  receipts'  issued  by  the  ware- 
housing company  to  the  knitting  company, 
upon  the  facts  of  this  case,  gave  no  lien 
under  the  law  in  Wisconsin,  in  which  state 
they  were  issued.  In  such  case  this  court 
follows  the  state  court." 

The  present  case  arises  out  of  an  attempt 
by  the  bankrupt,  a  milling  company,  to 
pledge  its  property  for  mone^  advanced, 
while  still  retaining  possession  and  domin- 
ion over  it.  The  form  adopted  was  the  is- 
suing of  so-called  "certificates,"  for  so 
much  grain  or  tlour  in  store  at  the  mills, — 
these  certificates  being  issued  to  different 
parties,  as  collateral  to  loans,  somewhat 
like  ordinary  warehouse  receipts.  The  grain 
in  question  was  contained  in  tanks  adjoin- 
ing the  mills,  from  which  it  was  run  to  the 
mills  to  be  made  into  flour,  by  means  of  a 
conveyer,  by  simply  unlocking  a  slide.  It 
was  drawn  upon  freely  in  this  way;  no 
definite  quantity  being  kept  on  hand,  and 
there  being  no  special  arrangement  with 
the  holders  of  certificates  with  regard  to 
it,  except  that  it  was  not  to  be  reduced  be- 
yond the  amount  called  for  thereby.  The 
fact  is  that  it  was  a  shifting  quantity, 
sometimes  running  far  below  this,  although 
sometimes  possibly  above  it;  there  being 
certificates  outstanding  at  the  time  of 
bankruptcy  for  138,000  bushels,  while  there 
were  but  83,000  bushels  on  hand.  The  dif- 
ference is  ascribed  to  the  depredation  of 
insects,  by  which  the  grain  became  heated 
and  lost  weight;  but  it  is  difficult  to  see 
how  55,000  bushels  could  have  disap- 
peared in  that  way.  Nor  is  it  material,  the 
fact  being,  from  whatever  cause,  that  it 
was  not  there. 

The  arrangement  with  regard  to  the  flour 
was  somewhat  similar.  It  was  stored  in 
barrels  in  the  basement  of  the  company's 
warehouse,  under  the  charge  of  the  superin- 
tendent, in  three  sections,  two  of  200  barrels 
each,  and  one  of  800  barrels,  divided  off 
from  each  other  by  upright  posts,  and  all 
bearing  a  certain  common  brand.  There 
was  also  a  sign  that  it  was  not  to  be 
touched   by   an   employee;    but,   aside   from 
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^hat  this  might  vaguely  imply,  there  was 
nothing  to  indicate  ths^t  there  was  any  con- 
trol or  ownership  over  it  other  than  that  of 
the  bankrupt  company  in  whose  possession 
it  was.  Differing  from  the  grain,  there  was 
no  change  in  the  quantity  of  the  flour  from 
the  start,  and  certificates  for  the  whole 
1,200  barrels  were  issued  to  the  one  bank. 

It  is  clear,  upon  this  showing,  that  the 
certificate  holders  have  no  case.  The  certifi- 
cates, admittedly,  cannot  be  sustained  as 
warehouse  receipts,  however,  they  may  bear 
that  form.  A  man  cannot  make  a  ware- 
house of  himself  as  to  his  own  goods. 
Tradesmen's  Nat  Bank  v.  Thomas  Kent 
Mfg.  Co.  186  Pa.  556,  65  Am.  St.  Rep.  876, 
40  Atl.  1018;  Security  Warehousing  Co.  v. 
Hand,  supra.  Neither,  there  having  been 
no  delivery  of  the  property,  was  there  a 
valid  pledge.  The  lien  of  a  pledge,  undoubt- 
edly, is  preserved  in  bankruptcy.  Hiscock 
▼.  Varick  Bank,  206  U.  S.  28,  51  L.  ed.  945. 
27  Sup.  Ct.  Rep.  681.  But  to  have  this  so, 
the  essentials  of  a  pledge  must  appear,  to 
which  possession  is  indispensable;  there 
being  no  lien,  as  there  is  no  pledge,  without 
it.  *'The  requirement  of  possession,"  says 
Mr.  Justice  Bradley,  in  Casey  v.  Cavaroc,  96 
U.  S.  467,  490,  24  L.  ed.  779,  788,  "is  an 
inexorable  rule  of  law,  adopted  to  prevent 
fraud  and  deception,  for,  if  the  debtor  re- 
mains in  possession,  the  law  presumes  that 
those  who  deal  with  him  do  so  on  the  faith 
of  his  being  the  unqualified  owner  of  the 
goods." 

It  is  true  that  a  symbolical  or  construc- 
tive delivery  is  recognized  in  favor  of 
articles  of  great  bulk  or  difficulty  of  hand- 
ling; but  the  policy  of  the  law  is  against 
the  relaxation  of  the  rule.  .  Sholes  v.  West- 
em  Asphalt  Block  &  Tile  Co.  183  Pa.  528, 
38  Atl.  1029.  And  even  as  to  these  there 
must  be  a  surrender  of  dominion,  and  a 
setting  apart  of  the  property  with  such  dis- 
tinctive marks  as  will  serve  to  indicate  that, 
while  in  the  apparent  possession  of  the 
owner,  it  is  not  in  fact  his.  Philadelphia 
Warehouse  Co.  v.  Winchester  (C.  C.)  156 
Fed.  600.  As  is  well  said  by  Judge  Brad- 
ford in  that  case,  there  must  be  enough  to 
negative  ostensible  ownership, — nothing  of 
which  is  to  be  found  here.  The  grain  in 
question  was  a  shifting  quantity,  sometimes 
more  and  sometimes  less;  the  number  of 
bushels  called  for  by  the  several  certificates 
being  also  simply  an  undivided  portion  of 
the  general  mass.  No  specific  part  was  set 
aside  to  any  particular  holder,  and  much 
less  was  there  anything  to  distinguish  that 
it  was  his.  It  was  his  on  paper;  that  is 
all.  And  he  had  to  take  his  chances, 
whether  it  would  be  all  there  when  he 
wanted  it,  as  in  the  end,  from  whatever 
cause,  it  was  not.  Most  significant,  how- 
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ever,  of  all,  it  was  open  at  all  times  to  be 
drawn  upon,  as  it  freely  was,  to  be  manu- 
factured into  flour;  and  it  was  thus  not 
only  retained  in  the  immediate  and  un- 
distinguished possession,  but  in  the  com- 
plete and  unrestricted  dominion  and  con- 
trol of  the  owners,  who,  to  meet  the  needs 
of  their  business,  converted  and  sold  it  at 
one  end  faster  than  it  was  replaced  at  the 
other.  This  never  has  been  and  never  will 
be  regarded,  by  the  most  liberal  construc- 
tion, as  meeting  the  requirement  of  de- 
livery, so  as  to  create  a  valid  pledge. 

Nor  is  the  case  of  the  flour  practically 
any  better,  although  in  some  respects  not 
quite  80  bad.  It  is  true  that  it  was  set 
apart  by  itself  in  the  basement  of  the  com- 
pany's warehouse,  and  that  the  original 
1,200  barrels  were  not  broken  in  upon  or 
disturbed.  It  was  also  marked  not  to  be 
touched  by  the  employees,  and  was  under 
the  special  charge  of  the  superintendent, 
although  not  as  the  agent  of  the  certificate 
holders,  so  far  .as  appears, — ^whatever  ad- 
vantage, under  the  circumstances,  that 
might  be.  Drury  v.  Moors,  171  Mass.  252, 
50  N.  E.  618.  But  the  vital  thing  lacking, 
the  same  as  in  the  case  of  the  grain,  was 
that  there  was  nothing  to  negative  the  ap- 
parent ownership  of  the  bankrupt  company, 
in  whose  possession  and  under  whose  con- 
trol, to  all  intents  and  purposes,  it  waa. 
Without  this,  it  was  presumptively,  as  it 
was  actually,  theirs,  subject  only  to  such 
rights  as  against  the  company,  as  the 
certificate  holders  might  be  entitled  to  as- 
sert before  the  rights  of  creditors  had  at- 
tached, with  which,  at  this  time,  we  are 
not  concerned.  To  preserve  the  rights  of 
such  holders  as  against  creditors,  either  by 
way  of  equitable  lien  or  pledge,  it  had  to 
be  openly  and  clearly  indicated  that  the 
flour  was  theirs,  without  which  the  mere 
storing  of  it,  by  itself,  in  the  basement, 
which  in  effect  was  all  that  was  done,  was 
of  no  avail.  Sholes  v.  Western  Asphalt 
Block  &  Tile  Co.  supra;  Barlow  v.  Fox,  203 
Pa.  114,  52  Atl.  57;  Moors  v.  Reading,  167 
Mass.  322,  57  Am.  St.  Rep.  460,  45  N.  E. 
760;  Drury  v.  Moors,  supra;  Casey  v. 
Cavaroc,  96  U.  S.  467,  24  L.  ed.  779;  Se- 
curity Warehousing  Co.  v.  Hand,  supra; 
Adams  v.  Merchants'  Nat.  Bank  (C.  C.)  9 
Biss.  396,  2  Fed.  174;  Thurber  v.  Oliver 
(C.  C.)  26  Fed.  227;  Re  Gebbie  &  Co.  (D. 
C.)  167  Fed.  609. 

In  Sholes  v.  Western  Asphalt  Block  ft 
Tile  Co.  supra,  there  was  an  attempted 
pledge  of  asphalt  blocks  as  collateral  se- 
curity for  a  note,  the  blocks  being  stored  in 
the  company's  yard.  Neither  at  the  time 
of  making  the  note,  nor  afterwards,  as  it 
is  stated  in  the  opinion,  was  anything  done 
by  either  of  the  parties  to  carry  the  pledge 
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into  effect.  The  pledgeor  did  not  deliver  the 
goods,  nor  did  the  pledgees  remove  or  take 
possession  of  them,  either  actually  or  con- 
structively. The  goods  were  not  even 
separated,  marked,  or  in  any  way  dis- 
tinguished from  the  unpledged  assets  of  the 
company,  and  it  was  held,  as  against  a  re- 
ceiver under  a  creditor's  bill,  that  the 
pledge  could  not  be  sustained.  "The  rule,*' 
says  Fell,  J.,  "is  that  delivery  is  essential 
to  the  contract  of  pledge.  It  is  true  ihat 
the  rule  has  been  relaxed  in  cases  where, 
because  of  the  nature  of  the  thing  pledged 
or  for  other  reasons,  the  requirement  of 
delivery  would  be  such  a  hardship  as  to 
defeat  the  purpose  of  the  contract;  but  the 
policy  of  the  law  is  against  such  relaxation, 
and  it  has  been  mainly  confined  to  cases  in 
which  the  goods  have  remained  in  the  pos- 
session of  the  pledgeor  as  agent  of  the 
pledgee,  under  an  express  agreement  to  that 
effect.  Even  in  such  cases  the  want  of  con- 
structive or  symbolical  delivery,  or  of  some 
act  whereby  the  goods  pledged  may  be  dis- 
tinguished and  set  apart  from  the  other 
goods  in  the  possession  of  the  pledgeor,  has 
not  been  excused.  Here  we  have  no  evi- 
dence of  such  an  agreement,  or  of  anything 
in  the  nature  of  a  constructive  delivery; 
and  to  relax  the  rule  for  any  other  reason, 
sufficiently  to  include  such  a  case  as  this^ 
would  be  to  abrogate  it  entirely." 

This  case  is  of  especial  importance,  not 
only  as  determining  the  necessity,  even  as 
to  bulky  articles,  for,  at  least,  a  construc- 
tive delivery,  in  order  to  create  a  valid 
pledge,  and  what  is  requisite  to  make  that 
out,  but  also  as  emphasizing  the  fact  that, 
under  the  local  law,  the  rights  of  general 
creditors,  although  having  no  lien,  and  only 
represented  by  a  receiver,  are  superior,  and 
must  prevail  over  those  of  a  pledgee  who 
has  never  had  possession;  it  being  to  these 
rights,  as  we  have  seen,  that  a  trustee  in 
bankruptcy,  representing  creditors,  suc- 
ceeds. 

So,  in  Barlow  v.  Fox,  supra,  there  was  an 
attempted  pledge,  by  bill  of  sale,  of  the 
personal  property  in  a  hotel ;  but  there  was 
no  delivery  of  the  goods,  and,  the  pledgeors 
having  become  bankrupt,  the  trustee  took 
possession  and  made  a  sale,  and  the  title  of 
the  purchaser  was  sustained,  as  against  the 
pledgee.  This  case  is  squarely  in  point; 
the  pledge  being  held  invalid  as  against  the 
trustee  in  bankruptcy,  representing  credit- 
ors, there  having  been  no  delivery,  con- 
structive or  otherwise,  of  the  goods  pledged, 
— ^showing  how  the  question  is  regarded  by 
the  state  courts,  which,  according  to  Se- 
curity Warehousing  Co.  v.  Hand,  supra,  is 
controlling  here. 

In  Girard  L.  Ins.  Annuity  &  T.  Co.  v. 
Mellor,  156  Pa.  670,  27  Atl.  662,  Barker 
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Brothers  &  Company,  bankers,  of  Phila- 
delphia, desiring  to  secure  those  whose 
money  they  had  taken  for  subscriptions  to 
the  stock  of  a  company  which  was  being 
formed  abroad,  inclosed  in  an  envelope 
certain  notes  and  bonds  which,  with  a  list 
of  the  persons  intended  to  be  protected,  they 
placed  in  a  tin  box  which  they  confided  to 
the  custody  of  a  safe  deposit  company;  the 
package  being  indorsed  as  containing  se- 
curities held  as  collateral  against  the  sub- 
scription deposits  made.  Having  shortly 
afterwards  failed  and  made  an  assignment 
for  the  benefit  of  creditors,  it  was  held  that, 
as  against  such  assignment,  the  attempted 
declaration  of  trust  was  of  no  avail.  "As 
a  general  rule  in  this  state,"  says  Chief 
Justice  Sterrett,  "a  debtor  cannot,  as 
against  his  creditors,  assign  personal  prop- 
erty as  security,  etc.,  and  at  the  same  time 
retain  the  possession  thereof  as  theretofore. 
Possession  must  accompany  the  transfer 
as  an  essential  part  thereof  If  the  prop- 
erty is  permitted  to  remain  in  the  exclusive 
possession  and  control  of  the  assignor,  the 
transaction,  while  good  as  against  himself, 
is  a  constructive  or  legal  fraud  upon  his 
creditors,  and  may  be  so  treated  by  them. 
To  hold  that  exclusive  possession  may  be 
retained  by  the  debtor  provided  he  agrees 
to  hold  as  trustee,  until  the  same  is  de- 
manded by  his  creditors,  or  until  default 
is  made,  would  be  to  permit  that  to  be  done 
secretly  and  by  indirection  which  the  law 
condemns  when  done  directly  and  openly. 
This  principle  is  so  firmly  grounded  in  our 
jurisprudence  that  no  court  of  equity  should 
lend  its  aid  in  the  enforcement  of  a  trans- 
action  which  is  not  in  harmony  with  the 
settled  law  on  that  subject.  We  think  the 
transaction  in  question  clearly  belongs  to 
that  class." 

This  case  is  particularly  significant  in 
that  creditors  were  represented  by  an  as- 
signee by  deed  of  voluntary  assignment,  who 
is  supposed  to  stand  squarely  in  the  shoes 
of  the  assignor,  but  as  against  whom  the 
attempted  pledge  was  nevertheless  declared 
void. 

It  is  said,  however,  that  in  First  Nat. 
Bank  v.  Pennsylvania  Trust  Co.  60  C.  C.  A. 
100,  124  Fed.  968,  a  pledge  of  steel  billets 
was  sustained  by  this  court,  as  against  a 
trustee  in  bankruptcy,  under  circumstances 
similar  to  those  of  the  case  in  hand;  but, 
while  the  billets  there  remained  on  the 
premises  of  the  pledgeor,  they  were  marked 
by  signs  posted  on  the  several  piles,  giving 
notice  of  the  claim  of  the  bank,  which  clear- 
ly distinguishes  it  from  anything  which  we 
have  here.  "To  complete  its  title  or  lien 
as  against  creditors  and  strangers,"  says 
Judge  Kirkpatrick,  "the  bank  was  not 
obliged  to  take  the  billets  into  actual  pos- 
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session;  it  was  suflicient  to  give  noticj?  of 
their  lien  or  change  of  ownership.  This 
they  did  by  posting  on  the  billets,  which 
were  in  distinct  and  separate  piles,  the  signs 
to  which  reference  has  been  made."  There 
was  thus  in  that  case  an  assertion  of  lien 
in  favor  of  the  pledgee,  and  a  denial  of 
ownership  in  the  pledgeor,  which  entirely 
satisfied  the  law,  and  made  the  pledge  good, 
— nothing  of  which  is  to  be  found  here. 

The  case  of  Davis  v.  Crompton,  85  C.  C. 
A.  633,  158  Fed.  735,  is  also  relied  on,  but 
is  not  in  point.  The  transaction  which  was 
there  sustained  was  a  conditional  sale  in 
which,  by  express  agreement,  the  title  never 
passed,  being  retained  by  the  vendor  until 
payment  in  full  was  made.  That  this  is  a 
valid  stipulation  in  many  jurisdictions  is 
shown  by  Harkness  v.  Russell,  118  U.  S. 
663,  30  L.  ed.  285,  7  Sup.  Ct.  Rep.  51,  where 
the  subject  is  fully  discussed;  and  the 
property  having  been  accepted  upon  these 
terms,  it  was.  held  that  the  trustee,  the 
same  as  the  bankrupt,  was  bound  thereby. 
But  that  is  very  different  from  anything 
which  we  have  here,  where  not  only  the  pos- 
session, but  the  title,  was  in  the  bankrupt 
company;  there  being  nothing  but  the  agree- 
ment that  the  property  should  stand  pledged 
in  their  hands, — a  secret  lien  which  the  law 
does  not  permit. 

It  is,  however,  contended  that,  there 
being  an  intent  to  pledge,  an  equitable  lien 
was  at  least  created,  which  entitles  the 
certificate  holders  to  the  fund.  It  is  diffi- 
cult to  see  how  a  transaction  which,  for 
want  of  delivery,  is  inefTective  as  a  pledge, 
can  be  pieced  out  so  as  to  make  it  hold  as 
something  else.  There  would  be  little  left 
to  the  established  doctrine  with  regard  to 
pledges,  if  that  was  the  case;  and  it  is 
somewhat  singular  that,  in  all  the  litigation 
where  pledges  of  personal  property  have 
been  upset  for  want  of  a  delivery,  no  one 
should  have  discovered  this  eiusv  wav  out. 
This  is  not  to  say  that  an  equitable  lien 
under  some  circumstances  may  not  exist; 
but  only  that  there  is  nothing  to  support 
it  here.  It  never  arises  or  is  enforced  ex- 
cept against  property  in  the  hands  of  a 
party  to  the  original  transaction  out  of 
which  it  is  claimed  to  grow,  or  his  volun- 
tary representatives,  or  one  who  has  notice 
of  it  and  is  affected  with  it  as  a  superior 
right, — within  which  all  the  cases  cited  in 
support  of  it  will  be  found  to  fall.  19 
Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  36.  It  is 
not  good  as  against  a  trustee  in  bankruptcy, 
taking  title  in  the  interest  of  creditors,  by 
operation  of  law,  as  is  the  case  here.  Re 
Olzendam  Co.  (C.  C.)  117  Fed.  179;  Re 
Liberty  Silk  Co.  (D.  C.)  152  Fed.  844; 
Casey  v.  Cavaroc.  96  U.  S.  407,  491,  24  L. 
ed.  779,  789;  Duplex  Printing  Press  Co.  v. 
30  L.R.A.(N.S.) 


Clipper  Pub.  Co.  213  Pa.  207,  62  Atl.  841. 

Tiiere  is  nothing  to  the  contrary  of  this 
in  Hurley  v.  Atchison,  T.  &  S.  F.  R.  Co.  213 
U.  S.  126,  53  L.  ed.  729,  29  Sup.  Ct.  Rep. 
4C6.  True,  an  equitable  right  or  lien  waa 
there  recognized  as  against  a  trustee  in 
bankruptcy,  but  upon  materially  different 
facts.  The  railroad  there,  in  wlioss  favor 
it  was  held  to  exist,  was  a  party  to  the 
tripartite  agreement  by  which  the  bankrupt 
acquired  the  right  to  mine  the  coal  against 
which  it  was  enforced,  which  he  agreed  to 
mine  and  deliver  to  the  railroad  at  a  certain 
price;  the  railroad,  on  failure  to  comply, 
having  the  right  to  enter  and  avoid  the 
lease.  It  was  with  these  relations  to  the 
property  that  the  railroad,  anticipating  its 
payments,  advanced  money  to  the  bankrupt 
jfor  coal  not  yet  mined,  in  order  to  enable 
the  company  to  go  on  with  its  mining  busi- 
ness; and  it  was  in  return  for  this  that  the 
delivery  of  a  certain  amount  of  coal  was 
claimed  and  allowed.  The  transaction,  as 
it  was  said,  was  not  one  of  ordinary  borrow- 
ing and  lending  on  credit  or  security,  but 
constituted,  from  an  equitable  standpoint, 
a  pledge  or  hypothecation  of  the  unmined 
coal  to  the  extent  of  the  advancements 
made,  with  which,  in  view  of  the  reciprocal 
rights  and  relations  of  the  parties,  the 
trustee,  equally  with  the  bankrupt,  was 
bound  to  comply.  It  is  manifest  that  this 
has  nothing  in  common  with  the  case  in 
hand. 

The  question  of  equitable  lien  is  met  and 
effectively  disposed  of  by  the  court  of  ap- 
peals of  the  seventh  circuit,  in  Security 
Warehousing  Co.  v.  Hand,  74  C.  C.  A.  186, 
143  Fed.  32,  affirmed  in  206  U.  S.  415,  51 
L.  ed.  1117,  27  Sup.  Ct.  Rep.  720,  11  A.  ft 
E.  Ann.  Cas.  789,  which  cannot  be  dis- 
tinguished from  the  present  case.  '*The 
appellant  lenders  [certificate  holders  here] 
finally  assert," -says  Baker,  J.,  "that,  if  they 
have  neither  the  negotiable  receipts  of  a 
public  warehouseman,  nor  a  pledge  through 
an  unequivocal  possession  by  their  agent, 
the  security  company,  nevertheless  they 
have  'equitable  liens*  which  entitle  them  to 
the  possession  of  the  property  as  against 
the  trustees.  The  trustee  succeeds,  as  of 
the  date  of  the  adjudication,  not  only  to 
the  bankrupt's  title  and  possessory  right 
to  the  property,  but  also  to  the  right  of  the 
bankrupt's  creditors  to  assert  that  the  title 
and  possessory  right  as  to  them  is  in  the 
bankrupt.  Sections  70a  (4)  and  (5),  §  70e. 
.  .  .  1  ens  that  remain  undisturbed  are 
those  that  were  good  against  both  the  bank- 
rupt and  his  creditors  immediately  pre- 
ceding the  adjudication.  .  .  .  The  con- 
clusion results  not  merely  from 'a  considera- 
tion of  the  nature  of  the  trustee's  succes- 
sion, but  as  well  from  the  inhibitions  of  the 
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act.  Section  G7a  (30  Stat,  at  L.  564,  chap. 
541,  U.  S.  Comp.  Stat.  1901,  p.  3449) 
vitiates  as  liens  *all  claims  which,  for  want 
of  record  or  for  other  reasons/  the  bank- 
rupt's creditors  might  have  avoided  as 
liens;  that  is,  no  secret  liens  or  equities 
shall  prevail  against  the  trustee  that  were 
not  good  against  the  general  unsecured 
creditors  represented  by  the  trustee.  Sec- 
tion 67d  protects  'liens  given  or  accepted  in 
good  faith  .  .  .  and  for  a  present  con- 
sideration, which  have  been  recorded  ac- 
cording to  law,  if  record  thereof  was  neces- 
sary in  order  to  impart  notice.'  The  liens 
thus  saved  are  liens,  not  promises  to  give 
liens,  not  equitable  claims  that  what  ought 
to  have  been  done  shall  be  considered  done, 
but  liens  perfected  according  to  law. 
^Notice'  as  well  as  'a  present  consideration' 
is  necessary.  If  a  chattel  mortgage  be  given 
in  good  faith  and  for  a  present  considera- 
tion, recording  is  not  obligatory;  but  the 
imparting  of  notice  is.  Recording  is  one 
way;  another  is  actual  and  continued 
change  of  possession.  If  a  pledge  be  simi- 
larly given,  recording  is  not  'necessary  in 
order  to  impart  notice,*  because  no  pro- 
vision has  been  made  that  a  record  of  the 
fact  shall  be  notice  of  the  fact;  but  what 
is  'necessary  in  order  to  impart  notice'  is 
the  delivery  of  exclusive  and  unequivocal 
possession.  We  think  that  §  67d  does  not 
change  §  G7a  into  the  meaning  that  'claims 
which,  for  want  of  record  or  for  other  rea- 
sons,' are  not  good  liens  as  against  credit- 
ors, are  good  liens  as  against  the  estate,  if 
the  lender  advanced  his  money  without  any 
actual  intent  to  defraud  unsecured  creditors. 
He  is  chargeable  with  the  constructive  in- 
tent which  is  attributed  to  secrecy." 

This  case  was  affirmed,  it  is  to  be  noted, 
and  while  this  particular  feature  of  it  was 
not  alluded  to,  except  in  passing,  it  was  not 
disturbed.  Much  less  did  anvone  undertake 
to  urge  before  the  Supreme  Court  that  what 
was  not  good  as  a  pledge  for  want  of  de- 
livery might  be  sustained  as  an  equitable 
lien.  It  leaves  no  place,  in  our  judgment, 
for  the  idea  which  is  now  advanced,  that 
any  such  claim  can  be  asserted  as  to  person- 
al property  ineffectually  pledged,  to  the 
detriment  of  general  creditors  acting 
through  a  trustee  in  bankruptcy  or  other 
representative  taking  title  in  their  interest 
by  operation  of  law. 

The  decision  under  review  is  made  to  rest 
upon  this  case,  by  which,  as  we  view  it,  it 
is  fully  sustained  and  should  therefore  be 
affirmed. 

Bufllngtpn,  Circuit  Judge,  dissenting: 
In    the    court   below    the   Fourth    Street 
National  Bank  of   Philadelphia  asserted  a 
lien  on  the  proceeds  of  cei'tuin  wlieat  in  bulk 
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and  on  1,200  barrels  of  flour  of  the  Mill- 
bourne  Mills  Company,  the  bankrupt,  which 
lien  it  claimed  to  have  as  security  for  loans 
made  by  the  bank  to  said  company.  That 
court  denied  such  lien,  and  awarded  the 
fund  in  question  to  the  trustee  in  bank- 
ruptcy. Thereupon  the  bank  filed  this 
petition*  to  review.  The  facts  of  the  case 
are  that  more  than  four  months  prior  to 
its  bankruptcy,  the  Millbourne  Mills  Com- 
pany obtained  loans  from  the  bank  on  notes, 
and  at  the  same  time  gave  as  security  there- 
for its  indorsed  certificates,  which,  in  the 
case  of  the  flour,  were  as  follows: 

Flour  Certificate 
Millbourne  Mills  Company.       * 
Philadelphia,  March  8,  1907. 
No.  1. 

This  is  to  certify  that  Millbourne  Mills 
Company  has  stored  in  its  warehouse,  base- 
ment fioor,  section  A,  .  •  .  200  barrels 
of  flour,  branded  U,  .  .  .  which  will  be 
subject  to  its  order,  and  only  deliverable 
upon  the  indorsement  and  surrender  of  this 
certificate.  George  B.  Hicks,  Jr., 

Supt.  of  Warehouse. 
Countersigned:  R.   S.  Dewees,  President. 
Flour  Certificate. 

This  flour  was  branded  "U"  on  the  barrels 
which  were  stored  in  a  basement  warehouse 
of  the  mill.  The  flour  was  divided  into 
marked-off  sections  by  upright  posts,  in 
each  of  which  a  certain  number  of  barrels 
w^ere  stored.  These  were  described  by 
marks,  and  were  further  identified  by  the 
exact  number  of  barrels  in  the  separate 
certificates  which  were  issued  for  each  lot. 
By  agreement  of  the  parties,  the  fiour  re- 
mained in  the  mills  company's  warehouse 
and  in  the  special  custody  of  Hicks,  its 
superintendent.  After  the  certificates  were 
issued,  a  notice  was  posted,  "None  of  this 
flour  to  be  touched  by  any  employee,"  and, 
pursuant  to  the  agreement,  no  flour  was 
used;  but  it  remained  intact  until  after 
bankruptcy,  when,  on  assertion  of  a  lien 
thereon  by  the  bank,  it  was,  by  agreement 
of  the  parties,  sold  by  the  trustee,  and  the 
proceeds,  which  were  less  than  the  bank's 
notes,  substituted  for  the  flour. 

Two  questions  arise  in  this  case:  First, 
as  between  the  mills  company  and  the  bank, 
did  the  latter,  under  the  law  of  Pennsyl- 
vania, at  the  time  of  bankruptcy,  have  an 
equitable  lien  on  this  flour?  Secondly,  if 
so,  did  the  trustee  take  the  flour  subject  to 
such  lien?  The  first  question  is  to  be  set- 
tled by  the  Pennsylvania  state  decisions. 
"The  questions  of  the  extent  and  validity  of 
the  pledge  were  local  questions,  and  the  de- 
cisions of  the  court  of  New  York  are  to  be 
30 
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followed  by  this  court.**  Iliscock  v.  Varick 
Bank,  206  U.  S.  28,  51  L.  ed.  945,  27  Sup. 
Ct.  Rep.  681,  and  cases  cited.  The  Becond 
question  depends  on  the  bankrupt  law  and 
Federal  decisions. 

In  taking  up  the  first  question,  it  should 
be  noted  in  litnine  that  the  case  before  us 
is  one  of  entire  good  faith.  It  was*  a  busi- 
ness transaction  of  unquestioned  integrity 
and  supposed  efficacy.  It  was  not  the  sort 
of  transaction  involved  in  Security  Ware- 
housing Co.  V.  Hand,  206  U.  S.  415,  61  L. 
ed.  1117,  27  Sup.  Ct.  Rep.  720,  11  A.  &  E. 
Ann.  Cas.  789,  where  not  only  was  the  at- 
tempted pledge  void  under  the  laws  of  Wis- 
consin, but  was  one  the  Supreme  Court 
designated  as  "a  mere  pretense,  a  sham,*' 
which  the  circuit  court  of  appeals,  in  Se- 
curity Warehousing  Co.  v.  Hand,  74  C.  C. 
A.  186,  143  Fed.  32,  said,  "with  regard  to 
Wisconsin  law,  was  a  fraud  in  fact,**  and 
which  this  court,  in  Davis  v.  Crompton,  85 
C.  C.  A.  633,  158  Fed.  742,  stated  was  "a 
fraud  in  fact.'* 

Before  turning  to  the  Pennsylvania  de- 
cisions, we  note  that  equitable  liens  are  a 
generally  recognized  means  of  security,  and 
their  nature  is  thus  defined  in  3  Pom.  Eq. 
Jur.  §  1235:  "The  doctrine  may  be  stated, 
in  its  most  general  form,  that  every  ex- 
press executory  agreement  in  writing, 
whereby  the  contracting  party  sufficiently 
indicates  an  intention  to  make  some  par- 
ticular property,  real  or  personal,  or  fund, 
therein  described  or  identified,  a  security  for 
a  debt  or  other  obligation,  .  .  .  creates 
an  equitable  lien  upon  the  property  so  indi- 
cated, which  is  enforceable.  ...  In 
order,  however,  that  a  lien  may  arise  in 
pursuance  of  this  doctrine,  the  agreement 
must  deal  with  some  particular  property, 
either  by  identifying  it,  or  by  so  describ- 
ing it  that  it  can  be  identified,  and  must  in- 
dicate with  sufficient  clearness  and  intent 
that  the  property  so  described  or  rendered 
capable  of  identification  is  to  be  held,  given, 
or  transferred  as  security  for  the  obli- 
gation.** 

'ihis  statement,  cited  and  approved  in 
Walker  v.  Brown,  166  U.  S.  654,  41  L.  ed. 
865,  17  Sup.  Ct.  Rep.  453,  is  in  accord  with 
numerous  Federal  decisions.  Ketchum  v. 
St.  Louis,  101  U.  S.  306,  25  L.  ed.  999; 
Fourth  Street  Nat.  Bank  v.  Yardley,  165 
U.  S.  635,  41  L.  ed.  855,  17  Sup.  Ct.  Rep. 
439;  Burdon  Cent.  Sugar  Ref.  Co.  v.  Payne, 
167  U.  S.  127,  42  L.  ed.  105,  17  Sup.  Ct. 
Rep.  754;  Philadelphia  Warehouse  Co.  v. 
Winchester  (C.  C.)  150  Fed.  600;  Bridge- 
port Electric  &  Ice  Co.  v.  Macdcr,  18  C.  C. 
A.  451,  30  U.  S.  App.  580,  72  Fed.  115; 
Clark  v.  Sigua  Iron  Co.  26  C.  C.  A.  423, 
39  U.  S.  App.  753,  81  Fed.  312:  Sheffield 
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Furnace  Co.  v.  Witherow,  149  U.  S.  578,  37 
L.  ed.  855,  13  Sup.  Ct.  Rep.  930. 

The  characteristics  of  an  equitable  liea 
thus  generally  recognized  obtain  also  in 
Pdnnsylvania ;  but  the  decisions  of  that 
state  go  farther,  and  hold  that  where  the 
property  pledged  is  sufficiently  designated, 
retention  of  the  property  by  the  pledgcor 
by  mutual  consent  does  not,  as  between 
pledgeor  and  pledgee,  afTect  the  validity  of 
such  lien.  The  case  of  Vandyke  v.  Christ, 
7  Watts  &  S.  373,  in  which  Chief  Justice 
Gibson  held  that  retention  of  property  in  a 
contract  of  sale,  while  fraudulent  as  to 
creditors  by  Stat.  13  Eliz.,  and  as  to  pur- 
chasers by  Stat.  27  Eliz.,  was  not  fraudulent 
between  the  parties  at  common  )a.w,  is  the 
law  of  that  state  to-day,  and  is  followed  in 
Wright  V.  Wigton,  84  Pa.  163;  Smith  v. 
Equitable  Trust  Co.  215  Pa.  42U,  64  Atl. 
594,  and  other  cases.  And  that  retention 
of  the  pledge  by  the  pledgeor,  where  this  is 
by  the  agreement  of  the  parties,  will  not, 
as  between  pledgeor  and  pledgee,  defeat  an 
equitable  lien,  is  held  in  Collins's  Appeai, 
107  Pa.  605,  52  Am.  Rep.  479,  followed  in 
Wallace's  Appeal,  104  Pa.  664,  where  the 
court,  referring  to  the  necessity  of  a  change 
of  possession,  said:  *'There  is,  however,  a 
class  of  cases  in  which  it  is  disregarded. 
They  are  cases  in  which  the  possession  of 
the  pledge  is,  by  agreement  of  the  parties,  to 
remain  with  the  pledgeor.  It  is  held  that, 
as  the  pledgeor  is  bound  notwithstanding 
this  provision  of  the  contract,  so  are  all 
bound  who  claim  under  him,  except  pur- 
chasers for  value  and  without  notice.'* 

After  a  discussion  of  numerous  cases 
where  equitable  liens  were  enforced,  al- 
though posseiision  was  retained  by  the  own- 
er, the  court  summed  its  conclusions  by 
saying:  "The  foregoing  cases  all  relate  to 
liens  upon  specific  chattels,  as  to  which  it  is 
almost  universally  necessary  that  possession 
should  accompany  the  pledge  in  the  hands  of 
the  pledgee,  to  validate  the  lien;  but  we 
have  seen  that  this  requirement  may  be  dis- 
pensed with,  if  such  is  the  agreement  of  the 
parties,  and  the  lien  of  the  pledgee  may  be 
enforced  by  virtue  of  the  contract." 

And  is  Sholes  v.  Western  Asphalt  Block 
&  Tile  Co.  183  Pa.  628,  38  Atl.  1029,  where 
there  was  no  separation  or  identification  of 
tlie  pledge,  and  it  was  held  there  was  no 
lien,  yet  the  exception  was  recognized  where 
'*thc  goods  have  remained  in  possession  of 
the  pledgeor  as  agent  of  the  pledgee,  under 
an  express  agreement  to  that  effect." 

From  this  it  will  be  seen  that,  under  the 
Pennsylvania  decisions,  the  bank  had  an 
equitable  lion  on  this  flour,  and  had  had  it 
for  more  than  four  months  prior  td  bank- 
ruptcy, and,  had  the  mills  company  prior 
to    bankni])tcy    sought    to    dispose    of    tiie 
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flour,  the  bank  could  have  by  bill  enjoined 
it  from  80  doing,  and  on  maturity  of  the 
note  have  enforced  its  lien.  Indeed,  the 
validity  of  the  lien  under  the  Pennsylvania 
decisions  was  conceded  in  the  opinion  of 
the  court  below,  saying:  **The  pledge  is, 
no  doubt,  good  as  between  the  pledgeor  and 
pledgee  in  Pennsylvania,  as  against  credit- 
ors who  have  never  levied." 

The  first  question  must  therefore,  in  ac- 
cordance with  the  state  decisions,  be  an- 
swered in  the  affirmative.  Such  being  the 
case,  we  then  have  the  status,  not  of  a  pref- 
erence or  lien  within  four  months  of  bank- 
ruptcy, but  of  a  lien  valid  under  the  state 
law  prior  to  the  bankruptcy,  existing  for 
more  than  four  months,  and  which  no  pro- 
vision of  the  bankrupt  law  invalidates. 

The  second  question,  viz.,  If  so,  did  the 
trustee  take  the  flour  subject  to  such  lien? 
must,  under  the  Federal  decisions  (York 
Mfg.  Co.  V.  Cassell,  201  U.  S.  344,  50  L.  ed. 
782,  26  Sup.  Ct.  Rep.  481;  First  Nat.  Bank 
V.  Pennsylvania  Trust  Co.  60  C.  C.  A.  100, 
124  Fed.  968;  Davis  v.  Crompton,  86  C.  C. 
A.  633,  158  Fed.  735,  be  also  answered  in 
the  affirmative,  for  it  is  clear  that  the 
trustee  in  bankruptcy  simply  succeeded  to 
the  rights  of  the  bankrupt,  and,  as  conceded 
in  the  petitioner's  brief,  took  the  prop- 
erty "subject  to  all  of  the  equities  impressed 
upon  it  in  the  hands  of  the  bankrupt." 

It  is  contended,  however,  that  the  force 
of  these  decisions  is  qualified  by  the  late 
case  of  First  Nat.  Bank  v.  Staake,  202  U. 
S.  149,  50  L.  ed.  970,  26  Sup.  Ct.  Rep.  680, 
where  it  was  said :  "The  rule  that  the  trus- 
tee takes  the  estate  of  the  bankrupt  in  the 
same  plight  as  the  bankrupt  held  it  is  not 
applicable  to  liens  which,  although  valid 
as  to  the  bankrupt,  are  invalid  as  to  credit- 


ors." 

But  this  language,  which  the  court  quot- 
ed from  the  opinion  of  the  circuit  court  of 
appeals  (66  C.  C.  A.  547,  133  Fed.  717), 
must  be  read  in  connection  with  the  sub- 
ject-matter of  that  case.  That  subject  was 
an  attachment,  a  "lien  created  by  or  ob- 
tained in  or  pursuant  to  any  suit  or  pro- 
ceeding at  law  or  in  equity,"  which  §  67, 
clause  c,  makes  void.  Under  that  statute, 
it  was  sought  to  subrogate  the  trustee  to 
the  right  of  the  attaching  creditor.  It 
was  of  such  a  lien,  one  obtained  by  legal 
process,  and  which,  be  it  observed,  the  stat- 
ute itself  declared  void,  that  it  was  in  ef- 
fect said  that  the  rule  laid  down  in  Hewit 
v.  Berlin  Mach.  Works,  194  U.  S.  290,  48 
L.  ed.  986,  24  Sup.  Ct.  Rep.  690,  and  York 
Mfg.  Co.  v.  Cassell,  supra,  that  the  trustee 
takes  the  estate  in  the  same  plight  that 
the  bankrupt  held  it,  had  no  application,  be- 
cause the  Hen  before  them  was  by  the  act 
itself  declared  invalid.  It  will  thus  be  seen 
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that  the  decisions  noted  are  not  affected  by 
what  was  said  in  First  Nat.  Bank  v.  Staake, 
supra. 

It  remains  to  discuss  the  wheat.  The 
mills  company  was  engaged  in  manufactur- 
ing flour,  and  to  do  so  it  was  forced  to 
carry  large  amounts  of  wheat  in  bulk  and 
in  bins.  In  order  to  prevent  this  wheat 
from  overheating,  it  had  to  be  shifted  oc- 
casionally from  bin  to  bin.  At  times  it 
was  necessary  to  withdraw  parts  of  the 
wheat  for  grinding.  To  enable  it  to  pur- 
chase and  carry  this  wheat  in  reserve,  the 
mills  company  borrowed  from  the  bank  on 
notes,  and  at  the  same  time  delivered  to  it 
indorsed  wheat  certificates  in  the  following 
form: 

Grain  Certificate. 

Millbourne  Mills  Company. 

No.  2700.  Philadelphia,  1900. 

This  is  to  certify  that  Millbourne  Mills 

Company  has  stored  in  its  fireproof  grain 

storage  tanks  1,000  bushels  No.   2  Penna. 

winter  wheat,  unloaded  from  cars  No. , 

which  will  be  subject  to  its  order,  and  only 
deliverable  upon  the  indorsement  and  sur- 
render of  this  certificate. 

Benj.  P.  Hoopes,  Supt.  of  Elevators. 
Countersigned:     R.  S.  Dewees,  President. 

These  certificates,  as  originally  issued, 
covered  grain  in  particular  tanks  for  each 
certificate.  The  tanks  adjoined  the  mill 
property  and  were  connected  with  it  by  a 
slide  or  conveyer.  This  slide  was  locked, 
and  by  agreement  of  the  parties  was  kept 
under  lock  and  key  by  an  emplo3'ee  of  the 
mills  company.  It  was  agreed  between  the 
parties  that  the  mills  company  could  not 
withdraw  any  of  this  wheat  without  first 
paying  enough  of  the  loan  to  effect  a  re- 
lease, or  furnishing  other  wheat  to  take  its 
place.  This  was  always  done.  Later  it 
was  found  necessary  to  shift  the  grain  from 
tank  to  tank,  as  the  inconvenience  to  all 
parties  of  holding  the  wheat  in  individual 
tanks  for  individual  certificates  was  found 
impracticable.  To  meet  this  practical  neces- 
sity, and  in  good  faith,  the  agreement  was 
therefore  modified,  so  that  all  the  certifi- 
cates were  to  cover  all  the  grain  in  all  the 
tanks  of  the  storage  system.  As  none  but 
the  certificates  here  in  question  were  is- 
sued, and  as  these,  owing  to  loss  and  de- 
preciation, were,  at  the  date  of  bankruptcy, 
more  than  sufficient  to  cover  all  the  grain 
in  the  bins,  no  question  of  identity  arose. 
Indeed,  nothing  further  remained  to  be  done 
by  the  lienor  at  any  time,  so  far  as  the 
identity  of  the  pledge  was  concerned.  The 
agreement  as  above  was  kept,  the  grain  re- 
mained  under   lock  and  key,  and  us  with- 
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drawals  were  made  corresponding  reduc- 
tions were  made  on  the  certificates. 

To  me  these  propositions  are  clear: 

First.  It  was  the  intent  of  both  parties 
in  good  faith  that  the  bank  should  have  a 
lien  on  these  goods'  and  the  bank  parted 
with  its  money  on  the  strength  of  that  in- 
tent. 

Second.  That,  under  the  decisions  of  the 
supreme  court  of  Pennsylvania,  an  equitable 
lien  on  identified  personalty  is  good  between 
pledgeor  and  pledgee  where,  by  agreement  ot 
the  parties,  possession  is  retained  by  the 
former. 

Third.  Tliat  the  trustee  in  bankruptcy 
took  no  higher  rights  than  the  pledgeor 
had,  but  simply  succeeded  to  them. 

Fourth.  That  there  is  no  provision  in 
the  bankrupt  -act  which  invalidates  this 
equitable  lien,  which  was  acquired  more 
than  four  months  before  bankruptcy. 

Because  the  effect  of  this  decision  is  to 
make  the  rights  of  a  trustee  rise  higher  than 
the  bankrupt's,  by  thus  striking  down  a 
lien  which  was  valid  in  Pennsylvania,  and 
which  is  not  invalidated  by  any  provision 
of  the  bankrupt  act,  I  am  constrained  to 
record  my  dissent. 

Petition  for  writ  of  certiorari  abandoned. 
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HENRY  HOFFMAN,  Appt, 

V. 

ELLEN  MARIE  HOFFMAN. 

(—  S.  D.  —   127  N.  W.  478.) 

Contempt  —  finding:     of     facts  —  neces- 
sity. 

A  finding  of  facts  showing  that  accused 
was  guilty  of  contempt  as  matter  of  law 
is  necessary  to  support  a  judgment  adjudg- 
ing one  guilty  of  contempt  for  failure  to 
pay  alimony  and  attorney's  fees  in  a  divorce 
proceeding. 

(June  27,  1910.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Iklinnehaha  Coun- 
ty adjudging  him  guilty  of  contempt  of 
court   in   a  divorce   proceeding.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Null  &  Royhl,  for  appellant: 

Imprisonment  does  not  follow  in  civil 
contempt  unless  it  is  found  by  the  court 
that  the  party  has  the  ability  to  comply 
with  the  order  of  the  court. 

Steller   v.   Steller,    25   Mich.   159;    Lewis 

V,  Lewis,  80  Ga.  706,  12  Am.  St.  Rep.  281, 

6    S.    E.   918:    Carlton    v.   Carlton.   44    Ca. 

216;  Pain  v.  Pain,  80  X.  C.  322;  IJlake  v. 
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People,  80  111.  11;  Ex  parte  Cottrell,  69 
Cal.  417;  Ex  parte  Todd,  119  Cal.  57,  60 
Pac.  1071;  Newhouse  v.  Newhouse,  14  Or. 
290,  12  Pac.  422;  Galland  v.  Galland,  44 
Cal.  475,  13  Am.  R^p.  167;  O'Callaghan  v. 
O'Callaghan,  69  111.  552;  Peel  v.  Peel,  50 
Iowa,  521;  Allen  v.  Allen,  72  Iowa,  502, 
34  X.  W.  303;  Re  Wilson,  75  Cal.  580,  17 
Pac.  698;  Hurd  v.  Hiird,  63  Minn.  443,  65 
X.  W.  728. 

It  was  error  to  commit  without  finding 
appellant    able   to   comply. 

Wright  V.  Wright,  74  Wis.  439,  43  N. 
W.  145;  Re  Bissell,  40  Mich.  63;  Ex  parte 
Silvia,  123  Cal.  293,  96  Am.  St.  Rep.  58, 
55  Pac.  988. 

Messrs.  Mailer  &  Conway,  for  respond- 
ent: 

An  award  of  temporary  alimony  to  a 
wife  in  a  suit  for  divorce  in  an  interlocutory 
order  collateral  to  the  divorce  proceedings, 
which  the  court  has  jurisdiction  to  enforce 
by  contempt  proceedings  on  the  husband's 
refusal  to  comply  therewith. 

Schuele  v.  Schuele,  57  111.  App.  189; 
O'Callaghan  v.  O'Callaghan,  69  111.  554. 

Imprisonment  to  compel  compliance  with 
the  order  of  the  court  is  authorized. 

State  V.  Knight,  3  S.  D.  509,  44  Am.  St. 
Rep.  809,  54  N.  W.  412,  9  Am.  Grim.  Rep. 
221. 

Whiting,  P.  J.,  delivered  the  opinion  ot 
the  court: 

This  is  an  aj  peal  from  the  judgment  of 
the  circuit  court  adjudging  the  appellant 
guilty  of  contempt  of  said  court,  and  which 
judgment  provided  for  his  punishment  by 

Note,  —  Necessity  of  finding  facts  he- 
fore  adjudging  one  guilty  of  con^ 
tempt. 

This  question  seems  to  resolve  itself  al- 
ways into  the  question  whether  or  not  the 
judgment  finding  the  defendant  guilty  of 
contempt  or  the  order  committing  him  for 
the  offense  should  contain  a  statement  of 
the  facts  upon  which  he  was  adjudged  guil- 
ty. This  has  been  settled  in  most  juris- 
dictions by  statutes  requiring  one  or  both 
orders  to  contain  such  statement  of  facts, 
and  therefore  only  those  cases  in  which  it 
does  not  appear  in  the  opinions  that  there 
was  any  statute  governing  the  question  will 
be  included  in  this  note.  It  may  also  be 
stated  here  that  the  note  does  not  aim  to 
include  the  question  as  to  what  facts  should 
be  set  out 

In  Shore  v.  People,  26  Colo.  516,  59  Pac. 
49,  it  was  held  that  under  the  statute  reg- 
ulating the  procedure  in  cases  of  contempt, 
it  was  only  in  contempts  committed  in  the 
immediate  view  and  presence  of  the  court 
or  judge  in  chambers,  that  is.  in  direct 
contempts,  that  it  was  necessary  for  the 
judgment  to  recite  the  facts  constituting  the 
*  contempt,    and    that    where    the    contempt 
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imprisonment.  The  .action  out  of  wliirh  this 
matter  arose  was  one  brought  for  divorfe, 
in  which  said  action  the  appellant  was  pUiin- 
tiff.  In  said  action  the  court,  upon  proper 
notice,  had  entered  an  order  requiring  this 
appellant  to  pay  certain  sums  by  way  of 
temporary  alimony,  suit  money,  and  attor- 
neys' fees,  and  the  appellant,  having  neglect- 
ed to  make  the  payments  as  ordered,  was 
brought  to  the  court  upon  an  order  to  show 
cause,  requiring  him  to  show  cause  why 
he  should  not  be  punished  for  contempt 
owing  to  his  failure  to  obey  said  order 
of  such  court  directing  him  to  pay  alimony 
and  suit  moneys.  Upon  the  return  of  such 
order  to  show  cause^  the  appellant  submit- 
ted his  own  and  another  affidavit  to  sub- 
stantiate  the  claim   of   appellant   that   he 


was  financially  unaDle  to  obey  the  said 
order  requiring  such  money  payments.  Up- 
on such  hearing  on  said  order  to  show  cause, 
the  court  rendered  a  judgment,  as  herein- 
before noted,  finding  the  appellant  in  con- 
tempt and  punishing  him  by  imprisonment. 
There  appears  to  have  been  no  separate 
findings  of  fact  made  by  the  court;  and  the 
judgment  itself,  after  setting  forth  the 
jurisdiction  matters,  so  far  as  it  purported 
to  find  facts  showing  the  appellant  guilty 
of  contempt,  was  in  words  as  follows: 
"And  the  court  having  read  the  affidavits 
of  the  plaintiff  in  reply  to  said  order  to 
show  cause  as  aforesaid,  and  heard  argu- 
ments of  counsel  in  behalf  of  the  plaintiff 
and  in  behalf  of  the  defendant,  and  being 
fully   advised    in    the    matter   and    having 


was  not  committed  in  the  immediate  view 
and  presence  of  the  court  in  chambers,  in 
other  words,  in  cases  of  constructive  con- 
tempt, it  was  not  necessary  that  their  judg- 
ments should  recite  the  facts,  since  in  such 
cases  an  affidavit  must  be  presented  setting 
forth  the  facts  constituting  the  contempt. 
The  court  said:  "The  only  object  of  requir- 
ing these  facts  to  be  shown  somewhere  in 
the  record  is  to  enable  the  reviewing  court 
to  see  whether  or  not  they  amount  to  a 
contempt,  and  thus  to  determine  from  them 
the  jurisdiction  of  the  trial  court.  And 
if  the  procedure  prescribed  requires  an  af- 
fidavit first  to  be  presented  to  the  trial 
court,  containing  these  facts  as  the  founda- 
tion of  the  proceeding,  the  court  of  review 
can.  and  does,  look  to  the  statement  in  the 
affidavit  for  the  purpose  of  ascertaining 
whether  or  not  the  court  below  had  juris- 
diction, and  it  is  not  necessary  to  repeat 
the  statement  in  the  judgment." 

And  in  Kawson  v.  Rawson,  35  111.  App. 
505,  in  which  the  contempt  was  a  direct 
one,  it  was  held  that  where  the  only  rec- 
ord that  was  in  fact  made,  or  that  the  law 
required  to  be  made,  was  the  order  of  com- 
mitment, and  where  judgments  in  contempt 
were  subject  to  review  on  error,  the  reason- 
able and  just  rule  was  that  the  order  of 
commitment  should  state  the  facts  or  con- 
duct constituting  the  contempt,  and  that  a 
failure  to  make  such  statement  would  work 
the  reversal  of  the  judgment. 

And  in  Ex  parte  Wright,  65  Ind.  504,  it 
was  held  that  in  rendering  a  judgment  ad- 
judging a  party  guilty  of  a  direct  contempt 
and  in  making  up  the  record  the  causes  of 
the  contempt  should  be  stated,  but  whether 
or  not  this  should  be  done  in  cases  of  in- 
direct contempt  the  court  failed  to  state. 

And  in  Ogden  v.  State,  3  Neb.  (Unof.) 
886,  93  N.  W.  203,  it  was  held  to  be  essen- 
tial in  proceedingjs  to  punish  one  for  con- 
tempt committed  in  the  presence  of  the 
court,  that  it  should  affirmatively  appear 
on  the  face  of  the  record,  "with  all  the  cer- 
tainty of  an  indictment  or  information, 
that  an  offense  had  been  committed."  Ac- 
cordingly, where  the  accused  was  found 
^uiltv  of  usinor  insulting  and  menacing  lan- 
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guage  to  the  court  du.mg  the  trial  of  a 
ease,  and  the  record,  while  so  stating,  failed 
to  set  out  the  language  used  by  the  defend- 
ant, it  was  held  to  be  insufficient  to  sustain 
a  judgment  of  conviction. 

And  in  Ke  Odum,  133  N.  C.  250,  45  S.  E. 
569,  14  Am.  Crim.  Rep.  296,  an  order  ad- 
judging one  guilty  of  contempt  was  re- 
versed, which,  though  it  reeited  as  a  basis 
of  the  accusation  certain  acts  of  the  defend- 
ant, failed  to  find  certain  other  facts  neces- 
sary to  bring  it  within  a  statute  defining 
contempts. 

And  in  State  v.  Galloway,  6  Coldw.  326, 
98  Am.  Dec.  404,  while  it  was  declared  that 
at  common  law  a  general  judgment  of  con- 
tempt, that  is,  a  judgment  not  specifying 
the  particular  cause  upon  which  the  con- 
tempt was  founded,  was  valid,  the  court 
thought  it  proper  to  depart  from  this  rule 
to  the  extent  of  requiring  the  judgment 
for  an  indirect  contempt  to  state  upon  its 
face  the  cause  of  contempt  alleged,  as  the 
ground  of  jurisdiction  on  which  the  judg- 
ment must  rest  for  its  validity. 

So,  in  Re  McCarty,  154  Cal.  534,  98  Pac. 
540,  in  which  the  contempt  was  an  indirect 
one,  it  was  held  that  the  record  of  the  court 
upon  which  the  party  was  adjudged  guilty 
of  contempt  should  show  upon  its  face  the 
facts  upon  which  the  judicial  action  was 
based  and  upon  which  its  jurisdiction 
depended.  It  may  be  said,  in  passing,  that 
California  now  has  a  statute  requiring  an 
order  adjudging  one  guilty  of  a  direct  con- 
tempt to  state  the  facts  upon  which  it  is 
based. 

And  in  the  following  cases,  it  was  held 
that  an  order  adjudging  a  person  guilty  of 
contempt  should  set  forth  the  facts  upon 
which  the  adjudication  was  made:  People 
ex  rel.  Field  v.  Turner,  1  Cal.  152;  Ex  parte 
Henshaw,  73  Cal.  486,  15  Pac.  110;  Crites 
v.  State,  74  Neb.  687,  105  N.  W.  469;  Al- 
bany City  Bank  v.  Schermerhorn,  9  Paige, 
372,  38  Am.  Dec.  551;  Roncoroni  v.  Gross, 
92  App.  Div.  366,  86  N.  Y.  Supp.  1113; 
IJergin  v.  Deering,  70  Hun,  381,  24  N.  Y. 
Supp.  35;  Re  Deaton,  105  N.  C.  59,  11  S.  E. 
244;  Ex  parte  Robertson,  27  Tex.  App.  634, 
11   Am.   St.   Rep.   207,   11   S.   W.   009;    E.\ 
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duly  considered  the  same,  and  it  further 
appearing  that  the  plain tifif  has  refused  to 
comply  with  the  conditions  of  said  order 
of  February  1,  1910,  and  that  he  is  now  in 
contempt  of  court  and  guilty  of  disobedience 
of  said  order."  Appejlant  upon  this  appeal 
assigns  as  error  the  omission  of  the  court 
to  make  any  finding  as  to  the  ability  of  ap- 
pellant to  comply  with  the  court's  order 
requiring  the  said  money  payments;  also, 
the  adjudging  of  the  appellant  to  be  guilty 
of  contempt  without  a  finding  that  appel- 
lant was  financially  able  to  comply  with  the 
court's  order.  Certain  other  assignments 
are  saved  in  the  record,  but,  in  the  view 
which  we  take  of  this  case,  it  is  unneces- 
sary for  the  same  to  be  considered. 

The  sole  question  for  our  consideration 
herein  is  whether  the  court  has  the  right 
to  adjudge  a  party  to  be  in  contempt  of 
court  without  in  any  manner  making  find- 
ings of  fact  showing  as  a  matter  of  law 
that  the  party  accused  was  in  fact  guilty 
of  contempt.  A  similar  question  arose  in 
the  case  of  Re  Deaton,  105  N.  C.  59,  11  S.  E. 
244,  wherein  a  party  had  been  adjudged 
guilty  of  contempt  for  acts  not  committed 
in  the  presence  of  the  court;  and  in  relation 
to  the  point  before  us  the  court  said:  **It 
18  the  duty  of  the  court  in  passing  sentence 
for  contempt  when  committed  in  the  pres- 


ence of  the  court,  though  no  appeal  lies, 
to  spread  its  findings  of  fact  upon  the 
record.  Code,  §  650.  The  reasons  there- 
for are  given  in  State  v.  Mott,  49  N.  C. 
(4  Jones,  L.)  449,  and  cases  cited  above. 
For  a  stronger  reason,  .  .  .  [they] 
should  be  set  out  in  this  class  of  contempts 
in  which  the  party  is  entitled  to  have  the 
matter  reviewed  by  an  appeal.  The  judg- 
ment of  the  mayor,  as  set  out  in  the  record, 
is  fatally  defective  as  to  the  allegation 
of  publishing  grossly  inaccurate  accounts 
of  judicial  proceedings,  in  that  it  does  not 
set  out  and  recite  in  what  the  publication 
consisted.  It  is  true  that  in  the  notice  to 
show  cause  a  certain  article  is  charged 
and  set  out  as  published  by  the  respondents. 
But  in  the  judgment,  there  is  no  specific 
finding  that  such  article''  was  published  by 
the  defendant,  nor,  if  a  part,  what  was 
proven.  "It  can  only  be  inferred.  This 
is  not  sufficient.  The  article  must  be  set 
out  in  the  judgment,  and  its  publication, 
and  the  intent  with  which  it  was  published, 
must  be  found  as  facts  by  the  court."  In 
North  Carolina  there  is  no  statute  requir- 
ing findings  in  contempt  proceedings  where 
the  contempt  charged  was  not  committed 
in  the  presence  of  the  court,  and  in  our 
own  state  we  have  no  such  provision,  but 
in  this  state  we  have,  in  reference'  to  con- 


parte  Kearby,  35  Tex.  Crim.  Rep.  531,  34 
S.  W.  635. 

But  in  the  following  cases  the  rule  was 
relaxed  so  as  to  allow  a  judgment  of  con- 
tempt to  stand,  though  it  failed  to  set  out 
the  facts  on  which  it  was  based,  where  other 
parts  of  the  record  sufficiently  showed  such 
facts : 

Thus,  in  Fischer  v.  Hayes,  19  Blatchf.  13, 
6  Fed.  63,  in  which  the  contempt  was  an  in- 
direct one,  it  was  held  that  where  the  con- 
tempt alleged  was  set  forth  with  sufficient 
particularity  in  the  affidavits  on  which  the 
motion  of  contempt  was  founded  and  in  the 
report  of  the  referee,  and  all  the  proceedings 
and  the  various  orders  were  sufficiently 
connected  by  reference  and  recital  to  iden- 
tify the  contempt  alleged,  the  order  ad- 
judging the  defendant  guilty  need  not  recite 
the  offense. 

And  in  Clay  v.  Waters,  101  C.  C.  A.  645, 
178  Fed.  385,  in  which  the  contempt  was  also 
an  indirect  one,  it  was  held  not  to  be  a 
fatal  objection  to  the  judgment,  that  it  did 
not  recite  the  facts  which  constituted  the 
contempt,  where  the  petition  alleged  and 
the  answer  admitted  them,  and  the  judgment 
recited  that  the  defendant  was  adjudged 
to  stand  in  contempt  as  alleged  in  the  peti- 
tion. 

And  in  Ex  parte  Smith,  40  Tex.  Crim. 
Rep.  179,  49  S.  W.  396,  in  which  the  al- 
leged contempt  consisted  in  an  attempt  to 
influence  a  juror,  it  was  held  that  the  order 
adjudging  the  contempt  need  not  recite  the 
offense,  where  the  motion  to  punish  for 
contempt  recited  the  nature  of  the  contempt, 
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and  the  order  following  the  motion  showed 
that  the  defendant  pleaded  guilty  to  the 
charge  contained  therein. 

And  the  case  last  reviewed  was  cited  in 
Ex  parte  Cash,  50  Tex.  Crim.  Rep.  623,  9 
L.R.A.(N.S.)  304,  123  Am.  St.  Rep.  865, 
99  S.  W.  1118,  to  support  the  conclusion 
that  in  a  contempt  proceeding  originating  in 
a  civil  suit  (an  indirect  contempt)  the 
moving  papers  could  be  looked  to,  to  deter- 
mine the  particular  contempt,  when  it  did 
not  appear  in  the  judgment. 

And  in  Poertner  v.  Russel,  33  Wis.  193, 
which  'was  a  proceeding  to  punish  the  de- 
fendant for  violation  of  an  injunction  and 
in  which  the  order  adjudging  the  defendant 
guilty  of  the  contempt  was  attacked  upon 
the  ground  that  it  did  not  specify  the  par- 
ticulars wherein  the  injunction  had  been  vio- 
lated, the  court  declared  that  the  record 
showed  fully  the  particulars  in  which  the 
injunction  had  been  violated,  and  "no  good 
reason"  was  perceived  why  that  ^as  not 
sufficient. 

The  following  cases  would  seem  to  go  far 
towards  establishing  the  rule  that,  while 
it  is  the  better  practice  to  have  the  order 
adjudging  the  accused  guilty  of  contempt 
set  forth  the  facts  upon  which  it  is  based, 
it  is  not  absolutely  necessary,  and  the  judg- 
ment will  not  be  reversed  for  that  reason 
alone : 

In  Ex  parte  Summers,  27  N.  C.  (5  Ired. 
L.)  149,  the  court  refused  to  hold  void  a 
judsrment  of  guilty  of  contempt,  because  the 
contempt  was  not  set  out  by  a  statement 
of  particular  facts  and  the  finding  of  tbf 
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tempt  proceedings  in  justice  court,  a  pro- 
vision of  our  statute  very  similar  to  the 
North  Carolina  statute  (Code,  §  650,  supra) ; 
our  section  being  §  89  of  the  Revised  Justice 
Code,  and  reading  as  follows:  ''When  a 
contempt  is  committed  in  the  immediate 
view  and  presence  of  the  justice,  it  may 
be  punished  summarily;  to  that  end  an 
order  must  be  made,  reciting  the  facts  as 
they  occurred,  and  adjudging  that  the  per- 
son proceeded  against  is  thereby  guilty  of 
contempt,  and  that  he  be  punished  as  here- 
in prescribed."  And  we  may  well  say  that, 
in  conformity  with  the  spirit  of  this  statute 
and  in  view  of  the  unusual  nature  of  con- 
tempt proceedings,  and,  further,  in  order 
to  carefully  guard  the  rights  of  our  citizens, 
no  court  should  render  any  judgment 
punishing  one  for  contempt  of  such  court 
without,  either  by  separate  findings  of  fact 
or  by  incorporating  findings  in  the  judg- 
ment itself,  clearly  and  specifically  finding 
the  facts  upon  which  the  judgment  of  the 
court  is  based. 

In  the  case  of  People  ex  lel.  Field  v.  Tur- 
ner, 1  Cal.  152,  the  supreme  court  of  that 
state,  after  considering  this  question  quite 
fully  and  showing  the  reasons  why  such 
findings  should  be  made,  said:  "We  think 
it  follows  from  the  distinctions  above  con- 
sidered that  the  final  order  of  the  court  by 


which  a  party  is  adjudged  to  have  been 
guilty  of  a  contempt  should  always  show 
upon  its  face  the  facts  upon  which  the 
exercise  of  the  power'  is  based,  and  the  ad- 
judication made.  This  is  certainly  the 
genera],  if  not  the  uniform,  practice."  It 
is  true  in  that  case  that  there  was  abso- 
lutely no  findings  in  the  judgment,  but  wc 
think  that,  even  if  there  were  some  findings, 
unless  such  findings  were  sufficient  to  war- 
rant the  conclusion  of  the  court,  the  judg- 
ment could  not  stand;  and  it  must  be  con- 
ceded that  in  the  case  at  bar,  where  there 
were  no  findings,  either  to  the  eff'ect  that 
appellant  was  financially  able  to  obey  the 
order  of  the  court,  or  that  he  had  wilfully 
and  intentionally  rendered  himself  unable 
to  obey  such  order,  there  was  insufficient 
to  warrant  the  judgment.  It  is  true  that 
in  a  later  California  case — Ex  parte  Hen- 
shaw,  73  Cal.  486,  15  Pac.  110— the  court 
found  that  no  findings  of  the  court  were 
necessary,  and  distinguished  the  Turner 
Case;  but  an  examination  of  said  case  shows 
that  as  a  matter  of  fact  the  court  virtually 
made  complete  findings,  in  that  in  the  judg- 
ment the  court  referred  to  the  charges  pre- 
sented against  the  party  found  guilty  of 
contempt,  and  specifically  declared  that  the 
court  found  each  and  every  one  of  such 
allegations  to  be  true. 


contempt  by  the  court  upon  those  facts. 
Chief  Justice  Ruffin,  however,  used  the  fol- 
lowing language:  "It  befits  every  court 
which  has  a  proper  tenderness  for  the  rights 
of  the'  citizen  and  a  due  respect  to  its  own 
character,  to  state  the  facts  explicitly,  not 
suppressing  those  on  which  the  person  might 
be  entitled  to  be  discharged,  more  than  it 
would  insert  others  which  did  not  exist,  for 
the  sake  of  justifying  the  commitment.  A 
eourt  which  knows  its  duty,  and  is  not  con- 
scious of  violating  it,  will  ever  be  desirous  of 
putting  upon  the  record,  or  in  its  process, 
the  truth  of  the  case,  especially  as  thereby 
a  higher  court  nfay  be  able  to  enlarge  a  citi- 
zen illegally  committed  or  fined.  But  if  the 
commitment  or  fine  be  in  a  general  form  for 
a  contempt,  all  other  courts  are  bound  by 
it,  and  the  party  can  only  free  himself  by 
urging  the  contempt  before  the  court  that 
has  adjudged  it.V 

The  case  just  reviewed  was  cited  in  Easton 
V.  State,  39  Ala.  551,  87  Am.  Dec.  49,  in 
which  the  court  declared  it  to  be  well  set- 
tled that  a  judgment  or  sentence  of  con- 
tempt was  valid  without  any  recital  of  the 
conduct  or  facts  which  constituted  the  con- 
tempt, though  it  added  that  it  considered 
the  practice  of  inserting  such  facts  in  the 
judgment  far  more  patisfactory. 

In  Ex  parte  Chasti&n  (Ark.)  127  S.  W. 
973,  it  was  held  that,  while  the  court  below 
should  have  stated,  in  its  judgment  that 
the  defendant  was  guilty  of  a  direct  con- 
tempt, the  facts  cmstitutine  tlie  ofTeiiso, 
the  absence  of  such  statement  did  not  rbn- 
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der  the  judgment  void,  citing  Ex  parte 
Summers,  supra,  and  Ex  parte  Davles,  73 
Ark.  358,  84  S.  W.  633,  in  the  latter  of 
which,  though  the  court  declined  to  discuss 
the  question  whether  the  absence  of  a  find- 
ing of  facts  upon  which  the  judgment  of 
contempt  was  based  would  render  it  void, 
since  in  the  case  before  it  the  court  below 
did  make  such  finding,  it  was  declared  to  be 
highly  proper  that  the  judgment  should 
contain  such  finding. 

And  in  Ex  parte  Adams,  25  Miss.  883, 
59  Am.  Dec.  234,  in  which  the  contempt  al- 
leged consisted  in  the  refusal  to  answer 
questions  to  the  grand  jury,  the  court  said 
that  it  was  properly  held  that  a  judgment 
of  contempt  which  did  not  set  out  the  par* 
ticular  cause  upon  which  it  was  founded 
was  a  nullity,  but  that  the  more  recent 
cases  had  laid  down  the  rule  that  the  spe* 
cific  cause  need  not  be  set  out  in  the  judg- 
ment, and  that  the  judgment  would  be  suf- 
ficient if  it  expressed  on  its  face  that^  it 
was  for  contempt  generally. 

In  Coleman  v.  State,  121  Tenn.  ],  113  S. 
W.  1045,  in  which  the  contempt  charged  was 
an  indirect  one,  the  judgment  rendered  was 
thought  by  the  appellate  court  to  be  "too 
meager"  in  not  setting  out  fully  the  grounds 
upon  which  the  accused  was  found  guilty, 
but  a  correction  of  it  was  permitted  so  as 
to  set  out  the  facts  sufTicientlv. 

Whetlior  or  not  there  should  be  a  judg- 
ment tliat  the  party  was  in  cf>ntempt  before 
he  could  be  lawfully  committed  is  not  within 
the  scope  of  this  note.  J.  A.  C- 
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For  all  that  may  appear  from  the  records 
herein,  the  trial  court  punished  this  de- 
fendant without  finding  that  he  was  acting 
wilfully  or  contumaciously  in  not  obeying 
the  court's  order. 

The  judgment  of  the  Circuit  Court  pun- 
ishing the  appellant  for  contempt  is  re- 
versed^ 


SOUTH  DAKOTA   SUPREME  COURT. 

ARLINGTON  B.  MELODY,  Respt., 

V. 

GREAT    NORTHERN     RAILWAY     COM- 
PANY, Appt. 

(—  S.  D.  — ,  127  N.  W.  543.) 

Interstate       commerce  •—  tariffs  •—  effect 
on  shipper. 

1.  Persons  dealing  with  interstate  car- 
riers are  as  effectually  bound  b;  the  inter- 
state commerce  act  and  the  orders  of  the 
Commission  as  to  both  freight  and  passen- 
ger tariffs  as  is  the  carrier  himself. 

Same  •—  attempted     use    of    erroneous 
ticket. 

2.  A  passenger  who  accepts  from  a  car- 
rier's agent  a  ticket  for  interstate  passage 
at  a  through  rate  which,  under  the  rules 
of  the  Commission,  does  not  allow  stop- 
over privileges,  cannot  hold  the  carrier 
liable  in  damages  for  his  expulsion  from  the 
train  in  case  he  attempts  to  exercise  such 
privileges,  although  the  marks  necessary  to 
show-  the  limited  character  of  the  ticket 
are  not  placed  upon  it. 

'(June  15,  1910.) 

APPEAL  by  defendant  from  an  order  of 
the  Circuit  Court  for  Minnehaha  Coun- 
ty sustaining  a  demurrer  to  the  answer  in 
an  action  brought  to  recover  damages  for 
an  assault  alleged  to  have  been  made  by 
defendants  servants  upon  plaintiff.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Kote.  — -  Search  has  failed  to  disclose  any 
other  case  discussing  the  question  of  the 
right  of  a  railroad  passenger  to  ride  upon  a 
ticket  issued  in  violation  of  the  inter- 
state commerce  act  or  of  the  orders  of  the 
Intestate  Commerce  Commission.  The 
question  was  suggested  by  one  of  the  assign- 
ments of  error  in  Mexican  C.  R.  Co.  v. 
Goodman  (Tex.  Civ.  App.)  43  S.  W.  580, 
but  the  court  disposed  of  the  point  by  say- 
ing that  the  evidence  was  such  as  not  to 
require  a  new  trial  on  that  ground. 

As  to  the  effect  of  provisions  of  the  in- 
terstate commerce  act  against  rebates  upon 
contracts  for  the  carriage  of  poods  prescrib- 
ing rates  less  than  those  established  in  uc- 
cordance  with  the  act,  see  note  to  Armour 
Packing  Ca  v.  United  States,  14  L.R.A. 
(N.S.)  400. 
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Messrs.  W.  R.  Rcrr  and  C.  II.  Winsor, 

for  appellant:  , 

The  sclicdule  tariff  rates  absolutely  gov- 
ern. 

Gulf,  C.  &  S.  F.  R.  Co.  V.  Hefley,  168  U. 
S.  98,  39  L.  ed.  910,  15  Sup.  Ct.  Rep.  802; 
Texas  &  P.  R,  Co.  v.  Mugg,  202  U.  S.  242, 
v50  L.  ed.  1011,  26  Sup.  Ct.  Rep.  628;  South- 
lern  R.  Co.  v.   Harrison,   119  Ala.  539,  43 
^L.R.A.   385,  72   Am.   St.   Rep.   936,  24  So. 
552. 

Mr.  Ransom  Li.  Glbbs  for  respondent. 

Departure  from  tariff  in  the  sale  of  a 
ticket  constitutes  no  defense  to  an  action 
for  ejecting  a  passenger. 

Mexican  C.  R.  Co.  v.  Goodman  (Tex.  Civ. 
App.)   43  S.  W.  582. 

The  ticket  presented  by  plaintiff  had  not 
expired,  and  entitled  him  to  the  transporta- 
tion refused  by  defendant. 

6  Cyc.  Law  &  Proc.  pp.  557,  570,  671, 
573;  Hufford  v.  Grand  Rapids  &  I.  R,  Co. 
63  Mich.  118,  18  N.  W.  582;  Ward  v.  New 
York  C.  &  H.  R.  R.  Co.  56  Hun,  268,  30 
N.  Y.  S.  R.  604,  9  N.  Y.  Supp.  377. 

The  plaintiff  was  wrongfully  ejected 
from  the  defendant's  train  and  is  entitled 
to  the  damages  resulting  therefrom. 

Guy  V.  New  York,  O.  &  W.  R.   Co.  30 
Hun,  399;  Rown  v.  Christopher  &  T.  Street 
R.  Co.  34  Hun,  471 ;  Kleven  v.  Great  North 
ern  R.    Co.   70   Minn.   79,   72   N.   W.   828 
Krueger  v.  Chicago,  St.  P.  M.  &  O.  R.  Co 
68  Minn.  445,  64  Am.  St.  Rep.  487,  71  N 
W.  684;  Chamberlain  v.  Lake  Shore  &  M 
S.  R.  Co.  122  Mich.  477,  81  N.  W.  339. 

Smith,  J.,  delivered  the  opinion  of  the 
court ; 

This  is  an  appeal  from  an  order  of  the 
circuit  court  of  Minnehaha  county,  sus- 
taining a  demurrer  to  the  defendant's  an- 
swer. The  complaint  sets  forth  a  cause 
of  action  for  the  recovery  of  damages  for 
an  assault  claimed  to  have 'been  committed 
upon  the  plaintiff  by  the  conductor  and 
train  men  of  the  defendant  railway  corpora- 
tion on  the  7th  of  March,  1908.  It  is  al- 
leged that  on  the  6th  day  of  March,  1908, 
the  plaintiff  purchased  a  railway  ticket  at 
the  town  of  Loster,  in  the  state  of  Iowa, 
for  transportation  to  Sioux  Falls,  South 
Dakota,  by  way  of  Garretson,  and  paid 
therefor  the  sum  of  75  cents;  that  on  said 
day  the  plaintiff  traveled  on  defendant's 
train  on  said  ticket  from  Lester,  Iowa,  to 
Garretson,  South  Dakota;  that  on  the  7th 
day  of  March,  1908,  the  defendant  received 
the  plaintiff  as  a  passenger  upon  its  train 
at  Garretson,  South  Dakota,  to  be  carried 
to  Sioux  Falls,  South  Dakota,  and  that  he 
presented  the  ticket  above  mentioned  to 
the  defendant's  conductor  in  charge  of  said 
train,  who  refused  to  accept  the  same,  and 
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demanded  fare  from  lliis  plaintiff  from  Car- 
retsou  to  Sioux  Falls;  that  the  said  plain- 
tiff refused  to  pay  said  fare,  wlicreupon  the 
conductor  and  the  employees  of  the  de- 
fendant wilfully,  maliciously,  and  violently 
ejected  the  plaintiff  from  the  train,  where- 
by the  said  plaintiff  was  greatly  injured, 
wounded,  and  suffered  exposure  and  griev- 
ous mental  suffering,  alleging  damages. 

The  defendant  in  its  answer  admits  the 
foregoing  allegations  of  the  complaint,  ex- 
cept as  to  injury,  and  sets  forth  the  terms 
and    conditions    of    the    ticket   in    part    as 
follows:      "Great   Northern   Railway   Line. 
Good  for  one  first-class  passage  from  Lester 
to  Sioux  Falls.     Tliis  ticket  is  not  trans- 
ferable and  will  not  be  honored  for  passage 
if  presented  by  another  than  the  original 
purchaser,  whose  signature  appears  hereon. 
Any   alteration   or    erasure  on    this   ticket 
makes  it  void,  and  it  will  be  taken  up  by 
conductor    or    exchanger.      It   will    not   be 
honored  for  passage  after  date  punched  in 
margin.    If  closely  limited  no  stop-over  will 
be  allowed,  if  limited  to  thirty  days  from 
date  of  issue,  stop-overs  will  be  allowed  un- 
der usual   rules,   upon   application   to  con- 
ductor.*'    The  defendant  alleges  that  this 
ticket  was  not  limited  to  thirty  days  from 
date  of  issue;  that  the  conductor  in  charge 
of  the  train  refused  to  accept  the  ticket, 
and    demanded    fare    from    Garretson    to 
Sioux  Falls,  South  Dakota,  which  demand 
plaintiff  refused,  whereupon  the  conductor 
ejected  him  from  the  train  at  the  station 
of  Corson,  using  no  more  force  than  was 
1-easonably  necessary;  that  the  defendant  in 
receiving  said  ticket  for  transportation  be- 
tween Lester  and  Garretson  on  the  6th  day 
of    March,    1908,   accepted    it    as    and    for 
part  of  a  continuous  passage  from  Lester 
to  Sioux  Falls,  and  not  otherwise;  that  it 
was  necessary  for   the  plaintiff  to  change 
cars   at  Garretson;    that  the  plaintiff  ar- 
rived   at    Garretson    on    the    6th    day    of 
March,    and    that   the    defendant's   regular 
train  left  Garretson  for  Sioux  Falls  on  said 
day,  after  the  arrival  of  the  train  on  which 
plaintiff  traveled  from  Lester  to  Garretson, 
and    plaintiff    could    have    continued    his 
passage  from  Garretson  to  Sioux  Falls  on 
the  same  day;  that  the  distance  from  Lester 
to  Garretson  over  the  defendant's  railway 
line  is  23.6  miles,  and  from  Garretson  to 
Sioux  Falls  is  18.2  miles;   that  the  ticket 
for  continuous  passage  between  Lester  and 
Sioux  Falls  was  sold  under  and  in  accord- 
ance with  Local  Passenger  Tariff  No.  192, 
which  tariff  was  duly  posted  and  published 
in  the  stations  and  depots  of  defendant  and 
duly    filed    with   the    Interstate    Commerce 
Commission  and  went  into  effect  on  August 
1,  1907,  by  authority  of  th«  Interstate  Com- 
merce Commission  Order  No.  2184;  that  by 
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said   tariff  schedule  the    fare   from   I*estcr 
to  Sioux  Falls  for  continuous  passage,  and 
not    otherwise,    over    the    defendant's   rail- 
way, is  75  cents;   that  said  tariff  schedule 
provides  as  follows:     "Tickets  will  be  lim- 
ited  to   continuous   passage.     Journeys   to 
commence  on  the  day  of  sale.     Stop-overs 
will  not  be  allowed.     Exception:     One-way 
tickets   between   points   300   miles  or   over 
apart  may  be  limited  to  thirty  days  from 
date   of   sale   and,   when   so    limited,   stop- 
overs will  be  allowed  at  all  points  within 
limits;"    that    said    pjissenger    tariff    fixes 
the  local  fare  between  lister  and  Garret- 
son   at   60   cents,    and    the    local    fare   be- 
tween   Garretson    and    Sioux    Falls    at    65 
cents.     Defendant  further  alleges  that  the 
plaintiff  was  not  a  passenger  in  continu- 
ous passage  from  Lester  to  Sioux  Falls,  he 
having  stopped  over  at  Garretson,  but  was 
a  passenger  from  Garretson  to  Sioux  Falls 
as'  a  complete  trip,  and  that  the  plaintiff 
refused  to  comply  with  the  passenger  tariff 
schedule  as  above  set  forth,  by  refusing  to 
pay  his  fare  according  thereto,  from  Gar- 
retson to  Sioux  Falls.     The  original  ticket 
is  made  a  part  of  these  pleadings,  and  dis- 
closes   the    fact    that   the    ticket    agent   of 
defendant  at  Lester  neglected  to  punch  the 
ticket   as   required   by   the   recitals   on    its 
face,  so  as  to  indicate  the  limitation  to  a 
continuous   trip   required   by   the   order   of 
the  Interstate   Commerce   Commission   per- 
mitting the  lower  charge  for  the  transpor- 
tation.    On  the  face  of  the  ticket  appears 
the  following:     "I  agree  to  the  above  con- 
ditions   ,  Purchaser;"  but  this  agree- 
ment  was    not    signed    by   the    purchaser, 
llie   plaintiff   demurred   to  the   answer  on 
the   ground   that   the   facts   stated   do   not 
constitute  a  defense,  which   demurrer  was 
sustained  by  the  trial  court,   and  the  ap- 
pellant assigns  this  ruling  as  error. 

The  record  discloses  that  the  agent  of  de- 
fendant at  Lester,  Iowa,  either  intention- 
ally or  inadvertently  sold  the  plaintiff  an 
unlimited  ticket  or  contract  for  transpor- 
tation from  Lester,  Iowa,  to  Sioux  Falls, 
South  Dakota,  for  the  sum  of  75  cents. 
This  transaction,  whether  entered  into  by 
the  agent  and  purchaser  intentionally  or 
inadvertently,  was  a  violation  of  the  order 
of  the  Interstate  Commerce  Commission. 
It  is  admitted  by  the  record  that  the  order 
of  the  Commission  contained  the  require- 
ment that  tickets  sold  at  this  special  rate 
must  be  for  continuous  passage,  and  that 
stop-overs  could  not  be  allowed,  and  that 
the  order  had  been  regularly  filed,  and 
posted  in  the  station  of  defendant  at  Les' 
ter,  Iowa.  There  can  be  no  doubt,  we 
think,  under  the  construction  given  the 
interstate  commerce  act  (act  Feb.  4,  18^7, 
chap.  104,  24  Stat,  at  L.  379,  U.  S.  Comp. 
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Stat.  1901, .p,  3154)  by  the  Federal  cmirt.S 
that  every  person  dealing  with  an  inter- 
state carrier  is  as  effectually  bound  by 
the  law  and  the  orders  of  tlie  Commission, 
as  to  both  freight  and  passenger  tariffs,  as 
is  the  carrier  himself.  To  hold  that  either 
party  under  any  conditions  may  be  es- 
topped from  asserting  the  illegality  and  in- 
validity of  a  contract  made  in  violation 
of  the  interstate  law  and  the  orders  of  the 
Commission  would  afford  an  easy  means 
for  its  evasion,  and  might  result  in  its 
practical  annulment. 

Plaintiff  can  recover  damages  only  for 
a  refusal  of  defendant's  conductor  to  com- 
ply with  a  valid  contract  to  transport  him 
from  Lester,  Iowa,  to  Sioux  Falls,  South 
Dakota.  Section  545  of  the  Civil  Code 
provides:  "If  any  passenger  shall  refuse 
to  pay  his  fare  it  shall  be  lawful  for  the 
conductor  of  the  train  and  the  servants  of 
the  corporation  to  put  him  and  his  baggage 
out  of  the  cars  in  the  manner  prescribed 
in  §  1693."  In  the  absence  of  any  special 
regulations  legal  payment  of  fare  may  be 
made  either  to  the  conductor  personally,  or 
to  the  agent  of  the  company.  Upon  pay- 
ment of  the  fare  to  either,  a  contract  arises 
creating  a  duty  toward  the  passenger;  and 
his  ejection  thereafter  becomes  a  wrongful 
trespass,  and  entitles  him  to  compensation 
for  the  injury.  Upon  payment  of  the  nec- 
essary fare  to  the  agent  of  the  company, 
the  passenger  received  a  ticket  which,  to 
the  conductor,  is  the  only  evidence  of  the 
contract;  which  contract  is  required  to  be 
made  in  strict  conformity  with  the  order 
of  the  Commission,  under  heavy  penalties. 
To  say  that  a  conductor  is  bound  to  accept 
a  ticket  issued  in  violation  of  the  order  of 
the  Commission  would  seem  to  be  an  anom- 
aly, and  to  permit  the  passenger  who  was 
a  party  to  the  same  violation  of  law,  to 
insist  upon  a  right  to  ride  upon  a  void  and 
unlawful  ticket,  or  to  recover  damages 
for  a  wrongful  ejection,  would  be  a  still 
greater  one. 

The  ticket  was  for  interstate  passage  be- 
tween points  less  than  300  miles  apart,  was 
wholly  unlimited,  and  therefore  in  plain 
violation  of  the  filed  and  posted  schedules 
and  the  order  of  the  Commission.  Sup- 
pose, instead  of  a  ticket,  the  defendant,  in 
violation  of  the  statute,  had  furnished 
plaintiff  a  pass,  and  the  conductor,  know- 
ing it  to  Ue  unlawful,  had  refused  to  honor 
it,  and,  on  plaintiff's  insisting  on  his  right 
to  ride  and  refusal  to  pay  fare,  had  ejected 
him  from  the  train,  would  it  be  possible 
for  him  to  recover  damages  for  such  an 
ejjction?  We  think  not.  The  issuance  of 
an  unlawful  pass  is  no  different  in  prin- 
ciple from  the  issuance  of  an  unlawful 
ticket.  Nor  do  we  see  any  reason  why  the 
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tcrniR  nnd  conditions  and  rates  upon  which 
a  passenger  may  contract  for  his  own 
transportation  under  the  order  of  the  Com- 
mission duly  filed  and  posted  are  not  bind- 
ing upon  him  as  upon  the  shipper  of 
freight.  The  same  law  requires  the  post- 
ing and  filing  of  both  the  passenger  and 
freight  schedules,  and  in  the  same  manner. 
Such  schedules  are  intended  for  the  in- 
spection, information,  and  advantage  of 
the  public.  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Hefley,  158  U.  S.  101,  39  L.  ed.  911,  15 
Sup.  Ct.  Rep.  802.  And  the  Commission 
have  authority  to  determine  and  prescribe 
the  form  in  which  schedules  required  to  be 
kept  open  for  public  inspection  shall  be 
prepared  and  arranged.  Interstate  Com- 
merce Commission  v.  Cincinnati,  N.  O.  & 
T.  P.  R.  Co.  167  U.  S.  479,  42  L.  ed.  243, 
17  Sup.  Ct.  Rep.  896.  It  is  held  by  the 
Federal  courts  that  a  shipper  is  presumed 
to  know  the  schedule  rates  and  the  neces- 
sity of  compliance  therewith,  regardless  of 
the  terms  of  the  contract,  and  the  same 
presumption  must,  we  think,  necessarily 
apply  to  passenger  tariff  rates.  Gulf,  C. 
&  S.  F.  R.  Co.  V.  Hefley,  158  U.  S.  98, 
39  L.  ed.  910,  15  Sup.  Ct.  Rep.  802;  South- 
ern R.  Co.  V.  Harrison,  119  Ala.  639,  43 
L.R.A.  385,  72  Am.  St.  Rep.  936,  24  So. 
552;  Mobile  &  O.  R.  Co.  v.  Dismukes,  94 
Ala.  131,  17  L.R.A.  113,  4  Inters.  Com.  Rep. 
200,  10  So.  289;  Gerber  v.  Wabash  R.  Co. 
63  Mo.  App.  145;  Church  v.  Minneapolis  & 
St.  L.  R.  Co.  14  S.  D.  443,  85  N.  W.  1001. 
The  unlawful  act  of  the  carrier  in  fixing  a 
lower  rate  by  contract  will  not  prevent  re- 
covery of  the  higher  schedule  rate.  Mis- 
souri, K.  &  T.  R.  Co.  V.  Trinity  County 
Lumber  Co.  1  Tex.  Civ.  App.  653,  21  S. 
W.  200.  It  is  also  held  that  a  contract 
for  less  than  schedule  rates,  induced  by 
mistake,  is  unlawful  and  cannot  be  en- 
forced. Houston  &  T.  C.  R.  Co.  v.  Dumas 
(Tex.  Civ.  App.)  43  S.  W.  609. 

It  must  be  borne  in  mind  that  plaintiff  is 
here  insisting  that  as  to  him  this  contract 
is  binding  and  effective,  notwithstanding 
it  is  by  its  terms  unlimited  as  to  both 
time  and  stop-over  privileges;  and  is  in 
clear  violation  of  the  order  of  the  Commis- 
sion. He  plants  his  action  squarely  upon 
the  very  language  and  terms  of  the  con- 
tract. He  insists  that  the  carrier,  wheth- 
er intentionally  or  inadvertently,  has  fur- 
nished him  a  contract  which,  though  in 
terms  in  violation  of  the  order  of  the  Com- 
mission, entitled  him  to  be  transported 
according  to  the  very  terms  of  the  con- 
tract itself.  Such  a  contention  could  be 
only  maintained  upon  the  theory  that  the 
carrier  may  be  estopped  by  the  act  of  its 
agent  from  repudiating  the  unlawful  con- 
tract to  plaintiff's  detriment.     But  the  act 
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of  the  agent  upon  which  plaint!  IT  must 
found  his  right  was  in  itself  illegal  and 
voidj  and  no  doctrine  of  the  law  is  more 
firmly  established  than  that  an  estoppel 
cannot  be  founded  upon  an  illegal  act. 
Uhlig  V.  Garrison,  2  Dak.  71,  2  N.  W.  253. 

In  Mayes  y.  Cherokee  Strip  Live  Stock 
Abso.  58  Kan.  712,  51  Pac.  215,  the  court 
citing  with  approval  Uhlig  v.  Garrison, 
supra,  says:  **The  controversy  arisen  here 
directly  between  the  parties  to  the  illegal 
contract,  and  the  plaintiff  seeks  a  recDvery 
through  and  under  that  contract.  The 
parties  voluntarily  entered  into  the  con- 
tract, and  they  must  be  held  to  have  had 
knowledge  that  in  doing  so  they  were  vio- 
lating the  law." 

"The  estoppel  claimed  by  complainant  in 
this  case,  if  the  facts  were  proved  as 
claimed,  could  not  have  the  effect  sought  to 
be  attributed  in  this  case.  Public  policy 
will  not  allow  the  doctrine  of  estoppel  to 
come  in  and  aid  in  validating  an  unex- 
ecuted contract  which  it  holds  to  be  void." 
Robinson  v.  Patterson,  71  Mich.  141,  39 
N.  W.  21. 

'^But  it  is  insisted  such  a  contract  may 
be  relied  on  as  an  estoppel,  and  a  recovery 
therefor  had.  We  do  not  believe  this  is 
correct,  and  are  unwilling  to  hold  that  a 
contract  void  as  being  against  public  policy 
has  any  vitality  whatever.  It  matters  not 
how  it  may  be  pleaded,  a  substantial  right 
cannot  be  enforced  thereunder.  That 
which  cannot  be  recovered  in  an  action  on 
the  contract  should  not  be  permitted  to  be 
done  by  indirection."  Langan  v.  Sankey, 
65  Iowa,  52,  7  N.  W.  393. 

"Courts  will  not  aid  a  person  whose 
cause  of  action,  either  upon  his  own  show- 
ing or  otherwise,  appears  to  arise  ex  turpi 
causa,  or  from  the  transgression  of  posi- 
tive law.  They  do  not  adopt  this  policy 
for  the  purpose  of  protecting  a  defendant, 
but  from  a  determination  not  to  assist 
such  a  plaintiff."  Den  ex  dem.  Wooden  v. 
Shotwell,  24  N.  J.  L.  789. 

Consequently,  the  doctrine  of  estoppel 
cannot  be  applied  to  give  validity  to  what 
would  be  an  illegal  act,  or  to  prevent  the 
company  from  setting  up,  in  answer  to  a 
claim  to  such  stock,  that  the  same  is  void, 
as  being  issued  in  excess  of  the  capital. 
.  .  .  By  this  I  mean  that  no  one  can  be 
estopped  from  refusing  to  do  an  illegal 
act;  but  that  an  estoppel  can  only  operate 
in  favor  of  a  party  injured,  where  there 
is  no  provision  of  law  forbidding  the  party 
against  whom  the  estoppel  is  to  operate 
from  doing  the  act  which  is  sought  to  be 
carried  out  through  its  operation."  New 
York  &  N.  H.  R.  Co.  v.  Schuyler,  38  Barb. 
637. 

We  have  considered  only  the  theory  upon 
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which  plaintiff  appears  to  have  founded  his 
action.  By  stipulation  the  original  ticket 
was  made  a  part  of  the  answer,  and  on  its 
face  discloses  that  it  is  wholly  unlimited 
either  as  to  time  or  stop-over  privileges. 
Apparently  the  answer  originally  intended 
to  treat  the  ticket  as  though  it  were  one 
properly  limited  by  punching,  for  continu- 
ous passage  without  stop-over  privilege,  in 
accordance  with  the  order  of  the  Commis- 
sion. The  answer  does  not  allege  that  the 
ticket  was  issued  by  mistake  or  inadvert- 
ence of  defendant's  agent.  In  this  state  of 
the  pleadings  the  only  question  before  us 
for  determination  is  the  single  proposition 
whether  the  specific  contract  disclosed  by 
the  ticket  itself,  concededly  in  violation  of 
the  orders  of  the  Interstate  Commerce 
Commission  duly  filed  and  published,  must 
be  accepted  by  the  conductor  of  a  train 
as  a  valid  and  legal  contract  or  ticket. 
There  is  no  allegation  in  the  complaint 
that  the  plaintiff  was  in  any  way  deceived 
or  misled  by  the  defendant's  agent,  or  was 
not  aware  of  tne  illegality  of  the  contract 
or  the  orders  of  the  Commission,  though 
we  do  not  mean  to  infer  that  such  facts 
might  be  material  if  pleaded.  We  refer 
to  them  only  to  make  clear  what  appears 
to  us  to  be  plaintiff's  only  contention,  viz., 
that  he  had  an  absolute  right  to  be  carried 
as  a  passenger  upon  a  ticket  issued  to  him 
by  the  carrier  in  violation  of  the  terms 
and  conditions  contained  in  the  orders  of 
the  Commission.  We  do  not  believe  such 
a  contention  can  be  sustained. 

The  order  sustaining  the  demurrer  to  the 
answer   is   reversed. 
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V. 

lOLA  THURLOW. 

\l02  C.  C.  A.  128,  178  Fed.  894.) 

Carrier  —  shipper  —  right  to  sleep  in 
car. 

An  immigrant  required  to  accompany 
his  stock  and  household  goods  for  the  pur- 
pose of  caring  for  them  is  not  entitled  to 
the  rights  of  a  passenger,  where,  after  his 
car  reaches  destination,  and  his  stock  has 

Note, -^  Right  of  drover  or  stockman 
who  tises  car  after  destination  is 
reached. 

In  Chicago,  R.  I.  &  P.  R.  Co.  v.  Thub- 
Low,  not  only  had  plaintiff's  car  reached 
its  destination,  but  his  stock  had  been  un- 
loaded; and  while  no  other  case  has  been 
found  involvinjj  the  rights  of  a  drover  or 
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been  unloadocl,  he  attempts  to  use  tlie  car 
for  sleeping  purposes  until  his  goods  can 
be  removed  from  it,  where  the  goods  can  be 
fully  protected  in  the  car,  and  there  are 
hotel  accommodations  near  by. 

(April  27,  1910.) 

ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Kansas  to 
review  a  judgment  in  plaintiffs  favor-  in 
an  action  brought  to  recover  damages  for 
the  death  of  plaintiff's  husband,  which  was 
alleged  to  have  been  caused  by  defendant's 
negligence.     Reversed. 

The  facts  are  stated  in  the  opinion. 


Argued  before  Sanborn,  Circuit  Judge, 
and  Riner  and  Wm.  H.  Munger,  District 
Judges. 

Mr.  M.  A.  liow,  with  Mr.  Paul  E. 
Walker,  for  plaintiff  in  error. 

Mr.  J.  T.  Liafrerty,  with  Mr.  W.  P. 
Hackney,  for  defendant  in  error. 

Riner,  District  Judge,  delivered  the  opin- 
ion of  the  court: 

Til  is  w^as  an  action  brought  by  the  defend- 
ant in  error,  hereafter  called  the  plaintiff, 
against  the  plaintiff  in  error,  hereafter 
called  the  defendant,  to  recover  dam- 
ages    for     the     death     of     her     husband. 


stockman  in  a  car  after  his  stock  has  been 
unloaded,  the  decision  in  this  case  seems  to 
be  in  accord  with  the  general  principles  as 
to  the  termination  of  a  passenger's  relation 
as  such  upon  reaching  his  destination,  for 
which  see  notes  in  2  L.R.A.  (N.S.)  873,  and 
20  L.R.A.{N.S.)   1019.  * 

In  Orcutt  V.  Northern  P.  R.  Co.  45  Minn. 
308,  47  N.  W.  1068,  a  car  containing  plain- 
tiff's horse  and  some  furniture  and  other 
property  had  been  transported,  by  the  de- 
fendant under  a  contract  requiring  plain- 
tiff to  attend  and  care  for  the  stock,  and 
arrived  at  its  destination  about  2  a.  m., 
whereupon  plaintiff  left  it  for  a  few  min- 
utes, and  after  it  had  been  placed  on  a  side 
track,  returned  to  it  and  lay  down,  and 
was  later  injured  by  a  freight  engine  run- 
ning into  it.  In  this  case  it  was  assumed 
that,  on  the  arrival  of  the  car  at  its  desti- 
nation, and  after  a  reasonable  opportunity 
to  leave  it,  and  the  plaintiff  having  left  it, 
the  relation  of  carrier  and  passenger  had 
ceased.  "But  the  duty  of  care  did  not  neces- 
sarily depend  on  the  continuance  of  that 
relation,  although  the  degree  of  care  might 
be  modified  by  a  change  in  the  relation. 
The  duty  of  care,  and  the  liability  for  in- 
jury caused  by  want  of  it,  depended  on 
plaintiff  being  rightfully  in  the  car,  and  not 
on  the  relation  in  which  he  was  there, 
though  a  higher  degree  of  care  was  due  if 
he  was  a  passenger  than  if  he  was  not." 
And  it  was  held  that  it  was  a  question  for 
the  jury  whether,  in  view  of  the  liability  of 
horses,  when  in  cars,  to  be  frightened,  and 
when  frightened,  to  break  their  fastenings, 
and  injure  themselves,  it  was  prudent  at- 
tention to  return  and  remain  in  the  car; 
and  that,  if  prudent  attention  rendered  it 
proper  for  plaintiff  to  be  there,  he  was 
rightfully  there,  and  the  defendant  owed 
him  a  dutv  of  care  to  avoid  injuring  him. 

In  Hardin  v.  Ft.  Worth  &  D.  C.  R.  Co. 
33  Tex.  Civ.  App.  448,' 77  8.  W.  431,  where 
plaintiff  was  required  by  his  contract  with 
defendant  for  the  shipment  of  certain  house- 
hold goods  and  stock,  to  ride  in  the  car  and 
look  after  and  care  for  the  property,  and 
the  car  reached  the  station  of  its  destina- 
tion too  late  in  the  afternoon  to  be  un- 
loaded, and  was  left  on  a  side  track  until 
the  following  morning,  when  it  was  to  be 
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taken  to  a  place  where  it  could  be  unloaded, 
plaintiff  left  the  car  and  slept  on  the  depot 
platform  until  daylight,  when  it  began  to 
rain,  and  he  went  into  the  car,  and  later, 
while  yet  in  the  car,  "fixing  to  feed"  the 
stock,  was  injured  by  reason  of  a  violent 
coupling  made  by  the  train  crew  with  that 
car.  Here  the  court  said:  "Naturally  there 
are  risks  assumed  by  the  passenger  when  ho 
accepts  passage  on  a  freight  train  that 
would  not  be  incident  to  travel  upon  a  pas- 
senger train,  but  this  does  not  lessen  the 
degree  of  care  to  be  exercised  by  the  carrier 
in  the  operation  of  such  freight  train.  It 
follows  from  what  we  have  said  that  we 
are  of  opinion  the  evidence  was  not  such  as 
to  authorize  the  trial  court  to  assume  in 
his  charge  that  the  appellant  had  ceased  to 
be  a  passenerer.  and  that  he  should  at  least 
have  submitted  that  question  to  the  jury, 
as  requested."  And  further:  "We  think  it 
was  in  the  minds  of  the  parties  to  the  con- 
tract that  appellant  should  remain  in  and 
about  the  car  until  it  was  delivered  at  the 
usual  stopping  place  in  Henrietta,  and  a 
reasonable  time  for  unloading  allowed." 

On  a  second  trial,  the  court,  in  his  charge, 
treated  plaintiff  as  a  passenger,  and  the  ap- 
pellate court  held,  in  41  Tex.  Civ.  App.  19, 
90  S.  W.  679,  that,  under  the  facts  shown, 
this  was  not  error.  But  the  judgment  was 
again  reversed  "because  the  charge  was  on 
the  weight  of  the  evidence,"  in  that,  as 
plaintiff  was  only  a  qualified  passenger, 
being  on  a  freight  train,  and  carried  along 
for  the  purpose  of  caring  for  his  stock,  it 
was  a  question  of  fact  which  should  have 
been  submitted  to  the  jury  "whether  very 
cautious  and  prudent  persons,  operating  a 
train  under  the  circumstances  attending  the 
injury  in  question,  would  have  used  the 
utmost  care  to  discover  the  presence  of 
Hardin  in  the  car,  at  the  time  of  the  coup- 
ling," either  "fixing  to  feed"  the  stock  at 
that  particular  time,  when  the  return  of 
the  engine  should  have  been  expected,  and 
he  had  obligated  himself  not  to  be  in  the 
car  while  switching  was  being  done  at  sta- 
tions, or  for  the  purpose  of  riding  to  the 
end  of  the  journey  with  the  stock  at  a  time 
when,  obviously,  the  car  could  not  be  moved 
for  want  of  an  engine.  A.  G  W» 
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which  she  alleges  in  her  petition  was 
caused  by  the  negligence  of  the  defendant. 
The  record  discloses  the  following  facts: 

On  February  28,  1908,  W.  C.  Thurlow, 
the  husband  of  the  plaintiff,  loaded  a  car 
at  Oxford,  Kansas,  with  household  goods, 
farming  implements,  wearing  apparel,  bed- 
ding, four  horses,  and  a  wagon,  for  the  pur- 
pose of  shipping  them  to  Calhan,  Colorado, 
near  which  place  he  had  taken  up  a  home- 
stead. The  car  was  hauled  from  Oxford  to 
Wellington,  Kansas,  by  the  Atchison,  To- 
peka,  &  Santa  F6  Railway  Company,  and 
there  delivered  to  the  defendant  for  trans- 
portation to  Calhan. 

The  defendant  had  two  rates  in  force  be- 
tween Wellington  and  Calhan  for  shipments 
of  this  character.  When  the  higher  of  the 
two  rates  was  paid,  the  railway  company 
took  full  charge  of  the  car,  and  became  re- 
oponsible  for  its  safe  and  prompt  delivery. 
The  lesser  of  the  two  rates  limited  the  lia- 
bility of  the  defendant,  and  if  accepted  by 
the  shipper,  he  was  required  to  sign  a  con- 
tract whereby  he  was  permitted  to  ride  in 
the  caboose  attached  to  the  train  in  which 
his  car  was  being  transported,  for  tlie  pur- 
pose of  caring  for  his  stock.  By  the  con- 
tract he  also  released  the  defendant  from 
the  duty  of  caring  for  the  stock,  and  from 
liability  for  damages  or  injury  resulting 
from  certain  causes  therein  speciiied,  un- 
less shown  to  be  directly  caused  by  the  neg- 
ligence of  the  defendant.  Tlie  contract  also 
contained  a  release,  which  the  shipper,  if 
he  desired  to  accompany  his  stock,  was  re- 
quired to  sign,  exempting  the  defendant 
from  liability  for  injury  to  himself  while 
he  was  accompanying  the  shipment.  These 
two  rates  were  shown  in  the  tariffs  filed 
with  the  Interstate  Commerce  Commission, 
and  were  open  to  inspection  by  the  public 
at  the  station  at  Wellington. 

It  was  entirely  optional  with  Thurlow 
as  to  which  rate  he  would  accept.  He  chose 
the  lower  of  the  two  rates,  signed  the  con- 
tract and  release,  and  rode  from  Welling- 
ton, Kansas,  to  Calhan,  Colorado,  on  the 
same  train  in  which  his  car  was  transport- 
ed. The  train  of  which  Tliurlow's  car  was 
c  part  reached  Calhan  on  the  evening  of 
March  3d  about  7  o'clock,  and  his  car  wns 
placed  on  what  is  designated  in  the  .record 
as  the  "passing  track,"  where  the  unload- 
ing chute  for  the  purpo-^e  of  unloading  live 
stock  was  located.  After  this  was  done, 
he  paid  the  freight  to  the  agcMit  at  Cal- 
han, and  the  car  was  delivered  into  his  pos- 
session. Later  in  the  evening  another  emi- 
grant car  was  placed  on  the  passing  track, 
the  two  were  coupled  together,  and  Tliur- 
low's car  was  placed  opposite  the  unload- 
ing chute.  Assisted  by  Munyan,  the  man 
in  charge  of  the  other  car,  Thurlow's  horses 
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were  unloaded  and  placed  in  the  stock  yards 
and  cared  for  for  the  night.  After  that 
had  been  done,  Munyan,  and  Thurlow  re- 
leased the  brakes  on  Thurlow's  car,  ran  it 
down  the  track  for  a  distance  of  about  200 
feet  from  the  un^oading  chute  to  a  high- 
way crossing,  whe/e  Thurlow  stopped  it  by 
setting  the  brakes.  Thereafter,  and  about 
10  o'clock,  the  nig*it  operator,  at  Munyan*s 
request,  assisted  in  releasing  the  brakes  on 
Munyan's  car  and  pushing  the  car  to  the 
chute,  where  his  ilve  stock  was  also  un- 
loaded. 

After  the  horses  had  been  unloaded,  Mun- 
yan and  Thurlow  built  a  fire,  and  prepared 
and  ate  their  supper.  About  12:30  on  the 
morning  of  the  4th,  Thurlow  went  to  his 
car  for  the  purpose  of  going  to  bed.  Mun- 
yan requested  Thurlow  to  go  with  him  to 
the  hotel,  where  he  (Munyan)  offered  to 
procure  rooms  for  them.  Thurlow  refused 
to  do  so,  although  the  door  of  his  car  was 
protected  by  a  padlock.  The  fact* that  Thur- 
low intended  to,  or  did,  sleep  in  his  car,  was 
not  known  to  the  agent  or  any  person  con- 
nected with  the  defendant.  In  some  man- 
ner during  the  night,  though  for  what  rea- 
son or  how  the  record  does  not  disclose, 
Thurlow's  car  escaped  and  ran  out  on  tlie 
main  line,  where  it  collided  with  a  train, 
and  Thurlow  was  killed. 

The  petition  charges  that  the  defendant 
was  negligent  in  failing  to  set  the  brakes 
on  the  car  when  it  was  left  at  Calhan,  and 
failing  to  place  the  derail  provided  for  that 
purpose,  BO  that  the  car  could  not  escape 
onto  the  main  line,  and  in  failing  to  cap- 
ture the  car  after  it  had  escaped  from 
the  passing  track,  and  before  it  collided 
with  the  train.  The  passing  track  at 
Calhan,  from  near  the  point  where  Thur- 
low's car  was  located,  descends  rapidly 
towards  the  cast,  and  a  derail  switch 
was  installed  for  the  purpose  of  protect- 
ing trains  on  the  main  line,  and  was 
so  located  that,  if  a  car  got  beyond  con- 
trol while  on  the  passing  track,  the  de- 
rail, if  in  position,  would  wreck  it  and  turn 
it  down  an  embankment.  Tlie  derail  switch 
consisted  of  a  movable  bar,  which  was  laid 
on  the  top  of  the  rail,  and  placed  in  posi- 
tion to  derail  cars.  The  bar  was  fastened 
by  means  of  hinges  to  three  pedestals, 
wliich  were  spiked  to  the  ties  between  the 
rails. 

At  the  trial  of  the  case,  the  court  with- 
drew from  the  consideration  of  the  jury  all 
allegations  of  negligence,  except  the  alle- 
gation respecting  the  position  of  the  derail 
switch.  The  evidence  tended  -to  show  that 
when  the  section  crew  quit  work  on  the 
evening  of  March  3d,  the  derail  was  in  prop- 
er condition  in  every  respect,  and  that  when 
it  was  last  used  by  anyone  connected  with 
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the  defendant,  it  was  placed  in  position  so 
that  it  would  derail  cars.  Upon  examina- 
tion the  morning  following  the  accident, 
it  was  found  that  the  derail  had  been 
turned  over  and  laid  between  the  rails  iji 
such  a  position  that  the  passing  track  could 
be  used  without  hindrance.  Tlie  west  pedes- 
tal of  tho  derail  switch  Itad  been  broken;  | 
but  the  evidence  shows  that,  notwithstand-  { 
ing  that  fact,  it  could  be  used.  The  only 
evidence  offered  by  the  plaintiff  in  respect 
to  the  derail  switch  was  a  telegram  sent 
by  Dickey,  the  conductor  of  the  train  which 
brought  the  Miuiyan  car  to  Calhan,  which 
read  as  follows: 

Calhan,  3-3,  2-97.  Kun  over  derail  east 
end  Calhan  passing  track.  Derail  is  brok- 
en, but  can  be  used.  Dickey 

The  brakeman,  one  of  the  members  of  the 
crew  of  this  train,  testified  that  after  his 
train  left 'the  passing  track  at  Calhan,  he 
placed  the  derail  in  proper  position  to  de- 
rail any  car  that  might  become  unmanage- 
able. The  night  operator  testified  that  he 
cautioned  both  Munyan  and  Thurlow  to  be 
very  careful  with  their  cars  while  on  the 
passing  track,  and  called  their  especial 
attention  to  the  heavy  grade  and  the  dan- 
ger of  attempting  to  move  the  cars.  At 
the  conclusion  of  the  evidence,  the  defendant 
requested  the  court  to  direct  a  verdict  in 
its  favor,  which  request  was  overruled,  and 
an  exception  taken. 

The  court  by  its  instructions  took  away 
from  the  jury  the  question  whether  the  de- 
ceased was  a  licensee,  on  the  ground  that 
there  was  no  evidence  in  the  case  which 
tended  to  show  that  he  was  such  licensee,  or 
on  which  recovery  could  be  had  if  he  was 
a  licensee,  but  instructed  that  if  the  jury 
believed  the  deceased  did  not  intend  to  ter- 
minate his  relation  of  passenger  with  the 
defendant,  and  defendant  did  nothing  to 
terminate  the  contract,  and  if  a  reasonably 
prudent  man  would  have  remained  in  the 
car  during  the  nigLt,  a  recovery  might  be 
had,  unless  the  deceased  did  some  act  which 
contributed  to  his  death. 

The  petition  did  not  allege  that,  at  the 
time  of  the  accident,  the  deceased  was  a 
passenger.  The  allegation  is  that,  pursuant 
to  a  custom  and  verbal  agreement  with  the 
defendant,  the  defendant  allowed  the  de- 
ceased "to  ride  in  and  live  in  such  cars  with 
such  property,  and  look  after  and  care  for 
the  same,  until  such  cars  arrived  at  tlieir 
destination  and  were  emptied  of  tlieir 
freight  at  the  terminal  of  such  car's  desti- 
nation, which  the  said  W.  C.  ITiurlow  did;" 
and  after  alleging  the  arrival  of  the  car  at 
its  destination,  and  that  deceased  had  un- 
loaded his  horses,  it  is  further  alleged: 
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''And  in  pursuance  of  said  verbal  agree- 
ment, and  according  to  defendant's  said  cus- 
tom of  allowing  care  takers  in  charge  of 
such  cars,  theretofore  and  then  in  evidence, 
and  customary,  as  aforesaid,  the  said  W.  O. 
Thurlow  remained  in  said  car,  intending 
to  stay  in  said  car  and  care  for  said  prop- 
erty until  the  same  should  be  placed  on 
the  said  defendant's  side  track  adjoining 
its  depot  the  next  day." 

There  was  no  evidence  tending  to  show 
a  verbal  agreement  or  custom  permitting 
the  deceased  to  remain  in  the  car  during 
its  transportation,  or  after  it  had  reached 
its  destination.  No  attempt  was  made  to 
prove  a  verbal  agreement,  and  the  only  evi- 
dence of  a  custom  was  to  the  effect  that, 
prior  to  that  time,  some  of  the  persons  in 
charge  of  emigrant  cars  remained  in  them 
overnight.  There  was  no  evidence  tending 
to  show  that  they  did  so  with  the  permis- 
sion of  the  defendant,  or  that  it  ever  at 
any  time  recognized  in  any  way  their  right 
to  do  so. 

It  is  well  settled  by  repeated  decisions 
that  a  person  must  be  expressly  or  impliedly 
received  as  a  passenger  before  a  carrier  be- 
comes under  obligation  to  exercise  towards 
such  person  that  high  degree  of  care  and 
caution  for  his  safety  which  is  due  from  a 
carrier  to  a  passenger.  The  relation  be- 
tween carrier  and  passenger  is  contractual, 
and  is  created  only  by  a  contract,  express 
or  implied.  In  Chicago,  R.  I.  &  P.  R.  Co. 
V.  Lee,  34  C.  C.  A.  365,  92  Fed.  318,  Judge 
Sanborn  said:  "The  presumption,  in  the 
absence  of  countervailing  evidence,  is  that 
one  who  rides  in  a  baggage  car,  an  express 
car,  a  stock  car,  or  on  a  freight  train,  is 
not  a  passenger  on  it,  and,  even  if  he  is, 
since  he  is  riding  out  of  the  place  provided 
by  the  company  for  passengers,  that  he  has 
assumed  the  increased  risk  resulting  from 
riding  there,  and  is  therefore  guilty  of  con- 
tributory negligence.  Bryant  v.  Chicago,  St. 
P.  M.  &  O.  R.  Co.  4  C.  C.  A.  146,  12  U.  S. 
App.  115,  53  Fed.  997;  Player  v.  Burlington, 
C.  R,  &  N.  R.  Co.  62  Iowa,  727,  16  N.  W. 
347;  Jenkins  v.  Chicago,  M.  &  St.  P.  R.  Co. 
41  Wis.  112;  Little  Rock  &  Ft.  S.  R.  Co. 
V.  Miles,  40  Ark.  298,  48  Am.  Rep.  10; 
Gardner  v.  New  Haven  &  N.  Co.  51  Conn. 
143,  50  Am.  Rep.  12;  Powers  v.  Boston  & 
M.  R.  Co.  153  Mass.  188,  26  N.  E.  446; 
Eaton  v.  Delaware,  L.  &  W.  R.  Co.  57  N. 
Y.  382,  15  Am.  Rep.  513;  Files  v.  Boston 
&  A.  R.  Co.  149  Mass.  204,  14  Am.  St,  Rep. 
411,  21  N.  E.  311;  Hoar  v.  Maine  C.  R.  Go. 
70  Me.  65,  35  Am.  Rep.  299." 

Although  it  is  not  alleged  in  the  peti- 
tion that  the  deceased  was  a  passenger, 
yet  the  case  was  tri^d  by  the  plaintiff  on 
the  theorv   that  he   was  a  passenger,   and 
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that  at  the  time  of  the  accident  the  rela- 
tion of  carrier  and  passenger  had  not  been 
terminated.  Assuming,  for  the  purposes  of 
the  case,  that  the  relation  of  passenger  and 
carrier  did  exist  by  virtue  of  the  contract 
entered  into  between  the  deceased  and  the 
defendant  for  his  transportation  from  Wel- 
lington to  Calhan,  and  that  the  defendant 
had  undertaken,  as  to  him,  all  the  duties 
and  obligations  of  a  carrier  of  passengers, 
manifestly  that  relation  terminated  upon 
his  arrival  with  his  car  at  his  destination, 
and  after  a  reasonable  time  had  elapsed 
for  him  to  alight  and  leave  the  premises  of 
the  defendant.  Chicago,  R.  I.  &  P.  R.  Co. 
V.  Wood,  44  C.  C.  A.  118,  104  Fed.  663; 
Archer  v.  Union  P.  R.  Co.  130  Mo.  App. 
349,  85  S.  W.  934;  Chicago  &  E.  I.  R.  Co. 
v.  Jennings,  190  111.  478,  54  L.R.A.  827, 
60  N.  E.  818;  Allerton  v.  Boston  &  M.  R. 
Co.  146  Mass.  241,  15  N.  E.  621,  34  Am. 
&  Eng.  R.  Cas.  563;  Legge  v.  New  York,  X. 
H.  &  H.  R.  Co.  197  Mass.  88,  23  L.R.A. 
(N.S.)  633,  83  N.  E.  367;  Bowen  v.  Illinois 
C.  R.  Co.  70  L.R.A.  915,  69  C.  C.  A.  444, 
136  Fed.  306;  Chicago,  K.  &  W.  R.  Co.  v. 
Frazer,  55  Kan.  586,  40  Pac.  923;  Payne 
V.  Illinois  C.  R.  Co.  83  C.  C.  A,  589,  155 
Fed.  73;  Orcutt  v.  Northern  P.  R.  Co.  45 
Minn.  368,  47  N.  W.  1068. 

This  was  certainly  true  after  his  horses 
had  been  removed  from  the  car  and  placed 
in  the  stock  yards  for  the  night.  His  con- 
tract provided  for  his  transportation  upon 
the  train  for  the  sole  purpose  of  caring  for 
the  live  stock;  and  after  the  train  reached 
its  destination  and  the  live  stock  had  been 
unloaded,  his  car  being  provided  with  a 
padlock,  whereby  it  could  be  securely 
locked,  there  was  no  occasion  for  him  to  re- 
turn to  the  car.  The  car  had  been  safely 
transported  to  its  destination,  he  had  paid 
the  freight,  and  his  live  stock  had  been  un- 
loaded and  placed  in  the  stock  yards.  After 
that  time  he  stood  in  no  closer  relation  to 
the  defendant  than  an  ordinary  consignee, 
who  has  a  car  load  of  freight  on  a  side 
track  at  a  station.  He  would  have  the  right 
to  go  into  the  car  for  the  purpose  of  un- 
loading his  freight,  and  while  there  for  that 
purpose  the  defendant  would  owe  him  the 
duty  of  using  reasonable  care  to  see  that  he 
was  not  injured  by  its  negligence  or  the 
negligence  of  its  employees.  The  contract 
provided  that  he  should  remain  seated  in 
tiie  caboose  attached  to  the  train  while  the 
train  was  in  motion,  and  that  he  was  per- 
mitted to  go  on  the  train  and  in  his  car  on- 
ly for  the  purpose  of  carrying  for  the  live 
stock.  Tlie  removal  of  the  stock  from  the 
car  took  from  the  deceased  his  right  to 
protection  while  in  the  car;  at  least,  until 
he  commenced  to  remove  his  freight. 

Tlicre  is  no  evidence  tending  to  show  that 
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he  used  this  car  as  a  place  to  sleep,  or  that 
he  rode  therein,  during  the  transportation 
of  the  car  from  Wellington  to  Calhan.  The 
contract  provided  that  he  should  ride  in  the 
caboose,  and  the  only  authority  he  had  for 
being  upon  the  car  at  any  time  was  for  the 
purpose  of  taking  care  of  the  live  stock. 
It  is  not  claimed  that  there  was  any  omis- 
sion of  duty  towards  the  deceased  until 
after  he  reached  his  destination,  and  even 
if  it  be  conceded  that  the  relation  of  pas- 
senger and  carrier  continued  up  to  the  time 
his  horses  were  unloaded  in  the  stock  yards 
and  cared  for  for  the  night,  which  was  be- 
tween 9  and  10  o'clock,  it  certainly  termi- 
nated after  that  had  been  done  and  a  rea- 
sonable time  had  elapsed  to  enable  him  to 
leave  the  defendant's  premises.  That  he 
had  sufficient  time  to  <}o  so  is  clearly  estab- 
lished by  the  record.  The  testimony  shows 
that  he  did  not  attempt  to  go  to  bed  on 
the  car  until  half  past  12  on  the  morning 
of  the  4th;  that  when  he  did  go  into  his 
car  to  sleep,  he  did  so  without  the  knowl- 
edge or  consent  of  the  defendant  or  its 
employees;  and  in  the  absence  of  such 
knowledge,  it  was  but  reasonable  for  the 
defendant's  employees  to  suppose,  after  the 
stock  had  been  cared  for,  there  being  a  hotel 
within  300  feet  of  the  station,  that  he  would 
go  to  the  hotel  for  the  night. 

If  he  remained  upon  the  car  without  the 
knowledge  of  the  defendant  or  its  employees, 
we  cannot  understand  upon  what  theory  it 
can  be  held  guilty  of  negligence.  If  he  was 
a  mere  trespasser,  as  we  think  he  was, 
the  defendant  owed  him  no  duty  except  that 
it  should  not,  through  wanton  or  wilful 
negligence,  injure  him;  and  such  negligence 
cannot  be  attributed  to  the  defendant  un- 
less it  or  some  of  its  employees  knew  of 
his  presence  upon  the  car.  As  we  have  al- 
ready suggested,  there  was  no  occasion  for 
him  to  be  in  or  about  the  car  after  his 
horses  had  been  unloaded  and  cared  for  for 
the  night.  He  had  been  provided  with  a 
padlock,  and  hid  car  could  have  been  se- 
curely locked,  and  his  goods  fully  protected 
without  his  presence  in  the  car;  nor  does 
his  contract  of  shipment  presuppose  a  neces- 
sity for  doing  so,  and  therefore  confer  up- 
on him  a  corresponding  right. 

The  court  instructed  the  jury  as  follows: 
"Now,  gentlemen,  if  the  plaintiff  in  this  case 
has  proven  to  you  by  the  greater  weight  of 
all  the  credible  testimony  in  the  case  that 
after  this  train  arrived  at  the  town  of  Cal- 
han, taking  into  consideration  tlie  time  at 
which  the  car  arrived  there,  the  time  in 
which  it  would  take  a  reasonably  prudent 
person  to  care  for  the  stock  in  his  car, 
which  he  was  obliged  to  care  for  under  tlie 
contract,  properly,  and  taking  all  the  facts 
and  eircnnistunces  in  evidence  in  the  case, 
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if  you  believe  the  deceased  did  not  intend 
to  terminate  his  relation  of  passenger  wiMi 
the  defendant  company,  and  defendant  did 
nothing  to  terminate  the  contract,  and  that 
on  account  of  the  manner  in  which  the  car 
was  there  left,  and  the  obligation  imposed 
upon  the  deceased  to  look  after  and  care 
•for  his  live  stock,  if  a  reasonably  prudent 
man  would  have  there  remained  all  the 
night,  as  he  did,  then  in  that  case  the  rela- 
tion of  the  deceased  to  tlie  railway  company 
as  passenger  had  not  been  terminated  either 
by  himself  or  defendant.  Tlie  plaintiff  may, 
if  the  relation  of  passenger  continued  at 
the  time  of  the  accident,  recover  in  this 
action,  unless  he  did  some  act  that  con- 
tributed to  his  death.  There  is  evidence 
here  that  he,  with  others,  moved  this  car, 
that  the  brakes  were  unset,  <nd  that  the 
brakes  were  again  set.  If  in  any  act  he  did 
there,  unloosening  these  brakes  or  in  re- 
setting them, — ^not  setting  them  tight,  as 
they  should  have  been, — if  anything  he  did 
there  on  that  night  directly  contributed  to- 
ward that  car  escaping  down  that  track, 
and  colliding  with  the  westbound  train, 
which  resulted  in  his  death,  then  you  cannot 
find  for  the  plaintiff  in  this  case.  And  you 
cannot  find  for  the  plagitifT  in  this  case  un- 
less you  find  at  the  time  that  this  car  es- 
caped he  occupied  the  relation  of  passenger 
to  the  railway  company.  If  the  railway 
company  carried  deceased  to  the  town  of 
Calhan,  and  the  deceased  then  intended 
to  abandon  his  relation  with  tho  company, 
the  plaintiff  cannot  recover  in  this  suit. 
If,  under  all  the  facts  and  circumstances, 
taking  into  consideration  the  time  of  ar- 
riving there,  the  place  at  which  the  car  was 
left,  as  to  whether  it  was  day  or  night, — 
taking  into  consideration  all  th<c>  facts  and 
circumstances  in  the  case,  if  the  deceased 
did  not  have  a  reasonable  time  after  ar- 
riving there  to  leave  the  train  and  premises 
r^f  defendant,  and  thus  sever  his  relation 
as  passenger  with  the  company,  then  plain- 
tiff may  recover  in  this  action  for  such 
injury  and  damages  as  she  has  sustained 
by  reason  of  his  death." 

Tliis  instruction  made  the  right  to  re- 
cover depend  upon  whether  the  relation  of 
passenger  and  carrier  existed  at  the  time  of 
the  accident,  leaving  the  question  to  the 
jury  to  be  determinated  as  a  question  of 
fact.  We  think,  under  the  plaintilFs  evi- 
dence, if  it  stood  alone,  that  the  court 
should  have  declared  as  a  matter  of  law 
that  the  relation  of  carrier  and  passenger 
had  ceased,  and  that  the  defendant's  re- 
quest for  an  instructed  verdict  in  its  favor 
should  have  been  sustained. 

In  the  view  we  have  taken  of  tliis  case, 
it    becomes    unneorssary    to    di'^ciiss    other ' 
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questions  urged  at  the  argument  and  in  the 
briefs  of  counsel. 

The  judgment  of  the  Circuit  Court  must 
be  reversed,  with  instructions  to  grant  a 
new  trial. 


MAINE  SUPREME  JUDICIAIi 
COURT. 

JOHN  P.  SQUIRE  &  COMPANY 

V. 

CITY   OF   PORTLAND. 

ll06  Me.  234,  76  Atl.  679.) 

Tax  -—nonresident   corporation  •—  duty 
to  furnish  list. 

1.  A  nonresident  corporation  doing:  busi- 
ness within  the  state  is  not  within  the 
provisions  of  statutes  requiring  inhabitants 
to  bring  in  a  list  of  their  property  for  taxa- 
tion and  barring  resident  owners  of  the 
right  to  make  application  for  abatement  in 
case  of  failure  to  bring  in  the  list. 

Same  —  tenant  —  betterments. 

2.  A  tenant  is  not  taxable  for  a  cold- 
storage  plant  erected  by  him  in  the  leased 
building,  extending  from  basement  to  the 
fifth  story  above,  involving  substitution  of 
floors,  and  constructed  so  as  to  form  part 
of  the  building,  if  there  is  no  provision  in 
the  lease  giving  him  the  right  to  remove  it, 
and  it  cannot  be  removed  without  causing 
injury  to  the  estate  and  destruction  of  th« 
plant  itself  as  such. 

(December  13,  1909.) 

Note,  —  Cold-storage  plant  as  a  fixture. 

It  was  held  in  Re  New  York,  301  App. 
Div.  527,  92  N.  Y.  Supp.  8,  affirmed  in  182 
N.  Y.  281,  74  N.  E.  840,  in  determining 
whether  landlord  or  tenant  was  entitled  to 
an  award  in  condemnation  proceedings,  that 
a  cold-storage  plant  installed  by  tenants, 
comprising  false  walls,  partitions,  calked 
and  asphalted  floors,  and  refrigerating  ma- 
chinery, are  such  installations  as  are  built 
into  the  premises  and  become  a  part  of  the 
realty.  The  court  said  that  even  though 
they  might  be  removed  without  materially 
injuring  the  building,  the  very  method  by 
which  they  were  annexed  to  the  building 
made  them  part  of  it,  rendering  them  value- 
less except  for  a  use  connected  with  the 
building.  The  same  conclusion  was  reached 
as  to  an  ice  chest,  installed  by  a  tenant 
which  would  be  mere  lumber  when  removed, 
and  impossible  of  restoration. 

A  lar^e  cold-storage  room  erected  by  a 
lessee  of  a  building  for  use  in  his  meat- 
ninrket  huHine.ss  was  held  removable  as  a 
trade  fixture  in  Ward  v.  Earl,  86  111.  App. 
(KM,  though  so  attached  to  the  walls  as  to 
tear  off  considerable  plaster  when  removed, 
such  damage  not  being  material.  It  ap- 
peared that  the  premises  were  rented  for 
use  as  a  meat  market  to  the  knowledsre  of 
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REPORT  by  the  Supreme  Judicial  Court 
for  Cumberland  County  for  the  opinion 
of  the  full  bench  after  dismissing  an  appeal 
by  plaintiff  from  the  decision  of  the  assess- 
ors for  the  city  of  Portland  refusing  to 
abate  certain  taxes  assessed  to  him.  Appeal 
sustained,  and  cause  remanded. 

The  facts  are  stated  in  the  opinion. 

Mr.  Chase  Sastman,  for  plaintiff: 

A  nonresident  need  not  bring  in  a  list  of 
his  taxable  property*within  a  specified  time 
US  a  preliminary  to  making  application  for 
an  abatement  of  taxes. 

Hopkins  v.  Reading,  170  Mass.  568,  49  N. 
E.  923. 

A  foreign  corporation  is  a  nonresident, 
and  is  neither  an  inhabitant  nor  a  resident 
owner,  under  the  statute,  in  any  place  by 
reason  of  having  an  office  or  place  of  busi- 
ness there. 

Hammond  Beef  &  Provision  Co.  v.  Best, 
91  Me.  431,  42  L.R.A.  628,  40  Atl.  338; 
Northern  Invest.  Co.  v.  Boston,  168  Mass. 
481,  33  N.  E.  580. 

The  cold-storage  plant  is  not  taxable  un- 
der the  provisions  of  Rev.  Stat.  chap.  9, 
§  13,  as  "machinery  employed  in  any 
branch  of  manufacture." 

26  Cyc.  Law  &  Proc.  p.  1661;  26  Cyc.  Law 
&  Proc.   p.  520;   Dudley  v.  Jamaica  Pond 


Aqueduct  Corp.  100  Mass.  183;  People  ex 
rel.  New  England  Dressed  Meat  &  Wool  Co. 
V.  Roberts,  155  N.  Y.  408,  41  L.R.A.  228,  50 
N.  E.  63;  Com.  v.  Cover,  29  Pa.  Super.  Ct. 
409. 

It  is  taxable  as  real  estate. 

Foxcroft  V.  Straw,  86  Me.  76,  29  Atl. 
950 ;  Paris  v.  Norway  Water  Co.  86  Me.  330, 
21  L.R.A.  625,  35  Am.  St.  Rep.  371,  27  Atl. 
143;  Ashby  v.  Ashby,  59  N.  J.  Eq.  536,  40 
Atl.  628;  Collamore  v.  Gillis,  149  Mass.  678, 
5  L.R.A.  150,  14  Am.  St.  Rep.  460,  22  N.  E. 
46. 

It  is  not  even  a  trade  fixture  removable 
by  the  tenant  during  the  term. 

19  Cyc.  Law  &  Proc.  p.  1066. 

Even  if  it  should  be  considered  a  trade 
fixture  removable  by  the  tenant  during  the 
term,  it  is  still  a  part  of  the  realty  until 
severed. 

.  19  Cyc.  Law  &  Proc.  p.  1035;  Green  v. 
Chicago,  R.  I.  &  P.  R.  Co.  8  Kan.  App.  Oil, 
56  Pac.  136;  Sampson  v.  Camperdown  Cot- 
ton. Mills,  64  Fed.  939;  Lee  v.  Risdon,  2 
Marsh.  495;  Bliss  v.  Whitney,  9  Allen,  114, 
85  Am.  Dec.  '/45;  Tyler,  Fixtures,  168; 
Stockwell  V.  Marks,  17  Me.  466,  36  Am. 
Dec.  266;  Davis  v.  Buffum,  61  Me.  160. 

Mr.  Emery  G.  Wilson,  for  defendant: 

Unless  plaintiff  could  satisfy  the  assess- 


the  lessors,  that  the  lessors  knew  of  the 
manner  of  putting  in  the  cold-storage  room, 
and  that  for  the  general  purpose  of  renting 
the  building  the  room  in  question  would 
have  been  undesirable.  It  was  also  held 
that  the  fact  that  it  was  necessary  to  re- 
move the  cold-storage  room  in  sections 
would  not  affect  its  character  as  a  fixture. 

In  Park  v.  Baker,  7  Allen,  78,  83  Am. 
Dec.  668,  a  large  and  heavy  wooden  ice  chest 
in  no  way  connected  with  or  afTixed  to  the 
building  in  which  it  stood  was  held  re- 
movable as  personal  property  although  it 
was  intended  for  use  in  the  tavern  where 
it  was  originally  constructed,  and  could  not 
be  removed  without  taking  it  in  pieces. 

As  to  certain  refrigerators  placed  in  an 
apartment  house,  it  was  said  in  Cosgrove 
V,  Troescher,  62  App.  Div.  123,  70  N.  Y. 
Supp.  764,  that  it  was  quite  likely  that  they 
were  removables  as  matter  of  law,  but  the 
insufficiency  of  the  evidence  ns  to  wlietiier 
the  refrigerators  were  specially  constructed 
and  finished  to  be  placed  in  the  alcoves 
where  thej''  stood  did  not  enable  the  court 
to  definitelv  declare  their  character. 

A  parallel  case  is  found  in  Williams  v. 
Ix>ndon,  61  Misc.  494,  115  N.  Y,  Supp.  647, 
where  ice  boxes  or  refrigerators  specially 
constructed  for  an  apartment  house  and  con- 
nected with  drains  to  carry  off  the  water 
were  held  to  have  become  part  of  the  realty. 

See  also  in  connection  with  this  question 
Union  Bank  &  T.  Co.  v.  Fred  W.  Wolf  Co. 
114  Tenn.  255,  108  Am.  St.  Rop.  903,  80 
S.  W.  310,  4  A.  &  E.  Ann.  Cas.  1070,  where 
certain  machinery  of  an  ice  plant  bolted 
to  brick  foundations,  and  so  connected  with 
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other  parts  of  the  plant  as  to  form  a  com- 
plete and  homogeneous  system,  and  thus  ap- 
pear to  be  prima  facie  a  part  of  the  real- 
ty, was  held  to  have  lost  its  character  as 
personalty  as  between  the  conditional  vend- 
or of  the  machinery  in  question  and  a  sub- 
sequent mortgagee  without  notice. 

But  in  Northwestern  Mut.  L.  Ins.  Co. 
V.  George,  77  Minn.  319,  79  N.  W.  1028, 
1064,  a  refrigerating  plant  which  could  be 
removed  from  a  building  without  material 
injury  to  the  building  or  to  the  apparatus 
was  held  personal  property  as  between  a 
mortgagee  and  mortgagor,  the  latter  having 
installed  the  plant  on  the  basis  of  a  condi- 
tional sale  subsequent  to  the  giving  of  the 
mortgage. 

A  few  cases  have  been  found  which  have 
to  do  with  somewhat  similar  articles,  and 
these  are  included  for  what  they  are  wortii. 
The  following  have  been  held  removable  as 
personal  property:  brewery  cooler  (Wol- 
ford  V.  Baxter,  33  Minn.  12,  63  Am.  Rep. 
1,  21  N.  W.  744) ;  ice  box  unattached  (Bush 
V.  Havird,  12  Idaho,  352,  86  Pac.  529,  10 
A.  &  E.  Ann.  Cas.  107)  ;  ice  box,  trade  fix- 
ture (Webber  v.  Franklin  Brewing  Co.  123 
App.  Div.  405,  108  N.  Y.  Supp,  251);  ice 
box  in  meat  market  (Griffin  v.  Jansen,  19 
Ky.  L.  Rep.  19,  39  S.  W.  43 ) .  But  a  coolei- 
in  a  brewery  has  been  held  a  part  of  the 
realty  (Scheifele  v.  Schmitz,  42  N.  J.  Eq. 
700,  11  Atl.  257);  likewise  pipes  for  cool- 
ing beer  (Dehring  v.  Beck,  146  Mich.  700, 
110  N.  W.  56) ;  and  a  refrigerating  plant 
in  a  building  constructed  for  that  purpose 
(Wade  V.  Donau  Brewing  Co.  10  Wash,  284, 
38  Pac.  1009).  W.  A.  S. 
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ors  that  it  was  unable  to  file  its  list  season- 
ably, it  cannot  have  an  abatement  of  its  tax 
even  though  it  may  have  been  assessed  for 
property  which  it  did  not  own  or  possess. 

Orland  v.  County  Comrs.  76  Me.  466;  Ed- 
wards Mfg.  Co.  V.  Farrington,  102  Me,  143, 
66  Atl.  309. 

The  corporation,  although  legally  a  non- 
resident of  the  city  of  Portland,  was  a  resi- 
dent for  taxing  purposes,  and  was  bound 
by  the  assessors'  notice. 

Edwards  Mfg.  Co.  v.  Farrington,  302  Me. 
140,  66  Atl.  309. 

Cornish,  J.,  delivered  tlie  opinion  of  the 
court : 

This  is  an  appeal  from  the  decision  of 
the  assessors  of  the  city  of  Portland  refus- 
ing to  abate  a  tax  levied  upon  the  appellant 
for  the  year  1908.  Under  the  agreed  state 
ment  of  facts  two  questions  are  involved: 
First,  whether  the  appellant  can  maintain 
this  appeal  not  having  furnished  to  the 
assessors  a  list  of  its  taxable  property;  Sec- 
ond, whether  the  property  in  question  was 
taxable  to  the  appellant  on  April  1,  1908, 
as  personal  property. 

1.  The  appeal  is  clearly  maintainable. 
Rev.  Stat.  chap.  9,  §  73,  provides  that  "be- 
fore making  an  assessment,  the  assessors 
shall  give  seasonable  notice  in  writing  to 
the  inhabitants,"  etc.,  to  make  and  bring 
in  true  and  perfect  lists  of  their  polls  and 
all  their  estates,  real  and  personal,  not  by 
law  exempt  from  taxation.  Under  Rev.  Stat, 
chap.  1,  §  6,  If  7,  "the  word  'inhabitants' 
means  a  person  having  an  established  resi- 
dence in  a  place."  Rev.  Stat.  chap.  9,  §  74, 
provides  that  "if  any  resident  owner  after 
such  notice  does  not  bring  in  such  list,"  he 
is  barred  of  his  right  to  make  application 
for  abatement,  unless  he  offers  such  list  with 
his  application  and  satisfies  the  assessors 
that  he  was  unable  to  offer  it  at  the  time 
appointed.  The  only  persons  barred  from 
making  the  application  for  abatement  arc 
"resident  owners."  Prior  to  1895  this  last 
section  read,  "If  any  person,"  etc.,  but  in 
§  3  of  chapter  122  of  the  Public  Laws  of 
1895  it  was  provided  that  "any  nonresident 
against  whom  a  tax  has  been  assessed  shall 
not  be  debarred  of  his  right  to  make  appli- 
cation to  the  assessors  for  an  abatement  of 
hid  taxes  nor  to  appeal  from  their  decision 
according  to  the  provisions  of  this  act,  by 
his  failure  to  bring  in  a  list  of  his  estate  to 
the  assessors,  but  in  such  case  no  costs  shall 
be  allowed  to  the  api)€llant."  In  the  revi 
sion  of  1903,  therefore,  the  words  "any  per 
son"  in  Rev.  Stat.  1883,  chap.  6,  §  93,  were 
changed  to  "any  resident  owner."  Thr 
cases  cited  by  the  defendant  on  this  point— 
Boothbay  v.  Race  (1878)  08  Me.  351,  and 
Orland  v.  County  Comrs.  (1884)  70  Me. 
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402 — were  decided  prior  to  this  amendment, 
while  in  Edwards  Mfg.  Co.  v.  Farrington 
(1900)  102  Me.  140,  143,  66  Atl.  309,  it 
expressly  appeared  that  the  plaintiff  was 
a  Maine  corporation  and  an  inhabitant  of 
Augusta  for  taxing  purposes. 

In  the  ease  at  bar  the  appellant,  on  the 
contrary,  is  a  corporation  organized  under 
the  laws  of  and  is  a  resident  of  New  Jersey, 
as  the  residence  of  a  corporation  is  in  the 
state  of  its  creation,  allhough  it  may  carry 
on  business  in  another  state.  Bank  of  Au- 
gusta V.  Earle,  13  Pet.  519,  688,  10  L.  ed. 
274,  307;  Shaw  v.  Quincy  Minn.  Co.  146  U. 
S.  444,  36  L.  ed.  768,  12  Sup.  Ct.  Rep.  935; 
Hammond  Beef  &  Provision  Co.  v.  Best,  91 
Me.  431,  42  L.R.A.  528,  40  Atl.  338. 

It  follows  tlierefore  that  the  appellant  be- 
ing neither  an  "inhabitant"  under  §  73,  noi 
a  "resident  owner"  under  §  74,  was  not  ob- 
liged to  furnish  the  assessors  with  a  list  of 
its  taxable  property,  and  the  objection  to 
the  maintenance  of  the  appeal  is  not  well 
taken. 

2.  Was  the  property  in  question  legally 
taxable  to  the  appellant  on  April  1,  1908? 
In  the  opinion  of  the  court  it  was  not.  This 
property  which  was  assessed  as  personal 
property  is  called  a  refrigerator,  but  from 
the  description  given  it  really  consisted  of 
several  cold  storage  rooms  forming  a  part 
of  a  leased  building.  If  taxable  at  all  to 
the  appellant  it  must  be  on  the  ground  that 
it  was  a  trade  fixture,  removable  by  the  ten- 
ant during  the  lease,  and  therefore  owned 
by  it  during  that  time  as  personal  prop- 
erty. From  the  agreed  statement  it  ap- 
pears that  the  appellant  has  occupied  a  store 
in  Portland  since  1901  under  a  written  lease, 
the  terms  or  conditions  of  which,  however 
are  not  given;  that  a  refrigerator  or  recep- 
tacle for  the  storage  of  meats  and  provisions 
has  been  constructed  by  the  appellant  dur- 
ing its  occupancy;  that  "said  refrigerator 
is  constructed  of  wood,  and  occupies  the 
whole  width  of  the  building  aforesaid  at 
one  end,  from  wall  to  wall,  a  distance  of 
about  23  feet,  and  is  in  length  about  30 
feet.  It  occupies  the  basement  and  the  five 
floors  immediately  above  the  same,  and  is 
constructed  by  sheathing  the  interior  walls 
of  the  building  with  wood,  and  packing  be- 
tween this  wood  and  said  interior  walls 
shavings  to  the  thickness  of  some  6  or  8 
inches.  A  double  wall  of  wood  similarly 
packed  with  shavings  constitutes  the  front 
of  the  refrigerator,  extending  from  side  wall 
to  side  wall,  and  extends  from  the  basement 
to  the  roof  of  the  building,  six  stores  in 
all.  The  basement  of  the  refrigerator  is 
separated  from  the  story  immediately  above, 
as  is  that  story  from  the  next  succeeding 
story,  and  so  on,  up  to  and  including  the 
third  storv  above  the  basement,  by  a  double 
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wooden  floor,  filled  with  wood  Bhavings,  of 
some  18  inches  in  thickness,  which  floors  re- 
place the  original  floors  of  the  building 
which  were  torn  out  by  the  petitioner,  with 
the  consent  of  the  lessor,  in  the  construction 
of  the  refrigerator.  It  is  admitted  that  said 
refrigerator  could  be  removed  from  said 
premises  only  after  having  been  taken  to 
pieces."  Did  this  constitute  a  trade  fixture, 
or  was  it  a  part  of  the  real  estate  at  the 
time  of  the  assessment? 

Ihere  is  authority  for  holding  that  even 
granting  this  to  be  a  trade  fixture,  it  be- 
came a  part  of  the  realty  when  annexed, 
and  remained  so  until  actually  severed. 
Ewell  od  Fixtures,  2d  ed.  p.  122,  states  the 
doctrine  in  this  language: 

"The  nature  of  this  right  of  removal  has 
been  explained  in  two  ways:  By  supposing 
that  the  chattel  nature  of  the  thing  is  pre- 
served after  its  annexation,  or  by  consider- 
ing that  the  thing  ceases  to  be  a  cha'ttel  by 
being  afi&xed  to  the  land,  and  becomes  real 
property,  but  reducible  again  to  a  chattel 
state  by  separation  from  the  realty.  There 
is  some  confusion  and  looseness  of  expres- 
sion among  the  authorities  on  this  subject, 
occasioned  probably  by  the  fact  that  in  some 
relations  and  for  some  purposes,  as  in  favor 
of  the  execution  creditors,  or  the  executors 
of  a  tenant,  the  chattel  nature  of  the  thing 
is  not  lost  by  its  annexation.  For  many, 
if  not  most  purposes,  however,  during  the 
continuance  of  the  annexation,  the  thing  is 
treated  as  a  parcel  of  the  realty ;  and  though 
it  is  in  the  power  of  the  party  making  the 
annexation  to  reduce  the  thing  again  to  the 
state  of  goods  and  chattels  by  severance,  yet 
until  so  severed,  it  remains  a  part  of  the 
realty;  and  this  seems  to  apply  as  well  to 
trade  fixtures  as  to  other  fixtures."  See 
also  Preston  v.  Briggs,  16  Vt.  124;  Bliss  v. 
Whitney,  9  Allen,  114,  85  Am.  Dec.  745; 
Stockwell  V.  Marks,  17  Me.  465,  35  Am.  Dec. 
266;  Davis  v.  Buffum,  61  Me.  160;  Sawyer 
V.  Long,  86  Me.  541,  30  Atl.  111. 

L'nder  these  authorities,  the  assessment 
being  laid  while  the  annexation  continued, 
it  was  invalid.  But  the  property  in  the  case 
at  bar  never  constituted  a  fixture.  It  is  un- 
doubtedly true  that  the  rules  of  law  defining 
fixtures  have  grown  less  rigid  in  later 
years,  and  especially  is  this  true  of  trade 
fixtures  as  between  lessor  and  lessee.  It  is 
also  true  that  as  to  such  fixtures  the  inten- 
tion of  the  party  making  the  annexation  is 
given  special  prominence  in  applying  the 
rule,  and  that  the  burden  of  showing  the 
existence  of  the  requisites  for  a  merger  is 
upon  the  party  claiming  such  merger.  Hay- 
ford  V.  Wentworth,  97  Me.  347,  54  Atl.  940. 
The  three  requisites  specified  in  the  case 
last  cited  are  physical  annexation,  adapt- 
ability or  usableness,  and  intention.  The  first 
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two  of  these  requirements  are  fully  met  in 
the  case  at  bar,  as  the  description  before 
given  clearly  shows.  As  to  the  third,  the 
intention  of  the  lessee,  that  must  be  proved 
not  by  the  unrevcaled  artd  secret  intention 
of  the  party,  which  would  be  well-night  im- 
possible, but  by  the  facts  and  circumstances 
including  the  relations  and  the  conduct. 
It  is  more  a  matter  of  inference  than  of  dec- 
laration. Were  it  a  question  of  intention 
as  expressed  subsequently,  the  attitude  of 
the  appellant  in  this  suit,  resisting  the 
claim  of  a  fixture  and  insisting  upon  the 
merger,  would  have  great  force,  because  it 
would  be  extremely  difficult  for  the  lessee  to 
hereafter  sustain  such  a  claim  in  view  of 
the  position  taken  here.  But  the  alteration 
made  in  this  building  by  the  lessee  does 
not  possess  the  elements  of  a  trade  fixture. 
*'  'Trade  fixtures'  is  a  term  usually  used  to 
describe  property  which  a  tenant  has  placed 
on  rented  real  estate  to  advance  the  busi- 
ness for  which  the  realty  is  leased,  and  may, 
as  against  the  lessor  and  those  claiming  un- 
der him,  be  removed  at  the  end  of  the  ten- 
ant's term."  8  Words  &  Phrases,  p.  7042; 
Ewell,  Fixtures,  p.  129.  This  definition  em- 
braces a  large  variety  of  additions  and  erec- 
tions, of  which  the  books  are  full,  as  the 
temporary  partition  in  Hanson,  v.  News  Pub. 
Co.  97  Me.  99,  53  Atl.  990;  a  wash-down, 
syphon,  w:ater-closet  in  Hayford  v.  Went- 
worth, 97  Me.  347,  64  Atl.  940;  an  ice  chest, 
consisting  of  a  large  and  heavy  wooden  box 
lined  with  zinc.  Park  v.  Baker,  7  Allen,  78, 
83  Am.  Dec.  668;  bowling  alleys  nailed  to 
the  floor,  Hanrahan  v.  O'Reilly,  102  Mass. 
201 ;  boilers,  engines,  shafting,  etc.,  re- 
movable without  material  injury  to  the 
building,  Bergh  v.  Herring-Hall-Marvin  Safe 
Co.  70  L.R.A.  766,  69  C.  C.  A.  212,  136  Fed. 
368;  bakers'  ovens  and  boilers,  Baker  v. 
McClurg,  198  III.  28,  69  L.R.A.  131,  92  Am. 
St.  Rep.  261,  64  N.  E.  701;  temporary 
sheathing,  partitions,  and  a  cold-storage  box, 
attached  by  strips  and  nails  to  the  wall  and 
floor.  Ward  v.  Earl,  86  111.  App.  636.  But 
all  these  cases  differ  from  the  case  at  bar 
in  two  essential  particulars:  First,  they 
involved  addition,  and  not  substitution; 
and,  second,  the  fixtures  could  be  removed 
without  substantial  injury  to  the  realty. 

It  is  a  well-recognized  principle  that 
trade  fixtures  which  are  in  substitution  for 
essential  parts  of  the  leased  premises,  and 
not  additions  thereto,  are  not  removable, 
but  are  presumed  to  be  permanent  addi- 
tions. 19  Cyc.  Law  &  Proc.  p.  1066;  Ewell, 
Fixtures,  p.  146,  note.  This  is  but  another 
way  of  stating  that  this  fact  when  proved 
has  great  and  possibly  controlling  weight 
upon  the  question  of  intention.  In  Felcher 
V.  McMillan,  103  Mich.  494,  01  N.  W.  791, 
the   tenant   removed   the  pillars,   nartitions 
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sewers,  and  floors  in  the  building  occupied 
by  him,  replacing  them  by  others  more 
expensive  but  better  suited  to  his  business; 
held,  that  the  latter  became  a  part  of  the 
realty,  and  could  not  be  removed  as  trade 
fixtures.    The  court  say: 

'*Tlie  lessees  chose  to  remove  the  pillars, 
the  partitions,  the  sewers,  the  cement  lloor, 
and  to  replace  them  by  others  which  they 
considered  better  suited  to  their  business. 
If  they  chose  to  replace  wooden  pillars  with 
iron  ones,  plate-glass  fronts  and  partitions 
with  refrigerators  and  mirrors  solidly  built 
in  the  partition  walls,  and  to  take  up  the 
sewers  and  floors,  and  replace  them  with 
others  better  and  more  expensive,  the  new 
ones  did  not  thereby  become  trade  fixtures, 
subject  to  removal  by  the  tenant.  The  law 
does  not  permit  tenants  to  remove  fixtures 
which  are  built  into  the  building  and  be- 
come a  part  of  it."  In  Bovet  v.  Holzgraft, 
5  Tex.  Civ.  App.  141,  23  S.  W.  1014,  a  new 
stairway  was  substituted  for  an  old  one. 
Held,  that  the  former  became  a  part  of 
the  realty  and  as  irremovable  by  the  tenant 
as  the  latter.  See  also  Asliby  v.  Asliby,  59 
N.  J.  Eq.  536,  46  Atl.  528. 

The  tenant  in  the  case  at  bar  tore  out  the 
original  floors  in  the  rear  30  feet  of  the 
building,  and  replaced  them  with  double 
wooden  floors  18  inches  thick,  filled  with 
wood  shavings.  When  completed  the  new 
floor  simply  took  the  place  of  the  old  and 
became  a  part  of  the  building.  They  could 
no  more  be  removed  by  the  tenant  than 
the  original. 

Another  principle  equally  well  settled  is 
that  the  right  of  removal  can  only  be  exer- 
cised when  it  causes  no  material  injury  to 
the  estate.  The  value  of  this  principle  also 
is  its  bearing  upon  the  question  of  inten- 
tion. But  it  is  a  rule  universally  recognized, 
and  nowhere  more  carefully  than  in  the 
cases  first  cited,  where  the  right  of  re- 
moval was  granted,  it  being  proved  that  no 
substajilial  injury  would  ensue.  In  Colla- 
more  v.  Gillis,  149  Mass.  578,  5  L.R.A.  150, 
14  Am.  St.  Rep.  460,  22  N.  E.  46,  a  baker's 
oven,  built  of  bricks  and  mortar,  and  so 
united  with  the  building  that  the  two  were 
inseparable  without  the  destruction  of  the 
oven  and  a  substantial  injury  to  the  build- 
ing, was  held  not  to  be  a  removable  trade 
fixture. 

"Where  the  chattel  is  bo  annexed  that  it 
cannot  be  removed  without  material  injury 
to  the  realty,  it  would  ordinarily  be  a  neces- 
sary inference  that  the  intention  was  not 
to  remove  it,"  says  this  court  in  Hayford 
V.  Wentworth,  97  Me.  at  page  350,  supra. 
That  necessary  inference  must  be  drawn 
here.  The  appellant  did  not  place  any 
fixture  in  the  building  that  it  intended  to 
remove.  A  part  of  the  structure  itself  was 
30  L.R.A.(\.S.) 


changed  and  remoJeled.  It  was  for  the 
most  part  a  case  not  of  construction,  but 
of  reconstruction;  not  of  addition,  but  of 
substitution.  Floors  were  removed  and 
thicker  floors  were  substituted.  The  walls 
were  doubled  with  a  thickness  of  6  inches  of 
shavings  between,  and  a  similar  double  wall 
was  constructed  to  separate  these  several 
rooms  from  the  rest  of  the  building.  To  re- 
move all  this  would  be  to  leave  the  build- 
ing with  30  feet  in  the  rear  without  floors 
and  open  from  basement  to  roof.  And  after 
removing  what  was  put  in,  the  tenant  would 
have  not  a  structure  or  machine  the  parts 
of  which  could  fit  into  one  another  and  b« 
reassembled  and  set  up  in  some  otiier  place, 
but  a  worthless  mass  of  old  lumber,  hard- 
ware, and  shavings.  The  burden  of  proof  as 
to  merger  is  fully  sustained  here  by  the 
character  of  the  changes  made  by  the  fact  of 
substitution,  by  the  material  injury  to  the 
building  consequent  upon  removal,  and  by 
the  valueless  condition  of  the  so-called  fix- 
ture when  removed,  and  the  inference  is 
irresistible  that  the  property  became  a  part 
of  the  building  itself,  and  that  the  appellant 
is  correct  in  its  contention  that  it  had  no 
ownership  therein. 

Appeal  sustained,  with  costs,  and  ease  re- 
manded to  the  court  at  nisi  prius,  for  the 
determination  of  the  question  of  overvalua- 
tion in  accordance  with  the  stipulation  of 
the  parties. 

So  ordered. 


MICHIGAN  SUPREME  COURT. 

INTERNATIONAL     HARVESTER     COM- 
PANY OF  AMERICA 

V. 

CLEMENT  SMITH,  Circuit  Judge. 
(—Mich.  — ,  127  N.  W.  695.) 

Monopoly  —  right  to  enforce  collateral 
contracts. 

1.  Agents  of  a  foreign  corporation  which 
was  organized  for  legitimate  business  pur- 
poses, and  has  fully  complied  with  the  laws 
entitling  it  to  do  business  in  the  state, 
cannot  defeat  an  action  by  it  to  compel  them 
to  pay  over  money  belonging  to  it,* arising 
from  goods  sold  and  collections  made,  on 

Note. '— Agreetnents  coUateral  to  coti- 
tracts  forming  illegal  combhtatiojiSf 
and  the  enforcetnent  thereof  hy  ntevn- 
hers  of  8uch  illegal  combinations. 

This  was  the  subject  of  a  note  to  Straus 
V.  American  Publishers'  Asso.  64  L.R.A. 
712,  also  a  note  appended  to  Freed  v.  Amer- 
ican F.  Ins.  Co.  11  L.R.A.  (N.S.)  368.  It 
is  intended  to  include  herein  only  cases  de- 
cided subsequently  to  the  latter  note. 

As  shown  in  the  foregoing  notes,  both  at 
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the  theory  that  it  ia  a  trust  or  monopoly, 
either  at  common  law  or  under  a  statute 
making  illegal  contracts  in  restraint  of 
trade  or  commerce,  although  the  statute  de- 
nies to  a  foreign  corporation  violating,  its 
provisions;  the  right  to  do  business  in  the 
state. 

Mandamus  —  invalid    order  —  annul- 
ment. 

2.  Mandamus  lies  to  compel  a  trial  court 
to  vacate  an  invalid  order  requiring  a  plain- 
tiff to  produce  its  books  and  papers  for  ex- 
amination by  defendant. 

(September  28,  1910.) 

PETITION  for  a  writ  of  mandamus  to 
compel  the  Circuit  Judge  for  Easton 
County   to  vacate   an   order   requiring   re- 


lator to  produce  certain  books  and  papers 
in  an  action  brought  to  compel  the  payment 
of  certain  moneys  alleged  to  have  been  col- 
lected, and  payment  for  goods  sold  and  de- 
livered.    Granted. 

The  facts  are  stated  in  the  opinion. 

Mr.  James  C.  McMath,  with  Messrs. 
Harry  H.  Partlow  and  Thomas,  Cum- 
mins, 8c  Nicliols,  for  relator: 

Statutory  provisions  against  "trusts"  or 
monopolies  are  merely  declaratory  of  the 
common  law. 

State  V.  Central  R.  Co.  109  Ga.  722,  48 
L.R.A.  351,  35  S.  E.  37;  Trust  Co.  v.  State, 
109  Ga.  751,  48  L.R.A.  520,  35  S.  E.  323; 
Norwich  Gas-light  Co.  v.  Norwich  City  Gas 
Co.  25  Conn.  19;  Richardson  v.  Buhl,  77 
Mich.  632,  6  L.R.A.  467,  43  N.  W.  1102. 


common  law  and  under  the  Federal  anti- 
trust act,  and  also  many  state  anti-trust 
acts,  which  in  general  only  reassert  the  com- 
mon-law rule  against  monopolies,  or  are 
similar  thereto,  the  mere  fact  that  a  con- 
tract is  made  by  or  with  a  member  of  an 
illegal  combination,  or  by  or  with  the  illegal 
combination  itself,  does  not  invalidate  the 
contract  if  it  is  collateral  to  the  illegal  com- 
bination or  agreement,  and  is  based  upon  a 
sufficient  consideration.  Continental  Wall 
Paper  Co.  v.  Louis  Voight  &  Sons  Co.  212 
U.  S.  227,  63  L.  ed.  486,  29  Sup.  Ct.  Rep. 
280,  affirming  19  L.R.A.  (N.S.)  143,  78  C. 
C.  A.  567,  148  Fed.  939;  Chicago  Wall 
Paper  Mills  v.  General  Paper  Co.  78  C.  C. 
A.  607,  147  Fed.  491,  8  A.  &  E.  Ann.  Caa. 
889;  Boatmen's  Bank  v.  Fritzlen,  175  Fed. 
183;  Johns-Pratt  Co.  v.  Sachs  Co.  176  Fed. 
738;  Motion  Picture  Patents  Co.  v. 
Laemmle,  178  Fed.  104;  Virtue  v.  Creamery 
Package  Mfg.  Co.  102  C.  C.  A.  413,  179  Fed. 
115;  Midland  Valley  R.  Co.  v.  Hoffman 
Coal  Co.  91  Ark.  180,  120  S.  W.  380; 
Buckhorn  Plaster  Co.  v.  Consolidated  Plas- 
ter Co.  47  Colo.  516,  108  Pac.  27;  Brooklyn 
Distilling  Co.  v.  Standard  Distilling  &  Dis- 
tributing Co.  120  App.  Div.  237,  105  N.  Y. 
Supp.  267,  affirmed  on  other  grounds  in 
193  N.  Y.  551,  86  N.  E.  564;  Freed  v.  Amer- 
ican F.  Ins.  Co.  supra. 

Thus,  the  fact  that  the  owner  of  a  patent 
is  a  member  of  or  is  an  illegal  combination 
or  monopoly,  in  reference  to  whose  business 
the  patent  is  used,  is  no  bar  to  an  action 
for  the  infringement  of  the  patent.  Virtue 
v.  Creamery  Package  Mfg.  Co.;  Johns-Pratt 
Co.  ▼.  Sachs  Co.;  and  Motion  Picture 
Patents  Co.  v.  Laemmle, — supra. 

By  alleging  and  proving  a  conspiracy  to 
deprive  the  plaintiff  of  his  interst  in  certain 
valuable  patents,  to  establish  therewith  a 
monopoly,  in  violation  of  the  state  and  Fed- 
eral statutes,  and  the  further  fact  that,  in 
carrying  out  this  conspiracy,  the  conspira- 
tors, by  threats  and  false  representations, 
induced  the  plaintiff  to  part  with  his  inter- 
est in  such  patents,  plaintiff  is  entitled  to 
a  cancelation  of  his  assignment  of  his  inter- 
est in  the  patents,  or  to  an  accounting  of 
the  profits  derived  therefrom.  Disbrow  v. 
30  L.R.A.(N.S.) 


Creamerv  Package  Mfg.  Co.  110  Minn.  237, 
125  N,  W.  116. 

A  contract  by  a  monopoly  for  the  sale  of 
merchandise  is  not  illegal  merely  because 
the  seller  is  an  illegal  combination,  where 
the  contract  has  no  direct  relation  to  the 
illegal  combination,  being  merely  a  collat- 
eral contract,  founded  upon  a  good  consid- 
eration. Chicago  Wall  Paper  Mills  v.  Gen- 
eral Paper  Co.  supra. 

A  member  of  an  illegal  trust  or  combi- 
nation may,  nevertheless,  sue  a  railroad 
company  for  breach  of  its  common-law  and 
contractual  duty  to  furnish  cars  to  such 
member,  although  the  cars  are  to  be  used 
by  the  member  to  transport  a  product  with 
reference  to  which  the  illegal  combination 
exists,  since  a  breach  of  such  a  contract  is 
not  in  any  way  connected  with-  the  alleged 
illegal  combination.  Midland  Valley  R.  Co. 
V.  Hoffman  Coal  Co.  supra. 

A  lease  of  a  distilling  plant,  to  be  used 
by  a  monopoly  in  the  manufacture  and  sale 
of  alcohol  and  spirituous  liquors,  is  *iever- 
theless  valid,  since  such  a  contract  does  not 
come  within  the  inhibition  of  the  statute 
against  arrangements  or  combinations 
whereby  a  monopoly  in  the  production  or 
sale  of  an  article  in  common  use  is  or  may 
be  created,  as  this  statute  does  not  prevent 
the  selling  or  leasing  of  property,  nor  the 
buying  or  leasing  of  property  to  prevent 
competition,  but  is  designed  to  prevent  the 
owners  or  controllers  of  property  from  en- 
tering into  a  combination  to  regulate  the 
production  and  maintain  prices  for  their 
mutual  benefit,  according  to  their  respective 
interest.  Brooklyn  Distilling  Co.  v.  Stand- 
ard Distilling  &  Distributing  Co.  supra. 

So,  a  person  engaged  in  a  manufacturing 
business,  who  leases  his  plant  to  a  con- 
solidated company  engaged  in  the  same 
line  of  manufacture,  and  takes  employment 
for  a  time  with  such  company,  cannot  re- 
possess himself  of  the  leased  property,  and 
defend  his  possession  on  the  ground  that 
the  lessee  was  an  unlawful  combination. 
Buckhorn  Plaster  Co.  v.  Consolidated  Plas- 
ter Co.  supra. 

Promissory  notes  executed  to  a  member  of 
a  trust  or  monooolv  in  part  for  borrow 
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The  collatpral  contracts  of  a  "trust"  are 
not  void  and  unenforceable  iu  Michigan. 

Connolly  v.  Union  Sewer  Pipe  Co.  184 
U.  S.  640]!  46  L.  ed.  679,  22  Sup.  Ct.  Rep. 
431 ;  The  Charles  E.  Wiswall,  42  L.R.A.  85, 
30  C.  C.  A.  339,  57  U.  S.  App.  179,  86  Fed. 
671;  Barton  v.  Milvane,  59  Kan.  313,  62 
Pac.  883;  California  Cured  Fruit  Asso.  v. 
Stelling,  141  Cal,  713,  76  Pac.  320;  Na- 
tional Distilling  Co.  v.  Cream  City  Im- 
porting Co.  86  Wis.  352,  39  Am.  St.  Rep. 
902,  56  N.  W.  864 ;  Hadley  Dean  Plate  Glass 
Co.  V.  Highland  Glass  Co.  74  C.  C.  A.  462, 
143  Fed.  242;  Wiley  v.  National  W^all 
Paper  Co.  70  111.  App.  543;  Strait  v. 
National  Harrow  Co.  61  Fed.  819;  Gilbert 
V.  American  Surety  Co.  61  L.R.A.  253,  57 
C.  C.  A.  619,  121  Fed.  503;  Chicago  Wall 
Paper  Mills  v.  General  Paper  Co.  78  C.  C. 


A.  607,  147  Fed.  491,  8  A.  A,  E.  Ann.  Cas. 
889. 

In  the  absence  of  statutes  showing  a  con- 
trary intent  or  policy,  foreign  corporations 
will  be  permitted  to  do  business,  and  make 
contracts  which,  under  the  doctrine  of  state 
comity,  will  be  held  valid  and  enforced  by 
the  courts. 

People  V.  Hawkins,  106  Mich.  482,  64  X. 
W.  736;  Harris  v.  Runnels,  12  How.  84,  13 
L.  ed.  903. 

In  a  collateral  proceeding  between  a 
corporation  plaintiff  and  an  individual  de- 
fendant, the  latter  is  not  entitled  to  prove 
that  the  former  is  a  monopoly  or  "trust," 
in  order  to  establish  the  illegality  of  the 
the  contract  sued  on. 

Lafayette  Bridge  Co,  v.  Streator,  105 
Fed.    729;    American  Steel .  &  Wire  Co.  v. 


money,  and  also  for  services  performed  or 
to  be  performed  by  the  payee  in  the  line  of 
business  with  reference  to  which  the  monopo- 
ly existed,  are  not,  for  that  reason,  invalid, 
since  such  a  contract  does  not  have  the 
direct  and  necessary  effect  of  furthering  the 
purposes  of  the  monopoly,  although  it  does 
indirectly  or  incidentally  have  such  effect. 
Boatmen's  Bank  v.  Fritzlen,  supra.  The 
foreging  decision  considered  the  legality  of 
such  a  contract  under  the  anti-trust  laws  of 
Kansas.  In  this  connection  it  is  interesting 
to  compare  State  v.  Wilson,  73  Kan.  343, 
117  Am.  St.  Rep.  479,  80  Pac.  039,  84  Pac. 
737,  wherein  was  considered  the  validity  of 
notes  secured  by  a  mortgage  given  under 
substantially  similar  circumstances;  and  it 
was  held  that,  under  the  anti-trust  laws  of 
Kansas,  such  notes  and  mortgage  were  in- 
valid. The  important  provision  of  this  act, 
80  far  as  concerns  this  question,  was  to  the 
effect  that  any  contract  or  agreement  in 
violation  of  the  act  should  be  absolutely 
void,  and  not  enforceable  in  any  of  the 
courts  of  the  state;  and  when  any  civil  ac- 
tion shall  be  commenced  in  any  court  of  the 
state,  "it  shall  be  lawful  to  plead  in  the 
defense  thereof  that  the  plaintiff,  or  any 
other  person  interested  in  the  prosecution  of 
.  the  case,  is  at  the  time,  or  has  within  one 
year  next  preceding  the  date  of  the  com- 
mencement of  any  such  action,  been  guilty, 
either  as  principal,  agent,  representative,  or 
consignee,  directly  or  indirectly,  of  a  vio- 
lation of  any  of  the  provisions  of  this  act, 
or  that  the  cause  of  action  grows  out  of  any 
business  transaction  in  violation  of  this 
act."  As  stated,  the  transaction  involved 
in  each  of  these  cases  was  the  execution  of 
notes  secured  by  a  mortgage  to  a  member  of 
a  commission  association  engaged  in  the 
buying  and  selling  of  cattle  under  a  by- 
law prohibiting  the  members  from  charging 
a  commission  of  less  than  a  certain  amount. 
This  commission  or  exchange  practically 
controlled  all  this  business  at  that  point. 
The  consideration  for  the  notes  was  bor- 
rowed money  and  payment  of  services  ren- 
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dered  or  to  be  rendered  by  a  member  of  this* 
association  in  the  sale  of  live  stock.  In 
reaching  the  conclusion  that  this  transac- 
tion came  within  the  provisions  of  the  act, 
and  hence  was  invalid,  the  court  reasoned 
that  the  mortgage  was  void,  not  because  it 
was  given  to  one  who  was  a  member  of  an 
unlawful  combination,  but  because  a  part 
of  its  consideration — the  charge  made  for 
commission — was  itself  illegal,  and  addeil: 
"This  is  not  an  instance  of  an  attempt  to 
fasten  a  disability  to  sue  upon  an  individu- 
al because  of  his  violation  of  the  law  in 
some  independent  or  collateral  matter;  the 
objection  goes  to  the  contract  itself.  The 
statute  forbids  a  member  of  a  trust  to  do 
any  business  in  the  state, — that  is  to  say, 
as  properly  interpreted,  to  do  any  business 
in  promotion  of,  or  in  pursuance  of,  the 
purposes  of  the  trust.  Assuming  the  facts 
to  be  as  alleged  by  the  defendant,  the 
mortgagee,  a  member  of  the  trust,  bought 
these  cattle  for  him,  and,  in  pursuance  of 
the  obnoxious  by-law,  made  him  a  charge  of 
50  cents  a  head  for  such  service.  This  was 
an  illegal  act,  and  the  contract  to  pay  such 
rommission  was  a  contract  to  pay  a  sum 
exacted  in  defiance  of  the  law.  Tne  contract 
for  this  payment  was,  therefore,  a  contract 
in  violation  of  the  statute,  by  the  very 
terms  of  which  such  contracts  are  made  not 
merely  nonenforceable,  but  absolutely  void." 
In  connection  with  the  two  preceding 
cases  it  is  interesting  to  compare  Continen- 
tal Wall  Paper  Co.  v.  Louis  Voight  &  Sons 
Co.  supra,  a  leading  and  authoritative  case 
on  the  question  of  what  constitutes  a  collat- 
eral contract,  in  the  sense  that  it  does  not 
come  within  the  provisions  of  enactments 
against  trusts  and  monopolies.  This  case 
was  disposed  of  on  demurrer  to  the  answer 
of  the  defendants  to  an  action  brought  for 
goods  sold  and  delivered  by  a  member  of  an 
alleged  unlawful  combination.  By  the  de- 
murrer the  plaintiff  admitted  that  it  was 
a  member  of  a  combination  or  trust  formed 
for  the  purpose  of  restraining  and  monopo* 
lizinjr  trade  and  commerce  amonir  the  mv- 
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Wire  Drawers'  &  D.  M.  Unions  Nog.  1  &  3, 
90  Fed.  608;  Harrison  v.  Glucose  Sugar  Ref. 
Co.  58  L.R.A.  9]  5,  53  C.  C.  A.  487,  116 
Fed.  304;  Dennehy  v.  McNulta,  41  L.R.A. 
609,  30  C.  C.  A.  422,  59  U.  S.  App.  264,  86 
Fed.  825;  Pennsylvania  Go.  v.  Bay,  138  Fed. 
204;  Dr.  Miles  Medical  Co.  v.  Piatt,  142 
Fed.  606;  Atty.  Gen.  ex  rel.  Miner  v. 
Lorman,  59  Mich.  162,  60  Am.  Rep.  287, 
26  N.  W.  311 ;  Detroit  Driving  Club  v.  Fitz- 
gerald, 109  Mich.  675,  67  N.  W.  899;  2 
Morawetz,  Priv.  Corp.  §§  758,  769;  10  Cyc. 
Law  &  Proc.  p.  256;  Importing  &  Exporting 
Co.  V.  Locke,  50  Ala.  332;  Charles  River 
Bridge  v.  Warren  Bridge,  7  Pick.  344; 
Kayser  v.  Bremen,  16  Mo.  88;  Centre  &  K. 
Tump.  Road  Co.  v.  M'Conaby,  16  Serg.  & 
R.  140;  Pattison  v.  Albany  Bldg.  &  L.  Asso. 
C3  Ga.  373;  Niemeyer  v.  Little  Rock  Junc- 


tion R.  Co.  43  Ark.  Ill;  Aurora  &  C.  R. 
Co.  v.  Lawrenceburgli,  56  Ind.  80;  National 
Docks  R.  Co.  v.  Central  R.  Co.  32  N.  J. 
Eq.  755;  Duke  v.  Cahawba  Nav.  Co.  10  Ala. 
372;  Garrett  v.  Dillsburg  &  M.  R.  Co.  78 
Pa.  465;  Stout  v.  Zulick,  48  N.  J.  L.  599, 
7  Atl.  362;  Swartwout  v.  Michigan  Air 
Line  R.  Co.  24  Mich.  393;  Nichols  v.  Ann 
Arbor  &  Y.  Street  R.  Co.  87  Mich.  368,  16 
L.R.A.  371,  49  N.  W\  538;  Toledo  &  A.  A.  R. 
Co.  V.  Johnson,  49  Mich.  149,  13  N.  W.  492; 
Canal  Street  Gravel-Road  Co.  v.  Paas,  95 
Mich.  381,  54  N.  W.  907;  Wyandotte  Elec- 
tric Light  Co.  V.  Wyandotte,  124  Mich.  48, 
82  N.  W.  821 ;  Detroit  &  T.  Shore  Line  R. 
Co.  V.  Campbell,  140  Mich.  394,  103  N.  W. 
856. 

Discovery   will   not  be   compelled   in  aid 
of  any  civil  action,  although  no  penalty  or 


eral  states  in  the  manufacturing,  buying, 
selling,  and  dealing  in  wall  paper;  that 
this  combination  had  the  direct  efTect  to  ac- 
complish that  purpose;  that  the  defendant, 
engaged  in  buying  and  selling  wall  paper 
in  Ohio  and  other  states,  was  compelled  to 
become  a  party  to  the  illegal  combination 
or  go  out  of  business;  that  the  account  in 
.  suit  was  made  up  as  to  prices  and  terms  of 
sale,  not  upon  the  basis  of  an  independent 
collateral  contract  for  goods  sold  and  de- 
livered, but  with  direct  reference  to  and  in 
conformity  with,  and  for  the  object  of,  en- 
forcing the.  agreement  that  constituted  or 
out  of  which  came  the  illegal  combination 
whose  business  was  carried  on  under  the 
name  of  the  plaintiff;  that  a  judgment 
nj^ainst  the  defendant  upon  the  account  in 
suit  would,  in  effect,  legally  and  practically 
aid  the  combination  to  reap  the  fruits  of 
agreements  that  were  illegal  under  the  acts 
of  Congress,  and  the  making  of  which  was 
declared  by  that  act  a  crime.  On  the  part  of 
the  plaintiff,  the  contention  was  made  that 
the  contract  in  question  was  .a  collateral 
agreement  within  the  rule  of  Connolly  v. 
Union  Sewer  Pipe  Co.  184  U.  S.  540,  46 
L.  ed.  679,  22  Sup.  Ct.  Rep.  431.  In  distin- 
guishing the  two  cases,  the  court  pointed 
out  that  in  the  Connolly  Case  the  defend- 
ant seeking  to  avoid  payment  for  goods  pur- 
chased had  no  connection  with  the  general 
business  or  operations  of  the  alleged  illegal 
corporation  that  sold  the  goods.  He  had 
nothing  whatever  to  do  with  the  formation 
of  that  corporation,  and  could  not  partici- 
pate in  the  profits  of  its  business.  His  con- 
tract was  to  take  certain  goods  at  an  agreed 
price,  and  was  nothing  more,  and  was  not 
in  itself  illegal,  nor  part  of,  nor  in  execu- 
tion of,  any  general  plan  or  scheme  which 
the  law  condemned.  It  was  the  case  sim- 
ply of  a  corporation  that  dealt  with  an  en- 
tire stranger  in  its  management  and  opera- 
tions, and  sold  goods  which  it  owned  to  one 
who  wished  to  buy  them.  But  the  case  then 
before  it,  the  court  said^  was  entirely  differ- 
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ent,  and  added:  "The  Continental  W^all  Pa- 
per Company  seeks  in  legal  effect  the  aid  of 
the  court  to  enforce  a  contract  for  the  sale 
and  purchase  of  goods  which,  it  is  admitted 
by  the  demurrer,  was  in  fact,  and  was  in- 
tended by  the  parties  to  be,  based  upon 
agreements  that  were  and  are  essential 
parts  of  an  illegal  scheme.  ...  If 
judgment  be  given  for  the  plaintiff,  the  re- 
sult, beyond  all  question,  will  be  to  give 
the  aid  of  the  court  in  making  effective  the 
illegal  sCgreements  that  constituted  the  for- 
bidden combination.  .  .  .  Stated  short- 
ly, the  present  case  is  this:  The  plaintiff 
comes  into  court  admitting  that  it  is  an 
illegal  combination  whose  operations  re- 
strain and  monopolize  commerce  and  trade 
among  the  states,  and  asks  a  judgment  that 
will  give  effect,  as  far  it  it  goes,  to  agree- 
ments that  constituted  that  combination, 
and  by  means  of  which  the  combination  pur- 
poses to  accomplish  forbidden  ends.  We 
hold  that  such  a  judgment  cannot  be  grant- 
ed without  departing  from  the  statutory 
rule  long  established  in  the  jurisprudence 
of  both  this  country  and  England,  that  a 
court  will  not  lend  its  aid  in  any  way  to  a 
party  seeking  to  realize  the  fruits  of  an 
agreement  that  appears  to  be  tainted  with 
illegality." 

Under  the  anti -trust  laws  of  Oklahoma, 
an  illegal  trust  or  monopoly,  selling  goods 
or  merchandise  manufactured  within  the 
state,  cannot  recover  the  purchase  price 
thereof,  where  the  illegality  of  the  contract 
on  this  ground  is  properly  pleaded  by  the 
purchaser.  W^agner  v.  ^Minnie  Harvester 
Co.    (Okla.)    106  Pac.  969. 

But  to  come  within  the  provisions  of 
such  an  act,  the  sale  must  have  been  made 
within  the  state,  as  the  act  does  not  apply 
to  sales  made  in  another  state,  since  such  a 
sale  would  be  a  part  of  interstate  commerce, 
which  cannot  be  controlled  by  an  act  of  the 
state.  Frank  A.  Menne  Factory  v.  Harback, 
86  Ark,  278,  107  S.  W.  991. 

A.  Q.  S. 
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forfeiture  would  flow  directly  from  it,  if 
such  discovery  miglit  have  a  tendency  to, 
or  might  eventually,  subject  the  party  to 
such  penalty  or  forfeiture  in  another  pro- 
ceeding. 

6  Ene.  PI.  &  Pr.  pp.  742,  743;  Taylor  v. 
Bruen,  2  Barb.  Ch.  301;  Skinner  v.  Judson, 
8  Conn.  533,  21  Am.  Dec.  691;  Marshall 
V.  Riley,  7  Ga.  367;  Livingston  v.  Tomp- 
kins, 4  Johns.  Ch.  432,  8  Am.  Dec.  598; 
Lindsley  v.  James,  3  Coldw.  477;  North- 
western Bank  v.  Nelson,  1  Gratt.  108; 
Thompson  v.  Whitaker  Iron  Co.  41  W.  Va. 
674,  23  S.  E.  795;  United  States  v.  Saline 
Bank,  1  Pet.  300,  7  L.  ed.  69;  United  States 
V.  National  Lead  Co.  75  Fed.  94;  Atterberry 
v.  Knox,  8  Dana,  282;  Legoux  v.  Wante,  3 
Harr.  &  J.  ]84;  March  v.  Davison,  9  Paige, 
679 ;  Stewart  v.  Drasha,  4  McLean,  563,  Fed. 
Cas.  No.  13,424. 

Mr.  Elmer  N.  Peters,  with  Mr.  John 
Li,  Wright,  for  respondent: 

Testimony  as  to  the  character  of  relator 
is  admissible. 

Detroit  Salt  Co.  v.  National  Salt  Co.  134 
Mich.  121,  96  N.  W.  1 ;  Erpelding  v.  Mc- 
Kearnan,  143  Mich.  415,  107  N.  W.  107. 

The  right  of  a  foreign  corporation  to  sue 
in  our  court  is  limited,  first  by  statute,  and 
second,  by  the  general  rule  that  the  doctrine 
of  state  comity  will  not  be  applied  in  behalf 
of  a  foreign  corporation  seeking  to  recover 
upon  a  claim  or  contract  expressly  pro- 
hibited by  law,  or  one  which  is  clearly  at 
variance  with  the  settled  policy  of  the 
state. 

Seamans  v.  Temple  Co.  105  Mich.  400,  28 
L.R.A.  430,  55  Am.  St.  Rep.  457,  63  N.  W. 
408;  People's  Mut.  Ben.  Soc.  v.  Lester,  105 
Mich.  716,  63  N.  W.  977;  19  Cyc.  Law  & 
Proc.  p.  1222;  Swing  v.  Cameron,  145  Mich. 
175,  9  L.R.A.(N.S.)  417,  108  N.  W.  506,  9 
A.  &  £.  Ann.  Cas.  332;  Thompson  v. 
Waters,  25  Mich.  214,  12  Am.  Rep.  243; 
American  &  F.  Christian  Union  v.  Yount, 
101  U.  S.  350,  25  L.  ed.  890;  Swing  v. 
Weston  Lumber  Co.  140  Mich.  344,  103  N. 
W.  816;  Heflfron  v.  Daly,  133  Mich.  613, 
95  N.  W.  714;  Union  Trust  Co.  v.  Preston 
Nat.  Bank,  136  Mich.  460,  112  Am.  St.  Rep. 
370,  99  N.  W.  399,  4  A.  &  E.  Ann.  Cas.  347 ; 
Edison  General  Electric  Co.  v.  Canadian  P. 
Nav.  Co.  8  Wash.  370,  24  L.R.A.  315,  40 
Am.  St.  Rep.  910,  36  Pac.  260. 

Corporations  are  not  entitled  to  the 
privileges  and  immunities  of  citizens  of  the 
several  states. 

19  Cyc.  Law  &  Proc.  p.  1226  and  note. 

The  question  as  to  whether  or  not  the 
relator  ha%  entered  into  a  trust  agreement, 
as  defined  in  the  statute,  is  material  to  the 
issue. 

Detroit  Salt  Co.  v.  National  Salt  Co.  134 
Mich.  119,  96  N.  W.  1. 
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Noncompliance  with  the  provisions  of  the 
statute  relating  to  the  doing  of  business 
within  the  state  by  a  foreign  corporation 
may  be  interposed  as  a  defense  to  a  suit 
based  upon  contracts  made  in  this  state  by 
such  a  noncomplying  foreign  corporation. 

Rough  v.  Breitung,  117  Mich.  48,  75  N. 
W.  147;  Wright  v.  St.  Louis  Sugar  Co.  146 
Mich.  555,  109  N.  W.  1062;  Hastings  In- 
dustrial Co.  v.  Moran,  143  Mich.  679,  107 
N.  W.  706. 

If  the  relator's  books,  papers,  and  records, 
if  produced,  would  sho.w  that  it  had  vio- 
lated the  anti-trust  statute,  the  only  effect 
of  such  disclosure,  outside  of  the  effect  it 
would  have  upon  the  case  at  bar,  would  be 
the  possible  commencement  of  proceed! ngi» 
restraining  the  further  carrying  on  of  its 
business  in  this  state;  and  this  is  not  the 
infliction  of  a  penalty  of  forfeiture,  for  the 
reason  that  foreign  corporations  doing  busi- 
ness here,  not  by  right,  but  by  comity. 

Paul  v.  Virginia,  8  Wall.  168,  19  L.  ed. 
357;  State  v.  Standard  Oil  Co.  61  Neb.  28, 
87  An.  St.  Rep.  449,  84  N.  W.  413;  Western 
U.  Teleg.  Co.  v.  Mayer,  28  Ohio  St.  521. 

Stone,  J.,  delivered  the  opinion  of  the 
court : 

Relator  is  a  corporation  organized  and 
existing  under  the  laws  of  Wisconsin.  It 
was  first  incorporated  in  1881,  under  the 
name  of  the  Parker-Dennett  Harvesting 
Machine  Company,  Limited,  with  a  capital 
stock  of  $100,000,  for  the  purpose  of  manu- 
facturing and  selling  harvesting  and  other 
farm  machinery.  In  March,  1882,  its  name 
was  changed  to  the  Dennett  Harvesting  Ma- 
chine Company,  Limited.  In  February, 
1883,  itfl  capital  was  increased  to  $250,000. 
In  December,  1883,  it  was  again  increased 
to  $500,000.  In  Novemlter,  1884,  the  name 
of  the  company  was  changed  to  the  Mil- 
waukee Harvester  Company.  In  April, 
1889,  the  capital  stock  was  increased  to 
$750,000,  and  in  January,  1893,  was  again 
increased  to  $1,000,000,  where  it  has  re- 
mained ever  since.  On  September  6,  1902, 
the  name  of  the  company  was  changed  to 
the  International  Harvester  Company  of 
America,  which  name  it  now  bears.  On 
April  3,  1903,  the  relator  was  regularity  ad 
mitted  by  the  secretary  of  state  of  Michigan 
to  carry  on  its  business  in  this  state,  in  ac- 
cordance with  the  provisions  of  Act  No. 
206  of  the  Public  Acts  of  1901,  and  in 
pursuance  of  the  authority  granted  it,  as 
aforesaid,  has  conducted  its  business  of  sell- 
ing agricultural  implements  in  this  state 
since  that  time,  and  has  invested  larg; 
sums  of  money  in  real  estate,  and  'viarc 
houses  necessary  and  incident  to  its  busi- 
ness aforesaid.  Since  its  admission  to  do 
business  in  this  state,  it  claims  that  it  has 
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complied  with  all  the  requirements  of  our 
foreign'  corporation  laws  by  regularly 
filing  its  annual  reports;  and  this  claim  is 
not  denied  by  respondent.  In  1907,  in  the 
regular  course  of  its  business  in  this  state, 
the  relator  appointed  Fayette  De  Puy  and 
John  Holmes  (a  copartnership  doing  busi- 
ness as  De  Puy  &  Holmes)  its  agents  for 
the  sale  of  its  products  at  Grand  Lodge  and 
vicinity.  During  the  continuance  of  this 
agency, — that  is,  during  the  spring  and 
summer  months  of  ]907, — the  said  De  Puy 
&  Holmes  became  indebted  to  the  relator 
in  the  claimed  sum  of  about  $1,500,  a  large 
portion  of  which  was  for  moneys  collected 
by  said  De  Puy .  &,  Holmes  as  agents  of 
relator,  and  the  remainder  was  for  the  pur- 
chase price  of  goods  sold  and  delivered  to 
said  De  Puy  &  Holmes  by  relator  during 
the  continuance  of  the  agency  aforesaid. 
Most  of  this  indebtedness  remaining  un- 
paid, the  relator,  on  November  12,  1909, 
commenced  an  action  of  assumpsit  in  tlie 
circuit  court  for  the  county  of  Eaton, 
against  said  De  Puy  &  Holmes,  to  recover 
the  amount  owing  to  it,  as  above  stated. 
The  declaration  was  on  the  common  counts. 
Defendant  Holmes  made  no  defense,  and  his 
default  was  regularly  entered;  but  defend- 
ant De  Puy  filed  a  plea  of  the  general  issue, 
with  notice  of  two  special  defenses,  viz.: 

(1)  That  the  plaintiff,  at  the  time  the 
indebtedness  mentioned  was  created,  was  a 
"trust,"  as  defined  by  the  statutes  of  this 
state,  and  hence  any  contract  made  by  de- 
fendant with  the  plaintiff  was  null  and  void, 
and  against  public  policy.  That  the  said 
plaintiff  is  a  corporation  organized  and 
existing  under  the  laws  of  the  state  of  Wis- 
consin. That  the  purpose  of  said  corpora- 
tion is,  to  wit,  the  control  of  the  manu- 
facturing of  all  harvest  machinery  and 
other  agricultural  implements,  to  carry  out 
restrictions  in  trade  of  the  said  agricultur- 
al impleme»itfl,  to  limit  or  reduce  the  price 
of  said  implements,  to  prevent  competition 
in  the  manufacture  of  said  implements,  to 
fix  the  price  to  the  consumer,  thereby  con- 
trolling and  establishing  the  price  to  the 
public  at  large  by  entering  into  an  agree 
ment  whereby  it  has  bound  itself  with  the 
several  harvester  companies  not  to  sell  any 
of  their  or  ita  manufactured  products  be 
low  a  certain  standard,  by  them  and  the 
plaintiff  fixed.  That  the  plaintiff  is  a 
pool  and  combine,  whereby  the  interest  of 
all,  or  nearly  all,  of  the  great  harvester 
companies  of  the  world,  are  united,  and  the 
interest  of  all  such  companies  is  fixed  by 
the  said  plaintiff.  And  that  the  plaintiff 
thereby  fixes  and  controls  the  price  of  their 
products. 

(2)  That  the  plaintiff  had  never  filed  a 
copy  of  its  articles  of  incorporation  with 
ao  L.R.A.(N.S.) 


the  secretary  of  state  of  the  state  of 
Michigan,  or  paid  the  lawful  fees  by  it  to 
be  paid,  before  doing  business  in  this  state, 
and  hence  any  contract  made  by  defendant 
with  the  plaintiff  was  null  and  void,  and 
could  not  be  enforced.  We  note  in  passing 
that  the  second  allegation  of  the  notice  is 
in  direct  conflict  with  the  relator's  petition 
for  mandamus  (Petition,  par.  2),  which 
paragraph  of  petition  is  admitted  to  be 
true,  in  the  answer  of  respondent. 

After  issue  was  thus  joined,  defendant 
De  Puy  filed  a  petition  under  circuit  court 
rules  60-67  (124  Mich,  xxxviii.  87  N.  W. 
vi.),  first  reciting  in  substance  the  defenses 
above  mentioned,  and  then  alleging  that  it 
was  necessary,  to  enable  him  to  prepare  for 
trial,  that  the  books,  records,  documents, 
and  papers  of  the  plaintiff  (relator),  show- 
ing the  names  of  its  stockholders,  the 
amount  of  stock  held  by  each,  the  names  of 
its  officers,  the  total  amount  of  property  in 
Michigan  from  1903  to  1909,  the  total 
amount  of  property  owned  by  it  from 
1903  to  1909,  the  total  amount  of 
business  done  by  it  from  1903  to 
1909,  the  total  amount  of  business  done  by 
it  in  Michigan  from  1903  to  1909,  also  the 
number  and  location  of  factories,  also  the 
records  of  its  stockholders'  and  directors' 
meetings  from  1903  to  1909,  or  sworn  copies 
thereof,  be  produced,  and  deposited  with  the 
clerk  of  said  court,  and  that  all  proceedings 
in  the  suit  of  the  plaintiff  be  stayed  imtil 
such  l)ooks,  records,  etc.,  were  produced,  as 
prayed  for.  The  petition  contained  an  aver- 
ment, upon  information  and  belief  (in  ad- 
dition to  the  special  defenses  set  up  under 
the  plea  of  the  general  issue),  that  plain- 
tiff (relator)  had  increased  from  time  to 
time  the  proportion  of  its  capital  stock 
represented  by  property  and  business  in 
Michigan,  and  had  not,  within  thirty  days 
after  such  increase,  filed  a  statement  show- 
ing such  increase,  with  the  secretary  of 
state.  We  note  again  the  fact  that,  in  its 
petition  for  mandamus,  the  relator  avers 
that  it  has  in  all  respects  complied  with  the 
laws  of  this  state,  governing  the  business  of 
foreign  corporations  in  the  state.  The  an- 
swer of  respondent  does  not  deny  the  aver- 
ment. Berube  v.  Wheeler,  128  Mich.  32, 
87  N.  W.  50;  Barlow  v.  Riker,  138  Mich. 
607,  101  N.  W.  820.  After  hearing  the  said 
petition  of  defendant  De  Puy,  the  respond- 
j  ent  granted  the  order  prayed  for,  whereupon 
the  relator  formally  moved  the  respondent 
to  vacate  such  order,  which  motion  of  re- 
lator was  denied.  Relator  filed  its  petition 
in  this  court  for  a  writ  of  mandamus  to 
compel  the  respondent  to  vacate  and  set 
aside  the  order  above  mentioned;  an  ordei 
to  show  cause  was  issued  and  served;  and 
respondent  has  made  a  return,  substantial- 
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ly  admitting  all  of  the  material  averments 
of  relator's  petition. 

At  the  outset  it  may  be  well  for  us  to 
distinguish  this  case  from  the  several 
cases  in  this  court,  cited  by  respondent's 
counsel  to  the  proposition  that  contracts  of 
an  unlicensed  foreign  corporation,  made  in 
this  state,  are  illegal,  and  that  such  corpo- 
rations will  be  denied  the  aid  of  our  courts 
in  enforcing  such  contracts.  Most  of  the 
cases  cited  are  insurance  cases,  in  which  the 
contracts  were  expressly  prohibited,  and 
some  of  them  are  cases  of  foreign  mercan- 
tile corporations,  in  which  the  statute  ex- 
pressly declared  that  such  contracts  should 
be  void.  Such  corporations  have  sometimes 
been  spoken  of  as  having  no  legal  existence 
here,  and  as  having  no  standing  in  our 
courts.  Among  such  cases  are  the  follow- 
ing: Richardson  v.  Buhl,  77  Mich.  032,  C 
L.R.A.  457,  43  N.  W.  1102;  Seamans  v. 
Temple  Co.  305  Mich.  400,  28  L.R.A.  430, 
55  Am.  St.  Rep.  467,  63  N.  W.  408 ;  People's 
Mut.  Ben.  Soc.  v.  Lester,  305  Mich.  716,  03 
N.  W.  fl77;  Swing  v.  Weston  Lumber  Co. 
140  Mich.  344,  103  N.  W.  816;  Swing  v. 
Cameron,  145  Mich.  176,  9  L.R.A.(N.S.) 
417,  108  N.  W.  506,  9  A.  &  E.  Ann.  Cas.  332. 
It  was,  however,  held  in  People  v.  Hawkins, 
106  Mich.  479,  64  N.  W.  736,  that  an  agent 
of  a  foreign  corporation  could  not  defend 
a  charge  of  embezzlement,  upon  the  ground 
that  the  corporation  was  prohibited  from 
doing  business  in  this  state,  by  reason  of 
noncompliance  with  the  statutory  con- 
ditions. 

We  are  here  dealing  with  a  corporation 
that  is  alleged  to  be  a  "trust"  or  monopoly  j 
one,  however,  which,  as  appears  by  its  arti- 
cles of  incorporation,  was  lawfully  organ- 
ized for  a  legitimate  purpose  and  biuiness, 
under  the  laws  of  Wisconsin.  It  has  com- 
plied with  the  laws  of  this  state  regulating 
foreign  corporations.  It  comes  into  a  court 
of  this  state,  and  sues  upon  an  independent 
collateral  contract,  made  with  defendant,  an 
agent  in  this  state, — a  contract  in  no  way 
tainted  with  the  illegality  of  the  alleged 
trust  or  combination,  and  one  not  prohibited 
by  our  statute.  Can  the  defense  here  sought 
to  be  imposed  be  maintained  T  Assuming, 
as  contended,  that  the  alleged  combination 
was  illegal  if  tested  by  the  principles  of  the 
common  law,  still  it  would  not  follow  that 
the  defendant  could  refuse  to  pay  for  goods 
bought  by  him  under  special  contract  with 
plaintiff.  The  illegality  of  such  combina- 
tion and  "trust"  would  not  prevent  the 
plaintiff  corporation  from  selling  goods  that 
it  obtained  even  from  its  constituent  com- 
panies or  either  of  them.  It  could  pass  title 
by  sale  to  any  one  desiring  to  buy,  and  the 
buyer  could  not  justify  a  refusal  to  pay  for 
what  he  bought  and  received  by  proving 
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that  the  seller  had  previously,  in  the 
prosecution  of  its  business,  entered  into  an 
illegal  combination  with  others  in  refer- 
ence generally  to  the  sale  of  articles  or 
products.  Connolly  v.  Union  Sewer  Pipe 
Co.  184  U.  S.  540,  46  L.  ed.  679,  22  Sup.  Ct. 
Rep.  431.  This  was  an  action  brought  upon 
a  contract  between  the  parties,  which  was 
itself  legal  and  entirely  collateral  to  any 
illegal  combination.  It  was  sought  there  by 
special  defense  to  defeat  the  action  by  show- 
ing that  the  plaintiff  was  a  "trust"  or 
combination,  and  the  Supreme  Court  of  the 
United  States  held  that  the  defense  could 
not  be  maintained.  The  court  cites  Strait 
v.  National  Harrow  Co.  (C.  C.)  61  Fed. 
819,  and  Kiff  v.  Youmans*  86  N.  Y.  329,  40 
Am.  Rep.  543.    Justice  Harlan  said: 

"In  National  Distilling  Co.  v.  Cream  City 
Importing  Co.  86  Wis.  352,  355,  39  Am. 
St.  Rep.  902,  56  N.  W.  864,  which  was  an 
action  to  recover  the  price  of  goods  sold  and 
delivered,  one  of  the  defenses  was  that  the 
plaintiff  was  a  member  of  an  illegal  trust  or 
combinaticn  to  interfere  with  the  freedom  of 
trade  and  commerce.  The  supreme  court 
of  Wisconsin  said:  *The  first  defense  does 
not  deny  any  allegation  of  the  complaint, 
but  the  substance  of  it  is  that  the 
sale  and  delivery  of  the  goods  in  question 
to  the  defendant  was  void,  as  against  pub- 
lic policy,  because  the  vendor  was  at  the 
time  a  member  of  an  unlawful  trust  or 
combination,  formed  to  unlawfully  inter- 
fere with  the  freedom  of  trade  and  com- 
merce, and  in  restraint  thereof,  and  to  ac- 
complish the  ends  therein  set  forth.  .  .  . 
Conceding  for  the  purposes  of  this  case 
that  the  trust  or  combination  in  question 
may  be  illegal,  and  its  members  may  be  re- 
strained from  carrying  out  the  purposes  for 
which  it  was  created  by  a  court  of  equity, 
in  a  suit  on  behalf  of  the  public,  or  may  be 
subject  to  indictment  or  punishment,  there 
is,  nevertheless,  no  allegation  showing  or 
tending  to  show  that  the  contract  of  sale 
between  the  plaintiff  and  defendant  was 
tainted  with  any  illegality,  or  was  contrary 
to  public  policy.  Ihe  argument,  if  any  the 
case  admits  of,  is  that,  as  the  plaintiff  was 
a  member  of  the  so-called  "trust"  or  ''com- 
bination," the  defendant  might  voluntarily 
purchase  the  goods  .  .  .  of  it  at  any 
agreed  price,  and  convert  them  to  its  own 
use,  and  be  justified  in  a  court  of  justice  in 
its  refusal  to  pay  the  plaintiff  for  them, 
because  of  the  connection  of  the  vendor 
with  such  trust  or  combination.  The  plain- 
tiff's cause  of  action  is  in  no  legal  sense  de- 
pendent upon  or  affected  by  the  alleged 
illegality  of  the  trust  or  combination,  be- 
cause the  illegality,  if  any,  is  entirely  col- 
lateral to  the  transaction  in  question,  and 
the  court  is  not  called  upon  in  this  action 
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to  enforce  any  contract  tainted  with  il- 
legality, or  contrary  to  public  policy.  The 
mere  fact  that  the  plaintiff  is  a  member  of 
a  trust  or  combination,  created  with  the  in- 
tent and  purposes  set  forth  in  the  answer, 
will  not  disable  or  prevent  it  in  law  from 
selling  goods  within  or  affected  by  the  pro- 
visions of  such  trust  or  combination,  and 
recovering  their  price  or  value.  It  does 
not  appear  that  it  had  stipulated  to  refrain 
from  such  transactions.  A  contrary  doc- 
trine would  lead  to  most  startling  and 
dangerous  consequences.*  .  .  .  Denjiehy 
V.  McNulta,  41  L.R.A.  609,  30  C.  C.  A.  422, 
69    U.    S.    App.    264,    86    Fed.    826,    827, 

o^V*      •      •      • 

"It  is  undoubtedly  the  general  rule  that  a 
contract  made  in  violation  of  a  statute  is 
void,  and  no  recovery  can  be  had  upon  it; 
as  in  Embrey  v.  Jemison,  131  U.  S.  336,  348, 
33  L.  ed.  172,  177,  9  Sup.  Ct.  Rep.  770. 
That  was  an  action  upon  a  promissory  note 
given  in  execution  of  a  contract  for  the  pur- 
chase of  ^future  delivery'  cotton,  neither  the 
purchase  nor  delivery  of  actual  cotton  being 
contemplated  by  the  parties,  but  the  settle- 
ment in  respect  to  which  was  to  be  on  the 
basis  of  the  'difference'  between  the  contract 
price  and  the  market  price  of  cotton 
futures,  according  to  the  fluctuations  in  the 
market.  The  contract  was  held  to  be  a 
wagering  contract,  and  therefore  illegal  and 
void."  Miller  v.  Ammon,  145  U.  S.  421,  36 
L.  ed.  759,  12  Sup.  Ct.  Rep.  884;  McMullen 
v.  Hoffman,  174  U.  S.  639,  654,  43  L.  ed. 
1117,  1123,  19  Sup.  Ct.  Rep.  839. 

Assuming,  therefore,  that  relator  is  a 
"trust"  or  monopoly,  as  defined  by  our  laws, 
its  independent  or  collateral  contracts,  such 
as  is  sued  on  in  this  case,  are  just  as  valid 
and  enforceable  as  are  the  contracts  of  any 
other  person  or  corporation,  unless  some 
statute  has  changed  the  rule  of  the  com- 
mon law  in  that  respoct.  The  only  statutes 
touching  the  matter  are  act  No.  255,  Pub. 
Acts  1899,  and  act  No.  329,  Pub.  Acts  1905. 
Subdivision  6  of  §  1,  and  §§  2,  3,  and  8 
of  the  act  of  1899,  are  here  referred  to.  Act 
No.  329  of  1905  is  entitled,  "An  Act  Re 
lative  to  Agreements,  Contracts,  and  Com- 
binations in  Restraint  of  Trade  or  Com- 
merce." It  is  declared  to  l)e  supplementary 
to,  and  declaratory  of,  and  in  addition  to. 
act  No.  255  of  1899.  Its  first  five  sections 
are  material  here,  and  are  referred  to. 
Neither  of  the  acts  undertakes  to  prohibit 
or  forbid  the  making  of  such  contracts  as 
the  one  involved  in  this  suit.  It  is  evident 
that,  by  the  language  of  §  8  of  the  act  of 
1899,  and  §  5  of  act  of  1905,  above  referred 
to,  the  legislature  did  not  leave  to  infer 
once  or  implication  the  illegality  of  the  par 
ticular  contracts  which  it  was  dealing  with. 

The  language  of  Justice  Harlan  in  Con- 
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nolly    V.    Union    Sewer    Pipe    Co.    supra, 
where  he  deals  with  the  special  defense  in 
that  case,  based  upon  the  "Sherman  anti- 
trust act,"  is  pertinent  here:     "The  special 
defense  based  upon  act  Cong.  July  2,  1800, 
chap.  647,  26  Stat,  at  L.  209,  U.  S.  Comp. 
Stat.   1901,  p.  3200,  was  also  properly  re- 
jected.    .     .     .    Much    of    what    has    just 
been  said  in  reference  to  the  first  special  de- 
fense, based  on  the  common  law,  is  applica- 
ble to  this  part  of  the  case.    If  the  contract 
between  the   plaintiff  corporation   and   the 
other  named  corporations,  persons,  and  com- 
panies, or  the  combination  thereby  formed, 
was  illegal  under  the  act  of  Congress,  then 
all  those,  whether  persons,  corporations,  or 
associations,  directly    connected    therewith, 
became  subject  to  the  penalties  prescribed 
by  Congress.     But  the  act  does  not  declare 
illegal  or  void  any  sale  made  by  such  com- 
bination, or  by  its  agents,  of  property  it 
acquired  or  which  came  into  its  possession 
for  the  purpose  of  being  sold,  such  property 
not   being   at  the   time   in    the   course   of 
transportation  from  one  state  to  another  or 
to  a  foreign  countrj'.     The  buyer  could  not 
refuse  to  comply  with  his  contract  of  pur- 
chase upon  the  ground  that  the  seller  was 
an  illegal  combination  which  might  be  re- 
strained   or   suppressed   in   the   mode   pre- 
scribed by  the  act  of   Congress;   for  Con- 
gress did   not  declare  that  a   combination 
illegally    formed    under    the    act  of    1890 
should  not,  in  the  conduct  of  its  business, 
become   the   owner   of   property    which    it 
might  sell  to  whomsoever  wished  to  buy  it. 
So  that  there  is  no  necessary    legal    con- 
nection here  between  the  sale  of  pipe  to  the 
defendants  by  the  plaintiff  corporation  and 
the  alleged  arrangement  made  by   it  with 
other  corporations,   companies,    and    firms. 
The  contracts  under  which  the  pipe  in  ques- 
tion was  sold  were,  as  already  said,  collat- 
eral to   the   arrangement  is  of  the  combi- 
nation referred  to,  and  this  is  not  an  action 
to  enforce  the  terms  of  such  arrangement. 
.     .     .     In  the  case  of  The  Charles  E.  Wise- 
wall  (D.  C.)  74  Fed.  802,  which  was  a  libel 
in   rem   by   certain   tug   owners   against   a 
steam  dredge,  to  recover  the  value  of  cer- 
tain services  rendered  by  the  tug  in  towing 
the   dredges,   it  was  sought  to   avoid  pay- 
ment for   the   services  thus   rendered  upon 
the  ground  that  the  tug  owners  were  mem- 
bers of  an  association  which  was  illegal  and 
void  imder  the  Sherman  act.    The  court,  as- 
suming  that   the   agreement  by  which   the 
tugs    acted    in    unison    was    prohibited    by 
that  act,  said :     'He  [the  claimant]  should 
not  be  permitted  to  repudiate  his  just  debts 
to  the  individual  tugs  because  their  associa- 
tion  was   illegal.     Ifaviug  asked   for  their 
services,  and  having    accepted    the    benefit 
thereof,  he  should  pay.     ...     An  agree- 
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ment  by   the    tug   Mayflower   to    tow    the 
dredge  Wisewall,  for  a  reasonable  sum,  from 
Albany   to   Troy,   is   not  void   because   the 
Mayflower  is  associated  with  other  tugs  to 
regulate   the   price   of   towing    at    Albany. 
Should  the  claimant  purchase    a    pair    of 
trousers  at  an  Albany    clothing    shop,    he 
would  find  it  difficult  to  avoid  paying  their 
actual    market    price    because    the    vendor 
and  other  tailors  of  that  city  had  combined 
to  keep  up  prices/    Nor  can  the  defendants 
refuse  to  pay  for  what  they  bought  upon 
the    ground    that   the    7th    section   of    the 
Sherman  act  gives  the  right  to  any  person 
'injured  in  his  business  or  property  by  any 
other  person   or   corporation  by   reason   of 
anything     forbidden     or     declared     to     be 
unlawful'   by   the   act   to   sue   and   recover 
treble  the  damages  sustained  by  him.     We 
shall  not  now  attempt  to  declare  the  full 
scope  and  meaning  of  that  section  of  the 
act  of  Congress.    It  is  sufUcient  to  say  that 
the  action  which  it  authorizes  must  be  a 
direct  one,  and  the  damages  claimed  can- 
not be  set  off  in  these  actions,  based  upon 
special  contracts  for  the  sale  of  pipe,  that 
have  no  direct  connection  with  the  alleged 
arrangement    or    combination   between  the 
plaintiff  and  other  corporations,   firms,   or 
companies.     Such  damages  cannot  be  said, 
as  matter  of  law,  to  have  directly  grown  out 
of  that  arrangement  or  combination.    .    .    . 
If  the  act  of  Congress  expressly  authorized 
one  who  purchased  property  from  a  combi- 
nation organized  in  violation  of  its  provi- 
sions to  plead,  in  defense  of  a  suit  for  the 
price,  the  illegal  character  of  the  combina- 
tion, that  would  present  an  entirely  differ- 
ent question.    But  the  act  contains  no  such 
provision."    Chicago   Wall   Paper   Mills   v. 
General  Paper  Co.  78  C.  0.  A.  607,  147  Fed. 
491,  8  A.  &  E.  Ann.  Cas.  889.     It  was  held 
there  that  a  contract  for  the  sale  of  merch- 
andise is  not  rendered  illegal  by  the  fact 
that  the  selling  corporation  is  a  ''trust"  or 
monopoly    organized    in    violation    of    law, 
either  Federal  or  state;  the  contract  of  sale 
being  collateral  and  having  no  direct  rela- 
tion to  the  unlawful  scheme  or  combination. 
The  following  cases  are  cited:   Hopkins  v. 
United  States,  171  U.  S.  578,  43  L.  ed.  290, 
19   Sup.  Ct.  Rep.  40;   Anderson  v.  United 
States,  171  U.  S.  604,  43  L.  ed.  300,  19  Sup. 
Ct.  Rep.  60;  Star  Brewery  v.  United  Brefv- 
eries  Co.  58   C.   C.  A.   133,   121    Fed.   713; 
Harrison    y.    Glucose    Sugar    Ref.    Co.    68 
L.R.A.  915,  63  C.  C.  A.  484,  116  Fed.  304. 
This  case  was  in  the  seventh  circuit.    Opin- 
ion by  Jenkins,  Ch.  J.,  and  concurred  in  by 
Grosscup  and  Humphrey.    The  opinion  com- 
mences with  the  following  language:   ''The 
objection  that  the  appellee  is  an  illegal  trust 
or  monopoly  condemned  by  the  law  of  the 
state  of  Illinois,  and  so  declared  by  the  su- 
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premc  court  of  that  state,  cannot  be  sus- 
tained.   We  have  held,  in  the  case  of  an  in- 
jurious combination  of  the  nature  here  as- 
serted, that  the  remedy  is  by  direct  proceed- 
ings; that  with  respect  to  a  contract  which 
is   independent  of  the   illegal  combination, 
and  is  merely  incident  to  other  and  innocent 
purposes,   one   who   voluntarily   and   know- 
ingly deals  with  parties  so  combined  cannot, 
on  the  one  hand,  take  the  benefit  of  his  bar- 
gain, and,  on  the  other,  defend  against  the 
contract  on  the  ground  of  the  illegality  of 
the   combination," — citing  Dennehy   v.   Mc- 
Nulta,  41  L.R.A.  609,  30  C.  C.  A.  422,  5!) 
U.  S.  App.  204,  86  Fed.  825.     See  also  Na- 
tional Folding-Box  &  Paper  Co.  v.  Robert- 
son (C.  C.)  99  Fed.  985.     Reference  is  also 
made  to  Connolly  v.  Union  Sewer  Pipe  Co. 
184  U.  S.  540,  46  L.  ed.  079,  22  Sup.  Ct.  Rep. 
431 ;  Hadley-Dean  Plate  Glass  Co.  v.  High- 
land Glass  Co.   74  C.  C.  A.  462,  143   Fed. 
243    (eighth  circuit),  opinion   by  Van  De- 
vanler,  Ch.  J.,  concurred  in  by  Judges  Hook 
and  Lochren.     The  Allen  Glass  Company,  a 
Pennsylvania  corporation,  engaged  in  manu- 
facturing glass  in  that  state,  received  and 
accepted  an  ord^r  for  the  manufacture  and 
delivery    of    glass    from    the    Hadley-Deau 
Glass    Company,    a    Missouri    corporation. 
There  was  some  evidence  tending  to  show 
that,  at  the  time  of  making  the  contract,  the 
plaintiff  and  others,  not  including  the  de- 
fendant, were  in  an  unlawful  combination 
to  stifle  competition  to  the  sale  of  glass,  and 
to  arbitrarily  control  its  price,  and  because 
of  this  it  was  contended  that,  in  directing 
a  verdict  for  the  plaintiff,  the  court  failed 
to  give  effect  to  the  anti-trust  statute  of 
Missouri,  and  to  the  anti-trust  legislation 
of  Congress.     After  holding  that,  as  to  the 
said  statute,  it  could  have  no  application 
to  the  contract  under  consideration   with- 
out    impinging    upon     the     exclusive     au- 
tnority  of   Congress   to  regulate  commerce 
among  the  several  states,  the  court  proceeds 
to  consider  the   "Sherman   anti-trust   act," 
and  quotes  therefrom,  and  proceeds  in  the 
following  language:  "That  it  does  not  ren- 
der illegal   or   prevent   a   recovery   on   this 
contract  is  shown    by    Connolly    v.    Union 
Sewer  Pipe  Co.  supra. 

The  only  provision  in  either  the  act  of 
1899  or  1905  which  gives  any  force  to  the 
claim  that  the  collateral  contracts  of 
"trusts"  and  monopolies  are  void  and  unen- 
forceable In  this  state  is  that  contained  in 
§  3  of  act  of  1899,  which  in  substance  pro- 
vides that  "every  foreign  corporation  vio- 
lating any  of  the  provisions  of  this  act  is 
hereby  denied  the  right  and  prohibited  from 
doing  business  in  this  state;  and  it  shall  be 
the  duty  of  the  attorney  general  to  enforce 
this  provision  by  bringing  proper  proceed- 
ings in  QUO  w^arranto,"  and  the  provision  of 


3910. 


INTERNATIONAL  HARVESTER  CO.  v.  SMITH. 


5S9 


§  4,  act  1905.  There  is  not  a  word  in  eit]ier 
statute  tiiat  gives  a  purchaser  of  goods  the 
right  to  plead  these  statutes  as  a  defense. 
As  we  have  already  indicated,  it  is  not  con- 
tended but  that  the  relator  is  duly  and  regu- 
larly organized  as  a  corporation  under  the 
laws  of  Wisconsin,  and  that  its  articles  of 
incorporation  state  a  purpose  entirely  law- 
ful and  legitimate.  The  notice  of  special  de- 
fense in  effect  and  substance  is  that,  al- 
though the  relator  was  duly  and  legally  in- 
corporated under  the  laws  of  Wisconsin  au- 
thorizing the  formation  of  corporations  for 
a  perfectly  legitimate  and  lawful  purpose, 
and  although  its  articles  of  incorporation 
state  a  purpose  in  compliance  with  such 
laws,  nevertheless  the  real  purpose  of  the 
incorporation  was  unlawful,  viz.,  to  carry 
out  restrictions  in  trade  and  commerce,  con- 
trary to  the  common  and  statute  law.  In 
short,  to  create  a  "trust"  or  monopoly. 

If  the  articles  of  thie  relator  state  a  pur- 
pose for  which  the  statute  authorizes  a  cor- 
poration to  be  formed,  then,  if  other  re- 
quirements of  the  law  are  complied  with,  it 
is  not  only  a  corporation  de  facto,  but  it 
is  a  coxporation  de  jure.  In  such  a  case  the 
illegality  of  its  organization  cannot  be  at- 
tacked at  all.  and  it  can  only  be  shown  that 
the  corporation  is  guilty  of  a  misuser  of  its 
corporate  fianchises  by  attempting,  under 
the  guise  of  a  legal  corporate  existence,  to 
conduct  a  business  not  authorized  by  its 
charter,  or  in  a  manner  contrary  to  law  or 
some  principle  of  public  policy;  and  this 
by  a  direct  proceeding  to  test  its  right. 
Atty.  Gen.  ex  rel.  Miner  v.  Lorman,  69  Mich. 
162,  60  Am.  Rep.  287,  26  N.  W.  311;  Detroit 
Driving  Club  v.  Fitzgerald,  109  Mich.  674, 
67  N.  W.  899;  2  Morawetz,  Priv.  Corp. 
§  768.  The  rule  that,  where  a  corporation 
is  incompetent  by  its  charter  to  do  an  act, 
a  private  party  cannot  raise  the  question, 
but  the  sovereign  alone  can  object,  in  a  di- 
rect proceeding  instituted  for  that  purpose, 
applies  here.  This  rule  has  frequently  been 
applied  to  ultra  vires  acts  of  national  banks. 
Union  Nat.  Bank  v.  Matthews,  98  U.  S. 
021,  25  L.  ed.  188. 

In  conclusion,  we  quote  the  following  from 
10  Cyc.  Law  &  Proc.  p.  256:  "This  brings 
us  to  a  doctrine,  founded  in  public  policy 
and  convenience,  and  supported  by  an  al- 
most unanimous  consensus  of  judicial  opin- 
ion, which  is  that  rightfulness  of  the  exist 
ence  of  a  body  claiming  to  act,  and  in  fact 
acting  in  the  face  of  the  state,  as  a  corpo- 
ration, cannot  be  litigated  in  actions  be- 
tween private  individuals,  or  between  pri- 
vate individuals  and  the  assumed  corpora- 
tion, but  that  the  rightfulness  of  the  exist- 
ence of  the  corporation  can  be  questioned 
only -by  the  state;  in  other  words,  that  the 
question  of  the  rightful  existence  of  the  cor- 
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poration  cannot  be  raised  in  a  collateral 
proceeding."  More  than  100  cases  are  cited 
in  the  note,  from  thirty  states  of  the  Union 
and  United  States  Supreme  Court.  The 
Michigan  cases  are  Montgomery  v.  Merrill, 
18  Mich.  338;  Toledo  &  A.  A.  R.  Co.  v.  John- 
son, 49  Mich.  148,  13  N.  W.  492;  Wyandotte 
Electric  Light  Co.  v.  Wyandotte,  124  Mich. 
43,  82  N.  W.  821. 

It  seems  very  clear  to  us  that  persons  who 
buy  goods  or  receive  services  from  members 
of  a  combination  cannot  interpose  the  de- 
fense that  the  plaintiff  is  a  party  to  an  in- 
dependent combination  in  restraint  of  trade, 
in  no  way  affecting  the  contract  sued  upon, 
unless,  as  in  some  few  states,  there  is  an 
explicit  statutory  provision  creating  such 
a  defense;  and  that  there  is  no  such  statu- 
tory provision  in  Michigan. 

We  are  of  opinion  that  the  claimed  de- 
fense is  not  available  to,  and  cannot  be 
maintained  by,  the  defendant  in  the  pending 
suit. 

It  follows  that  the  order  made  by  the  re- 
spondent should  be  vacated,  and  the  writ  of 
mandamus  will  issue  as  prayed  for  in  re- 
lator's petition,  with  costs  to  the  relator 
against  the  defendant  De  Puy. 
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.  MARK  UPDIKE 

V. 

CITY  OF  OMAHA,  Appt. 

(—  Neb.  — ,  127  N.  W.  229.) 

Municipal        corporation    —   defective 
street  —  notice. 

Section  207  of  the  act  governing  cities  of 
the  metropolitan  class  (Comp.  Stat.  1907, 
chap.  12a),  requiring  written  notice  of  de- 
fective public  ways  or  sidewalks  thereof 
to  be  filed  with  the  clerk  five  days  before 
the  occurrence  of  the  injury  complained  of, 
has  no  application  to  defects  caused  by  the 
city  itself  in  negligently  constructing  a 
sewer  in  one  of  the  streets  of  the  city. 

(Root  and  Letton,  J  J.,  dissent.) 

(June  10,  1910.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Douglas  County 
in  plaintifl''s  favor  in  an  action  brought  to 
recover   damages  for   personal   injuries   al- 

Headnote  by  Sedgwick,  J. 

Note.  —  As  to  the  necessity  of  written  no- 
tice as  to  defej^its,  ns  a  condition  of  liability 
of  a  municipal  corporation  for  injuries  due 
to  the  positive  act  of  its  oflficers  or  servants, 
see  tlie  note  accompanving  Tewksbury  v. 
Lincoln,  23  L.R.A.(N.S.j  282. 
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leged  to  have  been  caused  bj  defendant's 
negligence.    Affirmed. 

The  facta  are  stated  in  the  opinion. 

31e88r8.  Harrj  E.  Burnam,  I.  J.  Dann, 
and  John  A.  Rlne,  for  appellant: 

As  the  liability  oif  a  city  for  injuries  re- 
sulting from  the  defective  condition  of  its 
streets  must  rest  on  some  express  or  im- 
plied provision  of  the  statute,  the  legisla- 
ture may  place  such  limitations  upon  it 
as  it  may  deem  proper,  or,  for  that  matter, 
take  it  away  entirely. 

Goddard  v.  Lincoln,  69  Neb.  594,  96  N. 
W.  273;  Woods  V.  Colfax  County,  10  Neb. 
555,  7  N.  W.  269;  Hollingsworth  v.  Saun- 
ders County,  36  Neb.  141,  54  N.  W.  79; 
Bryant  v.  Dakota  County,  53  Neb.  755,  74 
N.  W.  313. 

The  statute  must  be  complied  with  in 
order  to  hold  the  city  responsible. 

Schmidt  v.  Fremont,  70  Neb.  577,  97  N. 
W.  830;  Nicholson  v.  South  Omaha,  77  Neb. 
710,  110  N.  W.  558;  Williams  v.  Galveston, 
41  Tex.  Ci7.  App.  63,  90  S.  W.  505;  Gal- 
veston V.  Posnainsky,  62  Tex.  119,  50  Am. 
Rep.  517;  Schigley  v.  Waseca,  106  Minn. 
94,  19  L.R.A.(N.S.)  689,  118  N.  W.  259, 
16  A.  k  E.  Ann.  Cas.  169;  MacMullen  v. 
Middletown,  187  N.  Y.  37,  11  L.R.A.(N.S.) 
391,  79  N.  E.  863;  Lincoln  v.  Grant,  38 
Neb.  369,  56  N.  "W.  995;  Lincoln  v.  Finkle, 
41  Neb.  575,  59  N.  W.  915;  Lincoln  v. 
O'Brien,  66  Neb.  761,  77  N.  W.  76. 

The  knowledge  or  notice  which  the  stat- 
ute requires  is  that  of  the  particular  defect 
complained  of,  and  not  knowledge  or  no- 
tice of  other  defects  which,  although  they 
are  shown  to  exist  to  the  knowledge  of  the 
city,  did  not  occasion  the  injury  alleged. 

Dundaa  v.  Lansing,  75  Mich.  499,  5  L.R.A. 
143,  13  Am.  St  Rep.  457,  42  N.  W.  1013; 
Ruggles  v.  Nevada,  63  Iowa,  185,  18  N.  W. 
867;  Northdurft  v.  Lincoln,  66  Neb.  434, 
92  N.  W.  628,  96  N.  W.  163;  Fuller  v.  Jack- 
son, 82  Mich.  480,  46  N.  W.  723. 

The  courts  cannot,  by  construction,  de- 
stroy the  effect  of  a  plain  and  unambiguous 
act  of  the  legislature  because,  in  the  judg- 
ment of  the  court,  to  accept  the  law  as 
the  legislature  passed  it  would  amount  to 
an  admission  that  the  law-making  body  in 
enacting  the  law  showed  a  lack  of  fore- 
siglit. 

Sliellenberger  v.  Ransom,  41  Neb.  643, 
25  L.R,A.  564,  59  N.  W.  935;  Stoppert  v. 
Mierle,  45  Neb.  112,  63  N.  W.  382;  State 
ex  rel.  School  Dist.  No.  6  v.  Moore,  45  Neb. 
18,  63  N.  W.  130;  Coad  v.  Read,  48  Neb. 
43,  66  N.  W.  1002. 

Mr.  F.  W.  Fitch,  for  appellee : 

Where  an  obstruction  in  a  street  is  the 
natural  result  of  defects  in  its  original 
construction  by  the  city,  the  city  is  charj^e- 
uble  with  notice  from  the  beginning,  and 
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is   under   a  continuing  duty  to   repair    it, 
and  written  notice  of  defect  is  unnecessary. 

Tewksbury  v.  Lincoln,  84  Neb.  57 1,  23 
L.RJL(N.S.)  283,  121  N.  W.  994;  Stedman 
V.  Rome,  88  Hun,  279,  34  N.  Y.  Supp.  737; 
Oklahoma  City  v.  Welsh,  3  Okla.  288,  41 
Pac  598;  Denver  v.  Saulcey,  5  Colo.  App. 
420,  38  Pac.  1098;  Sweeney  v.  Butte,  15 
Mont.  274,  39  Pac.  286;  Sutton  v.  Sno- 
homish, 11  Wash.  24,  48  Am.  St  Rep.  847, 
39  Pac.  273;  Smith  v.  St  Joseph,  42  Mo. 
App.  392;  Detroit  v.  Corey,  9  Mich.  165, 
80  Am.  Dec.  78;  Chicago  v.  Major,  18  III. 
349,  68  Am.  Dec.  553;  Akers  v.  New  York, 
14  Misc.  524,  35  N.  Y.  Supp.  1099;  Buck 
V.  Biddeford,  82  Me.  437,  19  Atl.  912; 
Holmes  v.  Paris,  75  Me.  559;  Evans  v. 
Iowa  City,  125  Iowa,  202,  100  N.  W.  1112; 
Denver  v.  Aaron,  6  Colo.  App.  232,  40  Pac 
587;  Riddle  v.  Westfield,  65  Hun,  432,  20 
N.  Y.  Supp.  359;  Wilson  v.  Troy,  135  N.  Y. 
96,  18  L.R.A.  449,  31  Am.  St  Rep.  817,  32 
N.  E.  44;  Ringelstein  v.  San  Antonio  (Tex. 
Civ.  App.)  21  S.  W.  634;  Barr  v.  Kansas 
City,  105  Mo.  550,  16  S.  W.  483;  Birming- 
ham V.  McCary,  84  Ala.  469,  4  So.  630; 
Abilene  v.  Cowperthwait,  52  Kan.  324,  34 
Pac.  795;  Bourget  v.  Cambridge,  159  Mass. 
388,  34  N.  E.  455;  Kleopfert  v.  Minnea- 
polis, 93  Minn.  118,  100  N.  W.  669;  Mc- 
Donald V.  Duluth,  93  Minn.  206,  300  N.  W. 
1103;  7  Thomp.  Neg.  §  5993;  Pratt  v.  Co- 
hasset,  177  Mass.  488,  59  N.  E.  79;  Hutchin- 
son V.  Clarke,  26  R.  I.  307,  58  Atl.  948; 
Torphy  v.  Fall  River,  188  Mass.  310,  74  N. 
E.  465;  Drake  v.  Kansas  City,  190  Mo. 
370,  109  Am.  St  Rep.  759,  88  S.  W. 
689;  Brake  v.  Kansas  City,  100  Mo. 
App.  611,  75  S.  W.  191;  Poole  v.  Jackson, 
93  Tenn.  62,  23  S.  W.  57;  Houston  v.  Owen 
(Tex.  Civ.  App.)  67  S.  W.  788;  Dallas  v. 
McAllister  (Tex.  Civ.  App.)  39  S.  W.  173; 
Cantwell  v.  Appleton,  71  Wis.  463,  37  N.  W. 
813;  Dallas  v.  Muncton,  37  Tex.  Civ.  App. 
112,  83  S.  W.  431;  Elam  v.  Mt  Sterling, 
20  L.R.A.(N.S.)  701,  note;  Hughes  v.  Fond 
du  Lac,  73  Wis.  380,  41  N.  W.  407. 

The  question  of  notice  to  city  authorities 
concerning  the  condition  of  a  street,  or  an 
obstruction  therein,  is  involved  only  where 
they  have  not  produced  the  condition  them- 
selves. 

Salem  v.  Webster,  192  111.  369,  61  N.  E. 
323;  Ludlow  v.  Fargo,  3  N.  D.  485,  57  N. 
W.  506. 

When  negligence  on  behalf  of  the  munici- 
pality is  the  main  issue,  either  in  original 
construction,  failure  to  inspect  and  repair, 
or  to  warn  the  public  of  danger,  notice  to 
the  municipality  of  the  condition  of  a  public 
street  or  tlioroughfare  is  implied,  and  need 
not  be  given  prior  to  the  injury  of  such  de- 
fect or  obstruction. 

3  Elliott,  Ev.  §  2513;  2  Dill.  Mun.  Corn. 
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§  1024;  Lincoln  v.  Calvert,  39  Neb.  305, 
68  N.  W.  115;  Harvard  v.  Stiles,  54  Neb. 
29,  74  N.  W.  399;  Ft.  Wayne  v.  Patterson, 
3  Ind.  App.  34,  29  N.  E.  167;  Dallas  v. 
Muncton,  supra;  MeSherry  v.  Canandaigua, 
129  N.  Y.  612,  29  N.  E.  821,  35  N.  Y.  S.  R. 
432,  12  N.  Y.  Supp.  751 ;  Boltz  v.  Sullivan, 
101  Wis.  608,  77  N.  W.  870;  Sullivan  v. 
Oshkosh,  65  Wis.  508,  13  N.  W.  468;  Weber 
V.  Creston,  75  Iowa,  16,  39  N.  W.  126; 
Shinnick  v.  Marshalltown,  137  Iowa,  72, 
114  N.  W.  542;  Wheeler  v.  Ft.  Dodge,  131 
Iowa,  666,  0  L.R.A.(N.S.)  146,  108  N.  W. 
1057. 

Evidence  as  to  the  condition  of  the  sur- 
face of  the  street  in  the  immediate  vicinity 
of  the  accident  was  admissible  for  the  pur- 
pose of  showing  that  the  general  condition 
of  the  street  in  that  vicinity  was  such  as  to 
lead  to  the  discovery  of  the  defect  in  ques- 
tion. 

Ledgerwood  v.  Webster  City,  93  Iowa, 
726,  61  N.  W.  1089;  Pumorlo  v.  Merrill, 
125  W'is.  102,  103  N.  W.  464;  Elgin  v.  Nofs, 
212  111.  20,  72  N.  E.  43;  6  Thomp.  Neg. 
§  7845;  Chase  v.  Chicago,  20  111.  App.  274; 
Clayton  v.  Brooks,  31  111.  App.  62;  Tice  v. 
Bay  City,  84  Mich.  461,  47  N.  W.  1062; 
Kankakee  v.  Steinbach,  89  111.  App.  513; 
Gude  V.  Mankato,  30  Minn.  256,  15  N.  W. 
175;  Osborne  v.  Detroit,  32  Fed.  36;  Shelby- 
ville  V.  Brant,  61  111.  App.  153;  Armstrong 
V.  Ackley,  71  Iowa,  76,  32  N.  W.  180;  Mc- 
Connell  v.  Osage,  80  Iowa,  293,  8  L.R.A. 
778,  45  N.  W.  550;  Hunger  v  Waterloo,  83 
Iowa,  559,  49  N.  W.  1028;  Smith  v.  Des 
Moines,  84  Iowa,  685,' 51  N.  W.  77;  Edwards 
V.  Three  Rivers,  102  Mich.  163,  60  N.  W. 
454;  Belton  v.  Turner  (Tex.  Civ.  App.) 
27  S.  W.  831;  Shaw  v.  Sun  Prairie,  74 
Wis.  105,  42  N.  W.  271;  Dallas  v.  Muncton, 
Bupra. 

For  the  purpose  of  proving  notice  to  a 
municipality  the  pldintiff  may  prove  the 
condition  of  the  place  both  before  and  after 
the  accident. 

Gude  V.  Mankato,  supra;  Chicago  v. 
Dalle,  115  111.  386,  5  N.  E.  578:  Hunt  v. 
Dubuque,  96  Iowa,  314,  65  N.  W.  319;  Sher- 
en  V.  Lowell,  204  Mass.  24;  Neal  v.  Boston, 
160  Mass.  518,  36  N.  E.  308;  Upham  v. 
Salem,  162  Mass.  483,  39  N.  E.  178;  Cha- 
cey  V.  Fargo,  5  N.  D.  173,  64  N.  W.  932; 
Bloomington  v.  Osterle,  139  111.  120,  28  N. 
E.  1068;  Cramer  v.  Burlington,  49  Iowa, 
213;  Nesbit  v.  Garner,  75  Iowa,  314,  1 
L.R.A.  152,  9  Am.  St.  Rep.  486,  39  N.  W. 
516;  Hoyt  v  Des  Moines,  76  Iowa,  430,  41 
N.  W.  63;  Munger  v.  Waterloo,  83  Iowa, 
559,  49  N.  W.  1028;  Abilene  v.  Hendricks, 
36  Kan.  196,  13  Pac.  121;  Shippy  v.  Au 
Sable,  85  Mich.  280,  48  N.  W.  584;  John- 
son V.  St.  Paul,  52  Minn.  364,  54  N.  W.  735, 
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O'Neil  V.  West  Branch,  81  Mich.  544,  45 
N.  VV.  1023. 

Tlie  legislature  cannot  exempt  a  city  from 
damages  growing  out  of  its  own  careless- 
ness in  doing  those  things  and  carrying  out 
those  powers  granted  to  it  for  its  own 
benefit  and  advantage,  and  for  which  it  re- 
ceived consideration  and  benefit. 

Birmingham  v.  Starr,  112  Ala.  98,  20 
So.  424 :  Barr  v.  Kansas  City,  105  Mo.  550, 
16  S.  W.  483;  Brake  v.  Kansas  City,  100 
Mo.  App.  611,  75  S.  W.  119;  McDonald  v. 
Duluth,  93  Minn.  206,  100  N.  W.  1102; 
Poole  V.  Jackson,  93  Tenn.  02,  23  S.  W.  57; 
Houston  V.  Owen  (Tex.  Civ.  App.)  67  S. 
W.  788;  Dallas  v.  McAllister  (Tex.  Civ. 
App.)  39  S.  W.  173;  Cantwell  v.  Apple- 
ton,  71  Wis.  463,  37  N.  W.  813;  Dallas  v. 
Mluncton;  Elara  v.  Mt.  Sterling;  and 
Hughes  V.  Fond  du  Lac, — supra;  Salem  v. 
Webster,  192  111.  369,  61  N.  E.  323;  Lud- 
low V.  Fargo,  3  N.  D.  485,  57  N.  W.  500; 
Steadman  v.  Rome,  88  Hun,  279,  34  N.  Y. 
Supp.  737;  Hardy  v.  Brooklyn,  90  N.  Y. 
435,  43  Am.  Rep.  182;  28  Cyc.  Law  & 
Proc.  p.  1265;  Peacock  v.  Dallas,  89  Tex. 
438,  35  S.  W.  8;  Durham  v.  Spokane,  27 
Wash.  615,  68  Pac.  383. 

A  municipality  when  charged  in  its  cor- 
porate character  with  the  performance  of 
a  municipal  function  in  regard  to  govern- 
mental affairs  is  civilly  liable  for  injuries 
resulting  from  misfeasance  or  nonfeasance 
with  respect  to  such  municipal  duties. 

Weet  V.  Brockport,  16  N.  Y.  161,  note; 
Missano  v.  New  York,  160  N.  Y.  123,  54 
N.  E.  744;  28  Cyc.  Law  &  Proc.  pp.  1258, 
1260,  1263;  New  York  v.  Furze,  3  Hill,  612; 
Martin  v.  Brooklyn,  1  Hill,  545;  McDade 
V.  Chester,  117  Pa.  414,  2  Am.  St.  Rep.  681, 
12  Atl.  421 ;  Erie  City  v.  Schwingle,  22  Pa. 
384,  60  Am.  Dec.  87;  Bieling  v.  Brooklyn, 
120  N.  Y.  98,  24  N.  E.  389;  Seifert  v.  Brook- 
lyn, 101  N.  Y.  143,  54  Am.  Rep.  664,  4 
N.  E.  321;  Rankin  v.  Buckman,  9  Or.  253; 
Wilmington  v.  Ewing,  2  Penn.  (Del.)  66, 
45  L.R.A.  79,  43  Atl.  305 ;  Winn  v.  Rutland, 
52  Vt.  481;  Conrad  v.  Ithaca,  16  N.  Y.  159; 
Chicago  V.  Seben,  165  111.  371,  56  Am.  St. 
Rep.  248,  46  N.  E.  244;  Shearm.  &  Redf .  i^eg, 
167;  2  Dill.  Mun.  Corp.  961,  905,  981, 
1049;  McMahon  v.  Dubuque,  107  Iowa,  62, 
70  Am.  St.  Rep.  143,  77  N.  W.  517;  AM- 
rich.v.  Tripp,  11 R.  1.141,23  Am.  Rep.  434; 
Hines  v.  Lockport,  60  N.  Y.  236;  Omaha 
V.  Olmstead,  5  Neb.  452;  Hart  v.  Bridge- 
port, 13  Blatchf.  289,  Fed.  Cas.  No.  6,149; 
Cooley,  Const.  Lim.  p.  248;  Hitchins  Bros. 
V.  Frostburg,  68  Md.  100,  6  Am.  St.  Rep. 
426,  11  Atl.  826;  Bowden  v.  Kansas  City, 
69  Kan.  587,  66  L.R.A.  181,  105  Am.  St. 
Rep.  192,  77  Pac.  573,  1  A.  &  E.  Ann.  Cas. 
955;  Toledo  v.  Cone,  41  Ohio  St.  149;  John- 
ston V.  District  of  Columbia,  118  U.  S.  19, 
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30  L.  ed.  75,  6  Sup.  Ct.  Rep.  923 ;  Henly  v. 
Lj'me,  5  Bing.  91,  3  Barn.  &  Ad.  77;  1 
Bing.  N.  C.  222;  NefT  v.  Wcllesley,  U8 
Mass.  487,  2  L.R.A.  500,  20  N.  E.  Ill; 
Moultoii  V.  Scarborough,  71  Me.  267,  30  Am. 
Rep.  308;  St.  Germain  v.  Fall  River,  177 
Mass.  550,  59  N.  E.  447;  Fox  v.  Chelsea, 
171  Mass.  297,  50  N.  E.  622. 

Sedgwlcky  J.,  delivered  the  opinion  of 
the  court: 

While  the  plaintiff,  who  was  a  teamster, 
was  driving  along  Sixteenth  street  in  the 
city  of  Omaha  with  a  loaded  wagon,  the 
pavement  gave  way  and  let  the  wagon  down 
with  such  force  that  it  threw  the  plaintiff 
from  his  seat  to  the  pavement.  He  brought 
this  action  in  the  district  court  of  Doug- 
las county  to  recover  from  the  city  the  dam- 
ages which  he  alleged  he  sustained  by  rea- 
son of  the  injuries  received  in  his  fall. 
He  recovered  in  the  district  court,  and  the 
city  has  appealed. 

Plaintiff  alleges  in  his  petition  that  some 
time  prior  to  the  26th  day  of  July,  3906, 
the  defendant  city  constructed  a  sewer 
along,  through,  and  under  Sixteenth  street 
from  Vinton  street  south  (north)  to  some 
point  in  the  vicinity  of  Pacific  or  Pierce, 
and  to  lay  said  sewer  made  an  excavation 
through  the  center  of  said  street  running 
north  and  south  of  the  depth  necessary 
to  build  such  sewer,  and  in  filling  the  exca- 
vation after  said  sewer  was  constructed  the 
city  carelessly  and  negligently  placed  the 
dirt  over  said  excavation  in  said  sewer  in 
such  a  way  as  to  cause  the  same  subse- 
quently to  settle,  and  that  by  reason  of  the 
careless  and  negligent  omission  to  properly 
construct,  pack,  tamp,  and  harden  said 
earth,  the  dirt  fell  in  said  sewer  and 
gradually  settled  so  as  to  leave  an  opening 
and  excavation  immediately  under  the  sur- 
face of  said  street,  and  that  afterwards  the 
city  relaid  or  paved  the  street  over  said 
excavation  and  placed  the  paving,  consist- 
ing of  granite  block  stone,  upon  and  along 
said  excavation  in  such  a  way  as  to  hide, 
cover  up,  and  obscure  the  defect  in  so  pack- 
ing, filling  in,  tamping,  and  making  solid 
the  dirt  underneath  said  paving  along  and 
upon  said  Sixteenth  street,  especially  in 
the  vicinity  of  Center  and  Sixteenth  streets, 
and  that  on  said  26th  day  of  July,  J900, 
he  was  employed  as  a  laborer  in  hauling 
and  delivering  sand,  and  was  driving  a 
team  attached  to  a  wagon  loaded  with  sand, 
on  which  wagon  the  plaintiff  was  riding 
and  driving,  and  being  near  the  center  of 
Sixteenth  street  in  the  vicinity  of  Center 
street,  and  while  driving  along  over  the 
paving  of  said  street,  because  of  the  defect 
in  so  constructing  said  sewer,  and  because 
of  covering  up  the  same  by  paving,  both 
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wheels  on  the  left-hand  side  of  said 
wagon  broke  through  the  paving  and  into 
the  excavation  so  made  by  the  settling  of 
the  dirt  and  earth  in  said  excavation  for 
said  sewer,  and  that  because  of  said  de- 
fect in  the  street  and  overturning  of  the 
wagon  the  plaintiff  was  suddenly  and  with- 
out warning  and  without  fault  on  his  part 
thrown  from  the  wagon  to  the  street;  that 
his  right  foot  and  ankle  were  broken  there- 
by and  he  was  permanently  injured.  The 
plaintiff  alleged  that  after  the  accident  he 
gave  the  notice  thereof  required  by  stat- 
ute, but  the  petition  contained  no  allegation 
that  prior  to  the  said  accident  tlie  notice 
had  been  given  of  the  defect  in  the  street, 
required  by  §  207,  chap.  12a,  Comp.  Stat, 
1907.  Tliere  was  a  general  demurrer  to 
the  petition,  which  was  overruled,  and  the 
defendant  answered  admitting  that  the 
s(»wer  was  constructed  along  Sixteenth 
street  by  the  defendant  prior  to  July,  190G, 
and  that  the  defendant  caused  the  street 
to  be  paved,  and  admitted  that  the  plain- 
tiff was  injured  to  some  extent,  and  that 
at  the  time  and  place  where  the  plaintiff 
was  injured  a  portion  of  the  paving  gave 
way  while  the  plaintiff  was  driving  a  team 
and  wagon  over  and  along  the  street.  The 
answer  alleged  that  the  accident  and  injury 
to  the  plaintiff  was  not  caused  by  any  de- 
fect in  the  street  of  which  the  city  had,  or 
was  chargeable  with,  notice,  or  that  the  city 
could  have  discovered  by  an  inspection  or 
examination  of  the  street,  and  that  the 
defect  complained  of  was  not  due  to 
any  act  or  omission '  on  the  part  of  the 
defendant,  but  was  due  to  causes  over  which 
the  defendant  had  no  control  and  for  which 
the  defendant  was  not  responsible. 

There  was  a  great  deal  of  evidence  given 
by  both  parties,  and  the  principal  question 
controverted  in  the  evidence  was  as  to  the 
cause  of  the  settling  of  the  earth  in  the  sew- 
er trench.  The  plaintiff  insisted  and  produced 
evidence  tending  to  prove  that  the  sewer 
in  question  along  Sixteenth  street,  which 
was  laid  at  the  depth  of  something  ovor 
20  feet,  and  which  was  constructed  about 
nineteen  years  before  the  accident,  was  not 
properly  covered  at  the  time  of  its  construc- 
tion; that  the  earth  was  carelessly  replaced 
in  the  sewer  trench  and  was  insuflicientlv 
tamped;  and  that  this  caused  the  earth 
to  settle,  leaving  the  cavity  under  the  pav- 
ing. It  appears  to  be  conceded  by  both 
parties  that  there  was  a  considerable  set- 
tling of  the  earth  at  many  places  along 
this  sewer,  and  that  for  several  years  prioi 
to  the  accident  it  became  necessary  for  the 
city  in  repaving  the  street  to  break  down 
the  concrete  under  the  paving  at  various 
places  along  the  sewer  line  and  fill  up  the 
cavity  under  the  paving  caused  bv  the  set- 
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tling  of  the  earth  from  time  to  time.  Tlie 
defendant  insisted  that  this  happened  in 
nil  parts  of  the  city;  that  the  conditions 
were  such  that  it  was  impossible  to  replace 
the  earth  in  sewer  trenches  so  as  to  pre- 
vent settling;  and  that  particularly  at  the 
place  where  this  accident  occurred  the  set- 
tling of  the  earth  was  caused  not  only  by 
natural  conditions  that  could  not  be  avpid- 
ed,  but  also  by  the  breaking  of  a  water 
pipe  which  allowed  large  quantities  of  water 
to  enter  the  sewer  trench  beneath  the  pav- 
ing. A  large  part  of  defendant's  brief  is 
devoted  to  the  discussion  of  the  evidence  as 
bearing  upon  this  question,  and  there  is 
much  evidence  tending  to  show  that  the 
settling  of  the  earth  and  the  cavity  under 
the  paviiiv  niight  have  resulted  from  natural 
causes  and  from  the  action  of  the  water 
from  the  broken  service  pipes.  There  is 
also  evidence  tending  to  sliow^  as  the  plain- 
tiff claimed,  that  the  sewer  trench  was  im- 
properly filled,  which  was  the  cause  of  the 
cavity.  The  i^sue  so  presented  was  mani- 
festly for  the  jury,  and  presents  no  ques- 
tion of  law  to  the  court.  It  is  unnecessary 
to  attempt  an  analysis  of  the  large  mass  of 
testimony  upon  this  point.  Tlie  jury  has 
resolved  this  question  in  favor  of  the 
plaintiff,  and  we  must  therefore  consider 
that  the  original  construction  of  the  sewer 
by  the  defendant  was  improper,  and  that 
this  was  the  cause  of  the  cavity  under  the 
paving.  Whether  tlie  original  improper  con- 
struction of  the  sewer  was  the  proximate 
cause  of  the  accident  is  a  question  of  fact 
and  is  the  subject  of  much  conflicting  evi- 
dence. This  is  also  a  question  for  the  jury, 
and  must  be  considered  as  determined  in 
plaintiff's  favor  by  the  verdict. 

This  brings  us  to  the  consideration  of  the 
important  question  in  the  case.  Section 
207,  chap.  12a,  Comp.  Stat.  1907,  provides 
as  follows:  "Cities  of  the  metropolitan 
class  shall  be  absolutely  exempt  from  lia- 
bility for  damages  or  injuries  suffered  or 
sustained  by  reason  of  defective  public 
ways  or  the  sidewalks  thereof  within  such 
cities,  unless  actual  notice  in  writing  of 
the  defect  of  such .  public  way  or  sidewalk 
shall  have  been  filed  with  the  city  clerk 
at  least  five  days  before  the  occurrence  of 
such  injury  or  damage.  In  the  absence  of 
such  notice,  so  filed,  the  city  shall  not  be 
liable,  and  in  all  cases  such  notice  shall 
describe  with  particularity  the  place  and 
nature  of  the  defects  of  which  complaint 
is  made."  Xo  written  notice  of  the  defect 
in  the  paving  at  the  point  where  the  acci- 
dent occurred  had  been  filed  with  the  city 
clerk,  and  the  defendant  insists  that  the 
statute  applies  in  such  case  and  that  the 
plaintiff  cannot  recover. 

The  attorneys  for  defendant  have  fur- 
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nished  an  able  discussion  which  has  great- 
ly assisted  us  in  our  inquiry  as  to  the 
true  purpose  and  meaning  of  the  statute  in 
question.  It  is  insisted:  That  unless  pro- 
vided by  the  statute  no  liability  exists. 
That  it  does  not  require  a  legislative  act  to 
exempt  municipalities  from  liability  for  de- 
fective streets,  but  it  does  require  a  stat- 
ute to  create  such  liability.  The  man  who 
claims  that  the  city  would  be  liable  must 
point  to  the  law  creating  such  liability,  and 
there  is  none  except  that  imposed  by  the 
legislative  enactment.  That,  when  the  leg- 
islature by  statute  fixed  such  liability  with 
reference  to  defective  streets,  the  statute 
must  be  held  to  be  exclusive.  That  the  leg- 
islature may  absolutely  exempt  the  muni- 
cipality from  liability,  or  exempt  it  unless 
certain  conditions  are  complied  with.  That 
if  the  legislature  keeps  within  its  constitu- 
tional right,  and  the  language  of  the  act 
is  plain  and  free  from  doubt,  there  is 
nothing  to  interpret,  and  the  courts  should 
accept  the  law  as  it  is.  That  it  is  not 
for  the  court  to  determine  whether  it  is 
good  or  bad,  just  or  unjust,  reasonable  or 
unreasonable.  That  a  city  acts  through 
its  officers,  agents,  or  servants;  but  the  city 
does  not  act  by  and  through  the  doings  of 
every  officer,  agent,  and  employee;  strict- 
ly speaking,  the  city  acts  officially  only 
through  its  mayor  and  council.  That  the 
city  is  not  charged  with  "absolute  knowl- 
edge" of  the  acts  of  a  day  laborer,  a  police- 
man, a  fireman,  or  other  employees,  and  the 
knowledge  of  such  persons  is  not  the 
knowledge  of  the  city.  That  it  was  because 
the  courts  held  the  city  to  strict  accounta- 
bility, and  held  that  the  act  of  an  agent  or 
employee  in  many  matters  was  the  act  of 
the  city,  that  the  legislature  enacted  §  207. 
That  the  city  attorney  of  Omaha  drafted 
this  section  of  the  statute  for  the  express 
purpose  of  protecting  the  city  against 
claims  based  upon  implied  notice  of  which 
the  city  actually  had  no  notice  or  knowl- 
edge. That  by  this  statute  the  city  is  not 
to  be  held  liable  for  the  negligent  conduct 
of  any  individual,  whether  citizen,  agent, 
officer,  or  employee  of  the  city,  which  causes 
a  defect  in  the  street,  until  the  city  in  its 
official  governmental  capacity  has  had  its 
attention  directed  to  the  particular  defect 
bv  written  notice. 

While  this  case  has  been  pending  in  this 
court,  the  decision  in  Tewksbury  v.  Lincoln, 
84  Xeb.  571,  23  L.R.A.(X.S.)  282,  121  X. 
W.  094,  has  been  published.  In  that  case 
a  statute  substantially  the  same  as  said 
§  207  was  construed.  While  the  case  at 
bar  might  be  distinguished  in  some  respects 
from  that  case,  the  defendant  has  not  at- 
tempted to  do  so.  Tlie  brief,  so  far  as  the 
construction  of  tlie  statute  is  involved,  is 
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confined  to  an  attack  upon  that  decision  as 
unsound.    The  criticisms  of  the  brief  are  es- 
pecially directed  to   a  quotation  from  the 
opinion  in  that  case  as  follows:     "To  hold 
that  five  days*  notice  should  be  given  for  a 
wrong  committed  by  the  city  itself  one  hour, 
or  one  day,  before  the  occurrence  of  the  ac- 
cident, and  of  which  the  city'  already  has 
absolute  knowledge,  would  be  in  the  high- 
est degree  ludricrous,  and  attribute  to  the 
lawmaker  a  want  of  foresight,  insight,  and 
comprehension  which  we  cannot  do.     It  is 
true  that  the  statute  provides  that  the  city 
shall  be  'absolutely  exempt  from  liability' 
unless  such  notice  be  given;   but  we  must 
give  a  reasonable  construction  to  the  lan- 
guage of  the  act.     The  law  never  requires 
an   impossible  thing.     Tlie   section  presup- 
poses that  the  defect  in  the  public  way  must 
have  existed   at  least  five  days,  otherwise 
the  notice  would  be  impossible."    The  criti- 
cism is  that,  when  the  language  of  the  stat- 
ute  is  plain   and   unambiguous,   it   is   not 
the  province  of  the  court  to  say  that  the 
lawmakers  acted  without  foresight  and  com- 
prehension, if  they  are  acting  within  their 
constitutional    limitations.      The    language 
criticized,  however,  assumes  that  it  is  prop- 
er and  necessary  to  ascertain  the  real  in- 
tention of  the  legislature,  and  that  in  deter- 
mining that  intention  the  court  will  give 
such  construction  to  the  statute  as  will  not 
attribute  to  the  lawmaker  a  want  of  fore- 
sight  and   comprehension,   and   we  are  en-- 
tirely  satisfied  with  the  language  there  used. 
Is  it  true  that  no  liability  exists  unless 
provided  by  statute?     There  is  no  express 
statute  making  the  city  liable  for  damages 
caused  by  defects  in  the  street.    If  it  can  be 
said  that  the  liability  arises  from  statute, 
it  is  by  implication  only,  and  this  implica- 
tion  is  not  derived  from  the  language  of 
the  statute  or  any  of  its  express  provisions. 
It   is   not   derived   from   a  construction   of 
the  statute  itself.    It  is  rather  an  implica- 
tion which  the  common  law  raises  from  the 
fact  that  the  legislature  has  conferred  cer- 
tain    privileges     upon     the     municipality. 
When  the  legislature  confers  powers  upon 
the  city  for  the  advantage  of  the  city  it- 
self to  enable  it  to  hold  its  property  and 
to  conduct  such  affairs  as  are  for  the  bene- 
fit of  the  city  in  its  corporate  capacity  as 
distinguished  from  those  powers  which   re- 
late   to    its    governmental    functions,    such 
privileges  and  benefits  carry  with  them  du- 
ties  and  liabilities  of  the  same  character 
as  are  imposed  upon   private  corporations 
or    individuals,    who    enjoy    corresponding 
privileges.  It   is  quite  generally  held   that 
when    the    city    accepts    such    powers    and 
privileges    it   accepts    them   with    the    con- 
ditions that  the  common  law  imposes.     The 
law  requires  that  in  using  such  powers  and 


privileges  the  city,  like  individuals,  must 
so  use  them  as  not  to  violate  the  rights  of 
others,  and  in  doing  so  must  use  ordinary 
care  and  diligence  to  avoid  injuries  to 
others.  This  duty  is  not  derived  from  the 
construction  of  the  language  of  the 
statute,  but  is  derived  from  the  ob- 
ligations which  by  the  common  law  accom- 
panies such  powers  and  privileges.  It  seems, 
therefore,  that  to  say  that  the  liability  is 
created  by  statute,  without  qualification, 
may  be  misleading.  In  Goddard  v.  Lincoln, 
69  Neb.  594,  96  N.  W.  273,  it  was  said:  "As 
the  liability  in  such  cases  must  rest  on  some 
express  or  implied  provision  of  the  statute, 
it  is  clear  that  the  legislature  may  place 
such  limitations  upon  it  as  it  may  deem 
proper,  or,  for  that  matter,  take  it  away 
entirely."  We  have  seen  in  what  sense  the 
liability  is  implied  from  the  provisions  of 
the  statute,  but  what  is  meant  by  saying 
that  the  statute  may  take  ;Eiway  the  liabili- 
ty entirely?  It  was  not  necessary  in  that 
case  to  say,  and  we  do  not  think  that  the 
language  used  must  be  construed  as  mean- 
ing, that  the  legislature  can  confer  powers 
and  privileges  of  the  nature  above  suggest- 
ed and  at  the  same  time  relieve  the  muni- 
cipality of  all  liability  for  their  improper 
exercise.  The  defendant  insists  that  it  can, 
and  to  explain  this  position  the  following 
illustration  is  given:  "Suppose  the  city 
dug  a  sewer  trench  and  left  it  open,  and 
the  first  night  a  man  fell  in  and  was  in* 
jured;  would  the  city  be  liable?"  Tlie 
question  is  answered  in  the  negative,  and  it 
is  argued  that  to  hold  that  the  city  would 
be  liable  in  such  case  assumes  "that  some- 
how the  city  was  liable  until  the  legisla- 
ture passed  a  law  exempting  the  city  from 
liability,"  whereas,  "on  the  contrary,  there 
was  no  liability  until  the  legislature  so  de- 
clared." 

Can  it  be  possible  that  the  legislature  is 
competent  to  authorize  a  city  or  any  private 
corporation  or  individual,  in  the  transac- 
tions of  its  own  afTairs  and  for  its  own  bene- 
fit, to  make  a  trench  across  a  public  thor- 
oughfare and  to  take  no  precautions  against 
dangers  to  the  traveling  public  and  at  the 
same  time  relieve  the  city  from  any  liabili- 
ty for  the  consequence  of  such  an  act?  It 
would  seem  more  reasonable  to  say  that,  if 
tne  legislature  intended  to  relieve  the  city 
from  incurring  liability  for  such  damages, 
it  should  withdraw  from  the  city  the  pow- 
er and  privilege  of  constructing  such  a 
trench,  and  that  when  it  is  said  that  the  leg- 
islature might  relieve  a  city  from  all  lia- 
bility it  is  inferred  that  in  order  to  do  so 
it  must  prevent  the  city  from  engaging  in 
such  transactions. 

Tlicrc  is  no  doubt  that  if  the  legislature 
keeps   within   its   constitutional   right,   and 
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tlie  purpose  and  meaning  of  the  act  are  clear 
and  unambiguous,  "the  court  should  aecept 
the  law  as  it  is"  When  it  is  found  that  the 
attempted  legislation  is  not  prohibited  by 
constitutional  limitations  of  the  legislative 
power,  the  next  thing  for  the  courts  to  do  is 
to  find  out,  if  they  can,  the  intention  of  the 
legislature,  and  when  that  is  determined  and 
declared,  the  duty  of  the  courts  in  that  re- 
gard is  performed.  It  is  not  the  duty  nor 
the  privilege*  of  courts  to  change  the  mean- 
ing of  constitutional  acts  of  the  legislature, 
nor  to  modify  or  enlarge  their  scope  and 
purpose.  The  meaning  of  the  legislature 
must  be  derived  from  the  language  used; 
all  valid  legislation  on  the  given  subject 
being  considered  and  construed  together. 
What  did  the  lawmakers  intend  to  do?  If 
there  was  some  apparent  evil  to  be  remedied, 
what  remedy  did  the  legislature  propose  to 
provide? 

llie  defendant  assumes  that  the  object 
of  the  statute  in  question  was  to  relieve 
the  city  of  some  part  of  the  burden  of  claims 
for  damages  of  this  character.  Can  it  be 
that  the  intention  was  to  establish  an  arbi- 
trary line  of  division  between  claims 
against  the  city  for  the  purpose,  without 
regard  to  merit  or  justice,  of  lessening  the 
number  of  claims?  Does  the  written  notice 
required  by  statute  become  an  essential  ele- 
ment of  the  claim  against  the  city?  Was 
it  intended  that  persons  from  other  parts 
of  the  state,  who  had  no  means  of  knowing 
whether  dangerous  pitfalls  existed,  or 
whether  notice  had  been  filed  with  the  city 
clerk,  should  be  discriminated  against.  Of 
course  it  will  not  be  presumed  that  the  leg- 
islature intended  such  a  result. 

The  city  must  act  by  its  agents,  and  if  it 
sends  an  agent  to  do  a  specified  act,  as  to 
open  a  trench  across  a  thoroughfare,  that 
act,  when  done,  is,  of  course,  the  act  of  the 
city.  To  provide  that  a  notice  must  be 
lodged  with  the  clerk  stating  that  the 
trench  has  been  opened,  and  is  not  being 
guarded,  and  that  the  stranger  who  falls 
into  the  trench  within  five  days  after  such 
statement  is  filed  has  no  remedy,  but  one 
who  falls  into  the  trench  after  the  five 
days  have  expired  may  recover  damages, 
will  no  doubt  have  the  effect  to  limit  the 
number  of  claims  against  the  city;  and  so 
would  a  provision  that  under  such  circum- 
stances none  but  an  inhabitant  of  the  city 
might  recover,  or  one  of  light  complexion. 
If  the  legislature  could  grant  the  power  to 
a  city  to  construct  such  work  and  allow  it 
to  so  remain  without  guarding  the  public 
in  any  way  for  a  period  of  five  days,  and 
exempt  the  city  from  liability  for  damages, 
which  is  at  least  doubtful,  it  would  not  bo 
presumed  to  have  intended  to  do  so,  if  a 
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different  and  more  reasonable  purpose  caa 
be   derived    from    the    statute. 

In  another  part  of  the  brief  a  better  rea- 
son for  this  legislation  is  suggested.  "What 
was  the  purpose  of  requiring  this  notice? 
Clearly,  to  direct  the  attention  of  the  prop- 
er officers  of  the  city  to  the  fact  that  at  a 
particular  point  on  one  of  the  public  high- 
ways of  the  city  there  exists  at  the  time 
a  condition  in  the  public  highway  which 
renders  the  street  unsafe  and  dangerous  for 
public  travel,  a  condition  likely  to  result 
in  injury  to  some  traveler  on  the  highway. 
The  purpose  of  this  notice  was  to  enable 
the  city  to  prevent  accidents  by  repairing 
or  guarding  the  defect."  This  is  undoubted- 
ly the  real  purpose  of  the  legislation.  The 
city  had  been  held  liable  in  some  cases  in 
which  it  was  uncertain  whether  the  officers 
of  the  city  had  notice  of  the  defect  com- 
plained of.  It  was  regarded  as  a  question 
of  fact  for  the  jury  to  determine  whether 
they  knew,  or  the  circumstances  were  such 
that  with  reasonable  diligence  they  must 
and  ought  to  have  known,  of  the  dangerous 
condition  of  the  streets.  And  having  ap- 
parently more  regard  for  the  financial  in- 
terests of  the  city  than  for  the  rights  of 
strangers  or  dangers  to  the  citizens,  the 
legislature  purposed  to  change  this.  There 
should  no  longer  be  any  liability  on  the 
part  of  the  city  unless  its  officers  actually 
knew  of  the  defect.  It  was  not  presumed 
that  the  officers  of  the  city  would  themselves 
create  the  defect.  The  statute  was  not  nec- 
essary nor  intended  for  such  a  contingency. 
To  so  construe  the  statute  would  be  to  hold 
that  the  intention  of  the  legislature  was 
to  bar  a  proportion  of  the  claims  against 
the  city  without  regard  to  the  justice  of 
the  claims  or  the  conditions  under  which 
they  arose. 

If  we  suppose  that  the  statute  applies 
in  a  case  like  this,  what  should  the  notice 
contain?  If  prior  to  this  accident  the  writ- 
ten notice  specified  in  the  statute  had  been 
filed  with  the  clerk,  it  must  have  stated  that 
the  original  construction  of  the  sewer  was 
negligent,  and  that  the  earth  had  settled 
over  the  sewer  so  that  there  was  danger  of 
the  paving  giving  way,  and  that  the  defect 
was  hidden  so  that  ordinary  passengers 
would  not  discover  it.  If  such  a  notice 
had  been  given,  the  city  authorities  must 
be  presumed,  pursuant  to  such  notice,  to 
have  done  precisely  what  they  did  do  in  this 
case.  It  appears  that  for  several  years 
prior  to  this  accident  the  authorities  recog- 
nized the  deficiency  in  the  construction  of 
the  sewer,  and  made  many  attempts,  more 
or  less  effective,  to  remedy  the  defect.  Can 
the  defendant  now  deny  liability  because 
such  notice  was  not  given?  It  is  generally 
held  that  where  written  notice  is  required 


506 


NEBRASKA  SUPPxEME  COURT. 


JUXE. 


it  may  be  waived  by  the  party  entitled  to  it. 
The  fact  that  the  city  knew  of  the  condi- 
tion of  the  street  and  recognized  its  duty 
to  remedy  it,  and  attempted,  however  in- 
effectively, to  do  so,  is  equivalent  to  no- 
tice, and  amounts  to  a  waiver  of  notice, 
so  that  the  city  cannot  now  say  it  had  no 
notice  of  the  defect. 

In  Goddard  v.  Lincoln,  supra,  it  was  held 
that  the  plaintiff  could  not  recover  because 
the  written  notice'  required  by  §  110  of  the 
act  governing  cities  of  the  first  class,  which 
is  substantially  the  same  as  the  statute 
herein  considered,  was  not  given.  In  that 
case  a  sidewalk  had  become  badly  and  dan- 
gerously out  of  repair.  "Tlie  boards  of  the 
same  .  .  .  being  loose,  .  .  .  and 
one  or  two  boards  being  entirely  removed 
therefrom,  so  that  said  sidewalk  was,  at 
said  time  and  place,  in  an  unsafe  and  dan- 
gerous condition."  When  a  walk  or  a  street, 
through  wear  or  some  accidental  cause,  be- 
comes in  an  unsafe  condition,  the  city  au- 
thorities will  perform  this  duty  if  the  nec- 
essity of  so  doing  comes  to  their  knowledge. 
This  at  least  the  statute  assumes,  and  its 
object  and  effect  is  to  make  certain  that 
the  officers  of  the  city  shall  have  such 
knowledge.  The  statute  requiring  notice 
of  the  defect  to  be  in  writing  filed  with  the 
clerk  is  analogous  to  the  statute  of  frauds. 
It  guards  against  mistake  or  perjury  in 
doubtful  cases.  The  proof  that  notice  has 
been  given  roust  be  in  writing.  If  the  act 
causing  the  dangerous  condition  is  done  by 
the  officers  of  the  city  themselves,  the 
knowledge  of  its  existence  is  inherent  in 
^the  act.  To  suppose  that  the  legislature 
intended  that  they  must  be  notified  of  their 
own  act  is  to  question  the  judgment  and 
the  motives  of  the  lawmakers.  Tlie  defect 
waa  not  caused  by  the  citv,  and  from  its 
nature  must  have  been  without  the  knowl- 
edge of  its  officers.  In  such  case  knowledge 
must  in  some  way  be  conveyed  to  the  city 
officials,  and  the  statutory  method  of  ac- 
complishing this  had  not  been  followed.  The 
decision  in  that  case  was  clearly  right,  but 
it  furnishes  no  precedent  for  a  case  like 
this. 

In  Schmidt  v.  Fremont,  70  Neb.  577,  97 
X.  W.  830,  the  construction  of  §  39,  art. 
3,  chap.  13,  Comp.  Stat.  1901,  was  involved. 
That  section  provided  that  no  city  shall  be 
liable  for  damages  arising  from  defective 
sidewalks,  unless  written  lotice  of  the  acci- 
dent or  injurj*  complained  of  was  given 
within  thirty  days  after  its  occurrence,  and 
it  was  held  that  the  plaintiff  could  not  re- 
cover because  such  notice  had  not  been  giv- 
en. The  object  of  that  statute  was  to  en- 
able the  city  officials  to  proi)erly  investigate 
the  nature  and  validity  of  the  claim  pre- 
sented, it  devolved  a  duty  upon  the  claim- 
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ant  himself,  and  made  that  duty  a  part  of 
his  procedure  in  establishing  his  claim, — 
one  of  the  necessary  steps  in  enforcing  hi  a 
remedy  analogous  to  the  three  days'  notice 
required  by  the  statute  of  forcible  entry  and 
detainer.  The  case  is  distinguishable  from 
the  one  under  consideration.  Statutes  some- 
what similar  to  ours  have  been  considered 
by  other  courts,  although  we  have  not  ob- 
served any  decisions  involving  the  precise 
point  here   presented. 

In  Houston  v.  Isaacks,  68  Te.v.  116,  3 
S.  W.  693,  the  law  as  applied  in  that  state 
is  stated  in  the  first  paragraph  of  the  sylla- 
bus as  follows:  "A  provision  in  a  city 
charter  exempting  the  corporation  from  lia- 
bility to  any  person  for  damages  caused  by 
a  street  being  out  of  repair  through  the 
gross  negligence  of  the  corporation,,  unless 
the  same  shall  have  remained  so  for  ten 
days  after  special  notice  in  writing  to  the 
mayor  or  street  commissioner,  does  not  ap- 
ply where  the  city  having  put  a  contractor 
to  work  upon  the  street,  and  after  he  had 
commenced  work,  and  made  an  excavation 
in  the  street,  rendering  it  unsafe  for  travel, 
discharged  him,  and  left  the  work  in  an 
unfinished  condition.  A  person  injured  in 
consequence  of  such  defect  in  the  street  may 
recover  of  the  city  though  he  has  not  given 
the  ten  days'  notice.  The  city  having  by 
its  own  procurement  made  the  street  unsafe, 
and  knowingly  left  it  so,  caimot  escape  be- 
hind the  charter  provisions,  aa  it  might  if 
the  defect  had  resulted  from  any  extrinsic 
cause."  In  the  opinion  the  court  suggests 
a  doubt  as  to  the  })ower  of  the  legislature 
to  exempt  a  city  from  all  liability  in  such 
cases:  "llie  provision  is  a  most  stringent 
one,  and  its  practical  effect  would  seem  to 
be  to  exempt  the  city  from  all  liability  for 
such  defects  as  ordinarily  accrue.  But  we 
cannot  sav  that  it  should  not  be  enforced 
in  a  case  in  which  it  is  applicable.  We  arc 
of  opinion,  however,  that  it  does  not  apply 
to  the  case  before  us.  There  mav  be  some 
reason  in  requiring  notice  to  the  city  au- 
thorities of  a  defect  accruing  from  ordi- 
narv  causes;  such  as  the  action  of  floods, 
the  use  of  the  street  by  the  public,  or  it 
may  be  said  from  any  cause  except  by  the 
action  of  the  city  itself.  But  in  the  pres- 
ent case  the  city  put  a  contractor  to  work 
upon  the  street,  stipulating  to  have  an  ex- 
cavation made  which  was  to  be  filled  with 
gravel,  and  after  the  work  had  been  begun, 
and  the  street  had  been  rendered  unsafe  for 
travel,  discharged  the  contractor,  and  left 
the  work  in  an  unfinished  condition." 

The  charter  of  the  city  of  Fon  du  l^c. 
Wisconsin,  provided  that  "no  action  shall 
be  maintained  against  the  city  for  injuries 
caused  by  any  defect  in  the  condition  of  the 
street  unless  notice   in   writing,  signed   by 
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the  injured  party,  sball  have  been  given  to 
the  proper  persons  within  five  days  of  the 
injury,"  and  it  was  held  that  the  require- 
ment of  notice  had  no  application  when 
the  plaintiff  "was  injured  through  his  horse 
taking  fright  at  a  large  wooden  roller,  which 
had  been  used  in  the  care  of  the  streets, 
and  left  standing  therein  by  the  ser^-ants  of 
defendant."  The  Wisconsin  court  also  sug- 
gested a  doubt  as  to  the  power  of  the  legis- 
lature to  exempt  from  liability  in  such 
cases.  Mr.  Chief  Justice  Cole  in  the  opinion 
said:  ''I  should  have  great  doubt  about 
the  validity  of  the  provision  requiring  the 
notice  to  be  given  within  five  days  of  the 
injury,  even  if  the  liability  of  the  city  in 
the  case  waa  wholly  statutory.  The  time 
fixed  is  unreasonably  short,  and  in  many 
cases  could  not  be  complied  with.  The 
injured  person  might  be  unconscious,  or  so 
seriously  hurt  that  he  could  not  state  'the 
place  where,  and  the  time  when,  such  injury 
was  received,  and  the  nature  of  the  same,' 
within  that  period;  so  that  the  remedy  giv- 
en is  coupled  with  an  impossible  condition. 
Such  a  provision  is  unreasonable  and  un- 
just. .  .  .  It  is  an  arbitrary  and  un- 
reasonable provision,  which  professes  to  give 
a  remedy  for  an  injury,  but  annexes  to  it 
a  condition  which,  in  many  cases,  cannot 
be  complied  with."  Hughes  v.  Fond  du  Lac, 
73  Wis.  380,  41  N.  W.  407. 

In  Still  V.  Houston,  27  Tex.  Civ.  App. 
447,  66  S.  W.  76,  the  ground  of  the  decision 
is  stated  in  the  third  paragraph  of  the 
syllabus  as  follows:  "A  city  charter  pro- 
vided that  the  corporation  sliould  not  be 
liable  for  any  injuries  sustained  owing  to 
the  defective  condition  of  sidewalks,  etc., 
unless  such  condition  should  have  continued 
for  ten  days  after  notice  to  the  mayor  or 
certain  committees.  A  city  sold  certain 
fences  on  property  through  which  a  street 
was  opened,  and  authorized  the  purchaser 
to  remove  them,  which  he  did  to  the  knowl- 
edge of  the  city,  but  he  failed  to  fill  a  hole 
left  where  a  fence  post  was  removed,  and 
subsequently  a  pedestrian  stepped  into  such 
hole,  it  being  just  beside  the  sidewalk. 
Held  that,  though  no  notice  of  such  hole 
had  been  given,  the  charter  provision  did 
not  protect  the  city,  inasmuch  as  the  act 
of  the  purchaser  was,  under  the  circumstan- 
ces, to  be  considered  the  act  of  the  city,  and 
the  provision  had  no  application  to  such 
case."  In  the  opinion  the  court  said: 
"This  action  was  taken  by  the  very  officers 
to  whom  the  charter  required  the  notice 
to  be  given.  The  city  is  not  sought  to  be 
held  liable  for  any  injury  caused  by  a  de- 
fect accruing  from  any  extrinsic  cause,  but 
for  having  by  its  own  procurement  made  the 
street  unsafe,  and  knowingly  left  it  in  that 
condition." 
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The  charter  of  the  city  of  Springfield, 
Illinois,  provided  that  a  city  should  not  be 
liable  for  damages  arising  from  the  bad 
condition  of  the  streets  by  reason  of  the 
neglect  of  the  proper  officers  to  repair  the 
same,  until  notice  was  given  and  reasonable 
time  given  to  make  repairs.  The  action  was 
for  damages  for  injuries  sustained  by  fall- 
ing into  a  sewer  which  was  being  made  in 
one  of  the  streets  of  the  city.  While  the 
statute  did  not  purport  to  exempt  the  city 
from  liability  in  all  cases  where  the  notice 
had  not  been  given,  but  only '  in  case  the 
proper  officer  had  negligently  failed  to  re- 
pair the  defect,  still  that  court  expressed 
a  doubt  as  to  the  propriety  of  such  a 
clause.  "Laying  out  of  view  all  considera- 
tion of  the  propriety  of  such  a  clause,  and 
its  inconsistency  with  other  provisions  of 
the  charter,  and  with  established  rules  of 
law,  it  is  very  manifest  it  cannot  apply  to 
this  case.  .  .  .  The  injury  complained 
of  was  not  the  result  of  a  defective  street, 
which  a  traveler  upon  it  might  have  noticed 
and  reported,  but  for  permitting  the  sewer 
in  it  to  he  excavated  in  a  manner  hazardous 
to  the  safety  of  the  people."  Springfield  v. 
Le  Claire,  49  111.  476. 

In  Dallas  v.  McAllister  (Tex.  Civ.  App.) 
39  S.  W.  173,  a  sewer  on  one  of  the  prin- 
cipal streets  had  caved  in,  leaving  a  dan- 
gerous depression  up  and  down  the  street 
10  or  12  feet  long.  It  had  been  there 
about  two  months.  The  driver  of  a  wagon 
was  going  around  this  broken  place  in  the 
paving  where  the  street  appeared  to  be  solid, 
when  the  sewer  caved  in  under  the  wagon 
causing  the  injuries  complained  of.  It  was 
held  that  since  the  testimony  tended  to 
show  a  connection  between  the  original 
break  and  the  one  through  which  the  in- 
jury occurred,  in  such  a  manner  as  to  in- 
dicate that  in  repairing  the  former  the 
cause  of  the  latter  would  have  become 
known,  the  city  was  liable  for  the  damages 
notwithstanding  a  clause  in  the  charter 
which  provided  that  no  action  should  be 
maintained  against  the  city  for  injuries 
caused  from  streets  being  out  of  repair  from 
the  gross  negligence  of  the  city,  unless  the 
same  shall  have  remained  so  for  ten  days 
after  special  notice  in  writing  to  the  mayor 
or  city  engineer,  and  no  such  notice  had 
been  given.  The  court  said:  "The  evi- 
dence, liowever,  shows  that  the  entire  sew- 
er was  defective  and  dangerous  from  the 
place  of  the  accident  down  to  the  original 
caving  in, — a  distance  of  ]  5  or  20  feet, — for 
it  is  testified  to  that,  when  the  wagon  went 
down,  the  ground  caved  all  the  way  down 
to  the  other  cavity.  It  is  therefore  a  rea- 
sonable inference  that  the  sewer  was  in  an 
unsafe  condition  all  the  way  down,  and  that 
notice  of  this  would  have  followed  ordinary 
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care  in  repairing  the  first  break;  hence  the 
city  must  be  taken  to  have  had  knowledge 
of  it,  and  be  chargeable  with  the  conse- 
quences." 

In  Adams  v.  Oshkosh,  71  Wis.  49,  36  N. 
W.  614,  the  case  is  stated  in  the  syllabus 
as   follows:      "PlaintifT's   horse   was   killed 
on  a  principal  street  of  a  municipal  cor- 
poration by  running,  in  the  night  time,  upon 
a  pile  of  gravel  and  stones  placed  there  by 
an  employee  of  the  city  while  repairing  the 
street.     In  an  action  to  recover  the  value 
of  the  horse,  held,  that  the  provision  of  the 
charter  'that  the  city  shall  not  be  liable  to 
or  for  any  damages  arising  or  growing  out 
of   any   sidewalks,   streets,   drains,   sewers, 
gutters,  ditches,  or  bridges  in  said  city  be- 
ing in  a  defective  or  damaged  condition,  or 
out  of  repair,  unless  it  be  shown  that  pre- 
vious to  the  happening  of  the  same  one  of 
the  aldermen  of  the  ward  in  which  the  same 
is  located  had  knowledge  thereof,'  etc.,  does 
not    apply    to    obstructions    placed    in    the 
street  by  an  employee  of  the  city  while  in 
its  employ."    The  court  said  in  the  opinion: 
"There  is  no  claim  that  either  of  the  alder- 
men of  the  ward  had  actual  notice  of  the 
obstruction  in  the  street,  nor  that  it  had 
existed  for  three  weeks;  so  that,  if  the  stat- 
ute applies  to  an  obstruction  placed  in  the 
street    by   an    employee   of   the   city   while 
engaged  in  repairing  said  street,  the  plain- 
tiff did  not  make  out  a  case.    After  a  care- 
ful consideration  of  the  statute,  we  think 
it  was  not  the  intent  of  the  legislature  to 
cover  a  case  of  this  kind.     In  the  case  at 
bar  the  aldermen  of  the  ward,  in  dischar- 
ging a  duty  imposed  upon  them  by  law,  were 
in  fact  engaged  in  repairing  the  street  in 
question,  and  one  of  their  employees  neg- 
ligently   permitted    the    obstruction    to    be 
placed  in  and  remain  in  said  street.     We 
think,  in  a  case  of  this  kind,  the  act  of 
the  employee  while  engaged  in  his  employ- 
ment must  be  considered  as  the  act  of  the 
aldermen  of  the  ward,  and  that  the  city, 
through  the  action  of  its  ward  officer,  per- 
mitted the  obstruction  to  be  placed  in  the 
street,  and  to  remain  there.     It  cannot  be 
supposed  that  the  legislature  intended  to  re- 
lease the  city  from  damages  caused  by  the 
'  action  of  its  officers  in  repairing  its  streets, 
when  its  employees  create  the  obstruction, 
because  such  officers  had  no  actual  notice 
of  the  obstruction.     In  such  case  the  acts 
of  the  employees  are  the  acts  of  the  officers, 
and  their  knowledge  must  be  construed  to 
be   the   knowledge   of   the   employer.     This 
would  be  the  rule  in  every  otlicr  case,  and 
we   cannot    think   tlie    legislature    intended 
to  alter  so  just  a  rule  in  favor  of  the  city." 
In  MacMullen  v.  Middletown,  187  N.  Y. 
37,  11  L.R.A.(N.S.)    391,  79  N.  E.  863,  it 
was   held   that  the  requirement   in   a  city 
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charter  that  written  notice  should  be  given 
of  the  existence  of  snow  or  ice  on  sidewalks 
is  constitutional.     The   court   said:      "The 
charter  created  a  liability  for  a  neglect  of 
the  duty  to  remove  snow  and  ice  from  the 
streets  and  sidewalks,  and  gave  a  remedy 
by  action.     .     .     .     The  requirement  is  the* 
expression  of  the  legislative  will   that  the 
notice  of  the  defective  condition  of  the  pub- 
lic  way,  which   has   occasioned   the  injury 
sustained,  shall  be  of  so  certain  a  charac- 
ter as  to  charge  the  corporation  with  actual 
knowledge.     It  was   always  the  legal  rule 
that    notice    should    be    brought    home    to 
the  corporation,  or  facts  from  which  notice 
was    reasonably    inferable.      In    order    that 
something  more  certain   than   constructive 
notice  should  be  relied  upon,  provisions  were 
inserted  in  municipal  charters  that  'actual 
notice'  of  the  alleged  defect  must  be  shown." 
This  was  perhaps  all  that  it  was  necessary 
to  say  in  deciding  the  case.    In  the  absence 
of  any  statute  upon   the  subject,  the  city 
would  not  be  required  to  remove  the  snow 
as  fast  as  it  fell  upon  the  walk.     It  would 
only  be  liable  if  it  knew  that  the  walk  had 
become  dangerous  by  reason  of  the  accumu- 
lation of  snow  and  ice,  and  failed  to  pro- 
tect the  public  by  causing  it  to  be  removed. 
No  one  could  doubt  the  power  of  the  legis- 
lature  to  prescribe   the  manner  of   giving 
such  notice  and  the  method  of  proof  that 
the  city  officials  had  such  knowledge  when 
notice    was   necessary;    but   the   court   dis- 
cussed at  great  length  the  question  whether 
removing  snow  and  ice  from  walks  is  a  gov- 
ernmental function  and  concludes  that  it  is, 
contrarj   to  the  view  of  most  other  courts, 
and  especially  of  this  court,  as  expressed  in 
Burke  v.  South  Omaha,  79  Neb.  793,  113  X. 
W.  241,  and  Tewksbury  v.  Lincoln,  84  Neb. 
571,  23  L.R.A.(N.S.)    282,  121  N.  W.  994. 
The  language  used  in  the  opinion  in  Mac- 
Mullen  V.  Middletown,  supra,  which  appears 
to  be  in  conflict  without  conclusion  in  this 
case,    is   based    upon    the   proposition   that 
such    duties    are    governmental    functions. 
The  reasoning  upon  this  question  in  Tewks- 
bury V.  Lincoln,  supra,  and  other  authorities 
there  cited,   precludes   this  court  from   ac- 
cepting such  a  view. 

In  Parsons  v.  San  Francisco,  23  Cal.  463, 
it  was  held  that  the  city  was  not  liable  in 
consequence  of  its  streets  or  highways  be 
ing  out  of  repair.  The  statute  exempting 
cities  from  such  liability  was  held  to  be  con- 
stitutional, but  this  is  put  expressly  upon 
the  ground  that  the  statute  afforded  the  in- 
jured parties  a  complete  remedy.  It  made 
tlie  person  or  persons  on  whom  the  law 
may  have  imposed  the  obligation  to  repair 
such  streets,  and  also  the  officer  or  officers 
through  whose  official  negligence  such  de- 
fects remained  unrepaired,  jointly  and  sev- 
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erally  liable  to  tlie  parties  injured.  This 
was  tliouglit  to  be  a  complete  rcmetly,  and, 
if  the  officer  by  whose  negligence  the  inju- 
ry was  caused  and  his  official  bonds  are 
presumed  to  be  responsible,  the  remedy 
would  appear  to  be  complete. 

In  Williams  v.  Galveston,  41  Tex.  Civ. 
App.  63,  90  vS.  W.  505,  it  was  held  that  the 
city  was  not  liable  for  damages  caused  by 
a  defective  bridge.  The  charter  provision 
exempting  the  city  from  such  liability  was 
upheld.  This  opinion  also  placed  the  deci- 
sion upon  the  theory  that  the  repair  of 
bridges  is  a  governmental  function.  It  is 
said  in  the  opinion  that  "the  counties  in 
the  state  are  held  exempt  from  liability  for 
the  negligent  construction  or  maintenance 
of  public  highways,  and  the  act  in  question 
does  no  more  than  place  the  city  of  Galves- 
ton upon  a  plane  with  the  counties." 

If  this  court  were  not  already  fully  com- 
mitted to  the  doctrine  that  in  the  perform- 
ance of  such  duties  the  cities  are  hot  ex- 
ttrcising  governmental  functions,  it  might 
be  thought  necessary  to  further  discuss  this 
question. 

It  was  complained  in  the  brief  that  there 
were  some  errors  in  the  instruction  of  the 
eourt  to  the  jury,  but  these  supposed  errors 
are  not  discussed  at  length.  For  the  most 
part  objections  made  to  the  instructions  are 
derived  from  principles  already  discussed, 
and  it  does  not  appear  to  be  advisable  to 
prolong  tin's  opinion  after  having  devoted  so 
much  space  to  the  main  question  involved. 
We  have  fotind  no  errors  in  the  instruction, 
requiring  a  reversal  of  the  judgment. 

The  jiulgmciit  of  the  District  Court  is  af- 
firmed. 

Rose,  J.,  concurring: 

I  concur  in  the  affirmance  on  the  ground 
that  the  statute  requiring  notice  does  not 
apply  to  the  defects  of  which  complaint  is 
made  in  plaintiff's  petition. 

Root,  J.,  dissenting: 

I  am  unable  to  concur  in  the  majority 
opinion.  The  courts  are  not  in  accord  con- 
cerning the  principle  controlling  the  lia- 
bility of  a  municipal  corporation  for  per- 
sonal injuries  inflicted  by  reason  of  its  de- 
fective streets.  In  Omaha  v.  Olmstead,  5 
Neb.  4^0,  451,  we  held  that  the  city,  in  ac- 
cepting its  charter  and  the  privileges  there- 
in bestowed,  by  implication  promised  the 
state  to  perform  the  duties  thereby  cast 
upon  the  municipality,  and  individuals  in- 
jured by  the  city's  failure  to  keep  it&  prom- 
ise had  a  right  of  action  against  the  city: 
"Tlic  acceptance  of  these  privileges  is  con- 
sidered as  raising  an  implied  promise  on 
the  part  of  the  city  to  perform  its  corpo- 
rate duties;  and  this  implied  agreement 
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made  with  the  sovereign  power  inures  to 
the  benefit  of  every  individual  interested  in 
the  proper  performance  of  such  duties."  5 
Neb.  452,  supra.  In  Goodrich  v.  University 
Place,  80  Neb.  774,  115  N.  W.  538,  the  law 
is  re-examined,  and  the  liability  of  a  city 
for  personal  injuries  is  again  based  upon 
its  implied  contraob  with  the  sovereign 
state.  Judge  Dillon  suggests  there  is  no 
contractual  relation  between  the  state  and 
a  municipality  in  those  cases  where  the  city 
may  not  reject,  but  is  compelled  to  accept, 
its  charter.  2  Dill.  Mun.  Corp.  4th  ed.  § 
967.  Judge  Dillon  admits,  however,  that 
the  reason  given  by  us  in  Omaha  v.  Olm- 
stead and  Goodrich  v.  University  Place,  su- 
pra, for  holding  a  city  liable  in  personal 
injury  cases,  sustains  many  decisions  impos- 
ing a  like  liability  upon  municipalities.  If 
the  law  may  raise  an  implied  promise  by  a 
city  and  fasten  a  liability  upon  it  for  a 
failure  to  keep  that  promise  because  the  city 
has  acted  under  a  charter  it  is  powerless 
to  reject,  it  seems  arbitrary  and  unjust  to 
deny  the  city  the  benefit  of  those  immuni- 
ties specifically  granted  the  city  therein. 

The  defendant's  charter  provides  that  it 
"shall  be  absolutely  exempt  from  liability 
for  damages  or  injuries  suffered  or  sus- 
tained by  reason  of  defective  public  ways 
or  the  sidewalks,"  unless  notice  in  writ- 
ing of  the  defect  shall  have  been  filed  with 
the  city  clerk  at  least  five  days  before  the 
accident  occurred.  And,  further,  "in  the 
absence  of  such  notice,  so*  filed,  the  city 
shall  not  be  liable."  If,  fis  suggested  in 
the  majority  opinion,  the  legislature  does 
not  have  the  power  to  absolutely  exempt 
a  city  from  liability  to  respond  in  dam- 
ages to  those  injured  by  reason  of  its  de- 
fective streets,  or  may  not  lawfully  provide 
that  such  a  liability  shall  not  arise  unless 
the  city  shall  have  had  notice  in  writing  of 
the  defect  before  such  accident  occurs,  tlie 
statute  is  void  if  construed  according  to  its 
terms.  No  principle  of  law  is  cited  to  sus- 
tain the  suggestion  made  in  the  majority 
opinion.  No  adjudicated  case  has  been  re- 
ferred to,  nor  do  I  believe  one  can  be  found, 
to  sustain  the  proposition  that  the  legis- 
lature may  not,  by  the  enactment  of  a  stat- 
ute uniform  as  to  the  class  of  cities  upon 
which  it  operates,  exempt  a  municipality 
from  all  liability  because  of  personal  inju- 
ries inflicted  by  reason  of  its  defective 
streets  or  alleys.  On  the  other  hand,  stat- 
utes granting  such  an  exemption  have  been 
sustained  bv  courts  of  last  resort.  O'Hara 
V.  Portland,  3  Or.  525;  Rankin  v.  Buck- 
man,  9  Or.  253;  Wilmington  v.  Ewing,  2 
Ponn.  (Del.)  00,  45  L.R.A.  79,  43  Atl.  305; 
Williams  v.  Galveston,  41  Tex.  Civ.  App. 
03,  90  S.  W.  505. 

In  the  opinion  filed  in  the  last  cited  case 
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the  couit  did  say,  as  suggested  in  the  ma- 
jority opinioiii  that  tlie  eflfcct  of  the  stat- 
ute is  to  reduce  the  city's  liability  to  that 
of  a  county.  Tlie  majority  opinion  is  also 
correct  in  stating  that  we  hold  that  a  city 
in  controlling  its  streets  exercises  corpo- 
rate and  not  governmental  functions;  but 
that  question  was  not  involved  in  the  Texas 
case.  The  supreme  court  of  Texas  is  in 
harmony  with  our  decisions  upon  that  sub- 
ject. The  real  point  determined  in  Wil- 
liams V.  Galveston,  supra,  was  that  the  leg- 
islature had  the  power  to  relieve  a  city  from 
the  liability  theretofore  imposed  upon  it  by 
judicial  construction.  Having  the  power  to 
grant  complete  immunity,  it  follows  as  a 
matter  of  course  that  the  legislature  may 
extend  a  qualified  exemption  to  the  city. 
We  also  held  in  Goddard  v.  Lincoln,  69 
Neb.  694,  96  N.  W.  273,  where  a  statute 
identical  in  terms  with  the  one  considered 
in  the  case  at  bar  was  construed  and  up- 
held. That  case  did  not  involve  the  mere 
determination  of  the  power  of  the  legisla- 
ture to  relieve  the  city  from  liability  in 
cases  resting  upon  imputed  notice  to  the 
city  that  a  sidewalk  was  defective.  The 
plaintiff  in  the  Goddard  Case  alleged  in  his 
petition  that  the  sidewalk  at  the  point 
where  his  intestate  was  injured  was  unsafe 
and  dangerous  by  reason  of  the  absence  of 
boards  which  had  formed  a  part  of  the 
way,  and  that  the  defendant  city  had"  full 
knowledge"  of  said  defect  for  a  long  time 
prior  to  the  accident.  The  defendant's 
demurrer  to  the  petition  was  sustained, 
and  we  affirmed  the  judgment  of  the  dis- 
trict court.  The  constitutionality  of  the 
statute  was  raised,  considered,  and  deter- 
mined in  the  Goddard  Case,  and  we  held 
that,  although  the  city  had  knowledge  for 
a  long  time  prior  to  the  accident  of  the  de- 
fect responsible  for  the  injury,  the  defend- 
ant was  not  liable  because  the  statutory 
written  notice  had  not  been  given.  See  also 
McXally  v.  Cohoes,  63  Hun,  202,  6  N.  Y. 
Supp.  842;  MacMullen  v.  Middletown,  187 
N.  Y.  37,  11  L.R.A.(N.S.)  391^  79  N.  E. 
863.  But  it  is  said  that  a  fair  considera- 
tion of  all  the  other  legislation  upon  the 
subject,  in  connection  with  the  statute  con- 
cerning notice  and  the  apparent  evil  to  be 
remedied  thereby,  will  convince  the  impar- 
tial, judicial  mind  that  the  statute  should 
not  be  literally  construed.  There  is  no  am- 
biguity in  the  statute  under  consideration; 
it  is  not  inconsistent  with  any  other  pro- 
vision in  the  city  charter,  nor  does  it  con- 
flict with  any  other  legislative  act.  Unde- 
these  circumstances,  the  court  should  hesi- 
tate before  applying  rules  of  construction 
to  read  exceptions  into  the  written  law  in- 
consistent with  the  context  and  tenor  there- 
of. Morrill  v.  Taylor,  6  Neb.  236,  243; 
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State  ex  rel.  McLean  v.  Lioiltke,  9  Neb.  468, 
4  X.  W.  61;  State  ex  rcl.  School  Dist.  No. 
6  v.  Moore,  4.1  Nob.  12,  63  N.  W.  130;  Stop- 
pert  V.  Nierle,  4o  Neb.  lOo,  63  N.  W.  382. 

It  is  argued,  however,  that  in  Tewksbury 
V.  Lincoln,  84  Neb.  571,  23  L.R.A.(N.S.) 
282,  121  N.  W.  994,  we  departed  from  the 
literal  meaning  of  the  Lincoln  charter,  and 
for  that  reason  are  not  bound  by  the  lan- 
guage employed  by  the  legislature  in  the 
statute  under  consideration  in  the  instant 
case.  Tewksbury  v.  Lincoln  was  a  hard 
case,  and,  if  it  is  authority  for  the  majori- 
ty opinion,  should  be  overruled;  but  I  am 
not  willing  to  concede  so  much.  In  that 
case,  while  employees  of  the  city  of  Lincoln 
were  engaged  for  their  master  in  flushing 
a  sewer  during  cold  weatlier,  they  negli- 
gently sprayed  a  street  crossing  so  that  it 
became  slippery  and  dangerous.  The  plain- 
tiff, while  those  servants  were  at  work  and 
by  reason  of  such  negligence,  slipped,  fell, 
and  was  injured.  We  said :  "The  law  never 
requires  an  impossible  thing.  The  section 
presupposes  that  the  defect  in  the  public 
way  must  have  existed  at  least  five  days; 
otherwise  the  notice  would  be  impossible." 
A  well-recognized  rule  of  statutory  construc- 
tion was  thereby  applied.  Lewis's  Suther- 
land, Stat.  Constr.  §  616.  The  instant 
suit  presents  no  such  feature,  and  the  rule 
ought  not  to  be  applied.  It  is  suggested, 
however,  that  where  the  defect  has  been 
caused  by  the  city  it  has  knowledge  of  the 
fact,  waives  the  written  notice,  and  the 
statute  does  not  apply.  This  argument  pro- 
ceeds upon  the  assumption  that  the  legisla- 
ture did  not  intend  to  release  the  citv 
where  it  had  knowledge  of  the  defect.  We 
held  to  the  contrary  in  Goddard  v.  Lincoln, 
supra.  Furthermore,  a  municipal  corpora- 
tion is  without  perception,  intellect,  or 
memory,  and  all  knowledge  acquired  or  no- 
tice received  by  it  must  be  by  imputation 
from  the  knowledge  of  or  notice  to  some  of 
its  officers  or  agents.  In  the  case  at  bar 
the  defendant's  negligence  is  inferred  from 
the  alleged  fact  that  in  1887,  twenty  years 
before  the  plaiiitifT  was  injured,  the  muni- 
cipality failed  to  properly  tamp  the  dirt 
on  each  side  of  and  above  a  sewer  24  inches 
in  diameter  laid  20  feet  beneath  the  sur- 
face of  a  street  in  said  city;  that  subse- 
quently the  dirt  settled  in  said  trench,  and 
the  city  paved  the  street  so  as  to  conceal 
the  open  trench.  Tlie  defendant's  liability, 
however,  is  predicated  solely  upon  the  al- 
leged failure  of  the  city  to  properly  tamp 
or  otherwise  settle  the  dirt  in  said  trencli 
in  1887.  That  there  may  be  no  uncertainty 
upon  this  point,  I  quote  the  eighth  para- 
graph of  the  district  court's  charge  to  the 
jury:  "Yor  are  instructed  as  a  matter  of 
law,   the   plaintiff   cannot   recover    in    this 
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case  unless  the  city  was  negligent  in  the 
construction  of  said  sewer;  tiiat  is  to  say, 
failed  to  use  ordinary  care  and  caution  in 
tamping  or  ramming  the  dirt  when  refilling 
said  sewer.  And  if  the  plaintiff  has  failed 
to  satisfy  you  by  a  preponderance  of  the 
evidence  that  the  city  so  failed,  or  if  you 
find  the  evidence  evenly,  balanced,  then  you 
should   find   for   the  defendant." 

The  judicial  mind  may  logically  reason 
and  understand  that  whatever  knowledge 
the  city's  agents  or  officers  may  have  ac- 
quired in  1887  concerning  the  negligent 
tamping  of  eartli  in  said  sewer  was  by  some 
process  communicated  to  a  conscious  muni- 
cipal mind  mid  continued  within  tlie  mem- 
ory and  understanding  of  that  intangible 
person  for  two  decades ;  but  the  laymen  may 
be  excused  for  refusing  to  accent  that  logic. 
The  mere  fact  that  courts  do  thus  reason 
is  a  satisfactory  explanation  for  the  en- 
actment of  the  statute  under  consideration. 
Many  cases  are  brought  against  a  city  for 
personal  injuries,  where  the  doctrine  of  re- 
spondeat superior  is  invoked  to  induce  and 
justify  a  judgment.  Where  any  considerable 
period  of  time  exists  between  the  happen- 
ing of  the  alleged  negligence  and  the  injury 
to  the  plaintiff,  there  is  fully  as  much  prob- 
ability that  the  city  will  be  wrongfully 
mulcted  in  damages,  as  in  those  cases  where 
imputed  notice  to  the  city  of  a  defect  in 
its  streets  caused  by  the  negligence  of  third 
persons,  or  the  action  of  the  elements,  is 
the  basis  for  the  demand.  In  the  case  at 
bar  the  defendant's  negligence,  if  estab- 
lished, is  demonstrated  by  the  testimony  of 
a  member  of  the  defendant's  city  council 
in  1887,  who  testified  in  substance  that 
once  or  twice  a  day  while  the  contractor 
was  filling  said  trench  he  noticed  the  meth- 
ods employed  by  the  workmen,  and  observed 
that  the  specifications  in  the  contract  be- 
tween the  contractor  and  the  city  were  being 
ignpred.  This  evidence  was  supplemented 
by  expert  testimony.  There  is  proof  to  the 
effect  that  at  intervals  subsequent  to  the 
construction  of  said  sewer,  and  up  to  with- 
in about  a  year  before  the  accident, -the  city 
had  refilled  parts  of  said  trench  and  re- 
paired the  pavement  along  the  line  of  the 
sewer:  but  the  testimonv  further  shows 
that  the  soil  in  Omaha  is  of  a  peculiar 
texture,  and  when  used  to  fill  excavations 
will  settle,  notwithstanding  all  known  or- 
dinary methods  may  be  used  to  make  it  firm. 
An  impartial  consideration  of  the  facts, 
and  the  well-known  inclination  of  juriep 
to  accept  slight  proof  to  support  a  finding 
of  notice  to  a  municipality  of  defects  in 
its  streets,  lead  to  the  belief  that  the  leg- 
islature intended  to  make  the  city's  lia- 
bility depend  upon  the  statutory  written 
«0  L.R.A.(N.S.) 


notice  in  all  cases  where  a  defcctivo  street 
is  the  proximate  cause  of  an  injury. 

Judge  Cray,  in  Mac^fullen  v.  Middletown, 
supra,  gives  a  logical  reason  for  statutes 
like  the  one  considered  in  the  instant  case: 
'The  novelty  of  the  case,  in  the  feature 
of  tne  statutory  requirement  that  a  writ- 
ten notice  sliall  have  been  given,  is  ex- 
plained in  the  legislative  purpose  to  make 
that  certain  which  before  was  often  uncer- 
tain. The  fact  of  knowledge  should  no  long- 
er be  dependent  upon  interferences  from  the 
evidence  of  circumstances;  nor  the  liability 
of  the  municipality  be  left  to  a  determina- 
tion reached  upon  an  indulgent  construc- 
tion of  the  legal  rule  as  to  actual  notice." 

I  do  not  understand  the  opinion  in  the 
cited  case  to  hold,  as  suggested  in  the  ma- 
jority opinion,  that  the  city  was  exempt 
from  liability  because  the  removal  of  snow 
and  ice  from  sidewalks  is  a  governmental 
function;  the  court  recognized  that  the  de- 
fendant, in  the  absence  of  legislation  upon 
the  subject,  would  be  liable  for  its  neglect 
in  such  a  case.  I  again  take  the  liberty  of 
quoting  from'  the  opinion:  "Where  the 
charter  of  a  municipal  corporation  is  silent 
upon  the  subject,  the  legislature  may  be 
regarded  as  having  left  its  liability  to  de- 
pend upon  the  general  rule  that,  if  the  pow- 
er conferred  relates  to  the  accomplishment 
of  corporate  purposes,  for  the  corporate 
benefit,  the  corporation  is  as  a  private  com- 
pany, and  there  attaches  the  same  respon- 
sibility as  there  would  to  a  legal  individual, 
if  possessing  like  powers  and  franchises. 
But  where  the  charter  voices  the  will  of 
the  legislature,  upon  the  subject  of  the  re- 
sponsibility of  the  political  agency  of  the 
state  to  answer  to  the  complaint  of  a  pri- 
vate individual,  it  announces  a  rule  of  con- 
duct which  is  to  govern  the  relations  of  the 
municipality  with  its  citizens.  No  right  is 
thereby  taken  away;  but  relative  rights 
are  defined,  which  are  to  be  binding  upon 
those  who  choose  to  remain  residents  of 
the  municipality." 

The  opinion  further  demonstrates  that, 
in  the  distribution  throtigh  charters  to  mu- 
nicipalities of  governmental  powers  and 
administrative  duties,  there  is  no  consti- 
tutional limitation  upon  the  regulative 
power  of  the  legislature.  The  legislature 
may  specifically  impose  a  liability  in  cases 
like  the  one  at  bar,  may  attach  conditions 
thereto,  leave  the  citizen  to  the  judge-made 
law  upon  the  subject,  or  exempt  the  munici- 
pality from  all  financial  responsibility.  The 
legislature  has  prescribed  conditions  pre- 
cedent to  the  defendant's  liability  for  its 
defective  streets  which  shield  it  from  the 
plaintiff's  claim.  If  the  statute  works  a 
hardship  to  the  citizen,  the  legislature 
should  remedy  the  evil  by  an  amendment  to 
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the  law.  We  should  not  destroy  the  stat- 
ute under  the  guise  of  construing  its  mean- 
ing. 

The  judgment  of  the  district  court  should 
be  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings. 

Letton,  J.,  dissenting: 

The  facts  in  this  case  do  not  bring  it  with- 
in the  rule  of  the  Tewksbury  Case,  where 
the  injury  was  the  immediate  and  direct 
result  of  the  negligence  of  the  city's  serv- 
ants. In  the  present  case  the  city  is  held 
liable  for  a  latent  defect  in  its  streets, 
caused  by  a  contractor  twenty  years  before 
the  accident. 

In  my  opinion,  the  city  is  not  liable  in 
the  absence  of  the  statutory  notice. 

Petition  for  rehearing  denied  November 
21,   1910. 


OKIiAHOMA  SUPREME  COURT. 

J,   L.   NEWHOUSE,   Plff;   in    Err., 

V. 

MARVIN  M.  ALEXANDER. 

(—  Okla.  — ,  110  Pac.  1121.) 

Quo  warranto  —  jarisdictton  —  consti- 
tutional provisions  —  construction. 

1.  The  constitutional  convention,  by  pro- 
viding in  article  7,  §  2,  Const.,  that  the 
supreme  court,  and  in  §  10  of  the  same 
article  that  the  district  courts,  shall  have 
power  to  issue  writs  of  quo  warrant. ,  looked 
rather  to  the  substance  than  to  the  form, 
and  simply  meant  not  so  much  to  give  those 
courts  power  to  issue  writs  of  a  prescribed 
form,  but  to  solemnly  fix  the  ancient  reme- 
dies secured  by  that  writ,  and  leave  it  to 
the  legislature  to  prescribe  any  new  process 
or  procedure  to  invoke  those  remedies  in  the 
courts,  and  to  amplify  and  extend  the  reme- 
dies theretofore  obtainable  in  the  form  of 
the  ancient  writ. 

Election  —  ballots  —  failure  to  preserve 
in  manner  provided  —  elTcct. 

2.  That  part  of  Sess.  Laws  (Okla.)  1905, 
chap.  17,  art.  1,  §  8,  which  provides  that 
"said  ballot  package  shall  be  preserved  by 
the  county  clerks  in  some  secure  and  safe 
place,"  is  not  mandatory.  Where  the  bal- 
lots are  preserved  so  that  their  identity  is 
assured,  they  can  be  counted  during  a  con- 
test; and  they  are  undoubtedly  better  evi- 
dence of  the  vote  cast  than  the  returns,  and 
should  prevail  where  there  is  a  difference. 
But,  beiore  a  recount  of  the  ballots  should 
be  allowed  to  rebut  the  presumption  of  tho 
correctness  of  the  official  returns,  it  should 
1)€  proved  satisfactorily  that  the  ballots 
have  not  been  tampered  with  since  the 
election,  and  that  those  offered  in  evidence 
are  the  identical  ones  cast. 

Ileadnotes  by  Turner,  J, 
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Same  —  failure  to  seal  —  elTect. 

3.  That  part  of  Sess.  Laws  (Okla.)  1905, 
chap.  17,  art.  1,  §  8,  which  provides  that 
"all  of  the  ballots  counted  and  one  certifi- 
cate, one  poll  book,  and  one  tally  sheet 
shall  be  securely  sealed  in  a  stout  paper  or 
muslin  envelop  or  bag,"  is  not  mandatory, 
and  when  the  ballots  at  the  close  of  the 
count  were  placed  in  a  large  paper  envelop, 
and  the  envelop  not  sealed,  with  the  names 
of  the  election  judges  written  across  the 
seal,  but  was  folded  over  at  the  end  and 
sewed  through  with  a  needle  and  twine 
string,  and  the  envelop  containing  the  bal- 
lots was  placed  in  the  box  and  locked,  and 
the  ballots  produced  in  court  were  tlie 
identical  ballots  voted  by  the  voters  of  the 
precinct  in  question,  and  in  the  identical 
condition  that  they  were  placed  in  the  en- 
velop by  the  election  officers  of  the  precinct, 
held,  that  the  court  did  not  err  in  admit- 
ting the  same  in  evidence  to  rebut  the  pre- 
sumption of  the  correctness  of  the  official 
returns. 

Same  —  Improper  indorsement  —  effect. 

4.  That  part  of  Sess.  Laws  (Okla.)  1005, 
chap.  17,  §  8,  which  provides:  "If,  in  the 
canvass  of  the  votes,  any  ballot  is  found 
not  indorsed  with  the  initials  of  the  poll 
clerks,  as  provided,  and  any  ballot  which 
bears  any  distinguishing  mark,  or  on  which 
any  writing  appears  with  pen  and  pencil, 
and  any  ballot  upon  which  the  judges  are 
unable  to  agree  as  to  how  it  shall  be  count- 
ed, the  same  shall  not  be  counted,  but  shall 
be  designated  as  mutilated  ballots,  and 
shall  be  preserved  and  kept  separate  from 
the  ballots  counted,  .  .  .  "is  manda- 
tory, and  all  ballots  which  do  not  comply 
therewith  were  properly  excluded  by  the 
court  as  evidence  to  rebut  the  presumption 
of  the  correctness  of   the   official   returns. 

(June  8,  1909.) 

Note.  —  Scope  and  effect  of  provisions 
in  eiection  law  for  preaervatton  of 
hallota. 

At  the  threshold  of  a  discussion  of  this 
question,  it  may  be  stated  that  the  rule  of 
law  is  well  settled,  as  declared  in  Averyt 
V.  Williams,  8  Ariz.  355,  76  Pac.  403,  that 
where  ballots  have  been  preserved  in  strict 
accordance  with  the  statutory  requirements, 
so  that  they  have  in  no  way  been  tampered 
with,  they  are  the  primary  and  control- 
ling evidence  of  the  number  of  votes  cast 
for  the  respective  candidates,  and  are  suffi- 
cient in  themselves,  without  further  evi- 
dence, to  contradict  and  overthrow  the  re- 
turns. This  rule  is  supported  not  only  by 
all  the  authorities  herein  reviewed,  but  al- 
so by  tlie  following  cases,  in  which  it  ap- 
peared that  the  ballots  were  preserved  as 
required  by  law,  and  had  not  been  tampered 
with :  People  ex  rel.  Budd  v.  Holden,  28 
Cal.  123;  Coglan  v.  Beard,  05  Cal.  58,  2 
Pac.  737.  on  subsequent  appeal  67  Cal.  303, 
7  Pac.  738;  Huston  v.  Anderson,  145  Cal. 
1  320,  78  Pnc.  026;  Perkins  v.  Bertrand,  192 
\lll.  58,  85  Am.  St.  Rep.  315,  61  N.  E.  405; 
Reynolds  v.  State,  61    Ind.  392;   Pedigo  ▼. 
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Ij>£ROR  to  the  District  Court  for  Okniul- 
J  gee  County  to  review  a  judgment  in 
plaintiff's  favor  in  an  action  in  the  nature 
of  quo  warranto  to  try  the  defendant's  title 
to  the  office  of  judge  of  the  Okmulgee  Coun- 
ty Court.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  W.  Witten,  B.  T.  Baclian- 
rn,  and  J.  Ij.  >Maynard,  for  plaintiff  in 
error: 

To  render  doubtful  or  questioned  ballots 
admissible  as  evidence  in  a  judicial  or  other 
investigation,  they  must  be  sealed  and  re- 
turned as  required  by  the  statute. 

Struss  V.  Johnson,  100  Ky.  319,  38  S.  W. 
G80;  Banks  v.  Sergent,  104  Ky.  849,  48  S. 
W.  149;  Anderson  v.  Likens,  104  Ky.  699, 
47  S.  W.  807;  Neeley  v.  Rice,  123  Ky.  814, 


97  S.  W.  739;  Edwards  v.  Logan,  114  Ky. 
312,  70  S.  W.  852,  75  S.  W.  257;  Powell 
V.  Holman,  50  Ark.  86,  6  S.  W.  605;-  Howser 
V.  Pepper,  8  N.  D.  484,  79  N.  W.  1018; 
State  ex  rel.  Funkhouser  v.  Spencer,  164  Mo. 
23,  63  S.  W.  1112;  Hudson  v.  Solomon,  19 
Kan.  177;  McCrary,  Klections,  475;  Cooley, 
Const.  Lim.  625;  Windes  v.  Nelson,  159  Mo. 
51,  60  S.  W.  129;  People  ex  rel.  Dickin- 
son V.  Sackett,  14  Mich.  320;  People  ex  rel. 
Williams  v.  Cicott,  16  Mich.  283,  97  Am. 
Dec.  141. 

That  provision  of  the  statute  which  re- 
quires both  clerks  of  election  to  place  their 
initials  on  the  lower  left-hand  corner  of  the 
ballot  is  not  a  mandatory  requiremout. 

Eufaula  v.  Gibson  (Okla.) ;  State  ex 
rel.  Law  v.  Saxon,  30  Fla.  668,   18  L.R.A. 


Grimes,  113  Ind.  148,  13  N.  E.  700;  Fergu- 
son  V.  Henry,  95  Iowa,  439,  64  N.  W.  292; 
Searle  v.  Clark,  34  Kan.  49,  7  Pac.  630; 
Cole  V.  Nunnelly  (Ky.)  130  S.  VV.  972; 
Lester  v.  Fogarty,  30  Ky.  L.  Rep.  759,  99 
S.  VV.  910;  Leonard  v.  Woolford,  91  Md. 
()26,  46  Atl.  1025;  Schneider  v.  Bray,  22 
Nev.  272,  39  Pac.  326;  People  ex  rel.  Brink 
V.  Way,  279  N.  Y.  174,  71  N.  E.  756;  Peo- 
ple V.  McClellan,  191  N.  Y.  341,  84  N.  E.  68; 
llunnicutt  v.  State,  76  Tex.  233,  12  S.  W. 
106;  Gray  v.  State,  19  Tex.  Civ.  App.  521, 
49  S.  W.  699. 

Under  the  circumstances  of  the  cases 
just  cited,  the  question  here  offered  for  dis- 
cussion is  one  easy  of  solution.  A  more 
serious  problem,  however,  is  presented  where 
it  p^ppears  that,  in  keeping  tne  ballots  after 
an  election,  the  statutory  requirements  in 
that  regard  have  not  been  strictly  followed. 
The  question  then  arises :  Does  such  a  state 
of  affairs  result  in  the  utter  discrediting 
of  the  ballots?  Here,  too,  there  is  great 
unanimity  among  the  authorities,  and  it 
may  be  laid  down  as  a  general  rule  of  law, 
as  declared  in  Newhouse  v.  Alexander, 
that  such  provisions  will  be  deemed  direc- 
tory only,  and  not  mandatory,  and  that 
therefore  mere  irregularities  by  the  elec- 
tion officers  in  the  performance  of  their  du- 
ties in  preserving  the  ballots,  or  omissions 
on  their  part  strictly  to  obey  the  statutory 
reauirements,  will  not  be  allowed  to  re- 
sult in  the  rejection  of  the  ballots. 

Thus,  in  Avery t  v.  Williams,  supra,  in 
which  it  was  also  declared  that  the  statu- 
tory requirements  for  the  preservation  of 
the  ballots  were  not  mandatory,  but  direc- 
tory, and  court  used  the  following  language : 
"The  object  of  the  election  law  is  to  pre- 
vent fraud,  and  to  guarantee  to  tlie  voter 
the  registration  and  count  of  his  ballot.  A 
construction  of  the  statute  that  would  render 
it  impossible  to  ascertain  the  will  of  the 
voter,  as  expressed  by  his  ballot,  without 
fault  on  his  part,  and  would  make  that  bal- 
lot inadmissible  in  evidence  solely  because 
of  the  action  of  the  election  oflicials  in  fail- 
ing to  comply  with  certain  of  the  require- 
ments of  the  statute  in  respect  to  the  man- 
ner of  pre!»prvntion  of  the  ballots,  would 
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make  it  possible  for  such  officers  to  nullify 
the  will  of  the  voter,  or  of  any  number  of 
voters,  by  a  simple  departure  from  some 
of  the  requirements  of  the  statute,  and 
would  tend  to  defeat  the  object  of  the  law. 
We  think  that  where  the  requirements  of 
the  statute  with  respect  to  the  method  of 
preservation  of  the  ballots  have  not  been 
complied  with,  the  object  of  the  statute,  to 
give  effect  to  the  expression  of  the  will  of 
the  voter,  is  best  subserved  by  holding  that 
such  noncompliance  does  not  necessarily 
make  the  ballots  inadmissible  in  evidence, 
but  the  burden  of  proof  in  such  case  is  cast 
upon  the  party  offering  to  introduce  them 
in  evidence,  to  show  that  the  ballots  offered 
are  the  identical  ballots  cast  at  the  election, 
and  that  there  is  no  reasonable  probability 
that  the  ballots  have  been  disturbed  or  tam- 
pered with;  and,  if  it  appears  that  the 
ballots  are  before  the  court  in  their  integi'i- 
ty,  they  should  be  admitted  in  evidence.*' 

And  in  Tebbe  v.  Smith,  108  Cal.  101,  29 
L.R.A.  673,  49  Am.  St.  Rep.  68,  41  Pac. 
464,  the  court  said:  ''While  the  ballots  are 
the  best  evidence  of  the  manner  in  which 
the  electors  have  voted,  being  silent  wit* 
nesses,  which  can  neither  err  nor  lie,  they 
are  the  best  evidence  only  when  their  in- 
tegrity can  be  satisfactorily  established. 
One  who  relics,  therefore,  upon  overcoming 
the  prima  facie  correctness  of  the  official 
canvass  by  a  resort  to  the  ballots,  must  first 
show  that  the  ballots,  as  presented  to  the 
court,  are  intact  and  genuine.  Where  a 
mode  of  preservation  is  enjoined  by  the 
statute,  proof  must  be  made  of  a  substan- 
tial compliance  with  the  requirements  of 
that  mode.  But  such  requirements  are  con- 
strued as  directory  merely,  the  object  looked 
to  being  the  preservation  inviolate  of  the 
ballots.  If  this  is  established,  it  would  be 
manifestly  unjust  to  reject  them  merely  oe» 
cause  the  precise  mode  of  reaching  it  had 
not  been  followed." 

And  in  Mallett  v.  Plumb,  60  Conn.  352, 
22  Atl.  772,  in  which  the  disregard  of  the 
statutory  provisions  for  the  preservation  of 
the  ballots  was  denominated  by  the  court 
as  "gross,"  it  was  declared  that  the  bal- 
lots, when  returned  to  the  boxes  immediate- 
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721,  32  Am.  St.  Rep.  40,  12  So.  218;  State 
ex  rel.  Sturdevant  v.  Allen,  43  Neb.  G51,  (52 
N.  W.  35;  Wheeler  v.  Chicago,  24  111.  105, 
76  Am.  Dec.  736;  Endlich,  Interpretutioii 
of  Statutes,  §§  433,  430,  437;  Stackpole  v. 
Hallahan,  16  Mont.  40,  28  L.R.A.  502,  40 
Pac.  80;  Hamilton  v.  Police  Comrs.  2  Ct. 
Sees.  209;  Wigmore,  Ev.  p.  190;  Hawkins 
V.  Smith,  8  Can.  S.  C.  070;  Jenkins  v. 
Brecken,  7  Can.  S.  C.  247 ;  Hope  v.  Flentge, 
47  L.R.A.  810,  note;  State  ex  rel.  Braley  v. 
Gay,  59  Minn.  6,  50  Am.  St.  Rep.  389,  00 
N.  W.  670;  Moyer  v.  Van  de  Vanter,  12 
Wash.  377,  29  L.R.A.  070,  50  Am.  St.  Rep. 
900,  41  Pac.  60;  Jones  v.  State,  153  Ind. 
440,  65  N.  E.  229;  Horning  v.  Board  of 
Canvassers,  119  Mich.  51,  77  N.  W.  440; 
Pennington  v.  Hare,  00  Minn.  146,  62  N. 
W.  116;  People  ex  rel.  Hirsh  v.  Wood,  148 
N.  Y.  142,  42  N.  E.  536;  McCrary,  E!ec 
tions,  4th  ed.  521,  §  724;  Lynip  v.  Buckner, 
22  Ner.  426,  30  L.R.A.  354,  41  Puo.  702; 
Cooley,  Const.  Lim.  775. 


Messrs.  F.  F.  La  ml),  nciroril  &  llfatt, 
and  Murk  L.  Bozurtli,  for  defendant  in 
error : 

Ballots  not  initialed  by  poll  clerks,  as  re- 
quired by  law,  cannot  be  counted. 

Bowers  v.  Smith,  111  Mo.  61,  16  L.R.A. 
754,  33  Am.  St.  Rep.  491,  20  S.  W.  101; 
Boyd  V.  Mills,  63  Kan.  694,  25  L.R.A.  48G, 
42  Am.  St.  Rep.  306,  37  Pac.  16;  10  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p.  726;  Parvin  v. 
VVimberg,  130  Ind.  661,  11  L.R.A.  775,  30 
Am.  St.  Rep.  264,  30  N.  E.  790;  State  ex 
rel.  Waggoner  v.  Russell,  34  Neb.  110,  15 
L.R.A.  740,  33  Am.  St.  Rep.  626,  61  N.  W. 
466;  McCrary,  Elections,  6th  ed.  §§  225, 
226;  Kirkpatrick  v.  Deegans,  63  W.  Va. 
275,  44  S.  E.  405;  Mauck  v.  Brown,  69  Neb. 
382,  81  N.  W.  313;  Orr  v.  Bailey,  69  Neb. 
128,  80  N.  W.  495;  Lorin  v.  Seitz,  8  N.  D. 
404,  79  N.  W.  869;  Miller  v.  Schallern,  8 
N.  D.  395,  79  N.  W.  865;  Kelso  v.  Weight, 
110  Iowa,  560,  81  N.  \V.  805;  McKay  v. 
Minner,  154  Mo.  608,  55  S.  W.  806;   Slay- 


ly  after  the  election,  and  carefully  kept  in 
the  same  condition  as  when  so  returned,  fur- 
nished the  best  evidence  of  the  result  of  an 
election,  and  that  the  object  of  the  statute 
was  to  make  this  source  of  evidence  still 
more  available  by  throwing  around  it  safe- 
guards fop  its  preservation,  and  that  this 
object  was  best  subserved  by  holding  that 
v/here  the  trier  was  satis6ed  that  the  bal- 
lots had  not  been  tampered  with  or  dis- 
turbed, they  should  be  admitted  in  evi- 
dence, even  though  some  provision  of  the 
statute  had  not  been  complied  with.  The 
court  reasoned  that,  inasmuch  as  the  stat- 
ute in  question  contained  diverse  provisions, 
all  looking  to  this  main  purpose  or  object, 
and  enjoined  with  equal  explicitness  the  ob- 
servance of  all  these  requirements,  regard- 
less of  their  relative  importance,  it  could 
hardly  follow  that  the  nonobservance  of  any 
one  or  all  of  them  should  shut  out  the  bal- 
lots as  a  source  of  evidence,  and  thus  defeat 
the  main  object  of  the  legislature  in  enact- 
ing the  statute.  It  also  thought  it  quite 
significant  that  the  statute  did  not  express- 
ly provide  that  a  failure  to  comply  with  one 
or  all  of  its  requirements  should  be  followed 
with  any  such  consequence. 

And  in  O'Gorman  v.  Richter,  31  Minn. 
25,  16  N.  W.  416,  the  statutory  provisions 
as  to  the  preservation  of  the  halh)ts  cast  at 
an  election  were  held  to  be  "merely  direc- 
tory,*' and  that  where  it  was  clearly  and 
satisfactorily  shown  that  the  ballots  had 
been  kept  intact  and  inviolate,  they  were 
admissible  evidence,  though  not  sealed  up  in 
envelops,  as  required  by  the  statute.  To 
quote  from  the  opinion:  "The  stat\ite  does 
not  make  the  ballots  evidence.  They  are 
common-law  evidence,  and,  when  properly 
preserved  and  identified,  they  furnish  the 
best  evidence  of  the  will  of'  the  electors. 
The  statute  treats  of  them  as  an  existing? 
form  of  evidence,  and  gives  certain  direct 
tions  for  the  more  careful  preservation  of 
them.  Neither  does  the  statute  assume  to 
30  L.R.A.(N.S.) 


declare  that  the  ballots  shall  not  be  admissi- 
ble if  not  preserved  as  the  statute  direct*. 
The  preservation  of  the  ballots  being  the 
only  and  ultimate  object. of  the  statute,  if 
that  fact  is  accomplished,  the  object  is  ac- 
complished; and  the  omission  to  observe 
all  the  formalities  provided  by  the  law  will 
not  be  fatal  to  the  competency  of  the  evi- 
dence; the  point  of  inquiry  always  being  the 
will  of  the  electors,  as  manifested  by  their 
ballots.  To  exclude  such  evidence  merely 
on  account  of  an  omission  to  comply  with 
these  statutory  provisions  would  put  it  in 
the  power  of  any  ignorant,  careless,  or  cor- 
rupt judge  of  election  to  frustrate  an  in- 
vestigation into  any  election.  Therefore, 
the  general  tendency  of  all  courts  is  to  hold 
all  such  provisions  as  directory  only." 

And  in  People  ex  rel.  Dai  ley  v.  Livings- 
ton, 79  N.  Y.  279  (a  case  fully  set  forth  in 
Newhouse  v.  Alexander),  it  was  declared 
that  the  preservation  of  ballot  boxes  invio- 
late being  the  ultimate  object  of  the  stat- 
ute, the  omission  of  the  proper  officers  to  ob- 
serve all  the  formalities  to  secure  that  ob- 
ject would  not  prevent  the  admission  of  the 
ballots  as  evidence,  if  such  object  was  in 
fact  accomplished. 

And  in  Haitnian  v.  Young,  17  Or.  150, 
2  L.R.A.  590.  11  Am.  St.  Rop.  77,  20  Pac. 
17,  it  was  held  tlmt  the  statutory  provi- 
sions for  the  safe-keeping  of  ballots  were 
"directory  only;"  and  where  it  appeared 
that  the  ballots  had  been  securely  kept  ami 
preserved  inviolate,  they  would  not  be  ex- 
cluded as  evidence  because  of  some  omission 
to  comply  with  the  statutory  requirements. 
To  quote  from  the  opinion;  "The  object  of 
all  such  provisions  is  to  secure  the  safe- 
keeping of  the  ballots,  so  that  they  may  be 
easily  identified  in  case  tlioy  need  to  be  re- 
sorted to  in  some  judicial  inquiry;  and  if 
they  have  been  safely  kept,  and 'protected 
from  any  tampering,  the  chief  object  of  the 
law  is  Bubiierved,  although  omissions  or  ir- 
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maker  v.  Phillips,  6  Wyo.  453,  47  L.R.A. 
842,  40  Tac.  97 J,  42  Pac.  J 049;  Rhodes  v. 
Driver,  69  Ark.  60],  64  S.  W.  272;  Arnold 
V.  Anderson,  41  Tex.  Civ.  A  pp.  508,  93  S. 
W.  692;  Clark  v.  Hardison,  40  Te.v.  Civ. 
App.  611,  90  S.  W.  342;  People  ex  rel. 
Nichols  V.  County  Canvassers,  ]29  N.  Y. 
395,  ]4  L.R.A.  024,  29  N.  E.  327;  Lippin- 
cott  V.  Feltoii,  61  N.  J.  L.  291,  39  Atl.  646; 
Sweeney  v.  lljul,  23  Nev.  409,  48  Pac.  3036, 
49  Pac.  169;  Keller  v.  Toulme  (Miss.)  7 
So.  508 ;  State  c\  i  cl.  Jiarrv  v.  Connor,  86 
Tex.  333,  23  S.  W.  1103  (Tex.  Civ.  App.) 
25  S.  W.  815;  Donnell  v.  Lee,  301  Mo.  App. 
393,  73  S.  \V.  997. 

By  forbidding  the  inspector  and  judges 
from  depositing  any  ballot  upon  which  the 
initials  of   the   i)oll   clerks  do  not  appear. 


§  9950  of  Wilson's  Statutes  of  Oklahoma, 
when  taken  in  connection  with  §  8,  chap.  37, 
Session  Laws  of  Oklahoma,  1905,  has  the 
same  force  as  it  would  have  if  it  contained 
the  express  statement  that  such  ballots  are 
void. 

People  ex  rel.  Nichols  v.  County  Canvass- 
ers; Kelso  V.  Wright;  Rhodes  v.  Driver; 
McKay  v.  Minner;  and  Donnell  v.  Lee, — 
supra;  State  ex  rel.  Barry  v.  Connor,  86 
Tex.  333,  23  S.  W.  3  303;  Clark  v.  Hardi- 
son ;  Arnold  v.  Anderson ;  and  Keller  v. 
Toulme, — supra. 

Turner,  J.,  delivered  the  opinion  of  the 
court : 

At  the  election  held  in  the  proposed  coun- 
ty  of  Okmulgee,  in   the  proposed  state  of 


regularities  may  have  occurred,  .  .  . 
the  ballots  are  the  best  evidence  of  the  will 
and  choice  of  the  voters;  and  if  it  is  shown, 
or  the  facts  find,  that  they  have  been  se- 
curely kept,  and  preserved  inviolate,  they 
are  entitled  to  be  recounted,  that  the  will 
of  the  electors  may  be  carried  i*to  effect, 
and  allowed  to  prevail." 

Upon  these  principles,  such  statutory 
provisions  were  declared  to  be  directory  in 
the  following  cases  also:  State  v.  Nintli 
Judicial  Ct.  Judge,  33  Ala.  805  (in  which 
the  court  said  that  while  it  wa?-  hiffhlv  im- 
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portant  that  such  provisions  sh(  uld  be  ob- 
served, yet,  if  the  election  oflicers  failed  in 
this  respect  to  do  their  duty,  the  right  to 
oflice,  ii  it  could  be  ascertained  correctly, 
would  not  be  thus  devested )  ;  Murphy  v. 
Lentz,  331  Iowa,  328,  308  N.  W.  530  (in 
which  it  was  declared  that  mere  irregulari- 
ties in  not  strictly  pursuing  the  statutory 
provisions  could  not  be  permitted  to  defeat 
the  will  of  the  electors)  ;  People  ex  rel. 
Lake  v.  Higgins,  3  Mich.  233,  61  Am.  Dec. 
493 ;  People  ex  rel.  Williams  v.  Cicott,  16 
Mich.  283,  97  Am.  Dec.  141 ;  Hughes  v.  Hol- 
man,  23  Or.  481,  32  Pac.  298;  Re  Zacha- 
rias,  3  Pa.  Co.  Ct.  656  (in  which  the  court 
used  the  following  language:  "Ignorance, 
inadvertence,  mistake,  or  even  intentional 
wrong  on  the  part  of  local  officers  should 
not  be  permitted  to  disfranchise  a  dis- 
trict"). 

And  in  the  following  cases,  the  ballots 
were  permitted  to  overcome  the  returns, 
though  they  were  not  preserved  strictly  in 
accordance  with  the  statute:  Conatv  v. 
Gardner,  75  Conn.  48,  52  Atl.  430;  Blaiikin- 
ship  v.  Israel,  132  111.  534,  24  N.  E.  635; 
Murphy  v.  Battle,  365  111.  382,  40  N.  E. 
470;  Dooley  v.  Van  Hohenstein,  370  111.  630, 
49  N.  E.  193;  Collier  v.  Anlicker,  389  111. 
34,  59  N.  E.  615. 

The  following  cases  furnish  illustrations 
of  the  practical  application  of  these  rules  of 
law ' 

In  McCarthy  v.  Wilson,  146  Cal.  323,  82 
Pac.  243,  it  was  held  that  the  failure  of  the 
election  officers  to  write  their  names  across 
the  seal  of  the  envelop  containing  the  bal- 
lots, as  required  by  law,  would  not  warrant 
30  L.R.A.  (N.S.) 


the  disfranchisement  of  all  the  voters  of 
those  precincts,  where  there  was  "no  pre- 
tense" that  the  ballots  in  question  were  not 
the  original  ballots,  and  it  was  manifest 
that  no  injury  resulted  therefrom. 

And  in  Apple  v.  Barcroft,  368  111.  649, 
41  N.  E.  1136,  the  result  of  a  recount  was 
preferred,  though  it  appeared  that  the  offi- 
cer charged  with  the  custody  of  the  ballots 
kept  them  iii  an  unlocked  bureau  drawer  at 
his  dwelling  house,  it  being  shown  that  the 
seal  had  not  been  broken,  and  that  the 
ballots  had  not  been  tampered  with. 

To  the  same  effect  is  Kreider  v.  McFer- 
son,  389  111.  005,  60  N.  E.  49,  though  it  ap- 
peared that  the  officer  charged  with  their 
custody  put  the  ballots  in  a  wooden  ballot 
box,  which  was  locked  with  a  common  lock, 
and  placed  by  him  in  a  room  in  the  rear  of 
his  office,  to  which  other  persons  had  access, 
there  being  no  testimony  that  the  ballot 
box  or  lock  was  tampered  with. 

And  in  Dorey  v.  Lynn,  31  Kan.  758,  3 
Pac.  557,  the  ballots  were  held  to  be  con- 
trolling, though  between  the  time  they  were 
properly  inclosed  in  the  ballot  box  and  de- 
livered to  the  proper  officer,  and  the  time  of 
the  contest,  a  city  council,  while  acting  as 
a  canvassing  board,  illegally  opened  the 
envelop  containing  the  ballots,  and  counted 
them. 

Upon  the  same  principle  it  was  held  in 
Hardin  v.  Cress,  133  Ky.  734,  68  S.  W. 
3090,  and  in  Pace  v.  Reed  (Ky.)  328  S.  W. 
891,  that  the  innocent  mistake  of  the  election 
officers  in  destroying  ballots  after  they  had 
been  counted,  instead  of  preserving  them, 
as  required  by  statute,  would  not  authorize 
throwing  out  the  vote  of  the  precinct  where 
such  mistake  occurred,  there  being  no  ques- 
tion as  to  the  truth  of  the  returns. 

In  Coffey  v.  Edmonds,  58  Cal.  521,  it 
was  held  that  when  packages  of  ballots 
came  into  the  custody  of  a  court,  for  use 
in  an  election  contest,  properly  sealed,  in  ac- 
cordance with  the  statute,  the  object  of  the 
law  requiring  them  to  be  sealed  was  accom- 
plished, and  that  the  ballots  were  not,  in 
the  absence  of  evidence  that  any  of  tliem 
had  been  tampered  witli,  to  be  discredited 
because,    when    brought    into    court    to    be 
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Oklanoma,  on  September  17,  1907,  for  the 
election  of  state  and  county  olTicerfl,  J.  L. 
Newliouse,  plaintiff  in  error,  defendant  be- 
low, and  Marvin  M.  Alexander,  defendant  in 
error,  plain  tiff  below,  were  rival  candidates 
lor  judge  of  the  county  court  of  that  coun- 
i/.  On  the  face  of  the  returns  as  certified 
by  the  board  of  canvassers,  Alexander  re- 
ceived 1,3G7  votes  and  Newhouse  received 
1,384  votes  for  said  office,  whereupon  New- 
house  was  declared  elected,  and  certificate 
of  election  issued  to  him.  He  thereupon 
qualified  and  took  possession  of  said  office, 
and  was  proceeding  to  hold  the  same  when 
Alexander  commenced  this  action  against 
him  in  the  district  court  of  that  county, 
which  said  action  is  in  the  nature  of  a 
quo  warranto  to  try  the  title  of  that  office. 


After  answer  and  reply,  the  cause  was  sub- 
mitted by  agreement  to  the  Honorable 
(jeorge  L.  Mann,  special  judge,  for  triul, 
w^ho  thereupon  proceeded  to  take  testimony 
from  which  he  made  findings  of  fact  and 
conclusions  of  law,  and  rendered  judgment 
in  favor  of  Alexander,  declaring  him  legally 
elected  judge  of  the  county  court  of  that 
county,  and  entitled  to  immediate  posses- 
sion of  said  office,  and  ousted  Newhouse 
therefrom,  from  which  said  judgment,  after 
motion  for  a  new  trial  filed  and  overruled, 
said  Newhouse  appeals.  It  is  first  contend- 
ed by  Newhouse  that  the  court  was  without 
jurisdiction  to  try  this  cause  for  the  rea- 
son that  the  writ  of  quo  warranto  and  pro- 
ceedings by  information  in  the  nature  of  quo 
warranto,    abolished    by    Wilson's    Kev.    & 


counted,  the  seal  was  found  broken  and  the 
strings  loose. 

Of  course,  the  ballots  will  not  be  regard- 
ed as  the  best 'evidence  of  the  result  of  an 
election  if  it  appears  that,  as  a  result  of 
their  not  being  kept  as  required  by  the  law, 
they  were  tampered  with  by  unauthorized 
persons.     People  ex  rel.  Freund  v.  Burden, 

45  Cal.  241;  Rhode  v.  Steinmetz,  26  Colo. 
308,  55  Pac.  814;  Beall  v.  Albert,  159  111. 
127,  42  N.  E.  1G6;  Choisser  v.  York,  211 
111.  56,  71  N.  E.  940;  Roland  v.  Walker,  244 
111.  129,  91  N.  E.  80;  Spidle  v.  McCracken, 

46  Kan.  356,  25  Pac.  897;  Moorhead  v. 
Arnold,  73  Kan.  132,  84  Pac.  742;  Bailey  v. 
Hurst,  113  Ky.  699,  68  S.  W.  807;  Gallo- 
way V.  Bradburn,  119  Ky.  49,  82  S.  W. 
1013;  McEuen  v.  Carey,  123  Ky.  536,  96  S. 
W.  850;  Browning  v.  Lovett,  29  Ky.  L. 
Rep.  092,  94  S.  W.  661 ;  Andrews  v.  Probate 
Judge,  74  Mich.  278,  41  N.  W.  923;  Windes 
V.  Nelson,  159  Mo.  51,  60  S.  W.  129;  Owens 
V.  State,  64  Tex.  500 ;  Stafford  v.  Sheppard ; 
67  W.  Va.  84,  50  S.  E.  1016. 

Thus,  in  McMahon  v.  Crockett,  12  S.  D. 
11,  80  N.  W.  136,  ballots  were  not  allowed 
to  prevail  over  the  official  canvass  where  it 
appeared  that  the  boxes  containing  the  bal- 
lots were,  after  the  election,  delivered  to 
the  contestant,  who  was  then  the  officer 
charged  by  law  with  their  custod}',  and  that 
he  opened  them  for  the  purpose  of  getting 
the  poll  books  to  compare,  and  with  the 
avowed  purpose  of  ascertaining  the  result 
of  the  vote,  and  upon  their  production  in 
court,  they  were  found  to  be  in  a  different 
condition  than  when  delivered  to  him,  and 
there  was  testimony  that  material  altera- 
tions had  been  made  in  some  of  them. 

There  are  many  cases  that  have  declared 
the  law  to  be  that  if,  as  a  result  of  the  bal- 
lots not  being  kept  as  required  by  statute, 
they  were  exposed  so  as  to  furnish  reason- 
able opportunity  to  be  tampered  with,  they 
cannot  be  permitted  to  decide  the  result  of 
the  election.  Powell  v.  Holman,  .50  Ark.  85, 
6  S.  W.  506;  Chatham  v.  IMansfield,  1  Cal. 
App.  298.  82  Pac.  343;  Rhode  v.  Steinmetz. 
supra;  Catron  v.  Craw,  164  III.  20,  40  N.  E. 
3;  Eggera  v.  Fox,  177  111.  IS.l.  52  X.  E. 
269;  Buimev  v.  Finch,  180  111.  133.  54  N.  E. 
30  L,R.A.{N.S.) 


318;  Caldwell  v.  McElwain,  184  111.  552,  56 
N.  E.  1012;  Garms  v.  People,  108  III.  App. 
631;  Doak  v.  Briggs,  139  Iowa,  520,  116  N. 
W.  114;  Hudson  v.  Soloman,  19  Kan.  177; 
Edwards  v.  Logan,  114  Ky.  312,  70  S.  W. 
852,  75  S.  W.  257;  Scholl  v.  Bell,  125  Ky. 
750,  102  S.  W.  248;  Hamilton  v.  Young,  2G 
Ky.  L.  rfep.  447,  81  S.  W.  682;  Newton  v. 
Newell,  26  Minn.  529,  6  N.  W.  346;  SoT;e 
V.  Williams,  130  Mo.  630,  32  S.  W.  1016; 
Albert  v.  Twohig,  35  Neb.  563,  63  N.  W. 
582;  Martin  v.  Miles,  40  Neb.  135,  58  N. 
W.  732;  Fenton  v.  Scott,  17  Or.  189,  11  Am. 
St.  Rep.  801,  20  Pac.  95;  Hughes  v.  Hol- 
man and  McMahon  v.  Crockett,  supra; 
Dent  V.  Taylor  County,  45  W.  Va.  750,  32 
S.  E.  250;  Fishback  v.  Bramel,  6  Wyo.  293, 
44   Pac.   840. 

For  example,  in  Kingery  v.  Berry,  94  III. 
515,  ballots  were  held  to  have  lost  their 
value  as  evidence  where  it  appeared  that 
after  they  were  placed  in  the  custody  of  the 
proper  officer,  he,  with  others,  including  the 
candidate  whom  the  returns  showed  to  have 
been  defeated,  out  of  the  presence  of  the 
other  party,  and  of  the  election  officers, 
opened  the  ballot  box  and  handled  the  bal 
lots  notwithstanding  there  was  no  evidence 
that  the  ballots  had  been  tampered  with  or 
altered. 

And  in  Jeter  v.  Headley,  186  111.  34,  57 
N.  E.  784,  ballots  were  held  not  properly 
preserved  by  the  officer  charged  with  their 
custody,  where  they  were  kept  in  his  office, 
in  a  vault  accessible  only  through  his  office, 
having  but  a  single  door,  provided  with  a 
combination  lock,  and  it  was  shown  that  the 
lock  was  in  such  condition  that  persons  un- 
familiar with  the  combination  could  open 
the  door,  and  there  were  many  keys  to  his 
office,  and  his  employees,  when  at  their 
desks,  could  not  see  the  entrance  to  the 
vault,  particularly  where  the  evidence  tend- 
ed strongly  to  show  that  the  ballots  had 
been  tampered  with  after  being  placed  in 
the  vault.  Accordingly,  such  ballots  were 
not  permit t<»d  to  prevail  over  the  returns. 

And  in  West  v.  Sloan,  238  111.  330,  87 
N.  E.  323,  it  was  held  that  ballots  could  not 
prove il  over  returns  where  the  evidence 
showed  that,  though  strung  on  a  wire  an^! 
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Anno.  Stat.  Okla.  3903,  §  4848,  revives  by 
§§  2  and  30  of  article  7  of  the  Constitution, 
tlie  ancient  writ  of  quo  warranto,  which 
makes  it  tiie  sole  remedy  of  Alexander  in 
this  cause.  If  such  is  the  efTect  of  said  pro- 
visions when  construed  together,  then  Alex- 
ander is  without  remedy,  for  the  reason  that 
the  functions  of  the  ancient  writ  were  limit- 
ed to  matters  of  publici  juris,  and  the  same 
was  not  available  for  the  trial  of  purely 
private  riglits.  23  Am.  &  Eng.  Enc.  Law, 
p.  508.  There  is  no  conflict  in  said  pro- 
visions, and  nothing  in  this  contention. 
We  take  it  that  the  constitutional  con- 
vention, by  providing  in  article  7,  §  2, 
Const.,  that  the  supreme  court,  and  in  §  10 
of  the  same  article  that  the  district  courts, 
fihall    have    power    to    issue    writs    of    quo 


warranto,  looked  rather  to  the  substance 
than  to  the  form,  and  simply  meant  not  so 
much  to  give  those  courts  power  to  issue 
a  writ  of  a  prescribed  form,  but  to  solemn- 
ly fix  the  ancient  remedies  secured  by  that 
writ,  and  leave  it  to  the  legislature  to  pre- 
scribe any  new  process  or  procedure  to  in- 
voke those  remedies  in  the  courts,  and  to 
amplify  and  extend  the  remedies  thereto- 
fore obtainable  in  the  form  of  the  ancient 
writ.  This  was  done  by  Wilson's  Rev.  & 
Anno.  Stat.  (Okla.)  1903,  art.  29,  under  the 
head  of  ''Procedure  Civil,"  which,  in  effect, 
provides  that  the  remedies  theretofore  ob- 
tainable in  that  form  might  be  had  by  civil 
action,  and  extenos  the  remedy  so  as  in 
permit  a  private  person  to  contest  with 
another   private   person   the   right   or   title 


sealed,  as  required  by  law,  they  were  put 
in  a  paper  envelop  and  sealed  only  with  mu- 
cilage, and  kept  by  the  officer  charged  with 
their  custody  for  eleven  weeks  at  the  town 
hall,  in  a  wooden  cupboard,  easy  of  access 
and  easily  opened,  and  a  portion  of  the 
envelop  was  partly  torn  off  when  the  officer 
took  the  ballots  from  the  cupboard  and 
produced  them  in  court,  and  the  ballots 
might  easily  have  been  re-marked,  with  lit- 
tle chance  of  detection,  and  without  un- 
stringing them  or  breaking  the  seal  on  the 
wire. 

The  same  result  was  reached  in  Daven- 
port V.  Olerich,  104  Iowa,  194,  73  N.  W.  603, 
in  which  it  appears  that,  of  the  ballots 
rejected,  some  were  wrapped  in  papers  and 
others  were  not  sealed,  and  all  were  placed 
on  the  floor  under  a  table,  in  a  vault  in  the 
office  of  the  officer  charged  with  their  cus- 
tody, where  his  employees  did  not  at  all 
times  have  them  in  sight,  and  many  people 
had  access  to  the  vault,  which  was  left  open. 
The  court  declared  the  duty  of  preserving 
the  ballots  not  to  be  "a  negative  one  of 
noninterference,  but  a  positive  requirement 
to  do  whatever  may  be  necessary  in  order  to 
accomplish  the  purposes  of  the  law  in  keep- 
ing thsm  inviolate." 

And  in  DeLong  v.  Brown,  113  Iowa,  370, 
35  N.  W.  624,  ballots  were  held  to  be  in- 
competent as  evidence  in  an  election  con- 
test where  it.  appeared  that  they  were  left 
uncovered  in  the  original  envelops  in  a 
vault  which  had  no  door,  but  did  have 
an  unfastened  outside  window,  and  many 
people  had  access  to  the  vault  unattended, 
and  while  in  there  were  out  of  sight  of  the 
officer  and  his  employees,  and  the  envelops 
in  which  the  ballots  were  placed  were  in 
some  instances  so  sealed  that  the  ballots 
could  he  extricated,  and  in  other  instances 
the  seals  were  of  such  a  character  tb.at  they 
could  be  opened  and  reseated  without  de- 
tection. 

And  in  Howser  v.  Pepper,  8  N.  D.  484, 
79  X.  W.  3018,  it  was  held  that  ballots  lost 
their  character  as  the  best  evidence,  and 
could  not  be  allowed  to  impeach  the  official 
canvass,  where  it  appeared  that  one  of  the 
boxes  in  which  they  were  placed  was  taken 
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by  an  election  inspector  to  his  father's 
house,  and  left  in  a  bedroom  generally 
accessible  to  all  the  family  occupying  the 
house,  and  the  other  was  taken  to  the 
house  of  a  judge  of  election,  where  the  in- 
spector got  it  the  day  before  the  trial,  and 
produced  it  in  court,  not  having  had  it  in 
his  custody  in  the  meantime,  or  having  seen 
it,  and  the  boxes  were  thus  kept  for  a 
period  of  seventy  days  before  their  produc- 
tion  in   court. 

And  in  Farrell  v.  Larsen,  20  Utah,  283, 
73  Pac.  227,  ballots  were  held  to  be  inad- 
missible where  it  appeared  that  they  were 
delivered  to  the  contestant,  who  was  the 
officer  charged  with  their  custody,  with  a 
number  of  the  packages  unsealed,  and  were 
placed  and  kept  in  an  unlocked  telephone 
room  in  an  unlocked  office,  to  which  un« 
authorized   persons   had   access. 

In  the  following  cases,  however,  it  was 
held  that  a  mere  irregularity  showing  that 
it  was  possible  for  someone  to  have  tam- 
pered with  the  ballots  was  not  sufficient  t(» 
discredit  them.  Averyt  v.  Williams,  8 
Ariz.  355,  76  Pac.  403,  supra;  Tebbe  v. 
Smith,  108  Cal.  101,  20  L.R.A.  673,  49 
^m.  St.  Rep.  68,  41  Pac.  454,  supra;  Ment- 
zer  V.  Dovis,  109  Iowa,  528,  80  N.  W.  557; 
Wheeler  v.  Lawrence,  78  Kan.  878,  99  Pac. 
228. 

To  the  Kentucky  cases  cited  in  New- 
house  V.  Alexander,  holding  mandatory 
the  provisions  of  t\\e  Kentucky  statute  as 
to  doubtful  ballots,  should  be  added: 
Struss  v.  Johnson,  100  Kv.  319,  38  S.  W. 
680;  Duff  v.  Crawford,  124  Ky.  73,  97  S. 
W.  1124;  Childress  v.  Pinson,  30  Ky.  L. 
Rep.  767,  100  S.  W.  278. 

In  the  cases  which  follow,  statutes  re- 
quiring the  preservation  of  the  ballots  cast 
in  an  election  were  construed  as  to  mat- 
ters not  involving  a  failure  to  keep  them  as 
required. 

in  Re  MaFsey,  45  Fed.  629.,  it  was  held 
that  the  laws  of  the  United  States  concern- 
ing conj^ressional  elections  being  para- 
mount, provisions  of  the  Arkansas  statute 
which  forbade  the  opening  of  ballots  pre- 
served in  accordance  with  other  require- 
ments of   such   statute,   except  in   c^scs  of 
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to  a  public  office.  On  this  subject  in  State 
ex  rel.  Atty.  Gen.  v.  Messmore,  14  Wis.  130, 
the  court  said:  "It  was  insisted  tliat  §  3 
of  article  7  of  the  Constitution  only  gave 
this  court  power  to  issue  the  writ  of  quo 
warranto  at  the  common  law;  that  the  stut 
utes  of  184U  abolished  the  common-law  writ 
and  substituted  the  proceedings  by  informa- 
tion; that  the  present  statute  abrogated 
both  the  writ  and  the  information,  and  de- 
clared a  civil  action  to  be  the  only  remedy, 
and,  as  it  was  a  mere  civil  action,  it  could 
not  be  entertained.  We  consider  that  the 
framers  of  the  Constitution  looked  rather  to 
ttie  substance  than  the  form;  that  their  ob- 
ject was  not  so  much  to  give  us  power  to 
issue  a  writ  of  a  prescribed  form,  as  to 
enable   us   to   hear   and   determine   contro- 


versies of  a  certain  character;  and  that  tliis 
jurisdiction  could  not  be  taken  away  Uy 
any  legislative  changes  in  the  forms  of  the 
remedy,  but  that  we  might  adopt  any  new 
process  which  was  calculated  to  attain  the 
same  end."  We  are  therefore  of  the  opin- 
ion that  the  lower  court  had  jurisdiction  to 
try  this  cause.  On  the  trial,  Alexander,  in 
support  of  the  allegations  in  his  petition, 
assumed  the  burden  of  proof  to  rebut  the 
presumption  of  the  correctness  of  the  of- 
ficial returns,  inter  alia,  of  precinct  No.  1, 
iSeever's  township,  and  to  show  that  the  bal- 
lots from  that  township  were  the  identical 
ones  before  the  court,  and  that  the  statu- 
tory provisions  concerning  their  custody  had 
been  complied  with,  or,  if  not,  that  they 
had  not  been  tampered  with,  and  that  they 


contested  elections,  would  not  justify  the 
refusal  of  the  officer  charged  with  their  cus- 
tody to  produce  them  before  the  grand 
jury  of  the  United  States,  pending  an  in- 
vestigation of  alleged  violations  of  Federal 
election  laws. 

On  the  other  hand  in  Keenan  v.  People, 
58  111.  App.  241;  Bryan  v.  Yungblut,  136 
Kv.  815,  125  S.  W.  251;  and  Ex  parte  Ar- 
nold, 128  Mo.  256,  33  L.R.A.  386,  49  Am. 
St.  Rep.  657,  30  S.  W.  768,  1036,  it  was  held 
that,  under  such  a  statutory  provision,  the 
officer  charged  with  the  custody  of  ballots 
could  not  bi  compelled  to  produce  the  same 
before  the  grand  jury;  while  in  Ex  parte 
Brown,  97  Cal.  83,  31  Pac.  840,  it  was  held 
that  sucli  officer  could  not  be  compelled  by 
a  committing]:  magistrate  to  produce  and 
open  the  ballots  in  a  criminal  prosecution 
against  an  election  officer. 

And  in  Getty  v.  Holcomb,  79  Kan.  224, 
99  Pac.  218,  it  was  held  that  a  statutory 
provision  forbidding  ballots  in  contested 
cases  to  be.  opened  except  in  open  court, 
or  in  an  open  session  of  the  body  trying 
such  contest,  forbade  their  opening  in  a 
proceeding  for  the  taking  of  depositions 
preliminary  to  the  trial  of  a  contested  elec- 
tion. 

In  Gonsoulin  v.  Decuir,  121  La.  Oil,  40 
So.  668,  it  was  held,  under  a  statute  giving, 
under  certain  conditions,  the  right  to  a 
party  in  any  suit  to  proceed  to  take  evi- 
dence at  any  time  before  trial,  that  a 
trial  judge  might  order  ballot  boxes  to  be 
opened  and  their  contents  examined  l>efore 
as  well  as  after  the  filing  of  a  suit  to  con- 
tp.st  an  election.  The  opinion  does  not  show 
what  were  the  requirements  of  the  election 
law   as    to    opening  ballot   boxes. 

In  Lovewell  v.  Bowen,  75  Ark.  452,  88  S. 
W.  570,  it  was  held  that,  after  the  officer 
charged  with  the  custody  of  ballots  had 
produced  them  in  court,  the  ballots  pus.«<cd 
from  his  control  and  into  that  of  tin* 
court;  and  that  the  production  of  ballot:^ 
from  such  officer  after  the  ballotn  had  been 
turned  into  court  was  not  from  the  proper 
custodian  of  them,  and  that  no  presump- 
tions of  official  regularity  could  be  indulged 
on  account  of  the  source  whence  produced. 
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In  Patten  v.  Florence,  38  Kan.  601,  17 
Pac.  174,  it  was  held  that  a  statutory  pro- 
vision requiring  an  officer  charged  with  the 
custody  of  ballots  not  to  permit  them  to  be 
inspected  except  in  cases  of  contested  elec- 
tions would  not  prevent  the  canvassers  of 
an  election  from  publicly  opening  the  en- 
velops containing  the  ballots,  and  taking 
therefrom  poll  booke  which  had  been  im- 
properly inclosed  with  the  ballots,  so  as  to 
justifv  their  refusal  to  canvass  the  returns. 

In  Keith  v.  Wendt,  144  Mich.  49,  107  N. 
W.  443,  and  Ward  v.  Culver,  144  Jklich.  57, 
107  N.  W.  444,  it  was  held  that  a  recount 
board  must,  in  order  to  have  a  recount,  find 
from  an  inspection  of  the  ballot  boxes  that 
the  statutory  requirements  for  the  preser- 
vation of  ballots  as  cast  had  been  observed. 
The  court  in  the  first-cited  case  added,  how- 
ever, that  it  was  true  that  in  quo  warranto 
proceedings  the  law  as  to  the  preservation 
of  the  ballots  was  to  be  held  so  lar  director/ 
that  it  became  a  question  of  fact  as  to 
whether  the  ballots  not  cared  for  strictly  as 
the  la,w^  directed  were  in  *act  the  ones  cast 
at  the  election,  upon  the  ground  that  there 
was  an  opportunity  in  such  case  for  a  judi- 
cial determination  of  the  facts. 

In  Re  Van  Cott,  34  Misc.  411,  69  N.  Y. 
Supp.  934,  it  was  held  that,  under  a  stat- 
ute requiring  sealed  packages  of  void  and 
contested  ballots  to  be  retained  inviolate 
for  a  certain  period  in  the  office  in  which 
they  were  filed,  subject  to  the  order  and 
examination  of  a  court  of  competent  juris- 
diction, the  supreme  court  might,  at  the 
application  of  a  defeated  congressional 
candidate,  order  an  inspection  of  such  bal- 
lots, though  no  contest  had  been  begun. 

In  People  v.  McClellan,  52  Misc.  614, 
103  X.  Y.  Supp.  827,  the  court,  in  refusing 
to  order  certain  ballot  boxes  to  be  taken 
from  the  custody  of  the  officers  designated 
by  the  election  law,  without  proof  of  facts 
affording  reasnntible  ground  for  the  fear 
that  they  would  be  tampered  with,  or  that 
they  would  be  exposed  to  the  danger  of  loss, 
declined  to  decide  whether  the  court  in  anv 

• 

event    had    power    to    change    the    custody 
designated  by  law.  J.  A,  C. 
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should  be  received  in  evidence  for  that  pur- 
pose. At  the  close  of  the  testimony  on 
both  sides,  the  court  opened  the  ballot  box 
containing  said  ballots,  and  made  with  ref- 
erence to  them  the  following  findings  of 
fact: 

"(4)  That  at  precinct  No.  1,  Seevers 
township,  there  were  counted,  certified,  and 
returned  by  the  election  board  of  said  pre- 
cinct 133  votes  as  having  been  cast  for  the 
office  of  judge  of  the  county  court  of  said 
county,  of  which  20  ballots  were  counted, 
certified,  and  returned  for  plaintiff,  and  113 
ballots  for  the  defendant. 

"(5)  The  court  finds  from  the  evidence 
that  during  the  count  in  precinct  No.  1  of 
Seevers  township,  the  ballots  were  strung 
upon  a  string  as  they  were  counted,  and  at 
the  close  of  the  count  were  placed  in  a  large 
paper  envelop.  The  envelop  was  not  sealed 
with  the  names  of  the  judges  written  across 
the  seal,  but  was  folded  over  at  the  end, 
and  sewed  through  with  a  needle  and  twine 
string.  The  envelop  containing  the  ballots 
was  placed  in  the  ballot  box  and  locked,  and 
the  ballot  box  taken  in  charge  by  the  in- 
spector at  that  precinct,  and  by  him  deliv- 
ered to  J.  C.  Trent,  the  county  clerk  of  the 
proposed  county  of  Okmulgee.  The  ballot 
box  containing  the  ballots  was  kept  by 
Trent  for  a  time  in  a  room  the  door  of  which 
was  fastened  with  an  ordinary  lock,  easily 
unlocked  with  what  is  commonly  known  as 
a  skeleton  key,  and  then  removed  and  kept 
for  a  time  in  another  room,  the  door  of 
which  fastened  with  a  similar  lock.  These 
doors  were  kept  locked,  but  any  person 
with  a  skeleton  key  could  easily  have  en- 
tered the  same,  and  at  least  two  persons  not 
authorized  to  have  the  custody  of  the  bal- 
lots did  actually  enter  the  rooms  where  these 
ballots  were.  Prior  to  statehood,  Trent  re- 
moved the  ballot  box  containing  the  ballotfi 
from  this  precinct  to  the  vault  of  the  First 
National  Bank  of  Okmulgee,  where  it  re 
mained  until  brought  into  court.  Some 
time  after  statehood,  Trent  turned  the  bal- 
lot box  over  to  Fred  H.  Smith,  the  deputy 
county  clerk  of  Okmulgee  county,  by  going 
with  him  to  the  First  National  Bank,  and 
stating  to  the  officers  of  that  institution 
that  the  ballot  box  was  turned  over  to 
Smith.  The  keys  of  the  ballot  box  were  not 
turned  over  to  Smith,  but  remained  in  the 
possession  of  Trent  until  brought  into  court. 
When  the  ballots  from  this  precinct  were 
produced  in  court,  they  were  in  the  envelop 
inside  of  this  ballot  box.  The  ballot  box 
was  made  of  wooden  boards,  apparently  an 
inch  thick,  securely  nailed  together.  The 
top  fitted  into  the  box  by  means  of  grooves 
in  the  board  forming  the  sides  of  the  box. 
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and  could  not  be  removed  except  by  unlock- 
ing the  box.  The  box  was  locked  with  two 
locks  of  different  design,  and  not  easily  un- 
locked except  with  the  key.  When  the  box 
was  opened,  the  ballots  were  found  to  be 
in  the  envelop,  the  box  being  in  perfect  con- 
dition as  described  above,  showing  no  e>i- 
dence  of  having  been  disturbed.  The  bal- 
lots were  on  a  string,  and  in  apparently  per- 
fect condition.  The  court  finds  from  all  the 
evidence  that  the  ballots  as  produced  in 
court  were  the  identical  ballots  voted  by 
the  voters  at  this  precinct,  and  in  the  identi- 
cal condition  that  ttiey  were  in  when  placed 
in  the  envelop  by  the  election  officers  of  that 
precinct. 

"(6)  The  court  finds  from  an  inspection 
and  count  of  the  ballots  cast  at  precinct  No. 
1  of  Seevers  township  that  of  the  20  votes 
cast  at  that  precinct  for  plaintiff,  Marvin 
M.  Alexander,  8  ballots  had  on  the  back 
thereof  the  full  name  of  one  polling  clerk 
only,  and  were  numbered  to  correspond 
with  the  voter's  number  on  the  polling  book, 
4  ballots  had  on  the  back  thereof  the  ini- 
tials of  one  polling  clerk  only,  and  were 
numbered  in  like  manner,  3  ballots  had  on 
the  back  thereof  the  initials  of  one  pollin', 
clerk  and  were  not  numbered,  2  ballots  were 
initialed  *L.  G.  H.,*  the  initials  of  both 
clerks  being  written  by  L.  G.  Hamilton,  one 
of  the  clerks,  1  ballot  had  on  the  back 
thereof,  in  the  lower  left-hand  corner,  the 
initials  of  both  polling  clerks,  1  ballot  had 
on  the  back  thereof  in  the  upper  right-hand 
corner  the  name  of  one  clerk  in  full  and  the 
initials  of  the  other  clerk,  and  1  ballot  was 
printed  on  colored  paper.  The  court  further 
finds  that  of  the  ballots  cast  at  said  pre- 
cinct for  defendant,  J.  L.  Newhouse,  43  had 
on  the  back  thereof  the  full  name  of  one 
polling  clerk  only,  and  a  number  to  corre- 
spond with  the  number  of  the  voter  on  the 
poll  book,  33  ballots  had  on  the  back  there- 
of the  initials  of  one  polling  clerk  only,  and 
a  number  to  correspond  with  the  number  of 
the  voter  on  the  poll  book,  15  ballots  had  on 
the  back  thereof  the  initials  of  one  polling 
clerk  only,  1  ballot  had  on  the  back  thereof 
the  full  name  of  one  polling  clerk  only,  4 
ballots  had  on  the  back  thereof  the  initials 
X.  G.  H.'  and  *E.  H.,'  both  sets  of  initials 
being  written  by  L.  G.  Hamilton,  one  of 
the  clerks,  1  ballot  having  on  the  back 
thereof  the  initials  of  one  polling  clerk  in 
the  lower  left-hand  corner,  and  the  initials 
of  one  clerk  in  the  upper  left-hand  corner, 
and  15  ballots  had  on  the  back  thereof  in 
the  lower  left-hand  corner  the  initials  of  both 
polling  clerks.  .  .  .  The  court  finds 
that  none  of  the  irregularities  above  found 
were  accompanied  by  fraud,  and  that  the  re- 
39 
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suit   of   the   election    "was    not   in   anywise 
changed  by  reason  thereof." 

The  court  also  found  the  following: 

Conclusions  of  Law. 

(1)  Upon  the  finding  of  fact  numbered  5, 
the  court  declares  the  law  to  be  that  the  bal- 
lots from  precinct  No.  1,  Seevers  township, 
should  be  admitted  in  evidence,  and,  when  so 
admitted,  are  controlling  as  to  the  result  ot 
the  election  in  said  precinct. 

(2)  Upon  the  finding  of  fact  numbered  6, 
the  court  declares  the  law  to  be  that  ballots 
having  on  the  back  thereof  the  name  or  ini- 
tial of  but  one  of  the  polling  clerks,  and  bal- 
lots numbered  on  the  back  to  correspond 
with  the  number  of  the  voter  on  the  poll 
book,  and  ballots  printed  on  colored  paper, 
and  ballots  having  on  the  back  thereof  the 
initials  of  both  clerks,  both  sets  of  initials 
being  written  by  one  clerk,  are  mutilated 
ballots,  and  should  be  excluded  from  the 
count.  The  number  of  ballots  so  excluded 
were  counted,  certified,  and  returned  by  the 
election  board  of  said  precinct  is  18  ballots 
cast  for  plaintiff  and  96  ballots  cast  for  de- 
fendant. 

As  a  result  of  the  above  findings  of  fact 
and  conclusions  of  law,  the  court  finds  that 
the  plaintiff  received  1,340  legal  votes  at 
said  election  for  the  oflice  of  judge  of  the 
county  court,  said  defendant  1,288  legal 
votes  for  said  ofhce,  electing  plaintiff  by  u 
majority  of  Gl,  and  judgment  will  be  entered 
accordingly,  establishing  the  plaintiff's  right 
to  the  office,  and  ousting  the  defendant 
therefrom. 

George  L.  Mann,  Judge. 

It  is  contended  by  Newhouse  that  the 
court  erred  in  admitting  in  evidence  over 
his  objection  the  ballots  of  precinct  No. 
1,  Seevers  township,  because,  he  says,  in  ef- 
fect, that  said  findings  of  fact  show  that 
the  statutory  provisions  requiring  the 
county  clerk  to  preserve  said  ballot  pack- 
age in  some  secure  and  safe  place  had  not 
been  complied  with,  and  that  said  facts  so 
found  were  insufficient  to  rebut  the  pre- 
sumption that  said  ballots  had  been  tamp- 
ered with.  That  this  was  not  the  identical 
ballot  box  returned  from  precinct  No.  ], 
Seevers  township,  or  that  the  box  or  its 
contents  was  in  fact  tampered  with,  or  bore 
evidence  that  it  had  been,  he  does  not  con- 
tend. Neither  does  he  contend  that  the  find- 
ings of  fact  are  unsupported  by  the  evi- 
dence. Under  said  findings,  we  see  no  good 
reason  whv  the  ballots  therein  should  have 
been  excluded.  If  it  be  conceded  that  said 
statute  was  not  complied  with,  that  would 
not  afTord  suflicient  reason  for  excluding 
them,  as  said  statute  is  not  mandatory.  The 
ballots  themselves  were  better  evidence  of 
30  L.R.A.(N.S.) 


how  the  electors  voted  at  that  particular 
precinct  than  the  returns,  and  should  Im 
counted  in  a  contest  if  free  from  fraud. 
The  burden  wae  upon  Alexander  to  prove 
this,  and  we  cannot  say  that  the  court  erred 
in  finding  that  he  had  fairly  sustained  it. 
30  Am.  &  £ng.  Enc.  Law,  2d  ed.  p.  830, 
states  the  rule  thus:  *'Where  the  ballots 
are  preserved,  so  that  their  identity  is  as- 
sured, and  they  can  be  counted  during  a 
contest,  they  are  undoubtedly  better  evi- 
dence of  the  vote  cast  than  the  returns,  and 
should  prevail  where  there  is  a  difference. 
.  .  .  Before  a  recount  of  the  ballots 
should  be  allowed  to  rebut  the  presumption 
of  the  correctness  of  the  official  returns,  it 
should  be  proved  satisfactorily  that  the  bal- 
lots have  not  been  tampered  with  since  the 
election,  and  that  those  offered  in  evidence 
are  the  identical  ones  cast.  .  .  .  Where 
the  statute  provides  that  the  ballots  shall 
be  kept  in  a  certain  way,  and  they  are  in 
the  hands  of  the  proper  officer,  it  is  pre- 
sumed that  he  has  done  his  duty,  and  the 
burden  of  proof  is  upon  those  assailing  them 
to  show  that  they  oiight  have  been  tampered 
with.  On  the  other  hand,  when  it  is  made 
to  appear  that  the  statutory  provisions  have 
not  been  complied  with,  this  fact  alone  does 
not  render  the  ballots  inadmissible,  but 
merely  throws  upon  the  person  who  asks  the 
recount,  the  burden  of  proof  to  show  thai 
they  have  not  been  tampered  with.  But 
this  is  a  question  of  fact,  to  be  determined 
by  the  jury  or  the  court  trying  the  issues.** 
In  Edwards  v.  Logan,  314  Ky.  312,  70  S. 
VV.  852,  75  S.  W.  257,  the  court  said :  "The 
rule  may  be  stated  to  be  that,  where  the 
ballots  are  preserved  so  that  their  identity 
is  assured,  they  can  be  counted  during  a  con- 
test, and  they  are  undoubtedly  better  evi- 
dence of  the  vote  cast  than  the  returns,  and 
should  prevail  where  there  is  a  difference. 
Hughes  v.  Holman,  23  Or.  483,  32  Pac.  298; 
Owens  V.  State,  04  Tex.  500;  People  ex  rel. 
Budd  V.  Holdcn,  28  Cal.  323.  But,  before  a 
recount  of  the  ballots  should  be  allowed  to 
rebut  the  presumption  of  the  correctness  of 
the  oflicial  returns,  it  should  be  proved  sat 
isfactorily  that  the  ballots  had  not  been 
tampered  with  since  the  election,  and  that 
those  offered  in  evidence  are  the  identical 
ones  cast."  In  People  ex  rel.  Dailey  v. 
Livingston,  79  N.  Y.  288,  it  was  said:  "The 
statute  required  the  ballot  boxes  to  be  pre- 
served undisturbed  and  inviolate,  and  it  is 
incumbent  upon  the  party  offering  the  evi- 
dence to  show  that  they  had  been  so  kept, — 
not  beyond  a  mere  possibility  of  interfer- 
ence, but  that  they  were  intact  to  the  satis- 
faction of  the  jury.  The  burden  was  upon 
the  relator  to  satisfy  the  jury  that  the  boxes 
had  remained  inviolate.  The  returns  art 
the  primary  evidence  of  the  result  of  an 
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election.  They  are  made  immediately  upon, 
canvassing  the  votes,  and  the  votes  are  can- 
vassed at  the  close  of  the  polls  in  public, 
and  presumably  in  'the  presence  of  the 
friend?  of  both  parties.  .  .  .  After  the 
election,  it  is  known  just  how  many  votes 
are  required  to  change  the  result.  The  bal- 
lots themselves  cannot  be  identified.  They 
have  no  earmarks.  Everything  depends  up- 
on keeping  the  ballot  boxes  secure,  and  the 
difficulty  of  doing  this  for  several  months  in 
the  face  of  temptation  and  opportunity  re- 
quires that  the  utmost  scrutiny  and  care 
should  be  exercised  in  receiving  the  evidence. 
.  .  .  Every  consideration  of  public  poli- 
cy, as  well  as  the  ordinary  rules  of  evidence, 
require  that  the  party  offering  this  evidence 
should  establish  the  fact  that  the  ballots 
are  genuine.  It  is  not  sufficient  that  a 
mere  probability  of  security  is  proved,  but 
the  fact  must  be  shown  with  a  reasonable 
degree  of  certainty.  If  the  boxes  have  been 
rigorously  preserved,  the  ballots  are  the  beat 
and  highest  evidence;  but,  if  not,  they  are 
not  only  the  weakest,  but  the  most  danger- 
ous, evidence." 

It  is  next  contended  by  Newhouse  that 
these  ballots  should  not  have  been  admitted 
in  evidence  to  rebut  the  presumption  of  the 
correctness  of  the  official  returns,  because 
he  says  that  they  were  not  sealed  with 
the  names  of  the  election  board  written 
across  the  package,  as  required  by  that  part 
of  Sess.  Laws  1905,  chap.  17,  art.  1,  §  8, 
which  reads:  "On  completing  the  canvass, 
and  recording  same  on  the  tally  sheets,  and 
executing  the  certificates,  all  of  the  ballots 
counted  and  one  certificate,  one  poll  book, 
and  one  tally  sheet  shall  be  securely  sealed 
in  a  stout  paper  or  muslin  envelop  or  bag, 
with  the  names  of  the  election  board  written 
across  the  seal  of  the  package,"  and  which 
he  says  is  mandatory.  The  findings  of  fact 
disclose  that  these  ballots  "were  strung  up- 
on a  string  as  they  were  counted,  and  at  the 
close  of  the  count  were  placed  in  a  large 
paper  envelop.  The  envelop  was  not  sealed 
with  the  names  of  the  election  judges  writ- 
ten across  the  seal,  but  was  folded  over  at 
the  end  and  sewed  through  with  needle  and 
twine  string.  The  envelop  containing  the 
ballots  was  placed  in  the  ballot  box  and 
locKed,  .  .  .  that  the  ballots  produced  in 
court  were  the  identical  ballots  voted  by  the 
voters  at  this  precinct,  and  in  the  identical 
condition  that  they  were  when  placed  in  the 
envelop  by  the  election  officers  at  that  pre- 
cinct," The  uncontradicted  evidence  in  ad- 
dition discloses  that  a  needle  and  twine 
string  were  furnished  with  the  election 
supplies,  but  no  sealing  wax,  that  said  en- 
velop was  not  sealed  for  that  reason,  and 
that  the  judges  signed  their  names  at  the 
places  designated  on  said  envelop.  We  do 
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not  think  the  statute  mandatory,  and  are 
of  the  opinion  that  the  omission  of  the  seal 
was  at  most  a  mere  irregularity,  in  no  man- 
ner affecting  the  actual  merits  of  the  elec- 
tion.    The  test  as  to  whether  an  election 
statute  is  mandatory  or  merely  directory  is 
stated  thus  by  Mr.  McCrary  in   his  work 
on  Election,  4th  ed.  §  225:  "If  the  statute 
expressly  declares  any  particular  act  to  be 
essential  to  the  validity  of  the  election,  or 
that  its  omission  shall  render  the  election 
void,  all  courts  whose  duty  it  is  to  enforce 
such  statute  must  so  hold,  whether  the  par- 
ticular act  in  question  goes  to  the  merits, 
or  affects  the  result  of  the  election,  or  not. 
Such  a  statute  is  imperative,  and  all  con- 
siderations touching  its  policy  or  impolicy 
must  be  addressed  to  the  legislature.    But 
if,  as  in  most  cases,  that  statute  simply  pro- 
vides that  certain  acts  or  things  shall  be 
done  within  a  particular  time  or  in  a  par- 
ticular manner,  and  does  not  declare  that 
their  performance  is  essential  to  the  valid- 
ity of  the  election,  then  they  will  be  regard- 
ed as  mandatory  if  they  do,  and  directory 
if  they  do  not,  affect  the  actual  merits  of 
the  election."     Section   227:    "The  rule  of 
construction  to  be  gathered  from  all  the  au- 
thorities w^as  thus  stated  in  Jones  v.  State, 
1  Kan.  273,  and  approved  in  Gilleland  v. 
Schuyler,  9  Kan.  569:     'Unless  a  fair  con- 
fli deration   of   the   statute   shows   that  the 
legislature   intended   compliance    with    the 
provisions  in  relation  to  the  manner  to  be 
essential  to  the  validity  of  the  proceedings, 
it  is  to  be  regarded  as  directory  merely.'" 
A  mere  irregularity  in  forwarding  the  re» 
turns  such  as  is  here  complained  of  will  not 
warrant   their   rejection    when    free    from 
fraud.     15  Cyc.  Law  &  Proc.  p.  377:  "The 
manner  of  forwarding  or  transmitting  elec- 
tion returns  is  purely  a  matter  of  statutory 
regulation;  but  these  statutes  are  directory 
merely  unless  a  noncompliance  with  them 
is  expressly  declared  to  be  fatal,  and,  in  the 
absence  of  fraud  or  any  suspicion  of  fraud, 
a  mere  irregularity  in  forwarding  the  re- 
turns   will    not    warront   their    rejection. 
Thus,  where  it  is  the  duty  of  the  election 
officers  to  return  the  votes  sealed,  it  has 
been  held  that  a  return  of  them  unsealed, 
in  the  absence  of  any  proof  or  suspicion  of 
fraud,  is  good," — citing  Mallary  v.  Merrill, 
Clarke  &  H.  Elec.  Cas.  328 ;  Piatt  v.  Goode, 
Smith,  Elec.  Cas.  650;  Patton  v.  Coates,  41 
Ark.  Ill;  10  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  742:   "There  would  seem  to  be  no  doubt 
ths^t  the  principle  that  only  things  which 
are  of  the  essence  of  the  matter  are  manda- 
tory,  and   that  other  provisions  are  to  be 
considered  as  directory  only,  applies  to  for- 
warding the  returns.     And  the  authorities 
seem  to  bear  out  this  doctrine,  though  there 
are  some  cases  which  seem  to  be  at  least 
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partially  opposed  to  it."    Mallary  v.  Mcr 
rill,  supra,  was  a  contested  election  case  for 
a  seat  in  the  Sixteenth  Congress.    On  Jnnu 
ary  5,  1820,  the  committee  on  elections  to 
consider  the  contest  reported  that  in  tlieir 
opinion  Merrill  was  not  entitled  to  the  seat, 
and  that  Mallary  was  entitled  to  it.    Under 
the  laws  of  Vermont,  from  whence  the  con- 
test came,  the  returns  of  the  towns  were 
transmitted     to    a    canvassing    committee 
chosen  by  the  general  assembly,  and  in  ac> 
cordance  with  the  findings  of  tliat  commit- 
tee,  and  in   accordance  with   the  law,   the 
governor  of  the  state  executed  credentials  to 
Mr.  Merrill,  but  tlie  committee  on  elections, 
going  behind  the  governor's  certificate  and 
the    result   ascertained    by    the   canvassing 
committee,  found  "that  the  canvassing  com- 
mittee had  rejected  the  legally  given  votes 
of  the  town  of  Fairhaven  because  the  elec- 
tion officers  of  that  town  had  transmitted 
the   certificate  of   votes  to  the   canvassing 
committee  in  an  unsealed  packet,  while  the 
law  required  the  packet  to  be  sealed.     The 
committee,  holding  that  the  house  of  repre- 
sentatives had  !jot  been  accustomed  to  al- 
low votes  legally  given  to  be  defeated  by 
the  mistake  or  negligence  of  a  returning  of- 
ficer, were  of  the  opinion  that  the  votes  of 
Jb'airhaven  should  be  allowed  to  the  contest- 
ant," and  by  a  vote  of  116  to  47  Mallary  was 
declared  entitled  to  the  seat.    The  syllabus 
of  that  case  in  part  says:  '*No  fraud  being 
allied,   the  house  counted   returns  trans- 
mitted  in   an   unsealed   package,   although 
the  state  law  required  the  package  to  be 
sealed."    In  People  ex  rel  Williams  v.  Board 
of  Canvassers,   105   App.   Div.    107,   94   N. 
Y.  Supp.  006,  the  question  considered  was 
one  closely  akin  to  the  one  here.     In  that 
case  the  court  said:  "It  is  alleged  also  by 
the  relators  that  original  statements  of  can- 
vass from  12  election  districts,  showing  in 
the  aggregate  ],404  votes  in  the  affirmative 
and  1,!166  in  the  negative,  were  filed  with 
the  county  clerk  and  delivered  to  the  defend- 
ant board  and  wrongfully  canvassed,  for  the 
reason    that    they    were   not   securely    and 
separately  sealed  with  sealing  wax,  as  re- 
quired by  §  112  of  the  election  law  [Laws 
1896,  chap.  009].    These  allegations  were  de- 
nied by  the  answering  affidavits,  which  show 
that,   while   such   statements    were   not    in 
every  case  'separately  sealed,'  yet  in  every 
case  they  were  'securely  sealed'  with  sealing 
wax  when  filed  with  the  county  clerk;  one 
having  been  sealed  inclosed  with  the  tally 
sheet,  one  with  detached  stubs  and  unvoted 
ballots,  one  with  the  poll  book  and  tally 
sheet,  and  others  with  other  official  papers 
used   at   the   election.     The   answering   af- 
fidavits  show   that  the   failure   to  comply 
strictly  with  the  requirements  of  the  statute 
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in  this  respect  was  in  each  case  uninten- 
tional. At  the  most,  these  failures  were 
mere  irregularities,  resulting  either  from 
not  fully  comprehending  the  statutory  re- 
quirements, or  from  oversight  on  the  part  of 
the  inspectors.  In  the  absence  of  any  claim 
that  these  irregularities  resulted  in  any 
tampering  with  the  returns,  or  in  any  fraud 
in  connection  with  them,  or  tliat  tliese  re- 
turns as  canvassed  did  not  correctly  show 
the  votes  cast  on  the  question  in  the  dis- 
tricts from  which  they  came,  Oiie  electors  in 
such  districts  should  not  be  disfranchised 
because  of  them.  People  v.  Cook,  8  N.  Y. 
07,  59  Am.  Dec.  451."  Patton  v.  Coates, 
supra,  was  a  contested  election  over  the  of- 
fice of  judge  of  Pulaski  county.  The  law 
made  it  the  duty  of  the  election  judges,  be- 
fore dispersing,  to  put  one  of  the  poll  books 
under  cover  and  seal  the  same,  and  direct 
it  to  the  county  clerk,  to  be  delivered  to  him 
by  one  of  the  judges.  It  then  became  the 
duty  of  said  clerk  to  call  to  his  assistance 
two  justices  of  the  peace  and  canvass  the 
vote.  There  was  a  failure  to  seal  one  of 
the  poll  books  before  sending  it  to  the  clerk. 
The  court  said :  '*It  is  plain  enough  from  the 
evidence  that  the  poll  books  from  all  the 
townships  and  wards  in  the  county  were 
those  actually  used  and  made  up  by  the  of- 
ficers holding  the  election,  that  they  are  sub- 
stantially authenticated  in  accordance  with 
the  statute,  and  that  they  contain  no  inter- 
nal indication  of  fraud."  And  in  the  fourth 
division  of  the  syllabus  says:  "The  failure 
or  omission  of  the  judges  to  seal  the  poll 
book  before  sending  it  tb  the  clerk  will  not 
invalidate  it,  where  it  has  no  appearance  of 
having  been  tampered  with." 

And  so  we  say  in  this  case  that,  as  there 
was  no  evidence  whatever  that  the  envelop 
in  question  or  the  ballots  therein  contained 
had  been  tampered  with,  and  the  same  is  not 
contended,  we  are  of  the  opinion  that  the 
court  did  not  err  in  admitting  the  same  in 
evidence.  In  so  holding  we  are  not  unmind- 
ful of  the  authorities  cited  by  counsel  for 
Newhouse,  to  wit,  Banks  v.  Sergent,  104  Ky. 
849,  48  S.  W.  149;  Anderson  v.  Likens,  104 
Ky.  699,  47  S.  W.  867;  Neeley  v.  Rice,  123 
Ky.  806,  97  S.  W.  739 ;  and  Edwards  v.  Lo- 
gan, 114  Ky.  312,  70  S.  W.  852,  75  S.  W. 
257,  which  seem  to  be  followed  on  no  other 
state.  In  those  cases,  the  statute  in  sub- 
stance required  that,  if  there  were  any  bal- 
lots counted  or  left  uncounted  concerning 
the  legality  or  regularity  of  which  there 
was  any  doubt  or  diiference  of  opinion  in  the 
minds  of  the  judges,  said  ballots  "shall  be 
placed  in  the  large  linen  envelops  furnished 
by  the  county  court  clerk  for  that  purpoee 
niul  sealed  up,  and  across  the  seal  thereof 
the  officers  of  the  election  shall  plainly  write 
their  names,  and  at  the  point  of  the  seal  in* 
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dicated  for  tliat  purpose  the  judges  of  the 
election  shall,  in  the  presence  of  the  judge 
and  sh^rifT,  plnce  the  election  seal  in  hoi 
wax,  and  the  same  shall  be  returned  to  the 
clerk  of  the  county  court  with  the  returns 
of  the  election,  for  such  judicial  or  other 
investigation  as  may  be  necessary,  with  a 
true  statement  of  whether  they  have  or 
have  not  been  counted,  and,  if  counted,  what 
part  and  for  whom."  In  construing  said 
statute,  all  of  said  cases  held  the  same  with 
reference  to  the  certificate  of  the  election  of- 
ficers in  regard  to  contested  ballots, to  he 
mandatory,  in  the  absence  of  which  said  cer- 
tificate B«tid  ballots  were  without  probative 
force,  but  none  of  said  cases  go  so  far  as 
to  hold  that  the  mere  omission  of  the  s(!al 
would  have  that  eifect  in  the  absence  of 
fraud,  and,  if  they  did,  we  would  not  feel 
disposed  to  follow  them  in  the  construction 
of  the  statute  in  question.  That  such  was 
the  effect  of  the  holding  in  those  cases  is 
evident.  In  Neeley  v.  Rice,  supra,  the  court 
said:  "It  is  agreed  that  the  ofhcers  of  the 
election  at  Cow  creek  precinct  did  not  com- 
ply with  the  provisions  of  the  statute  in 
making  their  returns  as  to  the  85  contested 
ballots.  They  were  placed  in  a  large  linen 
envelop,  sealed  and  marked  'Contested  bal- 
lots,' but  without  any  certificate  of  the  of- 
ficers of  the  election  attached  thereto,  and 
without  any  of  the  names  of  the  officers 
of  the  election  being  written  across 
the  seal  of  the  envelop.  It  will  be  observed 
that  the  statute  requires  a  certificate  to  be 
attached  to,  or  placed  with,  the  questioned 
ballots,  with  a  true  statement  as  to  whether 
they  have  or  have  not  been  counted,  and,  if 
counted,  what  part  and  for  whom.  The  stat- 
ute further  requires  that  the  officers  of  the 
election  shall  plainly  write  their  names 
across  the  seal  on  the  envelop  and  that  the 
judges  of  the  election  shall,  in  the  presence 
of  the  clerk  and  tiie  sheriff,  place  thereon 
the  county  election  seal  in  hot  wax.  All  of 
this  the  election  oHiccrs  failed  to  do.  Not- 
witstanding  this  statute,  the  court  counted 
these  ballots,  evidently  upon  the  theory  that 
the  statute  had  been  changed  since  the  opin- 
ions of  this  court  were  rendered  in  Struss 
V.  Johnson,  100  Ky.  319,  38  S.  W.  680, 
Anderson  v.  Likens,  supra,  and  Banks  v. 
Sergcnt,  304  Ky.  843,  48  S.  W.  149.  In  all 
of  these  cases  this  court  held  the  provisions 
of  the  statute  as  it  then  existed  with  refer- 
ence to  the  certificate  of  the  election  officers 
in  regard  to  contested  ballots  were  manda- 
tory." 

It  is  contended  that  the  court  erred  In 
excluding  from  the  count  of  the  ballots  so 
returned  from  precinct  No.  1,  Seevers  town- 
ship, the  18  ballots  cast  for  Alexander  and 
the  96  ballots  cast  for  Newhouse,  not  bear- 
ing the  initials  of  the  poll  clerks  and  other- 
80  L.R.A.(N.S.) 


wise  mutilated,  thereby  reducing  the  legal 
votes  cast  for  the  former  to  1,349  and  the 
legal  votes  cast  for  the  latter  to  1,288.  We 
do  not  think  so.  Wilson's  Rev.  &  Anno.  Stat. 
1903,  §  2937:  "At  the  opening  of  the  polls, 
after  the  organization  of  and  in  the  presence 
of  the  election  board,  the  inspector  shall 
open  the  package  of  ballots  in  such  a  man- 
ner as  to  preserve  the  seals  intact.  He  shall 
then  deliver  to  the  poll  clerk  of  the  opposite 
political  party  from  his  own,  twenty-five 
each  of  the  territorial  and  local  ballots,  and 
to  the  other  poll  clerk  the  stamps  for  mark- 
ing the  ballots.  The  poll  clerks  shall  at  once 
proceed  to  write  their  initials  in  ink  on  the 
lower  left-hand  corner  of  the  back  of  said 
ballots,  in  their  ordinary  handwriting,  and 
without  any  distinguishing  mark  of  any 
kind.  As  each  successive  elector  calls  for 
a  ballot,  the  poll  clerk  shall  deliver  him 
the  first  signed  of  the  twenty-five  ballots  of 
each  kind,  and  the  inspector  shall  immedi- 
ately deliver  to  the  poll  clerks  another  of 
each  kind,  which  the  poll  clerks  shall  at 
once  countersign  as  before  and  add  to  tne 
ballots  already  countersigned,  so  it  shall  be 
delivered  for  voting  after  all  of  those  here- 
tofore countersigned."  Section  2950:  "No 
inspector  of  election  or  judge  acting  for  an 
inspector  shall  deposit  any  ballot  upon 
which  the  initials  of  the  poll  clerk,  as  here- 
inbefore provided,  do  not  appear,  or  any  bal- 
lot on  which  appears  externally  any  distin- 
guishing mark,  defacement,  or  mutilation." 
Sess.  Laws  (Okla.)  1905,  chap.  17,  art.  1, 
§  8:  "If,  in  the  canvass  of  the  votes,  any 
ballot  is  found  not  indorsed  with  the 
initials  of  the  poll  clerks  as  provided,  and 
any  ballot  which  bears  any  distinguishing 
mark,  or  on  which  any  writing  appears  with 
pen  or  pencil,  and  any  ballot  upon  which 
the  judges  are  unable  to  agree  as  to  how  it 
shall  be  counted,  the  same  shall  not  be 
counted,  but  shall  be  designated  as  muti- 
lated ballots,  and  shall  be  preserved  and 
kept  separate  from  the  ballots  counted. 
'.  .  .  "  The  statute  is  mandatory.  No 
authority  is  cited  to  the  contrary.  "The 
clerks  shall  at  once  proceed  to  write  their 
initials  in  ink  on  the  lower  left-hand  corner 
of  the  back  of  said  ballots,  in  their  ordi- 
nary handwriting.  .  .  .  No  inspector  of 
election  or  judge  acting  for  an  inspector 
shall  deposit  any  ballots  upon  which  the 
initials  of  the  poll  clerks  ...  do  not 
appear,  or  any  ballot  on  which  appears  ex- 
ternally any  distinguishing  mark,  deface- 
ment, or  mutilation,"  and  "the  same  shall 
not  be  counted."  Under  the  subhead  of  "Ir- 
regularity in  Ballots,"  10  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  726,  lays  down  the  general 
rule  that  "these  statutes,  being  designed  to 
preserve  the  secrecy  of  the  ballot,  and  to 
prevent   fraud,    intimidation,    and   bribery, 
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will  generally  be  considered  mandatory; 
and  this  will  be  so  in  all  cases  wlieVe  the 
statute  provides  that  a  ballot  varying  from 
the  requirements  of  the  law  shall  not  be 
counted." 

In  Kirkpatrick  v.  Deegans,  63  W.  Va.  275, 
44  S.  E.  465,  the  court,  speaking  of  similar 
statutes,  says:  "No  case  had  been  found, 
nor  is  it  believed  that  any  exist,  in  whicli 
the  court  has  held  that  the  disobedience  t(t 
such  a  requirement  does  not  invalidate  tlu; 
ballot,  when  the  statute  itself  is  held  to  be 
constitutional."  And,  after  an  exhaustive 
review  of  the  authorities,  says:  "Further 
authority  to  the  same  effect  is  found  in  Mc- 
Crary  on  Elections,  4th  ed.  At  §  225,  he 
admits  that  mere  irregularity  on  the  part 
of  election  officers,  or  their  omission  to  ob- 
serve some  merely  directory  provisions  of 
the  law,  will  not  vitiate  the  poll,  but  in 
§  226  he  says,  after  referring  to  a  case 
(West  v.  Ross,  in  53  Mo.  at  page  350)  in 
which  the  statute  requiring  the  ballots  to 
be  numbered  according  to  the  numbers  on 
the  poll  books  was  held  to  be  mandatory: 
'Although  this  doctrine  may  sometimes  re- 
sult in  very  great  hardship  and  injustice, 
by  depriving  the  voters  of  their  rights  by 
reason  of  the  negligence  or  misconduct  of 
the  officers  of  the  election,  it  is  neverthe- 
less difficult  to  see  how  any  different  con- 
struction could  have  been  placed  upon  such 
a  statute.  Statutes  which  simply  direct 
the  judges  of  election  to  number  tlie  ballots, 
without  declaring  what  consequences  shall 
follow  if  this  be  not  done,  may  well  be  held 
directory  only;  but,  where  the  statute  both 
gives  the  directions  and  declares  what  the 
consequences  of  neglecting  tlieir  observ- 
ance shall  be,  there  is  no  room  for  construc- 
tion. Such  statutes  are  intended  to  prevent 
fraudulent  voting;  and,  if  the  legislature 
is  of  the  opinion  that  the  general  good  to  be 
derived  from  their  strict  enforcement  will 
more  than,  counterbalance  the  evils  result- 
ing from  the  occasional  throwing  out  of 
votes  honestly  cast,  the  courts  cannot  re- 
consider the  mere  question  of  policy.  The 
legislative  will  upon  such  a  subject,  when 
clearly  expressed,  must  prevail.*  Major  v. 
Barker,  99  Ky.  305,  35  S.  W.  643;  Slay- 
maker  V.  Phillips,  6  Wyo.  453,  47  L.R.A. 
842,  40  Pac.  971,  42  Pac.'l049;  State  ex  rcl. 
Barry  v.  Connor,  86  Tex.  133,  23  S.  W. 
1103;  Russell  v.  McDowell,  83  Cal.  70,  23 
Pac.  183;  Sego  v.  Stoddard,  336  Ind.  297, 
22  L.R.A.  468,  30  N.  E.  204;  Kreitz  v. 
Behrensmeyer,  125  111.  141,  8  Am.  St.  Rep. 
349,  17  N.  E.  232."  In  Mauck  v.  Brown,  59 
Neb.  382,  81  N.  W.  313,  the  court  says: 
"The  ballots  cast  at  the  election  were  ob- 
tained and  counted  by  the  county  court, 
and  it  was  decided  that  the  appellee  had 
received  1,277  votes  and  the  appellant  1,273, 
30  L.R.A.(N.S.) 


or  that  for  the  former  there  was  a  majority 
of  4.  In  the  district  court  the  ballots  were 
examined,  and  as  the  result  of  another  count 
it  was  settled  that  for  the  appellee  there 
were  1,277  legal  votes,  and  for  the  appellant 
1,272,  a  difference  of  6  in  favor  of  the  the 
former,  who  was  adjudged  entitled  to  the 
office.  .  .  .  There  were  discovered  dur- 
ing the  count  of  the  ballots  9  with  the  name 
of  but  one  judge  of  election  on  tiie  back  of 
each.  Seven  of  these  were  favorable  to  the 
election  of  appellant,  and  two  to  that  of 
appellee.  They  were  not  counted,  and  that 
they  were  not  is  [one]  of  the  complaints 
of  appellant.  In  the  decision  of  the  case 
of  Orr  V.  Bailey,  69  Neb.  128,  80  N.  W. 
495,  similar  questions  were  presented  and 
examined,  and  it  was  determined  that  the 
provisions  of  the  ballot  law  that  the  signa- 
tures of  two  judges  of  the  election  should 
be  written  on  the  back,  of  the  ballot  before 
given  to  the  voter,  and,  if  not,  the  ballot 
should  not  be  deposited  in  the  ballot  box, 
and,  if  it  was,  should  not  be  counted,  were 
mandatory,  and  ballots  not  so  identified,  or 
on  the  back  of  which  there  appeared  the 
signature  of  but  one  judge  of  the  election, 
should  not  be  counted.  A  re-examination 
of  the  question  at  this  time  does  not 
change  our  views  of  the  matter;  hence  this 
objection  must  be  overruled."  In  Orr  v. 
Bailey,  suprci,  the  precinct  in  question  cast 
41  votes,  as  shown  by  tiie  abstract  and  by 
the  count,  of  which  Bailey  received  31  and 
Orr  10.  The  court  said:  "That  each  of 
the  41  ballots  cast  in  said  precinct  at  said 
election  was  indorsed  on  the  back  with  the 
name  of  ^Christ  Eichenberge,*  written  in 
ink.  and  that  said  name  was  all  and  the 
only  indorsement  on  said  ballots.  .  .  . 
One  of  the  important  objects  of  the  Aus- 
tralian ballot  law  was,  and  is,  to  prgvide 
purity  and  honesty  in  elections,  to  prevent 
frauds;  and  the  prescriptions  that  the 
signatures  of  two  of  the  judges  of  election 
shall  be  placed  on  the  back  of  each  ballot, 
before  it  is  delivered  to  a  voter,  and  it  shall 
by  the  voter  be  folded  so  as  to  disclose  these 
signatures,  when  he  presents  it  for  deposit 
in  the  ballot  box,  and  it  may  not  be  deposit- 
ed unless  they  do  so  appear  or  are  in  fact 
on  the  back  of  the  ballot,  and,  it  deposited 
without  such  indorsement,  the  ballot  shall 
be  void  and  not  counted,  are  but  parts  of 
the  general  scheme,  and  it  will  be  noticed 
that  the  voter  is  called  upon  to  aid.  He 
must  take  notice  of  the  signatures  of  the 
two  judges  on  the  back  of  his  ballot,  and 
so  notice  them  as  to  materially  assist  in 
the  process  of  casting  the  ballot  and  its 
identification  prior  to  deposit  by  the  proper 
official.  The  elector  is  charged  with  a 
knowledge  of  the  law,  and  he  can  hardly 
escape  tiie  discovery  that  the  signatures 
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or  are  not  on  the  back  of  the  ballot  when 
he  folds  it,  and  that  it  is  or  is  not  a  bal- 
lot which  can  be  used.  To  this  extent  he 
must  be  asked  to  give  his  attention,  and 
that  he  be  so  asked  is  certainly  not  destruc- 
tive tc  the  freedom  of  the  election,  nor  do 
we  deem  it  an  impediment  or  a  hindrance 
of  the  exercise  of  the  elective  franchise,  nor 
a  new  qualification  of  an  elector.  The  pro- 
visions in  question  are  clearly  but  regu- 
lative in  their  essential  features,  and  assist 
in  the  honest,  intelligent  exercise  of  the 
right  to  vote,  and  are  not  violative  of  the 
Constitution."  In  Kelso  v.  Wright,  110 
Iowa,  5G0,  81  N.  W.  805,  a  statute  was 
under  construction  quite  similar  to  the  one 
in  question.  The  court  in  its  syllabus  said: 
••Under  Acts  24th  Gen.  Assem.  chap.  33,  §§ 
21,  25,  providing  that  one  of  the  judges  of 
election  shall  indorse  his  initials  on  the 
ballot  given  to  the  voter,  and  no  ballot  with- 
out such  indorsement  shall  be  deposited 
in  the  ballot  box,  and  only  ballots  provided 
in  accordance  with  the  provisions  of  the 
act  shall  be  counted,  a  ballot  on  which  the 
initials  of  one  of  the  judges  are  not  in- 
dorsed should  not  be  counted."  In  support 
of  this  doctrine,  see  also  Lorin  v.  Seitz, 
8  N.  D.  404,  79  N.  W.  869;  McKay  v. 
Minner,  154  Mo.  608,  65  S.  W.  866;  Slay- 
maker  V.  Phillips,  supra;  Rhodes  v.  Driver, 
69  Ark,  501,  64  S.  W.  272;  Arnold  v.  Ander- 
son, 41  Tex.  Civ.  App.  508,  93  S.  W.  692; 
Clark  V.  Hardison,  40  Tex.  Civ.  App.  611, 
90  S.  W.  342;  People  ex  rel.  Nichols  v. 
County  Canvassers,  129  N.  Y,  395,  14 
L.R.A.  624,  29  N.  E.  327. 

We  are  therefore  of  the  opinion  that  the 
court  did  not  err  in  excluding  the  ballots 
in  controversy,  and,  finding  no  error  in  the 
record,  the  judgment  of  the  lower  court  is 
affirmed. 

All  the  Justices  concur. 

Petition  for  rehearing  denied. 
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WINDSOR  RESERVOIR  &  CANAL  COM- 
PANY et  al.,  Appts., 
v. 

HOFFMAN  MILLING  COMPANY. 

(—  Colo.  — ,  109  Pac.  422.) 

Water  —  periodic    appropriation  —  lo- 
cality. 

1.  Where  a  mill  for  which  water  has  been 
appropriated  is  idle  part  of  the  time,  the 
water  not  then  needed  for  its  purposes  is 
subject  to  appropriation  by  a  user  above 
the  point  of  the  mill's  intake. 
30  L.R.A.(N.S.) 


Same  —  sale  by  first  appropriator  — 
validity. 

2.  One  who  has  appropriated  water  for  a 
mill  which  he  uses  only  a  portion  of  the 
time  cannot  sell  to  another  his  right  to  the 
water  during  the  time  he  does  not  use  it, 
as  against  the  rights  of  one  who  has  made 
a  valid  appropriation  of  the  water  when  not 
needed  by  him. 

(March  7,  1910.) 

Note.  —  Right  as  between  appropriator 
above f  and  junior  appropriator  he- 
loxVf  mill,  during  periods  when  water 
not  used  by  mill. 

The  question  whether  a  user  of  water 
above  a  mill  may  take  and  appropriate  the 
water  belonging  \o  the  mill,  when  it  is  idle, 
as  against  a  junior  appropriator  who,  while 
the  mill  was  running,  has  continuously  used 
it  after  it  was  returned  to  the  stream, 
seems  to  have  arisen  only  in  Colorado,  and 
even  there  all  the  cases  have  been  concerned 
with  the  use  of  the  water  of  one  stream. 

The  first  case  that  arose,  and  which  evi- 
dently has  since  created  considerable  mis- 
understanding by  the  trial  courts,  is  Cache 
La  Poudre  Reservoir  Co.  v.  Water  Supply 
&  Storage  Co.  25  Colo.  161,  46  L.R.A.  175, 
71  Am.  St.  Rep.  131,  53  Pac.  331.  In  this 
case  a  water  company  above  a  mill  which 
was  the  oldest  appropriator  made  an  ap- 
propriation for  storage  purposes  prior  in 
time  to  an  appropriation  by  a  reservoir 
company  below  the  mill.  The  water  com- 
pany always  had  recognized  the  superior 
right  of  the  milling  company,  by  permitting 
the  amount  appropriated  by  it  to  pass  down 
the  river  and  into  the  mill  race.  Before  the 
water  company  had  ever  made  any  attempt 
to  use  the  amount  of  water  appropriated 
by  the  milling  company,  the  reservoir  com- 
pany had  appropriated  the  water  turned 
back  into  the  river  by  the  milling  com- 
pany. Upon  a  threatened  attempt  of  the 
milling  company  to  abandon  its  use  of  the 
water  in  favor  of  the  water  company,  the 
question  arose  which  one  of  the  two  other 
companies  was  entitled  to  the  water.  The 
court  held  that  since  the  reservoir  com- 
pany had  made  the  first  appropriation  of 
this  particular  volume  of  water,  it  was,  as 
to  such  water,  an  appropriator  prior  to  the 
water  company,  though  the  latter  might  be, 
as  against  the  reservoir  company,  as  to  all 
other  waters  of  the  stream,  a  senior  ap- 
propriator. The  court  concluded  by  say- 
ing: "It  follows,  therefore,  when  the  plain- 
tiff [reservoir  company]  went  upon  the 
stream,  and  saw  the  use  that  was  being 
made  of  the  water  by  the  milling  company, 
and  then  made  its  appropriation,  no  subse- 
quent act  of  omission  or  commission  by 
the  milling  company  could  operate  to  the 
injury  of  the  plaintiff;  and,  by  virtue  of 
its  appropriation,  the  plaintiff,  on  the  basis 
of  then  existing  conditions,  secured  a  vested 
right  to  have  the  water  continue  to  flow, 
either  from  the  mill  race  or  from  the  stream 
itself,  in  substantially  the  same  quantity 
as   it   flowed   when   its   appropriation   was 
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APPEAL  by   plaintiff  from   a  decree  of 
.the  District  Court  for  Larimer  County 
restraining  them  from  diverting  waters  from 
a  certain  natural  stream  in  alleged  viola- 
tion  of   plaintiff's   rights.     Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  James  W.  McGreery  for  appellants. 
Mr.  li.  R.  Rhodes  and  P.  W.  Lee  for 
appellee. 

Bailey,  J.^  delivered  the  opinion  of  the 
court  : 

This  action  by  the  Hoffman  Milling  Com- 
pany, a  Colorado  corporation,  appellee,  as 
plaintiff,  against  the  Windsor  Reservoir  & 
Canal  Company,  appellant,  and  others,  as 
defendants,  was  brought  for  equitable  relief 
by  way  of  injunction.  The  complaint, 
among  other  things,  avers  that  the  Hoffman 
Milling  Company  is  a  milling  and  manu- 
facturing corporation;  that  on  or  about  the 
Ist  day  of  April,  1804,  it  commenc^ed  the 
construction  of  a  mill  race  to  take  water 
from  the  Cache  la  Poudre  river,  below  the 
town  of  Ft.  Collins,  to  procure  water  for 
power  purposes,  and  thereafter  diverted 
water  for  that  use,  whenever  the  same  could 
be  obtained,  up  to  the  time  of  the  commence- 
ment of  this  suit.  The  complaint  also 
shows  that  another  milling  company  had, 
.  by  means  of  the  Mason  &  Hottel  mill  race, 
so  called,  therefore  made  an  appropriation, 
to  the  extent  of  60  cubic  feet  of  water  per 


second,  also  for  power  purposes,  from  the 
same  stream,  above  the  city  of  Ft.  Collins, 
and  had  diverted  water  to  operate  its  mills 
from  1868  to  1894,  when  the  plaintiff  com- 
pany commenced  the  construction  of  its 
mill  and  mill  race;  that  the  water  diverted 
through  the  Mason  &  Hottel  mill  race  was 
returned  to  the  river  by  a  tail  race,  at  a 
point  above  the  location  of  the  head  gate 
of  the  Hoffman  mill  race;  that  by  reason 
of  the  return  of  this  water  to  the  river  from 
the  upper  mill  to  the  lower  mill,  the  plain- 
tiff, as  owner  of  the  lower  mill  race,  claims 
the  right  to  take  the  water  from  the  tailrace 
of  the  upper  mill  for  its  use,  to  the  ex- 
clusion of  all  other  appropriators  of  this 
water,  above  the  tailrace  of  the  old  mill, 
without  regard  to  the  date  of  appropriation 
above  the  tailrace.  And  further  that  the 
Windsor  Reservoir  &  Canal  Company,  being 
the  owner  of  a  reservoir  for  the  storage  of 
water  for  irrigation  and  agricultural  pur- 
poses, with  a  decreed  right  as  of  date  prior 
to  July,  1800,  had  diverted  and  sought  to 
divert  water  from  the  Cache  la  Poudre  river 
at  a  point  above  said  tailrace,  for  the  filling 
of  its  reservoir,  whenever  it  could  obtain  the 
same  from  the  river,  and  when  the  ap- 
propriation of  the  60  cubic  teet  of  water 
of  the  upper  mill  was  not  actually  in  use, 
and  thus  thereby  deprived,  as  is  said,  the 
lower  mill  of  the  use  of  the  water  for  pro- 
pelling its  machinery,  which  the  upper  mill 


made.  The  plaintiff,  though  junior  to  the 
milling  company  in  so  far  as  the  use  of  tliQ 
water  for  power  purposes  is  concerned,  is 
a  senior  appropriator  to  the  milling  com- 
pany as  to  the  water  which  tlie  former  ap- 
propriated after  it  left  the  mill  race.  That 
right  was  just  as  valid  as  was  the  prior 
right  of  the  milling  company  for  power 
purposes,  and  each  becomes  a  vested  right. 
.  .  .  The  water  company  could  not,  by 
purchase,  acquire  from  the  milling  com- 
pany any  superior  right  to  this  60  cubic 
leet  of  water  appropriated  by  the  plaintiff, 
for  the  milliner  company  had  no  prior  rights 
to  convey.  Why,  if  the  milling  company 
ceases  temporarily  or  permanently  to  use 
its  appropriation,  the  water  company  could 
or  should  obtain  a  right  which  it  could  not 
get  by  purchase,  is  difficult  to  perceive,  for 
one  may  not  abandon  a  right  in  favor  of 
another."  After  a  new  trial,  this  case  was 
reaffirmed  by  the  supreme  court  in  27  Colo. 
632,  62  Pac.  420. 

The  last  case  was  followed  by  Windsor 
Reservoir  &  Canal  Co.  v.  Lake  Supply 
Ditch  Co.  44  Colo.  214,  98  Pac.  720.  Al- 
though it  is  extremely  difficult  to  determine 
all  tne  facts  from  the  opinion,  it  was  evi- 
dently contended  that  the  reservoir  com- 
pany noted  in  the  earlier  case,  or  any  other 
person,  might  thereafter  make  an  appro- 
priation of  water  for  storage  purposes, 
through  ditches  taking  water  out  of  the 
river  below  the  tailrace,  and  thereby  acquire 
a  priority  over  reservoirs  for  which  appro- 
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priations  had  theretofore  been  made  by 
means  of  ditches  whose  point  of  intake  on 
the  river  was  above  the  head  gate  of  the 
mill  race,  where  such  earlier  appropriations 
above  the  mill  race  were  made  subject  only 
to  the  rights  of  the  milling  company  and 
those  of  the  reservoir  company  for  the^  bene- 
fit of  its  particular  reservoir,  in  contro- 
versy in  the  earlier  case.  The  court,  how- 
ever, after  saying  that  it  was  not  decided 
or  intended  to  be  decided  in  the  earlier  case, 
that  one  who  had,  subject  only  to  the  su- 
perior right  of  the  milling  company,  made 
an  appropriation  for  storage  purposes  from 
the  river  above  the  mill  race,  and  before 
any  below  the  point  of  its  discharge  had 
acquired  rights  to  the  return  waters,  was 
junior  to  the  latter  as  to  such  returned 
volume,  continued:  "When  we  said  there 
that  the  storage  company  might  not,  as 
against  the  reservoir  company,  for  its  reser- 
voir then  in  question,  take'  this  60  cubic 
feet  of  water,  this  was  not  equivalent  to 
saying  that  it  had  no  right  whatever  there- 
to. The  effect  of  the  holding  was  not  that 
as  to  such  volume  the  storage  company  had 
no  right  at  all,  and  never  could  acquire 
any,  but  that  until  the  reservoir  of  the 
reservoir  company  was  filled,  the  storase 
company  might  not  intercept  any  of  tne 
mill-race  flow.  Under  the  fundamental 
law  of  such  priorities,  if  the  storage  com- 
pany made  an  appropriation  from  the  river 
of  a  given  volume,  as  it  had,  though  it  was 
junior  tn  that  of  the   reservoir  company, 
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had  appropriated  long  prior  thereto,  and 
which  was  accustomed  to  flow  on  down,  aft- 
er being  used  by  the  upper  mill,  to  the 
lower,  or  Hoffman,  mill  race. 

The  answer  of  the  Windsor  Reservoir  & 
Canal  Company  alleges  that  it  had  made  an 
appropriation  of  water  for  filling  its  reser- 
voir as  of  date  July  8,  1890,  and  that  from 
and  after  that  date  it  had  diverted  water  for 
such  purpose  from  the  Cache  la  Poudre 
river,  whenever  the  same  could  be  obtained 
without  interfering  with  the  rights  and  use 
of  prior  appropriators,  including  the  first 
mill  appropriation;  that  the  reservoir  com- 
pany had  used,  at  times,  the  60  feet  of 
water  or  an  amount  equivalent  thereto,  for 
storage  purposes,  when  the  same,  for  any 
reason,  was  not  being  used  to  supply  the  old 
mill  appropriation;  that,  subject  to  the 
rights  of  the  latter,  and  the  use  of  water  by 
it  when  actually  required,  the  said  reservoir 
company  claimed  the  right  to  use  that  par- 
ticular w^ater,  or  any  water  found  flowing  in 
the  Cache  la  Poudre  river,  by  virtue  of  a 
prior  appropriation  thereto,  for  storage  in 
its  reservoir,  at  stated  intervals  of  time,  as 
against  any  right  acquired  by  the  Hoffman 
Milling  Company  under  its  appropriation. 

At  the  conclusion  of  the  trial,  the  court 
found  in  substance  that  the  Windsor  Reser- 
voir &  Canal  Company  had  made  an  appro- 
priation out  of  the  Cache  la  Poudre  river, 
-for  storage  purposes,  of  waste,  nonused  and 


winter  waters,  as  of  date  prior  to  July, 
1890;  that  the  Hoffman  Milling  Company 
had  an  appropriation,  for  the  purpose  of 
propelling  its  mill  machinery,  of  50  cubic 
feet,  as  of  date  April  1,  1894,  diverted  be- 
low the  return  point  to  the  river  from  the 
Hottel  mill  race;  and  that  the  date  of  ap- 
propriation of  the  Mason  &  Hottel  mill  race 
was  of  date  1868,  for  60  cubic  feet  of  water 
per  second  of  time,  also  for  power  purposes. 
Under  this  state  of  facts  the  court  held  in 
effect,  without  reference  to  the  prior  ap- 
propriation of  the  Windsor  Reservoir  & 
Canal  Company  for  storage  purposes,  that 
the  Hoffman  Milling  Company  was  entitled, 
to  the  extent  of  its  appropriation,  to  the 
undisturbed  and  constant  enjoyment  of 
water  from  the  Cache  la  Poudre  river  below 
the  tailrace  of  the  old  mill,  iA  the  same 
manner  as  if  the  old  mill  race  diverted  its 
60  feet  of  water  per  second  of  time  con- 
tinuously, and  discharged  the  same  back 
into  the  river.  That  the  new  mill  race 
should  be  held  to  be  first  appropriated  of 
the  particular  water  appropriated  and  used 
by  the  old  mill,  without  regard  to  claims 
of  intervening  appropriators  from  the  river, 
between  the  dates  of  1868  and  April  1, 
1894,  diverting  water  from  a  point  or 
points  above  the  tailrace  of  the  old  mill. 
The  court,  in  reaching  this  conclusion,  was 
constrained  to  do  so  in  obedience  to  what 
it  understood  to  have  been  decided  by  this 


for  its  particular  reservoir,  it  became  senior 
as  to  all  the  waters  of  the  river,  including 
the  60  feet,  irrespective  of  the  location  of 
its  head  gate  with  reference  to  tlie  mill 
race,  as  against  all  subsequent  appro- 
priators who  divert  water  from  the  same 
stream  for  storage  purposes,  whether  they 
take  it  out  above  or  below  the  mill  race. 

"This  part  of  the  decree  proceeded  upon 
the  theory  deduced  by  the  trial  court  from 
our  former  decision,  that  when  the  reservoir 
company  made  its  appropriation  by  divert- 
ing water  at  a  point  below  the  mill  race, 
60  ciibio  fpet  of  water  thereby  became  segre- 
gated from  the  river,  and  was  reserved 
for  all  time  to  appropriations  then  and 
thereafter  to  be  made  below  that  point, 
and  never  could  be  utilized  by  appropriators 
above  the  mill  race,  even  though  their  reser- 
voirs were  constructed  and  used  years  be- 
fore such  lower  ones  were  started.  Fairly 
considered,  as  it  should  be,  with  reference 
to  the  facts  of  the  particular  case,  we  do 
not  think  the  decision  susceptible  of  the 
construction  which  the  court  below,  and  ap- 
pellee here,  put  upon  it;  but  if  it  is,  it  is 
to  be  qualified  by  the  views  herein  ex- 
psiessed.** 

And  see  the  review  of  the  above  two  cases 
in  Windsor  Reservoib  &  Canal  Co.  v. 
Hoffman  Mill.  Co. 

The  holding  of  the  court  in  the  Hoffman 
Mill.  Co.  Case  was  reaflirmed  in  Windsor 
Reservoir  &  Canal  Co.  v.  Hoffman  Mill.  Co, 
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(Colo.)  109  Pac.  425,  which  was  an  action 
for  damages  between  the  same  parties,  and 
arising  out  of  the  same  facts. 

It  will  be  noted  that  in  the  Hoffman 
Mill.  Co.  Case  the  question  also  arose 
whether  the  proprietors  of  the  mill  could 
sell  the  use  of  the  water  to  an  upper  ap- 
propriator  as  against  the  rights  of  thit 
lower  appropriator.  It  would  seem  that  so 
far  as  the  facts  of  this  case  are  concerned 
that  question  can  be  of  very  little  im- 
portance, since  if  the  upper  appropriator  is 
entitled  to  use  the  water  immediately  upon 
the  mill  ceasing  to  use  it,  conceding  that 
they  cannot  sell  it,  they  can  at  least  do 
indirectly  what  they  are  not  permitted  to 
do  directly.  That  question  would  therefore 
seem  to  arise  properly  only  in  cases  where 
the  upper  appropriator  was  junior  in  time 
to  the  lower  appropriator.  For  another 
case  on  this  question,  see  Cache  La  Poudre 
Reservoir  Co.  v.  Water  Supply  &  Storage 
Co.  supra. 

The  question  of  periodical  appropriation 
of  water  is  discussed  in  a  note  in  46  L.R.A. 
175. 

For  cases  on  right  to  store  appropriated 
water,  see  note  to  Seven  Lakes  Reservoir 
Co.  V.  New  Loveland  &  G.  Irrig.  &  Land 
Co.  17  L.R.A.(N.S.)    329. 

Appropriation  of  waste  water  not  in 
channel,  see  note  to  Burkart  v.  Meiberg,  6 
L.R.A.(N.S.)  1104,  G.  V. 
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court  in  the  so-called  Mill  Race  Case,  wliere- 
in  the  Cache  La  Poudre  Reservoir  Company 
was  appellant,  and  the  Water  Supply  & 
Storage  Company  et  al.  were  appellees,  re- 
ported for  the  first  time  in  25  Colo.,  at  page 
161,  46  L.R.A.  175,  71  Am.  St.  Rep.  131,  53 
Pac.  331,  and  again  in  27  Colo.,  at  page  532, 
62  Pac.  420.  In  its  opinion,  at  the  trial 
of  this  case,  the  court  below,  among  other 
things,  predicating  its  remarks  upon  its 
construction  of  what  was  determined  by 
this  court  in  those  decisions,  had  this  to 
say:  "The  Windsor  Reservoir  Company, 
with  its  head  gate  above  the  Hottel  dis- 
charge, cannot  ask  to  have  this  water  dis- 
tributed to  it  on  its  original  reservoir 
priority,  to  the  prejudice  or  injury  of  the 
Hoffman  priority  and  the  appropriation 
of  this  particular  water.  As  against  such 
appropriators  of  the  Hottel  mill  appropria- 
tion below  the  mill  discharge,  no  appropri- 
ator  with  head  gate  on  the  stream  above 
can  ask  to  have  this  water  diverted  in  order 
of  their  original  priority;  on  the  contrary, 
the  appropriators  of  this  water  below  the 
Hottel  mill  race  discharge  may  ask  to  have 
it  diverted  in  order  of  their  priority,  as 
against  those  having  earlier  original  priori- 
ties on  the  stream  above  the  point  of  the 
mill  discharge." 

We  waive  a  consideration  of  all  other 
error  assignments,  and  dispose  of  the  case 
upon  the  fundamental  point  involved,  it 
being  the  one  upon  which  the  trial  court 
bases  its  decision.  The  judgment  and  de- 
cree here  is  founded  solely  upon  the  inter- 
pretation, by  the  court  below,  of  the  opin- 
ions in  the  Cache  La  Poudre  Reservoir  Co. 
V.  Water  Supply  &  Storage  Co.,  supra,  to  the 
effect,  as  above  indicated,  that  the  60  cubic 
feet  of  water  appropriated  by  the  Mason  & 
Hottel  mill  race  was  a  segregation  thereof 
from  the  general  waters  of  the  stream, 
which  must  thereafter  be  allowed,  whether 
used  or  not,  or  whether  needed  for  use,  by 
the  Mason  &  Hottel  mill  race,  to  go  down 
the  river,  subject  to  reappropriation  only 
by  those  taking  water  from  the  stream 
at  a  point  below  the  tail  of  the  old  mill 
race.  That  is,  that  this  water  was  not  sub- 
ject, and  could  not  be  subject,  to  ap- 
propriation by  those  diverting  water  from  a 
point  above  the  old  mill  tailrace.  No  such 
holding  was  ever  intended  by  this  court,  and 
no  such  thing  was  in  fact  held  or  decided  in 
the  opinions  above  referred  to. 

The  point  of  diversion  of  water  for  a  bene- 
ficial use  is  a  mere  incident,  and  is  in  no 
sense  a  controlling  factor  in  effecting  an  ap- 
propriation. This  is  just  as  true  of  the 
waters  involved  in  the  Mason  &  Hottel  mill 
race  appropriation  as  it  is  generally  of  the 
waters  of  a  natural  stream.  Whenever  the 
waters  constituting  this  particular  ap- 
30  L.R.A.(N.S.) 


propriation  were  not  in  use,  or  were  not 
needed  for  use,  by  the  milling  company,  and 
were  by  it  left  in  the  stream,  they  were  as 
subject    to    appropriation    and    use    during 
such  times,   at  any  point  upon  the  river, 
either  above  or  below  the  tail  of  the  old  miU 
race,  as  were  any  of  the  other  unused  or 
unappropriated  waters  of  the  stream,  and 
the  one  first  in  time  to  actually  take  and 
apply  this  water  to  a    beneficial    purpoiie, 
when  not  being  used  by  the  milling  com- 
pany, is  the  first  in  right,  whether  such  an 
one  has   his   point  of  diversion  above   the 
tail  of  the  old  mill  race  or  below  it.     An 
analysis  of  those  opinions  will  disclose  that 
they  announce  no  other  or  different  doctrine 
than  the  foregoing.    The  vital  and  essential 
proposition  there  involved  and  decided,  in- 
deed the  only  one  necessary  to  be,  and  the 
only  one  in  fact,  determined,  a  proposition 
fundamental  in  this  case,  is  that  the  prior 
appropriator  of   water  to   a  beneficial  use 
is  first  in  right.    While  it  may  be  true  that 
certain   expressions   made   use   of   in   those 
opinions,  when  standing  alone,    give    some 
color  of  support  to  the  contention  that  a 
modification  of  this  principle  has  been  an- 
nounced,  still   wlien   these   expressions   are 
taken  and  considered  in  connection  with  the 
peculiar   facts   of  that  particular   case,    as 
they  must  be,  and  with  the  opinions  them- 
selves  as   a   whole,   it   is   clear   that   there 
was   no   intention  to   modify,   and  that   in 
fact  there  has  been  no  modification  of,  this 
cardinal  principle.     If  anything  outside  of 
the  opinions  themselves  is  needed  to  estab- 
lish and  show  the  fact  that  the  construction 
here  given  to  those  opinions  is  correct,  such 
helpful  support  is  abundantly  found  in  the 
opinion  of  this  court  in  Windsor  Reservoir 
&  Canal  Co.  v.  Lake  Supply  Ditch  Co.  44 
Colo.  214,  98  Pac.  729,  where  they  received 
a  construction  precisely  in  conformity  with 
the  views  here  expressed,  and  exactly  con- 
trary to  the  construction  given  them  by  the 
trial  court  in  that  case,  which  construction 
of  the  trial  court  there  was  identical  with 
the  view  adopted  by  the  same  court  at  the 
trial  of  this  case.     That  interpretation,  on 
the  authority  of  the  case  last  above  referred 
to,   may  not  be   permitted  to  stand.     The 
opinion  of  this  court  last  above  referred  to 
is  decisive  of,  and  rules,  the  case  at  bar, 
and  requires  its  reversal. 

To  the  extent,  both  in  time  and  volume, 
to  which  the  Windsor  Reservoir  &  Canal 
Company  had,  by  diversion  and  application 
to  a  beneficial  use,  made  a  prior  appropria- 
tion of  the  00  cubic  feet  of  water  of  the  old 
mill  race  appropriation,  when  the  same 
was  not  in  use  and  was  not  needed  for  use 
thereunder,  before  the  Hoffman  Milling 
Company  made  its  appropriation,  the  form- 
er company  is  entitled,  as  against  the  latter 


1910. 


WINDSOR  KESERVOIR  &  C.  CO.  v.  HOFFMAN  MILLING  CO. 


619 


one,  to  continue  to  divert  and  use  the  same, 
as  theretofore  diverted  and  used.  The 
question  of  the  extent  of  this  right  is  pure- 
ly one  of  fact  to  he  determined  in  a  proper 
proceeding  for  that  purpose. 

Referring  brieHy  to  the  question  of  the 
right  of  the  owner  of  the  Mason  &  Hottel 
mill  race  appropriation,  which  is  discussed 
in  the  briefs,  to  sell  the  same  to  one  divert- 
ing it  above  the  tail  of  its  mill  race,  which 
question  is  only  incidentally  involved  here, 
as  we  view  the  matter,  the  court  having  de- 
cided the  controversy  upon  the  point  above 
discussed,  it  is  proper  to  say  that,  as 
against  a  vested  right  of  a  user  and  ap- 
propriator  of  this  particular  water,  below 
the  tailrace  of  the  old  mill  appropriation, 
the  owner  of  the  Mason  &  Hottel  mill  race 
right  cannot  in  any  wise  lawfully  dispose 
oi  that  right  to  another,  to  be  applied  to  a 
new  and  diiferent  use,  either  above  the  tail 
of  the  mill  race  or  at  any  other  point  on 
the  stream,  so  as  to  adversely  interfere  with 
or  injuriously  aflect  the  vested  right  of 
such  other  appropriator.  In  short,  the  rela- 
tive rights  to  the  use  of  this  particular 
water  depend  upon,  and  must  be  governed 
by,  the  doctrine  of  prior  beneficial  use  and 
appropriation  thereof,  both  as  to  the  volume 
of  use  and  length  of  time  for  which  use  has 
been  made  of  it,  all  parties  being  limited 
both  in  point  of  time  of  use  and  volume, 
by  the  facts  of  each  particular  case. 

The  judgment  and  decree  is  reversed,  and 
the  cause  remanded  to  the  court  below  for 
further  proceeding,  in  conformity  with  the 
views  here  expressed. 

Steele,  Ch.  J.,  and  White,  J.,  concur. 

Petition  for  rehearing  denied  June  6, 
1910. 


IOWA  SUPREMB  COURT. 

^  ALANSON  BAKER,  Appt., 

v. 

INCORPORATED  TOWN  OF  AKRON  et  al. 

(—  Iowa,  — ,  122  N.  W.  926.) 

Water  —  diversion  —  liability    of    mu- 
nicipality. 

1.  A  municipal  corporation  cannot,  in 
grading  and  guttering  streets,  carry  sur- 
face water  out  of  its  natural  watershed, 
and  cast  it  in  a  body  on  land  outside  its 
limits,  Mithout  liability  for  the  injury  there- 
by caused. 

2.  That  a  season  in  which  injury  is  done 

Same  —  unusual  moisture. 


usually  wet,  does  not  absolve  the  municipal- 
ity from  liability  for  the  injury. 

Joint  wrongdoers  -*-  liability  -—  inability 
to  determine  responsibility. 

3.  That  it  may  be  diflicult  to  determine 
what  portion  of  the  injury  to  land  by  sur- 
face water  was  due  to  the  act  of  a  mu- 
nicipality, and  what  to  another  cause,  does 
not  defeat  an  action  against  the  municipal- 
ity for  its  share  of  the  damage. 

(October  26,  1909.) 

Note.  —  Liability  of  municipal  corpora^ 
tion  for  changing  course  of  drainage^ 
to  injury  of  private  property. 

This  note  is  limited  strictly  to  thoatf  'rases 
passing  on  the  question  whether  a  mu- 
nicipal corporation  may,  by  the  grading  and 
guttering  of  streets,  or  otherwise,  carry 
surface  water  out  of  its  natural  watershed, 
or  gather  it  from  a  large  extent  of  terri- 
tory, and  cast  it  in  a  body  on  private  prop- 
erty. The  note  is  therefore  not  concerned 
with  the  question  whether  a  town  or  city 
is  liable  merely  because,  in  the  construction 
or  grading  of  a  street  or  highway,  surface 
water  is  incidentally  cast  to  a  greater  de- 
gree upon  adjoining  land. 

The  question  of  liability  of  a  municipal 
corporation  for  damming  back  surface  water 
by  grading  of  street  is  discussed  in  a  note 
to  Hume  v.  Des  Moines,  29  L.R.A.(N.S.) 
126. 

Since  the  question  here  presented  has 
heretofore  been  discussed  in  notes  to  John- 
son V.  White,  65  L.R.A.  256,  and  Roe  ▼. 
Howard  County,  6  L.R.A.(N.S.)  831,  the 
cases  gathered  here  are  only  those  supple- 
mentary thereto. 

As  will  be. observed  from  the  above  note, 
the  authorities  are  practically  uniform  in 
holding  that  a  municipal  corporation  has 
no  right  to  collect  surface  water,  and  carry 
it  out  of  its  natural  course,  and  cast  it  in 
a  body  on  adjoining  property,  or,  as  it  has 
been  expressed,  carry  it  to  the  vicinity  of 
an  owner's  premises  without  furnishing  a 
sufficient  outlet  therefor. 

Recent  cases  so  holding  are:  Valparaiso 
V.  Spaeth,  166  Ind.  14,  76  N.  E.  514,  8  A. 
k  E.  Ann.  Cas.  1021,  aflirming  in  this  re- 
spect 74  N.  E.  618;  Valparaiso  v.  Kyes,  30 
Ind.  App.  447,  66  N.  E.  175;  Lewis  v. 
Springfield,  142  Mo.  App.  84,  125  S.  W. 
824;  Sandy  v.  St.  Joseph,  142  Mo.  App. 
330,  126  S.  W.  989;  Kehoe  v.  Rutherford, 
74  N.  J.  L.  659,  122  Am.  St.  Rep.  411,  65 
Atl.  1047;  Houston  v.  Richardson  &  Soutli- 
erland,  42  Tex.  Civ.  App.  147,  94  S.  W.  454; 
McGarvey  v.  Strathroy,  10  Ont.  App.  Rep. 
631;  Derinzy  v.  Ottawa,  15  Ont.  App.  Rep. 
712;  Smith^.  Eldon  Twp.  9  Ont.  Week. 
Rep.  963. 

This  was  also  recognized  in  Cromer  v. 
Logansport,  38  Ind.  App.  661,  78  N.  E. 
1045;  Garrett  v.  Winterich,  44  Ind.  App. 
322,  87  N.  E.  161,  88  N.  E.  308. 


to  land  outside  the  limits  of  a  municipality,     ,  _. ,  _, 

by  surface  water  turned  by  it  out  of  its  j  To  the  same  effect  is  Miles  v.  Brooklyn, 
course,  and  cast  upon  such  land,  was  un-  I  98  App.  Div.  195,  90  N.  Y.  Supp.  702,  where, 
30  L.R.A.(N.S.) 
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APPEAIj  by  plaintiff  from  a  decree  of  the 
District  Court  for  Plymouth  County 
dismissing  the  petition  in  an  action  brought 
to  recover  damages  caused  by  the  alleged 
unlawful  flooding  of  plaintiff's  lands^  and 
to  restrain  further  flooding  thereof.  Re- 
versed. 

Statement  by  Deemer,  J.: 

Action  to  recover  damages  for  the  flooding 
of  plaintiff's  land  by  the  defendants  city 
and  the  railway  company,  and  for  an  injunc- 
tion to  restrain  the  continuance  of  the  nui- 
sance. The  case  was  tried  to  the  court  as 
in  equity,  and  at  the  conclusion  of  plaintiff's 
testimony,  the  trial  court  sustained  a  mo- 
tion directing  a  decree  for  the  railway  com- 
pany, from  which  no  appeal  has  been  taken. 
'The  case  proceeded  as  against  the  other  de- 


fendants,  resulting  in  a  decree  dismissing 
plaintiff's  petition,  and  he  appeals. 

Messrs.  McDuffie  &  Kecnan,  for  appel- 
lant: 

As  the  street  improvements  complained  of 
were  unlawfully  and  negligently  made  by 
defendants,  and  conveyed  water  over  a  por- 
tion of  plaintiff's  premises,  which,  without 
such  improvements,  would  never  have  flowed 
upon  his  land,  and  as  such  improvements 
cast  water  upon  plaintiff's  land  in  a  dif- 
ferent manner  and  in  greater  quantities 
than  would  naturally  have  flowed  upon  it, 
to  plaintiff's  damage  the  relief  prayed  in  the 
petition  should  have  been  granted. 

Livingston  v.  McDonald,  21  Iowa,  160,  89 
Am.  Dec.  563 ;  Vannest  v.  Fleming,  79  Iowa, 
641,  8  L.R.A.  277,  18  Am.  St.  Rep.  387,  44 


because  of  the  construction  of  a  catch-basin 
and  the  simultaneous  elevation  of  the  street 
grade,  adjoining  property  was  flooded  by 
collected  surface  water. 

In  McAdams  v.  McCook,  71  Neb.  789,  99 
N.  W.  656,  a  city  was  held  liable  where  it 
appeared  that,  because  of  its  failure  to  keep 
certain  drains  in  repair,  water  gathered 
from  a  large  part  of  the  city;  during  a 
severe  storm,  was  caused  to  flow  against  and 
injure  adjoining  property. 

In  Elser  v.  Gross  Point,  223  111.  230,  114 
Am.  St.  Rep.  326,  79  N.  E.  27,  it  was  held 
that  an  injunction  would  lie  to  prevent  a 
municipal  corporation  from  enlarging  a  cul- 
vert, the  effect  of  which  would  be  the  drain- 
ing of  a  swamp,  and  the  casting  of  the 
water  thereof  upon  land  through  which  it 
had  not  theretofore  flowed. 

In  Daley  v.  ■  Watertown,  192  Mass.  116, 
78  N.  E.  143,  a  municipal  corporation  was 
held  liable  for  a  nuisance,  where,  after  gain- 
ing permission  from  a  private  landowner  for 
the  digging  of  a  ditcn,  it  turned  surface 
water  through  it  into  a  shallow  pond,  caus- 
ing such  pond  to  overflow  and  flood  adjoin- 
ing property. 

So,  in  Fitzgerald  v.  Sharon,  143  Iowa, 
730,  121  N.  W.  523,  where  water  and  filth 
gathered  from  private  drains  was  caused  to 
overflow  adjoining  property,  the  municipal- 
ity was  held  liable  for  maintaining  a  nui- 
sance. In  this  case  it  appeared  that  the 
mayor  and  councilman  and  other  officers  of 
the  city  had  entered  upon  plaintiff's  prem- 
ises, and,  against  his  wishes  and  without 
legal  consent,  extended  the  drain  several 
feet.  The  court  took  occasion  to  say  that 
this  entry  was  a  particularly  lawless  and 
unwarranted  act,  which  could  not  be  justi- 
fied in  any  way,  and  which  created  liability 
somewhere. 

Although  a  city  must  provide  adequate 
means  for  the  escape  of  surface  water  which 
has  been  gathered  together,  and  brought  to 
a  place  where  it  would  not  otherwise  have 
flowed,  it  is  not  liable  for  the  failure  of 
ditches,  culverts,  and  outlets  to  carry  the 
waters  that  are  the  result  of  a  cloud-burst 
or  other  rain  storm  of  '^precedented  and 
30  L.R.A.(N.S.) 


extraordinary  character.  Valparaiso  T. 
Spaeth,  supra. 

And  where  a  park  was  improved  without 
negligence,  and  in  accordance  with  au 
adopted  plan,  and  surface  water  was  there- 
by caused  to  flow  onto  a  street  and  thence 
onto  adjoining  property,  the  city  is  not  lia- 
ble and  is  under  no  obligation  to  provide 
sewers  with  sufiicient  capacity  to  carry  off 
the  waters,  to  one  who  oecame  the  tenant 
of  such  property  after  the  improvement  was 
completed.  Schweriner  v.  Philadelphia,  35 
Pa.  Super.  Ct.  128. 

That  a  city  may,  by  construction  and 
grading  of  streets,  so  change  the  flow  of 
surface  water  as  to  bring  down  upon  a  lot 
owner  from  new  watersheds,  water  which 
would  not  otherwise  have  taken  that  course 
or  reached  his  lot,  was  recognized  in  Peck 
V.  Baraboo,  141  Wis.  48,  122  N.  W.  740. 
The  above  case  seemingly  recognizes  a  dis- 
tinction between  cases  such  as  itself  and 
those  where  surface  water  was  allowed  to 
escape  from  a  negligently  defective  sewer, 
after  the  municipal  corporation  had  takeQ 
water  into  the  sewer  and  assumed  the  car- 
rying of  it  to  the  place  of  discliarge. 

It  will  be  noted  that  in  Bakeb  v.  Akboit 
considerable  stress  was  laid  upon  the  fact 
that  the  property  upon  which  the  surface 
water  was  cast  was  outside  the  limits  of 
the  town.  No  other  recent  case  has  been 
found  which  has  attempted  to  make  this 
distinction.  It  may  be  observed  here  that, 
in  view  of  the  statement  above  made,  that 
the  cases — the  vast  majority  of  which  no 
doubt  concern  property  within  the  limits  of 
the  municipal  corporation — ^are  practically 
uniform  in  holding  that  a  city  cannot  cast 
surface  water  gathered  from  other  water- 
sheds on  private  property,  the  distinction 
in  most  jurisdictions  would  not  seem  to  be 
of  much  importance,  since,  if  city  property 
is  not  compelled  to  carry  such  a  burden, 
there  is  certainly  no  less  reason  for  hold- 
ing that  property  outside  the  limits  can- 
not be  compelled  to  receive  water  in  a  body 
which  the  municipal  corporation,  by  the 
grading  and  guttering  of  streets,  has  gath- 
ered from  other  sources.  G.  V. 
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N.  W.  906;  Dorr  v.  Simerson,  73  Iowa,  91, 
34  N.  W.  762;  Wharton  v.  Stevens,  84  Iowa, 
107,  16  L.R.A.  630,  36  Am.  St.  Rep.  296, 
60  N.  W.  562;  Collins  v.  Keokuk,  91  Iowa, 
293,  69  N.  W.  200;  Williamson  v.  Oleaon,  91 
Iowa,  290,  69  N.  W.  267 ;  Stinson  v.  Fishel, 
93  Iowa,  656,  61  N.  W.  1063;.  Cedar  Falls 
V.  Hansen,  104  Iowa,  189,  65  Am.  St.  Rep. 
439,  73  N.  W.  585;  Holmes  v.  Calhoun 
County,  97  Iowa,  360,  66  N.  W.  146;  Gen- 
eeer  v.  Healy,  124  Iowa,  310,  100  N.  W.  66; 
Schofield  V.  Cooper,  126  Iowa,  334,  102  N. 
W.  110;  Brown  v.  Armstrong,  127  Iowa, 
176,  102  N.  W.  1047;  Matteson  v.  Tucker, 
131  Iowa,  611,  107  N.  W.  600;  Jones  v. 
Stover,  131  Iowa,  119,  6  L.R.A.(N.S.)  154, 
108  N.  W.  112;  Hull  V.  Barker,  130  Iowa, 
190,   106  N.   W.   62U. 

It  was  the  duty  of  the  defendants  in  mak- 
ing its  street  improvement,  to  provide  wa- 
ter ways  sufficient  to  carry  away,  without 
damage  to  plaintiff,  the  water  tiiat  might 
reasonably  be  expected  to  come  upon  its 
streets. 

Damour  v.  Lyons  City,  46  Iowa,  276; 
Powers  v.  Council  Bluffs,  60  Iowa,  197. 

Messrs.  Zink  &  Roseberry  and  Sammls 
&  Bradley  for  appellees. 

Deemer,  J.,  delivered  the  opinion  of  the 
court : 

The  appellees  are  the  town  of  Akron 
and  its  mayor  and  city  council.  Plaintiff 
28  the  owner  of  a  large  tract  of  bottom  land 
lying  south  and  west  of  the  limits  of  the 
town,  and  he  claims  that  the  town  has  so 
graded  and  guttered  its  streets  as  to  col- 
lect and  discharge  the  surface  water  falling 
upon  the  lots  and  lands  within  its  limits 
onto  plaintiff's  lands,  in  a  manner  other 
and  different  from  the  way  in  which  it 
passed  off  prior  to  the  time  the  grading 
and  guttering  was  done,  to  his  great  dam- 
age. The  defendant  denies  that  it  has  col- 
lected or  is  discharging  the  surface  water 
from  its  natural  course ;  that,  in  any  event,  it 
had  the  right  to  grade  its  streets,  and  turn 
surface  water  from  its  natural  course;  that 
it  was  guilty  of  no  negligence  in  improv- 
ing}  guttering,  and  grading  its  streets;  that 
it  had  the  right  to  fight  surface  water, 
treating  it  as  a  common  enemy;  that  what- 
ever damage  plaintiff  has  suffered  was  due 
to  extraordinary  Hoods;  and  that  in  no 
event  is  the  town  liable,  for  the  reason  that 
it  w^as  given  full  power  to  grade  and  gutter 
its   streets. 

Plaintiff's  land  is  considerably  lower  than 
the  land  within  the  corporate  limits  of  the 
town,  and  must,  of  course,  near  its  proper 
servitude.  But  it  is  not  true,  as  counsel 
contend,  that  the  town  had  the  right  to 
collect  surface  water  originally  flowing  in 
another  direction,  and  to  discharge  the  same 
80  L.R.A.(N.S.) 


upon  plaintiff's  land,  or  in  such  a  manner 
as  that  it  caused  an  overflow  of  plaintiff's 
land,  to  his  damage.  Plaintiff's  property  is 
not  within  the  limits  of  the  town,  and  he 
was  not  amenable  to  the  order  and  direction 
of  the  city  council.  He  could  not  be  com- 
pelled to  bring  his  property  to  any  grade 
established  by  the  town  council.  In  so  far 
as  the  town  is  concerned,  he  had  the  same 
rights  against  it  as  if  it  were  a  natural 
person  who  was  interfering  with  his  rights 
and  privileges.  Collins  v.  Keokuk,  91  Iowa, 
293,  69  N.  W.  200.  Had  his  property  been 
within  the  town  limits,  a  different  question 
would  arise,  and  the  authorities  cited  for 
defendant  would  be  applicable.  In  its  rela- 
tions to  landowners  outside  the  town  limits, 
the  town^  had  no  greater  rights  than  any 
citizen  or  private  corporation.  In  grading 
and  guttering  its  streets,  it,  so  far  as  out- 
siders were  concerned,  acted  in  a  proprietary 
capacity,  and  not  as  an  instrumentality  of 
government,  and  nowhere  in  our  statutes 
is  it  given  the  right  to  collect  and  dis- 
charge surface  water  upon  an  adjoining 
property  in  a  manner  different  from  the 
way  in  which  nature  intended  or  provided. 
Noonan  v.  Albany,  79  N.  Y.  470,  36  Am. 
Rep.  640.  In  this  case  Andrews,  J.,  speak* 
ing  for  the  court,  said :  "A  municipal  corpo- 
ration has  no  greater  right  than  an  individ- 
ual to  collect  the  surface  water  from  its 
lands  or  streets  into  an  artificial  channel, 
and  discharge  it  upon  the  lands  of  another; 
nor  has  it  any  immunity  from  legal  re- 
sponsibility for  creating  or  maintaining 
nuisances.  Weet  ▼.  Brockport,  16  N.  Y. 
172,  note;  Byrnes  v.  Cohoes,  67  N.  Y.  204; 
Haskell  v.  New  Bedford,  108  Mass.  208; 
Atty.  Gen.  v.  Leeds,  L.  R.  5  Ch.  683."  See 
also  Eastman  v.  Meredith,  36  N.  H.  286,  72 
Am.  Dec.  302;  Maxmilian  v.  New  York,  62 
N.  Y.  160,  20  Am.  Rep.  468;  Oliver  v. 
Worcester,  102  Mass.  489,  3  Am.  Rep.  486; 
O'Brien  v.  St.  Paul,  25  Minn.  331,  33  Am. 
Rep.  470. 

Assuming,  then,  that  the  defendant  town 
occupies  no  different  relation  to  plaintiff 
than  if  it  had  been  a  private  corporation 
or  an  individual,  we  look  to  the, law  of  this 
state  with  reference  to  the  discbarge  and 
diversion  of  surface  waters.  We  have  adopt- 
ed what  is  known  as  the  civil-law  rule  in 
the  leading  case  of  Livingston  v.  McDonald, 
21  Iowa,  160,  89  Am.  Dec.  563.  The  sub- 
stance of  that  rule  is  that  the  owner  of  high- 
er land  has  no  right,  even  in  the  course  of 
the  use  and  improvement  of  his  property, 
to  collect  the  surface  water  upon  his  own 
lands  into  a  drain  or  ditch,  increased  in 
quantity  or  in  a  manner  different  from  the 
natural  flow  upon  the  lower  lands  of  an- 
other, to  the  injury  of  such  lands.  This 
case  has  been  followed  time  after  time,  and 
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was  reaffirmed  as  late  as  the  year  1906. 
See  Matteson  v.  Tucker,  131  Iowa,  511,  107 
N.  W.  600.  The  following  cases  also  an- 
nounce the  same  doctrine:  Hull  v.  Barker, 
130  Iowa,  190,  106  N.  W.  629 ;  Wharton  v. 
Stevens,  84  Iowa,  107,  15  L.R.A.  630,  36 
Am.  St.  Rep.  296,  50  N.  W.  662;  Brown  v. 
Armstrong,  127  Iowa,  175,  102  N.  W.  1047; 
Schofield  V.  Cooper,  126  Iowa,  334,  102  >J. 
W.  110;  Holmes  v.  Calhoun  County,  97 
Iowa,  360,  66  N.  W.  146;  Cedar  Falls  v. 
Hansen,  104  Iowa,  189,  65  Am.  St.  Rep. 
439,  73  N.  W.  585;  Collins  v.  Keokuk, 
supra.  Now  the  evidence  shows,  without 
substantial  dispute,  that  before  the  town 
graded  and  guttered  its  streets,  there  was 
a  natural  watershed  running  from  near  the 
southeast  corner  of  town  to  the  northwest 
corner;  that  the  water  east  and  south  of 
this  watershed  ran  though  a  depression  or 
"swale"  north  ariH  west  to  near  the  north- 
west corner  of  the  town,  where  it  emptied 
into  the  Big  Sioux  river  a  short  distance 
from  the  railway  track  of  the  defendant 
railway  company.  It  also  appears  without 
serious  dispute  that  when  the  defendant 
graded  and  guttered  its  streets,  it  cut 
through  this  watershed,  and  caused  water 
which  fell  upon  the  east  part  of  the  town, 
and  which  came  down  from  the  hills  to 
the  east,  which,  had  it  followed  its  natural 
course,  would  have  gone  north  and  west  in- 
to the  Big  ^oux  river,  to  flow  east  until 
it  struck  the  embankment  of  the  railway 
company  running  west  of  south,  whence  it 
ran  along,  and  in  places  over,  the  embank- 
ment, and  many  times  during  the  past  five 
years  flooded  plaintiff's  land,  to  his  dam- 
age. There  can  be  no  doubt  whatever  that 
defendant  caused  water  to  run  from  the 
east  along  what  are  known  as  Main,  Iowa, 
and  Sargent  streets,  westward  and  down 
onto  plaintiff's  land,  which  did  not  original- 
ly go  in  that  direction,  but  which  went  north 
and  west  and  into  the  Big  Sioux  river.  De- 
fendant's own  surveys,  blueprints,  and  pro- 
files establish  these  facts.  Some  of  the 
water  went  through  a  culvert  in  the  rail- 
way embankment,  known  as  No.  511,  down 
onto  plaintiff's  highland,  and  in  times  of 
high  water  it  ran  over  the  railway  em- 
bankment and  upon  plaintiff's  land.  There 
is  testimony  to  the  effect  that  this  in- 
creased the  flow  of  water,  and  that  this 
increased  flow  damaged  plaintiff's  lands 
and  crops  for  several  consecutive  seasons. 
Appellees  contend,  however,  that,  as  they 
were  not  negligent  in  improving  the  streets, 
no  recovery  can  be  had.  As  the  action  is  not 
bottomed  upon  negligence,  this  contention 
is  without  merit. 
30  L.R.A.(N.S.} 


They  also  insist  that  the  damage  was  dae 
to  cloud-bursts  and  extraordinary  floods. 
No  doubt  part  of  it  was,  but  there  was  testi- 
mony that  damages  were  suffered  from  ordi- 
nary rainfall.  They  also  say  that  during 
the  past  five  years  the  seasons  have  been 
unusually  wet;  but  this,  of  course,  consti- 
tutes no  defense.  Again,  it  is  said  that 
there  is  no  testimony  of  any  appreciable  in- 
crease in  the  flow  of  water;  but  this  too  is 
not  sustained  by  the  record. 

Again,  it  is  asserted  that  there  is  no  shomr- 
ing  as  to  how  much  of  plaintiff's  damage 
was  due  to  the  diversion  of  the  surface  wa- 
ter by  defendant,  and  how  much  to  the  over- 
flow of  a  ditch  on  the  south  siae  of  the 
town.  It  is  true,  perhaps,  that  the  testi- 
mony as  to  this  point  is  not  definite,  but, 
as  it  appears  without  serious  conflict  that 
the  gutters  and  ditches  increased  the  flow 
on  plaintiff's  land,  defendant  is  responsible 
for  its  share  of  that  increase,  and  the  dif- 
ficulty in  arriving  at  its  exact  proportion 
of  the  damage  is  no  reason  for  defeating 
plaintiff's  action.  Defendant  is  responsible 
for  the  damage  it  did,  no  matter  what  other 
causes  contributed  to  the  result. 

The  main  proposition  relied  upon  by  ap- 
pellee, however,  is  one  of  law,  and  that  is, 
as  applied  to  this  case,  the  ordinary  rules 
as  to  surface  water  do  not  obtain.  We  have 
seen  that  this  is  a  misapprehension,  and 
that  the  case  is  governed  by  these  general 
rules.  The  cases  cited  by  appelle  from  this 
state  all  have  reference  to  the  rights  of  land 
or  lot  owners  within  the  limits  of  the  mu- 
nicipal corporation.  As  to  them,  we  have 
said  in  one  or  two  cases  the  ordinary  rules 
as  to  surface  water  do  not  apply.  It  will  be 
found,  returning  to  these  cases,  that  the 
reasons  given  for  these  holdings  were  bot- 
tomed upon  tlie  fact  that  the  property  own- 
er had  certain  duties  to  perform,  because  ot 
the  location  of  his  property  within  the  city 
or  town  limits. 

As  appellees'  main  premise  is  fallacious, 
the  conclusion  is  manifestiv  unsound. 

We  shall  not  undertake  on  the  appeal  to 
fix  the  amount  of  plaintiff's  damage.  The 
case  was  not  tried  with  any  great  degree 
of  care  on  this  issue,  for  the  evident  reason 
that  defendants  were  proceeding  on  the  the- 
ory of  nonliability.  For  this  reason,  we 
shall  remand  the  case  for  a  retrial  upon 
the  issues  as  to  the  amount  of  damages  to 
which  plaintiff  is  entitled,  and  for  further 
proceedings  not  inconsistent  with  thii»  opin- 
ion. 

Reversed  and  remanded. 

Petition  for  rehearing  denied* 
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OF  APPEALS,  FOURTH  CIRCUIT. 

NATHAN   B.   FRANK,   Bankrupt.,    Appt., 

V. 

MICHIGAN  PAPER  COMPANY  et  al. 

(103  C.  C.  A.  268,  179  Fed.  776.) 

Bankruptcy  —  false   representation   of 
partner  —  effect. 

A  false  represntation  by  one  member  of  a 
partnership  for  the  purpose  of  securing 
credit,  of  which  the  copartner  is  ignorant, 
will  not  prevent  the  latter  from  securing  a 
discharge  upon  his  individual  petition  there- 
for, under  the  statute  requiring  the  grant- 
ing of  the  discharge  unless  applicant  ob- 
tained property  on  credit  from  any  person 
upon  a  materially  false  statement  made  for 
that  purpose,  although  it  may  prevent  the 


discharge  from  operating  as  a  release  from 
liability  for  the  credit  so  falsely  obtained, 
under  the  section  of  the  statute  providing 
that  the  discharge  shall  release  the  bank- 
rupt from  all  debts  except  such  as  are  lia- 
bilities for  obtaining  property  by  false  rep- 
resentations. 

(July  12,  1910.) 

APPEAL  by  Nathan  B.  Frank,  bank- 
rupt, from  an  order  of  the  District 
Court  of  the  United  States  for  the  District 
of  Maryland  denying  his  application  for 
discharge  on  objections  by  the  Michigan 
Paper  Company  et  al.    Reversed. 

Statement  by  Keller,  District  Judge: 
On  the  21st  day  of  May,  1908,  the  firm 
of  McDonald  &;  Frank,  at  the  time  composed 


Note. -^  Right  of  hatikrupt  to  discharge 
as  affected  by  act  of  partner  or 
agent, 

A  note  on  this  question  -was  appended  to 
Hardio  v.  SwofTord  Bros.  Dry  Goods  Co. 
20  L.R.A.(N.S.)  785,  and  only  the  addi- 
tional cases  found  will  be  herein  considered. 

This  question  is  governed  by  §  14b  of  the 
bankruptcy  act,  which  provides,  among 
other  things,  that  the  court  may  grant  an 
application  for  discharge  in  bankruptcy  un- 
less the  applicant  has  (2),  with  intent  to 
conceal  his  financial  condition,  destroyed, 
concealed,  or  failed  to  keep  books  of  ac- 
count or  records  from  which  such  condi- 
tion might  be  ascertained;  or  (3)  obtained 
money  or  property  on  credit  upon  a  ma- 
terially false  statement  in  writing  made 
by  him  for  the  purpose  of  obtaining  credit; 
or  (4)  transferred,  removed,  destroyed,  or 
concealed,  or  permitted  to  be  removed,  etc., 
any  of  his  property,  with  intent  to  hinder, 
delay,  or  defraud  his  creditors.  It  will  be 
noticed  that  intent  is  expressly  made  the 
criterion  in  clause  2. 

A  partner  whose  application  for  a  dis- 
charge in  bankruptcy  is  contested  under 
this  clause  has  the  burden  of  establishing 
his  innocence,  where  it  is  shown  that  the 
firm  books  were  improperly  kept,  with  the 
intent,  upon  the  part  of  his  copartner,  to 
conceal  the  firm's  financial  conditon.  Re 
Schachter,  170  Fed.  683,  22  Am.  Bankr.  Rep. 
389  (D.  C.  S.  D.  N.  Y.)  ;  Re  Currie,  23 
Am.  Bankr.  Rep.  539  (Referee  E.  D.  Mich.). 

In  Gilpin  v.  Merchants'  Nat.  Bank,  20 
L.R.A.(N.S.)  1023,  91  C.  C.  A.  445,  165 
Fed.  607,  it  was  held  that  a  statement  by 
the  bookkeeper  of  the  applicant  for  dis- 
charge, prepared  from  books  not  fully 
posted,  which  was  believed  to  be  approxi- 
mately true,  but  which  proved  to  be  un- 
true, would  not  prevent  a  discharge.  This 
followed- from  the  view  taken  by  the  court 
that  a  false  statement  which  prevented  a 
discharge  must  be  intentionally  or  know- 
ingly untrue.  (Upon  that  point,  see  opin- 
ion in  this  case,  and  note  thereto,  in  20 
L.R.A.(N.S.)  1023.) 
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Adopting  the  same  view,  the  court,  in 
Firestone  v.  Harvev,  98  C.  C.  A.  420,  174 
Fed.  574,  23  Am.  Bankr.  Rep.  468  (sixth 
circuit),  held  that  the  wilfulness  necessary 
to  prevent  a  discharge  of  the  bankrupt  un- 
der §  14b  (3)  was  not  shown  by  proof  that, 
in  pursuance  of  a  custom  or  arrangement 
between  the  bankrupt,  a  private  banker,  and 
another  bank  whereby  one  would  draw  a 
draft  in  favor  of  the  other  for  the  amount 
of  their  daily  balance,  the  assistant  cashier 
of  the  bankrupt  drew  drafts  after  the  lat- 
ter's  insolvency,  and  with  knowledge  that 
the  drawee  was  not  in  funds,  where  it  ap- 
peared that  those  particular  drafts  were 
drawn  without  the  bankrupt's  knowledge  or 
consent,  although  it  also  appeared  that  the 
bankrupt  had  previously  drawn  drafts  for 
the  payment  of  daily  balances  due  from 
him,  at  times  when  the  drawees  were  not  in 
funds,  but  that  they  had  always  been  met. 

See  also  W.  S.  Peck  Co.  v.  Lowenbein, 
101  C.  C.  A.  498,  178  Fed.  178,  24  Am. 
Bankr.  Rep.  138  (fourth  circuit),  which  is 
sufficiently  set  out  in  Frank  v.  Michigan 
Paper  Co. 

Clause  4  expressly  makes  intent  an  ele- 
ment. Under  this  clause  it  has  been  held 
that  where  a  partner  has  so  concealed  assets 
that  he  is  not  entitled  to  a  discharge  in 
bankruptcy,  his  act  will  not  alone  operate 
to  disentitle  his  copartner  to  a  discnarge, 
even  though  the  latter  may  remain  civilly 
liable  for  the  consequences  wrought  by  the 
fraud.  Re  Schachter,  170  Fed.  683,  22  Am. 
Bankr.  Rep.  389  (D.  C.  S.  D.  N.  Y.  ). 

Whether  fraud  in  preventing  the  collec- 
tion of  a  claim  excepts  it  from  a  discharge 
in  bankruptcy  is  considered  in  Jenkins  v. 
Pilcher,  28  L.R.A.(N.S.)  423,  and  the  note 
thereto  appended. 

See  the  note  to  American  Steel  k  Wire 
Co.  V.  Coover,  post,  — ,  on  the  effect  of  ad- 
judication of  bankruptcy  of  member  of  firm 
on  rights  of  creditors  of  firm,  against  firm 
property;  and  see  the  references  therein  to 
other  notes  involving  partners  and  partner- 
ships in  bankruptcy.  T..  A.  W. 
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of  Walter  A.  McDonald  and  Nathan  B. 
Frank,  was  adjudicated  an  involuntary 
bankrupt.  Subsequently,  on  the  25th  day 
of  November,  1908,  said  Nathan  B.  Frank 
filed  his  individual  voluntary  petition  in 
bankruptcy,  and  on  the  same  day  was  ad- 
judicated a  bankrupt.  On  January  2,  1909, 
he  filed  his  petition  praying  for  a  discharge, 
and  on  January  18,  1909,  the  Michigan 
Paper  Company  and  the  Kalamazoo  Paper 
Company,  two  corporation  creditors  of  the 
firm  of  McDonald  &  Frank,  filed  their 
separate  specifications  of  objection  to  the 
discharge  of  the  bankrupt,  Nathan  B.  Frank, 
setting  forth  that  on  September  30,  1907, 
the  bankrupt  firm  of  McDonald  k  Frank 
(then  McDonald.  Frank  &  McDowell), 
through  McDonald,  one  of  its  members, 
wrote  unto  Elmer  H.  Haas,  of  New  York, 
selling  agent  of  both  of  said  creditors,  a 
letter  in  which  said  firm  set  forth  that  their 
capital  amounted  to  the  sum  of  $5,000, 
whereas  said  firm  did  not  have  the  sum  of 
$5,000  as  their  capital,  but  only  had  in 
their  business  about  $2,500,  as  capital,  and 
that  the  said  creditors,  upon  said  statement, 
"sold  unto  said  firm  of  McDonald  &  Frank., 
of  which  said  Nathan  B.  Frank  was  a  mem- 
ber, large  quantities  of  paper  on  credit, 
and  that  the  said  bankrupt  firm,  as  afore- 
said, have  obtained  the  said  property  on 
credit  upon  a  false  statement  in  writing." 
To  these  specifications  the  bankrupt  inter- 
posed his  demurrer,  and,  the  same  being 
overruled,  filed  his  answer,  identical  in  form 
to  the  several  specifications  of  objection 
filed  by  the  corporate  creditors.  Upon 
the  hearing  before  the  district  court,  no 
evidence  was  introduced,  but,  in  lieu  there- 
of, the  following  agreed  statement  of  facts 
was  presented  to  the  court: 

"It  is  hereby  agreed  by  Edward  M.  Ham- 
mond, attorney  for  the  Kalamazoo  Paper 
Company  and  the  Michigan  Paper  Company, 
and  E.  Allan  Sauerwein,  Jr.,  attorney  for 
the  bankrupt,  that  the  matters  and  facts 
upon  which  the  specifications  of  the  said 
paper  companies,  against  the  discharge  in 
bankruptcy  of  the  said  bankrupt,  shall  be 
heard,  are  as  follows: 

That  Walter  McDonald  and  Robert  Mc- 
Dowell were  engaged  in  the  paper  jobbing 
business  prior  to  the  month  of  April,  1907, 
and  during  said  month  the  bankrupt,  Na- 
than B.  Frank,  was  invited  to  and  did  be- 
come a  partner,  the  firm  name  then  being 
changed  to  McDonald,  Frank,  &  McDowell; 
that  McDonald  invested  two  hundred  and 
fifty  dollars  ($250)  in  casli,  and  gave  his 
note  for  a  thousand;  McDowell  invested 
two  hundred  and  fifty  dollars  ($250)  in 
cash,  and  gave  his  note  for  a  thousand: 
and  Frank  invested  twenty-five  hundred 
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dollars  ($2,500)  in  cash,— all  of  which  con- 
stituted the  capital  of  the  firm;  that  on  the 
20th  day  of  September,  1907,  the  said  Mc- 
Donald wrote  to  one  Elmer  H.  Haas,  &t 
New  York,  the  selling  agent  of  the  said 
paper  companies,  the  following  letter: 

We  have  your  favor  of  the  19th,  and 
thank  you  for  the  same.  In  regard  to  our 
responsibility,  would  say  that  our  capital 
amounts  to  $5,000;  as  you  know  we  are  all 
young  men,  doing  all  our  own  work  to- 
gether, with  small  expenses  so  far  as  ware- 
house is  concerned.  We  have  dealt  with 
mills  only  whom  writer  knows  very  well, 
1  and  no  one  has  refused  to  give  us  a  good 
line  of  credit.  For  instance,  we  have  been 
buying  right  along  from  P.  H.  Glatfelter  in 
the  way  of  book  paper.  We  have  discounted 
every  month,  and  now  owe  them  about 
$2,000.  We  would  rather  you  not  to  write 
Glatfelter,  however,  because  we  don't  want 
him  to  know  whom  else  we  are  buying 
book  paper  from,  but  we  would  refer  you  to 
N.  Frank  &  Sons,  No.  1402  Mullikin  St., 
and  Hubbs  &  Corning  Company,  both  of 
Baltimore,  and  the  Lee  Paper  Company  of 
Vicksburg,  Michigan.  We  have  bought  some 
little  from  Kalamazoo,  you  know,  whom 
we  have  paid  promptly.  We  also  inclose 
herewith  some  letters  which  speak  for  them- 
selves. 

Now,  while  our  capital  is  small,  as  stated 
above,  our  expenses  are  small,  and  we  are 
going  along  carefully,  not  overstepping  the 
mark.  Of  course,  there  may  be  times  when 
we  will  have  to  ask  some  of  our  mills  for 
a  little  time,  but  thus  far  we  have  been 
able  to  discount.  Would  further  state  that 
we  are  not  selling  anybody  but  those  who 
discount  and  pay  their  bills  promptly.  We 
are  getting  a  very  good  percentage  of  the 
business  in  Baltimore,  and  some  little  out 
of  town  business.  Altogether,  we  feel  very 
much  encouraged,  and  confidently  believe 
that  your  mill  will  make  no  mistake  in 
placing  their  paper  with  us.  Kindly  re- 
turn the  inclosed  letters,  and  let  us  hear 
from  you  by  an  early  mail.  Thanking  you 
for  past  favors,  we  are. 
Yours   truly, 

McDonald,  Frank,  &  McDowell, 

By  McDonald. 

That  said  letter  was  written  by  the  said 
McDonald  for  the  purpose  of  opening  an 
account  with  the  said  paper  companies,  and 
that  the  firm  did  thereafter,  by  virtue  of 
said  letter,  obtain  goods  from  them  to  the 
amount  of  $ ,  upon  which  credit  pay- 
ments of  $ were  made;  that  the  said 

McDonald  had  been  engaged  for  some  time 
in  the  paper  business,  and  attended  to  the 
active  management  of  the  same  for  the  firm 
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and  particularly  to  the  purchasing  of  stock ; 
that  the  said  McDowell  was  the  bookkeeper 
for  the  said  firm,  and  that  the  said  Frank, 
who,  at  the  time  of  the  formation  of  the 
said  partnership,  was  not  twenty-one  years 
of  age,  had  no  knowledge  of  the  business, 
and,  during  the  existence  of  the  partner- 
ship, he  attended  solely  and  only  to  the 
selling  of  goods;  that  said  Frank,  during 
the  existence  of  the  partnership,  undertook 
to  buy  out  said  McDowell's  interest  for 
^250,  but,  because  he  could  not  get  his  note 
discounted  at  his  bank,  he  gave  his  note  to 
the  firm,  who  indorsed  it,  and  it  was  then 
discounted  to  Mr.  Frank's  father.  The 
firm  then  assumed  the  purchase  of  the  inter- 
est. After  bankruptcy  Mr.  Frank's  father 
paid    the    note;    that    said    Frank    became 

twenty-one  years  of  age  on  the day 

of ;  that  the  said  Frank  knew  noth- 
ing whatever  of  the  writing  of  the  said  letter 
at  the  time  it  was  written,  nor  at  any  time 
thereafter,  until  the  firm  was  thrown  into 
involuntary  bankruptcy;  that  he  did  not 
know  at  any  time  prior  to  said  bankruptcy 
of  any  statements  whatsoever  having  been 
made  to  the  said  paper  companies  for  the 
purpose  of  inducing  a  line  of  credit;  nor 
did  he  know  what  was  the  inducing  cause 
of  the  extension  of  credit  by  the  said  paper 
companies;  nor  did  he  ever  wittingly  derive 
any  benefit  from  any  credit  so  wrongfully 
obtained. 

Edward  M.  Hammond, 
Atty.  for  Michigan  Paper  Company 
and  Kalamazoo  Paper  Company. 

E.   Allan  Sauerwein,  Jr., 

Attorney  for  Bankrupt. 

Argued  before  Goff  and  Pritchard,  Circuit 
Judges,  and  Keller,  District  Judge. 

Mr.  E.  Allan  Sauerwein,  Jr.,  for  ap- 
pellant : 

The  discharge  of  the  bankrupt  should  not 
be  refused  because  the  partner  of  the  bank- 
rupt, without  his  prior  knowledge  or  his 
subsequent  ratification,  obtained  from  the 
firm  a  line  of  credit  upon  materially  false 
statements. 

Remington,  Bankr.  §§  2467,  2562,  2563, 
2567;  Re  Dresser,  13  Am.  Bankr.  Rep.  620; 
Neal  V.  Clark  (Neal  v.  Scruggs)  95  U.  S. 
704,  24  L.  ed.  586;  Botts  v.  Hammond,  3 
Am.  Bankr.  Rep.  775. 

The  right  to  a  discharge  is  distinct  from 
the  efi'ects  of  the  discharge. 

Re  McCarty,  7  Am.  Bankr.  Rep.  40;  Re 
Marshall  Paper  Co.  4  Am.  Bankr.  Rep.  468. 

Mr.  Edward  M.  Hammond,  for  appel- 
lees : 

Where,  in  the  regular  course  of  a  part- 
nership business,  one  partner  makes  a  ma- 
terially false  statement  in  writing,  upon  the 
faith  of  which  property  is  obtained  upon 
credit,  the  fraud  thus  committed  may  be 
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interposed  as  a  bar  to  the  discharge  of  a 
partner  who  did  not  participate  in  the 
wrongful  act,  and  had  no  knowledge  thereof. 
Re  Hardie,  16  Am.  Bankr.  Rep.  313,  143 
Fed.  607;  Loveland,  Bankr.  3d  ed.  809,  § 
280a;  Re  Goodhile,  130  Fed.  782,  12  Am. 
Bankr.  Rep.  380. 

Keller,  District  Judge,  delivered  the 
opinion  of  the  court : 

Section  14b  of  the  bankruptcy  act  (act 
July  1,  1898,  chap.  541,  30  Stat,  at  L.  550, 
U.  S.  Comp.  Stat.  1901,  p.  3427),  as  amend- 
ed in  1903  (act  Feb.  5,  1903,  chap.  487,  §  4, 
32  Stat,  at  L.  797,  U.  S.  Comp.  Stat.  Supp. 
1909,  p.  1310),  provides  that  upon  the 
bankrupt's  application  for  a  discharge,  the 
judge  shall  "investigate  the  merits  of  the 
application,  and  discharge  the  applicant  un- 
less he  has  .  .  .  (3)  obtained  property 
on  credit  from  any  person  upon  a  material- 
ly false  statement  in  writing  made  to  such 
person  for  the  purpose  of  obtaining  such 
property  on  credit.     .    .     ." 

Section  17,  as  amended  in  3903,  provides 
that  a  discharge  in  bankruptcy  ''shall  re- 
lease a  bankrupt  from  all  his  provable  debts 
except  such  as  .  .  .  (2)  are  liabilities 
for  obtaining  property  by  false  pretenses  or 
false  representations.     .     .     ." 

The  only  question  to  be  decided  here  is 
whether  the  action  of  McDonald  in  malting 
the  statement  of  September  30,  1907,  can 
be  successfully  urged  to  prevent  the  grant- 
ing of  a  discharge  to  Frank,  upon  proceed- 
ings growing  out  of  his  individual  volun- 
tary petition  in  bankruptcy.  In  this  con- 
nection it  becomes  important  to  distinguish 
between  the  right  to  a  discharge  and  the 
eflfect  of  a  discharge  in  bankruptcy.  With 
regard  to  the  latter,  we  think  it  clear  from 
the  language  quoted  from  §  17  of  the  present 
bankruptcy  act,  as  amended  in  1903,  that 
a  false  representation  by  one  partner,  by 
means  of  which  property  was  obtained  by 
the  partnership,  will  in  law  be  imputed  to 
the  other  partners,  to  the  extent  of  holding 
them  civilly  liable  for  the  debt,  and  their 
discharge  in  bankruptcy  will  not  discharge 
their  liability  as  to  such  debt.  Strang  v. 
Bradner,  114  U.  S.  555,  29  L.  ed.  248,  5 
Sup.  Ct.  Rep.  1038;  Schroeder  v.  Frey,  60 
Hun,  58,  14  N.  Y.  Supp.  71 ;  Collier,  Bankr. 
6th  ed.  p.  225.  As  applied  to  partnership 
debts,  these  questions  ought  to  be  considered 
in  connection  with  the  fact  that  under  the 
present  bankruptcy  act  a  partnership  is  a 
"legal  entity;"  consequently  a  materially 
false  statement  made  in  writing  by  one  of 
the  partners  (without  the  knowledge  of  the 
others),  for  the  purpose  of  obtaining  credit 
on  behalf  of  the  partnership,  and  by  means 
of  which  such  credit  is  obtained,  is  (1)  thf 
act  of  the  individual  partner  making  it, 
40 
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and  (2)  the  act  of  the  legal  entity  called 
the  "partnership,"  and  hence  both  the  part- 
ner making  such  statement  and  the  legal 
entity  called  the  "partnership"  are  charge- 
able with  having  done  one  of  the  acts,  the 
doing  of  which  will,  upon  objection  being 
properly  made,  prevent  the  granting  of  a 
discharge,  under  §  14b,  bankruptcy  act 
1898,  as  amended  in  1903;  and  it  follows 
that  any  "party  in  interest"  can  success- 
fully oppose  the  discharge  of  the  acting 
partner  and  of  the  partnership. 

Under  the  existing  statute  the  question 
of  what  will  bar  a  discharge  has  now  been 
passed  upon  by  at  least  three  difTeront  cir- 
cuit courts  of  appeals,  and  all  of  these  de- 
cisions are  in  substantial  harmony  in  hold- 
ing that  the  bar  to  a  discharge  by  reason 
of  a  false  statement  in  writing  is  confined 
to  such  person  or  persons  as  actually  made 
such  statement  with  the  intention  to  de- 
ceive, and  to  the  partnership  entity  of 
which  such  person  was  a  member. 

In  Hardie  v.  SwalTord  Bros.  Dry  Goods  Co. 
20  L.R.A.(N.S.)  785,  91  C.  C.  A.  426,  165 
Fed.  688,  the  circuit  court  of  appeals  for 
the  fifth  circuit  (Shelby,  circuit  judge,  dis- 
senting), reversing  the  district  court  for 
the  western  district  of  Texas  (143  Fed. 
607),  in  a  case  in  every  way  similar  to  the 
one  at  bar,  held  that  a  materially  false 
statement  in  writing  made  by  a  partner  in 
the  ordinary  course  of  business  of  the  part- 
nership, for  the  purpose  of  obtaining  goods 
on  credit,  and  by  means  of  which  they  were 
80  obtained  by  the  firm,  is  not  ground  for  re- 
fusing a  discharge  in  bankruptcy,  under 
bankruptcy  act  July  1,  1898,  chap.  541, 
§  14b,  c.  3,  30  Stat,  at  L.  550,  U.  S.  Comp. 
Stat.  1901,  p.  3427,  as  amended  by  tict 
Feb.  6,  1903,  chap.  487,  32  Stat,  at  L.  797, 
U.  S.  Comp.  Stat.  Supp.  1907,  p.  1026,  to 
another  partner  who  did  not  participate  in 
the  wrongful  act,  and  had  no  knowledge 
of  it. 

In  W.  S.  Peck  Co.  v.  Lowenbein,  decided 
Februai-y  21,  1910,  by  this  court  (101  C. 
C.  A.  498,  178  Fed.  178),  it  appeared  that 
on  September  14,  1907,  Lowenbein,  a  mem- 
ber of  the  firm  of  Owens  &  Lowenbein,  ad- 
dressed a  letter  to  W.  S.  Peck  &  Company, 
Baltimore,  Maryland,  which  letter  con- 
tained a  statement  of  the  financial  condition 
of  the  firm  of  Owens  &  Lowenbein;  that 
said  statement  was  based  almost  entirely 
upon  information  derived  by  Lowenbein 
from  Owens  in  the  preparation  of  it;  that 
matters  in  the  statement  other  than  those 
furnished  by  Owens  were  not  misleading,  be- 
ing, in  the  main,  true.  The  court  affirmed 
the  judgment  of  the  court  below,  refusing 
a  discharge  to  Owens,  and  granting  that 
to  Lowenbein,  saying:  "It  is  the  evident 
purpose  of  the  bankruptcy  ^act  to  protect 
.30  L.R.A.(N.S.) 


|;hat  unfortunate  class  of  debtors  who  are 
unable  to  pay  their  debts,  by  giving  them 
a  discharge,  thus  affording  them  an  oppor- 
tunity to  engage  in  business  again,  while, 
on  the  other  hand,  it  is  manifestly  intended 
to  deny  a  discharge  to  those  whose  conduct 
has  been  such  as  to  show  that  they  ob- 
tained credit  by  false  statements  calculated 
and  intended  to  deceive  and  thereby  defraud 
their  creditors.  Construing  the  act  with 
these  ends  in  view,  it  would  be  manifestly 
unjust  to  deny  a  discharge  to  a  debtor, 
when  it  appears,  as  it  does  in  this  instance, 
that  the  statement  which  he  made  was  not 
actuated  by  any  fraudulent  purpose.  This 
finding  of  fact  has  been  approved  by  the 
learned  judge  who  heard  the  case  below, 
and  is  within  itself  conclusive  in  so  far  as 
the  question  involved  in  this  controversy 
is   concerned." 

In  Gilpin  v.  Merchants'  Nat.  Bank,  20 
L.R.A.(N.S.)  1023,  91  C.  C.  A.  445,  165 
Fed.  607,  the  bankrupt,  upon  the  request 
of  a  bank  from  which  he  had  asked  an 
accommodation,  for  a  financial  statement, 
signed  a  statement  form  in  blank,  and  deliv- 
ered the  same  to  his  bookkeeper,  request- 
ing him  to  make  an  exact  statement  of 
his  condition,  for  the  bank,  to  which  the 
bookkeeper  replied  that  he  could  not  (the 
posting  of  his  books  being  in  arrear),  but 
that  he  would  make  an  approximate  state- 
ment and  send  it  to  the  bank.  The  state- 
ment was  made  by  the  bookkeeper,  marked 
"approximate,"  and  sent  to  the  bank,  and 
upon  the  faith  of  this  statement  the  bank 
extended  credit.  The  referee  found  that, 
althoun^h  the  falsitv  of  the  statement  sent 
to  the  bank  was  proved,  the  fact  that  the 
bankrupt  knew  it  to  be  false,  or  did  not 
know  it  to  be  true,  was  not  proved,  and  said 
in  his  report:  "There  is  no  evidence  to 
support  the  contention  that  the  bankrupt 
knew  or  had  any  reason  to  believe  that  the 
statement  sent  to  the  bank  by  the  book- 
keeper was  false,  or  that  the  bankrupt  in- 
tended in  any  way  to  deceive  the  bank." 

Upon  these  facts  the  circuit  court  of  ap- 
peals for  the  third  circuit,  in  an  opinion 
by  Gray,  circuit  judge,  held  that  the  word 
"false,"  as  used  in  §  14b  of  the  bankruptcy 
act,  as  amended  by  act  February  5,  1903, 
which  makes  it  a  ground  for  denying  a  dis- 
charge to  a  bankrupt  that  he  has  obtained 
property  on  credit  from  any  person  upon 
a  materially  false  statement  in  writing  made 
to  such  person  for  the  purpose  of  obtaining 
such  property  on  credit,  means  more  than 
merely  erroneous  or  untrue,  being  used  in 
its  primary  legal  sense  as  importing  an  in- 
tention to  deceive,  and  such  a  statement, 
in  order  to  constitute  a  bar  to  a  discharge. 
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must  have  been  knowingly  and  intentionally 
untrue. 

It  must  be  manifest  that  the  intent  to 
deceive  can  never  be  imputed  to  one  who 
not  only  takes  no  part  in  making  the  writ- 
ten statement,  but,  as  in  the  case  at  bar, 
knows  nothing  ol  it.  We  believe  that  the 
view  taken  by  the  circuit  court  of  appeals 
for  the  third  circuit,  of  the  meaning  of 
the  word  "falae,"  as  used  in  this  section,  is 
the  correct  one,  and  the  decision  above 
referred  to  is  in  entire  harmony  with  the 
Lowenbein   Case   decided  by  this  court. 

Taking  the  view  that  the  right  to  a  dis- 
charge is  determined  by  the  good  faith  of 
the  bankrupt,  and  that  the  effect  of  such 
discharge  is  to  be  determined  in  accord- 
ance with  a  proper  recognition  of  his  civil 
liability  for  the  acts  of  partners  and  other 
agents,  we  come  to  the  conclusion  that  the 
court  below  erred  in  refusing  to  grant  a  dis- 
charge  to   the   bankrupt. 

Tlie  order  of  the  District  Court  for  the 
District  of  Maryland,  made  and  entered  on 
the  22d  day  of  January,  1910,  sustaining  the 
specifications  of  objection  to  the  dis- 
charge of  the  appellant,  and  refusing  to 
grant  him  a  discharge,  is  therefore  reversed, 
with  costs,  and  the  cause  is  remanded  to  the 
District  Court  for  further  proceedings  here- 
in not  inconsistent  with  this  opinion. 
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FRANK  PEN  AS,  by   Guardian  ad  Litem, 

Appt., 
v. 

CHICAGO,    MILWAUKEE,    &    ST.    PAUL 
RAILWAY  COMPANY  et  al.,  Respts. 

(—  Minn.  — ,  127  N.  W.  926.) 

Master  —  liability  for  tort  of  servant  — 
history. 

1.  In  its  early  history,  the  law  as  to  the 
liability  of  the  master  to  third  persons  for 
the  tort  of  his  servant  passed  from  holding 
the  master  absolutely  liable,  to  holding  him 
liable  in  case  of  particular  command  only. 
Later  the  liability  was  enlarged,  and  deter- 
mined by  general  authority,  express  or  im- 
plied, and  was  subsequently  extended  so  as 
to  result  in  the  rule  that  the  master  is  re- 
sponsible for  the  tort  of  his  servant,  done 
in  the  scope  of  his  authority,  with  the  view 
to  the  furtherance  of  the  master's  business, 
and  not  for  a  purpose  personal  to  himself, 
whether  committed  negligently  or  wilfully, 
and  in  excess  of  his  authority,  or  contrary 
to  his  express  instructions. '"  The  English 
courts  now  recognize  a  still  larger  respon- 
sibility in  cases  where  tlie  wrong  complained 
of  was  not  within  the  scope  of  the  servant's 
authority,  but  was  done  in  the  course  of 

Headnotes  by  Jaggard,  J. 
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employment.  The  American  ouses  have  cor- 
respondingly extended  the  master's  liability, 
and  have  considered  it,  not  only  from  the 
master's  point  of  view,  but  also  from  that 
of  the  person  injured,  and  have  placed  em- 
phasis, not  so  much  on  authority,  real  or 
apparent,  as  upon  the  violation  by  the 
servant  of  the  duty  owed  by  the  master  to 
the  person  complaining. 

Same  «  when  liability  attaches. 

2.  Liability  may  attach  to  the  master  un- 
der one  or  more  of  two  different  classes  of 
circumstances;  namely,  first,  by  virtue  of 
personal  commission,  singular  or  joint,  or 
by  consent  before  or  after  the  wrong;  and, 
second,  by  virtue  of  relationship  subsisting 
between  the  master  and  the  person  injured, 
or  because  of  creation,  ownership,  custody, 
or  control  of  instrumentalities  intrinsically 
or  potentially  dangerous,  or  where  the  mas- 
ter's conduct,  his  implements  and  premises 
and  facilities  for  doing '  business,  or  the 
course  of  his  business  generally,  or  of  deal- 
ing with  the  party  complaining,  have  a 
natural  tendency  to  create,  or  to  determine 
thft  extent  of,  damages  involved;  or  by  es- 
toppel. 

Many  reasons,  often  divorced  from  the  re- 
sulting standard,  concur  in  imposing  lia- 
bility on  the  master. 

Same  — basis  of  liability. 

3.  The  master's  responsibility  in  the  first 
class  of  cases  rests  on  personal  culpability 
through  participation  or  authority,  includ- 
ing ratification.  In  the  second  class  of  cases 
it  is  largely  independent  of  personal  fault, 
and  rests  essentially  on  reasons  of  public 
policy,  the  principal  ones  of  which  are  here 
referred  to. 

Same  —  authority  -*-  kinds. 

4.  The  equivocation  and  uncertainty  of 
the  terminology  of  the  subject  is  necessarily 
a  prolific  source  of  inconsistency  in  decision. 
"Authority"  is  used  in  the  sense  of  ( 1 )  real 
or  actual  authority,  express  or  naturally 
implied;  (2)  fictitious  or  imputed  author- 
ity, or  which  (3)  apparent  authority  is  real- 
ly one  variety.  "Scope  of  authority"  and 
"course  of  employment,"  and  their  con- 
geners, are  often  used  indiscriminately  and 
interchangeably,  and  sometimes  as  repre- 
senting, respectively,  the  more  restricted 
and    the   more    enlarged,    and   usually    the 

Note. —  As  to  liability  of  master  for 
malicious  act  of  servant  when  master  owes 
special  duty  to  party  injured,  see  note  to 
Daniel  v.  Petersburg  R.  Co.  4  L.R.A.(N.S.) 
485. 

As  to  liability  of  master  for  tort  com- 
mitted by  servant  in  course  of  his  employ- 
ment, and  with  a  view  to  the  furtherance  of 
his  master's  business,  but  contrary  to  the 
master's  express  instructions,  see  note  to 
Barrett  v.  Minneapolis,  St.  P.  &  S.  Ste. 
M.  R.  Co.  18  L.R.A.(N.S.)   416. 

As  to  other  aspects  of  the  general  sub- 
ject of  liability  of  a  master  to  third  per- 
sons for  the  torts  of  the  servant,  see  Index 
to  Notes,  under  topic,  "Master  and  Serv- 
ant." 
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most  enlarged,  criterion  of  liability  of  the 
master. 

Same  —  liability  for  tort  of  servant  — 
damages  —  necessity  for. 

5.  The  master's  liability  is  conditioned 
on  proof  of  damage  consequent  on  the  wrong 
committed  by  one  who  at  the  time  is  a  serv- 
ant of  the  master,  and  under  such  circum- 
stances that  liability  is  attached  to  the 
master  under  the  criterion  prevailing  in 
the  jurisdiction  and  appropriate  to  the  cir- 
cumstances involved. 

Same  —  tests  of  liability. 

6.  Lability  may  attach  under  the  test  of 
authority,  the  test  of  motive  and  benefit, 
or  the  test  of  duty  violated.  No  one  rule  of 
liability  is  the  sole  or  invariable  standard. 
Different  specific  torts,  or  the  same  tort 
committed  under  different  circumstances, 
may  involve  the  application  of  different 
principles. 

Railroad  « trespasser  on  train  «  injury 
—  liability. 

7.  Plaintiff's  minor,  who  was  really,  but 
not  apparently,  a  trespasser,  claimed  to 
have  been  thrown  from  a  moving  traiiT  by 
defendant's  brakeman  and  injured.  It  is 
held  that  defendant's  liability  was  for  the 
jury,  under  proper  instructions  from  the 
court. 

(September  9,  1910.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Ramsey  County 
in  defendants'  favor  in  an  action  brought  to 
recover  damages  for  personal  injuries  for 
which  defendants  were  alleged  to  be  re- 
sponsible.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Thomas  C.  Daggett,  with  Mr.  D. 
J.  Keefe,  for  appellant. 

Messrs.  F.  W.  Root  and  Nelson  J. 
Wilcox,  for  respondents: 

The  tort,  although  done  in  the  course  of 
the  brakeman 's  employment,  with  a  view  to 
the  furtherance  of  the  master's  business, 
and  not  for  a  purpose  personal  to  himself, 
was  not  within  the  scope  of  his  actual  au- 
thority, express  or  implied,  and  therefore 
the  railway  company  is  not  liable. 

Brevig  v.  Chicago,  St.  P.  M.  &  O.  R.  Co. 
64  Minn.  174,  66  N.  W.  401;  2  Elliott,  Rail 
roads,  §  1255;  Barrett  v.  Minneapolis,  St. 
P.  &  S.  Ste.  M.  R.  Co.  106  Minn.  57,  18 
L.R.A.(N.S.)  416,  130  Am.  St.  Rep.  585, 
117  N.  W.  1047;  Larson  v.  Fidelity  Mut. 
Life  Asso.  71  Minn.  106,  73  N.  W.  711; 
Crandall  v.  Boutell,  05  Minn.  116,  103  N. 
W.  890,  6  A.  &  E.  Ann.  Cas.  122;  Merrill 
V.  Coates,  101  Minn.  46,  111  N.  W.  836; 
Ellegard  v.  Ackland,  43  Minn.  352,  45  N. 
W.  716;  Slater  v.  Advance  Thresher  Co.  97 
Minn.  305,  5  L.R.A.(N.S.)  598,  107  N.  W. 
133;  Soderlund  v.  Chicago,  M.  &  St.  P. 
R.  Co.  102  Minn.  242,  13  L.R.A.(N.S.) 
1193,  113  N.  W.  449;  Illinois  C.  R.  Co.  v. 
:}()  L.R,A.(N.S.) 


Martin,  33  Ky.  L.  Rep.  666,  110  S.  W. 
815;  Wakefield  v.  Boston  Coal  Co.  197  Mass. 
527,  83  N.  E.  1116;  Bassi  v.  Orth,  58  Misc. 
372,  109  N.  Y.  Supp.  88;  Waaler  v.  Great 
Northern  R.  Co.  (S.  D.)  18  L.R,A.(N.S.) 
297,  117  N.  W.  140,  18  S.  D.  420,  70  L.R-A. 
733,  112  Am.  St.  Rep.  794,  100  N.  W.  1097; 
Barmore  v.  Vicksburg,  S.  &  P.  R.  Co.  85 
Miss.  426,  70  L.R.A.  629,  38  So.  210,  3  A. 
k  E.  Ann.  Cas.  594;  Foster  v.  Essex  Bank, 
17  Mass.  479,  9  Am.  Dec.  168. 

Jaggard,    J.,    delivered    the    opinion    of 

the  court: 

For  present  purposes  it  will  be  assumetl 
that  plaintiff  and  appellant's  minor  was 
really,  though  not  apparently,  a  trespasser 
on  defendant's  passenger  train.  Plain tifTs 
contention  was  that  a  brakeman  struck  or 
pushed  him  from  one  of  its  cars  while  in 
rapid  motion,  so  that  he  fell  to  the  ground 
in  such  a  way  as  to  have  his  right  arm 
and  part  of  his  left  hand  severed.  The  jury 
found  for  defendants.  Tliis  appeal  was  tak- 
en from  the  order  of  the  trial  court  denying 
plaintiff's  motion  for  a  new  trial. 

I.  Tliis  case  involves  a  constantly  recur- 
ring confusion  in  the  law  as  to  when  a  mas- 
ter is  liable  to  third  persons  for  the  tort 
of  his  servant.  That  confusion  is  perhaps 
greater  than  in  any  other  corresponding 
branch  of  our  jurisprudence.  The  multipli- 
cation of  authorities  has  not  tended  to  clar- 
ify, but  to  obscure,  the  subject.  Usually  a 
decision  on  the  subject  consists  of  an  im- 
perfect collation  of  the  more  or  less  nearly 
related  cases,  without  consideration  of  op- 
posed opinions,  and  without  inquiry  into 
the  status  of  the  rule  in  history  or  in  reason. 
One  which  contains  even  a  bird's-eye  view 
of  the  principles  involved  is  a  rarissima 
avis.  It  has,  indeed,  become  practically 
impossible  to  review  all  the  decisions  on 
the  subject  generally,  and  difiicult  even  to 
refer  to  the  opposed  authorities  on  a  par- 
ticular point  in  issue. 

The  rules  themselves  originated  from  the 
law  of  master  and  servant  and  the  law  of 
principal  and  agent  indiscriminately,  at  a 
time  when  torts  as  a  general  subject  was 
practically  unknown.  In  consequence  their 
development  has  been  largely,  but  not  entire- 
ly, independent  of  many  other  necessarily 
related  subjects.  That  evolution,  however, 
has  been  in  many  respects  radical.  It  is 
often  Ignored,  and  more  often  confused. 
Overruled  cases  and  cases  overruling  them 
are  constantly  cited  by  eminent  judges  and 
writers  as  authoritv  and  reason  for  the 
overruled  proposition  itself,  and  almost  as 
often  for  an  inconsistent  principle  which  has 
been  repudiated  times  without  number.  In 
almost  every  state  of  the  Union  three  or 
four  stages  of  evolution  may  be  found  irre* 
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concilably  confounded.  Current  judicial  lan- 
guage is  a  tessellation  of  the  terminology 
of  each  of  those  stages. 

It  is  impossible  within  the  necessary  lim< 
its  of  this  opinion  to  formulate  all  pertinent 
considerations,  or  to  discuss  or  even  refer 
to  any  considerable  portion  of  the  authori- 
ties. At  various  times  practically  all  the 
relevant  decisions  and  discussions  have  been 
examined.  It  is  feasible  here  to  attempt 
to  state  only  a  small  part  of  the  results  of 
that  examination  applicable  to  the  facta 
here  in  issue. 

II.  This  confusion  has  arisen  primarily 
from  failure  to  apprehend  the  historical  de- 
velopment of  the  subject.  It  is  elementary 
that  the  law  as  to  when  the  master  is  liable 
to  third  persons  for  the  tort  of  his  servant 
has  passed  through  many  stages  of  develop- 
ment. These  may  conveniently  be  thus 
stated : 

(1)  The  earliest  theory  recognized  the  ab- 
solute liability  of  the  master.  This  survived 
in  few  cases  only,  as  where  the  master  is 
held  to  have  insured  safety. 

(2)  It  then  came  to  be  recognized  that  the 
master  was  liable  only  in  cases  where  he  had 
given  a  particular  command  to  his  servant 
to  commit  the  wrong  complained  of.  This 
period  is  treated  as  beginning  about  the  time 
of  Edward  I.,  1300. 

(3)  During  Lord  Holt's  time  (about 
1700)  the  rule  was  widened,  so  as  to  impose 
liability  on  the  master  for  his  servant's  con- 
duct in  pursuance  of  general  authority, 
express  or  implied.  Blackstone  recognized 
this  as  the  criterion.  His  teaching,  correct 
at  the  time,  but  inconsistent  with  the  sub- 
sequent trend  of  decisions,  has  been  fol- 
lowed, and  is  constantly  to-day  regarded  as 
the  law  by  both  commentators  and  courts. 

(4)  In  Lord  Kenyon's  time  (1800  et 
circa),  the  master's  responsibility  was  great- 
ly enlarged,  so  as  to  give  to  implied  author- 
ity a  wide  meaning,  including  cases  within 
the  "sweep"  or  "apparent  scope"  of  author- 
ity, in  order  to  embrace  cases  of  authority, 
express  or  implied,  and  also  cases  of  mis- 
taken and  excessive  execution  of  authority. 
The  master  was  held  responsible,  even  if 
he  had  specifically  forbidden  the  servant's 
conduct,  and  the  servant  had  acted  wilfully 
and  maliciously.  The  essential  criterion 
became  whether  the  conduct  was  in  further- 
ance of  his  employment  and  for  the  benefit 
of  the  master.  (The  superiority  of  Ameri- 
can scholarship  on  this  subject  will  be  dem- 
onstrated by  a  comparison  of  Mr.  Wig- 
more's  invaluable  article  in  7  Harvard  L. 
Rev.  383  et  seq.,  with  the  English  review 
of  this  history  in  Macdonell,  Mast.  &  S. 
263.  The  transition  in  thought  between 
the  third  and  fourth  stages  of  develop- 
ment is  well  illustrated  by  contrasting  the 
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familiar  and  leading  cases  of  M'Manus  v. 
Crickett  [1800J  1  East,  106,  and  Limpus 
v.  London  General  Omnibus  Co.  [1862]  1 
Hurlst.  &  C.  529,  17  Eng.  Rul.  Cas.  258. 

This  rule  has  been  subject  to  much  criti- 
cism. It  has  been  repudiated  as  a  universal 
or  invariable  rule  by  practically  all -of  the 
American  courts.  The  English  judges,  ab- 
sorbed in  the  contemplation  of  the  law  of 
master  and  servant  and  of  principal  and 
agent,  appear  to  have  been  oblivious  to  the 
relation  between  the  master  and  the  person 
injured,  necessarily  involved,  and  to  other 
considerations  which  in  other  but  similar 
cases  are  judicially  recognized  as  control- 
ling in  analogous  situations.  In  particular 
they  have  overlooked  the  increasing  stress 
the  progress  their  own  law  has  placed  upon 
responsibility  for  the  violation  of  duties 
recognized  by  law.  Thus  there  are  duties  to 
third  persons  so  far  nondelegable  as  render 
the  employer  liable  in  damages  for  their 
breach,  although  the  immediate  cause  of 
the  harm  complained  of  is  an  independent 
contractor,  as  in  nuisance  cases  (and  see 
Williams,  J.,  in  Pickard  v.  Smith,  10  C.  B. 
N.  S.  480;  Penny  v.  Wimbledon  Urban 
Dist.  [1899]  2  Q.  B.  72;  Winslow  v.  Com- 
mercial Bldg.  Co.  [Iowa]  28  L.R.A.(N.S.) 
603,  124  N.  W.  321),  or  a  stranger  (Illidge 
v.  Goodwin,  6  Car.  &  P.  190,  et  sim,).  Un- 
der analogous  facts,  not  distinguishable  on 
principle,  the  master  has  been  exonerated 
from  responsibility  for  the  tort  of  his  serv- 
ant. On  the  same  principle,  a  total  strang- 
er to  a  contract  may  recover  damages  in 
tort  from  the  manufacturer  or  contractor 
who  has  been  guilty  of  negligence  in  con- 
nection with  the  delivery  of  potentially  dan- 
gerous instrumentalities  to  his  servant. 
Parry  v.  Smith,  L.  R.  4  C.  P.  Div.  327. 
And  see  later  cases  collected  and  discussed 
in  O'Brien  v.  American  Bridge  Co.  110 
Minn.  364,  —  L.R.A.(N.S.)  --,  125  N. 
W.  1012.  The  basis  of  the  liability  is  a 
breach  of  duty.  Clerk  &  L.  Torts,  Can.  ed. 
p.  405.  So,  also,  a  master  owes  his  servant 
duties  which  are  nondelegable,  on  proof  of 
the  breach  of  which  by  another  servant  the 
master  is  liable,  irrespective  of  the  motive 
of  the  servant.  Apart  from  its  inconsisten- 
cy with  these  and  other  lines  of  authorities, 
tlie  English  criterion  fails  in  reason  be- 
cause it  primarily  rests  on  the  state  of 
mind  of  the  servant.  This  is  often  in  fact 
a  remote,  accidental,  and  collateral  circum- 
stance. 1  Thomp.  Neg.  2d  ed.  553,  564. 
The  test  is  artificial  and  metaphysical.  The 
saving  grace  of  a  sense  of  humor  is  o1)- 
viously  wanting.  See  e.  g.,  Beven  on  Neg- 
ligence, preface,  and  Macdonell,  Mast.  &  S. 
242. 

It  is  usual,  but  not  accurate,  to  regard 
the  progress  *«f  the  English  law  as  having 
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stopped  at  this  point.  Exactly  what  is 
the  present  English  criterion  is  not  clear, 
but  (Mr.  Beven  to  the  contrary)  it  inclines 
to  follow  the  reasoning  of  American  courts, 
and  to  extend  further  protection  to  third 
persons.  The  difficulties  in  the  situation 
have  led  the  English  courts  to  yield  to  "tiic 
modern  tendency  to  extend  the  master's  re- 
sponsibility to  acts  naturally  flowing  from 
the  employment  thereof,  not  within  its 
scope."  Ruddiman  v.  Smith  (1889)  GO  L. 
T,  N.  S.  708  (where  the  servant  negligent- 
ly allowed  water  taps  in  a  lavatory  to  run, 
plaintiff  was  damaged  by  the  overflow,  and 
the  master  was  held  liable.  Cf.  Stevens  v. 
Woodward  (1881)  L.  R.  6  Q.  B.  Div.  318, 
where,  under  similar  circumstances,  the 
master  was  held  not  liable.  The  servant 
there  was  forbidden  to  use  the  lavatory. 
However,  "the  law  is  not  so  futile  as  to  al- 
low a  master,  by  giving  secret  instructions 
to  his  servant,  to  discharge  himself  from 
liability."  Willes,  J.,  in  Limpus  v.  London 
General  Omnibus  Co.  supra.  In  Dyer  v. 
Munday  [1895]  1  Q.  B.  742,  master  was 
held  liable  for  the  unauthorized  wrong  of 
his  servant  in  executing  a  warrant.  In 
Richards  v.  West  Middlesex  Waterworks  Co. 
(1885)  L.  R.  16  Q.  B.  Div.  660,  under  simi- 
lar circumstances,  the  master  was  exoner- 
ated.   And  see  Engelhart  v.  Farrant  [1897] 

1  y.  B.  240,  and  McDpwall  v.  Great  Western 
R.  Co.  [1903]  2  K.  B.  331.)  In  Citizens' 
Life  Assur.  Co.  v.  Brown  [1904]  A.  C.  423, 
the  court  said:  "He  [the  servant]  had  no 
actual  authority,  express  or  implied,  to 
write  libels,  nor  to  do  anything  legally 
wrong;  but  it  is  not  necessary  that  he 
should  have  had  any  such  authority  in  order 
to  render  the  company  liable  for  his  acts. 
The  law  upon  this  subject  cannot  be  bet- 
ter expressed  than  it  was  by  the  acting 
chief  justice  in  this  case.  He  said:  'Al- 
though the  particular  act  which  gives  the 
cause  of  action  may  not  be  authorized,  still, 
if  the  act  is  done  in  the  course  of  employ- 
ment which  is  authorized,  then  the  master 
is  liable  for  the  act  of  his  servant.*"  (Cf. 
Palmeri  v.  Manhattan  R.  Co.  133  N.  Y. 
261,  10  L.R.A.  136,  28  Am.  St.  Rep.  632, 
30  N.  E.  1001.)  In  view  of  these  later  de- 
cisions, the  familiar  controversy  between 
Lord  Erskine,  who  recognized  the  larger 
liability  of  the,  master  (see  Sleath  v.  Wil- 
son, 9  Car.  &  P.  607,  approved  in  Phila- 
delphia &  R.  R.  Co.  v.  Derby,  14  How.  4G8, 
14  L.  ed.  502),  and  Lord  Cockburn,  who  re- 
stricted it  (see  Storey  v.  Ashton,  L.  R.  4 
Q.  B.  476,  but  cf.  Venables  v.  Smith,  L.  R. 

2  Q.  B.  Div.  279,  at  page  283),  has  a  sig- 
nificance which  is  principally  historical. 
Lord  Erskine's  ideas  appear  to  have  finally 
prevailed. 

(6)  In  America,  however,  the  subject  has 
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undergone  a  radical  change;  and  further, 
the  master's  responsibility  has  been  dis> 
tinctly  increased.  Mr.  Beven  has  pointed 
out,  in  connection  with  Craker  v.  Chicago 
&,  N.  W.  R.  Co.  36  Wis.  657,  17  Am.  Rep. 
504:  "Though  of  the  same  parentage  as 
ours,  American  law  has  in  late  years  been 
developing  along  divergent  lines,  and  ac- 
cepts principles  widely  applicable  that  are 
to  us  not  only  novel,  but  fundamentally  un- 
sound.' Conspicuously  the  liability  of  a 
master  to  third  persons  for  the  torts  of  his 
servants  has  been  materially  extended.  Bev- 
en, Neg.  p.  vii.  Especially  the  earlier 
English  cases,  reasoned  from  the  point  of 
view  of  the  master  only.  American  judges 
have  regarded  the  controversy  both  from  the 
point  of  view  of  the. master  and  of  the 
person  injured.  They  have  placed  emphasis, 
not  so  much  upon  the  authority  of  the 
master,  as  upon  the  duty  imposed  upon  him 
to  the  person  injured,  which  has  been  vio- 
lated by  the  servant.  The  term  •'sc::pe  of 
authority,"  and  especially  the  term  **c;jurse 
of  employment,"  and  their  conjieners,  have 
been  given  a  much  narrower  connotation 
and  wider  denotation  than  in  most  of  the 
English  cases  at  least.  In  many  groups 
of  cases,  the  master  is  held  liable,  although 
the  act  be  disapproved  of  or  clearly  forbid- 
den by  the  master  (Grier,  J.,  in  14  How. 
486,  14  L.  ed.  509;  Singer  Mf-  Co.  v. 
Rahn,  132  U.  S.  518,  33  L.  ed.  440,  10  Sup. 
Ct.  Rep.  175),  although  the  motive  of  the 
servant  was  malicious,  capricious,  and  not 
at  all  for  the  master's  benefit  or  purpose, 
and  even  where  the  servant  did  wrong  that 
he  might  embezzle  for  himself  or  merely 
injure  the  master's  business.  The  English 
criterion  is  the  formal  result  of  a  priori 
reasoning;  the  American  is  the  natural 
product  of  a  posteriori  reasoning. 

III.  The  confusion  has  been  in  part  due 
to  the  failure  to  distinguish  between  the 
different  ways  in  which  liability  for  tort 
may  attach.  The  person  sought  to  be 
charged  in  an  action  ex  delicto  may  be 
held  responsible  under  one  or  more  of  two 
different  classes  of  circumstances:  (1)  By 
virtue  of  personal  commission,  single  or 
joint,  or  by  consent  before  or  after  the 
wrong;  t.  e.,  by  command  or  ratification. 
(2)  By  virtue  of  relationship,  or  because 
of  the  creation,  ownership,  custody,  or  con- 
trol of  instrumentalities  intrinsically  or 
|)otentially  dangerous,  or  otherwise  capable 
of  doing  harm,  or  because  of  conduct  oper- 
ating as  estoppel.  In  the  nature  of  things 
the  elements  of  the  second  class  often  do 
not  appear  isolated.  They  usually  run  into 
each  other,  and  occur  blended  in  combina- 
tions in  which  they  are  more  or  less  dis- 
tinctly separable.  The  vital  distinction  is 
between  the  first  and  second  class  of  casea. 


1910. 


PENAS  V.  CHICAGO,  M.  &  8X.  P.  H.  CO. 


631 


See  Amidon,  J.,  in  Helms  v.  Northern  P. 
R.  Co.  (C,  C.)  120  Fed.  389-395;  Black- 
burn, J.,  in  Mercey  Docks  and  Harbour 
Board  v.  Gibbs,  11  H.  L.  Cas.  680,  715. 
A  -d  see  Macdonell,  Mast.  &  S.  chap.  24. 

In  the  first  class  of  cases,  liability  at- 
taches to  the  master's  personal  act,  as 
where  the  master  participates  in  the  wrong 
of  the  servant,  or  is  guilty  of  initial  wrong, 
as  in  selecting  or  retaining  an  improper 
servant,  or  an  insufficient  number  of  serv- 
ants, or  in  failing  to  establish  rules  for 
their  government,  and  the  like.  It  may  also 
be  that  the  master  is  held  responsible  be- 
cause of  his  command  or  consent,  given 
before  or  after  the  servant's  tort,  as  where 
the  master  has  expressly  or  impliedly  au- 
thorized or  ratified  the  tort.  In  such  cases 
the  wrong  may  be  fairly  said  to  be  that  of 
the  master  himself.  In  these  cases  he  is 
usually  culpable.  The  liability  is  founded 
on  the  doctrine  of  identification.  The  serv- 
ant is  the  alter  ego  of  the  master.  Qui 
facit  per  alium  facit  per  se. 

In  the  second  class  of  cases,  the  tort  is  in 
no  sense  the  master's  personal  wrong.  lie  is 
not  exonerated  by  proof  of  absence  of  per- 
sonal culpability.  He  is  merely  held  respon- 
sible in  damages  for  reasons  the  law  holds 
sufficient.  His  liability  is  "imposed"  or 
"imputed."  His  authority  to  the  servant 
to  do  the  act  complained  of  is,  in  strict  logic, 
as  wholly  irrelevant  as  the  fact  that  he  may 
have  expressly  forbidden  the  servant  so  to 
act.  His  authority  does  not  exist  in  fact. 
If  the  language  of  authority  is  used,  the 
authority  is  purely  fictitious.  See  Mac- 
donell, Mast.  &  S.  247.  It  exists  by  con- 
struction, and  this  in  cases  wherein  it  is 
attributed,  although  the  act  complained  of 
was  not  for  the  benefit  of  the  master,  but 
to  his  affirmative  disadvantage.  It  is  "im- 
puted" or  "quasi"  (cf.  Real  and  Quasi  Con- 
tracts, 9  Cyc.  Law  &  Proc.  pp.  242,  243), 
as   distinguished   from   "actual"   authority. 

(a)  This  is  obvious  in  the  familiar  cases 
in  which  liability  attaches  by  virtue  of  re- 
lationship existing  between  the  person  com- 
plaining and  the  person  sought  to  be 
charged.  A  "principal  who  contracts  to  do 
a  particular  thing  is  liable  for  agent's  torts 
which  prevent  the  performance  of  the  con- 
tract." Wharton,  Agency,  §  487.  The  rela- 
tionship may  be  that  of  carrier  and  passen- 
ger. The  carrier  is  liable  for  breach  of  his 
duty  imposed,  by  common  law,  "of  protect- 
ing each  passenger  from  avoidable  discom- 
fort, from  insults,  disputes  and  personal 
violence."  Singer  Mfg.  Co.  v.  Taylor,  150 
Ala.  574,  0  L.R.A.(N.S.)  920,  124  Am.  St. 
Rep.  90,  43  So.  210;  Birmingham  R.  & 
Electric  Co.  v.  Baird,  130  Ala.  334,  54 
L.R.A.  752,  89  Am.  St.  Rep.  43,  30  So.  450; 
Craker  v.  Chicago  &  N.  W.  R.  Co.  supra. 
30  L.R.A.(N.S.) 


Possible  advantage  to  the  master  is  entirely 
irrelevant.  A  street  car  conductor  throws 
a  dead  hen  at  the  motorman  of  another  car, 
and  strikes  plaintiff,  a  passenger  therein. 
The  car  company  is  liable.  Hayne  v.  Union 
Street  R.  Co.  189  Mass.  551,  3  L.R.A.(N.S.) 
605,  109  Am.  St.  Rep.  655,  76  N.  E.  219. 
And  see  Savannah  Electric  Co.  v.  Wheeler, 
128  Ga.  550,  10  L.R.A.(N.S.)  1176,  58 
S.  E.  38,  66  Cent.  L.  J.  23,  note;  and  com- 
pare with  McCarthy  v.  Timmons,  178  Mass. 
380,  86  Am.  St.  Rep.  490,  69  N.  E.  1038, 
and  Hayes  v.  Wilkins,  194  Mass.  223,  9 
L.R.A.(N.S.)  1033,  120  Am.  St.  Rep.  549, 
80  N.  E.  449.  The  relationship  may  be 
that  of  innkeeper  and  guest.  The  best 
discussion  as  to  whether  the  innkeeper  is 
liable  for  tort  of  servant,  committed  for  his 
own  purposes,  will  be  found  in  the  majority 
and  dissenting  opinions  in  Clancy  v.  Barker, 
69  L.R.A.  653,  66  C.  C.  A.  469,  131  Fed. 
161.  And  see  71  Neb.  83,  69  L.R.A.  642, 
115  Am.  St.  Rep.  659,  98  N.  W.  441,  103 
N.  W.  446,  8  A.  &  E.  Ann.  Cas.  682.  The 
relationship  may  be  vendor  and  vendee. 
In  Stranahan  Bros.  Catering  (  o.  v.  Coit, 
55  Ohio  St.  398,  4  L.R.A.  (N.S.)  506,  45 
N.  E.  634,  the  master,  the  vendor,  was 
held  liable  to  his  vendee  for  the  act  of  his 
servant,  done  with  intent  to  injure  the  mas- 
ter's business,  in  adulterating  milk,  con- 
trary to  statute.  The  relationship  may  be 
that  subsisting  between  the  proprietor  of  a 
place  of  amusement  and  a  patron  who  has 
paid  admission.  Drew  v.  Peer,  93  Pa.  234'; 
Dickson  v.  Waldron,  135  Ind.  507,  24 
L.R.A.  483,  488,  41  Am.  St.  Rep.  440,  34 
N.  E.  506,  35  N.  E.  1;  cf.  Williams  v. 
Mineral  City  Park  Asso.  128  Iowa,  32,  1 
L.R.A. (N.S.)  427,  111  Am.  St.  Rep.  184, 
102  N.  W.  783,  5  A.  &  E.  Ann.  Cas.  924. 
The  relationship  may  ar.ise  out  of  contract 
generally.  A  watchman  hired  by  defendant, 
who  has  agreed  to  guard  plaintiff's  house, 
burglarizes  it;  the  defendant  cannot  escape 
liability  on  the  "ground  that  he  never  au- 
thorized that  other  person  to  do  the  act 
complained  of."  Williams  v.  Brooklyn  Dist. 
Teleg.  Co.  12  Misc.  5C5,  33  N.  Y.  Supp.  849. 
And  see  Jones  v.  Morgan,  90  N.  Y.  4,  43 
Am.  Rep.  131.  (Cf.  Foster  v.  Essex  Bank, 
17  Mass.  479,  9  Am.  Dec.  168,  to  which, 
without  any  appearance  of  conscious  humor, 
defendant  has  referred  us.  That  case  was 
decided  on  the  theory  that  no  circumstances 
were  shown  from  which  could  be  inferred 
authority  of  the  master  to  the  servant  to 
steal  bags  of  gold  delivered  to  the  defendant 
bank  as  bailee;  therefore  the  bank  could  not 
be  held  responsible  for  its  servant's  theft!) 
The  relationship  need  not  be  contractual; 
it  may  be  merely  conventional.  The  serv- 
ant, for  his  own  amusement  or  other  per- 
sonal purpose,  assaults  one  whom  the  majs< 


032 


MINNESOTA  SUPREME  COURT. 


Sept., 


ter  has  invited  to  use  his  premises  as  a 
store,  station,  or  saloon;  the  master  is 
liable,  irrespective  of  the  servant's  author- 
ity or  motive,  or  tlie  master's  benefit.  Most 
of  the  many  cases  in  this  group  may  be 
found  collated  in  Cressy  v.  Republic  Creo- 
soting  Co.  108  Minn.  349-356,  122  N.  W. 
484.  And  see  notes  to  McDermott  v.  Salla- 
way,  21  L.R.A.(N.S.)  466.  So  a  railroad 
company  may  be  liable  for  failure,  e.  g., 
to  give  prescribed  warning  to  pedestrians 
at  a  crossing,  or  to  protect  persons  near  its 
works,  as  those  loading  cars;  the  owner  of 
adjacent  premises  may  be  liable  to  persons 
on  the  highway  for  the  misconduct  of  his 
servants,  et  sim.  There  are  many  other 
classes  of  cases  similar  on  principle. 

(b)  The  same  situation  is  presented  when 
liability  attaches  because  the  master  hae 
put  in  the  servant's  power  an  ability  to  do 
damage  by  means  of  instrumentalities  dan- 
gerous intrinsically  or  potentially.  See 
O'Brien  v.  American  Bridge  Co.  110  Minn. 
364,  —  L.R.A.(N.S.)  — ,  125  N.  W.  1012. 
This  is  a  natural,  though  somewhat  re- 
mote, extension  of  the  familiar  principle 
given  extreme  expression  in  Rylands  v. 
Fletcher,  L.  R.  3  H.  L.  330,  1  Eng.  Rul.  Ca.s. 
235,  6  Mor.  Min.  Rep.  129,  and  in  some 
cases  of  nuisance,  modified  so  as  to  meet 
the  facts  of  each  case.  Servants,  contrary 
to'  orders,  take  a  dog  out  of  the  inclosure 
and  into  the  presence  of  the  person  who 
is  injured.  The  employer  cannot  escape 
liability  because  the  wrong  was  beyond  the 
scope  of  the  servant's  authority.  Fye  v. 
Chapin,  121  Mich.  075,  680,  80  N.  W.  707. 
An  employee  of  defendant  blows  a  whistle 
(Texas  &  P.  R.  Co.  v.  Scoville,  27  L.R.A. 
179,  10  C.  C.  A.  479,  23  U.  S.  App.  606, 
62  Fed.  730;  Alsever  v.  Minneapolis  &  St. 
L.  R.  Co.  115  Iowa,  338,  56  L.R.A.  748,  88 
N.  W.  841;  but  see 'Ballard  v.  Louisville  & 
N.  R.  Co.  128  Ky.  820,  16  L.R.A.(N.S.) 
1052,  110  S.  W.  200),  or  explodes  a  tor- 
pedo (Pittsburgh,  C.  &  St.  L.  R.  Co.  v. 
Shields,  47  Ohio  St.  387,  8  L.R.A.  464,  21 
Am.  St.  Rep.  840,  24  N.  E.  668,  which  con- 
tains an  especially  valuable  discussion;  but 
cf.  Sullivan  v.  Louisville  &  N.  R.  Co.  115  Ky. 
447,  103  Am.  St.  Rep.  330,  74  S.  W.  171,  for 
his  own  amusement,  and  a  horse  runs  away. 
Plaintiff,  injured  thereby,  it  is  quite  gen- 
erally recognized,  can  recover  from  the 
master. 

(c)  The  principle  is  the  same  in  many 
cases  where  the  work  of  the  servant  is  not 
naturally  dangerous  to  third  persons.  Tlie 
liability  is  recognized  in  the  master  largely 
because  the  master  has  put  it  in  the  power 
of  the  servant  to  inflict  harm  by  investing 
him  with  means  or  by  putting  him  in  posi- 
tions, innocent  enough  in  themselves.  In 
cases  of  false  imprisonment  or  malicious 
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prosecution,  for  example,  an  ofiicer  of  the 
law  is  in  no  wise,  or  but  little,  assisted  in 
making  an  arrest  by  the  fact  that  he  may 
be  in  defendant's  employ.    The  master's  re- 
sponsibility, if  any,  must  depend  largely  on 
his  authority,  express  or  implied,  actually 
conferred  on  his  servant.    The  more  restrict- 
ed rule  of  liability   usually  controls  cases 
of  this  kind.     This  is  often  true,  also,  in 
cases  of  assault  and  battery.    The  master's 
liability  naturally  involves  the  question  of 
his  authority  to  his  servant,  except  where 
the  circumstances  impose  a  special  duty  of 
protection  or  hospitality.  .  Supra;   and  see 
Mr.  Shumaker's  article  in  5  Current  Law, 
275.    For  example:   A  train  or  car  man  who 
assaults  a  person  on  premises  in  which  his 
employer  has  no  property  or  interest  ordi- 
narily commits  an  independent  tort.     The 
fact  that  he  is  a  servant  has  no  natural 
tendency  to  contribute  to  or  aggravate  the 
wrong,  and  is  naturally  wholly  disconnected 
from  it.    Yet  a  street  car  conductor,  subject 
to  a  rule  to  prevent  boys  from  catching  on 
cars,  who  strikes  a  boy  running  by  the  side 
of  the  car,   renders  a  car  company  liable, 
Hewson  v.  Interurban  Street  R.  Co.  95  App. 
Div.  112,  88  N.  Y.  Supp.  816   (the  collation 
of  trespasser  cases   on   pages   114,    115,   of 
95  App.  Div.,  is  valuable).     When,  for  ex- 
ample,   the    railroad   train   man    throws   a 
trespasser  from  a  moving  train,  the  situa- 
tion is  substantially  different.     The  fact  of 
the  service  on  the  train  and  of  the  tres- 
passer's place  on  the  moving  ears  are  nee*. 
essarily   conditions    precedent   to  the   com- 
mission  of  the   wrong,   and,   in  connection 
with  the  physical  environment  and  the  speed 
of  the  train,  may  determine  the  fact  and  ex- 
tent of  damage.     If  the  trespasser   is  at- 
tempting to  get  on  a  train,  he  may  be  pre- 
vented   by    force    without    liability    to    the 
master;    but   his   situation,   if  once  on   the 
moving  car  has  a  direct  effect  on  the  mas- 
ter's responsibility  for  the  force  exercised 
in  his  removal.     Kline  v.  Central  P.  R.  Co. 
37  Cal.  400,  99  Am.  Dec.  282.     And  if  the 
assault  be  committed  before  the  trespasser 
has   left  the   car,   and    is   completed    by    a 
brakeman  who  follows  the  plaintiff  off  the 
car,    the    defendant    may    be    liable.      Gir- 
vin  V.  New  York  C.  &  H.  R.  R.  Co.  160  N. 
Y.  289,  59  N.  E.  921.     It  is,  however,  too 
obvious    to    justify    discussion    that,    e.    y., 
an  assault  by  a  trainman  on  a  trespasser 
when  on  a  train  at  rest  in  a  railroad  yard, 
and  when  on  a  train  moving  rapidly  over  a 
high  bridge,  involves  radically  different  ap- 
plications of  elementary  rules  of  law.     The 
master  is  under  no  affirmative  duty  to  take 
care  of  a  trespasser,  but  is  subject  to  the 
familiar   rule   applied    to   trespassers   gen- 
erally,  namely,  to   abstain   from  wilful   or 
wanton  harm.  Kansas  City,  Ft.  S.  &  G.  & 
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Co.  V.  Kelly,  36  Kan.  665,  69  Am.  Rep.  596, 
14  Pac.  172;  Marion  v.  Chicago,  .R.  I.  & 
P.  R.  Co.  59  Iowa,  428,  44  Am.  Rep.  687,  13 
N.  W.  415;  Illinois  C.  R.  Co.  v.  Godfrey, 
71  111.  600,  22  Am.  Rep.  112;  Illinois  C.  R. 
Co.  V.  King,  179  III.  91,  70  Am.  St.  Rep. 
93,  63  N.  E.  652;  Holler  v.  Ross,  68  N.  J. 
L.  324,  69  L.R.A.  943,  96  Am.  St.  Rep.  646, 
53  Atl.  472;  Johnson  v.  Great  Northern  R. 
Co.  49  Wash.  98,  94  Pac.  895;  De  Vane  v. 
Atlanta,  B.  &  A.  R.  Co,  4  Ga.  App.  136, 
60  S.  E.  1079;  Gates  v.  Quincy,  O.  &  K. 
C.  R.  Co.  125  Mo.  App.  334,  102  S.  W.  50; 
Magar  v.  Hammond,  183  N.  Y.  390,  3 
L.R.A.(N.S.)  1038,  76  N.  E.  474;  Illinois 
C.  R.  Co.  V.  Brown  (Miss.)  39  So.  351 
(brakeman).  Cf.  Ellington  v.  Great  North- 
ern R.  Co.  90  Minn.  176,  104  N.  W.  827- 
829.  Tliat  the  servant's  motive  in  violating 
that  duty  was  malicious  is  immaterial. 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Kerr,  74  Neb. 
1,  104  N.  W.  49-54  (brakeman);  Dealy 
V.  Coble,  (1906)  112  App.  Div.  296,  98  N. 
Y.  Supp.  452.  (The  transition  in  thought 
from  the  original  rule,  following  M'Manus 
V.  Crickett,  is  apparant  with  the  contrast 
of  this  last  case  with  Wright  v.  Wilcox 
(1838)  19  Wend.  343,  32  Am.  Dec.  607, 
still  sometimes  cited  as  authority.)  The 
motive  of  the  servant  generally,  whether  to 
act  for  the  master's  benefit  or  not,  is  not 
vital.  Kansas  City,  Ft.  S.  &  G.  R.  Co.  v. 
Kelly,  36  Kan.  659,  69  Am.  Rep.  696,  14 
Pac.  172. 

While  the  language  of  authority  is  often 
used  to  describe  the  liability  of  the  master 
under  such  and  similar  circumstances,  it  is 
strained  to  meet  the  conclusion  which  the 
court  has  reached  by  independent  reasoning, 
as  in  Rowel  1  v.  Boston  &  M.  R.  Co.  68 
N.  H.  368,  44  Atl.  488.  Cf.  Barmore  v. 
Vicksburg,  S.  &  P.  R.  Co.  85  Miss.  426,  70 
L.R.A.  627,  38  So.  210,  3  A.  &  E.  Ann.  Cas. 
594.  Thus  the  learned  editor,  in  27  L.R.A. 
162,  says  of  the  familiar  and  leading  case  on 
this  subject,  Rounds  v.  Delaware,  L.  &  W. 
R.  Co.  64  N.  Y.  129,  21  Am.  Rep.  697, 
Chase,  Lead.  Cas.  on  Torts,  237  (in  which 
a  boy  trespasser  was  thrown  from  a  moving 
train) :  "The  absurdity  of  those  statements 
[as  to  express  and  implied  authority]  taken 
together  is  such  that  the  learned  judge  who 
made  them  never  would  have  done  so,  had 
he  not  wished  to  apparently  conform  to  prec- 
edents by  which  he  did  not  intend  to  be 
bound,  as  is  apparent  from  the  remainder  of 
the  opinion."  At  the  end  of  the  opinion, 
the  court  rests  the  master's  liability  express- 
ly upon  the  violation  by  the  servant  of  the 
master's  negative  duty  to  abstain  from  wil- 
ful viole;ice. 

(d)  On  the  same  principle,  the  conduct  of 
the  master,  the  place,  implements,  facilities 
for  doing  business,  and  the  course  of  the 
30  L.R.A.(N.S.) 


business  or  dealing  may  justify  third  pet- 
sons  in  believing  that  the  servant  had  cer- 
tain powers  conferred  upon  him,  and  in  act- 
ing in  reliance  thereon.  Thus  is  created  a 
duty  to  them,  or,  as  is  often  said,  the  serv- 
ant is  given  not  real,  but  imputed,  author- 
ity, commonly  called  "apparent  authority." 
A  telegraph  agent,  who  is  also  an  express 
agent,  forges  and  sends  a  message  from  a 
merchant  to  his  local  correspondent  for  a 
purchase  of  grain.  The  agent  steals  the 
remittance.  The  telegraph  company  is  lia- 
ble, not  because  of  the  agent's  authority 
or  motive  to  benefit  the  master,  but  because 
a  duty  to  third  persons  is  imposed  on  the 
master  by  law,  which  the  master  has  put 
in  the  power  of  the  agent  to  violate.  Mc- 
Cord  V.  Western  U.  Teleg.  Co.  39  Minn. 
181,  1  L.R.A.  143,  12  Am.  St.  Rep.  636,  39 
N.  W.  316;  Jasper  Trust  Co.  v.  Kansas 
City  M.  &  B.  R.  Co.  99  Ala.  416,  42  Am. 
St.  Rep.  76,  14  So.  546.  On  much  the  same 
theory  a  railroad  company  is  often,  but 
not  universally,  held  liable  for  a  fraudulent 
bill  of  lading  issued  by  an  agent,  who  has 
appropriated  the  proceeds.  Bank  of  Ba- 
tavia  V.  New  York,  L.  E.  &  W.  R.  Co.  100 
N.  Y.  195,  60  Am.  Rep.  440,  12  N.  E.  433; 
Planters'  Rice-Mill  Co.  v.  Merchants'  Nat. 
Bank,  78  Ga.  574,  3  S.  E.  327.  Cf.  contra, 
Friedlander  v.  Texas  &  P.  R.  Co.  130  U.  S. 
410,  32  L.  ed.  991,  9  Sup.  Ct.  Rep.  670;  and 
see  National  Bank  v.  Chicago,  B.  &  N.  R. 
Co.  44  Minn.  224,  9  L.R.A.  203,  20  Am.  St. 
Rep.  666,  46  N.  W.  342,  560. 

(e)  This  is  really  the  principle  involved  in 
cases  in  which  the  liability  of  the  master  is 
worked  out  in  the  language  of  estoppel.  A 
secretary  of  a  corporation,  intrusted  with 
the  seal  of  a  corporation,  and  authorized  to 
sign  certificates  of  stock,  issues  unauthorized 
certificates  and  appropriates  the  proceeds. 
The  agent,  having  no  authority,  could  not 
have  acted  for  his  employer,  but  the  corpo- 
ration is  held  estopped  from  denying  the 
validity  of  the  fraudulent  issue.  See  New 
York  &  N.  H.  R.  Co.  v.  Schuyler,  34  N.  Y. 
30;  Fifth  Ave.  Bank  v.  Forty-second  Street 
&  G.  Street  Ferry  R.  Co.  137  N.  Y.  231,  10 
L.R.A.  331,  33  Am.  St.  Rep.  712,  33  N.  E. 
378.  Great  English  judges  have  deplored 
their  inability  to  enforce  the  just  Ameri- 
can rule.  Their  own  authorities  deny  it. 
See  British  Mut.  Bkg.  Co.  v.  Charnwood 
Forest  R.  Co.  L.  R.  18  Q,  B.  Div.  714. 

IV.  Infinite  confusion  is  produced  by  this 
anomaly:  Criteria  of  liability  formulated 
by  the  courts  have  generally  no  logical  con- 
nection with  the  reasons  for  which  liability 
is  recognized  by  the  law.  All  dictates  of 
proper  thought  would  lead  to  the  creation 
of  a  test  of  liability  which  would  be  a  na- 
tural result  of,  if  not  the  formulated  rea« 
son  for,  liability.    In  point  of  fact,  the  real 
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basis  of  the  master's  liability  and  its  accept- 
ed criterion  are  often  absolutely  divorced. 
The  same  estrangement  appears  in  the  ter- 
minology employed.  The  standard  is  adopt- 
ed, not  in  pursuance  of  the  logical  basis  of 
liability,  but  to  accord  with  surviving  tra- 
dition. In  the  effort  to  achieve  consistency 
by  the  establishment  of  one  test,  the  courta 
have  produced  confusion  worse  confounded. 
A  necessarily  abbreviated  review  of  some 
of  the  various  reasons  for  imposing  the 
apparent  hardship  of  liability  on  a  person- 
ally innocent  master  it  is  hoped  will  tend  to 
clarify  the  situation. 

Negatively,  the  doctrine  of  identification, 
as  has  been  pointed  out,  suffices  only  when 
the  tort  complained  of  is  the  master's  own 
by  commission  or  consent,  including  ratifi- 
cation, and  when  the  law  has  imposed  some 
duty  to  a  third  person  on  the  master,  but 
rarely,  if  ever,  in  any  other  case.  Respond- 
eat superior  is  not  a  reason,  but  only  a 
dogmatic  restatement  of  the  rule.  Neither 
the  lawfulness  or  unlawfulness,  nor  the 
maliciousness  or  mischief,  nor  the  caprice, 
of  the  servant's  conduct,  is  an  invariable 
reason  for  the  master's  exoneration  of  lia- 
bility. 

Affirmatively  there  are  numerous  reasons 
of  public  policy  "which  have  had  their  ori- 
gin in  history,  not  in  science."  Sometimes 
one  is  exclusive  and  sufficient;  sometimes 
many  concur  to  produce  the  rule.  Often 
the  result  is  clear  and  explicit;  ofteii  ob- 
scure and   inferential. 

(1)  The  fundamental  underlying  reason 
applicable  in  such  cases  from  general  consid- 
erations of  policy  and  security  (see  Moody, 
J.,  in  Standard  Oil  Co.  v.  Anderson,  212 
U.  S.  at  page  221,  63  L.  ed.  483,  29  Sup.  Ct. 
Rep.  252)  is  that  announced  in  Farwcll  v. 
Boston  &  W.  R.  Corp.  4  Met.  49-55,  38 
Am.  Dec.  339:  "This  rule  is  obviously 
founded  on  the  great  ])rinciple  of  social 
duty  that  every  man,  in  the  management  of 
his  own  affairs,  whether  by  himself  or  by 
his  agents  or  servants,  shall  so  conduct  them 
as  not  to  injure  another;  and  if  he  does  not, 
and  another  thereby  sustains  damage,  he 
shall  answer  for  it."  See  Anderson  v.  Pitts- 
burgh Coal  Co.  308  Minn.  463,  26  L.R.A. 
(N.  S.)  624,  122  N.  W.  794. 

(2)  The  expediency  of  liaving  a  remedy 
against  someone  capable  of  paying  damages 
(see  Willes,  J.,  in  Limpus  v.  London  Gen- 
eral Omnibus  Co.  1  Hurlst.  &  C.  626,  17 
Eng.  Rul.  Cas.  258;  McClung  v.  Dearborne, 
134  Pa.  406,  8  L.R.A.  204,  19  Am.  St.  Rep. 
708,  19  Atl.  698),  and  of  making  a  "master 
careful  in  the  point  of  whom  he  employs" 
(Bramwcll,  B.,  in  Swainson  v.  North-East- 
ern  R.  Co.  L.  R,  3  Exch.  Div.  at  page  348), 
has  been  regarded  as  a  general  considera- 
tion. It  was  obviously  not  an  adequate 
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universal  reason.     Guy  >.  uoiiKia,   203   U. 
S.  400,  51  L.  ed.  246,  27  Sup.  Ct.  Rep.  63. 

(3)  The  master  is  sometimes  regarded  as 
the  causa  causans  of  the  mischief.      Orler, 
J.,  in  Philadelphia  &  R.  R.  Co.  v.  Derby,  14 
How.  487,  14  L.  ed.  510.     And  see  Duncan 
V.  Findlater,  6  Clark  &  F:  894;  Quariiinii  v. 
Burnett,  6  Mees.  &  W.  509;  J^Iercy  Docks  &, 
Harbour    Board    v.    Gibbs,    11    H.    L.     Cas. 
716,    717.     Negatively,   the   master    is    not 
answerable  for  a  tort  of  one  whom  he  cannot 
select,    control,    or    discharge,    as    a    pilot 
whom   he  is  compelled  to  accept.     Guy    v. 
Donald,  203  U.   S.   399,   61  L.  ed.   245,    27 
Sup.  Ct.  Rep.  63.    So  there  has  often  been 
applied   the  rule  of  public  policy,   not    in- 
variably  of   law,   that,   when    one   of    two 
innocent  persons  must  suffer  by  acts  of   a. 
third,  he  who  has  enabled  such  third  person 
to  occasion  the  lose  must  bear  it.     Essen- 
tially the  basis  of  the  later  English  doctrine 
is  this:  "The  grounds  upon  which  it  seems 
to  rest,  as  ex])lained  in  cases  such  as  Bar- 
wick  V.  English  Joint  Stock  Bank    (18C7> 
L.  R.  2  Exch.  259,  12  Eng.  Rul.  Cas.  298, 
appear  to  be  that  the  principal  is  the  person 
who  has  selected  the  agent,  and  must  there- 
fore be  taken  to  have  had  better  means  of 
knowing  what  sort  of  a  person  he  was  than 
those  with  whom  the  agent  deals  on  behalf 
of    his    principal,   and   that,    the    principal 
have  delegated  the  performance  of  a  certain 
class  of  acts  to  the  agent,  it  is  not  unjust 
that  he,  being  the  person  who  has  appointed 
the  agent,  and  who  will  have  the  benefit  of 
his   efforts   if   successful,   should    bear   the 
risk  lof  his  exceeding  his  authority  in  mat- 
ters incidental  to  the  doing  of  the  acts  the 
performance  of  which  has  been  delegated  to 
him."    Hamlyn  v.  Houston  [C.  A.  1903]   1 
K.  B.  81,  85,  86.     And  see  Houldsworth  v. 
City  of  Glasgow  Bank  (1880)  L.  R.  5  App, 
Cas.   at  page   326;     Citizens'    Life    Assur. 
Co.  V.  Brown  [1904]  A.  C.  423,  at  page  428. 
Cf.  Ploof  V.  Putnam,  83  Vt.  252,  26  L.R.A. 
(N.S.)  251,  76  Atl.  277. 

(4)  Estoppel  may  account  for  liability, 
because  the  master  has  retained  the  beneftt 
of  the  servant's  wrong,  as  in  some  cases  of 
fraud  and  conversion  (see  Lord  ^lausiield, 
in  Hambly  v.  Trott,  Cowp.  pt.  1,  p.  371, 
2  Eng.  Rul.  Cas.  1)  and  because  of  consid- 
erations of  purely  general  policy  (e.  g.. 
New  York  &  N.  H.  R,  Co.  v.  Schuyler, 
supra). 

(6)  The  motive  of  the  servant  for  the  pur- 
pose or  benefit  of  the  master  is  regarded 
both  as  reason  for  and  as  a  criterion  of  the 
master's  liability.  It  is  clear  that  the  bene- 
fit of  the  master,  as  that  expression  is  often 
used  in  England,  is  often  misleading  and 
sophistical.  See  Macdonell,  Mast.  &  S. 
242.  The  gist  of  the  rule  is  that  the  motive 
of  the  servant  must  have  been  to  have  per- 
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formed  bis  duty  to,  or  to  further  the  l»usi- 
ness  or  the  intcroHta  of^  tlio  master.  It  is 
not  at  all  nccessarv  that  the  actual  result 
should  have  bceu  to  the  master's  beuctit. 
The  cases  on  this  subject  resolve  themselves 
into  three  classes:  (a)  There  are  cases  in 
which  no  recognized  legal  obligation  to  the 
party  injured  has  been  violated,  where  tiie 
controlling  consideration  is  quite  frequent- 
ly held  to  be  that  the  servant  must  have  act- 
ed with  the  intention  of  furthering  tiie  mas- 
ter's business.  See  New  York  C.  &  H.  R. 
R.  Co.  V.  United  States,  212  U.  S.  481-493, 
53  L.  ed.  613-62],  29  Sup.  Gt.  Rep.  304; 
Kwiechen  v.  Holmes  &  II.  Co.  100  ^linn. 
148,  19  L.R.A.(N.S.)  255,  118  N.  W.  068. 
But  see  dissenting  opinion.  Compare  Cur- 
ran  V.  Olson,  88  Minn.  307,  00  L.R.A.  703, 
97  Am.  St.  Rep.  617,  92  N.  VV.  1124^  with 
Peter  Anderson  &;  Co.  v.  Diaz,  77  ArlT  006, 
4  L.R.A.(N.S.)   649,  113  Am.  St.  Rep.  180, 

92  S.  W.  861.  (b)  Where  the  law  recog- 
nizes that  a  duty  is  owed  to  the  person 
injured,  and  that  duty  has  been  violated  by 
the  servant,  the  liability  of  the  master  fol- 
lows, irrespective  of  the  motive  of  the  serv- 
ant or  the  benefit  of  the  master.  A,  for 
examplv^,  is  employed  to  warn  persons  who 
go  over  a  crossing  near  a  sharp  curve  of  the 
approach  of  a  train,  lie  forgets  to  do  so; 
he  falls  asleep  or  gets  drunk,  and  B  is  run 
over;  A's  employers  would,  it  is  conceived, 
be  answerable,  even  under  the  English  law, 
for  misconduct  certainly  not  intended  to 
benefit  them.  Macdonell,  IMast.  &  S.  242. 
Of.  Smith  V.  South  Eastern  R.  Co.  [1890]  1 
Q.  B.  178.  (Quaere,  if  a  servant  be  insane, 
see  Christian  v.  Columbus  &  R.  R.  Co.  79 
Ga.  460,  7  S.  E.  216;  Id.,  90  Ga.  124,  15 
S.  E.  701;  and  see  Cole  v.  Nashville,  4 
Sneed,  162.)  And  compare  Stranahan  Bros. 
Catering  Co.  v.  Colt,  55  Ohio  St.  398,  4 
L.R.A.(N.S.)  506,  45  N.  E.  634,  with  Nel- 
son Business  College  Co.  v.  Lloyd,  60  Ohio 
St.  448,  46  L.R.A.  316,  71  Ai^.  St.  Rep. 
729,  64  N.  E.  471.  This  subject  has  been 
previously  discussed,  (c)  Two  motives  mwy 
coexist  in  the  mind  of  the  wrongdoer;  one, 
his  own  personal  motive,  and  the  other, 
the  benefit  of  the  master  and  the  further- 
ance of  the  master's  business.  Manv,  but 
not  all,  cases  refuse  to  subtly  distinguish 
between  the  two  classes  of  motives,  and 
hold  the  master  liable  unless  the  motive  be 
purely  and  solely  personal  to  the  servant. 
See  Gracey  v.  Belfast  Tramway  Co.  [1901] 
2  Ir.  Q.  B.  322;  New  Ellerslie  Fishing  Club 
V.  Stewart,  123  Ky.  8,  9  L.R.A.  (N.S.)   475, 

93  S.  W.  598;  Macdonell,  Mast.  &  S.  col- 
lecting cases,  on  page  243.  The  cases  rec- 
ognizing the  liability  of  the  master  despite 
the  deviation  of  the  servant  from  the  i)re- 
Bcribed  journey  of  his  vehicle  are  familiar 
illustrations  of  this  principle. 
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(6)  The  distinctive  reasons  for  the  Amer- 
ican rule  have  been  previously  pointed  out. 
In  an  increasingly  large  number  of  cases, 
and  of  classes  of  cases,  the  master  is  held 
responsible  for  the  act  of  his  servant  as 
an  instrumentality  (cf.  Innes  on  Torts), 
not  because  the  servant  was  in  any  wise 
authorized  to  do  the  wrong,  or  because  of 
his  intention  to  benefit  the  master's  busi- 
ness, but  because  he  has  violated  the  duty 
which  the  master  owes  to  third  persons.  27 
L.R.A.  163.  The  rule  in  Craker  v.  Chi- 
cago &  N.  W.  R.  Co.  36  Wis.  657,  17  Am. 
Rep.  504,  is  properly  to  be  regarded  as  of 
general  application,  not  as  confined  to  car- 
rier  cases.  That  criticism  is  merely  a 
rule  of  thumb  for  indexing  or  digesting. 
In  Schaeffer  v.  Osterbrink,  67  Wis.  495, 
58  Am.  Rep.  875,  30  N.  W.  922,  the  court, 
in  approving  the  doctrines  in  the  Craker 
Case,  said:  "The  mere  fact  that  the  con- 
ductor's duty  to  the  passenger  in  that  case 
arose  out  of  the  passenger's  contract  with 
the  master  does  not  confine  the  principle 
involved  to  the  breaches  of  duty  created  by 
contract."  Responsibility  for  damages  re- 
sulting from  racing  sleighs  on  a  public 
Inghway  was  accordingly  attributed  to  the 
master.  So,  in  Winslow  v.  Commercial 
BIdg.  Co.  (Iowa)  28  L.R.A.(N.S.)  563,  124 
N.  VV.  320,"  it  was  held  that,  whenever  the 
law  imposes  a  personal  duty  upon  anyone, 
he  cannot  escape  responsibility  therefcrr,  for 
the  manner  of  its  performance,  by  delegat- 
ing its  performance  to  another. 

V.  The  equivocation  in  the  constantly  re- 
curring middle  terms  "authority,"  "scope 
of  authority,"  "course  of  employment,"  and 
their  congeners,  is  also  a  prolific  source  of 
error  in  decision.  The  reasoning  of  the  law 
in  this  connection  has  been  largely  formal 
and  nominalistic.  It  is  saturated  with  the 
methods  of  the  schoolmen.  Its  vices  are 
those  of  medieval  logic.  The  inevitable 
penalty  for  failure  to  clearly  define  terms 
has  been  peculiarly  marked.  In  this  con- 
nection, Holmes,  J.,  in  Guy  v.  Donald,  203 
U.  S.  406,  51  L.  ed.  247,  27  Sup.  Ct.  Rep. 
03,  has  aptly  said:  "As  long  as  the  matter 
to  be  considered  is  debated  in  artificial 
terms,  there  is  danger  of  being  led  by  a 
technical  definition  to  apply  a  certain  name, 
,  .  .  then  to  deduce  consequences  which 
have  no- relation  to  the  grounds  on  which 
the  name  was  applied."  In  numberless  in- 
stances, gross  miscarriages  of  justice  have 
resulted. 

(a)  It  has  just  been  pointed  out  that 
"authority"  is  used  in  three  senses:  (1) 
That  of  real  or  actual  authority,  express  or 
naturally  implied;  (2)  that  of  fictitious  or 
imputed  authority,  of  which  (3)  apparent 
authority  is  really  one  variety.  The  am* 
ibiguity  is  plain.  We  reiterate:    It  is  a  palp- 
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able  misnomer  to  hold  the  master  liable 
because  of  the  authority  to  the  servant  to 
do  the  thing  which  the  master  has  openly, 
in  good  faith,  and  expressly,  forbidden  the 
servant  to  do.  It  is  still  more  misleading 
to  trace  the  liability  of  the  master  to  the 
authority  of  the  servant,  when  the  master 
has  not  only  forbidden  the  servant's  con- 
duct, but  also  when  the  servant  has  not 
acted  in  the  furtherance  of  the  master's 
business,  nor  for  the  protection  of  the  mas- 
ter's property,  nor  in  performance  of  his 
assigned  duty,  but  for  the  servant's  own 
benefit,  and  to  the  master's  damage.  Yet, 
as  has  been  pointed  out,  in  many  groups  of 
such  cases  the  master  has  been  held  respons- 
ible. The  authority  of  the  master  survives, 
in  many  cases,  as  a  "lazy  easy  reason"  for 
the  master's  liability. 

The  term  "implied  authority,"  as  used 
generally  and  by  the  trial  court  here,  is 
worse  than  ambiguous.  It  is  constantly 
treated  as  including  (1)  antliority  which  is 
naturally   inferred   from   actual   authority; 

(2)  authority  apparent  from  the  course  of 
dealing  between  the  parties,  or  from  an  es- 
tablished   and    known    course   of    business; 

(3)  imputed  by  law  on  recognized  prin- 
ciples, entirely  apart  from  the  actual  in- 
structions given.  A  jury  is  generally  the 
proper  judge  in  tho  first  class  of  cases, 
often  of  the  second,  and  rarely,  if  ever, 
of  the  third.  The  authorities  have  recog- 
nized the  certainty  of  consequent  errors. 
Macdonell,  Mast.  &  S.  247,  note  *'f"j  4 
L.R.A.(N.S.)  492. 

The  subject  is  further  confused  by  the 
fact  that  this  law  on  master  and  servant 
is  intimately  related  to,  and  largely,  but 
indiscriminately,  drawn  from,  that  of  prin- 
cipal and  agent.  The  rule  of  master  and 
servant  concerns  all  acts  of  the  represen- 
tation which  are  noncontractual,  and  the 
rule  of  principal  and  agent  such  as  are  con- 
tractual. Hence,  for  example,  an  insurance 
solicitor  who  makes  false  representations 
as  to  the  business  in  hand  has  been  regard- 
ed as  acting  on  behalf  of  the  insurance  com- 
pany in  a  ministerial,  and  not  in  a  con- 
tractual, capacity.  Fraud  has  therefore 
been  held  to  be  chargeable  to  the  insurance 
company,  irrespective  of  the  actual  author- 
ity, and  written  restrictions  on  the  agent's 
authority  to  be  immaterial.  Almost  as 
many  authorities  have  reached  the  opposite 
conclusion.  See  Mr.  Vance  in  4  Mich.  L. 
Rev.  208-213. 

(b)  Quite  as  marked  an  equivocation  and 
as  great  an  uncertainty  occurs  in  the  cur- 
rent use  of  the  middle  terms  "scope  of  au- 
thority" and  "course  of  employment,"  and 
their  antonyms  and  synonyms.  "Much  of 
the  confusion  in  the  decisions  existti  by 
reason  of  difficulty  in  determining  what 
30  L.R.A.(N.S.) 


the  courts  mean  by  the  phrase  'Bcope  ot 
employment.'  If  tjie  same  meaning  were 
attached  to  this  phrase  by  all  of  the  courts 
using  it  in  deciding  the  point  under  dis- 
cussion, most  of  the  confusion  would  van* 
ish,  and  in  many  instances  it  would  prob- 
ably appear  that  decisions  apparently  con- 
flicting were  in  reality  harmonious,  since 
it  is  used  to  describe  acts  ranging  all  the 
way  from  one  clearly  within  the  line  of 
duty  to  one  entirely  outside  it,  but  com- 
mitted during  the  continuance  of  the  con- 
tract  relationship  between  the  master  and 
party  injured,  and  in  violation  thereof." 
Note  in  4  L.R.A.(N.S.)  492.  In  England 
generally,  and  in  America  frequently,  they 
are  used  indiscriminately.  The  later  Eng- 
lish cases,  however,  seem  (for  the  matter  is 
not  wholly  certain)  to  have  followed  the 
general  American  usage  and  regard  the 
"course  of  employment"  as  indicating  the 
widest  measure  of  liability,  as  distinguished 
from  "scope  of  authority,"  which  signi- 
fies the  more  restricted  rule.  Compare  lat- 
er English  cases  previously  cited  and  Mr. 
Abbott's  celebrated  note  to  Mallach  v.  Rid- 
ley, 24  Abb.  N.  C.  372-184,  with  Macdon- 
ell, Mast.  &  S.  241,  242. 

(c)  It  is  obvious  that  accurate  and  cer- 
tain definition  of  these  terras,  "authority," 
"implied  authority,"  "scope  of  authority," 
"course  of  employment,"  and  the  like,  is  a 
sine  qua  non  to  correct  reasoning.  Such  a 
definition  is  rarely,  if  ever,  to  be  found. 
Identically  the  same  charge  is  given  the 
jury  in  different  jurisdictions  to  describe 
entirely  different  and  inconsistent  criteria. 
Miscarriage  of  justice  is  inevitable.  The 
correct  definition,  it  will  be  found,  must 
resolve  itself  into  an  enlarged  formula  of 
the  standard  of  liability  applicable  to  the 
particular  case. 

VI.  It  follows  from  the  previous  discus- 
sion: (1)  The  master's  liability  is  condi- 
tioned on  proof  of  damage  consequent  on 
the  wrong  committed  by  one  who,  at  the 
time,  is  a  servant  of  the  master,  and  under 
such  circumstances  that  liability  is  attached 
to  the  master  under  the  criterion  prevail- 
ing in  the  jurisdiction  and  appropriate  to 
the  circumstances  involved.  (2)  Liability 
may  attach  under  the  Blackstone  test,  the 
English  test  of  motive  and  benefit,  or  the 
American  test  of  duty  violated.  .(3)  No 
one  rule  of  liabilitv  is  the  sole  or  inva- 
riable  standard.  Different  specific  torts, 
and  the  same  tort  committed  under  differ- 
ent circumstances,  may  involve  the  applica- 
tion of  different  principles.  (4)  The  test 
of  responsibility  should  be  determined  pri- 
marily by  the  reason  the  law  assigns,  and 
not  •  by  incidental  or  collateral  circum- 
stances, to  be  consistent  with  tradition.  (5) 
The   terms  "implied   authority,"   "scope  of 
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authority,"  "course  of  employment,"  and 
the  like,  when  used,  sltould  be  clearly  de- 
fined. (6)  Generally  little  significance  is 
to  be  attached  to  the  fact  that  a  given 
conclusion  is  or  is  not  sustained  by  a  group 
of  related  cases.  Many  decisions  are  neg- 
ligible, because  they  constitute  anachron- 
isms in  history,  anomalies  in  logic,  and 
aberrations  from  accepted  general  prin- 
ciples. (7)  The  fact  that  liability  was  at- 
tached to  the  master  under  a  restricted 
criterion  of  liability  is  entirely  consistent 
with  holding  him,  under  other  and  ap- 
propriate circumstances,  responsible  under 
an  enlarged  standard.  (8)  The  tendency  of 
the  cases  is  to  increasingly  regard  the  ques- 
tion of  the  master's  responsibility  as  one  of 
fact,  to  be  determined  by  the  jury. 

VII.  In  this  case  the  first  question  is 
whether  the  defendant  was  entitled  to  a 
directed  verdict;  if  so,  plaintiff  is  not 
entitled  to  a  new  trial.  Defendant  argues 
on  this  appeal  that  "a  brakeman  upon  a 
passenger  train  is  presumed  to  have  au- 
thority to  eject  from  his  train  a  person 
who  is  obviously  a  trespasser.  But  the  pre- 
sumption does  not  obtain  where  such  per- 
son is  not  obviously  a  trespasser,  and  there- 
fore the  ejection  of  such  a  person  would  be 
without  the  scope  of  his  authority."  The 
subtlety,  artificiality,  and  fallacy  of  this 
reasoning  are  apparent.  The  confusion  as 
to  authority  and  scope  of  authority  is  fa- 
miliar. It  miglit  well  be  held  that  actual 
authority  could  be  implied  from  the  situa- 
tion, but  the  liability  of  the  master  is  in- 
dependent of  authority  of  that  sort.  It 
might  exist,  although  the  master  is  shown 
to  have  expressly  forbidden  the  brakeman 
to  determine  the  question  or  to  expel  the 
person  from  the  train.  The  criterion  for 
which  defendant  contends  has  been  aban- 
doned by  courts  of  this  anu  every  other 
jurisdiction,  including  England  and  Mas- 
sachusetts, for  more  than  a  century. 

The  question  then  arises  whether  plain- 
tifl^  is  entitled  to  a  new  trial.  The  court 
charged  first  that  the  master  was  liable 
within  the  scope  of  the  brakeman's  actual 
authority,  express  or  implied.  He  then 
charged  that  the  master  was  liable  for 
what  the  servant  did  in  the  course  of  his 
employment,  with  a  view  to  the  further- 
ance of  the  master's  business,  and  not  for 
any  purpose  personal  to  himself,  in  which 
case  the  actual  authority  was  immaterial. 
He  finally  charged  that  the  company  was 
not  liable  of  the  act  was  beyond  the  scope 
of  his  actual  agency  or  authority.  It  is 
obvious  that  this  charge  submitted  the 
Blackstone  test  then  the  later  English  cri- 
terion, and  finally  reverted  to  the  rule  of 
the  great  commentator.  The  anachronism 
is  as  plain  as  it  is  confusing.  The  criteria' 
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are  hopelessly  inconsistent.  Under  the  first 
charge,  "if  the  authority  was  expressly 
withheld,  or  its  exercise  forbidden,  then  tlie 
defendant  company  would  not  be  liable." 
Under  the  second  charge,  "the  fact  that 
the  brakeman  exceeded  his  authority,  or 
even  disobeyed  his  instruction,  did  not  alter 
the  rule  that  the  defendant  would  be  li- 
able." This  court  itself  held,  in  Brcvig 
V.  Chicago,  St.  P.  M.  k  O.  R.  Co.  64  Minn. 
168-174,  66  N.  W.  401,  404:  "A  railway 
company  owes  trespassers  no  contract  duty. 
Neither  are  trespassers  in  a  position  to 
invoke  the  doctrine  of  apparent  authority. 
Tliey  can  only,  under  any  circumstances, 
hold  the  company  liable  for  acts  of  its 
agents  or  servants  done  within  the  scope 
of  their  actual  authority,  eitlier  express  or 
implied."  But  in  Barrett  v.  Minneapolis, 
St.  P.  &  S.  Ste.  M.  R.  Co.  106  Minn.  61-67, 
1040,  .18  L.R.A.(N.S.)  416,  130  Am.  St. 
Rep.  685,  117  N.  W.  1047,  the  court  said: 
The  "master  is  responsible  for  the  torts  of 
his  servant,  done  in  the  course  of  his  em- 
ployment, with  a  view  to  the  furtherance 
of  his  master's  business,  and  not  for  a 
purpose  personal  to  himself,  whether  the 
same  be  done  negligently  or  wilfully,  but 
within  the  scope  of  his  agency,  or  in  ex- 
cess of  his  authority,  or  contrary  to  the 
express  instruction  of  the  master."  The 
same  conclusion  must  be  reached  if  the 
question  of  liability  be  based  on  the  viola- 
tion by  the  servant  of  the  duty  to  abstain 
from  wilful  harm  the  defendant  owed  to 
plaintiff. 
Reversed. 


NEW   JERSEY   COURT    OF  ERRORS 
AND  APPEALS. 

MAYOR    AND    COMMON    COUNCIL    OF 
CITY  OF  NEWARK 

V. 

GEORGE  T.  HATT  et  al. 

and 

CHARLES  F.  KILBURN  et  al.,  Plffs.  in 

Err. 

(—  N.  J.  — ,  77  Atl.  47.)  . 

Highway  —  vacation  —  damages. 

1.  Where  part  of  a  street  between  the 
two  next  adjacent  cross  streets  is  vacated, 
all  of  the  land  between  the  cross  streets 
bounding  on  the  partly  vacated  street  suf- 

Headnotes  by  Bergen,  J. 

Note,  '^  Right  of  property  owner  whose 
means  of  access  from,  one  direction 
is  shut  off  or  interfered  with  hy  cloa- 
ing  of  adjoining  street  or  portion  of 
street  upon  which  he  is  situated. 

The  scope  of  this  note,  as  indicated  by 
the  title,  does  not  include  a  consideration 
of  the  rights  of  an  owner  of  property  abut' 
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fers  a  special  injury,  whether  it  abuts  on 
the  vacated  portion  or  not,  for  which  dam- 
ages may  be  appraised  and  awarded,  under 
a  statute  requiring  a  city  to  pay  damages 
caused  by  the  vacation  of  any  street. 

Same  —  railroad  on  vacated  portion. 

2.  The  building  of  a  railroad  embankment 
across  such  vacated  portion  of  a  street  is 
not  an  element  to  be  considered  in  assess- 
ing the  damage  resulting  from  the  vacation 
in  part  of  such  street. 

(Gummere,  Ch.  J.,  dissents.) 
(June  20,  1910.) 

ERROR  to  the  Supreme  Court  to  review 
a  judgment  setting  aside  an  award  by 
the  commissioners  of  assessment  for  local 
improvements  in  Newark,  of  damages   for 


injuries  to  defendants'  land  caused  by  the 
vacation  of  a  portion  of  a  street.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Riker  &  Riker  for  plaintiffs 
in  error. 

Mr.  Herbert  Boggs  for  defendant  in  er- 
ror. 

Bergen,  J.,  delivered  the  opinion  of  the 
court : 

The  commissioners  of  assessment  for  local 
improvements  in  the  city  of  Newark  made 
an  award  for  damages  to  certain  landown- 
ers arising  from  the  vacation  of  several  pub- 
lic highways;  among  them  were  Cioorga  T. 
Hatt,  Addison  Brown,  Charles  F.  Kilbuni, 
and   Walter   D.   Osborne,     The   mayor   and 


ting  directly  upon  the  portion  of  a  street 
closed,  so  that  access  from  that  street  is 
wholly  prevented;  or  the  rights  of  an  owner 
of  property  abutting  on  a  street  originally 
a  cul-de-sac,  of  which  a  portion  is  vacated, 
80  as  to  shut  off  his  sole  means  of  access, 
although  he  does  not  abut  directly  on  the 
portion  closed. 

For  cases  decided  prior  to  those  cited  in 
this  note,  as  to  the  rights  of  a  property 
owner  whose  means  of  access  from  one  direc- 
tion only  has  been  shut  off  or  interfered 
with  by 'the  closing  of  a  street  or  portion 
of  a  street,  see  note  in  2  L.R.A.(N.S.)  269. 

As  indicated  in  that  note,  there  is  a  con- 
flict among  the  decisions  of  the  different 
jurisdictions  as  to  whether  such  a  property 
owner  may  recover  damages  under  the  cir- 
cumstances indicated.  But  the  conflict 
seems  to  be  in  the  application  to  specific 
facts  of  the  generally  adopted  rule  that,  to 
entitle  an  owner  to  damages,  he  must  show 
a  violation  of  some  right  of  his  apart  from 
that  which  he  has  as  one  of  the  public, — 
a  loss  or  damage  different  in  kind,  and  not 
merely  in  degree,  from  that  suffered  by  the 
rest  of  the  community. 

Thus,  in  Ponischil  v.  Hoquiam  Sash  & 
Door  Co.  41  Wash.  303,  83  Pac.  316,  it  is 
held  that  the  owner  of  a  city  lot  at  the 
entrance  of  a  cul-de-sac  formed  by  the  vaca- 
tion of  a  portion  of  the  street  on  which  it 
abuts  is  not  entitled  to  damages  for  the 
vacation,  unless  special  damages  are  sus- 
tained, different  in  character  from  those  suf- 
fered by  the  public  at  large;  and  that  no 
such  special  damages  are  shown  where  the 
portion  of  the  street  closed  has  never  been 
opened  for  travel,  the  business  portion  of 
the  city  is  in  the  opposite  direction,  and 
the  value  of  the  lot  in  question  has  not  been 
lessened. 

But  in  Vanderburgh  v.  Minneapolis,  08 
Minn.  329,  6  L.R.A.(N.S.)  741,  108  N.  W. 
480,  it  is  held  that  an  owner  of  lots  on  a 
city  street  which  has  been  vacated  from  the 
line  of  such  lots  to  another  street,  a  portion 
of  which  was  also  vacated  and  which  bound- 
ed on  one  side  the  block  in  which  said  lots 
are  located,  thus  cutting  off  his  means  of 
access  from  that  direction,  and  leaving  his 
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property  fronting  on  a  cul-de-sac,  suffers 
an  injury  special  and  peculiar  to  his  prop- 
erty, not  common  to  the  public  at  large,  and 
is  entitled  to  compensation  under  a  con- 
stitutional provision  which  forbids  the  tak- 
ing or  damaging  of  private  property  for 
public  use  without  compensation.  The  court 
said:  "This  question  has  been  before  many 
of  the  courts  in  other  states  having  con- 
stitutional  provisions  similar  to  our  own, 
and  the  general  trend  of  the  decisions  is 
that,  for  the  vacation  of  a  public  street  un- 
der circumstances  like  those  disclosed  in 
this  case,  the  property  owner  is  entitled  to 
compensation.'* 

In  some  of  the  decisions,  as  in  Newabk 
v.  Hatt,  and  apparently  in  Vanderburgh  v. 
Minneapolis,  supra,  the  question  whether  a 
property  owner  has  suffered  a  special  in- 
jury from  the  closing  of  an  adjoining  street 
or  a  portion  of  the  street  on  which  he  is 
situated,  for  which  injury  he  is  entitled. to 
recover  damages,  turns  upon  the  question 
of  fact  as  to  whether  or  not  there  is  an  in- 
tervening cross  street  between  his  property 
and  the  portion  of  the  street  closed. 

Thus,  in  Henderson  v.  Lexington,  132  Ky. 
390,  22  L.R.A.(N.S.)  20,  111  S.  W.  318,  it 
is  held  that  the  property  owners  entitled  to 
compensation  for  the  vacation  of  a  street 
or  portion  of  a  street  include  all  those,  and 
only  those,  abutting  on  such  street  within 
the  block  or  blocks  in  which  the  closed  por- 
tion lies,  not  necessarily  limited  to  those 
abutting  on  the  vacated  portion  only. 

And  under  a  statute  providing  for  dam- 
ages for  the  vacating  or  streets,  an  owner 
of  lots  abutting  on  a  city  street  sustains 
no  injury  which  will  entitle  him  to  recover 
damages  for  the  vacation  of  a  portion  of 
such  street  within  another  block,  with  a 
cross  street  or  streets  intervening,  so  that 
access  to  the  lots  in  question  is  not  cut  off 
from  any  direction,  but  it  is  merely  made 
necessary  to  travel  farther  than  before  to 
reach  them  from  points  in  one  direction  be- 
vond  the  portion  vacated.  Re  Ruscomb 
'street,  30  Pa.  Super.  Ct.  476. 

But  where  the  vacation  of  a  part  of  a 
street  leaves  to  lots  on  the  remainder  of 
the  street  but  one  mode  of  access  from  the 
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oonimon  council  of  the  city  of  Newark  being 
diHsatisfied  with  the  award,  removed  the 
proceedings  to  the  supreme  court  by  writ  of 
certiorari,  in  which  court  the  award  to  the 
aforesaid  landowners  was  set  aside  (see  77 
N.  J.  L.  48,  71  AtL  330),  which  judgment 
was  brought  here  on  error  by  Kilburn  and 
Osborne,  the  other  owners  not  joining  in 
the  writ^  The  facts  shown  in  the  record  are 
that  Lawrence  street  in  Newark,  previous  to 
these  proceedings,  was  a  public  highway  con- 
necting Hamilton  street  with  Mechanic 
street,  and  that  Osborne  and  Kilburn  owned 
lands  fronting  on  it;  the  Osborne  tract 
being  on  the  comer  of  Mechanic  and  Law- 
rence streets,  with  a  frontage  of  64  feet  on 
the  latter,  and  107  feet  along  Mechanic 
street,  the  Kilburn  tract  having  a  frontage 


of  60  feet  on  Lawrence  street  adjoining  the 
Osborne  lot,  and  it  also  extended  along  the 
side  of  the  Osborne  lot  to  Mechanic  street. 
A  railroad  company,  being  the  owner  of 
all  the  land  abutting  on  Lawrence  street 
between  the  Osborne  and  Kilburn  tracts  and 
Hamilton  street,  desired  to  elevate  its  road- 
bed, and  the  city,  by  ordinance,  vacated  all 
of  Lawrence  street  from  the  southerly  line 
of  the  Kilburn  lot  to  Hamilton  street;  the 
effect  being  to  make  that  part  of  Lawrence 
street  upon  which  the  lots  of  these  two  own- 
ers abutted,  a  cul-de-sac.  The  railroad  com- 
pany elevated  its  road  to  the  height  of  8 
feet  6  inches,  and  built  a  concrete  retain- 
ing wall  along  the  southerly  Kilburn  line 
and  across  Lawrence  street,  thus  effectively 
closing  it  to  the  south  of  the  lands  of  Os- 


general  system  of  street  in  the  vicinity, 
whereas  before  the  vacation  there  were  two, 
damages  will  be  allowed  to  the  owners  of 
such  lots.  On  Reargument,  33  Pa.  Super. 
Ct.  148. 

In  Highbarger  v.  Milford,  71  Kan.  331, 
80  Pac.  633,  an  injunction  action  to  restrain 
the  closing  of  certain  streets,  it  was  held 
that  an  owner's  right  to  pass  freely  in  all 
directions  to  and  from  his  premises  by 
means  of  streets  constituting  the  highway 
boundaries  of  the  block  in  which  his  land  is 
situated,  at  the  time  he  purchased  it,  is  a 
right  in  which  he  has  a  greater  and  more 
vital  interest  than  has  the  general  public. 

And  in  Reis  v.  New  York,  188  N.  Y.  58, 
80  N.  E.  673,  affirming  113  App.  Div.  464, 
99  N.  Y.  Supp.  291,  a  suit  to  restrain  the 
continued  maintenance  and  further  erection 
of  obstructions  in  the  vacated  portion  of  a 
street,  it  was  said  that  a  city  having  statu- 
tory authority  to  clos  i  streets  may  close  a 
portion  of  a  street  between  two  cross  streets 
without  liability  to  make  compensation  for 
damages  to  an  owner  of  property  not  abut- 
ting on  the  portion  of  the  street  closed,  but 
on  portions  thereof  in  the  two  next  adja- 
cent blocks,  so  that  the  ways  of  access  to 
such  property  are  merely  made  less  direct 
from  certain  points. 

Under  a  statute  providing  for  the  compen- 
sation of  owners  of  property  "injuriously 
affected,"  an  owner  of  property  on  one  side 
of  a  street  has  been  held  to  be  entitled  to 
compensation  for  the  closing  of  a  street 
running  at  right  angles  to  the  first  street 
from  opposite  the  property  in  question.  Re 
Tate,  10  Ont.  L.  Rep.  651. 

And  so,  also,  an  owner  of  property  abut- 
ting on  a  highway  was  held  to  be  entitled 
to  damages  for  the  closing  of  a  portion 
thereof  immediately  adjacent  to  one  of  his 
boundaries,  so  that  a  road  was  left  across 
the  front  of  his  lot,  but  terminated  at  that 
boundary,  shutting  off  access  from  that  di- 
rection.   Re  Brown,  14  Ont.  L.  Rep,  627. 

But  in  Southern  R.  Co.  v.  Abies,  153  Ala. 
523,  45  So.  234,  it  was  held  that  an  owner 
of  property  abutting  on  a  street,  but  not 
on  the  particular  part  of  the  street  vacated, 
is  not  within  a  constitutional  provision  for 
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compensation  to  owners  of  property  taken 
or  injured  for  public  use,  although  the  va- 
cated portion  of  the  street  is  adjacent  to  hia 
property,  and  the  vacation  entirely  shuts 
off  his  means  of  access  from  that  direction. 

And  an  owner  of  property  which  does  not 
abut  on  the  street  vacated,  or  if  so,  lies  be- 
yond two  avenues,  with  reference  to  tho 
vacated  portion,  so  that  there  are  numer- 
ous convenient  and  reasonable  ways  of  in- 
gress to  and  egress  from  such  property,  does 
not  suffer  a  **taking"  of  a  private  right  of 
property  by  such  vacation.  Jackson  v.  Bir- 
mingham Foundry  &  Mach.  Co.  154  Ala. 
464,  45  So.  660. 

And  where  one  end  of  an  alley  between 
two  streets  is  closed,  an  owner  of  lots 
fronting  on  one  of  said  streets  and  abut- 
ting on  such  alley,  but  not  on  the  portion 
thereof  closed,  is  not  entitled  to  compen- 
sation for  such  closing,  as  he  is  not  de- 
prived of  a  convenient  and  reasonable  out- 
let to  neighboring  thoroughfares,  and  only 
abutting  owners  are  within  the  constitution- 
al provision  requiring  compensation  for 
property  taken  or  injured.  Hall  v.  Atlanta, 
B.  &  A.  R.  Co.  158  Ala.  271,  48  So.  365. 

In  Enders  v.  Friday,  78  Neb.  510,  111 
N.  W.  140,  15  A.  &  E.  Ann.  Cas.  685,  it 
was  held  that  an  owner  of  property  abutting 
on  a  city  or  village  street  is  j^ot  entitled  to 
damages  on  account  of  the  vacation  of  a 
portion  of  such  street  other  than  the  por- 
tion upon  which  his  propertv  abuts. 

And  Lee  v.  IMcCook,  82  Neb.  26,  116  N. 
W.  955,  an  injunction  action  against  city 
j  authorities  to  restrain  the  passage  of  an 
ordinance  closing  a  certain  street,  following 
Enders  v.  Friday,  supra,  holds  that  an 
owner  of  property  no  part  of  which  abuts 
upon  or  is  adjacent  to  a  roadway  sought 
to  be  vacated  suffers  no  wrong  that  would 
be  actionable  at  law  for  damages  on  account 
of  the  vacation  of  such  roadway;  the  only 
injury  he  sustains  is  such  as  is  common  to 
tl;e  community  generally;  the  nature  of  the 
injury  is  no  different  from  that  sustained 
bv  other  persons. 
'in  Povthress  v.  Mobile  &  O.  R.  Co.  92 
Miss.  638,  40  So.  139,  a  bill  for  an  injunc- 
tion to  restrain  the  closing  of  a  portion  of 
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borne  and  Kilburn,  and  preventing  all  ac- 
cess to  their  lands  over  Lawrence  street 
Irom  Hamilton  street. 

The  charter  of  the  city  of  Newark,  P.  L. 
1862,  p.  333,  provides  that  when  the  city 
shall  determine,  by  ordinance,  to  vacate  any 
street,  "and  any  land  will  be  damaged  by 
such  vacating,"  the  damages,  if  the  city  and 
owner  cannot  agree,  shall  be  ascertained  and 
awarded  by  commissioners  appointed  for 
such  purpose.  In  the  present  case  such 
award  was  made,  and  is  now  here  under  re- 
view. The  record  shows  that  ^be  commis- 
sioners allowed  damages  to  Osborne  and 
Kilburn,  estimated  to  result  from  the  vaca- 
tion of  Lawrence  street  to  the  extent  it  was 
vacated,  and  also  from  the  elevation  of  the 
roadbed  of  the  railroad  on  their  own  land 
immediately  adjoining  the  Kilburn  tract 
and  across  Lawrence  street.  The  supreme 
court  set  aside  the  award  upon  two  grounds : 
First,  because  the  commissioners  awarded 
damages  which  they  estimated  to  result  to 
the  land  from  the  elevation  of  the  railroad; 


and  second,  that  the  lands  not  abutting  on 
the  vacated  portion  of  the  street  were  not 
lands  which  "will  be  damaged  by  such  vacat- 
ing" of  the  street,  within  the  meaning  of  thm 
statute. 

We  agree  with  the  supreme  court  thai 
it  was  improper  for  the  commissioners  to 
consider  the  elevation  of  the  railroad  as  an 
element  of  damage;  for  that  was  'no  part 
of  the  street  vacation,  but  a  lawful  use  by 
the  landowner  of  its  property.  The  other 
question  is  more  difficult  because  of  a  con- 
flict of  judicial  opinion;  authority  entitled 
to  the  highest  consideration  supporting  each 
side  of  the  general  proposition.  The  ques- 
tion has  not  been  distinctly  passed  upon  by 
this  court,  and  we  are  at  liberty  to  adopt 
that  rule  which  appears  to  use  to  be  most 
reasonable  and  just. 

The  right  of  the  state  to  destroy  public 
improvements  of  this  class  without  com- 
pensation is  not  limited  by  the  Constitu- 
tion, and  except  for  the  statute,  as  ex- 
pressed in  the  charter  of  the  city,  this  street 


a  certain  street,  it  was  held  that  an  owner  of 
property  abutting  on  the  street,  but  not  on 
the  portion  thereof  proposed  to  be  vacated, 
is  not  an  abutting  landowner  on  the  street, 
within  the  meaning  of  the  Mississippi  Code, 
entitling  him  to  have  compensation  first 
made  to  him  before  the  closing  of  the  streut. 
The  court  said,  however:  "If  the  complain- 
ants have  suffered  any  special  damage  by 
the  closing  of  this  street,  not  shared  in  by 
all  the  public,  they  have  recourse  against 
the  municipality;  but,  in  the  meantime,  it 
is  within  the  power  of  the  municipality  to 
close  the  street,  if,  in  the  judgment  of  the 
municipality,  it  is  dangerous  to  pedestrians 
and  others." 

And  in  Alabama  &  V.  R.  Co.  v.  Turner 
(Miss.)  52  So.  261,  a  suit  brou^^ht  after  the 
closing  of  a  street  and  the  placing  of  an  ob- 
struction on  the  closed  portion,  to  recover 
damages  sutained  by  reason  of  such  closing 
and  obstruction,  where  the  situation  of  the 
property  with  reference  to  the  closed  portion 
,  of  the  street  ^eems  to  have  been  very  simi- 
lar to  that  in  Poythress  v.  Mobile  &  0.  R. 
Co.  supra,  it  was  held  that  an  owner  of 
property  on  a  continuous  street  which, 
though  its  two  ends  bore  different  names, 
formed  a  continuous  and  unobstructed  way 
to  and  from  and  in  front  of  his  property 
into  a  town  and  across  a  railroad  right  of 
way,  is  an  "abutting  owner,"  within  the 
meaning  of  the  same  statute,  and  as  such 
entitled  to  compensation  in  advance  of  the 
closing  of  a  portion  of  the  street  adjacent 
to  his  property,  whereby  his  means  of  ac- 
cess in  one  direction  is  entirely  cut  off,  and 
he  is  compelled  to  take  a  very  circuitous 
route  to  reach  it. 

In  People  ex  rel.  Bushnell  v.  Newell,  131 
App.  Div.  655,  115  N.  Y.  Siipp.  399,  it  was 
held  that  an  owner  of  property  not  adjacent 
to  any  part  of  a  discontinued  highway,  but 
on  a  iiighwav  to  which  the  discontinued  one 
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ran  perpendicular,  is  not  entitled  to  dam- 
ages for  the  discontinuance,  his  land  not 
being  "affected  thereby,"  within  the  mean- 
ing of  the  section  of  the  highway  law  pro- 
viding for  discontinuing  a  road.  The  court 
said:  "The  inconvenience  he  suffers  by  rea- 
son of  the  discontinuance  comes  to  him  in 
common  with  the  general  public  whose  busi- 
ness or  pleasure  might  lead  them  to  contin- 
ue to  use  the  highway,  if  it  had  not  been 
discontinued." 

So,  a  statute  permitting  a  recovery  of 
damages  for  the  closing  of  a  street,  by  rea- 
son of  rights  or  interests  therein  taken, 
affected,  or  damages,  does  not  authorize  the 
payment  of  damages  to  an  owner  of  property 
which  does  not  abut  upon  any  part  of  the 
street  affected  by  the  closing,  and  which  is 
bounded  bv  other  streets.  Re  West  Idlst 
Street,  123  N.  Y.  Supp.  343. 

Where  a  street  is  laid  out  upon  a  city 
plan  up  to  the  line  of  a  railroad  on  each 
side,  but  not  across  the  right  of  way,  and 
the  crossing  is  merely  permissive  to  the 
public  by  the  railroad  company,  an  owner  of 
property  abutting  on  the  portion  of  the 
street  on  one  side  of  the  railroad  is  not  en- 
titled to  recover  damage  for  a  vacation  of 
the  portion  on  the  other  side,  "for  if  the 
public  had  no  legal  right  to  cross  the  right 
of  way  of  the  railroad  at  the  point  involved, 
it  would  follow  that  any  damage  which  the 
property  owners  west  of  the  railroad  suf- 
fered by  reason  of  the  striking  of  the  street 
from  the  plan  would  not  be  different  from 
that  of  the  public  at  large."  Nor  is  an 
owner  entitled  to  recover  damages  for  such 
vacation,  where  there  is  no  evidence  to  show 
that  the  crossing  on  the  vacated  side 
joined  any  well-defined  road  which  at  any 
time  corresponded  with  the  platted  lines 
of  the  street  on  that  side.  Siddall  v.  Phila- 
delphia, 225  Pa.  65,  73  Atl.  1013. 
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could  have  been  vacated  without  the  slight- 
est consideration  of  its  effect  upon  any  land 
lying  along  it,  or  the  payment  by  the  city  of 
compensation  to  any  landowners  for  dam- 
ages. But  this  statute  requires  the  city 
to  ascertain,  by  agreement,  or  appraisement 
by  commissioners,  the  extent  to  which  any 
land  will  be  damaged  by  the  vacation  of  a 
street,  which  damage  the  city  is  required 
to  pay  to  the  owner.  It  is  not  such  damage 
as  the  owner  may  suffer  in  common  with 
the  public,  but  the  impairment  of  the  value 
of  the  land  caused  by  the  vacation  of  the 
street. 

The  question  now  presented  is  whether 
land  abutting  on  a  public  highway  over 
which  access  may  be  had  to  it  from  inter- 
secting streets  at  each  end  of  the  block  in 
which  it  is  located  "will  be  damaged,'' 
within  the  meaning  of  our  statute,  by  the 
vacation  of  a  portion  of  the  abutting  street, 
so  that  direct  access  to  it  from  one  of  such 
intersecting  streets  is  prevented,  although 
the  land  does  not  adjoin  the  part  vacated, 
but  only  abuts  upon  a  cul-de-sac  created  by 
the  vacation;  or,  are  lands  so  affected  not 
damaged  in  such  peculiar  or  special  manner 
as  to  justify  the  ascertainment  and  awarding 
of  damages  for  the  consequent  impairment 
of  their  value.  In  Massachusetts  the  latter 
rule  seems  to  have  been  adopted. 

In  Smith  v.  Boston,  7  Cush.  254,  suit  was 
brought  by  a  landowner  for  damages  claimed 
to  have  resulted  from  the  vacation  of  a  por- 
tion of  Market  street.  Some  of  the  land 
was  on  Market  street,  but  part  was  not, 
and  they  were  all  accessible  by  other  pub- 
lic streets.  At  the  trial  it  was  held  that 
plaintiff  could  not  prove  damages  because 
neither  of  his  estates  abutted  on  that  part 
of  Market  street  which  was  vacated,  and 
the  ruling  was  sustained  on  error  in  the 
supreme  court.  But  the  court  said:  "We 
do  not  mean  to  be  understood  as  laying 
down  a  universal  rule  that  in  no  case  can 
a  man  have  damages  for  the  discontinuance 
of  a  highway,  unless  his  land  bounds  upon 
it;  although  as  applicable  to  city  streets  in- 
tersecting each  other  at  short  distances,  it 
is  an  equitable  rule."  It  did  not  appear  in 
this  case  that  the  plaintiff's  land  was  in  the 
block  along  which  a  portion  of  the  street 
was  vacated ;  the  inference  to  be  drawn  from 
the  case,  as  reported,  is  that  such  was  not 
the  case.  This  case  and  others  approving 
it  were  followed  in  Stanwood  ▼.  Maiden, 
167  Mass.  17,  16  L.R.A.  591,  31  N.  E.  702, 
the  court  saying:  "We  express  no  opinion 
as  to  how  we  should  have  decided  any  of 
the  foregoing  cases,  had  they  arisen  before 
us  for  the  first  time.  It  is  enough  to  say 
that  Smith  v.  Boston  is  intelligible,  even 
if  with  justice  it  might  have  been  more 
liberal."  The  Massachusetts  rule  has  ap- 
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parently  been  adopted  by  the  courts  of  New 
i'ork.  This  rule,  as  I  understand  the  rea- 
soning, rests  upon  the  ground  that  in  the 
cases  decided  the  lands  affected  by  the  va- 
cation suffered  damage  of  the  same  kind 
as  that  sustained  by  lands  held  by  the 
general  public,  differing  only  in  degree,  and 
therefore  too  remote. 

In  Chicago  v.  Burcky,  158  111.  103,  29 
L.R.A.  568,  49  Am.  St.  Rep.  142,  42  N.  E. 
178,  the  supreme  court  of  Illinois  had  be- 
fore it  a  case  similar  to  that  at  present  un- 
der consideration.  There  the  plaintiff  o^7ned 
lands  abutting  on  a  street  extending  fron? 
one  intersecting  street  to  another,  and  th0 
city  vacated  a  part  of  that  portion  of  the 
street,  but  not  the  part  upon  which  plain- 
tiff's land  abutted;  the  vacated  part,  how- 
ever, beginning  at  the  corner  of  plaintiff's 
land,  as  in  this  case.  In  determining  that 
the  plaintiff  had  a  right  of  action,  the 
court  said:  "What  was  originally  a  thor- 
oughfare along  the  entire  line  of  plaintiff's 
property  fronting  on  Sixty-first  street  was, 
by  the  action  of  the  town,  turned  into  a 
blind  court.  No  other  property  was  dam- 
aged or  affected  in  the  same  way.  .  .  . 
ihe  property  of  the  general  public  was  not 
affected  like  plaintiff's,  nor  were  the  dam- 
ages sustained  by  the  public  of  the  same 
kind." 

In  Re  Mellon  Street,  182  Pa.  397,  38 
L.R.A.  275,  38  Atl.  482,  it  was  held  that, 
although  the  land  alleged  to  be  damaged 
did  not  abut  on  the  vacated  portion  of 
the  street,  the  effect  of  the  vacation  was  to 
create  a  cul-de-sac,  and  therefore  the  land 
was  subject  to  special  damage,  and  the 
owner  entitled  to  compensation  therefor. 

In  Dodge  v.  Pennsylvania  R.  Co.  43  N. 
J.  Eq.  351,  11  Atl.  751,  the  complainant 
filed  his  bill  to  restrain  the  Pennsylvania 
Railroad  Company  from  obstructing  Green 
street  with  an  embankment  at  a  point  where 
it  had  been  vacated  for  the  purpose  of  al- 
lowing the  company  to  elevate  its  railroad. 
The  questions  raised  there  are  not  perti- 
nent to  this  issue,  and  the  case  is  referred 
to  only  because  it  is  relied  upon  by  the 
defendant  in  error.  But  whatever  may 
have  been  said  by  the  court  in  deciding  that 
case  must  be  read  in  connection  with  the 
fact  stated  in  the  opinion  that  complain- 
ant's title  was  not  to  lands  "in  that  part 
of  Green  street,  extending  both  north  and 
south  of  the  lands  conveyed  to  the  two  next 
adjacent  cross  streets,  but  in  that  part  of 
Green  street  which  lay  entirely  beyond  the 
two  next  adjacent  cross  streets,"  thus  show- 
ing that  access  to  it  was  not  restrained  to  a 
cul-de-sac. 

In  State,  Kean,  Prosecutrix,  v.  Elizabeth, 
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64  N.  J.  L.  462,  24  Atl.  495,  it  appeared  that 
Schiller  street  crossed  York  street,  on  which 
prosecutor's  land  was  located,  between  the 
land  of  the  prosecutor  ana  the  vacated' por- 
tion of  York  street,  and  the  proceeding 
was  to  test  the  power  of  the  city  to  vacate, 
no  question  of  damages  was  presented,  and 
in  this  court  on  error,  65  N.  J.  L.  337,  26 
Atl.  939,  the  opinion  of  Chancellor,  then 
Mr.  Justice  Magie,  is  confined  to  the  ques- 
tion of  the  power  of  the  city  to  pass  the 
ordinance  under  review. 

There  is  nothing  to  be  found  in  the  ad- 
judged cases  in  this  state  inconsistent  with 
the  view  that  the  right  of  the  public  in  an 
open  highway  is  of  passage  over  it,  and 
that  this  right  the  abutting  owner  has  in 
common  with  the  public,  and  suffers  in 
common  with  it  when  deprived  of  such 
right  by  an  obstruction  to  that  use,  and 
that  there  is  in  addition  to  this,  at  least, 
a  special  right  of  access  to  his  land  from 
the  next  adjacent  intersecting  streets,  over 
the  highway  on  which  it  bounds,  and  that 
such  right  of  access,  in  either  direction  the 
street  allows,  is  a  special  advantage  to  the 
lands  lying  on  it  between  any  two  intersect- 
ing streets.  It  is  not  a  question  whether 
the  land  adjoins  the  vacated  portion  or  not, 
but  rather,  Will  its  value  be  impaired  if 
deprived  of  one  of  the  immediate  means  ot 
access  to  it?  We  are  of  opinion  that  such 
right  of  access  is  of  special  advantage  to  all 
the  land  abutting  a  highway  on  a  block 
between  two  streets,  and  that  the  vacation 
of  a  part  of  such  street  diminishes  the 
value  of  all  the  land  between  the  next  ad- 
jacent cross  streets,  and  that,  in  appraising 
the  damage  to  the  lands  of  the  plaintiffs  in 
error,  the  commissioners  of  assessment 
should  consider  to  what  extent,  if  any,  such 
lands  are  diminished  in  value  because  de- 
prived of  one  means  of  access,  but  should 
not  allow  any  damages  on  account  of  the 
track  elevation.  The  views  adopted  by 
the  supreme  court  resulted  in  denying  to 
Messrs.  Kilburn  and  Osborne  any  right 
whatever  to  damages  for  the  vacation  of 
Lawrence  street.  Accordingly,  the  judg- 
ment of  that  court  in  setting  aside  the 
award  made  by  the  commissioners  of  as- 
sessment did  not  provide  for  any  new  as- 
sessment to  be  made  in  favor  of  these  land- 
owners. 

The  judgment  cf  the  Supreme  Court 
should  therefore  be  reversed,  and  a  new 
judgment  entered  setting  aside  the  award 
of  damages  under  review  by  that  court,  and 
referring  it  back  to  the  assessment  commis- 
sioners to  make  a  new  award  to  the  plaiiv 
tiffs  in  error,  Kilburn  and  Osborne,  for  the 
damages  represented  by  the  diminution  of 
the  market  value  of  their  lands,  caused  by 
the  vacation  of  the  street,  but  without  al- 
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lowance  for  any  diminution  of  value  cauaed 
by  the  track  elevation. 
The  judgment  under  review  is  reversed* 

Gummere,  Ch.  J.,  dissents. 


OKLAHOMA  SUPREME  COURT. 

T.  J.  WALKER,  Plff.  in  Err., 

V. 

C.   J.   BOWMAN  et   al. 

(—  Okla.  -— ,  111  Pac.  319.) 

Action  —  agra Inst    liability    of   title   ab» 
stracter  —  when  accrues. 

A  right  of  action  against  an  abstractei 
for  dania<::es  resulting  from  incompleteness, 
imperfections,  or  error  in  an  abstract  fur- 
nished by  him,  accrues  ».t  the  time  the  ex- 
amination is  made  and  reported,  and  not 
when  the  error  is  discovered  and  the  dam- 
ages resulting  therefrom  have  been  paid. 

(September    13,   1910.) 

fpRROR  to  the  District  Court  for  Okla- 
J  homa'  County  to  review  a  judgment  sus- 
taining a  demurrer  to  the  petition  in  an 
action  brought  to  recover  damages  alleged 
to  have  been  caused  bv  errors  in  an  ab- 
stract  of  title  furnished  by  defendants.  Re- 
versed. 

The  former  opinion  in  this  case,  rendered 
November  11,  1909,  and  reported  in  105  Pac. 
649,  affirming  the  decision  below,  having 
turned  upon  the  question  of  damages,  and 
having  been  withdrawn  upon  rehearing,  is 
of  no  value  upon  the  question  involved 
upon  the  present  re-rehearing,  and  is  there- 
fore omitted. 

The  other  facts  are  sufficiently  stated  in 
the  opinion. 

Mr.  S.  A.  Horton,  for  plaintiff  in  error: 

Plaintiff  stated  a  cause  of  action  by  al- 
leging that  she  gave  W.  T.  Scott  a  warranty 
deed,  that  W.  T.  Scott  had  redeemed  the 
land  from  an  existing  lien,  and  that  she 
had  thereby  become  liable  to  him,  i^  being 
sufficient   that   she   becomes  liable   to   pay. 

Abilene  v.  Wright,  4  Kan.  App.  708,  46 
Pac.  716;  Donnelly  v.  Hufschmidt,  79  Cal. 
74,  21  Pac.  546;  Frankfort  &  V.  Traction 
Co.  v.  Hulette,  32  Ky.  L.  Rep.  732,  106  S.  W. 

Headnote  by  Dunn,  Ch.  J. 

Note.  —  The  question  when  an  action  ac- 
crues against  abstracters  for  making  an  in- 
correct report  or  abstract  of  titles  is  dis- 
cussed in  a  note  to  Aachen  &  M.  F.  Ins.  Co. 
V.  Morton,  16  L.R.A.(N.S.)  160.  A  note 
to  Equitable  Bldg.  &  L.  Asso.  v.  Bank  of 
Commerce  k  T.  Co.  12  L.R.A.  (N.S.)  449, 
discusses  the  general  question  of  liability 
of  title  abstracter. 
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1193;  Kirn  ▼.  t-ape  Girardeau  &  C.  R.  Co. 
124  Mo.  App.  271,  101  S.  W.  673;  Stanton 
V.  French,  83  Cal.  194,  23  Pac.  355 ;  Swartz 
V.  Ballou,  47  Iowa,  188,  29  Am.  Rep.  470. 

Mr.  H.  R.  Winn,  for  defendants  in  error : 

In  an  action  against  an  abstracter  for  in- 
completeness, imperfection,  or  error  made  in 
compiling  an  abstract,  the  petition  must 
allege  the  incompleteness,  imperfection,  or 
error,  and  actual  damage  to  the  complain- 
ant by- reason  thereof. 

Webb's  Pollock,  Torts,  pp.  7,  215,  216; 
Cooley,  Torts,  66,  67,  98;  Allen  v.  Clark,  7 
L.  T.  N.  S.  781;  Dodd  v.  Williams,  3  Mo. 
App.  281;  Morange  v.  Mix,  44  N.  Y.  315; 
United  States  Wind  Engine  &  Pump  Co.  v. 
Linville,  43  Kan.  455,  23  Pac.  507;  Kim- 
ball V.  Connolly,  3  Keyes,  57 ;  National  Sav. 
Bank  v.  Ward,  100  U.  S.  195,  25  L.  ed.  621; 
Fish  V.  Kelly,  17  C.  B.  N.  S.  194;  Shearm. 
&  Redf.  Neg.  §  215;  Kahl  v.  Love,  37  N.  J. 
L.  6;  Houseman  v.  Girard  Mut.  Bldg.  &, 
L.  Asso.  81  Pa.  256;  Chase  v.  Heaney,  70 
111.  268;  Symns  v.  Cutter,  9  Kan.  App.  210, 
59  Pac.  671;  Mallory  v.  Ferguson,  50  Kan. 
685,  22  L.R.A.  99,  32  Pac.  410. 

Where  the  gist  of  the  action  is  pecuniary 
damage,  and  no  such  damage  has  been  sus- 
tained by  plaintiff,  the  verdict  should  be 
for  defendant,  and  not  for  nominal  dam- 
ages. 

8edgw.  Damages,  p.  45,  note  2,  pp.  65,  56; 
Commercial  Bank  v.  Ten  Eyck,  48  N.  Y. 
305;  Hobson  v.  Thelluson,  L.  R.  2  Q.  B. 
642;   Webb's  Pollock,  Torts,  7,  215,  216. 

If  there  is  in  fact  an  error  in  the  ab- 
stract, and  through  reliance  upon  it,  the 
customer  has  sustained  injury,  he  may  hold 
the  abstracter  liable  therefor  to  the  extent 
only  of  the  injury  sustained. 

Equitable  Bldg.  &  L.  Asso.  v.  Bank  of 
Commerce  &  T.  Co.  118  Tenn.  678,  12 
L.R.A.(N.S.)  449,  102  S.  W.  901,  32  A.  &  E. 
Ann.  Cas.  407;  National  Sav.  Bank  v. 
Ward,  supra;  Banker  v.  Caldwell,  3  Minn. 
94,  Gil.  46;  Kane  v.  Rippey,  22  Or.  296,  23 
Pac.  180;  Heinsen  v.  Lamb,  117  111.  549,  7 
N.  E.  75 ;  Wacek  v.  Frink,  51  Minn.  282,  38 
Am.  St.  Rep.  502,  63  N.  W.  633;  Young  v. 
Lohr,  138  Iowa,  624,  92  N.  W.  684;  Rankin 
v.  Schaeffer,  4  Mo.  App.  108;  Keuthan  v. 
St.  Louis  Trust  Co.  101  Mo.  App.  1,  73  S. 
W.  334;  Dickie  v.  Nashville  Abstract  Co.  89 
Tenn.  432,  24  Am.  St.  Rep.  616,  14  S.  W. 
896. 

Dunn,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

This  case  presents  error  from  the  district 
court  of  Oklahoma  county,  and  is  an  action 
brought  by  plaintiff  in  error  as  plaintiff, 
against  C.  J.  Bowman  and  G.  W.  Stephen- 
son, doing  business  under  the  firm  name  of 
Bowman  &  Stephenson,  and  certain  sure- 
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ties  on  their  bond  as  abstracters.  To  the  pe- 
tition a  demurrer  was  filed  on  the  ground 
that  the  same  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  which  the 
court  sustained,  from  which  action  the  ap- 
peal is  prosecuted.  From  the  petition  it  ap- 
pears that  the  plaintiff  employed  and  paid 
the  principal  defendants  herein  to  prepare 
for  her  an  abstract  to  a  certain  tract  of 
land  which  she  desired  to  purchase.  She 
procured  the  abstract  for  the  purpose  of 
ascertaining  the  condition  of  the  title. 
Prior  to  that  date  an  attachment  had  been 
run  against  the  land,  and  was  an  existing 
lien  at  the  time  the  abstract  was  prepared 
and  delivered,  but  was  not  shown  on  the 
abstract.  Thereafter  plaintiff,  relying  on 
the  correctness  of  the  abstract,  purchased 
the  land,  and  subsequently  sold  it,  giving  a 
warranty  deed  thereto.  Her  grantee  was 
compelled,  in  order  to  retain  and  protect  his 
title,  to  pay  off  the  attachment  lien  above 
mentioned,  whereupon  plaintiff  became  liable 
on  her  deed  to  her  grantee  for  the  amount 
of  his  damages.  The  petition  fails  to  dis- 
close that  plaintiff  has  paid  the  damages 
incurred  by  her  grantee,  and  it  is  the  con- 
tention of  counsel  for  defendants  herein 
that,  until  plaintiff  has  made  that  payment, 
no  cause  of  action  accrues,  contending  that 
she  had  not  been  damaged  within  the  mean- 
ing of  the  statute.  Counsel  for  plaintiff 
contends  that  the  damage  accrued  at  the 
time  the  abstract  was  delivered,  and  the 
issue  thus  made  is  the  one  presented  to  us 
for  our  determination. 

Section  1,  chap.  1,  Comp.  Laws  (Okla.) 
1909,  provides  for  a  bond  to  be  given  by 
persons  who  engage  in  the  making  of  ab- 
stracts, to  contain  the  following  provision 
that  they  ( the  abstracter  and  his  bondsmen ) 
"will  pay  all  damages  that  may  accrue  to 
any  person  by  reason  of  any  incompleteness, 
imperfections,  or  error  in  any  abstract  fur- 
nished by  him."  The  word  "accrue,"  as 
used  in  that  sentence,  means  to  become  a 
present  and  enforceable  demand.  McGui- 
gan  V.  Rolfe,  80  111.  App.  256,  259.  "A 
cause  of  action  accrues  from  the  time  the 
right  to  sue  for  the  breach  attaches."  Amy 
V.  Dubuque,  98  U.  S.  470,  476,  25  L.  ed.  228, 
231;  1  Words  &  Phrases,  p.  301.  And  the 
rule  on  the  question  presented,  as  adduced 
from  the  authorities,  is  stated  by  1  Cyc. 
Law  &  Proc.  p.  217,  as  follows:  "The  right 
of  action  against  an  abstracter  for  damages 
resulting  from  an  incorrect  abstract  ac- 
crues at  the  time  the  examination  is  made 
and  reported,  and  not  when  the  error  is  dis- 
covered or  damages  result  therefrom."  See 
also  cases  cited  under  note  39.  The  follow- 
ing cases  cited  to  sustain  the  text,  and  oth- 
ers, are  noted  as  follows:  Provident  Loan 
Trust  Co.  V.  Wolcott,  5  Kan.  App.  473,  47 
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Pac.  8;  Schade  v.  Gehner,  133  Mo.  252,  34 
8.  W.  576;  Rankin  v.  Schaeffer,  4  Mo.  App. 
108;  Security  Abstract  of  Title  Co.  v. 
Longacre,  56  Neb.  469,  76  N.  W.  1073; 
Brown  v.  Sims,  22  Ind.  App.  317,  72  Am.  St. 
Rep.  308,  53  N.  E.  770;  Russell  ic  Co.  v. 
Polk  County  Abstract  Co.  87  Iowa,  233,  43 
Am.  St.  Rep.  381,  54  N.  W.  212;  Lattin  v. 
Gillette,  95  Cal.  317,  29  Am.  St.  Rep.  115, 
30  Pac.  546. 

In  the  case  of  Rankin  v.  Schaeffer,  supra, 
it  is  said:  "The  examiner  of  titles  does  not 
warrant.  He  is  not  liable,  except  for  neg- 
ligence or  want  of  necessary  skill  and 
knowledge.  The  contract  made  by  him  when 
he  receives  a  fee  and  examines  a  title  is 
not  one  of  indemnity,  but  a  contract  that  he 
will  faithfully  and  skilfully  do  his  work; 
and  this  contract  is  broken,  and  an  action 
lies  for  the  breach  of  it,  so  soon  as  he, 
through  negligence  or  ignorance  of  his  busi- 
ness, delivers  a  false  certificate  of  title. 
Where  indemnity  alone  is  expressed,  it  has 
always  been  held  that  damage  must  be  sus- 
tained before  a  recovery  can  be  had;  but, 
where  there  is  a  positive  agreement  to  do 
the  act  which  is  to  prevent  damage  to 
plaintiff,  there  the  action  lies  if  defendant 
neglects  or  refuses  to  do  the  act.  Re  Ne- 
gus, 7  Wend.  499;  Ham  v.  fiill,  29  Mo. 
276;  Rowsey  v.  Lynch,  61  Mo.  560."  Also, 
in  such  a  case,  where  the  petition  alleges  the 
breach  of  duty  and  also  special  and  con- 
sequential damages,  the  breach  of  the  duty, 
and  not  the  consequential  damage,  is  the 
cause  of  action.  Moore  v.  Juvenal,  92  Pa. 
484. 

The  petition  alleges  the  insolvency  of 
plain ti^s  grantor,  and  also  with  some  detail 
sets  up  her  liability  on  a  warranty  deed 
which  she  had  made  to  the  property,  and  un- 
der the  authorities  above  noted,  we  think 
there  can  be  no  doubt  about  the  liability  of 
the  defendants  to  her  for  the  damage  which 
she  suffered  by  reason  of  any  negligence  on 
their  part  in  making  for  her  a  faulty  and  er- 
roneous abstract.  If  an  abstracter  could  not 
be  held  liable  under  conditions  presented 
and  insisted  on  in  this  case,  there  would  be 
practically  no  protection  in  an  abstract  to 
those  who  secure  and  pay  for  the  same,  for 
the  purpose  of  relying  thereon  in  the  pur- 
chase of  real  estate. 

The  former  opinion  of  this  court  in  this 
case,  reported  in  105  Pac.  649,  is  reversed. 
The  cause  is  accordingly  remanded  to  the 
District  Court  of  Oklahoma  County,  with  in- 
structions to  set  aside  the  judgment  hereto- 
fore rendered,  and  proceed  in  accordance 
herewith. 

Turner,  Kane,  Hayes,  and  Wllllanis, 
JJ.,  concur. 
30  L.R.A.(N.S.) 


VIRGINIA  SUPREME  COURT  OP 

PEALS. 

SALLIE  G.  WAGGONER,  Appt., 

v. 

JOHN  P.  WAGGONER  et  aL 
(— Va.  — ,  68  S.  E.  990.) 


Will  —  property  of  devisee  —  election. 

1.  Under  a  will  devising  by  one  clause  the 
homestead  in  which  testator  had  only  an 
undivided  moiety,  the  other  moiety  belong- 
ing to  his  wife,  to  her  for  life,  and  by  other 
clauses  giving  the  rest  of  his  property  to 
her  for  life,  she  is  required  to  elect  between 
her  right  in  the  homestead  and  her  rights 
under  the  will. 

Same  —  mistake  of  fact  —  effect. 

2.  The  claim  of  a  widow  owning  a  half 
interest  in  the  homestead  property,  under 
the  will  of  her  husband,  who  owned  the 
other  half  interest,  which  gives  her  a  life 
estate  in  the  whole  homestead  and  in  other 
property,  does  not  amount  to  an  election 
which  will  destroy  her  individual  right,  if 
she  was  ignorant  of  the  fact  that  loss  of 
her  right  would  result  from  claiming  under 
the  will,  where  the  other  party  can  be  placed 
in  substantially  the  same  situation  as  if  no 
election  had  been  attempted,  since  her  act 
must  be  regarded  as  under  misconception  of 
fact. 

Election  —  statute  —  time  limit. 

3.  A  statute  requiring  a  widow  to  re- 
nounce the  provisions  of  her  husband's  will 
within  a  certain  time  after  his  death,  if  at 
all,  has  no  application  to  her  duty  to  elect 
between  the  will,  which  attempts  to  dispose 
of  her  individual  property  and  her  inde- 
pendent  rights  in   such  property. 

(September  15,  1910.) 

Note.  —  Devise  or  hequest  of  property 
in  which  testator  had  hut  a  part  in' 
terest  as  putting  co-otvner,  who  is  a 
beneficiary,  to  his  election. 


This  note  aims  to  include  only  those 
in  which  it  appeared  that  the  testator  had 
a  devisable  interest  in  the  property  which  he 
attempted  to  dispose  of,  and  not  those  where 
his  interest  in  the  property  expired  at  his 
death,  as,  for  example,  where  tne  property 
sought  to  be  disposed  of  was  community 
property,  or  was  held  by  the  testator  and 
beneficiary  as  tenants  by  the  entirety. 

All  the  authorities  are  agreed  upon  the 
rule  of  law  applied  in  the  above  decision  that 
the  doctrine  of  election  is  not  applicable  to 
a  gift  of  property  by  a  testator  having  only 
a  part  interest  therein,  unless  he  has  so 
expressed  his  disposition  thereof  as  to  show 
an  attempt  to  give  the  whole  of  such  prop- 
erty. 

One  of  the  clearest  expressions  of  this 
rule  of  law  is  in  Pratt  v.  Douglas,  38  N.  J. 
Eq.  5.16,  where  the  court  said:  "Where 
a  testator  has  only  a  limited  interest  in 
property  he  afTects  to  dispose  of  by  his 
will,  as,  for  instance,  an  undivided  thars. 
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APPEAL  by  complainant  from  a  decree  of 
the  Corporation  Court  of  the  City  of 
Koanoke  in  defendants'  favor  in  a  suit  to 
construe  the  will  of  John  P.  Waggoner,  de- 
ceased, to  recover  certain  advances  alleged 
to  have  been  made  to  decedent's  estate,  and 
to  partition  such  estate.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hall,  Woods,  &  Jackson  for 
appellant. 

Messrs.  G.  B.  Moomaw  and  H.  M. 
Moomaw,  for  appellees: 

Ue  who  accepts  a  benefit  under  a  deed  or 
will  must  adopt  the  contents  of  the  whole 
instrument,  conform  to  all  its  provisions, 
and  relinquish  every  right  inconsistent  with 
it. 

Penn  v.  Guggenheimer,  76  Va.  846. 

The  party  must  elect  where  it  appears 
that  there  has  been  a  disposition  of  the 
property  of  another  to  a  third  party,  where 


there  is  a  valid  gift  of  the  testator's  prop- 
erty to  such  third  person. 

Eaton,  Eq.  Jur.  180-185;  Pom.  Eq.  Jur. 
§§  464,  480;  Penn  v.  Guggenheimer,  76  Va. 
839;  Kinnaird  v.  Williams,  8  Leigh,  400; 
Wilson  V.  Townshend,  2  Ves.  Jr.  697. 

To  permit  complainant  to  claim  her  un- 
divided half  interest  in  lot  15,  section  9, 
and  also  a  life  estate  in  the  residue  of  lot 
15,  section  9,  and  a  life  estate  in  lot  14, 
section  9,  which  was  a  part  of  the  home 
property,  and  her  life  estate  in  the  other 
property  described  in  the  will,  would  have 
the  effect  of  destroying  the  whole  scheme 
of  the  will.  Craig  v.  Walthall,  14  Qratt 
518. 

The  petitioner  had  made  an  election  un- 
der the  will. 

Penn  v.  Guggenheimer,  76  Va.  860;  Adsit 
V.  Adsit,  2  Johns.  Ch.  448;  2  Story,  £q. 
Jur.  §§  1097,  1098. 


there  is  a  distinction  between  a  gift  in 
general  words  of  description,  such  as  'all 
my  lands/  or  'all  my  estate,'  and  the  like, 
and  a  gift  of  specific  property.  In  cases 
of  the  first  class,  an  obligation  to  elect 
does  not  arise,  for  the  testator's  language 
can  have  full  effect  when  applied  only  to 
his  share  or  interest,  and  he  is  presumed  to 
have  intended  to  give  only  the  property  he 
had  power  to  dispose  of.  In  cases  of  the 
second  class,  it  cannot  be  said  that,  upon 
every  specific  devise  or  bequest,  a  duty  to 
elect  arises.  A  case  for  an  election  by  the 
co-owner  of  the  property  so  given,  who  is 
a  beneficiary  under  the  testator's  will,  will 
be  presented  only  where  the  testator's 
gift  of  it  to  another  is  so  expressed  by  words 
of  description  as  to  import  an  intent  to 
give  to  the  latter  the  whole  of  the  common 
property  in   its  entirety." 

And  in  Ditch  v.  Sennott,  117  111.  303,  7 
N.  E.  636,  it  was  held  that  while  it  was  true 
that  the  doctrine  of  election  has  no  appli- 
cation to  a  case  where  the  testator  had  but 
a  part  interest  in  the  estate,  and  such  in- 
terest only  was  devised,  yet  if  it  was  ap- 
parent from  the  terms  of  the  will  that  the 
intention  of  the  testator  was  to  devise  the 
whole  of  the  estate,  including  the  interest 
of  his  co-owner,  then  the  doctrine  of  election 
would  apply,  if  the  latter  were  a  devisee 
under  the  will. 

And  in  Penn  v.  Guggenheimer,  76  Va.  839, 
it  was  held  that  where  the  testator  dis- 
posed of  property  not  entirely  his  own,  the 
presumption  was  that  he  intended  to  dis- 
pose of  his  share,  and  nothing  more,  unless 
the  intention  was  "clearly  manifested  by 
demonstration  plain,  or  necessary  implica- 
tion, on  the  part  of  the  testator,  to  dispose 
of  the  whole  estate."  To  quote  further  from 
the  opinion:  "Where  the  testator  proposes 
to  give  the  whole  thing  itself,  using  lan- 
guage which,  by  reasonable  intention,  must 
necessarily  describe  and  define  the  whole 
corpus  of  the  thing  in  which  his  particular 
interest  exists  as  a  distinct  and  identi- 
fied piece  of  property,  then  an  intention  to 
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bestow  the  whole,  and  not  merely  the  testa- 
tor's individual  share,  must  be  inferred,  an<l 
a  case  for  an  election  arises." 

And  in  Miller  v.  Thurgood,  33  Beav.  496, 
it  was  declared  to  be  the  rule  that  if  a 
testator  having  an  undivided  interest  in  a 
particular  property  devised  that  property 
specifically  to  nis  co-owner,  a  case  of  elec-* 
tion  arose,  and  the  devisee  must  choose  be- 
tween his  own  interest  in  the  property  and 
the  interest  he  took  under  the  will ;  but  that 
if  the  testator  did  not  dispose  of  it  specifi- 
cally, but  by  general  words,  such  as,  "all 
my  land  and  hereditaments,"  or  the  like, 
no  case  for  election  arose,  because  there  was 
other  property  of  the  testator's  sufficient  to 
satisfy  the  devise. 

And  the  application  of  this  rule  was 
thus  illustrated  in  Sanford  v.  Jackson,  10 
Paige,  266:  "If  the  testator  should  devise 
all  his  real  and  personal  estate  to  his  chil- 
dren, in  general  terms,  to  be  equally  divided 
between  them,  such  a  devise  would  not  be 
held  to  include  a  particular  estate  which 
one  of  'the  children  had  in  some  of  his 
father's  real  property,  so  as  to  compel  him 
to  elect  between  that  particular  estate  and 
the  portion  devised  to  him  by  will.  On 
the  other  hand,  if  the  devise  to  the  children 
was  of  a  particular  farm,  and  of  all  the 
testator's  personal  property,  to  be  ecjually 
divided  between  them,  one  of  the  children 
would  not  be  permitted  to  set  up  a  particu- 
lar estate  in  that  farm  as  belonging  to  him- 
self, and  also  to  have  an  equal  division  of 
all  the  rest  of  the  property  except  that 
particular  estate,  which  was  neither  except- 
ed nor  referred  to  in  the  will,  but  he  would 
be  put  to  his  election." 

In  accordance  with  these  principles  it  has 
been  held  that  a  co-owner  of  property  de- 
vised was  put  to  his  election  between  his 
own  interest  in  the  property  and  the  pro- 
vision for  his  benefit  m  the  will: 

— ^where  the  testator,  in  disposing  of  the 
property  in  which  a  legatee  claimed  an  in- 
terest as  a  partner,  described  it  "as  raj 
drug  business,"  it  appearing  that  the  mam- 
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Buchanan,  J.,  delivered  the  opinion  of 
the  court: 

John  P.  Waggoner,  the  husband  of  the 
appellant,  departed  this  life  in  September, 
1904,  testate.  At  the  time  of  his  death  he 
was  the  owner  of  some  personal  estate,  but 
not  sufficient  to  pay  his  debts.  He  was  also 
the  fee  simple  owner  of  a  house  and  lot,  of 
a  lot  adjoining  and  used  with  the  dwelling 
house  in  which  he  resided  at  the  time  of  his 
death,  and  an  undivided  half  interest  in  the 
dwelling  house  property;  the  other  half  be- 
ing owned  by  his  wife.  He  left  a  widow,  the 
appellant,  three  children  by  a  former  ^ife, 
who  were  adults,  and  one  child,  an  infant, 
by  his  last  wife.  By  his  will  he  disposed  of 
all  of  his  property  in  the  following  manner: 

"First:  After  all  my  lawful  debts  are 
paid  and  discharged,  I  give  and  bequeath  to 
my  beloved  wife,  Sallie  G.  Waggoner,  the 
dwelling  house  and  land  connected  there- 
with which  we  now  occupy  as  a  homestead, 
and  everything  in  and  about  said  premises, 
the  above  to  be  held  by  her  during  her  life 
time,  or  such  portion  thereof  as  she  may 
remain  my  widow. 

"Second :  She  shall  have  all  moneys  or  any 
other  property  that  may  at  any  time  come 
into  my  possession,  this  all  to  be  used  by  her 
for  the  benefit  of  herself  and  my  legal  minor 
heirs,  and  at  her  death  or  marriage,  all  prop- 
erty of  whatever  kind  shall  be  used  for  the 
benefit  of  my  legal  minor  heirs.  And  after 
all  my  children  shall  have  arrived  at  the  age 
of  twenty-one  years,  all  property  of  whatso- 


ever kind  shall  be  equally  divided  among 
the  same  or  their  legal  heirs  (provided^ 
however,  that  my  wife,  Sallie  G.  Waggoner, 
still  survives  me  and  remains  my  widow). 
The  property  shall  not  be  divided  so  long  as 
she  shall  live  and  remain  as  above  stated. 

"Third:  I  hereby  appoint  my  wife,  Sallie 
G.  Waggoner,  to  be  my  executrix.  And  in 
case  of  her  death  or  marriage,  then  the  old- 
est of  my  surviving  sons  shall  act  as  my 
executor." 

The  main  question  involved  in  this  case 
depends  upon  the  construction  to  be  placed 
upon  the  first  clause  of  the  will.  If  by 
that  clause  the  testator  intended  to  devise 
the  whole  of  the  dwelling  house  or  home- 
stead property  to  the  appellant,  and  not 
merely  his  undivided  interest  therein,  it 
was  incumbent  upon  the  appellant  to  make 
her  election,  since  she  cannot  claim  both 
her  own  estate  in  that  property  and  the 
provisions  made  for  her  by  the  will;  for  it 
is  well  settled  that  he  who  accepts  a  bene* 
fit  under  a  will  must  accept  the  contents  of 
the  whole  instrument,  conforming  to  all  its 
provisions,  and  relinquishing  every  right 
inconsistent  therewith.  Penn  v.  Guggen- 
heimer,  76  Va.  839,  846,  847,  and  authori- 
ties cited.  But,  in  order  to  make  a  case  of 
election,  it  is  equally  well  settled  that  the 
intention  of  the  testator  to  give  that  which 
is  not  his  own  must  be  clear  and  unmis- 
takable. It  must  appear  from  his  language, 
which  is  unequivocal  and  which  leaves  no 
room  for  doubt  as  to  the  intention  of  the 


fest  intention  of  the  testator  as  to  such 
property  could  not  possibly  have  operation 
if  the  adverse  claim  of  a  partnership  inter- 
est asserted  by  the  legatee  were  established. 
Lamar  ▼.  McLaren,  107  Ga.  591,  34  S.  E. 
116; 

— ^where  the  land  devised  was  described  as 
containing  the  amount  of  acreage  of  the 
whole  tract,  though  it  was  further  described 
as  "to  include  all  the  land  I  own  in"  such 
tract.    Ditch  v.  Sennott,  supra; 

— where  there  was  a  bequest  of  the  pro- 
ceeds "from  all  insurance  policies  on  my 
life,  except  from  the  policies  wherein  my 
daughter  (naming  her)  is  the  beneficiary," 
it  appearing  that  but  one  of  the  policies 
was  payable  to  the  estate,  and  that  one  of 
the  beneficiaries  of  the  two  policies  in  ques- 
tion (which  were  other  than  those  express- 
ly named  in  the  exception)  was  a  child  who 
was  a  beneficiary  under  the  will.  Van 
Schaack  ▼.  Leonard,  164  111.  602,  45  N.  E. 
982; 

—where  the  land  devised  was  described 
as  that  purchased  from  its  former  owner, 
naming  him,  and  was  specifically  designat- 
ed by  its  number  in  the  plan  of  the  town, 
so  that,  in  the  words  of  the  court,  it  was 
"impossible  to  satisfy  the  terms  of  its  de- 
scription without  supposing  that  she  intend- 
ed to  pass  the  lot  as  an  entirety."  Isler  v. 
Isler,  88  N.  C.  581 ; 
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— where  the  testator  owned  but  a  third  of 
the  property  in  question,  which  was  known 
as  the  "home  place,"  the  other  two  thirds 
belonging  to  his  wife,  and  in  disposing  of  it 
by  will,  used  the  following  language:  "It  is 
mv  will  and  desire  that  mv  wife  should  re- 
tain  the  home  place,  and  at  her  death  it 
should  be  the  property  of  my  son,  .  .  . 
which  I  hereby  give  to  him,  his  heirs,  and 
assigns  forever."  Penn  v.  Guggenheimer^ 
supra ; 

— where  the  will  described  the  property 
in  question  as  "my  farm,"  and  went  on  to 
state  that  the  devise  thereof  to  his  wife 
(the  co-owner)  should  "be  so  construed  as 
to  give  her  only  an  estate  for  her  natural 
life,  and  I  devise  and  bequeath  to  my  be- 
loved daughters  .  .  .  said  real  estate 
after  the  death  of  my  said  beloved  wife.** 
Tolley  V.  Poteet,  62  W.  Va.  231,  57  S.  E. 

811; 

— where  the  property  devised  was  de- 
scribed as  "all  that  my  freehold  messuage 
or  tenement,  with  the  garden  and  all  and ' 
singular,  and  the  appurtenances  thereunto 
belonging."  Padbury  v.  Clark,  2  Macn.  St 
G.  298; 

— where  the  will  read:  "All  that  hismes- 
suaore,  tenement,  and  estate."  Fitzsimons 
V.  Fitzsimons,  28  Beav.  417; 

— where  the  property  was  described  as 
"all   and  every  his   freehold  messuages  or 
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testator.  Fenn  v.  Guggenheimer,  supra,  and 
authorities  cited.  It  is  not  necessary  that 
such  intention  should  be  expressly  declared, 
but  it  may  be  gathered  from  the  whole  and 
every  part  of  the  instrument.  But  the 
will  must  be  reasonably  construed,  even 
where  by  so  doing  the  parties  are  put  to  an 
election.  Penn  v.  Guggenheimer,  supra,  and 
cases  cited;  Wilkinson  v.  Dent,  L.  R.  6  Ch. 
339. 

The  difficulty  of  ascertaining  the  testa- 
tor's intent  is  generally,  if  not  always, 
greater  where  he  has  a  partial  interest  in 
the  property  devised  than  where  he  under- 
takes to  dispose  of  an  estate  in  which  he 
has  no  interest.  In  the  former  case  the  pre- 
sumption is  that  he  intended  to  dispose  of 
that  which  he  might  properly  devise,  and 
nothing  more;  and  this  presumption  will 
always  prevail  unless  the  intention  is  clear- 
ly manifested  by  demonstration  plain,  or 
necessary  implication,  on  the  part  of  the 
testator  to  dispose  of  the  whole  estate,  in- 
cluding interests  other  than  his  own. 
Usually  where  he  has  an  undivided  interest 
in  certain  property,  and  he  uses  general 
words  in  disposing  of  it,  as  "all  my  lands," 
or  "all  my  estate,"  no  case  of  election 
arises;  for  it  does  not  plainly  appear  that 
he  intended  to  dispose  of  anything  not  his 
own.  Penn  v.  Guggenheimer,  supra,  and 
authorities  cited;  Note  to  Noys  v.  Mor- 
daunt,  1  White  &  T.  Lead.  Gas.  in  £q.  514, 
and  cases  cited.  But  if  a  testator  having 
an  undivided  interest  in  a  particular  prop- 

tenement,  cottages,  hereditaments,  and 
premises  situate''  in  a  certain  named  place 
"or  elsewhere."  Miller  v.  Thurgood,  su- 
pra; 

— where  the  will  described  the  property 
as  "my  farm"  without  (in  the  words  of  the 
court)  "the  slightest  reference  to  the  fact 
that  the  interest  of  the  testator  was  only  an 
undivided  moiety."  Howells  v.  Jenkins, 
2  Johns.  &H.  706; 

— where  the  will  described  the  property 
as  "all  that  and  those  of  the  lands  of  C." 
Daxon  v.  Steele,  2  Jones  (Ir.)   178. 

In  Colvert  v.  Wood,  93  Tenn.  454,  25  S. 
W.  963,  devisees  were  held  to  have 
made  an  election  where  they  declined 
to  take  under  the  will,  and  recovered 
by  suit  an  undivided  share  in  the  lands 
devised  to  themselves  and  others,  up- 
on the  theory  that  these  lands  were  the 
property  of  a  partnership  composed  of 
the  testator,  themselves,  and  a  third  person ; 
but  the  language  of  the  will  is  not  shown. 

On  the  otner  hand,  in  Leonard  v.  Steele, 
4  Barb.  20,  a  testator's  co-owner  was  held 
not  to  be  put  to  his  election.  The  opinion, 
however,  fails  to  show  the  language  of  the 
will  in  that  regard,  though  the  court  de- 
clared that  the  doctrine  of  election  was  not 
applicable  to  cases  where  the  testator  had 
only  a  part  interest  in  the  estate  disposed 
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erty  devises  the  property  specifically  to  his 
co-owner,  a  case  of  election  does  arise,  and 
the  devisee  must  elect  between  his  own  in- 
terest in  the  property  and  the  interest  given 
him  by  the  will.  Same  authorities;  Miller 
V.  Thurgood,  33  Beav.  496;  Padbury  v. 
Clark,  2  Macn.  &  G.  298. 

Let  us  apply  these  principles  to  the  case 
under  consideration.  By  the  first  clause 
of  the  will,  the  testator  devises  the  dwell- 
ing house  and  land  connected  therewith  oc- 
cupied by  him  and  his  wife  as  a  homestead. 
That  property  consisted  of  two  parcels, — 
one  lot  upon  which  the  dwelling  house  was 
situated,  and  in  which  he  only  owned  an 
undivided  moiety,  and  another  lot  connect- 
ed with  and  used  as  a  part  of  the  home- 
stead, of  which  he  was  the  sole  owner.  The 
devise  is  not  limited  to  his  interest  in 
the  lands  devised.  The  property  is  described 
specifically  as  that  occupied  as  a  homestead, 
and  as  an  entirety.  The  language  of  the 
devise  is  such  as  would  be  suitable  in  dis- 
posing of  the  whole  property.  It  is  am- 
ple, complete,  and  correct  for  that  purpose, 
but  wholly  inapplicable  to  a  gift  of  a  moiety 
merely  in  the  lot  on  which  the  dwelling 
house  was  located. 

It  seems  to  use  that  there  can  be  no 
reasonable  doubt  that  it  was  the  intention 
of  the  testator  to  dispose  of  the  entire  homo- 
stead  property. 

Having  reached  the  conclusion  that  the 
appellant,  by  the  provisions  of  her  hus- 
band's will,  was  put  to  her  election,  and 

of  by  him,  unless  an  intention  was  clearly 
manifested  in  the  will  to  dispose  of  the 
whole  estates,  including  the  interest  of  co- 
owners;  and  that  therefore  he  would  be 
presumed  to  have  intended  to  dispose  of 
only  that  part  which  he  might  lawfully 
dispose  of,  and  no  more. 

And  the  same  enunciation  of  the  rule  was 
made  in  Beal  v.  Miller,  1  Hun,  390,  in  which 
a  co-owner  of  the  testator,  whose  legacy  un- 
der the  will  was  of  trifling  value  compared 
to  his  interest  in  the  property  devised,  was 
held  not  to  be  put  to  his  election,  though 
the  property  devised  was  specifically  de- 
scribed by  name  and  as  containing  the  acre- 
age of  the  whole  tract. 

And  in  Gregory  v.  Gates,  30  Gratt.  83, 
the  children  of  a  testator  by  a  former  wife, 
who  were  part  owners  with  him  in  a  certain 
property,  were  held  not  to  be  put  to  their 
election  by  a  will  which  declared:  "I  wish 
my  estate  kept  together  and  managed  by 
my  executors,  for  the  support  of  the  widow 
and  children,  and  the  will  further  gave  the 
executors  power  to  sell  any  property  of  the 
estate  except  the  property  which  he  owned 
with  his  children  as  aforesaid,  specifically 
naming  it,  which  was  the  only  reference 
made  in  the  will  to  that  property. 

J.  A.  C« 
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that  she  could  not  and  cannot  choose  both 
her  own  estate  and  the  bequests  made  in 
her  favor,  the  next  question  is:  Has  she 
made  such  election? 

The  proof  of  an  election  may  be  express, 
or  it  may  be  implied  from  the  acts  and  con- 
duct of  the  party,  but  in  either  case  it 
must  have  been  with  knowledge  of  the  par- 
ty's rights  and  with  the  intention  of  making 
an  election.  See  Showalter  v.  Showalter, 
107  Va.  -713,  720,  60  S.  E.  48,  and  authori- 
ties cited. 

There  was  no  express  election  in  this 
case.  The  acts  and  conduct  of  the  appel- 
lant in  holding  and  using  the  property  actu- 
ally owned  by  her  husband,  and  in  claim- 
ing it  in  her  bill,  show  that  she  was  claim- 
ing under  the  will.  But  there  is  nothing  in 
her  acts  and  conduct,  nor  in  the  allegations 
of  her  bill,  which  show  that,  in  claiming  her 
husband's  property  given  her  by  the  will, 
she  knew  that  she  must  surrender  her  fee 
simple  interest  in  the  dwelling  house  prop- 
erty, or  that  she  intended  to  do  so.  There 
is  nothing  to  show  that  she  has  not  always 
placed  the  same  construction  upon  the  will 
that  she  now  contends  for,  and  that  she  did 
not  in  good  faith  shape  her  conduct  by  such 
interpretation.  So  far  as  the  record  shows, 
no  one  placed  a  different  construction  upon 
it  prior  to  the  filing  of  the  answer  of  the 
adult  appellees,  or  that  she  was  ever  called 
upon  by  any  party  in  interest  to  elect  which 
of  the  two  interests  she  would  take, — her 
own  fee  simple  interest  in  the  dwelling 
house  property  or  the  interest  given  her  by 
the  will. 

Where  an  election  is  once  made  by  a  par- 
ty bound  to  elect,  either  expressly  or  im- 
pliedly, with  full  knowledge  of  all  the  facts, 
it  binds  him  and  those  who  claim  under  him, 
although  made  in  ignorance  of  the  law. 
Penn  v.  Guggenheimer,  supra,  76  Va.  850, 
851.  Ignorance  of  law  is  no  excuse  for  a 
party's  conduct.  But,  as  was  held  in  Bur- 
ton V.  Haden,  108  Va.  51,  56,  16  L.R.A. 
(N.S.)  1038,  60  S.  E.  736,  the  maxim  that 
ignorance  of  the  law  is  no  excuse  is  confined 
to  matters  of  tlie  general  rules  of  law,  and 
has  no  application  to  the  mistakes  of  per- 
sons as  to  their  own  private  rights  and  in- 
terests. The  latter,  as  was  said  in  that  case, 
stand  upon  the  footing  of  mistakes  of  fact. 

"It  is  true,"  said  Lord  Chancellor  West- 
bury  in  Spread  v.  Morgan,  11  H.  L.  Cas.  588, 
602,  "as  a  general  proposition,  that  knowl- 
edge of  the  law  must  be  imputed  to  every 
person,  but  it  would  be  too  much  to  impute 
knowledge  of  this  rule  of  equity,  election." 

Treating  this  rule  of  equity  as  a  matter  of 
fact,  and  not  as  a  matter  of  law,  it  would 
seem  that  the  appellant's  election  to  claim 
under  the  will  of  her  husband  was  made 
under  a  misconception  of  her  rights. 
30  L.R.A.(N.S.) 


Where  a  party  has  elected  to  claim  under 
an  instrument  under  a  misconception  of 
fact,  such  election  may  not  be  binding. 

In  1  Pom.  Eq.  Jur.  §  615,  it  is  said:  "To 
raise  an  inference  of  election  from  the  par- 
ty's conduct  merely,  it  must  appear  that  he 
knew  of  his  right  to  elect,  and  not  merely 
of  the  instrument  giving  such  right,  and 
that  he  had  full  knowledge  of  all  the  facts 
concerning  the  properties.  As  an  election 
is  necessarily  a  definite  choice  by  the  party 
to  take  one  of  the  properties,  and  to  reject 
the  other,  his  conduct,  in  order  that  an  elec- 
tion may  be  inferred,  must  be  done  with  an 
intention  to  elect,  and  must  show  such 
an  intention." 

In  1  Jarman  on  Wills,  *435,  it  is  said: 
"In  order  to  presume  an  election  from  the 
acts  of  any  person,  that  person  must  be 
shown  to  have  had  a  full  knowledge  of  alt 
the  requisite  circumstances,  as  to  the 
amount  of  the  different  properties,  his  own 
rights  in  respect  of  them,  etc.,  and  a  per- 
son having  elected  under  a  misconception 
is  entitled  to  make  a  fresh  election." 

In  2  Minor,  Inst.  4th  ed.  at  page  1006,  quot- 
ed with  approval  in  Showalter  v.  Sliowalter, 
supra,  it  is  said:  "It  is  well  established 
that  no  one  shall  be  constrained  to  make 
an  election  until  the  interests  to  which  the 
election  relates  are  clearly  defined  and  their 
relative  values  ascertained,  and  an  election 
made  before  that  is  done  will,  for  the  most 
part,  be  disregarded,  at  least  if  made  under 
mistaken  impressions  as  to  the  facts;  but 
only  upon  the  terms  (supposing  the  election 
to  have  been  unambiguously  made)  of  re- 
storing other  persons,  whose  right  are  af- 
fected by  the  party's  act  of  election,  to  the 
same  situation  substantially  as  if  the  act 
had  not  taken  place."  And  at  page  1008 
it  is  said :  "Clear  proof  of  nn  election  made 
must  be  furnished,  and  ambiguous  acts  and 
conduct  will  in  general  not  be  so  construed, 
unless  in  those  cases  where  the  interests  of 
others  have  been  affected  by  the  acts,  and 
require  that  they  should  be  interpreted  to 
amount  to  an  election.     .     .     . " 

Where  a  person  bound  to  elect  between 
two  properties  continues  in  possession  or  en- 
joyment or  receipt  of  the  rents  and  profits 
of  both,  without  being  called  upon  by  the 
other  party  interested  to  elect,  this  conduct 
indicates  no  intention  of  taking  one  and  re- 
jecting the  other,  and  does  not  therefore 
amount  to  an  election.  1  Pom.  Eq.  Jur. 
1st  ed.  §  676,  citing,  among  other  cases. 
Spread  v.  Morgan,  supra.  See  also  Pad- 
bury  V.  Clark,  supra. 

From  these  authorities  it  would  seem 
clear  that,  where  a  party  elects  to  take 
under  a  will,  under  a  misconception  of  fact 
as  to  his  rights  and  interests  under  the  will, 
such  election  will  be  disregarded  where  the 
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other  parties  aftected  by  such  election  can 
be  placed  subBtantially  in  the  same  situa- 
tion as  if  no  buch  election  had  been  made* 

The  only  person  affected  by  the  election 
made  by  the  appellant  is  her  infant  son,  and 
nothing  has  grown  out  of  her  action  which 
will  work  wrong  or  injury  to  him. 

It  is  earnestly  insistod  by  the  appellees' 
counsel  that  it  is  too  late  now  for  the  ap- 
pellant to  make  a  new  election,  since  the 
statute  (Code  1904,  g  2271)  requires  that  a 
widow  must  renounce,  if  at  all,  the  pro- 
visions of  her  husband's  will  within  one 
year  after  its  admission  to  probate. 

That  section  has  no  application  to  a  case 
like  this.  It  was  "intended  to  provide  how 
a  widow  must  proceed  who  desires  to  reject 
the  provisions  made  for  her  by  her  hus- 
band's will  out  of  property  other  than  her 
own,  and  to  take  such  interest  in  his  lands 
as  the  law  gives  her.  Where  a  testator  dis- 
poses of  property  belonging  to  his  wife  in 
her  own  right,  and  also  mckes  provision 
for  her  by  his  will,  she  has  the  same  right 
of  election  as  to  such  property  as  any  other 
person,  and  whether  or  not  she  has  elected 
to  take  under  or  against  the  will  is  to  be 
determined  as  in  other  cases."  Pence  v. 
Life,  104  Va.  518,  621,  52  S.  E.  257,  and 
cases  cited;  Showalter  v.  Showalter,  supra. 

We  are  of  opinion  that  the  appellant  has 
not  yet  made  an  irrevocable  election,  and 
that  the  trial  court  erred  in  holding  that 
she  had. 

We  are  further  of  opinion  that  the  trial 
court  in  the  decree  appealed  from  properly 
construed  the  will,  and  that  the  cross  error 
assigned  is  without  merit. 

For  the  error  in  the  decree  holding  that 
th«  appellant  had  made  a  binding  election, 
tbi  decree  must  be  reversed,  and  the  cause 
remanded  to  be  further  proceeded  in  not  in 
ccntlict  with  the  views  expressed  in  this 
opinion,  and  with  liberty  to  the  appellant 
to  make  her  election  between  her  fee  simple 
interest  in  the  dwelling  house  property  and 
the  life  estate  or  less  in  all  the  property  dis- 
posea  of  by  her  husband's  will. 

Reversed. 


NORTH  DAKOTA  SUPREME  COURT. 

RICHARD  McGregor,  Appt, 

V. 

HENRY  HARM  et  al.,  Respts. 

(—  N.  D.  — ,  125  N.  W.  885.) 

Servant  —  extra  work  —  compensation. 

1.  Compensation    for    work,    within    the 
•cope  of  a  regular  employment,  in  addition 

Headnotes  by  Moboan,  Ch.  J. 

Note.  — See  note,  post,  652. 
30  L.R.A.rK.S.) 


to  the  usual  but  not  fixed  hours  tor  a  day's 
work,  cannot  be  recovered  in  the  absence 
of  a  contract  therefor,  unless  the  contract 
was  entered  into  in  reference  to  a  con- 
trolling custom. 

Same  ~  discharge  —  question  of  law. 

2.  Where  the  evidence  is  undisputed  as 
to  the  cause  for  a  discharge  from  service 
under  an  existing  contract,  it  is  a  question 
of  law  for  the  court  as  to  the  sufficiency  of 
such  cause. 

Same  — refusal  to  work  overtime. 

3.  Where  the  employer  requests  the  serv- 
ant to  do  additional  work  not  unreason- 
able in  view  of  the  nature  of  the  employ- 
ment, and  the  servant  refuses  such  request 
without  cause,  such  refusal  will  justify  his 
discharge  by  the  master. 

Same  —  contract  of  employment  —  con- 
struction. 

4.  Where  a  contract  for  services  is  en- 
tered into  for  a  sum  certain  per  week,  with 
an  additional  sum  to  be  paid  if  the  service 
is  continued  for  one  year,  and  the  servant 
remains  sober,  it  is  a  contract  for  employ- 
ment by  the  week,  and  not  an  entire  one 
for  a  year. 

Appeal  —  reversal  ^  immaterial  error. 

5.  Evidence  of  payment  in  full  for  all 
services  considered-,  and  it  is  held  therefrom 
that  it  was  not  error  to  refuse  to  direct 
the  jury  to  find  in  plaintiff's  favor  for  a 
small  balance  of  30  cents,  claimed  to  be 
unpaid. 

Same  —  nominal  sum. 

6.  No  question  of  costs  being  involved,  an 
error  affecting  that  small  sum  would  not 
be  considered,  as  the  principle  of  de  minimis 
non  curat  lew  applies. 

Same  —  striking   evidence  —  harmless 
error. 

7.  Question  as  to  whether  it  was  error 
to  refuse  to  strike  out  the  answer  of  a  wit- 
ness, on  the  ground  that  it  was  not  the  best 
evidence,  considered,  and  held  not  to  be 
prejudicially  erroneous. 

(March  8,  1910.) 

APPEAL  by  plain tifT  from  a  judgment 
of  the  District  Court  for  Grand 
Forks  County  in  defendants'  favor  in  an 
action  brought  to  recover  compensation  al- 
leged to  be  due  plaintiff  under  an  em- 
ployment contract.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  H.  A.  Bronson,  D.  T.  Collins, 
and  li.  A.  Chance  for  appellant. 

Messrs.  Skulason  Sk  Burtness,  for  re- 
spondents : 

The  extra  $5  per  week  constituted  a 
bonus,  payable  only  at  a  certain  time  and 
on  certain  conditions,  which  time  never 
arrived,  and  which  conditions  were  never 
performed. 

26  Cyc.  Law  A  Proc.  pp.  1037,  1038. 

The  question   as  to  whether  or  not  the 


650 


NORTH  DAKOTA  SUPREME  COURT. 


Mai., 


discharge  was  justified  was  one  of  law  for 
the   court. 

Von  Ueyne  v.  Tompkins,  89  Minn.  77, 
6  L.R.A.(N.S.)  624,  93  N.  W.  901;  Ful- 
ler V.  Northern  Pacific  Elevator  Co.  2  N.  D. 
220,  50  N.  W.  369. 

Unless  there  is  an  express  agreement  to 
pay  for  extra  work,  or  a  uniform  and  no- 
torious custom  sufficient  to  warrant  the 
presumption  that  a  contract  was  made 
with  reference  thereto,  a  servant  cannot 
ordinarily  recover  additional  compensation 
for  extra  work  within  the  scope  of  his  em- 
ployment. 

26  Cyc.  Law  &  Proc.  p.  3036;  Luske  v. 
Hotchkiss,  37  Conn.  219,  9  Am.  Rep.  314; 
Levi  v.  Reid,  91  111.  App.  430;  Mathison  v. 
New  York  C.  &  H.  R.  R.  Co.  72  App.  Div. 
254,  76  N.  Y.  Supp.  89;  Koplitz  v.  Powell, 
56  Wis.  671,  14  N.  W.  831;  Re  Steam 
Dredge  No.  1,  87  Fed.  760;  Forster  v. 
Green,  111  Mich.  264,  69  N.  VV.  647; 
Schurr  v.  Savigny,  85  Mich.  144,  48  N.  W. 
647;  Cany  v.  Halleck,  9  Cal.  198;  20  Am. 
k  Eng.  Enc.  Law,  p.  19. 

Morgan,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Action  for  an  alleged  balance  of  wages. 
The  plaintiff  was  employed  by  the  defend- 
ants as  bartender  in  East  Grand  Forks, 
Minnesota,  and  worked  as  such  from  April 
23  to  August  26,  1907,  for  the  agreed 
wages  of  $25  per  week.  On  August  20th 
a  new  contract  was  entered  into,  under 
which  the  defendants  were  to  pay  the 
plaintiff  $20  per  week,  and,  if  he  worked 
one  year  and  kept,  sober,  he  was  to  receive 
$5  per  week  in  addition.  According  to  the 
record,  there  is  jl.o  substantial  controversy 
as  to  the  term&  if  the  contract.  A  care- 
ful reading  o-.  the  plaintiff's  evidence 
clearly  shows  the  above  to  have  been  the 
substance  of  the  contract.  In  respect  to 
this  contract,  one  of  the  defendants  tes- 
tifies as  follows:  "At  that  time  we  made 
a  new  arrangement  with  him  to  pay  him 
$20  a  week  salary,  and,  if  he  remained 
sober  in  our  employ  one  year,  we  agreed 
to  give  him  $250  at  the  end  of  the  year. 
I  cut  him  from  $25  to  $20  per  week  in 
order  to  keep  him  sober."  In  reference  to 
the  contract,  the  plaintitT  testifies  as  fol- 
lows: "At  that  time  Mr.  Oeschger  told 
me  he  wanted  to  put  me  back  to  work,  and 
he  told  me  he  would  pay  me  the  same 
wages  he  had  been  paying  me.  That  was 
$25.  He  says,  *We  will  pay  you  $20  every 
week,'  and  at  the  end  of  the  year  they 
would  pay  me  this  holdback,  and  I  told 
them  this  was  satisfactory  to  me.  That  is, 
at  the  end  of  the  year,  if  I  stayed  one 
year,  I  was  to  get  an  amount  equal  to 
$6  per  week  through  the  year,  and  if  1 
30  L.R.A.(NS.) 


kept  sober."  Tlie  plaintiff  worked  to  the 
satisfaction  of  tlie  defendants  under  the 
new  contt'act  from  its  date  to  March  30, 
1908.  On  that  day  the  plaintiff  refused 
to  work  for  an  hour  after  his  quitting 
hour  that  day,  at  the  request  of  one  of 
the  defendants.  On  the  next  morning  the 
defendants  discharged  him,  and  this  action 
was  brought  to  recover  the  sum  of  $163.95 
as  the  balance  claimed  to  be  due  on  the 
new  contract.  The  action  is  brought  to  re- 
cover the  $5  per  week  and  for  certain 
extra  time  that  plaintiff  worked.  The  an- 
swer is  a  general  denial  and  an  allegation 
of  payment  in  full.  The  trial  court  sub- 
mitted the  question  of  payment  as  to  one 
item  to  the  jury,  under  proper  instruc- 
tions, and  they  found  for  the  defendants. 
Plaintiff  appeals,  and  assigns  five  errort 
as  grounds  for  a  reversal  of  the  judgment 
We  will  notice  the  controlling  assign- 
ments. « 

Some  6f  them  are  based  on  the  action  of 
the  court  in .  reference  to  additional  com- 
pensation for  working  outside  or  in  addi- 
tion to  the  regular  hours.  There  was  no 
showing  whatever  that  the  contract  provid- 
ed for  pay  for  such  extra  work,  if  it  may 
be  called  extra  work,  in  view  of  the  char- 
acter of  the  employment,  and  that  the 
working  hours  were  not  regular.  In  the 
absence  of  such  showing,  we  deem  it  well 
settled  as  a  proposition  of  law  that  no  ex- 
tra compensation  is  allowable.  There  was 
no  error,  therefore,  in  refusing  to  submit 
the  question  of  compensation  for  working 
on  some  days  more  than  the  regular  time 
during  which  the  plaintiff  was  generally 
asked  to  work. 

It  is  claimed  that  the  plaintiff  was  dis- 
charged without  cause,  and  is  therefore 
entitled  to  pay  for  the  $5  per  week  during 
each  week  from  August  26th.  The  facts 
in  reference  to  the  discharge  are  not  in 
dispute.  The  trial  court  held  from  such  un- 
disputed evidence  that  the  discharge  was 
for  cause.  We  affirm  that  conclusion  after 
a  careful  examination  of  the  evidence. 
One  of  the  defendants  requested  the  plain- 
tiff to  remain  at  work  on  March  SOtfa 
while  said  defendant  went  to  supper, 
which  would  be  about  an  hour's  extra  time 
The  plaintiff  refused  to  do  so.  No  fixed 
hours  of  work  for  each  day,  nor  the  hours 
during  which  the  plaintiff  should  work 
during  the  day,  were  specified  in  the  con* 
tract.  There  were  at  times  three  barten- 
ders, and  at  others  two,  and  the  hours  dur- 
ing which  each  should  work  were  fixe<i 
by  the  defendants,  and  these  varied  at  times. 
And  during  a  part  of  the  time  the  houn 
during  which  the  plaintiff  should  work  were 
fixed,  and  were  at  times  varied  at  the  ^^ 
quest  of  the  defendant.     March  30tb,  when 
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this  request  was  made  of  the  plaintiff,  was 
an  election  day  in  said  city,  and  plaintiff 
had  only  been  on  duty  from  9  a.  m.  to  5  p. 
M.,  excepting  an  absence  for  dinner.     Dur- 
ing his  employment,  plaintiff  had  occasion- 
ally worked  twelve  hours,  and  on  several 
occasions   had   worked   more   than   the   al- 
lotted   hours,    at    the    request    of    the    de- 
fendants.    Nothing  had  ever  been  said  by 
the   plaintiff   or    defendants   as   to   special 
compensation  for   service  during  those  ad- 
ditional hours.     In  view  of  the  nature  of 
the   business   and   the   fact   that   the   con- 
tract   did    not    provide    how    many    hours 
should  be  considered  a  day's  work,  and  no 
other  fact  appearing  from  which  it  may  be 
reasonably  deduced  that  a  certain  number 
of  hours  should  be  deemed  a  day's  work, 
or   that   the   plaintiff  could   not  be   called 
upon   to   work   longer    hours,    there   is   no 
foundation    for    the    claim    that    the    dis- 
charge was   without   cause.     On  this   day, 
plaintiff  had  only  worked   seven   and  one- 
half   hours,  or,   at  the  most,   eight  hours. 
We  deem  the  refusal  to  comply  with  the 
defendant's    request    an    unreasonable    one, 
and    it'  justified    the    defendants     in     dis- 
charging the  plaintiff.     As  to  whether  the 
discharge  was  justified,  the  evidence  is  un- 
disputed.   It  is  therefore  a  question  of  law 
whether  the  discharge  was  without  cause. 
There  was  no  question  of   fact  in  respect 
to   the    cause    of   the    discharge.      It    was 
therefore  not  error  to  take  that   question 
away  from  the  jury.     We  think  it  would 
have  been  error  to  submit  it  to  the  jury. 
Considerable  is  said  in  the  briefs  as  to 
whether    the    contract    in    question    is    an 
entire  one   or   severable.     In   view   of   the 
fact    that   we    find    that    the   plaintiff   re- 
fused to  perform  the  contract  without  just 
cause,   it   is   immaterial   as   to   the   nature 
of  the  contract.     If  the  plaintiff  had  been 
discharged  without  cause,  a  different  ques- 
tion would  have  been  presented.    We  think 
it  clear,  however,  that  this  was  not  a  con- 
tract for  a  year  at  $20  per  week.     It  was 
a  contract  for   $20   per   week,   and,   if   the 
plaintiff  worked  a  year,  he  would  be  en- 
titled to  an  additional  $5   per  week  if  he 
remained  sober.     Under  this  contract,  the 
plaintiff  could  have  quit  at  any  time  with- 
out affecting  the  obligation  of  the  parties 
at  all,  except  as  to  paying  the  extra  money. 
There  is  a  dispute  as  to  whether  the  plain- 
tiff has  been   paid  for  one  day,  being  the 
first    Monday    he    worked    under    the    new 
contract.      The    trial    court   expressly    sub- 
mitted  this   question   to   the   jury,   and   it 
found  for  the  defendants.     Tlie  first  check 
which  plaintiff  received  under  the  new  con- 
tract was  for  $24.25,  and  it  is  defendant's 
contention    that    this    was    a    payment    in 
full  under  the  old  contract  and  up  to  the 
30  L.R.A.(N.S.) 


first  Monday,  at  7  o'clock  p.  M.  under 
the  new  contract.  Plaintiff  has  been  paid 
$20  each  week  since  said  day  by  checks 
which  show  that  they  are  in  full  for  all 
services  up  to  date.  The  plaintiff  is  un- 
certain as  to  whether  the  $24.25  check 
does  or  does  not  include  pay  for  this  one 
day,  and  is  uncertain  as  to  what  it  did 
include.  His  acceptance  of  these  checks 
each  week  since  August  26th  is  strong  evi- 
dence that  he  has  been  paid  for  this  day, 
and,  the  jury  having  so  found,  the  verdict 
should  not  be  disturbed. 

y/.e  do  not  think  that  there  is  any  ques- 
tion of  quantum  meruit  compensation  in 
this  case.  The  discharge  from  service  was 
for  an  adequate  cause,  and  no  claim  for 
the  $5  per  week  extra  arises,  as  plaintiff 
has  not  performed  the  contract  so  as  to 
entitle  him  to  any  more  than  the  payment 
of  the  $20  per  week,  and  this  is  admitted 
to  have  been  paid. 

It  is  also  claimed  that  the  trial  court 
erred  in  refusing  to  direct  a  verdict  for 
the  plaintiff  for  the  sum  of  30  cents,  claimed 
to  be  due  the  plaintiff.  It  is  claimed 
that  the  check  for  $24.25  should  have  been 
given  for  $24.64.  The  weekly  checks  from 
August  26th  were  given  and  accepted  for 
full  payment  for  all  services  up  to  date. 
The  checks  show  this  fact,  and  the  witness 
Thompson  so  testifies.  The  plaintiff  does 
not  testify  what  the  items  composing  the 
check  for  $24.25  were,  and  is  unable  to 
state  what  this  sum  was  made  up  of. 
From  April  26th  to  March  30th  the  par- 
ties dealt  with  each  other  in  a  manner 
showing  unequivocally  that  there  had  been 
full  payment  of  all  sums  due  on  the  old 
contract,  and  on  the  new  contract  as  well. 
This  check  was  made  up  of  eight  days' 
work  under  the  new  contract  and  one-half 
day's  work  under  the  old  contract,  and 
was  undoubtedly  intended  to  include  all 
sums  due  the  plaintiff  on  account  of  all 
services  at  its  date.  We  do  not  therefore 
think  that  it  was  error  to  refuse  to  submit 
this  questfon  to  the  jury,  in  view  of  the 
conduct  of  the  plaintiff  in  accepting  these 
weekly  checks  as  full  payment.  If,  how- 
ever, it  clearly  appeared  that  there  was 
due  to  the  plaintiff  the  sum  of  39  cents, 
we  should  not  deem  ourselves  called  upon 
to  reverse  the  judgment  for  that  reason, 
as  the  only  question  is  whether  the  sum 
of  39  cents  has  been  paid.  It  is  a  ques- 
tion  where  the  doctrine  or  principle,  De 
minimis  non  curat  lex,  should  be  applied. 
No  question  of  costs  is  involved.  Hasa  v. 
Prescott,  38  Wis.  146;  Sutherland,  Dam- 
ages, 2d  ed.  §  11 ;  Kenyon  v.  Western  U, 
I'eleg.  Co.  100  Cal.  454,'  35  Pac.  75. 

It   IS  claimed   that   it  was  error  not  to 
grant  plaintiff's  motion  to  strike  out  cer* 
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tain  portions  of  the  testimony  of  the  wit- 
ness Thompson,  who  was  tlie  bookkeeper 
of  the  defendants  during  the  time  that 
the  plaintiff  worked  for  them.  Thompson 
drew  the  check  for  $24.25,  and  testified 
that  it  was  delivered  and  accepted  as  pay- 
ment in  full  for  all  past  services.  His  en- 
tire testimony,  considered  together,  shows 
that  he  was  testifying  from  memory  prin- 
cipally, although  on  cross-examination  he 
stated  that  all  he  knew  about  the  matter 
was  from  the  books.  In  view  of  the  posi- 
tive testimony  of  this  witness  that  the 
plaintiff  accepted  this  check  as  full  pay- 
ment>  we  do  not  think  that  it  was  pre- 
judicially erroneous  to  refuse  to  strike  out 
that  portion  of  the  witness's  evidence  re- 
lating to  the  payment  of  all  sums  due  on 


March  30th.  If  this  testimony  had  been 
stricken  out,  the  plaintiff's  testimony  would 
still  remain  upon  the  record  as  tt)  this 
check,  and  also  Tliompson's  testimony  aa 
to  the  fact  that  the  plaintiff  had  accepted 
this  check  in  full  payment  for  all  serv- 
ices. There  was  no  motion  to  strike  out 
all  of  the  testimony  of  Thompson.  In 
view  of  this  fact,  it  was  not .  prejudicial 
error  to  refuse  to  strike  out  the  testimony 
on  the  ground  that  it  was  not  the  best 
evidence. 
The  judgment  is  therefore  affirmed. 

All  concur. 

Petition   for   rehearing  denied  April  13, 
1910. 


Note.  —  Under  what  circumstances  is  a 
servant  entitled  to  recover  remunera- 
tion for  extra  worlc. 

L  Recovery  in  the  absence*  of  an  express 
contract  to   pay   remuneration. 

a.  Generally,     652. 

b.  Right  of  recovery  considered  with 

reference    to    the    character 
of  the  extra  work. 

1.  Recovery  denied,    653. 

2.  Recovery  allowed,    666. 

c.  Right  of  recovery  considered  with 

reference  to  the  time  when 
the  services  were  rendered. 
1.  Work    done    on    week    days. 
Effect  of  decisions  under  the 
common  law,  658. 
'        2.  Work  done,  on  Sundays,  659. 

d.  Recovery     for     extra    work     per- 

formed    by     governmental     and 
municipal  employees,  060. 

e.  Recovery  for  extra  work  in  civil- 

law  jurisdictions,     661. 
II.  Express    agreements    to    pay    for    extra 
work,  661. 

I.  Recovery  in  the  absence  of  an  ex- 
"     press  contract  to  pay  retnuneration. 

a.  Generally, 

It  is  not  disputed  that,  under  some  cir- 
cumstances, a  person  employed  to  perform 
certain  work  for  a  stated  remuneration, 
during  a  specified  period,  may  be  entitled 
to  recover  additional  compensation  for 
extra  services  rendered  at  the  request  of 
his  employer,  although  there  may  have 
been  no  stipulation  that  those  services 
should   be   paid   for.l 

1  Cincinnati,  I.  &  C.  R.  Co.  v.  Clarkson, 
7  Ind.  595  (instruction  to  the  opposite  ef- 
fect was  held  to  be  erroneous  in  regard  to 
employment  to  attend  to  a  branch  of  a  busi- 
ness) ;  Isham  v.  Parker,  3  Wash.  755,  20 
Pac.  835. 
30  L.R.A.(N.S.) 


But  the  enforceability  of  a  claim  for  com- 
pensation in  this  instance  is  not  determined 
on  the  same  footing  as  in  a  case  from 
which  the  element  of  an  express  contract 
defining  the  regular  duties  of  the  employee, 
and  the  wages  to  be  paid  for  the  discharge 
of  those  duties,  is  entirely  absent.  The 
nature  of  the  difference  between  the  prin- 
ciples which  are  controlling  in  the  two 
classes  of  cases  is  indicated  by  the  follow- 
ing statement:  "The  rule  of  law  that, 
from  a  request  to  perform  services,  an  im- 
plied promise  arises  to  pay  what  the  serv- 
ices are  worth,  does  not  apply  where  the 
services  are  rendered  by  one  in  the  employ 
of  the  person  making  the  request;  in  such 
case  the  implication  is  that  the  services 
were  rendered  under  the  contract  of  em- 
ployment, particularly  if  the  services  are 
of  the  same  character  as  those  embraced 
in  that  contract."* 

The  effect  of  this  doctrine  manifestly  it 
that,    in    an   action    to    recover   additional 

«  Ross  V.  Hardin,  79  N.  Y.  84. 

In  one  case  the  doctrine  was  broadly  laid 
down  that  "if  the  plaintiff  rendered  services 
the  jury  could  infer  an  agreement,  express 
or  implied,  to  pay  him;"  and  that  "the 
mere  fact  of  rendering  services  useful  to 
the  defendants  would  furnish  prima  facie 
evidence  of  their  acceptance,  and,  in  the 
absence  of  some  proof  to  the  contrary,  the 
law  would  raise  an  obligation  to  pay  bim 
what  they  were  worth,  there  being  no  proof 
of  special  value."  Spencer  v.  Trafford,  42 
Md.  1,  holding  that  the  trial  judge  had 
properly  rejected  a  prayer  for  an  instruc- 
tion to  the  effect  that,  "even  if  the  jury  be- 
lieve that  the  plaintiff  rendered  extra  serv- 
ices, not  provided  for  in  his  contract,  he 
cannot  recover  for  said  extra  services  unless 
there  was  an  express  or  implied  agreement 
to  pay  for  the  same."  Tliis  ruling  is  clear- 
ly opposed  to  the  general  current  of  au- 
thority.    No  authorities  were  cited. 

"A  contract  for  a  fixed  salary,  and  an  im- 
plied assumpsit,  cannot  stand  together: 
otherwise  any  clerk  engaged  at  a  fixed  sal- 
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eompensatian  for  extra  work  performed 
during  the  period  covered  by  a  special  con- 
tract, the  employee,  instead  of  being  aided 
by  a  favorable  presumption,  as  in  tlie  cases 
in  which  no  such  contract  has  been  made 
by  the  parties,  has  the  burden  of  over- 
coming an  adverse  presumption  arising 
from  the  existence  of  the  contract.' 

It  has  been  laid  down  that,  except  in 
that  class  of  cases  in  which  the  right  to 
recover  is  conceded  on  the  ground  of  the 
essential  distinction  between  the  character 
of  the  extra  services  and  that  of  the  serv- 
ices stipulated  in  the  special  contract,  a 
claimant  cannot  succeed  in  his  action,  un- 
less he  proves  an  express  agreement  to 
pay  for  the  extra  work.^ 

It  has  been  held  that,  in  an  action  against 
an  independent  contractor  for  work  and 
labor,  the  plaintiff  cannot  recover  for  labor 
in   excess  of  what  was  called  for  by  his 


contract,  occasioned  by  his  own  uniskilful- 

ness   or    negligence.i^     The  same   doctrine 

would  doubtless  be  applied  in  the  case  of 
a  servant. 

b.  Bight  of  recovery  considered  with 
reference  to  the  character  of  the  «ac- 
tra  work. 

1.  Recovery  denied. 

The  doctrine  upon  which  several  deci- 
sions proceed  is  that,  in  the  absence  of 
proof  of  an  express  agreement,  an  action 
to  recover  compensation  for  extra  services 
performed  at  the  request  of  the  employer 
cannot  be  maintained  by  a  person  hired  for 
a  definite  term  at  a  certain  rate  of  wages, 
if  the  services  in  question  were  essentially 
of  the  same  character  as  those  which  the 
plaintiff  was  performing  in  the  ordinary 
course  of  his  employment  ;8  or  were  so  in- 


ary  would  be  entitled  to  recover  in  an  ac- 
tion of  assumpsit  for  any  increased  labor 
he  might  be  put  to,  in  consequence  of  an  ex- 
tension of  his  employer's  business.** 
Chandler  v.  State,  6  Harr.  &  J.  284. 

See  also  Schurr  v.  Savigny,  85  Mich.  144, 
48  N.  W.  547  (where  it  was  laid  down  that 
the  existence  of  an  express  contract  for  one 
year,  at  a  stated  weekly  compensation,  ex- 
cludes any  implied  agreement  or  under- 
standing about  wages),  and  the  extract 
given  in  subd.  b,  infra,  from  the  opinion  in 
Voorhces  v.  Combs,  33  N.  J.  L.  494. 

But  this  conception  cannot,  as  it  would 
eeem,  be  reconciled  with  the  standpoint  dis- 
closed by  most  of  the  decisions.  It  would 
render  the  servant's  inability  an  inference 
of  law,  whereas  the  authorities,  generally 
speaking,  merely   regard  him  as  being  re- 

?uired  to  overcome  a  presumption  of  fact, 
t  seems  to  involve,  moreover,  a  petitio 
principii;  for  the  doctrine  as  to  the  in- 
compatibility of  an  express  and  an  implied 
agreement  is  applicable  only  to  cases  in 
which  the  subject-matter  of  each  is  the 
same.  Where  a  claim  for  extra  services  is 
involved,  the  very  question  to  be  decided  is 
whether  the  express  contract  does  extend 
to  them. 

*  For  a  formal  affirmation  of  the  doctrine 
that  where  services  are  rendered  by  one  in 
the  employ  of  another,  even  upon  request, 
the  presumption  is  that  they  were  rendered 
luider  the  contract  of  employment,  unless 
the  contrarv  is  shown,  see  Cooper  v.  Brook- 
lyn Trust  Co.  109  App.  Div.  211,  96  N.  Y. 
Supp.  56.  * 

In  a  case  where  a  request  is  made  to  a 
stranger  to  perform  certain  work,  "the 
law  generally  implies  an  agreement  to  pay 
a  reasonable  remuneration,  in  the  absence 
of  circumstances  showing  that  the  service 
was  meant  to  be  gratuitous.  In  the  case 
of  the  master  and  servant,  the  presumption 
is  the  other  way."  Richmond,  J.,  in  Ma- 
honey  ▼.  R.  8  New  Zealand  L.  R.  (S.  C.) 
462. 
30  L.R.A.(N.S.) 


The  following  statement  from  Bishop  on 
Contracts,  §  222,  was  adopted  in  Hougnton 
V.  Kittleman,  7  Kan.  App.  207,  52  Pac. 
898:  "If  one  under  a  salary  or  other  regu- 
lar pay  performs,  without  any  express  un- 
derstanding as  io  compensation,  duties  in 
excess  of  what  the  contract  of  employment 
demands,  they  will  be  presumed  to  have 
been  rendered  under  the  contract  or  volun- 
tarily, and  the  law  will  create  no  promise 
to  pay  for  them." 

4Voorhees  v.  Combs,  33  N.  J.  L.  494; 
Mathison  v.  New  York  C.  &  H.  R.  R.  Co. 
72  App.  Div.  254,  76  N.  Y.  Supp.  89  (for 
both  these  cases,  see  subd.  b,  infra.) 

In  Stadermann  ▼.  Heins,  78  App.  Div.  663, 
79  N.  Y.  Supp.  674,  while  the  plaintiff  was 
engaged  in  the  performance  of  a  special 
contract,  at  certain  weekly  wages,  for  the 
nursing  of  the  decedent,  the  latter  executed, 
but  did  not  deliver,  an  instrument  stating 
that  it  was  her  desire  that  the  claimant 
should  receive  $250  for  services  in  nursing 
her.  The  court  disallowed  a  claim  for  this 
sum,  taking  the  position  that  it  was  value- 
less as  a  testamentary  disposition,  and  that 
it  was  neither  a  substitute  for  the  existing 
agreement,  nor  controlling  evidence  of  the 
terms  under  which  the  plaintiff  was  work- 
ing, or  of  the  amount  which  would  be  due 
as  a  debt  after  the  maker*8  death. 

6  Fruin  v.  Crystal  R.  Co.  89  Mo.  397,  14 
S.  W.  557. 

6  A  leading  case  on  this  aspect  of  extra 
services  is  Bell  v.  Drummond,  Peake,  N.  P. 
Cas.  45.  Tliere  a  clerk  to  the  commission- 
ers of  the  land  tax  had  been  appointed  clerk 
to  the  commissioners  for  managing  other 
taxes.  It  was  held  that  his  deputy,  who 
performed  all  the  duties  of  his  office,  was 
not  therefore  entitled  to  an  increase  of 
salary.  Lord  Kcnyon  said  that,  had  the 
plaintiff's  case  rested  wholly  on  the  fact 
of  the  new  duty  being  imposed  upon  Kim, 
he  should  not  think  it  such  a  case  as  would 
have  entitled  him  to  come  into  a  court  of 
justice  for  an  additional  stipend  on  a  quan- 
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timately  connected  with  his  usual  duties 
that  he  may  reasonably  be  supposed  to 
have  contemplated   them   as   being   a   pos- 


sible  incident   of   the   work   for   which    he 
was  engaged.' 

It   is    manifest    that   under    no    circtmL- 


iun\  meruit;  if  it  was,  every  porter  in  a 
shop,  or  clerk  in  an  office,  would,  upon  an 
increase  of  his  master's  business,  be  equal- 
ly entitled  to  demand  an  increase  of  wages. 
But  upon  the  evidence  produced,  it  appeared 
clearly  that  the  testator  himself  thought 
that  he  ought  to  pay  something,  and  the 
only  matter  in  controversy  between  him 
and  the  plaintiff  was  the  quantum  of  the 
additional  allowance. 

In  Ross  V.  Hardin,  70  N.  Y.  94,  affirming 
12  Jones  &  S.  26,  H.,  two  days  before  his 
death,  requested  R.,  his  confidential  clerk, 
to  bring  to  H.'s  house  a  box  of  money  and 
valuable  papers,  and  thereupon  to  take 
charge  thereof  and  put  it  in  a  safe  deposit, 
all  of  which  R.  did,  and,  upon  the  appoint- 
ment of  the  administratrix,  eight  days  aft- 
er H.*8  death,  delivered  to  her  the  box.  R. 
sued  her  for  such  services,  claiming  com- 
pensaiioT^  as  upon  a  quantum  meruit,  be- 
sides hip  salary  of  $60  per  month,  but  on 
the  irM  set  up  no  claim  to  special  employ- 
ment, ^,nd  was  nonsuited.  The  court  of 
appp'it'i  did  not  determine  whether  a  con- 
tract may  be  made  by  a  person  during  his 
iife,  for  the  preservation  and  safety  of  his 
property  after  his  death  and  until  admin- 
istrators are  appointed,  but  held  that,  if 
such  a  contract  can  be  so  made  with  an 
employee  who  has  had  similar  services  to 
perform  during  the  life  of  the  employer,  it 
will  be  presumed,  in  the  absence  of  a  stipu- 
lation for  an  increase,  that  the  same  rate 
of  compensation  paid  before  the  death  of 
the  employer  was  to  continue  thereafter. 
The  plaintiff  was  held  to  be  entitled  to  his 
salary  for  eight  days;  but  the  court  re- 
fused to  grant  a  new  trial,  for  the  reason 
that  it  would  be  of  no  benefit  to  him,  where 
so  small  a  sum  was  concerned. 

A  person  employed  as  the  secretary  of 
a  private  corporation,  at  a  fixed  rate  of 
compensation,  cannot  demand  extra  pay  for 
services  in  that  capacity,  although  they 
were  not  anticipated  at' the  time  of  his  ap- 
pointment, and  were  not  enumerated  in  the 
charter  or  by-laws.  Hie  fair  construction 
of  his  contract  is  tliat  he  will  do  whatever 
his  employers  may  have  occasion  to  em- 
ploy a  secretary  about.  Carr  v.  Cliartiers 
Coal  Ck).  25  Pa.  337,  3  Mor.  Min.  Rep.  476 
(extra  services  related  to  the  numbering, 
filling,  and  countersigning  of  coupon 
bonds ) . 

One  employed  by  an  insurance  company 
as  cashier  cannot  recover  extra  pay  for 
acting  as  inspector  of  risks,  in  the  ab- 
sence of  an  express  agreement  therefor. 
New  York  L.  Ina.  Co.  v.  Goodrich,  74 
Mo.  App.  355.  The  jury  were  held  to 
have  been  erroneously  instructed  that,  if 
they  found  that  defendant  was  employed 
by  the  company  as  its  cashier,  that  that 
employment  did  not  embrace  services  as 
inspector  of  risks,  and  that  while  so  em- 
ployed as  cashier  he  was  requested  to  act 
for'  the  company  afi  inspectt)r  of  risks,  he 
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was  entitled  to  compensation  for  such  ad- 
ditional service. 

In  Savage  v.  Gibbs,  4  Gray,  601,  where 
the  court  refused  to  entertain  a  claim  for 
extra  pay  for  services  rendered  by  a  mem- 
ber of  a  military  band,  Shaw,  Ch.  J.,  said: 
"The  order  given  by  .the  defendant,  being  a 
regular  military  order,  made  by  the  direc- 
tion of  his  superior  officer,  constituted  no 
ground  for  an  assumpsit,  express  or  implied, 
by  the  defendant  to  the  plaintiff,  to  pay 
anything  for  the  service  to  be  performed.  It 
seems  that  the  plaintiff  and  liis  associates, 
as  a  military  musical  band,  constitued  a 
part  of  the  organized  volunteer  militia,  and 
whether  they  were  entitled  to  any  pay  for 
such  occasional  service,  and  if  so,  on  what 
occasion,  to  what  amount,  and  from  whom 
to  be  received,  must  depend  on  the  rules 
and  regulations  for  the  government  of  the 
volunteer  militia,  to  which,  by  enlisting, 
the  plaintiff  assented.'* 

In  a  case  where  claimant's  husband  con- 
tracted with  her  paralyzed  brother's  com- 
mittee to  take  care  of  the  brother  at  their 
home  for  $35  a  month,  and  after  four  years 
had  the  compensation  increased  to  $37.50, 
which  was  paid  until  the  afflicted  man's 
death,  her  right  to  recover  from  the  estate 
for  taking  care  of  him  and  nursing  him 
while  he  was  at  her  house  was  denied,  on 
the  ground  that  it  appeared  that  such  serv- 
ice was  contemplated  bv  her  husband's  con- 
tract. Carr  v.  Calvert,"  31  Ky.  L.  Rep.  303, 
102  S.  W.  282. 

7  In  Mathison  v.  New  York  C.  &  H.  R. 
R.  Co.  72  App.  Div.  254,  76  N.  Y.  Supp. 
89,  it  was  held  that  an  engine  despatcher 
employed  to  inspect  and  repair  engines  and 
run  engines  in  case  of  emergency  does  not 
perform  work  so  far  outside  of  the  scojpe 
of  his  employment  that  an  agreement  for 
extra  compensation  should  be  implied, 
when,  at  his  employer's  direction,  he  after- 
wards runs  a  switch  engine  for  a  few  hours 
each  day.  The  court  said:  "There  are 
authorities  holding  that  in  certain  cases, 
where  the  extra  service  required  is  entirely 
without  the  sphere  of  the  service  for  which 
the  contract  was  made,  or  where  the  extra 
service  exacted  was  such  as  required  spe- 
cial skill  or  qualifications,  in  such  case  the 
law  will  imply  an  agreement  for  extra 
compensation.  This  rule  is  based  upon  the 
probability  that  for  such  service  there  was 
an  intention  on  the  part  of  the  master  to 
pay  extra  compensation,  upon  which  the 
servant  might  rely.  But  this  rule  must  be 
cautiously  applied,  and  the  service  must 
be  so  far  outside  of  the  sphere  of  the  em- 
ployment as  to  indicate  a  probable  inten- 
tion on  the  part  of  the  master  to  allow  ex- 
tra compensation  therefor.  If  the  ques- 
tion be  one  of  doubt,  the  right  to  extra 
compensation  should  rest  only  upon  an 
express  agrement.  Any  other  rule  of  law 
would  introduce  dangerous  uncertainty  and 
instability    into   all   contracts   of   service." 
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In  Bee  v.  San  Francisco  &  H.  B.  R.  Co. 
46  Cal.  248,  the  defendant's  superintendent, 
the  amount  of  whose  salary  was  not  fixed 
by  the  terms  of  his  engagement,  had,  be- 
fore the  surveys  for  a  new  line  were  com- 
menced, performed  by  request  certain  serv- 
ices not  technically  within  the  line  of  a 
superintendent's  duty,  but  such  as  he  might 
properly  have  been  directed  to  perform, 
viz,f  the  procuring  of  a  certain  contract. 
Held,  that  he  could  not  recover  remunera- 
tion for  these  services  in  addition  to  tiie 
amount  allowed  for  those  admitted  to  be 
within  the  scope  of  his  duty  as  superintend- 
ent. The  deiendant's  contention  that  it 
was  error  to  admit  evidence  of  those  serv- 
ices for  the  purpose  of  ascertaining  the 
sum  recoverable  was  rejected,  the  court  tak- 
ing the  position  that  it  would  be  presumed 
that  in  rendering  them  he  acted  in  his 
capacity  as  superintendent. 

In  TurnelPs  Succession,  34  La.  Ann.  888, 
it  was  held  that  a  man  employed  as  a  clerk 
could  not,  in  the  absence  of  a  special  agree- 
ment, recover  additional  remuneration  for 
services  rendered  in  the  general  manage- 
ment of  his  employer's  business. 

In  a  case  where  a  servant  or  domestic 
was  employed  at  a  stipulated  monthly  sal- 
ary, and  continued  in  that  capacity,  re- 
ceiving her  monthly  wages  to  the  time  of 
her  employer's  death,  it  was  held  that  she 
could  not  afterwards  maintain  an  action 
against  the  estate  of  her  employer  to  re- 
cover increased  compensation  on  the  ground 
that  her  labors  were  augmented  by  reason 
of  his  sickness,  contracted  subsequent  to  her 
entering  his  service.  Voorhees  v.  Combs, 
33  N.  J.  L.  494.  The  court  said:  "The 
plaintiff  made  her  contract  of  service  with 
reference  to  this  affliction  of  the  deceased, 
and  the  increase  of  labor  incident  to  it. 
She  had  no  right  to  suppose  that  the  fam- 
ily in  which  she  was  to  serve  would  be 
exempt  from  the  ills  of  life,  and  having 
made  no  provision  in  her  contract  for  added 
compensation  in  the  event  of  sickness,  she 
is  fully  paid  by  the  stipulated  price.  The 
presumption  of  law  is  that  for  all  services 
rendered  by  her  to  her  employer,  which  are 
in  the  line  of  her  regular  duties,  or  of  a 
similar  nature,  whether  ordinary  or  ex- 
traordinary, she  is  satisfied  by  the  pay- 
ment of  her  fixed  salary.  The  object  of 
an  express  contract  is  to  guard  the  parties 
against  uncertainty  as  to  its  terms,  or 
exaction  in  its  performance.  But  an  ex- 
press contract  will  furnish  slender  pro- 
tection indeed  to  the  master,  if,  for  every 
additional  or  extra  service,  he  may  be  sub- 
jected to  the  payment ,  of  such  sum  as  a 
jury  may  award.  Such  a  rule  would  give 
the  servant  a  valid  claim  for  increased  pay 
whenever  the  master  entertained  an  un- 
expected guest,  and  enable  the  clerk  at  a 
fixed  salary,  to  demand  an  increase  of 
wages  with  every  increase  of  the  mer- 
chant's business.  No  reason  can  be  per- 
ceived why  the  master  might  not,  with 
equal  propriety,  upon  the  mere  diminution 
'^T  the  servant's  labor,  reduce  the  remunera- 
tinn.  The  doctrine  upon  which  the  plain- 
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tiff  rests  her  case  is  contrary  to  the  well- 
settled  rule  that  an  express  contract  ex- 
cludes an  implied  one.  An  implied  con- 
tract cannot  exist  when  there  is  an  exist- 
ing express  contract  about  the  identical 
subject.  The  parties  are  bound  by  their 
agreement,  and  there  is  no  ground  for  im- 
plying a  promise.  It  is  only  when  the 
parties  do  not  agree  that  the  law  inter- 
poses and  raises  a  promise.  Where  an  ex- 
press contract  exists,  there  must  be  a  re- 
scission of  it  before  the  parties  will  be  re- 
mitted to  the  contract  which  the  law  im- 
plies, in  the  absence  of  that  agreement 
which  they  make  for  themselves.  .  .  . 
The  extra  services  of  the  plaintiff  were  not 
rendered  in  an  employment  different  from 
that  for  which  she  engaged,  but  were  more 
burdensome  by  reason  of  the  testator's  ill- 
ness. In  the  absence  of  an  express  agree- 
ment to  pay  for  the  extra  services,  no  re- 
covery can  be  had." 

In  Murray  v.  John  Griffiths  &  Son,  48 
Misc.  398,  95  N.  Y;  Supp.  573,  a  man  em- 
ployed as  watchman  of  a  building  in  course 
of  Qrection,  and  also  to  attend  to  the  boil- 
ers of  an  engine  used  in  the  construction 
work,  was  held  not  to  be  entitled  to  re- 
cover for  services  rendered  in  cleaning  out 
a  small  structure  used  as  an  office  during 
the  daytime. 

In  Houghton  ▼.  Kittleman,  7  Kan.  App. 
207,  62  Pac.  898,  the  decision  that  a  person 
employed  as  housekeeper  at  an  agreed  price 
per  week  could  not  recover  from  the  estate 
of  her  employer,  who  had  died  during  the 
employment,  compensation  for  services  as 
nurse,  in  addition  to  her  weekly  wages  as 
housekeeper,  was  put  upon  the  ground  that 
there  was  no  evidence  going  to  show  that 
an  agreement  was  made  to  pay  for  such 
extra  services,  or  that  the  employer  had 
any  knowledge  that  she  expected  to  charge 
therefor. 

The  writer  ventures  to  express  the  opin- 
ion that,  in  the  New  Jersey  and  Kansas 
cases  above  cited,  the  courts  were  not  justi- 
fied in  proceeding  upon  the  theory  that  the 
extra  services  in  question  were,  in  point 
of  law,  within  the  sphere  of  those  covered 
by  the  contract  of  employment.  It  may 
be  conceded  that  claims  for  compensation 
in  respect  of  those  slight  augmentations  of 
duty  which  often  occur  in  every  household 
should,  as  a  general  rule,  be  rejected.  But 
it  is  extremely  difficult  to  accept  a  con- 
clusion which  is  equivalent  to  ■  ^erting 
that  no  reasonable  person  could  \v  .  other- 
wise than  that  services  rendered  as  a  nurse 
to  a  patient  suffering  from  an  illness  so 
serious  as  to  cause  death  are  within  the 
scope  of  the  stipulated  duties  of  a  domestic 
servant.  The  view  here  put  forward  finds 
some  support  in  the  ruling  of  a  trial  judge 
in  Delaware,  to  the  effect  that,  while  a 
person  who  enters  a  household  as  a  boarder 
or  lodger  cannot  be  held  liable  upon  an 
implied  contract  for  such  usual  attentions 
to  his  health  and  comfort  as  might  reason- 
ably be  expected  under  the  circumstances, 
the  question  whether  such  a  person  is  lia« 
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stances  will  an  employee  be  permitted  to 
recover  for  work  performed  in  excess  of 
the  explicit  direction   of   his   employer.8 

2*  Recovery  allowed. 

The  courts,  while  leaning  strongly  against 
the  inference  of  a  right  to  recover  compen- 
sation for  extra  work,  concede  that  such 
a  right  may  be  predicable,  even  in  the 
absence  of  an  express  agreement,  if  the 
•work  for  which  compensation  is  claimed 
was  of  such  a  nature  as  to  render  improb- 
able the  supposition  that  it  was  taken 
into  account  by  the  parties  when  the  rate 


of  wages  was  arranged.  Or,  to  state  the 
doctrine  in  a  somewhat  different  form,  com- 
pensation is  recoverable  in  any  case  iik 
which  there  is  evidence  from  which  reason- 
able men  might  find  that  the  extra  services 
were  rendered  with  the  expectation  and  be- 
lief, both  on  the  part  of  the  claimant  and 
on  the  part  of  the  employer,  that  they 
were  to  be  paid  for.9  The  decisions  ia 
which  recovery  has  been  allowed  are  col- 
lected in  the  subjoined  note;  but  it  is  ex- 
tremely difficult,  if  not  impossible,  to  rec- 
oncile some  of  them  with  those  cited  in 
the  preceding  subdivision.io 


ble  for  services  rendered  in  caring  for  him 
during  illness  is  one  of  fact,  depending 
upon  the  circumstances  of  the  case,  in- 
cluding the  fact  of  his  relationship  to  the 
plaintiff,  if  that  apears  in  the  case.  Ken- 
nard  v.  Whitson,  1  Houst.   (Del.)   36. 

Whether  the  fees  received  by  a  railway 
claim  agent  during  his  regular  business 
hours,  for  his  services  as  notary,  were  in- 
cluded in  his  salary,  was  held  to  be  a  ques- 
tion for  the  jury,  in  Leach  v.  Hannibal  & 
St.  J.  R.  Co.  86  Mo.  27,  56  Am.  Rep.  408. 
In  this  case,  an  action  to  recover  the  fees, 
it  was  held  that  receipts  given  by  the 
plaintiff,  stating  that  the  sums  therein 
mentioned  were  in  full  for  all  demands  for 
work  done  during  regular  and  irregular 
hours,  in  the  employer's  service,  were  com- 
petent evidence  to  show  the  capacity  in 
which  the  plaintiff  acted  and  the  relation 
which  he  sustained  to  the  employer. 

A  member  of  a  commercial  partnership 
who  requests  a  regular  employee  of  the 
firm  to  write  up  his  private  account  books 
does  not  incur  an  implied  obligation  to  pay 
the  employee  compensation  additional  to 
that  received  from  the  firm.  The  court 
laid  it  down  that,  in  order  to  rebut  the 
presumption  that  the  salary  of  an  em- 
ployee of  a  partnership  is  the  measure  of 
his  compensation  for  all  work  done  by  di- 
rection of  any  member  of  the  firm,  "it 
must  aflSrmatively  appear  that  the  work 
directed  is  so  far  out  of  the  usual  course, 
or  is  to  be  performed  at  or  in  such  an 
unusual  time  or  manner,  that  the  law  can 
safely  imply  that,  in  the  nature  of  things, 
both  parties  must  have  known,  and  there- 
fore contemplated,  that  extra  compensation 
must  follow  as  of  course.**  The  fact  that 
the  claimant  did  the  extra  work  on  holidays 
and  in  the  evenings  was  held  to  be  im- 
material, as  defendant  was  not  aware  of  it. 
Carrere  v.  Dun,  38  Misc.  18,  41  N.  Y.  Supp. 
35.  The  court  observed:  "An  employee 
cannot,  by  taking  work  home  which  ought 
to  have  been  done  at  the  employer's  place 
of  business  during  business  hours,  conjure 
up  a  claim  for  extra  pay.  There  must  be 
some  request  on  the  part  of  the  employer 
to  depart  from  the  customary  course,  or 
Bome  approval  thereof  on  his  part,  before 
he  can  be  charged  with  impliedly  contract- 
ing for  extra  compensation." 

In  Cany  v.  Hallcck,  9  Cal.  198,  a  man 
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employed  as  a  collector  of  rents  was  held 
not  to  be  entitled  to  recover  for  services 
rendered  in  superintending  some  of  the  real 
estate  of  his  employer.  It  seems  permis- 
sible to  express  a  doubt  as  to  the  correct- 
ness of  the  decision. 

In  Carter  v.  Hall,  2  Starkie,  3G1,  an  ac- 
tion brought  by  a  purser's  steward  on  au 
English  ship  of  war  against  the  stewardT, 
there  was  evidence  that  the  purser's  stew- 
ard was  a  person  known  as  such  in  the 
King's  service,  who  could  not  be  appointed 
by  the  steward  without  the  assent  of  the 
commander;  that  he  was  entitled  to  the 
pay  of  an  able  seaman  from  the  Crown,  but 
that  he  usually  received  pay  from  the 
purser  under  a  private  contract  with  him; 
that  it  was  usual  for  the  purser  to  pay 
the  purser's  steward  at  the  rate  of  £1  for 
every  gun  by  way  of  annual  salary.  Lord 
Ellenborough  nonsuited  the  plaintiff, 
grounding  his  conclusion  upon  the  con- 
siderations (1)  that  a  principle  of  too  ex- 
tensive an  operation  would  be  established 
if  such  an  action  were  supported,  and  if  a 
person  receiving  a  specific  salary  from  the 
Crown,  in  respect  of  his  situation,  could 
recover,  upon  an  implied  contract,  a  re- 
muneration for  his  services  from  the  officer 
under  whose  immediate  authority  he  acted; 
and  (2)  that  the  purser  had  no  fund  al- 
lowed him  out  of  which  such  services  were 
to  be  paid. 

Under  ordinary  circumstances,  neither 
the  members  of  a  ship's  crew  nor  pilots 
can  recover  compensation  for  salvage  serv- 
ices, their  obligation  being  to  do  their 
utmost  for  the  preservation  of  the  prop- 
erty at  risk.  Abbott,  Merchant  Shipping, 
14th  ed.  pp.  965,  970;  Calhoun  v.  Vechio. 
3  Wash.  C.  C.  169,  Fed.  Cas.  No.  2,310 
(pilot  not  entitled  to  salvage  where  he 
safely  conducts  into  port  a  vessel  in  dis- 
tress at  sea).  This  rule  is  taken  for 
granted  in  the  cases  mentioned  in  note  10, 
infra,  in  which  recovery  was  allowed. 

«Grabbe  v.  Moffit,  133  Iowa,  64,  110  N. 
W.  142. 

iElwell  v.  Roper,  72  N.  H.  254,  56  Atl. 
342. 

10  One  employed  to  farm  certain  lands 
of  his  employer  is  entitled  to  additional 
compensation  for  farming,  at  the  latter's 
request,  other  lands  purchased  by  him  dur- 
ing  the    rmployment.    ^nt   ^ot   wher«    the 
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employment  is  for  services,  during  a  speci- 
fied time,  as  a  farm  laborer.  Delaney  v. 
Grove,  162  Pa.  138,  29  Atl.  401. 

A  person  employed  by  a  railroad  com- 
pany as  ticket  and  freight  agent  at  one  of 
its  stations,  at  a  regular  salary,  may  re- 
cover extra  compensation  for  services  ren- 
dered in  carrying  mail  bags  to  and  from 
the  posto£Sce,  where  the  services  are  ren- 
dered at  the  request  of  the  railroad  com- 
pany, without  any  agreement  as  to  com- 
pensation, such  service  not  being  included 
in  the  general  employment  of  ticket  and 
freight  agent.  Pittsburgh,  C.  C.  &  St.  L.  R. 
Co.  V.  Henderson,  9  Ind.  App.  482,  36  K.  E. 
376. 

In  Middlebrook  v.  Slocum,  152  Mich. 
286,  116  N.  W.  422,  evidence  on  the  part 
of  the  plaintiff  was  given  to  the  effect  that 
he  was  employed  under  a  specific  contract 
to  work  in  a  flouring  mill;  that  subse- 
quently the  employer  installed  an  electric 
light  plant,  that  the  plaintiff  worked  there- 
in during  hours  not  contemplated  in  the 
contract  and  after  he  ceased  work  in  the 
mill;  and  that  no  price  for  the  work  in 
the  light  plant  was  agreed  on.  Held,  that 
this  testimonv  warranted  the  submission  to 
the  jury  of  the  question  whether  there  was 
an  implied  agreement  as  to  the  work  in 
the  lighting  plant. 

In  Brown  v.  Crown  G61d  Mill.  Co.  150 
Cal.  376,  89  Pac.  86,  an  action  to  recover 
the  value  of  services  rendered  in  exploiting 
a  machine  manufactured  by  defendant,  it 
was  held  that  the  question  whether  these 
services  were  outside  the  scope  of  the  plain- 
tiff's employment  had  properly  been  left  to 
the  jury,  and  that  an  instruction  that  if 
plaintiff  rendered  services  outside  the 
sphere  of  his  employment,  at  defendant's 
request,  he  was  entitled  to  recover  a  rea- 
sonable compensation  for  such  services  in 
addition  to  his  specified  salary,  was  ap- 
plicable to  the  evidence,  where  it  was  shown 
that  plaintiff  was  engaged  to  show  and  ex- 
plain the  machine  to  visitors  and  answer 
criticisms  in  the  press,  and  that,  in  addi- 
tion to  those  duties,  he  acted  as  correspond- 
ent for  defendant,  classified  ores,  revised 
assays,  wrote  scientific  articles,  and  acted 
as  engineer  and  metallurgist  for  the  com- 
pany. 

In  Dull  V.  Bramhall,  49  111.  364,  the  de- 
fendant, the  contractor  for  a  tunnel  under 
a  lake,  employed  the  plaintiff,  at  certain 
stipulated  wages,  to  plan  a  crib  and  other 
means  of  accomplishing  certain  di£Scult 
parts  of  the  work,  and  afterwards  em- 
ployed him  to  superintend  the  putting  down 
of  the  crib,  and  otherwise  apply  his  plans 
to  the  execution  of  the  work.  Held,  that 
he  might  recover  of  the  contractor  addi- 
tional compensation  for  the  latter  services, 
although  receiving  wages  for  the  time  he 
was  therein  employed. 

In  Wilford  v.  Devin,  43  Iowa,  559,  W. 
was  employed  by  D.  as  a  man  of  all  work 
at  a  fixed  weekly  stipend.  During  the 
sickness  of  the  latter,  he  took  care  of  him 
alternate  nights  and  alternate  Sundays  for 
a  period  of  two  years,  receiving  pay  for 
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his  services  upon  Sunday,  but  none  for 
those  rendered  at  night;  nor  was  there  any 
agreement  respecting  them.  The  court  re- 
fused to  disturb  a  verdict  awarding  W. 
compensation  for  the  services  rendered  at 
night.  It  was  conceded  that  the  fact  that 
the  plaintiff,  during  these  two  years,  re- 
ceived regularly  his  weekly  wages,  and  an 
extra  sum  every  fortnight  for  Sunday  serv- 
ice, without  any  express  agreement  for  pay 
for  night  services,  tended  strongly  to  show 
that  it  was  not  understood  that  he  was 
to  be  paid  for  such  service.  But  the  court 
was  not  prepared  to  say  that  this  fact 
would  necessarily  overcome  the  evidence 
which  went  to  show  that  there  was  such 
understanding, — ^more  especially  the  great 
amount  and  the  character  of  the  night  serv- 
ice. 

The  law  will  imply  a  contract  between  a 
person  boarded  and  one  furnishing  the 
board  under  an  express  agreement  for  com- 
pensation, for  the  reasonable  value  of  the 
service  rendered  by  the  latter  to  the  former 
in  nursing  her  when  she  fell  sick.  Gates  v. 
Gilmer   (Tenn.)   48  S.  W.  280. 

A  contract  for  board,  washing,  and  mend- 
ing does  not  include  services  as  nurse  while 
the  boarder  is  ill;  and  a  contract  to  pay 
for  such  services  will  be  implied.  Pfeiffer 
V.  Michelsen,  112  Mich.  614,  71  N.  W.  156. 

In  Elwell  V.  Roper,  72  N.  H.  585,  68  Atl. 
507,  the  defendant's  testatrix  took  the 
plaintiff,  her  niece,  who  was  at  that  time 
about  fourteen  years  old,  to  bring  up  and 
educate.  Some  years  later  the  aunt  mar- 
ried one  W.,  and  the  plaintiff  from  that 
time  lived  and  worked  m  the  family  until 
the  year  following  that  of  Mr.  W.'s  death. 
Mrs.  W.  was  an  invalid  for  many  years  be- 
fore her  death.  During- the  greater  portion 
of  the  time  she  was  unable  to  go  up  and 
down  stairs,  and  the  plaintiff  waited  upon 
her  in  her  room.  During  the  period  of  the 
plaintiff's  service  Mrs.  W.  was  operated 
upon  three  or  four  times,  and  on  these  occa- 
sions her  only  nurse,  day  and  night,  was 
the  plaintiff,  excepting  such  attention  as 
her  husband  gave.  Mrs.  W.'s  mother  was 
a  member  of  the  family  until  her  death  in 
1885,  and  during  the  last  years  of  her  life 
was  confined  to  her  room  by  illness.  The 
plaintiff  attended  to  all  her  wants,  and 
also  acted  as  day  nurse  for  Mr.  W.  during 
his  last  illness.  Until  1891  the  plaintiff 
also  attended  to  the  regular  household 
duties  without  assistance.  On  one  occa- 
sion Mrs.  W.  stated  that  the  plaintiff  was 
working  for  $2  per  week,  but  that  "she 
would  be  fullv  paid  in  the  end;"  at  another 
time  she  said  that  she  had  never  fully 
paid  the  plaintiff  for  her  services,  but 
would  do  so  when  the  land  was  sold;  and 
about  a  year  and  a  half  before  her  death 
she  said  that  the  plaintiff  had  been  very 
faithful  and  should  have  her  pay  for  it. 
None  of  these  statements  was  made  in  the 
presence  of  the  plaintiff.  The  theory  upon 
which  the  plaintiff  sought  to  recover  was 
that  she  had  two  contracts  which  were  in- 
dependent of  each  other, — one  by  which 
she   rendered  the  services  of  an   ordinary 
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0.  Right  of  recovery  considered  with 
reference  to  the  time  when  the  serv' 
icee  were  rendered. 

1.  WorH  done  on  weeJc  days.  Effect 
of  deeiaions  under  the  common  law. 

Abstracting  the  element  of  the  operation 


of  a  statute  which  defines  the  number  of 
•hours  which  shall  constitute  a  legal  day^s 
work,  the  rule  to  be  deduced  from  the  deci- 
sions is  that,  in  the  absence  of  proof  of  wm 
express  agreement,il  or  of  a  custom  so  gen- 
eral, uniform,  and  certain  that  it  can  be 
said  the  parties  contracted  witii  reference 


domestic  in  the  family  of  the  testatrix  and 
her  husband,  and  another  under  which  she 
was  to  act  as  nurse  to  the  three  persons 
above  referred  to,  and  receive  remunera- 
tion for  her  services  as  such.  It  was  held 
that  the  evidence  was  such  as  to  justify 
the  inference  of  an  understanding  on  both 
sides  that  the  testatrix  was  to  pay  her 
something  in  addition  to  the  wages  to 
which  she  was  entitled  as  a  domestic  serv- 
ant. It  was  also  held  that  entries  upon 
the  diaries  of  the  deceased  husband  of  the 
testatrix^  showing  certain  payments  to  the 
plaintiff,  were  not  competent  evidence  to 
disprove  the  existence  of  such  an  under- 
standing. "It  is  not  suggested,"  said  the 
court,  "that  the  evidence  tended  to  prove 
that  he  paid  her  more  than  she  would  l)e 
entitled  to  for  such  services.  Notwith- 
standing such  employment  and  payment, 
the  testatrix  might  employ  the  plaintiff  to 
perform  extra  services,  and  legally  bind 
herself  and  her  estate  to  pay  for  them. 
Payments  by  the  husband  to  the  plaintiff 
would  have  no  logical  tendency  to  prove 
that  the  contract  alleged  in  this  action  was 
not  made,  nor  that  the  contract  had  been 
fulfilled,  unless  there  was  also  evidence 
tending  to  show  that  the  payments  were 
made  on  account  of  the  testatrix;  and  there 
was  no  such  evidence,  so  far  as  appears." 
A  third  point  decided  was  that  evidence 
that,  after  the  plaintiff  left  the  employ  of 
the  decedent,  the  latter  said  she  intended 
to  give  the  plaintiff  something  more  if  she 
had  stayed  through  the  decedent's  lifetime, 
was  hearsay  and  therefore  properly  re- 
jected. 

A  plain  and  unambiguous  written  con- 
tract by  which  a  person  agrees,  for  a  stipu- 
lated salary,  to  take  the  entire  charge  and 
control  of  machines,  boilers,  and  pumps  in 
a  certain  mill,  and  see  that  they  are  satis- 
factorily run  and  operated,  and  keep  them 
in  good  repair,  does  not  prevent  him  from 
recovering  extra  compensation  for  superin- 
tending the  construction  of  waterworks, 
under  a  reasonable  expectation  that  he  was 
to  be  paid  for  it,  where  the  other  party  had 
reasonable  grounds  to  believe  that  he  ex- 

?ected  to  be  paid,  and  accepted  the  work, 
he  court  observed  that  the  contract  was 
not  one  calling  for  the  personal  services  of 
the  plaintiff,  in  the  sense  that  his  time  be- 
longed to  the  defendant.  Reiser  v.  Stauer, 
73  Wis.  477,  41  N.  W.  706. 

The  rule  which,  as  already  stated  (note 
7,  supra),  ordinarily  precludes  seamen  and 
pilots  from  recovering  compensation  for 
salvage  services,  is  subject  to  exception  in 
cases  where  their  contract  has  been  dis- 
solved by  their  discharge,  or  by  the  aban- 
donment of  their  ship,  or  by  its  capture  by 
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an  enemy.  Abbott,  Merchant  Shipping,  14th 
ed.  pp.  966,  970;  Akerblom  v.  Price,  L. 
R.  7  Q.  B.  Div.  129  (pilot  allowed  to  re- 
cover for  services  after  abandonment) ;  The 
Florence,  16  Jur.  572  (claim  of  seaman 
allowed  under  same  circumstances) ;  Ho- 
bart  V.  Drogan,  10  Pet.  108,  9  L.  ed.  363 
(seamen  declared  to  be  entitled  to  salvage* 
where  extraordinary  events  have  occurred, 
in  which  their  connection  with  the  ship 
may  be  dissolved  de  facto  or  by  operation 
of  law).  Seamen  are  also  entitled  to  sal- 
vage where  they  perform  services  distinctly 
in  excess  of  their  duty.  Hobart  v.  Drogan, 
supra,  and  the  cases  next  cited. 

Where  the  ship  salved  and  the  ship 
whose  crew  rendered  salvage  services  be- 
long to  the  same  owner,  salvage  may  be 
recovered,  provided*  the  services  performed 
are  not  within  the  contract  which  was 
originally  made  with  the  owner,  and  to 
which  the  stipulated  wages  apply.  The 
Sappho,  L.  R.  3  P.  C.  690;  The  Scout,  L. 
R.  3  Adm.  &  Eccl.  512;  The  Laertes,  L. 
R.  12  Prob.  Div.  187. 

It  is  settled  doctrine  of  the  English  Ad- 
miralty that  a  pilot  is  not  bound  to  go  on 
board  a  vessel  in  distress,  to  render  pilot 
service,  for  mere  pilotage  reward.  Accord- 
ingly, where  a  vessel  is  seeking  a  port  of 
safety  out  of  the  course  of  her  intended 
voyage,  a  pilot,  if  engaged,  may  be  entitled 
to  additional  remuneration  in  the  nature 
of  salvage.  Maude  &  P.  Merchant  Ship- 
ping, pp.  267,  646.  See  The  Jonge  Andries, 
Swabey,  Adm.  226,  affirmed  in  11  Moore, 
P.  C.  C.  313,  where  a  pilot  was  allowed 
salvage  fees  for  services  not  properly  in- 
cluded in  pilotage. 

By  the  Supreme  Court  of  the  United 
States,  the  distinction  taken  is  between  ex- 
traordinary pilotage  services,  and  salvage 
services  properly  so'  called, — the  one  going 
beyond  the  mere  line  of  duty,  the  other 
going  to  the  extreme  line  of  duty.  Hobart 
V.  Drogan,  supra,  referring  to  The  Joseph 
Harvey,  1  C.  Rob.  306. 

Where,  in  an  action  for  salary,  the  only 
issue  is  whether  compensation  for  the  serv- 
ices sued  on  was  included  in  a  salary  paid 
plaintiff  for  other  services,  a  proposed  ex- 
amination, the  object  of  which  is  to  show 
plaintiff's  method  in  performing  his  work, 
his  representations  respecting  his  ability, 
and  the  manner  in  which  other  employees 
perform  their  work,  should  be  excluded. 
Fox  V.  Bialy,  161  Mich.  106,  114  N.  W. 
871. 

llSchurr  v.  Savigny,  85  Mich.  144,  48 
N.  W.  547  (holding  it  to  be  error  to  re- 
fuse an  instruction  to  the  effect  that  "a 
servant  cannot  be  required  to  labor  an  un- 
reasonable  number   of    hours,   but,    if   tlie 
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t.l>  a  person  employed  for  a  definite 
>d  at  certain  wages  cannot  recover  com- 
ation  for  extra  work  voluntarily  per- 
ed  at  times  other  than  those  at  which 
as  stipulated  or  understood  that  his 
is  were  to  be  discharged.  In  other 
s,  an  implied  promise  cannot  be  predi- 
1  on  the  part  of  an  employer  to  pay 
sensation  for  such  work  to  a  person 
is  regularly  employed  and  receives 
s  at  regular  intervals.!*  This  rule, 
iver,  does  not  apply  to  niglit  work 
>rmed  by  a  person  whose  regular 
?s  are  discharged  by  day,i*  nor  to  a 
in  which  a  person  who,  after  having 
i  a  contract  under  which  he  is  to  ren- 
•ervic'es  during  a  part  only  of  the  time 
h  would  ordinarily  be  devoted  to  the 
in  question,  and  is  to  be  paid  a  pro- 
onate  amount  of  wages,  has  actually 
?red  services  for  the  whole  of  that  time. 
T  such  circumstances  it  may  properly 
iferred  that  the  conditions  of  the  con- 
have  been  altered,  and  he  is  entitled 
icover  at  the  specified  rate  in  respect 


of  the  entire  time  during  which  be  has  per- 
formed  services.!* 

The  annotator  has  not  found  any  other 
direct  authority  for  the  doctrine  enounced 
in  tlie  principal  case,  viz.,  that  compensa- 
tion for  work  within  the  scope  of  a  regular 
employment,  in  addition  to  the  usual  but 
not  fixed  form  of  a  day's  work,  cannot  be 
recovered,  unless  the  contract  was  entered 
into  with  reference  to  a  controlling  custom. 

In  a  case  where  the  servant  claims  mere- 
ly the  value  of  services  rendered  outside 
the  regular  hours  of  work,  and  the  contract 
embraces  an  express  provision  requiring 
him  to  render  a  certain  amount  of  such 
services  without  extra  wages,  the  sum 
which  he  is  entitled  to  recover  must  be 
estimated  with  reference  to  the  efi'ect  of 
the  contract  as  a  whole.!^ 

2,  Work  done  on  Sundays. 

In  some  cases  the  right  to  recover  com- 
pensation for  work  performed  on  a  Sun- 
day has  been  determined  with  reference  to 


int  does   labor  an   unreasonable   niim- 
of   hours,   or   more   than    he   has   con- 
ed to   do,     .     .     .     he  cannot  recover 
I  payment,  unless  there  is  an  express 
ise  to  pay  him  therefor")  ;  Re  Steam 
fje  No.  1,  87  Fed.  760;  Koplitz  v.  Pow- 
10  Wis.  671,  14  N.  W.  831;  Mathison 
e\v  York  C.  &  H.  R.  R.  Go.  72  App. 
254,  76  N.  y.  Supp.  89    {arguendo). 
^churr  v.  Savigny,  supra. 
[x^vi  V.  ReJd,  91  111.  App.  430. 
[n  Wilford  v.  Devin,  43  Iowa,  559,  the 

upheld  a  verdict  in  favor  of  a  claim- 
tvho  had  been  hired  as  a  man  of  all 

at  weekly  wages,  and  had  taken  care 
3  employer  during  an  illness,  on  alter- 

iii^'hts  and  alternate  Sundays.  Tlie 
lice  was  that  he  had  been  paid  extra 
3  for  the  Sunday  work,  but  not  for 
done  at  night,  and  that  there  had  been 
;reenient  regarding  the  latter, 
^drington  v.  Leach,  34  Tex.  285. 
n  Posner  v.  Seder,  184  Mass.  331,  68 
.  335,  plaintiff  was  employed  by  de- 
nt for  one  year  at  $17   a  week,  **the 

to   be  paid  at  the  end  of  each   and 

week."     The  contract  required  plain- 

0  work  from  6:  30  A.  M.  to  6  P.  M., 
the  exception  of  an  hour  between  12 

1  p.  M.,  and  also,  without  extra  pay, 
rk  overtime,  not  more  than  two  hours 
\  and  not  more  than  two  months  ag- 
te  in  the  year.  The  plaintiff  con- 
J  that  the  $17  which  he  received  each 

was  payment  for  only  the  time  be- 
6:30  A.  M.  and  6  P.  M.,  and  not  for 
:tra  time;  and  that  therefore  he  might, 
breach  of  the  contract,  appropriate 
veekly  sum  to  the  payment  of  the 
es  during  the  regular  hours,  and  re- 
on  q^tantum  meruit  for  the  extra  time, 
efendants,  on  the  contrary,  contended 
the  $17  was  a  payment  for  the  serv- 
•f  the  week,  whatever  they  were,  and 
R.A.(N.S.) 


therefor  that  the  plaintiff  had  been  fully 
paid,  and  so  could  not  recover.  Gomment- 
in^  upon  these  opposing  theories,  the  court 
said:  "Neither  view  seems  to  us  correct. 
The  contract  was  to  continue  a  year.  The 
weekly  hours  of  labor  were  variable,  and  it 
is  fair  to  assume  that  there  would  be  a 
weekly  variation  in  the  value  of  the  serv- 
ices. The  contract  is  to  be  taken  as  a  whole. 
On  the  one  hand,  the  defendants  could  not 
hold  the  plaintiff  to  the  work  during  the 
extra  hours  in  any  week  for  the  sum  oi 
$17  except  in  connection  with  the  other 
part  of  the  contract,  namely,  that  they 
were  to  pay  him  $17  in  other  weeks  when 
there  was  no  extra  time;  nor,  on  the  other 
hand,  could  the  plaintiff  hold  the  defend- 
ants to  the  payment  of  $17  for  a  week  in 
which  he  did  not  work  extra  time,  except 
in  connection  with  the  other  part  of  the 
contract,  namely,  that  in  any  week  in  which 
he  did  work  extra  time  he  should  receive 
only  $17.  The  true  construction  of  the 
contract  is  that  it  was  a  hiring  for  a  year, 
payments  to  be  made  by  weekly  instalments, 
witlioiit  reference  to  the  weekly  variation 
in  the  amount  of  work  done.  Since  the  pay- 
ments were  made  during  the  existence  of 
the  contract,  they  cannot  be  considered  as 
having  no  reference  to  the  other  parts  of 
the  contract.  If  the  plaintiff  desires  to 
proceed  upon  the  theory  that  the  contract 
has  been  repudiated,  his  proper  course  is  to 
proceed  upon  quantum  meruit  for  the  value 
of  all  his  services,  less  what  he  has  received. 
If  he  has  been  paid  what  they  are  worth, 
he  can  recover  nothing;  if  he  has  not,  he 
may  recover  the  balance  due  him.  But  it 
is  plain  that  the  sum  due  him  is  not  nec- 
essarily the  fair  price  for  the  extra  hours 
in  addition  to  the  sum  of  $17  per  week 
which  he  has  received.  He  cannot  appro- 
priate the  $17  to  the  payment  of  the  ordi- 
nary week's  work,  and  sue  only  for  the  bal- 
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the  question  whether  the  work  belonged  to 
one  of  the  categories  excepted  from  the  pro- 
hibitive clauses  of  one  of  the  Lord's  Day 
acts.n  The  doctrine  upon  which  other 
cases  have  proceeded  may  be  enunciated 
thus:  Where  a  person  is  hired  for  a  defi- 
nite term,  at  a  certain  rate  of  wages,  to 
render  services  in  an  occupation  of  such 
a  nature  that  he  must  presumably  have 
contemplated  the  performance  of  more  or 
less  work  on  Sundays,  he  cannot,  in  the 
absence  of  r.n  express  stipulation,  recover 
any  extra  compensation  for  such  work.^* 


d.  Recovery  for  extra  woric  performted 
by  governmental  and  municipai  em- 
ployees. 

A  full  discussion  of  the  right  of  gov- 
ernmental and  municipal  employees  to  re- 
cover compensation  for  extra  work  would 
carry  us  beyond  the  scope  of  this  treatise. 
In  the  note  below,  references  are  given  to 
treatises  which  deal  with  the  subject,  and 
also  to  some  cases  which  seem  to  be  of 
sufficient  general  interest  to  be  deserving 
of  mention  in  this  place.u> 


ance,  because,  for  tbe  reasons  s^bove  stated, 
that  is  not  in  accordance  with  the  contract 
under  which  the  payment  was  made." 

"  In  Watts  V.  Van  Ness,  1  Hill,  76,  the 
New  York  act  was  held  to  be  a  bar  to  an 
action  brought  by  an  attorney's  clerk  to  re- 
cover extra  compensation  for  work  per- 
formed on  Sunday. 

In  Whitcomb  v.  Oilman,  35  Vt.  297,  a 
farm  servant  was  held  entitled  to  compen- 
sation for  work  done  on  Sunday  for  the 
purpose  of  preventing  a  great  waste  of  sap 
from  sugar  maples. 

18  Lowe  V.  Marlow,  4  111.  App.  420  (feed- 
ing of  cattle,  etc.,  by  farm  hand) ;  Robinson 
V.  Webb,  73  HI.  App.  669  (farm  hand  bound 
to  do  chores) ;  Guthrie  v.  Merrill,  4  Kan. 
187   (ferryman). 

19  As  to  the  right  of  government  employ- 
ees to  recover,  see  Throop,  Pub.  Off.  §  492; 
23  Am.  k  Eng.  Enc.  Law,  2d  ed.  p.  390. 

The  general  rule  is  that  an  action  of  as- 
sumpsit will  not  lie  in  favor  of  a  salaried 
officer  of  the  state,  to  recover  additional 
compensation  for  extra  services  imposed 
upon  him  after  he  has  entered  upon  the  per- 
formance of  his  duties.  State  v.  Chase,  5 
Harr.  k  J.  297  (judge) ;  Chandler  v.  State, 
5  Harr.  k  J.  284   (state  printer). 

As  to  the  circumstances  under  which  a 
public  officer  is  entitled  to  recover  extra 
compensation  when  he  is  appointed  to  a 
new  position  the  duties  of  which  are  dif- 
ferent in  character  from  those  of  the  orig- 
inal one,  see  Converse  v.  United  States,  21 
How.  463,  16  L.  ed.  192;  United  States  v. 
Brindle,  110  U.  S.  688,  28  L.  ed.  286,  4 
Sup.  Ct.  Rep.  180. 

Under  the  act  of  Congress  of  August  23, 
1842,  which  declares  that  no  allowance  or 
compensation  shall  be  made  for  any  extra 
service  which  any  clerk  or  other  officer  may 
be  required  to  perform,  it  has  been  held 
that  a  clerk  in  the  Department  of  the  In- 
terior could  not  recover  compensation  for 
his  services  in  preparing  an  account  of  the 
London  Industrial  Exposition,  and  making 
a  report  thereon.  Stansbury  v.  United 
States,  1  Ct.  CI.  123. 

An  employee  who  was  directed  to  per- 
form the  duties  of  another  who  had  been 
suspended  pending  the  trial  of  an  indict- 
ment against  him,  but  who  subsequently  re- 
sumed his  duties,  was  held  not  to  be  en- 
titled to  recover  any  compensation  but  the 
salary  appointed  for  his  own  position. 
Eraser  ▼.  United  States,  16  Ct.  CI.  607.  The 
80  L.R.A.(N.S.) 


decision  proceeded  on  the  grounds  that  such 
a  suspension  was  not  a  suspension  within 
the  meaning  of  the  tenure  of  office  act  (U. 
S.  Rev.  Stat.  §  1768),  and  that  there  could 
not  be  two  persons  holding  one  office  at  the 
same  time. 

In  a  Newfoundland  case,  the  court  held 
that,  as  in  the  case  of  ordinary  contracts  of 
service,  there  was  an  implied  obligation 
on  the  part  of  the  government  to  compensate 
a  police  officer  for  the  additional  duties  im- 
posed upon  him  as  a  consequence  of  hie 
transfer  to  a  position  of  greater  responsi- 
bility. Smith  V.  Newfoundland,  NewfouiidL 
Rep.   (1884-96)   62. 

As  to  the  rule  that  a  person  accepting 
a  municipal  office  with  a  fixed  salary  can- 
not claim  additional  compensation  if  hie 
duties  are  increased,  see  Dill.  Mun.  Corp. 
4th  ed.  §  233. 

That  an  increase  by  a  city  council  of  tbe 
duties  of  a  city  officer  does  not  imply  tnj 
obligation  to  increase  his  salary  was  laid 
down  in  Covington  v.  May  berry,  9  Buih, 
304. 

But  a  city  officer  is  entitled  to  be  paid 
for  acts  done  under  appointment  of  the 
common  council,  outside  the  scope  of  bis 
official  duty.  McBride  v.  Grand  Rapids,  47 
Mich.  236,  10  N.  W.  363,  following  Detroit 
V.  Redfield,  19  Mich.  376.  In  the  former 
caso.  evidence  that  the  person  rendering  the 
Rei\\.>/6  did  not  make  claim  for  compen- 
sation to  persons  who  were  without  nuthori* 
ty  to  pay  him  or  to  make  a  binding  aqr^^ 
ment  that  he  should  be  paid  was  held  not 
to  be  admissible  for  the  purpose  of  showing 
that  the  services  rendered  were  gratuitoos. 

A  municipal  servant  is  only  entitled  to 
the  statutory  rate  of  compensation  fixed  for 
the  position  originally  accepted  by  him,  sl- 
though  he  may  be  detailed  for  other  work 
when  his  services  are  not  required  for  tint 
position.  McCunney  v.  New  York,  40  App. 
Div.  482,  58  N.  Y.  Supp.  138. 

A  clerk  in  the  bureau  of  highways  of  the 
city  of  New  York,  finding  it  to  be  the  cm- 
tom  among  other  clerks  to  take  the  affi- 
davits of  certain  employees  in  verification 
of  their  accounts  of  services  rendered,  and 
thinking  it  to  be  a  part  of  his  duties,  ob- 
tained an  appointment  as  commissioner 
of  deeds,  and  thereafter  took  affidavits^  st 
the  request  of  the  superintendent  of  the 
bureau,  without  making  any  charge,  but 
without,  at  the  time,  having  any  exoecta- 
tion  that  the  city  would  be  responsible  fo^ 
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e.  Recovery  for  extra  worlc  in  civil-law 

jurisdictions. 

The  doctrine  of  the  civil  law  is,  it  would 
appear,  virtually  the  same  as  that  of  the 
common  law.>0 


//.  Express  agreements  to  pay  for  €»> 

tra  worlc. 

In  some  of  the  cases  under  this  head,  the 
questions  involved  were  entirely  of  a  gen- 
eral   character,    viz,,  whether  'the    alleged 


his  fees.  Held,  that  he  could  not,  on  find- 
ing that  the  other  clerks  had  been  re- 
ceiving frees  from  the  employees  for  their 
services,  recover  the  amount  of  his  fees 
from  the  city.  Benjamin  v.  New  York,  77 
App.  Div.  62,  78  N.  Y.  Supp.  1067.  The 
effect  of  the  evidence  was  said  to  be  that 
the  plaintiff  had  rendered  the  services, 
either  in  the  belief  that  they  formed  a  part 
of  his  regular  duties,  or  in  the  expectation 
that  his  compensation  was  to  be  derived  on- 
ly from  those  who  made  the  affidavits. 

In  Merzbach  v.  New  York,  163  N.  Y.  16, 
67  N.  E.  96,  reversing  19  App.  Div.  186, 
45  N.  Y.  Supp.  1018,  which  affirmed  10 
Misc.  131,  62  N.  Y.  S.  R.  499,  30  N.  Y. 
Supp.  908,  where  a  municipal  officer  was 
authorized  by  statute  to  take  oaths  and 
receive  fees  as  a  notary,  it  was  held  that 
the  ■enrioes  rendered  by  him  in  that  ca- 
pacity were  not  incidental  to  his  ordinary 
duties,  and  that  the  burden  of  showing 
that  they  were  rendered  voluntarily  lay  on 
the  defendant. 

••(a)  Scotland. — In  this  country  the  ac- 
cepted doctrine  is  that  where  the  amount  of 
wages  has  once  been  fixed  by  regular  agree- 
ment, mere  extra  labor,  though  consider- 
able, will  not  entitle  the  servant  to  claim 
an  increase  over  the  sum  specified,  unless  he 
can  establish  some  express  or  implied  con- 
tract. M'Whirter  v.  Guthrie  (1821)  Hume, 
Dec.  760;  Fraser,  Mast.  &  S.  p.  47. 

In  Latham  v.  Edinburgh  &  G.  R.  Co.  4 
Sc.  Seas.  Cas.  3d  series,  1070,  an  action  by 
a  salaried  manager  of  a  railway  company 
for  remuneration  for  extra  services  said 
to  have  been  rendered  by  him  during  a  long 
period  of  years  was  dismissed  as  irrele- 
vant, there  being  no  specific  averment  (1) 
of  the  services  he  was  engaged  to  perform; 
(2)  of  the  extra  services  performed  by  him ; 
and  (3)  of  an  agreement  to  remunerate 
him  for  such  extra  services.  Lord  M'Neill 
said:  *'This  is  a  very  peculiar  case,  and 
the  claims  made  by  the  pursuer  are  of  a 
▼ery  peculiar  kind.  He  was  manager  of 
this  company,  which  has  now  expired.  It  is 
wound  up,  and  he  has  been  in  the  com- 
pany's service  for  a  length  of  time.  He 
was  paid  by  salary  for  his  services  as  man- 
ager, and  now  he  makes  a  claim  against 
the  funds  of  the  dissolved  company  for  pay- 
ment t>f  a  reasonable  amount  in  respect  of 
extra  services  rendered  by  him  during  the 
whole  period  of  his  employment  as  manager. 
That  is  a  very  peculiar  case,  and  I  do  not 
think  I  ever  saw  a  case  of  that  character 
before.  The  pursuer  was  employed  as  man- 
ager. The  particular  terms  of  his  em- 
ployment are  not  stated,  but  the  nature  of 
fa  is  ofiSce  involved  the  purchase  of  his  serv- 
ices for  his  whole  time.  Then,  it  appears 
that  in  the  course  of  that  employment  the 
nature  of  his  services  was  considered  on 
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more  than  one  occasion,  and  his  salary  was 
more  than  once  increased,  but  that  is  said 
to  have  been  done  in  reference  to  his  prop- 
er duties  as  manager.  It  is  said  that  he 
performed  a  number  of  extra  services,  for 
which  he  now  demands  remuneration.  It 
appears  to  me  in  reference  to  a  retrospec- 
tice  claim  of  this  kind,  extending  back  over 
many  years,  that  it  would  require  to  be  very 
clearly  stated  what  the  services  were  which 
he  was  engaged  to  perform,  what  the  extra 
duties  were  that  were  done  by  him,  and 
what  was  the  remuneration  that  was  agreed 
to  be  paid  to  him  for  these  extra  services. 
I  have  no  idea  that  a  person  employed  to  do 
certain  things,  and  asked  to  do  things  which 
are  supposed  to  fall  under  the  general  en- 
gagement, can  make  a  demand  for  special 
remuneration,  without  alleging  a  special 
agreement  and  specifying  the  work  done. 
But  we  have  not  got  such  a  statement  here. 
We  have  specimens  given  of  the  services 
which  were  rendered,  but  we  have  no  specif- 
ic contract  alleged;  on  the  contrary,  the 
statement  (in  cond.  13)  rather  imply  that 
there  was  no  specific  contract.  .  .  . 
Without  a  more  specific  statement  of  the 
contract,  showing  how  the  extra  services 
rendered  clearly  stand  out  from  the  ordi- 
nary duties  of  the  pursuer's  office,  this  case 
cannot  be  sent  to  trial.  I  am  of  opinion 
the  pursuer  has  no  case,  and  that  we  ought 
to  dismiss  the  action." 

In  Money  v.  Hannan  ( 1867 )  5  Scot.  L.  R. 
32,  a  person  entered  the  defendant's  service 
as  clerk,  cashier,  and  bookkeeper,  on  De- 
cember 31,  1860,  at  a  salary  of  £90  per  an- 
num, the  period  of  services  being  left  in- 
definite. The  engagement  was  made  by 
letter,  which  stipulated:  ''It  is  understood 
that  your  whole  attention  is  to  be  devoted 
to  our  business,  and  that  you  shall  not 
have  any  other  business  whatever  to  attend 
to."  The  pursuer  continued  in  the  em- 
ployment of  clerk,  etc.,  as  above,  till  March, 
1862,  when  he  was  directed  by  his  employers 
to  ^o  to  Bergen,  and,  actine  for  their  firm, 
to  investigate  the  books  of  a  certain  com- 
pany, there  strike  a  balance,  and  inquire 
into  the  meaning  of  certain  transactions. 
He  was  four  months  absent  on  this  com- 
mission, when  he  returned  to  Glasgow,  and 
resumed  his  former  employment  with  the 
defendants,  in  which'  he  continued  till  their 
firm  was  dissolved  in  October,  1862.  In 
January,  1866,  he  raised  an  action,  con- 
cluding for  extra  remuneration,  over  and 
above  his  salary  of  £90,  in  respect  of  the 
employment  at  Bergen,  estimating  the  sum 
to  which  he  was  entitled  at  £260.  The  ma- 
jority of  the  court  were  of  opinion  that, 
though  the  pursuer  could  not  have  been 
compelled  to  go  to  Bergen,  yet,  having  con- 
sented to,  without  stipulating  for  extra  re- 
muneration, he  could  not  now  claim  any. 
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They  considered  his  employment  abroad  to 
be  ejusdem  generis  with  that  for  which  he 
was  engaged. 

(b)  Louisiana. — In  this  state  it  has  been 
held  that  a  clerk  in  the  employment  of  a 
merchant,  at  a  fixed  salary,  cannot  be  al- 
lowed an  additional  compensation  against 
the  succession  of  his  former  employer,  for 
services  rendered  in  the  general  manage 
ment  of  decedent's  business,  without  prov- 
ing an  agreement  to  that  effect  between 
the  deceased  and  liiniself.  TurnelFs  Succes- 
sion, 34  La.  Ann.  888. 

(c)  Quebec. — The  law  as  applied  in  this 
province  has  been  thus  stated:  '^The  gen- 
eral principle  involved  in  a  claim  for  ex- 
tra remuneration  seems  to  me  to  be  very 
clear.  If  a  person  employed  in  a  particular 
capacity  by  another  is  charged  to  periurm 
some  duty  not  theretofore  performed  oy 
him,  he  may  decline  to  do  it,  and  then  the 
question  will  arise  nakedly  whether  the  new 
employment  is  of  a  similar  kind  to  that 
which  he  was  employed  to  perform.  If  it  is, 
he  is  bound  to  perform  the  duty  to  the  best 
of  his  ability.  But  if  the  person  employed 
performs  the  new  duty  without  remon- 
strance, the  presumption  is  that  the  new 
work  falls  within  the  general  scope  of  that 
which  he  was  employed  to  periorm,  and 
he  has  no  legal  claim  to  additional  remu- 
neration. Tins  is  evidently  the  rule  of  rea- 
son and  of  ordinary  experience."  Dugdale 
V.  Montreal  (1880;  Montr.  Q.  B.)  3  Legal 
News,  204.  The  court  tlien  proceeded  to 
observe  that  in  the  case  under  review  the 
position  of  the  parties  was  not  so  clearly 
defined,  and  that  the  general  rule  was  there- 
fore not  perfectly  applicable.  The  plaintiff 
was  appointed  as  a  health  officer,  and  he  had 
medical  duties  to  perform.  During  this 
time  an  epidemic  broke  out,  which  required 
the  establishment  of  an  extra  hospital,  en- 
tailing far  more  work  than  was  at  first 
contemplated.  Dr.  Dugdale  did  not  refuse 
to  do  the  work,  neither  did  he  continue'  to 
perform  it  in  silence.  He  spoke  to  the 
members  of  the  committee  as  to  extra  re- 
muneration, and  one  of  them  informed  these 
gentlement  that  their  claims  would  be  con- 
sidered. Under  these  circumstances  it  was 
considered  that  the  case  was  governed  by 
the  principle  that  the  plaintiff  agreed  to 
trust  to  the  generosity  of  his  employer,  and 
therefore  had  no  claim  beyond  that  which 
the  corporation  chose  to  allow. 

«lln  Voorhees  v.  Combs,  33  N.  J.  L. 
494  (discussed  under  another  aspect  in  I. 
b,  ante),  the  labors  of  a  domestic  servant 
had  been  increased  by  the  sickness  of  the 
testator,  her  master;  discussing  the  conten- 
tion that  his  execution  in  her  favor  of  a 
promissory  note  for  $500,  for  the  alleged 
extra  services,  amounted  to  an  express 
promise  to  pay  for  them,  the  court  said: 
"There  is  no  pretense  in  the  case  that  the 
plaintiff  ever  demanded  of  the  testator  in- 
creased pay,  or  that  she  ever  had  any  con- 
versation with  him  on  the  subject  of  her 
30  L.R.A.(N.S.) 


increased  labors.  The  evidence  shows  that 
on  one  occasion  during  the  testator's  ill- 
ness, Duryee,  his  financial  agent,  asked  him 
what  he  intended  to  give  the  pKuiitilf,  as 
she  had  been  very  kind  to  him;  tiie  testator 
asked  what  he  ought  to  give;  ]^u<ycc*  said, 
'Give  what  you  please,  it  is  all  your  own:' 
the  testator  then  said,  *Give  her  $500.' 
Then  Duryee  wrote  a  note  for  $500,  and 
the  testator  signed  it.  Soon  after  this  waa 
done,  the  plaintiff  came  into  the  room  where 
tlie  testator  was,  and  he  told  her  he  had 
given  her  $500.  This  transaction  had  none 
of  the  characteristics  of  an  express  promise 
to  pay  for  extra  services.  It  was  a  mere 
gratuity  on  the  part  of  the  testator,  and 
was  not  done  in  discharge  of  any  legal  ob- 
ligation which  rested  upon  him.  it  was 
expressly  stated  to  be  a  gift,  an  expression 
of  his  gratitude  to  the  plaintiff,  and  could 
not  lay  the  foundation  of  an  action  at  law." 

See  also  Pearson  v.  Great  Northern  R. 
Co.  90  Minn.  227,  95  N.  W.  1113;  and 
Friedman  v.  Fertel,  107  N.  Y.  Supp.  832,— 
cases  containing  a  review  of  certain  evi- 
dence, which  did  not  embrace  any  salient 
points  of  interew»  worth  noting  here. 

In  Jerome  v.  Wood,  39  Colo.  397,  88 
Pac.  1067,  12  A.  &  E.  Ann.  Cas.  662,  plain- 
tiff entered  defendant's  service  as  a  domes- 
tic in  July,  1900,  knowing  that  defendant's 
wife  was  an  invalid,  and  that  plaintiira 
service  would  include  certain  attentions  to 
the  wife.  In  September  a  change  of  treat- 
ment was  prescribed,  which  increased  plain- 
tiff's services,  and  shortly  thereafter  plain- 
tiff's wages  were  raised  $3  per  month. 
Plaintiff's  wages  were  paid  at  the  end  of 
each  month,  and  on  February  21,  1901, 
a  settlement  was  had,  in  which  plaintiff  was 
paid  her  wages  to  the  succeeding  day,  when 
she  terminated  the  employment.  Plaintiff 
testified  that  when  her  work  was  increased, 
she  threatened  to  leave,  but  that  defendant 
stated  that,  if  she  would  remain,  he  would 
"make  it  all  right,"— "that  he  would  do 
well  by  plaintiff,  or  something  to  that  ef- 
fect," which  defendant  denied.  Held,  that 
such  facts  were  insufficient  to  rebut  the 
presumption  that  plaintiff  was  paid  for  all 
of  her  services,  and  that  she  was  therefore 
not  entitled  to  recover  for  extra  services  of 
a  similar  nature. 

In  Lucas  v.  Boss,  110  App.  Div.  220,  97 
N.  Y.  Supp.  112,  it  was  held  that  evidence 
which  showed  merely  that  the  defendant's 
testator  promised  that,  if  the  plaintiff,  a 
nurse,  remained  in  his  employ,  he  would 
provide  for  her  in  his  will;  that  she  re- 
fused to  remain,  and  left  against  his  pro- 
test; and  that  he  failed  to  make  a  satis- 
factory provision  for  her, — did  not  justify 
the  inference  of  a  promise  to  pay  the  plain- 
tiff any  sum  in  addition  to  that  which  she 
had  received  under  her  special  contract,  and 
which  it  is  evident  was  the  sum  that  the 
plaintiff  was  willing  to  and  did  accept  for 
the  services  that  she  rendered. 

It  has  been  laid  down  that  "the  promise 
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duly  performed  by  the  claimant  ;>> 
nd  whether  the  defendant  was,  under  the 
iven  circumstances,  entitled  to  a  reduc- 
ii ..  of  the  claim  on  account  of  time  lost 
uring  the  stipulated  term.S8  Others  pro- 
ved upon  a  special  doctrine  which  may  be 
bated  thus:  In  an  action  brought  by  a 
irvant  for  the  purpose  of  enforcing  a  prom- 
le    to    pay,     in    respect    of    extra    serv- 


ices, remuneration  additional  to  that  stipu- 
lated in  an  existing  contract,  the  defense 
of  a  want  .of  legal  consideration  will  oper- 
ate as  a. bar  to  recovery,  if  he  was  bound, 
under  the  terms  of  his  contract,  to  per- 
form the  services  upon  which  his  claim  is 
founded.  If  the  services  are  not  covered 
by  the  contract  the  action  may  be  main- 
tained.84     Other  reasons   which   have  been 


)  pay  extra  compensation  must  be  definite, 
3rtain,  and  explicit*'  (Jerome  v.  Wood, 
jpra) ;  and  that,  in  order  to  warrant  the 
llowance  of  a  claim  against  the  estate  of 

decedent,  "the  contract  must  not  only  be 
irtain  and  definite,  and  founded  upon  an 
dequate  consideration,  but  also  that  it 
tust  be  establislied  by  the  clearest  and 
lost  convincing  evidence"  (Lucas  v.  Boss, 
ipra). 

22  Under  a  contract  to  pay  a  salesman  an 
iditional  sum  if  his  sales  were  satisfac- 
>ry,  it  was  held  to  lie  with  the  employer 
lone  to  determine  whether  the  sales  were 
Ltisfactory.  Alford  v.  Cook,  107  N.  Y. 
upp.  710.  In  that  case,  letters  written  by 
le  employer  in  answer  to  reports  sent  in 
J  the  salesman,  and  containing  words  of 
-aise  for  orders  taken,  and  encouragement 
»  keep  up  the  good  work,"  were  held  to 
;,  at  most,  the  ordinary  messages  of  an 
Qployer  to  his  employee,  calculated  to 
imulate  him  to  renewed  effort. 
28  In  Keysaw  v.  Dotterweich  Brewing  Co. 
11  App.  Div.  58,  105  N.  Y.  Supp.  562,  an 
:tion  to  recover  for  overtime  work  of 
aintifif  while  in  defendant's  employ  dur- 
g  a  period  of  two  years,  it  appeared  that 
aitiff  had  failed  in  many  instances  dur- 
g  the  second  year's  service  to  work  a  full 
ly's  work,  for  which  he  had  received  a 
ill  day's  pay,  and  that  the  arrangement 
tween  the  parties-  as  to  pay  for  extra 
3rk  extend  over  the  entire  period  of 
rvice.  Held,  that  it  was  error  to  exclude 
stimony  showing  how  often  and  how  long 
iring  the  second  year  plaintiff  failed  to 
)rk  the  full  number  of  hours,  and  to  re- 
se  to  permit  the  jury  to  consider  such  tes- 
iiony  in  reduction  of  plaintiffs  claim  for 
ertime  work  done  during  the  first  year. 
2*  In  Stilk  V.  Myrick,  2  Campb.  317, 
lere  some  of  the  crew  deserted  a  ship, 
d  the  captain,  not  being  able  to  find 
hers  to  supply  their  place,  promised  to 
vide  the  wages  which  would  have  become 
e  to  them  among  the  remainder  of  the 
ijw,  Lord  EUenborough  based  his  own  rul- 
%  that  the  action  was  not  maintainable, 
•on  the  ground  that  "there  was  no  con- 
leration  for  the  ulterior  pay  promised  to 
e  mariners  who  remained  with  the  ship, 
(fore  they  sailed  from  London  they  had 
dertaken  to  do  all  they  could  under  all 
B  emergencies  of  the  voyage.  They  had 
Id  all  their  services  till  the  voyage  should 

completed.     If  they  had  been  at  liberty 

quit  the  vessel  at  Cronstadt,  the  case 
►uld  have  been  quite  different;  or  if  the 
ptain  had  capriciously  disch argued  the  two 
»n    wlio   \^f^r^.  \^«anting,  the  others  might 
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not  have  been  compellable  to  take  the  whole 
duty  upon  themselves,  and  their  agreeing  to 
do  so  might  have  been  a  sufficient  consid- 
eration for  the  promise  of  an  advance  of 
wages.  But  the  desertion  of  a  part  of  the 
crew  is  to  be  considered  an  emergency  of 
the  voyage,  as  much  as  their  death,  and 
those  who  remain  are  bound  by  the  terms 
of  their  original  contract  to  exert  them- 
selves to  the  utmost  to  bring  the  ship  in 
safety  to  her  destined  port." 

This  decision  was  followed  in  The  Ara- 
minta,  18  Jur.  793,  where  wages  forfeited 
by  deserters  had  been  distributed  by  the 
master  among  the  members  of  the  crew  who 
consented  to  stay  and  navigate  the  ship 
home.  Held,  that  the  shipowners  were  en- 
titled, in  settling  with  them,  to  deduct  from 
their  wages  the  sums  so  distributed. 

In  Harris  Y.  Carter,  3  El.  &  Bl.  550,  the 
plaintiff,  a  sailor,  signed  articles  for  a 
voyage  out  to  M.  and  home,  at  £3  per  month. 
On  the  arrival  of  the  ship  at  M.,  several  of 
the  crew  deserted.  The  captain,  to  induce 
the  rest  to  remain,  signed  fresh  articles  with 
plaintiff  and  others  at  the  rate  of  £6  per 
month  for  the  home  voyage.  Plaintiff  con- 
tinued in  the  vessel  till  her  arrival  home, 
and  then  sued  the  shipowner  for  work  and 
labor.  Defendant  paid  money  into  the 
court  at  the  rate  of  £3  per  month.  Plain- 
tiff claimed  to  be  paid  at  the  rate  of  £6 
for  the  home  voyage.  On  the  trial,  there 
was  some  evidence  that  at  M.  the  captain 
had  consented  to  the  discharge  of  some  of 
the  crew.  The  judge  asked  tlie  jury  if  the 
plaintiff  himself  had  been  discharged  before 
entering  into  the  fresh  articles.  On  their 
answering  that  he  had  not,  the  judge  di- 
rected a  nonsuit.  Held,  on  a  motion  for  a 
rule  for  a  new  trial,  that  the  nonsuit  was 
right,  since  there  was  no  evidence  of  any 
circumstances  to  free  the  plaintiff  from 
his  original  contract,  so  as  to  enable  him 
to  give  consideration  for  the  fresh  promise 
to  him,  or  to  authorize  the  captain  to  bind 
the  owners  by  such  a  contract. 

In  Hopkins  v.  M'Bride,  50  Week.  Rep. 
255,  a  claim  by  seamen  for  additional  re- 
muneration promised  in  consideration  of 
their  remaining  on  board  their  ship  after 
an  accident,  and  working  her  home,  was 
held  not  to  be  enforceable,  for  the  reason 
that  there  was  no  evidence  to  show  that  the 
accident  had  rendered  the  ship  so  unsea- 
worthy  that  they  would  have  been  justified 
in  breaking  their  articles. 

Libellants  contracted  with  respondent, 
which  owned  a  salmon-canning  plant  in 
Alaska,  to  perform  services  as  sailors  in 
navigating  a  vessel  from  San  Francisco  to 
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assigned  for  disallowing  the  claims  in  ques- 
tion are  the  following:     That  the  original 


contract  of  hiring  was  in  writing,  and  con- 
stituted,   under    the    given    circumstances^ 


such  plant  and  return,  and  in  catching  and 
canning  salmon,  while  there,  during  the  s^- 
son,  for  which  they  were  to  receive  a  stip- 
ulated compensation.  After  reaching  the 
plant  they  refused,  without  cause,  to  fur- 
ther perform  the  contract,  unless  respond- 
ent's superintendent  signed  an  agreement 
to  pay  additional  compensation.  He  stated 
that  he  had  no  authority  to  do  so,  but, 
being  unable  to  procure  other  men,  and 
influenced  by  the  remoteness  of  the  place 
and  the  shortness  of  the  season,  he  com- 
plied with  their  demand,  and  a  second  con- 
tract was  signed,  identical  with  the  first  ex- 
cept as  to  the  compensation  to  be  paid. 
Held,  that,  conceding  the  superintendent's 
authority  to  make  it,  the  agreement  to  pay 
additional  compensation  for  services  which 
libellants  were  legally  bound  to  render  un- 
der the  old  contract  was  void  for  want  of 
consideration,  there  being  no  sufficient 
ground  for  claiming,  under  the  circum- 
stances shown,  that  respondent  voluntarily 
waived  the  breach  of  the  original  contract 
by  libellants.  Alaska  Packers'  Asso.  v. 
Domenico,  64  C.  C.  A.  485,  117  Fed.  99,  re- 
versing 112  Fed.  654.  The  court  'adopted 
the  general  principle  laid  dow^i  in  King  v. 
Duluth,  M.  &  N.  R.  Co.  61  Minn.  482,  63 
N.  W.  1105,  that  a  person  who  refuses  to 
perform  a  contract,  and  thereby  constrains 
the  other  party  to  the  contract  to  promise 
to  pay  him  an  increased  compensation  for 
doing  that  which  he  was  legally  bound  to 
do,  cannot  sue  on  the  promise. 

For  other  cases  in  which  agreements  to 
pay  extra  compensation  for  services  covered 
oy  the  contract  have  been  held  invalid  as 
being  without  consideration,  see  Frazer  v. 
Hatton,  2  C.  B.  N.  S.  612  (steward  of 
ship) ;  Bartlett  v.  Wyman,  14  Johns.  260 
(seaman  threatened  to  abandon  ship  if 
higher  wages  were  not  paid) ;  Bloodgood  v. 
Wuest,  69  Af)p.  Div.  356,  74  N.  Y.  Supp. 
913   (assistant  clerk  of  a  county). 

The  general  doctrine  of  the  law  of  con- 
tracts which  is  illustrated  by  the  decisions 
above  cited  has  been  thus  stated  by  two 
eminent  text  writers:  Neither  the  promise 
to  do  a  thing  nor  the  actual  doing  of  it  will 
be  a  good  consideration,  if  it  is  a  thing 
which  the  party  is  bound  to  do  by  the  gen- 
eral law,  or  by  a  subsisting  contract  with 
the  other  party.  Pollock,  Contr.  pp.  161, 
176. 

"The  performance  of  that  which  the 
party  was  under  a  previous  valid,  legal  ob- 
ligation to  do"  is  not  a  suflicient  considera- 
tion for  a  contract.  1  Parsons,  Contr. 
p.  437. 

In  the  note  to  the  last-mentioned  treatise 
are  cited  some  cases  in  which  it  has  been 
held  that,  if  one  party  to  a  contract  refuses 
to  perform  unless  some  further  pay  or  bene- 
fit than  the  contract  provides  is  promised, 
and  such  a  promise  is  made,  it  is  binding; 
the  ground  taken  being  that  the  making  of 
a  new  contract  shows  the  rescission  of  the 
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original  contract  and  the  substitution  of 
another.  This  was  the  doctrine  followed  in 
the  reversed  decision  of  the  lower  court  in 
Domenico  v.  Alaska  Packers'  Asso.  112  Fed. 
564,  but  there  is  a  very  decided  preponder- 
ance of  authority  against  it. 

In  two  Scotch  cases  it  has  been  laid  down 
that,  in  order  to  show  a  prima  facie  right 
to  recover  for  extra  work,  there  nrust  be 
averments  stating  what  the  services  were 
which  the  claimant  was  engaged  to  render^ 
what  were  the  extra  duties  which  were  per- 
formed by  him,  and  what  remuneration  he 
was  promised.  Latham  v.  Edinburgh  &  G. 
R.  Co.,  4  Sc.  Sess.  Cas.  3d  series,  1070; 
Mackenzie  v.  Baird  (1906-07)  Sc.  Sess.  Caa. 
838. 

With  regard  to  the  rule  that  a  special 
contract  to  pay  a  public  officer  a  larger 
amount  of  remuneration  than  that  fixed  by 
law  is  invalid,  see  Mechem,  Pub.  Off.  374; 
Throop,  Pub.  Oflf.  477. 

Where  a  ship  is  left,  before  the  comple- 
tipn  of  the  voyage,  so  shorthanded  that  it 
is  dangerous  to  proceed,  the  crew  are  not 
bound  by  their  articles  to  proceed.  Accord- 
ingly, an  agreement  to  give  them  higher 
wages  to  do  so  is  not  void  for  want  of  con- 
sideration. Hartley  v.  Ponsonby,  7  El.  & 
Bl.  872. 

In  Turner  ▼.  Owen,  3  Fost.  &  F.  176,  a 
ship  navigated  by  a  crew  hired  at  a  home 
port  had  put  into  an  intermediate  port  in 
an  unseaworthy  condition.  The  crew  there 
signed  articles,  by  which  they  agreed  to 
navigate  the  ship  home  if  extra  hands  were 
taken,  and  then  refused  to  proceed  unless 
£6  was  paid  to  each  man.  The  master  hav- 
ing agreed  to  pay  the  sum  demanded,  the 
sailors  took  the  vessel  home.  On  the  trial 
of  an  action  brought  by  one  of  them  to  re- 
cover the  stipulated  amount,  the  law  ap- 
plicable to  the  facts  was  thus  stated  to  the 
jury  by  Chief  Justice  Cockburn:  "When  a 
seaman  has  signed  articles,  he  cannot  claim 
extra  remuneration  for  the  same  services 
as  are  included  in  the  articles.  On  the 
other  hand,  when  he  signs  articles  it  is  im- 
plied, on  the  part  of  the  owner,  that  the 
ship  shall  be  reasonably  fit  for  navigation, 
i  e.,  shall  be  seaworthy.  And  if,  before  the 
ship  sets  sail,  the  seaman  discovers  that 
she  is  one  in  which  he  cannot  safely  embark, 
he  can  refuse  to  do  so,  and  enter  into  a  new 
contract." 

In  Harris  v.  Carter,  3  El.  &  Bl.  669, 
subd.  a,  supra,  Lord  Campbell,  Ch.  J.,  in- 
timated that  the  captain  might  have  had 
authority  to  bind  the  owners  by  a  stipu- 
lation for  higher  wages,  if  there  had  been 
an  entire  change  of  the  voya(;e. 

See  also  the  extract  from  Lord  EllenbOr- 
ough's  direction  to  the  jury  in  Stilk  v.  My- 
rick,  2  Campb.  317,  subd.  a,  supra. 

In  Clutterbiick  x.  Coffin,  3  Mann,  ft  G. 
842,  the  plaintiff  agreed  to  enter  as  captain's 
cook  on  board  of  a  brig  of  war,  upon  an 
undertaking  by  the  defendant,  the  comman- 
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only  legitimate  vndence  of  the  rights 
obligations  of  the  parties  ;<*  that  the 
nise  was  invalid,  as  being  contrary  to 
ic  policy; 86  that  the  policy  of  some 
icular  statute  would  be  contravened  by 
allowance  of  the  given  claim  for  ad- 
)nal  remuneration;^  that  the  promise 
exacted  bv  taking  an  undue  advantage 
he  necessities  of  the  employer.^! 

of  the  vessel,  to  pay  him  wages  beyond 
government  pay  to  which  he  would  be 
tied  on  his  rating  as  an  able  seaman. 
1:  (l)that  there  was  a  sufficient  con- 
ratidn  for  the  agreement  to  entitle  the 
fitiff,  on  the  services  being  performed, 
laintain  an  action  against  the  defendant 
luch  wages;  and  (2)  aemhle,  per  Tindal, 
J.,  and  Maule,  J.,  that  such  an  agree- 
t  is  not  illegal.  Tindal,  Ch.  J.,  consid- 
tl)at  the  plaintiffs  leaving  the  einploy- 
t  in  which  he  was  then  engaged  was  a 
:ient  consideration  for  the  defendant's 
lise.  Referring  to  the  case  of  Harris  v. 
son,  note  26,  infra,  and  other  authori- 
of  the  same  type,  which  had  been  cited 
how  that  no  debt  arose  between  the 
itiff  and  the  defendant,  Maule,  J.,  said: 
tre  is  this  material  distinction  between 
cases  referred  to  and  the  present,  that 
lose  cases,  contracts  were  entered  into 
parties  who  were  already  bound  to  do 
work  for  which  the  extra  wages  were 
i  paid.  Here,  tlie  defendant,  instead  of 
racting  to  do  work  which  he  was  al- 
y  bound  to  perform,  was  a  free  agent, 
.'ctly  8ui  juris,  when  he  entered  into  the 
gement." 

e  also  Hanson  v.  Royden,  L.  R.  3  G.  P. 
iible  seaman  succeeding  to  second  mate's 
i  was  held  to  be  entitled  to  a  second 
:*s  wages)  ;  The  Providence,  1  Hagg. 
.  391  (second  mate  succeeding  in  place 
discharged  chief  mate,  held  to  be  en- 
1  to  same  remuneration  as  the  chief 
). 

In-  Elsworth  v.  Woolmore,  6  Esp.  84, 
rounds  upon  which  Lord  Alvanley  held 
a  mariner  who  had  signed  articles  for 
rage  at  a  certain  pay  per  month  could 
:laim  any  further  wages  or  gratuity  by 
?  or  custom  were,  that  the  act  of  2 
II.  chap.  3,  was  express,  requiring  in 
i  that  articles  should  be  signed  by  the 
rs;  that  it  would  be  a  fraud  on  the 
of  the  crew  if  the  owners  were  permit- 
by  a  private  contract  to  give  more 
3  to  one  than  to  another.  Accordingly, 
as  of  opinion  that  there  could  not  be 
legal  contracts;  that  the  only  one  al- 
1  was  that  entered  into  by  articles,  and 
d  by  the  seaman. 

is  case  was  followed  in  Bartlett  v. 
an,  14  Johns.  260  (for  facts,  see  note 
if ra ) . 

[n  Harris  v.  Watson,  Peake,  N.  P.  Cas. 
:  was  held  that  no  action  would  lie  at 
(uit  of  a  sailor  on  a  promise  of  the 
in  to  pay  him  extra  wages  in  consid- 
3n  of  his  doing  more  than  the  ordinary 
!  of  duty  in  navigating  the  ship.  Lord 
.R.A.(N.S.) 


Kenyon  said  that  if  such  a  promise  could 
be  enforced,  sailors  would  in  many  cases 
suffer  a  ship  to  sink  unless  the  captain 
would  accede  to  any  extravagant  demand 
they  might  think  proper  to  make. 

In  0tilk  v.  Myrick,  2  Campb.  317,  Lord 
Ellenborough,  while  he  expressed  the  opin- 
ion that  the  above  case  was  rightly  decided, 
doubted  whether  public  policy  was  the  true 
principle  on  which  the  decision  was  to  be 
supported. 

But  in  Harris  ▼.  Carter,  3  £1.  ft  Bl.  559, 
Lord  Campbell  dissented  from  this  criticism, 
being  of  opinion  that  "it  wouR  be  most 
mischievous  to  commerce  if  it  were  sup- 
posed that  captains  had  power,  under  such 
circumstances,  to  bind  tneir  owners  by  a 
promise  to  pay  more  than  was  agreed  for." 

Win  Bartlett  v.  Wyman,  supra,  one  of 
the  grounds  upon  which  a  seaman  who  had, 
by  threats  of  desertion,  compelled  his  cap- 
tain to  enter  into  new  articles  at  a  higher 
rate  of  wages,  was  held  not  to  be  entitled  to 
recover,  was  that,  to  sanction  this  exaction 
by  holding  the  contract  thus  extorted  bind- 
ing on  the  master  of  the  ship  would  be  not 
only  against  the  plain  intention  of  the  act 
of  Congress  of  1790,  which  required  the 
making  of  a  written  agreement  between  the 
master  of  every  ship  bound  for  a  foreign 
port  and  each  seaman  hired  by  him,  but 
would  be  holding  out  encouragement  to  a 
violation  of  duty,  as  well  as  of  contract. 
This  statute,  it  was  I'emarked,  protected 
the  mariner,  and  guarded  his  rights  in  all 
essential  points;  and  to  put  the  master  at 
the  mercy  of  the  crew  would  take  away  all 
reciprocity. 

An  employee  within  the  purview  of  a 
statutory  provision  fixing  the  number  of 
hours  that  shall  constitute  a  legal  day's 
work  "may  lawfully  contract  to  labor  be- 
yond that  period,  and  stipulate  for  extra 
compensation  for  the  labor  rendered  in  ex- 
cess of  that  time."  McCarthy  v.  New  York, 
96  N.  y.  1,  48  Am.  Rep.  601. 

A  promise  to  pay  a  public  officer  an  ex- 
tra sum  beyond  that  nxed  by  law  is  not 
binding,  though  he  renders  services  and  ex- 
ercises a  degree  of  diligence  greater  than 
could  legally  have  been  required  of  him. 
Dill.  Mun.  Corp.  §  234. 

M  Bartlett  v.  Wyman  ( facts  stated  in 
note  27,  supra) ;  Lingenf elder  v.  Wain- 
wright  Brewing  Co.  103  Mo.  578,  16  S.  W. 
844  (services  of  architect  involved  in  this 
case).  «  C.  B.  Lb 


INDIANA  SUPREME  COURT. 

JAMES  W.  RAMSEY  et  al..  Trustees,  etc, 

Appts., 

V. 

JOSEPH  P.  HICKS  et  al. 

(—  ind.  —,  91  N.  E.  344.) 

Religions  corporation  —  conclusiveness 
of  decision. 
1.  The  decision  of  a  proper  church  tribu- 
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nal  proceeding  in  manifest  good  faith,  un- 
der color  of  authority,  that  it  has  jurisdic- 
tion to  form  a  union  with  another  church, 
is  binding  on  the  civil  courts,  although  such 
authority  is  not  expressly  conferred  by  the 
constitution   of  the   church. 

Same  —  civil  Jurisdiction  —  ecclesiasti- 
cal rights.     ^ 

2.  A  civil  court  has  no  jurisdiction  to  ex- 
amine into  the  regularity  and  validity  of  a 
church  tribunal,  and  restrain  its  proceed- 
ings for  nonconformity  with  its  own  laws, 
in  a  matter  concerning  only  spiritual  or 
ecclesiastical  rights. 

Same  —  Presbyterian  and  Cumberland 
union. 

3.  The  decision  of  the  General  Assembly 
of  the  Cumberland  Church,  that  the  revised 
Confession    of    Faith    of    the    Presbyterian 


Church  was  in  substantial  accord  with  ita 
own  doctrinal  tenets,  is  binding  and  con- 
clusive upon  the  membership  of  the  chureli 
and  upon  the  civil  courts. 

Same  -«  power  to  consolidate. 

4.  The  power  to  consolidate  the  Cumber- 
land Church  witli  another  ecclesiastical  body 
resided  in  its  General  Assembly  and  presby- 
tery, and  not  in  the  individual  membership 
of  the  church. 

Same  —  constitutional  limitation  —  con- 
struction. 

6.  The  provision  of  the  constitution  of  the 
Cumberland  Church,  prescribing  the  juris- 
diction of  the  session,  presbytery,  synod,  and 
General  Assembly,  which  declares  that  the 
jurisdiction  of  those  courts  is  limited  by  the 
express  provisions  of  the  constitution,  lim- 
its such  jurisdiction  as  between  themselves. 


Note,  —  Union  or  reunion  of  Cumber- 
land Church  with  the  Presbyterian 
Church,  V,  S.  A. 

Since  the  preparation  of  the  note  ap- 
pended to  Mack  V.  Kime,  24  L.R.A.  (N.S.) 
092,  717,  the  decision  of  the  supreme  court 
in  Ramsey  v.  Hicks  has  taken  Indiana  out 
of  the  group  of  states  in  which  the  attempt- 
ed union  or  reunion  has  been  held  invalid, 
80  far  as  property  rights  dependent  there- 
on are  concerned,  and  added  it  to  the  ma- 
jority group  in  which  such  union  or  re- 
union is  sustained.** 

The  case  having  been  transferred  to  the 
supreme  court  from  the  appellate  court,  the 
opinion  of  the  former  court,  to  which  it  ad- 
hered on  rehearing,  of  course,  overrules  the 
opinion  of  the  appellate  court  in  the  same 
case  (which  is  set  out  at  page  717  of  the 
note  referred  to).  After  the  decision  of  the 
supreme  court,  the  -  same  question  came 
again  before  the  appellate  court,  in  Bentle 
V.  Ulay  (Ind.  App.)  93  N.  E.  459,  and  the 
latter  court,  while  stating  that  ordinarily 
the  conclusion  announced  by  the  supreme 
court  will  be  followed  without  remark,  said 
that  the  principle  involved  in  the  question 
under  consideration  was  so  important,  and 
the  decision  in  the  Ramsey  Case  so  "revo- 
lutionary," that  it  would  transfer  the  case 
at  bar  to  the  supreme  court,  with  the  recom- 
mendation that  its  decision  in  the  Ram- 
sey Case  be  overruled.  This  disposition  of 
the  case  is  followed  by  a  vigorous  opinion 
by  the  chief  jud.sje,  in  which  apparently  all 
the  associate  judges  concurred,  reaffirming 
the  soundness  of  the  position  taken  by  the 
court  in  its  previous  opinion,  and  criticiz- 
ing the  opinion  of  the  supreme  court  in  the 
Ramsey  case. 

In  addition  to  the  cases  referred  to  in  the 
earlier  note,  the  position  of  the  supreme 
court  in  the  Ramsey  Case  is  further  sus- 
tained by  a  case  in  Arkansas  (Sanders  ▼. 
Baggerly  [Ark.]  131  S.  W.  49),  and  a  case 
in  Illinois  (First  Presby.  Church  v.  First 
Cumberland  Presby.  Church,  245  111.  74,  91 
N.  E.  761).  In  both  of  these  cases,  whi(!h 
were  decided  since  the  note  referred  to,  the 
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faction  of  the  local  church,  formerly  in  the 
Cumberland  connection,  which  adhered  to 
the  united  body,  was  held  entitled  to  the 
property  of  the  church,  as  against  the  fac- 
tion adhering  to  the  Cumberland  body. 
Elaborate  opinions  were  written  in  both 
cases,  but  both  follow  closely  the  argument 
and  reasoning  of  the  cases  cited  in  the  other 
note. 

In  the  Sanders  Case,  two  of  the  judges 
dissented  upon  the  ground 'that  the  organic 
law  of  the  Cumberland  Church  had  not  in 
express  terms,  or  by  necessary  implication, 
conferred  upon  the  church  courts  or  judica- 
tories the  power  to  dissolve  the  church,  and 
to  form  a  union  with  another  religious  so- 
ciety. The  inherent  power  of  the  Cumber- 
land Church  to  form  such  a  union  was  reo- 
ognized,  but  the  opinion  was  expressed  that 
the  church  courts,  being  bodies  with  dele- 
gated powers,  did  not  possess  that  inherent 
power,  which  rested  m  the  body  of  the 
church  itself,  and  which  could  only  be  ex- 
ercised by  the  unanimous  consent  of  the 
units  of  the  church. 

In  spite  of  the  contrary  conclusion 
reached  in  Missouri  and  Tennessee  and  by 
the  Indiana  appellate  court  and  by  the 
dissenting  judges  in  some  of  the  other  cases, 
it  is  apparent  that  the  weiglit  of  authority 
sustains  the  validity  of  the  union  or  re- 
union as  affecting  property  ric^hts.  Doubt- 
less, the  reluctance  of  the  court  to  throw 
any  obstacle  in  the  way  of  cinr{''>  unity 
would  in  any  event  dispose  them  t**  coviate, 
if  possible,  the  effect  of  merely  technical 
objections.  But  in  view  of  the  broad  prin- 
ciples laid  down  by  the  United  States  Su- 
preme Court  in  Watson  v.  Jones,  13  Wall. 
679,  20  L.  ed.  666,  and  especially  the  princi- 
ple that  the  civil  courts,  in  the  disposition  of 
property  rights  depending  indirectly  upon 
the  decision  of  an  ecclesiastical  tribunal, 
will  accept  that  decision  as  conclusive, 
without  re-examining  its  merits  in  the  light 
of  church  history  or  polity,  it  would  seem 
that  the  conclusion  of  those  courts  in  up- 
holding the  union  is  abundantly  fortified  by 
legal  precedent. 
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does  not  circumscribe  .the  sovereign 
er  of  the  church  itself,  or  of  the  body 
vhich  the  supreme  power  is  vested. 

le  —  amendment  or  union  —  expe- 

lency. 

The  act  of  a  church  judicatory  which 
authority  to  amend  its  Ck)nfession  of 
;h  and  constitiftion  so  as  to  malce  them 
orm  to  those  of  another  ecclesiastical 
iiy,  in  effecting  a  union  with  such  other 
3ty  rather  than  a  specific  amendment 
lie  Confession  and  constitution,  is  one 
olicy  or  expediency  rather  than  of  pow- 
)r  authority,  and  therefore  cannot  be 
tioned  by  the  civil  courts. 

le  —  power  to  consolidnte. 

The  Cumberland  Church  had  inherent 
er  to  unite  with  another  ecclesiastical 
'  whose  doctrine  and  polity  were  deemed 
armony  with  its  own. 

ic  —  conclusive  effect  of  declslbn. 

A  supreme  church  judicatory  having 
lority  to  consolidate  the  church  with 
her  eccelesiastical  body  has  power  to 
le  upon  the  proper  mode  of  procedure, 

determine  conclusively  the  regularity 

validity  of  the  proceedings. 

le  —  authority  to  adopt  name. 

The  express  assent  of  the  presbytery 
le  Cumberland  Church  to  the  union  with 

Presbyterian  Church  proposed  by  its 
;ral  Assembly  implied  some  modification 
anies,  and  empowered  the  General  As- 
)ly  to  adopt  any  name  deemed  by  it 
appropriate  for  the  consolidated 
ch. 

le  —  trust  —  conveyance  —  dlver- 
>n. 

.  A  conveyance  for  a  consideration  to 
inistoes  of  the  congregation  of  a  speci- 

religious  denomination  does  not  cre- 
a  trust  in  the  property  in  favor  of 
l)ers  of  the  congregation,  which  will 
Mit  the  proper  authorities  of  such  de- 
nation  from  uniting  with  another  ec- 
istical  body,  and  conferring  upon  it  a 

title  to  the  property. 

(March  31,  1910.) 

PEAL  by  plaintiffs  from  a  judgment 
)f  the  Superior  Court  for  Vanderburg 
ty  in  defendants'  favor  in  a  suit  to  re- 
possession   of   certain   church    prop- 
I  which  were  alleged  to  have  been  con- 
in  violation  of  plaintiffs'  rights,  and 
gos    for    the    alleged    wrongful    deten- 
thereof.     Affirmed. 
i  facts  are  stated  in  the  opinion. 
Rsrs.  William  Reister,  W.  C.  Cald- 
and  George  W.  Shaw,  for  appellants, 
ssrs.   John   M.   Gant,   Ogden  &  In- 
,   Hastings,  Allen,  &  Hastings,  and 
.   'Williamson  for  appellees. 

»nt ^ornery,   J.,   delivered  the  opinion 

e  court: 

H   cRse   was  transferred  from  the  ap- 
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pel  late  courts  under  the  provisions  of  the 
second  subdivision  of  §  1394,  Burns's  Anno. 
Stat.  1908.  .  Appellants,  as  trustees  of 
the  Washington  Congregation  of  the  Cum- 
berland Presbyterian  Church  in  Daviess 
county  Indiana,  brought  suit  in  ejectment 
to  recover  possession  of  a  certain  lot  with 
the  church  building  and  manse  situate 
thereon,  and  damages  for  the  unlawful  de- 
tention of  the  same.  Appellees  answered  by 
general  denial.  The  cause  was  sent,  on  ap- 
plication for  a  change  of  venue,  to  the  su- 
perior court  of  Vanderburg  county,  where  a 
trial  resulted  in  a  finding  and  judgment  in 
favor  of  appellees.  The  overruling  of  ap- 
()cllants'  motion  for  a  new  trial  is  the  only 
alleged  error.  The  grounds  of  the  motion 
for  a  new  trial  are  that  the  decision  of  the 
court  is  not  sustained  by  sufficient  evidence, 
and  is  contrary  to  law. 

The  lot  in  question  was  conveyed  in  1854 
by  general  warranty  deed  to  certain  named 
persons,  "trustees  of  the  Washington  Con- 
gregation of  the  Cumberland  Presbyterian 
Church,  in  Daviess  county,  Indiana,"  for  a 
stated  consideration  of  $85.  This  contro- 
versy grew  out  of  the  union  or  merger,  in 
3906,  of  the  Cumberland  Presbyterian 
Church  with  the  Presbyterian  Church  in 
the  United  States  of  America;  and  the  ques- 
tion for  settlement  is  the  legal  successor  of 
the  original  grantee  named  in  this  deed. 
Appellees  favored  union  of  these  churches, 
concurred  in  the  action  of  the  General  As- 
semblies declaring  such  union  accomplished, 
and  hence  represent  the  united  church,  and, 
as  such  representatives,  claim  title  to  the 
property.  Appellants  deny  the  authority 
of  the  General  Assembly  of  the  Cumberland 
Presbyterian  Church  to  effect  a  merger  or 
union  with  another  church,  dispute  the  va- 
lidity of  the  action  taken,  and  refuse  to 
acquiesce  therein,  and,  retaining  the  origi- 
nal name,  claim  to  be  the  true  Washington 
Congregation  of  the  Cumberland  Presby- 
terian Church  and  the  rightful  and  legal 
owner  of  the  property  in  dispute.  The  civil 
courts  have  jurisdiction  over  the  subject- 
matter,  the  title  to  property,  and  their  judg- 
ment has  been  invoked  by  the  parties,  hence 
we  are  required,  though  reluctant,  to  enter 
upon  the  consideration  of  a  controversy 
which  inevitably  involves  the  domain  of 
ecclesiastical  jurisprudence.  The  para- 
mount question  submitted  is  the  validity  or 
binding  force  of  the  union  of  the  Cumber- 
land Presbyterian  Church,  which  for  brev- 
ity we  shall  style  the  "Cumberland  Church," 
and  the  Presbyterian  Church  in  the  United 
States  of  America,  which  we  shall  desig- 
nate as  the  "Presbyterian  Church,"  as  re- 
spects both  the  parties  to  this  action  and 
the  civil  courts.  Under  our  view  of  the  law 
governing  such  cases  as  this,  it  will  not  be 
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necessary  to  set  out  the  declared  doctrines 
and  polity  of  these  churches  at  a  very  great 
length. 

The  distinctive  name  "Presbyterianism" 
indicates  primarily  a  system  ot  church  gov- 
ernment embodying  the  belief  that  the  man- 
agement of  the  New  Testament  Church  is 
in  the  hands  of  representatives  of  the  peo- 
ple called  '^presbyters."  Presbyteriauism 
as  it  exists  is  both  a  polity  and  a  doctrine, 
its  doctrine  is  commonly  known  as  Calvan- 
ism;  and  its  polity  consists  of  self-govern- 
ment through  chosen  representatives,  re- 
jecting alike  the  rule  of  one  man,  and  the 
rule  of  the  extemporized  and  irresponsible 
assembly.  All  branches  of  the  Presbyterian 
Church  are  founded  essentially  on  the  West- 
minster Standards,  which  consist  of  six 
books:  The  Confession  of  Faith,  the  Larger 
Catechism,  the  Shorter  Catechism,  the  Form 
of  Government,  the  Directory  of  Worship, 
and  the  Book  of  Discipline.  The  first  three 
books  are  doctrinal,  and  the  last  three  re- 
late to  government  and  worship.  The  Pres- 
byterian Church,  represented  by  appellees, 
adhered  to  the  Westminster  Confession  ol 
Faith,  which  among  other  things  declared, 
that 

"God  from  all  eternity  did,  by  the  most 
wise  and  holy  counsel,  of  His  own  will, 
freely  and  unchangeably,  ordain  whatsoever 
comes  to  pass.     .     .     . 

"By  the  decree  of  God,  for  the  manifesta- 
tion of  His  glory,  some  men  and  angels  are 
predestinated  unto  everlasting  life,  and 
others  foreordained  to  everlasting  death. 

"These  angels  and  men  thus  predestinated 
and  foreordained  are  particularly  and  un- 
changeably designed;  and  their  number  is 
BO  certain  and  definite  that  it  cannot  be 
either   increased  or  diminished.     .     .     • 

"Neither  are  any  other  redeemed  by 
Christ,  effectually  called  justified,  adopted, 
sanctilled,  and  saved,  but  the  elect  only. 

"The  rest  of  mankind,  God  was  pleased 
.  .  .  to  pass  by  and  to  ordain  them  to 
dishonor  and  wrath  for  their  sin,  to  the 
praise  of  His  glorious  justice.     .     .     . 

"Elect  infants,  dying  in  infancy,  are  re- 
generated and  saved  by  Christ  through  the 
Spirit,  who  worketh  when  and  where  and 
how  He  pleaseth.  So,  also,  are  all  other 
elect  persons  who  are  incapable  of  being 
outwardly  called  by  the  ministry  of  the 
Word." 

The  governing  body  in  each  Presbyterian 
congregation  is  the  church  session,  consist- 
ing of  the  pastor,  when  there  is  one,  and 
one  or  more  elders.  •  A  presbytery  consists 
of  all  the  ministers,  in  number  not  less  than 
five,  and  one  ruling  elder  from  each  congre- 
gation, within  a  certain  district.  A  synod 
embraces  at  least  three  presbyteries,  and 
consists  of  ministers  and  ruling  elders  from 
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the  local  churches.  The  General  Assembly 
is  the  highest  authority  in  the  church,  and 
is  a  representative  body  composed  of  min- 
isters and  ruling  elders  selected  by  each  of 
the  presbyteries.  A  controversy  arising  in 
any  of  these  bodies  may  be  carried  by  ap- 
peal to  the  higher  judicatories  successively, 
until  the  General  Assembly  is  reached, 
whose  decision  is  final.  Each  member  join- 
ing the  church  agrees  to  abide  by  the  church 
laws,  rules,  and  regulations. 

The  first  Presbyterian  Church  on  this 
continent  was  formed  about  the  middle  of 
the  seventeenth  century;  and  in  1785  the 
synods  of  New  York  and  Philadelphia  took 
steps  for  the  union  of  all  the  Presbyterian 
bodies,  which  culminated  in  the  formation 
and  meeting  of  the  first  General  Assembly, 
May  21,  1789. 

The  first  constituent  body  of  the  Cum- 
berland Church  as  an  independent  organi- 
zation was  a  presbytery  formed  by  threa 
Presbyterian  ministers,  on  February  4,  1810, 
in  Dickson  county,  Tennessee.  This  action 
was  the  outgrowth  of  a  revival  and  spirit- 
ual awakening  which  swept  over  the  West- 
ern Wilderness  in  1800  and  succeeding  years. 
This  movement  offended  the  Presbyterian 
Church,  for  three  reasons:  (1)  The  joyous 
emotions  and  demonstrations  of  converts 
were  looked  upon  as  fanatical,  and  not  con- 
sistent with  soberness  and  good  order;  (2) 
the  mourners'  bench,  camp  meeting,  and 
other  measures  adopted  to  promote  the  re- 
vival were  condemned  as  unscriptural,  and 
the  lowering  of  educational  standards  in 
licensing  men  as  exhortcrs  and  evangelists^ 
to  meet  the  demand  for  ministers,  was  re- 
garded as  un-Presbyterian ;  (3)  the  plead- 
ing of  revivalists  with  sinners  to  accept 
salvation  freely  offered  to  all  seemed  a  de- 
nial of  the  certainty  and  definiteness  of  the 
eternal  decrees  taught  by  the  Westminster 
Confession  of  Faith;  and,  finally,  the  men 
licensed  as  evangelists  were  ordained  by  the 
revival  ministers,  with  permission  to  adopt 
the  Confession  of  Faith,  except  "the  idea  of 
fatality,"  as  it  seemed  to  be  taught  in  that 
book.  This  constituted  the  irreconcilable 
offense.  The  Cumberlands  entertained  s 
lingering  hope  of  reconciliation  and  reunion 
with  the  mother  church,  tmtil  the  growth  of 
the  church  necessitated  the  formation  of 
the  Cumberland  synod  in  1813,  which  was 
the  act  of  final  separation.  In  1814  the 
General  'Assembly  of  the  Presbyterian 
Church  recognized  the  division  as  final,  and 
thereafter  dealt  with  the  Cumberland 
Church  as  a  sister  evangelical  denomination. 

The  distinctive  belief  of  the  Cumberland 
Church  on  doctrinal  points  of  dissent  from 
the  Westminster  Confession  is  concisely 
stated  as  follows:  "(1)  That  there  are  no 
eternal  reprobates;  (2)  that  Christ  did  not 
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r  part  only,  but  for  all  mankind;  (3) 
ill  infants  dying  in  infancy  are  saved 
3;h  Christ  and  the  sanctification  of  the 

;  (4)  that  the  operations  of  the  Holy 

are  coextensive  with  the  atonement^ — 
8,  on  the  whole  world  in  such  a  man- 
B  to  leave  it  without  excuse."     The 

and  governmental  methods  of  the 
lurches  are  conceded  to  be  substantial- 
ke.  In  1829  a  General  Assembly  of 
umberland  Church  was  formed  and 
led;  and  in  1883  the  General  Assembly 
id    a    constitution    for    that    church 

was  duly  ratified  and  approved  by  the 

teries.  The  following  provisions  of 
)nstitution  are  deemed  relevant: 

The  General  Assembly  is  the  highest 
of  this  church,  and  represents  in  one 
all  the  particular  churches  thereof. 
rs  the  title  of  the  General  Assembly 
Cumberland  Presbyterian  Church,  and 
butes  the  bond  of  union,  peace,  corre- 
iiice,  and  mutual  confidence  among  all 
urches  and  courts.  ...  It  shall 
as  often  as  once  every  two  years, 
and  shall  consist  of  commissioners 
.he  presbyteries." 

The  General  Assembly  shall  have  the 

to  receive  and    decide    all    appeals, 

ices,  and  complaints  regularly  brought 

it    from    the    inferior    courts;     to 

testimony   against   error   in    doctrine 

imorality  in  practice,  injuriously  af- 

',  the  church;  to  decide  in  all  contro- 

respectjng    doctrine  and  discipline. 

To    receive   under   its   jurisdiction 

ecclesiastical  bodies  whose  or'ganiza- 

conformed  to  the  doctrine  and  order 

church." 

Upon  the  recommendation  of  the 
1  Assembly,  at  a  stated  meeting,  by 
thirds  vote  of  the  members  thereof, 
nfession  of  Faith,  catechism,  constitu- 
nd  rules  of  discipline,  may  be  amend- 
changed  when  a  majority  of  the 
teries,  upon  the  same  being  trans- 
for     their    action,    shall    approve 
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ession  of  Faith,  Sec.  III.  "It  is  the 
itive  of  these  courts,  ministerially, 
rmine  controversies  of  faith  and  ques- 
)f  morals,  to  set  down  rules  and 
)ns  for  the  better  ordering  of  the 
worship  of  God  and  government  of 
liurch,  .  .  .  and  authoritatively 
rmine  the  same,  which  determinations 
be  received  with  reverence  and  sub- 
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160  the  General  Assembly  of  the  Cum- 
Church  passed  a  resolution  declar- 

!  hope  that  the  entire  Presbyterian 
might  soon    be    represented  in  one 

1  Assembly;  and  in  1867,  appointed 

nittee   to    take    preliminary    action 

.A.(N.S.) 


looking  to  organic  union  with  the  Presby- 
terian Church.  The  Cumberland  Church, 
through  its  committee,  proposed  at  that 
time  to  surrender  its  name,  standards  of 
ministerial  education,  and  points  of  differ- 
ence in  form  of  government,  discipline,  snd 
directory.  This  attempt  at  union  failed. 
Propositions  for  union  with  the  Evangelical 
Lutheran  Church  and  the  Methodist  Protes- 
tant Church  were  under  consideration  by 
the  General  Assemblies  of  1882-1887.  The 
Cumberland  General  Assembly,  in  1903,  ap- 
pointed a  committee  on  fraternity  and 
union,  to  confer  with  like  committees  from 
other  Presbyterian  bodies  looking  to  organic 
union  among  Presgyterian  churches  in  the 
United  States.  The  General  Assembly  of 
the  Presbyterian  Church,  in  1903,  disavow- 
ing the  extreme  fatalistic  inferences  drawn 
from  statements  in  the  Confession  of  Faith, 
and  insisting  that  ordination  vows  required 
its  reception  and  adoption  only  as  contain- 
ing the  system  of  doctrine  taught  in  the 
Holy  Scriptures,  made  the  following  au- 
thoritative and  explicit  declaration: 

"First,  with  reference  to  chapter  III.  of 
the  Confession  of  Faith,  that,  concerning 
those  who  are  saved  in  Christ,  the  doctrine 
of  God's  eternal  decree  is  held  in  harmony 
with  the  doctrine  of  His  love  to  all  man- 
kind. His  gift  of  His  Son  to  be  the  pro- 
pitiation for  the  sins  of  the  whole  world, 
and  His  readiness  to  bestow  His  saving 
grace  on  all  who  seek  it.  That  concerning 
those  who  perish,  the  doctrine  of  God's 
eternal  decree  is  held  in  harmony  with  the 
doctrine  that  God  desires  not  the  death  of 
any  sinner,  but  has  provided  in  Christ  a 
salvation  sufficient  for  all,  adapted  to  all, 
and  freely  offered  in  the  Gospel  to  all;  that 
men  are  fully  responsible  for  their  treat- 
ment of  God's  gracious  offer;  that  His  de- 
cree hinders  no  man  from  accepting  that 
offer;  and  that  no  man  is  condemned  except 
on  the  ground  of  his  sin. 

"Second,  with  reference  to  chapter  X.,  § 
3,  of  the  Confession  of  Faith,  that  it  is  not 
to  be  regarded  as  teaching  that  any  who  die 
in  infancy  are  lost.  We  believe  that  all 
dying  in  infancy  are  included  in  the  election 
of  grace,  and  are  regenerated  and  saved  by 
Christ  through  the  Spirit,  who  works  when 
and  where  and  how  He  pleases." 

The  committee  on  fraternity  and  union  of 
the  Cumberland  Church  met  with  the  com- 
mittee on  church  co-operation  and  union  of 
the  Presbyterian  Church  and  formulated 
and  agreed  upon  a  joint  report  to  be  sub- 
mitted to  the  General  Assemblies  of  the  two 
churches,  which  report  embraces:  (1) 
Plan  of  reunion  and  union  of  the  two 
churches.  (2)  Concurrent  declarations  to 
be  adopted  by  the  respective  General  As- 
semblies   meeting    in    7.^4.      (3)     Recom- 
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mendations.  In  this  report  the  committee 
said:  "We  believe  that  the  union  of  Chris- 
tian churches  of  substantially  similar  faith 
and  polity  would  be  to  the  glory  of  God,  the 
good  of  mankind,  and  the  strengthening  of 
Christian  testimony  at  home  and  abroad." 
And  among  the  concurrent  declarations  to 
be  adopted  was  the  following:  "In  adopt- 
ing the  Confession  of  Faith  of  the  Presby- 
terian Church  in  the  United  States  of 
America,  as  revised  in  1903,  as  a  basis  of 
union,  it  is  mutually  recognized  that  such 
agreement  now  exists  between  the  systems 
of  doctrine  contained  in  the  Confessions  of 
Faith  of  the  two  churches  as  to  warrant 
this  union, — a  union  honoring  alike  to 
both."  The  plan  of  union  provided  that  the 
two  churches  be  united  as  one,  under  the 
name  and  style  of  "the  Presbyterian  Church 
in  the  United  States  of  America/'  and  on 
the  doctrinal  basis  of  the  Confession  of 
Faith  of  the  Presbyterian  Church,  as  re- 
vised in  1903,  and  its  other  doctrinal  and 
ecclesiastical  standards,  and  the  acknowl- 
edgment of  the  Scriptures  of  the  Old  and 
New  Testaments  as  the  inspired  word  of 
God,  the  only  infallible  rule  of  faith  and 
practice.  It  was  further  provided  as  fol- 
lows : 

"3.  Each  of  the  Assemblies  shall  submit 
the  foregoing  basis  of  union  to  its  Presby- 
teries, which  shall  be  required  to  meet  on  or 
before  April  30th,  1905,  to  express  their 
approval  or  disapproval  of  the  same  by  a 
categorical  answer  to  this  question: 

"Do  you  approve  of  the  reunion  and 
union  of  the  Presbyterian  Church  in  the 
United  States  of  America  and  the  Cumber- 
land Presbyterian  Church,  on  the  following 
basis:  The  union  shall  be  effected  on  the 
doctrinal  basis  of  the  Confession  of  Faith 
of  the  Presbyterian  Church  in  the  United 
States  of  America,  as  revised  in  1903,  and  of 
its  other  doctrinal  and  ecolesinstical  stand- 
ards, and  the  Scriptures  of  the  Old  and  New 
Testaments  shall  be  acknowledged  as  the 
inspired  word  of  God,  the  only  infallible 
rule  of  faith  and  practice?" 

"Each  presbytery  shall,  before  the  10th 
day  of  May,  .1005,  forward  to  the  stated 
clerk  of  the  Assembly  with  which  it  is  con- 
nected a  statement  of  its  vote  on  the  said 
basis  of  union. 

"4.  The  report  of  the  vote  of  the  presby- 
teries shall  be  submitted  by  the  res])ectivc 
stated  clerks  to  the  General  Assemblies 
meeting  in  1905,  and  if  the  General  Assem- 
blies shall  then  find  and  declare  that  the 
foregoing  basis  of  union  has  been  approved 
by  the  constitutional  majority  of  the 
presbyteries  connected  with  each  branch  of 
the  church,  then  the  same  shall  be  of  bind- 
ing force,  and  both  Assemblies  shall  take 
action  accordingly. 
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The  joint  report  was  adopted  by  the  Gen- 
eral Assembly  of  the  Cumberland  Church  in 

1904  by  an  affirmative  vote  of  162,  and  a 
negative  vote  of  74,  and  the  basis  of  union 
referred  to  the  presbyteries  for  their  ap- 
proval or  disapproval. 

The    Cumberland   Church    contained    114 
presbyteries,  and  its  General  Assembly   in 

1905  found  that  60  had  voted  for  approval 
of  the  reunion  and  union  of  the  two 
churches,  51  for  disapproval  of  the  same, 
1  for  approval  conditionally,  and  2  had  not 
voted.  It  was  thereupon  declared  that  a 
constitutional  majority  of  the  presbyteries 
had  voted  approval  of  the  reunion  and  union 
on  the  basis  set  forth  in  the  joint  report^ 
and-  that  such  reunion  and  union  had  been 
constitutionally  agreed  to  by  the  Cumber- 
land Church,  and  the  basis  of  union  consti- 
tutionally adopted.  A  minority  protest  was 
filed  to  the  union  movement. 

The  joint  committee  during  the  next  sue- 
ceeding  year  arranged  the  details  of  union, 
and  agreed  upon  a  joint  report  to  both  Gen- 
eral Assemblies,  including  therein  appropri- 
ate resolutions  whereby  the  reunion  and 
union  was  declared  constitutionally  and 
finally  consummated.  The  final  report  of 
the  committee  on  fraternity  and  union  of 
the  Cumberland  Church,  including  therein 
such  joint  report,  was  adopted  by  the  Gen- 
eral Assembly  convened  at  Decatur, 
Illinois,  by  an  affirmative  vote  of  165  and 
a  negative  vote  of  91.  The  moderator,  in 
pursuance  of  the  directions  and  require- 
ments of  said  joint  report  thereupon,  made 
the  following  announcements:  "The  joint 
report  of  the  two  committees  on  reunion 
and  union,  and  the  recitals  and  resolutions 
therein  contained  and  recommended  for 
adoption,  having  been  adopted  by  the  Gen- 
eral Assembly  of  the  Presbyterian  Church 
in  the  United  States  of  America  and  the 
General  Assembly  of  the  Cumberland 
Presb;  Icrian  Church,  and  official  notice  of 
such  adoption  having  been  received  by  each 
of  the  said  General  Assemblies  from  the 
other,  I  do  solemnly  declare  and  here  pub- 
licly announce  that  the  basis  of  reunion  and 
union  is  now  in  full  force  and  effect,  and 
that  the  Cumberland  Presbyterian  Church 
is  now  reunited  with  the  Presbyterian 
Church  in  the  United  States  of  America  as 
one  church,  and  that  the  official  records  of 
the  two  churches  during  the  period  of  sepa- 
ration shall  be  preserved  and  held  as  mak- 
ing up  the  history  of  the  one  church."  It 
having  been  provided  in  said  joint  report 
that  after  the  announcement  of  the  fore- 
going declaration  no  further  business  in  the 
General  Assembly  of  the  Cumberland 
Church  should  be  in  order,  except  a  motion 
to  adjourn  sine  die,  as  a  separate  assembly, 
the  following  adjourning  order  was  adopted: 
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lolved  that  this  General  Assembly  do 
adjourn  sine  die,  as  a  separate  General 
mbly,  to  meet  in  and  as  part  of  the  One 
dred  and  Nineteenth  General  Assembly 
he  Presbyterian  Church  in  the  United 
68  of  America  on  the  third  Thursday 
lay,  1907,  at  11  o'clock  A.  M.,  at  the 
3  chosen  by  the  One  Hundred  and 
teenth  General  Assembly  of  the  Presby- 
n  Church  in  the  United  States  of 
rica.  Thereupon,  the  moderator  de- 
td  said  General  Assembly  adjourned  in 
'dance  with  the  adjourning  order." 
ediately  after  the  adjournment,  the  dis- 
ng  minority  reassembled  in  the  Grand 
y  Hall  near  by,  chose  a  temporary 
man  and  clerk,  passed  a  resolution  de- 
ng  the  above  action  rescinded,  and  ad- 
led  to  meet  at  a  designated  time  and 
!  the  following  year.  This  organization 
>een  maintained  since,  and  claims  to  be 
true  Cumberland  Presbyterian  Church, 
sntitled  to  all  the  property,  rights,  and 
leges  owned  and  held  by  the  church  of 
name  prior  to  the  declared  reunion  and 
1  with  the  Presbyterian  Church, 
pellant's  contentions,  in  substance,  are 
the  powers  of  the  General  Assembly 
presbyteries  of  the  Cumberland  Church 
imited  by  its  constitution;  that  no  ex- 
authority  to  form  a  union  with  an- 
church  is  conferred,  and  that  the  at- 
ted  union  and  merger  is  accordingly 
vires  and  void;  that  if  the  power  to 
the  union  existed,  it  was  exercised  so 
ularly  as  to  make  the  result  void; 
the  title  to  the  property  in  question  is 
?ssed  with  a  special  and  limited  trust 
1  precludes  its  transfer  to  and  use  by 
denomination  oth»r  than  the  Cumber- 
Church. 

the  early  case  of  Watson  v.  Jones,  13 
.  679,  722,  20  L.  ed.  666,  673,  contro- 
ls involving  the  title  to  property  held 
ligious  societies  were  classified  as  fol- 
"  ( 1 )    The  first  of  these  is  when  the 
irty    which    is    the    subject   of   contro- 
has  been  by  the  deed  or  will  of  the 
•,   or   other  instrument  bv    which    the 
trty   is   held,   by  the   express   terms  of 
instrument,    devoted    to   the   teaching. 
)rt,  or  spread  of  some  specific  form  of 
ous  doctrine  or  belief.     (2)    The  second 
len  the  property  is  held  by  a  religious 
egation,   which,   by   the   nature   of   its 
lization,     is     strictly    independent    of 
ecclesiastical  associations,  and,  so  far 
urch  government  is  concerned,  owes  no 
'-  or  obligation  to  any  higher  author - 
(3)    The  third  is  where  the  religious 
egation  or  ecclesiastical  body  holding 
roperty  is  but  a  subordinate  member  of 
general  church  organization  in  which 
are   superior   ecclesiastical   tribunals, 
.R.A.(N.S.) 


with  a  general  and  ultimate  power  of  con- 
trol, mdre  or  less  complete,  in  some  supreme 
judicatory,  over  the  whole  membership  of 
that  general  organization." 

We  shall  subsequently  consider  whether 
the  terms  of  the  deed  to  the  property  in 
dispute  create  such  a  special  trust  as  to 
bring  this  case  within  the  first  of  these 
classes.  It  is  manifest  that  this  controversy 
is  not  of  the  second  class.  The  controlling 
question  at  issue  falls  clearly  within  the 
third  of  these  classifications,  and  the 
declarations  of  law  made  in  the  case  of 
Watson  V.  Jones,  supra,  and  followed  with 
constancy  by  this  court,  and  generally  by 
other  American  courts,  aptly  apply,  and 
conclusively  determine  the  matter  in  dis- 
pute. The  case  cited  involved  the  conflict- 
ing claims  of  two  factions  of  the  Presby- 
terian Church  to  church  property,  and  we 
quote  with  approval  from  the  opinion  of 
Mr.  Justice  Miller  the  following  para- 
graphs: "There  are  in  the  Presbyterian 
system  of  ecclesiastical  government,  in  regu- 
lar succession,  the  presbytery  over  the  ses- 
sion or  local  church,  the  synod  over  the 
presbytery,  and  the  General  Assembly  over 
all.  These  are  called,  in  the  lan^s^uage  of 
the  church  organs,  'judicatories,'  and  they 
entertain  appeals  from  the  decisions  of  those 
below,  and  prescribe  corrective  measures  in 
other  cases. 

"In  this  class  of  cases  we  think  the  rule 
of  action  which  should  govern  the  civil 
courts,  founded  in  a-  broad  and  sound  view 
of  the  relations  of  church  and  state  under 
our  system  of  laws,  and  supported  by  a  pre- 
ponderating weight  of  judicial  authority, 
is  that  whenever  the  questions  of  discipline 
or  of  faith  or  ecclesiastical  rule,  custom,  or 
law  have  been  decided  by  the  higliest  of 
these  church  judicatories  to  which  the  mat- 
ter has  been  carried,  the  legal  tribunals 
must  accept  such  decisions  as  final  and  as 
binding  on  them  in  their  application  to  the 
case  before  them.     .     .     . 

"It  may  very  well  be  conceded  that  if  the 
General  Assembly  of  the  Presbyterian 
Church  should  undertake  to  try  one  of  its 
members  for  murder,  and  punish  him  with 
death  or  imprisonment,  its  sentence  would 
be  of  no  validity  in  a  civil  court  or  any- 
where else.     .     .     . 

"But  it  is  a  very  difTercnt  thing  where  a 
subject-matter  of  dispute  strictly  and  pure- 
ly ecclesiastical  in  its  cliaiacter — a  matter 
over  which  the  civil  courts  exercise  no  juris- 
diction, a  matter  which  concerns  theological 
controversy,  church  discipline,  ecclesiastical 
government,  or  the  conformity  of  the  mem- 
bers of  the  church  to  the  standard  of  morals 
required  of  them — ^becomes  the  subject  of 
its  action.  It  may  be  said  here,  also,  that 
no  jurisdiction   has  been   conferred   on  the 


672 


INDIANA  SUPREME  COURT. 


Mas., 


tribunal  to  try  the  particular  case  before 
it,  or  that,  in  its  judgment,  it  exceeds  the 
powers  conferred  upon  it,  or  that  the  laws 
of  the  church  do  not  authorize  the  par- 
ticular form  of  proceeding  adopted;  and, 
in  a  sense  often  used  in  the  courts,  all  of 
those  may  be  said  to  be  questions  of  juris- 
diction. But  it  is  easy  to  see  that,  if  the 
civil  courts  are  to  inquire  into  all  these 
matters,  the  whole  subject  of  the  doctrinal 
theology,  the  usages  and  customs,  the  writ- 
ten laws,  and  fundamental  organization  of 
every  religious  denomination,  may,  and 
must,  be  examined  into  with  minuteness  and 
care,  for  they  would  become  in  almost  every 
case  the  criteria  by  which  the  validity  of 
the  ecclesiastical  decree  would  be  de- 
termined in  the  civil  court.  This  principle 
would  deprive  these  bodies  of  the  right  of 
construing  their  own  church  laws,  would 
open  the  way  to  all  the  evils  which  we  have 
depicted  as  attendant  upon  the  doctrine  of 
Lord  Eldon,  and  would,  in  effect,  transfer 
to  the  civil  courts,  where  property  rights 
were  concerned,  the  decision  of  all  ecclesi- 
astical questions.*'. 

The  recital  of  portions  of  the  constitution 
of  the  Cumberland  Church  and  the  proceed- 
ings of  its  General  Assembly  in  this  opinion 
was  not  for  the  purpose  of  reviewing  the 
facts,  and  determining  for  ourselves  the 
correctness  of  the  conclusion  reached,  but 
chiefly  to  show  that  the  question  considered 
and  decided  was  wholly  ecclesiastical,  that 
the  proceedings  were  fairly  regular,  and  not 
founded  upon  a  naked  usurpation  of  author- 
ity. If  church  judicatories  proceed  palpably 
without  jurisdiction,  and  their  action  is 
clearly  ultra  vires,  neither  the  church  mem- 
bership nor  the  civil  courts  should  respect 
their  decisions;  but  when  the  matter  in 
controversy  is  purely  of  ecclesiastical  cog- 
nizance, and  the  church  tribunal  proceeds  in 
manifest  good  faith  tinder  color  of  author- 
ity, its  decision  upon  the  question  of  its  own 
jurisdiction,  as  well  as  upon  subsidiary 
questions,  is  binding  upon  the  civil  courts. 

In  the  case  of  Lamb  v.  Cain,  129  Ind.  480, 
518,  14  L.R.A.  518,  29  N.  E.  13,  22,  this 
court,  speaking  to  the  point  under  con- 
lideration,  said:  "It  will  scarcely  be  de- 
nied that  the  general  conference,  which  is 
the  highest  legislative  and  judicial  body  in 
the  church,  has  power  to  determine  what  is 
the  constitution  under  which  it  acts,  and  to 
determine  what  is  the  Confession  of  Faith 
of  the  church  which  it  represents.  The 
question  as  to  whether  the  old  Confession  of 
Faith  and  the  old  constitution  had  been 
superseded  by  the  new  was  a  question  that 
squarely  confronted  the  conference  of  1889. 
Assuming  that  the  action  of  commission  on 
revision,  coupled  with  the  action  of  the  con- 
ference of  1885,  and  vote  upon  the  subject 
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of  revision  and  amendment,  gave  it  juris- 
diction in  the  premises,  the  general  confer- 
ence of  1889  adjudged  and  declared  that 
what  appears  in  the  record  before  us  as  the 
revised  Confession  of  Faith  and  amended 
constitution  was  in  fact  the  fundamental 
belief  and  constitution  of  the  Church  of  the 
United  Brethren  in-  Christ  in  the  United 
States.  Who  shall  question  the  correctness 
of  its  decision,  or  revise  it?  The  civil 
courts?  To  do  so  would  be  to  assume  ec- 
clesiastical jurisdiction;  a  jurisdiction  they 
do  not  possess.  It  was  clearly  an  ecclesi- 
astical matter,  pertaining  to  the  govern- 
ment of  the  church,  and  the  church, 
through  its  legally  constituted  tribunal, 
having  adjudicated  the  matter,  we  think  the 
civil  courts  are  bound  by  such  adjudi- 
cations." 

In  the  case  of  White  Lick  Quarterly  Meet- 
ing V.  White  Lick  Quarterly  Meeting,  89 
Ind.  136,  151,  this  court,  by  Niblack,  Ch.  J., 
said:  "Civil  courts  in  this  country  have 
no  ecclesiastical  jurisdiction.  They  cannot 
revise  or  question  ordinary  acts  of  church 
discipline,  and  can  only  interfere  in  church 
controversies  where  civil  rights  or  the  rights 
of  property  are  involved.  Where  a  civil 
right  depends  upon  some  matter  pertaining 
to  ecclesiastical  affairs,  the  civil  tribunal 
tries  the  civil  right,  and  nothing  more, 
taking  the  ecclesiastical  decisions,  out  of 
which  the  civil  right  has  arisen,  as  it  finds 
them,  and  accepting  those  decisions  as  mat- 
ters adjudicated  by  another  jurisdiction. 
The  civil  courts  act  upon  the  theory  that  the 
ecclesiastical  courts  are  the  best  judges  of 
merely  ecclesiastical  questions,  and  of  all 
matters  which  concern  the  doctrines  and 
discipline  of  the  respective  religious  denomi- 
nations to  which  they  belong.  When  a 
person*  becomes  a  member  of  a  church,  he 
becomes  so  upon  the  condition  of  submis- 
sion to  its  ecclesiastical  jurisdiction,  and 
however  much  he  may  be  dissatisfied  with 
the  exercise  of  that  jurisdiction,  he  has  no 
right  to  invoke  the  supervisory  power  of  a 
civil  court  so  long  as  none  of  his  civil  rights 
are  invaded."  See  also  Gaff  v.  Greer,  88 
Ind.  122,  46  Am.  Rep.  449;  O'Donovan  v. 
Chatard,  97  Ind.  421,  49  Am.  Rep.  482; 
Dwenger  v.  Geary,  113  Ind.  106,  14  N.  E. 
903;  Smith  ▼.  Pedigo,  146  Ind.  361,  19 
L.R.A.  433,  32  L.R.A.  838,  33  N.  E.  777,  44 
N.  E.  363;  State  ex  rel.  Hatfield  v.  Cum- 
mins, 171  Ind.  112,  —  L.R.A.(N.S.)  — ,  85 
N.  E.  359. 

Appellants  have  cited  the  cases  of  Smith 
V.  Pedigo,  supra,  and  Hatfield  v.  De  Long, 
166  Ind.  207,  51  L.R.A.  751,  83  Am.  St.  Rep. 
194,  59  N.  E.  483,  as  sustaining  their  con- 
tention that  civil  courts  will  examine  and 
construe  for  themselves  ecclesiastical  consti- 
tutions, rules,  and  usages,  when  necessary  in 
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I  determination  of  property  or  civil 
hts.  The  first  of  these  cases  involved  a 
pute  between  two  factions  of  a  Baptist 
irch  which  was  of  the  congregational 
•e,  strictly  independent  of  other  ecclesi- 
ical  associations,  and,  so  far  as  church 
trine  or  government  was  concern(''<, 
ng  no  fealty  or  obligation  to  any  higher 
hority.  The  ca^e,  therefore,  came  with- 
that  class  where  there  is  no  authorized 
lesiastical  judicatory  to  decide  the  mat- 

of  difference,  and  it  is  alleged  that 
perty  dedicated  and  held  for  a  particular 

is  being  diverted  by  the  teaching  of  a 
trine  different  from  that  contemplated  at 

time  the  donation  or  dedication  was 
le,  in  which  case  the  court,  however 
cate  and  difficult  the  task  may  be,  will 
jire  whether  the  party  accused  of  violat- 

the  trust  is  teaching  a  doctrine  so  far 
variance  with  that  originally  intended 
JO  defeat  the  objects  of  the  trust,  and  if 

charge  is  found  true,  will  make  such 
!r  in  the  premises  as  to  secure  a  faith- 
execution  of  the  trust  confided.  See  also 
int  Zion  Baptist  Church  v.  Whitmore,  83 
a,  138,  13  L.R,A.  198,  49  N.  W.  81; 
istian  Church  v.  Church  of  Christ,  219 
503,  76  N.  E.  703;  Hale  v.  Everett,  53 
I.  9,  16  Am.  Rep.  82;  Schnorr's  Appeal, 
i'a.  138,  5  Am.  Rep.  415;  Ramsey's  Ap- 
,  88  Pa.  60;  Cape  v.  Plymouth  Cong, 
rch,  117  Wis.  155,  93  N.  W.  449. 
irtain  declarations  in  the  case  of  Hat- 

V.  De  Long,  supra,  are  not  in  accord 
1  American  authorities,  and  must  be  dis- 
'oved.  If,  as  in  that  case,  the  subject- 
ter  involved  is  wholly  of  ecclesiastical 
izance,  civil  courts  are  without  juris- 
on  to  act  at  all,  or  to  grant  any  relief, 
[  or  equitable.  The  right  to  worship  ac- 
ing  to  the  dictates  of  conscience  is 
an  teed  to  the  citizens  of  this  Republic, 
controversies  growing  out  of  differing 
*inal  beliefs  and  spiritual  conceptions, 
involving  no  civil  right,  are  too  in- 
ible  to  form  the  basis  of  a  civil  action. 


It  is  not  accurate  or  correct  to  say  that 
an  association  for  religious  worship  is  like 
an  ordinary  fraternal  or  beneficial  society 
or  social  club,  and  its  membership  and  af- 
fairs to  be  determined  by  the  same  legal 
principles,  since  the  one  is  founded  upon  a 
distinctive  conception  of  the  relation  and 
duty  of  man  to  his  Maker,  and  the  other 
is  concerned  only  with  the  relation  of  man, 
to  his  fellows.  In  so  far  as  the  case  of  Hat- 
field V.  De  Long,  supra,  holds  that  in  a  mat- 
ter concerning  only  spiritual  or  ecclesiastic- 
al rights,  a  civil  court  has  jurisdiction  to 
examine  into  the  regularity  and  validity  of 
a  church  tribunal,  and  restrain  its  proceed- 
ings for  nonconformity  to  its  own  laws,  it 
is  expressly  overruled.  Fussell  v.  Hail, 
supra.  We  have  seen  that  the  General  As- 
sembly of  the  Cmnberland  Church,  by  §  43 
of  its  constitution,  had  specific  authority 
to  decide  all  controversies  respecting  doc- 
trine and  discipline,  and  that  it  did  ex- 
plicitly decide  that  the  Confession  of  Faith 
of  the  Presbyterian .  Church  as  revised  in 
1903  was  in  substantial  accord  with  its 
own  doctrinal  tenets,  and  that  decision, 
under  our  own  holdings  and  other  authori- 
ties, is  accordingly  binding  and  conclusive, 
not  only  upon  the  membership  of  the  church, 
but  also  upon  the  civil  courts.  Ferraria  v. 
Vasconcelles,  23  111.  456;  Chase  v.  Cheney, 
58  111.  509,  11  Am.  Rep.  95;  Schweiker  v. 
Husser,  146  111.  399,  34  N.  E.  1022;  Brund- 
age  V.  Deardorf,  34  C.  C.  A.  304,  92  Fed. 
214;  Watson  v.  Avery,  2  Bush,  332;  Trinity 
M.  E.  Church  v.  Harris,  73  Conn.  216,  60 
L.R.A.  636,  47  Atl.  116;  East  Norway  L.  N. 
Evangelical  Lutheran  Church  v.  Halvorson, 
42  Minn.  503,  44  N.  W.  663.  This  record 
does  not  present  the  case  of  a  factional 
division  of  a  congregation,  or  schism  in  the 
body  of  a  church,  on  account  of  conflicting 
beliefs  or  doctrinal  innovations,  but  that  of 
a  minority  dissenting  from  the  official  judg- 
ment of  the  highest  church  judicatory,  in 
which  action,  though   protesting,   they  yet 


participated.      It   follows   that   unless   the 
the  exclusive  prerogative  of  religious  ,  offending  act  was  clearly  unconstitutional 
nals,  when  considering  only  ecclesiasti-    and  ultra  vires,  appellants  and  those  allied 

with  them  were  bound,  and  by  their  insub- 
ordination have  become  seceders,  with  no 
right  to  share  in  the  property  and  tempo- 
ralities of  the  church  of  which  they  were 
formerly  a  part. 

This  question  might  be  judicially  deter- 
mined with  brevity,  but  the  sacred  interests 
involved,  and  the  earnest  and  conscientious 
purposes  of  the  litigants,  invite  and  make 
appropriate  some  elaboration  of  argument. 
It  is  insisted  that  the  momentous  issue  of 
the  surrender  of  its  distinctive  name  and 
separate  identity,  and  union  and  merger 
with  a  greater  kindred  organism, should  have 
been  submitted  to  and  passed  upon  directly 


iterests  and  questions,  to  construe  their 
statutes  and  ordinances,  and  to  de- 
ine  for  themselves  the  regularity  and 
ity  of  their  proceedings.  It  cannot 
!rn  the  civil  authorities  whether  one 
led  of  a  spiritual  offense  be  tried  by  an 
istitutional  tribunal,  or  be  denied 
ly  religious  rights  and  privileges  with- 
rial  or  without  cause,  since  membership 
I  unincorporated  religious  society  does 
constitute  a  civil  or  valuable  right, 
n  the  meaning  of  the  law.  Fussell  v. 
233  111.  73,  84  N.  E.  42;  Shannon  v. 
,  3  B.  Mon.  253;  Nance  v.  Busby,  91 
303,  15  L.R.A.  801,  18  S.  W.  874. 
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by  the  whole  membei'ship  of  the  Cumber- 
land Church,  and  that  church  sovereignty 
is  in  its  individual  membership,  and  not  in 
its  governing  bodies.  The  primary  object 
of  religious  association  is  worship,  to 
which  the  possession  of  property  is  subordi- 
nate and  necessarily  incident.  No  man  can 
hope  to  receive  pecuniary  profit  from  his 
religious  membership,  and  as  a  com- 
municant in  a  church  he  has  no  private 
interest  in  its  property.  The  action  now 
under  consideration  was  purely  ecclesiastic- 
al, and  its  effect  upon  church  property  was 
resultant  and  consequential.  This  state- 
ment is  made  merely  to  emphasize  the  fact 
that  no  personal  or  pecuniary  rights  are 
involved  in  this  controversy,  necessitating 
an  opportunity  to  individuals  to  be  heard 
or  to  participate  in  the  proceedings  of  which 
complaint  is  made.  But  we  have  already 
seen  that  the  Presbyterian  system  of  govern- 
ment is  not  that  of  a  pure  democracy,  but 
is  republican  in  character  and  wholly  repre- 
sentative. John  Calvin,  who  formulated  the 
Presbyterian  system  of  doctrine  and  polity, 
was  familiar  with  the  governmental  princi- 
ples of  the  Genevese  Republic.  A  notable 
resemblance  has  been  remarked  in  the  gov- 
ernmental system  of  the  Presbyterian 
Church  and  of  this  great  Republic  of  ours. 
An  amendment  to  the  Constitution  of  the 
United  States  mu3t  first  pass  both  houses 
of  Congress,  and  be  ratified  by  the  Legis- 
latures of  two-thirds  of  the  states.  The 
constitution  of  the  church  may  be  amended 
by  a  two-thirds  vote  of  its  General  Assembly 
and  the  approval  of  a  majority  of  the 
presbyteries,  but  in  neither  case  does  the  in- 
dividual member  of  the  society  directly  par- 
ticipate. It  is  a  suggestive  historical  inci- 
dent that  while  the  first  General  Assembly 
of  the  Presbyterian  Church  was  convened  in 
Philadelphia  in  May,  1789,  at  the  same  time 
and  only  four  blocks  distant,  the  convention 
was  in  session  framing  the  Federal  Consti- 
tution, with  the  dominant  purpose  of  con- 
ferring upon  the  national  government  su- 
preme executive,  legislative,  and  judicial 
powers  in  national  affairs.  Many  of  the 
leaders  of  the  constitutional  convention 
were  familiar  with  Presbyterianism,  and  it 
is  said,  on  trustworthy  authority,  that  Alex- 
ander Hamilton  kept  the  Presbyterian  Form 
of  Government  on  his  study  table  during  the 
session  of  the  convention.  No  express  au- 
thority is  found  in  the  Federal  Constitution 
for  the  expansion  of  our  domain  by  the  an- 
nexation of  foreign  territory  and  peoples, 
but  this  power  is  an  inherent  attribute  of 
sovereignty,  and  is  validly  exercised  by  the 
national  authorities  without  reference  to 
the  states  or  citizens  for  approval. 

It  is  contended  that  the  jurisdiction  of 
the  General  Assembly  is  expressly  limited 
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by  §  25  of  the  constitution  of  the  Cumber- 
land  Church.     This   section   prescribes  the 
jurisdiction    of    the    church    session,    the 
presbytery,  the  synod,  and  the  General  As- 
sembly, and  concludes  with  the  statement 
that  "the  jurisdiction  of  these    courts     is 
limited  by  the  express    provisions    of    the 
constitution."    This  provision  was  designed 
to  fix  definite  limits  to  the  jurisdiction  of 
these  judicatories  as    between    themselves, 
but  not  to  circumscribe  the  sovereign  power 
of  the  church  itself,  or  of  the  body  in  whom 
its  supreme  power  was  vested.    This  church 
from    its   inception    entertained    the    belief 
that  it  had   inherent  or  implied  power  to 
unite  with  another  ^.hurch  of  similar  doc- 
trine and  order,  and,  as  shown  in    the  intro- 
ductory statement  of  facts,  often  expressed 
the  hope  of  reunion  with  the  mother  church, 
and   made  frequent  overtures    and    efforts 
towards  union  with    other    denominations. 
It  possessed,  undoubtedly,  all  the  sovereign 
powers  of   the   parent  church   from   which 
it  sprang,  and  of  other  kindred  Presbyterian 
branches.      The    General    Assembly    of   the 
Presbyterian  Church,  in  1801,  made  efforts 
to  unite  with  the  Reformed  Dutch  Church, 
the  Associated  Reformed  Churches,  and  the 
General  Assembly  of  Connecticut.    It  divid- 
ed into  the  old  school  and  the  new  in  1838, 
and  reunited  in  1870.     The  Associated  Re- 
formed  Church   and  the   Associate   Church 
united  in  1858,  forming  the  United  Presby- 
terian   Church;    the    Independent    Presby- 
terian Church  of  the  Carolinas  united  with 
the  General  Assembly  of  the  Presbyterian 
Church  (South)   in  1863;  and  the  Alabama 
presbyteries  of  the  Associate  Reform  Church 
united     with     the      Presbyterian      Church 
(South)  in  1867.    The  union  principle  finds 
scriptural  sanction,  and  had  for  its  advo- 
cate the  author  of  Calvinism  himself,  who 
devoted  the  last    days    of  his  life  to  the 
interests  of  church  unity.     He  prayed  and 
labored  for  the  union  of  refoimed  churches, 
wrote  letters,  pamphlets,  and  books  urging 
this  upon  all  the  friends  of  evangelical  re- 
ligion,  and   earnestly  longed   to   see  these 
churches  closing  their  ranks  and  presenting 
an  undivided  front  in  the  promulgation  of 
their  common  doctrines. 

In  the  light  of  these  historical  facts,  il 
cannot  be  plausibly  denied,  and  is  not  dis- 
puted, that  the  Cumberland  Church  had 
power  to  enter  into  a  union  with  the  Presby- 
terian Church,  brt  the  specific  claim  is  thai 
its  General  Assembly  with  the  concurrence 
of  the  presbyteries  had  no  authority  with- 
out a  vote  of  the  membership  to  consum- 
mate such  union.  The  church  unions  above 
enumerated  were  effected  in  a  manner  sub- 
stantially the  same  as  that  adopted  in  the 
instance  before  us.  There  is  no  such  thing 
in  the  Presbyterian  polity  as  a  popular  vote, 
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upon  the  General  Assembly  is  conferred 
reme  legislative,  administrative,  and  ju- 
ial  authority  in  church  affairs,  and  it 
stitutes  the  "bond  of  union*'  and 
presents  in  one  body  ail  the  par- 
ilar  churches."  It  is  charged  with 
rsight  of  matters  affecting  the 
rch  as  an  entirety,  and  upon  it  is  en- 
led  the  duty  of  concerting  "measures  for 
moting  the  prosperity  and  enlargement 
the  church,"  and  it  is  expressly  author- 
l  "to  receive  under  its  jurisdiction  other 
esiastical  bodies  whose  organization  is 
formed  to  the  doctrine  and  order  of  this 
rch."  The  fundamental  purpose  of  this 
rch  was  to  evangelize  and  Christianize 
whole  world,  and  if,  in  the  promotion  of 
t  end,  its  General  Assembly  might  law- 
y  take  under  its  jurisdiction  ecclesi- 
cal  bodies  inferior  in  numbers  and  in- 
nce,  it  might,  by  the  same  right  and 
ti  more  propriety,  consolidate  its  forces 
1  a  church  of  greater  numbers,  power, 
resources,  of  like  doctrine  and  polity, 
its  members  earnestly  desirous  of  the 
idy  attainment  of  the  ultimate  aim  must 
esitatingly  applaud  the  acquisition  of 
ns  augmenting  the  power  and  influence 
:he  common  church,  provided  no  sur- 
ler  of  conscientious  convictions  touch- 
their  faith  and  practice  is  required.  It 
onceded  that  the  Cumberland  General 
imbly  had  power  to  amend  the  Confes- 
of  Faith  and  constitution  of  that 
'ch  so  as  to  make  the  same  conform  in 
y  particular  to  the  Confession  of  Faith 
polity  of  the  Presbyterian  Church,  by 
precise  method  and  vote  pursued  for  the 
n  of  the  two  churches.  This  was  the 
t  of  the  vote  for  consolidation,  and 
e  the  mere  act  of  effecting  a  union  in- 
3d  a  question  of  policy  and  expediency 
er  than  of  power  or  authority.  It  is 
conclusion  that  the  Cumberland  Church 
inherent  power  to  unite  with  another 
siastical  body  whose  doctrine  and  polity 
deemed  in  harmony  yrith  its  own,  and 
the  authority  to  consummate  such 
n  was  vested  in  its  General  Assembly, 
out  the  direct  sanction  of  its  lay  mem- 
lip;  that  that  body  did  not  usurp  au- 
ity  or  transcend  its  powers,  and  so  far 
lis  court  has  jurisdiction  to  pass  upon 
question,  the  reunion  and  union  of  that 
eh  with  the  Presbyterian  Church,  as  de- 
d  by  the  General  Assembly  at  Decatur, 
ois,  was  legal  and  valid,  and  binding 
I  upon  its  membership  and  upon  the 
courts. 

e  case  of  Smith  v.  Swormstedt,  16  How. 
14  L.  ed.  942,  involved  the  validity  of 
ivision  of  the  Methodist  Episcopal 
ch,  by  its  General  Conference,  and  the 
;  held  that  body  had  inherent  power  to 
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make  the  division,  saying  in  part:  "It  is 
insisted,  however,  that  the  General  Confer- 
ence of  1844  possessed  no  power  to  divide 
the  Methodist  Episcopal  Church  as  then 
organized,  or  to  consent  to  such  division. 
.  .  .  But  we  do  not  agree  that  this  di- 
vision was  made  without  the  proper  au- 
thority. On  the  contrary,  we  entertain  no 
doubt  but  that  the  General  Conference  of 
1844  was  competent  to  make  it;  and  that 
each  division  of  the  church,  under  the  sepa- 
rate organization,  is  just  as  legitimate,  and 
can  claim  as  high  a  sanction,  ecclesiastical 
and  temporal,  as  the  Methodist  Episcopal 
Church  first  founded  in  the  United  States. 
The  same  authority  which  founded  that 
church  in  1784  has  divided  it,  and  estab- 
lished two  separate  and  independent  organ- 
izations occupying  the  place  of  the  old  one. 
.  .  .  It  cannot  therefore  be  denied,  in- 
deed it  has  scarcely  been  denied,  that  this 
body,  while  composed  of  all  the  traveling 
preachers,  possessed  the  power  to  divide  it, 
and  authorize  the  organization  and  estab- 
lishment of  the  two  separate  independent 
churches.  The  power  must  necessarily  be 
regarded  as  inherent  in  the  General  Confer- 
ence. As  they  might  have  constructed  two 
ecclesiastical  organizations  over  the  terri- 
tory of  the  United  States  originally,  if 
deemed  expedient,  in  the  place  of  one,  so 
they  might  at  any  subsequent  period,  the 
power  remaining  unchanged."  See  also  Gib- 
son V.  Armstrong,  7  B.  Mon.  481;  McGinnis 
V.  Watson,  41  Pa.  9. 

The  precise  questions  presented  by  this 
appeal  have  been  recently  passed  upon  by 
the  courts  of  other  states.  In  the  case  of 
Mack  V.  Kime,  129  Ga.  30,  24  L.R.A.(N.S.) 
675,  68  S.  E.  197,  the  supreme  court  of 
Georgia  announced  its  conclusions  as  fol- 
lows: "The  General  Assembly,  as  the 
highest  church  court,  has  determined  the 
questions  arising  as  to  the  alleged  differ- 
ences of  doctrine.  The  General  Assembly, 
as  the  highest  authority  of  the  church, 
executive,  legislative,  and  judicial,  has  de- 
termined that  it  is  wise  and  best  that  the 
reunion  should  take  place,  and  the  constitu- 
tion of  the  church,  as  we  have  interpreted 
it,  gives  that  body  power  and  jurisdiction  to 
deal  with  this  question,  and  the  question  of 
reunion  has  been  settled  in  form  and  man- 
ner as  the  constitution  prescribes." 

In  Brown  v.  Clark,  102  Tex.  323,  24 
L.R.A.(N.S.)  670,  116  S.  W.  364,  the  su- 
preme court  of  Texas  said:  "We  conclude 
that  the  General  Assembly  of  the  Cumber- 
land Church  was  the  embodiment  and  ex- 
pression of  the  sovereign  power  of  the  whole 
church  and  its  membership,  and  that  it 
could  do  for  the  churches  and  for  the  mem- 
bership whatever  they  could  have  done  if 
they  had  been  assembled  for  that  purpose. 
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The  General  Assembly  of  the  Cumberland 
Church  had  authority  to  determine,  from 
the  provisions  of  the  constitution,  whether 
it  had  the  power  to  enter  into  the  union 
with  the  Presbyterian  Church,  and  having 
decided  that  it  had  such  authority,  and 
having  acted  upon  that  decision,  the  civil 
courts  have  no  power  to  review  that  action." 
A  like  conclusion  was  reached  in  the  fol- 
lowing cases :  Fussell  v.  Hail,  134  111.  App. 
620;  Wallace  v.  Hughes,  131  Ky.  445,  115 
S.  W.  691 ;  Committee  of  Missions  v.  Pacific 
Synod,  157  Cal.  105,  106  Pac.  395. 

A  contrary  holding  was  made  in  Landrith 
V.  Hudgins,  121  Tenn.  666,  120  S.  W.  783, 
and  Boyles  v.  Roberts,  222  Mo.  613,  121  S. 
W.  805. 

The  Tennessee  case  afiSrms  that  the  sov- 
ereign power  of  the  Cumberland  Church  is 
in  its  General  Assembly  and  presbyteries, 
which,  acting  together,  had  power  to  effect 
a  union  with  another  church  of  like  doctrine 
and  order,  without  a  vote  of  the  separate 
congregations.  This  proposition  is  forcibly 
stated  in  the  following  paragraph:  "The 
General  Assembly  then  is  made  up  of  rep- 
resentatives of  the  people, — that  is,  elders 
and  representatives  of  the  church  at  large, 
that  is,  ministers.  Thus,  it  is  composed  of 
all  governing  agencies.  The  sovereignty  of 
the  organization,  however,  does  not  reside  in 
that  body  alone,  or  in  the  presbyteries; 
.  .  .  each  acting  alone  is  limited  to 
powers  expressly  given  (Const.  §  26) ; 
when  they  act  together,  the  whole  governing 
body  acts, — the  church  at  large,  and  the 
people  themselves  in  and  through  their  eld- 
ers, who  are  the  representatives  of  each 
several  church.  The  power  which  makes  or 
amends  the  constitution  or  constituent  con- 
tract of  the  organization  is  the  power  where 
sovereignty  is  lodged.  This  power  is  that  of 
the  General  Assembly  and  the  presbyteries 
acting  together.  This  was  shown  by  the 
manner  in  which  the  constitution  of  the 
Cumberland  Presbyterian  Church  was 
adopted  in  1883.  In  the  case  referred  to, 
the  people  did  not  vote.  The  power  that  can 
constitute  can  dissolve,  or  can  carry  the 
organization  into  the  body  of  another  organ- 
ization. Persons  who  become  members  of  ^a 
church  with  this  form  of  organization  agree, 
by  BO  doing,  to  abide  the  powers  vested  in 
the  organization."  That  court,  however, 
holds  that  civil  tribunals,  when  called  upon 
to  determine  property  rights  dependent 
upon  the  validity  of  such  union  or  action, 
will  examine  ecclesiastical  constitutions  and 
church  usages,  and  determine  for  themselves 
whether  the  proper  procedure  has  been 
adopted  and  followed;  and  proceeding  upon 
this  principle,  finds  that  the  doctrines  of 
the  two  churches  were  not  substantially 
identical,  and  were  not  brought  into  accord 
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in  a  constitutional  way,  and  that  a  material 
part  of  the  plan  of  union  was  not  submitted 
to  the  approval  of  the  presbyteries.  The 
Missouri  court  follow  1  the  Tennessee  doc- 
trine. Both  these  cases  strongly  rely  upon 
the  case  of  General  Assembly  v.  Overtoun 
[1904]  A.  C.  612.  The  constitutional  sepa- 
ration of.  church  and  state  in  this  country 
should  make  the  English  case,  if  similar 
upon  its  facts,  of  little  persuasive  force  ma 
an  authority  in  an  American  court. 

The  conclusion  reached  and  announced,  as 
to  the  jurisdiction  and  authority  of  the  Gen- 
eral Assembly,  disposes  of  all  subsidiary 
questions  raised  in  argument.  Appellants' 
counsel  contended  that  the  General  As- 
sembly of  the  Cumberland  Church  was  not 
vested  with  implied  power  to  merge  that 
church  into  another  body,  and  thereby 
terminate  its  existence  and  effect  its  death. 
The  assumption  that  a  union,  consolidation, 
merger,  or  whatever  it  is  pleasing  to  term 
the  action  in  question,  is  the  equivalent  of 
death  and  the  cessation  of  the  organic  func- 
tions of  the  church,  is  fallacious.  Every 
congregation,  presbytery,  and  synod  of  the 
churcn,  with  possibly  some  changes  of  con- 
stituent membership  and  geographical  boun- 
daries, will  continue  its  existence  and  ac- 
customed work  without  interruption, — the 
manifest  purpose  of  the  union  being  not 
death  and  disintegration,  but  a  larger  life, 
and,  in  the  opinion  the  governing  body, 
a  greater  opportunity  in  carrying  forward 
the  commands  of  the  Master  and  Head  of 
the  Church. 

Objection  is  made  to  the  validity  of  the 
union  because  of  the  failure  to  submit  to 
the  presbyteries  the  agreement  that  by  the 
merger  the  Cumberland  name  was  to  be 
surrendered,  and  the  name  of  the  Presby- 
terian Church  adopted  for  the  consolidated 
body.  If  it  be  conceded,  as  it  is  by  all  the 
civil  courts  which  have  considered  the  ques- 
tion, that  the  General  Assembly  and  presby- 
teries had  jurisdiction  over  the  subject  of 
making  a  union  with  another  church,  then, 
as  the  supreme  executive,  legislative,  and 
judicial  authority  in  the  church,  under  our 
view  of  the  law,  the  General  Assembly  had 
power  to  decide  on  the  proper  mode  of  pro- 
cedure, and  to  determine  conclusively  the 
regularity  and  validity  of  the  proceedings 
had  to  effect  the  desired  object.  It  is  mani- 
fest, however,  that  the  fundamental  and 
paramount  point  of  disagreement  between 
these  two  churches  had  been  with  regard  to 
their  faith  and  doctrine,  and  the  vital  ques- 
tion for  decision  was.  Shall  the  reunion  and 
union  be  made  on  the  basis  of  the  revised 
Confession  of  Faith  and  other  standards  of 
the  Presbyterian  Church?  The  surrender  of 
the  name  distinctive  of  the  Cumberland 
Church,  apart  from  sentimental  considera* 
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ns,  i^as  of  little  consequence.  The  in- 1 
ren't  po^wer  >soDceded  to  the  General  As- 
nbly,  and  the  express  assent  of  the 
esbyteries  to  the  proposed  union  on  the 
tctrinal  basis  approved,  authorized  the 
rmal  completion  of  the  union,  implied 
ine  modification  of  names,  and,  it  seems 
>  118  under  any  view  of  the  law,  empowered 
le  General  Assemblies  to  adopt  any  name 
eemed  by  them  most  appropriate  for  the 
Dnsolidated  church. 

It  is  finally  contended  that,  by  the  terms 
f  tbe  conveyance  made  in  1854  to  the  trus- 
ees   of   the  Cumberland  Church,  a  special 
knd  limited  trust  was  created  in  this  prop- 
erty,  ^Krhich   precludes  its  diversion  to  the 
use  of  the  united  church.     This  deed  is  a 
civil  contract,  and  it  is  the  prerogative  of 
the  civil  courts  to  construe  its  terms  and  to 
determine  its  meaning  and  legal  effect.     In 
a  suit  for  forfeiture  of  title  by  the  donor  or 
grantor   of  property  on  the  ground  of  the 
breach  of  a  special  trust  expressed  in  the 
deed,  a  civil  court  may  be  and  often  is  re- 
quired to  deal  with  ecclesiastical  questions, 
since  church  judicatories  have  no  jurisdic- 
tion to  decide  such  matters.     But  we  have 
no  such  case  before  us.    This  property  ap- 
pears to  have  been  purchased  for  $85  in  the 
ordinary  way  of  business,  and  conveyed  to 
the  trustees  by  a  general    warranty    deed, 
without  condition  or  limitation.     It  is  en- 
tirely clear  that  no  trust,  express  or  im- 
pliea,  is  attached  to  the  title.     Appellants 
at  no  time  had  any  interest  in  the  prop- 
erty except  as  members  of  a  congregation 
which  was  an  integral  part  of  the  ecclesi- 
astical society  Known  as    the    Cumberland 
Presbyterian  Church.     Our  only  duty  is  to 
determine  the  identity  of  the  ecclesiastical 
successor  of  the  original  grantee.    This  we 
have  seen  has  been  determined  for  us,  since 
the  union  of  the  Cumberland  Church  with 
the  Presbyterian   Church  carried  into   the 
united  body  all  its  property.    The  validity 
of  that  union  appellants  cannot  question, 
and  in  it  they  must  acquiesce  or  defy  the 
authority    and    decrees  of  the   church   to 
which  they  pledged  allegiance.     Consciences 
cannot  be  bound,  and  if,  in  the  assertion  of 
individual  opinion    and    conscientious   dic- 
tates, appellants  segregate  themselves  from 
the  body  of  tbe  church,  they  must  depart 
as  they  came  in,-~empty  handed. 

The  court  did  not  err  in  overruling  appel* 
lantfl'  motion  for  a  new  trial. 
The  judgment  is  affirmed. 

A  petition  for  rehearing  having  been 
filed,  Montgomery,  J.,  on  June  28,  1910, 
handed  down  the  following  response  ( 92  N. 
E.  164) ! 

It  is  charged  in  appellants'  petition  for  a 
rehearing  that  this  court  abdicated  its 
30LR.A.(K.e.) 


functions  in  accepting  the  decision  of  the 
General  Assembly  of  the  Cumberland 
Church  as  conclusive  upon  the  matter  in 
controversy.  The  original  opinion  plainly 
declares  that  there  are  no  provisions  in  the 
deed  conveying  to  the  church  the  particular 
property  involved,  creating  a  special  or 
limited  trust  or  requiring  construction. 
This  being  true,  both  parties  agree  that  the 
only  remaining  question  is  the  validity  of 
the  union  or  merger  of  the  two  churches. 
This  is  purely  an  ecclesiastical  question, 
over  which  civil  courts  have  no  jurisdic- 
tion. The  circumstance  that  control  over 
certain  real  or  personal  property  devoted 
to  church  uses  will  pass  as  an  incident  of 
the  contested  matter  does  not  change  the 
nature  of  the  controversy,  or  operate  to 
clothe  civil  courts  with  power  to  decide  the 
real  issue,  if  a  church  judicatory  has  been 
provided  for  the  settlement  of  such  dis- 
putes. In  the  instance  under  consideration, 
a  church  judicatory  existed,  clothed  with 
jurisdiction  and  supreme  authority  in  the 
premises,  which  had  formally  passed  upon 
the  ecclesiastical  question  involved,  and  its 
judgment  is  therefore  final  and  binding 
upon  the  civil  tribunals,  under  all  approved 
American  authorities. 

Complaint  is  also  made  because  oral  ar* 
gument  was  heard  in  the  absence  of  two 
members  of  the  court.  The  granting  of  such 
argument  in  this  case,  after  its  transfer 
from  the  appellate  court,  was  exceptional, 
and  done  on  motion  of  the  court  for  its  own 
purposes,  and  not  as  a  matter  of  right  to 
the  parties.  No  basis  of  complaint  can  be 
founded  on  such  action.  The  case  has  re- 
ceived such  careful  and  conscientious  con- 
sideration from  the  entire  court  as  its 
manifest  importance  deserved,  and  our  con- 
clusion is  in  accord  with  the  overwhelming 
preponderance  of  judicial  authority  upon 
the  same  question  in  other  jurisdictions. 
First  Presby.  Church  v.  First  Cumberland 
Presby.  Church,  245  111.  74,  91  N.  E.  761. 

We  are  without  any  misgiving  as  to  the 
soundness  of  the  legal  conclusions  hereto- 
fore announced,  and  the  petition  for  a  re- 
hearing ia  overruled. 


N£W  YORK  COURT  OF  APPKAIjS. 

WILSON  R.  HUNTER,  Respt, 

V. 

MUTUAL  RESERVE  LIFE  INSURANCE 
COMPANY,  Appt. 

(184  N.  Y.  136,  76  N.  E.  1072.) 

Foreign      corporation    ^     withdrawal 
from  state  ^  service  of  process. 

1.  Merely  recognizing  existing  insurance 
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policies  and  receiving  the  premiums  on 
them  at  its  office  in  another  state  and  ad- 
justing claims  which  accrue  does  not  con- 
stitute doing  business  within  a  state  by  an 
insurance  company  after  its  asserted  with- 
drawal therefrom,  so  as  to  continue  in 
force  its  designation  of  the  insurance  com- 
missioner as  its  agent  to  receive  service  of 
process. 

Same  —>  revocation  as  to  nonresidents. 

2.  An  insurance  company,  upon  with- 
drawing from  a  state,  may  revoke  its  ap- 
pointment of  the  insurance  commissioner 
as  its  agent  to  receive  service  of  process 
so  far  as  claims  of  citizens  of  other  states 
are  concerned  which  are  assigned  ^fter  the 
withdrawal  to  residents  of  the  state  for 
collection,  although  the  power  of  attorney 
provides  that  it  is  irrevocable  so  long  as 
any  liability  of  the  company  should  remain 
outstanding  in  the  state. 

(February  27,  1906.) 


APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  Second  Department,  in  plain- 
tiff's favor  upon  an  agreed  case  submitted 
for  the  opinion  of  the  court  in  a  proceed- 
ing  to  enforce  payment  of  certain  judg- 
ments.    Modified. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Frank  R.  Iiawrence,  George 
Burnham,  Jr.,  and  Gordon  T.  Hughes, 
for  appellant: 

The  courts  of  a  state  have  not  general 
jurisdiction  to  render  a  jujdgment  in  per- 
aonam  against  a  foreign  corporation. 

Pennoyer  v.  Neff,  95  U.  8.  714,  24  L.  ed. 
665;  St.  Clair  v.  Cox,  106  U.  S.  350,  27 
L.  ed.  222,  1  Sup.  Ct.  Rep.  354;  GoMey  v. 
Morning  News,  166  U.  S.  618,  39  L.  ed. 
517,  16  Sup.  Ct  Rep.  559;  Connecticut 
Mut.  L.  Ins.  Co.  V.  Spratley,  172  U.  S. 
602,  43  L.  ed.  669,  19  Sup.  Ct.  Rep.  308; 


Note.  ^  Revocation  hy  foreign  corpo- 
ration of  appointment  of  attorney  or 
agent  to  receive  service  of  process. 

Express  statutory  provision  against  revoca- 
tion— business  or  transaction  arising 
within  the  state. 

To  obviate  the  difficulty,  under  common- 
law  rules,  of  bringing  foreign  corporations 
within  the  jurisdiction  of  any  court  other 
than  those  of  their  residence,  many  states 
have  enacted  statutes  prescribing  the  con- 
ditions under  which  they  will  permit  such 
corporations  to  transact  business  within 
their  borders.  A  common  form  of  such  leg- 
islation is  found  in  the  North  Carolina 
statute,  provisions  of  which  pertinent  to 
the  question  here  under  discussion  are  suffi- 
ciently set  forth  in  the  above  opinion.  In 
spite  of  the  clearness  with  which  such  stat- 
utes have  pointed  out  when  the  appoint- 
ment of  an  agent  for  service  of  process  re- 
quired by  it  of  foreign  corporations  is  to  be 
irrevocable,  many  courts  nave  been  called 
upon  to  declare  in  the  very  terms  of  such 
acts  that  such  appointment  cannot  be  re- 
voked so  as  to  anect  the  rights  of  citizens 
of  the  state  who,  while  the  foreign  corpora- 
tion is  there  engaged  in  business,  have  en- 
tered into  contracts  with  it  in  reliance  on 
such  appointment. 

Thus,  in  Collier  ▼.  Mutual  Reserve  Fund 
Life  Aseo.  119  Fed.  617,  in  which  it  ap- 
peared that  a  foreign  insurance  company 
went  into  business  in  Arkansas  while  there 
was  in  full  force  a  statute  containing  simi- 
lar provisions  to  the  North  Carolina  act 
referred  to,  but  which  before  suit  was 
brought  withdrew  from  the  state  and  re- 
voked its  agencies,  which  circumstances,  it 
was  contended,  precluded  any  suit  against 
it  even  if  service  of  process  was  had  upon 
the  person  designated  by  it  in  accordance 
with  the  statute,  it  was  held  that  such 
corporation  could  not  revoke  the  authority 
of  such  agent  so  as  to  deprive  a  resident 
bolder  of  a  policy  executea  by  it  while  it 
30  L.R.A.(N.S.) 


was  doing  business  in  the  state,  of  the 
right  to  make  service  upon  such  agent  and 
bind  the  corporation  thereby.  The  court 
said  that  the  statute  under  the  circumstan- 
ces became  a  part  of  the  policy  sued  on,— 
as  much  so  as  if  it  were  written  on  its 
face.  To  quote  from  the  opinion:  "More- 
over, it  was  an  irrevocable  contract,  which 
the  company  could  not  avoid  until  it  sat- 
isfied the  terms  of  the  statute,  which  could 
not  be  done  so  long  as  any  liability  to  any 
resident  of  this  state,  entered  into  while 
the  company,  was  doing  business* in  the 
state,  continued." 

In  Magoffin  v.  Mutual  Reserve  Fund  Life 
Asso.  87  Minn.  260,  94  Am.  St.  Rep.  699, 
91  N.  W.  1115,  it  appeared  that  the  de- 
fendant's license  as  a  foreign  corporation 
to  transact  business  in  the  state  had  been 
revoked  by  the  state  insurance  commis- 
sioner, and  that  thereafter  and  before  com- 
mencement of  the  action  the  corporation 
attempted  to  revoke  the  stipulation  which 
it  filed  in  accordance  with  the  statute  au* 
thorizing  service  of  process  in  any  action 
against  it  on  the  insurance  commissioner. 
It  was  contended  that  the  sole  considera- 
tion for  the  stipulation  was  the  license  to 
do  business  in  the  state  and  that,  when  the 
latter  was  revoked  for  any  cause,  the  stipu- 
lation was  revocable,  and  that  the  express 
provision  of  the  statute  to  the  effect  that 
the  stipulation  should  continue  irrevocable 
as  long  as  any  liability  of  the  company  re- 
mained outstanding  in  the  state  was  not  a 
bar  to  this  right  to  revoke  stipulations, 
because  it  was  not  one  coupled  with  in- 
terest. The  court,  in  upholding  service  on 
the  insurance  commissioner,  disposed  of 
this  contention  in  the  following  language: 
"The  stipulation  was  not  intended  for  the 
benefit  of  the  insurance  commissioner  or  of 
the  state,  but  it  was  an  agreement  exacted 
by  the  state  for  the  benefit  of  its  citizens, 
as  a  condition  precedent  to  the  right  of  the 
company  to  do  business  in  the  state.  It 
entered  into  and  became  a  part  of  every 
policy   which   the   company   issued    in   tht 
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}le  ▼.  Commercial  Alliance  L.  Ins.  Co. 
3p.  Div.  297,  40  N.  Y.  Supp.  269;  Con- 
V.  MathiesoD  Alkali  Works,  190  U.  S. 

47  L.  ed.  1113,  23  Sup.  Ct.  Rep.  728; 

V.  Mathieson  Alkali  Works,  190  U.  S. 

47  L.  ed.  1122,  23  Sup.  Ct.  Rep.  807; 
ington  V.  Central  P.  R.  Co.  198  U.  S. 
49  L.  ed.  959,  25  Sup.  Ct.  Rep.  577; 
dall  V.  American  Automatic  Loom  Co. 
U.  S.  477,  49  L.  ed.  1133,  25  Sup.  Ct. 

7G8;  Pennsylvania  Lumbermen's  Mut. 
ns,  Co.  V.  Mayer,  197  U.  S.  407,  49 
ed.  810,  26  Sup.  Ct.  Rep.  483; 
gerald  ^  M.  Constr.  Co.  v.  Fitz- 
Id,  137  U.  S.    98,    34  L.    ed.    608,  11 

Ct.  Rep.  36;  Barrow  S.  S.  Co.  v.  Kane, 
U.  S.  100,  42  L.  ed.  964,  18  Sup.  Ct. 

526;  De  Castro  v.  Compagnie  Fran- 
i  Du  Telegraphe,  76  Fed.  425;  Martin 
ew  Trinidad  Lake  Asphalt  Co.  130  Fed. 


394;  Jackson  ▼•  Delaware  River  Amuse- 
ment  Co.  131  Fed.  134. 

A  power  of  attorney,  although  IrreTOca- 
ble  in  terms,  is  revocable  at  the  will  of  the 
principal. 

Hunt  V.  Rousmanier,  8  Wheat.  174,  5 
L.  ed.  589;  Knapp  v.  Alvord,  10  Paige,  205, 
40  Am.  Dec.  241;  2  Kent,  Com.  043;  Story, 
Agency,  9th  ed.  p.  587. 

The  agreement  is  for  the  benefit  9f  those 
who  may  do  business  with  the  company  un- 
der the  permission  granted  it  to  enter  the 
state.  Such  persons,  and  such  only,  are  the 
beneficiaries  of  the  agreement  or  power  of 
attorney. 

Lafayette  Ins.  Co.  v.  French,  18  How. 
404,  15  L.  ed.  451;  P^insylvania  Lumber- 
men's Mut.  F.  Ins.  Co.  v.  Meyer  and  Con- 
necticut Mut.  L.  Ins.  Co.  V.  Spratley,  su- 
pra;   Mutual   Reserve   Fund   Life   Asso.   v. 


3  while  it  was  in  force,  and  the  insured 
ired  an  interest  therein  to  the  same 
nt  as  if  it  were  written  into  each  poli- 
:or  the  parties  are  deemed  to  have  con- 
ted  with  reference  to  the  statute.  Such 
g  the  case,  it  follows,  and  we  so  hold, 

the  stipulation  here  in  question  was 
vocable  for  any  cause  as  to  any  liabili- 
f  the  defendant  growing  out  of  its  poli- 
issued  while  the  stipulation  or  any  re- 
il  thereof  was  in  force." 
»,  recovery  has  been  allowed  by  the  New 
c  courts  upon  judgments  obtained  in 
bh  Carolina  by  citizens  of  that  state 
nst  the  defendant  insurance  company 
1  service  upon  the  insurance  commis- 
er  in  accordance  with  the  statute, 
igh  before  the  North  Carolina  actions 
!  instituted  the  company  had  withdrawn 
L  the  state,  and  had  attempted  to  revoke 
ippointroent  of  the  insurance  commis- 
;r  as  its  agent  upon  whom  service  miglit 
lade.     Woodward  v.  Mutual  Reserve  L. 

Co.   178  N.  Y.  486,  102  Am.  St.  Rep. 

71  N.  E.  10    (reversing  84  App.  Div. 

82  N.  Y.  Supp.  908)  ;  Birch  v.  Mutual 
Tve  L.  Ins.  Co.  91  App.  Div.  384,  86 
if.  Supp.  872  (affirmed  without  opin- 
in  181  N.  Y.  683,  74  N.  E.  1115,  and 
U.  S.  612,  60  L.  ed.  620,  26  Sup.  Ct. 

752)  ;  Johnston  v.  Mutual  Reserve  L. 

Co.  104  App.  Div.  544,  550,  629,  93  N. 
Supp.  1048,  1052,  1062;  Lambert  v. 
ual  Reserve  L.  Ins.  Co.  104  App.  Div. 

93  N.  Y.  Supp.  1059.  The  first  two 
3  are  referred  to  in  Hunter  v.  Mutu- 
^ESERVE  L.  Ins.  Co.,  and  in  both  the 
ention  was  that  where  a  policy  of  in- 
nce  had  been  issued  by  a  foreign  com- 
»•  before  the  execution  of  the  power  of 
rney  appointing  an  anient  for  service 
recess,  and  consequently  not  in  reliance 
»on,  the  policy  holder's  contractual 
ts  were  not  affected  by  the  revocation 
le  power  and  such  revocation  was  there- 
valid  and  effectual  as  to  them;  while 
he  last  two  it  does  not  appear  with 
linty  what  the  contention  was  upon 
J.R.A.  (N.S.  ) 


which  the  defendant  relied  to  defeat  the  ap- 
plication of  the  statute. 

And  in  Biggs  v.  Mutual  Reserve  Fund 
Life  Asso.  128  N.  C.  5,  37  S.  E.  955,  in 
which  apparently  the  defendant  contended 
that  its  designation  of  the  state  insurance 
commissioner  as  its  agent  to  receive  process 
was  revocable  because  it  had  ceased  to  do 
business  in  the  state,  and  because  it  did 
not  domesticate  under  the  Craig  law  (suf- 
ficiently explained  in  Hunteb  v.  Mutual 
Reserve  L.  Ins.  Co.),  the  court  in  up- 
holding service  upon  the  insurance  com- 
missioner used  the  following  language:  "If 
that  appointment  could  be  revoked  by  the 
company  at  will,  the  end  sought  to  be  at- 
tained would  be  as  illusory  as  a  will  of  the 
wisp,  which  fleets  when  it  is  sous^ht  to 
grasp  it."  And  this  case  was  followed  in 
Moore  v.  Mutual  Reserve  Fund  Life  Asso. 
129  N.  C.  31,  39  S.  E.  637,  and  in  Mutual 
Reserve  Fund  Life  Asso.  v.  Scott,  136  N. 
C.  157,  48  S.  E.  581,  and  apparently  the 
same  contentions  overruled. 

In  D'Arcy  v.  Mutual  L.  Ins.  Co.  108 
Tenn.  567,  69  S.  W.  768,  the  court  upheld 
service  of  process  upon  the  state  officer 
appointed  agent  for  that  purpose  by  a  for- 
eign insurance  company  in  accordance  with 
the  statute  in  force  while  it  was  transact- 
ing business  in  the  state,  though  after  the 
corporation  withdrew  from  the  state  an- 
other statute  was  enacted  expressly  repeal- 
ing the  former  and  providing  that  another 
state  officer  should  be  designated  by  such 
corporation  as  agent  for  service,  and  no 
appointment  was  executed  by  the  defendant 
as  required  by  the  later  act. 

In  Connecticut  Mut.  L.  Ins.  Co.  v.  Sprat- 
ley,  172  U.  S.  602,  43  L.  ed.  569,  19  Sup. 
Ct.  Rep.  308,  affirming  99  Tenn.  322,  44 
L.R.A.  442,  42  S.  W.  145,  reviewed  at 
length  both  in  Hunter  v.  Mutual  Re- 
serve L.  Ins.  Co.  and  in  the  United  States 
Supreme  Court's  opinion  affirming  the  lat- 
ter decision,  post,  686;  and  in  which  there 
was  overruled  a  contention  that  the  pro- 
visions of  a  statute  giving  permission  to  % 
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Phelra,  190  U.  S.  147,  47  L.  ed.  987,  23  Sup. 
Ct.  Rep.  707 ;  Home  Ben.  Soc.  v.  Muehl,  109 
Ky.  479,  69  S.  W.  520;  Germania  Ins.  Co.  v. 
Ashby,  112  Ky.  303,  99  Am.  St.  Rep.  295,  65 
S.  W.  611;  Moore  v.  Mutual  Reserve  Fund 
Life  Asso.  129  N.  C.  31,  39  S.  K  637;  Fish- 
er V.  Traders'  Mut.  L.  Ins.  Co.  136  N.  C.  217, 
48   S.   E.  667. 

State  statutes  prescribing  the  manner  of 
service  of  process  upon  the  agents  of  for- 
eign corporations  do  not  confer  jurisdiction 
over  causes  of  action  accruing  outside  the 
state  upon  contracts  not  made  therein. 

Central  R.  &  Bkg.  Co.  v.  Carr,  76  Ala. 
388,  62  Am.  Rep.  339;  Sawyer  v.  North 
American  L.  Ins.  Co.  46  Vt.  697;  Smith  v. 
Mutual  L.  Ins.  Co.  14  Allen,  336;  St.  Clair 
V.  Cox,  supra;  Newell  v.  Great  Western  R. 


Co.  19  Mich.  336;  Parke  v.  vX>mmonwealth 
Ins.  Co.  44  Pa.  422;  Camden  Rolling  Mill 
Co.  V.  Swede  Iron  Co.  32  N.  J.  L.  16;  Ala- 
bama G.  S.  R.  Co.  V.  Chumley,  92  Ala.  317, 
9  So.  286;  Pullman  Palace  Car  Co.  v.  Har- 
rison, 122  Ala.  149,  82  Am.  St.  Rep.  68, 
25  So.  697;  Myer  v.  Liverpool,  L.  &  G.  Ins. 
Co.  40  Md.  695;  Cromwell  v.  Royal  Cana- 
dian Ins.  Co.  49  Md.  366,  33  Am.  Rep.  258; 
Peters  v.  Neely,  16  Lea,  275;  iEtna  Ins.  Co. 
V.  Black,  80  Ind.  513;  Morawetz,  Priv. 
Corp.  2d  ed.  §  981 ;  6  Thomp.  Corp.  §§  8005, 
8007,  8008;  Taylor,  Priv.  Oorp.  5th  ed.  § 
396;  Cook,  Corp.  5th  ed.  §  758. 

Messrs.  Paul  Armitage  and  Albert  P. 
Massey,  for  respondent: 

Birch  V.  Mutual  Reserve  L.  Ins.  Co.  91 
App.   Div.    384,   86   N.   Y.   Supp.   872,    181 


foreign  insurance  company  to  do  business 
within  the  state  on  condition  that  the  com- 
pany appoint  the  secretary  of  state  as  its 
agent  to  receive  service  on  behalf  of  the 
company  "at  any  and  all  times"  after  the 
company  had  been  regularly  admitted  with- 
in the  state,  "even  though  such  company 
may  subsequently  have  retired  from  the 
state  or  been  excluded,"  created  a  contract 
which  precluded  the  state  from  authoriz- 
ing service  to  be  made  on  agents  of  the 
company,  the  Tennessee  court  declared  such 
appointment  to  be  irrevocable,  at  least  as  to 
causes  of  action  which  arose  within  the 
state,  and  it  would  seem  that  this  was 
admitted  by  the  insurance  company. 

And  in  Connecticut  Mut.  L.  Ins.  Co. 
V.  Duerson,  28  Gratt.  630,  service  upon  the 
state 'o£Scer  designated  for  that  purpose  by 
a  foreign  corporation  was  upheld  agamst  the 
contention  that  the  provision  of  law  as  to 
the  revocability  of  such  appointment  was 
not  applicable  because,  being  subsequently 
enacted,  it  was  not  in  force  at  the  time  the 
contracts  sued  upon  were  made,  though 
such  provision  by  its  terms  extended  to 
policies  previously  made  and  the  company 
accepted  the  same  by  complying  therewith 
and  by  operating  under  it. 

To  the  same  effect  is  Paulus  v.  Hart- 
Parr  Co.  136  Wis.  601,  118  N.  W.  248,  in 
which  it  was  contended  that  the  statute  re- 
specting service  upon  foreign  corporations 
did  not  relate  to'  interstate  business,  and 
was  not  applicable  where  the  corporation's 
license  to  do  business  within  the  state  was 

revoked. 

I 

— ^business  or  transactions  not  within  the 

state. 

On  the  other  hand,  the  rule  of  law  may 
now  be  said  to  be  settled  as  decided  in 
Hunter  v.  Mutual  Reserve  L.  Ins.  Co. 
that  the  statutory  provision  as  to  the  ir- 
revocability of  a  foreip^n  corporation's  ap- 
pointment of  its  agent  for  the  service  of 
process  does  not  apply  to  the  claims  of 
citizens  of  other  states  which  are  assigned 
to  residents  of  the  state  for  collection 
after  the  company  has  withdrawn  from  the 
state,  since  that  decision  has  been  affirmed 
30  L.R.A.(N.S.) 


by  the  United  States  Supreme  Court,  218 
U.  S.  573,  54  L.  ed.  1155,  post,  686,  31  Sup. 
Ct.  Rep.  127. 

Before  such  affirmance  the  supreme  court 
of  North  Carolina,  in  Williams  v.  Mutual 
Resei-ve  Fund  Life  Asso.  145  N.  C.  128, 
68  S.  E.  802,  13  A.  &  £.  Ann.  Cas.  61,  ar- 
rived at  the  same  conclusion  as  did  the 
New  York  court  in  Hunteb  v.  Mutual  Re- 
serve L.  Ins.  Co.,  and  held  that  one  not 
a  resident  of  North  Carolina  suing  upon  a 
contract  which  by  its  terms  was  made  a 
contract  of  the  state  of  the  residence  of 
the  insurance  company  did  not  come  within 
the  language  or  spirit  of  the  provision  of 
the  statute  which  limited  the  power  of  the 
company  to  revoke  its  power  of  attorney. 
The  court  declared  that,  except  for  the  pur- 
pose stated  in  the  statute,  the  defendant 
nad  a  right  at  any  time  to  withdraw  from 
the  state  and  cancel  its  power  of  attorney 
to  the  insurance  commissioner. 

And  in  Badger  v.  Helvetia  Swiss  F.  Ins. 
Co.  136  App.  Div.  31,  120  N.  Y.  Supp.  161, 
Hunter  v.  Mutual  Reserve  L.  Ins.  Co. 
was  cited  to  support  the  proposition  that 
a  foreign  insurance  company  which  for 
more  than  five  years  had  ceased  to  do  busi- 
ness in  the  state  and  whose  policies  issued 
therein  had  expired  could  revoke  its  desig- 
nation of  the  state  superintendent  of  in- 
surance as  a  person  upon  whom  service 
of  process  could  be  made  in  accordance  with 
the  statute  regulating  foreign-  insurance 
companies  as  to  all  persons  not  within  the 
class  intended  to  be  benefited  by  the  re- 
quirement that  such  a  power  of  attorney 
be  filed,  though  the  superintendent  of  in- 
surance refused  to  recognize  the  revoca- 
tion. 

And  in  Patton  v.  Continental  Casualty 
Co.  119  Tenn.  364,  104  S.  W.  305,  it  was 
said  that  a  forei^  insurance  company  if 
it  had  no  obligations  outstanding  in  the 
state  "might"  revoke  a  power  of  attorney 
appointing  the  insurance  commissioner  its 
agent  for  receiving  service  of  process. 

Where  no  express  provision  against  revo- 
cation. 

In  all  the  cases  heretofore  reviewed  Ib 
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Y.    683,   74  N.  E.  1116,  200  U.  S.  612, 

I^.  ed.  620,  26  Sup.  Ct.  Rep.  752;  and 
>odw^aTd  Mutual  Reserve  L.  Ins.  Co. 
3    N.    Y.   486,  102  Am.  St,  Rep.  519,  71 

£.   10,  are  decisive  in  respondent's  favor 

this   c&se. 

Defendant  continued  to  do  business  in 
3rth  Carolina  after  the  attempted  revo- 
.tion  of  the  power  of  attorney. 

Birch  V.  Mutual  Reserve  L.  Ins.  Co.  su- 
ra ;  Connecticut  Mut.  L.  Ins.  Co.  v.  Sprat- 
iy,  172  U.  S.  602,  43  L.  ed.  Q69,  19  Sup. 
t.  Kep.  308;  Mutual  Reserve  Fund  Life 
L880.  V.  Phelps,  190  U.  S.  147,  47  L.  ed.  987, 
3  Sup.  Ct.  Rep.  707. 

When  a  foreign  corporation  undertakes 
o  transact  business  in  a  state  other  than 
3iat  in  which  it  is  incorporated,  it  submits 


itself  to  the  authority  of  the  courts  of  such 
other  state. 

Pringle  v.  Woolworth,  90  N.  Y.  609; 
People  V.  Commercial  Alliance  L.  Ins.  Co.  7 
App.  Div.  297,  40  N.  Y.  Supp.  269 ;  Gibbs  v. 
Queen  Ins.  Co.  63  N.  Y.  120,  20  Am.  Rep. 
613;  Douglass  v.  Pheniz  Ins.  Co.  138  N.  Y. 
220,  20  L.RJk.  118,  34  Am.  St.  Rep.  448, 
33  N.  E.  938;  Mlutual  Reserve  Fund  Life 
Asso.  V.  Phelps,  supra;  Gibson  v.  Manufac- 
turers' F.  &  M.  Ins.  Co.  144  Mass.  81,  10  N. 
E.  729;  Aldrich  v.  E.  W.  Blatchford  & 
Co.  176  Mass.  369,  66  N.  E.  700;  People 
V.  Fire  Asso.  of  Philadelphia,  92  N.  Y. 
311,  44  Am.  Rep.  380;  Vose  v.  Cockcroft, 
44  N.  Y.  416;  Sherman  v.  McKeon,  38  N. 
Y.  266;  Phyfe  v.  Eimer,  46  N.  Y.  102. 

It  is  not  material  that  the  suits  were 


this  note  the  statute  in  question  provided 
that  the  power  of  appointment  of  an  agent 
for  the  service  of  process  against  a  foreign 
corporation   should  be  irrevocable  as  long 
as  the  corporation  had  any  outstanding  lia- 
bility in  the  state.    In  the  cases  to  follow, 
however,   the  statutes  before  the  court  ap- 
parently contained  no  such  provision,  no  ref- 
erence, except  in  one  or  two  instances,  being 
made  thereto  in  the  opinons.     Whether  or 
not,  under  such  statutes,  the  appointment 
of  an  agent  for  service  of  process  is  irre- 
vocable as  against  a  claim  arising  against 
the  corporation  while  it  was  doing  business 
within  the  state,  presents  a  question  upon 
which,  as  will  be  seen,  the  courts  are  not 
in  accord.    ^ 

In    Lathrop-Shea   &   H.    Co.   v.   Interior 
Constr.   &   Improv.   Co.    150   Fed.   666,   re- 
versed on  other  grounds  in  216  U.  S.  246, 
54  L.  ed.  177,  30  Sup.  Ct.  Rep.  76,  it  was 
held  that  where  a  corporation  withdrew  its 
business  from  the  state,  and  held  no  prop- 
erty therein,  and  revoked  its  appointment 
of  the  person  upon  whom  process  might  be 
served,  service  upon  the  state  officer  desig- 
nated by  statute  as  the  proper  person  to  be 
served  with  process  upon  the  failure  of  a 
foreign  corporation  to  designate  an  agent 
for  that  purpose  was  not  service  upon  the 
corporation,    in   the   absence   of   a   further 
provision  of  the  statute  that  such  service 
should  be  good  during  the  existence  of  any 
outstanding  liability  within  the  state. 

And  in  Mil  Ian  v.  Mutual  Reserve  Fund 
Life  Asso.  103  Fed.  764,  it  was  held,  un- 
der a  statute  which  also  omitted  to  place 
any  limit  to  the  revocability  by  a  foreign 
corporation  of  its  appointment  of  an  agent 
upon  whom  process  was  to  be  served,  that 
wn»i  the  coloration  ceased  to  do  business 
in  the  state  and  revoked  the  authority  of 
its  agent  appointed  under  the  statute,  it 
was  no  longer  amendable  to  the  jurisdic- 
tion of  the  courts  of  that  state. 

To  the  same  eflfect  is  Swann  v.  Mutual 
Reserve  Fund  Life  Asso.  100  Fed.  922,  in 
which  it  appeared  that  before  the  beginning 
of  the  action  the  defendant's  license  to  do 
business  within  the  state  had  been  can- 
celed by  the  state  insurance  commissioner, 
30LR.A.(N.S.) 


who  was  also  the  person  designated  by  the 
defendant  as  its  agent  upon  whom  service 
of  process  misht  be  made.  The  court,  in 
refusing  to  uphold  service  upon  such  officer, 
declared  that  had  the  defendant  actuallv 
rescinded  the  resolution  creating  such 
agency  before  the  service,  "there  comd  have 
been  no  difficulty*'  as  to  the  question  of 
the  invalidity  of  the  service. 

In  all  three  cases  last  cited  the  cause  of 
action  arose  within  the  state,  and  the  re- 
sult of  the  decisions  reached  therein  would 
seem  io  be  that  in  the  absence  of  statutory 
provisions  to  that  effect  a  citizen  who  had  a 
claim  against  a  foreign  corporation  arising 
out  of  a  transaction  with  it  in  his  state  will 
be  entirely  powerless  to  collect  the  same 
in  the  courts  of  his  own  state,  and  will  be 
left  to  a  choice  of  pursuing  the  corpora-, 
tion  to  the  state  of  its  origin,  or  losing  his 
claim.  To  avoid  such  result  seems  to  nave 
been  the  controlling  influence  with  the 
courts  in  the  following  cases  in  denying  ^ 
the  revocability  of  a  foreign  corporation's 
appointment  of  an  agent  for  the  service  of 
process,  in  suits  upon  claims  which  arose 
m  the  state  while  the  corporation  was  there 
doing  business. 

In  Mutual  Reserve  Fund  Life  Asso.  v. 
Phelps,  190  U.  S.  147,  47  L.  ed.  987,  23 
Sup.  Ct.  Rep.  707,  the  facts  and  conclusion 
of  which  are  sufficiently  set  forth  in  Hun- 
ter v.  Mutual  Reserve  L.  Ins.  Co.,  the 
court  said  that  it  was  to  prevent  foreign 
corporations  from  putting  themselves  be- 
yond the  reach  of  the  courts  of  the  state 
in  which  they  were  doing  business  that 
statutes  were  passed  requiring  such  cor- 
porations to  consent  to  service  of  process 
being  made  upon  a  permanent  officer  of 
the  state,  and  declared  that  it  would  be 
obviously  thwarting  the  purpose  of  such 
legislation  if,  after  making  a  multitude  of 
contracts  with  the  citizens  of  the  state,  a 
foreign  corporation  should  be*  enabled,  by 
simply  withdrawing  its  authority  given  to 
such  officer,  to  compel  all  parties  who  had 
done  business  with  it  to  seek  the  courts  of 
its  own  state  for  the  enforqement  of  their 
claims. 

And  in  Davis  v.  Kansas  &  T.  Coal  Co. 
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I>a0ed  on  contracts  made  by  defendant  with 
residents  of  states  other  than  North  Caro- 
lina and  assigned  to  a  resident  of  North 
Carolina. 

McBride  v.  Farmers'  Bank,  26  N.  Y.  450; 
Jefferson  County  Nat.  Bank  v.  Town  ley,  159 
N.  Y.  490,  54  N.  E.  74. 

Defendant  will  be  presumed  to  have  as- 
sented to  be  sued  within  the  state  by  serv- 
ice on  the  insurance  commissioner,  and  is 
estopped  from  showing  either  that  it  has 
not  filed  the  requisite  authority  or  that  it 
has  revoked  it. 

Baltimore  &  0.  R.  Co.  v.  Harris,  12  Wall. 
65,  20  L.  ed.  354. 

Ehrman  v.  Teutonia  Ins.  Co.  1  McCrary 
123,  1  Fed.  471;  Berry  v.  Knights  Templars' 
k  M.  Life  Indemnity  Co.  46  Fed.  439; 
Diamond  Plate  Glass  Co.  v.  Minneapolis 
Mut.  F.  Ins.  Co.  55  Fed.  27;   Old  Wayne 


Mut.  Life  Asso.  y.  Flynn  (Ind.  App.)  66  N. 
E.  57;  Stewart  v.  Harmon,  98  Fed.  390; 
Chicago  &  N.  W.  R.  Co.  v.  Whitton,  13  Wall. 
270,  20  L.  ed.  571;  Hayden  v.  Androscoggin 
Mills,  1  Fed.  93;  Wilson  Packing  Co.  v. 
Hunter,  8  Biss.  429,  Fed.  Cas.  No.  17,852. 

The  state  had  the  power  to  make  the 
statute  and  power  of  attorney  broad 
enough  to  authorize  the  insurance  commiB- 
sioner  of  that  state  to  receive  process  in  all 
actions  of  every  nature  of  which  its  courts 
had  jurisdiction. 

Aldrich  v.  E.  W.  Blatchford  &  C6.  175 
Mass.  371,66  N.  E.  700 ;  Youmans  y.  Minne- 
sota Title  Ins.  &  T.  Co.  67  Fed.  282;  John- 
ston y.  Trade  Ins.  Co.  132  Mass.  432;  Wil- 
son y.  Martin-Wilson  Automatic  Fire 
Alarm  Co.  149  Mass.  24,  20  N.  E.  318; 
Mooney  v.  Buford  &  G.  Mfg.  Co.  18  C.  C.  A. 
421,  34  U.  S.  App.  581,  72  Fed.  32;   Dar- 


129  Fed.  149,  the  court  declared  that  u 
foreign  corporation  doin^  business  in  the 
state  could  not  escape  suit  in  the  state  for 
contracts  entered  into  by  it  or  for  torts  com- 
mitted by  it,  by  simply  ceasing  to  do  busi- 
ness in  the  state,  recalling  its  agents,  and 
revoking  the  authority  of  the  person  desig- 
nated by  it  under  the  law  to  receive  proccHs, 
and  accordingly  upheld  service  upon  the 
state  officer  designated  by  the  f  statute  as 
the  person  upon  whom  service  might  be 
made  if  the  corporation  ceased  to  main- 
tain within  the  state  an  agent  to  receive 
process. 

And  in  Groel  v.  United  Electric  Co.  69 
N.  J.  Eq.  397,  60  Atl.  822,  the  court  in 
upholding  service  upon  an  agent  of  a  for- 
eign corporation  who  had  been  designated 
such  in  accordance  with  a  statute  which 
also  provided  that  the  agency  so  designated 
should  continue  in  force  until  revoked  and 
some  other  person  substituted,  though  the 
corporation  nad  attempted  to  revoke  such 
agent's  authority,  used  the  following  lan- 
guage: "It  is  not  necessary  to  enlarge 
upon  the  fatuity  of  legislation  which  would 
permit  a  foreign  corporation  to  come  with- 
in the  state  and  transact  business  upon 
condition  that  it  name  an  agency  upon 
whom  process  should  be  served,  and  leave 
it  within  the  power  of  the  corporation  to 
prevent  service  by  discharging  the  agent 
and  revokinjr  his  authority  whenever  it 
pleased,  leaving  suitors  within  the  state 
powerless  to  bring  the  corporation  into 
court." 

And  in  Michael  v.  Mutual  Ins.  Co.  10 
La.  Ann.  737,  it  was  held  that  a  foreign 
insurance  company  doing  business  through 
an  agent  and  taking  risks  in  the  state 
could  not  be  permitted  to  frustrate  a  claim 
in  the  state  court  upon  a  contract  made 
with  it,  by  revokinij  the  power  of  its  agent 
on  the  eve  of  the  institution  of  a  suit  for 
loss  of  which  it  had  been  notified,  and  that 
a  service  upon  such  agent  at  the  suit  of 
the  policy  hplder  was  sufficient  to  give 
jurisdiction. 
30  L.R.A.(N.8.) 


And  in  Pervangher  v.  Union  Casualty  & 
Surety  Co.  81  Miss.  32,  32  So.  909,  it  was 
held,  under  a  statute  requiring  a  foreign 
corporation  to  have  an  agent  within  the 
state  upon  whom  service  of  process  might 
be  had,  and  in  default  thereof  the  person 
soliciting  insurance  for  such  company 
should  be  held  to  be  the  agent  for  that  pur- 
pose, that  a  foreign  corporation  could  not, 
by  discharging  all  its  agents,  relieve  itself 
from  amenability  to  process,  and  accord- 
ingly service  upon  an  agent  through  whom 
it  issued  the  policy  in  suit  was  held  to  be 
good. 

So,  in  Capen  v.  Pacific  Mut.  Ins.  Co.  25 
N.  J.  L.  67,  64  Am.  Dec.  412,  service  upon 
one  who  had  been  duly  appointed  attorney 
and  agent  of  a  foreign  corporation  in  ac- 
cordance with  a  statute  regulating  such 
corporations  was  held  to  be  good,  though 
the  agent  so  designated  had  resigned  and 
his  resignation  had  been  accepted  by  the 
corporation  before  such  service,  where  the 
plaintiff  had  no  notice  or  knowledge  of  such 
resignation. 

In  Gibson  y.  Manufacturers'  F.  k  M.  Ins. 
Co.  144  Mass.  81,  10  N.  E.  729,  recovery 
was  allowed  upon  a  judgment  obtained  in 
New  Mexico  following  service  upon  an 
agent  who  had  been  designated  by  the  de- 
fendant as  such  in  accordance  with  statu- 
tory provisions.  The  statute  is  not  set 
out,  but  the  court  in  referring  to  it  used 
the  following  lan^iage:  "Taking  into  con- 
sideration its  evident  purpose,  and  its  utter 
futility  if  a  company,  appointing  an  agent 
to  receive  service,  could,  by  an  act  known 
only  to  the  agent  and  itself,  withdraw 
his  powers,  it  must  be  held  that  this  ap- 
pointment was  irrevocable,  unless  this  rev- 
ocation might  be  made  by  the  appoint- 
ment, duly  notified  upon  the  public  records, 
of  a  new  agent,  who  should  be  competent 
to  receive  service  of  process  in  regard  to 
any  controversies  arising  upon  contracts 
previously  entered  into."  J.  A.  GL 
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lington  V.  Rogers,  36  Phila.  Leg.  Int.  115; 
Palmer  y.  Phoenix  Mut.  L.  Ins.  Co.  84  N. 
Y.  63. 

Hiscock,  J.,  aelivered  tne  opinion  of 
the  court: 

The  defendant  is  a  life  insurance  com- 
pany, organized  under  the  laws  of  this 
state.  The  judgment  appealed  from  award- 
ed recovery  upon  and  for  the  amount  of 
five  personal  judgments  recovered  against 
it  in  the  state  of  North  Carolina.  The 
validity  of  said  latter  judgments  as  a  suf- 
ficient basis  for  the  present  recovery  is  de- 
pendent upon  a  purported  service  of  pro- 
cess upon  the  insurance  commissioner  of 
North  Carolina  as  a  representative  for  that 
purpose  of  the  defendant,  the  latter  in  no 
other  manner  having  been  served  upon  or 
having  appeared  in  said  actions.  These 
original  judgments  allowed  recovery  on  ac- 
count of  live  contracts  of  insurance  issued 
by  defendant,  in  one  case  to  a  resident  of 
North  Carolina  while  it  was  doing  business 
there,  and  in  the  remaining  cases  to  resi- 
dents, respectively,  of  New  York  and  New 
Jersey,  who,  long  after  defendant  had  at- 
tempted to  withdraw  from  business  in 
North  Carolina,  as  hereinafter  stated,  as- 
signed their  claims  to  residents  of  said 
state.  I(  is  conceded  by  appellant  that  the 
judgment  appealed  from  should  be  aiHrmed 
so  far  as  it  allows  recovery  upon  the  judg- 
ment under  the  North  Carolina  policy.  But 
it  is  claimed  that  as  to  the  other  purport- 
ed judgments  the  courts  of  the  latter  state 
did  not  acquire  jurisdiction  by  the  attempt- 
ed service  of  process,  and  that  as  to  them 
the  judgment  before  us  should  be  reversed. 
We  think  that  the  appellant's  contention  is 
well  founded. 

Some  of  the  facts  now  presented  to  us 
and  of  the  principles  applicable  thereto 
were  fully  considered  by  this  court  in 
Woodward  v.  Mutual  Reserve  L.  Ins.  Co. 
178  N.  Y.  485,  102  Am.  St.  Rep.  619,  71  N. 
Pfc  10.  and  it  will  only  be  necessary  now 
to  so  far  state  the  facts  presented  a9  may 
b«  necessary  to  make  plain  the  reason  for 
distinguishing  this  case  from  that.  For 
several  years  before  March  6,  1899,  the  de- 
fendant had  been  engaged  in  transacting  its 
life  insurance  business  in  North  Carolina 
under  provision  for  service  of  process  up- 
on a  local  representative  for  that  purpose. 
Upon  the  date  mentioned  the  legislature  of 
that  state  adopted  a  statute  known  as  the 
Willard  law,  which  created  an  insurance 
department  and  provided  that  no  foreign 
insurance  company  should  be  admitted  and 
authorized  to  do  business  until  it  had  com- 
plied with  certain  conditions.  Among 
these  was  one  to  the  cirect  that  it  should 
"by  duly  executed  instrument  .  .  .  con- 
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stitute  and  appoint  the  insurance  oommis^ 
sioner,  or  his  successor,  its  true  and 
lawful  attorney  upon  whom  all  lawful  pro- 
cesses in  any  action  or  legal  proceedings 
against  it  [might]  may  be  served,  and 
therein  [should]  shall  agree  that  any  law- 
ful process  against  it  which  may  be  served 
upon  its  said  attorney  [should]  shall  be  of 
the  same  force  and  validity  as  if  served 
on  the  company,  and  the  authority  there- 
of [should]  shall  continue  in  force  irrevo- 
cable so  long  as  any  liability  of  the  com- 
pany remains  outstanding  in  this  common- 
wealth." llie  defendant  duly  executed  and 
filed  an  instrument  in  accordance  with  the 
provisions  of  said  act,  and  continued  for  a 
time  to  transact  business. 

Upon  February  10,  1899,  the  same  legis- 
lature had  adopted  a  statute  known  as  the 
Craig  act,  which,  in  substance,  provided 
that  any  foreign  insurance  company  desir- 
ing to  transact  business  in  the  state  of 
North  Carolina  after  June  1st  then  ensu- 
ing, must  become  a  domestic  corporation  of 
said  state,  and  attaching  penalties  to  any 
attempt  to  transact-  business  in  violation 
of  said  provisions. 

May  17,  1899,  defendant's  board  of  di- 
rectors adopted  a  formal  resolution  refer- 
ring to  the  Craig  act  and  stating  its  deter- 
mination not  to  comply  therewith,  but  in- 
stead to  withdraw  from  the  transaction  of 
business  in  said  state,  and  declaring  that 
the  appointment  of  the  insurance  commis- 
sioner as  an  attorney  upon  whom  process 
might  be  served  be  "canceled,  revoked,  and 
annulled."  Upon  May  20th  duly  certified 
copies  of  this  resolution  were  filed  with 
and  in  the  office  of  the  insurance  commis- 
sioner. Upon  May  18,  1899,  the  defend- 
ant did  withdraw  all  of  its  agents  from 
the  state  of  North  Carolina,  and  since  that 
date  has  had  no  agent  therein,  premiums 
upon  policies  theretofore  issued  by  it  to 
residents  of  said  state  being  remitted  to 
it  by  mail  at  its  home  office  in  New  York 
city,  where  the  policies  and  premiums  were 
payable,  and  losses  upon  policies  issued 
by  it  being  paid  by  checks  from  said  of- 
fice. Outside  of  this,  the  defendant  d]es 
not  appear  to  have  transacted  any  business 
whatever  in  the  state  since  its  withdrawal, 
save  in  four  specific  instances,  two  of  them 
occurring  a  considerable  period  before  and 
two  a  considerable  period  after  the  purport 
ed  institution  against  it  in  the  foreign  state 
of  the  suits  in  question.  Without  going 
into  the  details  of  these  transactions,  it 
may  be  briefly  stated  that  three  of  them  in- 
volved the  settlement  of  losses  under  or  re- 
adjustment of  policies  issued  to  residents 
of  North  Carolina  while  the  defendant  was 
regularly  transacting  business  there,  and  in 
the  fourth  case  a  special  adjuster  appoint- 
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ed  to  settle  a  claim  with  a  supposed  resi- 
dent of  Washington  followed  him  for 
such  purpose  into  the  state  of  North  Caro- 
lina, whither  he  had  removed.  More  than 
two  years  after  its  above-mentioned  with- 
drawal from,  and  revocation  of  power  of  at- 
torney in,  North  Carolina,  residents  of  New 
York  and  New  Jersey  made  assignment  of 
alleged  claims  under  policies  there  issued  to 
them  to  residents  of  North  Carolina,  and 
upon  them  four  of  the  original  judgments 
in  question  were  secured  through  a  pur- 
ported service  of  process  under  the  power 
of  attorney  as  already  stated. 

Defendant  conceding  its  liability  upon 
the  judgment  upon  the  North  Carolina  poli- 
cy, we  need  spend  no  considerable  time  in 
reviewing  and  restating  the  decision  of  this 
court  in  the  Woodward  Case,  whereby  it 
was,  in  effect,  held  that  a  stipulation  made 
by  a  foreign  insurance  company  as  a  condi- 
tion of  doing  business  in  North  Carolina, 
that  process  might  be  served  in  its  behalf 
upon  some  official  as  long  as  there  might 
be  any  outstanding  liability  upon  its  part 
under  any  contract  of  insurance,  is  an 
agreement  for  the  benefit  of  and  enforceable 
by  a  holder  of  a  policy  issued  to  him  in 
that  state  which  could  not  be  subsequently 
canceled  or  evaded  by  the  insurance  com- 
pany so  long  as  the  liability  in  behalf  of 
such  policy  holder  continued.  The  only 
question  which  we  need  discuss  is  whether 
the  principles  of  that  case,  or  any  others 
invoked  by  the  present  plaintiff,  prevented 
defendant  from  so  canceling  'and  revoking 
its  power  of  attorney  to  the  superintendent 
of  insurance  under  the  circumstances  dis- 
closed as  to  bar  service  upon  him  as  its 
representative  in  suits  upon  claims  con- 
tracted with  persons  residing  outside  of 
the  state  of  North  Carolina,  ancL  in  no  way 
belonging  or  transferred  to  a  resident  of 
said  state  until  after  the  attempted  revo- 
cation. The  learned  counsel  for  the  plain- 
tiff largely  baaes  his  contention  that  de- 
fendant did  not  escape  service  and  juris- 
diction in  North  Carolina  upon  two  prop- 
ositions. He  urges,  in  the  tirst  place,  that 
it  did  not,  as  it  claimed  to,  discontinue 
transacting  business  there,  and  that  for 
that  reason  its  attempted  revocation  and 
withdrawal  from  the  state  was  ineffective. 
And,  secondly,  he  insists  that  the  strict  let- 
ter of  its  power  of  attorney  to  the  insur- 
ance commissioner  for  service  of  process 
provides  that  such  authority  "shall  con- 
tinue in  force  irrevocable  so  long  as  any 
liability  of  the  company  remains  outstand- 
ing in  said  (this)  commonwealth,"  and 
that  at  the  time  purported  service  was 
made  there  were  existing  liabilities  out- 
standing. 

It  may  be  assumed  at  once  that  if  de- 
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fendant  upon  a  fair  construction  of  lan- 
guage and  of  its  acts  did  continue  general- 
ly to  transact  and  carry  on  the  business 
of  insurance  in  North  Carolina  after  its 
purported  revocation  of  its  power  of  attor- 
ney and  withdrawal  from  such  Btate»  the 
latter  should  be  held  ineffectual  to  prevent 
a  continuance  of  the  authority  of  the  insur- 
ance official  to  receive  service  of  a  sum- 
mons. The  authorization  by  the  company 
of  service  upon  said  official  was  a  condition 
of  its  transacting  business  in  said  state, 
and  so  long  as  such  transaction  of  business 
continued  the  company  should  not  be  al- 
lowed to  escape  the  consequences  of  its 
agreement  by  any  deceptive  or  apparent 
withdrawal.  We  do  not,  however,  think 
that  sueh  was  the  true  character  of  ita 
acts.  The  Craig  act,  to  which  reference 
has  already  been  made,  by  its  provisicms 
excluded  defendant  from  the  transaction  of 
business  unless  it  was  willing  to  become  a 
domestic  corporation.  It  is  urged  that  the 
Willard  act,  to  which  we  have  also  re- 
ferred, was  passed  subsequently  and  was  so 
inconsistent  with  the  former  act  as  to  re- 
peal its  prohibitory  and  penalizing  provi- 
sions. We  scarcely  agree  with  this  argu- 
ment. We  think  that  there  was  room  for 
the  provisions  of  both  statutes.  The  courts 
of  the  state  where  they  were  passed  in 
effect  have  so  held,  which  certainly  should 
be  a  matter  of  considerable  weight  with 
us  in  this  discussion.  Debnam  v.  Southern 
Bell  Teleph.  &  Teleg.  Co.  126  N.  O.  831, 
65  L.R.A.  015,  36  S.  £.  269;  Layden  v.  En- 
dowment Bank,  K.  P.  128  N.  C.  546,  39  S. 
E.  47.  But  whether  this  is  so  or  not,  the 
defendant  apparently  in  good  faith  did  re- 
gard the  provisions  of  the  Craig  act  ma 
driving  it  from  the  state,  in  the  absence  of 
its  willingness  to  be  incorporated  as  a  do- 
mestic corporation,  and  its  acts  then  and 
tliereafter  performed  indicate  an  intention 
actually  and  in  good  faith  to  cease  doing 
business  there,  and  to  our  minds  the  facta 
agreed  upon  do  not  show  any  subsequent 
modification  of  this  intention.  It  had  al- 
ready issued  policies  and  contracted  liabili- 
ties in  the  state  which  could  not  be  ig- 
nored. It  dealt  with  these  liabilities  so  far 
as  it  could  from  its  office  in  New  Xork, 
and  the  specific  acts  which  are  detailed  in 
the  submission  arose  in  connection  with 
the  settlement  and  treatment  of  old  liabili- 
ties and  old  business.  We  do  not  think 
that  there  was  any  such  continuation  of  an 
ordinary,  substantial,  and  active  insurance 
business  as  would  be  necessary  to  keep 
alive  the  power  of  attorney  within  plain- 
tiff's contention  upon  this  point.  Knights 
Templars'  &.  M.  Life  Indemnity  Co.  v.  Jar- 
man,  187  U.  S.  197,  204,  47  L.  ed.  139, 
145,  23  Sup.  Ct  Rep.  108;  Frawley  ▼.  Penn- 
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syhwiia  Casualty  Go.  124  Fed.  259;  Doe  t 
Springfield  Boiler  &  Mfg.  Co.  44  C.  C.  A. 
128,  104  Fed.  684. 

We  therefore  pass  to  the  consideration 
of  plaintiff's  second  contention,  based  up- 
on the  wording  of  the  power  of  attorney. 
In  so  doing,  and  in  construing  this  instru- 
ment, and  determining  whether  defendant 
might  revoke  it  and  escape  from  its  conse- 
quences as  to  the  majority  of  the  judg- 
ments involved  in  this  action,  we  should 
keep  in  mind  the  policy  which  led  to  the 
adoption  of  the  statute  under  which  it  was 
executed.  This  policy,  briefly  stated,  in- 
volved and  voiced  the  determination  upon 
the  part  of  the  state  that  it  would  not  al- 
low a  foreign  insurance  company  to  exer- 
cise the  privilege  of  doing  business  within 
its  limits  without  securing  to  its  citizens, 
who  might  there  be  dealt  with,  and  ar- 
rangement by  which  they  might  institute 
actions  and  enforce  their  contracts  and 
policies  at  home,  and  without  being  driven 
into  some  foreign  state  where  the  com- 
pany mig^t  have  its  origin  and  principal 
place  of  business.  Statutes  requiring  the 
execution  of  some  such  agreement  by  for- 
eign corporations  as  is  invoked  against  the 
defendant  here  have  always  been  regarded 
as  primarily  designed  for  the  protection 
of  the  citizens  of  the  state  enacting  the  leg- 
islation, and  who  might  acquire  rights  un- 
der contracts  executed  with  them  or  for 
their  benefit  while  they  were  such  citizens. 
Such  was  the  underlying  principle  and  view 
which  led  to  the  decisions  in  the  Wood- 
ward Case,  in  Lafayette  Ins.  Co.  v.  French, 
18  How.  404,  15  L.  ed.  451;  in  Connecticut 
Mut.  L.  Ins.  Co.  V.  Spratley,  172  U.  S.  602, 
43  L.  ed.  569,  19  Sup.  Ct.  Rep.  308;  and 
in  St.  Clair  v.  Cox,  106  U.  S.  350,  27  L.  ed. 
222,  1  Sup.  Ct.  Rep.  354.  It  would  be  quite 
beyond  the  spirit  of  those  decisions  to  hold, 
and  we  cannot  believe  that  it  was  the  fur- 
ther policy  of  such  legislation  to  create  and 
perpetuate,  a  local  forum  to  which  under 
guise  of  an  assignment  to  some  resident, 
nonresidents  of  far  distant  states  might 
flock  for  the  purposes  of  instituting  litiga- 
tion upon  contracts  issued  to  them  at  their 
homes,  against  a  corporation  there  readily 
subject  to  service  and  which  long  before 
had  attempted  in  good  faith  to  withdraw 
from  the  jurisdiction  thus  hunted  out. 

Holding  this  view,  we  are  not  willing  to 
decide  that  defendant's  power  of  attorney 
was  irrevocable  as  against  the  four  foreign 
claims  upon  which  recovery  was  had  in 
North  Carolina.  It  is  true  that,  as  the 
statute  required,  said  power  of  attorney 
upon  its  face  was  irrevocable  so  long  as 
any  liability  of  the  company  should  remain 
outstanding  in  said  state.  But  it  is  well 
settled  that  a  power  of  attorney,  although 
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by  its  literal  terms  irrevocable,  may  be 
revoked,  unless  some  interest  or  right 
founded  or  created  upon  the  faith  thereof 
requires  its  perpetuation  and  continuance. 
Hunt  V.  Rousmanier,  8  Wheat.  174,  5  L.  ed. 
589;  Knapp  v.  Alvord,  10  Paige,  205,  40 
Am.  Dec.  241;  Story,  Agency,  3d  ed.  § 
476.  The  citizens  of  North  Carolina  who 
had  taken  contracts  from  the  defendant 
while  it  wks  there  doing  business,  in  re- 
liance upon  this  power  of  attorney,  which 
had  been  executed  for  their  protection  un- 
der the  requirements  of  the  statute,  were 
entitled  to  have  it  remain  unrevoked  as 
provided  by  its  terms.  As  we  have  already 
seen,  they  are  to  be  regarded  as  having 
made  their  contracts  upon  the  faith  of  it, 
and  as  against  them  defendant  could  not 
escape  from  its  consequences.  But  the 
plaintiffs  in  the  North  Carolina  actions, 
who  secured  their  claims  from  nonresident 
assignors,  occupied  no  such  position.  These 
claims  under  contracts  executed  in  other 
states  cannot  by  any  possibility  be  regard- 
ed as  having  been  contracted  or  acquired 
in  reliance  upon  this  provision  for  service 
within  the  state  of  North  Carolina.  The 
assignees,  who  saw  fit  to  embark  upon  the 
acquisition  of  foreign  claims,  did  not  do  so 
in  innocent  reliance  upon  the  right  to  bring 
such  suits  in  their  own  state,  for  long  be- 
fore they  began  the  accumulation  of  claims 
against  the  defendant  it  had  formally,  and, 
as  we  believe,  in  good  faith,  withdrawn  from 
the  state  where  they  lived,  and  given  formal 
notice  of  its  revocation  of  the  power  of  at- 
torney. They  did  not  acquire  any  such 
right  to  enforce  jurisdiction  in  the  courts 
of  their  own'  state  against  the  defendant 
as  makes  it  in  any  way  inequitable  or  un- 
just that  the  power  of  attorney  should  be 
revoked.  They  are  not  of  the  class  for 
whose  protection  it  was  originally  execut- 
ed. They  have  not  acquired  any  rights  up- 
on the  faith  of  it.  The  contracts  which 
they  seek  to  enforce  were  not  secured  by 
defendant  from  those  who  expected  protec- 
tion under  it.  We  not  only  think  that  it  is 
legal  and  equitable  that  defendant's  revo- 
cation should  be  effective  as  against  these 
parties,  but  that  it  would,  be  extremely  in- 
equitable to  hold  the  reverse. 

The  learned  counsel  for  the  plaintiff  has 
called  to  our  attention  many  cases  which  he 
clc^ims  are  opposed  to  the  views  expressed. 
While  some  of  them  may  contain  isolated 
expressions  which  seem  to  sustain  his  view, 
we  think  that  all  of  them  which  ought  to 
be  at  all  controlling  upon  this  court  may 
be  clearly  distinguished  from  the  case  at 
bar,  and  we  shall  only  refer  briefly  to  a  few 
of  them. 

In  Connecticut  Mut.  L.  Ins.  Co.  v.  Sprat- 
ley,  supra,  it  appeared  that  plaintiff  in  er- 
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ror  had  been  engaged  for  many  years  in 
transacting  a  general  insurance  business  in 
Tennessee  under  a  statute  which,  amongst 
other  things,  provided  that  any  oorpora- 
tion  that  had  any  transaction  with  persons 
or  oonceming  any  property  situated  in  the 
state  through  any  agency  whatever  acting 
for  it  within  the  state  should  be  held 
to  be  doing  business  within  the  meaning  of 
the  act,  and  also  that  process  might  be 
served  upon  any  agent  of  the  corporation 
found  within  the  county  where  the  suit 
was  brought,  no  matter  what  character 
of  agent  such  person  might  be.  Thereafter, 
having  issued  many  policies,  the  corpora- 
tion assumed  to  withdraw  from  the  state 
by  recalling  its  agents  and  refusing  to  take 
new  risks  or  issue  new  policies  within  the 
state.  At  this  time  many  policies  were 
outstanding  upon  which  it  continued  to 
collect  premiums  through  an  agent  residing 
in  another  state.  Action  was  brought 
in  the  courts  of  Tennessee  upon  policies  is- 
sued for  the  benefit  of  residents  of  that 
state  while  the  company  was  regularly  en- 
gaged in  doing  business  there  and  before 
its  attempt  to  withdraw,  and  service  in 
aid  action  was  made  upon  a  conceded  repre- 
sentative of  the  company  who  had  come  in- 
to the  state  for  the  purpose  of  adjusting 
and  settling  losses  under  said  policies.  It 
was  held  that  under  the  circumstances  of 
that  case  the  company  was  doing  business 
within  the  state,  and  that  service  was  prop- 
erly made  upon  it  in  the  manner  indicated. 
It  will  be  at  once  observed  that,  independ- 
ent of  the  statutory  provision  defining  what 
ahould  be  held  to  constitute  doing  business 
within  the  meaning  of  the  act  under  which 
plaintiff  in  error  operated  in  the  state  of 
Tennessee,  this  decision  was  entirely  in  line 
with  the  principle  adjudicated  by  this  court 
in  the  Woodward  Case.  The  rights  involved 
were  those  of  a  policy  holder  resident  in 
the  state  who  had  there  contracted  with 
the  company  while  it  was  transacting  busi- 
ness in  that  state  under  a  statute  which 
coupled  with  permission  certain  conditions 
for  the  service  of  process,  and  the  principle 
upheld  was  that  the  company  could  not  de- 
feat the  rights  of  the  policy  holder  and  by 
an  attempted  withdrawal  from  the  state 
force  him  into  some  foreign  jurisdiction. 

Mutual  Reserve  Fund  Life  Asso.  v. 
Phelps,  100  U.  S.  147,  47  L.  ed.  987,  23  S.up. 
Ct.  Rep.  707,  was  based  upon  the  same 
principle  of  upholding  in  favor  of  a  citizen 
of  Kentucky  who  had  received  from  the 
plaintiff  in  error  a  policy  of  insurance 
while  it  was  regularly  transacting  busi- 
ness in  that  state,  the  right  to  institute 
action  by  service  of  process  upon  the  insur- 
ance commissioner  in  accordance  with 
th«  provUioQs  of  A  statute  which  permitted 
30  L.R.A.(N.^  : 


the  company  to  transact  business  in  that 
state  under  conditions  allowing  such  aery- 
ice  of  process,  notwithstanding  the  com- 
pany after  issuing  the  policy  had  attempt- 
ed to  withdraw  from  the  state  and  cancel 
the  right  of  service  upon  the  commissioner. 

In  Birch  v.  Mutual  Reserve  L.  Ins.  Co. 
91  App.  Div.  384,  86  N.  Y.  Supp.  872,  af- 
firmed without  opinion  in  181  N.  Y.  583, 
74  N.  £.  1115,  judgment  was  recovered  in 
the  state  of  North  Carolina  upon  various 
contracts  of  life  insurance  executed  in  that 
state  while  the  defendant  was  regularly  en- 
gaged in  transacting  its  life  insurance  busi- 
ness there.  Action  was  commenced  by  serv- 
ice of  process  upon  the  insurance  commis- 
sioner, and  it  was  held  that  such  service 
was  good,  although  the  defendant  had  at- 
tempted to  withdraw  from  the  state  and 
revoke  its  power  of  attorney  before  service 
was  made.  We  see  nothing  in  any  of  these 
cases  which  impairs  the  force  of  the  con- 
clusions reached  by  us. 

The  judgment  appealed  from  should  be 
modified  by  reducing  the  same  by  the 
amount  of  $8,792.42,  with  interest  thereon 
from  May  5,  1902,  and,  as  so  modified, 
should  be  affirmed,  without  costs  to  either 
party. 

Cnllen,  Ch.  J.,  and  O'Brien,  Halght, 
Vann,  and  Werner,  JJ.,  concur.  Wlllard 
Bartlett,  J.,  not  sitting. 

Afi^rmed  by  the  United  States  Supremo 
Court,  December  12,  1910,  218  U.  S.  573,  64 
L.  ed.  1155,  31  Sup.  Ct.  Rep.  127. 


UNITED  STATES  SUPREME  COURT. 

WILSON  R.  HUNTER,  Plff.  in  Err., 

V. 

MUTUAL  RESERVE   LIFE  INSURANCE 
COMPANY  et  al. 

(218  U.  S.  673,  64  L.  ed.  1155,  31  Sup.  Ct 

Rep.  127.) 

Process  ^  service  on  foreign  insurance 
company  ^  what  Is  doing:  business. 

1.  The  receipt  by  a  foreign  insuraneo 
company  at  itis  home  office  of  premiums 
upon  policies  theretofore  issued,  together 
with  four  isolated  acts  extending  over  a 
period  of  three  years,  consisting  in  rewrit- 
ing an  existing  policy,  sending  a  check  in 
payment  of  a  policy,  to  be  delivered  upon 
receipt  of  certain  unpaid  assessments,  and 
two  adjustments  within  the  state  of  claims 

Note.  ^  As  to  revocation  by  foreign  cor- 
poration of  appointment  of  attorney  or 
agent  to  receive  service  of  process,  see  the 
note  appended  to  the  opinion  of  the  New 
York  court  of  appeals  in  this  case,  ante, 
677,  affirmed  by  the  above  decision. 
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which  have  accrued,  do  not  constitute  doing 
business  within  the  state  after  the  com- 
pany's asserted  withdrawal  therefrom  in 
good  faith,  so  as  to  preclude  it  from  re- 
voking its  designation  of  the  state  insur- 
ance commissioner  as  its  agent  to  receive 
service  of  process. 

Same  ^  revoking  designation  of  state 
officer. 

2.  A  foreign  insurance  company,  upon 
withdrawing  from  the  state  in  good  faith, 
to  escape  the  compulsion  of  N.  G.  act  of 
February  10,  1899,  requiring  it  to  become 
a  domestic  corporation  if  it  desires  to  con- 
tinue to  do  business  in  the  state,  may  re- 
voke its  appointment  of  the  state  insur- 
ance commissioner  as  its  agent  to  receive 
service  of  process,  so  far  as  claims  of  citi- 
zens of  other  states  are  concerned,  which 
are  assigned  after  such  withdrawal  to  a 
resident  of  the  state  for  collection,  although 
N.  C.  Laws  1899,  chap.  54,  continues  tbe 
authority  of  the  commissioner  in  force  and 
irrevocable  so  long  as  any  liability  of  the 
company  shall  remain  outstanding  in  the 
state. 

/ 
(December  12,  1910.) 

ERROR  to  the  Supreme  Court  of  the 
State  of  New  York  to  review  a  judg- 
ment remitted  from  the  Court  of  Appeals, 
modifying  a  judgment  of  the  Appellate 
Division  of  the  Supreme  Court,  Second  De- 
partment, enforcing,  upon  the  submission 
of  an  agreed  case,  certain  foreign  judg- 
ments recovered  upon  policies  of  life  in- 
surance.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Paul  Arniitage,  for  plaintiff  in 
error : 

A  state  has  the  arbitrary  power  to  ex- 
clude foreign  insurance  companies  alto- 
gether from  her  territory. 

Hooper  v.  California,  155  U.  S.  648,  655, 
39  L.  ed.  297,  300,  5  Inters.  Com.  Rep.  610, 
16  Sup.  Ct.  Rep.  207. 

The  business  of  insurance  is  not  com- 
merce. The  contract  of  insurance  is  not 
an  instrumentality  of  commerce.  Issuing 
a  policy  of  insurance  is  not  a  transaction 
of  commerce.  Such  contracts  are  not  in- 
terstate transactions,  though  the  parties 
may  be  domiciled  in  different  states.  They 
do  not  constitute  a  part  of  the  commerce 
between  the  states. 

Paul  V.  Virginia,  8  Wall.  168,  19  L.  ed. 
367;  Fire  Asso.  of  Philadelphia  v.  New 
York,  119  U.  S.  110,  30  L.  ed.  342,  7  Sup. 
Ct.  Rep.  108;  Crutcher  v.  Kentucky,  141 
U.  S.  47,  35  L.  ed.  649,  11  Sup.  Ct.  Rep. 
861;  Hooper  v.  California,  155  U.  S.  648, 
664,  39  L.  ed.  297,  300,  5  Inters.  Com.  Rep. 
610,  15  Sup.  Ct.  Rep.  207. 

A  state  can  inhibit  the  negotiation  of 
insurance  policies  within  her  confines,  even 
30  L.R.A.(N.S.) 


through   the  medimn  of  agents  sent  from 
other  states. 

Ibid. 

A  state  has  the  power,  if  she  allow  any 
such  insurance  company  to  enter  her  con- 
fines, to  determine  the  conditions  on  which 
the  entry  shall  be  made,  and  the  right  to 
enforce  any  conditions  so  imposed.  The 
power  to  exclude  embraces  the  power  to 
regulate,  and  the  power  to  enact  and  to  en- 
force such  regulations. 

Hooper  v.  California,  155  U.  S.  648,  39 
L.  ed.  297,  5  Inters.  Com.  Rep.  610,  15 
Sup.  Ct.  Rep.  207. 

When  a  foreign  insurance  corporation 
undertakes  to  transact  business  in  a  state 
other  than  that  in  which  it  is  incorporatedi 
it  submits  itself  to  the  authority  of  the 
courts  of  such  other  state,  and  is  bound, 
so  long  as  that  business  continues,  by  the 
statutory  provisions  respecting  the  method 
of  such  courts  obtaining  jurisdiction  over 
it. 

Pringle  v.  Woolworth,  90  N.  Y.  609; 
People  V.  Commercial  Alliance  L.  Ins.  Co. 
7  App.  Div.  297,  40  N.  Y.  Supp.  269; 
Gibbs  V.  Queen  Ins.  Co.  63  N.  Y.  120,  20 
Am.  Rep.  513;  Douglass  v.  Phenix  Ins.  Co. 
138  N.  Y.  220,  20  L.R.A.  118,  34  Am.  St. 
Rep.  448,  33  N.  E.  938;  Mutual  Reserve 
Fund  Life  Asso.  v.  Phelps,  190  U.  S.  147, 
47  L.  ed.  987,  23  Sup.  Ct.  Rep.  707;  Gib- 
son V.  Manufacturers'  F.  &  M.  Ins.  Co. 
144  Mass.  81,  10  N.  E.  729;  Aldrich  v.  E. 
W.  Blatchford  &  Co.  175  Mass.  369,  56  N. 
E.  700;  People  ▼.  Fire  Asso.  of  Philadelphia, 
92  N.  Y.  311,  44  Am.  Rep.  380;  Vose  v. 
Cockcroft,  44  N.  Y.  415;  Sherman  v.  Mc- 
Keon,  38  N.  Y.  266;  Phyfe  ▼.  Eimer,  45  N. 
Y.  102. 

It  becomes  a  material  inquiry  to  ascer- 
tain whether,  at  the  time  of  service  of 
process  in  January,  1902,  the  Mutual 
Reserve  Insurance  Company  was  engaged 
in  doing  business  within  the  state  of  North 
Carolina.  For,  if  it  was,  it  cannot  be 
seriously  contested  that  the  service  on  the 
insurance  commissioner  was  ineffectual 
against  it. 

Connecticut  Mut.  L.  Ins.  Co.  v.  Spratley, 
172  U.  S.  610,  43  L.  ed.  571,  19  Sup.  Ct. 
Rep.  308;  Mutual  Reserve  Fund  Life  Asso. 
v.  Phelps,  supra. 

The  defendant  company  continued  to  do 
business  in  North  Carolina,  after  the  at- 
tempted revocation  of  the  power  of  attorney 
given  to  the  insurance  commissioner,  and 
was  actually  doing  business  within  the 
state  on  the  date  when  service  of  process 
was  made  in  each  of  the  suits  resulting 
in  the  four  judgments. 

Connecticut  Mut.  L.  Ins.  Co.  v.  Spratley, 
172  U.  S.  602,  43  L.  ed.  569,  19  Sup.  Ct 
Rep.  308;  Mutual  Reserve  Fund  Life  Assit 
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V,  Phelp«y  supra:  Mutual  Reserve  L.  Ins. 
Co.  V.  Birch,  200  U.  S.  612,  60  L.  M.  620, 
26  Sup.  Ct.  Rep.  752. 

So  long  as  the  defendant  continued  to  do 
business  in  the  state,  it  will  be  presumed 
to  have  assented  to  be  sued  within  the  state 
by  service  on  the  insurance  commissioner, 
and  is  estopped  from  showing  either  that 
it  has  not  filed  the  requisite  authority,  or 
that  it  has  revoked  it. 

Baltimore  &  O.  R.  Go.  v.  Harris,  12  Wall. 
65,  20  L.  ed.  354. 

The  state  of  North  Carolina  had  the 
right  to  prescribe  such  conditions  as  it 
saw  fit  before  allowing  a  foreign  corpora- 
tion to  do  business  within  its  borders. 

Anglo-American  Provision  Co.  v.  Davis 
Provision  Co.  169  N.  Y.  510,  88  Am.  St. 
Rep.  608,  62  N.  E.  587;  Hooper  y.  Cali- 
fornia, supra. 

The  state  had  the  power  to  make  the 
statute  and  power  of  attorney  broad  enough 
to  authorize  the  insurance  commissioner  of 
that  state  to  receive  process  in  all  actions 
of  every  nature  of  which  its  courts  had 
jurisdiction. 

Aldrich  ▼.  E.  W.  Blatchford  &  Co.  175 
Mass.  371,  56  N.  E.  700. 

The  North  Carolina  statute  applies  to 
all  causes  of  action  owned  by  its  citizens, 
no  matter  where  the  contract  was  entered 
into. 

Youmans  v.  Minnesota  Title  Ins.  &  T.  Co. 
67  Fed.  282;  Johnston  v.  Trade  Ins.  Co. 
132  Mass.  432;  Wilson  v.  Martin-Wilson 
Automatic  Fire  Alarm  Co.  149  Mass.  24, 
20  N.  E.  318;  Mooney  v.  Buford  &  G.  Mfg. 
Co.  18  C.  C.  A.  421,  34  U.  S.  App.  581, 
72  Fed.  32;  Darlington  v.  Rogers,  36  Phi  la. 
Leg.  Int.  115. 

A  foreign  corporation  cannot,  as  a  price 
of  admission  to  a  state,  consent  to  being 
sued  there  in  all  actions  of  which  the 
courts  have  jurisdiction,  and  appoint  a 
state  officer  to  receive  process  for  it,  and 
then,  while  continuing  to  do  business,  re- 
voke the  appointment. 

Henrietta  Min.  &  Mill.  Co.  y.  Johnson, 
173  U.  S.  224,  43  L.  ed.  676,  19  Sup.  Ct. 
Rep.  402;  State  v.  United  States  Mut.  Acci. 
Asso.  67  Wis.  624,  31  N.  W.  229;  Connecti- 
cut Mut.  L.  Ins.  Co.  y.  Spratley,  supra; 
Commercial  Mut.  Acci.  Oo.  v.  Davis,  213 
U.  S.  245,  53  L.  ed.  782,  29  Sup.  Ct.  Rep. 
445;  Mutual  Reserve  Fund  Life  Asso.  v. 
Phelps,  supra;  Ehrman  y.  Teutonia  Ins. 
Co.  1  McCrary,  123,  1  Fed.  471. 

While  a  power  of  attorney  is  ordinarily 
revocable  at  will,  yet,  when  it  is  coupled 
with  an  interest,  or  given  as  security,  or 
as  part  of  a  contract,  or  for  a  valuable 
consideration  which  the  law  deems  suffi- 
cient to  uphold  an  executory  contract,  or 
when  it  is  given  to  a  public  officer  of  the 
30  L.R.A.(N.S.) 


state  for  the  protection  of  its  citiceni^  tt 
is  irrevocable. 

Mechem,  Agency,  §  232;  MacGregor  t. 
Gardner,  14  Iowa,  326;  Ewell's  Evani^ 
Agency,  110,  note  1;  2  Kent,  Com.  643; 
Story,  Agency,  9th  ed.  587;  Terwilliger  y. 
Ontario,  C.  A  S*  R.  Co.  149  N.  Y.  87,  43 
N.  E.  432;  Collier  v.  Mutual  Reserve  Fund 
Life  Asso.  119  Fed.  619. 

In  filing  its  power  of  attorney  and  enter- 
ing into  the  agreement  with  the  state  that 
such  power  of  attorney  should  be  irrevoc- 
able, defendant  did  so  with  full  knowledge 
of  the  provisions  of  the  Craig  act.  It  it 
conclusively  presumed  to  have  entered  into 
this  contract  will  full  knowledge  of,  and 
subject  to,  the  provisions  of  that  act. 

Mutual  L.  Ins.  Co.  v.  Phinney,  178  U. 
S.  327,  44  L.  ed.  1088,  20  Sup.  Ct.  Rep. 
906. 

Messrs.  William  Hepburn  Russell  and 
Frank  H.  Piatt,  with  Mr.  William  Bev- 
erly Winslow,  for  defendants  in  error: 

To  confer  jurisdiction  upon  the  courts 
of  a  state  to  render  a  judgment  against  a 
foreign  corporation,  the  general  rule  is 
that  the  two  elements  must  exist  that  serv- 
ice be  made  upon  an  agent  of  the  company 
who  the  law  will  imply  is  authorized  to 
receive  service  of  process,  and  that  the  oor* 
poration  is  engaged  in  doing  business  in 
such  state. 

Pennoyer  y.  Nefl',  95  U.  S.  714,  24  I*  ed. 
665;  St.  Clair  v.  Cox,  106  U.  S.  350,  27 
L.  ed.  222,  1  Sup.  Ct.  Rep.  354;  Goldey  y. 
Morning  News,  156  U.  S.  618,  39  L.  ed. 
517,  15  Sup.  Ct.  Rep.  659;  Barrow  S.  & 
Co.  v.  Kane,  170  U.  S.  100,  111,  42  L.  ed. 
964,  968,  18  Sup.  Ct.  Rep.  526;  Connecticut 
Mut.  L.  Ins.  Co.  y.  Spratley,  172  U.  8. 
602,  43  L.  ed.  569,  19  Sup.  Ct.  Rep.  308; 
Conley  y.  Mathieson  Alkali  Works,  190  U. 
S.  406,  47  L.  ed.  1113,  23  Sup.  Ct.  Rep. 
728;  Pennsylvania  Lumbermen's  Mut.  F. 
Ins.  Co.  y.  Meyer,  197  U.  S.  407,  49  L.  ed. 
810,  25  Sup.  Ct.  Rep.  483;  Peterson  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.  205  U.  S.  364,  51 
L.  ed.  841,  27  Sup.  Ct.  Rep.  513;  a>m- 
mercial  Mut.  Acci.  Co.  y.  Davis,  213  U.  8. 
245,  265,  53  L.  ed.  782,  787,  29  Sup.  Ct. 
Rep.  446. 

The  converse  of  this  proposition  is 
equally  true.  If  service  be  made  upon  an 
official  of  the  corporation  who  is  found  in 
the  state,  it  will  be  wholly  ineffective  to 
confer  jurisdiction  over  such  corporation, 
unless  the  corporation  is  doing  business  in 
the  state. 

Conley  v.  Mathieson  Alkali  Works,  supra ; 
Geer  y.  Mathieson  Alkali  Works,  190  U.  S. 
428,  47  L.  ed.  1122,  23  Sup.  Ct.  Rep.  807. 

llie  only  modification  which  has  been 
made  in  the  above-stated  rule  is  that  where 
the  corporation  has  done  business  in  a  state, 
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and  has  incurred  liabilities  to  lesidents  of 
the  state,  and  has  been,  as  a  condition  of 
being  permitted  to  do  such  business  and 
to  enter  into  contracts  in  the  state  with 
the  residents  thereof,  required  to  designate 
an  agent  in  the  state  upon  whom  process 
might  be  served,  that  designation  becomes 
in  effect  a  vested  right  of  the  persons  mak- 
ing such  contracts,  of  which  neither  the 
act  of  the  corporation  in  voluntarily  with- 
drawing from  doing  business  in  the  state, 
nor  the  act  of  the  state  itself  in  excluding 
the  corporation,  can  deprive  them. 

Biggs  V.  Mutual  Reserve  Fund  Life  Asso. 
128  N.  C.  5,  37  S.  E.  955;  Moore  v.  Mutual 
Reserve  Fund  Life  Asso.  129  N.  C.  31,  39 
S.  E.  637;  Woodward  v.  Mutual  Reserve 
L.  Ins.  Co.  178  N.  Y.  485,  102  Am.  St.  Rep. 
619,  71  N.  E.  10;  Birch  v.  Mutual  Reserve 
L.  Ins.  Co.  181  N.  Y.  683,  74  N.  E.  1116, 
affirmed  in  200  U.  S.  612,  50  L.  ed.  620, 
£6  Sup.  Ct.  Rep.  752;  Mutual  Reserve  Fund 
Life  Asso.  v.  Phelps,  190  U.  S.  147,  47  L. 
ed.  987,  23  Sup.  Ct.  Rep.  707. 

The  contention  that  service  upon  the  in- 
surance commissioner  was  sufficient  to  give 
the  court  jurisdiction  rests  upon  the  lan- 
guage of  the  so-called  Willard  act  and  of 
the  power  of  attorney  executed  by  the 
defendant  corporation  pursuant  thereto. 
These  were  construed  by  the  court  of  ap- 
peals adversely  to  the  plaintiff's  conten- 
tion. Such  conclusion  did  not  constitute 
a  denial  of  any  right  which  plaintiff  had 
under  the  Constitution  of  the  United  States, 
and  was  correct. 

Smithsonian  Institution  v.  St.  John,  214 
U.  S.  19,  63  L.  ed.  892,  29  Sup.  Ct.  Rep. 
601;  St.  Louis,  K.  C.  &  C.  R.  Co.  v.  Wa- 
bash R.  Co.  217  U.  S.  247,  64  L.  ed.  752, 
30  Sup.  Ct.  Rep.  510. 

It  is  well  settled  that  a  power  of  at- 
torney, although  irrevocable  in  terms,  is 
revocable  unless  coupled  with  an  interest 
or  given  for  a  consideration. 

Hunt  V.  Rousmanier,  8  Wheat.  174,  6  L. 
ed.  589,'  Knapp  v.  Alvord,  10  Paige,  205, 
40  Am.  Dec.  241;  Story,  Agency,  9th  ed. 
p.  587,  §  476. 

The  fair  construction  of  the  so-called  Wil- 
lard act  is  that  only  a  power  of  attorney 
which  should  be  irrevocable  as  to  those 
persons  who  contracted  with  the  corpora- 
tion in  North  Carolina  was  required. 

Moore  v.  Mutual  Reserve  I\ind  Life  Asso. 
and  Mutual  Reserve  Fund  Life  Asso.  v. 
Phelps,  supra. 

There  are  limitations  to  the  rule  that  a 
state  may  impose  any  condition  it  pleases 
in  permitting  foreign  corporations  to  enter 
the  state  to  do  business. 

Cable  V.  United  States  L.  Ins.  Co.  191 
U.  S.  288,  307,  48  L.  ed.  188,  193,  24  Sup. 
Ct.  Rep.  74. 


While  the  state  can  forbid  the  corpora- 
tion coming  into  the  state  to  make  a  con- 
tract, it  cannot  forbid  its  citizens  lawfully 
making  a  contract  with  the  corporation  at 
its  domicil,  and  thereafter  performing  the 
contract  through  the  mail. 

Allgeyer  y.  Louisiana,  165  U.  S.  578,  41 
L.  ed.  832,  17  Sup.  Ct.  Rep.  427. 

The  state  may  exclude  the  corporation 
from  its  borders  when  it  cannot  exclude  an 
individual,  but  it  cannot  impair  the  obliga- 
tion of  its  contracts  any  more  than  it  can 
an  individual's,  nor  deprive  it  of  the  bene- 
fits which  flow  therefrom. 

Bedford  v.  Eastern  Bldg.  &  L.  Asso.  181 
U.  S.  227,  240,  45  Lw  ed.  834,  844,  21  Sup. 
Ct.  Rep.  597. 

Any  provision  making  a  corporation  sub- 
ject to  jurisdiction  merely  because  it  is 
"doing  business"  in  violation  of  law,  with- 
out service  upon  a  then-authorized  agent  in 
the  state,  is  in  violation  of  the  Constitu- 
tion of  the  United  States,  and  a  judgment 
tfi  personam  against  it,  not  based  on  per- 
sonal service  on  an  authorized  agent,  is 
void. 

Caledonian  Coal  Co.  v.  Baker,  196  U.  S. 
432,  444,  49  L.  ed.  640,  645,  25  Sup.  Ct. 
Rep.  376;  Wetmore  v.  Karrick,  205  U.  S. 
141,  61  L.  ed.  745,  27  Sup.  Ct.  Rep.  434; 
Cella  Commission  Co.  v.  Bohlinger,  8  L.R.A. 
(N.S.)  537,  78  C.  C.  A.  467,  147  Fed.  419. 

Mr.  George  W.  Field  also  for  defend- 
ants in  error. 

Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court: 

This  writ  of  error  is  prosecuted  to  re- 
view a  judgment  of  the  court  of  appeals 
of  the  state  of  New  York,  modifying  a 
judgment  of  the  supreme  court  of  that 
state.  The  judgment  of  the  court  of  ap- 
peals was  remitted  to  and  made  the  judg- 
ment of  the  latter  court. 

The  action  was  brought  by  Hunter,  whom 
we  shall  call  plaintiff,  against  the  insurance 
company,  which  we  shall  refer  to  as  defend- 
ant, upon  five  judgments  obtained  in  the 
state  of  North  Carolina,  recovered  by  one 
Emrick  Wadsworth,  a  citizen  of  North 
Carolina,  and  owned  by  plaintiff.  The  judg- 
ments were  recovered  upon  policies  of  insur- 
ance issued  by  defendant,  one  of  which  was 
issued  to  a  citizen  of  North  Carolina  while 
defendant  was  doing  business  there,  the 
others  to  citizens  of  New  York  and  New 
Jersey.  They  were  assigned  to  Wadsworth 
long  after  defendant  had  attempted  to  re- 
move from  North  Carolina.  Judgment  was 
rendered  for  their  full  amount  with  inter- 
est and  costs,  to  wit,  the  sum  of  $9,965,  by 
direction  of  the  appellate  division  of  the 
court,  to  which  the  case  was  submitted  up- 
on an  agreed  statement  of  facts.    The  court 
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of  appeals  reduced  the  same  by  the  amount 
of  the  four  judgments  recovered  on  the  poli- 
cies issued  .in  New  York  and  New  Jersey. 
The  Federal  question  presented  is  whether 
due  faith  and  credit  was  refused  to  the 
judgments,  in  violation  of  the  Constitution 
of  the  United  States. 

The  judgments  were  obtained  by  default, 
after  service  made  upon  the  insurance  com- 
missioner of  the  state.  The  decision  of  the 
case  turns  upon  the  validity  of  the  service. 

The  defendant  is  a  life  insurance  com- 
pany, organized  under  the  laws  of  New 
York.  Prior  to  March  13,  1899,  it  was  duly 
admitted  to  do  business  in  the  state  of 
North  Carolina,  it  complying  with  the  laws 
of  the  state  successively  passed,  which  re- 
quired insurance  companies  to  appoint 
agents  upon  whom  service  of  process  could 
be  made. 

On  March  6,  1899,  the  legislature  passed 
a  law  known  as  the  Willard  law.  Tlie  law 
prescribed  that  no  foreign  insurance  com- 
pany should  do  business  in  the  state  until 
it  had,  by  a  duly  executed  instrument,  filed 
in  the  office  of  the  secretary  of  state,  con- 
stituted and  appointed  the  insurance  com- 
missioner its  true  and  lawful  attorney,  up- 
on whom  all  lawful  process  in  any  action  or 
legal  proceedings  might  be  served,  and 
agreed  that  such  service  should  have  the 
same  force  and  validity  as  if  served  on 
the  company,  and  that  "the  authority  there- 
of" should  "continue  in  force  irrevocable  so 
long  as  any  liability  of  the  company" 
should  "remain  outstanding  in  this  com- 
monwealth." Chapter  54  of  the  Laws  of 
1899. 

On  or  about  the  13th  of  April,  defendant 
executed  the  power  of  attorney  required, 
and  thereupon  a  license  was  issued  to  it  to 
do  business,,  as  provided  by  law,  under 
which  it  did  business  in  the  state  for  a 
time. 

The  legislature  which  passed  the  Willard 
law  passed  also  a  law  called  the  Craig  act, 
by  which  it  was  provided  that  any  foreign 
insurance  company  desiring  to  do  business 
in  the  state  after  June  1  then  ensuing 
must  become  a  domestic  corporation  of  the 
state.  There  were  severe  penalties  pre- 
scribed for  the  violation  of  the  act.  The 
company  was  subjected  to  a  penalty  of  $200 
a  day  for  every  day  it  "continued  to  oper- 
ate or  do  business  without  having  complied 
with  the  requirements  of  the  act,"  and  it 
'was  deprived  of  the  right  of  suing  in  the 
state  courts,  or  to  enter  into  any  new  con- 
tracts, or  enforce  those  it  had  made.  In 
addition  to  the  penalty  of  $200,  it  was  sub- 
jected to  a  penalty  of  $500  for  eacli 
day  that  it  did  business  after  the  Ist  day 
of  June,  1899,  "without  first  becoming  a 
domestic  corporation." 
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The  act  took  effect  on  the  10th  of  Feb- 
ruary, 1899.  In  May  of  that  year  the  board 
of  directors  of  defendant  passed  a  resolu- 
tion to  withdraw  from  the  state,  and  to  dis- 
pense with  and  terminate  the  services  of 
all  of  its  agents.  It  also  revoked  the  au- 
thority of  the  insurance  commissioner  to  act 
as  its  attorney  to  receive  service  of  process. 
A  certified  copy  of  the  resolution  was  served 
on  the  commissioner,  and  the  agents  of  the 
company  were  withdrawn  from  the  state, 
the  premiums  upon  the  policies  theretofore 
issued  by  it  being  remitted  by  mail  to  its 
home  office,  where  the  policies  and  pre- 
miums were  payable,  and  losses  upon  poli- 
cies being  paid  by  check  from  its  office.  Out- 
side of  this  the  record  shows  four  trans- 
actions: (1)  The  rewriting  of  a  policy 
of  insurance  in  1899,  originally  issued  in 
1880,  which  was  mailed  from  its  office  in 
New  York;  (2)  sending  a  check  in  pay- 
ment of  a  policy  issued  prior  to  May  17, 
1899,  to  be  delivered  upon  receipt  of  cer- 
tain unpaid  assessments;  (3)  the  ad- 
justment in  North  Carolina,  in  June,  1902, 
of  a  loss  upon  a  policy  issued  in  Washing- 
ton, District  of  Columbia,  the  beneficiary 
having  removed  to  North  Carolina;  (4) 
the  adjustment,  by  an  attorney  employed 
for  the  purpose,  of  a  claim  upon  a  policy 
written  in  North  Carolina  prior  to  May  17, 
1899.  The  two  first  transactions  were  prior 
to  the  beginning  of  the  actions  in  which  the 
judgments  were  recovered,  and  the  two  last 
were  subsequent  to  that  time.  These  are 
the  transactions  upon  which  plaintiff  re- 
lies to  establish  that  defendant  was  doing 
business  at  that  time  in  the  state. 

Three  of  the  policies  upon  which  judg- 
ments were  recovered  were  issued  in  the 
state  of  New  York  long  prior  to  the  year 
1899.  The  fourth  policy  was  issued  in  New 
Jersey,  also  prior  to  1899.  The  assignments 
to  Wadsworth  were  made  in  December  and 
January,  1902,  and  the  suits  were  begun  on 
January  20,  1902. 

There  is  no  controversy  over  the  power 
of  the  state  to  pass  the  Willard  and  Craig 
acts,  so  called,  or  to  make  their  provision 
conditions  upon  which  foreign  insurance 
corporations  could  do  business  in  the  state. 
Tlie  controversy  is  over  the  duration  of  the 
conditions.  The  decision  upon  that,  plain- 
tiff contends,  depends  upon  the  question 
whether  the  insurance  company  was  doing 
business  in  the  state  at  the  time  the  actions 
on  the  policies  were  brought  and  process 
served;  and,  insisting  that  it  was,  cites 
Connecticut  Mut.  L.  Ins.  Co.  v.  Sprat  ley, 
172  U.  S.  602,  43  L.  ed.  569,  19  Sup.  CL 
Rep.  308;  Mutual  Reserve  Fund  Life  Asso. 
V.  Phelps,  190  U.  S.  147,  47  L.  ed.  987,  23 
Sup.  Ct.  Rep.  707.  Plaintiff  further  insists 
that,  even  if  it  be  assumed  that  defendant 
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had  withdrawn  fiom  the  state  in  good 
faith,  and  had  ceased  to  do  business  there- 
in after  May  18,  1899,  it  was  sIhII  liable 
to  be  sued  in  the  courts  of  the  state  "in  any 
action  or  local  proceeding  of  every  nature 
of  which  the  courts  of  North  Carolina  had 
jurisdiction/'  and  that  the  insurance  com- 
missioner was  its  agent  to  receive  service 
of  process.  This  contention  is  based  on  the 
provision  of  the  statute  which  continues 
the  authority  of  the  commissioner  ''in  force 
and  irrevocable  so  long  as  any  liability  of 
said  company  remains  outstanding  in  said 
state." 

If  the  situation  of  defendant,  regarding 
what  it  had  done  and  its  obligations,  was 
exactly  expressed  by  the  contentions  of 
plaintiff,  they  might  be  irresistible.  But 
not  only  the  Willard  act,  but  the  Craig  act, 
must  be  considered  in  determining  defend- 
ant's conduct.  It  had  done  business  in 
the  state,  and  the  former  act  became  a  part 
of  its  obligations  to  its  policy  holders.  The 
latter  act  imposed  new  conditions  upon  it, 
and  as  an  alternative  to  compliance  with 
them,  required  it  to  remove  from  the  state. 
An  evasion  of  the  requirement  was,  as  we 
have  seen,  severely  penalized.  Money  penal- 
ties, one  of  $200  and  one  of  $500,  for  every 
day  it  should  do  business  after  the  1st  of 
June,  1899,  were  imposed  upon  it,  and  no 
contract  it  should  make  or  had  made  could 
be  enforced  in  the  courts  of  the  state. 
Such  were  the  alternatives  presented  by  the 
Craig  act.  In  other  words,  defendant  was 
given  the  choice  to  become  a  domestic  cor- 
poration or  go  out  of  the  state.  It  chose 
to  go  out  of  the  state,  and  adopted  the  only 
way  it  could  to  do  so.  We  think  such 
course  was  open  to  it,  and  we  see  no  rea- 
son to  question  its  good  faith. 

It  is,  however,  contended  that  defendant 
"persisted  in  doing  business  in  the  state, 
and  was  so  found  at  the  time  of  the  service 
of  process  in  question."  Four  instauct's  arc 
adduced  to  sustain  the  contention,  two  of 
which  occurred,  ih  1899  and  two  in  1902. 
Those  instances  have  no  relation  to  one  an- 
other, and  no  relation  to  the  transactions 
U4)on  which  the  judgments  were  based.  Be- 
tween the  first  two  and  the  last  two  there 
was  an  interval  of  three  vears,  and  vet  it  is 
insisted  that  there  was  such  connection 
bi'tween  them  that  they  constituted  doing 
business  continuouslv  in  the  state,  and  the 
defendant  was  hence  precluded  from  revok- 
ing its  power  of  attorney  to  the  insurance 
commissioner.  The  contention  of  piaintifT, 
80  far  as  based  on  the  instances  adduced, 
encounters  a  great  difficulty.  They  were 
not  new  business.  Thev  related  to  old 
transactions,  and  were  intended  onlv  to  fill- 
fil  their  obligations.  This  was  tlie  plain 
duty  of  defendant, — a  duty  which  it  could 
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not  evade,  nor  could  the  state  even  pre- 
vent it.  Bedford  v.  Eastern  Bldg.  &  L. 
Asso.  181  U.  S.  227,  45  L.  ed.  834,  21  Sup. 
Ct.  Rep.  597.  Between  doing  business  for 
such  purposes  and  doing  business  generally 
there  is  quite  a  difference.  If  not,  the  con- 
sequences are  somewhat  serious.  The  Craig 
act,  as  we  have  seen,  imposes  a  penalty  of 
$700  a  day  for  each  day  after  the  1st  day 
of  June,  1899,  that  a  foreign  corporation 
shall  do  business  in  the  state  without  con- 
forming to  the  provisions  of  the  act. 

Plaintiff,  however,  presses  with  earnest- 
ness, in  support  of  his  contention,  the  fol- 
lowing cases:  Connecticut  Mut.  L.  Ins.  Co. 
v.  Spratley,  172  U.  S.  602,  43  L.  ed.'569, 
19  Sup.  Ct.  Rep.  308;  Mutual  Reserve 
Fund  Life  Asso.  v.  Phelps,  190  U.  S.  147, 
47  L.  ed.  987,  23  Sup.  Ct.  Rep.  707 ;  Mutual 
Reserve  L.  Ins.  Co.  v.  Birch,  200  U.  S.  612, 
50  L.  ed.  620,  26  Sup.  Ct.  Rep.  752;  Com- 
mercial Mut.  Acci.  Co.  V.  Davis,  213  U.  S. 
245,  53  L.  ed.   782,  29  Sup.   Ct.  Rep.  445. 

In  the  Spratley  Case  the  life  insurance 
policy  which  was  the  subject  of  the  suit 
was  issued  by  the  insurance  company  when 
it  was  concededly  present  and  doing  busi- 
ness in  the  state  of  Tennessee.  The  service 
was  upon  an  agent  by  the  name  of  Chaf- 
fee, sent  to  investigate  into  the  circumstan- 
ces of  the  death  of  Spratley  and  the  claims 
of  his  widow.  These  facts  distinguish  the 
case  from  the  one  at  bar.  But  certain 
language  of  the  court  is  quoted  to  establish, 
not  only  was  the  insurance  con.pany  so  do- 
ing business  in  the  state  as  to  justify  serv- 
ice of  process  upon  the  agent  appointed  by 
the  company,  but  doing  business  generally. 
The  court,  through  Mr.  Justice  Peckham, 
said : 

"We  think  the  evidence  in  this  case  shows 
that  the  company  was  doing  Imsiness  with- 
in the  state  at  the  time  of  this  service  of 
process.  From  1870  until  1894  it  had  done 
an  active  business  throughout  the  state  by 
its  agents  therein,  and  had  issued  policies 
of  insurance  upon  the  lives  of  citizens  of 
the  state.  How  many  policies  it  had  so 
issued  does  not  appear.  Its  action  in  July, 
1894,  in  assuming  to  withdraw  from  the 
state,  was  simply  a  recall  of  its  agents  do- 
ing business  therein,  tJic  giving  of  a  notice 
to  the  state  insurance  coniissioner,  and 
a  refusal  to  take  anv  new  risks  or  to  issue 
any  new  policies  within  the  state.  Its  out- 
standing policies  were  not  aflected  thereby, 
and  it  continued  to  collect  tlie  premiiuns 
upon  them  and  to  pay  the  losses  arising 
thereunder,  and  it  was  doing  so  at  the  time 
of  the  service  of  process  upon  its  agent.*' 

And  further: 

"It  cannot  be  said  with  truth,  as  we 
think,  tliat  an  insurance  company  does  no 
business    within   a    state     unless    it    have 
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agents  ther.ein  who  are  continuously  seek- 
ing new  risks,  and  it  is  continuing  to  issue 
new  policies  upon  such  risks.  Haying  suc- 
ceeaed  in  taking  risks  in  the  state  through 
a  number  of  years,  it  cannot  be  said  to  cease 
doing  business  therein  when  it  ceases  to 
obtain  or  ask  for  new  risks  or  to  issue 
new  policies,  while  at  the  same  time  Its  old 
policies  continue  in  force  and  the  premiums 
thereon  are  continuously  paid  by  the  policy 
holders  to  an  agent  residing  in  another 
state,  and  who  was  once  the  agent  in  the 
state  where  the  policy  holders  resided.  This 
action  on  the  part  of  the  company  consti- 
tutes doing  business  within  the  state,  so 
far  as  is  necessary,  within  the  meaning  of 
the  law  upon  this  subject.  And  this  busi- 
ness was  continuing  at  the  time  of  the  serv- 
ice of  process  on  Mr.  Chaffee  in  Memphis." 

This  reference  to  the  law  in  the  state 
must  be  considered.  A  statute  of  the  state 
provided  that  process  might  be  served  upon 
any  agent  of  a  corporation  doing  business 
in  the  state,  found  within  the  county  where 
the  suit  was  brought,  no  matter  what  char- 
acter of  agent  such  person  might  be,  and  in 
the  absence  of  such  an  agent  it  should  be 
sufficient  to  serve  process  upon  any  person 
found  in  the  county  who  represented  the 
corporation  at  the  time  of  the  transaction 
out  of  which  the  suit  arose  took  place.  It 
was  under  this  statute  that  service  was 
made  upon  Chaffee.  This  service  was  held 
good,  this  court  saying,  in  addition  to  what 
has  been  quoted  above:  "Even  though  we 
might  be  unprepared  to  say  that  a  service 
of  process  upon  'any  agent'  found  within 
the  county,  as  provided  in  the  statute,  would 
be  sufficient  in  the  case  of  a  foreign 
corporation,  the  question  for  us  to  decide 
is  whether,  upon  the  facts  of  this  case,  the 
service  of  process  upon  the  person  named 
was  a  sufficient  service  to  g^ve  jurisdiction 
to  the  court  over  this  corporation." 

Further  explanation  of  the  language  of 
the  court  is  contained  in  the  following  pas- 
sage: 

**A  vast  mass  of  business  is  now  done 
throughout  the'  country  by  corporations 
which  are  chartered  by  states  other  than 
those  in  which  they  are  transacting  part 
of  their  business,  and  justice  requires  that 
some  fair  and  reasonable  means  should  ex- 
ist for  bringing  such  corporations  within 
the  jurisdiction  of  the  courts  of  the  state 
where  the  business  was  done,  out  of  which 
the  dispute  arises"   (Italics  ours.) 

Mutual  Reserve  Fund  Life  Asso.  v. 
Phelps  is  distinguished  from  the  case  at 
bar  by  the  same  features  that  distinguish 
the  Spratley  Case  from  it.  The  suit  was 
brought  by  a  citizen  of  the  state  of  Ken- 
tucky upon  a  policy  issued  when  the  asso- 
ciation was  doing  a  general  business  in  the 
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state  through  regular  agents,  under  a  li- 
cense from  the  state,  llie  commissioner 
subsequently  canceled  its  license,  and  it 
withdrew  its  agents  from  the  state.  The 
service  of  process  in  the  action  was  never- 
theless made  upon  the  commissioner  and 
sustained.  It  was  stipulated  by  the  parties 
that  outstanding  policies  were  continued  in 
force  after  the  action  of  the  commissioner, 
on  which  the  association  had  collected  and 
was  collecting  dues,  premiums,  and  assess- 
ments, and  this  court  held,  on  the  authori- 
ty of  the  Spratley  Case,  that  the  association 
was  doing  business  in  the  state.  These  gen- 
eral words  must  be  qualified,  as  we  have 
seen,  like  words  in  the  cited  case  should  be 
qualified,  to  protect  transactions  which  had 
been  entered  into,  and  to  give  them  the  ben- 
efit of  the  law  in  view  of  which  they  were 
made.  This  court  said:  "The  plaintiff 
was  a  citizen  of  Kentucky,  and  the  cause  of 
action  arose  out  of  transactions  had  between 
the  plaintiff  and  defendant  while  the  lat- 
ter was  carrying  on  business  in  the  state 
of  Kentuclcy,  under  license  from  the  state." 
And  it  was  said  of  the  statute  that  it  and 
"other  kindred  statutes  enacted  in  various 
states  indicate  the  purpose  of  the  state 
that  foreign  corporations  engaging  in  busi- 
ness within  its  limits  shall  submit  the  con- 
troversies growing  out  of  that  business  to 
its  courts,  and  not  compel  a  citizen  for 
such  a  controversy  to  seek,  for  the  purpose 
of  enforcing  his  claims,  the  state  in  which 
the  corporation  had  its  home." 

Mutual  Reserve  L.  Ins.  Co.  v.  Birch  was 
a  like  case.  Certain  judgments  which  were 
sued  on  in  New  York  were  obtained  in  ac- 
tions upon  policies  issued  when  the  insur- 
ance company  was  doing  its  regular  busi- 
ness in  the  state  of  North  Carolina,  and 
antedated  it  resolution  to  withdraw  from 
the  state.  The  case  was  rested  in  the  court 
of  appeals  of  New  York  on  Woodward  v. 
Mutual  Reserve  L.  Ins.  Co.  178  N.  Y.  490, 
102  Am.  St.  Rep.  619,  71  N.  E.  10.  It  was 
said  in  that  case  that  the  stipulation  of 
the  company  in  regard  to  service  of  proc- 
ess became  an  obligatipn  of  the  company 
precisely  as  though  it  "had  been  incorpo- 
rated in  the  policies;  and  thereafter,  wheth- 
er the  company  continued  to  do  business 
in  the  state  or  not,  policy  holders  could 
commence  action  by  service  upon  the  secre- 
tary of  state,"  subsequently  changed  to  the 
insurance  commissioner.  Woodward  v.  Mu- 
tual Reserve  L.  Ins.  Co.  was  cited  by  this 
court  in  its  opinion  sustaining  the  judg- 
ment in  the  Birch  Case. 

Commercial  Mut.  Acci.  Co.  v.  Davis  has 
the  same  characteristics  as  the  cases  which 
we  have  reviewed,  and  needs  no  other  com- 
ment than  that  it  repeated  the  doctrine  of 
the  other  cases. 
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The  first  contention  of  plaintiff  is  there- 
fore untenable.  The  next  contention  is 
that,  even  if  defendant  did  withdraw  from 
the  state  in  good  faith,  the  authority  to  the 
insurance  commissioner  to  receive  service 
of  process  continued  as  long  as  the  com- 
pany had  outstanding  liabilities  in  the 
state.  And  this,  it  is  insisteii,  constituted 
the  duration  of  the  authority  not  only  for 
causes  of  action  arising  in  the  state,  but 
for  causes  of  action  arising  in  other  states, 
fn  other  words,  that  the  language  of  the 
statute  is  not  limited  by  its  purpose  to  pro- 
tect the  resident  policy  holders  of  the  com- 
pany, but  for  the  benefit  of  every  litigant 
upon  any  cause  of  action;  and,  to  use  the 
graphic  language  of  the  court  of  appeals, 
to  "perpetuate  a  local  forum  to  which,  un- 
der guise  of  an  assignment  to  some  resi- 
dent, nonresidents  of  far  distant  states 
might  flock  for  the  purpose  of  instituting 
litigation  upon  contracts  issued  to  them  at 
their  homes,  against  a  corporation  there 
readily  subject  to  service,  and  which  long 
before  had  attempted  in  good  faith  to  with- 
draw from  the  jurisdiction  thus  hunted 
out."  [184  N.  Y.  144,  ante,  677,  76  N.  E. 
1074,  6  A.  &  E.  Ann.  Cas.  294.] 

This  is  certainly  the  logical  consequence 
of  plaintiff's  contention,  and  to  sustain  it 
he  relies  upon  Johnston  v.  Trade  Ins.  Co. 
132  Mass.  432;  Wilson  ▼.  Martin-Wilson 
Automatic  Fire  Alarm  Co.  149  Mass.  24, 
20  N.  E.  318;  Biggs  v.  Mutual  Reserve 
Fund  Life  Asso.  128  N.  C.  5,  37  S.  E.  955. 
A  statute  like  that  of  North  Carolina  was 
construed  in  the  Massachusetts  cases,  and 
therefore  the  construction  given  to  it  is  in- 
structive. In  all  of  the  cases  the  corpora- 
tion had  ''a  domicil  of  business  in  the  com- 
monwealth,'' to  use  the  language  of  the  su- 
preme judicial  court  of  Massachusetts,  and 
the  court  recognized  that  the  right  to  sue 
upon  cause  of  action  arising  in  another 
state  was  not  within  "the  main  purpose" 
of  the  statute  passed  on;  indeed,  that  it 
"was  not  framed  for  that  purpose/*  but  de- 
cided that  "the  words  *all  lawful  processes 
in  any  action  or  proceeding'  must  be  held 
to  include  all  actions  which  might  lawfully 
be  brought  against  a  company  thus  having 
a  domicil  of  business  in  this  common- 
wealth." In  Wilson  v.  Martin-Wilson  Au- 
tomatic Fire  Alarm  Co.  the  contract  sued 
on  was  made  in  the  state,  and  was  to  be 
performed  there. 

In  Biggs  V.  Mutual  Reserve  Fund  Life 
Asso.  the  policy  on  which  the  action  was 
based  was  issued  to  a  resident  of  the  state. 
The  language  of  the  court  was  quite  gen- 
eral. The  court  did  not  discuss  whether  it 
was  "  'ceasing  to  do  business  in  the  state' 
to  transact  that  business  througii  agents 
located  outside  of  tlie  state,  by  means  of  the 
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mail,"  though  it  may  be  said  that  the 
court  expressed  doubt  of  it  by  referring  to 
the  Spratley  Case.     It  was  said: 

"It  is  sufficient  to  point  out  that  the 
statute  requires  the  power  of  attorney  to  be 
irrevocable,  not  'as  long  as  the  company 
continues  to  do  business'  in  this  state,  but 
as  long  as  'any  liability  of  the  company  re- 
mains outstanding*  in  this  state,  and  the 
contract  with  the  state,  as  expressed  in  the 
power  of  attorney  filed  by  the  company,  so 
specifies.  No  amount  of  authorities  having 
a  more  or  less  fancied  analogy  can  overcome 
these  plain  words  of  the  statute,  and  of  the 
power  of  attorney  drawn  and  filed  in  con- 
formity thereto.  Green  v.  Equitable  Mut. 
Life  &  Endowment  Asso.  105  Iowa,  628,  75 
N.  W.  635;  Ben  Franklin  Ins.  Co.  v.  Gil- 
lett,  64  Md.  213." 

This  general  language  must  b&  considered 
in  reference  to  thfe  case, — a  conclusion  which 
is  justified  by  the  decision  of  the  court  in 
Moore  v.  Mutual  Reserve  Fund  Life  Asso. 
129  N.  C.  31,  39  S.  E.  637,  where  it  is 
said  that  the  state,  having  the  right  to  pre- 
scribe the  terms  upon  which  tho  insurance 
company  might  carry  on  its  business  in  the 
state,  and  the  company,  "being  permitted, 
proceeded  to  make  contracts  with  citizens 
of  the  state,  and  became  liable  to  them  un- 
der these  contracts.  One  of  the  provisions 
upon  which  defendant  was  allowed  to  do 
business  here  was  that  James  R.  Young,  in- 
surance commissioner,  and  his  successors  in 
office,  should  be  constituted  its  agent,  upon 
whom  service  of  process  might  be  made,  and 
that  said  agency  should  continue  so  long  as 
the  defendant  had  any  liabilities  remaining 
unsatisfied  in  this  state,  arising  from  or 
out  of  its  said  business  of  insurance."  Ai 
to  the  revocation  of  the  authority  of  the 
commissioner,   the   court   said: 

"It  is  conceded  that,  as  a  general  rule,  a 
principal  has  the  right  to  revoke  a  power 
of  attorney  at  any  time,  whether  it  is  in 
terms  irrevocable  or  not.  But  to  this  gen- 
eral rule  there  are  well-established  excep- 
tions, as  to'  where  it  is  coupled  with  an 
interest,  or  where  it  is  contractual  in  its 
nature,  given  for  a  consideration  and  for 
the  protection  of  someone  or  some  interest. 
In  our  opinion  this  power  falls  under  this 
exception  to  the  general  rule.  It  was  con- 
tractual in  its  nature,  was  given  upon  con- 
sideration that  defendant  sliould  have  the 
right  to  carry  on  its  business  in  this  state, 
and  for  the  protection  of  those  who  should 
deal  with  the  defendant." 

Manifestlv,  this  means  who  should  deal 
with  the  defendant  in  the  state.  The  facts 
in  the  case  at  bar  are  different  from  the 
cited  cases.  The  policies  upon  which  the 
four  judgments  were  recovered  were  not  is- 
sued   in   North    Carolina,   and,    not   having 
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been  issuod  rm(fer  the  faith  of  its  laws,  arc 
not  entitled  to  their  remedial  sanction.  The 
lacts  in  this  case  are  also  dilTerent  from 
those  in  the  Massachusetts  cases.  Defend- 
ant did  not  have  "a  domicil  of  business''  in 
the  state,  nor  were  the  contracts  to  be  per- 
formed there.  It  in  good  faith  withdrew 
from  the  state, — ^withdrew,  indeed,  under 
the  compulsion  of  law.  We  say  "under 
compulsion  of  law,"  for  clearly  the  Craig 
act  required  that  as  an  alternative  to  com- 
pliance with  its  provisions.  It  presented  a 
choice  to  defendant  of  one  of  two  courses. 
Defendant  accepted  one  of  them,  that  is, 
withdrew  from  the  stat^,  and  revoked  the 
power  which  it  had  given  to  the  insurance 
commissioner  to  accept  service  for  it.  Re- 
voked it  as  far  as  it  could  do  so.  It  could 
">  not  revoke  it  as  to  any  "interest  or  right 
'founded  or  created  upon  faith  thereof,"  and 
.which  required  its  perpetuation  and  contin- 
:uance,"  as  the  court  of  appeals  has  correct- 
I  ly  said,  and  we  think  with  that  learned 
(  court,  that  it  would  be  extremely  inequita- 
ble to  regard  it  as  irrevocable  to  plaintiff 
and  those  in  his  situation.  Indeed,  it  is 
not  within  the  contemplation  of  the  statute 
that  the  authority  to  the  commissioner  is  to 
be  available  to  those  in  the  situation  of 
plaintiff. 

Judgment  affirmed. 
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E.  TIGER  et  al.,  Appts., 

V. 

rogers   cotton   cleaner   &   gin 

co:mpany. 

(—  Ark.  — ,  130  S.  W.  685.) 

Corporation  —  repurchase    of    unpaid 
stock  —  effect. 

1.  An  insolvent  corporation  has  no  power 
as  against  the  rights  of  its  creditors  to 
purchase  its  own  stock  at  a  sale  thereof 
for  nonpayment  of  a  balance  due  on  the 
subscription,  and  thereby  relieve  the  sub- 
scriber from  further  liability,  since  un- 
paid subscriptions  are  a  trust  fund  for  the 
benefit  of  creditors,  of  the  benefit  of  which 
it  cannot  deprive  them. 

Same  —  power  of  president  —  purchase 
of  stock. 

2.  The  president  of  a  corporation  can- 
not, without  authority  of  the  directors, 
purchase  for  it  its  own  stock,  at  a  sale  con- 
ducted for  the  purpose  of  enforcinj^  pay- 
ment of  the  unpaid  balance  of  the  subscrip- 
tion. 

Garnishment— garnishee  not  to  be  af- 
fected. 

3.  That  a  garnishee  was  not  made  a 
party  to  the  principal  action,  and  no  relief 
was  demanded  a(;ainst  him  therein,  does 
not  prevent  the  court  from  rendering  judg- 
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nient  against  him  where  the  writ  of  gar- 
nishment was  served  on  him,  if  by  statute 
it  is  not  necessary  to  commence  an  action 
against  the  garnishee  in  order  to  authorize 
the  court  to  render  judgment  against  him. 

Appeal  —  garnishment  —  first  plead- 
ing of  defense. 

4.  A  garnishee  cannot  plead  the  statute 
of  limitations  to  a  recovery  of  a  claim 
against  him  for  the  first  time  in  the  ap- 
pellate court. 

(July  11,  1910.) 

APPEAL  by  the  gal-nishees  from  a  judg- 
ment of  the  Circuit  Court  for  Missis- 
sippi County  in  plaintiff's  favor  in  a  gar- 
nishment proceeding  to  reach  certain  un- 
paid  stock   subscriptions.     Affirmed. 

Statement  by  Wood,  J.: 

The  appellee  on  the  14th  day  of  May 
1908,  obtained  judgment  against  the  Lux- 
ora  Gin  &  Manufacturing  Company  in  the 
sum  of  $476.60.  Execution  was  issued  up- 
on the  judgment  against  the  judgment  debt- 
or, and  a  return  of  nulla  bona  was  made 
thereon.  On  the  21st  day  of  November, 
1908,  a  writ  of  garnishment  was  issued 
against  appellant  and  others  summoning 
them  as  follows:  "To  answer  what  goods, 
property,  chattels,  and  effects  they,  or  either 
of  them,  had  in  their  possession  at  the  time 
this  writ  was  served  upon  them,  or  that 
may  have  come  into  their  possession  since 
the  service  of  this  writ,  belonging  to  the 
said  Luxora  Gin  &,  Manufacturing  Com- 
pany. And  they  will  further  answer  what 
sum  or  sums  of  money  they,  or  either  of 
them,  owe  the  defendant,  Luxora  Gin  A 
Manufacturing  Company."  Appellants  an- 
swered "that  said  firm  of  Tiger  Brothers 
had  no  goods,  property,  chattels,  or  effects 
in  its  possession,  either  at  the  time  of  the 
service  of  this  writ  or  any  other  time 
within  the  past  three  years,  belonging  to 
the  Luxora  Gin  &  Manufacturing  Company, 
and  further  states  that  it  does  not  owe  the 


yote.  —  Right    of   corporation   to    pur- 
chase  its  oivn  share  of  stock. 

This  subject  is  treated  in  a  note  to  Hall 
V.  Henderson,  61  L.R.A.  621,  and  in  a  late 
note  to  McGregor  v.  Fitzpatrick,  26  L.R.A. 
(N.S.)   50. 

The  only  later  case  on  the  subject  found 
besides  Tiger  v.  Rogers  Cotton  Cleaner 
«fe  Gin  Co.  is  that  of  Clark  v.  E.  C.  Clark 
Mach.  Co.  151  Mich.  416,  116  N.  W.  416, 
holding  that  the  assets  of  a  corporation 
cannot  be  used  by  it  in  the  purchase  of  its 
outstanding  stock  to  the  exclusion  of  sub- 
sequent creditors,  and  hence  that  a  mort- 
gage given  by  a  corporation  in  payment 
of  the  purchase  price  of  its  own  stock  is 
invalid  to  the  extent  that  such  creditors 
are  injured  thereby.  R.  A.  E. 


1910. 


TIGER  V.  ROGERS  COTTON  CLEANER  &  GIN  CO. 


6U5 


said  Luxora  Gin  &  Manufacturing  Com- 
pany any  sum  whatever."  This  answer  was 
filed  December  2,  1908. 

After  hearing  the  evidence  the  court 
found  the  facts  as  follows:  "First.  That 
the  Luxora  Gin  &  Manufacturing  Company 
is  a  corporation.  Second.  That  the  gar- 
nishees, £.  Tiger  and  N.  Tiger,  subscribed 
and  agreed  to  pay  par  value  for  $500  worth 
of  the  capital  stock  of  said  corporation. 
Third.  That  said  E.  Tiger  and  N.  Tiger 
did  pay  the  sum  of  $100  on  their  subscrip- 
tion to  the  capital  stock  of  said  corporation, 
leaving  a  balance  due  of  $400  on  said  capi- 
tal stock,  with  interest  thereon,  at  the 
rate  of  6  per  cent  per  annum,  and  amount- 
ing to  the  sum  of  $120  at  this  date,  making 
a  total,  principal  and  interest,  due  from 
them  to  the  said  Luxora  Gin  &  Manufactur- 
ing Company,  of  $520.  Fourth.  That  on 
the  Ist  day  of  July,  1905,  said  Luxora  Gin 
&;  Manufacturing  Company  offered  for  sale 
the  other  $400  worth  of  stock  owned  by 
the  said  E.  Tiger  and  N.  Tiger,  to  satisfy 
the  balance  of  the  unpaid  subscription  for 
the  same,  and  there  being  no  other  bidders, 
John  B.  Driver,  the  then  president  of  said 
corporation,  bid  for  said  corporation  the 
amount  of  said  unpaid  subscription,  and 
reported  the  same  to  the  board  of  directors. 
Fifth.  That  when  the  purchase  of  said  stock 
by  said  John  B,  Driver  for  the  said  Luxora 
Gin  &  Manufacturing  Company  was  report- 
ed to  said  board  of  directors,  the  said  board 
of  directors  expressly  repudiated  said  trans- 
action, and  refused  to  ratify  the  same. 
Sixth.  That  on  the  14th  day  of  May,  1908, 
a  judgment  was  rendered  herein  in  favor 
of  the  Rogers  Cotton  Cleaner  &  Gin  Com- 
pany, and  against  the  Luxora  Gin  &  Man- 
ufacturing Company,  on  a  promissory  note 
for  the  sum  of  $474.60,  upon  which  there  is 
due  a  credit  for  the  sum  of  $100,  the  amount 
realized  from  a  sale  of  the  property  men- 
tioned in  said  judgment.  Seventh.  The 
court  further  finds  that  at  the  time  the  stock 
of  said  E.  Tiger  and  N.  Tiger  in  said  Luxora 
Gin  &  Manufacturing  Company  was  sold, 
or  attempted  to  be  sold,  to  satisfy  the  un- 
paid subscription  thereon,  said  corporation 
was  hopelessly  insolvent,  and  continued  so 
down  to  the  present  time.  Eighth.  That 
at  the  time  of  the  sale  of  said  stock,  or  the 
attempt  to  sell  said  stock,  the  plaintiff  was 
a  creditor  of  said  corporation,  evidenced  by 
the  obligation  upon  which  the  judgment  of 
May  14,  1908,  was  based."  Upon  these 
findings  of  fact  the  court  declared  the  law 
to  be  that  an  insolvent  corporation  has  no 
right  as  against  its  creditors  to  purchase  its 
own  stock,  and  that  the  purchase,  or  at- 
tempt to  purchase,  the  stock  of  appellant 
on  behalf  of  the  Luxora  Gin  &  Manufactur- 
ing Company,  was  null  and  void  against  the 
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appellee,  who  was  then  and  still  is  a  cred- 
itor of  the  Luxora  Gin  &  Manufacturing 
Company.  The  court  entered  judgment  in 
favor  of  appellee,  against  appellant,  for 
the  sum  of  $410  and  costs. 

From  this  judgment,  appellant  duly  pros- 
ecutes this  appeal. 

Mr.  W.  J.  Lamb  for  appellants. 

Mr.  J.  T.  Coston,  for  appellee: 

The  corporation  had  no  right  to  repur- 
chase its  own  stock. 

1  Cook,  Corp.  §  311;  Carter  v.  Union 
Printing  Co.  54  Ark.  680,  16  S.  W.  579. 

Wood,  J.,  delivered  the  opinion  of  the 
court: 

It  could  serve  no  useful  purpose  to  discuss 
in  detail  the  evidence  upon  which  tho  court 
based  its  findings  of  fact.  It  suffices  to  say 
that  these  findings  are  sustained  by  the 
evidence.  Appellant  contends  "that  at  the 
time  it  filed  its  answer  as  garnishee  herein, 
it  was  not,  and  had  not  been  for  more 
than  three  years,  indebted  in  any  sum  what- 
ever  to  the  gin  company."  Appellants  say 
this  is  so  for  the  reason  that  their  stock 
in  the  gin  company  was  sold  in  July,  1905, 
and  that  thereafter  appellants  had  no  fur- 
ther interest  in  or  connection  with  the  gin 
company.  But  appellants'  contention  cannot 
be  sustained.  The  court  found,  and  the  evi- 
dence tended  to  support  that  finding,  "that, 
at  the  time  the  stock  of  appellants  in  the 
gin  company  was  sold,  or  attempted  to  be 
sold,  to  satisfy  the  unpaid  subscription 
thereon,  said  corporation  was  hopelessly  in- 
solvent." This  being  true,  conceding  for 
the  present  that  there  was  a  sale  and  pur- 
chase of  the  stock,  the  transaction  was 
nevertheless  void  as  to  creditors  of  the 
corporation. 

Mr.  Cook  in  his  excellent  work  on  Corpo- 
rations says:  "If  the  corporation  is  insol- 
vent at  the  time  of  the  purchase,  it  is  clearly 
an  invalid  transaction,  and  will  be  set  aside. 
The  rule  goes  still  further,  and  declares  that 
if  a  corporation,  by  a  purchase  of  shares  of 
its  own  capital  stock,  thereby  reduces  its 
actual  assets  below  its  capital  stock  and 
debts,  .  .  .  such  purchase  may  be  set 
aside,  and  the  guilty  corporate  officers,  as 
well  as  the  vendor  of  the  stock,  may  be  ren- 
dered liable  thereon  at  the  instance  of  a 
corporate  creditor."  Cook,  Corp.  §  311,  pp. 
849,  850,  and  cases  cited  in  notes  3  and  1  of 
above  pages.  The  corporation  in  which  ap- 
pellants owned  shares  of  capital  stock  for 
which  they  had  not  paid,  being  insolvent, 
the  sale  and  purchase  by  it  of  these  shares 
of  stock  was  but  tantamount  to  a  volun-. 
tary  release  by  the  corporation  to  appel- 
lants of  the  balance  due  by  them  for  their 
shares  of  capital  stock.    But  the  corporation 
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could  not  do  this.  It  has  no  right  to  enter 
into  any  arrangement  with  the  stockholder 
himself,  or  to  engage  in  any  transaction  on 
its  own  motion,  the  effect  of  which  would 
be  to  relase  from  liability  those  who 
owed  for  capital  stock  in  the  corporation. 
The  capital  stock  of  a  corporation  is  a  trust 
fund  that  must  be  devoted  to  the  payment  of 
its  debts.  Neither  the  corporation  nor  the 
individual  stockholder  can  divert  it  directly 
or  indirectly  from  this  purpose.  Carter  v. 
Union  Printing  Co.  64  Ark.  580,  16  S.  W. 
579.  In  the  above  case  this  court  .quoted 
from  tlie  Supreme  Court  of  the  United 
States  as  follows:  "Unpaid  stock  is  as 
much  a  part  of  this  pledge,  and  as  much  a 
part  of  the  assets  of  the  company,  as  the 
cash  which  has  been  paid  in  upon  it.  Cred- 
itors have  the  same  right  to  look  to  it  as 
to  anything  else,  and  the  same  right  to  in- 
sist upon  its  payment  as  upon  the  payment 
of  any  other  debt  due  to  the  company.  As 
regards  creditors,  there  is  no  distinction  be- 
tween such  a  demand  and  any  other  asset 
which  may  form  a  part  of  the  property  and 
effects  of  the  corporation."  Sanger  v.  Up- 
ton, 91  U.  S.  66,  60,  61,  23  L.  ed.  220,  222. 

There  is  therefore  no  merit  in  the  conten- 
tion of  appellants  tliat,  when  appellee  sold 
its  machinery  to  t)ie  gin  company,  it  had  no 
right  to  deal  with  the  gin  company  in  the 
belief  that  appellants'  subscription  to  tlie 
capital  stock  of  that  company  was  an  asset 
of  the  company  at  that  time.  The  reverse 
is  true  in  view  of  the  fact  that  the  gin  com- 
pany was  insolvent  when  the  stock  was  sold 
and  purchased  by  the  gin  company,  conced- 
ing that  it  was.  But  the  purchase  of  the 
stock  by  the  president  of  the  company  with- 
out any  previous  authority  from  the  board 
of  directors  to  do  so,  and  without  any  sub- 
sequent ratification  of  his  unauthorized  net, 
as  was  the  case  here,  rendered  the  transiic- 
tion  void.  The  stock  never  passed  by  thiit 
sale  out  of  appellants.  They  still  owned 
and  owed  for  it  at  the  time  the  debt  herein 
sued  on  was  contracted,  and  at  the  time 
the  writ  of  garnishment  was  served  on  them. 

It  is  next  contended  by  appellant  "that  it 
not  being  a  party  defendant  in  the  suit,  and 
no  relief  having  been  asked  against  it  and 
no  judgment  prayed,  that  the  court  was 
without  authority  to  render  judgment 
against  it."  Since  the  passage  of  the  act  of 
April  8,  1889  (Acts  1889,  p.  168),  in  refer- 
ence to  judicial  garnishments,  and  the 
amendatory  act  of  April  19,  1895  (Acts 
1895,  p.  196),  "it  is  no  longer  necessary 
.  .  .  to  commence  a  separate  action 
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against  the  garnishee  in  order  to  authorize 
the  court  to  render  a  final  judgment  against 
him,  but  in  the  cases  covered  by  these  acta, 
final  judgments  may  be  rendered  against 
the  garnishee  upon  default  made  by  him,  or 
when  on  a  trial  the  court  finds  that  he  is 
indebted  to  the  defendant  in  the  original 
judgment."  Norman  v.  Poole,  70  Ark.  328, 
66  S.  W.  433.  The  writ  of  garnishment  in 
the  present  case  summoned  appellants  to 
answer  what  "property  of  the  defendant 
they  had  in  their  possession,"  and  "further 
to  answer  what  sums  of  money  they,  or 
either  of  them,  owe  the  defendant,  Luxora 
Gin  &  Manufacturing  Company."  Appellee 
had  obtained  judgment  against  the  gin  com- 
pany, and  the  writ  of  garnishment  served 
on  appellant  gave  the  court  jurisdiction  to 
hear  and  determine  the  issue  raised  by  the 
allegations  contained  in  the  writ.  Appel- 
lant appeared  and  answered  the  writ,  deny- 
ing the  allegations  and  interrogatories 
which  the  writ  itself  contained  (which  were 
sufficient),  making  the  distinct  issue  that 
"it  did  not  owe  the  gin  company  any  sum 
whatever."  In  Little  Rock  Traction  ft  Elec- 
tric Co.  V.  Wilson,  66  Ark.  582,  587,  63  8. 
W.  43,  44,  this  court,  through  Judge  Battle, 
said:  "The  writ  of  garnishment  gives  the 
person  therein  named  as  garnishee  notice 
of  the  object  of  its  issue,  and  commands 
him  to  appear  at  its  return  day,  and  answer 
what  goods,  chattels,  moneys,  credits,  and 
effects  he  may  have  in  his  hands  or  posses- 
sion belonging  to  the  defendant.  To  this 
extent  it  serves  as  a  summons  and  a  plead- 
ing. The  allegations  and  interrogatories 
call  his  attention  to,  specify,  and  remind 
him  of  the  goods,  chattels,  moneys,  credits, 
and  effects  supposed  to  be  in  his  possession, 
touching  which  he  is  required  to  answer. 
If  they  had  not  been  required  by  the  stat- 
utes, there  could  be  no  necessity  for  their 
filing.  The  fact  that  the  proceeding  insti- 
tuted by  the  writ  may,  so  far  as  it  affects 
the  garnishee,  be  in  the  nature  of  an  action 
against  him,  does  not  render  the  filing  of  the 
allegations  and  interrogatories  a  prerequi- 
site to  the  investiture  of  the  court  or  justice 
of  the  peace  with  jurisdiction." 

Appellant  insists  that  appellee  is  bctrred 
of  any  right  to  maintain  this  suit  by  the 
three-year  statute  of  limitation.  But  appel- 
lant did  not  plead  limitation  in  the  lower 
court.  It  could  have  done  so.  Rood,  Gar- 
nishment, §  376.  It  cannot  be  heard  here 
on  this  plea  for  the  first  time. 

The  judgment  is  correct. 

Affirmed. 
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FARMERS'      BANK      OF     NASHVILLE, 

Plff.  in  Err., 

V. 

JOHNSON,  KING,  &  COMPANY. 

(134  Ga.  486,  68  S.  £.  85.) 

Check  *  direction  as  to  payment  —  ef- 
fect. 

1.  Where  a  check  was  drawn  on  a  bank 
located  in  another  town  than  that  in  which 
the  drawer  resided,  and  immediately  fol- 
lowing the  direction  tt>  the  drawee  bank, 
which  was  in  the  lower  left-hand  corner  of 
the  check,  there  were  stamped,  at  the  time 
when  the  check  was  drawn,  the  words, 
'Tayable  through  (a  named  bank  in  an- 
other city  of  the  same  state),  at  current 

Headnotes  by  Lumpkin,  J. 


rate/'  this  was  a  material  part  of  the  di- 
rection; and  the  drawee  bank  was  not  re- 
quired to  pay  the  check  when  not  presented 
through  the  bank  thus  named,  but  direct- 
ly by  a  third  bank. 

Same  —  protest  —  when    authorized. 

2.  Under  such  circumstances,  if  the  third 
bank,  which  held  the  check,  presented  it  to 
the  drawee  bank,  and  the  latter  indorsed 
on  it  the  statement  that  it  would  be  paid 
when  presented  through  the  named  bank, 
this  did  not  authorize  the  bank  holding 
the  check  to  have  it  protested. 

Same  —  wrongful   protest  —  liability. 

3.  For  the  holder  of  a  check  to  unlawful- 
ly cause  a  protest  of  it  to  be  made,  and 
notice  to  be  given  to  the  drawer  and  in- 
dorsers,  without  proper  presentation  for 
payment,  according  to  its  terms,  furnisher 
a  cause  of  action  to  the  drawer. 

(May  11,  1910.) 


yot€,-~  Effect  of  direction  on  checlc  to 
pay  same  through  specified  agency. 

The  above  decision  seems  to  be  one  ol 
first  impression  in  this  country  upon  this 
point. 

Attention  should  be  called,  however,  to 
Commercial  Nat.  Bank  v.  First  Nat.  Bank, 
118  N.  C.  783,  32  L.R.A.  712,  64  Am.  St. 
Rep.  753,  24  S.  E.  524,  which  was  an  ac- 
tion upon  a  check  which  had  stamped 
across  its  face,  "This  check  will  positively 
not  be  paid  to"  a  named  banking  com- 
pany or  its  agents.  This  stipulation  was 
upheld  so  as  to  prevent  any  right  of  ac- 
tion on  the  check  by  the  prohibited  bank- 
ing company  against  the  drawee. 

The  lack  of  authority  in  this  country 
upon  the  question  here  ofTered  for  discus- 
sion makes  it  advisable  to  consider  the 
system  of  crossed  checks  in  vogue  in  Eng- 
land, referred  to  in  the  above  opinion;  the 
more  so,  as,  in  the  words  of  the  text  writer 
quoted  in  Farmers*  Bank  v.  Johnson,  K. 
&  Co.,  the  English  cases  involving  crossed 
checks  are  "precedent  directly  in  force," 
A  check  is  said  to  be  specially  crossed 
when  the  name  of  a  bank  or  banking  firm 
is  written  across  the  face  of  the  check, 
and  it  is  said  to  be  generally  crossed  when 
the  words  "and  company,"  or  any  abbre- 
viation thereof,  usually  "&  Co.,"  between 
two  parallel  transverse  lines,  are  written 
across  the  check.  Another  form  of  a  gen- 
eral crossing  is  recognized  by  the  later 
English  statutes,  which  consists  merely  of 
two  parallel  transverse  lines  across  tiie 
face  of  the  check  without  any  words.  That 
variety,  however,  appears  in  none  of  the 
eases. 

The  leading,  though  not  the  earliest,  case 
declarip«7  the  law  governing  crossed  checks, 
Is  Bellamy  v.  Marjoribanks,  7  Exch.  380, 
in  which  it  was  declared  that  crossing  a 
check  could  not  operate  as  an  indorsement 
to  the  banker  whose  name  was  used,  be- 
cause it  was  not  written  with  anv  intent 
to  transfer  the  property  in  the  check  to 
him,  and  because  it  wanted  tlie  essential 
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part  of  an  indorsement, — the  delivery  .of 
the  instrument  to  the  indorsee;  and  that 
therefore  such  crossing  could  not  have  tiie 
effect  of  restricting  its  negotiability  to  the 
banker  whose  name  was  written  across  it, 
since  to  allow  it  that  effect  would  be  to 
hold  the  instrument  no  longer  a  check. 
Parke,  B.,  who  delivered  the  opinion  of  the 
court,  gives  such  a  complete  account  of 
the  origin  as  well  as  the  legal  effect  of 
crossing  checks  as  to  make  it  highly  ad- 
visable to  quote  his  language  in  full: 
"The  practice  of  crossing  checks  originated 
at  the  clearing  house;  the  clerks  of  the 
different  bankers  who  did  business  there 
having  been  accustomed  to  write  across  the 
checks  the  names  of  their  employers,  so  as 
to  enable  the  clearing-house  clerks  to  make 
up  the  accounts.  It  is  quite  clear  that  this 
had  nothing  whatever  to  do  with  the  re- 
striction of  negotiability;  for,  at  the  time 
when  this  was  done,  the  checks  were  in  the 
course  of  payment  or  presentation  for  pay- 
ment, and  all  their  negotiability  was  at  an 
end.  Tbe  establishment  of  the  clearing 
house  is  comparatively  modern,  and  was 
within  the  memory  of  several  qf  the  wit- 
nesses. It  afterwards  became  a  common 
practice  to  cross  checks  which  were  not  in- 
tended to  go  through  the  clearing  house  at 
all,  with  the  name  of  a  banker,  or  with 
the  words  '&  Co.;*  and  a  custom  or  usage 
has  certainly  sprung  up  in  regard  to  this 
also.  All  the  witnesses  agreed  as  to  the 
fact  of  the  existence  of  such  a  custom,  and 
we  think  that  the  great  preponderance  of 
the  evidence  on  both  sides'  tended  to  show  the 
custom  to  be  that  which  is  reported  to  have 
been  stated  by  some  of  the  jury  in  the  case 
of  Stewart  v.  Lee,  1  Moody  &  M.  161;  viz., 
'that  where  a  check  is  crossed,  bankers  gen- 
erally refuse  to  pay  it  to  anyone  except  a 
banker;  and  if  they  do  pay  it  to  a  person 
not  a  banker,  they  consider  that  they  do 
it  at  their  peril,  in  the  event  of  the  party 
to  whom  the  payment  is  made  not  being 
entitled  to  receive  it.  That  the  object  is 
to  secure  the  payment,  not  to  any  particu- 
lar banker,  but  to  a  banker,  in  order  that 
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ERROR  to  the  Superior  Court  for  Berrien 
County  to  review  a  judgment  overrul- 
ing a  demurrer  to  the  petition  in  an  action 
brought  to  recover  damages  alleged  to  have 
been  caused  by  the  wrongful  protest  of  a 
check.    Affirmed. 

Statement  by  liumpkln,  J.: 

Johnson^  King,  &  Company,  a  corpora- 
tion doing  business  in  Macon,  brought  suit 
for  damages  against  the  Farmers'  Bank  of 
Nashville,  Georgia.  The  petition  as  amend- 
ed alleged  as  follows:  On  December  30, 
1905,  the  plaintilf  issued  a  check  of  which 
the  following  is  a  copy: 

Johnson^  King,  &  Company. 
No.  1044.  $62. 

Macon,  Ga.  Dec.  30th,  1905. 
Pay  to  the   order  of  Hawley  &   Hoops, 
sixty-two  and  47/100  $62.47  dollars. 

Johnson,   King,   &   Co., 
;  By  Jno.  C.  Holmes, 

V.  P.  k  Gen.  Mgr. 
To  Bank  of  Nashville,  Nashville,  Ga. 
Payable   through   the   Citizens'   Bank   of 
Valdosta,  Valdosta^  Ga.,  at  current  rate. 

On  the  same  date  the  plaintiff  issued 
three  other  checks  drawn  on  the  Bank  of 
Nashville,  similar  in  form  to  the  one  above, 
and  differing  only  as  to  amount  and  the 
name  of  the  payee.  The  words,  "Payable 
through  the  Citizens'  Bank  of  Valdosta,  Val- 


dosta, Ga.,  at  current  rate,"  were  stamped 
on  each  check.     The  checks  were  presented 
to    the    Bank    of   Nashville,    at    Nashville, 
Georgia,   by   the   Farmers'   Bank  of   Nash- 
ville,  Georgia;    three   of   them   being    pre- 
sented on  January  8,  1906,  and  one  on  Jan- 
uary 6,  1906.    Upon  presentation,  the  Bank 
of   Nashville   entered   on   the   back   of   the 
checks,  "Will  pay  wheJi  presented  through 
the  Citizens*  Bank  of  Valdosta,   Georgia." 
Thereupon  the  Farmers*  Bank  of  Nashville 
caused  the  checks  to  be  protested,  each  pro- 
test bearing  the  same  date  as  the  presenta- 
tion for  payment;   and  notice  of  dishonor 
was  sent  to  certain   indorsers   and  to  the 
drawer.     The  Bank  of  Nashville  never  re- 
fused to  pay  the  checks,  but,  through  its  of- 
ficers, stated  to  the  Farmers'  Bank  of  Nash- 
ville  that    it   objected   to   the   manner    in 
which  the  checks  were  presented,  it  being 
different  from  the  terms  expressed  on  their 
face,  and  that  they  would  be  honored  when 
presented    through    the    Citizens*    Bank    of 
Valdosta.    At  the  time  when  the  checks  were 
drawn,  and  when  presented  to  the  Bank  of 
Nashville  by   the  Farmers'  Bank  of  Nash- 
ville, the  plaintiffs  had  a  sufficient  amount 
of  money  on  deposit  in  the  Citizens'  Bank 
of  Valdosta,  subject  to  check  for  their  pay- 
ment.    The   plaintiff   had   an  arrangement 
with  the  Bank  of  Nashville  by  which  all 
checks  drawn  on  that  bank  would  be  paid  if 
presented   through   the    Citizens'    Bank    of 
Valdosta.    The  Farmer's  Bank  of  Nashville 


it  may  be  easily  traced  for  whose  use  the 
money  was  received;  and  that  it  was  not 
intended  thereby  to  at  all  restrict  the  cir- 
culation or  negotiability  of  the  check,  but 
merely  to  compel  the  holder  to  present  it 
through  a  quarter  of  known  respectability 
and  credit.'  We  are  strongly  inclined  to 
think  that,  on  a  full  inquiry,  the  usag^e  will 
turn  out  to  be  no  more  than  this;  and,  con- 
sidering the  custom  in  this  point  of  view, 
the  crossing  is  a  mere  memorandum  on 
the  face  of  the  check,  and  forms  no  part  of 
the  instrument  itself,  and  in  no  way  alters 
its  effect.  There  can  be  no  doubt  that 
such  an  usage  is  highly  beneficial  to  the 
public.  These  instruments  are  in  their  es- 
sential character  payable  to  bearer,  they 
are  in  many  respects  treated  as  bank 
notes,  for  which  of  late  years  they  have 
been  largely  substituted;  but  like  all  other 
things,  they  are  liable  to  be  mislaid,  or 
lost,  or  stolen,  and  may  get  into  the  hands 
of  persons  who  are  not  entitled  to  receive 
payment  of  them.  It  is  manifestly,  there- 
fore, a  great  protection  and  safeguard  to 
the  real  owner,  that  there  should  exist  the 
means  of  tracing  and  ascertaining  for 
whose  use  the  money  paid  on  a  check  is 
received,  and  to  whom  the  money  actually 
goes;  and  the  payment  through  a  banker 
secures  this  object.  .  .  .  We  think, 
therefore,  that  it  is  a  matter  of  great  pub- 
lic advantage  and  benefit  that  the  custom 
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or  usage,  which  we  have  already  mentioned 
as  being  said  to  exist  in  point  of  fact, 
should  be  maintained;  and  we  think  it 
well  may,  without  at  all  improperly 
trenching  upon  or  restricting  the  nego- 
tiability of  checks.  We  think  the  cross- 
ing of  a  check  is  a  protection  and  safe- 
guard to  the  owner  of  the  check,  and  that, 
in  the  event  of  a  banker  paying  a  crossed 
check  otherwise  than  through  a  banker, 
the  circumstances  of  his  so  paying  would 
be  strong  evidence  of  negligence  in  an  ac- 
tion against  him.  For  instance,  let  us 
suppose  the  customer  of  a  banker  to  draw 
and  to  cross  a  check,  intending  to  pay  it 
to  a  person  to  whom  he  was  indebted,  and 
that  afterwards,  and  before  handing  it  over 
to  his  creditor,  he  either  lost  it.  or  it  was 
stolen  from  him.  If  this  check  was  pre- 
sented otherwise  than  through  a  banker, 
then,  according  to  the  custom  or  usage 
above  mentioned,  it  would  not  be  paid, 
but,  if  presented  by  a  banker,  it  would. 
The  mere  circumstance  of  the  necessity  of 
placing  the  check  in  the  hands  of  a  banker 
would,  of  itself,  oppose  some  impediment 
to  a  fraudulent  holder  in  dealing  with  the 
check,  and  making  it  available:  and  the 
fact  that  it  could  at  once  be  traced  and 
ascertained  for  whose  use  the  proceeds  were 
received  would  give  considerable  aid  in 
enabling  the  drawer  to  recover  back  the 
money,  in  the  event  of  his  being  entitled 
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wilfullj  disregarded  the  terms  of  the  chocks, 
which  were  that  they  were  ** payable  through 
the  Citizens'  Bank  of  Valdosta,  Valdosta, 
Ga.,  at  current  rate,"  and,  for  the  purpose 
of  casting  suspicion  upon  the  credit  of  the 
plaintih  before  the  commercial  world,  pro- 
tested the  checks  and  thereby  damaged  the 
plain titr.  Tlic  protest  was  made  for  the 
purpose  of  causing  the  plaintiff  to  become 
offended  with  the  Bank  of  Nashville,  and  of 
forcing  it  to  Lecoine  a  depositor  with  the 
Farmers*  Bank  of  Nashville  and  its  asso- 
ciates. The  defendant  demurred  to  the  pe- 
tition. The  demurrer  was  overruled,  and 
the  defendant  excepted. 

Messrs.  Buie  &  Knight,  Hendricks  & 
Christian,  and  G.  P.  S.  Denmark  lor 
plaintiff  in  error. 

Messrs.  W.  A.  Dodson  and  W.  H.  Grif- 
fin for  defendant  in  error. 

liumpkin,  J.,  delivered  the  opinion  of 
the  court: 

A  story  is  told  of  a  distinguished  writer 
on  the  subject  of  negotiable  instruments,  to 
the  etlect  that,  when  he  was  asked  what  first 
suggested  to  him  the  idea  of  preparing  such 
a  work,  he  answered  that  he  became  in- 
terested in  the  question  as  to  whether  a  de- 
mand was  necessary  in  order  to  enforce  by 
suit  a  promissory  note  or  acceptance  pay- 
able by  its  terms  at  a  specified  place,  and 
that  the  extensive  inquiry  on  this  subject 


into  which  he  was  led  suggested  to  him  the 
utility  of  a  new  work  on  negotiable  in- 
struments. The  story  further  proceeds  that, 
when  the  inquirer  asked  him  whether  such 
a  demand  was  necessary,  he  humorously  re- 
plied that  he  had  forgotten.  Whether  this 
is  without  foundation  or  not,  it  serves  to 
indicate  the  wealth  of  inharmonious  learn- 
ing which  has  been  lavished  upon  a  ques- 
tion which,  at  first  sight,  would  appear  to 
be  quite  narrow.  Much  of  the  conilict  in 
authorities  has  arisen  over  the  question 
whether,  in  an  action  against  the  maker  of 
a  promissory  note  or  the  acceptor  of  a  bill 
of  exchange  payable  at  a  particular  place,  it 
was  necessary  to  aver  and  prove  a  demand 
at  such  place.  In  England  the  authorities 
were  divided  on  the  subject  of  such  accept- 
ances. Tlie  court  of  King's  bench  held  that 
where  there  was  an  acceptance  payable  at 
a  specified  place,  it  was  not  necessary  to  al- 
lege or  prove  demand  at  that  place,  in  a 
suit  against  the  acceptor.  The  court  of  com- 
mon pleas,  on  the  other  hand,  held  that  this 
made  a  qualified  acceptance,  and  that  pre- 
sentment at  the  place  stipulated  must  be 
averred  and  proved.  In  1820,  the  case  of 
Rowe  v.  Young,  2  Brod.  &  B.  165,  came  be- 
fore the  House  of  Lords.  It  was  there  de- 
cided that,  where  the  acceptance  named  a 
place  of  payment,  demand  at  such  place 
must  be  averred  and  proved.  In  the  follow- 
ing year  an  act  of  Parliament  was  passed 
on  the  subject,  declaring  that  an  acceptance 


so  to  do.  On  the  other  hand,  if  the  banker 
disregarded  the  custom,  and  paid  the  check 
to  a  private  individual,  that  circumstance 
would  be  strong  evidence  against  him  in 
the  event  of  his  seeking  to  charge  his  cus- 
tomer with  the  payment,  if  the  person  ac- 
tually presenting  it  was  not  the  lawful 
holder  and  bearer  of  the  check.  The  law- 
ful owner  of  a  check  is,  of  necessity,  en- 
titled to  receive  payment  of  it.  He  could 
not  sue  the  drawee,  unless  he  had  accepted 
the  clieck, — a  practice  not  usual,  but  legal, 
—but  he  could  sue  the  drawer  on  non- 
payment of  it,  if  he  was  the  holder  for 
value.  No  prudent  banker,  however,  would 
pay  a  crossed  check  otherwise  than  to  a 
banker,  except  he  was  fully  satisfied  as  to 
the  title  of  the  party  presenting  it  to  re- 
ceive payment.  If  he  did  so,  he  would  run 
the  risk  of  the  bearer  of  the  cheek  having 
no  title  to  it.  We  think  there  is  no  legal 
objection  to  the  custom,  if  thus  limited 
and  understood,  upon  the  ground  of  its 
being  repugnant  to  the  essential  quality 
of  a  check,  namely,  its  negotiability  by  de- 
livery'. There  is  no  obligation  upon  any- 
one to  receive  payment  by  a  check,  whether 
it  be  crossed  or  not  crossed;  but  if  a  man 
receive  a  crossed  check,  he  seems  to  us  not 
indeed  to  incur  the  obligation  of  presenting 
it  for  payment  through  a  banker  as  a  con- 
dition precedent,  but  he  ouglit  not  to  com- 
plain if  the  drawee  does  not  pay  without 
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previous  inquiry.  There  is  really  no  re- 
striction upon  its  negotiability,  but  it  is, 
in  our  opinion,  a  reasonable  and  lawful 
practice  and  usage,  in  order  to  secure,  as 
far  as  possible,  payment  of  checks  to  honest 
and  bona  fide  holders." 

The  earliest  reported  case  involving  a 
crossed  check  is,  apparently,  Stewart  v. 
Lee,  1  Moody  &  M.  158,  referred  to  in 
Bellamy  v.  Marjoribanks,  supra,  in  which  it 
was  held  a  question  for  the  jury  whetlicr 
bankers  whose  names  were  crossed  on  a 
check  payable  to  the  order  of  C.  &  S.,  as- 
signees of  P.  or  "bearer,"  were  put  upon 
notice  that  the  proceeds  of  the  check  be- 
longed to  the  assignees,  and  not  to  C.  as 
survivor  of  a  partnership,  notwithstanding 
C.  had  directed  the  proceeds  to  be  placed 
to  the  credit  of  the  partnership,  it  appear- 
ing that  such  bankers  were  bankers  both 
for  the  assignees  and   for  the  partnership. 

Another  case  earlier  in  point  of  time 
than  Bellamy  v.  Marjoribanks,  supra,  is 
Boddington  v.  Schlencker,  4  Barn.  &.  Ad. 
752,  which  was  an  action  by  the  payee 
against  the  maker  of  a  check  upon  which 
the  latter  had  crossed  the  name  of  the 
former's  banker,  and  in  which  it  was  held 
that  the  failure  of  such  banker,  to  whom 
it  was  transmitted  on  the  same  day  of 
its  execution,  to  present  it  on  that  day 
to  the  clearing  house  before  the  firm  upon 
which  it  was  drawn  had  stopped  payment. 
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payable  at  a  banker's  or  other  specified 
place,  without  more,  should  be  deemed  a 
general  acceptance;  but  if  it  were  expressed 
to  be  payable  at  a  banker's  or  other  place 
"only,  and  not  otherwise  or  elsewhere/'  it 
would  be  a  qualified  acceptance.  This  stat- 
ute did  not  deal  with  promissory  notes,  and 
some  of  the  decisions  make  a  distinction  as 
to  them,  where  the  place  of  payment  was 
named  in  the  body  of  them.  In  this  country 
a  contrary  doctrine  to  that  declared  by  the 
House  of  Lords  wa9  laid  down  by  the  Su- 
preme Court  of  the  United  States  in  the 
case  of  Wallace  v.  McConnell,  13  Pet.  136, 
10  L.  ed.  05.  It  was  held  in  that  case  that 
in  actions  on  promissory  notes  against  the 
maker,  or  on  bills  of  exchange  against  the 
acceptor,  where  the  note  or  bill  is  made  pay- 


able  at'  a   specified   time  '  and   place,   it    ia 
not  necessary  to  aver  in  the  declaration,  or 
prove  on  the  trial,  that  a  demand  for  pay- 
ment w^as   made,   in   order   to  sustain   the 
action;  but,  if  the  maker  or  acceptor  waa 
at  the  place  at  the  time  designated  and  was 
ready  and  offered  to  pay  the  money,  it  is 
matter  of  defense,  to  be  pleaded  and  proved 
on  his  part.    This  decision  has  been  general- 
ly followed  in  America,  and  the  ruling  has 
been  adopted  in  this  state.     Dougherty  v. 
Western  Bank,  13  Ga.  287.    It  was  said  by 
this  court   that  the   defendant  may   plead 
readiness  to  pay  at  the  place  stipulated,  oi- 
damages  sustained  by  him  in  consequence 
of  the  neglect  or  omission  to  make  the  .de- 
mand, and,  upon  proof  of  his  plea,  the  de- 
fendant shall  be  exonerated  to  the  extent 


though  it  might  render  him  liable  to  his 
customer,  did  not  discharge  the  drawer, 
the  holder  of  a  check  being  entitled  by  the 
general  law  to  present  it  the  day  after  ho 
received  it,  and  no  custom  being  proved 
that  a  crossed  check,  if  received  by  the 
payee,  and  sent  by  him  to  his  banker  in 
sufficient  time,  must  be  cleared  the  same 
day. 

The  next  case  in  point  of  time  after 
Bellamy  v.  Marjoribanks,  supra,  is  Carlon 
V.  Ireland,  6  EI.  &  Bl.  766,  in  which  re- 
covery was  refused  against  one  not  a  bank- 
er, who  innocently  cashed  a  crossed  check 
payable  to  the  plaiutifT  or  bearer,  at  the 
request  of  the  plaintiff's  clerk,  who  then 
absconded  with  the  proceeds.  It  was  lield 
that  the  crossing  of  the  check  did  not  re- 
strict its  negotiability,  and  where  the  is- 
sue was  who  was  its  lawful  holder,  the 
crossing  was  material  only  on  the  ques- 
tion of  good  faith.  Lord  Justice  Camp- 
bell said:  "The  check  was  payable  to  the 
bearer  and  negotiable.  The  crossing  can- 
not, in  the  nature  of  things,  at  once  leave 
it  payable  to  bearer,  and  also  make  it  not 
payable  to  the  bearer.  It  leaves  it  nego- 
tiable; and,  that  being  so,  the  question  is 
the  same  as  if  it  were  a  bank  note,  or  any 
other  negotiable  instrument  transferable 
by  delivery;  that  question  is  whether  it 
was  taken  in  good  faith,  not  whether  there 
was  due  care,  or  whether  there  were  cir- 
cumstancea  that  ought  to  have  awakened 
suspicion." 

The  next  case  to  involve  a  crossed  check 
was  one  at  nisi  prius,  Springfield  v.  Lanez- 
zari,  16  L.  T.  N.  S.  361,  in  which  the 
judge  declared  that  the  crossing  of  a  check 
was  a  direction  on  the  part  of  the  maker 
that  it  should  be  paid  only  through  a 
banker,  and  that  the  holder  had  done  all 
that  was  required  of  him  to  comply  with 
that  direction  by  paying  it  in  at  his  bank- 
er's within  a  reasonabl<^  time,  and  could 
not  be  held  responsible  for  the  delay  of  his 
bankers  in  presenting  it  for  payment. 

Up  to  the  time  of  the  last-cited  case 
there  does  not  seem  to  have  been  any  legis- 
lation upon  tlie  subject  of  crossed  checks, 
but  by  the  statute  19  &  20  Vict.  chap.  25, 
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it  was  provided  that  crossing  a  check 
should  have  the  force  of  a  direction  to  the 
bankers  upon  whom  it  was  made  that  the 
same  was  to  be  paid  only  to  or  through 
some  bank,  and  that  it  should  be  so  pay- 
able. In  Simmons  v.  Taylor,  4  C.  B.  X. 
S.  463,  in  which  the  specific  holding  was 
that,  under  this  statute,  the  crossing  was 
no  part  of  the  check,  and  its  fraudulent 
obligation  no  forgery,  and  that  therefore 
a  banker  was  justified  in  paying  a  check 
otherwise  than  to  or  through  another  bank- 
er, if,  when  presented,  it  was  not  crossed, 
this  legislation  was  characterized  by  Bram- 
well,  B.,  as  "an  abortive  attempt  to  per- 
form the  impossible  feat  of  rendering  a 
draft  which,  upon  the  face  of  it,  purports 
to  be  payable  to  the  bearer,  not  payable  to 
him.  It  is  a  thing  which  cannot  be  done: 
the  utmost  that  can  be  done  is  that  whicii 
the  law  had  already  done  before,  viz.,  to 
make  the  crossing  of  the  check  or  draft 
operate  as  a  caution  to  the  banker  to  use 
a  greater  degree  of  vigilance.  [Here  the 
reporter  in  a  footnote  pertinently  asked, 
'What  constitutes  vigilance  in  a  banker 
who  has  no  option  to  exercise  as  to  whether 
he  will  or  will  not  pay  the  draft  when 
presented?']  It  may  be  that  the  statute 
nas  turned  that  which  before  was  a  mere 
caution  to  the  banker,  into  an  absolute  di- 
rection to  him  not  to  pay  the  draft  other- 
wise than  to  or  through  another  banker, 
when  the  direction  is  put  on  by  the  drawer 
of  the  check  himself.  But,  to  hold  that 
the  direction  forms  part  of  the  instrument 
itself,  would  be  to  attempt  to  perform  the 
impoB<^ible  feat  I  before  alluded  to,  or  to 
do  tl-.at  which  would  be  equally  impossible 
and  inconsistent,  viz.,  to  say  that  the 
crossing  should  not  affect  the  rights  of  the 
holder,  and  yet  that  the  banker  would  not 
be  bound  to  pay  the  draft.  It  is  manifest 
to  my  mind  that  a  bona  fide  holder  of  this 
check  would  have  a  remedy  against  the 
drawee  upon  it.  It  is  plain  that  the  nego- 
tiability of  the  instrument  is  not  and  never 
was  affected  by  the  crossing.  I  think  the 
cross  operates  as  a  private  direction  to  the 
banker,  and  that,  if  made  by  the  cus- 
tomer, the  banker  would  be  liable  to  him 
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of  the  damages  which  he  has  sustained.  It 
will  be  observed  that  the  decisions  above 
mentioned  have  reference  to  a  case  in  which 
the  acceptor  of  a  bill  of  exchange  or  a  maker 
of  a  promissory  note  is  sued,  not  to  ques- 
tions involving  the  liability  or  release  of 
indorsers  or  drawers  of  accepted  bills. 

In  many  respects  a  check  is  like  an  in- 
land bill  of  exchange;  but  there  are  some 
differences.  A  "check"  has  been  defined  to 
be  "a  draft  or  order  upon  a  bank  or  bank- 
ing house,  purporting  to  be  drawn  upon  a 
deposit  of  funds,  for  the  payment  at  all 
events  of  a  certain  sum  of  money,  to  a  cer- 
tain person  therein  named,  or  to  him  or  his 
order,  or  to  bearer,  and  payable  instantly 
on  demand."  2  Dan.  Neg.  Inst.  5th  ed. 
§  1566.    A  check  does  not  have  to  be  accept- 


ed upon  presentment,  but  paid,  if  good  and 
if  properly  presented.  One  of  the  differences 
between  a  common  check  and  an  ordinary 
inland  bill  after  its  acceptance  is  in  relation 
to  the  drawer.  In  the  former,  the  drawer 
is  the  principal  debtor,  and  the  check  pur- 
ports to  be  made  upon  a  fund  deposited;  in 
the  latter,  the  acceptor  is  the  principal  debt- 
or. The  negligence  of  the  holder  of  a  check 
in  not  making  due  presentment,  or  as  to 
giving  the  drawer  notice  of  dishonor,  does 
not  absolutely  discharge  him  from  liability 
except  to  the  extent  to  which  he  may  have 
suffered  loss  or  injury  by  reason  of  such 
negligence. 

These  principles  have  been  stated  because 
citations  have  been  made  of  cases  which 
arose  under  them.     They  do  not,  however, 


for  disobeying  it, — ^the  crossing  by  the 
customer  being  tantamount  to  a  direction 
to  the  banker  to  pay  the  draft  only  to  or 
through  another  banker.  But,  if  the  cross- 
ing is  put  on  by  someone  other  than  the 
maker  of  the  draft,  I  have  a  difficulty  in 
seeing  how  the  banker  could  be  held  liable 
for  not  obeying  it.  Whoever  drew  this  act 
must  have  seen  the  difficulty,  or  rather  the 
impossibility,  of  making  the  crossing  part 
of  the  instrument  itself,  and  at  the  same 
time  preserving  the  negotiable  character  of 
the  draft." 

The  decision  just  cited  evidently  called 
forth  another  statute,  that  of  21  &  22 
Vict.  chap.  79,  which  provided  that  the 
erossing  should  be  part  of  the  check,  and 
its  alteration  or  obliteration  a  forgery,  and 
enacted  more  at  large  the  provisions  of 
19  &  20  Vict.  chap.  25,  as  to  payment.  It 
was  held  in  Smith  v.  Union  Bank,  L.  R. 
1  Q.  15.  Div.  31,  4  Eng.  Rul.  Gas.  436,  af- 
firmincr  L.  R.  10  Q.  B.  291,  that  this  stat- 
ute did  not  affect  the  negotiability  of  a 
check,  and  therefore  that  the  payee  of  a 
check  could  not  recover  against  the  drawee 
bank,  where  it  appeared  that  the  check 
was  stolen  from  the  payee  after  he  had  in- 
dorsed his  name  on  it,  and  crossed  it  with 
the  name  of  his  bankers,  and  it  was  finally 
passed  for  value  to  a  holder  who  after- 
wards paid  it  into  his  bankers,  who  pre- 
sented it  to  the  payee  bank,  who  paia  it 
notwithstanding  that  it  did  not  come 
through  the  bankers  whose  name  was 
crossed  on  the  check.  Mr.  Justice  Black- 
bum,  in  delivering  the  opinion  of  the  lower 
court,  used  the  following  languapje:  "I 
take  it  that  the  effect  of  the  statute  is  that 
the  check  still  remains  negotiable.  The 
lawful  holder  of  it  cannot  sue  the  drawer 
until  he  has  presented  it  to  the  banker, 
and  it  has  been  dishonored;  he  cannot  pre- 
sent it  to  the  banker  effectually,  so  as  to 
make  the  check  be  dishonored,  and  enable 
him  to  fall  back  upon  the  drawer,  except 
through  the  banker  with  whose  name  it 
has  been  crossed;  but  if  he  does  present  it 
through  that  bank  (here  the  London  and 
County  Bank),  and  the  banker  upon  whom 
it  is  drawn  pays  it,  then  the  payment  is 
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perfectly  good  by  the  banker:  all  is  right, 
and  nothing  can  be  found  fault  with  at  all. 
But  in  the  present  case  the  defendants, 
the  bankers,  who  have  paid  it  to  the  holder 
through  another  banker,  without  requir- 
ing presentment  to  be  made  through  the 
bankers  whose  name  was  crossed  upon  it, 
have  done  a  thing  by  which  they  have 
disobeyed  the  statute;  and  if  the  defend- 
ants had  paid  the  check  through  the  Lon- 
don and  Westminster  Bank  to  a  person 
who  was  not  the  lawful  holder,  and  did 
not  take  it  bona  fide,  they  have  paid  it  to 
a  man  who  was  not  the  lawful  owner,  and 
I  think  they  would  have  no  defense  at  the 
suit  of  the  real  owner.  But  they  in  fact 
paid  it,  though  through  a  wrong  banker, 
to  the  real  holder  of  the  check,  and  there- 
fore, though  they  did  wrong,  no  one  is 
damnified.  This  does  not  diminish  the 
security  given  by  crossed  checks;  for  if  a 
check  were  drawn  payable  to  order,  and 
then  crossed,  and  the  person  to  whose  or- 
der it  was  drawn  indorsed  it  specially  to 
his  bankers,  or  kept  it  unindorsed  alto- 
gether, in  either  of  these  cases,  if  a  thief 
got  it  and  were  to  make  a  forged  indorse- 
ment, the  person  who,  in  ignorance,  took 
it,  even  for  value,  would  not  be  holder  at 
all,  and  anyone  who  took  the  check  from 
him,  and  converted  it  to  his  own  use, 
would  be  liable  to  the  true  holder  in  trover. 
.  .  .  Therefore  there  are  obvious  rea- 
sons why  bankers  should  not  and  do  not 
in  practice  generally  pay  checks  to  any 
bank  but  the  one  whose  name  is  across 
the  check;  because  they  can  do  themselves 
no  benefit,  and  they  do  not  protect  their 
customers,  and  may  incur  a  very  serious 
liability.  But  when  it  happens  that  they 
have  paid  to  the  right  holder,  though 
through  a  wrong  banker,  I  do  not  see  how 
anybody  can  complain,  or  bring  an  action 
at  all."  Lord  Cairns,  in  delivering  the 
opinion  of  the  court  of  appeal,  declared 
that  the  earlier  cases  clearly  showed  that 
whatever  might  have  been  the  effect  of 
crossing  the  check,  its  negotiability  was  not 
thereby  restrained,  and  that  it  was  impos- 
sible to  hold  that  the  statutes  had  re- 
strained it,  since  there  was  not  a  word  in 
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fully  cover  th«  present  case.  Here  the 
drawee  of  a  check  was  a  bank  in  a  differ- 
ent place  from  where  the  check  was  drawn 
and  the  drawer  resided.  The  direction  to 
the  drawee  bank  was  at  the  left-hand  lower 
corner  of  the  check,  and  immediately  under 
it  were  the  words,  "Payable  through  the 
Citizens'  Bank  of  Valdosta,  Valdosta,  Ga., 
at  current  rate."  The  check  was  not  for- 
warded through  the  Valdosta  Bank,  but 
came  into  the  possession  of  a  bank  in  Nash- 
ville, Georgia,  the  place  where  the  drawee 
bank  was  located,  and  was  thus  presented  to 
it.  Whether  the  check  was  deposited  with 
such  demanding  bank,  or  sent  to  it  for  col- 
lection, or  how  it  became  the  holder,  is  not 
stated.  On  presentment,  the  drawee  bank 
indorsed  on  the  back  of  the  check  these 
words,  "Will  pay  when  presented  through 
the  Citizens*  Bank  of  Valdosta."  Thereupon 
the  check  was  protested  for  nonpayment,  and 
suit  to  recover  damages  was  brought  by  the 
drawer  against  the  collecting  bank,  which 
caused  the  protest  to  be  made,  on  the 
ground  that  such  protest  was  wrongful  and 
was  maliciously  made. 

Two  questions  are  involved:  (1)  Whether 
the  words,  "Payable  through  the  Citizens' 
Bank  of  Valdosta,"  etc.,  formed  a  part  of 
the  check,  which  the  drawee  bank  was  bound 
to  regard,  or  which  it  had  the  right  to  dis- 
regard. (2)  Whether  this  direction  re- 
quired payment  through  the  Valdosta  Bank, 
or  whether  it  was  merely  permissive,  so 
that  payment  could  be  demanded  through 
that  channel  or  directly  from  the  drawee 
Bank  of  Nashville.  If  the  presentment  to 
the  drawee  was  required  to  be  made  through 
the  Valdosta  Bank,  then  the  drawee  had 
the  right  to  decline  payment  except  upon 
presentment  in  that  manner;  and  if  the  bank 


holding  the  paper  refused  tc  recognize  siicli 
reason  for  nonpayment  on  presentment  by 
it,  and  caused  the  check  to  be  protested,  aud 
notice  to  be  given,  this  was  unwarranted. 

It  was  contended  that  the  words,  "Pay- 
able through  the  Citizens'  Bank  of  Val- 
dosta," etc.,  followed  the  signature,  and 
formed  no  part  of  the  check,  but  amounted 
merely  to  a  memorandum,  which  the  holder 
of  the  check  did  not  have  to  regard.  In 
England  there  is  a  well-known  usage,  which 
has  now  been  made  the  subject  of  an  act  of 
Parliament,  for  the  drawer  or  holder  of  a 
check  to  "cross"  it  with  the  name  of  a 
banker. 

In  2  Daniel  on  Negotiable  Instruments, 
5th  ed.  §  1585a,  it  is  stated  that  the  effect 
of  this  was,  "before  the  statute  which  now 
exists,  a  direction  of  the  drawee  bank  to 
pay  the  check  to  no  one  but  a  banker;  or 
rather,  according  to  the  cases,  with  only  a 
caution  or  warning  to  the  drawees  that  care 
must  be  used  in  paying  it  to  anyone  else." 

In  1  Morse  on  Banks  &  Banking,  4th  ed. 
§  245,  it  is  said:  "In  this  country  the  sys- 
tem of  'crossed  checks,'  strictly  so  called,  is 
unknown.  But  of  late  the  germ  of  a  similar 
custom  has  begun  to  manifest  itself..  Occa- 
sionally checks  have  stamped  or  written  up- 
on them  some  form  of  words  which  is  in- 
tended to  secure  their  payment  exclusively 
through  the  clearing  house.  No  especial 
form  has  as  yet  been  generally  accepted,  and 
the  legal  effect  of  none  of  those  in  use  has 
ever  been  passed  upon.  It  is  safe  to  say, 
however,  that  there  is  no  question  but  that 
the  drawer  could  embody  in  his  order  a  di- 
rection to  his  bank  to  pay  only  upon  pres- 
entation of  the  instrument  in  the  usual 
course  through  the  clearing  house,  and  that 
such  a  direction  would  be  as  valid  and  aa 


them  to  that  effect,  their  sole  object  being 
to  give  a  direction  to  the  drawee  banker. 

On  the  other  hand,  in  Bobbett  v.  Pinkctt, 
L.  R.  1  Exch.  Div.  368,  recovery  was  al- 
lowed the  maker  of  a  crossed  check  payable 
to  order,  which  was  stolen  from  the  payee, 
and  his  indorsement  forged,  though  the 
defendant  took  it  bona  fide,  in  ignorance  of 
the  forgery,  since  the  latter  was  therefore 
not  the  lawful  holder  of  the  check.  One 
of  the  judges  declared  that  not  only  could 
the  payee  maintain  an  action  against  the 
defendant,  but  that  it  was  no  less  certain 
that  the  drawee  bankers  could  have  done 
so  if  the  plaintiff  had  refused  to  allow  them 
to  debit  his  account  with  the  amount  of  the 
check. 

The  statutes  just  referred  to  were  re- 
pealed by  the  crossed  checks  act  of  1870 
(39  &  40  Vict.  chap.  81),  which  in  its  turn 
was  repealed  bv  the  bills  of  exchange  act 
of  1882  (45  &  46  Vict.  chap.  01),  by  which, 
with  the  amendment  of  6  Edw.  7,  chap.  17. 
crossed  checks  are  now  governed.  By  these 
acts  it  was  provided  that  where  a  banker 
30  L.R.A.(N.S.) 


in  good  faith,  and  without  negligence,  re- 
ceived payment  from  a  customer  of  a  crossed 
check,  and  the  customer  had  no  title  or 
defective  title  thereto,  the  banker  should 
not  incur  any  liability  to  the  true  owner  of 
the  check  by  reason  only  of  having  received 
such  payment,  and  this  provision  has  been 
the  subject  of  interpretation  in  the  follow- 
ing cases:  Great  Western  R.  Co.  v.  Lon- 
don &  Countv  Bkg.  Co.  [1901]  A.  C.  414; 
Cflpital  &  Counties  Bank  v.  Gordon  [1903] 
A.'C.  240,  affirming  [1902]  1  K.  B.  242, 
which  allowed  an  appeal  from  the  judg- 
ment of  the  trial  court,  reported  in  83  L. 
T.  N.  S.  762;  Matthiessen  v.  London  k 
County  Bank,  L.  R.  5  C.  P.  Div.  7;  Klein- 
wort  V.  Comptoir  National  D'Escompte 
[lvS94]  2  Q.  B.  157;  Lacave  v.  Credit  Lyon- 
nais  [1897]  1  Q.  B.  148;  Clarke  v.  London 
&  County  Bkg.  Co.  [1897]  1  Q.  B.  552; 
Akrokerri  (Atlantic)  Mines  v.  Economic 
Bank  [1904]  2  K.  B.  465;  Bevan  v.  Na- 
tional Bank,  23  Times  L.  R.  05. 
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binding  upon  the  bank  as  a  direction  to  pay 
only  to  the  order  of  a  particular  person. 
If  the  check  be  payable  to  the  order  of  A.  13., 
it  is  probable  that  the  privilege  of  includ- 
ing such  instructions  in  his  order,  when 
indorsing  over,  might  be  accorded  to  him; 
certainly  indorsements  in  this  form  are  very 
frequent,  and  no  bank  would  be  safe  in  dis- 
regarding them.  Supposing  the  direction  to 
be  properly  given,  the  collecting  and  the 
paying  bank  must  both  respect  it,  and  the 
English  cases  above  mentioned  would  be 
precedent  directly  in  force.  It  would 
amount  to  an  express  designation  by  the 
drawer,  or  the  payee,  of  the  manner  in  which 
alone  payment  is  authorized  to  be  demand- 
ed or  made." 

A  check  being  in  the  nature  of  an  order 
on  a  bank  or  banker  to  pay  a  certain  sum 
purporting  to  be  on  deposit,   there  would 
seem  to  be  no  reason  why  the  drawer  could 
not  direct  the  bank  to  pay  only  when  pre- 
sented  through   a   specified   channel   or   by 
a  particular  person  or  bank.    The  drawer  is 
not  compelled  to  make  the  check  payable  to 
bearer  or  order.    Likewise,  no  sound  reason 
is  perceived  why,  in  giving  direction  to  the 
bank  of  deposit,  he  cannot  make  an  addition 
to   the   mere   order   for   payment.      If   the 
person  to  whom  the  check   is  delivered  is 
not  willing  to  accept  it  with  such  direction, 
he  can  reject  it;  but  if  he  accepts  it  payable 
only  through  a  particular  bank,  or  through 
a  particular  banker,  he  cannot  insist  that 
the  bank  on  which  it  is  drawn  must  disre- 
gard  this   direction   given  to   it  by   a  de- 
positor on  the  face  of  the  paper.    No  ground 
has  been  suggested  why  such  a  direction  by 
one  to  his  banker,  in  ordering  the  latter  to 
pay  money,  is  illegal  or  unreasonable,  the 
banks  being  in  the  same  state  and  not  far 
distant  from  each  other.    The  case  in  hand 
aoes  not  present  the  question  of  whether  the 
drawer   of   the  check   has  been   wholly   ur 
partially  discharged  by  negligence  or  delay 
in  presentation,  but  whether,  in  giving  di- 
rection to  his  banker  to  pay  the  check,  he 
can    lawfully   direct  payment   to   be  made 
through  a  certain  medium,  and  whether  the 
bank,  when  so  instructed,  is  bound  to  disre- 
gard  such  direction  at  the  demand  of  an- 
other collecting  bank. 

In  Nazro  v.  Fuller,  24  Wend.  374,  it  was 
held  that  an  alteration  of  a  promissory  note 
by  the  payee  thereof,  so  as  to  make  it  pur- 
port to  be  payable  at  a  particular  place, 
vitiates,  it  in  the  hands  of  an  indorsee,  so 
that  he  cannot  recover  upon  it  in  an  action 
against  the  maker;  and  that,  if  it  be  doubt- 
ful whether  it  be  an  alteration  of  a  note  or 
a  mere  memorandum  by  the  payee,  indicat- 
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ing  where  demand  for  payment  sliould  be 
made  to  charge  him  as  indorser,  the  ques- 
'  tion,    it   seems,   should   be   submitted   to   a 
jury. 

In  Warirington  v.  Early,  2  El.  &  Bl.  7G3, 
a  promissory  note  was  made  payable  six 
months  after  date,  "with  lawful  interest." 
After  it  had  been  signed,  without  the  assent 
of  the  makel",  but  with  the  assent  of  the 
holder,  there  was  added,  in  the  corner  of 
the  note,  "interest  at  6  per  cent  per  annum." 
It  was  held  that  this  addition  materially 
altered  the  contract,  and  that  the  holder 
could  not  recover  on  the  note  against  the 
maker. 

As  to  alterations  in  written  contracts  in 
this  state,  see  Civil  Code  1895,  §§  3702, 
3703;  Gwin  v.  Anderson,  91  Ga.  827,  18  S. 
E.  43;  Hotel  Lanier  Co.  v.  Johnson,  103  Ga. 
604,  30  S.  E.  568;  Pritchard  v.  Smith,  77 
Ga.  463.  See  also  Woodworth  v.  Bank  of 
America,  19  Johns.  391,  10  Am.  Dec.  239; 
Polo  Mfg.  Co.  V.  Parr,  8  Neb.  379,  30  Am. 
Rep.  830,  1  N.  W.  312;  Farmers*  Bank  v. 
Ewing,  78  Ky.  264,  39  Am.  Rep.  231 ;  Wait 
V.  Pomeroy,  20  Mich.  425,  4  Am.  Rep.  395; 
1  Dan.  Neg.  Inst.  6th  ed.  §§  149,  150,  pp. 
173,  174,  and  citations;  4  Am.  &  Eng.  Enc. 
Law,  2d  ed.  pp.  137(11),  140;  McCalla  v. 
McCalla,  48  Ga.  602;  Griffin  v.  City  Bank, 
68  Ga.  584. 

It  is  commonly  stated  that  the  contract 
must  be  collected  "from  four  corners"  of 
the  document,  and  no  part  of  what  appears 
there  is  to  be  excluded;  and  Mr.  Daniel,  in 
his  work  on  Negotiable  Instruments,  has 
somewhat  broadly  declared  that,  as  indorse- 
ments are  made  on  the  back  of  a  negotiable 
instrument,  it  might  be  said  that  the  pur- 
port of  the  instrument  is  to  be  collected 
from  "the  eight  corners."  1  Dan.  Neg.  Inst. 
5th  ed.  §  151,  p.  176.  A  distinction  is  some- 
times made  between  an  entry  upon  a  note 
or  check  at  the  time  when  it  is  made,  and 
which  is  intended  as  a  part  of  it,  and  a 
mere  memorandum  made  by  some  person 
for  convenience,  and  forming  no  part  of  the 
instrument.  In  the  case  before  us  the  di- 
rection immediately  follows  the  name  of  the 
drawee  bank.  From  the  allegations  of  the 
petition  it  appears  to  have  been  placed  there 
when  the  check  was  drawn,  as  a  part  of  the 
direction  to  the  bank.  It  was  a  material 
part  of  such  direction,  and  the  drawee  bank 
had  the  right  to  decline  to  disregard  it. 

It  was  argued  that  the  statement  that  the 
check  was  "payable"  through  the  Valdosta 
Bank  did  not  indicate  the  exclusive  method 
of  collection,  but  gave  to  the  holder  an  op-, 
tion  to  present  it  through  that  medium  or 
through  any  other  medium  to  the  Nashville 


704 


GEORGIA  SUPREME  COURT. 


Mail, 


Bank.  If  a  negotiable  instrument  is  payable 
at  one  of  two  banks,  it  may  be  presented  for 
payment  to  either.  The  word  **payable"  has 
been  defined  as  follows:  "That  may,  can,  or 
should  be  paid;  suitable  to  be  paid;  that 
may  be  discharged  or  settled  by  delivery  of 
value;  matured;  now  due."  Webster's  Diet. 
As  commonly  employed  in  commercial  paper 
or  contracts,  in  stating  the  time  or  nianser 
of  payment,  the  word  "payable"  dors  not 
give  to  the  debtor  an  option  or  privilege  of 
paying  at  such  time  or  in  such  manner,  but 
signifies  that  payment  is  to  be  thus  made. 
If  it  should  be  stated  in  a  note  or  bill  of 
exchange  that  the  amount  mentioned  was 
payable  in  thirty  days,  clearly  the  expres- 
sion would  mean  that  such  amount  was  to 
be  paid  at  that  time^  not  merely  that  the 
debtor  might  then  pay  it.  So,  if  an  obliga- 
tion should  be  declared  to  Le  payable  in  gold 
coin  of  a  certain  fineness,  it  would  mean 
that  it  was  to  be  thus  paid.  And  so  numer- 
ous illustrations  might  be  given.  A  direc- 
tion in  a-  check  to  the  drawee  bank  that  it 
is  "payable"  through  another  named  bank 
means  that  it  is  to  be  paid  in  that  way. 
Alma  V.  Guaranty  Sav.  Bank,  8  C.  C.  A. 
664,  19  U.  S.  App.  022,  60  Fed.  203;  Gate 
V.  Patterson,  26  Mich.  191,  194;  Johnson  v. 
Dooley,  66  Ark.  71,  40  L.R.A.  74,  44  S.  W. 
1032;  Easton  v.  Hyde,  13  Minn.  90,  Gil.  83; 
Webster  v.  Cook,  38  Cal.  423.  Taken  in  con- 
nection with  the  direction  from  the  drawer 
of  the  check  to  the  drawee  bank  to  pay  a 
certain  sum,  the  addition  meant  that  the 
sum  was  to  be  paid  through  the  Valdosta 
Bank. 

It  follows,  from  what  has  been  said,  that, 
under  the  allegations  of  the  petition,  the 
drawee  bank  had  a  right  to  decline  to  pay 
the  check  until  presented  through  the  Val- 
dosta Bank,  and  that,  upon  its  entering  upon 
the  back  of  the  check  that  it  would  pay 
when  80  presented,  the  collecting  bank  was 
not  authorized  to  cause  the  check  to  be  pro- 
tested and  notice  to  be  given.  It  was  there- 
fore not  erroneous  for  the  trial  judge  to 
overrule  the  demurrer  to  the  petition.  We 
have  not  discussed  the  motive  which  it  was 
alleged  actuated  the  collecting  bank  in  caus- 
ing the  protest  to  be  mxde,  as  without  it  we 
hold  that  the  petition  set  out  a  cause  of 
action.  Atlanta  Nat.  Bank  v.  Davis,  96 
Ga.  334,  61  Am.  St.  Rep.  139,  23  S.  K. 
190;  Hilton  v.  Jesup  Bkg.  Co.  128  Ga.  30, 
11  L.R.A.(N.S.)  224,  57  S.  E.  78,  10  A.  & 
E.  Ann.  Cas.  987;  State  Mut.  Life  &  An- 
nuity Asso.  V.  Baldwin,  116  Ga.  866,  43  S.  K 
262. 
•    Judgment  affirmed. 

All  the  Justices  concur. 
30  L.R.A.(N.S.) 


INDIANA  SUPREME  COURT. 

WILLIAM  C.  SMITH  et  al. 
▼. 

WILLIAM  H.  STEPHENS,  County  Treas- 
urer, Appt. 

(173Ind.  664,  91N.  E.  167.) 

Tax  *  discrimination  *  banlc  stock  — 
constitutional  rights. 

1.  Stockholders  of  a  bank  are  not  denied 
constitutional  privileges  and  immunities, 
uniformity  of  taxation,  or  the  equal  pro- 
tection of  the  laws,  by  a  statute  allowing 
a  deduction,  in  fixing  the  value  of  its  capi- 
tal stock  for  taxation,  of  onlv  the  assessied 
value  of  real  estate  held  by  it,  rather  than 
the  amount  invested  in  real  estate,  al- 
though it  results  in  the  taxation  of  the 
real  estate  to  its  full  value,  while  such 
property  is  assessed  to  others  at  only  a 
fraction  of  its  value,  if  the  statute  pro- 
vides that  it  shall  be  assessed  at  its  full 
value. 

Same  ^  method  of  compntingr. 

2.  In  determining  the  amount  of  capital 
and  surplus  of  the  stock  of  a  bank  for  taxa- 
tion, under  a  statute  permitting  the  as- 
sessed value  of  real  estate  held  by  the  bank 
to  be  deducted  from  the  valuation  of  the 
capital  stock,  if  the  amount  invested  in 
real  estate  is  deducted  by  the  bank  from 
its  capital  and  surplus  in  making  its  re- 
turn,-the  tax  officers  must  treat  that  sum 
as  disposed  of  in  the  real  estate  assessment, 
and  cannot  add  it  to  the  amount  of  capital 
and  surplus  returned,  and  deduct  from  the 
total  merely  the  actual  value  at  which  the 
real  estate  was  assessed. 

Same  ^  deduction  of  real  estate. 
■  3.  If  a  bank,  in  making  a  return  of  its 
capital  and  surplus  for  taxation,  deducts 
the  amount  invested  in  real  estate,  under 
a  statute  providing  that  the  assessed  value 
of  its  real  estate  may  be  deducted  from  the 
valuation  of  its  capital  stock,  it  is  not  en- 
titled to  a  further  deduction  of  such  as- 
sessed valuation,  such  item  being  eliminated 
from  the  account. 

(March  8,  1910.) 

Note,  ^  Constittttionalitif  of  statute 
tohich  allows  a  deduction  of  only  the 
assessed  value  of  the  i*eal  estate  in 
assessing  the  capital  stock  of  a  ear" 
poration. 

This  is  one  phase  of  the  more  general 
question  of  constitutional  equality  in  rela- 
tion to  corporate  taxation  treated  in  the 
note  to  Bacon  v.  State  Tax  Comrs.  GO 
L.R.A.  321.  No  cases  decided  since  the 
preparation  of  the  earlier  note  have  been 
found  which  pass  upon  the  precise  question 
raised  in  Smith  v.  Stephens. 

It  will  be  noted  that  in  that  case  the 
contention  was  that  a  statute  was  invalid 
which  authorized  the  deduction  of  only 
the  assessed  value  of  real  estate,  upon  the 
ground   that,   since  the  real   estate   repre- 
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APPEAL  by  complainants  from  a  judg- 
ment of  the  Circuit  Court  for  Warren 
County  sustaining  a  demurrer  to  the  com- 
plaint in  a  suit  to  enjoin  the  collecting  of 
alleged  unlawful  taxes  assessed  on  certain 
oorporate  stock.     Reversed. 

The  facts >  are  stated  in  the  opinion. 

Messrs.  Hanly,  McAdams,  &  Artman 
for  appellants. 

Messrs.  Stansbury  &  Billings  for  ap- 
pellee. 

Myers,  J.,  delivered  the  opinion  of  the 
oourt: 

Complaint  by  appellants,  as  stockholders 
of  Warren  County  Bank,  to  enjoin  the  treas- 
urer from  collecting  alleged  unlawful  taxes 
assessed  against  them  on  their  shares  of 
stock. 

The  questions  for  determination  arise  up- 
on the  construction  to  be  given  Burns's 
Anno.  Stat.  1908,  §§  10,208-10,210,  inclusive. 
The    complaint    discloses    that    appellants 


were  all  the  shareholders  of  the  Warren 
County  Bank.  In  making  the  statement  for 
taxation  in  1907,  the  cashier  of  the  bank 
reported  to  the  auditor,  under  §  10,210,  that 
the  capital  stock  of  the  bank  was  $50,000, 
its  surplus  $20,000,  and  its  undivided 
profits  $2,800;  that  $14,800  of  its  surplus, 
over  and  above  the  $20,000,  had  been  in- 
vested in  real  estate,  which  the  bank  had 
been  compelled  to  take  in  the  course  of  its 
business,  which  real  estate  was  situate  in 
different  townships  from  the  township  of 
the  location  of  the  bank;  and  the  officer  in 
his  statement  deducted  the  sum  of  $14,800 
so  invested  from  the  surplus,  and  reported 
the  remainder  of  its  surplus,  and  undivided 
profits,  together  with  its  capital,  for  taxa- 
tion at  the  sum  of  $72,800.  The  board  o! 
review  added  the  $14,800  to  the  surplus  and 
undivided  pro  tits,  making  a  total  of 
$87,600,  upon  which  it  imposed  an  assess- 
ment of  80  per  cent  on  the  whole,  which  was 
the  rule  applied  in  assessing  all  other  bank 


sented  an  investment  and  an  actual  value 
greater   than    the    assessed   value,   the   de- 
duction   of   the   latter   operated    to    render 
the  residue,  although  still  representing  real 
estate,  taxable  in  the  guise  of  an  assess- 
ment against   stock,   with   the   result   that 
real  estate  owned  by  the  bank  was  taxed  to 
its   full   value,   whereas  real   estate  owned 
by  individuals  was  assessed  at  only  a  frac- 
tion of  its  real  value.     There  are  cases  in- 
volving  statutory   construction    in    respect 
of  the  method  of  computing  values.     Such 
cases  come  within  the  note  to  State  Board 
V.    People,   58  L.R.A.   513,   on   taxation   of 
capital  stock  of  corporations.    Cases  of  this 
kind   which   hold   that  a  deduction  of  the 
assessed  value  of  real  estate  must  be  made 
may,   in   some   sense,  be  regarded   as   rest- 
ing  on   considerations  applicable   to   a   de- 
termination   of   the   validity    of   a   statute 
expressly  providing  for  a  deduction  of  the 
assessed  value.     For  instance,  it  was  said 
in  State  ex  rel.  Dillon  v.  Graybeal,  60  W. 
Va.  357,  55  S.  E.  398,  a  case  decided  since 
the  note  in  58  L.R.A.  was  prepared:     "The 
claim  of  right  to  deduct  the  actual  value 
of   the  real  estate,  instead  of  its  assessed 
value,  is  predicated  upon  the  failure  of  the 
legislature  to  limit  the  word  'value'  in  the 
latter  part  of  §  79  by  the  use  of  the  word 
'assessed'  in  connection  with   it,  as  it  did 
in    the  first  part  of  the  section.     To  sus- 
tain this  contention  would  impute  to  the 
legislature    either    a    grave    oversight,    by 
which  the  taxes  on  vast  amounts  of  values 
in    the  capital  of  banks  and  trust  compa- 
nies would  be  lost  to  the  state,  counties, 
and   municipalities,  or  an   intention  to  al- 
low these  values  to  escape  taxation.     Such 
institutions   are  located   in   the   cities  and 
towns  of  a  prosperous   and   rapidly  grow- 
ing   state.      Their   real-estate   holdings   are 
nearly  always  city  property,  constantly  in- 
creasing in  value.     The  assessment,  of  real 
estate  made  in  1905  is  to  remain  unchanged 
until   the  vear  1909,  while  the  assessment 
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of  banks  and  trust  companies  is  to  be  made 
annually.  As  the  real-estate  assessment 
cannot  be  changed,  opportunities  would  be 
afforded  in  many  instances,  if  the  actual, 
instead  of  the  assessed,  value  could  be  de- 
ducted, of  cutting  down  the  taxable  value 
of  the  capital  of  the  banks  by  deducting 
large  valuations  on  account  of  real  estate, 
due  to  appreciation  since  1905,  on  which  no 
taxes  could  be  assessed  or  levied.  In  this 
case  $35,700  was  presumably  the  value  of 
the  bank's  property  when  the  real-estate 
assessment  was  made.  Now  it  is  over  $70,- 
000.  To  allow  this  large  deduction,  we 
must  say  the  legislature  intended  that,  un- 
der such  conditions,  $35,060  of  the  value 
of  the  capital  of  the  bank  should  be  re- 
leased from  taxation.  The  statement  of 
the  proposition  works  its  own  refutation. 
In  limiting  the  reduction  to  the  assessed 
value,  no  possible  injustice  is  done  the 
bank.  In  paying  taxes  on  the  assessed 
value  of  its  real  estate,  and  in  addition 
thereto  taxes  on  the  aggregate  value  of  its 
real  estate  and  capital,  surplus,  and  un- 
divided profits,  less  the  assessed  value  of 
the  real  estate,  a  bank  pays  taxes  on  noth- 
ing more  than  it  owns.  If  allowed  to  de- 
duct a  sum  larger  than  the  assessed  value- 
of  the  real  estate,  as  an  actual  value,  it 
would  pay  on  only  a  part  of  what  it  owns." 
It  does  not  seem  to  have  been  urged  that 
the  statute  as  so  construed  was  invalid, 
and  it  is  cited  merely  for  purposes  of  il- 
lustration. 

A  note  on  taxation  of  shares  of  stock 
and  corporate  assets  as  double  taxation, 
which  supplements  a  narrow  phase  of  the 
note  to  60  L.R.A.  321,  to  which  reference 
has  already  been  made,  is  appended  to  East 
Livermore  v.  Livermore  Falls  Trust  &  Bkg» 
Co.  15  L.R.A.(N.S.)    952. 

On  the  question  of  state  taxation  of  na- 
tional banks,  see  the  note  to  45  L.R.A.  737. 

L.  A.  W. 
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shares,  making  $70,080;  from  this  latter 
sum  the  board  deducted  $7,070,  the  assessed 
value  of  the  real  estate  in  which  the  bank 
had  invested  $14,800,  leaving  $63,010  for 
taxation.  The  bank  appealed  from  this  as- 
sessment to  the  board  of  state  tax  commis- 
sioners, which  board  dismissed  the  appeal 
on  the  ground  that  there  was  no  right  of 
appeal  in  the  bank.  The  stockholders  then 
paid  the  taxes  based  upon  the  amoimt  which 
they  admitted  as  correct,  to  wit,  $58,240, 
and  brought  suit  to  enjoin  collection  of  the 
difference  by  the  treasurer  alleged  to  be  then 
threatened.  A  demurrer  was  sustained  to 
the  complaint,  the  ruling  on  which  is  the 
only  error  assigned. 

The  controversy  arises  over  the  wording 
of  §  10,210,  Burns's  Anno.  Stat.  1908,  re- 
specting the  manner  of  assessing  the  shares 
of  stock  in  a  banking  business  represented 
by  shares,  that  "whenever  any  such  bank, 
banking  association,  or  trust  company  shall 
have  acquired  real  estate,  the  assessed  Talue 
of  such  real  estate  shall  be  deducted  from 
the  valuation  of  the  capital  or  capital  stock 
of  such  bank,  banking  association,  or  trust 
company;"  it  being  insisted,  first,  that  if 
the  bank  is  not  permitted  to  deduct  the 
amount  it  has  invested  in  the  real  estate, 
but  only  the  assessed  value,  then,  as  to  the 
difference  between  the  amount  invested  and 
the  assessed  value,  such  difference  is  twice 
or  doubly  taxed,  in  violation  of  the  14th 
Amendment  of  the  Federal  Constitution 
guarantying  due  process  of  law,  unabridged 
privileges  and  immunities,  and  the  equal 
protection  of  the  laws,  and  §  1,  art.  10, 
of  the  state  Constitution,  providing  that 
taxation  shall  be  upon  a  uniform  and  equal 
rate  of  assessment,  and  §  23,  art.  1,  of  the 
state  Constitution,  prohibiting  privileges 
and  immunities  to  one  class  which,  upon 
the  same  terms,  shall  not  belong  to  all  citi- 
zens. Taking  the  last  proposition  first,  to- 
gether with  the  equal  protection  and  the 
privilege  and  immunity  clauses  of  the  Fed- 
eral Constitution  to  which  it  is  allied,  if  all 
who  are  in  the  same  class  or  like  situated 
are  dealt  with  alike,  there  is  no  discrimi- 
nation  inimical  to  either  Constitution.  We 
have  lately  had  occasion  to  go  into  these 
questions.  Johnson  County  v.  Johnson 
(1009)  173  Ind.  — ,  89  N.  E.  690,  and  cases 
there  collected,  and  it  is  unnecessary  to  cite 
the  cases  again.  And  whether  the  legisla- 
tion is  applicable  to  a  large  or  small  class 
is  a  purely  legislative  question.  Johnson 
County  V.  Johnson,  supra,  and  cases  there 
cited. 

What  property  shall  be  assessed,  and  how 
taxed,  is  a  legislative  question,  so  long  as 
there  is  uniformity  and  equality  of  rate,  as 
to  those  of  the  same  class.  Johnson  County 
V.  Johnson,  supra,  and  cases  cited;  State 
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ex  rel.  Lewis  ▼.  Smith,  168  Ind.  643,  63 
L,R.A.  116,  63  N.  E.  25,  214,  64  N.  E.  18; 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Back- 
us, 133  Ind.  613,  18  L.R.A.  729,  33  N.  E. 
421;  Gilson  v.  Rush  County,  128  Ind.  65, 
11  L.R,A.  836,  27  N.  E.  236;  Cooley,  Taxn.  6, 
169;  Sharpless  v.  Philadelphia,  21  Pa.  147, 
69  Am.  Dec.  769.  The  due  process  of  law, 
equal  protection  of  the  laws,  and  the  privi- 
lege and  immunity  clauses  of  §  1,  art  14,  of 
the  Amendments  to  the  Federal  Constitu- 
tion, do  not  abridge  the  right  of  the  states 
to  adjust  their  systems  of  taxation  in  all 
proper  and  reasonable  ways,  so  long  as  dis- 
crimination is  not  made  against  particular 
classes  or  particular  persons.  Johnson 
County  V.  Johnson,  supra,  and  cases  cited. 
State  Railroad  Tax  Cases,  92  U.  S.  576, 
23  L.  ed.  663;  Jennings  v.  Coal  Ridge 
Improv.  &  Coal  Co.  147  U.  S.  147,  37  L.  ed. 
116,  13  Sup.  Ct.  Rep.  282;  Travellers'  Ins. 
Co.  V.  Connecticut  (1901)  186  U.  S.  364,  46 
L.  ed.  949,  22  Sup.  Ct.  Rep.  673.  It  is  not 
claimed  here  that  there  is  discrimination, 
save  in  the  one  particular  that  the  share- 
holders would  be  doubly  taxed,  in  violation 
of  the  equality  clause,  by  reason  of  being 
taxed  on  the  difference  between  the  assessed 
value  of  the  real  estate  and  the  amount  in- 
vested in  the  real  estate  upon  which  they 
are  taxed,  as  surplus,  in  that  the  surplus 
to  that  extent  is  represented  by  the  real 
estate,  and  so  taxed.  The  object  and  the 
express  letter  of  the  statute,  the  system  of 
taxation  as  a  whole,  is  one  thing;  its  appli- 
cation to  administration  is  quite  a  different 
thing,  and  it  is  by  reason  of  this  difference, 
and  not  by  reason  of  a  deficiency  or  in- 
equality in  the  law  itself,  that  the  condition 
arises  which  is  here  presented.  The  statute 
with  respect  to  the  assessment  of  both  per- 
sonal and  real  property  is  the  same;  it  re- 
quires that  each  be  assessed  at  its  "true 
cash  value,"  or  "full  true  cash  value,  .  . 
.  being  the  price  which  could  be  obtained 
therefor  at  private  sale,  and  not  at  force 
or  auction  sale."  Burns's  Anno.  Stat.  1908, 
§§  10,197,  10,202,  10,266.  Take  the  case  be- 
fore us.  It  is  alleged  that  the  bank  has  in- 
vested $14,800  in  real  estate,  and  that  it  is 
of  that  value,  yet  it  is  only  assessed  for 
taxation  at  $7,070,  less  than  half  its  "true 
cash  value."  Had  it  been  assessed  at  its 
"true  cash  value,"  it  would  have  been  as- 
sessed at  at  least  $14,800,  so  that  it  is  seen 
that  the  fault  lies  not  with  the  statute,  but 
with  the  assessing  authorities.  It  is  no 
answer  to  say  that  the  taxes  are  assessed 
upon  an  equal  valuation  with  other  lands, 
for  if  so,  that  only  proves  that  none  of  them 
are  assessed  at  their  full  true  cash  value; 
but,  so  far  as  the  statute  is  concerned,  that 
is  the  command  in  valuing.  State  ex  rel. 
Lewis   v.   Smith    (1901)    158   Ind.   565,   63 
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L.R.A.  116,  63  N.  E.  25,  214,  64  N.*E.  18; 
Willis  V.  Crowder,  134  Ind.  516,  34  N.  E. 
316;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v. 
Backus,  133  Ind.  513,  535,  18  L.R.A.  729, 
33  N.  £.  421.  It  can  be  no  fault  of  the  law 
that  the  valuing  officers  have  failed  in  their 
duty. 

If  the  land  is  assessed  at  leys  than  one- 
half  its  adnoitted  value,  then  appellants  are 
not  paying,  by  so  much,  as  much  as  they 
ought  to  pay,  but  are  paying  relatively  the 
same  on  the  real  estate,  supposing  the  as- 
sessment upon  all  other  lands  to  be  made  in 
the  same  manner;  and  the  amount  they  are 
assessed  on  the  difference  in  their  surplus 
invested  in  the  land  would  probably  be 
about  the  equivalent,  allowing  for  the  differ- 
ence in  the  rate  between  the  township 
where  the  land  is  located  and  taxed  and 
the  township  where  the  bank  is  located  and 
taxed;  but  even  that  condition  and  that 
inequality  is  not  one  created  by  the  stat- 
ute, or  one  contemplated.  The  statute  in- 
tends just  the  contrary;  it  intends  equality, 
and  if  the  true  cash  value  of  all  property 
were  made  the  basis  for  taxation  as  the 
statute  intends,  it  would  result  in  about  as 
equal  and  uniform  a  rate  as  is  possible  to 
be  devised.  If  that  were  the  case,  then, 
where  it  is  provided,  as  in  §  10,210,  that 
"whenever  any  such  bank,  banking  associa- 
tion, or  trust  company  shall  have  acquired 
real  estate,  the  assessed  value  of  such  real 
estate  shall  be  deducted  from  the  valuation 
of  the  capital  or  capital  stock  of  such  bank, 
banking  association,  or  trust  company,"  we 
have  no  difficulty  in  understanding,  what 
was  intended,  and  that  is  that  the  assessed 
value  is  intended  by  the  statute  to  be  the 
"true  cash  value,"  and  this  would  result 
in  equality  among  all  classes  of  taxpayers, 
and  on  all  classes  of  property.  We  are  re- 
ferred to  §  10,234,  Burns's  Anno.  Stat.  1908, 
referring  to  the  taxation  of  domestic  corpo- 
rations, providing  that  "where  the  capital 
stock  or  any  part  thereof  is  invested  in 
tangible  property  returned  for  taxation, 
such  capital  stock  shall  not  be  assessed  to 
the  extent  that  is  so  invested,"  as  placing 
stress  on  the  difference  between  the  amount 
invested  in  land  or  tangible  property  and 
the  assessed  value  of  the  tangible  property, 
and  permitting  deduction  .of  tlie  amount  so 
invested  in  assessing  the  stock  or  the  corpo- 
ration itself.  It  should  be  noted  that  this 
section  applies  to  domestic  corporations 
other  than  banking,  and  a  different  method 
of  assessment  is  used,  but  the  one  idea  is 
paramount  as  to  the  stock,  and  that  is  to 
ascertain  its  cash  value,  which,  for  tlie  pur- 
poses of  taxation,  does  not  represent  the 
tangible  property,  whilst  for  all  other  pur- 
poses it  does;  and  if  the  capital  stock  ex- 
ceeds in  value  that  of  the  tangible  property, 
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the  stock  is  taxable  on  the  excess,  but  if  the 
tangible  property  exceeds  in  value  the  capi- 
tal stock,  the  latter  is  not  taxable.  Hylaiid 
V.  Central  Iron  &  Steel  Co.  129  Ind.  68,  13 
L.R.A.  616,  28  N.  E.  308;  Hyland  v.  Brazil 
Block  Coal  Co.  128  Ind.  335,  26  N.  E.  672. 

If  the  land  were  assessed,  as  the  statute 
commands,  at  its  "full  cash  value,"  that 
would  be  the  limit  of  the  amount  wliich 
should  be  paid  upon,  and  manifestly  not  the 
amount  invested.  For  example,  suppose  the 
bank  had  invested  $14,800  in  real  estate, 
which  was  in  fact  only  worth  $7,070.  Its 
surplus  is  in  fact  reduced  $7,730,  through 
a  failing  investment  Of  $14,800,  but  it  would 
be  manifestly  unjust  to  tax  the  shares  for 
$14,800,  when  $7,070  is  invested  in  real  es- 
tate which  is  taxed,  and  as  equally  manifest 
that  it  would  be  unjust  to  tax  the  shares 
on  the  basis  of  a  surplus  of  $7,730  which  did 
not  exist;  so,  for  the  purposes  of  taxation 
only,  and  to  avoid  double  taxation,  the  real 
estate  is  separated,  and  taxed  the  same  as 
other  real  estate,  upon  the  theory  that  all 
real  estate  in  the  taxing  district  is  assessed 
at  its  true  cash  value,  and,  as  the  represen- 
tative of  an  equal  amount  of  the  surplus, 
this  valuation  is  deducted  from  the  valua- 
tion of  the  shares,  and  the  remaining  sur- 
plus, if  any,  goes  to  make  up  the  valuation 
of  the  shares,  as  distinct  from  the  real  es- 
tate. But  if  the  whole  amount  invested  in 
the  real  estate  were  deducted,  and  the  real 
estate  taxed  at  one  half  its  value,  or  less,  as 
in  this  case,  and  only  that  amount  taxed, 
an  actual  value  of  one  lialf  would  not  be 
taxed  at  all.  In  the  absence  of  some  show- 
ing, the  land  would  be  presumed  to  be  equal 
in  value  to  the  amount  invested  in  it.  Take 
the  other  side  of  the  question,  and  suppose 
that  upon  an  investment  of  $14,800  the 
bank  had  acquired  real  estate  of  the  value 
of  $25,000.  The  shares  are  worth  $10,200 
more  than  the  apparent  assets,  or  nomi- 
nal surplus;  here  again  the  value  of  the 
shares  must  be  ascertained,  but  how  ascer- 
tained. Fourteen  thousand  eight  hundred 
dollars  of  the  surplus  is  invested  in  the  real 
estate,  and  the  additional  sum  of  $10,200 
is  an  actual  surplus.  If  the  real  estate  were 
assessed  at  its  full  cash  value,  as  the  stat- 
ute contemplates,  it  would  represent  not 
only  the  $14,800,  but  $10,200  additional, 
and  that  value  would  be  taxed  as  land,  not 
as  shares,  and  that  sum  would  be  deducted 
from  what  would  otherwise  be  the  value 
of  the  shares,  and  the  result  would  be  the 
same  iii  the  taxing  process  as  in  case  of  the 
land  being  less  in  value  than  the  amount 
invented,  but  it  could  not  be  insisted  in  such 
case  that  the  land  should  be  taxed,  and  the 
shares  taxed  for  the  difference  between 
the  invcRtment  and  the  added  value,  for 
*  that  would  clearly  be  double  taxation,  neith* 
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er  to  be  presumed  to  be  intended  or  given 
effect.  The  value  of  the  stock  for  the  pur- 
poses of  taxation  should  not  be  confounded 
with  its  value  as  representing  the  actual 
value  for  any  other  purpose.  The  statute 
does  not  provide  that  the  amount  invested 
in  the  land  shall  be  deducted,  as  in  case 
of  domestic  corporations  other  than  bank- 
ing, for  the  obvious  reasons  that,  in  assess- 
ing the  stock  in  such  domestic  corporations, 
the  stock  is  only  assessed  on  the  excess 
value  of  the  stock  above  the  value  of  the 
tangible  property,  which  may  consist  of  land 
or  other  tangible  property,  or  both,  as  im- 
portant parts  of  the  business;  whilst  as  to 
banks  they  are  supposed  and  intended  to 
have  their  assets  in  money,  as  being  quasi 
public  institutions  and  servers  of  the  public, 
and  those  incorporated  under  the. state  law 
can  only  acquire  and  hold  real  estate  for  cer- 
.tain  defined  purposes,  and  cannot  hold  other 
real  estate  for  a  longer  period  than  five 
years.    Burns's  Anno.  Stat.  1908,  §  3340. 

The  statute  provides  for  the  deduction  of 
the  assessed  value  of  the  land  upon  the  theo- 
ry that  that  is  the  cash  value,  and  upon 
that  theory  the  one  would,  approximately  at 
least,  equal  the  other,  and  upon  that  theory 
of  the  statute  there  is  no  double  taxation 
in  the  proposition.  That  it  may  not  so 
occur  in  practice  is  not  the  fault  of  the  law, 
but  of  those  charged  with  its  execution. 
Assessments  upon  true  cash  values  would 
operate  equally,  and  that  is  the  design  of 
the  statute.  We  agree  with  counsel  for 
appellants  that  the  matter  of  deduction  of 
the  assessed  value  of  the  real  estate  from 
the  valuation  of  the  stock  is  an  adminis- 
trative matter,  the  basis  for  which  is  one  of 
pure  calculation  from  the  statement  re- 
quired to  be  furnished.  Its  discretion  and 
judgment  must  be  exercised  by  the  board  of 
review  in  fixing  the  value  of  the  stock, 
but  the  direction  for  the  deduction  arises, 
not  from  any  discretion  in  that  board,  but 
from  the  positive  and  mandatory  statute, 
binding  on  all  alike,  and  the  deduction 
should  be  made  by  the  bank  as  a  necessary 
part  of  its  statement  for  the  information 
and  guidance  of  the  board  of  review,  whose 
duties  with  respect  to  the  deduction  are 
purely  administrative.  Owen  County  v. 
Spangler  (1902)  159  Ind.  675,  65  N.  E. 
743;  Monroe  County  v.  Conner,  155  Ind. 
484,  58  N.  E.  828;  Huntington  County  v. 
Heaston,  144  Ind.  583,  55  Am.  St.  Rep. 
192,  41  N.  E.  457,  43  N.  E.  651;  Vigo 
County  V.  Davis,  136  Ind.  503,  22  Xi.R.A. 
515,  36  N.  E.  141. 

The  subjects  and  methods  of  taxation  are 
legislative  matters,  and  cannot  be  disturbed 
so  long  as  the  method  prescribed  is  appli- 
cable alike  to  all  within  the  prescribed 
class.  Corporations,  individualSj  wholesale 
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and  retail  dealers,  domestic  and  foreign 
corporations,  may  be  separately  classified 
and  taxed  differently,  so  long  as  the  con- 
stituent classes  are  treated  alike.  Johnson 
County  v.  Johnson,  supra,  and  cases  there 
cited;  Pomeroy  v.  Beach,  149  Ind.  516,  49 
N.  E.  370;  Duckwall  v.  Jones,  156  Ind.  685, 
58  N.  E.  1055,  60  N.  E.  797;  Chicago  &  N. 
W.  R.  Co.  V.  Oshkosh,  A.  &  B.  W.  R.  Co. 
107  Wis.  192,  83  N.  W.  294;  State  ex  rel. 
Abbot  V.  McFetridge,  64  Wis.  160,  24  N.  W. 
140;  Pingree  v.  Michigan  C.  R.  Co.  118 
Mieh.  314,  63  L.R.A.  274,  76  N.  W.  635; 
Com.  V.  Interstate  Consol.  Street  R.  Co. 
187  Mass.  436,  11  L.R.A.(N.S.)  973,  73 
N.  E.  530,  2  A.  &  E.  Ann.  Cas.  410; 
Buffalo  East  Side  R.  Co.  v.  Buffalo  Street 
R.  Co.  Ill  N.  Y.  132,  2  L.R.A.  384,  19  N. 
E.  63;  Minneapolis  &  St.  L.  R.  Co.  v. 
Minnesota,  186  U.  S,  257,  46  L.  ed.  1151, 
22  Sup.  Ct.  Hep.  900;  Louisville  &  N.  R. 
Co.  V.  Kentucky,  183  U.  S.  503,  46  L.  ed. 
298,  22  Sup.  Ct.  Rep.  95;  Tiillis  v.  Lake 
Erie  &  W.  R.  Co.  176  U.  S.  349,  44  L.  ed. 
192,  20  Sup.  Ct.  Rep.  136;  Dow  v.  Beidel- 
man,  125  U.  S.  680,  31  L.  ed.  841,  2  Inters. 
Com.  Rep.  56,  8  Sup.  Ct.  Rep.  1028;  Mis- 
souri V.  Lewis  (Bowman  v.  Lewis)  101  U. 
S.  22,  26  L.  ed.  989;  Chicago,  B.  &  Q.  R.  Co. 
V.  Iowa  (Chicago,  B.  &  Q.  R.  Co.  v.  Cutts) 
94  U.  S.  163,  24  L.  ed.  95;  Hayes  v.  Mis- 
souri, 120  U.  S.  68,  30  L.  ed.  578,  7  Sup. 
Ct.  Rep.  350;  Barbier  v.  Connolly,  1J3  U. 
S.  27,  28  L.  ed.  923,  5  Sup.  Ct.  Rep.  357. 

We  see  no  ground  of  constitutional  objec- 
tion to  the  statute,  but  its  construction  is 
so  involved  with  the  constitutional  questions 
urged-  that  we  are  constrained  to  depart 
from  the  ordinary  rule  of  declining  to  pass 
upon  constitutional  questions  where  the  case 
may  be  disposed  of  on  other  grounds,  for  the 
judgment  must  be  reversed  on  other 
grounds.  In  making  the  assessment  the 
taxing  officers  added  to  the  nominal  surplus 
of  the  bank,  $14,800  of  that  surplus  in- 
vested in  real  estate,  which  was  clearly 
erroneous  under  any  theory  of  the  law. 
In  such  a  case,  where  the  sum  invested  in 
real  estate  is  deducted  from  the  capital 
stock  or  surplus,  before  or  in  making  the 
return,  the  assessed  value  of  the  real  estate 
should  not  be  deducted  in  fixing  the  value 
of  the  stock,  becfiuse,  if  it  is  eliminated 
from  one  side  of  the  account,  it  should  not 
be  included  in  the  other. 

The  language  "deducted  from  the  valua- 
tion of  the  capital  or  capital  stock,"  in  the 
statute,  means  deducted  for  the  purposes  of 
taxation,  in  fixing  the  valuation  of  the 
stock  for  taxation.  Upon  the  basis  adopted 
by  the  board  making  the  assessment,  there 
should  have  been  taken  80  per  cent,  leaving 
for  taxation  $58,240,  instead  of  $63,010; 
and  for  this  error,  the  judgment  must  b« 
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reversed,  with  instructions  to  the  court 
below  to  overrule  the  demurrer  to  the  com- 
plaint, and  for  further  proceedings  not  in- 
oonsifitent  with  this  opinion. 


WASHINGTON  SUPREME  COURT. 

8.  K.  BOWES  and  Wife,  Appts., 

i  V. 

,    CITY  OF  ABERDEEN,  Reapt. 

(68  Wash.  535,  109  Pac.  369.) 

Constitutional  law  —  Ailing:  low  land. 

1.  The  police  power  extends  to  filling, 
against  the  protest  of  their  owners,  and 
assessing  the  expense  upon  the  property 
benefited,  lots  located  in  or  near  the  busi- 
ness portion  of  a  city,  which  are  covered  by 
flood  tide,  and  because  of  inability  to  drain 
them  are  a  menace  to  the  public  health 
and  a  hindrance  to  the  growth  of  the  city, 
where  the  tract  is  of  considerable  extent, 
and  the  proposed  improvement  will  allow 
proper  drainage  and  the  construction  of 
needed  streets. 

Note.  ^  Power  to  fill  low  lands  at  ex- 
pense of  owner. 

Under  ordinary  circumstances,  the  power 
of  health  authorities  to  require  property 
to  be  altered  to  protect  the  public  health 
extends  only  to  the  abatement  of  the  nui- 
sance itself,  leaving  the  manner  of  doing 
so  to  the  property  owner.  Durgin  v.  Minot, 
24  L.R.A.(N.S,)  241  and  note. 

Tliere  seems  to  be  no  doubt,  however, 
that  in  particular  cases,  when  necessary  for 
the  abatement  of  a  nuisance,  or  to  protect 
the  public  health,  the  authorities  may  fill 
or  require  low  lots  to  be  filled  at  the  ex- 
pense of  the  owner. 

Thus,  in  Nickerson  v.  Boston,  131  Mass. 
306,  where  a  statute  authorized  the  city  to 
require  the  owners  of  lands  in  a  certain 
district  to  raise  the  grade  of  same  by  fill- 
ing with  good  materials  to  such  a  perma- 
nent grade  as  should  be  determined  by  the 
board  of  aldermen,  in  order  to  secure  com- 
plete drainage,  so  as  to  abate  and  prevent 
nuisances  and  preserve  the  health  of  the 
city,  and,  in  the  event  of  failure  of  the 
property  owners  to  do  so,  authorized  the 
city  to  do  the  filling,  and  make  the  entire 
expense  a  lien  on  the  land,  the  court,  in 
sustaining  the  constitutionality  of  the  stat- 
ute, says:  "It  is  not  a  statute  to  levy  a 
tax,  but  its  object  is  to  abate  and  prevent 
nuisances,  and  to  preserve  the  public  health. 
It  belongs  to  that  class  of  police  regula- 
tions to  which  private  rights  are  held  sub- 
ject, and  is  founded  upon  the  right  of  the 
public  to  protect  itself  from  nuisances  and 
to  preserve  the  general  health.  The  au- 
thority of  the  legislature  to  pass  laws  of 
this  character  is  too  well  settled  to  be 
questioned." 
30  L.R.A.(N.S.) 


Statute  —  title  —  snfflciency. 

2.  The  right  to  exercise  the  police  power 
to  fill  low  land  in  a  city  may  oe  conferred 
by  an  act  the  title  of  which  is.  An  Act  Em- 
powering Cities  to  Fill  Low  Lands  within 
Their  Borders,  and  for  That  Purpose  to 
Exercise  the  Right  of  Eminent  Domain. 

Tax  —  local    improvement  —  area    as- 
sessment —  validity. 

3.  The  asessment  for  filling  a  low  tract 
of  land  in  a  city  may  be  laid  upon  the  lots 
benefited  according  to  area,  although  they 
are  of  different  value,  and  some  are  filled 
to  a  greater  depth  than  others,  so  that  the 
cost  of  the  work  is  greater. 

Same  —  due  process  of  law  —  rlgrht  to 
hearing. 

4.  The  assessment  of  an  area  tax  upon 
property  does  not  deprive  the  owner  of  his 
property  without  due  process  of  law,  if  he 
has  a  right  to  be  heard,  either  before  the 
assessing  body  or  in  the  courts. 

(Fullerton,  J.,  dissents.) 

(May  31,  1910.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Superior  Court  for  Chehalis  County, 


In  Bliss  v.  Kraus,  16  Ohio  St.  64,  an  ordi- 
nance requiring  the  filling  and  drainage  of 
lots  in  the  city  of  Toledo,  so  as  to  remove 
therefrom  all  stagnant  water,  and  pro- 
viding that,  on  failure  of  the  owners  to  do 
so,  the  filling  was  to  be  done  by  the  city, 
and  each  lot  assessed  the  cost  thereof,  was 
held  to  be  constitutional  and  valid,  the 
decision  being  put  clearly  on  the  right  of 
the  city  to  prevent  nuisances. 

In  Charleston  v.  Werner,  38  S.  C.  488, 
37  Am.  St.  Rep.  776,  17  S.  E.  33,  an  ordi- 
nance  required  the  owner  of  a  lot,  when  the 
same  had  been  declared  dangerous  to  the 
public  health,  to  fill  it  up,  and  provided 
that,  in  the  event  of  his  failure  to  do  so, 
it  should  be  filled  by  the  city,  and  the  ex- 
pense charged  to  the  owner,  to  be  recovered 
by  action.  In  sustaining  the  validity  of 
the  ordinance,  the  court  says:  "The  ob- 
ject of  this  proceeding  is  not  to  raise  money 
to  support  the  city  government,  or  to  im- 
prove the  value  of  property  in  a  particular 
locality  (which  may,  however,  be  incident- 
ally the  result),  but  to  put  in  operation 
the  police  power  granted  to  the  city  coun- 
cil for  the  purpose  of  preserving  the  health 
of  the  city.  It  is  the  machinery  provided 
for  enforcing  the  law  against  nuisances 
which  menace  the  health  of  the  public. 
.  .  .  We  must  not,  therefore,  confound 
an  exercise  of  the  police  power  with  the 
nice  distinctions  which  belong  to  the  doc- 
trine of  taxation  for  local  improvements." 

But  the  authority  to  construct  drains 
will  not  authorize  the  filling  of  lots:  and 
in  Re  Van  Buren,  55  How.  Pr.  513,  it  was 
held  that  an  assessment  for  the  construc- 
tion of  drains  was  invalid,  where  the  great- 
er part  of  the  expense  was  in  filling  low 
ground.  R.  L.  & 
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dismissing  a  bill  filed  to  enjoin  the  making 
of  certain  public  improvements.     Affirmed. 

Tiie  facts  are  stated  in  the  opinion. 

Mr.  J.  B.  Bridges  for  appellants. 

Messrs.  A.  M.  Wade  and  Tlieo.  B. 
Bruener  for  respondent. 

Chadwicky  J.,  delivered  the  opinion  of 
the  court: 

The  city  of  Aberdeen,  a  rapidly  grovi^ing 
city  of  approximately  20,000  inhabitants,  is 
situated  on  the  Chehalis  river  at  or  near  its 
junction  with  Grays  Harbor,  an  inlet  of  the 
sea.     Bordering  the  stream  there  is  a  wide 
ilat  or  tidal  marsh,  intersected  by  sloughs, 
through  which  the  tide  and  flood  waters  and 
storm   drainage   from   the   hills    have   been 
accustomed  to   flow.     At  certain   times  of 
the  year  and  upon  certain  tides  the  water 
stands  over  the  whole  Hat  to  a  depth  of  from 
3  to  4  feet,  while  at  all  times  the  ground 
water  stands  a  few  inches  bencatii  the  sur- 
face of  the  sloughs.     The  business  part  of 
the  city,  as  well  as  a  part  of  the  residence 
district,  is  built  upon  these  tide  flats.    The 
business  of  the  city  and  the  comfort  and  con- 
venience  of   the   citizens   demand   tliat  the 
grade  of  the  streets  be  raised  so  as  to  bring 
them  above  the  level  of  the  high  tides.    Up 
to  this  time  it  has  been  possible,  as  well  as 
feasible,  to  make  elevated  plank  streets  or 
roadways  and  sidewalks,  but  the  increasing 
price  of  lumber,  its  lack  of  durability,  and 
other  reasons,  make  it  necessary  to  improve 
the  streets  in  some  permanent  manner.     It 
is  possible  to  do  this  in  one  of  two  ways: 
to  grade  or  fill  the  streets  and  alleys  up  to 
the  required  level,  or  fill  the  whole  district, 
including  the  lots  and  blocks.     To  accom- 
plish the  first  plan  would  require  the  erec- 
tion of  banks  or  retaining  walls  along  the 
street  lines,   with  openings  left  thereunder 
for  drainage.    To  carry  out  this  plan  would 
cost  approximately  50  cents  a  cubic  yard. 
The  other  plan,  being  the  one  adopted  by 
the  city  council,  could  be  accomplished  by 
hydraulicking  the  mud   and  silt  from  the 
harbor  or  river  channels,  or  dirt  from  the 
adjacent  hills,  and  would  coist  approximate- 
ly 18  cents  per  cubic  yard.     The  answer  of 
the  city  to  the  petition  of  the  appellants  re- 
cites  the  further   condition  as   warranting 
the  improvement  in  the  manner  contemplat- 
ed:   "That   the   lands   within  the   said   im- 
provement district  have  become  and  now  are 
an  important  part  of  the  city  of  Aberdeen, 
and  are  fast  becoming  of  more  importance  as 
a  part  of  the  said  city;  that  many  houses, 
barns,    outbuildings,    and    other    structures 
have  been  built  upon  the  private  property 
within   the   said   district,   and  many  other 
like  structures  are  being  built  thereon,  and 
many  more  will  be  built  thereon;  that  be- 
cause of  the  low,  swampy  condition  of  said 
30  L.R.A.(N.S.) 


lands,  and  because  of  the  inability  to  drain 
the  same,  and  because  of  the  stagnant  wa- 
ters   standing    thereupon,    and    because    of 
the  many  dwellings,  barns,  stores,  and  other 
atructures  located  upon  said  lands,  the  said 
lands   have   become  and   are  greatly   detri- 
mental   to    the    public    health    and    to    the 
public  welfare  of  the  persons  residing  with- 
in the  said  district,  and  the  city  of  Aberdeen 
generally,  and  that  said  condition  is  an  un- 
sanitary one,  and  dangerous  to  the  public 
iiealth   and   welfare  of   the  citizens  of  the 
said  district  aiid  of  all  of  the  citisens  of 
tlie  said  city  of  Aberdeen;     .     .     .     that  to 
fill  tile  said  streets  and  alleys  as  aforesaid 
without   filling   the   said    private   property 
would   leave  all  of  the  said  private  prop- 
erty   low,    wet,    and    marshy    ground,    and 
would  cause  the  same  to  be  more  unsanitary 
tlian  the  same  now  is  without  said  streets 
and  alleys  being  filled,  and  would  cause  the 
water  to  stand  upon  the  said  private  lands 
throughout  the  year,  even  to  a  greater  ex- 
tent than  the  same  now  stands  thereupon, 
and  would  cause  the  same  to  be  very  un- 
sanitary and  detrimental  and  dangerous  to 
the  public  health  and   welfare  of  the  said 
citizens;   that  it  is  necessary,  for  the  pur- 
poses aforesaid,  to  fill  the  said  streets  and 
alleys,  and  to  fill  the  private  property  to 
the  grade   aforesaid;    and   that   the   public 
health  and  public  welfare  of  the  said  citi- 
zens of  the  said  district  and  of  the  said  city 
of  Aberdeen   require    that    such    filling   be 
done;  that  the  said  public  health  and  public 
welfare  of  the  said  citizens  required  the  said 
grades  to  be  re-established  and   raised  be- 
cause the  old  grade  of  the  said  streets  and 
alleys  was  too  low,  and  did  not,  in  any  man- 
ner, provide  for  the  drainage  of  the  said  dis- 
trict, the  said  grade  as  formerly  established 
being  a  level  one  throughout  the  said  dis- 
trict, and  that  for  sanitary  reasons  and  in 
order  to  keep  the  water  from*  standing  upon 
the  said  streets  and  private  property,  and 
in  order  that  the  same  might  be  drained,  it 
was  necessary  that  the  said  grade  of   the 
said    streets    and    alleys    be    raised    a6    de- 
scribed  in   the  complaint  herein;    that  the 
public   health   and   public  welfare   required 
and    requires   the   raising   of   the   grade   of 
the  said  streets  and  alleys   aforesaid,  and 
the  filling  of  the  said  streets  and  alleys,  as 
aforesaid,  and  the  filling  of  the  said  lots,  as 
described  in  the  petition  herein." 

While  it  is  provided,  in  §  5  of  the  act  of 
1909  (chapter  147,  p.  672  [Rem.  &  Bal. 
Code,  §  7976]),  under  which  the  city  is 
probably  proceeding,  that  the  filling  of  un- 
improved and  uncultivated  lowlands  of  the 
character  described  in  the  answer  and  in  the 
ordinance  declaring  the  intention  of  tlie  city, 
shall  not  be  considered  a  taking  or  dama- 
ging within  the  constitutional  meaning  ol 
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these  terms,  the  city  in  its  answer  disclaims 
amy  intention  or  purpose  to  condemn  the 
right  to  fill  the  lots  and  blocks  belonging  to 
private  owners.  We  are  of  the  opinion  that 
the  constitutional  question  thus  raised  ma^ 
be  safely  disregarded,  for,  if  the  city  can 
till  the  property  of  a  private  owner  under 
the  act  of  1909  or  the  act  of  1907  (Laws 
1907,  §§  53-56,  p.  657  [Rem.  &  Bal.  Code, 
§§  7636-7639]),  in  tlie  manner  contemplat- 
ed, it  must  be  done  under  the  exercise  of  its 
police  power,  and  not  because  the  legislature 
has  undertaken '  to  say  what  shall  be,  or 
rather  what  shall  not  be,  a  taking  or  dam- 
aging of  property.  This  is  a  judicial  ques- 
tion, and  were  we  inclined  to  pursue  it  fur- 
tiier,  we  would  not,  as  at  present  advised, 
feel  bound  by  the  declaration  of  the  legisla- 
ture. The  regularity  of  all  antecedent  pro- 
ceedings on  the  part  of  the  council  is  not 
challenged  by  plaintiffs,  so  that  the  case  is 
squarely  before  the  court  upon  the  ques- 
tion whether,  under  the  facts  as  we  have 
outlined  them,  a  city  can,  in  the  exercise  of 
its  police  power,  fill  the  property  of  a  pro- 
testing landowner  so  as  to  make  a  present 
condition  sanitary,  or  anticipate  a  condi- 
tion which  is  reasonably  certain  to  follow 
the  ordinary  growth  of  a  thrifty  city. 

While  the  evidence  is  conflicting,  in  the 
dense  that  a  witness  testified  that  present 
conditions  were  not  unsanitary,  the  weight 
of  the  evidence  is  overwhelmingly  in  favor 
of  the  city's  contention.  Mr.  Benn,  the 
mayor,  who  has  been  a  resident  of  the  city 
since  the  first  house  was  erected,  says  the 
conditions  are  unsanitary,  and  attributes 
present  and  possible  conditions  to  the  nat- 
ural growth  of  the  city,  and  the  stoppage  of 
the  natural  ditches  and  drains,  resulting 
from  ordinary  use.  The  health  oflicer  of 
the  city  testifies  that  there  has  been  a 
greater  mortality,  especially  among  children 
living  upon  or  over  the  tidal  marshes,  than 
upon  the  hill  districts,  and  attributes  the 
fact  to  the  pollution  of  the  soil  consequent 
upon  human  habitation  without  proper 
drainage. 

Mr.  Ewart,  the  city  engineer,  whose  de- 
scription of  the  physical  conditions  is  ac- 
cepted by  the  petitioners,  and  whom  we 
therefore  conclude  to  be  skilled  in  his  pro- 
fession, says: 

Q.  What  effect  does  the  levelness  of  this 
land  have  upon  the  drainage  and  sewerage? 

A.  To  put  a  sewer  system  on  the  level  of 
this  ground  is  impracticable.  They  are  too 
fiat.  The  sewer  pipe  would  have  to  be  laid 
on  a  gradual  slope  of  the  river,  and  it  would 
make  them  above  the  level  of  the  lots  in 
the  district  proposed  to  be  filled: 

Q.  In  the  proposed   fill,  Mr.  Ewart,  are 
these  lands  to  be  leveled  more  on  the  back 
«ideT 
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A.  They  will  have  an  incline  of  6  inches 
to  the  block  from  the  hill  to  the  river; 
that  is  the  least  practical  fall  you  can  make 
on  the  streets.     .     .    . 

Q.  Do  you  consider,  Mr.  Ewart, — you  have 
heard  the  testimony  as  to  the  sanitary  con- 
ditions in  this  district, — do  you  consider 
that  the  land  within  this  district,  or  that 
this  district  as  it  stands,  is  unsanitary? 

A.  Very. 

Q.  Will  you  give  your  reasons  why? 

A.  The  presence  of  human  beings  tends 
to  make  it  unsanitary.  The  ofi'al  from  the 
table,  from  the  animal  excrement,  is  bound 
to  accumulate  more  or  less  in  this  soggy 
ground,  and  makes  it  unsanitary. 

Q.  Your  idea  then  would  be  that  the  more 
people  live  in  that  district  the  more  unsani- 
tary it  would  be? 

A.  Yes,  sir. 

Q.  Do  you  consider  this  property  was  un- 
sanitary in  its  original  condition? 

A.  It  was  by  itself.  Of  course,  if  there 
was  nobody  there,  no  one  would  likely  to  get 
sick. 

Q.  To  make  as  favorable  illustration  as 
you  can,  suppose  there  was  no  one  living 
but  one  man  in  that  district? 

A.  Outside  the  dampness,  it  would  not  be 
unsanitary. 

Q.  Would  the  dampness  be  unsanitary? 

A.  It  is;  yes.  A  great  many  people  suf- 
fer from  cold  and  on  account  of  dampness. 

Q.  You  have  never  known  of  any  plague 
or  great  amount  of  sickness  on  account  of 
this  condition,  have  you,  in  the  city  of 
Aberdeen  or  Hoquiam  and  that  neighbor- 
hood? 

A.  Yes. 

Q.  You  think  that  there  is  more  sickness 
from  the  people  living  on  the  more  level 
ground  than  on  the  high  ground,  or  hill 
district  ? 

A.  This  particular  place  has  not  been 
settled  thick  enough  to  cause  that  condition 
yet,  but  where  it  is  more  thickly  settled,  it 
is;  yes. 

Q.  Tlien  your  idea,  boiled  down,  amounts 
to  this:  That  in  its  original  condition, 
when  the  tide  came  and  went,  and  the 
sloughs  were  not  interfered  with,  it  was  sim 
ly  unsanitary;  but  that  it  would  becomt* 
more  unsanitary  as  the  district  became  more 
populated  ? 

A.  Yes,  sir.  . 

Q.  And  that  it  would  become  more  unsani 
tary  than  it  is  now? 

A.  Yes,  sir.     .    .    . 

Q.  I  want  to  get  at  your  idea  as  to  the 
necessity  of  filling  this  property,  because  ol 
sanitary  conditions;  as  I  understand  you, 
you  think  it  is  necessary? 

A.  I  do.  If  you  confine  a  few  people  in 
the  district,  and  dike  the  district,  and  you 
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allow  no  more  people  to  go  in  there,  and 
keep  them  absolutely  clean,  make  them  keep 
their  houses  clean  and  their  sewerage  and 
garbage  out  of  the  way,  you  might  have  a 
sanitary  district;  but  it  is  not  practicable 
to  do  that.  For  instance,  the  district  im- 
mediately west  of  this  it  is  planned  to  dike, 
and  the  people  living  there  are  widely  sepa- 
rated, and  for  the  present  that  would  an- 
swer; but  if  heavily  populated,  it  would 
not  be  practicable  or  sanitary. 

Q.  Is  there  not  some  way  of  making  this 
land  sanitary  without  so  much  expense  and 
without  filling  it? 

A.  I  do  not  think  so.  You  could  make  it 
more  nearly  sanitary  by  diking  it,  but  we 
have  the  tide  water  from  the  river;  and 
whenever  you  dam  that  out  you  also  dam 
in  the  storm  water,  and  all  your  water 
will  be  dammed  in  at  the  same  time  that 
your  tide  water  is  dammed  out. 

Plaintiffs  asked  for  an  order  restraining 
the  city  from  further  prosecuting  its  design. 
After  a  trial  upon  the  merits,  the  complaint 
was  dismissed,  and  the  plaintififs  have  ap* 
pealed. 

But  one  assignment  of  error  is  made ;  that 
is,  that  the  court  erred  in  dismissing  plain- 
tiffs* complaint  with  prejudice.  This  is  ar- 
gued under  two  subdivisions:  (1)  That  the 
ordinance  is  void,  inasmuch  as  it  takes  and 
damages  appellants'  property  without  due 
process  of  law;  (2)  because  the  ordinance, 
as  shown  upon  its  face  and  by  the  testi- 
mony, is  unreasonable  and  arbitrary.  It 
is  admitted  that  "the  property  owner  has 
not  an  absolute  control  over  his  property, 
but  that  he  holds  it  subject  to  the  rights 
of  the  community  at  large,  and  that  it  is 
one  of  the  conditions  of  his  tenure  that  he 
hold  or  use  his  property  so  as  not  to  injure 
others."  But  it  is  said  that  "the  police 
power,  except  in  cases  of  extreme  emergen- 
cies or  of  imminent  danger,  cannot  take 
from  the  property  owner  his  property  with- 
out paying  full  compensation  therefor,  and 
without  proving  a  public  necessity  for  such 
taking."  Just  what  the  police  power  of 
a  state  or  city  may  be  is,  as  all  of  the  au- 
thorities agree,  or,  at  least,  those  following 
the  Slaughter-House  Cases,  36  Wall.  36,  21 
L.  ed.  394,  incapable  of  exact  definition  or 
limitation;  for,  as  was  most  pertinently 
said  in  Stone  v.  Mississippi,  101  U.  S.  814, 
25  L.  ed.  1079,  "it  is  always  easier  to  de- 
termine whether  a  particular  case  comes 
within  the  general  scope  of  the  power,  than 
to  give  an  abstract  definition  of  the  power 
itself  which  will  be  in  all  respects  accurate." 

Incapability  of  definition,  however,  does 
not  destroy  the  right  of  the  public  to  safe- 
r^uard  property,  insure  the  general  health., 
protect  the  morals,  preserve  the  peace,  or 
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compel  the  use  ot  pro2)erty  consistent  with 
surrounding  conditions  by  the  exercise  oi 
arbitrary  power,  and  in  disregard  of  the 
primary  right  of  the  individual.  A  sub- 
ject when  measured  by  other  conditions  may 
warrant  its  exercise,  whereas,  if  the  rela- 
tive condition  be  lacking,  the  power  will 
be  denied,  its  exercise  in  proper  cases 
marks  the  growth  and  development  of  the 
law  rather  than,  as  some  assert,  a  tyran- 
nical assertion  of  governmental  powers  de- 
nied by  our  written  Constitutions.  Al- 
though the  fundamental  truths  must,  from 
their  very  nature,  remain  unchanged,  the 
right  of  property  is  a  legal  right,  and  not  a 
natural  right,  and  it  must  be  measured  al- 
ways by  reference  to  the  rights  of  others 
and  of  the  public.  Neither  an  individual 
nor  the  public  has  the  right  to  take  the 
property  of  another  and  put  it  to  a  prirate 
use.  But  it  would  be  manifestly  destruc- 
tive to  the  advancement  or  development  of 
organized  communities  to  put  the  public 
to  the  burden  of  rendering  compensation  to 
one,  or  to  many,  when  the  individual  use  is, 
or  might  be,  a  menace  to  the  health,  morals, 
or  peace  of  the  whole  community.  These 
are  the  principal  grounds  upon  which  the 
right  to  exercise  the  police  power  rests,  and 
the  only  question  confronting  us  is  wheth- 
er the  present  attempt  comes  within  these 
recognized  principles.  Freund,  in  his  work 
on  Police  Power,  §  143,  says :  "The  questions 
which  present  themselves  in  the  examination 
of  a  safety  or  health  measure  are:  Does 
a  danger  exist?  Is  it  of  sufficient  magni- 
tude ?  Does  it  concern  the  public  T  Does  the 
proposed  measure  tend  to '  remove  it?  Is 
the  restraint  or  requirement  in  proportion 
to  the  danger?  Is  it  possible  to  secure  the 
object  sought  without  impairing  essential 
rights  and  principles?  Does  the  choice  of 
a  particular  measure  show  that  some  other 
interest  than  safety  or  health  was  the  actual 
motive  of  legislation?" 

The  first  test  proposed — does  the  danger 
exist — may  be  almost  summarily  disposed 
of.  Although  we  are  not  prepared  to  in- 
dorse the  rule  asserted  by  some  case  writ- 
ers,— that  a  court  will  be  bound  by  a  legis- 
lative direction  to  that  effect, — we  are  not 
put  to  a  consideration  of  that  question  in 
this  case.  The  evidence,  as  we  have  shown, 
abundantly  sustains  the  declaration  of  the 
city  council  that  the  land  proposed  to  be 
filled  is  unsanitary,  and  is  or  may  become 
a  menace  to  the  public  health.  That  it  is 
of  sufficient  magnitude,  and  concerns  the 
whole  public  in  so  far  as  the  municipality 
is  concerned,  is  likewise  shown.  The  area 
to  be  filled. covers  approximately  1,000  city 
lots,  with  adjoining  streets  and  alleys.  These 
are  located  partly  within  and  partly  ad 
joining   the   business   portion   of   the  city, 
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where  permanent  streets  are  necessary,  and 
where  undrained  land  would  jeopardize 
health  and  retard  the  growth  of  the  city. 
So,  too,  the  proposed  improvement  will  re- 
move tiie  danger,  leaving  the  area  affected 
above  the  higher  waters  at  flood  tides  or 
storm  periods,  and  insure  perfect  drainage 
as  well  as  an  entire  absence  of  stagnant 
water.  The  proposed  improvement  is  not 
disproportionate  td  the  danger,  for  it  is 
shown  that,  if  the  danger  is  removed  at  all, 
it  cannot  be  done  in  any  other  practical  or 
economical  way. 

The  remaining  tests  require  more  extended 
argument,  and  may  be  discussed  together. 
They  are  covered  by  the  appellants'  objec- 
tion that  the  exercise  of  the  power  asserted 
in  this  case  is  unjust  and  arbitrary.  Ap- 
pellants base  their  contentions  primarily 
upon  the  statement  in  Lewis  on  Eminent  Do- 
main, (2d  ed.)  vol.  1,  p.  473:  "The  police 
power,  so  far  as  it  relates  to  property,  is  a 
power  to  regulate  its  use,  and  is  negative  or 
inhibitory  in  its  character.  A  man  cannot 
be  compelled  under  the  police  power  to  de- 
vote his  property  to  any  particular  use, 
however  advantageous  to  himself  or  bene- 
ficial to  the  public;  but  he  may  be  compelled 
to  refrain  from  any  use  which  is  detrimental 
to  the  public.  This  is  the  beginning  and 
the  end  of  police  power  over  private  prop 
erty.  No  instance  can  be  cited  outside  of 
the  mill  and  drainage  acts  ( which  are  in 
controversy)  in  which  the  owner  of  private 
property  has  been  compelled  to  devote  it 
or  submit  to  its  devotion  to  a  particular  use 
by  virtue  of  the  police  power  or  of  any 
power  except  that  of  eminent  domain."  The 
rule  is  also  quoted  from  10  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  223:  "To  effect  the  drainage 
of  large  tracts  of  land,  and  thereby  make 
them  fit  for  habitation  and  use,  is  a  purpose 
substantially  public  to  justify  the  exercise 
of  the  right  of  eminent  domain."  To  say 
that  the  police  power  can  only  be  exercised 
in  given  cases,  and  then  call  a  halt,  would 
be  to  fix  a  limitation  which,  from  the  very 
nature  of  the  power  itself,  cannot  be  done. 

It  is  asserted  however,  that,  if  the  case 
falls  within  the  drainage  cases,  this  court 
has  expressly  held  that  the  right  to  proceed 
thereunder  cannot  be  sustained  by  refer- 
ence to  the  police  power,  but  must  be  car- 
ried out  under  the  law  of  eminent  domain, 
and  the  following  decisions  of  this  court  are 
cited  and  relied  upon :  Askam  v.  King  Coim 
ty,  9  Wash.  1,  36  Pac.  1097 ;  Skagit  County 
V.  Stiles,  10  Wash.  388,  39  Pac.  136;  Sno 
homish  County  v.  Hayward,  11  Wash.  429, 
39  Pac  652.  The  Askam  Case  was  properly 
decided.  In  that  case  suit  was  prosecuted 
by  one  over  whose  land  it  was  proposed  to 
run  a  ditch  for  the  purpose  of  draining  the 
lands  of  others.  He  was  not  in  fault,  nor 
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was  he  using  his  property  to  the  detriment 
of  the  public.  As  was  said  by  the  writer 
of  the  opinion :  ''Even  if  we  concede  that  the 
requirements  of  the  law  are  such  that  the 
board  of  county  commissioners  must  decide 
that  the  swamps  to  be  drained  are  a  niysance, 
before  they  will  proceed  in  the  matter,  yet 
the  intention  does  not  appear  in  the  act  to 
declare  the  nuisance  to  be  of  such  imminent 
danger  to  the  public  welfare  as  to  require 
private  property  of  others  than  those  main* 
taining  the  nuisance  to  be  taken  without 
compensation."  While  the  other  cases  relied 
upon  affirm  correct  principles  of  the  law, 
they  were,  in  the  opinion  of  the  writer, 
considering  the  facts  of  each  particular  case, 
improperly  decided.  At  any  rate,  in  the 
light  of  subsequent  decisions  of  this  court, 
they  should  not  be  considered  authority  in 
this  case.  The  difference  between  one  whose 
land  is  taken  or  damaged  in  the  aid  of  a 
public  improvement,  and  one  whose  land  is 
actually  improved,  was  noticed  in  Lewis 
County  V.  Gordon,  20  Wash.  80,  54  Pac. 
779.  In  Wurts  v.  Hoagland,  114  U.  S.  606, 
29  L.  ed.  229,  5  Sup.  Ct.  Rep.  1086,  the  rea- 
soning of  Chancellor  Zabriskie  in  Coster  v. 
Tide  Water  Co.  18  N.  J.  Eq.  70,  is  adopted 
as  a  correct  statement  of  the  law:  "The 
principle  of  them  all  is  to  make  an  improve- 
ment common  to  all  concerned,  at  the  com- 
mon expense  of  all.  And  to  effect  this  ob- 
ject, the  acts  provide  that  the  works  to  ef- 
fect the  drainage  may  be  located  on  any  part 
of  the  lands  drained,  paying  the  owner  of 
the  land  thus  occupied  compensation  for  the 
damage  by  such  use.  So  far  private  prop- 
erty is  taken  by  them;  farther,  it  is  not.  In 
none  of  them  is  the  owner  devested  of  his 
fee,  and  in  most  there  is  no  corporation  in 
which  it  could  be  vested,  and  for  all  other 
purposes  the  title  of  the  land  remained  in 
the  owner.  To  effect  such  common  drain- 
^S^y  power  was  in  some  cases  given  to  con- 
tinue these  drains  through  adjacent  lands 
not  drained,  upon  compensation.  All  this 
was  an  ancient  and  well-known  exercise  of 
legislative  power,  and  may  well  be  consid- 
ered as  included  in  the  grant  of  legislative 
power  in  the  Constitution." 

That  the  legislature  has  the  right  to  as- 
sert its  police  power  in  this  regard  cannot 
now  be  questioned,  Cooley,  Const.  Lim.  7th 
ed.  p.  868;  Cooley,  Taxn.  2d  ed.  617:  Fall- 
brook  Irrig.  Dist.  v.  Bradley,  164  U.  S.  112, 
41  L.  ed.  369,  17  Sup.  Ct.  Rep.  56;  Hagar  ▼. 
Reclamation  Dist.  No.  108,  111  U.  S.  701,  28 
L.  ed.  669,  4  Sup.  Ct.  Rep.  663;  Head  v. 
Amoskeag  Mfg.  Co.  113  U.  S.  9,  28  L.  ed. 
889,  5  Sup.  Ct.  Rep.  441.  It  would  unneces- 
sarily and  unreasonably  extend  the  limit  of 
this  opinion  to  notice  the  long  line  of  cases 
where  the  state  courts  have  construed  this 
power.     But  whether  the  facts  of  the  par- 
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ticular  case  warrant  the  assertion  of  the 
power  is  a  judicial  question,  to  be  resolved 
by  the  courts.  Freund,  Pol.  Power,  §  142. 
"It  is  sometimes  difficult  to  draw  a  precise 
line  of  distinction  between  the  public  and 
private  objects  of  improvements  of  the  na- 
ture under  consideration  here.  It  is  true, 
the  owner  of  land  may  use  it  and  cultivate 
it  as  he  desires,  so  long  as  he  does  not  in- 
juriously affect  the  rights  of  others.  But 
the  public  also  has  an  interest  beyond 
that  of  the  mere  sanitary  condition  of 
land,  and  founded  upon  other  and  dif- 
ferent principles  than  the  controlling  or 
abatement  of  nuisances,  where  any  con- 
siderable number  of  persons  are  concerned, 
or  tract  of  land  is  useless,  and  improve- 
ments may  be  made  commensurate  to  the 
benefits  received,  and  the  land  itself  may 
be  taxed  for  such  benefits.  The  principle 
requires  careful  application,  but  many  il- 
lustrations of  its  existence  can  be  found, 
sustained  by  the  highest  authority."  Lewis 
County  V.  Gordon,  supra. 

It  will  thus  be  seen  that  the  conflict  of 
authority  upon  the  right  to  exercise  the  po- 
lice power  or  to  proceed  by  eminent  domain 
is  apparent  rather  than  real.  Both  rules 
exist,  but  their  application,  as  Judge  Keavis 
has  said  in  the  Lewis  County  Case,  requires 
careful  application,  and  must  be  made  to 
depend  in  every  case  upon  the  subject  of  the 
particular  action  when  measured  by  the  pub- 
lic interest.  Resting  upon  tlie  principle 
that  it  is  the  duty  of  a  landowner  to  so 
keep  his  property  that  no  menace  to  the 
public  health  shall  come  therefrom,  courts 
have  held  that  a  city  could,  under  its  police 
power,  fill  up  low-lying  lands  and  recover 
the  cost  thereof.  Charleston  v.  Werner,  38 
S.  C.  488,  37  Am.  St.  Rep.  776,  17  S.  E.  33; 
Rochester  v.  Simpson,  134  N.  Y.  414,  31  N. 
£.  871 ;  Nickerson  v.  Boston,  131  Mass.  306. 

It  is  also  urged  that  the  title  of  the  act 
of  1909— "An  Act  Empowering  Cities  of  the 
Second  and  Third  Class  to  Fill  Low  Lands 
within  Their  Borders,  and  for  That  Pur- 
pose to  Exercise  the  Right  of  Eminent  Do- 
main for  the  Taking  and  Damaging  of  Prop 
erty,  and  Providing  a  Method  for  Making 
Compensation  Therefor,  and  Providing  for 
Levying  and  Collection  of  Special  Assess- 
ments on  the  Property  Benefited,  and  De- 
claring an  Emergency" — is  insufficient  to 
warrant  an  exercise  of  the  police  power. 
Although  the  city  probably  has  the  right 
to  exercise  its  police  power  in  all  proper 
cases  as  an  incident  to  its  general  govern- 
mental powers,  or  under  the  general- wel- 
fare clause  of  its  charter,  we  neverthe- 
less believe  the  title  to  be  sufficient.  The 
employment  of  the  words  "to  exercise  the 
right  of  eminent  domain"  can  be  held  to  ap- 
ply only  to  such  property  or  improvements 
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as  may  be  actually  taken  or  destroyed,  and 
not  to  the  filling  of  the  land  itself,  which 
is  in  no  sense  taken,  but  is  left  to  the 
free  use  of  the  owner.  Section  3  of  the 
act  makes  this  plain.  The  purpose  need 
not  be  expressed  in  words;  the  power  to  fill 
is  sufficiently  broad  to  include  any  reason 
recognized  by  the  law  for  the  exercise  of 
the  power. 

It  was  said  in  Re  Morgan,  26  Colo.  415, 
47  L.R.A.  62,  77  Am.  St.  Rep.  269,  68  Pacs. 
1071,  with  some  hesitation,  though  why  is 
not  made  clear  to  us,  that  "when  it  is  clear- 
ly perceived  from  the  terms  of  an  act  that 
the  thing  prohibited  necessarily  affects  the 
public  health,  it  may  not  be  necessary  ex- 
pressly to  declare  therein  what  the  ob- 
ject of  the  act  is."  If  the  title  advises  the 
citizen  that  the  subject  of  the  act  is  to 
fill  low  lands,  and  gives  notice  of  a  proce- 
dure, it  is  enough,  and  will  be  sustained  so 
long  as  the  right  can  be  rested  on  any  recog- 
nized principle,  although  the  "purposes" 
be  not  stated  in  terms.  Lien  v.  Norman 
County,  80  Minn.  63,  82  N.  W.  1094. 

Finally,  it  is  urged  that  the  plan  of  as- 
sessment— that  is,  that  "the  several  parcels 
of  land  located  in  the  improvement  district 
to  be  assessed  for  such  improvement  shall 
be  assessed  according  to  and  in  proportion 
to  the  surface  area,  1  square  foot  of  surface 
to  be  the  unit  of  assessment"  (Laws  1900, 
p.  672,  §  6;  Rem.  &  Bal.  Code  §  7975)  — 
would  deprive  the  owner  of  his  property 
without  due  process  of  law.  It  is  said  that 
it  would  be  manifestly  unreasonable  and  ar- 
bitrary to  assess  the  property  of  one  who 
may  have  a  lot  worth  only  $760  the  same 
amount  as  one  whose  lot  is  worth  $6,000, 
or  one  whose  lot  is  filled  only  3  feet  deep 
the  same  as  one  whose  lot  is  filled  6  or  6 
feet.  No  system  of  taxation  or  assessment 
is  fair  and  equal  in  the  abstract.  We  can 
only  approximate  equality.  The  right  to 
assess  the  cost  of  improvements  by  area  in 
this  class  of  cases  has  been  sustained  by  the 
highest  authority.  Parsons  v.  District  of 
Columbia,  170  U.  S.  45,  42  L.  ed.  943,  18 
Sup.  Ct.  Rep.  621;  Bauman  v.  Ross,  167  U. 
S.  648-689,  42  L.  ed.  270-288,  37  Sup.  Ct 
Rep.  966;  French  v.  Barber  Asphalt  Paving 
Co.  381  U.  S.  324,  46  L.  ed.  879,  21  Sup. 
Ct.  Rep.  626. 

The  right  to  assess  by  area  has  been  most 
frequently  uplield  in  the  drainage  and  levee 
cases  coming  out  of  the  Southern  states, 
although  it  is  affirmed  in  most  all  of  the 
states,  the  courts  holding  that  the  provision 
of  the  Constitution  which  requires  all  prop- 
erty to  be  taxed  according:  to  its  value  i^ 
applicable  only  to  taxation  in  its  ordinary 
and  received  sense,  and  not  to  local  assess- 
ments, where  money  is  raised  to  be  expended 
on  the  property  taxed.    In  Egyptian  Levee 
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Co.  V.  Hardin,  27  Mo.  495,  72  Am.  Dec.  276, 
a  tax  not  exceeding  50  cents  per  acre  was 
upheld.  The  court  said:  "The  present  case 
may  be  taken  as  an  illustration,  and  will 
show  the  folly  of  judicial  interference.  The 
charter  of  the  levee  company  requires  the 
tax  to  be  regulated  by  the  number  of  acres, 
and  not  their  value.  This,  upon  first  im- 
pieusions,  might  carry  an  appearance  of  in- 
(itsiice;  but  it  is  not  very  easy,  from  all  the 
facts  disclosed  in  the  record  of  this  case, 
to  infer  that  any  practical  injustice  what- 
ever has  been  done.  Lands  in  the  neighbor- 
hood of  Alexandria  are  rated  at  $75  an  acre, 
and,  for  aught  that  appears  were  so  rated 
before  the  company  was  organized.  The 
lands  of  the  complainants  are  only  esti- 
mated at  $20  per  acre.  If  the  improvement 
increases  the  value  of  each  class  of  lands 
pari  passu,  there  is  no  injustice.  If  the 
levee  or  embankment  and  canals  raise  the 
price  of  Alexandria  lands  to  $75.  per  acre, 
and  increase  the  value  of  the  complainant's 
land,  distant  perhaps  15  miles  from  Alex- 
andria, to  $25  an  acre,  where  is  the  hardship 
complained  of?  Where  lands  were  unequal 
in  value  before  the  proposed  adventure 
or  improvement,  it  was  surely  not  the 
purpose  of  the  company  to  bring  these 
lanas  to  an  equality  of  valuation.  It  was 
not  contemplated  that  land  worth  $20 
an  acre  should  be  brought  up  to  $100  at 
the  same  time  that  land  worth  previ- 
ously $75  an  acre  should  be  raised  to 
$100  per  acre.  This  diflferenoe  in  value,  if 
it  arose  from  causes  entirely  independent  of 
the  overflow  or  its  prevention,  must  of 
course  still  continue  after  the  completion 
of  the  works.  Neither  party  has  a  right  to 
complain  if  the  increase  of  value  in  each  has 
been  in  the  same  proportion  to  the  original 
value  in  both  cases.  Indeed,  it  is  quite  ap- 
parent that  a  taxation  upon  value,  and  not 
quantity,  would,  in  the  hypothesis  stated, 
produce  great  inequality.  The  burden  would 
not  be  distributed  in  proportion  to  the  bene- 
fit. How  this  may  be  in  point  of  fact,  we, 
of  course,  do  not  pretend  to  know;  but 
there  is  nothing  in  the  record  to  show  that 
the  facts  may  not  be  exactly  as  we  have 
supposed."  To  the  same  effect  is  Austin  v. 
Seattle,  2  Wash.  667,  27  Pac.  557.  The 
cases  will  be  found  in  Cooley,  Const.  Lim. 
7th  ed.  p.  735;  25  Cyc.  Law  &  Proc.  p.  201, 
and  25  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1201. 
Nor  do  we  believe  that  appellants  are  in 
any  way  deprived  of  their  property  without 
due  process  of  law,  within  the  rule  of  David- 
son V.  New  Orleans,  96  U.  S.  97,  24  L.  ed. 
616,  and  Hagar  v.  Reclamation  Dist. 
No.  108,  supra.  If  it  be  conceded  that 
the  legislative  department  has  not  the 
right  to  arbitrarily  fix  the  amount  oi 
the  tax,  the  act  of  1909  is  within  that 
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line  of  cases  holding  that,  if  the  citizen 
be  given  an  opportunity  to  be  heard,  either 
before  the  assessing  body  or  in  the  courts, 
then  the  levy  of  such  special  assessments 
will  not  operate  as  a  deprivation  of  rights 
of  property  without  due  process  of  law. 
The  act  in  question  provides  for  a  hear- 
ing upon  the  assessments  levied,  and  that 
at  such  time  the  board  may  hear,  consider, 
and  determine  objections  and  protests,  and 
make  "such  alterations  and  modifications  in 
the  assessment  roll  as  justice  and  equity 
may  require." 

It  may  be  understood  that  we  have  not 
overlooked  the  point  made  by  appellants 
that,  but  for  an  embankment  made  by  a. 
railroad  operated  along  the  water  front 
under  a  franchise  granted  by  the  city  coun- 
cil, the  present  improvement  would  not  be 
necessary.  There  is  evidence  tending  to 
show  that  the  railroad  grade  is  not  responsi- 
ble for  present  conditions;  but,  whether  it 
is  BO  or  not,  its  removal  would  operate  to 
restore  original  conditions,  which  are  shown 
to  be  equally  inconsistent  with  the  present 
necessities  of  the  public. 

The  judgment  of  the  lower  court  is  af- 
firmed; 

Rudkln,  Ch.  J.,  and  Gose  and  Morris, 
JJ.,  concur. 

Fullerton,  J.,  dissenting: 

I'he  legislature  of  the  state  of  Washing- 
ton, at  its  1909  session;  passed  an  act  re- 
lating to  filling  lands  by  cities  of  the  second 
and  third  classes.  Laws  1909,  p.  569,  chap. 
147  (Rem.  &  Bal.  Code,  §§  7971  et  seq.) 
Section  1  of  the  act  provides  that  whenever 
the  city  council  of  any  such  city  shall  deem 
it  necessary  or  expedient,  on  account  of  the 
public  health,  sanitation,  the  general  wel- 
fare, or  other  cause,  to  fill  or  raise  the 
grades  or  elevation  of  any  marsh  lands, 
swamp  lands,  tide  londs,  or  lands  common- 
ly known  as  "tide  flats,"  or  any  other  low 
lands  situated  within  the  limits  of  such 
city,  and  to  clear  and  prepare  said  lands  for 
such  filling,  such  city  council  shall  have 
power  to  do  so,  and  to  tax  the  cost  thereof 
to  the  property  benefited.  Section  3  pro- 
vides that  "the  filling  of  unimproved  and 
uncultivated  low  lands  of  the  character  men- 
tioned in  §  1  of  this  act  shall  not  be  con- 
sidered  as  damaging  or  taking  of  such 
lands."  Section  4  provides  for  preparing 
plans  and  specifications  of  the  improvement, 
and  for  an  estimate  of  the  cost  and  expense 
thereof,  in  which  sliall  be  included  "the  cost 
of  supervision  and  engineering,  abstractor's, 
fees,  interest  and  discounts,  and  all  other 
expenses  incidental  to  said  improvement." 
Section  5  provides  for  the  making  of  an 
assessment  roll,  and  further  provides  that 
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the  "entire  amount  of  compensation  .  .  . 
including  all  of  the  costs  and  expenses  in- 
cidental to  the  condemnation  proceedings 
.  .  .  with  the  entire  cost  and  expense  of 
making  the  improvement  may  be  assessed 
against  the  property  within  the  district, 
subject  to  assessment;"  and  that  "the  Bev< 
eral  parcels  of  land  located  within  said  im- 
provement district,  to  be  assessed  for  such 
improvement,  shall  be  assessed  according  to 
SLiid  in  proportion  to  surface  area,  1  square 
foot  of  surface  to  be  the  unit  of  assess- 
ment." Further  sections  provide  for  con- 
demning the  improvements  upon  such  prop- 
erty, and  others  relate  to  the  procedure,  the 
act  containing  elaborate  provisions  for  car- 
rying into  effect  the  declared  purposes. 

Within  the  corporate  limits  of  the  city 
of  Aberdeen,  and  lying  immediately  west  of 
its  principal  business  section,  is  a  large 
area  of  level  land  that  was  formerly  marsh 
land,  so  situated  that  it  is  subject  to  the 
ebb  and  flow  of  the  tide.  In  its  natural 
state  it  was  penetrated  by  sloughs,  which 
admitted  the  tides,  and  served  as  drains  for 
seepage  and  surface  waters.  The  surface 
of  the  land,  while  above  the  normal,  was  be- 
low the  extreme  tides,  and  would  be  covered 
entirely  with  water  when  these  occurred. 
This  caused  no  ill  effects  to  the  public 
health,  iiowever,  as  the  drainage  was  com- 
plete and  effectual.  But  with  the  advent 
of  population  came  highways  and  railroads. 
These  were  constructed  down  the  bank  of  the 
river,  across  the  mouths  of  the  sloughs,  par- 
tially damming  them  up;  and  while  they 
have  a  tendency  to  cut  off  the  inilow  of 
the  tides,  they  also  cut  off  the  outflow  of 
the  seepage  and  surface  waters,  thus  caus- 
ing the  waters  to  accumulate  in  stagnant 
pools,  menacing  the  health  of  the  commu- 
nity. The  tract  in  question  is  of  consider- 
able area,  being  triangular  in  shape,  having 
a  base  of  some  4,000  feet,  with  an  altitude 
of  perhaps  3,200  feet.  It  was  long  since 
platted  into  lots,  blocks,  streets  and  alleys 
as  a  part  of  the  city  of  Aberdeen.  The 
streets  have  been  dedicated  to  public  use, 
and  the  city  early  established  grade  lines 
over  them.  The  lots  number  about  1,000, 
and  are  divided  among  a  number  of  owners, 
who  hold  in  severalty;  they  range  in  value 
from  $750  to  $5,000,  owing  to  location.  A 
few  business  houses  and  a  number  of  dwell- 
ings with  their  accompanying  outhouses  have 
been  erected  on  lots  within  the  district,  but 
in  the  main  they  remain  unimproved. 

In  the  early  summer  of  1908,  the  city 
council  conceived  the  idea  of  improving  the 
above  described  district.  To  that  end  on 
June  23,  1909,  it  passed  an  ordinance  es- 
tablishing new  grades  over  the  entire  tract, 
making  them  higher  than  the  earlier  estab- 
lished grades.  On  September  15,  1909.  it 
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I  adopted  a  resolution  declaring  it  to  be  the 
intention  of  the  city  council  to  "clear,  grub, 
and  fill  up  to  the  established  grade  .  .  . 
all  of  the  lots,  lands,  and  parcels  of  lands, 
.  .  .  and  all  of  the  streets,  alleys,  and 
public  places,  on  that  portion  of  the  town 
site"  of  the  city  of  Aberdeen  above  described, 
reciting  that  it  appeared  to  the  city  council 
that  it  was  to  the  best  interests  of  public 
health,  sanitation,  and  general  welfare  of 
the  inhabitants  of  the  city  of  Aberdeen  so 
to  do;  reciting,  further,  that  it  was  neces- 
sary vo  condemn  certain  private  property 
in  order  to  make  the  improvement,  but 
that  the  cost  thereof,  including  the  costs  of 
making  the  improvement,  with  incidental 
costs,  would  not  exceed  $330,000.  On  No- 
vember 17,  1909,  the  city  council  passed  an 
ordinance  directing  the  improvement  to  be 
made.  In  the  ordinance  it  directed  the  city 
attorney  to  bring  all  necessary  suits  to 
ascertain  the  amount  of  damages  to  be 
awarded  for  property  taken  or  damaged  by 
reason  of  making  the  improvement;  it  di- 
rected that  the  total  cost  and  expense  of 
making  the  improvement,  "including  the 
cost  of  making  compensation  for  property 
taken  or  damaged,  and  including  the  cost 
of  supervision,  engineering,  abstract  fees,  in- 
terest and  discounts,  and  all  other  expenses 
incidental  thereto,  not  exceeding  the  esti- 
mated cost,  three  nundred  and  thirty  thou- 
said  dollars  ($330,000),  ...  be  taxed 
and  assessed  against  all  of  the  lots,  lands, 
and  parcels  of  land  included  in  such  tract, 
and  that  the  several  parcels  of  land  .  .  . 
be  assessed  according  to  and  in  proportion 
to  surface  area,  1  square  foot  of  surface  to 
be  the  unit  of  assessment."  Immediate 
payment  for  the  work  is  provided  for  by  the 
issuance  of  bonds,  which  in  turn  will  be 
taken  up  when  the  assessments  are  paid. 
After  the  passage  of  the  ordinance,  the  city 
brought  condemnation  proceedings  against 
certain  property  holders  who  had  improve- 
ments on  their  lots  which  it  was  conceived 
would  be  damaged  by  the  fill,  but  no  pro- 
ceedings were  instituted  against  persons 
owning  unimproved  lots  in '  the  district. 
This  action  was  thereupon  begun  by  the  ap- 
pellant to  enjoin  the  prosecution  of  tiie 
work.  In  his  complaint  he  alleged  that  he 
was  the  owner  of  unimproved  property  in 
the  district  sought  to  be  improved;  that  his 
property  would  be  greatly  and  irreparably 
injured  and  damaged  by  the  proposed  fill, 
and  that  such  damages  had  not  been  first 
ascertained  and  paid  to  him.  He  then  al- 
leged that  the  ordinance  and  the  laws  under 
which  the  ordinance  was  passed  were  uncon- 
stitutional and  void  for  various  reasons, 
among  which  were  that  it  sought  to  take 
his  property  without  compensation  and 
without  due  process  of  law.     To  the  com- 
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plaint  the  city  answered,  expressly  admit- 
ting that  the  complainant's  property  would 
be  irreparably  injured  by  the  fill,  but  alleged 
that  the  tract  sought  to  be  filled  was  fast 
becoming  unsanitary  and  a  menace  to  the 
public  health,  and  that  the  necessity  for  the 
work  was  imperative  because  of  this  fact; 
further  answering,  the  defendants  alleged 
that  it  is  not  the  "intention  of  the  city  of 
Aberdeen  to  at  any  time  condemn  or  appro- 
priate the  right  to  raise  the  said  grade  and 
fill  the  said  streets  and  the  said  private 
property  as  aforesaid;  that  because  of  the 
matters  and  things  hereinbefore  set  out, 
the  condition  of  the  district  is  such  that 
the  city  of  Aberdeen  has  a  lawful  right  to 
raise  the  said  grade  and  fill  said  streets,  al- 
leys, and  private  property  without  the  pay- 
ment at  any  time  of  any  damage,  .  .  . 
and  that  the  city  intends  to  and  will  make 
such  fill  in  the  manner  set  out  herein,  and 
in  the  complaint," — that  is,  at  the  cost  of 
the  private  property  therein  according  to 
area,  without  reference  to  benefits  or  in- 
juries, or  any  consideration  of  relative 
values.  On  the  issues  made  a  trial  was 
had,  in  which  evidence  was  introduced  on 
the  part  of  the  city,  tending  to  show  that 
the  tract  in  question  was  unsanitary,  and 
that  it  was  necessary  to  make  the  fill  pro- 
posed to  render  it  healthful,  and,  indeed,  it 
may  be  conceded  that  such  was  the  distinct 
weight  of  the  evidence.  The  trial  judge  con- 
cluded therefrom  that  the  plaintiff  was 
without  cause  of  complaint,  and  entered  a 
judgment  dismissing  his  action,  with  pre- 
judice to  his  right  to  further  litigate  the 
questions  involved.  This  is  the  judgment 
from  which  the  present  appeal  is  taken, 
and  the  judgment  this  court  affirms  in  the 
foregoing  opinion. 

The  judgment  is  affirmed  on  the  ground, 
as  I  understand  it,  that  the  acts  of  the  city, 
both  committed  and  contemplated,  are  but 
a  legitimate  exercise  of  its  police  powers, 
and  therefore  invade  no  lawful  right  of  the 
appellant.  With  this  doctrine  1  am  un- 
able to  agree.  1  have  no  doubt  that  when 
the  owner,  of  prirate  real  property  sufi'ers 
it  to  become  a  menace  to  the  public  health, 
either  through  the  accumulation  of  stagnant 
water  thereon  or  other  causes,  the  munici- 
pality can,  under  its  police  powers,  inter- 
fere and  correct  the  evil,  even  to  the  extent 
of  destroying  the  property  if  the  necessities 
of  the  case  require  it  to  go  to  that  extent; 
and  that  it  can,  furthermore,  if  the  nuisance 
is  one  created  by  the  property  owner,  abate 
it  at  his  expense.  But  tliis,  as  I  understand 
the  rule,  is  the  beginning  and  the  end  of 
the  police  power  over  private  property. 
The  state  cannot  lawfully,  under  the  guise 
of  abating  a  nuisance,  compel  an  owner  to 
make  his  property  conform  to  some  previ- 
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ously  conceived  scheme  of  public  improve- 
ment; it  cannot  compel  him,  at  his  own  ex- 
pense, or  at  the  expense  of  his  property,  to 
abate  a  nuisance  on  his  own  land  created  by 
another  than  himself;  nor  can  it  compel 
him  to  abate  a  nuisance  in  the  public 
streets,  or  subject  his  property  to  the 
expense  of  abating  it,  beyond  the  benefit  the 
removal  of  the  nuisance  confers  upon  it. 
All  these  principles  have  been  violated  in 
the  case  before  us.  Nowhere  is  it  pretend- 
ed that  it  is  necessary,  for  the  purpose 
merely  of  abating  the  nuisance  existing 
upon  the  appellant's  property,  to  raise  it  up 
to  the  grade  the  city  has  adopted  as  its 
scheme  of  street  improvement.  No  doubt 
that  it  will  conduce  to  the  public  welfare 
to  grade  the  streets  to  that  extent^  but  it 
is  clear  that  this  goes  far  beyond  the  ne- 
cessities of  the  case,  if  abatement  of  the 
nuisance  is  the  ultimate  purpose.  Not  only 
did  the  city  raise  the  grades  of  the  streets 
above  those  formerly  existing,  but  the  very 
resolution  by  which  the  proceedings  were  in- 
itiated calls  it  an  "improvement,"  and  to 
carry  out  the  work  it  is  proposed  to  "clear 
and  grub"  the  lots  preparatory  to  filing 
them, — a  proceeding  wholly  unnecessary  it 
the  mere  abatement  of  a  nuisance  is  the 
purpose  of  the  city.  That  the  city  in  the 
abatement  of  a  nuisance  is  limited  in  its 
procedure  to  the  removal  of  the  cause  of  the 
nuisance  is  maintained  by  all  authority. 
In  29  Cyc.  Law  &  Proc.  p.  1218,  the  rule  is 
stated  as  follows:  "A  public  nuisance  may 
be  summarily  abated  by  the  public  au- 
thorities, but  this  power  must  be  reason- 
ably exercised,  without  doing  unnecessary 
damage  or  injury  to  property,  and  is  limit- 
ed to  a  removal  of  that  in  which  the  nui- 
sance consists."  So  in  Eckhardt  v.  Buffalo, 
19  App.  Div.  1,  46  N.  Y.  Supp.  204,  it  was 
held  that  the  officers  of  the  municipality  ex- 
ceeded their  authority  and  rendered  them- 
selves personally  liable,  where,  under  the 
guise  of  abating  a  nuisance,  they  caused  a 
new  structure  to  be  erected  at  great  expense 
to  the  owner,  when  the  result  sought  to  be 
accomplished  could  have  been  obtained  by 
repairing  and  cleansing  the  old  structure 
at  a  very  moderate  cost.  In  the  course  of 
the  opinion  this  language  was  used:  "In 
Re  Jacobs,  98  N.  Y.  98,  50  Am.  Rep.  636,  it 
was  held  that,  while  the  legislature  may  de- 
termine that  laws  are  required  to  protect 
and  secure  the  public  health,  comfort,  and 
safety,  it  may  not,  under  the  guise  of  police 
regulations,  arbitrarily  infringe  upon 
personal  or  property  rights;  and  its  de- 
termination as  to  what  is  a  proper  exercise 
of  the  power  is  not  final  or  conclusive,  but 
is  subject  to  the  scrutiny  of  the  courts. 
With  more  persuasive  force  it  may  be  said 
that  no  sanitary  board  or  oflicer  can  be  per- 
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mitted,  under  the  guise  of  a  power  to  abate 
nuisances  detrimental  to  health,  not  only  to 
remove  or  abate  the  nuisance  in  so  far  as 
the  public  health  and  welfare  may  be  en- 
dangered by  its  existence,  but  also  to  pro- 
ceed in  a  summary  manner,  and  cause  new 
erections  to  be  made  and  new  appliances, 
contrivances,  and  conveniences  to  be  used 
and  adopted,  at  a  large  expense  to  the  own- 
er, and  far  beyond  what  the  exigencies  of 
the  particular  case  may  require." 

That  an  owner  of  land  cannot  be  com- 
pelled to  abate  at  his  own  expense  a  nui- 
sance thereon  caused  by  the  municipality 
itself  or  by  some  third  person  without  the 
owner's  connivance  or  consent  is  also  in 
accord  with  the  great  weight  of  authority. 
In  the  case  of  Hannibal  v.  Richards,  82  Mo. 
330,  the  city  constructed  an  embankment 
in  the  street  in  front  of  defendant's  lots, 
which  occasioned  the  water  to  accumulate 
on-  them,  and  injuriously  affect  the  health 
of  the  city.  The  defendant  having  refused 
to  comply  with  an  ordinance  requiring  him 
to  fill  the  lots,  the  work  was  done  by  the 
city,  and  it  brought  an  action  to  recover 
the  cost  and  expense  thereof.  The  court 
say:  "Now,  we  are  asked  to  hold,  also,  that 
the  city  may  create  a  nuisance  upon  the  lot 
of  an  individual,  and  then  have  it  abated 
at  his  expense,  if  he  refuse  to  do  it  when 
ordered.  As  well  at  once  declare  that  no 
one  can  acquire  any  rights  to  town  or  city 
lots  which  the  municipal  corporation  is 
bound  to  respect.  The  city  cannot  create 
a  nuisance  upon  the  property  of  a  citizen 
and  compel  him  to  abate  it.  Weeks  v.  Mil- 
waukee, 10  Wis.  269.  The  cost  of  filling  the 
lots  was  the  extent  of  defendant's  liability, 
if  any  existed,  and  we  see  no  reason  why 
defendant  should  not  have  been  permitted 
to  show  that  it  was  less  than  plaintiff 
claimed.  There  is  no  law  declaring  mu- 
nicipal corporations  infallible,  or  that  their 
demands  are  incontestable.  The  charter 
authorizing  the  city  to  fill  a  lot,  on  default 
made  by  the  owner,  gives  her  a  demand 
against  him  for  the  cost  of  filling  it,  if  done 
by  the  city,  and  the  averment  of  the  amount 
and  cost  of  the  work  is  one  upon  which  an 
issue  may  be  made.  At  a  trifling  expense 
at  the  time  plaintiff  passed  the  ordinance 
requiring  these  lots  to  be  filled,  the  pond 
could  have  been  drained;  and  but  for  the 
neglect  of  the  plaintiff  to  make  such  drain, 
the  nuisance  complained  of  would  never 
have  existed." 

In  Weeks  v.  Milwaukee,  10  Wis.  243,  the 
defendant  city  graded  an  alley  adjoining, 
and  made  a  fill  in  the  street  in  front  of 
plaintiff's  lots,  causing  the  water  to  fiow 
and  remain  stagnant  thereon,  and  a  special 
tax  of  $408.75  was  levied  upon  the  lots  by 
the  city,  $111.25  of  which  was  to  pay  for 
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the   grading,    and   $387.50   for   abating   the 
nuisance  created  by  the  city  as  aforesaid. 
Plaintiff  instituted  an  action  to  restrain  the 
collection  of  the  special  assessment,  and  the 
trial  court  held  the  nuisance    tax    illegal. 
This  view  was  sustained  by    the    supreme 
court,  on  a  review  of  the  case,  Paine,  J.,  in 
delivering  the  opinion  of  the  court,  saying: 
*'I  am  also  of  the  opinion  that  the  tax  as- 
sessed against  the  plaintiff's  lots  to  abate 
a  nuisance  which,  it  appears,   was  created 
entirely  by  the  act  of  the  city,  in  so  con- 
structing a  street  as  to  cause  the  water  to 
flow   and   remain    upon   the   lots,   which    it 
would  not  otherwise  liave  done,  is  illegal. 
I  cannot  recognize  the  riglit  of  a  corporation 
to  create  a  nuisance  on  the  lot  of  an  indi- 
vidual.     But   to   create   the   nuisance,   and 
then  tax  him  to  abate  it,  is  a  double  wrong. 
I  shall  not  attempt  any  examination  of  the 
question   upon   authori^',   but   I   nm   satis- 
fied such  a  right  cannot  be  sustained.     I 
think    this    conclusion     results    from    the 
reasoning  of  Mr.  Justice  Smith  in  Good  all 
V.   Milwaukee,    5   Wis.    32,    which    I   fully 
approve.     And  until  I  am  prepared  to  say 
that  private  rights  must  yield,  even  to  the 
extent    of    total    destruction,    rather    than 
place  any  impediment  in  the  way  of  what- 
ever  proceedings   corporations   may  see   fit 
to  take,   I   cannot    say    that    a  city   may 
create  a  nuisance    on    the  lot  of  a  citizen 
without  making  him  any  compensation  for 
the  damage,  and  then  tax  him  to  abate  it." 
In   Lasbury  v.   McCague,   56  Neb.   220,   76 
N.   W.   862,   it  appeared    that    the  jcity  of 
Omaha    in    grading   a    street    dammed    the 
outlet   of   a   stream,   preventing   the   water 
from  escaping,  and  causing  it  to  back  up 
on  land  owned  by  one  Baer,  where  it  stag- 
nated   and    became    a    nuisance.     The    city 
passed  an  ordinance  directing  the  lot  to  he 
fillea  with  earth,  and  levied  the  cost  thereof 
on  the  lot.    In  a  suit  to  declare  invalid  the 
assessment,    the   court   said:      "It   requires 
no  argument  to   show  that  whatever   nui- 
sance existed  on  the  lot  in  dispute  by  the 
reason    of   the    accumulation    of    stagnant 
water  was  directly  chargeable  to  the  city 
of  Omaha.     The  foregoing  quotation   from 
the   written   stipulation   of   facts   makes   it 
perfectly  plain  that  the  nuisance  abated  by 
the  city  was  created  by  its  agents.     This 
being  so,  to  permit  the  city  to  assess  the 
costs  and  expenses  of  abating  the  nuisance 
it  created  against  plaintiff's  lot  would,  in- 
deed, be  a  reproach  upon  the  law.     If  this 
special  tax  can  be  upheld  in  an  equitable 
proceeding,  then,  by  a  parity  of  reasoning, 
one  who  creates  a  nuisance  upon  the  land 
of  his  neighbor  may  have  it  abated  at  the 
expense  of  the  latter,  and  a  court  of  equity 
could  not  afford  relief.    The  mere  statement 
of  the  proposition  ihowi  its  absurdity." 
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That  the  nuisance  sought  to  be  abated  in 
the  present  case  was  not  caused  by  the  ap- 
pellant cannot  be  gainsaid.  As  long  as  the 
tides  of  the  sea  were  permitted  to  ebb  and 
flow  over  it  as  they  were  wont  to  do  in  a 
state  of  nature,  the  land  was  wholesome. 
It  became  to  the  contrary  only  when  the 
embankments  by  the  railroads  and  by  the 
public  for  highways  were  constructed,  which 
cut  off  this  flow.  These  were  not  of  the 
appellant's  construction,  and  to  charge  him 
with  the  abatement  of  a  nuisance  caused, 
thereby  violates  every  principle  of  justice. 

I  have  found  no  adjudicated  case  where  a 
municipality  has  attempted  under  its  police 
powers  to  abate  a  nuisance  in  the  public 
streets  at  the  expense  of  the  abutting  and 
adjoining  property,  where  the  owners  of  the 
property  were  not  the  creators  of  the  nui- 
sance. Heretofore  it  has  been  supposed  that 
this  required  the  exercise  of  the  powers  of 
eminent  domain,  proceedings  in  which  the 
property  holder  had  a  right  to  be  heard  on 
the  question  of  the  cost  of  the  proceeding 
and  the  amount  it  was  proposed  to  tax 
against  his  property.  In  this  proceeding 
the  appellant  has  been  denied  this  right. 
He  at  no  time  had  or  has  had  an  oppor- 
tunity to  question  either  the  necessity  of 
the  work,  the  amount  it  is  proposed  to  pay 
for  it,  or  the  proportionate  share  thereof 
it  is  proposed  to  assess  upon  his  property. 
This  is  taking  his  property  for  a  public  use 
without  compensation  and  without  due 
process  of  law.  But  this  particular  case  has 
peculiar  hardships.  It  will  be  remembered 
that  the  appellant  alleged  in  his  complaint 
that  his  property  would  be  irreparably 
damaged  by  the  fill  the  city  proposed  to 
make,  and  that  this  allegation  was  express- 
ly admitted  in  the  answer  of  the  city;  not 
by  mere  silence  or  failure  to  deny  the 
allegation,  but  in  express  words.  It  will  be 
remembered,  also,  that  certain  lots  in  the 
district  have  buildings  upon  them  recog- 
nized as  improvements,  and  which  the  city 
has  condemned  and  paid  for;  that  the  lots 
sought  to  be  filled  are  unequal  in  value, 
and  unequal  in  respect  that  some  of  them 
require  more  material  to  fill  them  than  will 
be  required  to  fill  the  appellant's  lot,  and 
also  that  some  of  the  lots  will  be  material- 
ly benefited  by  the  fill,  yet  it  is  proposed  to 
pay  the  cost  of  the  work  by  an  asRcssment 
upon  the  lots  within  the  district  according 
to  area.  In  other  words,  the  appellant's  lot, 
which  is  irreparably  damaged  by  the  fill,  is 
taxed  to  pay  not  only  for  the  fill  itself,  but 
to  pay  damages  assessed  to  other  lots  which 
may  be  materially  benefited  by  the  fill. 
Aside  from  the  fact  that  this  seems  direct- 
ly contrary  to  the  first  section  of  the  act 
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under  which  the  city  is  proceeding,  I  can 
find  no  authority  that  justifies  it,  even 
where  the  principle  is  seemingly  favored  by 
the  legislature. 

The  drainage  cases  are  cited  by  the  ma- 
jority as  maintaining  this  doctrine,  but  1 
cannot  think  them  in  point.  None  of  them 
lay  down  the  rule  that  property  in  the  dis- 
trict proposed  to  be  drained  can  he  taxed 
indiscriminately  to  pay  the  cost  of  the 
work,  regardless  of  the  question  of  the 
originator  of  the  nuisance,  or  whether  the 
property  proposed  to  be  assessed  is  bene- 
fited or  damaged  by  the  work.  On  the  con- 
trary, the  assessment  is  sustained  on  one 
or  both  of  two  theories:  either  that  the 
owner  of  the  land  was  responsible  for  the 
nuisance,  and  under  obligations  to  remove 
it,  or  its  removal  distinctly  benefited  his 
property.  I  have  referred  to  some  of  the 
cases  where  the  first  question  was  involved; 
examples  of  the  second  can  be  found  in  the 
main  opinion.  Take,  for  instance,  the  case 
of  Hagar  v.  Reclamation  Diet.  No.  108,  111 
U.  S.  701,  28  L.  ed.  569,  4  Sup.  Ct.  Rep. 
663.  There  the  tax  was  upheld  on  the  ex- 
press ground  that  it  was  levied  on  property 
benefited,  as  witness  the  following  extract 
from  the  opinion  of  the  court:  *'ln  some 
states  the  reclamation  is  made  by  building 
levees  on  the  banks  of  streams  which  are 
subject  to  overflow;  in  other  states  by 
ditches  to  carry  off  the  surplus  water. 
Levees  or  embankments  are  necessary  to 
protect  lands  on  the  lower  Mississippi 
against  annual  inundations.  The  expense 
of  such  works  may  be  charged  against 
parties  specially  benefited,  and  be  made  a 
lien  upon  their  property.  All  that  is  re- 
quired in  such  cases  is  that  the  charges 
shall  be  apportioned  in  some  just  and 
reasonable  mode,  according  to  the  benefit  re 
ceived." 

To  the  same  effect  is  Fallbrook  Irrig. 
Dist.  V.  Bradley,  164  U.  S.  112,  41  L.  ed. 
369,  17  Sup.  Ct.  Rep.  50.  And  so  Cooley 
in  his  work  on  Taxation,  at  the  place  cited 
by  the  majority,  says  that  the  "speoial  bene- 
fits from  the  enhancement  of  values  must 
accrue  mainly  to  the  owners  of  the  lands 
drained,  who  ought  therefore  to  bear  the 
expense," — clearly  indicating  that  the  basis 
of  the  right  to  assess  in  such  cases  was  the 
fact  that  the  work  conferred  a  benefit.  But 
it  is  needless  to  pursue  the  inquiry.  As  1 
say,  I  can  find  no  case  where  private  prop- 
erty damaged  by  a  fill  is  taxed  not  only  to 
make  the  fill  causing  the  damage,  but  to  fill 
other  property,  both  public  and  private, 
some  of  which  is  actually  benefited  by  the 
fill. 

I  regret  also,  that  the  majority  nave  sf^^r 
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lit  to  declare  that  a  front-foot  or  area  as- 
sessment, whether  in  proportion  to  or  in 
excess  of  benefits  conferred  on  property  by 
the  improvement,  violates  no  constitutional 
inhibition.  In  Austin  v.  Seattle,  2  Wash. 
667,  27  Pac.  557,  it  was  held,  it  is  true,  that 
such  an  assessment  did  not  violate  the  pro- 
visions of  the  Constitution  relating  to 
equality  and  uniformity  in  taxation,  but 
the  principle  of  that  case,  as  i;  understand 
it,  has  been  repudiated  by  a  long  line  of 
cases  decided  by  us  since  that  time.  In  Mc* 
Namee  v.  Tacoma,  24  Wash.  591,  64  Pac. 
791,  an  assessment  for  a  street  improve- 
ment was  attacked  on  the  ground  that  it 
was  made  on  a  front-foot  basis,  and  not  in 
accordance  with  benefits.  In  its  opinion  the 
court  conceded  that  the  true  rule  was  that 
an  "assessment  must  be  tested  by  the  bene' 
lits,  and  that  the  exaction  from  the  owner 
of  private  property  of  the  cost  of  a  public 
improvement  in  substantial  excess  of  the 
special  benefits  accruing  to  him  is,  to  the 
extent  of  such  excess,  a  taking,  under  the 
guise  of  taxation,  of  private  property  for 
public  use  without  compensation;"  holding, 
however,  tliat  tlie  statute  under  which  the 
assessment  was  made  did  require  an  assess- 
ment according  to  benefits,  and  not  a  front- 
foot  assessment.  To  the  same  effect  are  the 
following  cases:  Annie  Wright  Seminary 
V.  Tacoma,  23  Wash.  109,  62  Pac.  444;  Alex- 
ander V.  Tacoma,  35  Wash.  366,  77  Pac. 
686;  New  Whatcom  v.  Bellingham  Bay 
Improv.  Co.  16  Wash.  131,  47  Pac.  236. 
This,  to  my  mind,  is  the  only  rule  that  can 
logically  stand  the  constitutional  test;  for 
any  rule  that  taxes  property  in  excess  of 
benefits,  that  is  not  applied  to  all  property 
alike,  takes  such  property  for  public  use 
without  compensation. 

It  is  finally  suggested  in  the  opinion  that 
the  relator  may  find  relief  in  a  hearing  up- 
on the  assessment  roll.  But  in  the  face  of 
the  statute  declaring  tliat  his  property,  be- 
ing unimproved,  shall  not  be  considered 
damaged  by  the  fill,  the  positive  declara- 
tion of  the  city  in  its  answer  to  his  com- 
plaint, that  it  "has  a  lawful  right  to 
.  .  .  fill  private  property  without  the 
payment  of  damage,"  and  intends  to  exer- 
cise that  right,  and  the  announcement 
earlier  in  the  opinion  of  the  majority  that 
the  city  will  not  exceed  its  powers  in  so 
doing,  I  am  afraid  the  appellant's  chances 
of  remuneration  from  this  final  test  are  not 
of  the  best.  But  the  argument  is  not  sound 
for  another  reason;  it  overlooks  the  consti- 
tutional requirement  that  damages  to  prop- 
erty taken  for  a  public  use  must  be  ascer- 
tained and  paid  iiito  court  for  the  owner 
before  his  property  is  taken. 

The  judgment  appealed   from   should  be 
reversed. 
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V. 

W.  E.  CALDWELL  COI^IPANY. 

(134  Ga.  544,  68  S.  £.  500.) 

Garnishment  —  funds  In  hands  of  trus- 
tee in  bankruptcy. 

1.  A  fund  in  the  hands  of  a  trustee  in 
bankruptcy,  which  the  referee  has  ordered 
him  to  pay  to  a  named  person,  cannot  be 
reached  oy  a  creditor  of  such  person  by  a 
summons  of  garnishment,  directed  to  and 
served  upon  the  trustee. 

Same  —  attachment  —  dismissal  —  im- 
proper process. 

2.  It  is  not  erroneous  to  dismiss  an  at- 
tachment when  the  only  levy  of  the  same 
is  by  the  service  of  such  a  summons  of 
garnishment. 

Judgment  —  attachment  —  dismissal  ^ 
general  demurrer  —  effect. 

3.  Although  an  attachment  may  be  dis- 
missed because  of  its  invalidity,  the  plain- 
tiff is  entitled  to  proceed  for  a  verdict  and 
general  judgment  on  his  declaration,  if  the 
defendant  has  appeared  and  made  defense. 

(a)  The  filing  of  a  general  demurrer  to 
the  declaration  is  equivalent  to  pleading 
to  the  merits  of  the  case. 

IJune  14,  1910.) 

Headnotcs  by  Fish,  Ch.  J. 

Note.  —  Right  to  attach  or  garnish 
funds  in  the  hands  of  officer  of  court 
after  he  has  been  ordered  to  pay 
same  to  party. 

This  was  the  subject  of  a  note  to  Boy  Ian 
V.  Hines,  13  L.R.A.(N.S.)  767;  hence,  only 
cases  decided  subsequently  thereto  are  in- 
cluded herein.  The  doctrine  therein  stated, 
that  ''in  the  absence  of  express  statutory 
authority  therefor,  it  is  settled  law  that, 
in  general,  funds  in  custodia  legis  are  not 
subject  either  to  attachment  or  garnish- 
ment," was  applied  in  Cowabt  v.  W.  E. 
Caldwell  Company  as  to  the  right  to 
garnish  funds  in  the  hands  of  a  trustee  in 
bankruptcy. 

Under  very  similar  circumstances  it  was 
also  applied  in  Rockland  Sav.  Bank  v. 
Alden,  103  Me.  230,  14  L.R.A.(N.S.)  1220, 
68  Atl.  863,  13  A.  &.  E.  Ann.  Cas.  806,  and 
Re  Hollander,  181  Fed.  1019.  In  the  lat- 
ter case  it  was  stated  that  the  law  is  well 
settled  that  dividends  in  the  hands  of  a 
trustee  in  bankruptcy  are  not  subject  to 
attachment. 

The  reason  for  this  rule  is  well  stated  in 
Rockland  Sav.  Bank  v.  Alden,  supra. 

In  National  Lumber  Co.  v.  Turner,  2  Ga. 
App.  750,  59  S.  E.  15,  the  doctrine  is  stated 
without  reservation  or  exception  that,  with- 
out the  aid  of  a  statute,  an  administrator  or 
an  executor  cannot  be  garnished  for  the 
funds  which  he  holds  as  such  administrator 
or  executor.     Since  he  is  an  officer  of  the 
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ERROR  to  the  Superior  Court  for  Early 
County  to  review  a  judgment  dismiss- 
ing an  attachment  proceeding  to  recover 
the  amount  of  a  debt  alleged  to  be  due  and 
unpaid.    Reversed. 

Statement  by  Fish,  Ch.  J.: 

On  October  18,  1907,  J.  S.  Cowart  sued 
out  an  attachment  against  W.  E.  Caldwell 
&  Company  to  recover  the  amoimt  of  a 
debt  alleged  to  be  due  the  plaintiff,  the 
ground  of  the  attachment  being  that  "the 
said  W.  £.  Caldwell  &  Company  resides 
out  of  this  state."  The  proceeding  was  re- 
turnable to  the  April  term,  1908,  of  the 
superior  court  of  Early  county,  and  upon 
it  summons  of  garnishment  was  issued 
against  D.  W.  James,  individually  and  as 
trustee  in  bankruptcy  of  the  estate  of  T. 
A.  Bailey.  On  October  25,  1907,  James,  in 
response  to  the  summons  of  garnishment, 
filed  an  answer  in  which  he  stated  that  he 
had  been  served  with  summons  of  garnish- 
ment in  the  case  of  J.  S.  Cowart  v.  W.  E. 
Caldwell  &  Company,  that  he  "owed  the  de- 
fendant nothing,  and  had  no  property, 
money,  or  effects  of  it  at  the  time  of  the 
service  of  said  summons,  and  that  between 
that  time  and  the  date  of  this  answer  had 
neither  owed  the  defendant  anything,  nor 
received  nor  gotten  possession  of  any  prop- 
erty, money,  or  effects  belonging  to  it,  ex- 


cept that  at  the  time  of  such  service  he, 
as  trustee  in  bankruptcy  of  T.  A.  Bailey, 
had  in  his  hands  $5,000,"  the  same  being 
the  net  proceeds  of  the  sale  of  certain  lum- 
ber, which  sale  was  made  by  him  under  an 
order  of  the  referee  before  whom  the  bank- 
ruptcy proceeding  was  pending,  in  which 
order  he  was  directed  to  pay  the  net  pro- 
ceeds of  the  sale  to  the  Caldwell  Company 
or  its  attorneys.  On  the  same  date  the 
W.  E.  Caldwell  Company  gave  a  bond  to 
dissolve  the  garnishment.  On  April  6, 
1908,  Cowart  filed  in  the  superior  court 
his  declaration  in  attachment  against  "W. 
E.  Caldwell  Company."  On  August  8,  1908, 
the  W.  £.  Caldwell  Company  entered  what 
it  tetmed  "its  first  and  special  appearance" 
before  the  court.  In  this  pleading  it  was 
stated  that  the  "special  appearance"  was 
made  for  the  purpose  of  bringing  to  the 
attention  of  the  court  the  following  facts, 
which  the  pleader  stood  ready  to  prove :  ( 1 ) 
"There  is  no  such  concern  as  the  'W.  E. 
Caldwell  &  Company,'  named  as  defendants 
to  the  above-stated  action,  and  alleged  to 
be  a  resident  of  Louisville,  Kentucky,  but 
that  is  the  place  whereat  the  'W.  E.  Cald- 
well Company,'  resides  and  conducts  busi- 
ness." (2)  From  the  allegations  in  the 
declarations  in  attachment  "the  movant 
herein  has  gathered  the  impression  that 
the  plaintiff's  intention  was  to  sue  out  at- 


court,  and  as  such  must  account  for  all 
funds  in  his  hands,  therefore  it  is  improper 
end  against  public  policy  for  another  court 
to  interfere  with  the  administration. 

In  Thorsen  v.  Hooper,  50  Or.  497,  93  Pac. 
361,  the  right  to  garnish  funds  in  the  hands 
of  an  administrator  was  denied  because 
no  order  had  been  made,  settling  the  claim 
or  directing  its  payment.  The  right  to 
garnish  after  such  order,  however,  was  rec- 
ognized, the  court  saving:  "Until  the  share 
of  a  creditor,  heir,  or  legatee  of  an  estate 
has  been  ascertained  and  ordered  paid  by  the 
court,  the  money  or  funds  of  the  estate  are 
in  the  custody  of  the  law,  and  not  subject 
to  levy  under  execution  or  process  of 
garnishment." 

Money  in  the  clerk's  hands,  directed  by 
decree  to  be  paid  to  a  third  person,  cannot 
be  reached  by  a  foreign  attachment,  since 
such  money  is  in  the  custody  of  the  law. 
"It  was  the  res  which  was  the  subject-mat- 
ter of  the  action  brought  to  determine  its 
ownership  and  disposition.  Such  being  its 
status,  the  court  alone  had  authority  over 
it,  and  that  authority  was  one  which  could 
be  properly  exercised  only  through  the  me- 
dium of  proceedings  had  in  or  relating  to 
the  pending  cause.  The  jurisdiction  which 
the  court  had  over  it  could  not  be  invaded 
by  scire  facias  proceedings  in  the  court  of 
common  pleas,  or  for  that  matter,  any  other 
court."  Shelton  v.  Wolthauaeii,  80  Conn. 
599,  125  Am.  St.  Rep.  131,  09  Atl.  1030. 

But  the  general  rule,  that  property  in  the 
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possession  of  the  court  cannot  be  attached, 
has  no  application  to  a  deposit  with  the 
clerk  of  the  court,  not  maoe  by  or  under 
the  authority  of  the  court.  Lemly  v.  Ellis, 
143  N.  C.  200,  65  S.  E.  629. 

The  general  rule  that  property  in  the 
hands  of  a  receiver  is  not  subject  to  garnish- 
ment except  by  leave  of  the  court  appoint- 
ing the  receiver  has  no  application  where 
nothing  remains  to  be  done  except  to  pay 
the  money  on  a  final  decree.  Robertson  v. 
Detroit  Pattern  Works,  152  Mich.  612,  110 
N.  W.  196,  15  A.  &  E.  Ann.  Cas.  131. 

In  Re  Shelly  (Del.)  73  Atl.  796,  the 
court,  while  denying  the  right  to  attach  the 
distributive  share  of  the  proceeds  of  a 
sheriff's  sale  while  in  the  sheriff's  hands, 
before  the  confirmation  of  the  sale  and  an 
order  of  distribution,  said  that  money  in 
the  hands  of  the  sheriff  cannot  be  attached 
until  after  he  has  performed  his  fiduciary 
duties  by  applying  the  proceeds  of  the  sale 
to  all  legal  demands;  and  added:  "When 
the  money  is  applied  to  all  legal  demands, 
and  a  balance  or  overplus  is  ascertained, 
then  such  balance  or  overplus  is  held  by 
him  otherwise  than  in  his  fiduciary  capacity 
and  for  it  he  is  liable  either  to  be  sued  or 
attached." 

And  see  Bovlan  v.  Hines,  62  W.  Va.  486, 
13  L.R.A.(N.S.)  757,  125  Am.  St.  Rep.  983, 
59  S.  E.  503,  which  holds  that  money  may 
be  garnibhed  in  the  hands  of  special  com- 
missioners after  a  decree  directing  same  to 
be  paid  to  the  owner.  A.  G.  S. 
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tachment  proceedings  against  movant,  but, 
not  knowing  the  correct  name  by  which 
movant  should  be  styled,  used  the  mis- 
nomer, *W.  E.  Caldwell  &  Company,'  in 
naming  the  defendant  to  the  .  .  .  suit, 
and  in  referring  to  the  defendant  in  the  at- 
tachment proceedings."  (3)  **Movant  is 
interested  in  bringing  about  a  conclusion 
and  determination  of  this  attachment  suit, 
inasmuch  as  the  property  and  funds  now 
in  the  hands  of  the  garnishee  belong  to 
it,  and  it  is  unjustly  deprived  of  the  use 
and  benefit  thereof,  as  the  garnishee  de- 
clines to  turn  over  the  same  to  movant  pend- 
ing the  attachment  proceedings.  (4)  Mov- 
ant "is  unwilling  to  voluntarily  submit  it- 
self to  the  jurisdiction  of  this  court,  and 
voluntarily  appear  and  defend  said  attach- 
ment suit,  which  is  a  nullity,  because: 
(1)  Said  proceeding  is  not  brought 
against  any  legal  entity,  the  said  named 
defendant  being  neither  a  natural  nor  an 
artificial  person;  (2)  The  attachment 
bond  is  void,  and  the  writ  of  attachment 
issued  on  said  bond  and  accompanying  af- 
fidavit made  by  the  plaintiff  is  a  mere  nul- 
lity, because  there  is  no  such  person  as 
the  *W.  E.  Caldwell  &  Company,'  and  (3) 
this  court  has  not,  by  virtue  of  said  at- 
tachment proceeding,  acquired  jurisdiction 
over  either  the  person  or  property  of  mov- 
ant herein."  There  waa  a  prayer  to  be  al- 
lowed to  enter  a  special  appearance  for  the 
purpose  of  proving  the  facts  above  alleged, 
that  "upon  due  proof  made  thereof  .  .  . 
said  attachment  proceeding  be  dismissed  at 
the  cost  of  the  plaintiff,  and  that  the  gar- 
nishee be  authorized  and  required  to  sur- 
render possession  of  the  property  levied 
upon  to  movant."  On  the  same  day,  the 
W.  E.  Caldwell  Company  "before  pleading 
to  the  merits,"  but  without  referring  to  its 
"special  appearance,"  filed  a  general  demur- 
rer, and  also  several  special  demurrers  to 
the  declaration  in  attachment.  On  the 
same  date,  subject  to  the  motion  to  dis- 
miss the  plaintiff's  proceedings  and  to  the 
demurrers,  it  filed  an  answer  to  the  dec- 
laration in  attachment.  The  plaintiff,  by 
leave  of  the  court,  amended  his  pleadings 
by  bcriking  the  words  "W.  E.  Caldwell  & 
Company,"  whenever  they  occurred,  and  in- 
serting in  lieu  thereof  the  words  "W.  E. 
Caldwell  Company,  a  corporation,"  alleging 
that  the  words  stricken  were  used  in  lieu 
of  the  correct  name  of  the  corporation  by 
mistake  and  were  a  mere  accidental  mis- 
nomer. This  amendment  was  allowed  over 
the  objection  of  the  W.  E.  Caldwell  Com- 
pany; and  the  court  thereupon  overruled 
the  motion  to  dismiss  the  ]>laintiff's  pro- 
ceedings, based  upon  the  grounds  above  in- 
dicated. The  defendant  then  made  an  oral 
motion  to  dismiss  the  proceedings,  upon  the 
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ground   that  the  "court  had  not  acquired 
jurisdiction  in  rem  over  any  property  be- 
longing to  the  defendant,  and  that  the  de- 
fendant had  not,  by  its  filing  of  a  bond  to 
dissolve   the   garnishment,   or   by   pleading^ 
without  reservation  to  the  merits,  or  other- 
wise,   voluntarily    submitted    itself   to    the 
jurisdiction  of  the  court,  and  personal  ser- 
vice had  not  been  perfected  on  said  defend- 
ant."    This  motion  the  court  sustained  by 
dismissing  the  entire  attachment   proceed- 
ing,   including   the    declaration    in    attach- 
ment.   The  plaintiff  thereupon  excepted  and 
sued  out  a  writ  of  error.     No  cross  bill  of 
exceptions  was  filed  by  the  defendant. 

Messrs.  li.  M.  Rambo  and  Pope  &  Ben- 
net  for  plaintiff  in  error. 

Messrs.  Pottle  &  Glessncr,  for  defend- 
ant in  error: 

It  is  only  where  a  defendant  voluntarily 
appears  and  pleads  to  the  merits,  "without 
pleading  to  the  jurisdiction,  and  without 
excepting  thereto,"  tliat  he  can  be  deemed 
to  have  thereby  admitted  or  waived  the 
jurisdiction   of   the   court. 

Macon  &  B.  R.  Co.  v.  Gibson,  85  Ga.  24^ 
21  Am.  St.  Rep.  135,  11  S.  E.  442;  Adams 
V.  Lamar,  8  Ga.  95;  Epps  v.  Buckmaster, 
104  Ga.  701,  30  S.  E.  959;  Thomas  v. 
Morrisett,  76  Ga.  402;  High  v.  Padrosa, 
119  Ga.  651,  46  S.  E.  859;  Associated 
Press  V.  United  Press,  104  Ga.  54,  29  S. 
E.  869;  Cox  v.  Potts,  67  Ga.  621;  Parker 
V.  Brady,  66  Ga.  373. 

The  W.  E.  Caldwell  Company,  by  giving 
a  bond  to  dissolve  the  garnishment,  in  or- 
der to  obtain  the  money  in  the  hands  of 
the  garnishee,  did  not  submit  itself  to  the 
jurisdiction  of  the  court,  so  as  to  author- 
ize the  court  to  proceed  against  it  in  per- 
sonam, 

Henry  v.  Lennox-Haldeman  Co.  116  Ga. 
9,  42  S.  E.  383;  Beasley  v.  Lennox-Halde- 
man Co.  116  Ga.  13,  42  &  £.  385;  Glower 
V.  Glidden  Varnish  Co.  120  Ga.  983,  48  S. 
E.  355;  Brumby  v.  Rickoff,  94  Ga.  429,  21 
S.  E.  232;  Perryman  v.  Pope,  94  Ga,  672, 
21  S.  E.  715. 

Money  held  by  a  trustee  in  bankruptcy 
is  not  subject  to  attachment  or  any  other 
process  issuing  from  a  state  court. 

Loveland,  Bankr.  3d  ed.  §§  268,  269;  2 
Remington,  Bankr.  §§  2224/2226,  p.  1363; 
Field  V.  Jones,  11  Ga.  413;  Fulghum  v.  J. 
P.  Williams  Co.  114  Ga.  647,  1  L.R.A.(N.S.) 
1055,  88  Am.  St.  Rep.  48,  40  S.  E.  695; 
Fountain-  v.  Mills,  111  Ga,  122,  36  S.  E. 
428;  Zorn  v.  Wheatley,  61  Ga.  438;  Lowe 
V.  Stephens,  66  Ga.  607. 

A  void  attachment  will  neither  uphold 
the  levy  nor  a  bond  given  to  supersede  the 
levy. 
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Bruce  v.  Conyers,  54  Ga.  678;  Walter  v. 
Kierateud,  74  Ga.  25. 

Fish,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  question  whether  the  court  erred  in 
allowing  the  amendment  to  the  plaintifl's 
proceedings,  by  which  the  words  "W.  E. 
Caldwell  Company,  a  corporation,"  were 
inserted  in  lieu  of  the  words  "W.  E.  Cald- 
well &  Company,"  wherever  the  latter  oc- 
curred, is  not  before  this  court,  as  no  ex- 
ception to  this  ruling  was  taken.  For  a 
like  reason  the  overruling  of  the  "special 
appearance"  motion  to  dismiss  is  not  be- 
fore us.  This  last  mentioned  ruling,  of 
course,  naturally  followed  the  other,  as, 
after  the  amendment  was  allowed,  the  pro- 
ceedings were  clearly  against  the  W.  E. 
Caldwell  Company  as  a  corporation.  We 
must  treat  the  caBe,  therefore,  as  if  the 
proceedings  were  originally  against  the  W. 
E.  Caldwell  Company,  a  foreign  corpora- 
tion. So  treating  it,  did  the  ccurt  err  in 
sustaining  the  defendant's  oral  motion  to 
dismiss  the  entire  proceedings,  upon  the 
grounds  that  the  court  had  acquired  no 
jurisdiction  in  rem  over  any  property  be- 
longing to  the  defendant,  and  nothing  had 
occurred  by  which  the  court  had  acquired 
jurisdiction  to  render  a  personal  or  gen- 
eral judgment  against  the  defendant?  The 
judgment  of  the  court  was  partly  right  and 
partly  wrong.  As  to  the  attachment  and 
garnishment  proceeding,  it  was  right;  as 
to  the  declaration  in  attachment,  it  was 
wrong.  The  un traversed  answer  of  the  gar- 
nishee showed  that  at  the  time  of  the  ser- 
vice of  the  sunuuons  of  garnishment,  he, 
as  an  individual,  owed  notiiing  to  the  de- 
fendant in  attachment,  the  W.  E.  Caldwell 
Company,  a  nonresident  corporation,  and 
had  nothing  in  his  hands  belonging  to  that 
corporation,  and  had  not  since  such  ser- 
vice become  indebted  to  that  company,  or 
received  any  of  its  property  or  effects;  but 
that,  as  trustee  in  bankruptcy  of  the  es- 
tate of  T.  A.  Bailey,  he  had  in  '.lis  hands 
$5,000,  the  not  proceeds  of  certain  lumber, 
which  had  co«e  into  his  possession  as  such 
trustee,  anrt  which  he  had  sold  under  an 
order  of  tVe  referee  in  bankruptcy,  which 
directed  'n'm  to  make  such  sale,  and  to 
pay  ove'  the  net  proceeds  thereof  to  the 
W.  E.  Cr*' dwell  Company.  The  general  rule 
is  that  v^hile  property  or  money  is  in  ciis- 
todia  leqis,  the  officer  holding  it  is  the 
mere  hand  of  the  court;  his  possession  is 
the  /possession  of  the  court;  to  interfere 
with  his  possession  is  to  invade  the  juris- 
diction of  the  court  itself;  and  an  oillcer 
flo  Actuated  is  Ijouiid  by  the  orders  ami  judg- 
moTits  of  the  court  whose  mere  n^^'cnt  ho 
iftf  and  he  can  make  no  disposition  of  such 
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money  or  property  without  the  consent  of 
his  own  court,  express  or  implied.  Among 
the  legal  custodians  to  whom  these  princi- 
ples have  been  applied  are  trustees  or  as- 
signees in  bankruptcy.  Rood,  Garnishment, 
§  27,  and  citations.  It  has  been  so  held  in 
Georgia,  in  regard  to  receivers.  Zorn  v. 
Wheatley,  61  Ga.  437  (2),  441;  Lowe  v. 
Stephens,  66  Ga.  607;  Fountain  v.  Mills, 
111  Ga.  122,  36  S.  E.  428;  Fulghum  v.  J.  P. 
Williams  Co.  114  Ga.  643,  647,  1  L.R.A. 
(N.S.)  1055,  88  Am.  St.  Rep.  48,  40  S.  E. 
695.  It  has  been  held  that,  even  after  the  hill 
has  been  dismissed,  the  receiver  is  still 
the  officer  of  the  court,  and  not  subject  to 
garnishment.     Field  v.  Jones,  11  Ga.  413. 

It  is  contended,  however,  in  the  present 
case,  that,  inasmuch  as  the  order  of  the 
referee  directed  the  trustee  to  pay  over  the 
net  proceeds  of  the  sale  to  the  W,  E.  Cald- 
well Company,  it  was  thereby  segregated 
and  became  a  direct  indebte^^ness  or  amount 
due  to  that  company,  and  hence  was  subject 
to  garnishment  by  its  creditor.  If  a  gar- 
nishment is  served,  a  judgment  rendered 
upon  it  against  the  garnishee  must  be  up- 
on it  either  against  him  in  his  individual 
capacity  or  in  his  official  capacity, — either 
against  his  personal  funds  or  against  the 
funds  in  his  hands  as  trustee.  This  was 
not  a  transaction  between  James  indi- 
vidually and  the  Caldwell  Company,  nor 
an  individual  indebtedness  by  him  to  that 
company,  even  though  the  company  might 
have  a  right  to  proceed  against  him  if  he 
failed  to  pay  it  in  accordance  with  the  or- 
der of  the  court;  for  such  right  would 
arise  out  of  the  fact  that  he  had  not  car- 
ried out  such  order.  The  garnishment  rec- 
ognizes the  action  of  the  court  ordering 
the  sale  and  the  payment  of  the  net  pro- 
ceeds as  a  valid  order,  and  is  founded  upon 
it.  Without  that  order  there  would  have 
been  no  sale  and  consequently  no  proceeds 
to  pay.  The  garnishment  proceeding,  there- 
fore, is  necessarily  against  the  trustee  in 
his  representative  capacity,  and  is  an  effort 
to  subject  funds  which  he  holds  in  that 
capacity  under  an  order  of  the  referee  or 
bankrupt  court.  That  court  has  exclusive 
jurisdiction  in  matters  of  bankruptcy;  the 
state  court  has  none.  In  the  rc<;'ular  or- 
der of  proceedings,  after  distribution  has 
been  made,  the  bankrupt  will  seek  a  dis- 
charge, and  the  trustee,  upon  filing  his  re- 
port and  account  and  vouchers,  will  also 
apply  for  a  discharge.  The  court  of  bank- 
ruptcy will  hardly  grant  him  a  discharge 
from  his  trust  so  long  as  he  had  money  in 
his  hands  arising  under  an  order  of  the 
court,  not  finally  paid  out  or  disposed  of  as 
the  court  had  directed.  If  a  state  court 
could  garnisliee  a  tl•u^^tce  in  bankruptcy,  1o 
catch   funds   in  his   hands   which  had    \n\'i\ 
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ordered  paid  by  the  court  to  which  he  was 
directly  amenable,  but  which  he  had  not  ac- 
tually paid  out,  and  could  compel  him  to 
withhold  the  payment,  regardless  of  the  or- 
der of  the  court  of  bankruptcy,  it  will  be 
readily  perceived  that  confusion  and  con- 
flicts of  jurisdiction  would  at  once  arise, 
and  that  a  state  court,  by  means  of  a  gar- 
nishment, could  indefinitely' dehiv  the  final 
winding  up  of  the  matter  in  bankruptcy 
and  the  final  discharge  of  the  trustee.  It 
has  accordingly  been  held  that  a  garnish- 
ment will  not  lie  from  a  state  court  to  a 
trustee  or  assignee  in  bankruptcy,  to  catch 
dividends  which  have  been  declared  in  favor 
of  certain  creditors,  or  the  amount  which 
will  be  going  to  them  under  a  composition. 
Re  Cunningham  Iowa  Dist.  Ct.  9  Cent.  Law 
J.  208,  Fed.  Caa.  No.  3,478;  Loveland, 
Bankr.  dd  ed.  §  268,  p.  782;  2  Remington, 
Bankr.  §§  224,  225,  p.  1363.  As  the  gar- 
nishment, in  so  far  as  it  was  directed  to 
and  served  upon  James  as  trustee  in  bank- 
ruptcy of  the  estate  of  Bailey,  was  with- 
out authority  of  law  and  void,  and  in  so 
far  as  it  was  directed  to  and  served  upon 
him  in  his  individual  capacity,  it  failed 
to  reach  and  fasten  upon  any  property  or 
asset  belonging  to  the  defendant,  no  law- 
ful levy  of  the  attachment  was  made;  and 
consequently  the  court  was  without  juris- 
diction of  the  attachment  proceeding,  and 
therefore  properly  dismissed  it. 

The  error  which  the  court  committed  was 
in  also  dismissing  the  declaration  in  at- 
tachment. The  Civil  Code  of  1895,  §  4575, 
declares:  "When  the  defendant  has  given 
bond  and  security,  as  provided  in  this  Code, 
or  when  he  has  appeared  and  made  defense 
by  himself  or  attorney  at  law,  or  when  he 
has  been  cited  to  appear,  as  provided  in 
this  Code,  the  judgment  rendered  against 
him  in  such  case  shall  bind  all  his  property, 
and  shall  have  the  same  force  and  effect  as 
when  there  has  been  personal  service." 
Section  4557  provides  that  where  notice  in 
writing  hag  been  given,  as  therein  provided, 
to  the  defendant,  of  the  pendency  of  the  at- 
tachment and  the  proceedings  thereon,  "the 
judgment  rendered  upon  such  attachment 
shall  have  the  same  force  and  eiTect  as 
judgments  rendered  at  common  law;  and 
no  declaration  shall  be  dismissed  because 
the  attachment  nu.y  have  been  dismissed  or 
discontinued,  but  the  plaintifT  shall  be  en- 
titled to  judgment  on  the  declaration  filed, 
as  in  other  cases  at  common  law,  upon  the 
merits  of  the  case."  Those  two  sections  of 
the  Code  have  boon  construed  together;  and 
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it  has  been  accordingly  held  that  under 
their  provisions,  although  the  attachment 
may  be  dismissed  because  of  its  invalidity, 
still  the  plaintiff  is  entitled  to  proceed  for 
a  verdict  and  a  general  judgment  on  his 
declaration,  if  the  defendant  has  appeared 
and  made  defense  (Joseph  v.  Stein,  52  Ga. 
332  [2]),  or  if  he  has  replevied  the  prop- 
erty levied  upon  under  the  attachment 
(Camp.  V.  Cahn,  53  Ga.  558  [2]),  or  if  he 
has  been  duly  cited  to  appear  (McAndrew 
V.  Irish  American  Bank,  117  Ga.  510  [2], 
43  S.  E.  858). 

In  the  present  case  the  defendant  filed  a 
general  demurrer  to  the  declaration  in  at- 
tachment. It  is  well  settled  that  the  filing 
of  a  general  demurrer  is  equivalent  to 
pleading  to  the  merits  of  the  case.  Lyons 
V.  Planters'  Loan  &  Sav.  Bank,  86  Ga. 
485  (1),  12  L.R.A.  165,  12  S.  E.  882; 
Savannah,  F.  &  W.  R.  Co.  v.  Atkinson,  94 
Ga.  780,  21  S.  E.  1010;  Southern  R.  Co.  v. 
Cook,  loa  Ga.  451  (3),  32  S.  E.  585; 
Paulk  V.  'i'anner,  106  Ga.  219  (1),  32  S.  B. 
99;  Dykes  v.  Jones,  129  Ga.  99,  103,  68  S. 
E.  645. 

Counsel  for  defendant  in  error,  however, 
contend  that  the  demurrer  was  filed  sub- 
ject to  the  motion  for  which  the  defendant 
made  its  "special  appearance."  There  was 
no  express  reservation  to  this  effect  in  the 
demurrer;  but  admitting  that  the  demurrer 
was  so  filed,  and  that,  being  so  filed,  it 
did  not,  when  it  was  filed,  amount  to  plead- 
ing to  the  merits,  or  to  appearing  and  mak- 
ing defense  in  the  case  made  by  the  declara- 
tion in  attachment;  still,  when  this  writ- 
ten motion  to  dismiss  was  overruled  by  the 
court,  and  no  exception  was  taken  by  the 
defendant  to  this  ruling,  the  general  de- 
murrer stood  permanently  uncovered;  it 
was  stripped  of  the  protection  afforded  by 
the  motion  under  cover  of  which  it  was 
made,  and  thenceforth  stood  as  the  equiva- 
lent of  a  plea  to  the  merits  without  reser- 
vation. Being  made  subject  to  the  final 
determination  of  the  motion  to  dismiss 
which  preceded  it,  and  this  motion  having 
been  finally  decided  against  the  defendant, 
the  demurrer  was,  of  course,  no  longer  sub- 
ject to  this  motion.  In  other  words,  the 
demurrer  was  made  for  the  purpose  of  be- 
ing considered  in  the  event  that  the  prece- 
dent motion  to  dismiss  should  be  overruled, 
and,  when  this  motion  was  overruled,  the 
demurrer  stood  as  unconditional  pleading 
in  the  case. 

Judgment  reversed* 

All  the  Justices  concur. 
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ILLINOIS  SUPREME  COUIIT. 

ELBERT  N.  MANNING  et  al. 

V. 

MERCANTILE     SECURITIES   COMPANY 

et   al. 

and 

BIRCn  F.  RHODUS  et  al.,  Appts. 


SAME 

V. 

BIRCH  F.  RHODUS  et  al.,  Impleaded,  etc., 

Plffs.   in  Err. 

(242  111.  584,  90  N.  E.  238.) 

i 

Appeal  —  contempt  proceedings  —  title 
of  cause. 

1.  An  appeal  in  a  contempt  proceeding  is 
properly  entitled  the  same  as  in  tlie  princi- 
pal proceeding,  where  the  contempt  pro- 
ceeding is  really  but  an  incident  of  the 
original  suit. 

Witness  — .  incrimination  —  delivery  of 
books  —  sufficiency  of  answer. 

2.  The  mere  statement  by  an  officer  of  a 
corporation  who  has  been  directed  to  turn 
its  books  over  to  a  receiver,  that  lie  has 
been  indicted  for  an  offense  connected  with 
the  management  of  the  corporation,  and 
that  the  contents  of  the  books  may  tend  to 
incriminate  him,  is  not  sufficient  to  excuse 
him  from  obeying  the  order  of  the  court, 
but  it  is  necessary  to  state  facts  from 
which  the  court  can  determine  that  such  is 
the  fact. 

Same  —  partial  obedience  —  necessity. 

3.  That  some  of  the  books  of  a  corpora- 
tion might  tend  to  incriminate  its  officers 


will  not  excuse  tlicm  from  complying  with 
an  order  of  the  court  directing  them  to 
turn  over  to  a  receiver  all  books  and  papers 
belonging  to  the  corporation,  so  far  as  it 
can  be  obeyed  without  incriminating  them. 

Same   —   receivership   —   privilege    of 
officer. 

4.  An  officer  of  a  corporation  cannot  re- 
fuse to  comply  with  an  order  of  an  equity 
court  to  turn  over  its  books  to  a  receiver, 
because  they  may  have  a  tendency  to  in- 
criminate him,  since  in  such  cases  the 
books  go  into  the  custody  of  the  court,  and 
the  constitutional  protection  of  witnesses 
does  not  apply,  because  the  court  can  pro- 
tect the  officer  from  the  use  of  the  books 
against  him. 

Sequestration    —    corporate     bool^s    — • 
pendency  of  appeal. 

5.  The  pendency  of  an  appeal  from  an  or- 
der committing  officers  of  a  corporation  for 
contempt  in  disobeying  an  order  directing 
them  to  turn  over  the  corporate  books  to  a 
receiver  will  riot  prevent  the  nisi  prius 
court  from  sequestering  the  corporate  prop- 
erty. 

Constitutional  law  —  property  rights  — 
corporate  books  —  sequestration. 

6.  Securing,  by  writ  of  sequestration,  the 
books  and  property  of  a  corporation  pend- 
ing an  appeal  by  its  officers  from  an  order 
adjudging  them  in  contempt  for  refusing 
to  turn  them  over  to  a  receiver,  does  not 
deprive  the  officers  of  any  of  their  con- 
stitutional property  rights. 

(Farmer,  Ch.  J.,  and  Vickers,  J.,  dissent.) 

(December  22,  1909.) 


Note.  —  Right  of  officer  of  a  corpora- 
tion to  refuse  to  turn  over  its  boolcs 
to  a  receiver,  upon  the  ground  that 
they  have  a  tendency  to  incriminate 
hitn. 

This  question  appears  to  have  arisen  for 
the  first  time  in  Manning  v.  Mercantile 
Securities  Co.  A  few  cases  closely  analo- 
gous will,  however,  be  discussed. 

The  decision  in  the  Manning  Case,  that 
an  officer  of  a  corporation  cannot  re- 
fuse to  comply  with  an  order  of  an 
equity  court  to  turn  over  its  books  to  a 
receiver,  because  they  may  have  a  tendency 
to  incriminate  him,  is  placed  principally  on 
the  ground  that  the  officer  is  not  asked  to 
turn  over  the  books  for  testimonial  purposes, 
but  to  aid  the  receiver  in  ascertaining  the 
assets  and  liabilities  of  the  corporation ; 
and  that,  as  the  receiver  is  an  officer  of  the 
court,  his  custody  is  that  of  the  court, 
which  will  protect  the  officer  of  the  corpora- 
tion against  any  improper  use  of  the  books 
as  evidence  against  him.  It  is,  at  least, 
extremely  doubtful  wlfether  the  constitu- 
tional rights  of  the  officer  will  not  be  vio- 
lated if  the  officer  can  be  compelled  to 
turn  over  the  books  to  the  receiver,  and 
then  the  reciver  can  voluntarily  turn  over 
the  books  to  a  criminal  or  other  court,  or 
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can  be  compelled  to  do  so  by  process,  be- 
cause the  effect  would  be  the  same  as  if  he 
were  compelled  in  the  first  place  to  turn 
over  the  books  to  some  court  to  be  used 
against  him.  Yet  this  is  practically  what 
happened  in  McElree  v.  Darlinajton,  187  Pa. 
593,  67  Am.  St.  Rep.  592,  41  Atl.  456.  There 
a  receiver  was  appointed  for  a  banking 
corporation  at  the  request  of  certain  de- 
positors, creditors,  and  stockholders.  Later, 
its  president  was  indicted  for  receiving  a 
deposit  with  knowledge  that  he  and  the 
corporation  he  represented  were  then  insolv- 
ent, and  with  intent  to  embezzle  the  same. 
It  was  held  to  be  error  for  the  court  to  re- 
fuse to  grant  leave  to  the  district  attorney 
and  another  to  examine  the  books  of  the  cor- 
poration, then  in  the  hands  of  the  receiver, 
to  secure  evidence  for  the  prosecution  of  the 
president  for  the  embezzlement.  The  court 
said:  "This  ruling  was  obviously  made  on 
the  assumption  that  the  books  and  papers 
were  the  property  of  said  party,  and  that 
an  examination  of  them  by  persons  inter- 
^'sted  in  the  affairs  of  the  corporation  as 
shareholders,  bondholders,  or  depositors  was 
not  admissible,  because  it  might  result  in 
the  discovery  of  transactions  having  a  ten- 
dency to  criminate  him.  But  the  books  and 
papers  of  the  corporation  are  not  the  prop- 
erty of  the  officers  or  emploj'ces,  nor  are 
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SEPARATE  APPEALS  by  defondantB 
Birch  F.  Rhodiis  et  al.  from  a  judg- 
'  ment  of  the  Circuit  Court  for  Cook  County, 
punishing  them  for  contempt  of  court  iu 
failing  to  comply  with  an  order  entered  in 
a  suit  to  wind  up  the  afTairs  of  the  Mercan- 
tile Securities  Company,  of  which  they 
were  officers,  directing  them  to  turn  over 
the  corporate  books  and  papers  to  John  C. 
Fetzer,  receiver.     Ailirmed. 

} TERROR  to  the  Circuit  Court  for  Cook 
J  County  to  review  a  judgment  grant- 
ing a  writ  of  sequestration  to  secure  pos- 
session of  the  books  and  papers  of  the 
Mercantile   Securities   Company.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Joseph  B.  David  and  Benja- 
min G.  Bactirach,  for  appellants  and 
plaintiffs  in  error: 

A  witness  is  not  bound  to  answer  any 
question,  either  in  a  court  of  law  or  equity, 
the  answer  to  which  will  expose  him  to  any 
penalty,  forfeiture,  or  punishment,  or  which 
will  have  a  tendency  to  accuse  him  of  any 


crime  or  misdemeanor,  or  to  expose  him  to 
any  penalty  or  forfeiture,  or  whicla  would 
be  a  link  in  a  chain  of  evidence  to  convict 
him  of  a  criminal  offense. 

Lamson  v.  Boyden,  160  111.  618,  43  N.  E. 
781;  Minters  v.  People,  139  111.  363,  29 
N.  E.  45;  1  Greenl.  Ev.  §  453;  Story,  Eq. 
PI.  §  846  J  1  Wharton,  Ev.  §  534;  Henry  v. 
Bank  of  Salina,  1  N.  Y.  83. 

Whenever  a  witness  is  excused  from  giv- 
ing testimony  upon  the  ground  that  his 
answers  might  tend  to  incriminate  him,  or 
subject  him  to  fines,  penalties,  and  for- 
feitures, he  cannot  be  compelled  to  produce 
books  or  papers  which  will  have  the  same 
effect. 

Lamson  v.  Boyden,  stipra;  1  Wharton, 
Ev.  §  633;  Boyle  v.  Smithman,  146  Pa.  255, 
23  Atl.  397;  Counselman  v.  Hitchcock,  142 
U.  S.  547,  35  L.  ed.  1110,  3  Inters.  Com. 
Rep.  816,  12  Sup.  Ct.  Rep.  195. 

One  cannot  be  compelled  to  produce  his 
own  books,  or  the  books  of  another  which 
are  under  his  control  as  agent,  or  otherwise, 


they  intended  to  protect  them  against  the 
consequences  of  the  frauds  they  may  have 
perpetrated  in  their  respective  spheres  of 
labor  or  duty.  An  officer  or  employee  of 
a  corporation  who  is  under  indictment  for 
embezzlement  of  its  funds  may  not  require 
of  his  employer  a  suppression  or  conceal- 
ment of  his  own  entries  in  its  books,  al- 
though the  entries  may  furnish  the  mate- 
rial clue  to  his  crime,  and  possibly  afford 
satisfactory  evidence  of  it."  It  is  doubt- 
less true  that  a  corporation  or  employer 
will  not  be  prevented  from  producing  books 
and  documents  which  will  incriminate  an 
officer  or  employee;  but  a  different  question 
arises  when  they  are  in  the  possession  of 
the  officer  himself,  and  he  is  asked  to  turn 
them  over.  The  rule  is,  then,  as  stated  by 
Wigmore  on  Evidence,  §  2259,  that  ''where 
the  corporate  misconduct  involves  also  the 
claimant's  misconduct  [as  well  as  that  of 
the  corporation's],  or  where  the  document 
is  in  reality  the  personal  act  of  the  claim- 
ant, though  nominally  that  of  the  corpo- 
ration, its  disclosures  are  virtually  his  own, 
and  to  that  extent  his  privilege  protects 
him  from  producing  them." 

To  like  effect,  see  Ex  parte  Chapman,  153 
Fed.   371. 

In  McElree  v.  Darlington  it  did  not  appear 
how  the  receiver  became  possessed  of  the 
l)Ooks  in  the  first  instance,  whether  by. a 
voluntary  turning  over  of  the  books  by  the 
president,  or  otherwise.  But  that  would  be 
immaterial  because,  strictly  speaking,  there 
could  be  no  voluntary  turning  over  if  the 
court  would  coerce  it  in  case  of  refusal,  as 
was  pointed  out  in  Blum  v.  State,  infra. 
It  is  difficult  to  pee  how  Manning  v.  Mer- 
TANTiLE  Securities  Co.  and  McElree  v. 
Darlington  can  be  harmonized  without  de- 
stroying the  constitutional  privilef?e. 

It  was  held  in  Tolleson  v.  Greene,  83  Ga. 
499,  10  R.  E.  120,  that  an  officer  of  a  bank 
could  not  refuse  to  turn  over  its  assets  to 
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a  receiver,  or  to  tell  what  he  did  with 
them,  on  the  ground  that  to  do  so  would 
furnish  evidence  which  would  convict  him 
of  crime,  although  he  was  at  the  time 
under  indictment  for  embezzling  certain 
drafts  intrusted  to  him,  presumably  as 
agent  of  the  bank,  by  the  president  of  an- 
other bank,  and  although  in  his  answer  to 
a  rule  nisi  to  turn  over  the  assets,  he  de- 
nied having  had  such  property  in  his  con- 
trol at  the  time  the  rule  was  served  upon 
him,  which  answer  the  court  found  to  be 
false.  In  giving  its  judgment  the  court 
said:  *The  mistake,  we  conceive,  of  counsel 
for  the  plaintiff  in  error,  is  in  not  draw- 
ing the  distinction  between  discovery  and 
relief.  No  discovery  of  facts  wliich  would 
tend  to  criminate  the  party  can  be  com- 
pelled. .  .  .  But  as  a  measure  of  re- 
lief, to  compel  a  party  to  part  with  prop- 
erty which  he  may  have  stolen  is  no  viola- 
tion of  any  privilege  which  the  law  gives. 
.  .  .  There  certainly  can  be  no  privilege 
in  any  person  to  hold  on  to  the  fruits  of 
crime  as  a  means  of  preventing  punish- 
ment." And  again:  "How  would  his  sur- 
render of  them  [the  assets]  tend  any  more 
to  convict  him  of  embezzling  or  stealing 
than  would  his  retention  of  them?  It  seems 
to  US  that  a  prompt  surrender  in  obedience 
to  an  order  of  the  proper  court  would  be 
favorable  to  innocence  rather  than  evidence 
of  guilt."  But  surely,  if  a  man  is  indicted 
for  stealing  a  horse,  and  under  the  penal- 
ties of  contempt  is  compelled  to  deliver 
up  the  horse  alleged  to  have  been  stolen,  one 
verv  material  link  in  the  chain'  of  evidence 
against  him  is  proven,. to  wit,  his  possession 
of  the  horse.  • 

In  Blum  V.  State,  94  Md  375,  56  L.R.A. 
322,  51  Atl.  26,  receivers  appointed  for  a 
firm  at  tlie  request  of  one  partner,  and  with 
tlie  consent  of  the  others,  took  charge  of  the 
firm  books.  The  partners  were  subsequent- 
ly indicted  on  the  char^^e  of  obtaining  prop- 


1909. 


MANNING  V.  MERCANTILE  SECURITIES  CO. 


727 


where  their  production  would  tend  to  crimi- 
nate him. 

Re  Moser,  138  Mich.  302,  101  N.  W.  588, 
6  A.  &  E.  Ann.  Cas.  31 ;  Ex  parte  Chapman, 
153  Fed.  371. 

Where  the  records  of  ^  corporation  dis- 
close the  commission  of  a  criminal  offense 
by  the  corporation,  and  also  show  an  of- 
ficer's complicity  therein,  such  officer  may 
properly  refuse  to  produce  such  books  and 
records  before  the  grand  jury  for  the  pur- 
pose of  enabling  such  body  to  determine 
whether  an  offense  had  been  committed,  be- 
cause the  production  of  such  books  would 
tend  to  criminate  him. 

Ex  parte  Chapman,  supra. 

Where  the  corporate  misconduct  involves 
also  the  claimant's  misconduct,  or  where  the 
document  is  in  reality  the  personal  act  of 
the  claimant,  though  nominally  that  of  the 
corporation,  its  disclosures  are  virtually 
his  own,  and  to  that  extent  his  privilege 
protects  him  from  producing  them. 

3  Wjgmore,  Ev.  §  2059,  p.  3110;  R.  v.  Pur- 


nell,  1  Wils.  239;  R.  v.  Cornelius,  2  Strange, 
1210;  United  States  Exp.  Co.  v.  Henderson, 
69  Iowa,  40,  28,  N.  W.  426. 

When  the  thing  forbidden  in  the  5tli 
Amendment,  namely,  compelling  a  man  to 
be  a  witness  against  himself,  is  the  object 
of  the  search  and  seizure  of  his  private 
papers,  it  is  "an  unreasonable  search  and 
seizure"  within  the  14th  Amendment. 

Boyd  V.  United  States,  116  U.  S.  616,  29 
L.  ed.  746,  6  Sup.  Ct.  Rep.  624. 

The  meaning  of  the  5th  Amendment  to 
the  Constitution  of  the  United  States  is 
not  merely  that  a  person  shall  not  be  com- 
pelled to  be  a  witness  against  himself  in  a 
criminal  prosecution  against  himself,  but 
its  object  is  to  insure  that  a  person  shall 
not  be  compelled,  when  acting  as  a  witness 
in  any  investigation,  to  give  testimony 
which  might  tend  to  show  that  he  himself 
has  committed  a  crime. 

Counselman  v.  Hitchcock,  supra. 

The  seizure  or  compulsory  production  of 
a  man's  private  papers  to  be  used  in  evi- 


crty  under  false  pretenses.  It  was  held 
that  to  allow  at  the  trial  the  introduction, 
in  evidence  against  them,  of  the  firm 
books  in  the  possession  of  the  receivers,  was 
a  violation  of  the  constitutionar  provision 
"that  no  man  ought  to  be  compelled  to  give 
evidence  against  himself."  In  answer  to 
the  objection  that  the  books  had  been  vol- 
untarily turned  over  to  the  receivers,  the 
court  said:  "But  it  is  not  correct  to  say 
that  the  books  had  been  voluntarily  turned 
over  to  the  receivers  for  the  purpose  for 
which  they  are  now  sought  to  be  used. 
If  we  should  grant,  for  the  sake  of  argu- 
ment, all  that  may  fairly  be  implied  from 
the  fact  that  the  proceeding  for  receivers 
was  by  consent,  the  fact  would  remain  thut 
the  books  were  surrendered  under  the  or- 
der of  the  court,  and  what  is  far  more  im- 
portant, and  indeed  vital  to  the  determina- 
tion of  the  question,  the  further  fact  that 
it  cannot  for  a  moment  be  contended  that 
the  appointment  of  receivers  contemplated 
any  criminal  proceeding  against  the  trav- 
ersers, and  that  they  can  therefore  be  held 
to  have  waived  any  constitutional  privilege 
in  their  defense.  The  purpose  of  a  receiver- 
ship is  the  preservation  and  proper  dispo- 
sition of  the  subject  of  litigation.  The  re- 
ceiver is  not  the  representative  of  the  state, 
nor  even  of  the  creditors,  but  the  hand  of 
the  court,  whose  control  is  exerted  for  the 
benefit  of  those  ultimately  found  entitled  to 
the  subject  of  litigation,  and  not  to  aid  the 
state  in  making  out  a  case  in  a  criminal 
prosecution." 

In  State  v.  Strait,  94  Minn.  384,  102  N. 
W.  913,  one  of  tw^o  partners  doing  a  private 
banking  business  filed  a  voluntary  petition 
in  bankruptcy,  and  turned  over  the  assets 
and  books  of  the  firm  to  the  receiver.  The 
receiver,  without  any  process  of  the  court, 
took  the  books  before  a  prand  jury,  and, 
largely  because  of  the  evidence  there  con- 
tained, an  indictment  was  returned  against 
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the  partners  for  receiving  money  while  in- 
solvent. It  was  held,  criticizing  Blum  v. 
State,  supra,  that  the  evidence  was  proper- 
ly received,  and  that  the  indictments  could 
not  be  set  aside  because  of  its  admission. 

It  was  held  in*  Re  Kanter,  117  Fed.  356, 
that  a  bankrupt  will  not  be  compelled  to 
turn  over  to  the  receiver  all  his  books  of 
account,  records,  etc.,  where  he  is,  at  the 
time,  under  indictment  in  a  state  court  for 
fraudulently  removing,  secreting,  and  dis- 
posing of  his  property,  and  of  obtaining 
goods  under  false  pretenses,  and  explicitly 
swears  that  the  books,  etc.,  sought  will  fur- 
nish evidence  against  him,  and  from  the 
circumstances  the  court  thinks  that  such 
would  probably  be  the  case. 

In  Re  Hess,  134  Fed.  109,  it  was  held 
that,  as  to  whether  the  books  and  papers  of 
an  involuntary  bankrupt  actually  con- 
tained incriminatory  matter,  the  bankrupt 
is  not  the  judge.  Says  the  court:  "Where, 
under  these  circumstances,  a  bankrupt 
pleads  this  privilege,  he  should  be  required 
to  bring  the  books  and  papers  which  he  al- 
leges contain  the  incriminating  evidence 
before  either  the  court  or  referee  in  bank- 
ruptcy; and,  when  it  is  made  to  appear 
that  his  plea  is  well  founded,  the  court 
can  make  such  order  in  the  case  as  will 
fully  protect  him  from  discovery  of  such 
evidence,  and,  at  the  same  time,  if  possi- 
ble, enable  the  trustee  to  obtain  such  infor- 
mation from  the  books  as  is  always  neces- 
sary and  indispensable  in  the  settlement  of 
bankrupt  estates."  Accordingly,  the  matter 
was  referred  to  a  referee  "to  take  such 
testimony  as  the  bankrupt  may  ofiTcr  to 
show  his  answer  that  his  bQoks  and  papers 
contain  evidence  which  mav  tend  to  in- 
criminate  him  is  made  in  good  faith,  to 
protect  him  against  a  criminal  prosecution 
that  has  been  instituted,  or  which  will 
probably  be  brought,  against  him,  and  re- 
port   such    evidence    and    his    conclusions 
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dence  against  himself  is  oquivalent  to  com- 
pelling him  to  be  a  witness  against  himself, 
and,  in  a  prosecution  for  a  crime,  penalty, 
or  forfeiture,  is  equally  within  the  prohi- 
bition of  the  5th  Amendment. 

Boyd  V.  United  States,  supra. 

Sequestration  to  enforce  obedience  to  an 
order  of  court  will  not  issue  where  one  ad- 
judged to  be  in  contempt  is  not  in  actual 
custody  for  such  contempt. 

Fletcher,  Eq.  PI.  &  Pr.  §  735,  p.  769; 
Hosack  V.  Rogers,  11  Paige,  603;  Adams, 
Kq.  324;  Kinaey  v.  Yardley,  1  Dick.  265; 
2  Dan.  Ch.  PI.  &  Pr.  §§  1048-1050. 

The  granting  of  the  order  allowing  the 
writ  of  sequestration  to  issue  was  in  contra- 
vention of  §§  6  and  10  of  article  IL  of  the 
Constitution  of  the  state  of  Illinois,  in  that 
the  same  constituted  an  unreasonable  search 
and  seizure. 

Boyd  V.  United  States^  supra;  Lester  v. 
People,  150  111.  408,  41  Am.  St.  Rep.  375, 
23  N.  E.  387,  37  N.  E.  1004. 

Messrs.  Weissenbach  &  Meloan  and 
Kraus,  Alschuler,  &  Holden,  for  ap- 
pellees and  defendants  in  error: 

The  order  to  turn  over  the  books  and 
papers  in  question  to  the  receiver  involves 
no  privilege  of  a  witness,  and  does  not  ad- 
mit of  disobedience  on  the  -ground  of  consti- 
tutional privilege  against  giving  self -incrim- 
inating evidence  in  a  criminal  case. 

Story,  Eq.  PI.  §  525;  Tolleson  v.  Greene, 
83  Ga.  400,  10  S.  E.  120;  1  Greenl.  Ev.  16th 
ed.  §  469F;  3  Wigmore,  Ev.  §  2264,  pp. 
3123-4;  Haught  v.  Irwin,  166  Pa.  548,  31 
Atl.  260;  United  States  v.  Price,  163  Fed. 
904;  Re  Harris,  164  Fed.  292;  Re  Hark, 
136  Fed.  086. 


The  14th  and  5th  Amendments  to  the  Fed- 
eral Constituticin  do  not  apply  to  proced- 
ure in  state  courts. 

Barron  v.  Baltimore,  7  Pet.  243,  8  L.  ed- 
672. 

It  is  essential  that  the  witness  asserting 
privilege  show  reasonable  probability  that 
the  evidence  which  he  is  called  upon  to 
give  will  tend  to  incriminate,  and  he  must 
support  his  claim  by  his  unequivocal  oatli 
that  the  evidence  called  for,  if  produced, 
will  tend  to  incriminate. 

Consolidated  Rendering  Co.  v.  Vermont, 
207  U.  S.  541,  52  L.  ed.  327,  28  Sup.  Ct- 
Rep.  178,  12  A.  &  E.  Ann.  Cas.  658;  People 
ex  rel.  Akin  v.  Butler  Street  Foundry  & 
Iron  Co.  201  111.  248,  66  N.  E.  349;  State 
V.  Thaden,  43  Minn.  253,  45  N.  W.  447; 
Ex  parte  Hedden,  20  Nev.  352,  90  Pac. 
743,  13  A.  &  E.  Ann.  Cas.  1173;  McElree 
V.  Darlington,  187  Pa.  693,  67  Am.  St.  Rep. 
592,  41  Atl.  456. 

The  answers  of  the  defendants  wholly 
fail  to  show  that  there  was  anything  in 
the  books  or  papers  that  would  tend  to  in- 
criminate. 

Kanter  v.  Circuit  Court  Clerk,  108  IlL 
301;  People  ex  rel.  Taylor  v.  Seaman,  8 
Misc.  152,  29  N.  Y.  Supp.  329;  United 
States  V.  Collins,  145  Fed.  709,  s.  c.  146  Fed. 
555;  State  v.  Kent  (State  v.  Pancoast)  6 
N.  D.  616,  35  L.R.A.  532,  67  N.  W.  1062; 
Re  Knickerbocker  S.  B.  Co.  139  Fed.  716. 

No  Federal  constitutional  provisions  are 
involved. 

Re  Consolidated  Rendering  Co.  80  Vt.  55, 
66  Atl.  790,  11  A.  &  E.  Ann.  Cas.  1069; 
State  V.  Miller,  71  N.  J.  L.  527,  60  Atl. 
202;  Barron  v.  Baltimore,  7  Pet.  243  8  L. 


thereon  to  this  court;  specifying  which  of 
said  documents,  if  any,  do  or  do  not  con- 
tain such  alleged  incriminating  evidence." 
This  course  was  followed  in  Re  Hark,  136 
Fed.  986,  and  in  Re  Edward  Hess  k  Co. 
136  Fed.  988. 

In  Re  Harris,  164  Fed.  292,  where  a 
bankrupt  was  merely  threatened  with  prose- 
cution, and  objected  to  delivering  up  his 
books  of  account  to  the  receiver  on  the 
ground  that  they  contained  incriminatory 
matter,  but  had  permitted  and  was  willing 
to  permit  the  receiver  to  consult  the  books 
while  in  the  custody  of  his  attorney,  pro- 
vided that  he  was  assured  that  no  use 
would  be  made  of  any  information  con- 
tained in  them  in  aid  of  any  criminal  in- 
formation, the  court  directed  the  following 
order  to  be  made:  "An  order  may  be  en- 
tered directing  that  the  attorney  for  the 
bankrupt  deliver  the  books  to  the  receiver, 
who  is  to  receive  them  as  the  agent  of  the 
bankrupt,  and  is  to  use  them  or  permit 
their  use  by  any  other  person  only  for 
the  purpose  of  the  civil  administration  of 
the  estate  in  bankruptcy.  The  order  may 
contain  &  provision  that,  in  case  any  sub- 
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poena  or  other  process  is  issued  for  the  pur- 
pose of  obtaining  possession  of  the  books  in 
the  receiver's  custody,  it  shall  be  the  duty 
of  the  receiver  to  notify  the  bankrupt,  and 
not  to  part  with  the  books  until  the  bank- 
rupt has  had  an  opportunity  to  raise  the 
question  of  his  constitutional  privilege  in 
the  same  manner  as  though  his  books  had 
remained  in  his  own  possession." 

As  to  conclusiveness  of  witness's  state- 
ment that  the  answer  to  questions  against 
which  he  pleads  his  privilege  would  tend 
to  criminate  him,  see  note  to  McGorray  ▼. 
Sutter,  24  L.R.A.(N.S.)  165,  especially  on 
page  170  as  to  production  of  documents. 
As  to  admissibility  against  defendant  of 
documents  or  articles  taken  from  him,  see 
note  to  State  v.  Fuller,  8  L.R.A.(N.S.)  762. 
As  to  admissibility  of  schedules  filed  in 
Federal  bankruptcy  proceedings  in  a  prose- 
cution against  a  bankrupt  for  concealment 
of  property,  see  note  to  Johnson  v.  United 
States,  18  L.R.A.(N.S.)  1194.  As  to  con- 
stitutional protection  against  being  forced 
to  furnish  evidence  against  one's  self  in  a 
civil  case,  see  note  to  Levy  v.  Superior 
Court,  29  L.R.A.  811.  R.  A.  E. 
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ed.  672;  Adams  v.  New  York,  192  U.  S.  685, 
48  L.  ed.  575,  24  Sup.  Ct.  Rep.  372;  Hale  v. 
Henkel,  201  U.  S.  43,  50  L.  ed.  652,  26  Sup. 
Ct.  Rep.  370;  Jack  v.  Kansas,  190  U.  S. 
372,  50  L.  ed.  234,  26  Sup.  Ct.  Rep.  73,  4 
A.  &  E.  Ann.  Cas.  689. 

Sequestration  is  process  to  enforce  the  de- 
cree appointing  the  receiver,  and  is  col- 
lateral to  the  order  of  commitment. 

Barnesly  v.  Powel,  1  Dick.  130;  Tatham 
¥.  Parker,  1  Smale  &  6.  506. 

Attachment  and  sequestration  are  con- 
current and  alternative  processes,  both  or 
either  being  available. 

Blake  v.  Blake,  80  111.  523. 

Sequestration'  was  a  proper  measure  of 
protection. 

Keighler  v.  Ward,  8  Md.  254;  Lovett  v. 
Rogers,  3  Hoffman,  Ch.  Pr.  cxxvii.;  Trigg 
V.  Trigg,  1  Dick.  325;  Lupton  v.  Hescott,  1 
Sim.  &  Stu.  274;  Detillin  v.  Gale,  1  Sim. 
&  Stu.  275,  note;  2  Barbour,  Ch.  Pr.  2d  ed. 
281;  Hayes  v.  Hayes,  4  Del.  Ch.  22;  Sykes 
V.  Dyson,  L.  R.  9  Eq.  Cas.  228. 

Hand,  J.,  delivered  the  opinion  of  the 
court : 

The  several  appeals  of  Birch  F.  Rhodus, 
Thomas  Rhodus,  and  Edward  T.  Rhodus 
from  a  judgment  entered  by  the  circuit 
court  of  Cook  county  on  September  24, 
1908,  finding  the  said  Birch  F.  Rhodus, 
Thomas  Rhodus,  and  Edward  T.  Rhodus 
guilty  of  contempt  of  court,  and  commit- 
ting them  to  the  jail  of  Cook  county  not  to 
exceed  six  months,  for  the  failure  of  said 
Birch  F.  Rhodus,  Thomas  Rliodus,  and  Ed- 
ward T.  Rhodus  to  comply  with  an  order 
theretofore  entered  in  a  certain  chancery 
suit  then  pending  in  the  circuit  court  of 
Cook  county,  wherein  John  C.  Fetzer  had 
been  appointed  receiver  of  the  Mercantile 
Securities  Company,  requiring  them,  said 
Birch  F.  Rhodus,  Thomas  Rhodus,  and  Ed- 
ward T.  Rhodus,  as  officers  of  said  corpo- 
ration, to  turn  over  to  said  John  C.  Fetzer, 
as  such  receiver,  all  the  books  of  account, 
papers,  documents,  correspondence,  stock 
books,  stock  register,  check  books,  canceled 
checks,  and  other  papers,  of  whatsoever  kind 
and  character,  in  their  possession  belonging 
to  the  Mercantile  Securities  Company,  to- 
gether with  a  writ  of  error  sued  out  by 
Birch  F.  Rhodus,  Thomas  Rhodus,  and  Ed- 
ward T.  Rhodus  to  review  the  action  of  said 
circuit  court  in  granting  an  order  of  seques- 
tration, have  been  consolidated  in  this  court. 

The  bill  in  the  chancery  suit  in  which 
John  C.  Fetzer  had  been  appointed  receiver 
of  the  Mercantile  Securities  Company  was 
filed  by  Elbert  N.  Manning,  Louis  P.  Hugel, 
Herbert  N.  Cheetham,  and  the  Stadler  Pho- 
tographing Company  against  the  Mercan- 
tile Securities  Company,  Birch  F.  Rhodus, 
30  L.R.A.(N.S.) 


Thomas  Rhodus,  Edward  T.  Rhudus,  Min- 
nie C.  Scully,  and  eight  corporations  other 
than  the  Mercantile  Securities  Company, 
which  corporations  had  been  organized  by 
said  Birch  F.  Rhodus,  Thomas  Rhodus,  and 
Edward  T.  Rhodus.  The  said  Birch  F. 
Rhodus  was  the  president,  Thomas  Rhodus 
the  vice  president,  Edward  T.  Rhodus  the 
vice  president  and  secretary,  and  Minnie  C. 
Scully  the  treasurer  of  said  Mercantile 
Securities  Company,  which  corporation  was 
organized  under  the  laws  of  the  state  of 
Maine,  the  objects  of  whicli^  were  stated  in 
its  charter  to  be  the  buying  and  selling  of 
municipal  bonds  and  other  municipal  securi- 
ties, also  stocks,  bonds,  mortgages,  and  com- 
mercial paper,  and  which  corporation  had 
a  nominal  capital  stock  of  $2,500,000.  It 
was  averred  in  the  bill  that  all  of  the  said 
corporations,  including  the  Mercantile  Se- 
curities Company,  were  fraudulently  or- 
ganized by  Birch  F.  Thomas,  and  Edward 
T.  Rhodus,  and*  that  said  Mercantile  Securi- 
ties Company  had  no  other  business  than 
that  of  dealing  in  the  fraudulent  and  worth- 
less stocks  of  said  corporations,  and  that  its 
assets  represented  moneys  received  from  the 
sales  of  stock  to  the  public,  and  that  the 
complainants  were  stockholders  of  said  cor- 
poration; the  object  of  the  bill  being  to 
wind  up  the  afi'airs  of  said  Mercantile  Se- 
curities Company. 

It  appears  from  the  record  that  on  the 
18th  day  of  September  (the  day  upon  which 
he  was  appointed  receiver)  John  C.  Fetzer 
made  a  demand  upon  the  appellants  to  turn 
over  to  him,  as  such  receiver,  the  books,  etc., 
of  the  Mercantile  Securities  Company,  and 
that  said  Birch  F.  Rhodus,  Thomas  Rhodus, 
and  Edward  T.  Rhodus,  upon  the  advice  of 
counsel,  refused  to  turn  over  to  said  re- 
ceiver the  books,  etc.,  of  said  Mercantile  Se- 
curities Company;  that  on  the  19tli  day 
of  September  John  C.  Fetzzer,  as  such  re- 
ceiver, applied  to  the  circuit  court  in  sai^ 
chancery  suit  for  a  rule  upon  said  Birch  F. 
Rhodus,  Thomas  Rhodus,  and  Edward  T. 
Rhodus  to  require  them  to  turn  over  to  him 
all  books,  etc.,  of  the  Mercantile  Securities 
Company,  whereupon  the  court  entered  an 
order  that  said  Birch  F.  Rhodus,  Thomas 
Rhodus,  and  Edward  T.  Rhodus  turn  over 
said  books,  etc.,  to  said  John  C.  Fetzer,  as 
receiver,  on  or  before  the  22d  day  of  Sep- 
tember, or  show  cause  on  that  day  why 
they  should  not  be  attached  for  a  contempt 
of  court;  that  on  September  23d  the  said 
Birch  F.  Rhodus,  Thomas  Rhodus,  and  Ed- 
ward T.  Rhodus  filed  a  joint  answer  to  the 
order  which  required  them  to  turn  over  the 
said  books,  etc.,  or  show  cause,  in  which  they 
averred,  among  other  things,  that  on  the 
23d  day  of  July,  1908,  an  indictment  was 
returned  by  the  grand  jury  into  the  district 
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court  of  the  United  States  for  the  north 
crn  district  of  Illinois  against  ti»em,  clmr- 
ging  them  with  having  devisc<I  a  scheme  to 
defraud,  and,  for  the  purpose  of  carrying 
said  scheme  into  effect,  they  had  deposited 
in  the  postoffice  at  Chicago  certain  letters, 
in  violation  of  §  5480  of  the  Revised  Stat- 
utes of  tiie  United  States  (U.  S.  Comp.  Stat. 
1901,  p.  3696)  ;  and  attached  to  their  an- 
swer a  copy  of  said  indictment,  and  averred 
that,  from  an  inspection  of  the  said  indict- 
ment, it  would  appear  that  the  matters 
and  things  required  by  the  court  to  be 
turned  over  and  delivered  by  the  said  Birch 
F.  Rhodus,  Thomas  Rhodus,  and  Edward  T. 
Rhodus  referred  directly  to  and  were  a 
part  of  the  matters  and  things  charged  in 
said  indictment  against  them,  and  in  which 
answer  Birch  F.  Rhodus,  Thomas  Rhodus, 
and  Edward  T.  Rhodus  admitted  they  had 
in  their  possession  the  books,  etc.,  of  the 
Mercantile  Securities  Company,  but  averred 
that  they  had  declined  to  turn  over  said 
books  to  said  John  C.  Fetzer,  as  receiver, 
as  the  said  books  of  account,  papers^  docu- 
ments, correspondence,  stock  books,  stock 
register,  check  books,  canceled  checks,  and 
other  papers  "might  tend  to  incriminate" 
them,  the  said  'Birch  F.  Rhodus,  Thomas 
Rhodus,  and  Edward  T.  Rhodus.  The  an- 
swer further  averred  that  they  were  then 
under  said  indictment  in  the  United  States 
district  court,  and  that  they  availed  them- 
selves of  their  rights  under  §§  6  and  10  of 
article  2  of  the  Constitution  of  this  state, 
and  the  14th  Amendment  to  the  Constitu- 
tion of  the  United  States,  and  further  said 
that  they  should  not  be  required  to  give 
evidence  against  themselves,  and  should  not 
be  required  to  furnish  evidence  which  could 
be  used  in  any  criminal  proceeding  against 
them,  and  averred  that  the  circuit  court 
v.'as  without  power  to  order  them  to  give 
or  furnish  evidence  which  might  be  used 
against  them  in  any  criminal  proceeding. 
It  also  appears  from  the  record  that  on  Sep- 
tember 24th,  after  a  full  hearing,  the  court 
held  that  said  answer  showed  no  good 
cause  why  said  Birch  F.  Rhodus,  Thomas 
Rhodus,  and  Edward  T.  Rhodus  should  not 
turn  over  said  books,  etc.,  to  said  John  C. 
Fetzer,  as  receiver,  and  entered  an  order  ad- 
judging them  to  be  in  contempt  of  court, 
and  committing  them  to  the  county  jail  of 
Cook  county,  which  is  the  order  from  which 
the  several  appeals  are  prosecuted. 

The  several  contentions  of  the  parties  will 
be  considered  in  what  we  deem  to  be  their 
logical  order. 

As  a  preliminary  question,  it  is  insisted 
that  the  several  appeals  are  not  properly 
entitled  in  this  court.  In  Lester  v.  People, 
150  111.  408,  41  Am.  St.  Rep.  376,  23  N.  E. 
387,  37  N.  E.  1004,  it  was  held  that,  ordi- 
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narily,  whether  a  contempt  proceeding 
should  be  entitled  and  prosecuted  as  au  in- 
dependent proceeding  in  the  name  of  the 
people,  or  carried  on  as  a  part  of  the  civil 
proceedings  to  which  it  is  incident,  is  of 
comparatively  little  importance,  and  i!iat 
the  practice  is  not  uniform.  It  was,  how- 
ever^ said  that,  where  the  proceeding  is  for 
a  criminal  contempt,  it  was  more  appro- 
priate to  prosecute  in  the  name  of  the  peo- 
ple, but  where  the  contempt  proceeding  is 
really  but  an  incident  of  the  principal  suit, 
the  usual  practice  is  to  entitle  the  papers 
in  the  original  cause.  The  contempt  pro- 
ceeding was  really  but  an  incident  of  the 
original  chancery  suit,  and 'we  are  of  opin- 
ion the  appeals  were  properly  prosecuted  to 
this  court  under  the  same  title  as  the  chan- 
cery suit  bore  in  the  circuit  court. 

It  is  contended  that  the  answer  filed  by 
Birch  F.  Rhodus,  Thomas  Rhodus,  and  Ed- 
ward T.  Rhodus  does  not  show  that  their 
constitutional  right  not  to  be  compelled  to 
give  evidence  against  themselves  will  be  im* 
paired  or  infringed  upon  by  said  Birch  F. 
Rhodus,  Thomas  Rhodus,  and  Edward  T. 
Rhodus  being  required  and  compelled  to  de- 
liver to  the  said  John  C.  Fetzer,  as  receiver, 
the  possession  of  the  books,  papers,  docu- 
ments, correspondence,  stock  books,  stock 
register,  check  books,  canceled  checks,  and 
other  papers  of  the  Mercantile  Securities 
Company  in  their  possession  as  officers  of 
the  said  company.  The  appellants  averred 
in  their  answer  that  they  had  been  indicted 
in  the  United  States  district  court  for  a 
violation  of  §  5480  of  the  Revised  Statutes 
of  the  United  States,  U.  S.  Comp.  SUt 
1901,  p.  3696,  for  having  devised  a  scheme 
to  defraud,  and  having  used  the  United 
States  mails  to  carry  into  effect  said 
scheme;  that,  from  an  inspection  of  the 
indictment  found  against  them  by  the  Unit- 
ed States  grand  jury,  it  would  appear  that 
the  matters  and  things  required  to  be  turned 
over  and  delivered  to  the  receiver  refer  di- 
rectly to  and  are  a  part  of  the  matters  and 
things  charged  in  said  indictment,  and  that 
they  had  declined  to  turn  over  the  said 
books,  etc.,  to  said  receiver,  as  they  might 
tend  to  incriminate  them;  and  the  question 
now  presented  for  decision  is:  Does  said 
answer,  admitting  its  averments  to  be  troe, 
make  such  a  case  as  entitles  the  appelUnts 
to  claim  their  constitutional  privilege  to 
not  be  witnesses  or  to  furnish  evidence 
against  themselves? 

The  right  of  a  witness  to  refuae  to  fur- 
nish evidence  which  will  incriminate  him- 
self is  ft  constitutional  right,  too  firmly  es- 
tablished to  be  questioned.  Lamson  v.  Boy- 
den,  100  111.  613,  43  N.  E.  781;  Couuselman 
V.  Hitchcock,  142  U.  S.  547,  35  L.  ed.  1110, 
3  Inters.  Com.  Rep.  810,  12  Sup.  Ct  Rep. 
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195.     To  hold,  however,  that  a  party  to  n 
chancery  suit  may  assert  his  fonstitutional 
privilege  by  saying,   in   response  to  an  or- 
der of  court  that  he  turn  over  to  a  receiver 
the   books,   etc.,    of    an    insolvent   corpora- 
tion, "I  have  been  indicted  for  a  criminal 
olTense  by  reason  of  my  connection  with  the 
corporation  of  which  I  am  an  oflicer,  as  will 
appear  from  reading  the  indictment  found 
against  mc,  and  if  I  obey  the  order  of  the 
court,   and  turn   over   to  the   receiver   the 
books,  etc.,   of   the   corporation,   they   may 
contain  matters  which  may  tend  to  incrimi- 
nate me,"  would  be  to  hold  that  an  officer 
of  an  insolvent  corporation  ordered  to  turn 
over    the    books,    etc.,    of    the    corporation 
might  set  himself  up  as  the  sole  and  abso- 
lute judge   as  to  whether   the  books,   etc., 
which  he  had  been  ordered  by  the  court  to 
turn  over  to  the  receiver  would  incriminate 
him,  which  would  be  to  place  in  the  hands 
of  an  officer  of  an  insolvent  corporation  the 
power  to  withhold  from  the  receiver  of  said 
corporation   the   books,   papers,   documents, 
and  assets  of  the  corporation  to  whatever 
extent  he  might  see  fit.     We  think,  there- 
fore, that  the  bare  statement  of  a  party  to 
such   a    proceeding,    that    the    books,    etc., 
which  he  had  been  ordered  to  turn  over  to 
the  receiver  might  tend  to  incriminate  him, 
is  not  sufficient  to  excuse  him  from  obeyinp: 
the  order  of  the  court;  but  that  his  answer 
should  place  the  matter  in  such  shape  that 
the  court  can   intelligently   determine  the 
question  from  an  examination  of  the  aver- 
ments of  the  answer,  or,  if  necessary,  from 
an  inspection   of   the   books,   etc.,   whether 
they  would  tend  to  incriminate  the  party 
required  to  surrender  them  to  the  receiver. 
We  think  the  rule  announced  by  Chief  Jus- 
tice Cockburn   in   R.   v.   Boyes,    1    Best   & 
S.  311,  to  be  a  practicable  one,  where  he 
said:  "To  entitle  a  party  called  as  a  wit- 
ness to  the  privilege  of  silence,  the  court 
must  see,  from  the  circumstances  of  the  case 
and  the  nature  of  the  evidence  which  the 
witness  is  called  to  give,  that  there  is  rea- 
sonable ground  to  apprehend  dan<Ter  to  the 
witness  from    his   being   compelled    to   an- 
swer."   Applying  this  rule  to  the  case  at 
bar,  we  think  it  apparent  that  it  docs  not 
appear  from  the  averments  of  the  answer 
of  the  appellants  that  the  books,  etc.,  of  the 
said  corporation    contain    any    evidence   of 
an  incriminating  character  as  against  the 
appellants,  and  that  their  surrender  to  the 
receiver  would  tend  to  incriminate  the  ap- 
pellants.    People    ex    rel.    Akin    v.    Butler 
Ktreet  Foundry  &  Iron  Co.  201  111.  236,  GO 
N.  E.  349;  State  v.  Thaden,  43  Minn.  253, 
45  K.  W.  447;  Brown  v.  Walker,  161  U.  S. 
5»1,  40  L.  ed.  819,  5  Inters.  Com.  Rep.  309, 
IGSup.  ct.  Rep.  644. 

Ihe  books,  etc.,  declined  to  be  turned  over 
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to  the  rccoiver  of  the  Mercantile  Securities 
Company  by  the  appellants  may  be  pre- 
sumed to  be  numerous,  and  it  may  be  safe- 
ly presumed  that  a  large  proportion  of  them 
— at  least  some  of  them — evidence  transac- 
tions which  would  not  tend  to  prove  the  ap- 
pellants were  guilty  of  the  commission  of  a 
crime.  By  reason  of  the  fact,  therefore, 
that  some  of  the  books,  etc.,  of  said  corpora- 
tion, in  the  hands  of  the  appellants,  might 
show  guilt,  and  others  might  not  furnish 
evidence  of  criminal  misconduct,  the  fact 
that  some  would  tend  to  incriminate  them 
would  be  no  reason  for  their  withholding 
other  books,  papers,  documents,  etc.,  from 
the  receiver,  which  would  in  no  way  tend 
to  incriminate  them.  We  think  their  an- 
swer should  therefore  have  pointed  out, 
from  the  numerous  books  and  documents  in 
their  hands,  such  books  and  documents  as 
were  incriminating  in  their  character,  and 
accompany  their  answer  by  an  offer  to  turn 
over  to  the  receives  the  remaining  books, 
etc.,  in  their  possession.  Such  seems  to  be 
the  practice  with  reference  to  the  discovery 
and  inspection  of  documents  which  are 
privileged,  and  we  can  see  no  reason  why 
the  rule  thus  established  should  not  be  ap- 
plied to  a  case  like  this,  if  the  constitutional 
privilege  contended  for  by  the  appellants 
can  be  invoked  in  a  case  like  this,  which 
question  we  will  consider  hereafter  in  this 
opinion.  In  4  Elliott  on  Evidence,  chap. 
162, '§  3289,  that  author  says:  "The  adverse 
party  cannot  be  required  to  produce  docu- 
ments which  are  privileged.  If  he  claims 
any  document  in  his  possession  to  be  privi- 
leged, he  must  so  state  in  his  affidavit,  and 
must  Specify  which,  if  any,  of  the  documents 
referred  to,  is  the  document  he  objects  to 
producing,  stating  fully  upon  what  grounds 
the  objection  is  based,  and  as  far  as  possi- 
ble verify  the  facts  upon  which  the  objec- 
tion is  founded.  It  has  been  held  that  an 
affidavit  is  insufficient  which  merely  states 
that  the  documents  are  privileged.  The 
facts  must  be  stated  under  oath  on  which 
the  claim  of  privilege  is  made.  These  must 
be  so  stated  that  the  court  may  determine  ^ 
from  the  facts  set  out  whether  or  not  the 
document  is  privileged."  In  People  ex  rel. 
Akin  V.  Butler  Street  Foundry  &  Iron  Co. 
supra,  on  page  248  of  201  III.,  tliis  court 
quoted  with  approval  the  following  excerpt 
from  Brown  v.  Walker,  supra,  where  it 
was  said:  "The  constitutional  privilege  is 
not,  however,  to  be  so  far  extended  that  it 
'may  be  put  forward  for  a  sentimental  rea- 
son, or  for  a  purely  fanciful  protection  of 
the  witness  against  an  imaginary  danger, 
and  for  the  real  purpose  of  securing  im- 
munity to  some  third  person  who  is  in- 
terested in  concealing  the  facts  to  which  he 
would   testify.' "     Our   conclusion   is,   upon 
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this  branch  of  the  case,  that  the  trial  court 
did  not  err  in  holding  that  the  appellants' 
answer  was  not  sufficient  to  excuse  them 
from  turning  over  to  the  receiver  the  books, 
etc.,  of  said  corporation  in  their  possession. 
We  have  proceeded  thus  far  on  the  theory 
of  the  appellants,  which  is  that  they  can 
claim  their  constitutional  privilege  in  this 
proceeding  the  same  as  they  could  had  they 
been  subpoenaed  as  witnesses  to  give  evi- 
dence, or  Yxien  required  by  subpoena  duces 
tecum  to  produce  the  books,  etc.,  of  the  cor- 
poration of  w^hich  they  were  officers,  before 
a  petit  or  grand  jury  in  a  case  pending  in 
court  or  under  investigation  before  a  grand 
jury.  We  do  not  think,  however,  the  posi- 
tion of  appellants  that  they  can  claim  their 
constitutional  privilege  in  this  proceeding 
in  the  same  manner  that  they  could  were 
they  called  as  witnesses,  or  called  upon  by 
a  subptrna  duces  tecum  to  produce  books, 
etc.,  correct.  It  is  apparent  that  a  party 
called  to  give  evidence  as  a  witness,  or  to 
produce  in  court,  to  be  used  in  evidence, 
the  books,  etc.,  of  a  corporation,  of  which 
he  is  in  possession  as  its  officer,  is  in  entire- 
ly a  different  situation  from  what  an  of- 
ficer of  an  insolvent  corporation  is,  who  is 
directed  by  the  court  in  which  the  affairs 
of  the  corporation  are  being  wound  up,  and 
to  which  proceeding  he  is  a  party,  to  turn 
over  the  books,  etc.,  of  the  corporation  in 
his  possession,  to  a  receiver  of  the  corpo- 
ration. In  one  case  the  party  is  required  to 
produce  the  books,  etc.,  of  the  corporation  to 
be  used  as  evidence,  and  in  the  other  case 
the  court  is  granting  to  the  complainant  the 
relief  prayed  for  in  his  bill;  and,  while  a 
court  of  equity  will  not  force  a  party  to 
subject  himself  to  punishment  for  a  crimi- 
nal offense,  it  will  not  permit  him  to  protect 
himself  against  equitable  relief  by  alleging 
that  if  he  answers  vthe  bill  filed  against  him, 
or  turns  over  to  a  receiver  property  belong- 
ing to  an  insolvent  corporation  of  which  he 
is  an  officer,  he  will  subject  himself  to  the 
consequences  of  a  crime.  Story,  Eq.  PI. 
§  525.  In  this  case  the  complainants  by 
their  bill  made  a  case  against  the  appel- 
lants and  the  corporation  of  which  they 
were  officers,  which  entitled  them  to  equi- 
table relief,  a  part  of  which  relief  was  to 
have  turned  over  to  the  receiver  of  the  cor- 
poration the  books,  etc.,  of  said  corporation. 
If  an  officer  of  a  corporation  could,  by 
claiming  that  the  books,  etc.,  of  the  corpora- 
tion in  his  possession  contained  evidence  of 
his  criminal  misconduct  in  the  management 
of  the  affairs  of  the  corporation,  prevent  the 
receiver  of  the  corporation  from  obtaining 
the  possession  of  the  books,  etc.,  of  the 
corporation,  which  were  necessary  for  him 
to  have  in  order  to  properly  administer  the 
affairs  of  the  corporation,  and  close  up  its 
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business  under  the  direction  of  the  court. 
such   officer   would  have  the   power,  in    ef- 
fect, to  deprive  a  court  of  equity  of  juris- 
diction  to   close   up   the   affairs   of  an    in- 
solvent corporation,  by  declining  to  deliver 
possession  of  the  books,  etc.,  of  the  corpora- 
tion to  the  receiver  appointed  by  the  court. 
We  are  of  the  opinion  that  while  the  ap- 
pellants could  not  be  called  upon  to  explain 
any  of  their  conduct  as  officers  of  said  Mer- 
cantile   Securities    Company,    which    would 
tend  to  incriminate  them,  they  could  be  re- 
quired by  the  court  to  turn  over  to  the  re- 
ceiver the   books,  etc.,  of  the  corporation. 
ToUeson   v.   Greene,   83   Ga.   499,   10  S.   K. 
120. 

The  possession  of  a  receiver  is  the  pos- 
session of  the  court  making  the  appoint- 
ment, the  property  being  regarded,  while  in 
the  hands  of  the  receiver,  as  in  the  custody 
of  the  law.  The  receiver's  possession,  there- 
fore, is  neither  adverse  to  the  complainant 
nor  to  the  defendant  in  the  litigation,  but 
the  possession  of  the  property  is  in  the 
court,  through  its  receiver,  where  it  must  re- 
main for  the  protection  of  all  parties  in  in- 
terest, until  the  court  disposes  of  the  pos- 
session by  ordering  the  receiver  to  sell  the 
property,  or  to  turn  it  over  to  the  party  to 
whom  it  may  ultimately  be  found  to  belong. 
High,  Receivers,  §  134.  If,  therefore,  the 
books,  etc.,  turned  over  to  the  receiver  un- 
der the  order  of  the  court  entered  in  this 
case  should,  upon  examination  by  the  court, 
be  found  to  contain  evidence  which  would 
incriminate  appellants,  the  appellants  could 
be  fully  protected  by  the  court  from  the  use 
of  such  evidence  against  them,  while  the 
books,  etc.,  are  in  the  hands  of  the  receiver 
and  under  the  direction  of  the  court.  Where 
books  and  other  documents  are  produced 
upon  the  service  of  a  subpcsna  duces  tecum 
they  are  brought  directly  into  court  to  be 
used  as  evidence,  while  books,  documents, 
and  other  papers  turned  over  to  a  receiver 
under  the  direction  of  the  court  remain  in 
the  custody  and  control  of  the  court,  and 
could  not  be  used  as  evidence  against  the 
party  turning  them  over,  except  by  the  order 
of  the  court  whose  receiver  had  them  in  his 
possession.  ''A  bare  possibility  of  legal 
peril"  is  not  sufficient  to  entitle  a  witness  to 
protection,  and,  as  there  is  no  reasonable 
probability  of  the  defendants  being  deprived 
of  their  constitutional  rights,  they  were  not 
excused  from  obeying  the  order  of  the  court. 
People  ex  rel.  Akin  v.  Butler  Street  Foun- 
dry &  Iron  Co.;  Brown  v.  Walker;  R.  v. 
Boyes, — supra. 

It  will  be  observed  that  all  the  cases  cited 
by  the  appellants  to  sustain  their  conten- 
tion that  their  constitutional  privilege 
would  be  infringed  by  being  required  to  sur- 
render said  books  to  said  receiver  are  cases 
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where  a  witness  was  required  to  testify, 
or  to  produce  books  and  papers  in  court 
to  be  used  in  evidence,  notably  the  cases  of 
Lamson  v.  Boyden  and  Counselman  v.  Hitch- 
cock, supra,  and  Boyd  v.  United  States,  110 
U.  S.  616,  29  L.  ed.  746,  6  Sup.  Ct.  Rep. 
524, — all  of  which  cases  are  clearly  distin- 
guishable from  the  case  at  bar. 

After  the  order  had  been  entered  finding 
the  appellants  to  be  guilty  of  contempt  of 
court,  and  committing  them  to  the  county 
jail  of  Cook  county,  they  prayed  an  appeal 
from  that  order  to  the  appellate  court  for 
the  first  district,  and  gave  bond  in  accord- 
ance with  the  order  allowing  the  appeal. 
While  that  order  was  in  force,  John  C.  Fet- 
zcr,  as  receiver,  applied  to  the  circuit  court 
for  an  order  of  sequestration  against  the 
property  of  the  appellants,  which  order 
was  made,  and  a  writ  of  sequestration  was 
issued.  Subsequent  to  the  issuing  of  the 
writ,  ttx9  order  allowing  the  appeal  to  the 
appellate  court  was  set  aside  by  the  trial 
court,  and  thereupon  a  writ  of  error  was 
sued  out  from  this  court  to  review  the  action 
of  the  trial  court  in  granting  said  order  of 
sequestration  against  the  appellants'  prop- 
erty. It  is  contended  that  the  court  erred 
in  granting  said  writ  while  the  appeal  was 
pending  in  the  appellate  court  from  the  or- 
der committing  the  appellants  to  the  county 
jail  01  Cook  county  for  contempt  of  court. 
The  writ  of  sequestration  is  said  to  have 
been  introduced  as  a  process  in  chancery 
proceedings  by  Sir  Nicholas  Bacon  in  the 
reign  of  Elizabeth,  and  that  it  was  brought 
to  the  United  States  with  the  chancery  sys- 
tem of  England,  and  that  its  oflice  in  equity 
practice  is  to  furnish  a  remedy  by  which 
property  is  taken  possession  of  by  a  court 
of  chancery,  in  order  to  enforce  obedience  to 
a  decree,  and  that,  while  the  writ  has  gone 
almost  out  of  use  since  the  courts  of  chan- 
cery have  power  to  issue  executions  against 
real  estate,  to  enforce  the  payment  of  chan- 
cery decrees,  it  has  not  been  abolished  or 
prohibited,  and  may  be  resorted  to  whenever 
it  is  deemed  necessary.  19  Enc.  PI.  &  Pr. 
p.  640.  The  writ  of  sequestration  is  recog 
nized  by  §§  42  and  47  of  the  Chancery  Code 
of  this  state,  and  it  was  invoked  with  effect 
in  the  case  of  Wightman  v.  Wightman,  45 
111.  167,  where  it  was  used  to  enforce  the 
payment  of  alimony  where  the  defendant 
was  contumacious,  and  refused  to  pay  ali- 
mony although  he  had  an  estate,  and  was 
committed  to  jail  for  a  failure  to  pay  ali- 
mony. The  writ  of  sequestration  in  chan- 
cery runs  against  the  property  of  a  contu- 
macious defendant,  and  is  a  proceeding  in 
renij  while  a  contempt  proceeding  is  against 
the  person  of  a  contumacious  defendant,  and 
is  in  personam.  The  Chancery  Code  of  this 
state,  as  was  the  case  in  the  chancery  prac- 
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tice  of  England,  provides  for  tliosa  two 
methods  of  enforcing  a  chancery  decree,  and 
the  fact  that  the  appellants  had  prosecuted 
an  appeal  in  the  contempt  proceedings, 
which  they  afterwards  abandoned,  did  not 
prevent  a  resort  to  the  writ  of  sequestra- 
tion, to  enforce  obedience  to  the  order  of  the 
court  to  turn  over  the  books,  etc.,  of  said 
corporation  to  the  receiver.  Blake  v.  Blake, 
80  111.  523;  Rev.  Stat.  1908,  chap.  22,  §§  42, 
47.  The  remedies  are  concurrent  and  alter- 
native. 

It  is  next  urged  that  the  order  for  the 
writ  of  sequestration  was  improperly  made, 
as  it  is  said  it  deprived  the  appellants  of 
their  constitutional  rights  under  §§6  and 
10  of  article  2  of  the  Constitution  of  this 
state,  and  the  14th  Amendment  to  the  Con- 
stitution of  the  United  States.  As  we  have 
seen,  the  surrender  of  the  books,  etc.,  of 
the  Mercantile  Securities  Company  to  its 
receiver  by  the  appellants  was  not  a  dep- 
rivation of  their  constitutional  rights,  eith- 
er state  or  Federal.  The  bill  filed  by  the  com- 
plainants charged  that  Birch  F.  Rhodus, 
Thomas  Rhodus,  and  Edward  T.  Rhodus,  in- 
dividually and  through  the  corporations 
owned  and  controlled  by  them,  had  appro- 
priated the  common  stock  of  the  Mercantile 
Securities  Company,  $1,250,000  in  amount, 
and  had  appropriated  to  their  own  use  more 
than  $300,000  of  the  proceeds  of  the  sale  of 
its  preferred  stock,  and  the  appellants  ad- 
mitted they  were  in  possession  and  control 
of  all  of  the  books  of  account,  papers,  docu- 
ments, correspondence,  stock  books,  stock 
register,  check  books,  canceled  checks,  and 
other  papers,  of  whatsoever  kind  and  char- 
acter, of  the  said  Mercantile  Securities  Com- 
pany, but  refused  to  obey  the  order  of 
the  court  to  turn  them  over  to  the  re- 
ceiver of  said  corporation,  on  the  ground 
that  the  turning  over  of  said  books,  etc., 
to  said  receiver  ''might  tend  to  incriminate" 
them,  and,  when  adjudged  guilty  of  a  con- 
tempt of  court,  they  appealed  from  that  or- 
der, the  result  of  which  was  to  leave  them 
in  the  possession  of  all  the  books,  etc.,  and 
assets  of  said  Mercantile  Securities  Com- 
pany, without  any  security  that  said  books, 
etc.,  and  assets  of  the  corporation  would  be 
forthcoming  in  case  it  should  be  adjudged 
it  was  their  duty  to  obey  the  order  of  the 
circuit  court  requiring  them  to  turn  over 
said  books,  etc.,  io  said  receiver,  from  which 
decree  no  appeal  had  ever  been  prayed  or 
perfected.  We  think  that  the  trial  court 
therefore  property  i.'-sued  the  writ  of  seques- 
tration against  tlie  property  of  the  appel- 
lants, to  the  end  that  the  decree  of  the  cir- 
cuit court  requiring  them  to  turn  over  to 
said  receiver  said  books,  etc.,  might  not  be 
defeated   and   rendered   fruitless   in   case   it 
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was  finally  held  the  appellants  were  bound 
to  obey  said  decree. 

The  judgment  of  the  Circuit  Court  in  ad- 
judging the  appellants  guilty  of  a  contempt 
of  court,  and  the  judgment  of  the  Circuit 
Court  awarding  the  writ  of  sequestration, 
will  be  affirmed. 

Gartwright,  J.,  concurring: 

I  agree  with  the  conclusion  reached  in 
this  case,  for  the  reason  that  the  answer  of 
the  defendants  was  not  sufficient  to  show 
that  the  books  and  papers  which  they  were 
ordered  to  turn  over  to  the  receiver  con- 
tained evidence  which  would  tend  to  in- 
criminate them. 

Farmer,  Ch.  J.,  and  Tickers,  J.,  dis- 
sent. 

Affirmed  by  Supreme  Court  of  the  United 
States,  May  31,  1910,  217  U.  S.  697,  64 
L.  ed.  896,  31  Sup.  Ct.  Rep.  696. 


KANSAS  SUPREMS  COURT. 

HENRY  FLIEGE 

V. 

KANSAS    CITY    WESTERN    RAILWAY 
COMPANY  et  al.,  Appts. 

(82  Kan.  147,  107  Pac.  655.) 

Servant  —  employer  and  vendor  of  pur- 
chased snachine  —>  injury  In  Instal- 
lation —  Joint  liability. 

1.  A  manufacturing  company  sold  a  ma- 
chine to  a  railway  company,  retaining  the 
title  thereto  until  payment  was  made,  and 
undertook  to  furnish  a  competent  engineer 

Headnotes  by  Johnston,  Ch.  J. 

»^^^— ^— ^  ■ 

Note.  —  Joint  liahility  of  master  and 
person  installing  machine  to  em,- 
ployee  injured  during  installation. 

The  authorities  are  not  entirely  har- 
monious in  respect  to  what  constitutes  joint 
liability  for  negligent  injuries,  and  no  clear 
and  comprehensive  statement  can  be  given 
'vhich  will  entirely  harmonize  the  different 
authorities. 

One  of  the  clearest  statements  upon  this 
point  is  given  in  Matthews  v.  Delaware,  L. 
&  W.  R.  Co.  56  N.  J.  L.  34,  22  L.R.A.  261, 
27  Atl.  919,  where  the  court  says:  "If 
two  or  more  persons  owe  to  another  the 
same  duty,  and  by  their  common  neglect 
of  that  duty  he  is  injured,  doubtless  the 
tort  is  joint,  and  upon  well-settled  prin- 
ciples each,  any,  or  all  of  the  tort  feasors 
may  be  held.  But  when  each  of  two  or 
more  persons  owes  to  another  a  separate 
duty,  which  each  wrongfully  noprlects  to 
perform,  then,  althou*rl»  tlic  duties  wore 
diverse  and  di  scon  nee  tod,  and  the  negli- 
30  L.R.A.(N.S.) 


to  superintend  the  erection  and  installa; 
tion  of  the  machine  on  the  railway  com- 
pany's premises,  and  the  railway  company 
undertook  to  furnish  employees  to  assist  in 
installing  and  starting  the  machine.  While 
the  work  was  in  progress,  an  employee  of  the 
railway  company,  acting  under  the  direc- 
tion of  the  engineer  of  the  manufacturing 
company,  was  heglig:ently  injured.  Held, 
that  the  manufacturing  company  and  the 
railway  company  were  engaged  in  a  joint 
operation,  and  there  was  imposed  on  them 
the  joint  duty  to  use  due  care  towards  those 
employed  in  the  work;  and,  as  an  employee 
was  injured  through  the  omission  or  neg- 
ligent performance  of  that  duty,  the  com- 
panies were  guilty  of  a  joint  tort,  upon 
which  arose  a  joint  and  several  liability 
to  the  injured  employee. 

Same  —  contributory  negligence. 

2.  Under  the  facts  in  the  case,  it  is 
held  that  the  employee  was  not  guilty  of 
contributory  negligence  in  not  adopting  an- 
other and  safer  method  of  performing  the 
task  assigned  to  him. 

(March  12,  1910.) 

APP£AL  by  defendants  from  a  judgment 
of  the  District  Court  for  Leavenworth 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  de- 
fendants' negligence.     Affirmed.  * 

The  facts  are  stated  in  the  opinion. 

Mr.  H.  L.  Alden,  with  Messrs.  J.  E. 
McFadden  and  Liathrop,  Morrow,  Fox, 
&  Moore,  for  appellants: 

As  a  matter  of  law,  Ray  was  not,  as  to 
the  work  in  which  he  was  engaged  at  the 
time  the  plaintiff  was  hurt,  a  servant  of  the 
defendant  the  General  Electric  Company, 
and  defendant  cannot  be  held  liable  for 
his  negligence,  if  any,  in  connection  with 
that  work. 

gence  of  each  was  without  concert,  if  such 
several  neglects  concurred  and  united  to- 
gether in  causing  injury,  the  tort  is  equally 
joint,  and  the  tort  feasors  are  subject  to  a 
like  liability." 

This  statement  is  quoted  with  approval 
in  1  Cooley  on  Torts,  p.  247. 

Under  such  a  definition  it  would  seem 
that  there  could  be  no  question  of  the  joint 
liability  of  the  defendants  in  Fliege  v. 
Kansas  City  W.  R.  Co. 

The  decision  in  Old  Times  Distilling  Co. 
V.  Zehnder,  21  Ky.  L.  Rep.  753,  52  S.  W. 
1051,  set  out  at  length  in  the  Fliege  Case 
fully  sustains  the  latter  decision. 

A  few  other  decisions  may  be  cited  as 
supporting  the  proposition  that  the  owner 
of  premises  and  a  person  engaged  in  in- 
stalling a  machine  upon  the  premises  for 
the  owner  are  jointly  liable  to  a  servant 
who  is  injured  by  their  concurring  negli- 
gence. 

Thus,  in  American  Cotton  Co.  v.  Sim- 
mons, 30  Tox.  Civ.  App.  ISO,  87  S.  W.  842, 
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Rourke  v.  White  Moss  Colliery  Co.  L.  R 
2  C.  P.  Div.  205;  Donovan  v.  Laing  [1893] 
1  Q.  B.  629;  Standard  Oil  Co.  v.  Anderson, 
212  U.  S.  215,  53  L.  od.  480,  29  Sup.  Ct.  Rep. 
252;  Byrne  v.  Kansas  City,  Ft.  S.  &  M.  R. 
Co.  24  L.R.A.  693,  9  C.  C.  A.  666,  22  U.  S. 
App.  220,  61  Fed.  607;  Chicago,  R.  I.  &  P. 
R.  Co.  V.  Stepp,  22  L.R.A.(N.S.)  350,  90 
C.  C.  A.  431,  164  Fed.  791 ;  Wyllie  v.  Pal- 
mer, 137  N.  Y.  248,  19  L.R.A.  285,  33  N. 
E.  381;  Hasty  v.  Sears,  157  Mass.  123,  34 
Am.  St.  Rep.  267,  31  N.  E.  759;  Coughlan 
V.  Cambridge,  166  Mass.  268,  44  N.  E.  218; 
Samuelian  v.  American  Tool  &  Mach.  Co. 
168  Mass.  15,  46  N.  E.  98;  Consolidated 
Fireworks  Co.  v.  Koehl,  190  111.  148,  60  N. 
E.  87;  Ewan  v.  Lippincott,  47  N.  J.  L. 
192,  64  Am.  Rep.  148;  Swackhamer  v.  John- 
son, 39  Or.  383,  54  L.R.A.  625,  65  Pac.  91 ; 
Hardy  v.  Shedden  Co.  37  L.R.A.  33,  24  C. 
C.  A.  261,  47  U.  S.  App.  362,  78  Fed.  610; 
Miller  v.  Minnesota  &  N.  W.  R.  Co.  76  Iowa, 
655,  14  Am.  St.  Rep.  258,  39  N.  W.  188; 
Powell  V.  Virginia  Constr.  Co.  88  Tenn.  692, 
17  Am.  St.  Rep.  925,  13  S.  W.  691 ;  Ander- 
son V.  Boyer,  156  N.  Y.  93,  50  N.  E.  970; 
Delory  v.  Blodgett,  185  Mass.  120,  64  L.R.A. 
114,  102  Am.  St.  Rep.  328,  69  N.  K  1078. 

Mr.  Samuel  Maher,  with  Messrs.  A. 
E.  Dempscy,  Pierre  R.  Porter,  and  H. 
W.  Wolcott,  for  appellee. 

Johnston,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  was  an  action  by  Henry  Fliegc 
against  the  Kansas  City  Western  Railw^ay 
Company  and  the  General  Electric  Company 
to  recover  damages  for  personal  injuries  al- 
leged to  have  been  negligently  inflicted  upon 
him  by  the  two  companies.  The  railway 
company  purchased  from  the  electric  com- 


pany a  heavy  machine,  called  a  "rotary  con- 
verter," which  was  to  be  installed  at  a  sta- 
tion on  the  railway  company's  line,  and  to 
that  end  the  electric  company  was  to  fur- 
nish a  competent  engineer  to  have  charge 
of  the  erection  and  starting  of  the  engine. 
The  electric  company  sent  W.  VV.  Ray  to 
superintend  the  installation  and  starting  of 
the  machine,  and  the  railway  company  co- 
operated in  the  work,  and  furnished  Jeffers, 
its  consulting  engineer,  Fliege,  and  other 
of  its  employees  to  assist  Ray  in  the  work. 
In  the  course  of  installing  the  machine  they 
were  moving  a  heavy  part  of  it,  called  the 
"field  piece,"  to  its  place  on  a  metal  bed. 
Across  the  metal  bed  some  heavy  planks 
had  been  placed,  upon  which  the  field  piece 
rested  while  being  moved  to  its  place.  Ray 
and  Jeffers  were  on  one  side  of  this  ponder- 
ous machine,  and  Fliege  and  others  upon  the 
opposite  side.  Jeffers  suggested  that  it  was 
necessary  to  put  another  block  or  wood 
cushion  under  the  field  piece,  and  Ray  di- 
rected that  it  be  done.  In  obedience  to  the 
order,  Fliege  procured  a  scantling  and  was 
placing  it  under  the  heavy  field  piece,  when 
Ray  and  Jeffers,  who  were  standing  with 
crowbars  on  the  other  side  of  the  machine, 
without  any  notice,  pried  the  field  piece  and 
pushed  it  over,  thereby  catching  and  crush- 
ing Fliege's  hand  before  he  had  time  or 
opportunity  to  withdraw  it.  The  reckless 
action  of  Ray  and  Jeffers  in  shoving  this 
heavy  machine  over  on  Fliege  when  he 
was  underneath  and  in  a  position  of  dan- 
ger, without  warning,  and  without  refer- 
ence to  whether  he  had  executed  the  order 
and  withdrawn  to  a  place  of  safety,  was  a 
clear  case  of  culpable  negligence  on  the  part 
of  those  who  liad  charge  of  the  work.  It  is 
contended  by  the  companies  that  Fliegc  was 


where  one  of  the  defendants  was  engaged 
in  erecting  a  gin  plant  for  the  other  upon 
the  latter's  premises,  and  during  the  course 
of  the  construction  of  said  plant  it  became 
necessary  to  lower  two  large  oil  tanks  into 
an  excavation,  the  work  being  done  under 
the  supervision  and  direction  of  one  who 
was  alleged  to  be  the  common  foreman  of 
both  of  the  defendants,  it  was  held  that 
both  owed  the  plaintiff  the  duty  to  use  ordi- 
nary care  in  nirnishing  him  with  reason- 
ably safe  appliances  to  use  in  the  work  of 
lowering  the  tanks,  and  the  failure  to  per- 
form this  duty  upon  the  part  of  their  com- 
mon foreman  rendered  both  corporations  or 
either  liable  to  the  plaintiff  for  damages 
resulting  from  such  failure. 

The  court  held  untenable  the  defendants' 
contention  that,  as  they  had  separate  con- 
tracts with  the  foreman,  and  consequently 
negligence  could  be  charged  on  either  of 
these  companies  only  through  separate 
channels  of  imputed  negligence,  this  cause 
of  action  could  not  be  prosecuted  jointly 
airainst  the  defendants. 
30  L.R.A.(X.S.) 


So,  the  owners  or  operators  of  an  amuse- 
ment park  and  plumbers  who  were  doing 
work  there  under  contract  may  be  held 
jointly  liable  to  a  servant  of  the  plumbers 
who  was  injured  by  the  concurring  negli- 
gence of  the  park  owners  and  the  plumbers. 
Bagley  v.  Wonderland  Co.  205  Mass.  238, 
91  N.  E.  317. 

And  where  a  contractor  undertakes  to 
place  a  structure  on  foundations  to  he  fur- 
nished by  the  landowner,  and  the  land- 
owner knowingly  furnishes  an  insnflicient 
foundation,  and  the  contractor,  knowing  of 
such  insufliciency,  directs  his  employees  to 
work  upon  the  structure,  whereby  they  are 
injured  in  consequence  of  the  giving*  way 
of  the  foundation,  a  joint  recovery  for  in- 
juries to  one  of  such  employees  m.ay  be  had 
against  the  contractor  and  the  landowner. 
Consolidated  Ice  Mach.  Co.  v.  Keifer,  134 
111.  481,  10  L.R.A.  696,  23  Am.  St.  Rep. 
088,  25  N.  E.  799.  W.  M.  G. 
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guilty  of  contributory  negligence  in  failing 
to  adopt  a  safer  method  of  putting  the  block 
under  the  machine.  There  is  nothing  sub- 
stantial in  this  contention.  Nothing  in  the 
machine  itself  or  its  position  suggested  dan- 
ger to  Fliege.  He  had  a  right  to  assume 
that  it  would  not  be  moved  until  the  cushion 
was  placed  and  he  had  reached  a  position 
of  safety,  and  at  least  would  not  be  moved 
without  giving  him  notice.  It  may  be  that, 
standing  on  the  other  side  of  the  machine, 
they  could  not  see  just  when  Fliege  had 
completed  the  task;  but  that  fact  only 
made  the  duty  to  warn  Fliege  more  obliga- 
tory. Any  method  of  putting  the  timber 
under  the  machine  was  safe  enough,  if  the 
ordinary  precautions  had  been  taken.  The 
only  peril  in  the  case  arose  from  the  action 
of  Ray  and  Jeifers  in  shoving  the  machine 
over  upon  Fliege  while  he  was  under  it, 
without  giving  him  warning  and  an  oppor- 
tunity to  protect  himself. 

After  insisting  that  the  injury  was  not 
the  result  of  the  negligence  of  either,  each 
of  the  appellants  contends  for  itself  that 
Fliege  was  not  its  servant,  and  if  the  in- 
jury was  negligently  inflicted,  it  was  the 
negligence  of  the  other  appellant.  The  rail- 
way company  contends  that,  under  the  con- 
tract, the  electric  company  was  to  furnish 
a  competent  engineer  to  superintend  the  in- 
stallation and  erection  of  the  machinery, 
and  in  effect  to  set  up  the  machine  and 
turn  it  over  complete  to  the  railway  com- 
pany. It  contends,  further,  that  Ray  did 
not  represent  the  railway  company,  was  not 
subject  to  its  orders,  and  that  the  employees 
of  the  railway  company  were  turned  over 
to  and  were  in  fact  working  for  the  electric 
company.  On  the  other  hand,  the  electric 
company  insists  that  Ray  was  not  acting  as 
its  employee,  when  Fliege  was  injured;  that 
he  had  been  merely  loaned  to  the  railway 
company  to  assist  in  installing  the  machin- 
ery which  that  company  had  purchased, 
and,  although  he  remained  the  general  serv- 
ant of  the  electric  company,  and  was  paid 
by  it,  he  was  really  serving  the  railway  com- 
pany in  doing  the  work;  and  that  the  rail- 
way company  must  answer  for  his  negli- 
gence. The  attitude  of  the  companies  de- 
pended upon  the  contract  made  in  the  sale 
of  the  machine  and  their  action  under  it. 
Some  of  its  provisions  are  obscure;  but 
taken  together  and  in  the  light  of  other  evi- 
dence as  to  its  execution,  they  show  that 
the  erection  and  installation  of  the  machine 
was  a  joint  undertaking,  and  that  each  was 
responsible  for  the  negligence  of  the  other. 
The  electric  company,  which  sold  the  ma 
chine,  and  retained  the  title  until  payment 
for  it  should  be  made,  undertook  to  f  urn  is!) 
a  competent  engineer  and  help  install  tin 
machine.  This  was  done  for  itself,  ami 
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was  more  than  the  mere  loaning  of  an  em- 
ployee to  the  railway  company.  It  agreed 
to  co-operate  in  the  setting  up  of  the  ma- 
chine. The  railway  company,  which  had 
purchased  the  machine,  undertook,  among 
other  things,  to  furnish  its  employees,  who 
were  to  assist  the  electric  company  in  in- 
stalling the  machine,  and  these  employees 
were  paid  by  itself.  They  acted,  it  is  true, 
under  the  direction  of  Ray;  but  he,  it  ap- 
pears, was  in  fact  a  common  foreman  for 
both  companies  in  installing  the  machine. 
Being  a  joint  undertaking,  and  both  com- 
panies having  co-operated  in  an  act  which 
directly  caused  an  injury  to  Fliege,  they  are 
jointly  and  severally  liable  to  him. 

It  has  been  said  to  be  "well  settled  that 
the  law  will  not  undertake  to  apportion 
consequences  between  two  or  more  persons 
jointly  guilty  of  wrongful  conduct  toward 
another,  though  their  contributions  to  the 
injury  were  in  unequal  degrees  and  from 
different  motives."  Chicago,  R.  I.  &  P.  R. 
Co.  V.  Durand,  66  Kan.  380,  69  Pac.  356; 
Kansas  City  v.  File,  60  Kan.  167,  55  Pac, 
877.  In  Old  Times  Distilling  Co.  v.  Zehn- 
der,  21  Ky.  L.  Rep.  763,  62  S.  W.  1051, 
Hoffman,  Ahlers,  &  Company  contracted  to 
make  a  heater  and  place  it  in  a  distillery. 
The  foreman  of  the  distillery  company  di- 
rected one  of  its  employees  to  go  and  assist 
in  lifting  the  heater  to  its  place,  and  it  ap- 
pears that  the  distillery  company  had  agreed 
to  furnish  men  to  assist  in  putting  the 
heater  in  the  distillery,  and  was  to  pay  cer- 
tain employees  according  to  the  time  em- 
ployed. It  was  held  that  the  putting  of  the 
heater  in  the  distillery  was  a  joint  under- 
taking of  the  distillery  company  and  the 
makers  of  the  heater,  and  that  both  parties 
were  liable  to  a  servant  of  the  distillery 
company,  who  assisted  in  the  work  and  was 
negligently  injured  while  doing  so.  As  the 
appellants  in  this  case  were  engaged  in  a 
joint  operation,  there  was  a  joint  duty 
imposed  upon  them  to  use  due  care 
towards  Fliege  while  he  was  under  the 
machine ;  and  as  he  was  injured  through  the 
omission  or  negligent  performance  of  this 
duty,  there  was  a  joint  tort,  upon  which 
arose  a  joint  and  several  liability  against 
the  companies.  As  tending  to  support  this 
view,  see  American  Cotton  Co.  v.  Simmons, 
39  Tex.  Civ.  App.  189,  87  S.  W.  842;  Wal- 
ton V.  Miller,  109  Va.  210,  132  Am.  St.  Rep. 
008,  63  S.  E.  458;  Olson  v.  Phoenix  Mfg. 
Co.  103  Wis.  337,  79  N.  W.  409;  Consoli- 
dated Ice  Mach.  Co.  v.  Keifer,  134  111.  481, 
10  L.R.A.  690,  23  Am.  St.  Rep.  688,  25  N. 
E,  700;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v. 
(Jossett,  172  Tnd.  525,  87  N.  E.  723;  4 
Tliomp.  Xenr.  §  5003;  G  Thomp.  Keg.  §  7435; 
Cooley,  Tort.s,  3d  ed.  223;  33  Cyc.  Law  ft 
Proc.  p.  720. 
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The  case  appears  to  have  been  fairly  sub- 
mitted to  the  jury  as  to  the  liability  of 
either  or  both  of  the  companies  for  the  in- 
jury of  the  appellee.  Whether  Fliege  was 
the  servant  of  one  or  both  companies  when 
injured,  and  their  relation  to  him,  depend- 
ed not  alone  upon  the  contract,  but  also 
upon  the  manner  in  which  the  contract  was 
executed,  and  the  conduct  of  the  companies 
at  the  time  of  the  injury.  We  see  no  good 
reason  to  complain  of  the  instructions,  and 
the  objections  to  rulings  on  testimony  are 
not  deemed  to  be  material. 

The  judgment  of  the  District  Court  ii 
aflSrmed. 

All  the  Justices  concur. 

Petition  for  rehearing  denied* 


MASSACHUSETTS    SUPRKME    JUDI- 
^  CIAIi  COURT. 

CORNELIUS  W.  STYNES 
▼. 

BOSTON    ELEVATED    RAILWAY    COM- 
PANY. 

(206  Mass.  75,  91  N.  £.  998.) 

Damages  —  personal  Injury  —  inability 
to  labor  —  yalue  of  '  substitute. 

While,  upon  the  question  of  damages  to 
be  awarded  for  a  personal  injury,  plaintiff, 
as  proof  of  his  personal  incapacity  to  per- 
form labor,  may  give  evidence  that  he  was 
compelled  to  employ  servants  to  perform 
labor  formerly  done  by  himself,  he  can- 
not show  the  amount  which  he  is  com- 
pelled to  pay  for  such  service,  since  it 
would  have  no  bearing  upon  the  diminished 
value  of  his  own  services. 

(May  18,  1910.) 

EXCEPTIONS  by  defendant  to  rulings 
of  the  Superior  Court  for  Middlesex 
County  made  during  the  trial  of  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  de- 
fendant's neglig^ice,  which  resulted  in  a 
verdict  for  plaintiff.     Sustained. 

The  plaintiff  was  injured  in  a  collision 
between  a  team  driven  by  him  and  one  of 
defendant's  cars. 

Further  facts  appear  in  the  opinion. 

Mr.  Hugh  D.  McLellan  for  defendant. 

Messrs.  Coakley  &  Sherman  and  R.  H. 
Sherman  for  plaintiff.  . 


Braley,  J.,  delivered  the  opinion  of  the 
eoiu*t: 

The  plaintiff,  when  injured,  was  engaged 
in  buying  secondhand  barrels,  which,  aft- 
er they  had  been  cleaned  and  repaired, 
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he  put  upon  the  market  and  sold.  By  his 
personal  efforts  a  profitable  business  had 
been  eatablished,  which  was  seriously  in- 
terrupted by  his  being  wholly  unable  to 
carry  it  on  for  some  time  after  the  injury; 
and  it  was  not  until  quite  a  long  period 
of  partial  incapacity  had  elapsed  that  he 
could  resume  full  control.  The  defendant, 
while  conceding  that  the  plaintiff  was  en- 
titled to  damages  for  physical  and  mental 
pain  and  suffering,  with  the  expenses  in- 
curred for  medical  attendance  and  nursing, 
and  to  be  fully  recompensed  for  loss  of 
time  and  for  partial  or  permanent  dis- 
ability,  contends  that  evidence  of  the  em- 
ployment of  those  whom  he  hired  to  per- 
form his  work  at  the  shop  while  disabled, 
and  of  the  amount  of  wages  paid  to  them, 
was  erroneously  admitted.  In  form  and 
substance    the    plaintiff    seeks    to    recover 

Note,  —  Admissibility,  im  question  of 
damages  for  personal  injuries,  of 
amount  paid  for  services  of  substi- 
tute  during  incapacity. 

As  affecting  earning  capacity. 

In  a  number  of  cases  it  has  been  held, 
contrary  to  the  decision  in  Sttnes  v.  Bos- 
ton Elev.  K.  Co.,  that  the  amount  paid  for 
a  substitute  during  the  plaintiff's  inca- 
pacity due  to  his  injuries  is  admissible 
upon  the  question  of  his  personal  incapacity 
to  perform  labor. 

Thus,  in  Grady  v.  St.  Loiiis  Transit  Co. 
102  Mo.  App.  212,  76  S.  W.  673,  it  was 
held  that  from  the  plaintiff's  evidence  as 
to  his  earning  capacity  per  diem  prior  to 
the  casualty,  and  as  to  the  fact  that  there- 
after he  had  been  compelled  to  employ  as- 
sistance in  the  conduct  of  his  business  at 
a  rate  of  compensation  -specified,  the  jury 
could  with  facility  compute  the  extent  to 
which  his  earning  power  had  been  lessened 
and  impaired  as  the  result  of  the  injury 
sustained  by  him. 

And  in  Batten  v.  St.  Louis  Transit  Co. 
102  Mo.  App.  285,  76  S.  W.  727,  it  was  held 
that  evidence  that  the  plaintiff  was  keeping 
a  boarding  house  when  she  was  injured, 
that  prior  to  her  injury  she  did  certain 
necessary  work  in  and  about  the  keeping 
of  the  house,  that  after  her  injury  she  was 
unable  to  do  any  of  this  work,  and  was 
compelled  to  hire  others  to  do  it  for  her, 
and  that  this  hired  help  cost  her  a  certain 
sum  each  week,  furnished  a  substantial 
and  reasonable  basis  from  which  the  jury 
could,  with  reasonable  correctness,  esti- 
mate the  value  of  the  plaintiff's  individual 
labor  in  the  conduct  of  her  business. 

So,  in  Galveston  City  R.  Co.  v.  Chap- 
man, 35  Tex.  Civ.  App.  561,  80  S.  W.  856, 
it  was  held  that  the  fact  that  the  plaintiff 
was  compelled  to  hire  a  man  at  $25  per 
week  to  do  the  work  he  himself  had  previ- 
ously done  was  evidence  bearing  on  the 
value  of  plaintiff's  earning  capacity. 

And  in  Robinson  v.  St.  Louis  &  Suburban 
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damages  which  necessarily  resulted  from 
the  personal  injuries  inflicted  by  the  de- 
fendant's wrong.  The  impairment  of  earn- 
ing capacity  is  generally  regarded  in  suits 
of  this  character  as  a  very  appreciable 
and  well-recognized  element  of  damage.  To 
prove  the  value  of  the  deprivation,  the 
plaintiff  may  introduce  evidence  not  only 
of  his  average  earnings  bef're  and  after 
the  injury,  but  of  his  diminished  capacity 
for  labor,  or  of  his  entire  loss  of  ability 
to  earn  money  in  the  future.  If,  because 
of  greater  skill,  lie  received  higher  wages 
than  the  ordinary  workman  in  the  same 
calling,  this  fact  may  be  shown,  or,  if  de- 
scribed as  a  physician,  his  professional 
reputation  and  the  fact  of  his  having  had 
a  lucrative  practice  before  the  accident, 
which  had  diminished  because  of  it,  are  ad- 
missible, even  if  these  circumstances  ordi- 
narily  tend   to   prove   that   the    plaintiff's 


time  was  of  more  than  usual  importance 
as  compared  with  the  average  workman  or 
medical  practitioner.  O'Brien  v.  Look,  171 
Mass.  36,  50  N.  E.  458;  Murdock  v.  New 
York  &  B.  Despatch  Exp.  Co.  167  Mass. 
549,  550,  46  N.  E.  57;  Conklin  v.  Consoh- 
dated  R.  Co.  196  Mass.  302,  307,  82  K.  £. 
23,  13  A.  &  E.  Ann.  Cas.  857;  Sibley  t. 
Nason,  196  Mass.  125,  12  L.R.A.(N.S.)  1173, 
124  Am.  St.  Rep.  520,  81  N.  E.  887,  12  A  A 
E.  Ann.  Cas.  938;  Braithwaite  v.  Hall,  168 
Mass.  38,  40,  46  N.  E.  398;  Hohnes  t. 
Halde,  74  Me.  28,  43  Am.  Rep.  567;  Mc- 
Naraara  v.  Clintonville,  62  Wis.  207,  .51 
Am.  Rep.  722,  22  N.  W.  472;  Wade  v.  Le- 
roy,  20  How.  34,  15  L.  cd.  813.  The  rea- 
son is  given  by  Holmes,  J.,  in  Braithwaite 
V.  Hal],  supra,  where,  after  having  stated 
that  such  evidence  was  admissible  under  a 
declartion  alleging  general  damages,  be 
continued :     "If  any  distinctions  in  the  val- 


R.  Co.  103  Mo.  App.  110,  77  S.  W.  493,  it 
was  held  that  the  plaintiff,  a  horse  trainer, 
was,  upon  proof  that  prior  to  his  injury 
he  had  trained  his  horses  himself,  but  sub- 
sequently thereto  had  been  compelled  to 
hire  such  training  done,  entitled  to  recover 
for  such  loss  of  earnings. 

As  is  stated  in  Stynes  v.  Boston  Elev. 
R.  Co.,  it  was  held  in  Macon  Consol.  Street 
R.  Co.  ▼.  Barnes,  113  Ga.  212,  38  S.  E. 
756,  that  evidence  of  the  amount  paid  for 
the  services  of  substitutes  was  admissible 
as  bearing  on  the  impairment  of  the  plain- 
tiff's earning  capacity.  In  this  case  the 
plaintiff  was  a  court  stenographer,  and  in- 
troduced proof  that  after  his  injury  he  was 
compelled  to  hire  typewriters  at  the  cost 
of  $25  per  month  to  do  part  of  the  work, 
as  he  himself  could  no  longer  do  that  part 
of  it  which  necessitated  continued  use  of 
a  typ writing  machine.  The  court  said  that 
in  view  of  this  it  seemed  clear  that  the 
additional  proof  to  the  effect  that  he  was 
obliged  to  employ  help  at  least  tended  to 
ahow  decreased  power  to  labor,  and  the 
cost  of  the  help  was  relevant  as  to  the  ex- 
tent of  the  decrease. 

The  jury  is  warranted  in  regarding  the 
amount  which  it  became  necessary  to  pay 
the  person  who  took  the  plaintiff's  place, 
and  performed  her  duties  as  housekeeper, 
as  a  fair  measure  of  the  value  of  such 
duties  and  of  the  earning  power  of  the 
plaintiff.  Olin  v.  Bradford,  24  Pa.  Super. 
Ct.  7. 

Where  the  plaintiff's  testimony  showed 
that  he  was  necessarily  compelled  to  em- 
ploy a  man  to  perform  the  work  he  was 
engaged  in  at  the  time  of  the  injury,  and 
he  stated  without  objection  that  the  value 
of  the  services  of  the  person  so  hired  by 
him  did  not  exceed  $50  per  month,  it  was 
held  in  Welmeyer  v.  St.  Louis  Transit  Co. 
198  Mo.  527,  95  S.  W.  925,  that  from  such 
testimony  it  might  reasonably  be  inferred 
that  the  loss  of  the  plaintiff's  earnings  dur- 
ing the  time  he  was  incapacitated  for  the 
work  by  reason  of  his  injuries  was  at  Least 
30  L.RA.(N.8.) 


equal  to  the  amount  he  paid  another  to  fill 
his  place  during  that  time. 

Although  the  employment  of  a  substitute 
cannot  be  made  to  support  proof  of  dam- 
ages }n  the  absence  of  a  specific  allegation, 
it  is  admissible  as  a  fact  corroborative  of 
the  plaintiff's  disability.  Brachfeld  v. 
Third  Ave.  R.  Co.  30  Misc.  425,  62  N.  Y. 
Supp.  470. 

In  Denison  &  S.  R.  Co.  v.  Powell,  35 
Tex.  Civ.  App.  454,  80  S.  W.  1054,  it  was 
held  that  there  was  no  error  in  the  action 
of  the  trial  court  overruling  the  objections 
of  the  defendant  to  the  admission  of  the 
testimony  of  the  plaintiff's   wife  that  the 

glaintiff  kept  hired  help  to  do  the  house- 
old  work  as  long  as  he  was  able,  and  that 
afterwards  her  husband  and  children  did 
the  most  of  it,  as  this  testimony  tended  to 
corroborate  her  other  testimony  showing 
that  she  was  unable  to  do  her  household 
work. 

But  damages  for  decreased  earning  ca- 
pacity of  a  traveling  salesman  by  reason 
of  an  accident  cannot  be  based  on  the  facts 
that  he  was  made  lame  thereby,  and  could 
not  visit  his  customers  as  readily,  and 
that  he  had  to  employ  an  assistant,  where 
it  does  not  appear  vwhat  he  earned  under 
these  conditions.  Diamond  Rubber  Co.  v. 
Harryman,  41  Colo.  415,  16  L.R.A.(X.S.) 
775,  92  Pac.  922. 

In  Paquin  v.  St.  Louis  &  Suburban  R. 
Co.  90  Mo.  App.  119,  it  was  held- that  it 
was  not  competent  for  the  plaintiff  to  in- 
troduce evidence  of  what  he  had  paid  oth- 
ers to  perform  the  snme  services  in  carry- 
ing on  his  business  that  he  would  have 
performed  but  for  the  injury.  But  it  is 
pointed  out  in  Welmeyer  v.  St.  Louis  Tran- 
sit Co.  supra,  that  in  the  Paquin  Case 
there  was  an  entire  absence  from  the  peti- 
tion of  any  allegation  with  respect  to  loss 
of  earnings. 

Amount  paid  substitute  as  a  disbursement 
In  a  number  of  actions  for  personal  in* 
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ue  of  men's  time  are  admitted,  there  is 
110  reason  why  the  wliole  actual  difference 
should  not  be  recognized.  To  this  extent 
a  tort  feasor  takes  the  risk  of  the  value 
of  what  he  destroys."  It  is,  however,  to  be 
remembered,  as  often  pointed  out,  that 
such  inquiries  are  descriptive  only  of  the 
plaintifTs  loss  of  earning  power,  and  the 
estimated  income  based  upon  previous  earn- 
ings, which  if  it  had  not  been  for  the  in- 
jury, he  probably  woula  have  received,  can- 
not as  such  be  considered  an  element  of 
damages.  The  principle  upon  which  these 
decisions  rest  is  that  the  plaintiff  can  re- 
cover only  for  the  loss  or  impairment  of 
his  productive  power  as  an  individual, 
which  may  be  ascertained  and  estimated 
according  to  the  nature  and  scope  of  his 
employment,  calling,  or  profession.     If,  in 


the  case  at  bar,  the  plaintiff's  physical  or 
mental  disability,  or  both  combined,  pre- 
vented him  from  performing  his  accustomed 
work,  whether  it  consisted  in  manual  la- 
bor or  the  discharge,  in  combination  with 
such  labor,  of  the  duties  required  to  man- 
age the  business,  as  skilfully  as  before, 
it  was  competent  in  proof  of  damages  for 
him  to  introduce  evidence  of  tlie  nature 
and  extent  of  his  employment,  with  the  im- 
portance of  his  personal  oversiglit,  in  or- 
der that  the  jury  might  be  able  to  esti- 
mate the  fair  value  of  all  the  Rervices  out 
of  which  he  acquired  a  livelihood,  and  of 
which  he  had  been  deprived.  Ballou  v. 
Farnum,  11  Allen,  73,  79;  George  v.  Haver- 
hill, 110  Mass.  506;  Turner  v.  Boston  k 
M.  R.  Co.  158  Mass.  261,  266,  33  N.  E. 
520;    Harmon   v.   Old    Colony    R.    Co.    168 


juries,  it  has  been  held  or  assumed  without 
discussion  that  the  plaintiff  is  entitled 
upon  proper  pleadings  to  recover  as  a  part 
of  his  disbursements  or  damage,  the  wages 
he  was  obliged  to  pay  to  a  substitute  dur- 
ing his  confinement  or  incapacity.  The 
Joseph  Stickney,  31  Fed.  156;  Ashcraft  v. 
Chapman,  38  Conn.  230;  White  v.  People's 
R.  Co.  6  Penn.  (Del.)  476,  72  Atl.  1059; 
(  hicago  V.  Hoy,  75  111.  530;  North  Chicago 
Street  R.  Co.  v.  Zeiger,  182  111.  9,  74  Am. 
St.  Rep.  157,  54  N.  E.  1006;  Sachra  v. 
Manilla,  120  Iowa,  662,  95  N.  W.  198; 
Williams  ▼.  Edmunds,  75  Mich.  92,  42  N. 
W.  534:  Schreck  v.  Jersey  City,  H.  &  P. 
Street  R.  Co.  (N.  J.  L.)  55  Atl.  650; 
Munk  V.  Watertown,  67  Hun,  261,  22  N. 
Y.  Supp.  227;  Friedman  v.  Brooklyn 
Heights  R.  Co.  52  Misc.  477.  102  N.  Y. 
Supp.  525:  Gumb  v.  Twenty-Third  Street 
R.  Co.  26  Jones  &  S.  1,  30  N.  Y.  S.  R,  253, 
n  N.  Y.  Supp.  316;  Moran  v.  New  York 
( ity  R.  Co.  94  N.  Y.  Supp.  302;  Willis  v. 
Second  Ave.  Traction  Co.  189  Pa.  430,  42 
Atl.  1;  Olin  V.  Bradford,  supra. 

So,  in  North  Chicago  Street  R.  Co.  v. 
Zeiger,  supra,  it  was  held  that  the  ex- 
pense necessarily  incurred  by  a  plaintiff 
disabled  because  of  the  negligence  of  the 
defendant,  in  procuring  competent  help  in 
his  business,  to  do  the  work  which  he  would 
have  performed  by  himself  had  he  not  been 
disabled,  was  a  proper  subject  of  allowance 
for  damages  in  an  action  for  the  injuries. 

And  one  who,  because  of  an  injury  caused 
by  the  negligence  of  a  railroad  company, 
is  compelled  to  employ  help,  is  entitled  to 
recover  whatever  the  help  cost.  Willis  v. 
Second  Ave.  Traction  Co.  supra. 

So,  the  amount  paid  by  a  farmer  injured 
*^y  the  negligence  of  the  defend»nt,  for 
labor  on  his  Jfarm  while  he  was  disabled, 
which  he  himself  otherwise  would  have  per- 
formed, is  a  proper  element  of  damages,  as 
an  expense  necessarily  incurred  as  a  result 
of  the  injuries.  Ashcraft  v.  Chapman,  su-  [ 
pra. 

But  a  recovery  cannot  be  had  both  for 
the  amount  paid  to  substitutes  and  for  the 
'alue  of  the  time  of  the  person  injured. 
Zi)  L.R.A.(N.S.) 


Indianapolis  &  M.  Rapid  Transit  Co.  v. 
Reeder,  42  Ind.  App.  520,  85  N.  E.  1042; 
Kendall  v.  Albia,  73  Iowa,  241,  34  N.  W. 
833;  Blackman  v.  Gardiner  &  P.  Bridge,  75 
Me.  214;  Gumb  v.  Twenty-Third  Street  R. 
Co.  supra. 

So,  In  Indianapolis  &  M.  Rapid  Transit 
Co.  V.  Reeder,  supra,  which  was  an  action 
by  a  husband  for  the  loss  of  his  wife's 
services,  it  was  held  that  an  instruction 
was  erroneous  by  which  the  jury  were  re- 
quired to  allow  the  plaintiff  both  the  value 
of  the  wife's  services  and  the  sums  paid  to 
the  domestics  who  took  her  place  in  conse- 
quence of  the  injury. 

And  upon  the  question  of  the  value  •f 
the  plaintiff's  time  in  his  business,  evidence 
that  he  had  to  hire  someone  to  do  his  busi- 
ness, and  that  he  paid  him  a  certain 
amount  per  day,  is  not  subject  to  the  objec- 
tion that  it  would  allow  the  plaintiff  to  re- 
cover double  damages,  where  the  total 
amount  paid  to  the  substitute  is  not  given, 
ns  in  such  a  case  the  iurv  could  have  al- 
lowed  him  only  nominal  damages  for  the 
wa^es  of  such  substitute.  Kendall  v.  Al- 
bin,  supra. 

So,  in  Blackman  v.  Gardiner  &  P.  Bridge, 
supra,  it  was  held  that  the  law  would  not 
allow  the  plaintiff  to  recover  for  her  own 
loss  of  time  and  loss  of  capacity  to  labor, 
and,  in  addition  thereto,  recover  what  she 
had  been  obliged  to  pay  a  domestic  to  sup- 
ply that  loss  of  labor. 

The  cost  of  hiring  substitutes  being 
a  special  damage,  no  recovery  is  allowable 
unless  it  is  expressly  pleaded  and  proved. 
Nelson  v.  Metropolitan  Street  R.  Co.  113 
Mo.  App.  659,  88  S.  W.  781 :  Gumb  v.  Twen- 
ty-Third Street  R.  Co.  114  N.  Y.  411,  21  N. 
E.  993;  Haszlacher  v.  Third  Ave.  R.  Co. 
26  Misc.  865,  56  N.  Y.  Supp.  380;  Brach- 
feld  ^.  Third  Ave.  R.  Co.  supra. 

Nor  is  a  recovery  allowable  for  money 
paid  to  substitutes  where  the  reasonable 
value  of  the  services  of  the  substitutes  is 
not  shown,  nor  is  it  shown  that  such  help 
was  necesanrv.  Costrllo  v.  New  York  City 
R.  Co.  91  n!  Y.  Supp.  23. 

W.    M.   G. 
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Mass.  377,  47  N.  K  100;  Finken  v.  Elm 
City  Brass  Co.  73  Conn.  423,  47  Atl.  670; 
Pennsylvania  R.  Co.  v.  Dale,  76  Pa.  47,  49; 
Silsby  v.  Michigan  Car  Co.  95  Mich.  204, 
64  N.  W.  761;  Moore  v.  Kalunazoo,  109 
Mich.  176,  66  N.  W.  1089;  Ehrgott  v.  New 
York,  96  N.  Y.  264,  48  Am.  Rep.  622;  Wal- 
lace y.  Pennsylvania  R.  Co.  195  Pa.  127, 
62  L.R.A.  33,  45  Atl.  685;  District  of  Col- 
umbia V.  Woodbury,  136  U.  S.  450,  459, 
34  i:.  ed.  472,  476,  10  Sup.  Ct.  Rep.  990; 
Phillips  V.  London  &  S.  W.  R.  Co.  L.  R.  5 
C.  P.  Div.  286,  290,  s.  c.  L.  R.  5  Q.  B.  Div. 
78,  81,  87,  8  Eng.  Rul.  Cas.  447,  L.  R.  4 
Q.  B.  Div.  406,  408. 

In  further  proof  of  his  personal  incapaci- 
ty, but  not  as  an  independent  element  of 
recovery,  the  plain ti  AT  also  could  show  that 
for  some  months  he  was  compelled  to  em- 
ploy servants  to  perform  work  formerly 
done  by  himself.  Ballou  v.  Farnum,  11 
Allen,  73;  Rooney  v.  New  York,  N.  H.  & 
H.  R.  C6.  173  Mass.  222,  53  N.  E.  435; 
Silsby  V.  Michigan  Car  Co.  95  Mich.  209, 
64  N.  W.  761 ;  District  of  Columbia  v.  Wood- 
bury, supra.  In  Macon  Consol.  Street  R. 
Co.  v.  Barnes,  113  Ga.  212,  38  S.  E.  766, 
it  was  further  held  that  evidence  of  the 
amount  paid  for  such  services  was  also 
admissible.  But  we  are  unable  to  adopt 
this  view.  It  was  the  plaintiff's  own  earn- 
ing power  which  is  to  be  ascertained  and 
valued.  The  cost  of  the  services  of  these 
employees  being  contingent  upon  the  wages 
they  could  command,  which  would  depend 
upon  their  competency  or  upon  the  sum  the 
plaintiff's  necessity  might  have  compelled 
him  to  pay,  evidence  of  the  compensation 
demanded  or  received  by  them  had  no  sub- 
stantial tendency  to  measure  the  diminu- 
tion of  the  plaintiff's  ability  either  to  per- 
form labor  or  to  conduct  his  business  in 
person,  and  should  have  been  excluded. 
Ballou  V.  Farnum,  supra;  Braithwaite  v. 
Hall,  168  Mass.  38,  46  N.  E.  398.  It  may 
be  true,  as  the  plaintiff  urges,  that  when 
viewed  with  all  the  testimony  relating  to 
his  injuries,  to  which  no  exceptions  were 
taken,  this  evidence  had  little  or  no  ef- 
fect in  the  enhancement  of  damages,  yet 
we  are  unable  to  say  that  it  was  manifest- 
ly so  immaterial  as  not  to  have  increased 
the  verdict. 

The  exceptions  must  be  sustained,  but 
nH  t^'<»  defendant  admits  there  was  evidence 
for  the  jury  of  its  liability,  the  new  trinl 
will  be  limited  to  damages  only.  Whip- 
ple y.  Rich,  180  Mass.  477,  63  N.  £.  5. 
80  L.R.A.(N.8.) 


OKLAHOMA  SUPRE»fE  COURT. 

CHICAGO,  ROCK  ISLAND,  &  PACIFIC 
RAILWAY  COMPANY,  Plff.   in  Err., 

V. 

DALPHUS   EASTHAM   et   aL 

(—  Okla.  — ,  110  Pac.  887.) 

Mall  —  legal  papers  —  delay  beyond 
filing  time  —  effect. 

In  an  action  filed  in  a  county  court,  the 
answer  day  was  July  21,  1908.  July  20, 
1908,  counsel  for  defendant  in  another  coun- 
ty deposited  in  the  United  States  postoffice, 
postage  paid,  an  envelop  addressed  to  the 
clerk  of  the  county  court,  containing  a  mo- 
tion directed  to  plaintiff's  petition.  In  due 
and  regular  course  of  mail,  the  said  mo- 
tion would  have  reached  its  destination  in 
time,  but,  by  reason  of  the  miscarriage  of 
the  mail,  the  same  was  delayed,  and  ar- 
rived a  day  late.  At  the  time  of  its  ar- 
rival, the  court  was  engaged  in  trying  the 
cause.  Counsel  for  defendant,  prior  to  the 
conclusion  of  the  trial,  and  the  rendition  of 
judgment,  asked  leave  to  file  the  motion, 
which  was  by  the  court  denied,  and  judg- 
ment rendered  as  on  default.  Counsel  for 
defendant  filed  a  motion  for  a  new  trial,  al- 
leging accident  and  surprise,  setting  up  the 
foregoing  facts  with  a  showing  of  defense 
to  plaintiffs  action.  This  motion  the  court 
denied.     Held,  error. 

(July  12,  1910.) 

Headnote  by  Dunn,  Ch.  J. 

Note.  —  Delay  of  mail  or  train  or  loas 
of  ntailf  as  accident  or  surprise  for 
%Dhich  judgment  by  default  may  be 
set  aside. 

The  decision  in  Chicago,  R.  I.  &  P.  R 
Co.  V.  Eastham  seems  to  be  in  accord  with 
the  general  rule  that  where  a  party  to  an 
action  has  acted  in  good  faith  and  with  due 
diligence,  a  delay  or  loss  in  the  mails  or  a 
delay  of  a  train,  resulting  in  his  suffering 
a  default  judgment^  is  a  cause  for  which 
such  judgment  may  be  set  aside. 

A  case  involving  the  same  facts  and  hold- 
ing as  Chicago,  R.  I.  &  P.  R.  Co.  v.  East- 
ham,  and  decided  by  the  same  court  at  the 
same  time,  is  Chicago,  R,  I.  &  P.  R.  Co. 
V.  Reese  (Okla.)  110  Pac.  1071;  and  an- 
other case  involving  a  similar  situation  is 
Corning  v.  Tripp,  1  How.  Pr.  14,  set  out  in 
the  opinion  to  Chicago,  R.  I.  k  P.  R.  Co.  ▼. 
Eastham,  where,  defendant's  attorney  hav- 
ing duly  and  properly  mailed  to  the  clerk 
of  the  court  an  answer,  which,  in  the  ordi- 
nary course  of  mail,  should  have  been  re- 
ceived within  two  days  and  in  ample  time, 
but  was  not  received  until  seven  days  later, 
one  day  after  judgment  had  been  entered 
by  default,  the  default  was  set  aside,  and 
defendant  permitted,  on  terms,  to  come  in 
and  defend. 
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ERROR  to  the  Coal  County  Court  to  re- 
view a  judgment  in  plaintiffs'  favor  in 
an  action  brought  to  recover  damages 
caUBAd  by  the  inundation  of  plaintiffs'  lands, 
which  was  alleged  to  have  been  caused  by 
the  obstruction  by  defendant  of  a  natural 
water  course.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  6.  Ralls,  for  plaintiff  in  error: 

It  was  the  duty  of  the  trial  court  to  con- 
sider the  grounds  alleged  for  a  new  trial, 
and  to  overrule  the  motion  pro  forma  re- 
quires the  appellate  court  to  look  into  the 
questions  of  facts. 

Leavenworth,  L.  &  G.  R.  Co.  v.  Cook,  18 
Kan.  271 J  Manhattan,  A.  &  B.  R.  Co.  v. 
Keeler,  32  Kan.  163,  4  Pac.  143;  Larabee  v. 
Hall,  50  Kan.  311,  31  Pac.  1062;  Smith  v. 
Benton,  64  Kan.  708,  39  Pac.  701. 

The  action  of  the  county  court  was  arbi- 
trary and  pro  forma, 

Leavenworth,  L.  &  G.  R.  Co.  v.  Cook,  and 
]^Ianhattan,  A.  &  B.  R.  Co.  v.  Keeler,  supra; 


Larabee  v.  Hall,  50  Kan.  311,  31  Pac.  1062 ; 
Smith  V.  Benton,  54  Kan.  708,  39  Pac.  701. 

Messrs.  C.  O.  Blake,  Thomas  R.  Be- 
man,  and  Fooshee  A  Branson  also  for 
plaintiff  in  error. 

Mr.  D.  H.  liinebanghy  for  defendants  in 
error. 

Dunn,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  action  was  begun  on  June  25,  1908, 
by  R.  M.  Eastham,  as  plaintiff,  against  the 
Chicago,  Rock  Island,  &  Pacific  Railway 
Company,  as  defendant,  in  the  county  court 
of  Coal  county,  Oklahoma.  Judgment  was 
rendered  for  plaintiff,  and  the  defendant  ap- 
pealed the  case  to  this  court.  While  pend- 
ing here,  suggestion  of  the  death  of  the 
plaintiff  was  made,  and  by  stipulation  the 
case  is  revived  .by  Dalphus  Eastham  and 
Arthur  Eastham,  as  the  sole  and  only  heirs 
at  law  of  R.  M.  Eastham,  deceased.  In  the 
petition  filed  by  the  said  decedent,  it  was 


So,  also,  in  Boyd  v.  Williams,  70  N.  J.  L. 
185,  56  Atl.  135,  a  judgment  by  default  was 
opened  for  the  purpose  of  letting  the  de- 
fendant in  to  plead,  where  a  plea  was  pre« 
pared  and  verified  and  duly  mailed  to  the 
clerk  of  the  court  in  time  for  filing  within 
the  time  limited  by  law,  but  was  lost  in  the 
mails. 

And  where  defendant's  attornpy,  three 
days  before  the  expiration  of  the  statutory 
time  to  answer,  forwarded  by  express,  under 
a  special  agreement  with  the  express  agent, 
no  United  States  mail  being  then  estab- 
lished there,  a  letter  containing  a  demurrer 
to  be  filed,  which  should  have  been  carried 
through  and  delivered  for  filing  in  one  day, 
but,  through  delay  of  the  express  agent, 
was  not  delivered  until  one  day  after  the 
time  for  answering  had  expired,  there  was 
held  to  be  no  abuse  of  discretion  of  the 
court  below  in  setting  aside  the  default 
judgment.     Loeb  v.   Schmith,   1  Mont.   87. 

In  Williams  v.  Richmond  &  D.  R.  Co.  110 
N.  C.  466,  15  S.  E.  97,  set  out  in  the  opinion 
to  Chicago,  R.  I.  &  P.  R.  Co.  v.  Ea8tham, 
a  delay  in  the  transmission  of  papers  "by 
railway  mail,  a  method  of  transmission  of 
papers  and  letter  through  baggage  masters, 
universally  adopted  by  this  and  other  rail- 
roads, and  usually  safe  and  reliable,"  was 
one  circumstance  among  several,  during  the 
course  of  the  handling  of  a  summons  by 
many  different  agents  of  the  defendant,  in 
accordance  with  its  system,  leading  to  a 
failure  to  appear  and  answer  in  time,  and 
resulting  in  a  default  judgment,  which,  up- 
on the  facts  shown,  was  set  aside  for  sur- 
prise and  excusable  neglect,  the  court  find- 
ing that  "the  default  was  occasioned  by  un- 
avoidable accident." 

Where,  in  a  case  involving  a  large  sum 
of  money,  an  amended  complaint,  after  a 
demurrer  had  been  sustained  on  appeal,  was 
mailed  to  defendant's  attorney,  and  in  due 
course  of  the  mails  should  have  reached  him 
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in  two  or  three  days,  but  was  not  received 
until  a  month  later,  when,  supposing  that  it 
had  come  in  due  course,  the  postmark  not 
showing  otherwise,  and  neither  the  defend- 
ant nor  his  grantee  having  received  notice 
of  the  amended  complaint,  the  attorney 
served  a  demurrer  within  ten  days  and 
within  what  he  supposed  was  the  required 
time,  but  after  judgment  by  default  had 
been  entered,  it  was  held  that  the  defend- 
ant's default  should  be  set  aside,  under  a 
statute  providing  that  a  party  may  be  re- 
lieved from  a  judgment  taken  against  him 
through  mistake,  inadvertence,  surprise,  or 
excusable  neglect.  Malone  v.  Big  Flat 
Gravel  Min  Co.  93  Cal.  384,  28  Pac.  1063. 

So,  a  default  judgment  entered  against  a 
defendant  after  the  overruling  of  his  de- 
murrer to  the  complaint  will  be  set  aside 
where  it  appears  tnat  a  regular  notice  of 
overruling  the  demurrer  and  of  time  to 
answer  was  given  bv  mail,  addressed  to  one 
of  the  members  of  the  firm  of  attorneys 
representing  the  defendant,  but  was  never 
received,  and  neither  that  member  nor  the 
firm  nor  the  defendant  had  any  notice  of  the 
overruling  of  the  demurrer  or  knowledge 
that  the  court  had  passed  thereon,  until  af- 
ter judgment  had  been  entered  upon  default. 
Clark  V.  Oyharzabal,  129  Cal.  328,  61  Pac. 
1119. 

Where  an  attorney  whom  defendant  had 
employed  to  be  present  when  the  cause  was 
called  for  trial,  and  procure,  if  possible, 
a  continuance,  took  a  train  in  time  to  reach 
the  place  of  trial  the  evening  before  the 
case  was  called,  but  was  detained  in  conse- 
quence of  an  unavoidable  accident  on  the 
railroad,  the  court,  on  appeal  from  an  order 
setting  aside  the  default  judgment,  said: 
"This  shows  a  perfectly  satisfactory  reason 
why  he  did  not  reach  the  place  of  trial  un- 
til after  the  cause  was  reached  and  judg- 
ment rendered."  Omro  v.  Ward,  19  Wis. 
233. 
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alleged,  in  substance,  that  plaintiff  was  the 
owner  of  lot  No.  2  in  block  No.  27,  in  the 
city  of  Goalgate,  together  with  all  the  im- 
prevements  thereon;  that  the  defendant 
company,  subsequent  to  the  acquisition  by 
plaintiff  of  this  property,  constructed  a 
branch  line  of  railroad  from  near  its  Coal- 
gate  station  to  the  city  of  Lehigli,  and  in 
the  construction  of  said  road  erected  a 
lieavy  embankment  of  dirt  from  6  to  8 
feet  high,  which  filled  up  and  stopped  a 
natural  water  course  about  two  blocks  east 
of  the  property  mentioned;  that  this  em- 
bankment during  the  months  of  April,  May, 
and  June,  1908,  and  at  other  times,  caused 
the  water  naturally  flowing  in  this  stream 
to  accumulate,  back  up,  spread  out,  inun- 
date, and  cover  plaintiff's  property,  which 
was  his  home;  and  that  the  water  com- 
pelled him  to  abandon  the  same, — all  of 
which  acts  resulted  in  damages  in  an 
amount  averred  to  he  $750.  Summons  was 
issued  and  aerved  upon  the  defendant  re- 
quiring U  to  answer  on  or  before  the  21st 
of  July,  1908.  The  defendant  company  hav- 
ing failed  to  answer  or  otherwise  plead,  on 
July  22,  1908,  counsel  for  plaintiff  filed  a 
motion  asking  that  judgment  be  rendered 
against  the  defendant  as  on  default,  and 
that  the  court  impanel  a  jury  for  the  pur- 
pose of  assef^sing  damages.  This  motion 
was  by  the  court,  at  2  p.  m.  on  the  said 
22d  of  July,  1008,  sustained,  and  the  plain- 
tiff,   after    waving    a    jury,    requested    the 


court  to  hear  the  evidence  and  assess    the 
damages,  which  was  done,  and  a  judgment 
was   rendered   for   plaintiff  in  the  sum    of 
$745.     In  the  transcript  before  us  immedi- 
ately following    the    recital    of    judgment^ 
there  appears  a  paper  entitled  "motion    to 
require  the  plaintiff  to  make  his   petition 
more  definite  and  certain,"  and  which    set-* 
out  in  detail  wherein  the  petition  of  plain- 
tiff is  averred  to  be  indefinite  and   uncer- 
tain.    This  paper  appears  to  be  indorsed : 
"2:40  P.  M.,  refused  to  file  for  the  reason 
that  it  was  offered  during  the  trial  and  be- 
fore judgment.    R.  H.  Wells,  County  Judge. 
July  22,  1908.     Filed  at  4  P.  M.  after  judg- 
ment rendered  by  court.     J.  F.  Threadgill, 
Ex  Officio  Clerk  of  County  Court."    On  the 
same  day  counsel  for  defendant  filed  a  mo- 
tion to  set  aside  and  vacate  the  default  judg- 
ment entered,  in  which  was  set  up  a  num- 
ber of  grounds  tending  to  show  accident  and 
surprise  which  prevented  counsel  from  hav- 
ing filed,  prior  to  the  expiration  of  the  stat- 
utory time,  the  motion  last  above  referred 
to.     Within   three  days  thereafter  and   on 
July  25,  1908,  counsel  for  defendant  filed  a 
motion  for  a  new  trial  setting  up  the  statu- 
tory grounds,  and  thereafter  filed  a  paper 
entitled  "amendments  to  motion  for  a  new 
trial,"  which  is  merely  a  statement  in  de- 
tail of  the  grounds  for  the  same. 

This  showing  is  verified,  and  one  of  the 
paragraphs  thereof  is  as  follows:  "The 
court  was  informed  prior  to  entering  judg- 


And  in  Smith  v.  Rawlings,  83  Va.  074,  3 
S.  £.  238,  set  out  in  the  opinion  in  Chica- 
go, R.  I.  &  P.  R.  Co.  V.  Easthanc,  where  it 
appeared  that  plaintiff  started  for  court  in 
time  to  have  reached  there  before  the  trial 
of  his  case,  but  failed  to  arrive  in  time  by 
reason  of  delays  in  trains  and  their  failure 
to  connect,  it  was  held  that  a  verdict  found 
in  his  absence  for  defendant  should  have 
been  set  aside  and  a  new  trial  granted,  as 
"his  failure  to  reach  the  court  in  time 
should  be  imputed  to  an  accident  which  he 
could  not  foresee." 

In  Williams  v.  Kessler,  82  Ind.  183,  how- 
ever, it  was  held  that  plaintiff  did  not  show 
a  legal  cause  for  having  his  default  and  a 
judgment  against  him  set  aside,  where  he 
was  delayed  on  his  way  to  the  place  of  trial 
by  a  failure  to  make  train  connections,  but 
thereafter  could  have  arrived  in  time  if  he 
had  not  stopped  off  to  get  a  witness  with 
whom  he  had  arranged  to  meet  the  earlier 
train,  which  he  had  expected  to  be  on,  and 
to  go  with  him. 

And  w^here  it  appears  that  defendant's 
answer  containing  affirmative  matter  as  a 
defense  was  duly  served  on  the  clerk  durinit 
term  time,  and  immediately  mailed  to 
plaintiff's  attorney,  who  resided  outside  the 
county,  but  on  account  '^f  delay  in  the  mail 
was  not  received  bv  them  until  the  dav  be- 
fore  the  last  for  pleading  thereto,  and  too 
late  for  them  so  to  plead  within  the  time 
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required,  it  was  held  in  Payne  v.  Savage, 
51  Or.  463,  94  Pac.  750,  that  there  was  not 
such  an  abuse  of  dipcretion  on  the  part  of 
the  trial  court  as  will  be  disturbed  on  ap- 
peal, in  its  refusing  to  set  aside  a  judgment 
lor  defendant  on  the  pleadings,  on  the 
ground  that  it  was  taken  against  the  plain- 
tiff by  mistake,  surprise,  inadvertence,  and 
excusable  neglect,  as  plaintiff's  attorneys 
were  negligent  in  not  appearing  within  the 
time  for  pleading  to  the  answer,  as  re- 
quired by  statute  and  the  rules  and  the 
practice  of  the  court,  "and  the  excuse  of- 
lered  was  not  such  as  to  require  the  court, 
in  exercise  of  a  sound  discretion,  to  relieve 
them  from  the  consequences." 

So,  in  Meadows  v.  Hudson.  90  Ark.  294. 
119  S.  W.  269,  where  defendant's  attorney 
had  conducted  the  trial  of  the  case  in 
defendant's  absence,  and  judgment  had  gone 
against  him,  it  was  held  that  the  appellate 
court  could  not  say  that  the  trial  court 
erred  in  a  matter  addressed  to  its  discre- 
tion, in  refusing  to  grant  defendant  a  new 
trial  because  of  "accident,"  upon  his  show- 
ing, as  a  reason  for  his  absence  from  the 
trial,  that  his  attorney  had  agreed  to  noti- 
fy him  of  the  date  his  case  was  set  for  trial, 
and  had  duly  mailed  him  a  letter  for  that 
purpose,  at  least,  a  week  before  the  date  set, 
luit  that  such  letter  had  been  lost  in  the 
mail,  and  he  had  never  received  it. 

A,     O.     T»  • 
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ment  that  the  general  attorney  for  the  de- 
fendant had  mailed  to  the  clerk  of  said 
court  pleadings  to  be  filed,  and  had  mailed 
same  in  time  for  them  to  have  reached  said 
court  on  the  answer  day,  and,  this  case  not 
being  set  for  trial,  the  court  should  have 
given  reasonable  time  for  said  pleadings  to 
reach  its  destination,  and  defendant  shows 
that  in  truth  and  in  fact  in  cases  pending 
in  the  county  court  of  Coal  county,  Okla- 
homa, it  is  the  duty  of  the  general  attor- 
ney, C.  O.  Blake,  and  his  assistant,  Thomas 
R.  Beaman,  to  prepare  all  pleadings  to  be 
filed  in  court,  and  that  the  local  attorneys, 
Fooshee  &  Brunson,  had  no  authority  to  pre- 
pare such  pleadings,  and  are  not  general  at- 
torneys for  this  defendant,  but  only  act  un- 
der special  direction  from  the  general  at- 
torney; that  said  pleadings  were  prepared 
by  the  said  Thomas  R.  Beaman,  and  deposit- 
ed in  the  United  States  postoffice  at  El 
Reno,  Oklahoma,  about  6  o'clock  p.  M.  on 
the  2pth  day  of  July,  1908;  that  in  due 
course  of  mail  the  same  should  have  arrived 
at  Coalgate  at  12:45  p.  M.  on  the  2l8t  of 
July,  1908,  going  from  El  Reno  to  Okla- 
homa City  on  the  Chicago,  Rock  Island,  & 
Pacific,  and  from  Oklahoma  City  to  Coal- 
gate  on  the  Missouri,  Kansas,  &  Texas;  that 
the  mail  was  making  said  time  regular- 
ly, and  defendant  had  a  right  to  and  did 
rely  upon  said  mail  making  said  time;  and 
that,  if  it  did  not,  it  is  not  the  fault  of 
this  defendant.  Defendant  says  that  said 
pleading  was  a  motion  to  require  said  plain- 
tiif  to  make  his  petition  more  definite  and 
certain  by  paragraphing  his  difi'erent  causes 
of  action,  and  by  stating  the  dates  of  the 
alleged  overflow,  and  alleging  the  value  of 
the  various  items  for  which  he  claims  dam- 
ages; that  such  pleading  should  have  been 
sustained,  and  the  plaintiff  should  have 
been  required  to  have  amended  his  petition 
in  conformitv  therewith.  The  defendant 
says  that  it  inclosed  said  motion  with  a  let- 
ter in  an  envelop  together  with  a  general 
motion  in  the  case  of  O.  T.  Reese  v.  this 
defendant,  and  addressed  said  envelop  to 
the  clerk  of  the  county  court.  Coal  county, 
Oklahoma,  and  that  said  envelop  containing 
said  pleadings  was  placed  in  the  outgoing 
mail  by  the  postmaster  at  El  Reno  at  8:30 
p.  M.  July  20,  1908,  as  shown  by  the  origi- 
nal envelop,  which  is  attached  to  the  defend- 
ant's motion  to  set  aside  and  vacate  de- 
fault judgment,  which  was  filed  July  22, 
1908,  and  marked  'Exhibit  A;'  and  defend- 
ant says  that  said  envelop  containing  said 
motion  and  letters,  in  due  course  of  the 
mail,  should  have  been  received  by  the  clerk 
of  this  court  not  later  than  1:30  p.  M.  the 
21  st  day  of  July,  1908,  and  should  have  been 
filed  on  said  day;  and  defendant  says  that 
it  is  informed  that  said  envelop  did  not 
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reach  Coalgate  until  after  said  hour,  an 
that,  on  examination  of  the  back  of  said  en- 
velop, the  same  appears  to  be  stamped  as 
follows:  'Coalgate,  Okl.,  Jul.  22  8  a  m 
1908.'  And  defendant  says  that  said  envelop 
had  been  carried  by  Coalgate  to  Atoka,  by 
an  oversight  of  the  mail  clerk,  and  returned 
to  Coalgate  on  the  evening  of  the  21st  day 
of  July;  and  defendant  says  that  this  was 
an  unavoidable  accident  which  ordinary 
prudence  could  not  have  guarded  against." 
And  further  that  "the  plaintiff  was  the 
only  witness  in  his  behalf,  and  he,  for  the 
purpose  of  deceiving  the  court,  falsely  tes- 
tified that  the  damages  to  the  house  and 
orchard  were  about  $250,  and  that  a  rea- 
sonable value  of  the  lot  with  the  orchard  be 
fore  the  railroad  was  constructed  was  $450, 
and  that  after  its  construction  it  was  of  no 
value  at  all,  and  that  the  damage  to  the 
household  effects  and  the  house  was  $200, 
when  in  truth  and  in  fact  said  lot  was  not 
worth  over  $50  and  said  house  was  not  worth 
over  $75,  and  that  the  damage  to  the  said 
house  was  not  over  $10,  if  anything,  when 
in  truth  and  in  fact  there  was  no  damage 
done  to  the  said  household  effects  of  said 
plaintiff, — all  of  which  the  plaintiff  well 
knew  at  the  time  he  was  so  testifying,  and 
defendant  says  that  plaintiff  so  testified  for 
the  purpose  of  perpetrating  a  fraud  not 
only  upon  this  defendant,  but  upon  the 
court."  In  support  of  the  proposition  last 
noted,  there  was  filed  a  number  of  affidavits 
of  parties  living  in  and  around  Coalgate. 
The  court  denied  both  the  motion  to  set 
aside  the  judgment  and  the  motion  for  a 
new  trial.  Counsel  for  defendant  prepared, 
had  allowed,  and  filed  a  bill  of  exceptions 
making  the  matters  hereinbefore  referred  to 
a  part  of  the  record,  and  have  brought  the 
same  to  this  court  on  transcript,  and  we 
are  asked  to  review  and  reverse  the  action 
of  the  trial  court. 

In  the  case  of  Corning  v.  Tripp,  1  How. 
Pr.  14,  it  appears  that  counsel  for  defend- 
ant mailed  his  answer  to  the  clerk  of  the 
court.  He  placed  the  same  in  the  post- 
office,  prepaying  the  postage  thereon.  In 
the  ordinary  course  of  mail  it  would  have 
reached  the  clerk  two  days  thereafter,  but 
the  same  was  not  received  by  the  clerk 
until  seven  days  thereafter.  On  the  day  be- 
fore it  was  received,  judgment  was  entered 
for  the  plaintiff  by  default.  The  court,  on  a 
showing  of  these  facts  by  the  defendant, 
opened  the  case  and  allowed  him  to  plead. 

The  case  of  Williams  v.  Richmond  &  D. 
R.  Co.  110  N.  C.  466,  16  S.  E.  97,  was  a 
case  wherein  judgment  was  entered  by  de- 
fault, and  was  afterwards  set  aside  by  the 
supreme  court  of  North  Carolina  upon  a 
showing  of  facts  as  follows:  "The  summons 
was  served  July  7th,  on  the  station  agent  at 
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Goldsboro,  and  by  him  duly  forwarded  to 
the  headquarters  of  the  company  at  Atlanta, 
according  to  regulations,  by  the  managing 
officer  delivered  to  the  general  southern 
counsel,  and  by  them,  on  July  18,  1891,  all 
the  papers  were  sent  to  David  Schenck,  the 
counsel  of  the  North  Carolina  division. 
That  by  mistake  the  papers  were  sent  tu 
Mr.  Cothran,  the  counsel  for  the  South  Caro- 
lina division,  along  with  papers  in  two 
other  cases.  On  July  20th,  fifteen  days  be- 
fore court  met,  Mr.  Cothran  sent  the  pa- 
pers to  Mr.  Schenck,  but  by  some  mis- 
chance the  papers  were  not  received  by  Mr. 
Schenck  until  the  night  of  August  4th. 
That  these  papers  were  sent  by  railway 
mail,  a  method  of  transmission  of  papers 
and  letters  through  baggage  masters,  uni- 
versally adopted  by  this  and  other  rail- 
roads, and  usually  safe  and  reliable.  That 
Mr.  Schenck  was  sick  when  the  papers  were 
received,  but  on  the  next  day  sent  the  pa- 
pers to  F.  H.  Busbee,  who  was  an  attorney, 
resident  in  Raleigh,  North  Carolina,  hav- 
ing charge  of  the  business  of  the  Richmond 
&  Danville  Railroad  in  eastern  North  Caro- 
lina, including  Duplin  county.  That  Mr. 
iiusbee  had  left  Raleigh,  by  the  advice  of  a 
physician,  the  day  the  papers  were  sent, 
August  5th,  and  did  not  receive  them. 
That  if  he  had  been  in  Raleigh  on  August 
5th,  he  could  not  have  reached  Duplin 
court  by  August  6th,  at  noon.  That  as  soon 
as  .the  fact  of  Mr.  Busbee's  absence  was  com- 
municated to  Mr.  Schenck  by  wire,  he  tele- 
graphed Mr.  I.  F.  Dortch,  local  attorney  of 
the  company  at  Goldsboro,  to  repair  to  Dup- 
lin court,  but  the  court  had  adjourned  the 
same  day  the  message  was  received.  Upon 
these  facts  the  court  adjudged  that  the  de- 
fault was  occasioned  by  unavoidable  acci- 
dent, and  ordered  that  the  judgment  by  de- 
fault be  vacated,  and  that  the  defendant  be 
allowed  to  file  an  answer  or  demur."  The 
court  in  the  consideration  of  that  case  said : 
"It  must  be  remembered  that  the  effect  of 
the  decision  of  this  court  is  to  strike  out 
a  judgment  rendered  under  a  technical  rule, 
and  allow  the  defendant  to  answer,  so  that 
the  case  may  be  tried  hereafter  by  a  jury 
upon  its  merits.  If,  therefore,'  the  court  has 
done  more  than  justice  to  a  corporation, 
an  impartial  jury  of  the  country  can  be 
trusted,  with  the  aid  of  a  judge,  to  apply 
the  law  to  the  facts,  and  determine  whether 
the  plaintiff  is  entitled  to  recover  at  all,  as 
well  as  fix  the  amount  of  damage,  if  any, 
that  shall  be  awarded.  I  am  unable  to  per- 
ceive how  a  grievous  wrong  can  be  done  to 
the  plaintiff  by  leaving  the  merits  of  his 
cause  to  be  reached  by  the  ancient  method 
of  trial  by  a  jury  of  the  country.  .  .  . 
The  right  to  relief  against  a  judgment  ren- 
dered imder  a  techivieal  rule  of  practice 
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must  not  be  made  to  depend  solely  upon 
the  movements  of  the  sand  in  the  hourglass, 
or  the  uncertain  progress  of  the  judge  in 
disposing  of  the  docket,  but  upon  soimd 
principles  of  equity  and  justice.  Where 
there  is  doubt  as  to  the  proper  method  of 
disposing  of  such  an  application,  it  is  al- 
ways safe,  when  it  can  be  done  without 
violating  the  law,  to  have  an  action  tried 
upon  its  merits,  rather  than  determined  up- 
on a  technicality." 

In  the  case  of  Smith  v.  Rawlings,  83  Va. 
674,  3  S.  £.  238,  it  appeared  that  when  the 
case  was  called  for  trial,  counsel  for  Smith 
moved  for  a  continuance  because  Smith  de- 
sired  to  be  a  witness  on  his  own  behalf  and 
was  absent.  This  motion  was  overruled,  and 
the  case  proceeded  with.  Two  days  there- 
after Smith  appeared  in  court  and  filed  an 
affidavit  in  which  he  stated:  "That  he  had 
started  for  Amherst  Courthouse  on  tiie 
morning  of  the  10th  of  April,  1884,  the  first, 
day  of  the  term,  on  the  Richmond  &  Al- 
leghany Railroad,  to  connect  at  Lynchburg 
with  a  train  running  to  Amherst  Court- 
house; that  the  train  on  the  Richmond  & 
Allegheny  Railroad  failed  to  connect  at 
Lynchburg,  the  early  freight  train  having 
just  left;  and  that  he  then  took  the  next 
train,  which  started  at  10:30  o'clock  A.  if.; 
but  that  this  last-named  train  was  delayed 
on  the  route ;  and  that  when  he  reached  Am- 
herst Courthouse  the  trial  was  over."  In 
the  consideration  of  these  fUcts  the  court 
said:  "The  failure  of  Smith  to  attend  at 
the  trial  cannot  fairly  be  imputed  to  neg- 
ligence on  his  part.  He  started  for  court  in 
time  to  have  reached  there  before  the  case 
was  tried,  we  may  safely  assume  from  the 
failure  of  the  record  to  disprove  it,  if  the 
trains  on  the  Richmond  &  Allegheny  Rail- 
road had  not  failed  to  connect  at  Lynch- 
burg with  the  train  running  to  Amherst 
Courthouse.  He  then  took  tne  next  train 
for  that  place,  and  but  for  its  being  delayed 
on  the  route,  it  seems  probable  that  he 
would  have  reached  court  before  the  trial 
had  ended.  In  any  event,  he,  the  plaintiff 
in  error,  seems  to  have  used  reasonable  and 
proper  efforts  to  attend  the  trial,  and  his 
failure  to  reach  the  court  in  time  should 
be  imputed  to  an  accident  which  he  could 
not  foresee,  rather  than  negligence  on  his 
part." 

The  uncontroverted  showing  made  in  the 
record  before  us  is  that,  had  there  been  no 
miscarriage  in  the  mail,  the  motion  pre- 
pared by  counsel  would  have  reached  Coal- 
gate  at  about  noon  of  the  21st  day  of  July, 
1908,  instead  of  the  next  day.  The  record 
shows  that  defendant's  motion  reached  tne 
hands  of  the  court  during  the  taking  of  the 
evidence,  and  prior  to  the  rendition  of  judg- 
ment, and  on  the  reasoning  of  the  foregoing 
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cases  we  hold  the  court  erred  in  the  exercise 
of  its  discretion  in  denying  to  defendant  the 
right  to  file  it,  and  be  heard  upon  it,  and 
in  proceeding  to  render  judgment  as  was 
done.  No  testimony  was  taken  on  the  hear- 
ing except  that  of  plaint  iff  ,>  and  the  affi- 
davits filed  show  conclusively  that  plaintiff's 
recovery  is  far  in  excess  of  his  damage. 
Every  litigant  is  entitled  to  his  day  in 
court.  Being  free  from  fault  no  mere  acci- 
dent should  foreclose  against  plaintiff  his 
right  to  have  his  claim  against  the  defend- 
ant tried  and  determined;  but  the  scales  of 
justice  should  be  held  in  equipoise,  and 
the  defendant  is  likewise  entitled  to  have  its 
day  in  court,  and  to  have  its  defense  against 
the  claim  of  plaintiff  heard,  and  no  accident 
not  its  fault  should  foreclose  this  right  on 
its  part. 

The  cause  is  accordingly  remanded  to  the 
County  Court  of  Coal  County,  with  instruc- 
tions to  set  aside  the  judgment  heretofore 
entered,  and  allow  defendant  to  file  its  mo- 
tion. 

Turner,  Williams,  Kane,  and  Hayes, 

JJ.,  concur. 
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GEORGE  H.  MONTAGUE,  Appt., 

V. 

INEZ  MAY  MONTAGUE,  Respt. 
(—  s.  D.  — ,  127  N.  W.  639.) 

Marriage  —  annulment  —  residence  in 
state. 

Statutes  prescribing  a  term  of  residence 
in  actions  for  divorce  do  not  apply  to  ac- 
tions for  annulment  of  marriage. 

(May  24,  1910.) 

APPEAL  by  plaintiff  from  an  order  of 
the  Circuit  Court  for  Lincoln  County 
sustaining  a  demurrer  to  the  complaint  in 
an  action  brought  to  annul  a  marriage.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Joseph  Mitchell  Donovan,  for  ap- 
pellant: 

The  statutory  provisions  on  divorce  have 
no  application  to  suits  to  annul  a  mar- 
riage. 

Price  V.  Price.  124  N.  Y.  589,  12  L.R.A. 
359,  27  N.  E.  383;  Berry  v.  Berry,  130  App. 
Div.  63,  114  N.  Y.  Supp.  497;  Conrad  v. 
Conrad,  124  App.  Div.  780,  109  N.  Y.  Supp. 
387;  Erkenbrach  v.  Erkenbrach,  96  N.  Y. 
466;  Burtis  v.  Burtis,  Hopk.  Ch.  557,  14 
Am.  Dec.  663;  Griffin  v.  Griffin,  47  N.  Y. 
138;  Ensign  v.  Ensign,  54  Misc.  289,  105  N. 
Y.  Supp.  917;  de  Meli  v.  de  Meli,  120  N. 
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Y.  485,  17  Am.  St.  Rep.  662,  24  N.  E.  996; 
Mitchell  V.  Mitchell,  63  Misc.  580,  117  N. 
Y.  Supp.  671;  Livingston  v.  Livingston,  173 
N.  Y.  389,  61  L.R.A.  800,  93  Am.  St.  Rep. 
600,  66  N.  E.  123;  Avakian  y.  Avakian, 
69  N.  J.  £q.  89,  60  Atl.  521;  26  Cyc.  Law 
&  Proc  p.  87. 

Mr.  William  6.  Porter,  for  respondent: 
The  term  "divorce*'  was  intended  to  in- 
clude nullity  suits. 

Piper  V.  Piper,  46  Wash.  671,  91  Pac. 
189;  Wilson  v.  Wilson,  95  Minn.  464,  104 
N.  W.  300. 

Smith,  J.,  delivered  the  opinion  of  the 
court; 

Plaintiff  brought  an  action  in  the  circuit 
court  of  Lincoln  county  for  annulment  of 
marriage.  The  complaint  states,  in  sub- 
stance, that  plaintiff  had  been  a  bona  fide 
resident  in  good  faith  of  the  state  of  South 
Dakota  for  a  period  of  more  than  six  months 
next  preceding  the  commencement  of  the  ac- 
tion, and  at  the  time  of  the  commencement 

Note.  —  Local  dotnicil  or  residence  as  a 
condition  of  jurisdicton  of  action  for 
annulment  of  marriage. 

It  will  be  observed  that  the  question  ii 
not  whether  jurisdiction  of  a  suit  to  an- 
nul a  marriage  may  rest  upon  local  domi- 
cil,  but  whether  a  local  domicil  or  residence 
is  a  necessary  condition  of  the  jurisdiction, 
including  the  point  as  to  the  length  of  the 
domicil  or  residence  necessary  for  that  pur- 
pose. 

Most  of  the  cases  cited  in  this  note  seem 
to  assume  that  a  local  domicil,  or  at  least  a 
local  residence,  at  the  time  the  action  is 
commenced,  is  a  condition  of  jurisdiction  of 
an  action  to  annul  a  marriage. 

But  in  Simonin  ▼.  Mallac  (1860)  2 
Swabey  &  T.  67,  the  fact  that  the  ceremony 
was  performed  in  England,  between  persons 
doniiciled  in  France,  was  held  in  itself  suf- 
ficient to  confer  jurisdiction  upon  the  Eng- 
lish courts  of  a  suit  for  nullity,  irrespective 
of  the  domicil  of  the  parties  at  the  time  of 
the  suit.  As  a  matter  of  fact,  however,  the 
petitioner  (the  woman)  was  actually  re- 
siding in  England  at  the  time  of  the  suit, 
and  England  was  her  domicil  if  the  mar- 
riage was  not  valid. 

In  Avakian  v.  Avakian,  69  N.  J.  Eq.  89, 
60  Atl.  521,  the  defendant  havinsr  appeared 
by  solicitor  and  answered  the  bill  without 
taking  any  exception  either  to  the  jurisdic- 
tion of  the  subject-matter  or  of  his  person, 
the  vice  chancellor  said  that  under  tlie 
circumstances  he  was  not  sure  tliat  any 
residence  on  the  part  of  complainant  within 
the  state  was  essential  to  the  jurisdictioi 
of  a  court  of  New  Jersey  to  entertain  a  suit 
to  annul  the  marriage,  remarking  in  this 
connection  that  such  a  suit  is  udt  limitel 
by  the  terms  of  the  divorce  statute  as  to 
residence,  etc.,  but  is  based  on  the  original 
inherent  and  general  jurisdiction  of  the 
court  over  questions  arising  out  of  contract 
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thereof  was  a  citizen  and  elector  of  the  state 
of  South  Dakota;  that  plaintiff  and  defend- 
ant entered  into  a  form  of  marriage  in  the 
state  of  New  York  on  the  17th  day  of  May, 
1907;  that  the  marriage  was  procured  by 
fraud  of  the  defendant,  and  was  voidable 
under  the  laws  of  New  York,  and  is  likewise 
voidable  under  the  laws  of  the  state  of 
h>outh  Dakota;  that  plaintiff  would  not 
have  entered  into  said  marriage  but  for  the 
fraudulent  representations  of  defendant,  and 
that  the  parties  have  not  lived  together 
.since  the  discovery  of  the  fraud;  that  four 
years  have  not  elapsed  since  the  discovery 
of  the  fraud.  Defendant  demurred  to  the 
complaint  on  the  ground  that  the  complaint 
shows  that  the  plaintiff  had  not  been  a  resi- 
dent of  the  state  of  South  Dakota  for  one 
year,  and  of  the  county  of  Lincoln  for  throe 
months,  prior  to  the  commencement  of  the 
action.  The  contention  of  the  defendant  is 
that  chapter  132,  Laws  S.  D.  1907,  relating 
to  residence  in  divorce  actions,  applies  to  a 
suit  to  annul  marriage.  The  court  having 
sustained  the  demurrer,  plaintiff  brings  the 
action  to  this  court  for  review. 

The  question  presented  by  the  record  is 
whether  a  residence  of  one  year  in  the  stutc 
is  a  jurisdictional  prerequisite  to  maintain- 
ing an  action  for  the  annulment  of  a  mar- 
riage. No  other  question  is  presented.  Sec 
tion  1,  chapter  132,  Sess.  Laws  1907,  pro- 
vides: "Section  1.  Plaintiff  in  an  action 
for  a  divorce  must  hav  been  an  actual  resi- 


dent in   good   faith   of  this   state  for    one 
year,  and  of  the  county  where  such  action  is 
commenced  for  three  months,  next  preceding 
the   commencement   of   said   action,    except 
as  herein   otherwise  provided."     The    other 
provisions  of  the  statute  have  no  relevancy 
to  the  question  presented  here.    There  is  no 
statute  of  this  state  specifically  prescribing 
a  period  of  residence  in  actions  for  annul- 
ment of  marriage.     The  marriage  contract 
and  the  annulment  of  marriage  are  treated 
under  article  1  of  part  3  of  the  Civil  Code, 
wniie  divorce  is  treated  in  article  2  of  the 
same    chapter    as    a    distinct    action.       The 
fundamental  distinction  between  the  annul- 
ment of  a  marriage  contract  and  its  dissolu- 
tion  by  divorce  is  very  well  stated  in  §  566, 
Nelson  on  Divorce  &  Separation:  "The  term 
'divorce'    in    its    accurate    sense    denotes    a 
dissolution    or    suspension    by    law    of    the 
marital  relation.     As  a  legal  term  and   un 
aided  by  context,  it  means  a  dissolution  of 
the   bonds    of   matrimony.      When    a    mar- 
riage is  dissolved,  the   action  of  the  court 
proceeds  upon  proof  that  a  valid  marriage 
existed   and   created    rights   and   liabilities. 
The   decree   of   divorce   usually   proceeds    to 
make  a  final  adjustment  of  these  liabilities. 
The  decree  of  annulment  declares,  in  efl'ect, 
that   no  valid   marriage   ever   existed,    and 
restores   the   parties   to   their   former   posi- 
tion, and  relieves  them  from  civil  and  crimi- 
nal liability.    Tiie  decree  of  divorce  operates 
from  the  time  it  is  rendered,  but  the  nullity 


inter  partes.  The  case  next  cited  was  dis- 
tinguished upon  tlie  ground  that  the  defend- 
ant was  not  personally  subject  to  the  juris- 
diction of  the  court,  and  that,  without  a 
domicil  of  the  complainant,  there  was  no 
such  res  in  the  state  as  would  give  the 
court  jurisdiction  to  proceed  against  the  de- 
fendant in  the  absence  of  service  within  the 
jurisdiction.  As  a  matter  of  fact,  however, 
the  court  in  the  Avakian  Case  seems  to 
have  been  of  the  opinion  that  the  complain- 
ant was  not  only  residing  in  New  Jersey, 
but  was  domiciled  there. 

In  Blumenthal  v.  Tannenholz,  31  N.  J.  Eq. 
194,  referred  to  in  the  last  case,  the  juris- 
diction of  a  court  of  New  Jersey  of  a  suit 
to  annul  for  fraud  a  marriage  celebrated 
in  New  Jersey  was  denied  upon  the  ground 
that  neither  of  the  parties  was  domiciled  in 
New  Jersey,  the  defendant,  who  was  served 
by  publication,  not  being  even  a  resident  of 
New  Jersey,  and  the  domicil  of  the  plain- 
tiff, who  was  a  minor,  being  constructively 
in  Canada,  where  her  parents  were  domi- 
cilpfi.  aHhou«Th  sl'e  appears  to  have  been 
residing  in  New  Jersey  at  the  time  suit 
WHS  brought.  The  decision  is  expressly  re- 
ferred to  the  ground  that  the  jurisdiction 
rests  upon  a  local  domicil  of  at  least  one 
of  the  narties  at  the  time  the  suit  is  com- 
menced. 

In  Roberts  v.  Brennan  [1902]  P.  143,  the 
president  of  the  probate  division  declared 
80  L.H.A.(N.S.) 


that  in  his  opinion  the  jurisdiction  of 
suits  of  nullity  depends  on  residence,  and 
not  upon  domicil,  and,  accordingly,  pro- 
nounced a  judgment  of  nullity  against  re- 
spondent, whose  domicil  was  Irish,  the  cere- 
mony having  taken  place  in  the  Isle  of  Man. 
Apparently,  neither  the  petitioner  nor  re- 
spondent was  domiciled  in  England,  though 
presumably  one  or  both  were  actually  re- 
siding there. 

In  Barney  v.  Cuness,  68  Vt.  51,  83  AtL 
897,  the  court  quotes  with  approval  the 
statement  in  Bishop  on  Marrin'jfe,  Divorce, 
&  Separation,  §  73,  that  a  suit  to  declare 
a  marriage  void  from  the  beginning  may 
and  should  be  carried  on  in  the  courts  of 
the  domicil.  In  this  case,  however,  the  pe- 
titioner was  domiciled  in  the  state  both  at 
the  time  of  the  pretended  marriage  and  at 
the  time  suit  was  brought,  so  that  there 
was  in  reality  no  question  as  to  the  necessi- 
ty of  a  local  domicil. 

And  in  Hall  v.  Hall,  67  Misc.  267,  122  N. 
Y.  Supp.  401  (reversed  on  another  ground 
in  123  N.  Y.  Supp.  1118),  the  court  dis- 
posed of  the  contention  that  it  was  without 
jurisdiction,  by  the  statement  that  both 
parties  to  the  action  were  residents  of  the 
state  when  tlie  action  was  commenced,  and 
that  it  was  immaterial  that  the  marrlag«! 
sought  to  be  annulled  was  celebrated  in  an- 
other  state 

In  Mitchell  v.  Mitchell,  63  Misc.  580,  117 
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decree  relates  back  to  the  time  the  void 
marriage  was  entered  into."  Under  the  pro- 
visions of  §  61,  Civil  Code,  a  marriage  may 
be  annulled  by  an  action  In  the  circuit 
court  "for  any  of  the  following  causes  exist- 
ing at  the  time  of  the  marriage."  The  stat- 
ute then  specifies  six  separate  grounds  upon 
which  a  marriage  may  be  annulled,  each  of 
which  relates  to  causes  existing  at  or  prior 
to  the  time  of  the  marriage.  Section  67  of 
the  Civil  Code  provides  that  divorces  may 
be  granted  "for  any  of  the  following  causes," 
and  then  specifies  six  grounds  for  divorce, 
each  of  which  relates  to  the  conduct  of  the 
parties  subsequent  to  the  marriage  contract. 
Sectior.  62  of  the  Civil  Code  prescribes  a 
distinct  period  of  limitation  within  which 
an  action  for  annulment  must  be  com- 
menced, and  prescribes  a  distinct  and  dif- 
ferent period  of  limitation  for  each  of  the 
six  grounds  or  causes  for  annulment.  The 
only  limitation  as  to  the  time  within  which 
actions  for  divorce  may  be  begun  is  found  in 
§  84  of  the  Civil  Code,  which  provides  that  a 
divorce  must  be  denied  w^hen  there  is  an 
unreasonable  lapse  of  time  before  commence- 
ment of  the  action,  defines  what  is  an  un- 
reasonable lapse  of  time,  and  further  pro- 
vides that  the  presumption  arising  from 
lapse  of  time  may  be  rebutted  by  showing 
reasonable  grounds  for  the  delay  in  com- 
mencing the  action.  Section  85  provides: 
"There  is  no  limitation  of  time  for  commen- 
cing actions  for  divorce,  except  such  as  are 
contained  in  the  foregoing  §  84."     Section 


29  of  the  Code  of  Civil  Procedure  provides: 
"The  circuit  court  possesses  chancery  as  well 
as  common-law  jurisdiction."  In  26  Cyc. 
Law  &  Proc.  p.  908,  H  2,  it  is  said:  "A 
court  of  chancery,  in  the  exercise  of  its  ordi- 
nary powers  and  jurisdiction,  and  without 
the  authority  of  a  statute,  may  take  juris- 
diction of  a  suit  to  annul  a  marriage  where 
the  cause  alleged  is  one  of  the  well-known 
grounds  on  which  equity  gives  relief  in  cases 
of  contract,  such  as  fraud,  error,  duress,  or 
mental  incapacity."  The  grounds  upon 
which  a  marriage  may  be  annulled  in  a 
court  of  chancery  are  clearly  defined  by  text 
writers  and  the  decisions  of  the  various 
chancery  courts,  and  an  examination  of  the 
decisions  and  rules  thus  recognized  makes  it 
entirely  clear  that  the  provisions  of  §  61  of 
the  Civil  Code,  defining  the  causes  for  an- 
nulment of  marriage,  constitute  simply  a 
very  clear,  full,  and  exact  codification  of  the 
rules  established  by  the  decisions  of  the 
chancery  courts.  From  these  decisions  it  is 
apparent  that  actions  for  the  annulment  of 
a  marriage,  and  actions  for  divorce,  are  en- 
tirely separate  and  distinct  in  their  grounds, 
object,  and  effect.  A  valid  marriage  creates 
a  marriage  "status,"  but  a  marriage  which 
is  void  by  reason  of  any  of  the  matters 
specified  as  grounds  for  annulments  in  §  61 
logically  does  not  create  the  marriage 
"status." 

In  the  case  of  Avakian  v.  Avakian,  69  N. 
J.  Eq.  89,  60  Atl.  521,  an  action  to  annul  a 
marriage  for  duress,  the  court  says:    "But 


N.  Y.  Supp.  671,  upholding  the  jurisdiction 
of  a  court  of  New  York  to  entertain  a  suit 
in  annul  a  marriage  celebrated  in  Canada, 
the  parties  were  domiciled  in  New  York 
I  ft  :it  t'>p  tin^e  of  tlie  marriage  and  at  the 
time  of  the  suit,  so  that  there  was  no  ques- 
tion as  to  the  necessity  of  a  local  domicil  or 
residence  in  order  to  sustain  the  jurisdic- 
tion. And  that  is  also  true  of  Bater  v. 
Bater,  21  Times  L.  R.  517. 

It  will  be  observed  that  in  Montague  y. 
Montague,  also,  the  plaintiff  was  domiciled 
in,  or  was  at  least  a  resident  of,  the  state 
at  the  time  the  action  was  bronjyht;  and 
the  question  was  simply  whether  the  statu- 
tory provisions  prescribing  the  term  of  lo- 
cal residence  or  domicil  of  a  plaintiff  in  a 
divorce  suit  apply. to  a  suit  to  annul  a  mar- 
riage, and,  as  there  suggested,  that  question 
may  be  affected  by  the  context  and  legisla- 
tive history  of  the  statutory  provisions. 

Thus,  the  decision  in  Wilson  v.  Wilson, 
96  Minn.  464,  104  N.  W.  300,  that  the  pro- 
vision of  §  4792  of  the  General  Statutes 
of  1894,  that  no  divorce  shall  be  granted  un- 
less the  complainant  has  resided  in  the 
state  one  year  immediately  preceding  the 
time  of  exhibiting  the  complaint,  is  ap- 
plicable to  a  suit  to  annul  a  void  or  void- 
able marriage  under  §§  4785-4789,  was  in- 
fluenced, if  not  controlled,  by  the  considera- 
tion that  chap.  02  of  the  General  Statutes, 
30  L.R.A.(X.S.) 


bearing  the  general  heading  "Divorce," 
had  its  origin  in  chap.  66  of  the  Statutes 
of  1851,  and,  as  originally  enacted,  con- 
tained the  same  general  provisions  as  now 
exist  under  the  general  head  "Divorce."  The 
court  said  that  it  was  not  reasonable  to 
suppose  that  the  legislature  intended  to 
make  any  distinction  when,  at  a  later  peri- 
od, what  is  now   §   4792  was  added. 

In  Eliot  V.  Eliot,  77  Wis.  634,  10  L.R.A. 
568,  46  N.  W.  806,  the  court  said  that  the 
statutory  provision  that  "no  divorce  shall 
be  granted  unless  the  complainant  shall 
have  resided  within  this  state  one  year  im- 
mediately preceding  the  time  of  the  com- 
mencement of  the  action"  was  undoubted- 
ly applicable  to  an  action  to  annul  a  mar- 
riage on  the  ground  of  nonage.  There  was 
no  discussion  of  the  point,  however,  and  the 
decision  was  merely  to  the  effect  that  the 
averments  of  the  complaint  in  that  respect 
were  sufficient  to  satisfy  the  statute. 

The  decision  in  Piper  v.  Piper,  46  W^ash. 
671,  91  Pac.  189,  that  a  statute  providing 
for  service  by  publication  in  actions  for 
divorce  authorizes  such  service  in  suits  for 
annulment,  is  therefore  not  in  point.  As 
poited  out  in  Montague  v.  Montague,  the 
two  actions  had  been  treated  by  the  legis- 
lature together  and  as  belonging  to  one 
subject.  J.  D.   C. 


74S 


SOUTH  DAKOTA  SUPREME  COURT. 


another  important  consideration  intervenes. 
The  jurisdiction  of  this  court  over  the  sub- 
ject-matter of  this  cause  is  not  based  upon 
or  derived  from  the  divorce  statute.  Hence, 
it  is  not  limited  by  an  of  the  terms  of  that 
statute  as  to  residence,  etc.  It  is  based  on 
the  original,  inherent,  and  general  jurisdic- 
tion of  this  court  over  questions  arising  out 
of  contracts  inter  partes,  and  is  exercised 
over  contracts  of  marriage  in  which  is  found 
some  Tice  inherent  in  their  origin,  precise- 
ly as  in  cases  arising  out  of  ordinary  con- 
tract. ...  I  shall  add  the  suggestion 
that  this  action  is  not  properly  classified 
as  a  suit  for  a  divorce,  which  is  almost  uni- 
versally based  upon  some  cause  of  action 
arising  after  the  marriage,  and  which  dis- 
solves a  valid  marriage."  In  1907  the  New 
Jersey  legislature  passed  an  act  requiring 
a  residence  in  the  state  for  one  year  in 
actions  for  annulment,  while  in  divorce  ac- 
tions it  requires  a  residence  of  two  years. 
In  some  states,  as  in  Minnesota  and  Wash- 
ington, the  statutes  regulating  divorce  and 
annulment  actions  are  contained  in  a  single 
act.  The  statute  in  Washington  (Rem.  & 
iSnl.  Code,  §  084)  provides  that  "in  divorce 
and  nullity  suits,  the  complainant  must  re- 
side in  the  state  for  one  year  prior  to  suit." 
It  is  apparent,  therefore,  that  the  ruling  in 
Piper  V.  Piper,  46  Wash.  671,  91  Pac.  189, 
is  not  pertinent  to  the  question  before  us. 
Tlie  same  statutory  rule  exists  in  West  Vir- 
ginia. Martin  v.  Martin,  64  W.  Va.  301,  46 
S.  E.  120,  1  A.  &  E.  Ann.  Cas.  612.  In 
South  Carolina  there  is  no  statutory'  pro- 
vision whatever  authorizing  divorces,  but  the 
chancery  courts  of  that  state  exercise  juris- 
diction to  annul  marriage  as  in  other  chan- 
cery or  equity  cases.  Mattison  v.  Mattison, 
1  Strobh.  Eq.  387,  47  Am.  Dec.  541.  See 
Lawless  v.  Chamberlain,  18  Ont.  Rep.  296. 

In  view  of  these  well-settled  rules,  in  the 
light  of  which  the  act  of  the  legislative  as- 
sembly must  be  construed,  and  which  act  in 
its  terms  applies  only  to  actions  for  divorce, 
we  are  clearly  of  opinion  that  the  act  was 
not  intended  to,  and  does  not,  apply  to  ac- 
tions for  annulment  of  marriage.  The  or- 
der and  judgment  of  the  trial  court  are  re- 
versed. 


VERMONT   SUPREME   COURT. 

CORA  E.  CROMPTON,  Appt., 

V. 

ALBERT  H.  BEEDLE  et  al. 

(83  Vt.  287.  76  Atl.  331.) 

Saie  —  misrepresentation  by  purchaser 
—  rescission. 

1.  A  vendor  of  a  farm  may  maintain  a 
bill  to  secure  a  reconvevance,  where  he  had 
30  L.R.A.(N.S.) 


never  seen  the  property  and  was  ignorant 
of  the  fact  that  it  contained  valuable  depos- 
its of  stone,  and  sold  the  property  at  one 
fifth  of  its  value,  upon  the  representation 
of  the  vendee,  who  desired  to  secure  it  for 
the  value  of  the  stone,  that  he  knew  the 
value  of  the  property,  and  that  it  was  only 
the  amount  paid;  that  the  property  was 
inaccessible,  and  that  he  desired  to  secure  it 
for    another    purpose. 

Same  —  negligence  —  effect. 

2.  That  a  sale  induced  by  the  fraudulent 
representations  of  the  purchaser  was  made 
in  pursuance  of  an  option,  and  that,  pend- 
ing the  option,  the  vendor  made  no  effort 
to  ascertain  the  truth  of  the  representations, 
will  not  defeat  a  bill  by  the  vendor  to  se- 
cure a  reconveyance  of  the  property,  if  the 
false  representations  were  relied  on  in  mak- 
ing the  conveyance,  and  induced  the  vendor 
to  forbear  making  an  investigation. 

Pleading  —  conflicting  allegations  « 
construction. 

3.  The  allegation  that  a  quarry  is  unde- 
veloped does  not  conflict  witn  another  that 
it  is  of  great  value,  so  as  to  make  demurra- 
ble a  bill  to  annul  a  conveyance  of  the 
property  secured  by  fraud. 

Rescission  —  fraud  —  estoppel. 

4.  One  who  induces  a  sale  of  real  pro|^> 
erty  by  fraudulent  representations  as  to  its 
value  cannot  avoid  liability  to  reconvey,  on 
the  theory  that  the  vendor  has  no  right  to 
rely  on  his  representations. 

(February  16,  1910.) 

Note.  —  Effect  of  purohaaer'M  e9noedi» 
tnent  or  niisrepreaentation  of  fac$ 
affecting  the  value  of  real  estate. 

I.  Where   vendor   seeks  affirmative   relief. 

a.  Distinction     between     mere     fail- 

ure to   disclose   and   fraudulent 
concealment,      misrepresentation, 
etc.,    748. 

b.  What    amounts    to    a    fraudulent 

concealment   or    misrepresen- 
tation. 

1.  Value,  location,  750. 

2.  Valuable  minerals,  751. 

3.  Interest  of  vendor,  763. 

4.  Miscellaneous,  753. 
e.  Failure  to  disclose,  754. 

II.  Where  purchaser  seeks  specific  perform- 

ante,  755. 

I.  Where  vendor  eeeke  afflrtnative  ra» 

lief. 

a.  Distinction  hettceen  mere  failure  te 
discJose  and  fratidulent  concedlmentf 
misrepresentation,  etc., 

While  ordinarily  the  mere  failure  by  the 
purchaser  of  real  estate  to  disclose  facts 
m  his  knowledge  which  materially  enhance 
the  value  of  real  estate  he  is  purchasing 
does  not  constitute  fraud  entitling  the  ven- 
dor to  affirmative  relief  on  the  ground  of 
fraud,  yet  the  purchaser  must  say  or  do 
nothing  to   disarm  the  vendor,  or   indues 
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APPEAL  by  oratrix  from  a  decree  of  the 
Chancery  Court  for  Orange  County 
dismissing  a  bill  filed  to  set  aside  a  deed 
of  certain  lands,  the  execution  of  which  by 
her  was  alleged  to  have  been  induced  by 
fraud  of  defendants,  the  purchasers.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Clarence  P.  Gowles,  Sherman 
R.  Moulton,  and  March  M.^  Wilson,  for 
appellant: 

Misrepresentations  made  for  the  purpose 
of  inducing  the  person  to  whom  made  to 
forbear  from  investigation  are  fraudulent. 

Haygarth  v.  Wearing,  L.  R.  12  Eq.  320; 
Morgan  v.  Ding&s,  23  Neb.  271,  8  Am.  St. 
Rep.  121,  36  N.  W.  544;  Mountain  v.  Day, 
91  Minn.  249,  97  N.  W.  883;  Robinson  ▼. 


Reinhart,  137  Ind.  674,  36  N.  E.  519;  Burr 
V.  Willson,  22  Minn.  206;  McKnight  y. 
Thompson,  39  Neb.  752,  58  N.  W.  453; 
SimsLT  v.  Canaday,  53  N.  Y.  298,  13  Am. 
Rep.  623;  Chrysler  v.  Canaday,  90  N.  Y. 
272,  43  Am.  Rep.  166;  Andrews  v.  Jackson, 
168  Mass.  266,  37  L.R.A.  402,  60  Am.  St. 
Rep.  390,  47  N.  £.  412;  Medbury  v.  Watson, 
6  Met.  247,  39  Am.  Dec.  726;  Parker  v. 
Moulton,  114  Mass.  99,  19  Am.  Rep.  315; 
Kimball  v.  Bangs,  144  Mass.  321,  11  N.  E. 
113;  Boddy  v.  Henry,  126  Iowa,  31,  101  N. 
W.  447;  Vernon  ▼.  Keyes,  12  East,  632; 
Gustafson  v.  Rustemeyer,  70  Conn.  125,  39 
L.R.A.  644,  66  Am.  St.  Rep.  92,  39  Atl. 
104;  People  v.  Peckens,  153  N.  Y.  676,  47 
N.  E.  887;  Scott  v,  Haynes,  12  Mo.  App. 
597;  Cox  v.  Gerkin,  38  111.  App.  341;  Bacon 


him  to  refrain  from  investigation,  or  oth- 
erwise prevent  him  from  ascertaining  the 
truth,  since  very  slight  circumstances  in 
addition  to  intentional  concealment  are 
sufficient  to  constitute  fraud  entitling  the 
vendor  to  affirmative  relief.  Stackpole  v. 
Hancock,  40  Fla.  362,  46  L.R.A.  814,  24  So. 
914;  Akera  v.  Martin,  110  Ky.  335,  61  S. 
W.  465;  Livingston  v.  Peru  Iron  Co.  2 
Paige,  390,  reversed  on  other  grounds  in  9 
Wend.  511;  Smith  v.  Beatty,  37  N.  C.  (2 
Ired.  Eq.)  466;  40  Am.  Dec.  435;  Turner 
v.  Harvey,  Jacob,  178;  Dolman  v.  Nokes, 
22  Beav.  402;  Fox  v.  Mackreth,  2  Bro. 
Ch.  400. 

Thus,  in  Turner  v.  Harvey,  supra.  Lord 
Eldon,  adverting  to  the  general  principle 
that  parties  dealing  for  the  purchase  of 
real  estate  have  a  right  to  put  each  other 
at  arm's  *  length,  and  if  the  purchaser 
knows  of  facts  enhancing  the  value  of  the 
property,  and  the  vendor  makes  no  inquiry 
with  reference  thereto,  the  former  is'  not 
bound  to  give  him  information  thereof, 
added:  "But  a  very  little  is  sufficient  to 
affect  the  application  of  that  principle;  if 
a  word,  if  a  single  word,  be  dropped  which 
tends  to  mislead  the  vendor,  that  principle 
will  not  be  allowed  to  operate.*' 

In  Dolman  v.  Nokes,  supra.  Sir  John 
Romilly,  the  master  of  the  rolls,  remaiked 
that  it  is  not  generally  the  duty  of  a  pur- 
chaser to  inform  a  vendor  of  any  of  the 
circumstances  lie  may  be  acquainted  with 
which  may  make  it  desirable  for  him  to 
purchase,  or  make  it  available,  still,  if  at 
the  time  of  the  purchase  the  purchaser 
makes  an  express  statement  of  fact  which 
causes  the  contract  to  be  made,  and  on 
the  faith  of  which  alone  the  (Contract  is 
made,  and  that  fact  is  false,  or  if  there 
Is  a  fact  which  it  is  well  known  will  pre- 
vent the  contract,  and  this  fact  is  sup- 
pressed by  the  purchaser  for  that  reason, 
it  may  invalidate  the  whole  transaction, 
depending  upon  the  circumstances  and  facts 
of  the  case. 

And  in  Livingston  v.  Peru  Iron  Co.  su- 
pra, the  lord  chancellor,  while  conceding 
that  the  simple  suppression  by  the  buyer 
of  a  fact  which  materially  enhanced  the 
30  L.R.A.(N.S.) 


value  of  the  property  is  not  sufficient  to 
set  aside  the  sale  on  t^e  ground  of  fraud, 
remarked  that  very  slight  circumstances 
in  addition  to  the  intentional  concealment 
of  a  fact  are  sufficient  to  constitute  a 
fraud  upon  the  vendor. 

Akers  v.  Martin,  supra,  while  conceding 
the  general  rule  that  a  purchaser  of  real 
estate  does  not  commit  a  fraud  upon  the 
vendor  by  failing  to  communicate  -to  him 
knowledge  of  facts  of  which  the  vendor 
is  ignorant,  and  of  which  the  purchaser  is 
informed,  which  enhance  the  value  of  the 
property,  held  that  if,  in  addition  to  the 
purchaser's  silence,  there  was  any  state- 
ment, word,  or  act  on  his  part  which  tend- 
ed affirmatively  to  a  suppression  of  the 
truth,  covering  up  or  disguising  the  truth, 
or  to  a  withdrawal  or  distraction  of  the 
party's  attention  from  the  real  facts,  then 
the  line  is  overstepped,  and  the  concealment 
becomes  fraud.  Applying  the  doctrine,  a 
purchaser  of  real  estate  who  fraudulently 
represented  that  there  was  no  timber  of 
certain  kinds  upon  land  he  was  seeking  to 
buy,  which  would  enhance  the  value  of  the 
land,  was  held  to  commit  a  fraud  upon  a 
vendor  selling  in  reliance  upon  such  repre- 
sentations, against  which  a  court  of  equi- 
ty  will   relieve. 

One  of  the  leading  cases  on  this  subject 
is  Fox  ▼.  Mackreth,  supra.  Although  in 
this  case  there  was  evidence  of  actual 
fraud  other  than  mere  concealment,  yet  the 
latter  question  was  also  discussed.  On  this 
point  Lord  Chancellor  Thurlow  said: 
''Without  insisting  upon  technical  moral- 
ity, I  don't  agree  with  those  who  say  that 
where  an  advantage  has  been  taken  in  a 
contract,  which  a  man  of  delicacy  wpuld 
not  have  taken,  it  must  be  set  aside.  Sup- 
pose, for  instance,  that  A,  knowing  there 
to  be  a  mine  in  the  estate  of  B,  of  which 
he  knew  B  was  ignorant,  should  enter  into 
a  contract  to  purchase  the  estate  of  B  for 
the  price  of  the  estate  without  considering 
the  mine,  could  the  court  set  it  aside? 
W'hy  not,  since  B  was  riot  apprised  of  the 
mine,  and  A  was?  Because  A,  as  the  buy- 
er, was  not  obliged,  from  the  nature  of  the 
nontract,    to    make    the    discovery.      It    is 
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V.  Friable,  15  Hun,  26;  McClellan  v.  Scott, 
24  Wis.  81;  Harria  v.  McMurray,  23  Ind. 
9;  Ladd  v.  Pigott,  114  111.  647,  2  N.  E.  503; 
Stevena  v.  Allen,  51  Kan.  144,  32  Pac.  922; 
Turner  v.  Harvey,  Jacob,  178;  Waltera  v. 
Morgan,  3  DeG.  F.  &  J.  718,  a.  c.  4  L.  T.  N. 
S.  758;  Turner  v.  Green  [1895]  2  Ch.  209; 
1  Story,  Eq.  Jur.  13th  ed.  §  192;  Livings- 
ton V.  Peru  Iron  Co.  2  Paige,  393;  Hanacom 
V.  DruUard,  79  Cal.  234,  21  Pac.  736;  Brady 
V.  Finn,  162  Maaa.  260,  38  N.  E.  506;  Mal- 
lory  V.  Leach,  35  Vt.  156,  82  Am.  Dec.  626; 
Howard  v.  Gould,  28  Vt.  523,  67  Am.  Dec. 
728 ;  Graham  v.  Stiles,  38  Vt.  578 ;  Central 
R.  Co.  V.  Kiach,  36  L.  J.  Ch.  N.  S.  849,  6 
Eng.  RuL  Caa.  759;  Thompson  v.  Randall, 
28  Ky.  L.  Rep.  716,  90  S.  W.  251;  Merwin, 
Eq.  &  Eq.  PL  p.  269,  §  500. 


Representations  of  value  made  by  one 
having  knowledge  of  the  true  value,  to  one 
who  ia  ignorant  thereof,  and  has  not  equal 
means  of  knowledge,  are  statements  of  fact. 

Morehead  v.  Eades,  3  Bush,  121;  Stones 
V.  Richmond,  21  Mo.  App.    17;    White      v. 
Loudon,  90  Hun,  218,  28  N.  Y.  Supp.  GIO, 
36  N.  Y.  Supp.  1135;  Cahn  v.  Reid,  18  Mo. 
App.  115;  Murray  v.  Tolman,  162,  111.  417, 
44  N.  E.  748;   Borders  v.  Kattleman,   142 
HI.  96,  31  N.  E.   19;   Newton  v.  Ganas,     7 
Tex.  Civ.  App.  90,  26  S.  W.  81;  Miner    v. 
Medbury,  6  Wia.  295;   Nowlin  v.  Snow,  40 
Mich.  699;    Chase  v.   Bougliton,    93    Midi. 
285,  54  N.  W.  44;  Cressler  v.  Reea,  27  Neb. 
515,  20  Am.  St.  Rep.  601,  43  N.  W.  363; 
Jackson  v.  CoUina,  39  Mich.  557;  Smith  v. 
Richarda,  13  Pet.  26,  10  L.  ed.  42;  Tacomsi 


therefore  eaaentially  neceaaary,  in  order  to 
aet  aaide  the  tranaaction,  not  only  that  a 
great  advantage  ahould  be  taken,  but  it 
muat  ariae  from  aome  obligation  in  the 
party  to  make  the  diacovery.  The  court 
will  not  correct  a  contract  merely  becauae 
a  man  of  nice  honor  would  not  have  en- 
tered into  it;  it  muat  fall  within  aome  defi- 
nition of  fraud;  the  rule  muat  be  drawn 
so  as  not  to  affect  the  general  transactions 
of  mankind."  While  the  foregoing  lan- 
guage aupports  the  proposition  that,  in  the 
absence  of  some  confidential  relation,  mere 
concealment  of  a  fact  affecting  the  value 
of  real  estate  will  not  ordinarily  consti- 
tute fraud  upon  the  part  of  the  purchas- 
er, it  doea  not,  however,  aupport  cases 
citing  it,  to  the  extent  of  holding  that  the 
fact  of  concealment,  together  with  any  oth- 
er representation  or  conduct,  to  induce 
the  sale,  would  not  constitute  fraud.  In- 
deed, taking  the  language  of  the  learned 
jurist  aa  a  whole,  it  ia  clear  •  that  he  in- 
tended to  limit  the  doctrine  to  cases  in- 
volving the  mere  fact  of  concealment,  for 
later  in  the  opinion  he  added  that  if  a 
stranger  had  said  to  the  vendor,  ''I  will 
deal  fairly  with  you,"  and  afterward  mis- 
represented the  value,  that  alone  would 
have  been  sufl[icient  to  render  fraudulent 
a  conveyance  made   in   reliance   thereon. 

In  Smith  v.  Beatty,  supra,  it  was  said 
that  a  vendee  or  lessee  of  land  who  knows 
that  there  is  a  mine  on  the  land  is  not 
compelled  to  disclose  that  fact  to  the  ven- 
dor or  lessor;  but  if  he  is  interrogated  as 
to  his  knowledge  of  such  a  thing,  and  he 
then  denies  anv  knowledge  of  the  mine, 
this  denial  will  make  the  transaction 
fraudulent. 

And  in  Stackpole  v.  Hancock,  supra,  it 
was  aaid  that,  "according  to  the  rule  of 
the  common  law,  a  vendee  who  haa  informa- 
tion of  a  mine  on  the  land  of  another,  of 
which  he  ia  i^orant,  ia  under  no  legal 
obligation  to  disclose  such  fact  in  making 
a  purchaae.  Under  auch  circumstances,  the 
vendee  may  remain  ailent  as  to  the  real 
facta,  and  purchase;  but  auch  situation 
places  him  under  legal  obligation  to  do  uv 
act  or  make  any  representation  calculated 
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to  mislead  the  owner  into  the  belief  that 
there  waa  no  mine  on  the  land.  If  the 
vendee  undertakea  to  apeak  under  audi 
circumstances,  he  must  utter  the  truth." 
So,  in  Caplea  v.  Steel,  7  Or.  492,  15 
Mor.  Min.  Rep.  1,  the  court  remarked  that 
"a  peraon  who  knowa  that  there  ia  a  mine 
on  the  land  of  another,  of  which  fact  the 
owner  is  ignorant,  may  nevertheless  buy 
it  without  disclosing  hia  knowledge  of  its 
exiatence  to  the  owner,  and  thia  will  be  no 
fraud  on  the  part  of  the  purchaaer.  .  .  . 
Where,  however,  one  about  to  purchase  a 
tract  of  land  wilfully  misatates  any  ma- 
terial fact  to  th^  owner,  or  by  any  act  in- 
tentionally misleada  him  in  regard  to  the 
value  of  the  land,  and  through  these  mia- 
repreaentationa  succeeds  in  inducing  the 
owner  to  part  with  his  property  for  less 
than  its  value,  a  court  of  equity  will  re- 
lieve him,  and  set  aside  the  contract  thus 
made  as  a  fraudulent  transaction." 

• 
h.  What  amounts  to  a  ft^audulent  con^ 
cealment  or  tnisrepreHentation. 

1,  Value,   location. 

False  representations  by  the  purchaser 
of  real  estate  as  to  the  value  of  the  real 
estate,  coupled  with  false  representations 
as  to  location,  condition,  etc.,  constitute 
fraud  which  will  entitle  the  vendor  to  re- 
scind a  sale  made  in  reliance  upon  such 
representations,  he  being  ignorant  with  ref- 
erence thereto,  and  the  purchaser-  informed 
in  that  regard.  Lofgren  v.  Peterson,  54 
Minn.  343,  56  N.  W.  44  (false  representa- 
tion as  to  value,  location,  and  the 
price  allowed  in  exchange  for  other 
real  estate)  ;  Manley  v.  Carl,  20  Ohio 
C.  C.  161  (false  representations  that  land 
was  worn  out,  in  bad  repair,  and  of  '*ut 
little  value)  ;  Masterton  v.  Beers,  6  Robt. 
368  (falsely  asserting  an  event  had  hap- 
pened, the  happening  of  which  influenced 
the  owner  in  fixing  the  selling  price)  ; 
Morgan  v.  Dinges,  23  Neb.  271,  8  Am.  St 
Rep.  121,  36  N.  W.  544  (concealing  facta 
afTecting  the  value,  and  in  effect  belittling 
the  owner's  interest,  and  falsely  asserting 
that  it  had  been  cut  oflf  by  tax  sale). 
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V.  Tacoma  Light  &  Water  Co.  17  Wash. 
458,  60  Pac.  55;  Cruess  v.  Fessler,  39  Cal. 
336;  McClellan  v.  iScott,  supra,  81;  Hetland 
V.  Bilstad,  140  Iowa,  411,  118  N.  W.  422; 
J.  H.  Clark  Co.  v.  Rice,  127  Wis.  451,  106 
^.  W.  231,  7  A.  &  E.  Ann.  Cas.  605; 
Picard  v.  McCormick,  11  Mich.  68;  Neil  v. 
Cummings,  76  111.  170;  GiflFord  v.  Carvill, 
29  Cal.  589,  6  Mor.  Min.  Rep.  558;  Wall  v. 
Stubbs,  1  Madd.  Ch.  80;  1  Story,  Eq.  Jur. 
lath  ed.  p.  206,  note. 

The  oratrix  had  the  riglit  to  rely  upon  tlie 
representations  made  to  her  by  the  defend- 
ant. 

Mountain  v.  Day,  supra;  Smith  v.  Mc- 
Donald, 139  Mich.  225,  102  N.  W.  738; 
Endsley  v.  Johns,  120  111.  469,  60  Am.  Rep. 


672,  12  N.  E.  247;  Clark  v.  jRaUb  (Iowa) 
24  N.  W.  507. 

One  who  has  made  mi  sire  presentations 
cannot  be  heard  to  say  that  the  person  to 
whom  he  has  made  them  should  not  have 
believed  him,  and  the  latter  cannot  be 
charged  with  negligence  in  so  doing. 

Chambe.lin  v.  Fuller,  69  Vt.  247,  9  Atl. 
832;  Chamberlain  v.  Rankin,  49  Vt.  133; 
Kendall  v.  Wilson,  41  Vt.  567;  Reynell  v. 
Sprye,  8  Hare,  222,  affirmed  in  21  L.  J.  Ch. 
N.  S.  633;  Shepherd  v.  Kain,  6  Barn.  & 
Aid.  240;  Robinson  v.  Reinhart,  supra; 
Riley  v.  Bell,  120  Iowa,  618,  95  N.  W.  170; 
Wilson  V.  Nichols,  72  Conn.  173,  43  At). 
1052;  Borders  v.  Kattleman,  supra;  Kcid 
v.  Flippcn,  47  Ga.  273;  Harvey  v.  Smith,  17 
Ind.  272;  Ladd  v.  Pigott,  114  111.  647,  2  N. 


Compare  with  People  v.  I'j'non,  2  Colo. 
App.  131,  29  Pac.  809,  which  holds  that  a 
statement  by  a  purchaser  of  land  familiar 
with  its  value  that  it  is  worth  $12  per 
acre,  when  as  a  matter  of  fact  it  is  worth 
$25  per  acre,  does  not  constitute  a  fraud 
upon  the  vendor,  although  ignorant  of  the 
value,  which  will  authorize  him  to  rescind 
a  conveyance  made  in  reliance  upon  such 
representations,  since  such  representations 
are  simply  statements  of  opinions  as  to  the 
value  01  property  considered  gtMierally  with 
reference  to  its  market  price,  as  to  which 
there  might  be  wide  dilTcrences  of  opinion. 
The  court  said  this  was  a  matter  upon 
which  the  vendor  had  as  full  and  ample 
knowledge  or  opportunity  for  information 
as  had  the  vendee. 

Where  a  purchaser  of  land,  knowing  that 
the  vendor  was  ignorant  of  conditions  ex- 
isting in  the  locality  of  the  land  enhancing 
its  value,  makes  false  representations  to  the 
vendor  as  to  the  value  of  the  land,  these 
facts  are  sufficient  to  justify  the  court  in 
submitting  to  the  jury  the  question  of 
fraud,  in  an  action  by  the  vendor  against 
the  vendee  for  fraudulent  representations 
as  to  the  value  of  the  land.  Mountain  v. 
Day,  91  Minn.  249,  97  X.  W.  883. 

A  cause  of  action  against  a  vendee  of 
real  estate,  for  fraud  and  deceit  in  pro- 
curing the  sale  thereof,  is  established  by 
showing  that  the  vendor  was  a  deaf  mute, 
mentally  weak  and  ignorant  of  the  value 
of  the  land  conveyed,  and  was  induced  to 
sell  and  convey  the  same  in  reliance  upon 
false  representations  as  to  its  value  by  the 
purchaser,  who  knew  of  the  ignorance  of 
the  vendor,  and  made  such  representations 
with  knowledge  of  their  falsity  jind  for  the 
purpose  of  misleading  and  deceiving  him. 
Culley  V.  Jones,  104  Ind.  168,  73  N.  E.  94. 

Generally,  the  value  of  real  estate  is  a 
mere  matter  of  opinion,  and  representa- 
tions of  value  should  be  grossly  and  pal- 
pably false  to  authorize  an  inference  of 
fraud  therefrom  which  would  entitle  the 
vendor  of  real  estate  to  rescind  a  convey- 
ance thereof.  A  representation  by  a  brother 
to  his  sister  that  certain  land  owned  by 
her  is  wortli  $8  per  acre,  when  as  a  mat- 
30  L.R.A.(N.S.) 


ter  of  fact  it  is  worth  $10  to  $12  per  acre, 
is  not  sufficient  to  justify  an  inference  of 
fraudulent  intent  entitling  the  sister  to 
rescind  a  convevance  of  real  estate  to 
the  brother,  where  her  interest  therein 
was  subject  to  the  dower  right  of  her 
mother,  and  the  brother  purchased  subject 
thereto.  Marshall  v.  Lewis,  4  Litt.  (Ky.) 
140. 

In  Pennvbacker  v.  Laidlev,  33  W.  Va. 
624,  11  S.  E.  39,  the  court  said  that  where 
parties  deal  at  arm's  length,  and  there  is 
no  fiduciary  relation  between  them,  then 
the  mere  silence  on  the  part  of  the  purchas- 
er, or  failure  to  disclose  knowledge  on  his 
part  of  peculiar  value  belonging  to  the 
property  sold,  would  not  be  sufficient  to  set 
aside  a  sale  fairly  made,  and  which  was 
otherwise  unimpeachable.  Applying  this 
doctrine  to  the  facts,  it  was  held  that  an 
attorney  at  law  who  knew  that  a  deed  by 
a  married  woman  of  real  estate  worth  up- 
wards of  $200,000  was  void  because  not  ac- 
knowledged as  required  by  law  did  not  com- 
mit a  fraud  upon  her  by  procuring  from 
her  a  conveyance  of  such  land  for  the  sum 
of  $500,  even  though  he  falsely  represent- 
ed that  her  interest  therein  was  merely  her 
dower  right,  she.  at  the  time  of  making 
the  conveyance,  believing  she  was  only  con- 
veying such  right  in  the  proj^erty,  although 
she  did  not  think  that  she  had  any  inter- 
est whatever  therein,  the  effect  of  the  defect 
in  acknowledgment  being  a  question  as  to 
which  lawyers  might  differ. 

2.  Valuable  minerals, 

A  purchaser  of  real  estate  commits  a 
fraud  upon  the  vendor  entitling  the  latter 
to  rescind  a  sale  of  the  real  estate,  where 
the  former,  with  knowledge  of  the  exist- 
ence in  the  land  of  some  valuable  mineral, 
of  which  the  latter  is  ignorant,  makes  mis- 
representations with  reference  thereto,  or 
upon  direct  inquiry  by  the  vendor  fails 
to   disclose   same. 

Thus,  where  the  vendor  of  land  was  with- 
out knowledge  of  the  existence  of  an  oil 
well  therein,  and  the  purchaser,  with 
knowledge  in  regard  thereto,  upon  inquiry, 
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£.  603;  Stevens  v.  Allen,  61  Kan.  144,  32 
Pac.  922;  American  Nat.  Bank  v.  Ham- 
mond, 25  Colo.  367,  55  Pac.  1090; 
Dashiel  v.  Harshman,  113  Iowa,  283,  86 
N.  W.  85;  Boddy  v.  Henry,  126  Iowa,  31, 
101  N.  W.  447;  May  v.  Loomis,  140  N.  C. 
350,  62  S.  E.  728;  Hutchinson  v.  Gorman, 
71  Ark.  306,  73  S.  W.  793;  Western  Cot- 
tage Piano  &  Organ  Co.  v.  Anderson,  45 
Tex.  Civ.  App.  513,  101  S.  W.  1061;  Han- 
son V.  Kline,  136  Iowa,  101,  113  N.  W. 
504;  Eastern  Trust  &,  Bkg.  Co.  v.  Cunning- 
ham, 103  Me.  456,  70  Atl.  17;  Turner  v. 
Kuehnle,  70  N.  J.  Eq.  61,  62  Atl.  327; 
Handy  v.  Waldron,  19  R.  I.  618,  35  Atl. 
884;  Smith  v.  Werkheiser,  152  Mich.  177, 
15  L.R.A.(N.S.)  1092,  125  Am.  St.  Rep. 
406,  116  N.  VV.  964;  United  States  Gypsum 


Co.  V.  Shields  (Tex.  Civ.  App.)  106  &  W. 
724,  affirmed  in  101  Tex.  473,  108  S.  W. 
1166;  Perry  v.  Rogers,  62  Neb.  898,  87  N. 
W.  1063;  Smith  v.  McDonald,  supra; 
Manuel  v.  Shafer,  136  Wis.  241,  116  N.  W. 
801;  Steen  v.  Weisten,  51  Or.  473,  94  Pac. 
834;  Judd  v.  Walker,  215  Mo.  312,  114  S. 
W.  979;  Rollins  v.  Quimby,  200  Mass.  162, 
86  N.  E.  350;  Tacoma  v.  Tacoma  Light  & 
Water  Co.  17  Wash.  468,  50  Pac.  55;  Buck- 
ley V.  Acme  Food  Co.  113  111.  App.  210; 
Wells  V.  Adams,  88  Mo.  App.  215;  White 
V.  Loudon,  supra;  Miller  v.  John,  111  III. 
App.  56. 

Messrs.  John  C.  Sherburne,  WllUain 
B.  C.  Stlckney,  and  W.  A.  Dutton,  for 
appellees: 

If  A,  knowing  of  a  mine  on  the  estate  of 


informed  the  former  that  he  had  no  such 
knowledge,  such  concealment  constitutes 
fraud  sufficient  to  entitle  the  vendor  to  a 
cancelation  of  the  contract  for  the  sale, 
of  the  land.  Burrows  v.  Fitch,  62  W.  Va. 
116,  57  S.  E.  283. 

The  same  result  was  reached  in  Living- 
ston v.  Peru  Iron  Co..  2  Paige,  390,  re- 
versed on  other  grounds  in  9  Wend.  511, 
where  a  vendee  represented  to  the  vendor 
that  certain  wild  land  he  desired  to  pur- 
chase- was  worth  nothing  except  for  the 
purpose  of  sheep  pasture,  he  at  the  time 
knowing  of  a  valuable  iron  bed  on  the 
property,  of  which  the  vendor  was  ignorant. 

And  in  Stackpole  v.  Hancock,  40  Fla. 
362,  45  L.R.A.  814,  24  So.  914,  where  a 
vendee  represented  that  he  wanted  the 
land  to  add  to  land  of  his  own  in  order 
to  complete  a  body  of  timber  land,  and  that 
the  land  was  valuable  only  for  the  timber 
on  it,  he  at  the  time  knowing  of  valuable 
deposits  therein  of  phosphate,  of  which 
the  vendor  was   ignorant. 

Also,  in  Bowman  v.  Bates,  2  Bibb,  47> 
4  Am.  Dec.  677,  6  Mor.  Min.  Rep.  363, 
where  a  purchaser  of  land  concealed  from 
the  vendor  the  fact  that  it  contained  valu- 
able salt  deposits,  and  also  induced  the 
agent  of  the  vendor  to  refrain  from  send- 
ing him  information  in  that  regard. 

So,  it  amounts  to  fraud  on  the  part  of 
purchasers  of  land  at  judicial  sale,  which 
will  invalidate  a  conveyance  of  the  prop- 
erty, after  having  discovered  upon  the 
land  prior  to  the  sale  a  valuable  cave 
of  great  dimensions,  with  numerous  ave- 
nues and  apartments  containing  grand  and 
magniiicient  curiosities,  to  secretly  explore 
it  by  day  and  night,  and  carefully  stop 
up  and  conceal  the  entrance  thereto,  to 
prevent  any  other  prospective  purchaser 
from  gaining  any  knowledge  of  the  extent 
and  magnificence  or  real  value  of  the  cave, 
and,  instead  of  divulging  the  discovery,  to 
report  that  the  cave  on  the  premises  was 
nothing  but  a  mud  hole,  the  report  being 
made  to  persons  who  might  be  prospective 
bidders  for  the  property,  and  to  ask  oth- 
ers who  had  some  information  as  to  the 
N-alue  of  the  cave  to  "keep  mum"  with 
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reference  thereto.  Merchants'  Bank  v. 
Campbell,   75  Va.  455. 

But  in  Caples  v.  Steel,  supra,  it  waa 
held  not  to  constitute  a  fraud  en- 
titling the  vendor  of  real  estate  to 
set  aside  a  conveyance  or  thereof,  for 
the  vendee,  who  lived  near  the  land  and 
was  acquainted  with  it,  to  refrain  from 
informing  the  vendor  of  indications  of 
coal  in  the  land;  and  neither  was  he  under 
any  obligation  to  take  the  vendee  to  the 
several  places  where  shafts  had  been  sunk 
or  tunnels  run  into  the  ground  in  prospect- 
ing for  veins  of  coal,  although  he  was 
showing  the  vendor  over  the  property. 

And  m  Storthz  v.  Arnold,  74  Ark.  68,  84 
S.  W.  1036,  a  purchaser  of  land  residing 
near  it,  by  representing  to  the  owners,  who 
resided  at  a  distance  therefrom,  that  its 
value  was  much  less  than  it  really  was, 
was  held  not  to  have  committed  a  fraud 
upon  the  vendors  sufficient  to  authorize  a 
rescission  of  the  conveyance,  although  he 
also  believed  the  land  to  contain  valuable 
minerals,  and  bought  it  for  this  purpose, 
and  concealed  this  fact  from  the  vendors, 
who  were  poor  ignorant  negro  girls,  they, 
however,  advising  with  their  adult  rela- 
tives  in   regard  thereto. 

An  interesting  point  is  made  in  Williams 
V.  Spurr,  24  Mich.  335,  7  Mor.  ADn.  Rep. 
17,  which  held  that  it  did  not  constitute 
fraud  entitling  the  vendor  of  real  estate 
to  avoid  a  conveyance  thereof,  for  the  pur- 
chaser to  fail  to  disclose  the  fact  that  cer- 
tain indications  of  iron  upon  the  property, 
with  reference  to  which  both  parties  were 
familiar,  had  been  carefully  analyzed  and 
sufficiently  developed  by  him  to  enable 
him  to  determine  that  the  land  possessed 
great  value  because  of  the  existence  of  this 
mineral,  he  having  expert  knowledge  along 
this  line,  an  advantage  not  possessed  by 
the  vendor.  The  court  reasoned  that  the 
purchaser  had  a  perfect  right,  under  the 
circumstances,  to  make  use  of  his  superior 
and  scientific  acquirements,  which  were  his 
own  property,  and  not  that  of  tbe  vendor, 
and  the  latter  had  no  right  or  claim  to 
profit  by  the  better  opinion  the  purchaser 
might  thereby   be   enabled   Xo   form.     His 
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B,  of  which  he  knows  B  to  be  ignorant, 
should  contract  to  purchase  that  estate, 
the  contract  would  be  good,  although  B 
should  be  left  in  ignorance  of  the  existence 
of  the  mine. 

Snell,  Eq.  11th  ed.  471;  Story,  Eq.  Jur. 
§§  147,  148,  206-207;  Fox  v.  Mackreth,  2 
Bro.  Ch.  420;  Pom.  Eq.  Jur.  3d  ed.  §  903, 
note;  Eichelberger  v.  Barnitz,  1  Yeates, 
307;.Sugden,  Vendors,  p.  6;  2  Kent,  Com. 
p.  4C0;  Pratt  Land  &  Improv.  Co.  v. 
McClain,  135  Ala.  462,  93  Am.  St.  Rep.  35, 
33  So.  185;  Harris  v.  Tjson,  24  Pa.  347,  64 
Am.  Dec.  661,  14  Mor.  Min.  Rep.  634; 
Smith  V.  Beatty,  37  N.  C.  (2  Ired.  Eq.)  456, 
40  Am.  Dec.  435;  Hoyt  v.  Hanbury 
(Shields  v.  Hanbury)  128  "u.  S.  584,  32  L. 
ed.  565,  9  Sup.  Ct.  Rep.  176;   Williams  v. 


Spurr,  24  Mich.  336;  7  Mor.  Min.  Rep.  17; 
2  Warvelle,  Vendors,  §§1,  845. 

The  law  assumes  that  the  owner  has 
better  opportunities  than  anyone  else  to 
know  all  the  material  facts  concerning  his 
own  property,  and  is  thus  able  under  all 
ordinary  circumstances  to  protect  his  own 
interests. 

Pom.  Eq.  Jur.  3d  ed.  §  903;  Robins  y. 
Hope,  57  Cal.  493. 

A  vendor  is  presumed  to  know  the  con- 
dition of  his  own  property,  and  does  not 
occupy  so  favorable  a  position  as  regards 
statements  made  in  negotiating  a  trade  as 
the  vendee,  and,  even  in  the  case  of  a  Tendee, 
statements  made  to  him  as  to  value  and 
quality   are   usually   treated   as   matter   of 


court  suggested,  however,  that  had  the  pur- 
chaser been  employed  by  the  vendor  to 
make  an  examination  for  his  benefit,  or 
had  he  stood  in  any  fiduciary  relation  to 
him,  or  had  the  vendor  been  ignorant  of 
any  show  of  iron  upon  the  landH,  the  case 
might  have  been  different.  But  said  that, 
under  the  circumstances,  the  purchaser 
was  not  only  at  liberty  to  conceal  from 
the  vendor  any  opinion  he  might  have 
formed  as  to  the  value  of  the  ores,  but 
any  discoveries  he  might  have  made,  so 
long  as  he  did  nothing  to  prevent  the  ven- 
dor from  making  any  examination  he  might 
choose  to  make,  or  from  adopting  his  own 
course  to  obtain  such  information  as  he 
might  choose  to  obtain  at  his  own  ex- 
pense and  in  his  own  way. 

8.  Interest  of  vendor. 

Misrepresentations  to  the  owner  of  real 
estate  as  to  the  extent  of  his  interest 
therein,  he  being  ignorant  with  reference 
thereto,  and  the  purchaser  having  knowl- 
edge thereof,  constitute  actionable  fraud, 
where  relied  upon  by  the  vendor.  Wilson 
V.  Nichols,  72  Conn.  173,  43  Atl.  1052; 
Hays  ▼.  Meyers,  32  Ky.  L.  Rep.  832,  17  L. 
R.A.(N.S.)  284,  107  S.  W.  287;  Obney  v. 
Obney,  26  Pa.  Super.  Ct.  116.  And  see 
Morgan  v.  Dinges,  supra. 

Thus,  a  purchaser  of  the  interest  of  cer- 
tain heirs  in  the  real  estate  of  their  an- 
cestors, who  misrepresents  to  them  the 
amount  of  such  estate,  he  being  informed 
with  reference  thereto,  and  they  being  ig- 
norant of  the  facts  and  relying  upon  his 
representations  in  regard  thereto,  commits 
a  fraud  entitling  them  to  maintain  an  ac- 
tion at  law  for  damages.  Wilson  v.  Xicii- 
ols,  supra. 

So,  It  foiiblitates  fraud  entitling  the  re- 
mainderman of  real  estate  to  rescind  his 
conveyance  thereof,  for  the  purchaser,  with 
knowledge  that  the  life  tenant  was  on  his 
death  bed,  in  reply  to  the  remainderman's 
query  as  to  the  health  of  the  life  tenant, 
to  give  a  misleading  answer  which  tended 
to  create  the  impression  in  the  mind  of 
the    remainderman    that    the    life    tenant 


was  in  ordinary  good  health.  Hays  y. 
Meyers,  supra. 

And  see,  to  the  same  effect,  Obney  y. 
Obney,  supra.  In  this  case,  however,  the 
purchaser  falsely  represented  to  the  re- 
mainderman that  the  life  tenant  was  hale 
and  hearty. 

And  see  Faxon  y.  Baldwin,  136  Iowa, 
519,  114  N.  W.  40,  which  held  it  to 
amount  to  fraud  invalidating  %  conveyance 
of  land,  for  the  purchaser,  with  knowledge 
that  the  vendor  was  mistaken  as  to  the  ex- 
tent of  her  interest  in  the  real  estate  she 
was  selling,  to  conceal  from  her  the  true 
facts  affecting  her  interest,  and  thereby  ob- 
tain same  at  much  less  than  its  true  value. 
The  case,  however,  is  disposed  of  on  the 
theory  of  the  concealment  of  quantity 
rather  than  facts  affecting  value. 

4.  Miscellaneous. 

A  misrepresentation  of  the  value  of 
standing  timber  by  a  purchaser  thereof  con- 
stitutes fraud  entitling  the  vendor  to  a  re- 
scission of  the  conveyance,  where  the  for- 
mer, by  artifice  and  a  promise  of  fair  deal- 
ing induces  the  latter  to  refrain  from  mak- 
ing a  personal  investigation  of  the  value 
of  the  timber.  Garr  v.  Alden,  139  Mich. 
440,  102  N.  W.  950. 

It  constitutes  fraud  entitling  the  vendor 
of  standing  timber  to  rescind  a  contract 
for  its  sale,  where  the  purchaser,  after 
having  negotiated  for  its  purchase,  either 
by  the  acre  or  in  gross,  measured  the  tim- 
ber, and  at  the  time  of  the  contract,  upon 
inquiry  of  the  vendor,  assured  him  that 
he  had  not  made  a  full  measurement,  but, 
in  so  far  as  he  had,  he  had  found  the  tim- 
ber in  quantity  to  be  substantially  as  esti- 
mated by  the  vendor,  where  as  a  matter 
of  fact  he  had  made  a  complete  measure- 
ment, and  found  the  timber  in  quantity  to 
be  about  double  the  estimate  of  the  vendor. 
Prescott  V.  Wright,  4  Gray,  461. 

A  trustee  to  sell  real  estate,  who  pur- 
chases it  himself  without  informing  the 
owner  that  he  had  already  sold  it  to 
another  at  a  much  higher  price,  is  guilty  of 
a  fraud  which  will  entitle  the  vendor  to  a 
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opinion,  so  as  not  to  entitle  him  to  any 
remedy  therefor  on  a  charge  of  fraud. 

Lake  v.  Tyree,  90  Va.  719,  19  S.  E.  787; 
Spencer  v.  King,  3  Ohio  N.  P.  270;  Speigle- 
myer  v.  Crawford,  6  Paige,  254;  Kennedy  v. 
Richardson,  70  Ind.  634;  Neidefer  v. 
Chastain,  71  Ind.  363,  36  Am.  Rep.  198; 
Byrne  v.  Stewart,  124  Pa.  460,  17  Atl.  19; 
Chrysler  v.  Canaday,  90  N.  Y.  272,  43  Am. 
Kep.  166;  Ellis  v.  Andrews,  56  N.  Y.  83,  15 
Am.  Rep.  379;  Bradbury  v.  Haines,  60  N. 
H.  123;  Page  v.  Parker,  43  N.  H.  368,  80 
Am.  Dec.  172,  6  Mor.  Min.  Rep.  644; 
Shanks  v.  Whitney,  66  Vt.  405,  29  Atl.  367. 

As  a  general  rule  representations  as  to 
value,  although  known  to  be  false,  will  not 
constitute  fraud. 

Merwin  v.  Arbuckle,  81  111.  601;  Foley  v. 


Cowgill,  6  Blackf.  18,  32  Am.  Dec.  49;  Wise 
V.  Fuller,  29  N.  J.  Eq.  267;  Taylor  v. 
Fleet,  4  Barb.  102;  Parker  v.  Moulton,  114 
Mass.  99,  19  Am.  Rep.  316. 

No  reliance  can  be  placed  on  representa- 
tions as  to  quality  and  value. 

Castleberry  v.  Scandrett,  20  Ga.  242. 

If  the  statements  are'  in  regard  to  the 
quality  and  value  of  land,  they  must,  in 
order  to  be  fraudulent,  be  shown  to  have 
been  so  extreme  as  to  exclude  the  possi- 
bility of  honest  mistake  or  difference  in 
opinion. 

Brownlee  v.  Hewitt,  1  Mo.  App.  360. 

Statements  as  to  the  value  of  land  by  the 
buyer  are  not  sufficient  to  entitle  the  seller 
to  a  concelation  of  a  deed. 

People   V.   Tynon,   2   Colo.  App.   131,   29 


rescission  of  the  conveyance,  to  the  extent 
of  holding  the  vendee  for  the  amount  he 
actually  received  for  the  property.  Fox  v. 
Mackreth,  2  Bro.  Ch.  400,  affirmed  in  4  Bro. 
P.  C.  258. 

A  purchaser  of  land  commits  a  fraud  up- 
on the  vendor  which  entitles  him  to  re- 
scind a  conveyance  thereof,  where  he  in- 
duces the  vendor  to  sell  at  a  valuation  to 
be  appraised  by  four  individuals,  two  each 
to  be  chosen  by  the  vendor  and  the  vendee, 
where  the  vendee  chooses  as  one  of  the  ap- 
praisers a  person  secretly  his  partner  m 
the  purchase,  who  conceals  this  fact,  and 
uses  his  position  as  appraiser  to  secure  the 
appraisal  of  the  property  at  much  less  than 
its  real  value.  Haywood  v.  Marsh,  6  Yerg. 
(19. 

'    o.  Failure  to  disclose. 

Although  not  necessary  to  the  decision, 
in  considering  this  subject  in  Mitchell  v. 
McDougall,  62  111.  498,  the  court  remarked 
that  where  two  parties  between  whom  there 
existed  no  fiduciary  relation  ''are  treating 
for  an  estate,  and  the  purchaser  knows 
from  surface  indications  or  otherwise,  by 
actual  boring,  there  is  a  valuable  mine  up- 
on the  land,  the  purchaser  is  not  bound 
to  disclose  that  fact  to  the  owner,  for  the 
means  of  information  on  the  subject  were 
as  accessible  to  the  owner  of  the  land  as 
to  the  purchaser. 

In  Smith  v.  Beatty,  37  N.  C.  (2  Ired.  Eq.) 
456,  40  Am.  Dec.  435,  the 'court  refused  to 
set  aside  a  lease  of  land  for  mineral  pur- 
poses, on  the  ground  that  the  lessee  had 
committed  a  fraud  upon  the  lessor  in  pro- 
curing the  lease  with  knowledge  on  his 
part  of  the  existence  upon  the  land  of  a 
valuable  gold  mine,  which  fact  he  did  not 
disclose  to  the  lessor. 

The  mere  fact  that  the  vendee  of  real 
estate  knew  that  there  was  sand  chrome 
on  the  vendor's  land,  of  which  fact  the 
vendor  was  ignorant,  and  which  he  did  not 
disclose,  is  no  ground  for  impugning  the 
validity  of  the  conveyance,  although  it 
would  be  otherwise  had  the  purchaser  of 
tiie  land,  during  the  negotiations  for  the 
30  L.R.A.(N.S.) 


purchase,  wilfully  made  any  misstatement 
concerning  a  material  fact,  thereby  mis- 
leading the  plaintiff  and  inducing  him  to 
sell  at  a  lower  price  than  he  otherwise 
would.  Harris  v.  Tyson,  24  Pa.  347,  64 
Am.  Dec.  661,  14  Mor.  Min.  Rep.  634. 

But  see  Williams  v.  Beaz&y,  3  J.  J. 
Marsh,  678,  wherein,  after  referring  to  the 
general  doctrine  that  mere  silence  by  a  pur- 
chaser of  real  estate  as  to  some  fact  with- 
in his  knowledge  enhancing  the  value  there- 
of did  not  constitute  fraud,  the  court  re- 
marked that  this  doctrine  would  not  justify 
the  purchaser  in  withholding  from  the 
seller  knowledge  of  any  recent  discovery  of 
valuable  mines  of  which  he  was  informed, 
and  of  which  the  seller  was  ignorant.  This 
doctrine  was,  however,  not.  applied  in  that 
case,  as  it  was  disposed  of  upon  another 
question. 

In  Perkins  v.  M'Gavock,  Cooke  (Tenn.) 
416,  the  court  denied  relief  to  a  party  to  a 
partition  of  lands,  who  sought  relief  there- 
from on  the  ground  that  he  had  agreed  to 
the  division  under  the  mistaken  belief  that 
a  valuable  spiing  on  the  property  was  in- 
cluded in  the  portion  taken  by  him,  which 
belief  was  induced  by  the  acts  and  con- 
duct of  the  defendant.  The  complainant, 
however,  failed  to  show  that  the  defendant 
knew  that  the  spring  would  not  be  included 
within  the  lines  of  the  property  set  off  to 
complainant,  or  that  he  made  any  represen- 
tations to  that  effect,  and  it  appeared  that 
both  parties  surveyed  the  property  to- 
gether, and  hence  one  had  as  good  an  op- 
portunity to  judge  of  the  lines  thereof  as 
had  the  other.  The  court  remarked  that 
had  there  been  proof  that  defendant  knew 
the  spring  would  fall  within  his  lines,  and 
concealed  this  knowledge  from  the  complain- 
ant at  the  time  the  partition  was  made, 
the  complainant  would  have  been  entitled 
to  relief;  and  the  doctrine  was  asserted 
that  "each  party  to  a  contract  is  bound 
to  disclose  to  the  other  all  he  may  know 
respecting  the  subject-matter,  materially  af- 
fecting  a  correct  view  of  it.  unless  common 
observation  would  have  furnished  the  in- 
formation; not  disclosing  facta  within  the 
knowledge  of  one,  and  not  the  other,  would 
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Pac.  809;  Storthz  v.  Arnold,  74  Ark.  68, 
84  S.  W.  1036;  Maney  v.  Porter,  3  Humph. 
347;  Randall  v.  Farnum,  52  Vt.  539. 

Misrepresentations  as  to  value  are  not 
ground  for  rescission. 

Graham  ▼.  Pancoast,  30  Pa.  89;  2  Kent, 
Com.  658;  Lawrence  v.  Gayetty,  78  Cal. 
126,  12  Am.  St.  Rep.  29,  20  Pac.  382,  17 
Mor.  Min.  Rep.  169. 

Mere  inadequacy  of  price  is  not  sufficient 
to  set  aside  a  deed. 

Harris  v.  Tyson,  24  Pa.  347,  64  Am.  Dec. 
661,  14  Mor.  Min.  Rep.  634 ;  2  Pom.  Eq.  Jur. 
§  926;  Mann  V.  Betterly,  21  Vt.  326;  Wood 
V.  Boynton,  64  Wis.  265,  54  Am.  Rep.  610, 
25  N.  W.  42;  Griffith  v.  Spratley,  1  Co.x, 
Ch.  Cas.  383. 

in  equity  be  esteemed  a  concealment  which 
is  both  immoral  and  unjust."' 

No  legal  or  moral  obligation  rests  upon 
a  purchaser  of  real  estate  to  inform  the 
seller  that  there  is  talk,  or  even  a  pros- 
pect, of  a  railroad  coming  upon  or  near 
the  land,  although  he  knows  that  such 
fact  would  greatly  enhance  the  value  of 
the  land,  and  hence  the  vendor  is  not  en- 
titled to  rescind  the  conveyance  on  the 
theory  that  the  concealment  of  this  fact 
constituted  a  fraud  upon  him.  Burt  v. 
Mason,  97  Mich.  127,  56  N.  W.  365. 

That  purchasers  of  land  were  agents  and 
in  the  employ  of  a  railroad,  by  virtue  of 
which  fact  they  had  knowledge  that  a  rail- 
road would  be  constructed  so  near  the  prop- 
erty purchased  as  to  greatly  enhance  its 
value,  which  information  they  did  not  dis- 
close to  the  vendor,  does  not  constitute  a 
fraud  upon  their  part  which  will  entitle 
the  vendor  to  damages.  Boyd  v.  Leith, 
(Tex.  Civ.  App.)    60  S.  W.  618. 

A  vendee  of  real  estate  is  entitled  in 
ejectment  to  enforce  his  contract  for  thfe 
purchase  thereof,  and  it  is  no  defense  that, 
at  the  time  he  secured  the  contract  he  knew 
that  a  large  manufacturing  plant  intended 
to  locate  near  the  property,  thereby  gi-eat- 
ly  enhancing  its  value,  and  concealed  this 
fact  from  the  vendor.  Guaranty,  Safe  De- 
posit, k  T.  Co.  V.  Liebold,  207  Pa.  399,  56 
Atl.  951.  To  the  same  effect  is  Standard 
Steel  Car  Co.  v.  Stamm,  207  Pa.  418,  56 
Atl.  954. 

A  vendor  of  real  estate  is  not  entitled 
to  rescind  a  conveyance  thereof  on  the 
ground  of  fraud  practisM  upon  her  by  the 
vendee,  where  the  only  fraud  alleged  was 
the  fact  that  she  did  not  know  her  prop- 
erty was  rapidly  increasing  in  value  by 
reason  of  improvements  in  a  near  by  city, 
which  fact  the  vendee  had  knowledge  of 
and  concealed  from  her,  since  whatever 
moral  or  ethical  duty  may  have  rested  on 
the  vendee  to  furnish  the  vendor  such  in- 
formation, except  in  special  instances  where 
a  confidential  relation  exists,  he  is  under 
no  legal  obligation  to  do  so.  Ordinarily, 
a  purchaser  having  superior  judgment  of 
30  L.RJl.(K.S.) 


In  the  absence  of  fraud,  inadequacy  of 
price  is  not  a  ground  for  rescission. 

2  Warvelle,  Vendors,  981;  Troy  Confer- 
ence Academy  v.  Nelson,  24  Vt.  189 ;  Kidder 
V.  Chamberlin,  41  Vt.  62. 

Representations  of  the  vendee  as  to  his 
motives  in  purchasing,  or  for  limiting  the 
amount  of  his  offer,  are  not  representations 
on  which  a  person  can  reasonably  rely. 

Hayner  v.  Mcllwain,  53  111.  App.  652; 
Barrow  v.  Nashville  &  C.  Turnp.  Co.  9 
Humph.  304. 

The  oratrix  had  no  right  to  rely  upon  the 
representations  made  by  defendant  Beedle, 
when,  by  the  exercise  of  reasonable  dili- 
gence, she  might  have  ascertained  the  facts. 

Smith,  Fr.  If  61;  Cooley,  Torts,  487;  2 
Kent,  Com.  485;  Saunders  v.  Hatterman,  24 

values  does  not  commit  fraud  merely  by 
purchasing  without  disclosing  his  knowl- 
edge of  value.  Pratt  Land  &  Improv.  Co. 
V.  McClain,  135  Ala.  452,  93  Am.  St.  Rep. 
35,  33  So.  185. 

It  is  not  fraud  entitling  the  second  mort- 
gagee to  affirmative  relief,  for  the  first 
mortgagee  to  purchase  his  interest  in  the 
real  estate  at  a  discount,  without  disclosing 
the  fact  that  he  had  entered  into  an  ar- 
rangement (not  binding),  for  the  advan- 
tageous sale  of  the  mortgaged  property. 
Dolman  v.  Nokes,  22  Beav.  402. 

//.  Where  purchaser  seeks  specific  per- 

formance, 

Tliere  is  much  conflict  of  opinion  as  to 
the  distinction  between  the  riglits  of  the 
vendor  and  vendee  where  either  party  is 
seeking  a  rescission  of  a  contract  for  the 
conveyance  of  real  estate,  or  damages  for 
fraud  in  procuring  such  a  contract,  and 
where  the  relief  sought  is  the  specific  per- 
formance of  the  contract. 

The  rule  generally  prevails  that,  in  or- 
der to  rescind  a  contract  for  the  sale  of 
real  estate,  or  to  recover  damages  for 
fraudulent  representations  in  procuring 
same,  the  party  seeking  such  relief  must 
allege  and  prove  all  the  elements  which 
constitute  the  fraud.  In  many  jurisdic- 
tions, however,  it  has  been  asserted  that 
this  rule  does  not  apply  to  actions  for  the 
specific  performance  of  a  contract  for  the 
sale  of  real  estate,  and  it  is  said  that  such 
actions  are  equitable  in  their  nature  and 
appeal  to  the  discretion  of  a  court  of 
equity,  and  the  court  will  not  exercise  its 
discretionary  powers  to  compel  a  specific 
performance  where  the  contract  is  at  all 
tainted  with  fraud,  or  is  unfair,  or  there 
has  been  a  concealment  of  facts,  together 
with  an  inadequate  consideration.  On  the 
other  hand,  in  other  jurisdictions  the  rule 
prevails  that  it  requires  the  same  degree 
of  proof  of  fraud  as  a  defense  to  an  action 
for  the  specific  performance  of  a  contract 
as  is  necessary  for  affirmative  relief  by  way 
of  rescission.  W^hile  in  still  other  juris- 
dictions »  rule  is  asserted  not  aa  rigorous 
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N.  C.  (2  Ired.  L.)  32,  37  Am.  Dec.  405; 
Uagney  ▼.  Cuson,  77  Ind.  494;  Zilke  v. 
Woodley,  36  Wash.  84,  78  Pac.  299;  Cobb 
V,  Wright,  43  Minn.  83,  44  N.  W.  602; 
Langdon  v.  Green,  49  Mo.  363;  Steinmeyer 
V.  Schroeppel,  226  111.  9,  10  L.R.A.(N.S.) 
114,  117  Am.  St.  Rep.  224,  80  N.  E.  564;  1 
Bigelow,  Fr.  436. 

A  vendee  is  not  bound  to  disclose  facta 
which  a  vendor  ought  to  know. 

Eichelberger  v.  Barnitz,  1  Yeates,  307; 
McDaniels  v.  Bank  of  Rutland,  29  Vt.  230, 
70  Am.  Dec.  406;  Durkee  v.  Durkee,  59  Vt. 
70,  8  Atl.  490;  Ripton  v.  McQuivey,  61  Vt. 
76,  17  Atl.  44. 

If,  at  the  time  the  deed  was  delivered, 
the  oratrix  had  discovered  the  alleged 
fraud,  or  had  an  opportunity  to  discover  it, 
she  is  without  remedy. 

Note  to  McDonough  v.  Williams,  8  L.R.^. 
(N.S.)  452;  6  Cyc.  Law  &  Proc.  p.  298; 
Cagney    v.    Cuson    and    Cobb     v.     Wright, 


supra;  1  Bigelow,  Fr.  436;  Zilke  v.  Wood- 
ley,  supra. 

Haselton,   J.,  delivered  the   opinion  of 

the  court: 

The  oratrix  in  this  cause,  a  resident  of 
Worchester,  Massachusetts,  sets  out  in  her 
bill  as  amended  that,  at  a  time  named,  she 
was  the  owner  in  fee  simple  of  a  farm  in 
Randolph,  in  this  state;  that  she  purchased 
the  farm  for  the  use  of  a  relative,  and  had 
herself  never  been  in  Randolph,  and  had 
never  seen  the  farm,  and  was  ignorant  of 
its  true  value;  that  there  was  and  is  an 
undeveloped  and  valuable  granite  quarry  in 
and  under  the  pasture  of  the  farm,  but 
that  at  the  time  named  she  had  no  knowl- 
edge of  such  quarry.  She  further  sets  out 
that  at  the  time  in  question,  which  was 
October  22,  1908,  the  defendant  Beedle 
called  upon  her  in  Worcester,  and  stated 
that  he  desired  to  buy  the    pasture    men- 


as  the  latter  rule,  and  not  as  liberal  as 
the  former. 

It  is  not  the  purpose  of  this  note  to  dis- 
cuss these  different  rules,  although  cases 
are  included  which  involve  the  right  of  a 
purchaser  of  real  estate  to  the  specific  per- 
formance of  his  contract  of  purchase,  as 
affected  by  fraudulent  representations  or 
concealment  by  him  of  facts  affecting  the 
value  thereof. 

In  Livingston  v.  Peru  Iron  Co.  2  Paige, 
390,  this  distinction  was  made,  and  it  was 
said  that  the  simple  suppression  by  the 
buyer  of  a  fact  materially  enhancing  the 
value  of  the  property  is  not  siiflicient  to 
set  aside  the  sale  on  the  ground  of  fraud, 
but  that  the  rule  is  different  where  the  pur- 
chaser applies  to  a  court  of  equity  to  en- 
force the  specific  performance  of  an  agree- 
ment, as  in  such  a  case  a  court  will  not 
enforce  a  specific  performance  of  the  con- 
tract if  the  complainant  has  intentionally 
concealed  a  material  fact  from  the  adverBe 
party,  the  disclosure  of  which  would  have 
prevented  the  making  of  the  agreement. 

In  Clitherall  v.  Ogilvie,  1  Desauss.  Eq. 
250,  misrepresentations  as  to  value,  where 
made  by  a  purchaser  of  real  estate  who 
was  familiar  with  the  land,  and  was  a 
man  of  experience,  were  held  suITicient  to 
justify  the  court  in  refusing  to  enforce  a 
contract  for  sale  made  by  the  seller  in 
reliance  upon  such  representations,  where 
the  seller  was  a  young  man  inexperienced, 
and  had  just  reached  his  majority. 

To  the  same  effect  is  Bowman  v.  Irons, 
2  Bibb,  78,  4  Am.  Dec.  686,  13  Mor.  Min. 
Rep.  312,  wherein  the  court  refused  speci- 
fically to  enforce  a  contract  for  the  sale 
of  land,  where  the  purchaser  concealed  from 
the  vendor  the  fact  that  there  was  salt 
water  upon  the  land,  which  fact  preatly 
enhanced  its  value,  the  property  at  the 
time  of  the  contract  for  its  sale,  by  rea- 
son of  this  fact,  being  actually  worth  £600 
30  L.R.A.(N.S,) 


to  £1,000,  whereas  it  was  supposed  to  have 
been  worth  only  about  £100. 

A  purchaser  of  real  estate  living  near  it 
and  possessing  knowledge  of  its  value 
superior  to  that  of  the  vendor,  who  lives 
in  another  state,  a  considerable  distance 
therefrom,  who  makes  misstatements  of  its 
value  and  of  facts  affecting  its  value  to  the 
vendor,  and  thereby  secures  a  contract  for 
a  conveyance  of  the  property  at  a  price 
much  less  than  its  value,  commits  a  fraud 
upon  the  vendor  entitling  him  successfully 
to  defend  a  suit  by  the  purchaser  for  the 
specific  enforcement  of  the  contract.  Swimm 
V.  Bush,  23  Mich.  99. 

So,  in  Merritt  v.  Wassenich,  49  Fed.  785, 
the  specific  performance  of  a  contract  for 
the  sale  of  real  estate  was  denied  the  pur- 
chaser where  his  agent,  in  procuring  the 
contract,  had  made  false  representations  to 
the  vendor  as  to  conditions  existing  which 
would  affect  the  value  of  the  property,  and 
also  as  to  the  value  of  the  property  itself, 
the  agent  residing  in  the  locality  of  the 
property,  while  the  vendor  resided  at  a  con- 
siderable distance  therefrom. 

And  in  Kelley  v.  Sheldon,  8  Wis.  258, 
the  court  refused  specifically  to  enforce,  in 
behalf  of  the  purchaser,  a  contract  for  the 
sale  of  real  estate,  where  the  vendor  re- 
sided a  considerable  distance  therefrom, 
and  the  purchaser  visited  the  land  before 
buying,  and  at  the  time  of  the  purchase 
misrepresented  the  value  thereof  and  the 
value  of  land  in  that  vicinity. 

But  specific  performance  will  not  be  de- 
feated because  a  purchaser  of  land  knew 
that  a  railroad  had  been  constructed  in 
the  vicinity  of  the  land,  and  he  did  rot  in- 
form the  vendor  of  that  fact,  th;-.  latter 
being  ignorant  thereof «  even  thcegh  the 
construction  of  the  railroad  added  to  the 
value  of  the  land.  Whitted  ▼.  Fuquay,  127 
N.  a  68,  37  &  W.  141.  A.  Q.  & 
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tioned,  and  that  she  told  him  that  she  did 
not  know  the  value  of  the  pasture  apart 
from  the  farm;  that  thereupon  the  defend 
ant  Beedle  told  her  that  the  pasture  was 
poor  and  of  comparatively  little  value; 
that  it  adjoined  some  land  that  belonged 
to  him,  and  that  the  only  way  of  access  to 
the  pasture  was  over  his  land,  and  that  it 
annoyed  him  and  his  family  to  have  his 
land  gone  over  for  such  access,  and  that 
that  was  the  only  reason  why  he  desired  to 
purchase  the  pasture.  The  oratrix  alleges 
that  she  thereupon  asked  Mr.  Beedle  to  con- 
sult with  one  Thayer,  who  was  her  attorney, 
and  that  Mr.  Beedle  thereupon  called  upon 
Thayer  and  represented  that  the  pasture 
was  worth  not  more  than  $400,  and  that  he 
was  familiar  with  the  value  of  lands  in 
Randolph;  that  he  repeated  to  Thayer,  as 
his  sole  reason  for  wishing  to  buy  the 
pasture,  the  reason  which  he  had  given  to 
the  oratrix;  that  Beedle  further  represent- 
ed to  Thayer  that  he  had  no  plan  or  scheme 
in  regard  to  the  purchase  of  the  land  other 
than  he  had  slated,  and  that  he  represented 
to  the  attorney  that  the  fair  value  of  the 
entire  farm  was  $4,000. 

The  oratrix  alleges  that  the  defendant 
Beedle  acted  in  partnership  with  the  defend- 
ant Thomas  in  the  purchase  of  the  farm, 
and  in  the  negotiations  in  respect  thereto, 
and  that  in  those  regards  he  was  the  agent 
of  the  defendant  Thomas;  that  he  made  the 
representations  stated  in  behalf  of  himself 
and  of  the  defendant  Thomas;  and  the  ora- 
trix further  alleges  that  the  defendants 
knew  of  the  existence  of  the  granite  quarry, 
and  knew  that  she  was  ignorant  of  its  ex- 
istence, that  the  representations  made  as 
above  stated  were  false,  and  were  known 
to  the  defendants  to  be  false,  and  were 
fraudulently  made  for  the  purpose  of  in- 
ducing her  to  sell  the  farm  to  the  defend- 
ants at  a  price  much  less  than  its  true 
value,  and  for  the  purpose  of  inducing  her 
to  forbear  inquiry  as  to  the  existence  and 
value  of  the  granite  quarry,  and  as  to  the 
value  of  the  farm  as  affected  thereby;  that 
the  pasture  was  not,  as  represented,  of 
little  value,  $400,  but  $15,000;  that  the 
reason  of  the  desired  purchase  was  not 
that  given,  but  that  the  existence  of 
the  quarry  was  such  reason,  and  that 
the  defendants  had  a  plan  or  scheme 
in  regard  to  the  purchase  of  the  land, 
which  was  to  develop  the  quarry,  or  to  sell 
the  farm  at  a  great  price  by  reason  of  the 
quarry,  and  that  $4,000,  was  not  the  fair 
value  of  the  farm,  but  that  it  was  of 
much  greater  value,  of  the  value  of  $20,000. 
The  oratrix  further  alleges  that  she  relied 
upon  the  representations  made  to  her  and 
her  attorney,  and  that,  in  reliance  thereon, 
and  not  otherwise,  on  the  day  named  she 
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gave  the  defendant  Beedle  an  option  to 
purchase  the  entire  farm  for  $4,000,  and 
that  about  a  month  thereafter,  at  the  re- 
quest of  the  defendant  Beedle,  and  in  re- 
liance upon  the  representations  already  set 
forth,  she  deeded  the  farm  to  the  defend- 
ants. The  oratrix  alleges  that,  in  reliance 
upon  the  representations  made,  as  stated, 
she  was  induced  to  forbear,  and  did  forbear, 
inquiry  as  to  the  real  value  of  the  farm, 
and  as  to  the  existence  or  value  of  the 
quarry,  and  that  she  would  not  have  sold 
the  farm  as  she  did  if  she  had  known  of  the 
existence  of  the  quarry.  The  oratrix 
tenders  the  defendants  the  purchase  price  of 
the  farm,  and  prays  that  they  may  be 
ordered  to  reconvey  the  farm  free  of  en- 
cumbrance, upon  payment  to  them  of  the 
purchase  price.  Other  prayers  appropriate 
to  the  special  relief  sought  are  made,  and 
the  bill  contains  a  prayer  for  general  re- 
lief. The  defendants  answering,  deny  the 
material  allegations  of  the  bill,  and  incorpo- 
rate into  their  answer  a  demurrer  to  the 
bill.  The  case  was  heard  on  the  demurrer, 
and,  after  allowing  amendments,  the  court 
of  chancery  sustained  the  demurrer,  ad- 
judged the  bill  insufficient,  and  decreed  that 
it  be  dismissed,  with  costs  to  the  defend- 
ants. The  oratrix  appealed.  Some  of  the 
allegations  of  the  bill  are  made  on  in- 
formation and  belief,  but  there  is  a  distinc- 
tion between  such  allegations  and  alle- 
gations of  information  and  belief  merely, 
and  the  averments  on  information  ai^d  be- 
lief are  of  things  which  may  properly  be 
pleaded  in  that  way.  So,  the  recitals  here- 
inbefore made  are  to  be  taken  as  true. 
Watkins  v.  Childs,  80  Vt.  99,  66  Atl.  805, 
11  A.  &  E.  Ann.  Cas.  1123;  Quinn  v. 
Valiquette,  80  Vt.  434,  14  L.R.A.(N.S.) 
962,  68  Atl.  615. 

In  an  early  Pennsylvania  case  cited  by 
the  defendants,  it  is  said  that  "concealment 
on  the  part  of  the  vendee  is  a  novel  objec- 
tion." But  the  question  presented  has,  in 
its  various  aspects,  been  discussed  for  many 
centiiries.  Cicero  puts  the  case  of  one  who 
buys  for  a  trifle  gold  which  the  seller,  in 
his  ignorance,  supposed  to  be  brass,  and  he 
moots  similar  questions  regarding  sales  of 
personal  property  and  of  real  estate  as  well. 
But  we  pass  over  the  discussions  of  the 
ethical  writers  and  the  civilians, — discus- 
sions which  are  in  some  cases  luminous  and 
in  others  obscure.  It  has  long  been  settled 
in  common-law  jurisdictions  that,  in  gen- 
eral, the  mere  failure  of  a  buyer  to  disclose 
something  extrinsic  or  intrinsic  to  the 
thing  bought,  known  to  him,  and  not  known 
to  the  seller,  is  not  in  legal  sense  fraud. 
Fox  V.  Mackreth,  2  Bro.  Ch.  420;  Harris  v. 
Tyson,  24  Pa.  347,  64  Am.  Dec.  661,  14  Mor. 
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Min.  Rep.  834;  Smith  v.  Beatty,  37  N.  C. 
(2  Ired.  Eq.)  456,  40  Am.  Dec.  435. 

In  Laidlaw  v.  Organ,  2  Wheat.  178,  4  L. 
ed.  214,  it  appeared  that  in  February,  1815, 
the  defendant  got,  through  private  sources, 
news  of  our  treaty  of  peace  with  England, 
of  which  the  plaintiffs  were  ignorant,  and 
that,  without  disclosing  the  news,  the  de- 
fendant bought  of  the  plaintiffs  111  hogs- 
head of  tobacco,  the  price  of  which  was 
greatly  enhanced  by  news  of  the  peace.  It 
appeared  that  the  plaintiffs  inquired,  in 
the  course  of  the  transaction,  if  there  was 
any  news  calculated  to  enhance  the  value 
of  tobacco,  and  that  no  reply  was  made  to 
their  inquiry.  In  the  district  court  it  was 
held,  as  matter  of  law,  that  there  could  be 
no  recovery.  Chief  Justice  Marshall  in  de- 
livering the  opinion  of  the  Supreme  Court 
said:  "The  question  in  this  case  is  whether 
the  intelligence  of  extrinsic  circumstances 
which  might  influence  the  price  of  the  com- 
modity, and  which  was  exclusively  within 
the  knowledge  of  the  vendee,  ought  to  have 
been  communicated  by  him  to  the  vendor. 
The  court  is  of  opinion  that  he  was  not 
bound  to  communicate  it.  It  would  be 
difficult  to  circumscribe  the  contrary  doc- 
trine within  proper  limits  where  the  means 
of  intelligence  are  equally  accessible  to 
both  parties.  But,  at  the  same  time,  each 
party  must  take  care  not  to  say  or  do  any- 
thing tending  to  impose  upon  the  other." 
In  accordance  with  these  views  the  court 
held  that  in  the  circumstances  disclosed  it 
was  a  question  of  fact  whether  any  imposi- 
tion was  practised  by  the  vendee  upon  the 
vendor,  and  so  the  judgment  was  reversed 
and  the  cause  remanded.  This  case  arose 
in  Louisiana,  and  in  view  of  the  eminence 
of  the  reporter,  the  fact  should  be  noted 
that  he  puts  at  the  head  of  the  case  the 
designation  "local  law."  But  the  opinion 
of  the  court  is  based  on  no  principles  pe- 
culiar to  the  civil  law  there  prevailing,  and 
indeed  makes  no  reference  to  the  civil  law. 
The  reversal  in  that  case  was,  in  view  of  the 
silence  of  the  party  benefited  by  the  con- 
tract, an  extreme  course.  It  is  so  comment- 
ed on  in  Lapish  v.  Wells,  6  Me.  188,  and 
in  Bayard  v.  Shuuk,  1  Watts  &  S.  92,  37 
Am.  Dec.  441. 

In  Paddock  v.  Strobridge,  29  Vt.  470, 
there  is  a  dictum  by  Chief  Judge  Redfield 
to  the  effect  that  the  disposition  of  the  case 
was  unwarranted.  The  Paddock  Case,  how- 
evr,  fully  recognizes  the  doctrine  of  nega- 
tive deceit,  and  that  there  is  a  wide  field 
for  the  application  of  the  principle  that  in 
Home  circumstances  the  suppression  of  a 
truth  may  be  equivalent  to  the  assertion 
of  a  falsehood.  It  may  be  noted  that  we 
have  it  upon  unimpeachable  authority  that 
Judge  Redh'eld's  opinion  in  Paddock  v. ' 
30  L.R.A.(N.S.) 


Strobridge,  supra,  was  prepared  by  way  of 
dissent,  and  that  by  mistake  it  happened 
to  get  printed  as  the  opinion  of  the  eourt. 
R.  Dig.  126,  Vt.  Dig.  Advance  Sheets,  445. 
However,  this  court  has  since  referred  to 
the  case  as  a  leading  one  in  this  state. 
Maynard  v.  Maynard,  49  Vt.  297,  300.  In 
Etting  V.  Bank  of  United  States,  1 1  Wheat. 
59,  6  L.  ed.  419,  a  case  which  went  to  the 
Supreme  Court  from  the  circuit  court  of 
Maryland,  Laidlaw  v.  Organ,  supra,  was 
cited  in  argument,  and  the  effect  of  the  con- 
cealment or  suppression  of  material  facts  by 
one  party  to  a  contract  was  the  main  ques- 
tion under  discussion;  but,  as  the  justices 
were  equally  divided  in  regard  to  the  aspect 
ot  the  question  presented  in  the  case,  the 
opinion  contributes  nothing  to  the  sub- 
ject, and  the  case  is  of  interest  chiefly  for 
the  abstract  of  the  arguments  of  counsel, 
of  Mr.  Webster  and  Mr.  Taney  on  the  one 
side,  and  of  Mr.  Wirt  and  Mr.  Emmett  on 
the  other.  Laidlaw  v.  Organ  had  to  do  with 
extrinsic  circumstances  affecting  the  market 
value  of  the  thing  purchased.  The  matter 
of  something  intrinsic  in  the  thing  itself  is 
here  involved,  and  in  a  case  decided  a  few 
years  later  than  Laidlaw  v.  Organ,  Lord 
Kldon,  in  a  carefully  considered  case,  gave 
expression  to  the  law  here  applicable.  He 
said:  "If  an  estate  is  offered  for  sale,  and 
I  treat  for  it  knowing  that  there  is  a  mine 
under  it,  and  the  other  party  makes  no  in- 
quiry, I  am  not  bound  to  give  him  any  infor- 
mation of  it;  he  acts  for  himself,  and  exer- 
cises his  own  sense  and  knowledge.  But  a 
very  little  is  sufficient  to  affect  the  appli- 
cation of  that  principle.  If  a  word,  if  a 
single  word,  be  dropped  which  tends  to 
mislead  the  vendor,  that  principle  will  not 
be  allowed  to  operate."  Turner  v.  Harvey, 
Jacob,  169,  178. 

In  Walters  v.  Morgan,  3  De  Q.  F.  &  J. 
718,  Lord  Chancellor  Campbell  expressed 
his  full  concurrence  in  the  doctrine  of 
Turner  v.  Harvey,  and  said  that  not  only  a 
single  word  but  "a  nod  or  a  wink  or  a  shake, 
of  the  head,  or  a  smile  from  the  purchaser," 
might  defeat  the  application  of  the  principle 
that  mere  reticence  on  the  part  of  a  pur- 
chaser does  not  in  law  amount  to  fraud. 
In  Livingston  v.  Peru  Iron  Co.  2  Paige,  390, 
Chancellor  Walworth  expresses  his  ap- 
proval of  what  was  said  by  Lord  Eldon  in 
Turner  v.  Harvey,  and  applies  the  doctrine 
in  the  case  before  him,  which  was  this: 
One  of  the  defendants  had  found  out  that 
there  was  a  valuable  mine  on  lands  of 
Livingston,  which  were  remote  from  the 
latter's  residence.  Thereupon,  he  represent- 
ed to  Livingston  that  the  land  was  of  no 
value  except  for  a  sheep  pasture.  By  these 
representations  Livingston  was  thrown  off 
his  guard,  and  contracted  to  sell  the  prem- 
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isefl  in  question  at  the  usual  price  of 
pasture  land  in  the  region  where  it  was 
located,  and  did  not  inquire  as  to  its  true 
▼alue,  although  he  had  an  agent  near  the 
premises.  It  was  held  that  the  purchaser 
was  guilty  of  fraudulent  deception  which 
equity  would  take  notice  of  and  act  upon. 
The  case,  however,  turned  upon  another  point. 
The  doctrine  with  respect  to  the  legal  duty 
of  a  vendee  to  refrain  from  deceitful  state- 
ments with  respect  to  the  property  of  the 
vendor  is  firmly  maintained  in  well-con- 
sidered cases.  Haygarth  v.  Wearing,  L.  R. 
12  Eq.  320;  Mountain  v.  Day,  91  Minn.  249, 
97  N.  W.  883.  In  the  latter  case  the  sylla.- 
bus  by  the  court  is  this:  "An  action  will 
lie  for  fraudulent  representations  made  by 
the  prospective  purchaser  of  land  as  to  its 
value  and  condition;  the  land  being  at  a 
distance  from  the  place  of  purchase,  and 
the  vendor  being  ignorant  as  to  its  con- 
dition and  value,  and  relying  upon  the 
truthfulness  of  such  representations." 

We  have  thus  far  referred  to  no  cases  in 
which  a  confidential  relation  existed,  but 
only  to  cases  in  which  it  was  deemed  tliat 
the  parties  dealt  at  arm's  length.  In  Mal- 
lory  V.  Leach,  35  Vt.  166,  82  Am.  Dec.  625, 
it  appeared  that  the  defendant  desired  to 
purchase  certain  stock  of  the  plaintiff,  n 
woman,  that  he  knew  that  she  was  ignorant 
of  its  value,  and  that,  for  the  purpose  of 
getting  her  stock  at  less  than  its  value,  he 
told  her  a  half  truth  of  a  damaging  char- 
acter about  the  stock,  and  suppressed  facts 
which  necessarily  qualified  the  effect  of 
what  he  did  disclose,  and  that  so  he  suc- 
ceeded in  purchasing  the  stock  at  a  price 
much  less  than  its  true  value.  It  was  held 
by  the  supreme  court  that  there  were  confi- 
dential relations  between  the  parties,  and 
that,  in  view  of  such  relations,  the  course  of 
the  defendant  was  fraudulent  and  action- 
able. It  is  difficult  to  say  from  the  charge 
of  Judge  Pierpoint,  who  tried  the  case  be- 
low, and  whose  charge  was  sustained,  that 
the  existence  of  confidential  relations,  in 
any  proper  sense,  was  made  essential  to  re- 
covery by  the  plaintiff,  and  the  opinion  of 
the  supreme  court,  written  by  Judge  Aldis, 
contains  a  dictum  in  accordance  with  which 
recovery  might  have  been  had  irrespective 
of  the  existence  of  a  confidential  relation. 
Bigelow  in  his  work  on  Frauds  (vol.  1,  pp. 
504,  505)  states  this  case  in  his  text  with- 
out reference  to  the  evidence  of  a  confi- 
dential relation,  but  in  a  note  refers  to  that 
matter,  and  says:  "The  result  must  have 
been  the  same  without  that." 

Unfairness  and  fraud  may  be  collected 
from  a  variety  of  circumstances,  and  it  is 
ordinarily  enough  to  establish  fraud  that 
a  vendee  has  actively  attempted  to  ensnare, 
and  has  in  fact  ensnared,  the  vendor  into 
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the  making  of  an  unconscionable  contract. 
Where  concealment  of  an  essential  thing  is 
effected  by  an  industrious  course  of  mis- 
leading and  deceptive  talk  or  conduct, 
there  is  fraud  against  which  equity  will  re- 
lieve. The  law  distinguishes  between  pas- 
sive concealment  and  active  concealment 
Where  one  has  full  information,  and  repre- 
sents that  he  has,  if  he  discloses  a  part  of 
his  information  only,  and  by  words  or  con- 
duct leads  the  one  with  whom  he  contracts 
to  believe  that  he  has  made  a  full  dis- 
closure, and  does  this  with  intent  to  de- 
ceive and  overreach,  and  to  prevent  investi- 
gation, he  is  guilty  of  fraud  against  which 
equity  will  relieve,  if  his  words  and  con- 
duct, in  consequence  of  reliance  upon  them 
bring  about  the  result  which  he  desires. 
The  jurisdiction  of  courts  of  equity  to  re- 
lieve against  active  and  effective  fraud  is 
so  essential  to  the  administration  of  justice 
therein  that  such  courts  often,  indeed  to  use 
the  language  of  Chief  Justice  Crew,  as  re- 
ported by  Sir  William  Jones,  will  "take  hold 
of  a  twig  or  twine  thread  to  uphold  it."  We 
have  in  this  state  several  cases  to  the  effect 
that,  even  where  there  is  no  confidential  re- 
lation, one  party  to  a  sale  may,  without  di< 
rect  misrepresentation,  be  guilty  of  fraud 
by  means  of  words  or  acts  calculated  and 
intended  to  produce  a  false  impression, 
and  which  do  in  fact  deceive  and  induce  the 
sale.  Howard  v.  Gould,  28  Vt.  523,  67  Am. 
Dec.  728;  Graham  v.  Stiles,  38  Vt.  678; 
Chamberlin  v.  Fuller,  69  Vt.  247,  257,  9 
Atl.  832. 

In  the  case  before  us  the  positive  repre- 
sentation mainly  relied  upon  as  fraudulent 
related  to  value.  Such  a  representation  is 
ordinarily  a  matter  of  opinion,  and  is  not 
deemed  fraudulent.  But  it  may  be  other- 
wise. If  it  is  made  as  an  assertion  of  fact, 
and  with  the  purpose  that  it  shall  be  so 
received,  and  it  is  so  received,  it  may 
amount  to  a  fraud.  A  statement  of  value 
may  be  of  such  a  character,  may  be  so  made 
and  intended,  and  so  received,  as  to  consti- 
tute fundamental  misrepresentation.  Belka 
V.  Allen,  82  Vt.  456,  74  Atl.  91;  Stone  v. 
Robie,  66  Vt.  245,  29  Atl.  257;  Howard  v. 
Edgell,  17  Vt.  9;  Brown  v.  Sawyer,  1  Aik. 
(Vt.)  130;  Hetland  v.  Bilstad,'l40  Iowa, 
411,  118 -N.  W.  422;  2  Cooley,  Torts,  3d  ed. 
922.  Here  some  of  the  allegations  are  that 
the  defendant  Beedle  represented  that  the 
pasture  in  question  was  worth  no  more  than 
$400,  and  the  entire  farm  not  more  than 
$4,000,  that  he  lived  near  the  land  in  ques- 
tion, and  represented  that  he  knew  the 
value  of  lands  in  that  vicinity,  whereas  in 
fact  the  so-called  pasture,  the  thing  coveted, 
was  worth  thirty  or  forty  times  the  value 
stated,  because  of  the  undeveloped  granite 
quarry  of  which  the  defendants  had  know'- 
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edge,  and  of  which  the  oratrix,  who  had 
never  seen  the  farm,  was,  to  the  knowledge 
of  the  defendants  ignorant.  The  bill,  too, 
sets  out  that  the  representations  as  to 
value,  accompanied  with  false  representa- 
tions as  to  the  accessibility  of  the  land  and 
the  object  of  the  purchase,  calculated  to  al- 
lay suspicion  and  to  ward  off  inquiry  and 
investigation]  and  here  the  statements  of 
value,  put  forth  as  based  on  knowledge  and 
accompanied  with  the  talk  set  forth  at 
length  in  the  earlier  part  of  this  opinion, 
were  fraudulent  representations.  They  were 
calculated  and  intended  to  impose  upon  the 
oratrix,  and  to  enforce  the  conviction  that 
what  was  in  fact  a  valuable  tract  of  quarry 
land  was  a  mere  pasture,  and  a  poor  pasture 
at  that,  and  to  lead  the  oratrix  into  selling 
something  which  she  did  not  know  she  was 
selling. 

Pollock  in  his  work  on  Contracts,  after 
treating  of  misrepresentation  and  fraud  in 
ordinary  cases  of  sales,  adds:  "All  this 
proceeds  on  the  supposition  that  the  vend- 
or's property  and  title  are  best  known  to 
himself,  as  almost  always  is  the  case.  But 
the  position  of  the  parties  may  be  re- 
versed. A  person  who  has  become  the 
owner  of  a  property  he  knows  very  little 
about  may  sell  it  to  a  person  well  acquaint- 
ed with  it,  and  in  that  case  a  material  mis- 
representation by  the  purchaser  makes  the 
contract,  and  even  an  executed  conveyance 
pursuant  to  it,  voidable  at  the  vendor's 
option."  Williston^s  Wald's  Pollock  on 
Contracts,  670.  The  case  cited  as  author- 
ity for  this  proposition  is  one  in  which  the 
false  representations  of  the  purchaser  re- 
lated to  the  question  of  value. 

It  is  urged  in  behalf  of  the  defendant  that 
it  does  not  appear  from  the  allegations  of 
the  bill  how  the  oratrix  was  in  any  way 
hindered  or  prevented  from  ascertaining  the 
existence  of  the  quarry  and  the  value  of  the 
pasture  and  the  farm.  The  allegation  in  the 
bill  is  that  the  oratrix  was  induced  to  for- 
bear inquiry  in  those  respects,  and  the  bill 
sets  out  with  sufficient  particularity  how 
she  was  so  induced. 

It  is  further  urged  that  since  the  convey- 
ance was  made  in  pursuance  of  an  option, 
and  since  the  oratrix  forbore  investigation 
in  the  interval  between  the  option  and  the 
deed,  she  is  in  no  position  to  maintain  the 
bill.  But  the  bill  alleges  that  the  same 
fraudulent  representations  and  active  con- 
cealment on  which  the  oratrix  relied  in  giv- 
ing the  option,  and  which  induced  her  to 
give  the  option,  were  relied  on  by  her  in 
giving  the  deed,  and  induced  her  to  forbear 
investigation  before  so  doing. 

It  is  made  a  ground  of  demurrer  that  the 
bill  is  inconsistent  in  that  it  alleges  both 
that  the  granite  quarry  is  of  great  value, 
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and  also  that  it  is  undeveloped;  and  it  is 
said  that  there  can  be  no  such  thing  as  an 
undeveloped  quarry  of  great  value,  and  that 
the  court  should  take  judicial  notice  that 
such  is  the  fact;  and  Webster's  definition  of 
a  quarry,  to  the  effect  that  a  quarry  is  a 
place  whence  stone  is  taken,  is  quoted.  Bat 
in  the  bill  the  word  "quarry"  is  modified 
by  the  word  "undeveloped,"  and  the  phrase 
"an  undeveloped  granite  quarry"  naturally 
signifies  a  place  from  which  granite  may  be 
taken.  An  undeveloped  quarry  is  like  an 
undeveloped  mine,  and  in  the  cases  cited  oa 
both  sides  the  courts  talk  very  much  in  the 
language  of  the  bilL  There  are  no  verbal 
ditticulties  here. 

It  is  urged  that  the  oratrix  ought  not  to 
have  relied  upon  the  representations  of  the 
defendants,  though  such  representations 
were  fraudulent,  because  actual  knowledge 
of  their  falsity  could  have  been  obtained 
by  due  diligence  and  inquiry,  and  that  to 
afford  the  oratrix  relief  would  encourage 
culpable  negligence.  The  Vermont  casea 
relied  on  to  support  this  claim  are  the 
following:  McDaniels  v.  Bank  of  RutUnd, 
29  Vt.  230,  70  Am.  Dec.  406;  Durkee  ▼. 
Durkee,  59  Vt.  70,  8  Atl.  490;  Ripton  ▼. 
McQuivey,  61  Vt  76,  17  Atl.  44.  But  the« 
were  cases  where  there  was  no  fraud  or 
circumvention,  and  it  is  not  for  courts  of 
equity  to  relieve  a  party  from  the  mere 
results  of  his  own  carelessness,  negligence, 
or  laches  not  induced  by  the  conduct  of  the 
other  party.  Hyde  v.  Hyde,  60  Vt.  301; 
Freeman  v.  Holt,  61  Vt.  638;  Francis  ▼. 
Parks,  55  Vt.  80;  Bishop  v.  Allen,  55  Vt 
423. 

But  if  a  party  is  led  to  forbear  inquiry 
by  false  representation  as  to  matters  ma- 
terial, and  not  collateral,  intentionalk 
made  with  knowledge  of  their  falsity  for 
the  purpose  of  inducing  such  forbearance, 
or  by  fraudulent  artifice  or  deceitful  ma- 
neuvers resorted  to  with  the  like  knowledge 
and  purpose,  upon  which  he  in  fact  rehes, 
the  question  of  whether  a  careful  and 
prudent  man  would  have  been  misled  in 
like  circumstances  is  immaterial.  Chamber 
lin  V.  Fuller,  69  Vt.  247,  266,  9  Atl.  832; 
Chamberlain  v.  Rankin,  49  Vt.  133;  Delaney 
V.  Brown,  72  Vt.  344,  47  Atl.  1067 ;  Kendall 
V.  Wilson,  41  Vt  567.  The  case  last  cited 
grew  out  of  a  transaction  the  memory  of 
which  is  still  green  in  a  section  of  the  state. 
The  plaintiffs  therein  bought  a  machine 
called  "Leache's  curious  invention  called 
perpetual  motion,"  which  was  in  fact  a  ma- 
chine operated  by  deftly  concealed  clock- 
work. It  was  held  that  the  plaintiffs 
were  not  as  matter  of  law  chargeable  witli 
knowledge  that  they  were  buying  a  hum- 
bug. "For,"  said  Judge  Steele  in  deliver- 
ing the  opinion  of  the  court,  "the  law  will 
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afford  relief  even  to  tlie  simple  and  credu- 
loaa  who  have  been  duped  by  art  and  false- 
hood." Still  more  emphatic  is  the  language 
of  Judge  Taft,  speaking  for  the  court,  in 
Chamberlin  v.  Fuller,  above  cited. 

The  doctrine  of  the  cases  just  above  cited 
is  now  clearly  discerned,  though  there  has 
been  some  confusion  about  it.  Bigelow,  aft- 
er adverting  to  this  confusion,  says:  "It 
matters  not^  it  has  well  been  declared,  that 
a  person  misled  may  be  said  in  some  loose 
sense  to  have  been  negligent  (in  reality 
negligence  is  beside  the  case  where  the  mis- 
representation was  calculated  to  mislead, 
and  did  mislead) ;  for  it  is  not  just  that  a 
man  who  has  deceived  another  should  be 
permitted  to  say  to  him.  'You  ought  not 
to  have  believed  or  trusted  me,'  or  *You 
were  yourself  guilty  of  negligence.' "  "Nor," 
continues  this  textwriter,  "is  the  rule  ap- 
plicable merely  to  cases  which  in  some  re- 
spects stand  upon  special  grounds,  e.  g., 
suits  for  specific  performance;  it  applies  to 
rescission  equally,  and  indeed  is  a  general 
rule. '  1  Bigelow,  Fr.  524,  526.  The  doc- 
trine inconsistent  with  that  which  has  been 
declared  by  this  court  is  said  by  the  writer 
last  quoted  to  be  dead  in  England,  if  it 
ever  existed  there,  and  to  be  moribund  in 
this  country.  His  exact  words  are  not 
quoted,  for  they  are  not  at  the  moment  of 
writing  at  hand. 

So,  Sir  Frederick  Pollock  says:     "In  the 
case  of   active  misrepresentation,   it  is   no 
answer,   in   proceedings  either  for  damages 
or  for  setting  aside  the  contract,  to  say  that 
the  party  complaining  of  the  misrepresenta- 
tion had  the  means  of  making  inquiries," 
— and  he  quotes  the  principle  that  "no  man 
can    complain    that    another    has    too    im- 
plicitlv  relied  on  the  truth  of  what  he  has 
himself    stated."      Williston's    Wald's    Pol- 
lock  on  Contracts,  693,  694.    In  a  House  of 
Lords  case  this  principle  was  thus  declared 
by     Lord    Chancelor    Chelmsford:     "When 
once  it  is   established  that  there  has  been 
any  fraudulent  misrepresentation  or  wilful 
concealment   by   which   a   person   has   been 
induced  to  enter  into  a  contract,  it  is  no 
answer  to  his  claim  to  be  relieved  from  it, 
to  tell  him  that  he  might  have  known  the 
truth  by  proper  inquiry.     He  has  a  right 
to  retort  upon  his  objector,  'You,  at  least, 
who  have  stated  what  is  untrue,  or  have 
concealed  the  truth  for  the  purpose  of  draw- 
ing me  into  a  contract,  cannot  accuse  me 
of  want  of   caution  because  I    relied    im- 
plicitly upon  your  fairness  and  honesty.'  *' 
Central    R.    Co.    v.    Kisch,    L.    R.    2    H. 
L.  99,   120,    6    Eng.   Rul.    Cas.   759.    This 
is  the  expression  of  no  obscurantist.     The 
iMre  statement  proves  itself.     It  expresses 
a  doctrine    the   soundness    of    which    the 
sages  and  votaries  of  the  common  law  per- 
30L.ILA.(N.S.) 


ceive,  not  always  altogether  clearly,  but 
with  a  vision  which  sufficed.  Any  different 
doctrine  carried  to  its  logical  conclusion 
would  facilitate  transactions  in  gold  bricks, 
salted  mines,  bogus  diamonds  as  real,  fac- 
similes as  originals,  and  would  permit  a 
variety  of  things  destructive  of  commercial 
integrity.  The  maxim  which  requires  a 
party  to  a  trade  to  look  out  for  himslf  has 
a  wise  and  broad  application.  We  would 
not  traduce  it,  or  deny  to  it  the  legitimate 
application  to  which  it  is  entitled.  But  it 
cannot  be  permitted  that  that  maxim  should 
be  so  construed  as  to  portray  the  law  in 
caricature,  and  to  render  it  an  instrument 
of  craft,  a  tool  of  fraud,  a  tailsman  of  in- 
justice, a  key  by  the  use  of  which  one  than 
may  plimder  another.  For  the  commerce  of 
the  world  is  promoted,  not  by  cunning,  but 
by  such  wisdom  as  is  consistent  with  that 
good  faith  which  underlies  everything  in 
the  social  order  that  has  stability. 

Whether  in  a  given  case  a  party  did  rely 
upon  the  misrepresentations  of  another,  in- 
stead of  upon  his  own  judgment  and  knowl- 
edge, or  means  of  knowledge,  is  a  question 
of  fact  to  be  determined  upon  a  hearing; 
and  where  the  allegations  are  such  as  are 
here  made,  a  defendaiit  cannot  prevail  on 
demurrer.  Whitton  v.  Goddard,  36  Vt.  730; 
Hoyt  V.  Hanbury  (Shields  v.  Hanbury)  128 
U.  S.  584,  32  L.  ed.  565,  9  Sup.  Ct.  Rep. 
176. 

The  result  is  that  the  decree  sustaining 
the  demurrer  and  adjudging  the  bill  insuffi- 
cient is  reversed,  and  the  case  is  remanded. 
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V. 

MATTHEW  MORONEY  et  al. 
(173  Ind.  574,  91  N.  E.  3.) 

Tax  —  drainage  assessment. 

1.  The  making  of  assessments  for  drain- 
age improvements  is  an  exercise  of  the  pow- 
er of  taxation. 

Same  —  displacing  mortgage  lien. 

2.  A  statute  making  a  drainage  assess- 
ment take  priority  over  existing  mortgages, 

Note,  —  Superiority  of  lien  of  local  as- 
sessment  over  prior  lien. 

This  note  is  supplementary  to  a  note 
to  Seattle  v.  Hill,  35  L.R.A.  372,  having  the 
same  title.  It  deals  with  local  assess- 
ments as  distinct  from  general  taxes.  The 
question  as  to  the  rights  and  duties  as  be- 
tween vendor  and  vendee  in  paying  assess- 
ments is  without  the  scope  of  the  note,  and 
is  not  discussed.  As  to  whether  life  ten- 
ant or  remainderman  must  bear  the  cost 
of  a  public  improvement,  see  note  to  Mea- 
nor  V.  Goldsmith,  10  L.R.A.(N.S.)  342. 
As  to  effect  upon  an  assessment  levied  for 
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without  notice  to  the  mortgagees  out  of  pos- 
session, does  not  deprive  them  of  their 
property  without  due  process  of  law. 

Same  —  obllfiration  of  contract. 

3.  The  obligation  of  the  contract  of  a 
mortgagee  is  not  impaired  by  the  passage 
of  a  drainage  law  providing  that  the  as- 
sessment upon  the  property  shall  have  pri- 
ority over  the  mortgage,  without  requiring 
notice  of  the  assessment  to  be  given  the 
mortgagee. 

Appeal  —  cross  errors  -»  consideration. 

4.  Cross  assignments  of  error  will  not  be 
considered  where  appellees  ask  an  affirm- 
ance of  the  judgment,  which  can  be  done 
without  considering  them. 

(March  9,   1910.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Cass  County  in 
defendants'  favor  in  a  suit  to  foreclose  cer- 
tain real-estate  mortgages  and  to  enjoin  the 
assertion  against  the  real  estate  described 


therein  of  any  lien  for  certain  ditch 
ments.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  George  A.  Gamble,  and  Mo 
Connell,  Jenklnes,  Jenkines,  &  Stuart 
for  appellant. 

Messrs.  Myers  &  Yarlott  for  appellees. 

Monks,  J.,  delivered  the  opinion  of  the 
court: 

Suit  by  appellant  against  appellees  for 
strict  foreclosure  of  certain  mortgages,  and 
that  they  be  forever  barred  and  enjoined 
from  asserting  any  lien  on  the  real  estate 
described  in  said  mortgages  for  a  diteh  as- 
sessment against  the  same,  under  the  ditch 
law  approved  March  7,  1891  (Acts  1891,  pp. 
466-487),  being  §§  5690-5717,  Burns'a 
Anno.  Stat.  1901.  After  issues  were 
formed,  the  case  was  tried  by  the  court,  a 
special  finding  of  facts  made,  and  con- 
clusions of  law  stated  thereon  in  favor  of 


public  improvements,  of  the  subsequent  con- 
demnation of  the  property  for  other  city 
purposes,  see  Re  Spring  Valley  Park,  16 
L.R.A.(N.S.)  834.  As  to  personal  liability 
of  the  property  owner  to  pay  assessments 
for  local  improvements,  see  note  to  Brookings 
V.   Natwick,   18   L.K.A.(N.S.)    1259. 

Power  of  legislature  to  make  special  assess- 
ments superior  to  other  prior  liens. 

Both  taxes  and  special  assessments  for 
local  improvements  are  levied  under  the 
sovereign  power  of  the  state,  and  under  the 
theory  that  they  are  for  the  general  good. 
The  same  means  may  be  given  for  their  en- 
forcement. As,  therefore,  the  legislature 
has  the  constitutional  power  to  declare  that 
taxes  shall  be  a  lien  on  land  prior  to  all 
other  liens,  so  it  has  the  power  to  declare 
that  special  assessments  shall  be  a  lien 
prior  to  all  other  liens  of  a  private  nature, 
even  though  they  may  have  attached  before 
the  assessment  was  made. 

Thus,  the  legislature  may  make  the  lien 
of  a  special  assessment  superior  to  a  pri- 
or mortgage.  Wilson  v.  California  Bank, 
121  Gal.  630,  64  Pac.  119;  Weinreich  v. 
Hensley,  121  Cal.  647,  64  Pac.  264;  German 
Sav.  &  L.  Soc.  V.  Ramish,  138  Cal.  120,  69 
Pac.  89,  70  Pac.  1067;  O'Dea  v.  Mitchell, 
144  Cal.  374,  77  Pac.  1020;  Chase  v.  Trout, 
146  Cal.  360,  80  Pac.  81 ;  State  v.  Kilburn, 
81  Conn.  9,  129  Am.  St.  Rep.  206,  69  Atl. 
1028;  Lybass  v.  Ft.  Myers,  66  Fla.  817,  47 
So.  346  (given  after  the  statute  went  in- 
to effect)  ;  State  ex  rel.  Ely  v.  iEtna  L.  Ins. 
Co.  117  Ind.  261,  20  N.  E.  144;  Pierce  v. 
iEtna  L.  Ins.  Co.  131  Ind.  284,  31  N.  E. 
68  (dioium)  ;  Murphy  v.  Beard,  138  Ind.  660. 
38  N.  E.  33;  Bloomington  v.  Phelps,  140 
Ind.  696,  49  N.  E.  681 ;  O'Brien  v.  Bradley, 
28  Ind.  App.  487,  61  N.  E.  942;  Dressman 
V.  Farmers'  k  T.  Nat.  Bank,  100  Ky.  571, 
36  L.R.A.  121,  38  S.  W.  1062;  Re  New 
Orleans  Draining  Co.  11  La.  Ann.  338 ;  Ran- 
ney  v  Burthe,  15  La.  Ann.  343;  Auditor 
30  L.R.A.(N.S.) 


General  v.  Bishop,  161  Mich.  117,"  125  N. 
W.  716;  Morey  v.  Duluth,  76  Minn.  221, 
77  N.  W.  829;  Howell  v.  Essex  County  Road 
Board,  32  N.  J.  Eq.  672;  Hudson  Trust  & 
Sav.  Inst.  V.  Carr-Curran  Paper-Mills  Co. 
58  N.  J.  Eq.  69,  43  Atl.  418 ;  Shaler  v.  Mc- 
Aleese, 73  N.  J.  Eq.  536,  68  Atl.  416;  Clif- 
ton V.  Cincinnati,  6  Ohio  Dec.  Reprint,  570 
(purchase  money  mortgages)  ;  Donoliue  v. 
Brotherton,  7  Ohio  N.  P.  307;  loledo  use 
of  Horan  v.  Barnes,  8  Ohio  C.  C.  084 ;  Belle- 
vue  V.  Umstead,  38  Pa.  Super.  Lt.  116; 
Kirby  v.  Waterman,  17  S.  D.  319,  96  N. 
W.  129;  Richmond  v.  Williams,  102  Va. 
733,  47  S.  E.  844. 

Or  to  a  prior  mechanics'  lien.  Pennock 
V.  Hoover,  6  Rawle,  291;  Pittsburg's  Appeal, 
70  Pa.  142. 

Or  to  a  homestead.  Nevin  v.  Allen,  15 
Ky.  L.  Rep.  830,  26  S.  W.  180. 

Under  a  constitutional  provision  that  the 
school  fund  shall  "remain  a  perpetual  fund, 
the  interest  of  which  shall  be  inviolably 
appropriated  to  the  support  and  encourage- 
ment of  the  public,  or  common,  schools," 
and  that  '*no  law  shall  ever  be  made  author- 
izing said  fund  to  be  diverted  to  any  other 
use,  the  legislature  cannot  constitutional- 
ly authorize  a  municipality  to  make  a  spe- 
cial assessment  a  lien  superior  to  that  of  a 
mortgage  in  wliich  such  school  fund  had 
been  invested;  at  least,  it  will  not  be 
deemed  that  the  municipality  has  been  giv- 
en such  power,  without  a  clear  and  unmis- 
takable expression  of  the  legislative  will: 
and  such  power  will  not  be  deemed 
to  be  given  by  a  charter  provision 
that  assessment  of  benefits  "shall  be  a  lien 
upon  the  land  on  account  of  which  they 
were  assessed."    State  v.  Kilburn,  suprA. 

— ^by  statute  subsequent  to  creation  of  pri- 
or lien. 

It  is  within  the  power  of  the  legislature 
not  only  to  make  the  lien  of  a  special  as- 
sessment   prior    to    mortgages    givoji    after 
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appellees,  and  that  said  ditch  tax  was  a 
prior  and  paramount  lien  to  the  lien  of  said 
mortgages,  and  rendered  judgment  against 
appellant. 

It  appears  from  the  special  finding  that  a 
proceeding  was  commenced  before  the  board 
of  commissioners  of  Cass  county  in  1893, 
under  the  drainage  law  approved  March  7, 
1891,  known  as  the  '*5-mile  drainage  law*' 
(Acts  1891,  pp.  455-467;  §§  6690-5717, 
Burns's  1901).  Such  proceedings  were  had 
that  said  drain  was  established  by  said 
board  of  commissioners  in  all  respects  as 
provided  in  said  act,  and  the  same  was  con- 
structed pursuant  to  and  in  conformity  with 
said  proceedings  and  as  required  by  said 
act.  That  before  the  enactment  of  said 
*'5-mile  drainage  law"  of  1891,  and  before 
said  ditch  proceedings  were  commenced,  ap- 
pellant was  the  owner  of  two  mortgages  exe- 
cuted by  one  Hale  and  his  wife  on  certain 
real  estate  in  said  Cass  county,  owned  by 


said  Hale,  to  secure  his  promissory  notes 
calling  for  $7,500.  The  real  estate  .de-« 
scribed  in  said  mortgages  was  assessed  with 
benefits  for  the  construction  of  said  ditch. 
All  the  owners  of  the  lots  and  parcels  of 
land  affected  by  said  proposed  drain  were 
notified  of  said  proceedings  in  all  respects 
as  required  by  said  drainage  law.  No  sum- 
mons or  other  process  was  served  on  appel- 
lant notifying  him  of  such  proceedings,  nor 
was  he  named  as  a  party  thereto,  but  his 
mortgagor.  Hale,  who  was  then  in  posses- 
sion of  the  mortgaged  premises,  as  owner 
thereof,  after  he  was  served  with  notice  of 
said  proceedings  and  before  the  day  fixed 
for  the  hearing  of  said  petition  and  report, 
personally  notified  appellant  of  the  pendency 
of  said '  ditch  proceeding,  and  that  said 
real  estate  was  assessed  with  benefits.  Said 
appellant  was  at  that  time,  and  ever  since 
has  been,  a  resident  of  said  Cass  county,  and 
has,  at  all  times  since  said  notice  was  given 


the  passage  of  a  statute  giving  such  liens 
superiority  over  prior  mortgages,  but  even 
to  give  such  liens  priority  over  mortgages 
given  before  the  passage  of  such  a  statute. 
German  Sav.  &  If.  Soc.  v.  Ramish  and 
Murphy  v.  Beard,  supra. 

And  such  act  of  tne  legislature  is  not 
open  to  the  objection  that  it  impairs  the 
obligation  of  a  contract.  German  Sav.  & 
L.  Soc.  V.  Ramish,  supra. 

Nor  is  it  in  violation  of  the  14th  Amend- 
ment to  the  Constitution  of  the  United 
States.     Ibid. 

In  discussing  its  reasons  for  this  conclu- 
sion, the  court,  in  Murphy  v.  Beard,  su- 
pra, said:  "Tlie  ownership  in  fee  of  the 
the  real  estate  affected  by  such  uses,  while 
a  vested  right,  is  not  more  sacred  .than  the 
right  of  the  public  to  appropriate  such  real 
estat  to  such  uses.  When  ownership  is 
acquired,  it  is  necessarily  with  the  implied 
understanding  that  it  is  subject  to  this 
paramount  right  of  the  public.  .  .  . 
Treating  the  appellant's  security  as  a  vest- 
ed right,  we  may  ask.  Is  it  more  potent 
against  the  rights  of  the  public  than  the 
ownership  of  the  land  itself?  Certainly 
not."  And,  again,  the  court  said:  "If  the 
gravel  road  enhanced  the  value  of  the  se- 
curity, and  it  is  upon  the  presumption  that 
it  did  that  the  assessment  was  authorized 
and  was  made,  it  is  only  equitable  to  charge 
the  assessment  against  the  land  senior  to  the 
mortgage;  and  if  the  power  to  do  so  were 
denied,  the  necessary  functions  of  govern- 
ment exercised  under  the  powers  of  emi- 
nent domain  could  be  obstructed  and  practi- 
cally defeated  by  the  execution  of  liens  by 
the  property  owner  opposed  to  public  im- 
provements." 

It  was  held  in  Sinking  Fund  Comrs.  v.  Lin- 
den Twp.  40  N.  J.  Eq.  27,  that  a  statute 
allowing  a  reassessment  because  a  former 
one  was  defective,  and  providing  that  from 
and  after  the  filing  of  the  map  and  report 
on  such  reassessment,  the  assessments  shall 
be  and  remain  a  lien  upon  each  lot  of  prop- 
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erty  assessed,  until  they  shall  be  paid  and 
satisfied  notwithstanding  any  devise,  descent, 
or  alienation  thereof,  or  any  judgment, 
mortgage,  or  encumbrance  thereon,  is  con- 
stitutional; and  assessments  made  on  such 
reassessment  take  precedence  over  a  mort- 
gage given  after  the  original  defective  as- 
sessment, but  before  the  enactment  of  the 
statute  permitting  the  reassessment. 

The  legislature  may  constitutionally 
make  the  property  of  a  street  car  company 
liable  to  a  lien  for  the  cost  of  paving  be- 
tween its  tracks,  and  make  such  lien  supe- 
rior to  a  mortgage  given,  prior  to  the  pas- 
sage of  the  statute,  where  the  Constitution 
provided  that  "no  irrevocable  or  uncontrol- 
lable grant  of  special  privileges  or  immuni- 
ties shall  be  made,  but  all  privileges  and 
franchises  granted  by  the  legislature  or 
created  under  its  authority  shall  be  sub- 
ject to  the  control  thereof."  Storrie  v. 
Houston  City  Street  R.  Co.  92  Tex.  129,  44 
L.R.A,  716,  46  S.  W.  796. 

Wliere  statute  does  not  expressly  give  pref- 
erence over   pre-existing  liens. 

—-in  general. 

In  the  absence  of  statutory  authority  on 
the  subject,  the  lien  of  a  special  assessment 
will  not  be  superior  to  that  of  a  lien  of  a 
private  nature  prior  in  time.  State  ex  rel. 
Ely  V.  iEtna  L.  Ins.  Co.  117  Ind.  252,  20 
N.  E.  144;  Killian  v.  Andrews,  130  Ind. 
579,  30  N.  E.  700;  Pierce  v.  iGtna  L.  Ins. 
Co.  131  Ind.  284,  31  N.  E.  68;  State  ex 
rel.  Vawter  v.  Loveless,  133  Ind.  600,  33  N. 
E.  622 ;  Morey  v.  Duluth,  75  Minn.  221,  77 
N.  W.  829;  Lincoln  Street  R.  Co.  v.  Lin- 
coln, 61  Neb.  109,  84  N.  W.  802;  Shaler 
V.  McAleese,  73  N.  J.  Eq.  636,  68  Atl.  416; 
Bellevue  v.  Umstead,  supra. 

But  the  intention  of  the  lawmaking  pow- 
er to  give  priority  to  a  municipal  lien  for 
local  improvements  over  contract  liens  of 
individuals  may  be  implied  from  the   Ian- 
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^im  by  said  Hale,  had  actual  notice  and 
knowledge  of  said  proceedings  and  of  the 
assessment  of  benefits  against  said  land. 
Bonds  were  sold  on  the  strength  of  said 
assessment  made  for  the  purpose  of  paying 
for  the  construction  of  said  drain,  and  the 
same  was  finally  constructed.  Afterwards, 
to  wit,  in  March,  1905,  a  judgment  and  de- 
cree of  foreclosure  of  said  mortgages  in 
favor  of  appellant  was  rendered  against 
said  Hale  and  wife,  and  afterwards,  on  June 
7,  1905,  appellant  purchased  said  land  at 
sheriff's  sale  under  said  decree,  and  on  the 
expiration  of  one  year  from  said  day  of  sale, 
received  a  sheriff's  deed  therefor.  After- 
wards this  action  was  brought  by  appellant 
for  a  strict  foreclosure  of  said  mortgages 
against  appellees. 


Appellant  insists  that  "as  said  act  of  1891 
provides  that  assessments  upon  real  estate 
made  to  pay  for  the  construction  of  a  ditch 
or  drain  shall  be  a  first  and  paramount  lien 
upon  the  real  estate  assessed,  and  does  not 
provide  in  any  manner  for  notice  of  any 
kind  to  be  given  to  the  holder  and  owners 
of  mortgages  in  existence  and  of  record  at 
the  time  such  ditch  law  went  into  force,  it 
is    unconstitutional    and   void,    because    in 
confiict  with  §  24,  art.  1,  of  the  Constitu- 
tion of  Indiana,  and  with  §  1,  art.  14,  of 
the  Constitution  of  the  United  States,  which 
provide  that  no  person   shall  be   deprived 
of  his  property  without  due  process  of  law, 
and  because  such  statute,  as  applied  to  mort- 
gage contracts  executed  and  of  record  prior 
to  its  enactment,  impairs  the  obligation  of 


guage  of  the  law  creating  the  lien,  and 
from  the  nature  and  purpose  of  the  lien. 
Lybass  v.  Ft.  Myers,  66  Fla.  817,  47  So. 
346;  State  ex  rel.  Ely  v.  JStna  L.  Ins.  Co. 
117  Ind.  251,  20  N.  E.  144;  Morey  v.  Du- 
luth,  supra  (even  when  the  statute  does 
|iot  specifically  declare  the  lien  of  the  as- 
sessment paramount). 

And  it  has  been  held  that,  to  give  the  lien 
of  the  assessment  priority,  the  statute  need 
not  expressly  declare  that  the  lien  of  the 
assessment  is  paramount  to  all  other  liens, 
if  the  intent  of  the  legislature  to  make  it 
so  may  be  gathered  from  the  various  pro- 
visions read  together.  Morey  v.  Duluth,  su- 
pra; Richmond  v.  Williams,  102  Va.  733, 
47  S.  E.  844. 

— particular  statutes  held  to  make  assess- 
ment  lien    superior. 

The  intent  of  the  legislature  to  make  the 
lien  of  a  special  assessment  for  sidewalks 
in  a  municipality  superior  to  prior  liens  of 
a  private  character  attaching  subsequent  to 
the  passage  of  the  statute  may  be  inferred 
from  a  provision  in  a  municipal  charter 
that,  upon  a  lotowner  failing  to  construct 
or  repair  a  sidewalk  in  front  of  his  lot,  the 
municipality  may  do  so,  and  make  the  cost 
a  lien  on  the  lot,  and  from  a  general  law 
providing  that  in  case  the  lotowjier  fails  to 
construct  or  repair  the  sidewalk,  the  muni- 
cipality "may  have  the  same  done,  which 
shall  be  a  lien  against  said  lots,  which 
lien  may  be  enforced  in  the  manner  pre- 
scribed," etc.    Lybass  v.  Ft.  Myers,  supra. 

A  special  assessment  is  made  superior 
to  a  prior  mortgage  by  a  statute  declaring 
that  "such  assessment  .  .  .  shall  be  a 
lien  upon  the  property  so  assessed,  .  .  . 
and  shall  have  precedence  over  all  other 
liens  excepting  taxes,  and  shall  not  be  de- 
vested by  any  judicial  sale."  Blooming- 
ton  V.  Phelps,  349  Ind.  696.  49  N.  E.  681 
(terms  of  statute  given  in  O'Brien  v.  Brad- 
ley, 28  Ind.  App.  487,  61  N.  E.  942). 

Where,  by  the  terms  of  its  charter,  a 
street  railway  company  is  required  to  pave 
the  space  between  its  tracks,  the  lien  of  a 
special  assessment  to  pay  for  such  paving 
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is  superior  to  the  lien  of  a  mortgage  given 
before  the  assessment.  Cambria  Iron  Co.  v. 
Union  Trust  Co.  (Union  'Irust  Co.  v.  Rich- 
mond City  R.  Co.)  154  Ind.  291,  48  L.R.A. 
41,  56  N.  E.  745,  56  N.  E.  005.  The  court  in 
the  above  case  said:  "llie  right  the  appel- 
lants seek  to  enforce  is  more  than  a  gen- 
eral claim  for  money,  for  it  is  a  right  blend- 
ed with  the  right  of  the  mortgagor  to  occu- 
py and  use  the  streets,  and  one  which  the 
mortgagees  were  required  to  take  notice  of 
and  estimate  in  the  acceptance  of  their 
mortgage.  The  liability  does  not  rest  u^n 
a  claim  against  the  mortgagor,  but  upon 
the  duty  which  arises  out  of  the  occupancy 
of  the  streets." 

Where  it  is  declared  by  statute  that  the 
lien  of  a  sewer  assessment  shall  remain  a 
lien  until  fully  paid,  and  shall  have  pre- 
cedence over  all  other  liens  except  taxes, 
a  sale  under  a  precept  for  the  collection 
of  the  assessment  confers  upon  the  purchas- 
er an  incipient  title,  subject  to  the  statu- 
tory right  of  the  owner,  or  the  mortgagee 
for  him,  to  redeem  within  the  year;  and 
upon  execution  of  the  treasurer's*  deed,  the 
holder  thereof  will  take  an  absolute  estate 
in  fee  simple,  freed  from  the  right  of  re- 
demption, his  title  being  unimpeachable  and 
unencumbered.     O'Brien  v.  Bradley,  supra. 

A  lien  for  a  street  assessment  is  by  nec- 
essary implication  given  priority  in  rank 
to  an  antecedent  mortgage  on  the  property, 
by  a  city  charter  authorizing  such  assess- 
ments, and  providing  that  "a  lien  is  hereby 
given  on  the  lots.  .  .  .  whicli  costs  and 
expenses  may  be  listed  and  collected  as  other 
taxes,"  although  such  charter  does  not  ex- 
pressly declare  that  they  shall  be  prior  in 
rank  to  other  liens.  Dressman  v.  Farm- 
ers' &  T.  Nat.  Bank,  100  Ky.  571,  36  L.R.A. 
121,  38  S.  W.  1052,  followed  in  Dressman 
v.  Simonin,  104  Ky.  693,  47  S.  W.  767,  in 
the  case  of  a  sewer  assessment. 

The  lien  of  a  special  assessment  is  made 
superior  to  a  mortgage  prior  in  time,  by  a 
statute  providing  that  the  municipal  lien 
shall  remain  a  lien  until  fully  paid  and  sat- 
isfied. German ia  Sav.  Bank  v.  Miller,  31 
Pittsb.  L.  J.  N.  S.  16;  Richmond  v.  Wil- 
liams, supra. 
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such  mortgage  contract,  and  denies  to  the 
owner  of  such  mortgage  contract  due  pro- 
cess of  law."  Appellant  also  insists  that 
"laws  enacted  by  the  legislature  for  such 
public  improvements  as  the  construction  of 
public  highways  or  drains  is  not  an  exer- 
cise of  the  power  of  taxation." 

As  to  the  last  contention,  it  has  been  held 
by  many  courts  of  last  resort  that  the  legis- 
lature, in  enacting  such  laws,  exercises  the 
sovereign  power  of  taxation.  Cooley,  Taxn. 
2d  ed.  pp.  1181-1183;  Fallbrook  Irrig.  Dist. 
V.  Bradley,  164  U.  S.  112,  176-178,  41  L.  ed. 
369,  394,  395,  17  Sup.  Ct.  Rep.  56,  and  cases 
cited;  French  v.  Barber  Asphalt  Paving  Co. 
181  U.  S.  324,  46  L.  ed.  879,  21  Sup.  Ct. 
Rep.  625,  and  cases  cited;  Voris  v.  Pitts- 
burg Plate  Glass  Co.  163  Ind.  599-609,  70 


N.  £.  249,  and  cases  cited;  State  ex  rel. 
Hendricks  v.  Marion  County,  170  Ind.  595, 
604,  605,  609-617,  82  N.  E.  482,  and  cases 
cited;  State  ex  rel.  Geake  v.  Fox,  158  Ind. 
126,  135,  136,  56  L.R.A.  893,  63  N.  E.  19. 

Section  3  of  said  act  of  1891,  being 
§  569^,  Burns's  Anno.  Stat.  1901,  requires 
that  the  viewers  shall  "make  and  return  a' 
schedule  of  all  the  lots  and  lands  and  pri- 
vate or  corporate  roads  or  railroads  that 
will  be  benefited  or  damaged  by  the  improve- 
ment, and  the  damage  or  benefit  to  each 
tract  of  land  of  40  acres  or  less,"  and  that 
they  shall  show  the  "name  of  the  owner  of 
each  tract  of  land  as  the  same  appears  on 
the  tax  duplicate  at  the  time."  Section  4 
of  said  act  of  1891,  being  §  5693,  Burns's 
1901,  provides  that,  after  the  filing  of  the 


The  same  thing  is  true  of  a  judgment. 
Potts vi lie  V.  Knecht,  1  Leg.  Rec.  Rep.  45, 
cited  in  36  Century  Dig.  col.  1622. 

The  lien  of  a  special  assessment  takes  pre- 
cedence over  that  of  a  prior  mortgage,  un- 
der a  statute  providing  that  assessment 
shall  be  a  lien  from  the  time  of  confirma- 
tion until  paid,  notwithstanding  any  de- 
vise, descent,  alienation,  mortgage,  or  other 
encumbrances  thereof.  Hand  v.  Startup,  38 
N.  J.  £q.  115,  affirmed  on  the  opinion  of  the 
chancellor,  in  41  N.  J.  Eq.  663,  7  Atl.  565. 

The  lien  of  a  special  assessment  is  made 
paramount  to  all  pre-existing  mortgages 
and  encumbrances,  by  a  statute  providing 
that  "all  such  assessments  .  .  .  shall 
be  and  become  a  first  and  paramount  lien 
upon  the  land  and  real  estate  so  assessed, 
from  the  date  of  confirmation,"  especially 
in  view  of  a  subsequent  specific  provision 
for  the  redemption  of  the  land  sold  under 
the  assessment,  by  any  mortgagee  or  any 
person  having  an  estate  therein.  Shaler 
V.  McAleese,  73  N.  J.  Eq.  536,  68  Atl.  416. 

llie  lien  of  a  special  assessment  is  given 
precedence  over  a  prior  mortgage,  by  a  stat- 
ute allowing  the  municipal  authorities  to 
place  the  unpaid  assessment  upon  the  grand 
duplicate  to  be  collected  as  other  taxes  are 
collected.  Clifton  v.  Cincinnati,  5  Ohio  Dec. 
Reprint,  570  (purchase  money  mortgage)  ; 
Moerlein  Brewing  Co.  v.  Westmeier,  4  Ohio 
C.  C.  296.  But  see  Pierce  v.  ^^tna  L.  Ins. 
Co.  infra,  under  subtitle,  "Particular  stat- 
utes held  not  to  make  assessment  lien  su- 
perior." 

Special  assessments  are  given  precedence 
over  prior  mechanics*  liens,  by  a  statute 
declaring  that  the  lien  of  such  assessments 
shall  have  priority  to,  and  shall  be  satisfied 
before,  any  recognizance,  mortgage,  debt,  ob- 
ligation, or  responsibility  which  said  real 
estate  may  become  charged  with  or  liable 
to.  Pennock  v.  Hoover,  5  Rawle,  291;  Har- 
vey V.  South  Chester,  99  Pa.  565. 

Under  a  statute  providing  that  "the  as- 
sessments authorized  by  this  act  shall  be 
liens  upon  the  properties  assessed  from  the 
commencement  of  the  improvements  lor 
which  they  were  made,  and  shall  .  .  . 
continue  liens  for  five  years.  •  •  .  If,  on 
30  L.R.A.(N.S.) 


any  sheriff's  sale  or  other  judicial  sale, 
enough  be  not  realized  to  pay  off  the  lien, 
it  shall  continue  to  be  a  lien  until  the  whole 
amount  with  the  costs  be  paid  in  full,"  the 
lien  of  the  assessment  is  superior  to  that 
of  prior  liens,  and  must  be  first  satisfied; 
and  if  the  amount  realized  on  such  judicial 
sale  is  not  sufficient  to  pay  off  the  assess- 
ment lien,  then  the  balance  shall  remain  a 
lien.     Pittsburg's  Appeal,  70  Pa.  142. 

The  lien  of  a  special  assessment  is  made 
superior  to  the  lien  of  a  prior  judgment,  by 
a  statute  providing  that  such  an  assess- 
ment shall  be  and  remain  first  liens  on  the 
lands  assessed  from  the  commencement  of 
the  improvement,  that  the  property  may  be 
sold  on  a  levari  facias  on  judgment  record- 
ed on  the  lien  filed,  and  that  the  proceed- 
ing shall  be  deemed  a  proceeding  in  rem, 
Haus's  Estate,  2  Pa.  Dist.  R.  88. 

The  charge  for  street  improvements  creat- 
ed by  a  statute  declaring  that  "until  re- 
covery of  such  expenses  and  interest,  the 
same  shall  be  a  charge  on  the  premises," 
is  not  on  the  interest  of  the  owner  of  the 
premises,  but  on  the  premises  themselves; 
and  hence  premises  subject  to  a  covenant 
retricting  the  owner  thereof  from  building 
thereon  may,  for  the  purpose  of  satisfying 
such  charge,  be  ordered  to  be  sold  free  from 
such  restrictive  covenant,  although  the  own- 
ers of  the  dominant  estate  would  be  there- 
by injured.  Tendring  Union  v.  Dowton,  L. 
R.  45  Ch.  Div.  583.  . 

Such  charge  is  also  superior  to  a  mort- 
gage. Birmingham  v.  Baker,  L.  R.  17  Ch. 
Div.  782,  16  Eng.  Rul.  Cas.  408. 

A  special  assessment  is  made  a  lien  on 
the  land  affected  superior  to  a  mortgage 
prior  in  time  both  to  the  lien  of  the  assess- 
ment and  to  the  statute  itself,  by 
a  statute  providing  that  the  assess- 
ment "shall  constitute  and  be  considered  a 
first  lien  on  the  real  estate  assessed,  in  the 
same  manner  as  other  taxes  are;"  and  such 
superiority  is  not  taken  away  or  qualified 
by  a  later  statute  providing  that  such  lien 
shall  relate  to  the  time  of  filing  the  peti- 
tion. Murphy  v.  Beard,  138  Ind.  560,  38 
N.  E.  33. 

In  Morris  v.  Hainer,  16  Pa.  Co.  Ct.  468, 


766 


INDIANA  SUPREME  COURT. 


IklAB., 


report  of  said  viewers,  the  auditor  shall 
immediately  fix  a  day  for  the  hearing  of  the 
same,  and  issue  summons  *'to  be  served  up- 
on the  owners  or  the  owner,  or  agent  or 
tenant  of  such  owner,  of  any  lot  or  parcel 
of  land  affected  by  the  proposed  improve- 
ment." Sections  4,  5,  6,  and  7  of  said  act 
of  1891,  being  §§  5693-5696,  Bunis's  1901, 
make  provision  for  notice  and  a  hearing  be- 
fore the  board  of  commissioners  and  an  ap- 
peal to  the  circuit  court,  as  to  the  amount 
of  benefits  and  damages  assessed.  Under 
§  12  of  said  act,  being  §  5701,  Bums's  1901, 
the  benefits  assessed  against  the  real  estate 
in  the  taxing  district  are  placed  upon  a 
special  tax  duplicate,  and  are  "a  first  and 
paramount  lien  upon  the  real  property  as- 

tlie  court,  construing  a  statute  providing 
that  "said  lien  [for  municipal  improve- 
ments] shall  have  priority  to,  and  shall  be 
fully  paid  and  satisfied  before,  any  other  lien 
or  encumbrance  of  whatsoever  kind  or  na- 
ture, with  which  the  land  assessed  may  be- 
come charged,  and  shall  not  be  devested  by 
any  judicial  sale,  except  as  to  such  portion 
of  the  proceeds  of  the  sale  as  may  actually 
be  applied  for  the  payment  of  such  lien," 
held  that,  in  case  all  liens  filed  prior  to 
the  municipal  lien  are  paid,  and  the  pro- 
ceeds of  a  judicial  sale  being  applied  to  the 
liens  in  their  order  reaches  and  pays  part 
of  the  municipal  lien,  the  lien  is  discharged 
to  the  extent  of  the  payment,  otherwise  it 
remains  fi  lien  that  cannot  be  devested  by 
any  judicial  sale,  except  a  sale  on  execu- 
tion on  the  lien  itself,  and  that  it  remains 
a  lien  on  the  land,  and  the  purchaser  takes 
it  subject  to  said  lien. 

— particular  statutes  held  not  to  make  as- 
sessment lien  superior. 

A  statute  providing  simply  that  the  as- 
sessment shall  ''be  a  lien  from  the  date  of 
filing  the  report  of  the  commissioners"  does 
not  make  the  lien  of  the  assessment  superior 
to  that  of  a  prior  mortgage.  State  ex  rel. 
Ely  V.  iEtna  L.  Ins.  Co.  117  Ind.  251,  20  N. 
E.  144. 

Nor  does  a  statute  providing  that  the  as- 
sessment shall  be  a  lien  "from  the  time  of 
filing  the  petition."  Killian  v.  Andrews, 
130  Ind.  579,  30  N.  E.  700. 

Nor  does  a  statute  containing  no  provision 
declaring  assessments  liens  upon  the  lands 
benefited,  though  providing  that  the  assess- 
ments made  should  be  placed  upon  the  tax 
duplicate  and  collected  as  ''other  taxes," 
etc.,  but  without  declaring  that  they  were 
taxes,  and  containing  no  provision  for  notice 
to  lien  holders  or  to  any  persons  except  own- 
ers. Pierce  v.  JEtna.  L.  Ins.  Co.  131  Ind.  284, 
31  N.  E.  68.  But  see,  supra,  Clifton  v.  Cin- 
cinnati and  Moerlein  Brewing  Co.  v.  West- 
meier,  under  subtitle,  "Particular  statutes 
held  to  make  assignment  lien  superior." 

The  lien  of  municipal  assessments  is  not 
given  precedence  over  other  prior  liens  at- 
30  L.R.A.(N.S.) 


sessed  in  the  same  manner  and  form  as  other 
taxes." 

It  is  within  the  power  of  the  legislature 
to  declare  an  assessment  lien  for  the  con- 
struction of  a  public  drain  or  the  improve- 
ment of  a  public  highway  shall  have  prior- 
ity over  other  liens.  They  may  be  given 
priority  over  preexisting  mortgages,  as  does 
the  said  drainage  law  of  1891.  State  ex  rel. 
Ely  V.  iEtna  L.  Ins.  Co.  117  Ind.  251,  20  N. 
K.  144;  Bloomington  v.  Phelps,  149  Ind. 
596,  601,  49  N.  E.  581;  Murphy  v.  Beard, 
138  Ind.  560,  38  N.  E.  33,  and  cases  cited; 
O'Brien  v.  Bradley,  28  Ind.  App.  487,  493, 
61  N.  E.  942;  Morey  v.  Duluth,  76  Minn. 
221,  77  N.  W.  829;  Chase  v.  Trout,  146 
Cal.  350,  80  Pac.  81;  German  Sav.  &  L. 
Soc.  ▼.  Ramish,  138  Cal.  120,  69  Pac.  89, 

taching  before  its  passage,  by  a  statute  pro- 
viding that  "all  municipal  claims  which 
nuiy  hereafter  be  lawfully  imposed  or  as- 
sessed on  any  property  .  .  .  shall  be, 
and  they  are  hereby  declared  to  be,  a  lien 
on  said  property,  .  .  .  and  said  liens 
shall  have  priority  to,  and  be  fully  paid  and 
satisfied  out  of  the  proceeds  of  any  judicial 
sale  of  said  property  before,  any  other  obli- 
gation, judgment,  claim,  lien,  or  estate  with 
which  said  property  may  become  charged,  or 
for  which  it  may  become  liable,"  as  a  stat- 
ute will  not  be  held  to  be  retroactive  un- 
less its  language  clearly  requires  such  con- 
struction. Martin  v.  Greenwood,  27  Pa.  Su- 
per. Ct.  245;  Bellevue  v.  Umstead,  38  Pa. 
Super.  Ct.  116;  Oil  City  Bldg.  &  L.  Asso. 
V.  Shanfelter,  29  Pa.  Super.  Ct.  251. 

Where  street  improvements  are  made, 
and  the  cost  of  paving  that  portion  of  the 
same  occupied  by  street  railway  companies  is 
levied  as  special  assessments  against  the 
property  of  the  several  street  railways  as 
separate  properties,  and  these  different 
street  railways  are  afterwards  consolidated 
and  merged  into  one  property,  and  operat- 
ed as  one  street  railway  system,  the  old 
companies  losing  their  individuality  and 
identity,  and  the  new  company  assuming 
the  burdens  and  obligations  of  the  con- 
stituent companies,  it  was  held,  in  Lincoln 
Street  R.  Co.  v.  Lincoln,  61  Neb.  109,  84  N. 
W.  802,  that,  as  between  the  consolidated 
company  and  the  municipal  authorities  levy- 
ing such  special  assessments,  the  liens  aris- 
ing by  reason  of  the  several  assessments 
against  the  different  constituent  companies 
and  properties  attach  to  the  new  property 
owned  and  operated  by  the  substituted  com- 
pany as  one  property,  in  its  entirety,  and 
may  be  enforced  by  the  sale  of  the  proper- 
ty without  dismemberment  and  separating 
it  into  fractional  properties  as  it  existed  be- 
fore consolidation.  But,  however,  it  was  al- 
so held  that  where  a  mortgage  was  placed 
upon  a  street  railway  property,  and  after- 
wards another  company  against  which  cer- 
tain liens  for  taxes  levied  as  special  assess- 
ments existed  was  consolidated  with  the 
mortgagor  company,  the  lien  of  the  mortgage 
on  the  property  covered  thereby  oould  aoK 
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70  Pac.  1067;  Hand  v.  Startup,  38  N.  J. 
Eq,  115;  Richmond  v.  Williams,  102  Va. 
733,  47  S.  E.  844;  Wabash  Eastern  R.  Co. 
V.  East  Lake  Fork  Special  Drainage  Dist. 
134  111.  384,  10  L.R.A.  286,  26  N.  E.  781; 
Seattle  v.  Hill,  35  L.R.A.  372  and  note  (14 
Wash.  487,  46  Pac.  17);  Kirby  v.  Water- 
man, 17  S.  D.  314,  06  N.  W.  129;  Doremus 
V.  Cameron,  49  N.  J.  Eq.  1,  22  Atl.  802; 
Weinreich  y.  Hensley,  121  Cal.  647,  54  Pac 
264;  Dressman  v.  Farmers'  &  T.  Nat.  Bank, 
100  Ky.  671,  36  L.R.A.  121,  38  S.  W.  1062; 
Dressman  v.  Simonin,  104  Ky.  693,  47  S.  W. 
767;  2  Page  &  J.  Taxation  by  Assessment, 
§  1068;  Elliott,  Roads  A  Streets,  2d  ed. 
§  599;  2  Cooley,  Taxn.  3d  ed.  pp.  866  et 
seq.;  27  Cyc.  Law  &  Proc,  pp.  1176,  1177, 
and  cases  cited;  Hamilton,  Special  Assess- 


ments, §  708;  25  Am.  &  Eng.  Enc.  Law,  2d 
ed.  pp:  1236,  1237,  and  notes. 

It  is  said  in  Elliott  on  Roads  A,  Streets, 
2d  ed.  §  699,  p.  627:  "Everyone  who  ac- 
quires an  interest  in  land  takes  it  subject 
to  the  right  of  the  sovereign  to  lay  gen- 
eral taxes  upon  it,  and  to  impose  upon  it 
the  burden  of  paying  the  expense  of  public 
improvements  which  confer  upon  the  land  a 
special  benefit.  .  .  .  Statutes  giving  a 
lien  are  remedial,  and  therefore  to  be  liber- 
ally construed,  and  so  construed  as  to  ac- 
complish the  legislative  purpose.  In  creat- 
ing liens  for  improvement  assessments,  the 
legislature  makes  secure  compensation  for 
what  is  in  truth  an  industrial  annexation 
to  the  land,  for  the  road  or  street  improved 
is  in  a  sense  an  appurtenance  of  the  land 


without  the  consent  of  the  mortgagee,  be 
impaired  by  the  agreements  and  acts  of  con- 
solidation; and  that  the  tax  lien  on  the 
property  consolidated  and  merged  into  the 
new  company  and  with  the  property  mort- 
gaged could  not  be  made  prior  to  the  mort- 
gage lien  on  all  the  property  after  cor^soli- 
dation;  that  the  tax  and  mortgage  liens  at- 
tached to  the  specific  properties  embraced 
in  the  levy  and  the  mortgage,  respectively; 
and  that  the  respective  liens  and  their  pri- 
orities could  be  preserved  only  by  separat- 
ing the  different  properties  into  their  con- 
stituent parts  as  before  consolidation,  and 
awarding  to  each  a  lien  according  to  pri- 
ority. 

This  case  was  followed  in  Lincoln  v.  Lin- 
coln Street  R.  Co.  67  Neb.  469,  93  N.  W. 
766. 

Under  a  statutory  provision  that  "no 
mortgage,  conveyance,  pledge,  transfer,  or 
encumbrance"  of  the  property  of  a  street 
railway  company,  "created  and  suffered  by 
any  such  company  .  .  .  after  the  time 
when  any  street,  or  part  thereof,  upon 
which  any  such  street  railway  shall  have 
been  laid,  shall  have  been  ordered  paved, 
repaved,  macadamized,  or  repaired,  shall  be 
made  or  suffered,  except  subject  to  the  ac- 
tual or  prospective  lien  of  said  special 
taxes,  whether  actually  levied  or  not,  if 
such  levy-  be  in  contemplation,"  the  lien  of 
a  mortgage  attaching  to  a  street  railway 
property  before  street  improvements  were 
projected  or  in  contemplation  is  prior  to 
the  lien  of  taxes  levied  thereafter,  as  spe- 
cial assessments  for  the  costs  and  expenses 
of  paving  the  right  of  way  of  such  street 
railway,  to  conform  to  the  improvement  of 
the  remainder  of  the  street.  Lincoln  Street 
R.  Co.  V.  Lincoln,  61  Neb.  109,  84  N.  W. 
802;  Lincoln  v.  Lincoln  Street  R.  Co.  67 
Neb.  469,  93  N.  W.  766. 

The  court  in  61  Neb.  109,  supra,  quoted 
and  approved  also  in  67  Neb.  469,  supra, 
said:  "By  the  language  used  it  is  contem- 
plated that  if  the  improvement  has  been 
projected  and  is  under  way,  that  is,  if  the 
street  'shall  have  been  ordered  paved,'  no 
lien  shall  be  created  except  subject  to  the 
prospective  lien.  The  language  of  the  stat- 
30  L.R.A.(N.S.) 


ute  excludes  the  idea  that  under  all  circum- 
stances the  lien  for  special  assessments 
shall  be  superior  to  all  other  liens.  If 
force  and  effect  be  given  to  the  language  of 
the  statute,  and  the  words  used  1^  taken 
in  their  ordinary  and  natural  meaning,  the 
conclusion  is  irresistible  that  an  encum- 
brance placed  on  the  property  before  street 
improvements  are  projected  is  prior  to  a 
lien  for  special  assessments  levied  there- 
after for  such  improvement. 

Superiority   as   between    successive   special 

assessments. 

The  rule,  in  the  absence  of  statutory  pro- 
vision to  the  contrary,  that  liens  take  pre- 
cedence in  order  of  time,  is  applicable  to 
successive  liens  of  assessments  for  local  im- 
provements; and  this  order  of  priority 
will  not  be  disturbed  or  altered,  unless  ex- 
pressly provided  by  statute.  Des  Moines 
Brick  Mfg.  Co.  v.  Smith,  108  Iowa,  307,  79 
N.  W.  77;  Parker- Washington  Co.  v.  Cor- 
coran  (Mo.  App.)   129  S.  W.  1031. 

Such  priority  is  not  disturbed  by  a  stat- 
ute providing  that  such  assessments  "shall 
be  a  lien  upon  the  property  .  .  .  from 
the  commencement  of  the  work,  and  shal! 
remain  a  lien  until  fully  paid,  and  shall 
have  precedence  over  all  other  liens,  except- 
ing the  ordinary  taxes,  and  shall  not  be  de- 
vested by  any  judicial  sale."  Des  Moines 
Brick  Mfg.  Co.  v.  Smith,  supra,  disapprov- 
ing Burke  V.  Lukens,  infra. 

There  is  no  superiority  as  between  succes- 
sive assessments  of  the  same  property,  un- 
der a  statute  providing  that  "assessments, 
as  made,  .  .  .  shall  be  a  lien  upon  the 
several  lots  ...  to  the  same  extent 
that  taxes  are  a  lien  upon  such  prop- 
erty, and  shall  be  collectable  in  the 
same  way  that  taxes  are  collected,"  and 
"that  delinquent  instalments  shall  be  col- 
lected in  the  same  manner  that  delinquent 
taxes  are  collected."  Brownell  Improv. 
Co.  V.  Nixon  (Ind.  App.)  92  N.  E.  693, 
distinguishing  Burke  v.  Lukens,  12  Ind. 
App.  648,  64  Am.  St.  Rep.  539,  40  N.  E. 
041,  where  it  was  held  that  the  last  assess- 
ment for  street  improvements  takes  prece- 
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which  increases  its  value.  Whoever  holds 
an  interest  in  the  land  profits  by  the  ap- 
purtenance, and  ought,  in  justice,  to  be  sub- 
jected to  the  lien,  which  secures  the  assess- 
ment. It  is,  for  these  reasons,  often  proper 
to  deduce,  from  the  general  language  of  the 
statute  giving  a  Men,  the  conclusion  ti.at  it 
gives  a  paramount  lien  to  which  mortgage 
estates  or  judgment  liens  must  yield." 

As  the  drainage  act  of  1891  in  contro- 
versy here  provided  that  the  assessment 
against  the  lands  for  the  construction  of  the 
proposed  drain  should  be  "a  first  and  para- 
mount lien  upon  the  real  estate  assessed 
in  the  same  manner  and  form  as  other 
taxes,"  the  cases  of  State  ex  rel.  Vawter  v. 
Loveless,  133  Ind.  600,  33  N.  E.  622,  Pierce 
v.  iEtna  L.  Ins.  Co.  131  Ind.  284,  31  N.  E. 


68,  State  ex  rel.  Ely  v.  ^tna  L.  Ins.  Co.  117 
Ind.  251,  20  N.  E.  144,  and  Cook  v.  State, 
101  Ind.  446,  in  which  it  is  held  that  the 
prior  mortgage  is  superior  to  the  lien  of 
the  assessment,  are  not  in  point  here,  be- 
cause they  were  decided  under  a  statute 
which  failed  to  provide  that  the  assess- 
ment, should  be  a  first  and  paramount  lien. 
What  is  said  in  the  cases  named  as  to  the 
necessity  of  a  provision  for  notice  to  the 
mortgagee  was  unnecessary  to  the  decision 
of  said  cases,  and  was  obiter  dicta. 

It  is  expressly  provided  in  the  laws  con- 
cerning taxation  that,  "in  case  of  mortgaged 
real  estate,  the  mortgagor  shall  for  the  pur- 
pose of  taxation  be  deemed  the  owner,  un- 
til the  mortgagee  shall  have  taken  posses- 
sion of  the  mortgaged  premises,  after  which 


dence  as  a  lien  over  those  previously  made, 
under  a  statute  providing  that  assessments 
for  street  improvements"  shall  be  a  lien  up- 
on the  property  so  assessed,  and  shall  remain 
a  lien  until  fully  paid,  and  shall  have  pre- 
cedence over  all  other  liens  excepting 
taxes." 

Superiority  as  between  special  assessments 

and  taxes. 

It  was  held  in  McCollum  v.  Uhl,  128  Ind. 
304,  27  N.  B.  162,  725,  without  referring 
to  any  statute,  and  apparently  on  general 
pripciples,  that  a  tax  lien  is  superior  to  the 
lien  of  a  special  assessment  prior  in  time. 

But  a  foreclosure  of  a  tax  lien  will  not 
cut  off  a  lien  for  a  prior  assessment,  where 
those  interested  in  the  lien  of  the  assess- 
ment are  not  made  parties,  and  they  are  en- 
titled to  enforce  it  subject  to  the  para- 
mount lien  of  the  tax.    Ibid. 

The  intent  of  the  legislature  to  make  the 
lien  of  special  assessments  subordinate  to 
that  of  general  taxes  is  shown  by  a  statu- 
tory provision  that  a  deed,  upon  the  fore- 
closure and  sale  for  an  assessment,  shall 
"convey  the  entire  title  to  the  property 
therein  described,  stripped  of  all  prior 
liens  or  claims,  excepting  unpaid  instal- 
ments and  general  taxes."  McMillan  v.  Ta- 
coma,  26  Wash.  368,  67  Pac.  68;  Keene  v. 
Seattle,  31  Wash.  202,  71  Pac.  769;  State 
ex  rel.  Craver  v.  McConnaughey,  31  Wash. 
207,  71  Pac.  770;  Ballard  v.  Way,  34  Wash. 
116,  101  Am.  St.  Rep.  993,  74  Pac.  1067; 
Pennsylvania  Co.  v.  Tacoma,  36  Wash.  656, 

79  Pac.  306 ;  Ballard  v.  Ross,  38  Wash.  209, 

80  Pac.  439. 

Where  the  charter  of  a  city,  after  making 
special  assessments  levied  by  the  city 
a  paramount  lien  on  the  real  estate,  added 
the  proviso  "that  nothing  in  this  act  con- 
tained shall  be  construed  to  affect  or  preju- 
dice the  lien  of  the  state  for  all  taxes  which 
have  been  or  may  be  levied  upon  such  prop- 
erty under  the  general  laws  of  the  state," 
the  lien  for  a  local  improvement  is  subordi- 
nate to  the  lien  of  the  state  for  taxes  levied 
under  the  general  laws  of  the  state,  with- 
out reference  to  the  time  when  the  lien 
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accrued.  White  v.  Knowlton,  84  Minn. 
141,  86  N.  W.  755;  White  v.  Thomas,  91 
Minn.  395,  98  N.  W.  101. 

But  although,  under  such  a  charter  pro- 
vision, the  purchaser  of  the  lien  of  the 
state  takes  it  with  its  right  of  priority 
over  all  the  then  existing  liens  of  the  city 
for  local  assessments,  without  reference  to 
the  time  when  the  state  lien  attached,  yet, 
after  the  state  lien  has  become  the  subject 
of  private  ownership,  the  interest  of  the 
purchaser  in  or  his  lien  on  the  land  is  sub- 
ject to  all  liens  of  the  city  for  local  assess- 
ments thereafter  attaching.  White  v. 
Thomas,  supra. 

Wliere  a  statute  declares  that  the  cost 
of  a  local  improvement  shall  be  a  real 
charge  on  the  property,  and  that,  "it  shall 
be  considered  and  treated  as  pledged  for 
the  amount  due;  that  it  shall  constitute  a 
lien  or  privilege  upon  the  abutting  proper- 
ty," such  lien  is  not  taken  away  by  a  sub- 
sequent tax  deed  given  for  taxes  which  ac- 
crued before  the  lien  of  the  assessment, 
where  the  9tatute  under  which  the  land 
was  sold  for  taxes  provided  that  "if  not  re- 
deemed, such  record  in  the  conveyance  or 
mortgage  office  shall  operate  as  a  cancela- 
tion of  all  conventional  and  judicial  mort- 
gages," since  the  lien  of  a  special  assess- 
ment is  neither.  Moody  v.  Sewerage  ft 
Water  Board,  117  La.  360,  41  So.  649. 

It  was  held  in  Indianapolis  v.  Citv  Bond 
Co.  42  Ind.  App.  470,  84  N.  E.  20,  that 
the  lien  of  a  special  assessment  is  not  de« 
stroyed  by  a  tax  sale  and  the  execution  of 
a  tax  deed,  as  the  section  of  a  statute 
which  declares  that  a  tax  deed,  ''shall 
vest  in  the  grantee  an  absolute  estate  in 
fee  simple^'  defines  the  quality  of  the  es- 
tate, and  does  not  release  it  from  valid  en- 
cumbrances. 

Superiority     as     between     special     assess- 
ments and  mortgages  due  state. 

In  the  absence  of  statute  permitting  it. 
the  lien  of  a  municipality  for  special  assess- 
ments will  not  take  precedence  over  a  pri- 
or mortgage  in  which  the  funds  of  the 
state  are  invested.    Public  Schools  ▼.  Shot- 
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the  mortgagee  shall  be  deemed  the  owner/' 
Burns's  1908,  §  30176.  The  statute  also 
requires  that  real  property  shall  be  assessed 
to  the  owner  if  known,  if  not,  then  to  the 
occupant  if  any,  and  if  there  be  no  occupant, 
then  as  unknown.  Burns's  1908,  §§  10170, 
10189. 

The  laws  of  this  state  concerning  the  as- 
sessment of  property  for  general  taxation, 
and  the  levying  and  collection  of  general 
taxes  thereon,  make  provision  for  notice  to 
the  owner  thereof  (Burns's  1908,  §§  10255, 
10265),  and  gave  him  the  right  to  a  hear- 
ing (Burns's  1908,  §  10279),  but  make  no 
provision  for  notice  to  a  mortgagee,  or  for 
giving  him  a  hearing.  If,  however,  the 
mortgagee  has  taken  possession  of  the  mort- 
gaged premises  under  the  provisions  of  the 

well,  45  N.  J.  Eq.  106,  16  Atl.  308;  State 
Elizabeth,  Prosecutor,  v.  King,  51  N.  J. 
L.  414,  17  Atl.  942   (dictum). 

Even  though  the  mortgage  was  original- 
ly owned  by  a  private  individual,  and  as- 
signed to  the  state,  and  the  assignment  was 
not  recorded.  Public  Schools  v.  Shotwell, 
supra. 

Precedence  is  not  given  to  a  special  as- 
sessment levied  by  a  city  over  a  prior  mort- 
gage owned  by  the  state,  by  a  statute  pro- 
viding generally  that  special  assessments 
shall  be  a  first  lien  in  all  cases.    Ibid. 

See  also  State  v.  Kilburn,  81  Conn.  9, 
129  Am.  St.  Rep.  205,  69  Atl.  1023,  su- 
pra, under  title,  "Power  of  legislature  to 
make  special  assessments  superior  to  other 
prior  liens. 

Superiority  as  between  special  assessments 
and  private  mortgages  controlled  by 
court. 


Special  assessments  levied  by  a  munici- 
pality will  not  take  precedence  over  prior 
mortgages  held  by  the  chancellor  of  the 
state  in  his  official  capacity,  as  security  for 
funds  in  court  which  had  been  loaned  on 
mortgages  on  the  property  by  order  of  the 
court.  State,  Elizabeth,  Prosecutor,  v.  King, 
supra;  Jersey  City  v.  Foster,  32  N.  J.  Eq. 
825. 

Nor  is  the  rule  changed  because  the  mort- 
gage is  made  to  an  officer  of  the  court  desig- 
nated by  the  chancellor  instead  of  to  the 
chancellor  directly.  Jersey  City  v.  Foster, 
Bupra. 

And  purchasers  of  the  property  on  fore- 
closure of  the  mortgage,  where  the  munici- 
pality is  a  party  to  such  foreclosure  ac- 
tion, take  free  from  the  lien  of  any  special 
assessment  existing  at  the  time  of  such  sale. 
State,  Elizabeth,  Prosecutor,  v.  King,  supra. 

The  reason  for  the  exemption  of  such 
mortgage  is  thus  stated  by  the  court  in 
State  Elizabeth,  Prosecutor,  v.  King:  Cases 
in  our  court  have  established  the  rule  that 
the  same  considerations  of  public  policy, 
founded  on  expediency,  which  protect  in- 
vestments of  the  funds  of  the  state  from  the 
hazards  of  the  priority  of  tax  liens,  apply 
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mortgage,  he  "is  deemed  the  owner,"  and  the 
said  law  provides  for  notice  to  and  a  hear- 
ing for  him  as  owner. 

As  lands  in  this  state  are  not  entered 
on  the  tax  duplicate  in  the  name  of  the 
mortgagee,  or  assessed  or  taxed  in  his  name, 
but  in  the  name  of  "the  owner  thereof  if 
known,  if  not,  then  to  the  occupant  if  any. 
and  if  no  occupant,  then  as  unknown" 
(Burns's  1908,  §§  10170,  10176,  10189),  it 
is  evident  from  the  provisions  of  §  5692,' 
Burns's  1901,  requiring  the  viewers  to  show 
in  their  report  the  name  of  the  owner  of  the 
land  benefited  or  damaged  as  the  same  ap* 
pears  on  the  tax  duplicate  at  the  time,  that 
it  was  the  legislative  intent  that  notice 
should  be  given,  not  to  the  mere  mortgagee, 
but  to  the  person  owning  the  land  as  shown 

with  equal  force  to  mortgages  taken  to  se- 
cure property  which  the  state,  in  virtue  of 
its  sovereignty,  has  drawn  into  its  courts, 
and  caused  to  be  invested  in  the  name  of 
the  chancellor,  as  its  agent  selected  for  that 
purpose.  It  will  not  permit  such  invest- 
ments while  in  its  custody,  to  be  impaired 
or  lost  by  the  acts  of  other  public  agents, 
through  the  imposition  of  taxes,  assess- 
ments, or  other  rates,  for  public  uses. 
Hence,  mortgages  securing  them  are  prior 
liens  on  lands  and  superior  to  municipal 
taxes  and  assessments." 

Rights  of  transferee  of  assessment  lien. 

Tlie  assignee  of  a  judgment  recovered  on 
a  municipal  lien  for  a  special  improvement, 
given  by  statute  priority  over  other  liens, 
acquires  the  same  priority  which  the  lien 
possessed  when  in  the  hands  of  the  munici- 
pality.    Hagemann's  Appeal,  88  Pa.  21. 

Land  subject  to  the  lien  of  a  special  as- 
sessment does  not  become  exempt  irom  such 
lien,  so  as  to  cut  off  the  purchaser  of  as- 
sessment bonds  from  his  right  to  foreclose, 
by  a  sale  of  such  land  to  the  municipality 
by  the  owner  of  the  land.  Indianapolis  v. 
City  Bond  Co.  42  Ind.  App.  470,  84  N.  E. 
20. 

Estoppel. 

■  •  • 

The  holder  of  a  mortgage  superior  to  the 
lien  Qf  a  special  assessment  is  not  estopped 
to  claim  priority  by  merely  standing  si- 
lent and  permitting  the  improvement  to  be 
made,  or  by  anything  short  of  a  promise  to 
pay  or  something  calculated  to  deceive,  for 
such  conduct  on  the  part  of  a  mortgagee  is 
entirely  consistent  with  a  reliance  upon  the 
priority  of  the  mortgage  lien.  Killian  v. 
Andrews,  130  Ind.  579,  30  N.  E.  700. 

The  title  acquired  by  one  who  purchased 
at  a  judicial  sale  to  enforce  the  lien  of  a 
special  nflsessment  made  against  the  lot  of 
one  liolding  the  record  title,  and  apparent- 
ly the  absolute  owner  by  virtue  of  a  war- 
ranty deed,  which  in  reality  was  only  a 
mortgage,  is  superior  to  that  of  one  claim- 
ing under  a  judicial  sale  of  such  lot  in  a 
subsequent  action   to   foreclose   such  mort- 


770 


INDIANA  SUPREME  COURT. 


by  the  tax  duplicate  at  the  time.  In  none 
of  the  laws  of  this  state  providing  for  the 
improvement  of  public  highways  or  for  pub- 
lic drains,  passed  by  the  legislature  in  the 
exercise  of  the  sovereign  power  of.  tax- 
ation, is  there  any  provision  for  notice  to  a 
mere  mortgagee.  It  is  evident  that  the  pro- 
visions for  notice  and  hearing  as  to  the  bene- 
fits and  damages  and  the  amounts  of  the 
assessments,  in  the. act  of  1891,  are  substan- 
tially the  same  as  those  customarily  fol- 
lowed in  this  state  in  proceedings  for  tne  as- 
sessment and  collection  of  general  taxes,  and 
in  proceedings  under  other  statutes  for  the 
construction  of  drains  and  the  improvement 
of  public  highways.  In  case  notice  is  necea- 
sary,  the  legislature  may  provide  what  no- 
tice shall  be  given  and  the  manner  in  which 
it  must  be  given.  Carr  v.  State,  103  Ind. 
648,  3  N.  E.  375;  Killian  v.  Andrews,  130 
Ind.  679,  682,  30  N.  E.  700;  Porter  v.  Stout, 
73  Ind,  3,  9;  Klein  v.  Tuhey,  13  Ind.  App. 
74,  76,  40  N.  £.  144,  and  cases  cited;  Kizer 
V.  Winchester,  141  Ind.  694,  696,  40  N.  E. 
266;  Indianapolis  k  G.  Gravel  Road  Co.  v. 
State,  106  Ind.  37,  4  N.  E.  316;  Swain  v. 
Fulmer,  136  Ind.  8,  12,  34  N.  E.  639; 
Elliott,  Roads  &  Streets,  §  199. 

It  is  held  in  this  state  that  when  the 
statute  requires  the  land  to  be  described  in 
the  petition  as  belonging  to  the  person  who 
appears  to  be  the  owner  as  shown  by  the 
"tax  duplicate  or  record  of  transfers,"  it 
is  sufficient  to  serve  notice  of  the  assess- 
ment on  the  person  named  in  the  petition 
and  on  the  last  tax  duplicate.  Carr  v. 
State,  supra;  Kepler  v.  Wright,  136  Ind. 
77,  35  N.  E.  1017;  Reed  v.  Kalfsbeck,  147 
Ind.  148,  46  N.  E.  476,  46  N.  E.  466;  Pound- 
stone  V.  Baldwin,  145  Ind.  139,  143,  144,  44 
>i.  J!..  191.  In  Bell  v.  Cox,  122  Ind.  153,  23 
N.  E.  706,  it  is  held  that  persons  wlro  have 
no  title  of  record  need  not,  under  the  stat- 
ute, be  made  defendants  to  a  drainage  peti- 
tion, but,  if  they  have  an  interest  in  the  land 
affected,  they  may  come  in  and  defend. 

Under  a  statute  which  provides  that  the 
petition  for  the  location,  vacation,  or  change 
of  a  highway  shall  set  forth  the  names  of 


I  the  owners,  occupants,  or  agents  of  the  lands 
affected,  it  is  not  necessary  to  make  the  ovm- 
er  a  party,  if  the  occupant  or  asent  is  named 
and  made  a  party.    Porter  v.  Stout,  73  Ind. 
3;    Ryder    v.    Horsting,    130    Ind.    104,    16 
L.R.A.   186,  29  N.   E.  667.     In  this   state 
the    mortgagee    has    no   title   to   the    lands 
mortgaged,  but  has  merely  an  encumbrance 
or  lien  thereon,  and  has  no  right  to  convey 
said  real  estate.    Burns's  1908,  §  1135.     Ihe 
mortgagee  is  not  entitled  to  possession  of  the 
mortgaged    premises,    unless    the    mortgagee 
specially  provides  that  he  shall  have  posses^ 
sion  thereof.    Burns's  ]908,  §  1133;  Burns's 
1901,    §    1099;    Rev.    Stat.    1881,    §    1C86; 
Jewett  v.  Tomlinson,   137   Ind.   326,  36   N. 
E.  1106.  The  title  remains  in  the  mortgagor, 
the  mortgage  being  a  mere  security  for  the 
debt.      Grable   v.    McCulloh,    27    Ind.    472; 
Reasoner  v.  Edmunson,  5  Ind.  393;  Francis 
V.  Porter,  7  Ind.  213;  Morton  v.  Noble,  22 
Ind.  160;  Fletcher  v.  Holmes,  32  Ind.  497; 
Lowe  v.  Turpie,  147  Ind.  652,  676,  677,  37 
L.R.A.  233,  44  N.  E.  25,  47  N.  E.  150,  and 
cases  cited;  JFAxl^l  L.  Ins.  Co.  v.  Broeker,  166 
Ind.    676,    678,    77    N.   E.    1092.      See    also 
Norwich   v.   Hubbard,   22   Conn.   687,   594; 
Great  Falls  Co.  v.  Worster,  15  N.  H.  412, 
434;    Glover   v.    United   States,    164   U.    S. 
294,  41   L.  ed.   440,   17   Sup.   Ct.  Rep.   95; 
State  ex  rel.  Lewis  v.  Smith,  168  Ind.  643, 
552,   63   L.R.A.    116,   63  N.   E.   25,   214,   64 
N.  E.  18,  cited  by  appellant,  approves  the 
rule,  but  states  exceptions  thereto.    The  case 
before   us,   however,   falls   within  the   rule, 
and  not  within  any  exception. 

It  has  been  correctly  held  that  a  provi- 
sion for  service  of  notice  on  the  owner  of 
land  to  be  affected  by  the  drain  does  not  au- 
thorize service  on  mortgagees;  that  mort- 
gagees do  not  come  within  such  description 
of  the  persons  entitled  to  notice;  that  the 
mortgagee  is  not  the  owner  of  the  land 
mortgaged  any  more  than  any  other  lien 
holder;  that  he  has  no  such  interest  in  the 
land  as  makes  notice  to  him  necessary. 
Kinnie  v.  Bare,  80  Mich.  345,  45  N.  \V.  345; 
Richmond  v.  W  illiams,  102  \  a.  733,  47  S.  E. 
844,  and  cases  cited ;  Ahem  v.  Board  of  Im- 


gage.     Wilson  v.  California  Bank,  121  Cal. 
630,  54  Pac.  119. 

In  Donohue  v.  Brotherton,  7  Ohio  N.  P. 
367,  a  real -estate  syndicate  on  its  own  ac- 
count improved  a  street  running  through 
its  property,  and  then  mortgaged  some  lots 
abutting  on  the  street.  In  order  to  raise 
money  to  pay  the  contractors  who  made 
the  improvements,  the  syndicate  petitioned 
the  village  to  make  the  identical  improve- 
ments which  had  already  been  made.  The 
village  passed  an  ordinance  to  that  effect, 
and  assessed  the  cost  against  the  lots.  It 
was  held  that,  though  by  estoppel  such  as- 
sessment would  be  valid  as  against  the  real- 
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estate  syndicate,  yet  it  was  not  valid  as 
against  the  mortgagee,  who  did  not  consent 
to  such  illegal  assessment. 

In  Hudson  Trust  k  Sav.  Inst.  v.  Carr- 
Curran  Paper  Mills  Co.  58  N.  J.  Eq.  59,  43 
Atl.  419,  it  was  held  that  where  a  city  has 
a  lien  on  a  paper  mill  for  water  su|>erior 
to  that  of  a  mortgage,  and  after  the  mort- 
gagor was  a  quarter  in  arrears,  was  noti- 
fied by  the  mortgagee  to  turn  off  the  M^ater, 
but  did  so  in  such  a  manner  that  the  mort- 
gagor could  easily  turn  it  on  again,  the 
city  cannot,  as  against  the  mortgagee,  en- 
force its  lien  as  to  water  thereafter  fur- 
nished. R.  A.'K» 
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provement,  69  Ark.  68,  74,  61  S.  W.  575. 
See  also  Norwich  v.  Hubbard,  22  Conn. 
587;  Schumacker  v.  Toberman,  56  Cal.  508; 
People  V.  Weber,  164  111.  412,  45  N.  E.  723 ; 
Cornell  v.  Conine-Eaton  Lumber  Co.  9 
Colo.  App.  225,  47  Pac.  912.  In  Richmond 
v.  Williams,  supra,  appellees  in  1889  took 
a  mortgage  on  certain  real  estate.  In  1892 
the  general  assembly  of  Virginia  passed  an 
act  (Acts  1891-92,  chap.  312)  by  which  the 
corporate  limits  of  the  city  of  Richmond 
were  extended  so  as  to  include  the  prop- 
erty on  which  appellees  held  the  above  mort- 
gage. Later  the  property  was  assessed  for 
street  improvements.  The  assessment  waa 
made  under  the  act  which  extended  the  cor- 
porate limits  of  the  city  of  Richmond.  The 
decision  of  the  case  turned  on  the  question 
as  to  whether  or  not  appellees  were  own- 
ers within  the  meaning  of  the  act  above 
referred  to,  and  as  such  entitled  to  notice 
and  an  opportunity  to  be  heard.  The  court 
held  that  trust  creditors  are  not  owners 
within  the  meaning  of  the  act,  and  neither 
the  city  charter  nor  any  other  law  re- 
quired that  notice  should  be  given  them, 
and  that  the  lien  of  the  city  for  improve- 
ments made  was  paramount  to  their  prior 
deed  of  trust. 

Said  drainage  act  of  1891  does  not  impair 
the  obligation  of  appellant's  mortgages,  al- 
though enacted  after  said  mortgages  were 
executed,  for  the  reason  that  said  mortgaged 
real  estate  was  subject  to  the  taxing  power 
as  against  the  mortgagees  and  lien  hold- 
ers, as  well  as  against  the  owner.  This  is 
true,  as  everyone  must  admit,  in  relation 
to  general  taxes,  where  the  only  return  to 
the  taxpayer  is  the  protection  and  security 
which  the  government  gives  him,  and'  a 
fortiori  should  it  be  true  in  the  cases  of 
special  assessments,  where,  in  theory  at 
least,  an  adequate  and  complete  return  for 
the  money  assessed  is  received  in  the  en- 
hanced value  of  the  estate  or  property  which 
he  owns  or  to  which  his  lien  attaches. 
Wabash  Eastern  R.  Co.  v.  East  Lake  Fork 
Special  Drainage  Dist.  134  111.  384,  10 
L.R.A.  285,  292,  25  N.  E.  781;  Seattle  v. 
Hill,  35  L.R.A.  372,  375,  and  note,  page 
373  (14  Wash.  487,  46  Pac.  17);  Dress- 
man  V.  Farmers*  &  T.  Nat.  Bank,  100  Ky. 
671,  36  L.R.A.  121,  38  S.  W.  1052;  Dress 
man  v.  Simonin,  104  Ky.  693,  47  S.  W.  767 ; 
Lybass  v.  Ft.  Myers,  56  Fla.  817,  47  So. 
346;  Elliott,  Roads  &  Streets,  §  599,  p. 
627,  and  cases  cited;  Elliott;  Railroads,  2d 
ed.  §  789. 

It  is  evident  that  said  drainage  act  of 
1891  is  not  open  to  the  objections  that  it 
deprives  appellant  of  his  property  without 
due  process  of  law,  or  that  it  impairs  the 
obligations  of  contracts. 
30  L.R.A.(N.S.) 


What  we  have  said  disposes  of  the  con* 
trolling  questions  in  the  case. 

The  appellees  insist  on  an  affirmation  of 
the  case,  although  they  have  assigned  cross 
errors.  As  appellees  ask  for  an  affirmation 
of  the  judgment,  and  the  case  can  be  af- 
firmed by  disposing  of  the  errors  assigned 
by  appellant,  the  court  will  not  decide  the 
questions  presented  in  the  assignment  of 
cross  error.  Feder  v.  Field,  117  Ind.  386, 
20  N.  E.  129;  Thomas  v.  Simmons,  103 
Ind.  538,  2  N.  E.  203,  3  N.  E.  381;  Kam- 
merling  v.  Armington,  58  Ind.  384. 

Appellant  having  died  since  the  submis- 
sion of  this  cause,  the  judgment  is  affirmed 
as  of  the  date  of  submission,  as  provided 
in  §  705,  Burns's  1908. 

Myers,  J.,  took  no  part  in  the  decision  of 
this  cause. 
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CHICAGO,  ROCK  ISLAND,  &  EL  PASO 
RAILWAY   COMPANY,   Appt., 

V. 

JACOB  WERTHEIM. 
(—  N.  M.  — ,  110  Pac.  673.) 

Pleading  —  denial  on  information  of 
facts  within  Icnowledge. 

•  1.  Denial  upon  information  and  belief  of 
matters  necessarily  within  the  knowledge 
of  the  pleader  is  not  permissible. 

Same  —  operation  of  railroad. 

2.  In  a  suit  against  a  railroad  company, 
a  denial  by  such  company  upon  information 
and  belief,  that  it  was  operating  a  rail- 
road at  the  time  and  place  alleged,  being  a 
matter  necessarily  within  defendant's  knowl« 
edge  raises  no  such  issue  upon  the  plead- 
ings as  will  admit  testimony  that  it  was  not 
operating  such  railroad  over  an  objection 
that  such  testimony  was  not  admissible  un- 
der the  pleadings. 

(August   16,   1910.) 
Headnotes  by  Pope,  Ch.  J. 

— ' — ■ 

Note.  —  Denials  upon  information  and 
"belief,  or  of  Icnowledge  or  informa* 
tion  sufficient  to  form  "belief ,  as  to 
matters  presumptively  within  pleads 
er*s  "knowledge. 

While  the  courts  themselves  seem  to  make 
no  express  distinction  bearing  on  the  sub- 
ject, between  denials  upon  information  and 
belief  and  denials  of  any  knowledge  or  in- 
formation sufficient  to  form  a  belief,  the 
form  of  the  plea  has  been  preserved  in  this 
note,  the  first  form  being  indicated  by  the 
figure  (1)  and  the  second,  by  the  figure 
(2). 

Although  denials  in  one  or  the  other  of 
these  qualified  forms  are,  in  proper  cases 
authorized  in  many  states,  it  may  be  said 
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APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Quay  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  destruction  of  certain 
property  by  fire  which  was  alleged  to  have 
been  caused  by  defendant's  negligence.  Af- 
firmed. 

Statement  by  Pope,  Ch.  J.: 

The  appellee,  Wertheim,  sued  the  appel- 
lant railway  company  for  damages.  The 
complaint  alleges  plaintiff's  ownership  in 
the  N.  1  of  the  N.  E.  i  of  section  22,  town- 
ship 11  N.,  range  30  E.,  New  Mexico  prin- 
cipal meridian.  The  following  allegation 
then  appeared:  "That  the  defendant  now  is, 
and  was  at  the  time  hereinafter  mentioned, 
a  corporation  organized  and  existing  under 


and  by  virtue  of  the  laws  of  the  territory 
of   New   Mexico,   owning,   controlling,    and 
operating  a  line  of  railway  and  a  right  of 
way  extending  across  said  territory  near  to 
said  land."     It  is  further  alleged  that  the 
company  negligently  and  carelessly  allowed. 
dried  grass  and  other  combustible  material 
to  accumulate  along  the  said  right  of  way, 
over  which  it  was  then  operating  trains,  and 
that  it  carelessly   and  negligently  allowed 
sparks  to  escape  from  engines  operated  over 
its  railroad  track  located  on  said  right  of 
way,  and,  as  a  result,  said  dried  grass  and 
combustible  materials  were  set  on  fire,  and 
same  was  communicated  to  the  lands  of  the 
appellee,  with  the  result  that  the  grass  and 
hay  thereon  situated  were  burned  and  the 


in  general  that  they  cannot  properly  be  em- 
ployed where  the  subject-matter  of  the  de- 
nial is  presumably  within  the  pleader's 
knowledge. 

The  use  of  such  denials  under  the  New 
York  Code  is  well  stated  in  Rochkind  v. 
Perlman,  123  App.  Div.  808,  308  N.  Y. 
Supp.  224,  1151,  by  Gaynor,  J.,  as  follows: 
"Only  two  forms  of  denial  are  permitted, 
viz.:  *A  general  or  specific  denial  of  each 
material  allegation  of  the  complaint  con- 
troverted by  the  defendant,  or  of  any  knowl- 
edge or  information  thereof  sufficient  to 
form  a  belief.'  (Code  Civ.  Proc.  §  500.) 
The  so-called  denials  in  this  case  purport 
to  be  under  this  latter  form.  It  is  permit- 
ted only  out  of  necessity,  to  meet  certain 
rare  cases  where  the  defendant  is  honestly 
without  any  knowledge  or  information  of 
allegations  of  the  complaint  sufiicient  to 
form  a  belief  of  them;  does  not  know 
whether  they  are  true  or  false,  and  is  there- 
fore unable  to  positively  deny  them.  In 
such  a  case  he  is  permitted  to  answer  that 
he  denies  that  he  has  'any  knowledge  or  in- 
formation thereof  (t.  c,  of  such  allega- 
tions) 'sufficient  to  form  a  belief  of  them, 
f.  e.,  as  to  their  truth  or  falsity. 

"This  prescribed  form  of  denial  has  to  be 
(1)  permissible  in  the  particular  case,  and 
(2) followed  in  all  substantial  particulars, 
in  order  to  be  good,  i.  e.,  not  frivolous. 

''(a)  If  the  facts  alleged  in  the  complaint 
which  are  denied  by  this  form  of  denial  are 
presumptively  within  the  defendant's  knowl- 
edge, as  would  be  the  case  of  transactions 
with  him  personally,  for  instance,  he  can- 
not use  such  form  of  denial.  It  would  be  a 
mere  evasion,  and  that  the  courts  will  not 
allow.  It  was  not  meant  to  enable  defend- 
ants to  deny  their  own  personal  transac- 
tions, but  only  thinprs  whieh  did  not  come 
within  their  personal  knowledge.  'The  true 
distinction  to  be  observed  in  determining 
when  a  defendant  may  avail  himself  of  the 
privilege  accorded  to  him  of  answering  in 
the  qualified  form  allowed  by  the  Code,  and 
when  he  must  positively  admit'  (he  is  not 
required  to  make  formal  admission  of  any- 
thing under  our  Code)  'or  deny  the  allega- 
tions, is  to  inquire  whether  the  facts  alleged 
30  L.R.A.(N.S.) 


are  presumptively  within  the  defendant's 
knowledge.  If  they  are,  he  cannot  avail 
himself  of  this  form  of  denial.'     .     .     . 

"(b)  Nor  may  this  form  of  denial  be  used 
in  a  case  of  intentional  .ignorance  of  the  de- 
fendant when  it  is  his  duty,  as  here,  to  know 
or  learn  the  facts,  and  they  are  at  hand  and 
accessible.  The  appellants  became  sureties 
on  a  bond  to  pay  the  judgment  on  a  me- 
chanics' lien,  if  the  lienors  should  recover 
jud^ent  on  such  lien,  and  this  action  is 
against  the  appellants  on  such  bond.  It 
was  their  duty  to  pay  the  said  judgment 
when  recovered;  and  when  notified  of  its  re- 
covery and  called  upon  to  pay  it,  it  wais 
their  duty  to  ascertain  if  it  had  been  recov- 
ered. If  a  defendant's  lack  of  knowledge  or 
information  in  such  a  case  arises  from  his 
unwillingness  or  refusal  to  know  the  facts, 
a  denial  in  this  form  is  not  permissible.  A 
reading  of  the  complaint  and  answer  would 
show  such  denial  to  be  frivolous.  Having 
such  knowledge  or  information  at  hand,  he 
cannot  be  permitted  to  deny  that  he  has  it, 
for  he  has  it,  but  only  shuts  his  eyes  to  it. 
And  hence  in  such  a  case,  'a  party  cannot 
plead  ignorance  of  a  public  record  to  which 
he  has  access,  and  which  affords  him  all  the 
means  of  information  necessary  to  obtain 
positive  knowledge  of  the  facts.'". 

Pleader's  own  acts. 

Tlie  pleader's  own  acts,  in  the  absence  of 
special  circumstances,  are  held  to  be  within 
his  knowledge,  so  that  he  cannot  deny  them 
in  either  of  their  qiialificd  forms.  Hackett 
v.  Richards,  11  N.  Y.  Leg.  Obs.  315   (denial 

(1)  of  allegation  with  defendant,  as  ten- 
ant, allowed  premises  to  remain  out  of  re- 
pair, insufficient)  ;  Richardson  v.  Wilton,  4 
Sandf.  708  (denial  (2)  by  defendant  in  ac- 
tion for  assault,  of  allegation  that  he  spit 
in  plaintiff^'s  face,  frivolous) ;  Pardi  v. 
Conde,  27  Misc.  496,  58  N.  Y.  Supp.  410 
(denial  (1)  by  attorney  for  defendant  in 
suit  for  slander  of  allegation  that  defend- 
ant uttered  words  alleged,  sham)  ;  Law- 
rence  v.    Derby,    15    Abb.    Pr.    346    (denial 

(2)  in  action  for  false  imprisonment,  of 
allegation  that  defendant  caused   writ  on 
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real  estate  injured,  and  plaintiff  asked  for 
damages  in  the  sum  of  $400.  The  company 
filed  the  following  answer:  "Comes  now  the 
defendant  in  the  above  styled  and  numbered 
cause,  and,  answering  the  complaint  of  the 
plaintiff  last  filed  herein,  says:  Defendant 
on  information  and  belief  denies  each  and 
every  allegation  contained  in  the  complaint 
of  the  plaintiff  filed  herein,  except  only  the 
allegations  therein  contained  to  the  effect 
that  the  defendant  is  a  corporation  organ- 
ized as  stated  in  the  said  complaint.  And 
defendant  further  denies  that  the  plaintiff 
is  entitled  to  the  relief,  or  any  part  thereof, 
by  him  claimed,  or  to  any  relief  whatso- 
ever." Jury  was  waived.  From  a  judg- 
ment for  $100,  the  company  prosecutes  this 
appeal. 


which  plaintiff  was  arrested  to  be  issued, 
sham) ;  Lay  Gas  Mach.  Co.  v.  Falls  of 
Neuse  Mfg.  Co.  91  N.  C.  74  (denial  (2)  by 
defendant  as  to  time  when  he  first  com- 
plained about  machine  sold  to  him  by 
plaintiff  insufficient)  ;  Sherman  v.  Boehni, 
13  Daly,  42,  15  Abb.  N.  C.  254  (denial 
(1)  of  averments  in  complaint  as  to  per- 
sonal transactions  between  plaintiff  and  de- 
fendant Code,  sham) ;  Masti  v.  Bartholo- 
mew, 41  Colo.  328,  92  Pac.  682  (denial  (2) 
in  replication  to  answer  setting  up  fraudu- 
lent representations  made  by  plaintiff,  in- 
sufficient; Knox  v.  Galligan,  21  Wis.  470 
(denial  (2)  of  allegation  of  defendant's 
nonpayment  of  taxes.  Code,  insufficient) ; 
Mills's  Estate,  40  Or.  424,  67  Pac.  107  (de- 
nial (1)  of  certain  statements  alleged  to 
have  been  made  by  defendant  in  presence 
of  several  persons,  insufficient) ;  Kentucky 
Coal  Min.  Co.  v.  Mattingly,  133  Ky.  526, 
118  8.  W.  350  (denial  (2)  by  corporation 
of  issuance  or  delivery  of  metal  checks  to 
employees,  not  good  plea) ;  Loveland  v. 
Garner,  74  Cal,  298,  15  Pac.  845  (denia> 
(1)  by  directors  of  mining  corporation  of 
allegations  that  certain  persons  were  of- 
ficers, that  a  mine  was  developed,  ore  ex- 
tracted, liabilities  incurred,  and  as  to  other 
matters  relative  to  conduct  of  corporate 
business,  evasive)  ;  Raleigh  &  G.  R.  Co.  v. 
Pullman  Co.  122  Ga.  700,  50  S.  E.  1008 
(answer  by  corporation  that,  for  want  of  in- 
formation, they  could  not  deny  or  admit 
whether  certain  party  was  its  general  man- 
ager. Code,  evasive)  ;  Edwards  v.  Lent,  8 
How.  Pr.  28  (denial  (2)  as  to  whether 
plaintiff  gave  defendants  notice  of  increase 
m  insurance  rate,  and  whether  they  gave 
plaintiff  authority  to  effect  insurance,  Code, 
insufficient)  ;  Sloan  v.  Little,  3  Paige,  103 
(denial  (2)  as  to  exaction  of  usurious  in- 
terest on  mortgage,  equity,  insuflicient)  ; 
Carpenter  v.  Momsen,  92  Wis.  440,  05  N.  W. 
1027,  66  N.  W.  692  (denial  (1 )  by  assignee 
that  he  had  not  demanded,  and  state- 
ment that  it  was  in  hands  of  former  agent 
of  assignor,  evasive)  ;  Gribble  v.  Colum- 
bus Brewing  Co.  100  Cal.  67^  34  Pac.  527 
(denial  (1)  by  assignee  of  corporation  an 
to  whether  certain  propertv  was  attached 
30  L.R.A.(N.S.) 


Messrs.   Hawkins  &  Franklin  for  ap- 
pellant. 
Mr.  Harry  H.  McElroy  for  appellee. 

Pope,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  only  assignment  of  error  relates  to 
the  rejection  of  the  testimony  to  be  now 
mentioned.  Upon  the  trial  the  witness 
Fianklin  was  introduced,  who  testified  that, 
by  reason  of  being  the  New  Mexico  attor- 
ney for  the  defendant,  he  passed  on  the  lease 
between  that  company  and  the  El  Pasq  k 
Southwestern  System,  of  which  he  was  as- 
sistant general  attorney,  and  that  he  also 
had  charge  of  the  settlement  of  claims  over 
the  portion  of  the  railroad  (from  Tucum- 
cari  to  Santa  Rosa)  here  involved,  and  had 


to  realty,  insufficient) ;  Kentucky  River 
Nav.  Co.  V.  Com.,  13  Bush,  435  (denial  (1) 
by  company  as  to  its  solvency,  whether  it 
would  be  able  to  make  certain  repairs, 
and  as  to  validity  of  municipal  subscrip- 
tions to  its  stock.  Code,  sham). 

In  Hall  y.  Wood,  1  Paige,  404,  however, 
a  denial  lu  equity  of  knowledge  or  informa- 
tion as  to  sums  claimed  to  have  been  col- 
lected by  one  who  bad  been  collecting  ac- 
counts for  years  and  had  filed  books  and 
papers  giving  all  the  information  he  had, 
was  held  sufficient. 

Making  agreements   and   contracts. 

Ordinarily,  a  party  cannot  plead  upon 
information  and  belief,  or  knowledge  and 
information  sufficient  to  form  a  belief,  as 
to  the  execution  and  making  of  agree- 
ments and  contracts  by  him.  Dugan  t. 
Harris,  6  Ky.  L.  Rep.  596  (denial  (2)  by 
defendant  as  to  execution  of  bond  in  ques- 
tion, insufficient) ;  Thorn  v.  New  York  Cen- 
tral Mills,  10  How.  Pr.  19  (denial  (2)  by 
director  of  corporation  as  to  execution  of 
note  in  question  by  its  authorized  officer. 
Code,  frivolous)  ;  Lloyd  v.  Burns,  6  Jones 
k  S.  423  (denial  (1)  by  trustee  of  corpo- 
ration as  to  whether  alleged  notes  were 
made  by  corporation,  Code,  insufficient) ; 
Shearman  v.  New  York  Central  Mills, 
1  Abb.  Pr.  187  (denial  (2)  by  corporation 
that  it  made  note  sued  on  by  its  authorized 
agent.  Code,  frivolous) ;  Hewel  v.  Hogin, 
3  Cal.  App.  248,  84  Pac.  1002  (denial  (1) 
by  treasurer  of  irrigation  district  as  to 
secretary's  signature  to  bonds,  insufficient) ; 
Byrne  v.  Benton,  3  N.  Y.  Month-  L.  Bull. 
100  (denial  (1)  of  alleged  cojptract  for 
board  and  lodging.  Code,  sham ) ;  Howard 
V.  Mavsville  k  B.  S.  R.  Co.  24  Ky.  L.  Rep. 
1051,  70  S.  W.  631  (denial  (2)  as  to  al- 
le'[red  contract  with  plaintiff,  held  admis- 
sion) ;  Compton  v.  Beecher,  17  App.  Div. 
38,  44  N.  Y.  Supp.  887  (denial  (2)  by 
member  of  firm  as  to  whether  policy  of 
insurance  had  been  issued  by  firm,  insuf- 
ficient) ;  Ravmond  v.  Johnson,  17  Wash. 
232,  61  Am." St.  Rep.  908.  49  Pac.  492,  19 
Mor.  Min.  Rep.  56    (denial    (2)    as  to  al- 
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frequent  occasion  to  advise  with  reference 
tp  the  operation  of  that  section  of  the  rail- 
road, and  that,  being  thus  in  daily  touch 
with  these  matters,  he  knew  who  was  operat- 
ing the  road  between  the  points  above 
named.  With  this  preliminary  proof  it  was 
sought  to  be  shown  by  the  witness  that  the 
defendant  was  not  operating  or  in  charge 
of  tne  track  and  equipment  between  Tucum- 
cari  and  Santa  Rosa  at  the  date  of  the  al- 
legeu  injury.  This  was  objected  to  on  the 
grounds  that  the  witness  had  not  shown  the 
proper  qualification  to  testify,  that  the  an- 
swer involved  the  contents  of  a  written 
lease,  and  that  the  evidence  was  not  admis- 
sible under  the  defendant's  answer.  The  ob- 
jection was  sustained,  and  we  are  asked  to 
review  the  action  of  the  court  in  declaring 


this  testimony  inadmissible.    We  find  it  un- 
necessary  to  determine   the   correctness    of 
this   ruling   upon   the   first  two   objections 
urged,  for  we  deem  the  third — that  the  tes- 
timony was  not  admissible  under  the  pleai cl- 
ings— well  taken.    The  answer,  as  we   lia^e 
seen,  was  a  denial  on  information  and    be- 
lief.     While   this   tendered   an   issue    upon 
some  of  the  matters  set  up  in  the  complaint, 
it  did  not  have  this  effect  as  to  the  allega- 
tion that  the  defendant  was  operating   tlie 
line  of  road  at  the  place  and  time  in  ques- 
tion.    This  was  a  matter  necessarily  with- 
in the  knowledge  of  the  defendant,  and   as 
to  such  the  law  does  not  permit  a  denial 
upon  information  and  belief.     31  Cyc.  L.a\v 
&  Proc.  p.  201 ;  Raphael  Weill  &  Co.  v.  Crit- 
tenden, 139  Cal.  488,  73  Pac.  238;  Smith  v. 


leged  mining  contract  between  plaintiff  and 
defendant  insuflicient)  ;  I^wis  v.  Acker,  ]1 
How.  Pr.  163  (denial  (2)  in  reply  to  an- 
swer, as  to  contract  to  which  plaintiff  was 
party.  Code,  frivolous)  ;  Streator  v.  Streat- 
OT,  145  N.  C.  337,  59  S.  E.  112  (denial  (2) 
of  allegation  that  defendant  procured  lands 
to  be  conveyed  to  himself  in  pursuance  of 
parol  agreement  that  he  should  hold  them 
in  trust  for  certain  persons,  insufficient)  ; 
Avery  v.  Stewart,  336  N.  C.  426,  68  L.R.A. 
776,  48  S.  E.  775  (denial  of  knowledge  and 
belief  as  to  whether  defendant  purchased 
property  under  agreement  to  hold  it  for 
certain  purposes,  equity,  insufficient)  ; 
Wesson  v.  Judd,  1  Abb.  Pr.  254  (denial 
(2)  as  to  whether  undertaking  executed 
by  pleader,  was  correctly  set  out  in  com- 
plaint, insufficient)  ;  Fravert  v.  Fesler, 
11  Colo.  App.  387,  53  Pac.  288  (denial  (2) 
by  party  to  contract  as  to  performance 
by  other.  Code,  held  admission);  Smith  v. 
Stubbs,  36  Colo.  App.  130,  63  Pac.  955 
(denial  (2)  as  to  whether  indemnity  bond 
was  made  by  defendant,  insufficient)  ; 
Mott  v.  Burnett,  1  N.  Y.  Code  Rep.  N.  S. 
225  (denial  (2)  by  joint  maker  of  note,  as 
to  whether  note  was  made  by  defendants, 
or  either  of  them.  Code,  insufficient)  ;  An- 
gler v.  Equitable  Bldg.  &  L.  Asso.  109 
Ga.  625,  35  S.  E.  64;  Smith  v.  Champion, 
102  Ga.  92,  29  S.  E.  160  (answer  alleg- 
ing that,  for  want  of  sufficient  information 
could  not  deny  or  admit  matters  stated  in 
contract   executed    by   him,   evasive). 

But  under  certain  circumstances  these 
matters  may  be  put  in  issue  by  a  denial 
upon  information  and  belief,  or  by  a  denial 
of  knowledge  or  information  sufficient  to 
form  a  belief.  Hall  v.  Woodward,  30  S. 
C.  564,  9  S.  E.  684  (denial  (1)  of  signature 
by  one  sued  for  contribution  as  cosurety 
on  note  which  had  been  lost  for  twenty 
years,  sufficient) ;  Kosztelnik  v.  Bethle- 
hem Iron  Co.  91  Fed.  606  (denial  (1)  by 
plaintiff,  unable  to  read  English,  as  to  exe- 
cution of  release  pleaded  by  defendant  writ- 
ten in  English,  sufficient)  ;  Wood  v.  Wat- 
son, 23  N.  Y.  Week.  Dig.  85  (denial  (1) 
in  action  against  partners  on  note,  and 
for  goods  sold,  as  to  making  of  note  as 
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parters,   or   delivery   of  goods   to   them 
such.  Code,   sufficient). 

And  assignees  and  subsequent  purchasers 
of    instruments    nuiy    use    these    forms    of 
pleas.        Fairbanks  v.  Isham,  16  Wis.   118 
(averment    (1)    by   plaintiff,   suing  as    as- 
signee of  mortgage,   as  to  witnessing   and 
acknowledgment    of    mortgage,    sufficient)  ; 
St.  John  v.  Beers,  24  How.  Pr.  377    (com- 
plaint by   assignee  of   notes,   alleging    ( 1 ) 
that    notes    were    executed    by    defendant. 
Code,    sufficient)  ;    Pearson    v.    Neeves,    92 
Wis.   319,   66   N.   W.   357    (denial    (2)    by 
subsequent    purchasers,    in   action    to   fore-. 
close    mortgage,    as   to    payments   of   taxes 
and  insurance  by  plaintiff,  which  mortgagor 
had  agreed  to  pay,  sufficient). 

In  Carey  v.  Jones,  8  Ga.  516,  where  the 
matters  in  question  had  occurred  more 
than  six  years  before,  it  was  held  that  an 
answer  in  an  action  seeking  to  charge  de- 
fendant as  a  stockholder,  that  according  to 
his  recollection,  he  promised  he  would  sub- 
scribe to  stock  and  give  a  mortgage  to 
secure  the  payments,  but  that,  according 
to  his  best  recollection  and  belief,  he  did 
not  subscribe  for  any  shares  or  give  a  mort- 
gage, was  held  sufficient  in  equity,  the  mat- 
ter   involved    being    remote. 

And  in  Alston  v.  Brownell,  4  111.  App. 
37,  an  allegation  in  defendant's  affidavit  of 
defense,  that  to  the  best  of  his  knowledge 
and  belief  he  never  was  a  stockholder  and 
never  owned  stock  in  any  certain  company, 
was  held  good,  the  court  saying  that  it 
amounted  to  a  positive  statement  that  he 
never  was  a  stockholder,  that  he  never  him- 
self subscribed  for  such  stock,  and  so  far  as 
he  knew  no  one  else  ever  had  done  so. 

In  Balliett  v.  Metropolitan  L.  Ins.  Co. 
325  App.  Div.  705,  110  N.  Y.  Supp.  77, 
the  court  said  that  it  would  be  difficult, 
to  say  the  least,  for  the  defendant  to  de- 
fend Its  denial  of  knowledge  or  information 
sufficient  to  form  a  belief,  as  to  the  pro/i- 
sions  of  one  of  its  policies.  The  decision, 
however,  was  put  on  another  ground. 

In  Carroll  County  Sav.  Bank  v.  Stroth- 
er,  22  S.  C.  552,  an  answer  by  defendant 
that   he   signed   an   instrument  of   writing 
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Stuba,  16  Colo.  App.  130,  63  Pac.  055.  Siicli 
a  pleading  raises  no  issue  of  fact.  Uumpli- 
reys  v.  McCall,  0  Cal.  59,  70  Am.  Dec. 
621;  Ord  v.  The  Uncle  Sam,  13  Cal.  370; 
Laveland  v.  Garner,  74  Cal.  298,  15  Pac. 
844;  Crane  Bros.  Mfg.  Co.  v.  Morse,  49  Wis. 
3G8,  5  N.  W.  815;  Carpenter  v.  Momsen,  92 
Wis.  449,  65  N.  W.  1027,  60  N.  W.  092; 
Carpenter  v.  Rolling,  107  Wis.  559,  83  N. 
W.  953;  Nashville,  C.  &  St.  L.  R.  Co.  v. 
Carrico,  95  Ky.  489,  26  S.  W.  177;  Avery 
V.  Stewart,  136  N.  C.  426,  68  L.R.A.  776,  48 
S.  E.  775;  Raymond  v.  Johnson,  17  Wash. 
232,  61  Am.  St.  Rep.  908,  49  Pac.  492,  19 
Mor.  Min.  Rep.  56;  Ensley  v.  Page,  13  Colo. 
App.  452,  59  Pac.  225;  Howard  v.  Maysville 
A  B,  8.  R.  Co.  24  Ky.  L.  Rep.  1051,  70  S. 


W.  031;  Cribble  v.  Columbus  Brewing  Co. 
100  Cal.  67,  34  Pac.  527. 

Nor  do  we  consider  that  the  plaintiff 
waived  the  question  by  going  to  trial  with- 
out attacking  the  form  of  the  answer. 
While  the  general  rule  is  that  an  objection 
to  a  pleadnig  may  be  waived  by  failure  to 
urge  tlie  objection  at  the  proper  time,  or  by 
any  act  which  in  legal  contemplation  implies 
an  intention  to  overlook  the  defect  (31  Cyc. 
Law  &  Proc.  p.  717;  J.  S.  Keator  Lumber 
Co.  v.  Thompson,  144  U.  S.  434,  36  L.  ed. 
495,  12  Sup.  Ct.  Rep.  669;  Pring  v.  M.  B. 
Goldenburg  Co.  [N.  M.]  107  Pac.  529),  we 
find  no  such  failure  and  no  such  act  here. 
Neither  a  motion  for  judgment  on  the  plead- 
ings nor  a  demurrer  was  available  as  against 
the  answer,  for  it  contained  denials  which, 


supposed  to  be  the  paper  sued  ou,  but  could 
not  be  positive  without  an  inspection  of 
the  instrument,  nor  as  to  whether  the  in- 
dorsement was  made  before  or  after  due, 
or  contained  a  guaranty,  was  held  not  such 
an  admission  as  to  authorize  judgment 
without  proof  of  the  instrument. 

And  in  Jones  v.  Perot,  19  Colo.  141,  34 
Pac.  728,  where  an  action  was  brought 
against  an  administrator  for  a  breach  of 
a  contract  with  the  deceased,  denials  by 
the  administrator  of  knowledge  or  informa- 
tion sufficient  to  form  a  belief  were  held 
defective  in  that  they  did  not  state  that  he 
could  not  obtain  sufficient '  knowledge  or 
information  upon  which  to  base  a  belief, 
since  from  all  that  appeared  he  might, 
upon  the  slightest  inquiry,  have  obtained 
information  which  would  have  enabled 
him   to   deny   positively. 

In  Hand  v.  Miller,  58  App.  Div.  126,  68 
N.  Y.  Supp.  531,  a  denial  of  knowledge  or 
information  sufficient  to  form  a  belief,  as 
to  the  e.xecution  and  delivery  of  the  con- 
tract sued  on,  was  held  not  to  constitute 
a  denial  of  the  execution  of  the  contract, 
where  it  was  followed  by  a  statement  ad- 
mitting that  defendant  signed  some  paper, 
but  denying  knowledge  or  information  suf- 
ficient to  form  a  belief  as  .to  whether  the 
paper  sued  on  was  the  one  signed. 

Matters    involved    in    agreements^ 

Parties  must  also  as  a  rule  plead  posi- 
tively as  to  matters  involved  in  agree- 
ments made  by  them.  Granniss  v.  McLean 
Automobile  C6.  117  N.  Y.  Supp.  881  (denial 
(2)  as  to  allegations  in  action  for  rent  of 
building  leased  by  defendant,  frivolous)  ; 
Wesson  v.  Judd,  supra  (denial  (2)  by  one 
recognizing  for  appearance  of  one  arrest- 
ed, as  to  whether  such  person  was  arrested, 
insufficient)  ;  Mullally  v.  Townsend,  119 
Cal.  47,  50  Pac.  1066  (denial  (2);  by 
sureties  in  redelivery  bond  of  commence- 
ment of  action,  where  allegations  setting 
out  bond  and  release  of  property  were  hot 
denied,  insufficient)  ;  Mills  v.  Jefferson,  20 
Wis.  60  (denial  (2)  by  town  officers  that 
bonds,  were  given  to  satisfaction  of  super- 
visors, evasive). 
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In  Gallagher  v.  Merrill,  13  App.  Div. 
182,  43  N.  Y.  Supp.  303,  a  denial  by  a 
surety  on  a  lease  of  knowledge  or  informa- 
tion sufficient  to  form  a  belief,  as  to  the 
contents  of  the  lease,  was  held  not  to  be 
sham  under  the  Code,  the  court  saying  that 
the  authorities  seem  to  answer  the  question 
of  whether  such  matter  can  be  stricken  out 
as  sham  in  the  negative. 

In  Genesee  Mut.  Ins.  Co.  v.  Moynihen,  5 
How.  Pr.  321,  an  answer  in  an  action  ou  a 
premium  note,  denying  knowledge  or  in- 
formation sufficient  to  form  a  belief,  as  to 
facts  alleged  to  render  the  defendant  liable 
upon  the  note,  was  held  to  be  sufficient 
under  the  Code. 

Sales. 

It  is  generally  held  that  a  party  cannot 
use  denials  upon  information  and  belief, 
or  of  knowledge  or  information  sufficient 
to  form  a  belief,  as  to  the  sale  of  goods 
to  him.  Chapman  v.  Palmer,  12  How.  Pr. 
37  (denial  (2)  by  partner  as  to  sale  of 
goods  sued  for,  and  sums  claimed,  Code, 
evasive) ;  Starbuck  V.  Dunklee,  10  Minn.  168, 
Gil.  136,  88  Am.  Dec.  68  (answer  admitting 
receipt  of  some  of  wood  sued  for,  but  deny- 
ing any  knowledge  or  information  sufficient 
to  form  a  belief  as  .to  quantity,  insulli- 
cient) ;  Singer  v.  Effler,  16  Misc.  334,  39 
N.  Y.  Supp.  720  (denial  (2)  that,  at  times 
mentioned  in  complaint,  plaintiff  sold  goods, 
wares,  and  merchandise  to  defendant,  in- 
sufficient) ;  Wing  V.  Dugan,  8  Bush,  583 
(denial  (2)  to  defendant's  plea  of  set-off 
for  goods  sold  and  delivered.  Code,  eva- 
sive) ;  Raphael  Weill  &  Co.  v.  Crittenden, 
139  Car.  488,  73  Pac.  238  (denial  (1)  as 
to  sale  and  delivery  of  goods  to  defendant 
at  his  request,  insufficient). 

In  Schroeder  v.  Capehart,  49  Minn.  525, 
52  N.  W.  140,  defendant's  denial  that  he 
had  knowledge  or  information  sufficient  to 
form  a  belief,  as  to  whether  plaintiffs  sold 
or  delivered  the  goods  alleged,  was  held  to 
raise  an  issue,  while  it  was  suffered  to  re- 
main in  the  pleadings.  The  court  said: 
"Upon  a  motion  to  strike  it  out,  or  to  re- 
quire the  pleading  to  be  amended,  it  might 
appear  that  the  defendant's  liability  arose 
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although  upon  information  and  belief,  were 
good,  as  for  instance  the  denials  as  to  the 
ownership  of  the  premises  and  the  suffer- 
ing of  damage.  These  preliminary  methods 
of  attack  were  therefore  not  open  to  plain- 
tiff. Upon  the  trial  plaintiff  did  not  by  his 
proof  go  into  the  question  of.  who  was 
operating  that  part  of  the  line,  or  recognize 
that  as  an  issue,  and  when  the  defendant, 
by  this  line  of  proof,  sought  to  make  it  as 
an  issue,  the  objection  now  considered,  based 
upon  the  pleadings,  was  promptly  made, 
thus  giving  defendant  notice  of  the  ques- 
tion raised  and  of  the  desirability  of  an 
amendment.  There  is  nothing  in  this  to  in- 
dicate a  waiver  of  the  objection  or  an  ac- 
quiescence in  the  defective  pleading  as  suf- 
ficient. 31  Cyc.  Law  &  Proc.  p.  723;  Rogers 
V.  St.  Paul,  86  Minn.  98,  90  N.  W.  355. 
On  the  other  hand,  the  form  of  the  answer 
lacks  much  of  giving  the  plaintiff  that  no- 
tice which  our  Code  system  guarantees  to 
parties  as  to  the  issues  to  be  insisted  upon. 
An  insistence  upon  this  by  the  courts  aids 
to  economy  in  the  preparation  of  cases  and 


to  certainty  and  despatch  in  the  administra* 
tion  of  justice. 

V\e  are  aware  that  there  are  one  or  two 
Minnesota  cases  holding,  contrary  to  the 
views  here  expressed,  that  advantage  of  & 
defect  in  pleading  such  as  this  must  be 
m^de  in  advance  of  trial,  and  not  by  an 
objection  to  evidence.  Smalley  v.  Isaacson, 
40  Minn.  460,  42  N.  W.  352;  Schroeder  v. 
Capchart,  49  Minn.  526,  52  N.  W.  140.  The 
latter  case,  seems  the  more  nearly  in  point. 
In  that  case,  however,  it  will  be  noted  that 
the  court's  decision  proceeds,  at  least  in 
part,  upon  the  ground  that  the  matter  de- 
nied upon  information  was  not  necessarily 
within  the  knowledge  of  the  defendant. 
But  whatever  be  the  basis  of  these  con- 
trary decisions,  we  deem  them  not  in  accord 
with  the  modern  ideas  of  pleading.  The 
face  to  face  contest,  and  not  the  masked 
battery,  typifies  the  latter. 

The  judgment  is  affirmed. 

Parker,   McFle,   Wright,   and  Abbott, 

J  J.,  concur.     Mecliem,  J.,  having  been  of 
counsel,  did  not  participate. 


upon  an  implied  contract  for  goods  fur- 
nished to  an  agent,  or  at  defendant's  placd 
of  business  under  circumstances  showing 
that  the  denial  in  the  answer  in  the  form 
adopted  was  consistent  with  good  faith  on 
the  defendant's  part." 

So,  in  Nichols  v.  Corcoran,  38  Misc.  671, 
78  N.  Y.  Supp.  242,  a  denial  in  an  answer 
by  an  executrix  of  knowledge  or  informa- 
tion sufficient  to  form  belief,  as  to  goods 
sold  and  delivered  to  a  store  of  the  estate, 
which  had  been  continued  by  the  executrix, 
was  held  under  the  Code  not  to  be  a  sham 
answer,  since  the  store  might  not  have 
been  conducted  personally  by  the  executrix. 

And  in  St.  John  v.  Beers,  supra,  it  was 
held  that  there  was  no  objection  to  stating 
an  allegation  as  to  the  sale  of  goods  on 
information  and  belief,  since  they  might 
have  been  sold  by  a  clerk  or  agent. 

And  in  Harvey  v.  Walker,  59  Hun,  114, 
]3  N.  Y.  Supp.  170,  which  was  an  action 
to  recover  for  goods  alleged  to  have  been 
sold  to  the  defendants  as  partners,  a  veri- 
fied answer  made  upon  information  and  be- 
lief was  held  good  and  sufficient  to  raise 
an  issue  as  to  the  defendant's  partnership. 

In  Richards  v.  Fuechsel,  5  N.  Y.  Civ. 
Proc.  Rep.  430,  a  denial  in  an  action  for 
goods  sold  and  delivered,  of  every  allega- 
tion of  the  complaint,  pn  information  and 
belief,  was  held  suffiqieiit,  the  court  saying 
that  such  a  denial,  where  the  matter  was 
presumptively  within  the  personal  knowl- 
edge of  the  defendant,  was  not  formerly  al- 
lowed, but  that  the  cases  now  seemed  to 
countenance  it. 

As  to  indebtedness. 

A  party  is  generally  required  to  answer 
positively  as  to  whether  he  is  indebted  to 
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another,  and  denials  upon  information  and 
belief,  or  of  knowledge  and  information 
sufficient  to  form  a  belief,  are  held  insiilli- 
cient.  Brady  v.  Ranch  Min.  Co.  7  Cal.  App. 
182,  94  Pac.  85  (denial  (1)  of  indebtedness, 
insufficient) ;  Bloch  v.  Bloch,  131  App.  Div. 
859,  ]16  N.  Y.  Supp.  339,  reversed  on  other 
ground  in  136  App.  Div.  770,  121  N.  Y. 
Supp.  475  (denial  (2)  as  to  allegations  of 
loan  to  defendant  and  nonpayment,  insuffi- 
cient) ;  Thompson  v.  Seligman,  00  Fed.  219 
(denial  (1)  by  plaintiff  to  counterclaim 
setting  up  loans  and  an  account  stated,  in- 
sufficient) ;  Bartlett  Estate  Co.  v.  Fraser, 
11  Cal.  App.  373,  105  Pac.  130  (denial  (1) 
of  nonpayment  of  note,   insufficient). 

But  in  Morrow  v.  Cougan,  3  Abb.  Pr. 
328,  an  answer  to  a  complaint  alleging  in 
general  terms  that  the  defendant  was  in- 
debted to  the  plaintiff,  denying  knowledge  or 
information  sufficient  to  form  a  belief,  as 
to  whether  the  defendant  was  indebted  to 
him,  was  held  not  to  be  frivolous. 

And  in  Richter  v.  McMurray,  15  Abb.  Pr. 
346,  a  denial  of  knowledge  or  information 
sufficient  to  form  belief  as  to  the  truth  or 
falsity  of  a  complaint  alleging  that  an 
amount  was  due  on  each  note  sued  on, 
without  alleging  that  the  plaintiff  holds 
notes  drawn  by  the  defendant,  was  held  not 
to  be  frivolous.  » 

Work  or  services. 

In  the  following  cases  denials  upon  in- 
formation and  belief,  or  of  knowledge  or 
information  sufficient  to  form  a  belief,  as 
to  work  or  services  rendered,  were  upheld: 
Etchas  V.  Orena,  121  Cal.  270,  63  Pac.  798 
(denial  (2)  by  executor  as  to  services  ren- 
dered testatrix  and  her  promise  to  pay 
therefor,  sufficient) ;  Colorado  Coal  &  I.  Co. 
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V.  John,  5  Colo.  App.  213,  38  Pac.  390 
(denial  (2)  as  to  services  performed  and 
moneys  laid  out  by  attorney  employed  by 
defendant  corporation's  general  counsel, 
sufficient) ;  Hensberry  v.  Clark,  23  Misc. 
37,  61  N.  Y.  Supp.  308  (denial  (1)  in  ac- 
tion to  recover  for  services,  where  it  was 
claimed  defendant  was  not  in  suitable  men- 
tal condition  to  enter  into  contract,,  sufli- 
cient) ;  Walton  v.  Wild  Goose  Min.  & 
Trading  Co.  60  C.  C.  A.  155,  123  Fed.  209, 
22  Mor.  Min.  Rep.  688,  writ  of  certiorari 
denied  in  194  U.  S.  631,  48  L.  ed.  1158, 
24  Sup.  Ct.  Rep.  856  (denial  (2)  as  to 
work  performed  on  mining  claim  prior  to 
pleader's  acquisition  thereof,  not  evasive)  ; 
Humble  v.  McDonough,  5  Misc.  508,  25  N. 
Y.  Supp.  965  (denial  (1)  as  to  indebted- 
ness to  plaintiff  for  professional  services, 
Code,  not  sham). 

Negligent  acts. 

Negligent  acts  must  be  pleaded  positively, 
where  it  is  clear,  that  the  party  must  have 
some  knowledge  concerning  the  matter  in- 
volved; Fallon  V.  Durant,  60  How.  Pr.  178 
(denial  (1)  by  plaintiff  of  matters  relative 
to  injury  sustained,  where  his  averments 
showed  that  he  had  knowledge.  Code,  in- 
sufficient) ;  Nashville,  C.  &  St.  L.  R.  Co. 
V.  Hamilton,  16  Ky.  L.  Rep.  68,  26  S.  W. 
537;  Nashville,  C.  &  St.  L.  R.  Co.  v.  Car- 
rico,  95  Ky.  489,  26  S.  W.  177  (denial  (2) 
by  defendant  carrier  as  to  whether  it  in- 
jured  stock   transported,   insufficient). 

But  in  Boorman  v.  American  Exp.  Co. 
21  Wis.  154,  a  denial  by  an  express  com- 
pany of  any  knowledge  or  information  suf- 
ficient to  form  a  belief,  as  to  the  alleged 
negligence  of  its  employees  in  transporting 
a  violin,  was  held  good.  The  court  said: 
"An  answer  denying  any  knowledge  or  in- 
formation sufficient  to  form  a  belief,  as  to 
facts  presumed  to  be  within  the  knowledge 
of  the  defendant,  or  of  which  he  can  easily 
inform  himself,  is  bad;  but  such  is  not  the 
nature  of  the  facts  here  put  in  issue.  The 
defendant,  the  express  company,  which  is 
no  more  than  a  copartnership  doing  busi- 
ness under  that  name,  transacts  its  busi- 
ness through  a  multitude  of  agents  re- 
siding in  different  parts  of  the  country, 
and  the  knowledge  of  such  agents  is  not, 
for   this    purpose,   the   knowledge   of   their 

Principals,  the  proprietors  of  the  company, 
leither  can  the  proprietors  readily  avail 
themselves  of,  or  acquire,  the  knowledge 
of  their  agents.  This  would  be  extremely 
difficult, — in  the  first  place,  on  account  of 
the  great  number  of  such  agents  residing 
in  places  remote  from  each  other  and  from 
the  proprietors  themselves;  but  more  espe- 
cially, because  the  guilty  or  nes^ligent  agent 
in  every  such  case  is  adversely  interested. 
He  might  evade  inquiry  or  give  false  an- 
swers. To  hold,  therefore,  that  the  pro- 
prietors must  know  the  facts,  or  obtain 
correct  information  of  them,  before  they 
can  answer  to  an  action,  would,  in  very 
many  cases,  be  equivalent  to  an  unquali- 
fied denial  of  iustice.  We  are  of  opinion 
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that  such  is  not  the  rule  of  law,  and  that 
the  answer  in  its  present  form  is  sutflcient.'' 
^  In  Scully  v.  Wolf,  56  Misc.  468,  107  N.  Y. 
Supp.  181,  which  was  an  action  to  recover 
for  an  injury  received  by  being  struck 
while  passing  defendant's  property,  with 
boards  thrown  to  the  ground,  an  answer 
denying  knowledge  or  information  sufficient 
to  form  a  belief,  as  to  the  allegation,  was 
held  to  be  sufficient  to  warrant  the  admis- 
sion of  evidence  as  to  the  facts. 

And  in  Comerford  v.  Dupuy,  17  Cal.  308, 
an  answer  on  information  and  belief,  that 
land  on  which  damage  was  alleged  to  have 
been  done  by  defendant's  cattle  was  not  in 
the  plaintiff's  possession,  and  that  defend- 
ant was  informed  that  other  cattle  had 
done  some  of  the  damage  mentioned,  was 
held  sufficient. 

Ownership  and  possession. 

A  party  is  generally  bound  to  plead  posi- 
tively, and  not  upon  information  and  be- 
lief, or  by  the  use  of  a  plea  of  knowledge 
and '  information  sufficient  to  form  a  be- 
lief, as  to  the  ownership  of  property  by 
himself,  and  also  as  to  the  ownership  of 
one  to  whom  he  has  directly  transferred 
property.  McNeeley  v.  Welz,  20  App.  DiV. 
566,  47  N.  Y.  Supp.  310,  affirmed  on  otlier 
grounds  in  166  N.  Y.  124,  59  N.  E.  697 
(denial  (2)  as  to  whether  defendant  made 
claim  to  interest  in  certain  fund,  insuffi- 
cient) ;  Fales  v.  Hicks,  12  How.  Pr.  153 
(denial  (2)  by  last  indorser  of  note  as  to 
transfer  thereof  to  plaintiff,  frivolous)  ; 
Flammer  v.  Kline,  9  How,  Pr.  216;  Fleury 
V.  Brown,  9  How.  Pr.  217;  Fleury  v.  Roget, 
5  Sandf.  646;  Fleury  v,  Roger,  9  How.  Pr, 
215  (deniftl  (2)  as  to  whether  plaintiff, 
to  whom  defendant  made  and  delivered  notes 
sued  on,  is  lawful  holder  of  them,  sham)  ; 
Kamlah  y.  Salter,  6  Abb.  Pr.  226  (denial 
(2)  by  maker  of  note  payable  to  his  order, 
as  to  whether  it  was  delivered  or  trans- 
ferred to  plaintiff,  frivolous)  ;  de  Santes  v. 
Searle,  11  How.  Pr.  477  (denial  (2)  as  to 
'  whether  plaintiff  is  owner  of  bill  of  ex- 
change alleged  in  complaint  to  have  been 
made  payable  to  plaintiff  and  delivered  to 
him,  frivolous). 

And  such  pleas  cannot  be  used  where  the 
instrument  is  payable  to  bearer.  Bronson 
V.  Chicago,  R.  l/&  P.  R.  Co.  40  How.  Pr. 
48  (answer  denying  (2)  that  plaintiff  in 
suit  on  bond  payable  to  bearer  is  owner, 
frivolous)  ;  Asiel  v.  Kansas  &  P.  R.  CJo. 
3  N.  Y.  Month.  L.  Bull.  28  (denial  (1)  as 
to  whether  plaintiff  was  owner  of  note  pay- 
able to  bearer,  insufficient). 

In  Deloatch  v.  Vinson,  108  N.  C.  147,  12 
S.  E.  895,  where  a  complaint  by  an  exec- 
utor averred  execution  by  defendant  of  the 
bond  sued  on,  an  answer  that  defendant 
was  informed  and  believed  that  the  plain- 
tiff was  not  the  owner  of  the  bond,  was 
held  sham,  being  merely  a  legal  conclusion 
which  was  not  allowed  by  the  Code. 

But  in  Town  send  v.  i?latt,  3  Abb.  Pr. 
325,  a  denial  in  an  action  to  recover  se- 
curities pledged  by  the  plaintiff  with  the  de- 
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fendant,  of  knowledge  and  information  suf 
ficient  to  form  a  belief,  as  to  whether  thi 
securities  belonged  to  the  plaintiff,  wae 
held  good  under  tlie  Code. 

One  may  generally  plead  as  to  another's 
ownership  or  right  to  possession  of  prop- 
erty upon  information  and  belief,  or  by 
the  use  of  a  denial  of  knowledge  and  in- 
formation sufficient  to  form  a  belief,  where 
the  pleader  was  not  the  direct  transferrer 
of  the  property,  or,  in  case  of  instruments, 
where  they  were  not  made  payable  to  bear- 
er. Kraemer  v.  Williams,  131  App.  Div. 
236,  115  N.  Y.  Supp.  721  (allegation  (1) 
in  complaint  to  set  aside  conveyance  on 
ground  of  fraud,  that  debtor  has  no  other 

Sroperty  subject  to  execution,  sufficient)  ; 
iartow  V.  Northern  Assur.  Co.  10  S.  D. 
132,  72  N.  W.  86  (denial  (2)  by  defend- 
ant,  a  foreign  corporation,  in  action  on 
insurance  policy,  of  allegation  that  plain- 
tiff was  owner  of  the  property  destroyed, 
sufficient)  ;  Colby  v.  Spokane,  12  Wash.  691, 
42  Pac.  112  (denial  (2)  in  action  to  en- 
join city  from  proceeding  with  public  im- 
provements, for  the  purpose  of  which 'con- 
denmation  proceedings  had  been  commenced 
against  the  plaintiff,  as  to  allegation  that 
plaintiff  was  owner  of  premises,  sufficient) ; 
Cunningham  v.  Skinner,  65  Cal.  385,  4  Pac. 
373  (denial  (1)  in  action  to  recover  per- 
sonal property  as  to  allegation  that  plain- 
tiff was  entitled  to  possession,  sufficient)  ; 
Flood  V.  Reynolds,  13  How.  Pr.  112;  Snyder 
V.  White,  6  How.  Pr.  321;  Duncan  v.  Law- 
rence, 6  Abb.  Pr.  304;  Hughes  v.  Wilcox, 
17  Misc.  32,  39  N.  Y.  Supp.  210  (denial 
(2)  by  maker  of  notes,  as  to  transfer  of 
notes  to  plaintiff.  Code,  sufficient)  ;  Morton 
v.  Jackson,  2  Minn.  219,  Gil.  ^180  denial 
(2)  as  to  indorsement  of  note  to  plain- 
tiff, sufficient)  ;  Hughes  v.  Brewer,  7  Colo. 
683,  4  Pac.  1115  (denial  (2)  as  to  wheth- 
er plaintiff  was  bona  fide  assignee  of  judg- 
ment, sufficient)  ;  Stacv  v.  Bennetf,  59  W^is. 
234,  18  N.  W.  26  (denial  (1)  of  averment 
that  tax  sale  certificate  had  been  assigned 
to  plaintiff.  Code,  sufficient)  ;  Reese  v.  Wal- 
worth, 61  App.  Div.  64,  69  N.  Y.  Supp. 
1115  (denial  (2)  as  to  whether  bond  and 
mortgage  sued  upon  had  been  assigned  to 
plaintiff,  Code,  sufficient)  ;  Conolly  v. 
Schroeder,  121  App.  Div.  634,  106  N.  Y. 
Supp.  303  (denial  (2)  in  suit  by  one  claim- 
ing rent  as  purchaser  of  premises,  as  to 
plaintiff's  ownership,  sufficient). 

In  Hyde  v.  Kitchen,  50  N.  Y.  S.  R.  466, 
21  N.  Y.  Supp.  238,  an  answer  by  executors 
made  parties  to  an  action  against  a  bank 
for  money  alleged  to  have  been  deposited 
by  their  testator  in  trust  for  the  plaintiff, 
denying,  beyond  the  book  referred  to  in  the 
complaint,  knowledge  or  information  suffi- 
cient to  form  a  belief,  as  to  whether  they, 
as  executors,  had  any  interest  in  the  fund, 
was  held  not  sham. 

And  in  Caswell  v.  Bushnell,  14  Barb. 
393,  where  the  maker  of  a  note  denied  that 
he  had  knowlod<?e  or  information  sufficient 
to  form  a  belief,  as  to  whether  the  payee 
indorsed  it  to  the  plaintiff,  notwithstanding 
affidavits  making  it  probable  that  he  did 
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have  such  knowledge,  it  was  held  that  to 
Lold  the  answer  a  sham  would  be  to  over- 
turn the  privilege  given  by  the  Code,  which 
'S  in  the  alternative,  to  deny  the  allega- 
tions or  to  deny  "any  knowledge  or  infor- 
mation thereof  sufficient  to  form  a  belief." 

And  in  Harney  v.  McLeran,  G6  Cal.  34, 
4  Pac.  884,  an  answer  in  an  action  for 
street  assessments,  that  the  defendant  had 
not  sufficient  information  or  belief  as  to 
his  ownership  of  property  to  enable  liim  to 
answer  as  to  its  ownership,  and  that  he 
therefore  denied  it,  was  held  sufficient, 
where  no  motion  to  strike  it  out  was  made. 

For  cases  dealing  further  with  owner- 
ship, see  section  on  "Matters  of  pubiio 
record,"  infra. 

Service,  demand,  presentment. 

In  Ensley  v.  Page,  13  Colo.  App.  452,  59 
Pac.  225,  a  denial  on  information  and  be- 
lief of  personal  service  upon  defendant  of 
a  demand  for  possession  of  property  was 
held  insufficient. 

In  Warner  v.  United  States  Land  &  In- 
vest Co.  53  Hun,  312,  6  N.  Y.  Supp.  411, 
a  denial  by  a  foreign  corporation  in  a  suit 
on  bonds,  that  it  had  no  knowledge  or  in- 
formation sufficient  to  form  a  belief,  as  to 
a  demand  of  interest  at  its  agency,  and 
default  after  demand,  was  held  not  frivo- 
lous. The  court  said:  "From  the  nature 
of  this  case,  there  was  nothing  in  the  al- 
legation contained  in  the  complaint  from 
which  the  defendant  was  necessarily  pre- 
sumed to  have  knowledge  of  the  fact  of 
this  demand.  It  was  a  foreign  corporation, 
and  the  demand  was  made  at  its  agency  in 
the  city  of  New  York.  And  although  in- 
dividuals and  corporations  are  presumed  to 
be  acquainted  with  the  acts  done  by  them- 
selves, yet  they  cannot  be  presumed  to  know 
as  to  acts  done  by  others  at  agencies  re- 
mote from  the  situs  of  the  corporation  it- 
self." 

And  in  Dickerson  v.  Kimball,  1  N.  Y. 
Code  Rep.  49,  a  denial  in  an  action  on  a 
promissory  note  of  which  defendant  was 
indorser,  that  as  to  the  presentment  and 
nonpayment  of  the  note  he  had  no  infor- 
mation sufficient  to  form  belief,  was  held 
not  evasive. 

Fact  of  incorporation. 

In  Brown  v.  La  Crosse  City  Gaslight  & 
Coke  Co.  21  Wis.  51,  a  denial  by  a  corpora- 
tion, through  its  president,  of  knowledge 
or  information  sufficient  to  form  a  belief, 
as  to  the  allegation  that  the  company  was 
incorporated  under  a  certain  statute,  un- 
der a  given  name,  on  a  day  designated, 
was  treated  as  an   admission. 

And  in  Northwestern  Cordage  Co."  v.  Gal- 
braith,  9  S.  D.  634,  70  N.  W.  1048,  an  an- 
swer that  the  defendant  in  a  suit  where 
it  was  alleged  that  the  plaintiff  was  a  cor- 
poration had  no  knowledge  or  information 
sufficient  to  enable  him  to  form  a  belief, 
as  to  the  truth  of  the  allegation,  was  held 
not  to  put  its  corporate  existence  in  issue. 

And   in   Crucible  Co.   v.   Steel    Works,  9 
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Abb.  Pr.  y.  S.  195,  an  answer  denying 
knowledge  or  iiiforination  sullieient  to  form 
a  belief  as  to  whether  the  plaintiff  was  a 
corporation  was  said  to  be  frivolous,  but 
the  court  held  that  they  could  not  on  ap- 
peal review  the  denial  by  the  lower  court 
of  a  motion  to  strike  out  the  pleading  as 
frivolous. 

Matters  within  knowledge  of  public  officials. 

Where  matters  involved  are  connected 
with  the  duties  of  public  officers,  they  can- 
not generally  use  the  qualified  denials  con- 
sidered in  this  note.  Appel  v.  State,  9  Wyo. 
188,  61  Pac.  1015  (denial  (2)  by  chairman 
of  county  commissioners  as  to  whether  there 
were  sufficient  funds  in  treasury  to  pay 
warrant,  insufficient) ;  McConoughey  v. 
Jackson,  101  Cal.  265,  40  Am.  8t.  Rep.  53, 
35  Pac.  863  (denial  (1)  of  financial  ac- 
countant of  city  as  to  sufficiency  of  funds 
to  pay  warrant,  insufficient). 

But  in  State  ex  rel.  Tracy  v.  Cooley,  68 
Minn.  514,  60  N.  W.  338,  an  answer  by  a 
county  auditor,  in  mandamus  proceedings 
to  compel  the  issuing  of  an  order  to  pay 
school  expenses,  stating  upon  information 
and  belief  that  the  school  district  was  never 
legally  organized,  and  that  it  had  been  dis- 
solved, was  held  sufficient. 

— knowledge  by  municipality. 

And  a  city  is  generally  held  to  liave  posi- 
tive knowledge  as  to  matters  clearly  within 
the  knowledge  of  its  officers.  Borougli 
Constr.  Co.  v.  New  York,  131  App.  Div. 
278,  115  N.  Y.  Supp.  697  (denial  (2)  by 
city  as  to  whether  plaintiffs  claim  was 
presented  to  comptroller,  frivolous,)  ;  Phila- 
delphia V.  Pierson,  211  Pa.  388,  60  Atl. 
999  (denial  by  city  of  information  as  to 
whether  bond  of  indemnity  given  city  had 
been  approved  by  its  solicitor,  insufficient)  ; 
Carpenter  v.  Rolling,  107  Wis.  559,  83  N. 
W.  953  (denial  (2)  by  town  as  to  whether 
road  was  legally  laid  out  as  highway,  and 
as  to  whether  it  was  bound  to  keep  it  in 
repair,  insufficient). 

But  in  Smith  v.  Janesville,  20  Wis.  291, 
m  denial  by  defendant  city  of  knowledge  or 
information  sufficient  to  form  a  belief,  as 
to  an  allegation  that  the  city  assessors  had 
knowingly  and  intentionally  assessed  cer- 
tain kinds  of  property  at  less  than  true 
value,  was  held  to  be  a  sufficient  denial. 

Matters  of  public  record. 

Matters  appearing  of  public  record  can- 
not as  a  rule  be  denied  upon  information 
and  belief,  or  by  a  denial  of  knowledge  and 
information  sufficient  to  form  a  belief.  Pea- 
cock V.  United  States,  60  C.  C.  A.  389,  125 
Fed.  583  (denial  (1)  as  to  ownership  and 
registry  of  vessel  shown  by  registry,  in- 
sufficient) ;  State  ex  rel.  Kennedy  v.  Mc- 
Garry,  21  Wis.  406  (denial  (1)  by  officer 
removed  by  board  of  county  supervisors, 
that  cause  of  his  removal  was  particularly 
assigned  in  writing  and  entered  upon  books 
of  board,  insufficient)  ;  Union  Lumbering 
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Co.  v.  Chippewa  County,  47  Wis.  245,  2 
N.  W.  281  (denial  (1)  in  action  against 
county  supervisors  to  avoid  taxes  as  illegal, 
that  town  assessors  neglected  to  annex  pre- 
scribed Oath  to  assessment,  that  board  of 
equalization  was  not  properly  sworn,  and 
of  other  matters  appearing  of  public  record, 
insufficient) ;  Mendocino  v.  Peters,  2  Cal. 
App.  24,  82  Pac.  1182  (denial  (2)  of  mat- 
ters in  reports  of  viewers,  and  notice,  hear- 
ings, orders,  and  proceedings  of  board  of 
supervisors,  insufficient)  ;  People  v.  McCuni- 
ber,  15  How.  Pr.  186  (denial  (1)  that  bank 
was  designated  to  receive  canal  tolls  sought 
to  be  recovered,  insufficient) ;  Gridler  v. 
Farmers'  &  D.  Bank,  12  Bush,  333  (denial 
(2)  by  defendant  of  presentation,  demand, 
refusal  of  payment  of  bill,  where  protest  of 
notary  is  filed  with  petition,  insufficient, 
this  being  official  document  signed  by  pub- 
lic officer). 

But  in  People  v.  Curtis,  1  Idaho,  754,  a 
denial  of  one  elected  probate  judge,  upon 
information  and  belief,  as  to  whether  the 
compensation  of  the  office  had  been  in- 
creased by  a  certain  act,  was  held  sufficient 
to  raise  an  issue,  where,  to  ascertain  the 
fees  paid  his  predecessor,  he  would  have 
been  ol^liged  to  have  searched  the  records 
of  the  county  commissioners,  the  court  say- 
ing: '^The  facts  could  only  have  been  as- 
certained by  the  examination  of  records, 
possibly  within  his  reach,  but  not  such  as 
he  would  be  presumed  to  know  the  contents 
of." 

— deeds   and   mortgages. 

A  party,  for  the  purpose  of  pleading,  is 
generally  held  to  have  knowledge  of  deeds 
and  mortgages  of  record,  so  that  he  cannot 
resort  to  qualified  pleas  as  to  such  instru- 
ments. Johnson  v.  Asher,  32  Ky.  L.  Rep. 
317,  105  S.  W.  943  (denial  (2)  as  to  re- 
corded conveyance  to  plaintiff,  insufficient) ; 
Wheaton  v.  Briggs,  35  Minn.  470,  29  N.  W. 
170  (denial  (2)  to  complaint  brought  by 
assignee  to  foreclose  mortgage,  as  to  re- 
corded assignment  of  mortgage,  insuffi- 
cient) ;  Hathaway  v.  Baldwin,  17  Wis.  616 
(denial  (2)  by  defendants  claiming  in- 
terest in  property  about  to  be  foreclosed, 
as  to  execution  and  record  of  plaintiff's 
mortgage,  evasive)  ;  Daisy  Realty  Co.  v. 
Brown,  18  Ky.  L.  Rep.  15^5,  35  S.  W.  637 
(denial  (2)  as  to  matters  shown  on  re- 
corded plat  of  defendant's  land,  insuffi- 
cient) ;  Goodell  v.  Blumer,  41  Wis.  436 
(denial  (1)  as  to  averments  setting  out 
deed  made  to  plaintiff,  and  giving  volume 
and  page  where  recorded,  insufficient)  ; 
Schwartz  v.  Ribaudo,  52  Misc.  102,  101  N. 
Y.  Supp.  599,  affirmed  on  other  points  in 
no  N.  Y.  Supp.  352;  Burdict  v.  Sterr,  2 
\W.  N.  C.  123  denial  (1)  as  to  assignment 
of  mortgage  sued  on,  where  record  referred 
to  in  pleadings,  insufficient). 

In  Bidwell  v.  Sullivan,  10  App.  Div.  135, 
41  N.  Y.  Supp.  770,  however,  where  a  de- 
fendant in  an  action  to  foreclose  a  mort- 
gage answered  that  he  had  no  knowledge 
or  information  sufficient  to  form  a  belief, 
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as  to  allegations  in  the  complaint  that  his 
lien  was  subsequent  to  the  mortgage  sought 
to  be  foreclosed,  it  was  hehl  not  to  be  frivo- 
lous. The  court  said:  "Tlie  answer  was 
adjusted  to  be  frivolous  apparently  upon 
the  ground  that  the  defendant  was  bound 
to  take  notice  of  the  fact  of  the  recording 
of  the  prior  mortgage,  and,  therefore  he 
was  not  at  liberty  to  set  up  a  general  denial 
upon  the  ground  that  he  had  no  knowledge 
or  information  suflicient  to  form  a  belief. 
While  the  record  of  the  mortgage  is  un- 
doubtedly notice  of  its  e.vistence  to  any  one 
who  has  occasion  to  examine  the  record, 
yet  it  clearly  is  not  proof  of  the  due  exe- 
cution and  delivery  of  the  mortgage,  al- 
though it  may  raise  a  presumption  ot  those 
facts,  and  those  facts  are  put  in  issue  by 
the  denial  of  the  defendant  in  the  form  in 
which  the  statute  permits  him  to  make  it, 
as  much  as  any  other  facts.  Although  a 
defendant  may  be  able  by  inquiry  to  ascer- 
tain whether  the  allegations  of  tlie  com- 
plaint are  true,  he  is  not  bound  to  do  so, 
and  unless  such  allegations  are  necessarily 
within  his  personal  knowledge,  an  answer 
in  the  form  of  this  one  is  not  frivolous.' 

And  in  Mcintosh  y.  Omaha,  3  Neb. 
(Unof.)  408,  91  N.  W.  527,  an  answer  as 
to  whether  the  plaintiiT  was  the  owner  of 
land,  stating  that  the ,  defendant  was  not 
suiticiently  informed  as  to  the  plaintitr's 
ownership,  and  therefore  denied  it,  was 
held  sufhcient,  where  it  was  not  alleged 
that  the  deed  of  conveyance  was  recorded, 
since  the  title  might  have  been  acquired 
by  adverse  possession  or  otherwise  nut  ap- 
pearing of  record. 

In  Smalley  v.  Isaacson,  40  Minn.  450, 
42  N.  W.  352,  a  denial  of  knowledge  or 
information  sufficient  to  form  a  belief  as 
to  allegations  respecting  the  title  of  the 
several  parties  was  held  to  raise  an  issue 
so  long  as  it  remained  in  the  answer,  but 
not  after  a  motion  was  made  to  strike 
out. 

In  Collart  v.  Fisk,  38  Wis.  242,  an  an- 
swer by  one  made  defendant  in  an  action 
to  foreclose  a  recorded  mortgage,  in  which 
the  complaint  stated  that  the  defendant 
had  some  interest  in  land  subsequent  to 
plaintiff's  mortgage,  of  knowledge  or  in- 
formation sufficient  to  form  a  belief  as  to 
any  averment  of  the  complaint,  except  that 
the  defendant  had  an  interest  in  the  land, 
was  held  to  be  a  good  traverse,  but  it  was 
held  to  admit  that  the  defendant's  interest 
was  subsequent  to  plaintiff's  mortgage. 

rj  — recorded  liens. 

'  So,  a  pleader  is  presumed,  for  the  pur- 
poses of  pleading,  to  have  knowledge  as  to 
recorded  liens.  Oakes  v.  Ziemer,  02  Neb. 
603,  87  N.  W.  350  (denial  (1)  as  to  regu- 
larity of  tax  lien,  insufficient)  ;  Mulcahy 
V.  Buckley,  100  Cal.  484,  35  Pac.  144  (de- 
nial (1)  as  to  whether  plaintiff  had  re- 
corded claim  for  mechanics'  lien,  insuflTi- 
cient). 

But  in  Hagman  v.  Williams,  88  Cal.  146, 
25  Pac.  1111,  a  denial  on  information  and 
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belief  that  a  recorded  claim  for  a  mechanii 
lien,  which  was  inartificially  drawn,  con- 
tained  the  necessary  facts,  was  held  suffi- 
cient. 

— matters  concerning  taxes. 

And  the  same  rule  of  notice  applies    as 
to  the  assessment,  etc.,  of  taxes.     Austen 
V.  Westchester  Teleph.  Co.  8  Misc.   11,  28 
N.  Y.  Supp.  77    (denials   (1)    in  complaint 
to  collect  personal  taxes  as  to  proceedings 
for  taxing,  levying,  and  demand,  frivolous)  ; 
Stone  v.  Auerbach,  133  App.  Div.  75,  117 
N.   Y.   Supp.  734    (denial    (2)    by   assignee 
of   lease   under   which    lessee   undertook   to 
pay    taxes,    as    to   assessment,   etc.,    shown 
by  records,  frivolous)  ;  Van  Dyke  v.  Doher- 
ty,  8  N.  D.  263,  69  N.  W.  200   (denial  (2) 
as    to    whether    plaintiff    paid    taxes    sued 
for,  where  defendant  was  attorney  located 
at  county  seat  where  public  records  kept, 
insufTicient)  ;  Wickersham  v.  Russell,  51  Pa. 
71    (denial    (1)    as  to  the  assessment  and 
payment  of  taxes  upon  land  of  defendant, 
in.su(iicient)  ;    Davis  v.  Louk,   30   Wis.   308 
(denial  (2)   in  action  by  one  who  has  paid 
taxes   to   recover    part   from   defendant,  as 
to   who   paid   taxes,   insufficient)  ;    Wentxel 
V.   Zinn,   7   Ohio  N.   P.  512    (statement  in 
action  to  recover  from  doweress  proportion 
of  taxes  paid  on  her  account,  that  she 'was 
not  informed  of  amounts  of  taxes  and  as- 
sessments unpaid  by  her,  evasive). 

— judgments. 

■ 

Pleaders  are  generally  presumed  to  have 
knowledge  of  judgments  appearing  of  record 
to  which  they  are  parties  and  matters  in- 
volved therein  cannot  be  denied  upon  in- 
formation and  belief,  or  by  the  use  of  de- 
nials of  knowledge  or  information.  Ket- 
cham  V.  Zercga,  1  E.  D.  Smith,  553;  Curtis 
V.  Richards,  9  Cal.  34  (denial  (2)  as  to 
judgment  sued  on  which  was  rendered 
against  defendant  in  same  court,  insuffi- 
cient) ;  Gjerstadengen  v.  Hartzell,  8  N.  D. 
424,  79  N.  W.  872;  Livingston  v.  Hammer, 
7  Bosw.  670  (denial  (2)  as  to  whether  judg- 
ment against  defendant  set  out  in  com- 
plaint was  entered,  frivolous) ;  Buller  v. 
Sidell,  43  Fed.  116  (denial  (2)  regarding 
judgment  sued  on,  where  pleader  entered 
appearance  in  the  former  suit,  sham)  ; 
Beebe  v.  Marvin,  17  Abb.  Pr.  194  (denial 
(2)  as  to  recovery  of  judgment  against 
defendant  in  foreign  state.  Code  sham); 
Roblin  V.  Long,  60  How.  Pr.  200  (denial 
(2)  in  action  on  foreign  judgment  in  which 
defendant  appeared.  Code,  sham )  ;  Lucas 
v.  Lucas,  18  Ky.  L.  Rep.  661,  37  S.  W. 
588  (denial  (2)  by  defendant  as  to  wheth- 
er court  of  another  state  had  jurisdiction 
in  divorce  suit  against  him,  or  whether  he 
was  properly  before  the  court  in  that  ac- 
tion, insufTicient). 

And  the  same  rule  applies  where  they 
are  in  such  a  position  as  naturally  to  know 
of  such  judgments.  First  Nat.  Bank  v. 
Watt,  7  Idaho,  510,  64  Pac.  223  (allega- 
tion (1)  in  answer  of  surety  that  note 
signed   by  principals  had  been  reduced  to 
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judgment,  insufficient) ;  Hance  v.  Rumming, 
2  E.  D.  Smith,  48  (denial  (2)  by  sureties 
as  to  judgment  rendered  against  princi- 
pal, where  attorney  acted  for  both  original 
de/endant  and  subsequently  for  sureties, 
sham) ;  Brown  v.  Scott,  25  Cal.  190  (de- 
nial (1)  by  one  to  whom  judgments  had 
been  assigned,  of  whether  the  execution 
sale  at  which  he  purchased  was  had  under 
these  judgments,  and  whether  he  used  the 
judgments  in  payment  of  the  sum  bid  by 
bim,  insufficient)  ;  Elmore  v.  Hill,  46  Wis. 
618,  1  N.  W.  235  (denial  (2)  as  to  valid- 
ity of  judgment  on  which  execution  which 
was  handed  to  defendant  sheriff  for  levy 
was  issued,  insufficient) ;  Zivi  v.  Einstein, 
1  Misc.  212,  20  N.  Y.  Supp.  893,  894  (de- 
nial (2)  by  stockholders  of  corporation  as 
to  recovery  of  judgment  against  corpora- 
tion, insufficient). 

But  in  Wesson  v.  Judd,  1  Abb.  Pr.  254, 
a  denial  upon  knowledge  or  information 
sufficient  to  form  a  belief,  by  one  who  gave 
an  undertaking  that  the  defendant  in  sup- 
plementary proceedings  should  attend,  as 
to  the  existence  of  the  judgment  on  which 
the  supplementary  proceedings  were  found- 
ed, was  held  not  to  be  sham  or  evasive. 

And  where  the  pleader  is  not  a  party  to 
the  judgment,  these  pleas  have  been  upheld. 
Mower  v.  Stickney,  6  Minn.  397,  Gil.  321 
(denial  (2)  as  to  judgment  pleaded  by 
plaintiff,  to  which  defendant  was  not  a 
party,  sufficient) ;  Vassault  v.  Austin,  32 
Cal.  597  (denial  (1)  by  several  defendants 
of  complaint  averring  judgment,  against  one 
of  defendants,  the  court  where  recorded, 
and  the  date  and  amount.  Code  sufficient). 

And  in  Dittemore  v.  Cable  Mill.  Co.  16 
Idaho,  298,  133  Am.  St.  Rep.  98,  101  Pac. 
593,  a  denial  of  information  as  to  an  ad- 
judication of  insolvency,  to  which  the  de- 
fendant was  not  a  party,  and  also  the  ap- 
pointment of  the  plaintiff  as  trustee  m 
bankruptcy,  was  held   sufficient. 

— court  records,  matters  other  than  judg- 
ments. 

Matters  other  than  judgments,  which  ap- 
pear upon  the  records  of  the  court,  are 
also  held  to  be  within  the  presumptive 
knowledge  of  those  connected  therewith,  for 
the  purpose  of  pleading.  Huffaker  v. 
National  Bank,  12  Bush,  287  (denial  (2) 
as  to  whether  note  was  duly  presented  and 
payment  refused,  where  protest  was  filed 
with  petition,  insufficient)  ;  McCIure  v. 
Bigstaff,  18  Ky.  L.  Rep.  601,  37  S.  W.  294, 
38  S.  W.  431  (denial  (1)  as  to  assignment 
of  notes,  where  notes  with  assignments 
thereon  were  part  of  record,  insufficient)  ; 
Douglass  v.  Cline,  12  Bush,  608  (denial 
(2)  as  to  whether  wages  were  due,  where 
pay  rolls  upon  which  claims  were  based 
were  part  of  record,  equity,  insufficient)  ; 
First  Nat.  Bank  v.  Martin,  6  Idaho,  204, 
65  Pac.  302  (denial  (1)  of  matters  upon 
records  in  case  in  which  defendant  was 
principal  party,  insufficient)  ;  Herald  v. 
Hargis,  21  Ky.  L.  Rep.  1287,  54  S.  W.  958 
(denial  (1)  as  to  court  order  of  record 
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approving'  sheriff's  bond  in  action  against 
defendant,  insufficient) ;  Steinberg  v.  Saltz- 
man,  130  Wis.  419,  110  N.  W.  198   (denial 

(1)  that  license  to  sell  real  estate  in  suit 
was  granted  by  probate  court  to  adminis- 
trator, insufficient) ;  Wallace  v.  Bacon,  80 
Fed.  553  (denial  (1)  by  stockholder  in 
corporation,  as  to  appointment  of  receiver 
of  corporation,  his  qualification,  and  as- 
sessment of  stock  by  comptroller  of  cur- 
rency, insufficient) ;  Work  Bros.  v.  Kinney, 
7  Idaho,  460,  63  Pac.  596  (denial  (2)  in 
suit  against  sheriff  and  his  sureties,  as  to 
matters  relative  to  suit  upon  which  exe- 
cution in  question  issued,  insufficient) ; 
Simpson  v.  Remington,  6  Idaho,  681,  59 
Pac.  360  (denying  (1)  in  supplementary 
proceedings,  allegation  of  issuance  of  exe- 
cution, and  return  nulla  5ona,  insufficient). 

And  where  the  plaintiff  in  an  action  on 
bills  of  exchange  filed  an  amended  petition, 
upon  defendants'  request,  for  the  purpose 
of  showing  usury,  stating  the  history  of 
the  bills,  when  they  originated,  their  dates, 
and  amount  of  interest,  it  was  held  that 
defendants  could  not  deny  that  they  had 
sufficient  knowledge  or  information  to  form 
a  belief  as  to  whether  the  information 
given  was  true.  Rudd  v.  Deposit  Bank, 
106  Ky.  443,  49  S.  W.  207,  971. 

— official    appointments. 

The  appointment  of  officials  is  also  held 
to  be  a  matter  presumptively  within  the 
knowledge  of  the  pleader.  Re  Clement,  132 
App.  Div.  598,  117  N.  Y.  Supp.  30   (denial 

(2)  in  answer  to  action  by  state  commis- 
sioner of  excise,  as  to  whether  petitioner 
was  the  duly  appointed  and  qualified  com- 
missioner, insufficient  to  compel  introduc- 
tion of  affirmative  proof)  ;  Simmone  v. 
Craig,  137  N.  Y.  550,  33  N.  E.  76  (denial 
(2)  as  to  appointment  of  person  alleged 
by  other  party  to  have  been  appointed  exe- 
cutrix, insufficient)  ;  Thompson  v.  Skeen, 
14  Utah,  209,  46  Pac.  1103  (denial  (1) 
as  to  appointment  of  personal  representa- 
tive, where  complaint  stated  that  will  of 
deceased  had  been  probated  at  certain  place, 
and  necessary  steps  taken  to  enable  plain- 
tiff's to  sue,  insufficient^ 

But  in  Wittman  v.  Watry,  37  Wis.  238, 
in  a  suit  where  the  plaintiff  stated  that  she 
sued  as  executrix  and  residuary  legatee,  an 
answer  denying  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  plain- 
tiff's statements  was  held  sufficient  to  put 
the  allegation  of  whether  she  was  execu- 
trix and  legatee  in  issue. 

— acts    of   city    council. 

Tlie  proceedings  of  city  councils  are  held 
to  be  matters  of  record  of  which  pleaders 
will  be  presumed  to  have  knowledge.  Bar- 
ret V.  Godshaw,  12  Bush.  592  (denial  (2), 
as  to  whether  alleged  ordinances  authoriz- 
ing improvements  in  question  had  been 
passed  and  approved  by  city  council,  in- 
sufficient) ;  Milwaukee  v.  O'Sullivan,  25 
Wis.   600    (allegation    (1)    that  city  coun- 
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cil  allowed  claim  of  which  defendant  was 
assignee  for  certain  amount,  insutticient) . 
In  Greer  v.  Covington,  83  Ky.  410,  a 
statement  that  defendant  "has  no  informa- 
tion sufficient  to  form  a  belief  upon,  that 
any  of  the  ordinances  mentioned  in  plain- 
tiff's amended  petition  were  ever  published 
as  required  by  "law,"  was  held  to  be  but  a 
statement  of  the  party's  want  of  informa- 
tion of  the  law,  and  not  good. 

Exception  as  to  allegations. 

It  has  been  held  that  allegations  of  af- 
firmative matter  may  be  pleaded  upon  in- 
formation and  belief,  notwithstanding  it 
is  presumptively  within  the  knowledge  of 
the  pleader. 

Thus,  in  New  York  Marbled  Iron  Works 
V.  Smith,  4  Duer,  362,  where  the  plain- 
tiffs in  their  complaint  alleged  on  infor- 
mation and  belief  that  they  were  a  cor- 
poration, that  defendant  indorsed  the  note 
sued  on,  and  that  it  was  duly  presented,  de- 
mand made,  and  payment  refused,  the 
court  said:  "The  other  objections  to  the 
complaint  are  so  plainly  groundless  as 
scarcely  to  require  a  remark.  Although  a 
defendant  in  an  answer  under  oath  is  not 
permitted  to  answer  upon  information  as  to 
facts  within  his  personal  knowledge,  no 
such  rule  is  applicable  to  averments  in  a 
complaint,  and  so  applied,  the  rule  would 
be  arbitrary  and  senseless.  Whether  the 
material  facts  stated  in  a  complaint  are 
stated  upon  information  or  knowledge,  it 
is  equally  the  existence  of  the  facts  that 
is  averred,  and  that  the  plaintiff  is  bound 
to  prove  upon  the  trial.  Hence,  the  form 
of  the  averment  is  to  the  defendant  a  mat- 
ter of  entire  indifference." 

And  this  case  was  followed  in  Risdon  v. 
Davenport,  4  S.  D.  555,  57  N.  W.  482,  where 
an  answer  alleging  affirmatively,  upon  in- 
formation and  &lief,  that  the  service  of  the 
summons  or  notice  of  contest  in  proceedings 
referred  to  in  the  complaint  was  made  by 

Eublication  only,  and  in  no  other  way,  was 
eld  valid. 

Rule  as  to  corporations. 

In  Sloane  v.  Southern  California  R.  Co. 
Ill  Cal.  668,  32  L.R.A.  193,  44  Pac.  320, 
the  court  said:  "The  denial  of  an  allega- 
tion in  the  complaint,  for  want  of  suf- 
ficient information  and  belief  to  enable  the 
defendant  to  answer  the  same,  justifies  the 
court  in  disregarding  or  striking  out  such 
denial,  if  the  matter  is  presumptively  with- 
in the  knowledge  of  the  defendant;  and  al- 
though a  corporation  does  not  itself  have 
any  knowledge  of  the  matters  alleged,  but 
is  compelled  to  act  through  its  officers, 
whose  information  may  be  derived  from 
others,  yet  it  cannot  place  its  denials  upon 
its  want  of  information  and  belief,  if  the 
matters  alleged  were  presumptively  within 
the  knowledge  of  any  of  its  officers,  even 
though  the  officer  verifying  the  answer  was 
himself  without  any  information  or  belief 
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upon  the  subject."  The  rule  here  laid  down 
is  the  one  generally  adopted,  as  will  be  seen 
by  other  corporation  cases  appearing  under 
the  several  sections  of  this  note,  where  the 
general  rule  has  been  applied. 

But  in  Martin  V.  Erie  Preserving  Co.  48 
Hun,  81,  it  was  held  that  the  rule  allow- 
ing the  plaintiff  to  show  by  affidavit  that  de- 
fendant's answer  on  information  and  belief 
is  false,  and  that  the  facts  alleged  or  con- 
stituting   plaintiff's    cause  of    action    are 
within  defendant's  knowledge,  did  not  ap- 
ply where  the  defendant  was  a  corporation. 
The  court  said:     "But  if  it  should  be  con- 
ceded that  the  general  rule  is  as  contended 
for  by  the  counsel  for  the  plaintiff  in  ac- 
tions against  persons,  it  does  not  apply  in 
cases  where  a  corporation  is  the  defendant, 
making  a  denial  upon  information  and  be- 
lief.    I'he  answer  by  a  corporation  may  be 
verified   by  one  of  its  ofilcers,  and   in   the 
form  here  used.     It  is  not  to  be  supposed 
that   the   officers   of   a   corporation   having 
charge  of  its  affairs  have  personal  knowl- 
edge  of   all   its   business   transactions.      If 
a  corporation  disputes  the  cause  of  action 
set  up  in  the  complaint,  it  may,  by  its  an- 
swer, deny  the  same  on  information  and  be- 
lief   otherwise    it    might    not    be    able,    in 
many  instances,  to  serve  a  verified  answer. 
If  the  officer  making  the  verification  doe« 
not  have  personal  knowledge  that  the  al- 
legations in  the  complaint  relative  to  tha 
cause   of   action   are   false   and   untrue,    he 
would  place  himself  in  a  position  of  great 
peril  in  making  the  affidavit  of  verification, 
should    the   answer   contain   a   positive   de- 
nial of  the  cause  of  action.    It  is  declared 
in  §  524,  that  unless  the  allegations  in  a 
pleading  are   stated   to   be  on   information 
and    belief   of   a   party,    they   must    be    re- 
garded for  all  purposes,  including  a  crim- 
inal prosecution,  as  having  been  made  upon 
the  personal  knowledge  of  the  person  veri- 
fying the  pleading." 

Miscellaneous. 

In  Noyes  v.  Inland  &  S.  Coasting  Co. 
\tacArth.  &  M.  I,  a  statement  on  informa- 
tion and  belief  in  an  answer  by  a  corpora- 
tion which  had  taken  over  a  foreign  corpo- 
ration, as  to  the  latter's  power  to  loan 
money  upon  certain  security,  was  held  suf- 
ficient. 

And  in  Adams  v.  Clark,  36  Colo.  65,  85 
Pac.  642,  10  A.  &  E.  Ann.  Cas.  774,  the 
plaintiff's  reply  to  defendant's  answer  al- 
leging that  a  certain  statute  never  was  a 
law  of  the  state,  or  enacted  and  signed  as 
prescribed  by  the  Constitution,  that  they  had 
not,  and  could  not,  obtain  sufficient  knowl- 
edge or  information  upon  which  to  base  a 
belief,  was  held  good  under  the  Code. 

In  Straus  v.  American  Publishers'  As- 
80.  96  App.  Div.  316,  89  N.  Y.  Supp.  172, 
where  an  action  was  brought  against 
various  defendants  to  declare  a  combination 
unlawful,  the  court  said:  "One  line  of  the 
plaintiffs'  objections  is  that  the  answer  in 
several  places  avers  or  denies  upon  informa- 
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tion  and  belief,  and  the  plaintiffs  insist 
that  the  defendants  know  of  their  own 
knowledge.  This,  we  think,  is  not  a  very 
serious  objection,  and,  as  said  by  the  re- 
spondents, while  in  some  cases  anyone  of  the 
defendants  might  perhaps  allege  that  he 
himself  had  or  had  not  knowledge  or  motive 
or  the  like,  he  certainly  could  only  answer 
on  information  and  belief  as  to  those  mat- 
ters with  respect  to  his  code  fend  an  ts ;  and 
as  to  the  averment  that  an  illegal  combina- 
tion existed,  the  defendants  would  rely  up- 
on legal  advice  as  to  the  nature  of  their 
association,  and  hence,  must  answer  on  in- 
formation and  belief." 

And  in  Hopkins  v,  Meyer,  76  App.  Div. 
365,  78  N.  Y.  Supp.  459,  where  the  facts 
pleaded  do  not  appear,  the  court  said  that 
it  is  well  settled  that  an  answer  made  upon 
information  and  belief  cannot  be  stricken 
out  as  sham,  even  where  a  person  is  in  a 
position  to  know  the  facts,  and  that  such 
allegations  cannot  be  disregarded  as  plead- 
ing. 

And  where  the  matter  involved  was  par- 
ticularly within  the  knowledge  of  the  other 
party,  pleas  upon  information  and  belief 
have  been  upheld.  McDermont  v.  Anaheim 
Union  Water  Co.  124  Cal.  ]12,  66  Pac.  779 
(material  allegations  (1)  in  complaint  by 
stockholder  against  irrigation  corporation, 
to  prevent  its  furnishing  water  to  new 
members,  where  truth  as  to  matters  par- 
ticularly within  defendant's  knowledge,  Code 
sufficient) ;  Campbell-Kawannanakoa  v. 
Campbell,  162  Cal.  201,  92  Pac.  184  (allega- 
tions (1)  in  complaint  sounding  in  fraud, 
of  matters  peculiarly  within  defendant's 
knowledge,  sufficient). 

In  Robinson  v.  Ferguson,  119  Iowa,  326, 
93  N.  W.  350,  in  an  action  by  a  county 
treasurer  under  a  statute  providing  that 
when  property  subject  to  taxation  is  with- 
held, overlooked,  or  for  any  other  cause  not 
listed  or  assessed,  such  treasurer  shall  when 
appraised  thereof  cause  an  action  to  be 
brought  therefor  it  was  held  that  the  nec- 
'  essary  allegations  in  the  petition  might  be 
made  by  him  upon  information  and  belief, 
since  he  might  not  have  actual  knowledge 
that  the  property  had  been  omitted. 

So  a  denial  on  information  and  belief 
of  allegations  th&t  plaintiff  forwarded  a 
warrant  with  a  certain  indorsement  there- 
on is  good,  although  the  warrant  is  in  de- 
fendant's possession,  the  material  allega- 
tion going  to  the  act  of  forwarding  and 
not  the  endorsement.  Seattle  Bank  v. 
Meerwaldt,  8  Wash.  630,  36  Pac.  763. 

The  rule  in  equity  that  matters  within 
the  presumptive  knowledge  of  the  pleader 
must  be  set  out  positively,  and  not  upon 
information  and  belief,  or  upon  knowledge 
or  information  sufficient  to  form  a  belief, 
was  laid  down  in  the  following  cases  but 
the  decisions  were  placed  upon  other 
grounds:  Miles  v.  Miles,  27  N.  H.  440; 
Dinsmoor  v.  Hazelton,  22  N.  H.  636;  Mc- 
Allister V.  Clopton,  51  Miss.  257;  Mead  v. 
Day,  54  Miss.  58;  Woods  v.  Morrell,  1 
Johns.  Ch.  103.  J,  T.  W. 
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STATE   MEDICAL  BOARD   OF  ARKAN- 
SAS MEDICAL  SOCIETY,  Appt., 

V. 

A.  S.  McCRARY. 

(—  Ark.  — ,  130  S,  W.  544.) 

Physician  —  revoking;  license  ^  neces- 
sity of  Jadicial  proceeding;. 

1.  Judicial  proceedings  are  not  necessary 
to  the  revocation  of  a  license  to  practise 
medicine,  in  order  to  avoid  conflict  with 
the  constitutional  provision  against  depriv- 
ing one  of  property  without  due  process  of 
law. 

Statute   —   certainty    ^   regulation    of 
physicians. 

2.  A  statute  providing  for  the  revocation 
of  the  license  of  a  physician  who  advertises 
special  ability  to  treat  or  cure  chronic  and 
incurable  eases  is  not  void  for  uncertainty. 

Physician    —    forbidding    to   advertise 
special  ability  —  validity. 

3.  Forbidding  physicians  to  advertise 
special  ability  to  treat  or  cure  chronic  or 
incurable  diseases  is  within  the  police  pow- 
er. 

(June  27,  1910.) 

Note.  —  Grounds     for     revoleing     phy- 
sician's license. 

V 

The  early  cases  dealing  with  grounds  for 
the  revoking  of  physician's  licenses  are  cov- 
ered in  the  notes  to  Macomber  v.  State  Bd. 
of  Health,  8  L.R.A.(N.S.)  585,  and  Munk 
V.  Frink,  17  L.R.A.(K.S.)   439. 

The  expression  "gross  immorality,*' 
named  in  a  statute  as  a  cause  for  the  rev- 
ocation of  a  physician's  license,  was  held 
in  Rose  v.  Baxter,  7  Ohio  N.  P.  N.  S.  132, 
not  so  vague,  uncertain,  broad,  and  com- 
prehensive as  to  give  the  medical  board  the 
sole  power  to  determine  whether  the  license 
should  be  revoked  without  providing  any 
standard  as  to  qualification.  The  court 
said:  "Gross  immorality  is  a  term  which 
has  been  used  and  has  received  adjudica- 
tion at  the  hands  of  a  great  many  courts. 
The  word  'gross'  does  not  mean  great  or 
big  or  excessive,  necessarily,  but  rather 
such  a  wilful,  flagrant,  and  shameful  qual- 
ity with  respect  to  the  office  involved  as 
renders  the  officer  unfit  to  hold  his  license 
and  authority  to  act.  Sometimes  the  ex- 
pression is  found,  under  the  law,  'gross 
misbehaviour.'  The  expression  'moral  tur- 
pitude' is  closely  akin  to  the  expression  at 
bar,  and  has  received  a  great  many  inter- 
pretations, but  has  always  been  sustained 
by  the  courts  so  far  as  I  have  been  able  to 
ascertain,  and  I  find  no  cases  in  which  it 
lias  been  held  so  indefinite  as  to  preclude 
action  against  a  person  guilty  thereof." 

And  this  statute  is  violated  wliere  a  phy- 
sician maintains  two  ofiUces  under  difTcrent 
names,  intending  thereby  to  perpetrate  a 
fraud  upon  the  public.     Ibidt 
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APPEAL  by  defendant  from  a  decree  of 
the  Pulaski  Chancery  Court  enjoining, 
it  from  interfering  with  plaintiff's  right  to 
'practise  medicine  because  of  an  alleged  un- 
lawful advertisement.    Reversed. 

Statement  by  Hart,  J.: 

A.  S.  McCrary  was  duly  notified  to  appear 
before  the  State  Board  of  the  Arkansas 
Medical  Society  in  the  hall  of  the  house  of 
reperesentatives,  in  the  statehouse,  in  the 
city  of  Little  Rock,  Arkansas,  on  November 
10,  1909,  and  show  cause  why  his  certifi- 
cate to  practise  medicine  in  said  state  should 
not  be  revoked  under  subdivision  d  of  §  8 
of  act  219,  of  the  Arkansas  general  assem- 
bly, approved  May  6,  1009.  It  is  as  fol- 
lows: 


"Section  8.  Every  person  residing  in  this 
state,  or  coming  into  it,  of  the  age  of 
twenty -one  years,  who  has  not  heretofore 
been  licensed  to  practise  medicine  under  the 
existing  laws,  making  application  to  regis- 
ter under  the  provisions  of  this  act  for  the 
purpose  of  practising  medicine  in  this  state, 
shall  first  make  application  to  the  secre- 
tary of  the  board  representing  the  school  of 
medicine  from  which  he  graduated,  and  his 
application  shall  be  accompanied  by  a  fee  of 
$15,  this  fee  being  for  examination  and 
registration  before  the  boards.  The  appli- 
cant shall  present  to  the  board  satisfactory 
evidence  of  graduation  from  a  reputable 
medical  school,  and  a  school  shall  be  con- 
sidered reputable  within  the  meaning  of 
this  act  whose  entrance,  requirements,  and 


So,  a  statute  providing  for  the  revoca- 
tion of  dentists'  licenses  for  fraud,  deceit, 
or  misrepresentation  in  the  practice  of 
dentistry,  or  for  gross  violation  of  pro- 
fessional duties,  is  not  unconstitutional  on 
the  ground  of  uncertainty,  because  the 
grounds  for  which  it  authorizes  the  revoca- 
tion have  no  fixed  or  determined  meaning, 
but  are  left  to  the  caprice  and  whims  of  the 
state  board  of  dental  examiners,  since  they 
have  a  well-defined  meaning.  State  ex  rel. 
Williams  v.  Purl,  228  Mo.  1,  128  S,  W.  190. 

And  this  statute  is  violated  where  a 
dentist  inserts  false  advertisements  as  to 
price,  the  making  of  teeth  without  bridges 
or  plates,  the  re-enameling  of  teeth,  the 
tightening  of  loose  teeth,  the  curing  of 
pyorrhea,  and  other  false  statements  tend- 
ing to  deceive  the  public  and  to  impose  on 
the  credulous  and  ignorant.     Ibid. 

So,  a  statute  giving  a  medical  board 
power  to  revoke  a  physician's  certificate, 
where  he  inserts  or  causes  to  be  inserted 
in  the  newspapers  an  advertisement  rela- 
tive to  venereal  diseases,  is  not  unconstitu- 
tional because  it  does  not  state  in  advance 
what  act  or  acts  may  be  in  violation  of  its 
provisions.  Kennedy  v.  State  Bd.  of  Regis- 
tration, 145  Mich.  241,  108  N.  W.  730,  9 
A.  &  E.  Ann.  Cas.  125. 

This  case  is  distinguished  from  Matthews 
V.  Murphy,  infra,  and  like  cases,  on  the 
ground  that  in  the  Kennedy  Case  the  letris- 
lature  had  declared  what  acts  or  conduct 
afforded  a  ground  for  revocation,  while  in 
the  Matthews  Case  the  statute  did  npt 
specifically  provide  vvliat  acts  siiould  be  re- 
garded as  unprofessional  conduct  which  was 
calculated  to  deceive  or  defraud  the  public. 

In  Matthews  v.  Murphy,  23  Kv.  L.  Rep. 
750,  54  L.R.A.  415,  63  S.  W.  785,"  a  statute 
authorizing  the  revocation  of  a  physician's 
license  for  grossly  unprofessional  conduct 
likely  to  deceive  or  defraud  the  public,  with- 
out fixing  any  standard  by  which  such  fact 
should  be  determined,  was  held  void. 

A  statute  authorizing  u  nipdic:il  board  to 
revoke  a  physician's  lircnipo  when  the  holder 
has  been  guilty  of  a  f*»lony  or  of  gross  im- 
morality does  not  violate  the  provisions  ol 
the  state  or  Federal  ConstitiitionH.  Spur- 
geon  V.  Rhodes,  167  Ind.  1,  78  N.  E.  228. 
30  L.R.A.(N.S.) 


The  illegal  sale  of  intoxicating  liquors  is 
not  a  misdemeanor  involving  moral  turpi- 
tude, within  the  meaning  of  a  statute  pro- 
viding that  whenever  a  physician  or  surgeon 
shall  be  convicted  of  any  crime  and  mis- 
demeanor involving  moral  turpitude,  in  ad- 
dition to  the  other  penalties  imposed,  his 
license  shall  be  revoked.  Fort  v.  Brinkley, 
87  Ark.  400,  112  S.  W.  1084.  The  court 
said:  "'Moral  turpitude  is  defined  to  be 
an  act  of  baseness,  vileness,  or  depravity  in 
the  private  and  social  duties  which  a  man 
owes  to  his  fellowmeki  or  to  society  in  gen- 
eral.' 20  Am.  &  Eng.  Enc.  Law,  p.  872. 
See  also  Ex  parte  Mason,  29  Or.  18,  54  Am. 
St.  Rep.  772,  43  Pac.  651 ;  In  Re  Kirbv,  10  S. 
D.  322,  414,  39  L.R.A.  856,  73  N.  W.  92,  907. 
.  .  .  Moral  turpitude  implies  something 
immoral  in  itself,  regardless  of  the  fact 
whether  it  is  punishable  by  law.  The  doing 
of  the  act  itself,  and  not  its  prohibition  by 
statute,  fixes  th<s  moral  turpitude.  It  seems 
clearly  deducible  from  the  above-cited  au- 
tiiorities  that  the  words  'moral  turpitude' 
had  a  positive  and  fixed  meaning,  at  com- 
mon law,  and  that  the  illegal  sale  of  in- 
toxicating liquors,  not  being  an  offense 
punishable  at  common  law,  does  not  come 
within  the  definition  of  a  crime  involving 
moral  turpitude." 

Extensive  advertising  by  a  physician  can- 
not of  itself  be  said  to  be  disgraceful  con- 
duct, but  where  such  advertisements  are 
studied  efforts  to  impose  upon  the  credulity 
of  the  public  for  gain  they  are  utterly  dis- 
graceful within  the  meaning  of  a  statute 
providing  for  an  erasure  of  physicians' 
names  from  the  medical  register  where  thev 
are  guilty  of  disgraceful  conduct.  Re  Wash- 
ington, 23  Ont.  Rep.  200. 

And  a  physician  is  guilty  of  disgraceful 
'conduct  under  this  statute  where  lie  accepts 
money  from  those  in  the  last  stages  of  con- 
sumption, under  the  representation  that 
they  are  suffering  from  catarrhal-bronchitis, 
wiien  he  must  have  known  the  truth.    Ibid. 

However,  a  charge  merely  stating  that  a 
physician  has  published  the  symptoms  of 
catarrh  docs  not  charge  disgraceful  con- 
duct in  a  professional  aspect,  within  the 
meaning  of  the  foregoing  statute.     Ibid. 
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eourse  of  instruction  are  as  high  as  those 
adopted  by  the  lictter  class  of  medical 
schools  of  the  United  States.  Such  exami- 
nations may  be  written  or  oral,  and  shall 
be  of  a  practical  character  and  conducted 
on  the  scientific  branches  only,  and  shall 
include  anatomy,  physiology,  medical  chem- 
istry, materia  medica,  therapeutics,  theory 
and  practice  of  medicine,  pathology,  bac- 
teriology, surgery,  obstetrics,  gynecology, 
and  hygiene.  All  questions  and  answers, 
with  grades  attached,  shall  be  preserved  by 
the  secretary  for  one  year. 

"If  in  the  opinion  of  the  board  the  ap- 
plicant possesses  the  necessary  qualifica- 
tions, the  board  shall  issue  to  him  a  certifi- 
cate. The  boards  may,  at  their  discretion, 
arrange  for  reciprocity  in  license  with  the 
authorities  of  states  and  territories  having 
requirements  equal  to  those  established  by 
the  boards,  and  every  person  desiring  license 
under  reciprocity  must  make  application  to 
the  secretary  of  the  board  representing  the 
school  of  medicine  from  which  be  gradu- 
ated. License  may  be  granted  applicants 
for  license  under  such  reciprocity  on  pay- 
ment of  $25. 

"The  boards  may  refuse  to  grant  or  may 
revoke  a  license  for  the  following  causes,  to- 
wit:  "(a)  Chronic  and  persistent  inebriety; 
(b)  the  practice  of  criminal  abortion,  either 
as  principal  or  abettor;  (c)  conviction  of  a 
crime  involving  moral  turpitude;  (d)  pub- 
licly advertising  special  ability  to  treat  or 
cure  chronic  and  incurable  diseases;  (e) 
the  presentation  to  the  board  of  any  license, 
certificate,  or  diploma  which  was  illegally 
or' fraudulently  obtained,  or  the  practice  of 
fraud  or  deception  in  passing  the  examina- 


tion. In  complaints  for  violating  the  provi- 
sions of  this  section,  the  accused  person  shall 
be  furnished  a  copy  of  the  complaint,  and 
given  hearing  before  said  board  in  per- 
son, or  by  attorney;  and  any  person  after 
such  refusing  or  revocation  of  license,  who 
shall  attempt  or  continue  the  practice  of 
medicine,  shall  be  subject  to  the  penalties 
hereinabove  described." 

On  November  10,  1909,  Dr.  McCrary  filed 
a  complaint  against  said  board  and  the 
members  thereof  to  enjoin  them  from  acting 
in  the  complaint  filed  against  him  before 
said  board.  With  his  petition  he  filed  the 
following  exhibits:  First.  The  notice  served 
on  him  to  appear  before  the  State  Medical 
Board  and  show  cause  why  his  license  to 
practise  medicine  in  the  state  of  Arkansas 
should  not  be  revoked.     Second.  The  com- 

* 

plaint  filed  against  him  before  said  board, 
it  charged  that  he  had  violated  subdivision 
d  of  the  above-quoted  act,  "by  publicly  ad- 
vertising special  ability  to  treat  or  cure 
chronic  and  incurable  diseases,"  in  vi6la- 
tion  of  the  terms  thereof.  Third,  A  ver- 
batim copy  of  his  advertisement,  stating 
his  success  and  ability  to  cure  certain  ail- 
ments. It  is  not  necessary  to  set  out  his 
advertisement;  for  it  seems  to  be  conceded 
that  if  the  act  in  question  is  constitutional, 
and  is  not  void  for  uncertainty,  the  adver- 
tisement falls  within  its  prohibition. 

The  board  demurred  to  the  complaint. 
The  court  overruled  the  demurrer  on  the 
ground  that  subdivision  d,  which  authorized 
the  board  to  revoke  the  license  of  a  physi- 
cian, if  he  "publicly  advertise  special  ability 
to  treat  or  cure  chronic  and  incurable  dis- 
eases, is  too  indefinite  and  uncertain  for  en- 


Under  a  statute  providing  in  substance 
that  any  registered  medical  practitioner 
who  shall  have  been  convicted  of  any  felony 
shall  thereby  forfeit  his  registration,  or  in 
case  of  a  person  known  to  have  been  con- 
victed of  a  felony  who  shall  present  himself 
for  registration  the  register  shall  have  pow- 
er to  refuse  such  registration,  the  name  of 
one  who  had  previously  been  convicted  of 
manslaughter  and  after  the  full  term  of 
his  sentence  had  expired  had  made  appli- 
cation for  registration  and  been  registered, 
cannot  be  removed  from  the  register  be- 
cause of  this  conviction.  R.  v.  College  of 
Physicians  &  Surgeons,  44  U.  C.  Q.  B.  146. 

And  where  he  was  asked  no  questions  at 
the  time  of  registration,  he  is  guilty  of  no 
false  or  fraudulent  representations  justify- 
ing the  erasure  of  his  name  from  the  regis- 
ter, although  the  secretary  did  not  know 
of  the  conviction  at  the  time  his  name  was 
entered.    Ibid. 

In  Re  Telford,  11  B.  C.  355,  a  young 
woman  who  was  pregnant,  and  who  had  her- 
self made  unsuccessful  attempts  to  bring 
about  a  miscarriage,  asked  a  physician  to 
effect  an  abortion.  The  uhysician,  believing 
30  L.R.A.(N.S.) 


that  it  would  be  necessary  to  expel  the  con- 
tents of  the  uterus,  owing  to  the  patient's 
attempts  at  miscarriage,  inflicted  a  wound 
on  her  body  with  the  object  of  enabling  him 
and  the  patient  more  effectually  to  deceive 
her  parents  and  others  with  respect  to  her 
real  condition,  by  causing  them  to  believe 
that  she  had  been  operated  on  for  the  re- 
moval of  the  appendix.  The  operation  was 
performed  in  a  private  sanitorium,  without 
professional  or  other  consultation,  and  it 
was  shown  that  it  could  serve  no  purpose 
relative  to  the  health  of  the  patient.  The 
woman  died  from  the  effects  of  the  attempts 
at  abortion,  and  the  physician  was  acquitted 
on  a  charge  of  manslaughter,  but  it  was 
held  that  the  medical  council  were  justified 
in  erasing  his  name  from  the  register,  since 
he  was  guilty  of  unprofessional  conduct. 

And  the  cancelation  of  a  physician's  li- 
cense on  the  ground  that  he  had  committed 
a  criminal  abortion  was  upheld  in  Mathews 
V.  Hedlund,  82  Neb.  825,  119  N.  W.  17, 
and  it  was  held  that  the  revocation  might 
be  made  before  his  conviction  in  a  criminal 
court.  J.  T.  W. 
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forcement."  The  board  electing  to  stand 
on  its  demurrer,  and  refusing  to  further 
plead,  a  decree  was  entered  enjoining  it 
and  the  members  thereof  from  in  any  way 
interfering  with  the  right  of  the  plaintiff 
to  practise  medicine,  because  of  the  adver- 
tisement charged  in  the  complaint  made 
against  him. 

To  reverse  that  decree  this  appeal  is 
prosecuted. 

Messrs.  Coleman  &  liewis,  with  Mr. 
H.  li.  Norwood,  Attorney  General,  for  ap- 
pellant. 

Messrs.  Pettard  &  Brickhouse  and  W. 
T.  Tucker  for  appellee. 

Hart,  J.|  delivered  the  opinion  of  the 
court : 

The  constitutionality  of  the  above-quoted 
statute  is  attacked  by  appellee.  He  contends 
that  his  lioecse  to  practise  medicine  is  a 
property  right,  the  revocation  of  which  is 
an  exercise  of  judicial  power,  which  can- 
not be  vested  in  any  administrative  board, 
but  only  in  the  courts;  and  that  to  assume 
to  invest  this  power  in  the  board  is  to  de- 
prive him  of  his  property  without  due 
process  of  law,  in  violation  of  §  8  of  article 
2  of  our  Constitution. 

In  discussing  this  question,  the  supreme 
court  of  the  state  of  Minnesota,  in  a  clear 
and  well-considered  opinion  delivered  by  Mr. 
Justice  Mitchell,  said:  "The  radical  fallacy 
in  this  chain  of  argument  is  the  assumption 
that  the  revocation  of  such  a  license  is  the 
exercise  of  judicial  power.  'Due  process  of 
law,'  or  'the  law  of  the  land'  (which  means 
the  same  thing),  is  not  necessarily  judicial 
proceedings.  Private  rights  and  the  enjoy- 
ment of  property  may  be  interfered  with  by 
the  legislative  or  executive,  as  well  as  the 
judicial,  department  of  the  government. 
When  it  is  declared  that  a  person  shall  not 
be  deprived  of  his  property  without  'due 
process  of  law'  it  means  such  an  exercise  of 
the  powers  of  government  as  the  settled 
maxims  of  law  permit  and  sanction,  under 
such  safeguards  as  these  maxims  prescribe 
for  the  class  of  cases  to  which  the  one  in 
question  belongs.  ...  It  has  never  been 
held  that  the  granting  or  refusing  to  grant 
such  a  license  as  this  was  the  exercise  of 
judicial  power,  .  .  .  and  there  is  no 
possible  distinction  in  this  respect  between 
refusing  to  grant  a  license  and  revoking  one 
already  granted.  Both  acts  are  an  exer- 
cise of  the  police  power.  The  power  exer- 
cised and  the  object  of  its  e>:crcise  are  in 
each  case  identical,  viz.^  to  exclude  an  in- 
competent or  unworthy  person  from  this 
employment.  Therefore  the  same  body 
which  may  be  vested  with  the  power  to 
grant,  or  refuse  to  grant,  a  license  may  also 
80  L.R.A.(N.S.) 


be  vested  with  the  power  to  revoke.  The 
statutes  of  all  the  states  are  full  of  enact- 
ments giving  the  power  to  revoke  licenses  of 
dealers,  innkeepers,  hackman,  draymen, 
pawnbrokers,  auctioneers,  pilots,  engineers, 
and  the  like,  to  the  same  bodies,  boards,  or 
officers  who  are  authorized  to  issue  them, 
such  as  city  councils,  county  commissioners,- 
selectmen,  boards  of  health,  boards  of  ex- 
cise, etc.  The  constitutionality  of  such 
laws,  as  a  valid  exercise  of  the  public  pow- 
er, has  often  been  sustained,  and,  indeed, 
rarely  questioned.  .  .  .  The  only  au- 
thorities cited  by  relator  to  support  his 
contention  are  rases  in  which  it  has  been 
held  that  the  removal  of  an  attorney  by 
a  court  from  his  office  as  an  attorney  of  the 
court,  like  the  order  of  his  admission,  is 
the  exercise  of  judicial  power,  -and  is  a 
judgment  of  the  court.  But  these  cases  are 
not  at  all  analogous  to  the  one  at  bar. 
They  rest  expressly  upon  the  ground  that 
attorneys  are  officers  of  the  court,  whose 
duties  relate  almost  exclusively  to  proceed- 
ings of  a  judicial  nature,  and  that  at  com- 
mon law  it  vested  exclusively  with  a  court 
to  determine  who  is  qualified  to  become  one 
of  its  officers,  and  for  what  cause  he  ought 
to  be  removed,  and  hence  that  attorneys 
could  only  be  removed  from  office  for  mis- 
conduct ascertained  and  declared  by  judg- 
ment of  the  court.  Ex  parte  Secombe,  19 
How.  9,  16  L.  ed.  565;  Ex  parte  Garland,  4 
Wall.  333,  18  L.  ed.  366."  State  ex  rel. 
Chapman  v.  State  Medical  Examiners,  34 
Minn.  387,  26  N.  W.  123. 

This  is  a  leading  case  on  the  subject^ 
and  has  been  cited  with  approval  by  nearly 
all  the  courts  where  the  question  has  been 
under  consideration.  In  the  case  of  Meffert 
V.  State  Bd.  of  Medical  Registration  (Mef- 
fert V.  Packer)  66  Kan.  710,  1  L.R.A.(N.S.) 
811,  72  Pac.  247,  which  was  affirmed  by  the 
United  States  Supreme  Coart  without  dis- 
cussion (Meffert  v.  Packer,  195  U.  S.  625, 
49  L.  ed.  350,  25  Sup.  Ct.  Rep.  790),  all  the 
authorities  bearing  on  the  question  were  re- 
viewed, and  the  quotation  we  have  made 
from  the  Chapman  Case  was  discussed  and 
approved  in  its  entirety.  The  Meffert  Case 
is  also  reported  in  1  L.R.A.(N.S.)  811,  and 
contains  an  excellent  case  note.  To  the 
same  effect  see  Dent  v.  West  Virginia,  129 
U.  S.  114,  32  L.  ed.  623,  9  Sup.  Ct.  Rep. 
231;  Hawker  v.  New  York,  170  U.  S.  189, 
42  L.  ed.  1002,  1 8  Sup.  Ct.  Rep.  573 ;  State 
V.  Schmidt,  138  Wis.  53,  119  N.  W.  647; 
State  ex  rel  Burroughs  v.  Webster,  150  Ind. 
607,  41  L.R.A.  212,  50  N.  E.  750,  and  cases 
cited.  Our  own  court,  in  a  carefully  pre- 
pared opinion  by  Mr.  Justice  Riddick,  has 
held  (quoting  from  syllabus)*:  "Acts  1903, 
p.  342,  forbidding  jihysicians  and  surgeons 
engaged  in  the  practice  of  medicine  to.  so- 
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licit  patients  by  paid  agents,  is  a  valid  exer- 
cise of  the  state's  police  power  in  regulating 
the  practice  of  medicine  and  surgery." 
Thompson  v.  Van  Lear,  77  Ark.  606,  5 
L.R.A.(N.S.)  688,  92  S.  W.  773,  7  A.  &  E. 
Ann.  Cas.  154.  As  stated  in  the  case  of 
Com.  V.  Pom,  196  Mass.  326,  17  L.R.A. 
(N.S.)  94,  82  N.  E.  31,  13  A.  &  E.  Ann.  Cas. 
669,  "the  maintenance  of  a  high  standard 
of  professional  qualifications  for  physicians 
is  of  vital  concern  to  the  public  health,  and 
reasonable  regulations  to  this  end  do  not 
contravene  any  provision  of  the  state  or 
Federal  Constitution." 

It  is  also  contended  that  section  d  of 
the  section  of  the  statute  in  question  is 
too  vague  and  indefinite  to  be  upheld  and  en- 
forced; and  to  our  minds,  this  is  the  most 
difficult  question  in  the  case  to  determine. 
It  has  given  us  the  gravest  concern,  and  af- 
ter due  consideration  we  have  decided  to 
uphold  it.  Our  attention  has  not  been 
called  to  any  case  where  a  statute  of  simi- 
lar import  has  become  the  subject  of  ju- 
dicial determination.  Counsel  for  appellee 
rely  upon  cases  where  statutes  authorizing 
the,  Board  of  Medical  Examiners  to  revoke 
the  certificate  of  a  physician  for  making 
"grossly  improbable  statements"  or  for  "un- 
professional or  dishonorable  conduct"  have 
been  held  void,  as  being  unreasonable,  too 
uncertain,  •  and  indefinite.  Hewitt  v.  State 
Medical  Examiners,  148  Cal.  590,  3 
L.R.A.(N.S.)  896,  113  Am.  St.  Rep.  315,  84 
Fac.  39,  7  A.  &  E.  Ann.  Cas.  750;  Matthews 
V.  Murphy,  23  Ky.  L.  Rep.  750,  64  L.R.A. 
415,  63  S.  W.  786;  Czarra  v.  Medical  Super- 
visors, 25  App.  D.  C.  443. 

On  the  other  hand  there  are  cases  uphold- 
ing statutes  empowering  boards  to  revoke 
the  licenses  of  physicians  who  are  guilty 
of  unprofessional  and  dishonorable  conduct, 
and  the  licenses  have  been  revoked  or  not, 
according  to  the  proof  made.  State  ex  rel. 
Feller  v.  State  Medical  Examiners,  34  Minn. 
391,  26  N.  W.  125;  Macomber  v.  State  Bd. 
of  Health,  28  R.  I.  3,  8  L.R.A. (N.S.)  585, 
65  Atl.  263,  and  the  case  note  to  Hewitt  v. 
State  Medical  Examiners,  7  A.  &  E.  Ann. 
Cas.  750,  indicate  that  the  weight  of  author- 
ity is  to  this  effect.  But  we  need  not  de- 
cide that  question;  for  we  hold  that  the 
language  of  subdivision  d  in  question  is 
not  too  uncertain  and  indefinite  to  be  up- 
held and  enforced.  In  the  case  of  Thomp- 
son V.  Van  Lear,  supra,  this  court  held  that 
an  act  forbidding  physicians  and  surgeons 
to  solicit  patients  by  paid  agents  was  a 
valid  exercise  of  the  police  power.  For  like 
reason,  a  statute  forbidding  a  physician  to 
advertise  for  patients  in  newspapers  would 
he  upheld;  and  by  analogy,  a  statute  for- 
bidding them  to  advertise  their  ability  to 
30  L.R.A.(N.8.) 


treat  and  cure  certain  named  diseases  would 
Le  a  valid  exercise  of  the  police  power. 

While  the  particular  disease  against 
which  the  prohibition  of  the  statute  is  di- 
rected is  not  named,  as  was  the  case  of 
Kennedy  v.  State  lid.  of  Registration,  145 
Mich.  241,  108  N.  W.  730,  ,9  A.  &  E.  Ann. 
Cas.  125,  yet  the  words  "chronic  and  incur- 
able," when  used  with  reference  to  diseases 
of  the  body,  are  not  variable,  but  have  a 
settled  and  generally  accepted  meaning.  The 
word  "chronic"  is  tiie  antithesis  of  "acute," 
and  a  chronic  and  incurable  disease  is  gen- 
erally understood  to  be  one  of  long  stand- 
ing, deep-rooted,  obstinate,  persistent,  and 
unyielding  to  treatment.  On  this  account 
those  afilicted  with  such  diseases  become  dis- 
couraged, and  to  an  extent  desperate,  and 
more  easily  become  the  prey  of  conscience- 
less and  unscrupulous  practitioners  in  the 
medical  profession.  Such  diseases  are  spe- 
cifically named  and  discussed  in  standard 
medical  works,  and  are  known  to  all  phy- 
sicians who  may  possess  a  sufficient  knowl- 
edge of  their  profession  to  practise  the  art 
of  healing,  as  chronic  and  incurable  dis- 
eases. For  the  board  to  consult  these 
standard  medical  works  would  not  be  to  use 
them  as  evidence  as  contended  by  appellee, 
but  such  act  would  be  ratlier  done  as  an  aid 
to  the  memory  and  understanding  of  the 
members  of  the  board.  See  State  v.  Wil- 
hite,  11  A.  &  E.  Ann.  Cas.  180,  and  case 
note  (132  Iowa,  226,  109  N.  W.  730). 

The  decree  will  be  reversed,  and  the  com- 
plaint dismissed  for  want  of  equity. 


OKLAHOMA  SUPREME  COURT. 

ALIERICAN  STEEL  &  WIRE  COMPANY^ 

Plff.  in  Err., 
V, 

CARL  E.  COOVER  et  al. 

(—  Okla.  -r-.  111  Pac.  217.) 

Appeal  —  case-made  —  sufficiency  —  re- 
view of  evidence. 

1.  Alleged  errors  presented  for  review 
that  require  an  examination  of  all  the  facts 
cannot  be  considered,  imless  the  case-made 
contains  an  averment  by  way  of  recital  to 
the  effect  that  the  case-made  contains  all 
the  evidence  introduced  at  the  trial.     But 

■ 

Headnotes  by  Hayes,  J. 

yote.'^Adjiulictttion  of  hanlnniptcy  of 
member  of  firm,  as  affecting  rifjlitn 
of  firm,  creditors  against  firm,  prop- 
ei*ty. 

As  to  effect  of  adjudication  of  bank- 
ruptcy of  partnership  to  subject  separate 
estates    of    partners    to    administration    in 
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a  statement  in  a  case-made  preceding  the 
evidence,  to  the  effect  that  "the  following 
evidence  was  introduced,  same  being  all  the 
evidence  introduced  by  both  parties  at  the 
trial,"  whereupon  the  evidence  follows,  is  a 
sufiicient  compliance  with  the  rule  to  au- 
thorize a  review  of  alleged  errors  requir- 
ing a  consideration  of  all  the  facts. 

Bankruptcy  —  partner  —  estate  of  un- 
adju  (Ilea  ted  Arm  —  attachment  — 
validity. 

2.  Where  one  of  two  members  constitut- 
ing a  firm  is  adjudicated  a  bankrupt,  but 
there  is  no  adjudication  against  the  firm, 
the  property  of  the  firm  does  not  pass  to 
the  trustee  of  the  estate  of  the  individual 
bankrupt;  and  such  adjudication  does  not 
defeat  an  attachment  lien  of  a  firm  creditor 
who  has  caused  an  attachment  to  be  levied 
on  a  portion  of  the  firm's  assets  within  four 


months  prior  to  the  adjudication  of  the  in- 
dividual as  a  bankrupt,  nor  does  it  require 
that  Bivch  attachment  shall  be  discharged. 

(September    13,    1910.) 

f TERROR  to  the  District  Court  for  Musko- 
J  gee  County  to  review  a  judgment  dis- 
solving an  attachment  in  an  action  brought 
to  recover  the  amount  alleged  to  be  due  on 
a   promissory  •  note.     Reversed. 

Statement  by  Hayes,  J.: 

This  is  an  action  brought  by  plaintiff  in 
error,  plaintiff  below,  against  defendants  in 
error,  Carl  E.  Coover  and  O.  E.  Coover,  do- 
ing business  under  the  firm  name  and  style 
of  Coover  Hardware  Company,  to  recover  on 
a  promissory  note  for  the  sum  of  $1,082  and 


bankruptcy,  see  the  note  to  Dickas  v. 
Barnes,  5  L.R.A.(N.S.)   654. 

As  to  whether  individual  partners,  as 
well  as  firm,  must  be  insolvent  in  order  to 
render  the  firm  bankrupt,  or  to  avoid  pay- 
ment of  a  firm  debt  as  a  preference,  see  the 
note  in  21  L.R.A.(N.S.)   060. 

It  seems  to  have  been  the  rule  under  the 
various  bankruptcy  statutes  that  ordinarily 
the  trustee  of  one  partner  could  not  claim 
the  partnership  assets  in  the  absence  of 
the  bankruptcy  of  all  the  partners,  or  of 
the  firm  itself.  Under  the  act  of  1898  this 
rule  seems  to  have  been  made  a  matter  of 
express  provision.  It  should  be  noted  that 
no  attempt  has  been  made  to  treat  exhaus- 
tively the  question  of  the  right  of  the  as- 
signee or  trustee  of  one  partner  to  adminis- 
ter firm  assets.  While  some  cases  passing 
on  this  question,  but  not  coming  within  the 
title  of  this  note,  are  herein  referred  to 
merely  for  illustrative  purposes,  there  are 
other  cases  of  the  same  kind  which  have  not 
been  considered. 

Section  14  of  the  bankruptcy  act  of  1841 
provided,  among  other  things,  that  upon  the 
insolvency  of  two  or  more  persons  who  were 
partners  in  trade,  an  order  might  be  made, 
upon  which  all  the  joint  property  and  also 
all  the  separate  estate  of  each  of  the  part- 
ners should  be  taken;  that  the  net  proceeds 
of  the  joint  property  should  be  appropriat- 
ed to  the  payment  of  the  creditors  of  the 
firm,  and  the  net  proceeds  of  the  separate 
property  to  the  payment  of  the  separate 
creditors;  and  that  in  other  respects  pro- 
ceedings against  partners  should  be  con- 
ducted in  like  manner  as  if  they  had  been 
prosecuted  against  one  person  alone. 

The  rule  under  this  act  is  indicated  by 
the  following  language  employed  in  Ayer  v. 
Brastow,  Fed.  Cas.  No.  682  (D.  C.  Me.): 
"On  the  separate  bankruptcy  of  one  part- 
ner, if  the  firm  or  if  the  other  partners  are 
solvent,  the  general  rule  in  equity,  as  I 
understand  it,  is  that  the  court  will  not  take 
the  joint  effects  out  of  the  hands  of  the  solv- 
ent partners,  but  leave  the  po.ssossion  and 
distribution  with  them,  subject,  of  course. 
to  be  controlled  by  the  court  when  equity 
requires  it,  unless  when  a  sale  is  demanded, 
JO  L.U.A.(N.S.) 


or  when  some  special  ground  is  shown  re-. 
quiring  the  interposition  of  the  court.  But 
where  the  firm  itself  and  all  the  partners 
are  insolvent,  the  interest  of  the  creditors 
and  the  policy  of  the  law  require  that  the 
rule  should  be  reversed,  and  that  the  ad- 
ministration of  the  assets  should  be  by  the 
assignee  or  a  receiver  under  the  direeti«B 
of  the  court,  and  the  distribution  be  made 
by  the  law."  In  this  case  the  contest  was 
between  the  assignee  of  the  partner  in  bank- 
ruptcy and  the  insolvent  partner  not  in 
bankruptcy,  who  claimed  the  right  to  re- 
tain the  assets  of  the  firm  which  was  also 
insolvent,  for  the  purpose  of  settling  its 
affairs.  It  does  not  appear  that  any  of  the 
firm  creditors  were  seelcing  to  enforce  any 
rights  against  the  firm  assets,  but  the  court 
had  their  rights  in  mind  in  reaching  the  de- 
cision, for  it  said :  *'If  the  effects  are  left  in 
the  hands  of  the  insolvent  partner,-  as  his 
administration  is  not  under  the  immediate 
control  of  the  court,  he  has  it  in  his  power 
to  defeat  the  policy  of  the  bankrupt  law 
by  giving  preferences.  In  this  case,  the 
respondent  states  in  his  answer,  that  he 
has  settled,  by  payment  oi  compromise,  one 
half  or  more  of  the  whole  debts  of  the  firm; 
that  is,  the  effects  of  the  ft.rm  thus  far  have 
been  appropriated  to  the  payment  of  one 
half  of  the  creditors,  while  the  other  half 
have  received  nothing.  Kow  one  great  ob- 
ject of  the  bankrupt  law  is  to  prevent  this 
preference  of  favored  creditors,  and  to  give 
to  all  an  equal  share  of  the  estate  in  pro- 
portion to  the  amount  of  their  demands. 
Another  very  obvious  reason  for  preferring 
the  administration  of  the  assignee  is  found 
in  the  fact  itself  that  the  partner  is  in- 
solvent. The  creditors  among  whom  the 
property  is  to  be  distributed  have  a  just 
claim  to  have  the  effects  placed  in  security 
for  the  purpose  of  being  converted  into 
money  for  their  benefit.  As  a  general  rule. 
it  cannot  be  doubted  that  the  administration 
will  be  more  safe  in  the  hands  of  an  as- 
signee than  in  those  of  an  insolvent  partnet. 
Has,  then,  the  court  the  power  of  taking  the 
effects  out  of  the  possession  of  the  insolv- 
ent partner  and  placing  them  in  tiie  hands 
of  the  assignee?    As  a  general  question  this 
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interest,  executed  on  the  31st  day  of  Janu- 
ary, 1907',  and  signed  by  Coover  Hardware 
Company.  Ancillary  to  the  main  action, 
plaintiff  sued  out  a  writ  of  attachment, 
which  was  levied  upon  certain  property  of 
the  partnership.  Subsequently  a  receiver 
was  appointed  on  application  of  plaintiff, 
who  took  charge  of  the  property  attached, 
and  later,  by  agreement  of  the  parties,  said 
property  was  sold  and  the  money  ordered 
to  be  held  by  the  receiver  subject  to  the 
order  of  the  court  on  the  final  hearing  of 
the  cause.  Defendants  by  their  answer  deny 
that  they  constitute  a  partnership,  and  al- 
lege that  Carl  E.  Coover  alone  was  doing 
business  under  the  style  and  firm  name  of 
Coover  Hardware  Company.  They  admit 
the  execution  of  the  note  sued  on,  but  allege 


that  O.  E.  Coover  had  nothing  to  do  with 
the  indebtedness  it  represents,  and  was  not 
a  party  to  the  execution  of  the  note. 
Further  answ^ering,  they  allege  as  a  defense 
that  in  the  month  of  March,  1907,  within 
four  months  of  the  filing  of  this  action  and 
the  execution  of  the  note,  the  defendant 
Carl  E.  Coover  had  filed  his  application  in 
the  Federal  district  court  to  be  adjudged 
a  bankrupt,  and  denied  all  the  grounds  of 
attachmont  alleged  in  plaintift*'s  petition. 
The  action  was  originally  instituted  in  the 
United  States  court  for  the  western  district 
of  Muskogee  before  the  admission  of  the 
state.  Upon  admission  of  the  state,  it  was 
transferred  to  the  district  court  of  Musko- 
gee county,  where  a  trial  was  had  to  the 
court  without  the  intervention  of  a  jury. 


I  suppose  does  not  admit  of  doubt.  The 
partnership  is  dissolved  by  the  bankruptcy; 
and  on  a  dissolution  by  bankruptcy  or  other- 
wise, any  of  the  partners  or  the  represen- 
tatives of  a  partner  may  insist  on  having 
the  whole  concern  wound  up  by  a  sale." 

A  provision  in  §  2  of  the  act  of  1841,  that 
nothing  therein  should  be  construed  to  an- 
nul, destroy,  or  impair  any  liens,  mort- 
gages, or  other  securities,  was  invoked  in 
Parker  v.  Muggridge,  2  Story,  334,  Fed. 
Cas.  No.  10,743  (C.  C.  N.  H.)  where  it  was 
held  that  where  creditors  of  a  partner- 
ship had  instituted  actions  at  law  against 
a  partnership,  and  attached  its  property, 
but  had  continued  the  actions  from  time  to 
time  as  the  resuH  of  agreements  with  the 
members  of  the  firm,  until  finally  the  ac- 
tions were  defaulted,  the  creditors  had  an 
equitable  lien  upon  the  firm  property,  which 
survived  a  decree  in  voluntary  bankruptcy 
of  several  of  the  partners,  before  the  entry 
of  the  default  judgments.  The  following 
language  indicates  the  basis  of  the  decision : 
"The  general  rule  in  bankruptcy  is  that  in 
cases  of  partnership,  where  one  partner  be- 
comes bankrupt,  his  assignee  can  take  only 
that  portion  of  the  partnership  assets  which 
would  belong  to  the  bankrupt,  after  pay- 
ment of  all  the  partnership  debts ;  and  that 
the  solvent  partners  have  a  lien  upon  the 
partnership  assets  for  all  the  partnership 
debts,  and  also  for  their  own  shares  thereof, 
before  the  separate  creditors  of  the  bankrupt 
partner  can  come  in  and  take  anything.  It 
is  true  that  in  such  cases,  it  may  often,  from 
the  necessity  of  the  case,  and  for  the  pur- 
pose of  ascertaining  the  partnersliip  assets 
and  debts,  and  adjusting  and  settling  the 
same,  and  making  ft  final  settlement  and 
distribution  of  the  surplus,  be  indispensable 
that  the  district  court,  as  a  court  of  equity, 
should  take  into  its  own  hands  tiie  exclusive 
management  and  administration  of  all  the 
partnership  assets,  and  inhibit  the  other 
partners  from  meddling  therewith.  But 
this  it  will  do  with  caution,  and  solely  for 
the  purposes  before  stated.  And  so  far 
from  thereby  displacing  any  of  the  riglits, 
liens,  and  equities  of  the  other  partners,  it 
studiously  seeks  to  maintain  and  protect 
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them.  Now,  in  the  present  case,  under  its 
peculiar  circumstances,  there  is  no  reason 
whatever  for  the  interference  of  the  di.s- 
trict  court  by  way  of  injunction,  or  other- 
wise, to  administer  the  property  in  con- 
troversy. On  the  contrary,  by  refusing  or 
dissolving  the  injunction,  it  acconiplisl»e.'3 
the  very  ends  designed  by  the  contracts  be- 
tween all  the  parties,  and  allows  tlic  part- 
nership property  to  be  applied  to  the  dis- 
charge of  the  partnership  debts  according  to 
its  just  and  original  destination.'' 

Recognizing  the  principles  enunciated  in 
the  two  foregoing  cases,  the  court  in  For- 
saith  v.  Merritt,  1  Low.  Dec.  336,  Fed.  Cas. 
No.  4,946,  3  Nat.  Bankr.  Reg.  48  (D.  C. 
Mass.),  held  that  the  assignee  of  a  bank- 
rupt partner  could  not  avoid  a  conveyance 
executed  by  both  partners  in  favor  of  firm 
creditors,  upon  the  ground  that  it  consti- 
tuted a  preference,  the  other  partner  not 
being  bankrupt. 

Where  the  partners  as  well  as  the  firm 
were  insolvent,  and  had,  in  contemplation  of 
insolvency,  assigned  all  of  their  property  in 
trust  for  creditors,  it  was  held  that  the 
assignee  in  bankruptcy  of  one  partner,  who 
filed  his  petition  nine  days  after  the  assign- 
ment for  creditors,  was  entitled  to  have  the 
assigned  property  taken  into  the  bankrupt- 
cy court,  notwithstanding  that,  under  the 
assignment,  the  same  disposition  of  the 
property  would  have  been  made  as  was 
directed  by  the  bankruptcy  act,  and  that  the 
greater  part  of  tlie  creditors  were  satisfied 
with  the  conditions  existing  under  the  as- 
signment. McLean  v.  Johnson,  3  McLean, 
202,  Fed.  Cas.  No.  8,883  (C.  C.  Ohio). 

In  Ex  parte  Norcross,  1  N.  Y.  I^eg.  Obs. 
100,  Fed.  Cas.  No.  10,293  (D.  C.  Me.), 
where  the  contest  was  between  the  assignee 
in  bankruptcy  of  one  partner,  and  the  solv- 
ent partner,  it  was  held  that  the  bankruptcy 
of  one  partner  worked  a  dissolution  of  the 
firm,  and  made  the  assignee  a  tenant  in  com- 
mon witli  the  solvent  partner,  but  that  the 
right  of  the  assignee  was  not  to  the  posses- 
sion of  the  partnership  effects,  but  to  an  ac- 
count, and  to  the  bankrupt's  share  of  the 
surplus,  after  the  firm  debts  should  be  paid. 

Section  3G  of  the  act  of  1807  was  in  all 
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The  court  round  that  Coover  Hardware 
Company  was  composed  of  O.  K  Coover  and 
Carl  E.  Coover,  and  found  all  the  issues  of 
fact  in  the  main  action  in  favor  of  plaintifT, 
and  rendered  judgment  against  defendants 
for  the  amount  of  the  note.  But  the  court 
found  that  the  defendant  Carl  E.  Coover 
had  filed  a  petition  in  bankruptcy,  and  had 
been  adjudged  a  bankrupt  within  four 
months  from  the  bringing  of  this  action, 
and  for  that  reason  dissolved  the  attach- 
ment, and  ordered  the  receiver  to  pay  the 
proceeds  of  the  attached  property  over  to 
the  clerk  of  the  court.  No  appeal  has  been 
taken  by  defendants,  and  plaintiff  prose- 
cutes this  proceeding  from  only  that  part  of 
the  judgment  of  the  trial  court  which  dis- 
solves tlie  attncliment. 


Messrs.    Master  son    Peyton    and 
tliew  G.  Mason,  for  plaintiff  in  error : 

Creditors  of  a  partnership  are  subro- 
gated to  all  of  the  rights  or  liens  of  each 
individual  partner  for  the  payment  of  the 
debts' of  the  firm. 

22  Am.  &  Eng.  Enc.  Law,  pp.  192-194; 
Watson  V.  Gabby,  18  B.  Mon.  664;  Re 
Mercur,  10  Am.  Bankr.  Rep.  506,  68  C.  C 
A.  472,  122  Fed.  384. 

A  partnership  and  the  individuals  com- 
posing it  are  distinct  legal  entities,  and 
proceedings  in  bankruptcy  by  or  against  one 
do  not  of  necessity  involve  the  other.  The 
filing  of  a  voluntary  petition  by  Carl  £. 
Coover  as  an  individual  does  not  involve  the 
attached  partnership  property  of  the 
foover  Hardware  Company. 


essential  particulars  like  that  of  §  14  of  tlic 
act  of  1841. 

In  the  case  of  Anisinck  v.  Bean,  22  Wall. 
395,  22  L.  ed.  801,  11  Nat.  Bankr.  Reg.  495, 
decided  while  the  act  of  1867  was  in  force, 
it  was  held  that  an  assignee  of  the  estate 
of  an  individual  partner  had  no  such  title 
as  would  enable  him  to  call  third   parties 
to  account  for  partnership  property;   that 
money,  if  it  could  be  recovered  back  at  all, 
should   be   claimed    by   the   partnership   in 
whose  behalf  it  was  paid,  or  by  an  assignee 
duly  appointed  to  administer  the  joint  es- 
tate; and  that  therefore  the  assignee  of  the 
estate  of  an  individual  partner  of  a  debtor 
copartnership  could  not  maintain  a  suit  to 
recover  back  money   previously  paid  to   a 
firm   creditor,    upon    the    ground    that    the 
money  was  paid  in  fraud  of  other  creditors 
of  the  firm,  and  in  fraud  of  the  provisions 
of  the  bankrupt  act.    The  court  said:     "As- 
signees in  bankruptcy  of  the  estate  of  an 
insolvent  copartnership  may,  perhaps,  main- 
tain  such   a  suit   for   such   a  claim,   even 
though  the  money  was  paid  by  an  individu- 
al partner  under  such  an  agreement  to  com- 
promise his  separate  debts,  as  the  assignees 
in  such  a  case  are  required  to  keep  separate 
accounts  of  the  joint  stock  or  property  of 
the  copartnership  and  of  the  separate  es- 
tate of  each  member  of  which  the  copart- 
nership is  composed;   and  the  provision  is 
that   the  net   proceeds   of   the   joint   stock 
and  property  shall  be  appropriated  to  pay 
the  creditors  of  the  copartnership,  and  that 
the  net  proceeds  of  the  separate  estate  of 
each  partner  shall  be  appropriated  to  pay  his 
separate  creditors.    None  of  tlie  proceeds  of 
the  separate  estate  of  the  individual  part- 
ners can  be  appropriated  to  pay  the  part- 
nership   debts,    unless    the    proceeds    from 
that  source  exceed  what  is  necessary  to  pay 
tlie  separate  debts  of  the  partner,  nor  can 
any    part    of    the    proceeds    of    the    joint 
stock    or    property    of    the    copartnership 
be     appropriated     to      pay      the     separate 
debts    of    the    individual    partner,    unless 
there  is  an  excess  from  that  source  beyond 
what   is   required    to   pav   the    partners^iip 
debts.     14  Stat,  at  L.  635,  chap.  170  [§  30 
act   1867].      These   refjulations    show   that, 
incases  where  they  apply,  the  assignees  in 
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bankruptcy  of  the  joint  stock  and  property 
of  a  copartnership  are  required  to  admin- 
ister the  separate  estate  of  the  individual 
members  of  the  firm  or  company  as  well  as 
tlie  described  estate  of  the  copartnership, 
but  the  bankrupt  act  contains  no  regula- 
tions of  a  corresponding  character  applica- 
ble in  a  case  where  an  individual  member  of 
a  copartnersliip  is  adjudged  a  bankrupt, 
without  any  such  decree  against  the  copart- 
nership or  the  other  partner  or  partners 
of  which  the  copartnership  is  composed. 
Instead  of  that,  the  bankrupt  act  provides 
that  in  all  other  respects  the  proceedings 
against  partners  shall  be  conducted  in  the 
like  manner  as  if  they  had  been  commenced 
and  prosecuted  against  one  person  alone. 
Partners  are  not  entitled  in  any  case  to 
come  in  competition  with  the  joint  creditors 
upon  the  partnership  funds,  whatever  may 
be  the  rights  and  equities  which  would 
otherwise  attach  between  them  and  the 
bankrupt  partner  or  partners." 

So,  under  this  act  it  was  held  that  part- 
nership assets  could  not  be  reached  in 
bankruptcy  unless  all  the  persons  who  had 
an  interest  as  copartners  in  such  property 
were  adjudged  bankrupt.  Re  Shepard,  3 
Ben.  347,  Fed.  Cas.  No.  12,764,  3  Nat. 
Bankr.  Reg.  172  (S.  D.  N.  Y.).  In  this 
case  the  partnership  was,  by  mutual  agree- 
ment, dissolved,  "except  so  far  as  it  may 
be  necessary  to  continue  the  same  for  the 
final  liquidation  and  settlement  of  the  busi- 
ness tliereof,"  One  of  the  two  partners 
took  all  of  the  assets  for  application  to  the 
payment  of  firm  debts.  Thereafter  he  made 
a  voluntary  assignment  of  firm  property  in 
trust  for  the  payment«of  firm  deots,  and  he 
was  subsequently  adjudinred  a  bankrupt  on 
the  petition  of  one  of  his  creditors.  The 
assignee  in  bankruptcy  broue:ht  suit  to 
have  the  assignment  set  aside  upon  the 
ground  that  it  was  made  with  intent  to  give 
preferences.  It  was  held  that  the  suit  could 
not  be  maintained,  for  the  assignee  showed 
no  title  to  call  the  assignee  for  creditors, 
or  anyone  else,  to  account.  It  was  pointed 
out  that  the  partnership  was  not  dissolved 
with  respect  to  partnership  property  re- 
linquished by  the  retiring  partner,  with 
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Re  Sanderlin,  6  Am.  Bankr.  Rep.  384,  1 
Remington,  Bankr.  p.  67;  Re  Meyer,  39  C. 
C.  A.  368,  98  Fed.  977;  3  Am.  Bankr.  Rep. 
569;  Strause  v.  Hooper,  5  Am.  Bankr.  Rep. 
228;  Re  Plncus,  17  Am.  Bankr.  Rep.  336; 
Re  CeballoB,  20  Am.  Bankr.  Rep.  460. 

Messrs.  W.  T.  Hutching^s,  George  A. 
Murphey,  and  W.  P.  Z.  Georman  for  de- 
fendants in  error. 

Hayes,  J.,  delivered  the  opinion  of  the 
court: 

The  question  which  we  are  asked  to  de- 
termine by  this  proceeding  requires  a  con- 
sideration of  all  the  evidence,  and  defend- 
ants object  to  any  consideration  thereof, 
upon  the  ground  that  the  case-made  does 
not  contain  an  averment  by  way  of  recital 

spect  to  partnership  debts,  or  with  respect 
to  proceedings  under  the  bankruptcy  act. 

Where  a  firm  composed  of  three  members 
transferred  certain  value  to  its  creditors, 
and  thereafter  one  of  the  partners  died,  it 
was  held  that  the  assignee  in  bankruptcy  of 
the  surviving  partners,  who  were  adjudged 
bankrupts  witnin  four  months  after  the 
transfer,  could  not  have  the  same  set  aside 
as  a  preference  or  fraud  on  the  bankruptcy 
act,  tne  firm  itself  not  being  in  bankruptcy. 
Withrow  V.  Fowler,  Fed.  Cas.  No.  17,919, 
7  Nat.  Bankr.  Reg.  339  (E.  D.  Mo.). 

From  these  cases  it  is  apparent  that,  un- 
der the  earlier  bankruptcy  acts,  it  was  the 
policy  of  the  courts  to  prevent  the  assignee 
in  bankruptcy  of  one  partner  from  claim- 
ing the  firm  assets,  in  the  absence  of  the  in- 
solvency of  all  tbe  partners  or  of  the  firm 
itself;  and  the  courts  clearly,  and  it  would 
seem  correctly,  give  the  reasons  for  the 
rule.  Since  the  individual  partner,  or  his 
creditors,  have  no  claim  upon  firm  assets 
until  the  firm  creditors  are  paid,  there  is 
ordinarily  no  reason  for  taking  the  assets 
from  the  solvent  partners.  Now  if  the  rule 
had  been  to  the  contrary,  namely,  that  the 
assignee  of  an  insolvent  partner  was  entitled 
to  take  the  firm  assets,  it  would  by  no 
means  have  necessarily  followed  that  his 
taking  wou^d,  in  any  way,  have  interfered 
with  the  rights  of  firm  creditors  to  pursue 
firm  property,  or  retain  that  already  re- 
ceived. In  the  case  of  lien  creditors  it  is 
certain  that  their  rights  could  not  be  thus 
impaired,  as  is  shown  by  Parker  v.  Mug- 
gridge,  supra.  And  where  the  assignee  can- 
not take  the  firm  property,  the  bankruptcy 
of  one  member  a  fortiori  does  not  affect  the 
right  of  firm  creditors  against  firm  proper- 
ty- 
Then  the  only  room  for  a  nice  qucbtion,  it 

would  seem,  is  as  to  the  right  of  the  as- 
signee or  trustee  in  bankruptcy  of  one  part- 
ner to  avoid  preferences  secured  by  firm 
creditors.  In  other  words  the  question  is. 
May  a  payment  made  to,  or  a  lien  acquired 
by,  firm  creditors  upon  firm  property  in 
circumstances  that  would  render  it  sub- 
ject to  attack  as  a  preference  if  the  part- 
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that  it  contains  aM  the  evidence.  That,  in 
order  to  authorize  this  court  to  review  any 
alleged  error  which  requires  an  examination 
of  all  the  evidence,  the  case-made  must 
contain  an  averment  by  way  of  a  recital 
to  the  effect  that  it  contains  all  the  evi- 
dence, has  been  frequently  held  (Wagner 
V.  Satt^"y  Mfg.  Co.  23  Okla.  52,  99  Pac. 
643),  but  the  objection  of  defendants  in 
error  to  the  record  in  this  case  is  not  well 
founded  in  fact.  There  is  nothing  in  the 
rule  which  requires  that  case-made  to  con- 
tain such  averment,  that  prescribes  any 
definite  language,  to  be  used,  or  the  place 
in  the  case-made  at  which  the  same  shall 
appear.  Just  preceding  the  evidence  in  this 
case-made  appears  the  following  statement: 
"And  thereafter,  to  wit,  on  the  9th  day  of 

nership  were  in  bankruptcy^  be  attacked 
by  an  assi^ee  or  trustee  in  bankruptcy, 
when  not  all  of  the  partners  are  involved, 
as  is  required  to  render  the  firm  assets  sub- 
ject to  administration  in  bankruptcy  T  This 
has  been  answered  in  the  negative  in  Foriaaith 
V.  Merritt;  Amsinck  v.  Bean;  and  Re  Shep- 
ard,— supra,  and  it  should  be  kept  in 
mind  in  referring  to  the  cases  hereinafter 
cited  and  also  Amebican  Steel  &  Wise  Go. 
V.  CoovEB,  all  of  which  arose  under  the  bank- 
ruptcy act  or  1898. 

Section  5  h  of  the  act  of  1898  provides 
that  in  the  event  of  one  or  more,  but  not 
all,  of  the  members  of  a  partnership  being 
adjudged  a  bankrupt,  the  partnership 
property  shall  not  be  administered  in  bank- 
ruptcy, unless  by  consent  of  the  partner  or 
partners  not  adjudged  bankrupt;  but  that 
such  partner  or  partners  shall  settle  the 
partnership  business,  and  account  for  the  in- 
terest of  the  partner  or  partners  adjudged 
bankrupt.  As  previously  suggested,  this 
section  is,  in  effect,  an  enactment  of  the  rule 
obtaining  under  the  earlier  statutes. 

It  was  held  in  Lane  v.  Tanner,  166  Cal. 
135,  103  Pac.  846,  that  under  this  section,  the 
trustee  in  bankruptcy  of  a  partner  could 
not  sue  for  partnership  property  taken  by 
rvort<];agees  of  the  firm  a  few  days  before 
tiiC  filing  of  the  petition  in  bankruptcy  of 
the  partner,  where  the  property  was  taken 
in  pursuance  of  authority  given  by  the 
mortgage,  which  was  executed  five  months 
before  the  filing  of  the  petition.  The  ap- 
parent ground  of  this  decision  is  not  that 
the  trustee  ,of  the  individual  partner  could 
not  avoid  a  preference,  but  that  the  trans- 
action did  'not  constitute  a  voidable  prefer- 
ence, because  the  taking  should  be  regarded 
as  of  the  date  of  the  mortgage. 

And  it  was  held  in  Burke  v.  Rollinson,  23 
R.  I.  177,  49  Atl.  694,  that  under  §  6  h  the 
trustee  in  bankruptcy  of  one  members  of  a 
firm  could  not  recover  back  money  paid  by 
such  member  to  a  third  person  under  a 
firm  contract.  Although,  as  a  matter  of 
fact,  the  payment  was  made  within  four 
months  before  the  filing  of  the  petition,  it 
is  not  expressly  made  to  appear  that  the 
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July,  1908,  said  cause  comes  on  for  hearing 
and  the  plaintiff  appearing  by  its  attorney 
of  record,  Masterson  Peyton,  Esq.,  and  the 
defendants  appearing  by  their  attorneys, 
Uutchings,  Murphey,  &  German,  by  agree- 
ment of  parties,  a  jury  is  waived  and  cause 
submitted  to  the  court  sitting  as  a  jury, 
whereupon  the  following  proceedings  were 
had,  and  the  following  evidence  was  intro- 
duced, same  being  all  the  evidence  intro- 
duced by  both  parties  at  the  trial."  Then 
follows  the  evidence.  Had  the  foregoing 
statement  followed  the  evidence  in  the 
record,  and  been  made  to  read,  "the  fore- 
going evidence  was  introduced,  same  being 
all  the  evidence  introduced  by  both  parties 
at  the  trial,"  there  could  not  be  any  ques- 
tion of  its  sufficiency;  but  the  meaning 
of  such  statement  would  not  be  different 
from  the  one  appearing  in  the  case-made. 
Each  is  equivalent  to  averring  that  the  evi- 
dence in  the  case-made  is  all  the  evidence 
that  was  introduced,  and  complies  with  the 
requirement  of  the  rule. 

Defendant  0.  E.  Coover  is  the  father  of 
defendant  Carl  E.  Coover.  They  were  en- 
gaged in  a  general  hardware  and  imple- 
ment business  in  the  town  of  Haskell,  in 
this  state.  The  business  was  managed 
principally  by  the  son.  The  father,  who  is 
a  resident  of  the  state  of  Missouri,  fur- 
nished practically  all,  if  not  all,  the  capital 
that  went  into  the  business.  The  son 
advertised  to  the  public  the  fact  that  his 
father  was  a  member  of  the  firm,  and  ap- 
pears to  have  held  him  out  continually  as 
a  member  of  the  firm  until  the  commence- 
ment of  this  proceeding.  The  evidence  does 
not  disclose  whether  the  partnership  is  in 
an  insolvent  condition,  but  it  does  appear 
that  0.  E.  Coover  is  solvent.     There  is  no 


evidence  whatever  relative  to  the  bank- 
ruptcy proceedings  of  Carl  E.  Coover.  De- 
fendants allege  in  their  answer  that  with- 
in four  months  preceding  the  institution  of 
this  action  Carl  E.  Coover  filed  his  petition 
to  be  adjudicated  a  bankrupt;  and  counsel 
for  plaintiff  at  the  trial  admitted,  without 
the  introduction  of  evidence,  that  such 
petition  had  been  filed  and  Carl  E.  Coover 
adjudicated  a  bankrupt  as  alleged  in  the 
answer.  The  foregoing  constitutes  all  the 
facts  in  the  record  relative  to  said  bank- 
ruptcy proceeding.  No  petition  has  ever 
been  filed  by  or  against  the  partnership 
for  its  adjudication  as  a  bankrupt.  The 
property  attached  in  this  proceeding  wa«% 
the  property  of  the  partnership  of  the  in- 
dividual Carl  E.  Coover. 

Section  67  of  the  bankruptcy  act  (act 
July  1,  1898,  chap.  541,  30  Stat,  at  L.  565, 
U.  S.  Comp.  Stat.  1901,  p.  3449)  provides 
that  an  levies,  judgments,  attachments,  or 
other  liens  obtained  through  legal  proceed- 
ings against  a  person  who  is  insolvent  at 
any  time  within  four  months  prior  to  the 
filing  of  a  petition  in  bankruptcy  against 
him  shall  be  deemed  null  and  void  in  case 
he  is  adjudged  a  bankrupt,  and  the  prop- 
erty affected  by  the  levy,  judgment,  attach- 
ment, or  other  lien  shall  be  deemed  wholly 
discharged  and  released  from  the  same,  and 
shall  pass  to  the  trustee.  There  can  be  no 
doubt  that,  if  the  partnership  had  been 
adjudicated  a  bankrupt,  such  adjudication 
would  have  discharged  the  attachment; 
and  it  appears  that  the  learned  trial  court 
entertained  the  view  that,  by  reason  of  this 
section,  the  adjudication  of  Carl  T.  Coover 
individually  as  a  bankrupt  had  that  effect, 
and  that  the  attached  property  passed  to 
the  trustee  as  part  of  the  estate  of  Carl 


action  was  based  upon  that  ground,  but 
it  is  to  be  inferred  that  such  was  the 
ground. 

It  was  held  in  Moses  v.  Pond,  32  Misc. 
406,  66  N.  Y.  Supp.  600,  4  Am.  Bankr^  Rep. 
656,  that  the  trustee  in  voluntary  bankrupt- 
cy of  a  surviving  member  of  a  partnership 
could  not,  as  against  judgment  creditors  of 
the  firm,  take  the  surplus  resulting  from 
the  foreclosure  of  a  joint  mortgage  upon 
the  partnership  real  state.  Here  the  judg- 
ments were  recovered  after  the  filing  of  the 
petition. 

A  partnership  mortgage  upon  firm  prop- 
erty was  held  in  Re  Sander] in,  109  Fed. 
857,  6  Am.  Bankr.  Rep.  384  (E.  D.  N.  C), 
not  to  be  affected  by  tne  bankruptcy  of  one 
of  the  partners  within  four  months  tliere- 
after,  although  it  appeared  that,  after  the 
execution  of  the  mortgage,  the  firm  had  been 
dissolved  and  the  bankrupt  had  taken  its 
assets  and  assumed  its  debts.  The  decision 
on  this  point  was  affirmed  in  51  C.  C.  A.  89, 
113  Fed.  113,  7  Am.  Bankr.  Rep.  638  (4th 
Circuit). 
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See  also  Re  Mercur,  58  C.  C.  A.  472,  122 
Fed.  384,  10  Am.  Bankr.  Rep.  505,  (3d  Cir- 
cuit) set  out  in  the  opinion  in  Amebican 
Steel  &  Wke  Co.  v.  Coover. 

Section  5h  has  been  held  not  to  apply 
where  the  partner  not  in  bankruptcy  was 
excepted  from  the  adjudication  upon  the 
ground  of  his  infancy.  Re  Dunnigan,  05 
Fed.  428,  2  Am.  Bankr.  Rep.  628  (D.  C. 
Mass.);  Re  Duguid,  100  Fed.  274,  3  Am. 
Bankr.  Rep.  794  (E.  D.  N.  C.)  In  the 
latter  case  the  trustee  was  allowed  to  ad- 
minister the  property  as  against  judgment 
creditors  who  had  levied  upon  firm  proper- 
ty, and  the  court  held  that  such  judgments 
as  were  rendered  within  four  months  before 
the  filing  of  the  petition  were  void  as 
against  the  trustee. 

On  discharge  of  partnership  liability  in 
individual  proceedings,  see  the  note  to 
Loomis  V.  Wallblom,  69  L.R.A.  771. 

See  also  the  note  to  Frank  v.  Michigan 
Paper  Co.  ante,  623,  on  the  right  to  a  dis- 
charge as  affected  by  acts  of  the  applicant*s 
partner  or  agent.  L.  A.  W. 


1910. 


AMERICAN  STEEL  &  WIRE  CO.  v.  COOVER. 


793 


E.  Coover,  bankrupt.  In  this  view,  \v(  | 
think  the  court  fell  into  error.  Thi 
better  reasoned  current  authorities  con- 
struing and  applying  the  bankruptcy  act  ol 
1898  agree  that,  in  contemplation  of  that 
statute,  a  partnership  is  a  distinct  separate 
entity  from  the  individual  partners  who 
compose  it,  and  that  a  partnership  can  hv 
adjudicated  a  bankrupt  only  when  a  peti- 
tion therefor  has  been  filed  by  it  or  directed 
against  it,  alleging  an  act  of  bankruptcy  in 
which  it  is  involved.  A  proceeding  in 
bankruptcy  may  be  prosecuted  against  the 
partnership,  and  it  be  adjudicated  a  bank- 
rupt without  any  proceeding  prosecuted 
against  the  individual  members  of  the 
partnership  and  without  their  being  adjudi- 
cated bankrupts  individually,  and  the  in- 
dividual partners  may  be  adjudicated  bank- 
rupts without  involving  the  partnership. 
Re  Meyer,  39  C.  C.  A.  368,  98  Fed.  976; 
Re  L.  Stein  &  Co.  62  C.  C.  A.  272,  127  Fed. 
547;  Re  Bertenshaw,  17  L.R.A.  (N.S.)  88"), 
85  0.  C.  A.  61,  157  Fed.  363,  13  A.  &  E. 
Ann.  Cas.  986. 

In  the  last  cited  case  Mr.  Circuit  Judge 
Sanborn,  delivering  the  opinion  of  the  court, 
said:  "A  partnership  owns  its  own  prop 
erty,  and  owes  its  own  debts.  It,  its  prop- 
erty, and  its  debts  are  separate  and  distinct 
from  the  individuals  who  compose  it,  from 
their  individual  property,  and  from  their  in- 
dividual debts.  The  partnership  does  not 
own,  cannot  assign  or  apply  to  the  partner- 
ship debts,  the  individual  property  of  its 
members,  nor  is  it  liable  for  their  debts. 
The  most  that  a  creditor  of  a  partner  can 
secure  from  a  partnership  or  from  its 
property  is  the  excess  of  the  latter  after  the 
partnership  debts  have  been  paid.  The 
partners  and  their  individual  property  are 
to. a  limited  extent,  to  the  extent  of  the 
excess  of  their  individual  property  over 
their  individual  debts,  but  not  to  the  full 
extent  of  ordinary  indorsers  or  indemni- 
tors, sureties  for  the  debts  of  the  partner- 
ship. The  act  of  1898  recognized  these 
patent  facts,  and  provided  for  separate  ad- 
judications of  the  partnership  and  of  its 
members.  Under  this  act,  the  partnership 
may  make  an  assignment  or  commit  some 
other  act  of  bankruptcy  and  be  adjudged 
a  bankrupt  while  many  of  its  members  are 
solvent,  and  cannot  be  so  adjudged.  On 
the  other  hand,  some  of  its  members  may 
be  adjudged  bankrupts  while  the  partner- 
ship is  not  subject  to  such  an  adjudication." 

The  debt  this  plaintiff  is  trying  to  collect 
in  this  case  is  a  partnership  debt.  The 
property  which  it  is  endeavoring  to  have 
appropriated  to  the  payment  of  that  debt 
is  partnership  property,  and  not  the  prop- 
erty of  the  individual  partner  who  was 
30  L.R.A.(N.S.) 


adjudicated  a  bankrupt.  Had  the  partner- 
ship been  adjudicated  a  bankrupt,  then, 
under  the  section  of  the  act  of  1898  above 
referred  to,  the  attachment  having  been 
levied  within  four  months  prior  to  the 
adjudication,  while  the  partnership  was  in- 
solvent, such  adjudication  would  have  dis- 
solved the  attachment.  But  does  the  ad- 
judication of  the  individual  members  of 
the  partnership  draw  into  the  bankruptcy 
proceeding  the  assets  of  the  partnership  of 
which  the  bankrupt  is  a  member,  but 
against  which  no  bankruptcy  proceedings 
are  pending?  This  question,  we  think, 
must  upon  reason  and  the  authorities  be 
answered  in  the  negative.  Re  Mercur,  58 
C.  C.  A.  472,  122  Fed.  384,  was  a  case 
wherein  both  of  the  two  persons  composing 
a  firm  had  been,  in  separate  proceedings 
instituted  against  them,  adjudged  inr 
dividually  to  be  bankrupts,  but  there  had 
been  no  proceeding  against  or  adjudication 
of  the  firm.  The  partnership  within  four 
months  prior  to  the  adjudication  of  the 
individual  partners  as  bankrupts  had  made 
assignment  of  parts  of  its  property  for  the 
benefit  of  its  creditors.  The  trustee  of  the 
individual  bankrupts'  estates  sought  to  re- 
cover from  the  assignee  of  the  partnership 
this  property,  but  the  court  denied  him  re- 
lief, and  held  that  the  adjudication  of  the 
individual  partners  did  not  give  the  court 
jurisdiction  of  the  firm  assets,  and  that,  in 
order  for  the  court  to  obtain  jurisdiction 
thereof,  it  was  necessary  that  there  be  an 
adjudication  of  *the  partnership  as  a  bank- 
rupt. The  court  quoted  approvingly  from 
the  opinion  of  the  district  court  in  that 
case  (116  Fed.  656)  the  following:  "There 
has  been  no  adjudication  against  the  firm, 
and  the  trustee  was  not  appointed  to  repre- 
sent it,  but  only  the  two  members  who 
happened  to  compose  it  in  their  separate 
and  individual  capacity.  Under  such 
circumstances,  the  trustee  has  no  authority 
to  demand  or  interfere  with  the  firm  assets. 
This  is  settled  by  the  case  of  Amsinck  v. 
Bean,  22  Wall.  395,  22  L.  ed.  801,  where  it 
was  held  that,  while  the  assignee  (trustee) 
in  bankruptcy  of  the  joint  stock  and  prop- 
erty of  a  partnership  is  required  by  the 
statute  to  administer  the  separate  estate 
of  the  individual  members  as  well  as  that 
of  the  firm,  there  is  no  reciprocal  regulation 
with  regard  to  the  estate  of  the  partnership 
where  an  individual  member  of  it  has  alone 
been  adjudged  a  bankrupt." 

In  the  Amsinck  v.  Bean  Case,  one  of  the 
partners  constituting  a  copartnership  had 
furnished  the  greater  part  of  the  capital  in- 
vested by  the  firm,  and  was  a  large  creditor 
thereof.     The   other    partner   had   suffered 
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him.  After  the  firm  had  coased  paying  its 
creditors,  to  take  charge  of  the  partner- 
ship assets  and  manage  them  as  if  they 
had  been  owned  by  him  individually.  The 
managing  partner  proposed  and  made  settle- 
ments with  creditors  of  the  firm  on  a  basis 
of  70  cents  on  the  dollar,  took  the  partner- 
ship stack,  transacted  business  in  his  own 
name,  bought  and  sold  new  stock  and 
mingled  funds,  but  the  court  held  that  such 
acts  did  not  dissolve  the  partnership,  and 
that  a  decree  of  bankruptcy  against  the 
managing  partner  individually  did  not 
pass  the  partnership  assets  to  his  assignee 
in  bankruptcy.  The  trustee  of  the  bank- 
rupt estate  of  Carl  E.  Coover  has  no  inter- 
est in  the  firm  assets  further  than  the 
bankrupt's  share  of  the  surplus  of  those  as- 
sets that  may  be  left  over  after  the  firm's 
debts  are  paid,  if  there  be  any.  The  adjudi- 
cation of  the  partnership  as  a  bankrupt 
would  not  pass  the  assets  of  the  firm  to  the 
trustee  of  the  firm  for  administration  with- 
out the  consent  of  the  solvent  partner;  and 
much  greater  is  the  reason  why  the  in- 
solvency and  adjudication  of  one  of  the 
individuals  of  the  firm  should  not  operate 
to  transfer  the  assets  of  perhaps  a  solvent 
firm  to  the  bankruptcy  court  for  adminis- 
tration. If  the  attachment  lien  of  plain- 
tiff in  error  could  be  destroyed  by  such  a 
proceeding,  then  the  creditors  of  solvent 
firms  could  have  no  protection  in  the  en- 
forcement of  their  claims  by  the  provisional 
remedies  prescribed  by  the  statute  or  by 
execution,  so  long  as  the  firm  contains  a 
member  who  is  individually  insolvent;  for 
by  voluntary  application  of  that  individual 
partner  for  an  adjudication  as  a  bankrupt, 
such  liens  would  all  be  discharged. 

Re  Harris  (D.  C.)  108  Fed.  517,  is  cited 
and  relied  upon  by  defendant  in  error,  but 
that  case  is  not  in  point.  In  that  case  a 
person  was  adjudged  a  bankrupt  as  the  sole 
owner  of  a  business  conducted  in  the  name 
of  a  company.  Throughout  the  entire  bank- 
ruptcy proceedings  the  assets  of  the  bank- 
rupt, which  were  composed  entirely  of  the 
assets  of  the  company,  were  treated  by  the 
bankrupt  and  by  his  creditors,  who  were 
composed  entirely  of  the  creditors  of  the 
company,  as  the  property  of  the  bankrupt. 
The  evidence  in  the  case  disclosed  a  silent 
partner,  who  himself  permitted  the  court 
and  the  bankrupt  and  his  creditors  to  treat 
the  assets  of  the  company  as  the  individual 
property  of  the  bankrupt  member;  and  the 
court  held  under  those  circumstances  that 
the  distribution  of  the  estate  would  be 
made  on  the  basis  that  the  assets  were  the 
property  of  the  individual  bankrupt.  What 
representation  was  made  by  the  bankrupt 
in  the  bankruptcy  proceedings  in  this  case 
as  to  the  ownership  of  the  partnership  as- 
30  L.R.A.(N.S.) 


sets  the  record  does  not  disclose,  nor  doea 
it  disclose  whether  the  partnership  credit- 
ors, if  any  such  there  are,  have  participated 
in  that  proceeding,  or  whether  it  has  been 
participated  in  only  by  the  individual 
creditors  of  the  bankrupt.  Prior  to  his 
adjudication,  the  record  does  disclose  that 
the  bankrupt  represented  that  his  father 
was  an  interested  partner  in  the  business, 
and  held  him  out  to  the  world  as  such. 
Plaintiff  in  error  relied  upon  such  fact 
when  it  extended  credit  to  the  firm,  and  has 
never  consented  that  the  property  of  the 
firm  should  be  treated  as  the  assets  of  the 
bankrupt,  nor  has  it  by  its  acts  estopped 
itself  from  now  asserting  that  such  prop- 
erty is  not  the  property  of  the  bankrupt. 
It  has  at  all  times  insisted  upon  its  right 
to  have  the  assets  attached  by  it  applied  to 
the  payment  of  its  claim  against  the  part- 
nership. Its  claim  and  contention  are 
similar  to  those  of  the  creditors  in  the  case 
of  Re  Mercur,  supra;  the  only  difference 
being  that  in  that  case  the  creditors  ob- 
tained a  lien  upon  the  assets  of  the  firm 
within  four  months  prior  to  the  adjudi- 
cation of  the  individual  partners  as  bank- 
rupt by  virtue  of  an  assignment  by  the 
firm  for  the  benefit  of  the  firm's  creditors, 
whereas,  in  this  case  plaintiff  obtained  his 
lien  by  means  of  an  attachment.  The 
principle  involved  in  both  cases  is  the  same. 
No  contention  is  made  that  the  grounds  of 
attachment  were  not  established  by  the  evi- 
dence; and  there  is  evidence  reasonably 
tending  to  support  same.  The  only  reason 
presented  for  dissolution  of  the  attachment 
was  that  the  adjudication  oi  the  junior 
member  of  the  partnership  as  a  bankrupt 
operated  as  a  discharge  of  the  attachment 
and  passed  the  property  to  the  bankrupt's 
estate. 

It  follows  from  the  views  Already  ex- 
pressed that  the  judgment  of  the  trial 
court  must  be  reversed  and  the  cause  is  re- 
manded, with  instructions  to  enter  judg- 
ment in  conformity  with  this  opinion. 

Dunn,  Ch.  J.,  and  Williams,  Kane,  and 
Turner,  JJ.,  concur. 


KENTUCKY  COURT  OF  APPEAIiS. 

OWEN  TURPIN,  Appt., 

V. 

COMMONWEALTH  OF  KENTUCKY. 

(_  Ky.  — ,  130  S.  W.  1086.) 

Trial  —  argument  —  facts  not  in  evi- 
dence —  error. 

A  statement  by  the  state*s  attorney  when 
summing  up  a  criminal  case  to  the  jury,,  to 
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tlie  effect  tliat  to  the  knowledge  of  tlie  pre- 
siding judge  one  of  the  number  had  been 
fixed,  based  not  upon  facts  in  evidence,  but 
upon  the  judge's  statement  to  him  that  he 
had  seen  the  juror  and  a  relative  of  the 
accused  in  conversation  under  suspicious 
circumstances,  an  objection  to  which  the 
judge  overrules,  is  reversible  error. 

(October  11,  1910.1 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court    for    Rockcastle 
County   convicting  him  of  voluntary  man- 
slaughter.    Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  J.  W.  Brown  and  G.  C.  Wil- 
liams, for  appellant: 
The  statement  of  the  state's  attorney  to 


the  effect  that  one  of  the  jurors  had  been 
fixed  was  prejudicial. 

Bessette  v.  State,  101  Jnd.  85;  Bates  v. 
Com.  13  Ky.  L.  Rep.  132,  16  S.  W.  528; 
McHenry  Coal  Co.  v.  Sneddon,  98  Ky.  087, 
34  S.  W.  228;  State  v.  Wigger,  196  Mo.  90, 
93  S.  W.  394;  People  v.  Fielding,  158  N.  Y. 
542,  46  L.R.A.  649,  70  Am.  St.-  Rep.  495,  53 
N.  E.  497,  11  Am.  Crim.  Rep.  88;  Sasse  v. 
State,  68  Wis.  530,  32  N.  W.  849;  2  Enc. 
PI.  &  Pr.  p.  733;  Nalley  v.  State,  28  Tex. 
App.  387,  13  S.  W.  672;  State  v.  Noland, 
85  N.  C.  576;  Martin  v.  State,  63  Miss. 
505,  66  Am.  Rep.  812;  People  v.  Montague, 
71  Mich.  447,  39  N.  W.  585;  Scott  v.  State, 
110  Ala.  48,  20  So.  648;  State  v.  Hannett, 
64  Vt.  83,  4  Am.  Crim.  Rep.  38;  Heller  v. 
People,  22  Colo.  11,  43  Pac.  124;  Raggio  v. 


Note,  —  Reference  by  prosecuting  at- 
tomeyi  in  argument  to  jury,  to  at^ 
tempts  to  tatnper  with  witnesses  or 
jurymen  as  ground  for  reversal. 

Where,  as  in  Tubpin  v.  Com.,  there  is  no 
evidence  upon  which  to  predicate  a  refer- 
ence by  the  prosecuting  attorney  in  his  ar- 
gument to  the  jury,  as  to  attempts  to  bribe 
witness  or  jurors,  the  statement  is  held  to 
constitute  ground  for  reversal,  provided  the 
prejudice  created  is  not  removed  by  in- 
structions from  the  court  to  disregard  the 
statements  made. 

Thus,  where  the  only  evidence  justifying 
the  assertions  is  the  testimony  of  defend- 
ant's wife  that  a  certain  person  who  was 
employed  by  her  husband  nad  gone  away, 
the  prosecutor's  statement  in  his  closing 
argument  that  the  person  had  been  bribed  to 
leave,  that  if  he  nad  not  gone,  the  same 
Winchester  that  settled  the  person  whom  de- 
fendant was  accused  of  killing  would  have 
eettled  him,  and  that  one  of  defendant's 
horses  and  some  money  settled  the  question 
of  his  testimony,  was  held  to  constitute 
ground  for  reversal,  the  court  merely  hav- 
ing stated  to  tlie  jury  that  the  counsel's  re- 
marks were  not  evidence.  Butler  v.  State 
(Tex.  Crim.  Rep.)  27  S.  W.  128. 

So,  where  the  prosecuting  attorney  in  his 
argument  said:  "The  attorney  for  the  de- 
fendant has  tampered  with  the  witnesses. 
You  know  it,  and  I  know  it,  and  he  ought 
to  be  convicted  for  it;  and,  too,  the  attor- 
ney for  tlie  defendant  has  attempted  to 
buffalo  and  bulldoze  this  court  and  myself, 
just  because  we  were  new  at  the  business, 
and  thought  we  would  not  know  any  better. 
The  defendant  is  a  scoundrel  and  a  per- 
jurer, and  ought  to  be  convicted."  It  was 
held  reversible  error,  the  court  not  having 
instructed  the  jury  to  disregard  the  remarks, 
but  merely  requested  the  attorney  to  keep 
within  the  record.  State  v.  Clapper,  203  Mo. 
549,  102  S.  W.  500. 

And  the  following  words  used  by  the 
prosecuting  attorney  in  a  murder  trial  con- 
stitute sufficient  error  for  reversing  tlic 
judgment,  whore  the  o])jortion  to  the  state- 
ments was  opposed  by  the  judge  on  the 
30   L.1{.A.(N.S.) 


ground  that  it  was  in  response  to  remarks 
by  defendant's  counsel,  but  these  remarks 
did  not  in  fact  appear,  and  there  was  no 
evidence  to  justify  them:  "I  tell  you,  gen- 
tlemen, money  talks.  Oliver  Helm,  Amanda 
Helm,  and  Ed.  Short  were  witnesses  before 
the  grand  jury  and  at  the  coroner's  inquest. 
They  were  then  witnesses  for  the  state, 
now  they  are  witnesses  for  the  defendant. 
We  have  been  prepared  for  this  thing.  We 
knew  someone  had  been  to  Ottumwa  and 
Bonaparte,  and  were  prepared  for  the  evi- 
dence from  there."  State  v.  Helm,  92  Iowa, 
640,  61  N.  W.  246. 

And  where,  in  a  trial  for  breaking  and 
entering  a  storehouse,  there  is  no  evidence 
that  anything  was  stolen,  a  statement  by 
the  prosecutor  that  three  witnesses  who  had 
testified  in  defendants'  behalf  "jiad  gotten 
part  of  the  stolen  goods"  is  cause  for  re- 
versal. Dunmore  v.  State,  115  Ala.  69,  22 
So.  541. 

So,  in  a  prosecution  for  receiving  stolen 
goods,  where  officers  and  agents  of  a  com- 
pany from  whom  property  had  been  taken 
had  testified  for  the  state,  a  statement  by 
the  prosecuting  attorney  that  the  company 
in  question  could  have  received  a  large 
amount  for  dropping  the  case  should  have 
been  excluded,  where  there  was  no  e^'idence 
to  support  it;  and  for  this  and  other  caus- 
es the  case  was  reversed.  Piano  v.  State, 
161  Ala.  88,  49  So.  803. 

And  it  is  error  for  the  prosecuting  attor- 
ney to  refer  to  an  alleged  threat  to  injure 
witness  and  his  property,  made  by  the  de- 
feiidant  to  one  of  his  witnesses,  providing 
such  witness  did  not  testify  in  a  given  way, 
where  the  fact  that  defendant  had  made 
such  a  statement  was  not  proved.  State 
V.  Ilogan.  115  Iowa,  457,  88  N.  W.  1074. 

In  State  v.  Woolard,  111  ]\Io.  248,  20  S. 
W.  27,  the  statement  by  one  of  the  prosecut- 
ing attorneys  in  a  murder  trial,  in  answer 
to  criticism  by  defendant's  counsel  based 
on  the  stati'Tr.ent  of  a  witness  to  the  effect 
that  the  prosecutor  had  told  him  that  if 
he  would  testify  aj^ainst  the  accused  he 
would  turn  witness  loose,  that  the  prosecut- 
ing officer  had  merely  told  his  witness  that 
all  he  wanted  was  the  truth,  and  that  he 
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People,  135  111.  533,  26  N.  E.  377;  Turner 
V.  State,  4  Lea,  206;  Crawford  v.  State,  15 
Tex.  App.  601;  Cavanah  v.  State,  66  Miss. 
299;  Gawn  v.  State,  13  Ohio  C.  C.  110; 
Vaughan  v.  State,  58  Ark.  353,  24  S.  W. 
885;  House  v.  State,  9  Tex.  App.  667; 
Territory  v.  Chamberlain,  8  N.  M.  538,  45 
Pae.  1118;  People  v.  Lange,  90  Mich.  454, 
51  N.  W.  534;  Combs  v.  State,  76  Ind.  221; 
Ferguson  v.  State,  49  Ind.  33,  1  Am.  Crim. 
Rep.  682;  Shular  v.  State,  105  Ind.  289,  65 
Am.  Rep.  211,  4  N.  E.  870,  7  Am.  Crim. 
Rep.  609;  Brow  v.  State,  103  Ind.  133,  2  N. 
E.  296;  Cross  v.  State,  68  Ala.  476;  Dun- 
more  V.  State,  116  Ala.  69,  22  So.  641; 
Pruitt  V.  State,  92  Ala.  41,  9  So.  406; 
People  V.  Mitchell,  62  Cal.  411;  Jenkins  v. 
State,  36  Fla.  737,  48  Am.  St.  Rep.  267,  18 
So.  182;  State  v.  Comstock,  20  Kan.  650; 
People  V.  Aikin,  66  Mich.  460,  11  Am.  St. 
Rep.  512,  33  N.  W.  821,  7  Am.  Crim.  Rep. 
345;  State  v.  Hatcher,  29  Or.  309,  44  Pac. 
684;  Northington  v.  State,  14  Lea,  424; 
Hardy  v.  State  (Tex.  App.)  13  S.  W.  1008; 
Bryson  v.  State,  20  Tex.  App.  666;  Brown 
V.  Swineford,  44  Wis.  283,  28  Am.  Rep. 
682;  Martin  v.  State,  63  Miss.  505,  66 
Am.  Rep.  812. 

Messrs.  James  Breathitt,  Attorney  Gen- 
eral, and  Tom  McGregor  for  the  Common- 
wen^lth. 


0*Rear,  J.,  delivered  the  opinion  of  the 
court: 

Appellant  was  convicted  of  the  crime  of 
voluntary  manslaughter.     He  has  had  two 
trials,  each  resulting  in  verdict  of  guilty. 
The  verdict  upon  the  first  trial    was    set 
aside,  and  a  new  trial  granted  by  the  circuit 
court  upon  the  ground  of  newly  discovered 
evidence.    There  appears  to  have  been  some 
difficulty  in   obtaining  a  qualified  jury  on 
the  second  trial.    While  the  jury  was  beini? 
impaneled,  one  of  the  venire  men  notified 
the  court  that  he  had  been  approached  by  a 
son-in-law  of  appellant,  who  sought  to  in- 
fluence his  verdict,  should   he  be  selected. 
The  court  upon  a  trial  of  the  party  charged 
found  him  guilty  of  contempt  and  punished 
him.    The  jury  was  finally  selected,  and  the 
trial  begun.     It  lasted    for    several    days. 
Toward  the  close  of  the  trial  and  at   the 
noon  adjournment,  /while  the  jury  was  in 
charge  of  the  sheriff  under  admonition  to 
be  kept  together,  and  not  suffer  anyone  to 
approach  them  on  the  subject  of  the  trial, 
they  were  taken  to  the  public  water-closet 
at  the  courthouse  by  the  sheriff.    One  of  the 
jury  necessarily,  or  under  the  pretense  of 
necessity,  went  into  the  closet,  the  others 
and  the  sheriff  remaining  outside.     A   son 
of  appellant  them  came  up  and  went  into 
the  closet  also.    He  claims  that  he  did  not 


had  made  no  nromise  to  induce  him  to 
testify,  was  held  highly  improper  where 
these  facts  were  not  in  evidence;  and  for 
this  and  other  errors  the  judgment  was  re- 
versed. 

And  a  ground  for  a  tiew  trial  is  shown 
where  the  prosecuting  attorney,  in  arguing 
to  the  court  for  a  mistrial  on  the  ground  of 
fraud  in  drawing  the  jury,  said  that  two 
jurors  "had  gone  into  the  jury  box  with 
souls  blackened  with  perjury  and  bribery, 
and  that  all  hell  could  not  change  their 
minds,"  the  jury  being  present  when  the 
statement  was  made.  State  v.  Noland,  85 
N.  C.  576. 

So,  it  was  held  prejudicial  error  in  State 
▼.  Montgomery,  56  Wash.  443,  134  Am. 
St.  Rep.  1119,  105  Pac.  1035,  for  the  prose- 
cuting attorney  to  state  in  the  jury's  pres- 
ence, after  the  prosecuting  witness  had  de- 
nied the  charge  against  the  defendant  in  a 
prosecution  for  rape,  that  she  had  made 
contradictory  statements  to  him,  and  had 
been  tampered  with  and  bought,  and  then 
temporarily  excuse  her,  and  subsequently, 
before  recalling  her,  tell  her  that  she  could 
be  imprisoned  for  perjury. 

Where  there  is  evidence  in  the  record 
upon  which  to  base  statements  as  to  the 
bribery  of  witnesses  or  jurors,  or,  in  the 
absence  of  such  evidence,  where  the  preju- 
dice can  be  removed  by  a  direction  from  the 
court  to  disregard  the  statements,  they  are 
generally  held  not  to  constitute  ground  for 
reversal. 

Thus,  in  Billingsley  v.  State,  96  Ala.  126, 
11  So.  409,  where  the  defendart  was  accused 
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of  selling  liquor  without  a  liceiKso.  and  no 
objection  was  made  to  testimony  of  a  wit- 
ness for  defendant,  who  was  a  n:o!i.ber  of 
the  grand  jury  which  found  the  iiulictnient, 
to  the  effect  that  he  took  a  drink  with  the 
sheriff  shortly  before  he  went  upon  the 
stand,  it  was  held  that  a  statement  by  the 
prosecutor  in  his  argument  as  follows: 
"Gentlemen,  it  is  an  outrage  when  the 
sheriff  of  your  county  and  a  grand  juror 
are  drinking  together  while  court  is  in 
session," — was  not  a  ground  for  reversal,  al- 
though it  went  to  the  utmost  limit. 

So,  in  McDonald  v.  State,  55  Tex.  Crim. 
Rep.  508,  117  S.  W.  131,  in  a  prosecution 
for  carrying  a  pistol,  where  the  defendant 
and  his  witnesses  had  testified  that  he  went 
to  a  stall  in  a  stable  to  get  the  pistol  of 
one  who  was  in  jail,  and  who  had  told  de- 
fendant to  get  it  in  payment  of  a  debt,  and 
the  theory  of  the  prosecution  was  that  he 
had  rushed  to  the  stall  to  hide  the  pistol 
when  he  saw  the  rangers,  it  was  held  that 
the  county  attorney's  statement  that  the 
defendant  had  brougt  his  witnesses  to 
court  to  swear  him  out  of  the  case,  and 
that  the  witnesses  had  manufactured  the 
defense,  was  proper  under  the  evidence  in 
the  case. 

And  where  there  is  evidence  that  defend- 
ant's witnesses  in  a  murder  trial  had  been 
furnished  with  typewritten  copies  of  what 
they  were  to  testify  to,  it  is  not  reversible 
error  for  tlie  prosecuting  attorney  to  state 
this  fact  in  his  argument.  Ross  v.  State, 
8  Wyo.  351,  57  Pac.  924. 

And  no  prejudicial  error  is  shown  where 
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know  that  it  was  occupied,  did  not  know 
the  juror,  and  said  nothing  to  him,  which 
the  juror  confirms.  While  they  were  in 
the  closet,  the  presiding  judge  of.  the  court, 
having  occasion  to  use  it,  and  not  knowing 
it  was  occupied,  went  in  there  also,  when 
he  found  the  parties  in  earnest  and  ap- 
parently confidential  conversation.  When 
they  saw  him,  they  appeared  confused  and 
hurriedly  withdrew.  The  jury  had  been 
put  in  charge  of  the  sheriff  by  the  court. 
£ut,  without  the  knowledge  of  the  court, 
and,  as  the  judge  certifies,  to  his  surprise, 
they  had  been  turned  over  to  a  deputy 
sheriff,  who  was  related  to  the  accused. 
The  judge  reported  what  he  had  seen  to 
the  commonwealth's  attorney,  and  issued 
a  rule  against  appellant's  son  and  the  juror 
to  answer  for  contempt,  but  the  rule  was 
not  tried  or  executed  until  after  the  trial 
of  the  principal  case.  There  was  no  evi- 
dence introduced  before  the  jury  at  the  trial 
of  this  case,  of  the  foregoing  circumstances. 
In  the  concluding  argument  of  the  common- 
wealth's attorney,  he  used  this  language, 
which  was  objected  to  by  the  accused,  but 
the  court  overruled  his  objections,  and  re- 
fused to  admonish  the  attorney  or  to  with- 
draw the  remarks:  "There  is  one  man  on 
this  jury  who  has  been  *fixed'  in  this  case. 
This  fact  is  known  by  the  judge    on    the 


bench.  Eleven  of  you  have  not  been  'fixed.' 
Eleven  of  you  know  who  this  juror  is.  I 
will  expect  that  juror  to  be  for  an  acquit- 
tal, but  I  expect  the  other  eleven  of  you  to 
be  for  a  conviction.  Juc^.ge  Frank  Finley, 
while  circuit  judge,  and  while  presiding 
at  the  trial  of  a  case,  and  knowing  that 
one  of  the  jurors  had  been  'fixed'  to  find  for 
the  defendant,  peremptorily  instructed  the 
jury  to  find  the  defendant  guilty,  and  after- 
wards set  the  verdict  aside.  I  appea?  to 
the  'fixed'  juror  to  look  at  the  emblem  of 
justice  here  on  the  judge's  stand, — the 
beautiful  figure  of  a  woman,  blindfolded, 
with  the  scales  of  justice  equally  poised  in 
her  hand.  She  administers  justice  without 
fear  and  without  knowing  any  man.  She 
is  blindfolded,  as  shown  by  this  figure." 
The  defendant  then  moved  the  court  to  dis- 
charge the  jury,  which  was  also  overruled. 
Another  attorney  for  the  commonwealth,  in 
his  argument  of  the  case  to  the  jury,  said: 
"A  great  and  outraged  populace  is  appeal- 
ing to  you  to  do  your  duty  in  this  case." 
That  remark  was  objected  to.  The  court 
sustained  the  objection,  and  admonished  the 
jury  not  to  consider  the  statement.  These 
arguments  of  counsel  are  the  only  grounds 
urged  for  a  reversal. 

The  matter  last  quoted,  irregular  and  im- 
proper as   it  was,  was  probably  cured  by 


the  prosecuting  attorney,  in  his  argument 
in  a  trial  for  unlawful  cohabitation,  said 
thut  it  was  in  defendant's  power  to  show 
all  the  facts  in  defense  by  his  wife  and 
children,  but  that  it  was  not  within  the 
power  of  the  prosecution  to  do  so  by  them, 
because  they  had  been  put  out  of  the  way 
by  the  procurment  of  the  defendant,  and 
in  another  place,  said  that  an  outsider  had 
made  signals  to  the  jury;  the  court  having 
subsequently  charged  the  jury  that  they 
should  not  go  outside  of  the  evidence  in 
reaching  their  verdict,  and  it  appearing 
tiiat  the  counsel  ceased  such  remarks  im- 
mediately upon  his  attention  being  called 
to  the  impropriety  by  the  court.  United 
States  V.  Musser,  4  Utah,  153,  7  Pac.  389. 
In  State  v.  Thomas,  136  Iowa,  717,  109 
N.  W.  900,  a  murder  trial,  it  appeared  in 
evidence  that  a  witness  for  defendant  was 
at  the  time  an  inmate  of  the  poorhouse, 
that  he  had  gone  from  the  office  of  the  de- 
fendant's attorneys  to  a  place  of  business 
where  he  was  acquainted,  and,  jinprling 
three  silver  dollars  in  his  hand,  stated  that 
he  was  to  be  a  witness  in  the  case  in  ques- 
tion. The  prosecuting  attorney  in  his  ar- 
gument, jingled  several  silver  coins  in  his 
hands,  and  referred  to  one  of  the  counsel 
for  the  defendant  in  such  language  as  to 
indicate  that  while  there  might  not  be  legal 
evidence  that  he  had  bribed  the  witness,  to 
a  moral  certainty  he  had.  The  court,  in 
holding  this  not  irremedial  error,  said: 
"Without  discussing  from  a  professional 
standpoint  the  propriety  or  advisability  of 
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this  kind  of  argument,  we  are  only  con- 
cerned now  in  determining  whether  there 
was  such  misconduct  as  to  require  a  new 
trial.  It  is  not  claimed  that  the  court  was 
remiss  in  giving  to  the  defendant  any  pro- 
tection to  which  he  was  entitled,  so  far 
as  redress  could  be  given  or  protection 
afforded,  by  reprimanding  counsel  or  cau- 
tioning the  jury  as  to  the  effect  to  be 
given  by  them  to  the  argument.  The  sole 
contention  is  that  irremediable  error  was 
committed  for  which  a  reversal  must  be 
granted.  The  argument  of  counsel  is  not 
open  to  the  objection  that  it  refers  to  mat- 
ters outside  of  the  record.  The  facts  as  to 
what  Noble  did  and  said  were  in  the  record, 
and  counsel  for  the  prosecution  did  not  pre- 
tend that  there  was  any  evidence  of  bribery 
of  the  witness  by  defendant's  counsel,  or 
that  he  had  any  information  as  to  such 
bribery,  not  contained  in  the  record  itself. 
He  simply  made  a  charge  based  upon  in- 
ference, and  which  on  its  face  showed  that 
it  had  no  other  basis. 

In  Cook  V.  State,  152  Ala.  66,  44  So.  549, 
a  statement  by  the  prosecuting  attorney 
that  a  certain  witness  should  not  be  be- 
lieved in  preference  to  another  mentioned, 
because  the  predicate  laid  to  the  first  put 
in  his  mouth  what  to  testify  to,  was  held 
within   the   limits   of   legitimate   advocacy. 

For  a  note  on  reversal  of  conviction  be- 
cause of  unfair  or  irrelevant  argument  or 
statements  of  facts  by  prosecuting  attorney, 
see   People  v.  Fielding,  46  L.R.A.   641. 

J.  T.  W. 
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the  admonition  of  the  court.  Wliether  wc 
would  have  reversed  for  it  alone  is  not 
necessary  to  decide.  But  the  other  mattei* 
is  more  serious.  It  contained  a  statement 
of  fact  not  in  evidence  before  the  jury,  of  a 
most  damaging  character  as  affeo«ting  the 
guilt  of  the  accused.  It  charged  that  the 
fact  was  within  the  personal  knowledge  of 
the  presiding  judge  of  the  court.  When  the 
accused  objected  to  the  character  of  the 
argument,  and  his  objection  was  overruled 
by  the  judge,  it  tended  to  confirm  the  at 
torney's  statement  that  the  fact  existed, 
and  was  within  the  judge's  knowledge.  It 
also  indicated  to  the  jury  that  the  argu- 
ment was  not  improper,  which  is  to  say 
not  illegal,  and  that,  therefore,  it  was  a 
matter  which  they  were  at  liberty  to,  per- 
haps under  the  duty  to,  consider.  The 
statement  of  the  attorney  was  evidence  of 
a  clearly  incriminatory  nature.  If  one  ac 
cused  of  crime  flees,  or  attempts  to  bribe  a 
witness  or  a  juror,  or  to  fabricate  evidence, 
all  such  conduct  is  receivable  as  evidence 
of  his  guilt  of  the  main  fact  charged.  It 
is  in  the  nature  of  an  admission;  for  it  is 
not  to  be  supposed  that  one  who  is  innocent, 
and  conscious  of  the  fact,  would  flee,  or 
would  feel  the  necessity  for  fabricating  evi- 
dence. Moriarty  v.  London,  C.  &  D.  R. 
Co.  L.  R.  6  Q.  B.  314 ;  Winchell  v.  Edwards, 
57  111.  41;  Com.  v.  Webster,  6  Cush.  316, 
52  Am.  Dec.  711;  Com.  v.  Brigham,  147 
Mass.  415,  18  N.  £.  167.  Upon  the  same 
principle,  one  who  is  innocent  would  not 
be  apt  to  resort  to  bribery,  either  of  a  wit- 
ness or  of  a  juror,  to  insure  his  acquittal. 
Consequently,  if  he  resort  to  that  course, 
it  is  evidence  from  which  the  jury  may  in- 
fer guilt.  At  least,  it  is  evidence  cor- 
roborating the  other  evidence  of  guilt,  and 
may  tend  strongly  to  remove  any  doubt  left 
in  the  mind  of  the  jury  as  to  the  prisoner's 
guilt.  It  would  have  been  competent  for 
the  prosecution  to  have  introduced  evi- 
dence that  the  prisoner  had  oiTered  a  bribe 
to  a  juror  to  find  him  not  guilty.  The  evi- 
dence is  material  in  character,  and  is  in 
chief.  But,  like  all  other  evidence  of  ad- 
missions, it  is  to  be  received  guardedly.  It 
is  a  fact  explainable,  and,  whether  explained 
by  other  evidence  or  not,  is  solely  for  the 
jury  to  apply  in  the  light  of  the  surroimd 
ings  and  of  tha  intelligence  of  the  accused. 
But,  in  any  event,  he  was  entitled  to  have 
the  witness  who  testified  to  such  damaging 
facts  against  him  sworn,  and  an  op  per 
tunity  for  cross-examination,  and  foi 
counter  evidence.  In  the  course  pursued 
in  this  case,  these  rights  of  the  accused  were 
denied  him.  Even  though  there  was  no 
doubt  of  his  guilt,  even  if  it  had  occurred 
in  the  presence  of  the  distinguished  trial 
judge  and  commonwealth's  attorney,  it  was 
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nevertlicless  a  fact  to  be  proven,  if  it 
to  be  used  against  him,  like  all  other  facts, 
by  authentic  documents  or  out  of  the 
mouths  of  sworn  witnesses  confronting  him 
at  the  bar  of  the  court.  Here,  his  son  is 
charged  with  having  tampered  with  a  juror. 
It  was  not  shown,  nor  attempted  to  be, 
nor  is  it  claimed,  that  the  prisoner  knew 
of  the  act,  or  in  any  wise  authorized  it. 
The  young  man  may  have  done  it  on  his 
volition,  and  out  of  his  anxiety  concerning 
a  parent  in  great  trouble.  Under  such 
circumstances,  criminal  though  the  act  be, 
the  prisoner  here  would  be  neither  legally 
nor  morally  responsible  for  it,  and  it  would 
not  constitute  evidence  of  any  kind  against 
him.  Yet  the  efl'ect  of  the  attorney's  state- 
ment was  as  if  the  prisoner  had  bribed  & 
juror,  or  had  caused  it  to  be  done.  The 
circumstanced  of  itself  shows  the  wisdom  of 
the  rule  requiring  the  evidence  to  be  heard 
in  court  from  the  mouth  of  the  witness  hav- 
ing  the  knowledge,  and  subjected  to  cross- 
examination,  to  counter  evidence,  and  to 
explanation.  Furthermore,  the  trial  judge 
did  not  claim  to  have  heard  what  passed 
between  the  juror  and  young  Turpin.  Nor 
did  he  see  any  consideration  pass.  The 
circumstance  and  the  conduct  of  the  parties 
were  highly  suspicious.  More,  it  was  in 
contempt  of  the  rule  and  orders  of  the 
court.  Nevertheless,  it  may  have  been  the 
result  of  ignorance  or  accident,  as  it  was 
claimed  (though  of  the  latter  there  is 
doubt)  but  there  was  no .  conclusive  evi- 
dence of  either  motive  or  consequence.  It 
was  certainly  explainable,  and  needed  ex- 
planation. But  opportunity  was  not  af- 
forded for  refuting  or  explanatory  evidence. 
The  commonwealth's  attorney  did  not  claim 
to  have  w^itnessed  the  transaction.  His 
statement  was  pure  hearsay  evidence.  On 
that  score  also,  it  was  error  to  allow  it  to 
go  to  the  jury. 

A  fair  summary  of  the  principle  under 
discussion  is  found  in  Wigmore  on  Evi- 
dence, §  1806,  as  follows:  "A  counsel's 
argument  is  in  its  purpose  a  connected 
presentation  of  the  facts  supposed  to  have 
been  proved  by  the  evidence  tending  in 
favor  of  his  client.  He  is  not  a  witness. 
He  may  have  testified  as  a  witness;  but  in 
his  argument  he  has  solely  the  functions 
and  rights  of  counsel.  Any  representation 
of  fact,  therefore,  which  is  made  by  him  in 
the  argument,  must  not  be  an  assertion 
made  upon  his  own  credit.  It  must  be 
based  solely  upon  those  matters  of  fact 
of  which  evidence  has  already  been  intro- 
duced, or  of  which  no  evidence  need  ever 
be  introduced  because  of  their  notoriety  as 
judicially  noticed  facts.  To  bring  forward 
in  argument  an  assertion  of  fact  not  of 
these  two  sorts  is  to  become  a  witness;  and 
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to  be  a  witness  without  being  subjected  to 
cross-examination  is  to  violate  the  funda- 
mental principle  of  the  hearsay  rule."  Au- 
thorities are  numerous  and  consistent  in 
support  of  that  announcement.  This  court 
has  had  frequent  occasion  to  consider  the 
subject.  The  rule  announced  was  applied 
in  Cook  V.  Com.  86  Ky.  663,  7  S.  W.  155; 
Bates  V.  Com.  13  Ky.  L.  Rep.  132,  16  S. 
VV.  628;  McHenry  Coal  Co.  v.  Sneddon,  98 
Ky.  687,  34  S.  W.  228;  Howard  v.  Com, 
110  Ky.  366,  61  S.  W.  766,  13  Am.  Crim. 
Rep.  633.  In  Sasse  v.  State,  68  Wis.  530, 
32  N.  W.  849,  the  district  attorney  inti- 
mated that  someone  on  behalf  of  the  de- 
fendant had  tampered  with  the  witness  for 
the  state,  or  spirited  him  away,  and,  upon 
objections  being  made,  remarked  that  he 
would  prove  it  before  he  got  through,  after 
which  he  did  not  even  offer  to  prove  the 
charge.  It  was  held  error,  and  ground  for 
reversal.  In  Nalley  v.  State,  28  Tex.  App. 
302,  13  S.  W.  672,  the  prosecuting  attor- 
ney stated  to  the  jury  that  he  expected  to 
show  by  a  witness  that  Sam  Nalley  had 
induced  him  to  leave  the  county,  so  as  not 
to  testify.  The  court,  reversing  the  judg- 
ment, said:  "There  was  no  statement  by 
the  district  attorney  to  the  effect,  and  no 
pretense,  that  he  sought  to  inculpate  the 
defendant  in  any  manner  directly  with  this 
attempt  to  suppress  the  testimony.  Even 
if  the  prosecuting  officer  could  have  proved 
wliat  he  stated,  such  testimony  would  have 
been  clearly  inadmissible  against  defendant, 
unless  he  had  been  directly  connected  with 
the  matter.  Favors  v.  State,  20  Tex.  App. 
168;  Marshall  v.  State,  6  Tex.  App.  273. 
There  being  no  proof  that  these  overtures  to 
the  witness  were  made  by  the  authority  or 
with  the  knowledge  of  the  accused,  such 
statement  by  the  district  attorney  was  il- 
legal and  unjust,  and  was  highly  calculated 
to  prejudice  the  accused.  Barbee  v.  State, 
23  Tex.  App.  199,  4  S.  W.  684.  Anything 
Sam  Nalley,  the  brother,  might  have  done 
in  the  matter,  in  the  absence  and  without 
the  knowledge  of  defendant,  was  most  clear- 
ly inadmissible  against,  and  could  not  be 
binding  upon,  him,  .  .  .  and  afforded 
no  reasonable  presumption  or  inference  per- 
tinent to  the  issue  in  the  case  for  which 
defendant  was  on  trial,  and  the  court  should 
have  so  instructed  the  jury." 

If  an  effort  on  the  part  of  the  accused  to 
influence  witnesses  in  his  behalf  to  fabricate 
evidence,  or  to  have  the  evidence  against 
him  suppressed,  would  tend,  and  it  does,  to 
establish  his  guilt  under  the  main  charge, 
it  is  equally  so  for  him  to  attempt  to  cor- 
rupt a  juror  trying  his  case.  The  latter 
act  is  apt  to  have  even  more  force  in  the 
minds  of  the  jury  tlian  the  former;  for  not 
only  is  it  of  equal  effect  upon  the  result,  if 
30  L.R.A.(N.S.) 


successful,  but  it  is  contempt  of  the  tri- 
bunal composed  of  the  jurymen.  It  is  an 
affront  to  their  dignity  and  the  integrity 
of  their  body.  It  is  an  attempt  which  would 
cause  them  all  to  be  held  up  to  the  scorn 
of  the  public,  because  of  a  miscarriage  cf 
justice  at  their  hands.  It  is  therefore  more 
likely  to  be  visited  by  a  harsh  judgment 
from  the  men  who  have  been  so  insulted. 
The  effort  to  get  before  the  minds  of  the 
jury  thus  illegally  matter  of  such  grave  im- 
portance as  conducing  to  the  verdict  was  in 
every  probability  most  prejudicial  to  the 
accused.  If,  perchance,  the  juror  under  sus- 
picion were  in  fact  innocent  of  wrong  in 
the  matter,  it  practically  destroyed  his  in- 
dependence as  a  juror,  for  knowing  he  was 
suspected  and  thus  singled  out,  he  scarcely 
might  dare  to  act  with  that  independence 
of  judgment  on  the  merits  of  the  case  that 
is  essential  to  a  fair  trial.  He  would  be 
more  concerned  about  his  own  standing,  and 
the  effect  upon  himself  of  any  verdict  he 
might  render.  The  other  jurors,  not  know- 
ing who  was  alluded  to  in  the  remark  of 
the  prosecuting  attorney,  naming  the  pre- 
siding judge  as  having  knowledge- of  an  un- 
lawful effort  on  behalf  of  the  accused  to 
corrupt  one  of  their  number,  would  look 
with  suspicion  upon  any  one  of  them  who, 
in  their  private  deliberations,  might  express 
an  opinion  favorable  to  the  accused.  The 
legitimate  influence  of  such  a  juror  and 
the  force  of  his  reasoning  in  their  con- 
sultation would  be  nullified.  From  what- 
ever point  the  matter  is  viewed,  we  cannot 
escape  the  conclusion  that  the  remark  was 
prejudicial  and  most  damaging  to  the  ac- 
cused. Whatever  our  opinion  might  be  as 
to  his  guilt,  and  however  this  court  may 
sympathize  with  the  purpose  of  the  learned 
trial  judge,  and  applaud  his  zeal  in  en- 
deavoring to  protect  the  trial  from  improper 
influence  from  without,  we  cannot  pass  over 
so  g^ave  an  offense  against  the  plainest, 
as  well  as  most  valuable,  right  of  a  man 
charged  with  crime,  a  right  equally  valuable 
to  the  public,  which  is  the  guaranty  of  a 
fair  trial,  upon  legal  evidence  only,  and 
face  to  face  with  the  witnesses  who  consti- 
tute his  accusers. 

We  commend  the  efforts  of  the  trial  judge 
in  endeavoring  to  protect  the  jury  against 
outside  influence.  The  question  necessarily 
arose  in  his  mind  what  to  do  in  view  of 
what  he  had  seen,  or  thought  he  saw  the 
evidence  of,  to  prevent  a  miscarriage  of  jus- 
tice. If  he  should  discharge  the  jury,  that 
would  operate  to  release  the  defendant,  he 
being  then  "in  jeopardy."  If  he  should  con- 
tent himself  alone  with  punishing  as  for 
contempt  those  engaged  in  disobeying  the 
rules  of  the  court,  that  would  have  no  ef- 
'  feet  on  the  trial  of  the  principal  case,  and 
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the  mischief  feared  might  be  done  regard- 
less of  the  penalizing  of  the  minor  culprits. 
We  are  of  the  opinion  the  trial  judge,  upon 
informing  counsel  in  the  case  what  he  had 
observed,  should  have  left  it  to  them  to  in- 
troduce evidence  of  the  fact,  by  competent 
means,  before  the  jury.  If  the  evidence  con- 
nected the  prisoner  with  the  matter,  it 
would  have  been  relevant  in  his  case.  If 
the  prisoner  was  not  connected  with  it, 
then  he  was  entitled  to  have  the  jury  know 
the  fact,  so  that  they  might  not  impute 
to  him  an  act  for  which  he  was  in  no  wise 
responsible.  The  matter  thus  coming  into 
the  trial  as  evidence,  given  by  witnesses 
under  oath,  subject  to  cross-examination 
and  contradiction,  and  all  the  means  by 
which  the  truth  is  sifted  out  by  a  trial  in 
court,  it  would  be  then  for  the  jury,  and 
be  open  for  such  argument  based  upon  it, 
including  such  inferences  deducible  from 
it,  as  might  fairly  be  warranted.  If  the 
prosecuting  attorney  had  not  seen  proper 
to  introduce  the  matter  as  evidence  before 
the  jury  in  the  case  on  trial,  it  was  at  the 
option  of  the  trial  judge  to  have  issued  a 
rule  against  the  alleged  offenders,  and  have 
tried  them  then  and  there,  letting  it  have 
such  effect  on  the  trial  of  the  principal  case 
as  it  migh,  controlling  its  application  by 
appropriate  instructions  to  the  jury.  That 
such  proceeding  would  have  injected  a  trial 
into  another  trial  is  an  incident  of  the  na- 
ture of  the  offense.  It  is  not  unusual, 
rather  it  is  usual,  for  the  trial  court  to 
punish  witnesses,  attorneys,  parties,  jurors, 
or  others  for  contempt  committed  in  the 
court's  presence  during  the  trial,  and  in- 
flict the  punishment  generally  in  the  pres- 
ence of  the  jury.  Whether  to  do  so  de- 
pends on  the  circumstances  of  the  case, 
and  appeals  to  the  sound  discretion  of  the 
judge. 

As  neither  course  suggested  was  adopted 
when  the  attorney  indulged  the  argument 
complained  of,  it  should  have  been  with- 
drawn in  such  manner  as  to  leave  no  doubt 
that  its  evil  effect  was  removed,  or  the 
court,  upon  the  consent  of  the  accused, 
should  have  set  aside  the  swearing  of  the 
jury. 

We  perceive  no  other  error  in  the  record. 
Judgment  reversed,  and  remanded  for  a  new 
trial  under  proceedings  consistent  herewith. 


MAINE  SUPREME  JUDICIAL  COURT. 

EDWARD  L'HOUX 

V. 

UNION  CONSTRUCTION  COMPANY. 

(—  Me.  — ,  77  Atl.  636.) 

Servant  —  flying  splinters  —  assump- 
tion of  risk. 

1.  An  experience  adult  assumes  the  risk 
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of  injury  from  flying  splinters  caused  by 
striking  a  small  chisel  held  against  iron  a 
hard  blow  with  a  heavy  hammer. 

Evidence  —  uncontradicted  —  rl^bt  t€> 
follow. 

2.  The  jury  cannot  act  upon  the  uncon- 
tradicted testimony  of  an  experienced  la- 
borer that  he  did  not  know  that  striking  a 
hard  blow  with  a  heavy  hammer  upon  a 
small  chisel  held  against  iron  would  cause 
splinters  to  fly,  where  ordinary  observation 
and  thought  would  have  revealed  that  fact 
to  him. 

(September  22,  1910.) 

Note.  —  Liability  of  master  for  injuries 
caused  hy  splinters  flying  from  hatii' 
mers  or  chisels,  punches,  and  other 
sim,ilar  tools. 

The  "common"  tool  rule. 

It  is  a  general  rule  recognized  by  a  great 
many  cases,  that  the  duty  of  a  master  to 
exercise  reasonable  care  to  provide  reason- 
ably safe  tools  and  appliances  for  his  serv- 
ants has  no  application  where  the  tools  and 
appliances  furnished  are  of  a  simple  na- 
ture, easily  understood,  and  in  which  the 
defects,  if  any,  can  be  readily  observed  by 
such  servant.  As  to  liability  of  master  for 
injury  by  defect  in  common  tool,  see  note 
to  Vanderpool  v.  Partridge,  13  L.R.A.(N.S. ) 
668. 

This  rule  has  been  applied  and  a  recov- 
ery denied  where  the  sen'ant  has  been  in- 
jured by  slivers  of  iron  or  steel  flying  from 
hammers  or  chis^s,  punches,  etc.  Lynn  v. 
Glucose  Sugar  Ref.  Co.  128  Iowa,  501,  104 
N.  W.  677  (hammer);  Atchison,  T.  k,  S. 
F.  R.  Co.  V.  Weikal,  73  Kan.  763,  84  Pac. 
720  (chisel);  Gillaspie  v.  United  Iron- 
works, 76  Kan.  70,  90  Pac.  760  ("set"  used 
as  buffer)  ;  Golden  v.  Ellis,  104  Me.  177. 
71  Atl.  649  (hammer) ;  Dompier  v.  Lewis, 
131  Mich.  344,  91  N.  W.  152  (hammer)  ; 
Koschman  v.  Ash,  98  Minn.  312,  116  Am. 
St.  Rep.  373,  108  N.  W.  514  (common  sledge 
or  hammer)  ;  Rahm  v.  Chicago,  R.  I.  k  P. 
R.  Co.  129  Mo.  App.  679,  108  S.  W.  570 
(bolt-punch  hammer);  Campbell  v.  T.  A. 
Gillespie  Co.  69  N.  J.  L.  279,  55  Atl.  270 
(driftpin);  Demato  v.  Hudson  County  Gas 
Co.  74  N.  J.  L.  793,  67  Atl.  28  (chisel): 
Martin  v.  Highland  Park  Mfg.  Co.  128  X. 
C.  264,  83  Am.  St.  Rep.  071,  38  S.  E.  876 
(hammer);  Mever  v.  Ladewig,  130  Wis. 
566,  13  L.R.A.(N.S.)  684,  110  N.  W.  419 
(hammer). 

And,  again,  it  has  been  held  that  a  ser- 
vant cannot  recover  for  injuries  due  to 
splinters  of  steel  flying  from  the  head  of 
hammers,  or  chisels,  punches,  etc.,  because  in 
such  an  action  the  servant's  opportunity 
of  knowing  of  the  defects  in  such  tools  is 
equal  or  superior  to  that  of  the  master: 
this,  of  course,  is  merely  another  form  of 
expressing  the  so-called  common  or  simple 
tool  rule.  Fordvce  v.  Stafford,  57  Ark.  503. 
22  S.  W.  161  (chisel) ;  Banks  v.  J.  S.  Scho- 
field's  Sons  Co.  126  Ga.  667,  55  S.  E.  939 
(chisel);    Gillaspie   v.   United    Iron-Works 
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MOTION  by  defendant  for  a  new  trial 
after  verdict  for  plaintiff  on  a  trial 
before  the  Supreme  Judicial  Court  for 
Androscoggin  Countj,  of  an  action  brought 
to  recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  .by  defendant's 
negligence.     Sustained. 

The  facts  are  stated  in  the  opinion. 

Messrs.  BIsbce  &  Parker  and  Newell 
A  Skelton,  for  defendant: 

Plaintiff  assumed  the  risk. 

Golden  v.  Ellis,  104  Me.  177,  71  Atl. 
649;  Jensen  v.  Kyer,  101  Me.  112,  63  Atl. 
389;  Lemoine  v.  Aldrich,  177  Mass.  00,  68 
N.  E.  178;  Bryant  v.  Great  Northern  Paper 
Co.  100  Me.  174,  60  Atl.  797;  Cunningham 
V.  Bath  Iron  Works,  92  Me.  610,  43  Atl. 


106;  Podvin  v.  Peppereu  Mfg.  Co.  104  Me. 
564,  129  Am.  St.  Rep.  411,  72  Atl.  618. 

Messrs.  McGilllcuddy  &  Morey  for 
plaintiff. 

f 

Emery,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  plaintiff's  version  of  the  reception  of 
the  injury  for  which  he  seeks  to  recover 
compensation  is  substantially  as  follows: 
He  was  in  the  employ  of  the  defendant 
company  in  the  construction  of  a  system 
of  waterworks  for  supplying  a  town  with 
water,  etc.,  and  while  in  such  employ,  a 
Mr.  Reed,  whom  the  plaintiff  supposed  to 
have  authority,  and  who  appeared  to  have 
authority,  from  the  defendant  to  do  so,  came 
to  the  plaintiff  at  the  tool  house,  selected 


Co.  supra  ("snap"  or  "set"  used  as  a  buf- 
fer) ;  Wachsmuth  v.  Shaw  Electric  Crane 
Co.  118  Mich.  275,  76  N.  W.  497  (snap  ham- 
mer). 

It  is  only  machinery  and  appliances 
which  are  recognized  as  in  their  nature  dan- 
gerous to  employees  using  them  or  working 
in  proximity  to  them,  as  to  which  the  em- 
ployer owes  the  duty  to  the  employee  of 
looking  out  for  his  safety.  Lynn  v.  Glu- 
cose Sugar  Ref.  Co.  supra. 

A  master  is  under  no  obligation  to  a  ser- 
vant to  inspect  for  defects  a  hammer  which 
was  reasonably  safe  and  free  from  obvious 
defects  when  furnished,  although  it  was  of 
peculiar  construction  and  intended  for  use 
on  iron  or  steel.    Meyer  v.  Ladewig,  supra. 

Although  a  hammer  is  made  of  suitable 
material  and  properly  tempered,  yet  it  is  a 
matter  of  common  knowledge  that  when  it 
ft  used  with  great  force  upon  other  imple- 
ments small  chips  of  steel  are  likely  to 
fall  off  and  fly  from  one  instrument  or  the 
other.    Golden  v.  Ellis,  supra. 

The  duty  of  inspection  and  repair  of  chis- 
els, driftpins,  and  similar  tools,  so  as  to 
prevent  their  getting  into  a  condition  that 
slivers  are  likely  to  fly  off,  is  upon  the 
servant.  Campbell  v.  T.  A.  Gillespie  Co. 
and  Demato  v.  Hudson  County  Gas  Co.  su- 
pra. 

The  danger  of  chips  of  steel  flying  from 
a  chisel  which  is  being  struck  with  a  ham- 
mer is  an  obvious  danger  concerning  which 
the  master  is  under  no  obligation  to  warn 
a  servant.  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Weikal;  supra. 

The  ordinary  rule  of  the  nonliability  of 
an  employer  for  injury  sustained  by  an 
adult  employee  of  ordinary  discretion, 
through  the  voluntary  use  of  a  defective 
tool,  when  the  facts  and  the  danger  were 
within  the  comprehension  of  any  ordinarily 
intelligent  and  prudent  man,  and  were  as 
completelv  within  the  knowledge  and  appre- 
ciation of  the  servant  as  of  the  master,  is 
applicable  to  the  case  of  a  man  who  lost 
an  eye  by  being  struck  by  a  sliver  of  steel 
from  a  "set"  or  "snap"  used  to  receive  the 
blows  of  the  sledge  in  riveting  I-beams. 
Gillaspie  v.  United  Iron-Works  Co.  supra. 
30  L.R.A.(N.S.) 


The  promise  to  repair  rule  does  not  ap- 
ply to  simple  tools  like  a  hammer,  so  as 
to  remove  the  question  of  assumption  of 
risk,  and  permit  a  recovenr  for  injuries 
due  to  a  splinter  of  metal  nying  from  the 
hammer.  Webster  Mfg.  Co.  v.  Nisbett,  205 
111.  273,  68  N.  E.  936. 

But  in  Buchanan  v.  Blanchard  (Tex.  Civ. 
App.)  127  S.  W.  1153,  the  court  held  that 
the  general  rule  that  a  servant  assumes  no 
risk  of  defective  conditions  unless  he  knows 
thereof,  or  it  is  so  obvious  as  to  charge 
him  with  knowledge  of  them  and  of  the 
danger  incident  to  their  use,  is  not  limited 
in  its  application  to  complex  instruments, 
but  applies  to  simple  tools  in  ordinary  use, 
so  that  a  servant  will  not  assume  the  risk 
of  an  injury  from  a  sliver  or  splinter  of 
steel  flying  off  from  the  head  of  a  steel  cut- 
ter, unless  he  knew  or  ought  to  have  known 
that  the  cutter  was  defective. 

And  the  general  rule  that  the  servant 
has  a  right  to  rely  upon  the  safety  of  the 
tools  furnished  by  the  master  was  held  to 
apply  in  Drolet  v.  La  Compagnie  de  Pulpe 
de  Metabetchouan,  Rap.  Jud.  Quebec,  20 
C.  S.  107,  where  a  plaintiff  was  injured  by 
a  sliver  of  steel  which  flew  off  from  a  chisel 
with  which  he  was  at  work  with  other  serv- 
ants in  cutting  a  steel  rail. 

A  flogging  hammer  used  in  a  machine 
shop  for  striking  chisels  and  similar  instru- 
ments, when  manufactured  and  furnished 
by  the  master,  is  an  implement  within  the 
rule  requiring  the  master  to  furnish  tools 
and  appliances  reasonably  safe  for  the  pur- 
pose used,  and  to  such  tools  the  common 
tool  rule  does  not  apply.  Morris  v.  Eastern 
R.  Co.  88  Minn.  112,  92  N.  W.  535;  Vant 
Hul  V.  Great  Northern  R.  Co.  90  Minn. 
329,  96  N.  W.  789. 

Master's  liability  as  determined  by  ordinary 
rules  of  master  and  servant. 

In  many  cases  the  master's  liability  for 
injuries  caused  by  splinters  of  steel  or  iron 
flying  from  the  heads  of  hammers  or  chisels, 
punches,  or  other  similar  instruments,  on 
being  struck  by  a  hammer,  is  determined  by 
the  general  rules  of  master  and  servant. 

Thus,  if  the  servant  knows  of  the  defect 
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a  small  steel  "cold  chisel"  and  a  7  pound 
striking  hammer,  and  directed  the  plaintiff 
to  take  those  tools  and  go  with  him  to  cut 
off  some  iron  pipe.  The  plaintiff  did  so 
without  objection.  On  reaching  the  place, 
Mr.  Reed  held  the  chisel  upon  the  pipe, 
and  directed  the  plaintiff  to  strike  the 
head  of  the  chisel  with  the  hammer.  The 
plaintiff  struck  a  first  blow  "not  very  hard," 
and  then  a  second  blow  "pretty  near"  as 
hard  as  he  could.  As  a  result  of  the 
second  blow  a  fragment  broke  off  the  point 
of  the  chisel  and  flew  up  into  his  eye. 

There  was  no  evidence  that  the  chisel  or 
the  hammer  was  visibly  imperfect,  or  that 
the  chisel  was  improperly  held  for  the 
plaintiff  to  strike  'updn  it,  or  that  the 
plaintiff  was  directed  to  strike  so  hard. 
The  only  proposition  upon  which  the  plain- 
tiff bases  his  claim  for  compensation  is  that 
Reed  was  negligent  in  selecting  so  small  a 
chisel  and  so  heavy  a  hammer.  In  answer 
it  is  contended  by  the  defendant  that  the 
danger  of  breakage  in  striking  so  heavily 


with  such  a  hammer  upon  such  a  chisel 
placed  against  an  iron  pipe  was  so  obvious 
that  the  plaintiff  must  be  charged  with 
knowledge  of  it;  that  the  plaintiff  alone 
was  responsible  for  striking  so  hard  as  to 
break  the  point  of  the  chisel;  and  hence 
must  be  held  to  have  assumed  the  risk. 

It  appears  from  the  plaintiff's  own  testi- 
mony that  he  was  thirty-seven  years  old; 
that  he  had  worked  for  seventeen  years  iu 
the  construction  of  waterworks,  railroads, 
etc.;  that  he  had  used  a  striking  hamnser 
on  a  steel  drill  every  year  when  there  was 
blasting  to  do;  that  he  knew  steel  drills 
used  on  stone  hammered  down  on  top  and 
sometimes  broke  off  at  the  point;  that  he 
had  this  chisel  made  from  a  piece  of  steel 
he  took  to  the  blacksmith.  He  saw  clearly 
the  kind  of  hammer  and  the  kind  of  chisel 
proposed  to  be  used. 

It  would  seem  to  he  a  matter  of  common 
knowledge  that,  when  steel  hammers  are 
struck  with  great  force  upon  steel  chisels 
or  drills  held  against  iron  surfaces,  chips 


in  the  hanuner,  chisel,  or  other  tool,  he 
will  ordinarily  be  precluded  from  recovering 
for  the  injury,  under  the  doctrine  of  as- 
sumption of  risk.  Fordyce  v.  Stafford,  57 
Ark.  503,  22  S.  W.  161  (chisel);  Baker  v. 
Western  &  A.  R.  Go.  68  Ga.  699  (sledge) ; 
Banks  v.  J.  S.  Schofield's  Sons  Co.  126  Ga. 
667,  55  S.  E.  939  (chisel)  ;  Atchison,  T.  & 
S.  F.  R.  Co.  V.  Weikal,  73  Kan.  763,  84  Pac. 
720  (chisel) ;  Golden  v.  Ellis,  104  Me.  177, 
71  Atl.  649  (hammer);  Buchanan  v.  Rome, 
W.  &  0.  R.  Co.  10  N.  Y.  S.  R.  326  (chisel) ; 
Houston  &  T.  C.  R.  Co.  v.  Conrad,  62  Tex. 
627  (cold  chisel);  H.  S.  Hopkins  Bridge 
Co.  V.  Burnett,  85  Tex.  16,  19  S.  W.  886 
(hammer);  Ft.  Worth  &  D.  C.  R.  Co.  v. 
Ramp,  30  Tex.  Civ.  App.  483,  70  S.  W.  568 
(chisel);  San  Antonio  Sewer  Pipe  Co.  v. 
Moll,  37  Tex.  Civ.  App.  269,  83  S.  W.  900 
(chisel). 

Of  course,  if  the  servant  is  guilty  of  con- 
tributory negligence,  either  in  the  manner 
of  using  the  tool  or  because  the  tool  itself 
is  essentially  dangerous  in  the  condition  in 
which  it  is,  there  can  be  no  recovery.  Bak- 
er V.  Western  &  A.  R.  Co.  68  Ga.  699 
(sledge) ;  San  Antonio  Sewer  Pipe  Co.  v. 
Moll,  37  Tex.  Civ.  App.  269,  83  S.  W.  900 
(chisel). 

Where  the  head  of  a  hammer  or  of  a  chis- 
el, punch,  or  other  such  instrument  has  be- 
come battered  and  burred  by  use,  an  experi- 
enced workman  must  be  held  to  have  knowl- 
edge of  the  fact  that  slivers  of  iron  or  steel' 
are  likely  to  fly  off, — that  being  an  ordinary 
occurrence  or  incident  of  the  use  cf  such  a 
tool  in  that  condition.  Cincinnati,  H.  &  D. 
R.  Co.  V.  Phinnev,  38  Ind.  App.  546,  77  N. 
E.  296  (punch) ;' Kellogg  v.  New  York  Edi- 
son Co.  120  App.  Div.  410,  105  N.  Y.  Supp. 
398    (hand  drill). 

But  in  Fasini  v.  New  York  C.  &  H.  R. 
R.  Co.  109  App.  Div.  404,  96  N.  Y.  Supp. 
416,  affirmed  in  190  N.  Y.  615,  83  N.  E. 
30  L.R.A.(N.S.) 


1125,  where  a  servant,  while  steadying  a  rail 
which  was  being  cut  several  feet  from  him» 
by  other  servants  by  means  of  a  hammer 
and  chisel,  was  injured  by  a  sliver  of  steel 
flying  from  either  the  hammer  or  the  chisel 
or  the  rail,  it  was  held  that  the  master  was 
not  liable,  since  the  method  adopted  had 
long  been  in  general  use  upon  railroads, 
and  was  deemed  the  most  effective  way  to 
cut  the  rail,  and  there  was  no  proof  that 
any  accident  had  ever  occurred  before  by 
the  flying  off  of  slivers  from  the  implements 
used  in  carrying  on  the  work.  The  nonlia- 
bility of  the  master  was  put  squarely  upon 
the  ground  that  he  was  not  negligent,  since 
the  danger  was  not  one  which  could  have 
been  reasonably  anticipated. 

A  master  is  not  liable  for  injuries  due 
to  splinters  of  steel  flying  from  the  head 
of  defective  hammers  or  chisels,  where  the 
master  has  furnished  a  number  of  such 
tools  and  the  servant  or  his  fellow  servants 
have  voluntarily  selected  a  defective  one. 
Needham  v.  Stone,  186  Mass.  666,  72  N. 
B.  80  (cutting  chisel) ;  Rawley  v.  Colliau, 
90  Mich.  31,  51  N.  W.  350  (sledge  ham- 
mer) ;  Hefferen  v.  Northern  P.  R.  Co.  45 
Minn.  471,  48  N.  W.  1,  526   (cold  chisel). 

It  cannot  be  assumed  as  a  matter  of  law 
that  the  master  was  negligent  becliuse  a 
sledge  hammer  was  lying  about  a  black- 
smith shop  with  its  face  cracked  or  bat- 
tered, when  there  were  others  that  were 
sound  and  in  safe  condition  for  use,  and 
when  neither  the  plaintiff  nor  any  of  his 
fellow  employees  were  obliged  or  directed 
by  the  defendant  to  use  this  particular 
hammer  in  their  work,  and  when  they  eould 
have  used  a  hammer  not  defective.  Rawley 
V.  Colliau,  supra. 

But  if  the  driftpin  at  the  time  it  waa 
taken  by  the  servant  was  unfit  for  use  and 
subject  to  throw  off  splinters,  and  there 
was  not  a  reasonable  supply  of  safe  pins 
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jarticlea  of  steel  are  liable  to  break  off 
11  the  chisel,  as  well  an  from  the  hammer 
Lhe  iron  surface,  and  fly  up  and  about, 
ecinlly     vould   it   seem   that   a  man   of 

plaiiitifr*s  age,  experience,  opportunities 

observation,  and  knowledge  of  the  lia- 
ty  of  the  steel  drills  to  break  off  at  the 
lit  when  held  against  stone,  would  know 
re  was  such  danger  when  such  a  chisel 
9  held  against  iron  and  struck  so  hard 
:h  a  7-iiound  hammer.  If  this  were  all 
it   appeared  in  the  evidence,  there  would 

no  question  that  the  plaintiff  assumed 
i  risk  of  the  consequences  resulting  from 
i  heavy  blow,  under  the  familiar  rule 
at  a  servant,  if  he  does  not  stipulate 
lierwise,  assumes  such  risks  in  his  em- 
oyment   as  are  known  to  him,  or  would 

known  to  him  by  the  exercise  of  ordinary 

•8ervation     and    forethought.      Golden    v. 

His,  104  Me.  177,  71  Atl.  649. 

But  the  plaintiff  further  testified  that  he 

I   fact  did  not  know  that,  in  striking  as 


hard  as  he  did  with  that  hammer  ypon  that 
chisel  held  against  the  iron  pipe,  there  was 
any  danger  or  liability  of  bits  of  steel  break- 
ing off  from  the  chisel  and  flying  about.  His 
counsel  argues  that  that  testimony  war- 
ranted the  jury's  finding  that  he  did  not 
assume  the  risk.  Despite  his  assertion  to 
the  contrary,  however,  it  is  so  clear  that  he 
must  have  known  the  danger  or  liability, 
had  he  been,  as  it  was  his  duty  to  be,  or- 
dinarily observant  and  thoughtful,  that  the 
jury  finding,  resting  as  it  does  on  that 
assertion  alone,  cannot  be  sustained.  We 
must  assume  that  he  was  ordinarily  ob- 
servant and  caretaking,  since  such  was  his 
duty.  Workmen  are  not  excused  from  the 
exercise  of  their  senses  and  reasoning  facul- 
ties, and,  unless  they  stipulate  otherwise, 
they  assume  the  risks  that  such  exercise 
would  reveal  to  them. 

Motion  sustained. 

Verdict  set  aside. 


!ces8ible  to  him,  from  \\;fnch  he  might  have 
elected  a  safe  one,  then  the  master  is  at 
lult.  Campbell  v.  T.  A.  Gillespie  Co.  69 
.  J.  L.  279,  55  Atl.  276. 
Under  the  Missouri  doctrine,  that  a  ser- 
ant  never  assumes  the  risk  of  the  master's 
egligence,  a  servant,  if  in  the  exercise  of 
ue  care,  may  recover  for  injuries  caused 
y  splinters  flying  off  from  hammers,  chis- 
Is,  punches,  and  other  similar  tools,  where 
he  master  knew  of  the  defect  or  was 
ihargeable  with  knowledge  theref.  Johnson 
r.  Missouri  P.  R.  Co.  96  Mo.  340,  9  Am.  St. 
aep.  351,  9  S.  W.  790;  Franklin  v.  Mis- 
souri, K.  &  T.  R.  Co.  97  Mo.  App.  473,  71 
3.  W.  540;  Robbins  v.  Big  Circle  Min.  Co. 
105  Mo.  App.  78,  79  S.  W.  480. 

So,  a  common  section  hand  will  not  be 
chargeable  with  contributory  negli)[»ence  in 
using  a  defective  claw  bar  a  splinter,  from 
which  flew  up  and  struck  him  in  the  eye, 
where,  although  he  knew  of  the  defect,  he 
did  not  fully  comprehend  the  danger. 
Booth  V.  Kansas  City  &  I.  Air  Line,  76  Mb. 
App.  516. 

And  averments  to  the  effect  that  a  drift- 
pin  constructed  of  iron  or  steel  was  defect- 
ive in  that  it  was  improperly  and  unskil- 
fully made,  and  of  defective  material,  shape, 
and  construction,  rendering  it  liable  to  chip 
and  splinter,  are  sufficiently  specific,  and 
adequately  advise  the  defendant  of  tiie  facts 
constituting  a  right  of  action.  Rickaly  v. 
O'Brien  Boiler  Works  Co.  108  Mo.  App. 
130,  82  S.  W.  903. 

— where  servant  is   inexperienced  or   igno- 
rant of  the  defects. 

As  in  all  other  cases,  a  servant  is  not 
chargeable  with  the  assumption  of  the  risk 
of  splinters  or  chips  flying  from  hammers, 
or  chisels,  punches,  etc.,  where  he  has  neith- 
er actnal  nor  constructive  knowledge  of  the 
danger. 
30  L,R.A.(V.S.) 


ITius,  a  servant  may  recover  for  inju- 
ries received  from  the  splintering  of  a  brass 
punch  furnished  by  the  master,  where  he  had 
previously  used  an  iron  punch,  and  did  not 
know  that  a  brass  one  would  splinter.  Gal- 
veston, H.  &  S.  A.  R.  Co.  V.  Whisenhunt,  36 
Tex.  Civ.  App.  135,  81  S.  W.  332. 

And  it  is  error  to  grant  a  nonsuit  in  an 
action  by  a  servant  for  an  injury  caused 
by  a  splinter  flying  from  a  chisel  which 
he  was  using,  where  it  was  made  of  coarse- 
grained steel,  and  not  fine-grained  steel  as 
chisels  for  his  work  were  ordinarily  made, 
and  the  foreman  had  assured  the  plaintiff 
that  it  was  all  right,  and  it  so  appeared  to 
the  plaintiff  upon  an  examination  of  it  be- 
fore using  it.  Crilley  v.  New  Amsterdam 
Gas  Co.  106  App.  Div.  127,  94  N.  Y.  Supp. 
102. 

So,  where  the  character  of  the  work  is 
such  and  the  tools  are  of  such  delicate  ma- 
terial that  the  slivers  are  so  small  as  not 
to  be  noticeable,  the  servant  will  not  be 
chargeable  with  assumption  of  risk,  in  the 
absence  of  warning  of  the  danger  on  the 
part  of  the  master.  Standard  Oil  Co.  v. 
Fordeck,  34  Ind.  App.  181,  71  N.  E.  163. 

A  recovery  was  allowed  in  Famous  Mfg. 
Co.  V.  Harmon,  28  Ind.  App.  117,  62  N.  E. 
306,  for  injuries  caused  by  the  flying  off  of 
a  splinter  of  steel  from  a  punch  with  which 
the  plaintiff  was  engaged  m  punching  holes 
in  a  piece  of  iron  with  a  punching  machine, 
where  he  had  no  means  of  knowing  of  the 
defects  in  the  punch. 

An  inexperienced  workman  who  com- 
plained to  his  foreman  that  a  hammer  being 
used  by  him  was  defective,  and  was  assured 
by  the  foreman  that  it  was  all  right,  may 
recover  for  injuries  caused  by  a  splinter  fly- 
ing therefrom  ajid  striking  him  in  the  eye, 
as  he  had  the  right  to  rely  upon  the  su- 
perior knowledge  of  the  foreman.  Duerst 
V.  St.  Louis  Stamping  Co.  ]G3  Mo.  607,  63 
S.  W.  827. 
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Where  a  servant  upon  a  railroad,  en- 
gaged in  driving  spikes,  is  furnished  by  the 
section  boss  with  an  iron  maul  known  by 
the  boss  to  be  defective,  and  is  injured  in 
consequence  of  such  defect,  the  company  is 
liable,  altough  the  defect  was  patent,  and^ 
would  have  been  known  to  the  servant  had 
he  inspected  it.  Guthrie  v.  Louisville  &  N. 
R.  Co.  11  Lea,  373,  47  Am.  Rep.  286. 

Where  the  plaintiff  was  inexperienced, 
and  did  not  know  that  the  new  tool  which 
had  been  furnished  him  to  work  with  was 
more  brittle  and  more  likely  to  splinter 
than  the  tool  with  which  he  was  more  fa- 
miliar, he  cannot  be  held  to  have  assumed 
the  risk  of  the  danger  of  the  tool  so  splin- 
tering. Littlefield  v.  Edward  P.  Allis  Co. 
177  Mass.  151,  68  N.  E.  692. 

That  a  sliver  of  steel  was  likely  to  fly 
from  a  rod  which  was  being  hammered  to 
cause  it  to  swell  ought  to  have  been  an- 
ticipated and  guarded  against  by  the  mas- 
ter, and  an  inexperienced  workman  may  re- 
cover for  injuries  caused  thereby.  Republic 
Iron  &  Steel  Co.  v.  Ohler,  161  Ind.  393,  68 
N.  E.  901. 

Master's  liability  as  affected  by  fact  that 
defective  tool  was  furnished  to  and  used 
by  another  servant. 

If  the  plaintiff  is  injured  by  a  splinter 
flying  off  a  hammer  or  chisel,  punch,  or 
other  such  tool,  which  had  been  furnished 
by  the  master  to  another  servant  and  was 
being  used  by  him,  then  the  master  is  gen- 
erally held  liable. 

Thus,  the  master's  liability  for  injuries 
to  a  servant  caused  by  a  splinter  of  steel 
flying  from  a  "soft-head"  or  buffer  fur- 
nished for  his  use  is  not  defeated  by  the 
fact  that  the  defective  condition  was  known 
to  a  fellow  servant  who  procured  the  tool 
for  use  by  himself  and  the  injured  serv- 
ant, and  who  was  therefore  negligent  in 
regard  to  such  use.  Noble  v.  Bessemer  S.  S. 
Co.  127  Mich.  l03,  54  L.R.A.  456,  89  Am. 
St.  Rep.  461,  86  N.  W.  620. 

So,  a  machinist  engaged  in  the  work  of 
chipping  a  casting  by  means  of  a  chisel  which 
he  himself  held  while  it  was  being  struck 
by  a  sledge  hammer  supplied  by  the  mas- 
ter is  under  no  obligation  to  inspect  the 
helper's  sledge  or  to  observe  its  defective 
condition,  and  he  has  a  right  to  assume 
that  the  master  had  performed  its  duty 
and  furnished  the  helper  with  a  proper  tool. 
Missouri,  K.  &  T.  R.  Co.  v.  Quinlan,  77 
Kan.  126,  93  Pac.  632. 

And  a  servant  can  recover  where  he  is 
injured  by  a  sliver  flying  off  a  spike  maul 
being  used  by  a  fellow  servant,  where  he 
did  not  have  actual  knowledge  of  the  de- 
fective maul,  and  never  had  occasion  to  use 
it  so  as  to  be  chargeable  with  constructive 
knowledge.  Louisville  &  N.  R.  Co.  y.  Rob- 
erts, 24  Ky.  L.  Rep.  1160,  70  S.  W.  833. 

A  servant  injured  by  splinters  flying 
from  the  head  of  a  defective  chisel  used 
by  a  fellow  servant,  and  which  he  himself 
had  never  seen,  may  recover  for  such  in- 
jury, since  the  act  of  the  foreman  in  sc 
30  L.R.A.(N.S.) 


Iccting  the  chisel  was  that  of  the  master. 
Baltimore  &  O.  S.  W.  R.  Co.  v.  Walker,  41 
Ind.  App.  688,  84  N.  E.  730. 

If  the  defective  tool  is  furnished  to  an- 
other servant,  and  the  injured  servant  haa 
no  occasion  to  examine  the  same,  nor  an  op- 
portunity of  observing  it,  then  the  master 
will  be  liable  for  injuries  resulting  there- 
from. De  la  Vergne  Refrigerating  Macb. 
Co.  V.  Stahl,  24  Tex.  Civ.  App.  471,  60  S. 
W.  319;  Texas  Mexican  R.  C.  v.  Trijerina, 
51  Tex.  Civ.  App.  100,  111  S.  W.  239. 

Where  tool  is  not  shown  to  be  dangerous. 

If  the  tool  is  not  shown  to  be  defective 
or  dangerous,  then  the  master  cannot  be 
held  liable,  even  if  the  common  tool  rule 
would  not  apply. 

Tlius  a  servant  is  properly  nonsuited  in 
an  action  for  injuries  caused  by  a  splin- 
ter flying  from  a  pin  which  he  was  driving 
into  a  rivet  hole  for  the  purpose  of  making 
the  hole  larger,  if  he  fails  to  show  that  the 
pin  was  defective.  Goransson  v.  Riter-Con- 
ley  Mfg.  Co.  186  Mo.  300,  85  S.  W.  338. 

Ajid  the  master  is  not  liable  where  there 
was  no  proof  that  the  condition  of  the  chis- 
el before  the  blow  Vas  struck  was  danger- 
ous, nor  that  an  examination  would  have 
disclosed  the  danger.  Mulligan  v.  Crim- 
mins,  76  Hun,  578,  27  N.  Y.  Supp.  819, 
affirmed  without 'opinion  in  149  N.  Y.  594, 
44  N.  E.   1126.  W.  M.  G. 


NORTH   CAROLINA  SUPREMS 
COURT. 

GEORGE  C.  TUDOR 
v. 

R.  J.  BOWEN,  Appt 

(152  N.  C.  441,  67  S.  E.  1016.) 

Ncglligence  —   cranking  antomoblle  — 
frightening  horse  -*  liability. 

1.  One  attempting  to  crank  an  automo- 
bile in  close  proximity  to  horses,  without 
paying  any  attention  to  whether  or  not 
they  are  frightened  by  the  resulting  noise, 
and  continuing  to  turn  the  crank  until  the 
machine  starts  notwithstanding  the  horses 
manifest  fright,  as  the  result  of  which  they 
run  away,  is  responsible  for  the  resulting 
injury  to  them. 

Same  —  notice  to  driver. 

2.  It  is  negligence  per  se  to  attempt  to 
crank  a  defective  automobile  which  makes 
a  terrible  noise  when  starting,  in  close 
proximity  to  horses,  without  giving  their 
driver  notice  to  remove  them  to  a  safe 
place. 

(May  4,  1910.) 

Note. ^Various  questions  affecting  the 
liability  for  injuries  caused  by  the  fright- 
ening of  horses  by  automobiles  will  be 
found  in  earlier  notes  in  this  series  in- 
dexed    under     the     topic     "Automobiles." 
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APPEAL  by  defendant  from  a  judgment 
of  the  yuperior  Court  for  Forsyth 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  de- 
fendant's negligence.    Affirmed. 

The  second  and  third  paragraphs  of  the 
charge  referred  to  in  the  opinion  are  as  fol- 
lows: 

"(2)  Although  the  jury  may  find  that 
there  was  nothing  unusual  about  the  de- 
fendant's automobile,  and  that  it  did  not 
make  any  unusual  noise,  still,  if  they  fur- 
ther find  that  the  defendant  knew,  or  could 
by  the  exercise  of  that  care  required  of  him 
under  the  circumstances — that  is,  by  the  use 
of  ordinary  care — have  known,  that  the 
horses  were  restless  and  had  been  frightened 
by  his  automobile,  if  the  jury  find  as  a  fact 
that  they  were  restless  and  frightened  tliere- 
by,  then  it  was  a  wrongful  and  negligent 
act  for  him  to  have  done  anything  in  ref- 
erence to  his  automobile  which  would  have 
been  considered  by  an  ordinarily  prudent 
man  to  have  a  tendency  to  increase  their 
fright  and  cause  them  to  run  away;  and, 
if  the  jury  find  that  the  defendant,  under 
the  circumstances  just  stated,  cranked  his 
machine  and  started  it  off,  and  by  the  noise 
made  thereby  the  team  was  caused  to  run 
away,  they  will  answer  the  first  issue, 
•Yes.' " 

"(3)  If  the  jury  should  find  from  the  evi- 
dence that,  in  attempting  to  start  the  de- 
fendant's machine,  it  made  an  unusually 
loud  and  alarming  noise,  one  calculated  to 
Btartle  or  frighten  horses  of  ordinary  tem- 
per and  training,  and  this  condition  of  the 
machine  was  known  to  the  defendant,  it  was 
his  duty  in  operating  said  machine  to  use 
reasonable  prudence  in  seeing  that  no  horses 
or  animals  were  about,  and  so  situated  as, 


under  reasonable  circumstances,  would  be 
frightened  by  the  starting  of  the  said  ma- 
chine; and  if  the  defendant,  knowing  that 
he  had  a  machine  which  made  such  an  un- 
usual and  alarming  noise,  failed  to  look 
around  or  to  regard  horses  that  were  fright- 
ened in  his  immediate  vicinity,  and  went  on 
cranking  his  machine,  making  such  a 
noise  as  would  reasonably  scare  horses  of 
ordinary  temper  and  training,  and  if  there- 
by as  a  proximate  result  plaintiff's  horses 
were  scared  and  the  injury  brought  about, 
he  would  be  guilty  of  negligence,  and  you 
will  answer  the  first  issue,  'Yes.' " 

Further  facts  sufficiently  appear  in  the 
opinion. 

Messrs.  Watson,  Buxton  &  Watson  for 
appellant. 

Messrs.  Manly  &  Hendren,  for  ap- 
pellee : 

The  degree  of  care  required  in  the  use  and 
operation  of  a  vehicle  upon  the  streets  of 
a  city  depends  upon  the  dangerous  char- 
acter of  the  vehicle  and  its  liability  to  do 
injury  to  others  lawfully  upon  such  streets, 
as  well  as  its  liability  to  frighten  animals. 
The  more  dangerous  its  character,  and  the 
greater  its  liability  to  do  injury  to  others 
or  to  frighten  animals,  the  greater  the  de- 
gree of  care  and  caution  required  in  its  use 
and  operation. 

Bennett  v.  Lovell,  12  R.  I.  186,  34  Am. 
Rep.  628;  Knight  v.  Lanier,  69  App.  Div. 
454,  74  N.  Y.  Supp.  999;  Miller  v.  Addison, 
00  Md.  731,  54  Atl.  967;  Hannigan  v. 
Wright,  5  Penn.  (Del.)  637,  63  Atl.  237; 
Indiana  Springs  Co.  v.  Brown,  165  Ind. 
405,  1  L.R.A.(N.S.)  238,  74  N.  E.  615, 
0  A.  &  E.  Ann.  Cas.  050;  Ingraham  v. 
Stockamore,  63  Misc.  114,  118  N.  Y.  Supp. 
399;  Towle  v.  Morse,  103  Me.  250,  08  Atl. 
1044;  Mason  v.  West,  61  App.  Div.  40,  70 


There  is,  however,  but  little  specific  au- 
thority upon  the  question  involved  in  Tu- 
dor V.  BowEN,  as  to  the  liability  for  fright- 
ening horses  by  the  noise  peculiar  to  the 
starting  of  an  automobile.  The  question, 
like  most  others  relating  to  liability  for 
frightening  horses,  is  generally  one  of  fact 
for  the  jury  upon  the  evidence. 

It  was  so  held  in  Fisher  v.  McGrath 
(Minn.)  ]28  N.  W.  679,  where  a  youn^ 
woman,  twenty-four  years  of  age,  accus- 
tomed to  driring  horses  and  meeting  au- 
tomobiles, wlien  at  a  distance  of  about  80 
rods,  saw  the  defendant  on  his  knees  look- 
ing at  his  automobile,  which  was  station- 
ary on  the  highway,  and  having  no  reason 
to  anticipate  trouble  in  passing  kept  on  her 
way  until  she  had  readied  a  point  25  feet 
from  the  machine,  at  which  time  the  de- 
fendant and  two  ladies  were  standing  near 
its  front  end,  and  continued  to  drive  along 
without  giving  any  indication  that  she 
wished  to  pass,  when  the  defendant,  witli- 
out  giving  any  warning,  suddenly  started 
^0  L.R.A.{N.S.) 


his  motor  causing  the  usual  nerve-wrecking 
noise  made  by  a  machine  when  cranked, 
frightening  the  horse,  which  whirled  and 
threw  the  plaintiff  into  a  ditch.  The  court 
said  in  effect  that  the  mere  fact  of  start- 
ing the  machine  was  not  evidence  of  negli- 
gence, but  that  the  failure  to  warn  the 
plaintiff  of  the  intent  to  start  the  motor 
was  the  gist  of  the  cause  of  action. 

W^hether  the  owner  of  an  automobile  hav- 
ing stopped  at  the  request  of  a  driver  whose 
horse  was  frightened  by  the  approach  of 
the  machine  was  guilty  of  negligence  in 
starting  up  his  machine  again  while  the 
driver  was  holding  the  horse  by  the  head, 
and  while  the  horse  was  stilTfrighteneil, 
is  a  question  for  the  jury.  Knight  v. 
f^nier,  69  App.  Div.  454,  74  N.  Y.  Supp. 
999.  In  this  case  it  appeared  to  be  the 
moving  vehicle  itself,  rather  than  any  noise 
incident  to  its  starting,  that  caused  the 
horse  to  become  frightened. 
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N.  Y.  Supp.  478;  ^FcCann  v.  Consolidated 
Traction  Co.  59  N.  J.  L.  481,  38  L.R.A.  23G, 
36  Atl.  888;  Ayars  v.  Camden  &  Suburban 
R.  Co.  03  N.  J.  L.  416,  43  Atl.  680; 
Feeney  v.  Wabash  R.  Co.  123  Mo.  App.  420, 
99  S.  W.  477;  Richmond  R.  &  Electric  Co. 
V.  Hudgins,  100  Va.  409,  41  S.  E.  736 ;  Joyce 
V.  Exeter,  H.  &  A.  Street  R.  Co.  190  Mass. 
304,  76  N.  E.  1054;  Indianapolis  &  G.  Rapid 
Transit  Co.  v.  Haines,  33  Ind.  App.  63,  69 
N.  E.  187;  Lott  v.  Frankford  &  S.  Pass.  R. 
Co.  159  Pa.  .47J,  28  Atl.  299;  Jones  v.  Snow, 
56  Minn.  214,  67  N.  W.  478;  McFern  v. 
Gardner,  121  Mo.  Ap^).  1,  97  S.  W.  974. 

If  the  defendant  knew,  or  could  by  the 
exercise  of  that  care  required  of  him  under 
the  circumstances  have  known,  of  the  rest- 
less and  frightened  condition  of  the  horses, 
it  was  his  duty  to  refrain  from  doing  any- 
thing, even  though  under  other  circumstan- 
ces he  might  have  had  a  right  to  do  it, 
about  his  automobile,  which  would,  by  an 
ordinarily  prudent  man,  have  been  con- 
sidered to  increase  their  fright  and  cause 
them  to  run  away,  such  as  cranking  his 
machine  and  starting  it  off. 

Oates  V.  Metropolitan  Street  R.  Co.  108 
Mo.  636,  68  L.R.A.  449,  68  S.  W.  906; 
Olney  v.  Omaha  &  C.  B.  Street  R.  Co.  78 
Neb.  767,  111  N.  W.  784;  Knoxville  Trac- 
tion Co.  V.  Mullins,  111  Tenn.  329,  76  S. 
W.  890;  Doran  v.  Cedar  Rapids  &  M.  C. 
R.  Co.  117  Iowa,  442,  90  N.  W.  815;  Dan- 
ville R.  &  Electric  Co.  v.  Hodnett,  101  Va. 
361,  43  S.  £.  606;  Moore  v.  Charlotte  Elec- 
tric Street  R.  Co.  128  N.  C.  458,  39  S.  E. 
67;  Weil  v.  Kreutzer,  134  Ky.  663,  24 
L.R.A.(N.S.)  657,  121  S.  W.  471;  Shinkle 
V.  McCullough,  116  Ky.  960,  105  Am.  St. 
Rep.  249,  77  S.  W.  196;  Christy  v.  Elliott, 
216  111.  31,  1  L.R.A.(N.S.)  215,  108  Am.  St. 
Rep.  196,  74  N.  E.  1035,  3  -^.  &  E.  Ann.  Cas. 
487;  Ellis  ▼.  Lynn  &  B.  R.  Co.  160  Mass. 
341,  35  N.  E.  1127;  Feeney  v.  Wabash  R. 
Co.  supra;  Missouri,  K.  &  T.  R.  Co.  v. 
Traub,  19  Tex.  Civ.  App.  125,  47  S.  W.  282. 

Brown,  J.,  delivered  the  opinion  of  the 
court : 

No  motion  to  nonsuit  was  made,  and  no 
assignment  of  error  challenges  the  suffi- 
ciency of  the  evidence  upon  the  issue  of  neg- 
ligence. So  we  have  to  consider  only  the 
correctness  of  the  portions  of  the  charge 
excepted  to  in  view  of  the  evidence  adduced 
on  the  trial.  In  the  brief  the  defendant 
abandons  the  first  assignment  of  error,  and 
confines  his  criticisms  to  the  second  and 
third  paragraphs  of  the  charge. 

The  evidence  introduced  by  the  plaintiff 
tends  to  prove  that  the  defendant  was  driv- 
ing his  automobile  on  the  streets  of  Win- 
30  L.R.A.(N.S.y 


ston-Salem,  and  stopped  it  for  purposes  ot 
examination    within    a.  few    feet    of    where 
plaintiff's   team   of   horses    were    standing 
harnessed  to  a  surrey  and  in  charge  of  a 
competent  driver;   that  the  machine  could 
not   be   seen   by   the   horses,   but  could   be 
heard  by  them;  that  when  the  machine  was 
being  cranked  for  the  purpose  of  starting, 
one  horse  began  to  prance  and  show  symp- 
toms of  fright;  that  the  cranking  kept  on 
and   did   not   stop,   causing   the   horses    to 
run   away  and   injure   themselves  and   the 
vehicle;    that  the  driver,  when  the  crank- 
ing commenced,  called  to  defendant  to  "wait 
a  minute,"  but  whether  the  call  was  heard 
or  not  does  not  appear.    This  evidence  also 
tends  to  prove  that  the  defendant's  auto- 
mobile made  a  most  unusual  and  loud  noise 
while    being   cranked    up;    that   "the   gear 
wheels    were    loose,    and    made    a    terrible 
noise;"  that  no  other  machine  makes  such 
a  fearful   noise;    that   it  could   have  been 
avoided  by  using  rawhide  gearing,  but  de- 
fendant said  the  price  was  too  high.    Upon 
this   phase   of   the   evidence   we   think   his 
Honor's  charge  is   supported  by  generally 
recognized  principles  of  law.    Negligence  is 
essentially  relative  and  comparative.     The 
legal    duty   we   owe  to   others   is   the   ac- 
cepted standard,     and  that  duty  is  meas- 
ured by  the  exigencies  of  the  occasion.     A 
want  of  caution  to  avoid  injury,  where  the 
duty  to  exercise  caution  is  incumbent,  and 
a  reckless  or  heedless  use  of  a  dangerous 
agency  in  a  locality  where  the  peril  from 
its  use  is  obvious,   constitute  breaches  of 
duty  which  may  become,  when  causing  in- 
jury,  actionable   negligence.     As   has  been 
said,  "The  term  covers  all  those  shades  of 
inadvertence  which  range  between  deliberate 
intention  on  the  one  hand  and  total  absence 
of  responsible  consciousness  on  the  other." 
Cooke  V.   Baltimore  Traction   Co.   80   Md. 
554,  31  Atl.  327;  Baltimore  &  P.  R.  Co.  v. 
Jones,  95  U.  S.  439,  24  L  ed.  606.    The  ex- 
istence   of    negligence    is    therefore    to    be 
sought  for  in  the  facts  and  surroundings 
of  each  particular  case. 

Although  the  use  of  automobiles  began 
in  •  recent  years,  it  seems  to  have  caused 
much  litigation,  though  not  in  this  state. 
It  is  the  consensus  of  judicial  opinion  that 
it  is  the  duty  of  the  operator  of  an  auto- 
mobile upon  highways  and  public  streets 
to  use  every  reasonable  precaution  to  avoid 
causing  injury,  and  this  duty  requires  him 
to  take  into  consideration  "the  character 
of  his  machine  and  its  tendency  to  frighten 
horses."  Hannigan  v.  Wright,  6  Penn. 
(Del.)  637,  63  Atl.  234;  House  v.  Cramer, 
12  A.  &  E.  Ann.  Cas.  p.  463,  note,  and 
cases  cited.     The  possession  of  a  powerful 
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or  daogerouB  vehicle  imposes  upon  the 
chauffeur  the  duty  of  employing  a  degree 
of  care  commensurate  with  the  risk  of  dan- 
ger to  others,  engendered  by  the  use  of 
such  a  machine  on  a  public  thoroughfare. 

Upon  the  case  as  made  out  by  plaintiff 
we  think  the  defendant  is  liable  for  the 
damage  done,  upon  two  phases  of  the  evi- 
dence : 

1.  The  proximity  of  the  auto  to  plaintiff's 
team  when  it  stopped  was  such  that  de- 
fendant must  have  seen  the  horses  and  ve- 
hicle, unless  he  was  either  blind  or  guilty 
of  gross  carelessness.  There  is  evidence 
Bufficfent  to  go  to  the  jury  that  when  the 
defendant  began  to  "crank  up/'  the  animals 
manifested  fright,  and  that  defendant,  if 
at  all  observant,  must  have  seen  it,  but, 
instead  of  stopping  his  cranking,  he  con- 
tinued until  his  machine  started.  It  is 
well  settled  that  it  is  the  duty  of  an  autoist 
to  stop  his  machine,  or  to  do  whatever  is 
reasonably  required  to  relieve  persons  of 
peril,  when  he  sees  a  horse  is  becoming 
frightened  by  his  machine.  Indiana  Springs 
Co.  V.  Brown,  365  Ind.  466,  1  L.R.A.(N.S.) 
238,  74  N.  E.  615,  6  A.  &  E.  Ann.  Cas.  656; 
Shinkle  v.  McCullough,  116  Ky.  060,  105 
Am.  St.  Rep.  249,  77  S.  W.  196;  House  v. 
Cramer,  supra,  and  cases  cited  in  notes. 
This  duty  is  imposed  by  statutes  in  many 
states  regulating  the  use  of  automobiles, 
but  we  think  it  is  easily  deducible  from 
elementary  principles  of  the  common  law. 
Long  V.  VVarlick,  148  N.  C.  32,  61  S.  E. 
617.  It  was  the  duty  of  this  defendant, 
assuming  that  his  machine  was  a  normal 
one,  wlien  he  began  to  "crank  up"  to  keep 
a  watchful  eye  on  the  horses  standing  so 
close  by.  It  was  his  duty,  when  he  saw 
that  they  were  manifesting  symptoms  of 
fright,  to  stop  at  once,  until  the  horses 
could  be  removed.  There  is  evidence  that 
in  this  respect  the  defendant  failed  in  his 
duty.      0 

2.  The  plaintiff  shows  by  evidence  that 
defendant's  machine  was  not  a  normal,  but 
a  most  abnormal,  one;  that  the  noise  it 
made  when  cranking  up  was  something 
"terrible,"  to  use  the  expression  of  one  wit- 
ness. That  defendant  was  fully  aware  of 
this,  and  refused  to  correct  it  because  of 
the  incidental  expense,  is  testified  to  by  the 
machinist  Hamlin.  His  Honor  might  well 
have  told  the  jury  that  to  crank  up  such 
a  defective  and  abnon  at  machine  in  close 
proximity'  to  a  pair  of  horses,  without 
giving  the  driver  notice  to  remove  them,  is 
per  86  negligence.  This  imposes  no  great 
burden  upon  those  who  use  t!ie  public  high- 
ways. ev6n  with  the  best-equipped  nn^l  safest 
machines.    To  require  less  would  render  the 
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highways  of  the  country  dangerous  to  the 
lives  and  property  of  those  who  daily  use 
them. 

We  are  of  the  opinion  that  his  Honor  cor- 
rectly and  fairly  submitted  the  case  to  the 
jury,  in  a  charge  free  from  error. 

No  error. 


OKIiAHOMA  SUPREME  COURT. 

P.  E.  BROOKS  et  al.,  Plffs.  in  Err^ 

V. 

HINTON  STATE  BANK. 

•(—  Okla.  — ,  110  Pac.  46.) 

Assumpsit  —  money  not  rightfully  re- 
tained. 

1.  An  action  will  lie  to  recover  a  sum 
certain  whenever  one,  has  the  money  of  an- 
other which  he  in  equity  and  good  conscience 
has  no  right  to  retain. 

Same  —  money  held  by  second  as- 
signee. 

2.  Plaintiffs'  evidence  disclosed  that  P., 
having  a  claim  against  a  county  for  build- 
ing a  bridge,  assigned,  in  writing,  a  part 
thereof  to  them,  as  partners,  in  payment  of 
a  debt  due  the  firm;  that  said  assignment 
when  made  was  pinned  to  said  claim;  that 
subsequently,  while  in  this  condition,  said 
claim  was,  in  writing  on  the  back  thereof, 

Headnotes  by  Tubneb,  J. 

Note.  —  Right  of  first  assignee  of  claUn 
to  recover  from  the  second  assignee 
the  amount  collected  by  latter  on  the 
claim. 

Although  there  are  many  cases  in  which 
one  person  sought,  in  an  action  for  monev 
had  and  received,  to  recover  money  which 
for  some  reason  had  been  paid  to  another, 
the  cases  are  but  few  where,  as  in  Brooks 
V.  HiNTON  State  Bank,  the  money  in  ques- 
tion had  been  assigned  to  two  different  as- 
signees. 

In  Carnegie  Trust  Co.  v.  Battery  Place 
Realty  Co.  67  Misc.  462,  322  N.  Y.  Supp. 
697,  where  a  creditor  after  assigning  a 
part  of  the  amount  due  him  from  his  debt- 
or, assigned  to  a  second  assignee  an  amount 
greater  than  still  remained,  and  the  debtor, 
with  notice  of  both  assignments,  paid  tlie 
second  assignee  the  whole  amount  assigned, 
it  was  said:  "The  relation  between  the  as- 
signor and  the  state  was  that  of  debtor  and 
creditor.  The  assignment  to  the  plaintiff 
was  a  valid  assignment.  The  assignment 
to  the  defendant  was  subject  to  the  plain- 
tiff's prior  rights  by  virtue  of  his  earlier 
assignment.  Under  these  circumstances  the 
plaintiff  might  have  repudiated  the  pay- 
ment by  the  debtor  and  recovered  the 
amount  thereof  from  him;  but  he  had  also 
the  right  to  adopt  and  ratify  the  act  of 
the  debtor  in  making  the  payment,  and 
bring  this  action  for  money  had  and  re- 
ceived." G.  V. 
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assigned  by  P.  to  defendant,  and  by  it 
lodged  in  the  office  of  the  county  clerk, 
where  the  same  was  filed,  and  by  the  chair- 
man of  the  board  of  county  commissioners 
approved,  audited,  allowed,  and  by  said 
board  paid  in  full  to  defendant.  Held,  in 
a  suit  by  plaintiffs  against  defendant  for 
the  amount  due  them  under  their  assign- 
ment, that  the  court  erred  in  sustaining  a 
demurrer  to  the  evidence. 

(March  8,  1910.) 

Ij^RROR  to  the  District  Court  for  Caddo 
Id  County  to  review  a  judgment  dismiss- 
ing an  action  brought  to  recover  certain 
moneys  which  defendant  had  received  upon 
an  assigned  claim  but  to  which  plaintiffs  al- 
leged title  under  a  prior  assignment.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  J.  Morris  for  plaintiffs  in  er- 
ror. 

Messrs.  H.  W.  Morgan  and  F.  E.  Gil- 
lette, for  defendant  in  error: 

Where  there  are  two  claimants  for  the 
same  money,  and  one  of  them  is  recognized 
as  being  entitled  to  it  by  the  person  from 
whom  it  is  due,  and  is  paid,  the  other  can- 
not sue  him  to  recover  the  money,  for  the 
reason  that  having  received  the  money  lul- 
der  a  claim  of  right  in  himself,  the  law 
will  not  imply  any  contract  or  promise  by 
him  to  hold  the  money  for  the  use  of  the 
other  claimant,  or  to  pay  it  over  to  him, 
and  therefore  there  is  not,  under  the  circum- 
stances, any  privity  of  contract  on  which  to 
found  the  action. 

27  Cyc.  Law  &  Proc.  p.  850  &  cases  cited. 

Turner,  J.,  delivered  the  opinion  of  the 

,  court: 

On  December  22,  1904,  P.  E.  Brooks  and 
H.  Flanagan,  partners  as  Brooks  &  Flana- 
gan, plaintiffs  in  error,  sued  the  Hinton 
State  Bank,  defendant  in  error,  in  the  dis- 
trict court  of  Caddo  county  as  in  assump- 
sit for  money  had  and  received.  After  an- 
swer and  reply  filed  there  was  trial  to  a 
jury.  At  the  close  of  plaintiffs'  testimony 
defendant  demurred  to  the  evidence,  which 
was  sustained,  the  suit  dismissed,  and  plain- 
tiffs taxed  with  the  costs.  After  motion  for 
a  new  trial  filed  and  overruled,  plaintiffs 
bring  the  case  here,  and  assign  that  the 
court  erred  in  sustaining  said  motion. 
There  is  no  conflict  in  the  tes^^'mony.  It 
discloses  that  on  April  18,  1904,  Caddo 
county  being  indebted  to  C.  H.  Patterson 

.  for  the  construction  of  the  Henley  bridge, 
he,  on  that  date,  made  out  a  claim  against 
the  county  for  the  amount  due  him  there- 
for, and  swore  thereto  before  S.  B.  Gorman, 
township  trustee;  that  on  the  same  day,  be- 
ing indebted  to  plaintiffs  for  material  fur- 
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nished  him  in  the  construction  of  the  bridge, 
he  made  out  an  order,  which  read: 

Bridgeport,   O.   T.,   4-18-1904. 
To  the  Honorable   Board  of  County  Com- 
missioners of  Caddo  County,  0.  T. 
Gentlemen : — 

Pay  to  Brooks  &  Flanagan  out  of  con- 
tract for  what  is  known  as  Henley  Bridge, 
sections  10  and  15,  amount  of  it  to  be  paid 
Brooks  &  Flanagan  is  $165.00. 

C.  H.  Patterson. 

— and  pinned  it  to  said  claim.  In  this 
shape  it  was  then  turned  over  to  said 
township  trustees,  who  turned  it  over  to 
defendant  in  error,  which  procured  an  as- 
signment written  upon  the  body  of  the 
claim,  which  reads: 

Bridgeport,  O.  T.,  April  20-1904. 
I  hereby  assign  the  within  claim  to  the 
Hinton  State  Bank.  C.  H.  Patterson. 

With  both  assignments  on  the  claim  it 
was,  by  the  bank,  then  forwarded  to  the 
county  clerk,  filed,  approved,  audited,  and 
allowed,  and  the  following  indorsements 
made  thereon: 

No.  2953.  Claim    of    C.     H.     Patterson 
against  Caddo  county,  Oklahoma,  for  bridge 
material.    Filed  22d  day  of  April,  1904. 
Fremont  Boyle,  County  Clerk. 

Amount  claimed  $258  82 

Amount  approved  22d  day  of  April, 

1904,  for  building  bridge $258  82 

Audited  and  allowed  on  R.  &  B.  fund 
this  22d  day  of  April,  1904. 

C.  W.  Ludwick,  Chairman. 

While  in  the  office  of  the  county  clerk 
the  assignment  by  Patterson  to  Brooks  & 
Flanagan  of  their  part  of  the  claim  be- 
came detached  and  lost,  and  a  controversy 
arose  as  to  whom  and  in  what  amounts  the 
claim  should  be  paid.  In  passing  on  the 
matter  the  board  of  county  commissioners 
made  the  following  order:  "There  seeming 
to  be  a  controversy  oyer  claim  2053  allowed 
to  C.  H.  Patterson,  different  parties  claim- 
ing to  have  an  assignment  of  said  claim, 
the  clerk  is  hereby  directed  to  draw  one 
warrant  for  $194.12,  and  one  warrant  for 
$64.70,  the  two  warrants  to  cover  claim 
2953;  and  he  is  further  directed  to  hold 
said  warrant  awaiting  the  further  direc- 
tion of  the  board." 

Later,  the  attorney  for  defendant  called 
for  and  received  the  warrant  for  $194.12, 
the  amount  of  plaintiff's  claim,  concerning 
which  there  appears  this  entry: 

Paid   by   warrant  No.   193,   claim   2953, 
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$194.12,  issued  July  29,  1904,  Series  C,  in 
favor  of  C.  H.  Patterson.  For  what  pur- 
pose: Building  bridge.  Received  this  order 
the  6th  day  of  August,  1904. 

Carl  Glitsch,  Attorney. 

Plaintiffs  sue  to  recover  the  $194.12  paid 
by  the  treasurer  to  defendant  on  the  war- 
rant. We  think  they  are  entitled  to  recover, 
and  that  the  court  erred  in  sustaining  the 
demurrer  to  the  evidence. 

We  gather  from  the  briefs  that  the  trial 
court  predicated  its  action  on  the  ground 
that  the  evidence  failed  to  disclose  any 
privity  of  contract  on  which  to  found  the 
action.  We  think  there  is  sufficient  priv- 
ity. This  is  established  when  the  evi- 
dence discloses  that  one  person  has  another's 
money  which  he  in  equity  and  good  con- 
science has  no  right  to  keep.  In  such  a  case 
there  arises  an  implication  of  law  that  he 
will  pay  it  over.*  This  was  so  held  by  this 
court  in  Allsman  v.  Oklahoma  City,  21  Okla. 
142,  16  L.R.A.(N.S.)  611,  95  Pac.  468,  17 
A.  &  E.  Ann.  Cas.  184,  where  the  second 
section  of  the  syllabus  reads:  "An  action 
will  lie  to  recover  a  sum  certain  whenever 
one  has  the  money  of  another  which  he  in 
equity  and  good  conscience  has  no  right  to 
retain."  The  doctrine  is  thus  broadly 
stated  by  the  Supreme  Court  of  the  United 
States  in  Gaines  v.  Miller,  111  U.  6.  395, 
28  L.  ed.  46G,  4  Sup.  Ct.  Rep.  426,  where 
the  court  said:  ^'Whenever  one  person  has 
in  his  hands  money  equitably  belonging  to 
another,  that  other  person  may  recover  it 
by  assumpsit  for  money  had  and  received. 
Pickard  v.  Bankes,  13  East,  20;  Spratt  v. 
Hobhouse,  4  Bing.  173;  Israel  v.  Douglas,  1 
H.  Bl.  239;  Beardsley  v.  Root,  11  Johns. 
406;  Hall  v.  Marston,  17  Masf.  576;  Claflin 
T.  Godfrey,  21  Pick.  1." 

Brand  v.  Williams,  29  Minn.  238,  13  N. 
W.  42,  was  a  suit  in  assumpsit  for  money 
had  and  received.  The  facts  set  forth  in 
the  complaint  in  substance  were  that  the 
sheriff  of  Lyon  county  held  in  his>  posses- 
sion a  stock  of  goods  belonging  to  Robinson 
&  Mass  under  certain  levies  of  executions 
against  them,  in  favor  of  certain  creditors, 
including  plaintiffs;  three  of  said  execu- 
tions, amounting  to  some  $2,000,  were  prior 
to  plaintiffs',  which  was  next,  and  amount- 
ed to  over  $1,000;  that  under  these  execu- 
tions the  sheriff  sold  the  goods  for  $4,000 
in  cash,  sufficient  to  cover  costs  and  fees, 
and  to  satisfy  all  said  executions;  that  de- 
fendant, knowing  plaintiff  to  be  entitled  to 
satisfaction  out  of  said  sum,  induced  the 
sheriff  to  turn  over  to  him  all  of  the  pro- 
ceeds of  said  sale  left  after  payment  of  the 
first  execution,  and  refused  to  pay  plaintiff 
his  share  thereof  on  demand.  The  court 
gave  judgment  for  defendant  on  the  plead- 
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ings.  Held  error,  and  the  case  reversed. 
The  supreme  court  in  passing,  in  effect,  held, 
and  declared  the  proposition  elementary, 
that  an  action  in  assumpsit  for  money  had 
and  received  would  lie  whenever  one  man 
has  received  or  obtained  the  possession  of 
the  money  of  another,  which  he  ought  in 
equity  and  good  conscience  to  pay  over; 
that  there  need  be  no  privity  between  the 
parties  or  any  promise  to  pay  other  than 
that  which  results  or  may  be  implied  from 
one  man's  having  another's  money  which  he 
has  no  right  in  conscience  to  retain;  that 
when  the  fact  is  proved  that  he  has  the 
money,  if  he  can  show  no  legal  or  equitable 
ground  for  retaining  it,  the  law  implies  the 
privity  and  the  promise. 

Ph.  Zang  Brewing  Co.  v.  Bernheim,  7  Colo. 
App.  528,  44  Pac.  380,  was  a  suit  by  Bern- 
heim Brothers  against  the  brewing  company 
to  compel  them  to  pay  over  money  had  and 
received  for  plaintiff's  use.  They  and  Uri 
were  judgment  creditors  of  Herman  Eli,  as 
were  also  Oppenheimer  Brothers  and  Rabb 
Brothers;  executions  issued  on  all  said  judg- 
ments and  money  collected  sufficient  to  satis- 
fy the  Oppenheimer  judgment  in  full  and  the 
Rabb  judgment  in  part,  leaving  a  balance 
which  was,  according  to  appellee's  conten- 
tion, properly  applicable  to  the  payment 
of  their  judgment.  This  money  was  in  the 
hands  of  the  sheriff,  who  failed  to  apply  it 
to  appellee's  claim,  but  turned  it  over  to 
a  constable  who  held  an  execution  in  favor 
of  the  Zwang  Brewing  Company,  and  said 
company  applied  it  in  satisfaction  of  their 
claim.  Appellee  contended  that  the  brew- 
ing company  was  not  entitled  to  hold  it, 
and  sued  for  its  recovery.  There  was  judg- 
ment for  appellee.  The  brewing  company 
appealed.  The  judgment  of  the  lower  court 
was  affirmed.  The  supreme  court  in  passing 
recognized  the  well-established  doctrine 
above  set  forth  and  said:  "The  rule  in 
these  cases  is  very  broad,  and  is  ample  to 
include  an  action  by  the  Bernheim  Brothers 
against  the  brewing  company  to  compel 
them  to  pay  over  this  fund  which  they  had 
wrongfully  received  and  applied  to  the  dis- 
charge of  their  debt," — citing  Brand  v.  Wil- 
liams, supra;  Haebler  v.  Myers,  132  N.  Y. 
363,  15  I..R.A.  588,  28  Am.  St.  Rep.  589, 
30  N.  E.  963 ;  Clark  v.  Pinney,  6  Cow.  297. 
In  Bates-Farley  Sav.  Bank  v.  Dismukes, 
107  Ga.  212,  33  S.  E.  175,  the  petition  al- 
leged Dismukes  and  certain  other  persons 
therein  named  to  be  the  respective  owners 
of  certain  certificates  issued  by  a  certain 
loan  association,  representing  their  stock 
therein.  On  each  of  said  stock  certificates 
was  printed  the  contract  between  the  asso- 
ciation and  its  stockholders,  in  substance, 
that  the  certificate  might  at  any  time  after 
one  year  and  before  two  years  be  returned 
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and  the  member  entitled  to  receive  for  each 
share  the  money  paid  into  the  loan  fund; 
that  at  any  time  after  two  years  and  be- 
fore maturity  the  member  would  be  entitled 
to  withdraw  his  stock  and-  receive  the 
amount  paid  into  the  loan  fund  and  not  less 
than  6  per  cent  interest  for  the  average 
time, — withdrawal  of  shares  to  be  on  sixty 
days'  notice  to  the  association;  that  each 
of  said  stockholders  desiring  to  receive  the 
withdrawal  value  of  his  stock  indorsed  or 
transferred  the  certificate  representing  the 
same  to  the  said  association  "for  withdraw- 
al." (Subsequently,  plaintiff  in  error  bank 
obtained  possession  of  said  certificates  from 
said  association,  some  of  them  being  trans- 
ferred to  it  in  writing.  Upon  each  said 
bank  collected  from  said  association  the 
withdrawal  value  of  said  stock,  which  the 
certificate  represented,  returning  the  certifi- 
cate with  its  own  indorsement  in  blank 
thereon  to  the  association,  which  thereupon 
marked  the  certificate  "withdrawn."  Subse- 
quently Dismukes  became  the  owner  by 
proper  assignment  of  the  separate  rights  of 
the  other  stockholders  under  their  respec- 
tive certificates  and  their  respective  rights 
against  the  bank,  a^d  brought  suit  against 
it  for  money  had  and  received.  A  demurrer 
to  the  petition  was  overruled,  and  the  bank 
appealed.  The  supreme  court  affirmed  the 
judp^ment  of  the  trial  court,  and  on  the 
subject  of  privity  quoted  approvingly  from 
Visbit,  J.,  in  Culbreath  v.  Culbreath,  7 
Ga.  68,  50  Am.  Dec.  375,  wherein  he  said: 
"It  is  not  founded  upon  the  idea  of  a  con- 
tract." And  from  Lord  Mansfield  in  Moses 
v.  Macferlan,  2  Burr.  1005,  where  he  said: 
"If  the  defendant  be  under  an  obligation, 
from  the  ties  of  natural  justice,  to  refund, 
the  law  implies  a  debt  and  gives  this  ac- 
tion, founded  in  the  equity  of  the  plaintiff's 
case,  as  if  it  were  upon  contract."  See  also 
Dorsey  v.  Williams,  48  111.  App.  386;  Ca- 
lais V.  Whidden,  64  Me.  249;  Richardson 
v.  Moffitt-West  Drug  Co.  92  Mo.  App.  615, 
69  S.  W.  398;  Tamm  v.  Kellogg,  49  Mo. 
118;  27  Cyc.  Law  &  Proc.  p.  857.  The  great 
weight  of  authority  supports  this  doctrine, 
although  there  are  some  cases  which  seem 
to  hold  that  where  of  two  claimants  for  the 
same  money,  one  of  them  is  recognized  as 
being  entitled  to  receive  it  by  the  person 
from  whom  it  is  due,  and  is  paid,  the  other 
cannot  sue  him  to  recover  the  money.  The 
cases  so  holding  fail  to  recognize  any  privity 
on  which  to  found  the  action.  In  so  far  as 
they  conflict  with  our  holding  in  this  case, 
we  refuse  to  follow  them. 

For  the  error  complained  of,  the  judg- 
ment of  the  lower  court  is  reversed,  and  the 
cause  is  remanded  for  a  new  triaL 

All  the*  Justices  concur. 
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WISCONSIN  SUPREME  COURT. 

BARRON  COUNTY,  Respt., 

V. 

'  J.  C.  BECKWITH,  Appt 

(142  Wis.  619,  124  N.  W.  1030.) 

Officer  »•  fees  —  accounting  —  naturali- 
zation. 

The  fses  or  compensation  to  be  turned 
over  to  the  county  treasurer  by  a  county 
clerk  who  is  by  statute  upon  a  salary  in 
lieu  of  all  fees  or  compensation  for  serv- 
ices rendered  by  him,  which  shall  be  so 
turned  over,  include  fees  collected  under 
the  naturalization  laws  of  the  United 
States,  which  authorize  and  permit  him  to 
retain  a  portion  of  the  fee  received,  al- 
though the  Federal  law  is  passed  subse- 
quently to  the  state  law,  so  tnat  they  were 
not  directly  in  contemplation  when  the 
state  law  was  passed. 

(February  22,  1910.) 

Note.  ^  Bight  of  ^erk  on  salary  "basis 
to  retain  fee  for  naturalization. 

It  is  generally  held  that  a  clerk  under 
a  fixed  salary  is  not  entitled  to  retain  as  his 
own  the  fees  received  in  naturalization 
cases  by  virtue  of  his  office. 

Thus,  in  Cowan  v.  New  York,  3  Hun,  632, 
6  Thomp.  &  C.  161,  a  salaried  clerk  and  as- 
sistant in  the  marine  court  in  the  city  of 
New  York  is  not  entitled  to  recover  com- 
pensation for  extra  work  performed  by  him, 
in  furnishing  naturalization  papers  and  in- 
dexing naturalization  books  in  that  court, 
such  services  being  imposed  .upon  him  by 
law  as  part  of  the  duties  pertaining  to  hia 
office. 

So,  in  People  ex  rel.  Whittemore  t.  Sea- 
bury,  23  How.  Pr.  121,  a  clerk  of  the  city 
court  of  Brooklyn  has  no  authority  to  re- 
tr'ti  as  his  own,  fees  received  by  him 
for  the  naturalization  of  aliens,  where  stat- 
ute expressly  declares  that  he  shall, be  paid 
for  his  services,  not  by  the  fees  he  may  re- 
ceive, but  by  a  fixed  annual  salary. 

And  in  Eder  v.  Kreiter,  40  Ind.  App.  542, 
82  N.  F.  552,  it  is  held  that  the  fee  of  $1 
charged  by  the  circuit  court  clerk  under 
statute,  and  specifically  designated  therein 
as  an  item  to  be  taxed  and  charged  on  be- 
half of  the  county,  is  the  property  of  the 
county,  and  does  not  belong  to  the  clerk. 

But  in  United  States  v.  Hill,  120  U.  8. 
169,  30  L.  ed.  627,  7  Sup.  Ct.  Rep.  510,  af- 
firmini;  25  Fed.  375,  which  was  an  action  on 
the  official  bond  of  the  clerk  of  a  district 
court,  for  failure  to  account  for  fees  charged 
by  him  in  naturalization  cases,  it  was  held 
that  siich  fees  are  not  within  §  833,  Rev. 
Stat.  U.  S.  Comp.  Stat.  1901,  p.  642,  re- 
quiring  such  clerks  to  account  for  all  fees 
and  emoluments  of  their  offices  of  every 
name  and  nature,  where  it  appears  that  for 
many  years  it  had  been  the  custom  of  the 
clerks  of  the  United  States  for  that  dip- 
trirt  to  collect  the  fees  incident  to  naturali* 
zation  proceedings,  without  including  them 
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APPEAL  by  defendant  from  a  judgment  ; 
of  the  Circuit  Court  for  Barron  Coun-  | 
ty  in  plaintiff's  favor  in  an  action  brought 
to  recover  certain  fees  which  had  been  al- 
lowed defendant  under  Federal  statutes  for 
services  in  naturalization  proceedings,  to 
which  plaintiff  alleged  that  it  was  entitled 
under  a  state  statute  placing  the  clerks 
of  circuit  courts  of  the  state  upon  a  salary 
basis  of  compensation.    Affirmed 

Statement  by  Kerwin,  J. : 

This  is  an  appeal  by  the  defendant  from 
a  judgment  against  him  rendered  in  the 
circuit  court  for  Barron  county  for  the  sum 
of  $165.o0.  The  question  involved  is  the 
right  of  the  clerks  of  the  circuit  courts  of 

in  returns  of  fees  and  emoluments,  which 
fact  was  known  and  approved  of  by  tlie 
judge  and  accounting  officers.  In  the  opin- 
ion of  the  circuit  court  it  is  stated:  "It 
is  for  services  rendered  under  these  rules 
and  as  a  special  officer  of  the  court,  and  not 
as  clerk,  tnat  these  fees  have  been  permit- 
ted. They  were  not  duties  pertaining  to  the 
office  of  clerk.  They  could  as  well  have 
been  performed  by  any  other  person  desig- 
nated by  the  court  for  the  purpose,  as  by 
the  district  attorney  or  a  commissioner  of 
the  circuit  court  or  an  attorney,  or  any 
suitable  person  not  an  officer  of  the  court." 
•  Following  the  above  case.  United  States 
V.  McMillan,  166  U.  S.  604,  41  L.  ed.  805, 
17  Sup.  Ct.  Rep.  305,  holds  that  the  clerk 
of  a  district  court  of  a  territory  is  not 
obliged  to  return  to  tlie  United  States,  as 
a  part  of  the  emoluments  of  his  office,  sums 
received  for  his  services  in  naturalization 
proceedings. 


In  Eldredgft  v.  RrU  T.akft  CQ\\nty'^JlltsLh^tri)p\n^  thus  within  the  power  of  the  states. 


106  Pac.  939,  it  is  held  that  a  clerk  of  the 
district  court  who  performs  services  in 
naturalization  proceedings  under  an  act  of 
Congress  is  not  accountable  to  his  county 
for  fees  retained  as  provided  by  that  act, 
although  he  is  paid  a  salary  fixed  by  law. 
It  seems  from  the  opinion  in  this  case 
that,  prior  to  the  passage  of  the  naturali- 
zation act  of  June  29,  1906,  Congress  had 
left  it  to  the  several  states  to  determine  and 
fix  the  foes  that  the  state  or  county  officers 
should  l)e  permitted  to  collect  for  the  serv- 
ices rendered  by  them  in  hearing  and  pass- 
ing UDon  applications  for  and  in  making  a 
record  of  the  proceedings  by  which  aliens 
were  admitted  to  citizenship.  By  this  act 
of  Congress,  however,  the  states  were  de- 
prived of  this  power.  In  view  of  this  the 
court  said:  "From  the  foregoing  it  seems 
clear  to  us  that  the  duties  wliicli  appellant 
discharged,  and  the  services  rendered  by 
him,  by  virtue  of  the  act  of  Congress  afore- 
said, are  not  duties  which  are  imposed  on, 
nor  services  which  are  rendered  as  a  part 
of,  the  county  office  to  whiih  he  was  elected. 
and  of  which  he  was  the  incumbent  during 
the  time  in  which  the  fees  in  question  were 
earned  and  received  by  him.  If  this  be  so, 
then  the  salary  which  he  received  as  com- 
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this  state,  who,  pursuant  to  the  state  stat- 
ute, have  been  placed  upon  a  salary  basis 
of  compensation,  to  retain  fees  allowed  to 
them  by  the  Federal  statutes  for  services 
in  naturalization  proceedings.  It  is  al- 
leged in  the  complaint  that  the  defendant 
was  clerk  of  the  circuit  court  for  Barron 
county;  that  the  county  board  of  said  coun- 
ty, pursuant  to  chapter  411,  Laws  of  1901, 
which  provides  for  a  change  from  the  fee  to 
the  salary  system,  adopted  in  1901  the  fol- 
lowing resolution:  "Whereas,  chapter  411, 
Laws  of  1901,  provides  for  a  change  from 
fees  to  salary  system  of  officers  therein 
named,  therefore  be  it  resolved  in  accord- 
ance therewith,  that  the  method  of  com- 
pensating the  clerk  of  circuit  court  for  his 

pensation  for  discharging  the  duties  of  such 
office  was  not  intended  1^,  and  did  not,  con- 
stitute compensation  for  the  extra  official 
services  he  rendered  as  an  agent  of  the  gen- 
eral government  in  discharging  the  powers 
conferred  on  him  by  the  act  of  Congress 
aforesaid,  and  for  wliich  services  the  fees 
in  question  were  allowed  him  by  the  nation- 
al, and  not  by  the  state,  government."  In 
distinguishing  People  ex  rel.  Whittemore 
V.  Seabury,  supra,  the  court  said:  "That 
case  was  decided  in  1862,  and  by  the  de- 
cision the  clerk  of  the  city  court  of  Brook- 
lyn was  required  to  account  for  fees  col- 
lected by  him  in  naturalization  cases.  At 
that  time,  however,  as  we  have  pointed  out. 
Congress  permitted  the  states  to  fix  and  col- 
lect the  fees  in  naturalization  cases  which 
were  conducted  in  the  state  courts.  The 
whole  question  of  what  the  fees  should  be, 
and  how  collected  and  accounted  for,  was 
thus  left  to  the  states.     The  whole  matter 


- '  1 
C    / 


they,  no  doubt,  could  determine  what  should 
be  done  with  the  fees  they  had  the  power 
to  and  did  impose.  We  have  seen,  how- 
ever, that  Congress  has  deprived  the  states 
of  the  power  to  impose  fees  in  naturaliza- 
tion cases,  and  with  it  went  the  power  to 
dispose  of  them.  In  view,  therefore,  of  the 
changed  conditions,  and  for  the  reasons 
hereinbefore  stated,  the  case  last  referred 
to  is  in  our  judgment  not  an  authority." 

So,  in  Hampden  Cqimtv  v.  Morris  [Mass.)3.  o  ">  ^>  „  •  i 
93  N.  E.  579,  it  is  held  tliat  the' state  stat- 
ute requiring  that  all  fees  received  by  the 
clerk  in  naturalization  cases,  except  sums 
expended  for  additional  clerical  assistance, 
shall  be  paid  over  to  the  county  treasurer, 
conflicts  with  the  statute  of  United  States 
in  regard  to  the  naturalization  of  aliens, 
requiring  clerks  of  courts  to  account  to  the 
Bureau  of  Immigration  and  Naturalization 
for  one  half  of  the  fees  collcctetl  by  them, 
and  permittng  the  clerks  to  retain  the  other 
half  for  themselves,  first  paying  from  these 
fees  all  additional  clerical  force  that  may 
be  required  in  performing  the  duties  im- 
posed by  the  act;  and  that  consequently  a 
clerk  of  the  state  court  need  not  pay  over 
to  the  county  treasurer  fees  received  in 
naturalization  cases.  J.  D.  C. 


812 


WISCONSIN  SUPREME  COURT. 


Feu., 


Bervices  shall  be  a  salary  fixed  by  the  county 
boaru,  which  shall  be  in  lieu  of  all  fees, 
per  diem,  and  compensation  for  services 
rendered  by  him  or  his  deputy,  and  that  all 
such  fees,  per  dierrty  and  compensation  for 
services  rendered  shall  be  turned  over  to 
the  county  treasurer  according  to  law."  It 
is  further  alleged  in  the  complaint  that  be- 
tween January  1,  1907,  and  January  1,  1909, 
the  defendant  as  a  clerk  collected  as  fees 
under  the  naturalization  laws  of  the  Unit- 
ed btates  the  sum  of  $165.50,  which  sum 
has  been  retained  by  him,  and  which  he 
has  failed  to  turn  over  to  the  treasurer  of 
said  county.  The  defendant  answered  ad- 
mitting certain  allegations  of  the  complaint, 
and  alleged  that  the  fees  received  by  him 
under  the  naturalization  laws  of  the  United 
IStates  were  not  included  in  such  fees  as 
he  was  required  to  account  for  and  turn 
over  to  the  treasurer  of  the  county  under 
the  resolution  referred  to,  and  denied  any 
indebtedness  to  the  county.  The  case  was 
tried  by  the  court.  The  court  held  that  the 
defendant  was  liable  to  the  county  for  the 
fees,  and  rendered  judgment  accordingly. 
From  this  judgment,  the  defendant  ao- 
pealed. 

Messrs.  Olln  A;  joncier,  for  appellant: 

The  act  of  1906  clearly  contemplates  that 
one  half  of  the  fees  collected  by  clerks 
shall  belong  to  them,  and  to  require  the  sur- 
render thereof  would  defeat  the  intention 
of  Congress. 

24  Am.  &  Eng.  Enc.  Law,  p.  876; 
Richardson  v.  Seevers,  84  Va.  269,  4  S. 
E.  712;  Swann  v.  Josselyn,  14  Smedes  & 
M.  116;  United  States  v.  Hill,  120  U.  S. 
169,  30  L.  ed.  627,  7  Sup.  Ct.  Rep.  530; 
United  States  v.  McMillan,  105  U.  S.  504, 
41  L.  ed.  805,  17  Sup.  Ct.  Rep.  395. 

An  officer  is  not,  in  consequence  of  hold- 
ing an  office,  rendered  incompetent  to  the 
discharge  of  services  which  are  extra- 
official,  and  for  such  services  he  is  entitled 
to  compensation. 

Mechem,  Pub.  Off.  §  863;  Tiedeman,  Mun. 
Corp.  §  79;  Eagle  River  v.  Oneida  County, 
86  Wis.  266,  56  N.  W.  644;-Kollock  v. 
Dodge,  106  Wis.  187,  80  N.  W.  608;  Massing 
V.  State,  14  Wis.  502;  Evans  v.  Trenton, 
24  N.  J.  L.  764;  State  ex  rel.  Seattle  v. 
Carson,  6  Wash.  5i50,  33  Pac.  428;  Klemm  v. 
Newark,  61  N.  J.  L.  112,  38  Atl.  692;  Unit- 
ed States  V.  Brindle,  110  U.  S.  088,  28  L. 
ed.  286,  4  Sup.  Ct.  Rep.  180;  United  States 
V.  Ripley,  7  Pet.  18,  8  L.  ed.  593;  Leaven- 
worth County  V.  Brewer,  9  Kan.  308;  Huff- 
man V.  Greenwood  County,  23  Kan.  281 ; 
Niles  T.  Muzzy,  33  Mich.  61,  20  Am.  Rep. 
670. 

The  exercise  of  naturalization  jurisdic- 
tion is  not  the  exercise  of  judicial  power  by 
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a  court  as  such,  but  rather  the  exercise  of 
that  character  of  judicial  power  which  has 
been  well  described  as  quasi  judicial. 

Houston  V.  Moore,  6  Wheat.  1,  5  L.  ed, 
19;  State  ex  rel.  Ellis  v.  Thome,  112  Wis. 
81,  55  L.R.A.  956,  87  N.  W.  797;  Robertson 
V.  Baldwin,  165  U.  S.  275,  41  L.  ed.  715,  17 
Sup.  Ct.  Rep.  326. 

A  sure  test  of  whether  the  services  of  the 
officer  were  official  or  not  is,  Could  the  of- 
ficer have  been  compelled  to  perform  them 
by  virtue  of  his  office,  or  held  liable  for  of- 
ficial misconduct? 

Kollock  V.  Dodge,  105  Wis.  210,  80  N.  W. 
608. 

Courts  or  their  clerks  could  not  be  com- 
pelled  to  perform  naturalization  duties  by 
virtue  of  their  offices,  or  be  held  liable  for 
official  misconduct  if  they  failed  to  do  so. 

Te  Stephens,  4  Gray,  661. 

The  clerks  of  the  state  courts  are  entitled 
to  retain  the  fees  in  naturalization  pro- 
ceedings, and  are  not  compelled  to  account 
therefor  to  their  counties,  notwithstanding 
constitutional  or  statutory  provisions  re- 
quiring clerks  to  pay  over  to  their  counties 
all  fees  collected  by  them. 

Eldredge  v.  Salt  Lake  County  (Utah)  106 
Pac.  939. 

Mr.  J.  W.  Soderberg  for  respondent. 

» 

Kerwin,  J.,  delivered  the  opinion  of  the 
court : 

The  defendant  was  clerk  of  the  circuit 
court  for  Barron  county  upon  a  salary  basis, 
under  the  provisions  of  chapter  411,  Laws 
190],  and  a  resolution  of  the  county  board 
passed  in  pursuance  thereto  by  which  he 
was  to  receive  for  his  services  as  such  clerk 
a  fixed  salary  in  lieu  of  all  fees,  per  diem, 
and  compensation  for  services  rendered  b}' 
him  or  his  deputy.  The  resolution  provided 
that  all  such  fees,  per  dienif  and  compensa- 
tion for  services  rendered,  should  be  turned 
over  to  the  county  treasurer  according  to 
law.  The  amount  in  dispute  was  collected 
by  the  defendant  as  fees  under  the  natural- 
ization laws  of  the  United  States,  and  whicli 
he  claims  the  right  to  retain.  The  manifest 
purpose  of  the  legislature,  as  indicated  in 
chapter  411,  Laws  1901,  was  to  make  the 
salary  fixed  full  compensation  to  the  clerk 
for  all  services  performed  by  him  as  siicli 
clerk,  and  therefore  provided  that  he  should 
pay  to  the  county  treasurer  **all  fees,  per 
diem,  and  other  emoluments  of  whatever 
kind,  received  by  him,"  and  that  the  salary 
of  clerks  and  deputies  should  be  in  'Mieu 
of  all  fees,  per  diem,  and  compensation 
for  services  rendered."  The  language  of  this 
statute  is  about  as  broad  and  sweeping  as 
it  could  well  be,  and  would  seem  to  leave 
no  doubt  that  it  was  the  purpo«<o  of  the  leg- 
islature to  make  the  salary  full  compcnsa- 
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tlon  for  all  services  performed  by  the  clerk 
AB  clerk,  and  vest  the  county  with  all 
moneys  earned  by  the  clerk  in  his  capacity 
of  clerk  of  the  circuit  court.  But  it  is 
argued  with  much  ability  by  counsel  for  ap- 
pellant, that  the  statute  only  contemplates 
the  fee  system  under  state  laws,  and  was 
not  designed  to  cover,  and  does  not  cover, 
fees  earned  under  the  act  of  Congress  re- 
lating to  naturalization.  The  question  is 
not  free  from  difficulty.  The  act  of  Con- 
gress was  passed  in  1906,  being  an  act  to 
establish  a  uniform  rule  for  the  naturaliza- 
tion of  aliens  throughout  the  United  States, 
and  providing  fees  to  be  charged  by  clerks 
of  courts  exercising  jurisdiction  in  natural- 
ization cases,  and  further  providing  that 
such  clerks  are  authorized  to  retain  a  cer- 
tain  portion  of  the  fees  received,  and  pay 
over  the  balance  to  the  Bureau  of  Immigra- 
tion and  Naturalization.  United  States  Act 
69th  Congress,  June  29,  1906,  chap.  3592, 
§  13,  34  Stat,  at  L.  600,  U.  S.  Comp.  Stat. 
Supp.  1909,  p.  483.  Before  the  passage  of 
the  above  act  of  Congress,  the  state  courts, 
under  power  conferred  by  Congress,  natural- 
ized aliens,  and  the  clerks  were  by  state 
statute  allowed  certain  fees  for  their  serv- 
ices. Section  747,  Stat.  1898.  Much  stress 
is  placed  by  counsel  for  appellant  upon  the 
act  of  1906  as  a  uniform  rule  of  naturaliza- 
tion as  affecting  the  fees  of  clerks  of  cir- 
cuit courts  in  naturalization  proceedings, 
and  removing  them  from  the  fee  system  of 
state  courts.  And  it  is  argued  that  since 
the  passage  of  said  act  of  Congress,  chapter 
411,  Laws  1901,  does  not  include  fees  in 
naturalization  proceedings.  This  argument 
is  based  upon  the  exclusive  power  of  Con- 
gress on  the  subject  of  naturalization,  and 
the  particular  language  of  the  act,  and  fur- 
ther, that  the  resolution  and  law  upon 
which  the  plaintiflf  rests  apply  only  to  fees 
provided  for  at  the  time  of  the  adoption  of 
the  resolution,  hence  do  not  cover  fees  pro- 
vided by  the  act  of  Congress  passed  in  1906, 
and  subsequent  to  the  passage  of  the  resolu- 
tion. The  argument  is  ingenious,  but  it 
seems  to  us  that  the  statute  was  intended 
to  cover  all  fees  and  emoluments  coming 
to  the  clerk  in  his  official  capacity  while 
holding  the  office  up«n  the  salary  basis. 
We  think  it  cannot  be  successfully  main- 
tained that  if,  during  the  salary  term, 
the  legislature  of  the  state  should  increase 
the  fee  bill  under  the  fee  system  as  to 
clerks  of  courts,  that  the  clerks,  though  on 
a  salary,  could  retain,  in  addition  to  the 
salary,  the  extra  fees  provided  for  by  legis- 
lative enactment  after  the  salary  had  been 
fixed.  No  reason  appears  why  the  same 
rule  should  not  apply  to  the  change  in  fees 
by  Congress  after  the  adoption  of  the  reso- 
lution. The  fees  and  emoluments  to  be 
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turned  over  under  the  statute  ( chapter  411, 
Laws  1901)  are  such  as  have  been  received 
by  such  clerk,  and  he  is  required  to  make 
a  sworn  statement  at  the  end  of  each  quar- 
ter of  all  fees,  per  diem,  and  emoluments 
collected  by  him,  and  file  it  with  the  coun- 
ty clerk.  The  clerk,  therefore,  takes  the 
office  upon  the  salary  fixed,  and  must  ac- 
count to  the  county  treasurer  for  all  fees 
and  emoluments  received  by  him  in  his  of- 
ficial capacity  during  his  term.  The  ques- 
tion then  arises  whether  the  act  of  Con- 
gress, passed  after  defendant  was  put  on 
the  salary  basis,  alters  the  situation.  It 
is  urged  that  because  prior  to  1906  there 
was  no  Federal  law  providing  fees  for  clerks 
in  naturalization  proceedings,  the  fees  in 
question  could  not  have  been  contemplated 
by  the  legislature.  But  fees  were  then  pre- 
scribed by  the  state  statute  (§  747,  Stat. 
1898),  hence  some  fees  for  such  services 
must  have  been  in  contemplation.  The  fact 
that  Congress  had  exclusive  power  when 
it  assumed  to  act,  and  that  the  fees  pre- 
scribed are  at  variance  with  the  fees  fixed 
by  state  statute,  we  do  not  regard  significant 
so  long  as  the  acts  performed  by  the  clerk 
were  official  in  tne  discharge  of  his  duty 
as  clerk.  The  courts  of  the  state  designat- 
ed in  the  act  have  power  to  naturalize 
aliens,  and  the  clerks  perform  services  as 
clerks  in  such  proceedings,  and  receive  fees 
as  clerks  for  such  services,  and  whether 
such  fees  are  fixed  by  act  of  Congres  or  by 
state  law,  they  are  fees  or  emoluments  of 
the  office,  within  the  meaning  of  chapter 
411,  Laws  1901.  Even  if  it  be  true,  as  con- 
tended by  counsel  for  appellant,  that  the 
power  of  Congress  is  exclusive,  State  ex  rel. 
Newman  v.  Libby,  47  Wash.  481,  92  Pac. 
350,  and  that  the  state  law  is  superseded 
as  to  amount  of  fees,  the  fees  are  never- 
theless emoluments  of  the  office  of  clerk, 
within  the  meaning  of  the  state  law. 

It  is  further  argued  that  the  words  of 
the  act  of  Congress  that  the  clerks  are  "au- 
thorized" and  "permitted  to  retain  one  half 
of  the  fees'*  involve  the  granting  of  a  privi- 
lege to  hold  the  fees  as  their  own.  We 
think  the  words  used  in  this  connection  have 
reference  solely  to  the  adjustment  under  the 
act  of  Congress  between  the  clerks  and  the 
bureau.  Clearly  they  cannot  be  held  to  au- 
thorize or  permit  the  clerks  on  salary  basis 
to  hold  them  as  against  the  counties,  if  they 
are  fees  or  emoluments  which  belong  to  the 
counties.  So  we  come  back  to  the  proposi- 
tion whether  they  are  or  not. 

It  is  insisted  that  such  services  are  per- 
formed in  a  nonofficial  capacity,  therefore 
be\ong  to  the  clerks  exclusively,  and  are  not 
covered  by  the  state  law  or  the  resolution 
requiring  fees  and  emoluments  received  by 
clerks  in  their  official  capacity  to  be  turned 
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over  to  the  county.  And  it  is  argued  that 
clerks  would  not  be  oblged  to  turn  over 
money  earned  in  work  purely  nonoiTicial,  as, 
for  example,  time  not  required  in  discliarge 
of  official  duty  spent  in  bookkeeping.  This 
might  be  admitted,  but  it  does  not  reach 
the  question,  because  in  the  case  before  us 
the  services  were  strictly  official.  The  nat- 
uralization proceedings  are  proceedings  in 
court,  and  the  clerk,  in  the  performance  of 
services  therein,  acts  in  his  official  capacity 
as  clerk  of  the  court.  The  act  of  Congress 
purports  to  confer  jurisdiction  to  natural- 
ize aliens  on  "all  courts  of  record  in  any 
state."  And  the  courts  of  record  in  this 
state  have  uniformly  from  an  early  day 
assumed  such  jurisdiction,  and  the  clerks 
of  the  circuit  courts  have  acted  in  their  of- 
ficial capacity  in  such  proceedings  before 
and  since  the  act  of  Congress.  That  the 
circuit  courts  of  the  state  have  jurisdiction 
to  naturalize  aliens  is  beyond  question.  This 
is  not  denied  by  counsel  for  appellant,  but 
it  is  argued  that  the  jurisdiction  is  limited 
or  quasi  judicial  in  its  nature,  and  that 
Congress  might  designate  the  board  of  al- 
dermen of  cities  to  determine  the  requisite 
facts  to  entitle  to  citizenship  under  the  con- 
ditions prescribed  by  law.  Whether  Con- 
gress could  have  conferred  the  power  on 
other  bodies  than  courts  of  record  we  need 
not  determine.  It  is  sufficient  that  it  has 
authorized  courts  to  perform  the  function, 
and  provided  the  fees  to  be  received  by 
elerks  for  the  performance  of  their  duties  as 
clerks  of  courts  in  that  regard.  The  courts 
having  assumed  to  act  have  the  right  to  do 
so  in  the  absence  of  any  law  of  the  state 
prohibiting  such  action.  Prigg  v.  Pennsyl- 
vania, 16  Pet.  639,  10  L.  ed.  1060;  Re 
Stephens,  4  Gray,  569;  Levin  v.  United 
States,  63  C.  C.  A.  476,  128  Fed  826. 

We  shall  briefly  refer  to  some  of  the  prin- 
cipal authorities  relied  upon  by  appellant's 
counsel.  In  United  States  v.  Hill,  120  U. 
S.  169,  30  L.  ed.  627,  7  Sup.  Ct.  Rep.  510, 
under  an  act  of  Congress  providing,  in  ef- 
fect, that  the  clerk  shall  not  be  allowed  to 
retain  of  the  fees  and  emoluments  of  his 
office  for  his  personal  compensation,  over  ex- 
penses including  clerk  hire  to  be  audited 
and  allowed  by  the  proper  officer,  a  sum  ex- 
ceeding $3,500,  and  that  the  accounts  should 
be  examined  and  certified  by  the  judge,  and 
be  subject  to  revision  by  the  accounting  of- 
ficers, it  appeared  in  the  case  that,  for  a 
great  number  of  years,  naturalization  fees 
had  not  been  included  in  such  fees  li  the 
clerk's  return.  All  the  facts  were  known 
to  the  judge  who  passed  on  the  accounts, 
and  the  general  custom  was  acquiesced  in 
for  a  long  period  of  time.  Under  the  act 
of  Congress,  there  was  no  fee  provided  for 
in  naturalization  proceedings,  but  a  fee  of 
30  L.R.A.(N.S.) 


$3  was  by  custom  charged  by  the  clerks, 
and  the  court  made  rules  lespecting  natural- 
ization proceedings  and  the  services.  At 
page  179  of  120  U.  S.,  the  court  said:  "It 
is  for  services  rendered  under  these  rules, 
and  as  a  special  officer  of  the  court,  and  not 
as  clerk,  that  these  fees  have  been  permitted. 
They  were  not  duties  pertaining  to  the  of- 
fice of  clerk.  They  could  as  well  have  been 
pertormed  by  any  other  person  designated 
by  the  court  for  the  purpose,  as  by  the  dis- 
trict attorney  or  a  commissioner  of  the  cir- 
cuit court  or  an  attorney,  or  any  suitable 
person  not  an  officer  of  the  court." 

In  United  States  v.  McMillan,  165  U.  S. 
504,  41  L.  ed.  805,  17  Sup.  Ct.  Rep.  305, 
the  court  followed  the  decision  in  United 
States  V.  Hill,  supra.  In  United  States  v. 
Brindle,  110  U.  S.  688,  28  L.  ed.  286,  4 
Sup.  Ct.  Rep.  180,  Brindle  held  a  public 
office  upon  a  salary,  and  the  act  of  Congress 
prohibited  receiving  compensation  for  dis- 
charging the  duties  of  any  other  office.  He 
was  appointed  to  perform  a  service  in  no 
way  connected  with  the  office  he  held,  and 
which  was  not  an  office  known  to  the  law, 
and  it  was  held  that  the  service  had  "no 
affinity  or  connection,  either  in  its  char- 
acter or  by  law  or  ussge,  with  the  line  of 
his  official  duty."  Mechem  on  Public  Of- 
ficers, §  863,  lays  down  the  general  rule  that 
one  holding  an  office  is  not  rendered  legally 
incompetent  to  discharge  duties  clearly 
extra-official,  outside  of  the  scope  of  his  of- 
ficial duty.  *  In  Evans  v.  Trenton,  24  N.  J. 
L.  764,  the  treasurer  of  the  city  of  Tren- 
ton performed  services  not  part  of  the  du- 
ties of  his  office,  and  it  was  held  that  he 
was  entitled  to  compensation  therefor,  in 
addition  to  his  salary  as  treasurer.  In 
Leavenworth  County  v.  Brewer,  9  Kan.  307, 
it  was  held  that  a  county  attorney  is  not 
bound  to  go  beyond  his  county  to  do  busi- 
ness for  the  county,  and  if  he  does  he  is  en- 
titled to  reasonable  compensation  therefor 
in  addition  to  his  salary.  This  was  substan- 
tially ruled  by  this  court  in  Eagle  Rivpr 
V.  Oneida  County,  86  Wis.  266,  56  N.  W. 
644,  relied  upon  by  appellant.  In  Niles  v. 
Muzzy,  33  Mich.  61,  20  Am.  Rep.  670,  it 
was  held  that  one  who  was  mayor  and  coun- 
cilman of  a  city,  and  an  attorney  at  law, 
could  act  for  the  city  and  defend  a  suit 
against  it  and  recover  the  value  of  his  serv- 
ices. In  Kollock  V.  Dodge,  105  M^is.  187, 
80  N.  W^  608,  the  points  involved  mainly 
were  the  scope  of  legislative  power  delegat- 
ed to  the  city  council,  and  that,  under  the 
delegated  power,  the  council  determined  that 
the  services  of  tlie  officer  in  question  were 
not  official,  and  that  this  was  not  an  un- 
warranted exercise  of  power. 

We  have  found  this  case  by  no  means  easy 
of  solution.    Some  cogent  reasons  have  been 
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presented  by  counsel  for  appellant  in  sup- 
port of  tiieir  con  ten  Lions.  However,  alter 
a  careful  examination  of  the  case,  tne  court 
have  reached  the  conclusion  that  the  judg- 
ment below  should  be  aflirmed. 
llie  judgment  below  is  affirmed. 

Petition  for  rehearing  denied  April  26, 
1910. 


MICHIGAN  SUPREMIS  COURT. 

MARSHALL   L.   STRINGER,   Admr.,  etc., 
of   Fannie   Stephens,   Deceased,   Appt., 

V. 

JOHN  GAMBLE,  Admr.,  etc.,  of  Thomas 
Stephens,   Deceased,   et  al. 

<155  Mich.  295,  118  N.  W.  079.) 

Will  —  charge  on  property  ^  lien  — 
enforcement. 

1.  A  provision  in  a  will  requiring  the 
devisee  to  make  certain  payments  to  testa- 
tor's wife,  that  they  shall  be  and  remain 
a  lien  upon  the  property  devised  so  long 
as  the  wife  shall  live,  will  permit  a  re- 
covery after  her  death  of  sums  accruing 
during  her  lifetime. 

£lectlon  of  remedies  —  decedent's  es- 
tate ^  presentation  of  claim. 

2.  The  presentation  in  administration 
proceedings  upon  the  estate  of  one  to  whom 
property  was  devised  upon  condition  that 
he  make  certain  annual  payments  to  testa- 
tor's wife,  which  are  made  a  lien  on  the 


property,  of  a  claim  for  arrears  not  paid, 
and  the  acceptance  of  payment  of  such  in- 
stalments with  interest  as  were  not  barred 
by  limitation,  is  not  an  election  of  reme- 
dies which  will  prevent  enforcement  of  the 
hen  against  the  property  for  the  residue 
of  the  arrears. 

Limitation  of  action  —  mortgage  ^  tes« 
tanientary  lien. 

3.  The  statute  governing  the  limitation 
period  for  enforcement  of  mortgage  liens 
applies  to  a  suit  to  enforce  a  lien  imposed 
by  the  will  on  property  devised,  to  secure 
payment  of  annuities  to  testator's  widow. 

(January  4,  1909.) 

APPEAL  by  complainant  from  a  decree  of 
the  Circuit  Court  for  Oakland  County, 
in  Chancery,  in  defendants'  favor  in  a  suit 
brought  to  enforce  a  lien  on  certain  real 
estate  to  secure  payment  of  arrearages  of 
annuities.    Reversed. 

The  facts  are  stated  in  the  opinion  and  in 
that  in  the  case  of  Stringer  v.  Stephens,  8 
L.RA.(N.S.)    393. 

Mr.  Thomas  A.   Conlon  for  appellant. 

Mr.  James  U.  Lynch  for  appellees. 

Ostrander,  J.,  delivered  the  opinion  of 
the   court: 

The  position  of  appellees  is  stated  in  the 
following  language  taken  from  the  brief: 
"In  the  former  trial  I  claimed,  and  I  again 
claim,  that,  when  Thomas  Stephens  accept- 
ed the  property  under  the  will,  he  took  it 
charged  with  the  conditions  imposed  by  the 


Note,  —  Remedies  for  enforcement  of 
legacy  when  charged  upon  devise. 

Cases  involving  enforcement  of  legacies 
for  sums  of  money,  annuities,  or  the  sup- 
port of  another,  where  charged  upon  a  de- 
vise of  real  estate,  are  included  herein. 
Cases  involving  the  enforcement  of  debts 
of  the  decedent  charged  upon  his  real  es- 
tate are  excluded,  although  perhaps  in  a 
general  way  the  questions  are  similar.  The 
fact,  however,  that  the  creditors  of  a  de- 
cedent are  entitled  to  look  to  the  entire  es- 
tate, including  the  personal,  real,  and  mixed 
property,  and  have  a  right  of  priority  of 
payment  over  bequests  and  devises,  and  the 
further  fact  that  the  court  will  conclusive- 
ly presume  that  the  testator  intended  his 
debts  to  be  paid  at  all  hazards,  that  he  in- 
tended to  be  honest  before  he  was  generous, 
and,  to  effectuate  this  presumption,  will  en- 
force the  payment  of  the  testator's  debts 
to  the  exclusion  of  bequests  and  devises, — 
justify  the  distinction. 

Personal    liability    of    devisee. 

By  imposing  upon  a  devise  of  real  estate 
the  payment  of  a  legacy,  a  charj^e  is  creat- 
ed against  the  devised  land,  which  is  there- 
by made  primarily  liable  for  the  payment 
of  such  legacy.  In  general,  a  devisee,  by 
accepting  a  devise  subject  to,  or  charged 
30  L.R.A.(N.S.) 


with,  a  legacy,  also  becomes  personally  lia- 
ble for  the  payment  thereof.  Huston  v. 
Ruston,  2  Dall.  243,  1  L.  ed.  305,  1  Am. 
Dec.  283;  Mason  v.  Smith,  49  Ala.  71; 
Burch  V.  Burch,  52  Ind.  13C;  Duncan  v. 
Prentice,  4  Met.  (Ky.)  216;  Doolittle  v. 
Hilton,  63  Me.  537;  Mitchell  v.  Mitchell,  3 
Md.  Cli.  71;  Cumberljind  v.  .Codrington,  3 
Johns.  Ch.  229,  8  Am.  Dec.  492;  Glen  v. 
Fisher,  6  Johns,  Ch.  33,  10  Am.  Dec.  310; 
Birdsall  v.  Hewlett,  1  Paige,  32,  19  Am. 
Dec.  392;  Cook  v.  Grant,  1  Paige  407;  Jphn- 
son  V.  Cornwall,  26  Ilun,  490,  alTirmed 
without  opinion  in  91  N.  Y.  600;  Hoover 
'r.  Hoover,  5  Pa.  351;  Miltenberger  v.  Sehlc- 
gel,  7  Pa.  241;  Snyder's  Appeal,  75  Pa. 
191;  Jordan  v.  Donahue,  12  R.  I.  199;  Pres- 
ton V.  Preston,  2  Jur.  N.  S.  1040. 

Compare  with  Jillard  v.  Edgar,  3  Do  G. 
&  S.  502,  which  holds  that,  in  order  to 
charge  the  devisee  personally,  the  devised 
land  must  not  only  be  charged,  but  the  dev- 
isee also.  His  mere  acceptance  of  land 
devised  subject  to  a  legacy  is  not  sufldcient. 
In  Preston  v.  Preston  the  devisee  was  di- 
rected by  the  testator  to  pay  the  legacy 
charged  upon  the  land.  And  see  to  same 
eftect  Jillard  v.  Edgar. 

A  devisee  of  real  estate,  upon  rccoverin'^ 
snnie  in  ejectment  proceedings,  his  title  hr- 
iiifj  based  upon  the  devise,  becomes  person- 
ally  liable  for  the  payment  of  an  annuity 
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will,  but  his  position  was  not  the  same  as 
if  he  had  entered  into  a  written  agreement 
with  his  father  or  his  mother  by  which  he 
agreed  to  pay  a  certain  sum  of  money  and 
furnish  certain  products  of  the  farm,  but,  so 
far  as  the  performance  of  the  conditions 
is  concerned,  he  was  personally  liable  upon 
a  contract,  either  express  or  implied,  and 
the  land  was  charged  with  the  performance 
thereof  so  long  as  Fannie  Stephens  lived. 
At  the  death  of  Fannie  Stephens,  if  there 
were  any  portions  of  the  annual  payments 
unpaid,  the  estate  of  Thomas  Stephens 
would  be  liable  for  the  same  unless  barred 
by  limitation  or  other  defense.  If  the  lien 
continued  beyond  the  life  of  Fannie 
Stephens,  in  case  of  unpaid  instalments,  her 
representative  might  proceed  in  equity  to 


enforce  the  lien."  This  statement  is  in  ac- 
cord with  the  rules  of  law  generally  adopted 
in  cases  involving  facts  like  those  presented 
in  the  case  at  bar,  and  with  the  opinion  of 
this  court  in  Stringer  v.  Stevens,  146  Mich. 
]81,  8  L.R.A.(N.S.)  393,  117  Am.  St.  Rep. 
620,  109  N.  W.  269,  10  A.  &  E.  Ann.  Cas. 
337.  The  brief  pr^^ceeds:  "So  far  it  would 
be  analogous  to  the  crse  of  a  promissory 
note  secured  by  real  estate  mortgage.  But 
when  suit  is  brought  upon  a  promissory 
note  secured  by  mortgage,  and  judgment  is 
taken  in  such  suit,  and  the  same  paid  and 
satisfied,  then  the  mortgage  lien  in  any 
event  is  thereby  terminated."  The  legal 
representative  of  Fannie  Stephens  is  seek- 
ing in  this  suit  to  enforce  the  lien.  It 
would  appear  that  the  questions  presented 


charged  thereon,  although  the  land  is  also 
primarily  liable  for  payment  thereof.  Sny- 
der's Appeal,  supra. 

A  legacy  charged  upon  an  estate  devised 
becomes  a  personal  liability  of  the  devisee 
upon  bis  acceptance  of  the  devise.  It,  how- 
ever, still  remains  an  equitable  lien  upon 
the  land,  and  may  be  enforced  in  equity 
by  a  sale  thereof.  Birdsall  v.  Hewlett,  su- 
pra. 

From  the  fact  of  acceptance  of  a  devise 
charged  with  the  payment  of  a  legacy,  the 
devisee  thereby  becomes  personally  liable 
therefor,  although  the  land  is  worth  less 
than  the  amount  of  the  legacy.  Hodges  v. 
Phelps,  65  Vt.  303,  26  Atl.  625. 

In  some  jurisdictions,  however,  it  is  held 
tiiat  where  the  will  does  not  expressly  make 
the  devisee  personally  liable  for  the  pay- 
ment of  a  legacy  charged  on  the  devised 
real  estate,  personal  liability  does  not  arise 
from  the  mere  acceptance  of  the  devise. 
Hayes  v.  Sykes,  120  Ind.  180,  21  N.  E.  1080; 
Brown  v.  Furer,  4  Serg.  &  R.  213,  8  Am. 
Dec.  693;  Lockwood  v.  Stockholm,  11  Paige, 
87.  (But  see  New  York  cases,  supra,  and 
Red6eld  v.  Redfield,  infra.) 

And  in  Brown  v.  Furer,  supra,  it  was  held 
that  devisees  did  not,  by  accepting  the  de- 
vise, become  personally  liable  for  payment 
of  the  legacy,  in  the  absence  of  an  express 
promise  to  pay.  The  court  said  that  the 
land  was  the  fund  to  be  looked  to  in  what- 
ever hands  it  might  be.  This  case  is  not 
in  accord  with  the  later  Pennsylvania  de- 
cisions.    See  such  cases,  supra. 

A  devise  of  real  estate  subject  to  the  pay- 
ment of  a  certain  legacy,  unexplained  and 
unqualified  by  anything  else  in  the  will,  con- 
stitutes a  charge  upon  the  land,  and  not  a 
personal  charge  upon  the  devisee.  Den  ex 
dem.     Wilson  v.  Small,  20  N.  J.  L.  151. 

— extent  of  liability. 

■ 

By  the  weight  of  authority,  the  acceptance 
of  a  devise  of  real  estate  charged  with,  or 
subject  to,  a  legacy,  in  the  absence  of  lan- 
guage in  the  will  indicating  a  contrary  in- 
tention on  the  part  of  tlie  tcstsitor.  ren- 
ders the  devisee  personally  liable  for  tlie 
30  L.R.A.(N.S.) 


amount  of  the  legacy  charged  upon  the  de- 
vised property,  even  though  such  property 
is  of  less  value  than  the  legacy. 

In  Redfield  v.  Redfield,  126  N.  T.  466, 
27  N.  E.  1032,  it  was  said  that  an  annuity 
charged  upon  land  is  a  lien  thereon,  which 
will  be  enforced  by  a  sale  of  the  premises 
if  necessary,  that  devisees,  by  accepting  a 
devise  charged  with  an  annuity,  render 
themselves  personallv  liable  therefor  in  the 
first  instance,  as  well  as  liable  for  any  de- 
ficiency arising  from  the  sale  of  the  devised 
property  to  pay  the  annuity. 

If  a  devisee  accepts  a  devise  upon  which 
a  testator  has  charged  a  legacy,  he  becomes 
personally  bound  to  pay  the  legacv,  and  is 
thus  bound  even  though  the  land  devised 
to  him  proves  to  be  less  in  value  than  the 
legacy;  he  can  only  escape  such  personal 
liability  by  refusing  to  accept  the  devise. 
Williams  v.  Nichol,  47  Ark.  254,  1  S.  W. 
243. 

A  devisee  upon  accepting  a  devise  of  real 
estate  of  greater  value  than  a  charge  im- 
posed thereon  by  the  testator  becomes  per- 
sonally liable  therefor,  and  upon  a  refusal 
or  failure  to  pay  same,  such  charge,  with  in- 
terest thereon,  may  be  enforced  by  a  person- 
al decree  against  him.  which  will  also  be 
made  a  lien  upon  the  estate  devised.  Dunne 
V.  Dunne,  66  Cal.  157,  4  Pac.  441,  1152. 

Where  there  is  a  mandatory  direction 
that  the  executor,  who  is  also  a  devisee  of 
real  estate,  and  the  testator,  shall  pay  a 
sum  of  money  to  another,  and  the  devise  is 
subject  to  such  direction,  the  real  estate  is 
charged  therewith  equally  with  the  personal 
estate,  and  the  devisee,  by  accepting  the 
devised  property,  is  personally  liable  foi 
such  money  in  case  of  a  deficiency  of  the 
assets.     Preston  v.  Preston,  supra. 

Where  the  question  as  to  the  personal 
liability  of  a  devisee  for  the  payment  of  a 
legacy  charged  upon  the  devised  property, 
and  the  extent  of  such  liability,  is  deter- 
mined from  the  intent  of  the  testator  as 
evidenced  by  the  language  of  his  will,  if  it 
evidences  the  intent  of  the  testator  person- 
ally to  charge  the  devisee,  his  acceptance  of 
tlie  devise  renders  him  personally  liable  to 
such  an  extent  as  the  language  of  the  will 
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for  our  determination  are,  first,  whether 
the  lien  was  discharged  by  the  death  of  the 
person  in  whose  interest  it  was  created; 
if  it  was  not,  then,  second,  whether  the  fact 
that  the  claim  for  unpaid  portions  of  the 
charge  was  presented  as  a  demand  against 
the  estate  of  Thomas  Stephens,  and  a 
portion  of  it  allowed  and  paid,  operated  to 
discharge  the  lien. 

First.  The  words  employed  by  the  tes- 
tator, after  reciting  the  charge  in  favor  of 
his  wife  imposed  upon  his  devisee,  are: 
*'A11  the  above  to  be  and  remain  a  lien  upon 
said  above-described  farm  as  long  as  my 
said  wife  shall  live;"  and  the  devise  is 
made  ''upon  this  express  condition,  that  he 
furnish  to  my  beloved  wife,"  etc.  No  other 
provision  for  the  wife  is  made  in  the  will. 


It  is  clear  from  the  nature  of  the  charge 
imposed  that  it  was  intended  by  the  testator 
to  secure  to  the  wife  subsistence  during  her 
life.  There  may  be  doubt  whether,  strictly 
speaking,  the  provision  made  for  the  wife 
should  be  called  an  annuity,  a  question 
which  is  sometimes  of  considerable  import- 
ance; but  it  is  in  essence  an  annuity, 
expressly  charged  upon  the  corpus  of  the 
particular  land  devised  to  the  son,  payable 
annually,  and  measured  by  the  duration  of 
her  life.  See  2.  Am.  &  £ng.  ll^nc.  Law,  p. 
390.  I  think  the  express  provision  for  a 
lien  should  be  held  not  either  to  limit  the 
duration  of  a  lien  which,  in  the  absence  of 
the  express  provision,  would  be  raised  by 
law,  or  to  expire  at  the  death  of  the  an- 
nuitant.    It  is  more  reasonable  to  say  that 


indicates  the  testator  intended  he  should  be 
personally  charged.  On  the  other  hand, 
where  the  language  used  negatives  an  inten- 
tion personally  to  charge  the  devisee,  he 
incurs  no  personal  liability  by  the  accept- 
ance of  the  devise.  Spencer  v.  Spencer,  4 
Md.  Ch.  456;  Hunkypillar  v.  Harrison,  59 
Ark.  453,  27  S.  W.  1004;  Eskridge  v.  Far- 
rar,  34  La.  Ann.  721 ;  Nudd  v.  Powers,  136 
Mass.  273;  Commons  v.  Commons,  115  Ind. 
162,  16  N.  E.  820,  17  N.  E.  271;  Hancock 
V.   Fleming,  103  Ind.  533,  3  N.  E.  254. 

The  general  rule  as  to  personal  liability 
of  the  devisee  upon  accepting  a  devise 
charged  with  a  legacy  is  subject  to  the  ex- 
ception that,  if  the  intention  of  the  testa- 
tor as  gathered  from  the  language  of  the 
will  is  that  he  does  not  wish  the  devisee  to 
pay  the  legacy  at  all  events,  but  only  so 
far  as  the  devised  property  will  enable  him 
to,  his  acceptance  of  the  devise  does  not 
create  a  personal  liability  beyond  the  value 
of  the  real  estate  received  thereunder. 
Hunkypillar  ▼.  Harrison,  supra. 

Thus,  where  the  testator  requires  the  dev- 
isee to  pay  a  legacy  out  of  the  proceeds 
of  the  devised  real  estate,  this  language  will 
be  considered  as  limiting  the  devisee's  per- 
sonal liability  to  the  sum  received  from 
the  sale  of  the  real  ^estate.  Hancock  v. 
Fleming,  supra. 

Where  a  legacy  is  to  be  paid  by  a  dev- 
isee out  of  the  estate  devised  him,  he  is 
not  personally  liable  therefor,  except  to  the 
extent  of  the  rents  and  profits  received  by 
him;  if  these  are  not  sufficient  to  satisfy 
the  legacy,  the  balance  may  be  raised  by  a 
sale.  Wallington  v.  Taylor,  1  N.  J.  Eq. 
314. 

So,  a  devisee  of  real  estate  devised  sub- 
ject to  a  legacy  to  be  paid  out  of  the  pro- 
ceeds when  the  real  estate  is  sold  does  not, 
by  accepting  the  devise,  become  personally 
liable  to  pay  the  legacy.  He  cannot  be  re- 
quired to  pay  anything  until  after  selling 
the  real  estate,  and  then  not  to  exceed  the 
amount  received  therefor.  Haskett  v.  Alex- 
ander, 134  Ind.  543,  34  N.  £.  325. 

To  the  same  effect,  as  to  the  charge  of  a 
legacy  on  real  estate  to  be  payable  out  of 
30  L.R.A.(N.S.) 


the  rents  and  profits  thereof,  is  Eskridge  v. 
Farrar,  34  La.  Ann.  709. 

Where  charges  are  made  upon  the  rents 
from  property  devised  to  another,  and  not 
upon  the  corpus  or  upon  the  devisee  person- 
ally, by  accepting  the  devise  he  does  not 
become  personally  liable,  except  to  the 
amount  of  the  rent  and  profit  actually  re- 
ceived or  chargeable  to  him  by  reason  of  his 
possession  and  occupancy  of  the  premises. 
To  this  extent,  however,  the  charge  will  be 
enforced  in  equity,  and  a  receiver  appoint- 
ed to  take  charge  of  the  rents  if  that  course 
is  necessary.     Nudd  v.  Powers,  supra. 

Where  an  annuity  is  made  a  char^  upon 
the  rents  and  profits  of  real  estate  devised, 
it  can  be  enforced  against  the  devisee  per- 
sonally only  so  far  as  he  has  received  the 
rents  and  profits.  Irwin  v.  Wollpert,  128 
111.  627,  21  N.  E.  501. 

A  devisee  of  a  life  estate  subject  to  an 
annuity  payable  annually  does  not,  by  tak- 
ing possession  of  the  devised  real  estate, 
render  himself  or  his  estate  personally  lia- 
ble for  any  part  of  the  legacy  not  due  and 
payable  during  his  life.  Decker  ▼.  Decker, 
3  Ohio,  157. 

Where  an  annuity  is  made  a  charge  up- 
on two  different  lots,  each  to  pay  a  rata- 
ble portion  thereof,  it  must  be  enforced  in 
that  manner,  and  will  not  be  enforced  en- 
tirely out  of  one  of  the  lots.  Irwin  v.  Woll- 
pert, supra. 

Right  as  against  several  devisees. 

A  legatee  whose  legacy  is  made  a  charge 
upon  different  devises  of  real  estate  is  en- 
titled to  maintain  a  bill  in  equity  against 
all  of  such  devisees  jointly,  and  in  such 
action  is  entitled  to  a  decree  requiring  that 
each  devisee  pay  his  equal  share  of  the  leg- 
acy, and,  in  default  thereof,  that  the  real 
estate  of  the  defaulting  devisee  be  sold  to 
pay  such  share.  Larkin  v.  Mann,  53  Barb. 
267. 

Where  land  is  devised  to  different  persons 

charged  equally  with  the  support  of  other 

persons,  upon  accepting  their  devises  ear^h 

'devisee  is  bound  for  the  faithful  perform- 
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it  was  given  to  secure  payment  of  the  sums 
accruing  during  her  life,  and  for  that  pur- 
pose may  be  enforced  after  her  death. 

tiecocd.  The  whole  demand  for  unpaid 
money  (for  nine  years)  was  presented  as  a 
claim  against  the  estate  of  the  devisee.  A 
judgment  for  the  entire  amount,  with  inter- 
eat,  was  rendered.  The  case  coming  to  this 
court  on  error,  it  was  held,  first,  that  al- 
though the  demand  grew  out  of  a  specialty, 
— ^a  will, — it  was  nevertheless  one  properly 
recoverable  in  that  action  as  upon  an  im- 
plied promise  of  the  devisee  to  pay  the 
annuity.  It  was  held,  second,  that  the 
statute  of  limitations  had  application  as  in 
the  case  of  an  ordinary  action  upon  an  im- 
plied contract.  It  was  found  that  the  stat- 
ute barred  recovery  for  the  most  of  the  de- 


mand, and  the  claimant  was  given  an 
option  to  permit  judgment  to  stand  for  the 
sum  not  barred,  or  to  take  a  judgment  of 
reversal  and  a  new  trial.  He  exercised  the 
option  by  permitting  the  judgment  for  the 
smaller  sum  to  stand,  and  by  accepting  the 
amount  of  that  judgment.  In  the  entire 
proceeding  the  demand  was  for  the  several 
annual  money  charges,  and  interest  was  al- 
lowed as  upon  sums  falling  due  annually. 
I  am  not  prepared  to  hold  that  this  oper- 
atea  as  a  performance  of  the  condition.  I 
think  the  decision  was  not  rea  judicata  to 
the  extent  of  the  condition  unperformed  and 
of  the  sum  actually  secured  by  the  lien,  and, 
if  the  lien  survived  this  action,  it  might  bo 
enforced  notwithstanding  the  judgment  and 
its  payment.     The  question  is,  it  seems  to 


ance  of  the  charge,  and,  for  breach  of  it, 
is  jointly  and  severally  accountable  to  the 
parties  for  whose  benefit  the  charge  was 
imposed.  Shillito  v.  Shillito,  160  Pa.  167, 
28  Atl.  637. 

So,  where  land  is  devised  to  several  per- 
sons, charged  with  payment  of  a  cross  sum 
of  money,  each  devisee  is  liable  loi  his  pro- 
portionate siiare.  Newman's  Appeal,  35 
Pa.  339;  Field's  Appeal,  36  Pa.  11. 

Compare  with  Dewart's  Appeal,  70  Pa. 
403,  which  holds  that  where  difTerent  de- 
vises of  real  estate  are  charged  with  pay- 
ment of  a  legacy,  it  is  error  for  the  or- 
phans' court  to  decree  payment  by  each  dev- 
isee of  his  proportionate  share  of  the  leg- 
acy; the  court  said  that  the  decree  should 
have  decreed  the  sale  of  the  lands  charged 
with  the  payment  of  the  legacy. 

The  court  will  apportion  a  legacy  made 
a  charge  upon  difTerent  parcels  of  real  es- 
tate devised  to  different  parties,  some  of 
whom  have  disposed  of  their  portions  to 
third  persons,  among  all  the  parties  whose 
real  estate  is  bound,  and  will  establish,  as 
between  the  respective  owners  of  the  dif- 
ferent properties,  a  ratable  proportion 
which  each  must  pay.  Sinking  Fund 
Comrs.  V.  Woodward,  40  N.  J.  Eq.  23. 

Heirs  or   personal    representatives   of   dev- 
isee. 

A  devise  of  land  charged  with  a  lc<;- 
acy  renders  the  devisee  personally  liable 
upon  acceptance,  and  those  claiming 
through  or  under  him  are  also  -  liable  in 
proportion  to  their  respective  estatt^s,  and 
m  aid  of  such  liability  the  devised  land 
is  also  liable  in  the  same  manner  and  pro- 
portion.   Shobe  v.  Carr,  3  Munf.  JO. 

The  heirs  of  a  devisee  of  land  charged 
with  a  legacy  take  subject  thereto,  and 
must  pay  the  same  proportionately.  Har- 
per V.  Vaughan,  87  Va.  426,  12  S.  E.  785. 

Real  estate  devised  subject  to  a  life  es- 
tate, also  to  a  legacy  to  be  paid  at  a  desig- 
nated time  after  the  termination  of  tlie 
life  estate,  is  not  released  from  the  charge 
by  the  death  of  the  devisee  prior  to  the  ter- 
mination of  the  life  estate,  but  the  legacy 
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remains  a  charge  upon  the  lands  in  the 
hands  of  his  next  of  kin,  and  may  be  en- 
forced against  them.  Miles  v.  Leigh,  1  Atk. 
573.  To  the  same  efl'ect,  as  to  heir  of  a 
devisee  whose  devise  was  conditioned  upon 
payment  of  certain  legacies,  is  Wigg  v. 
Wigg,  1  Atk.  382. 

A  legatee  whose  legacy  is  made  a  charge 
upon  real  estate  devised  to  another  may  en- 
force such  legacy  against  the  devisee  per- 
sonally, or,  upon  his  death  without  having 
paid  same,  against  the  distributees  of  lii;» 
property.  Methodist  Episcopal  Church  v. 
Reeve,  79  App.  Div.  65,  79  N.  Y.  Supp.  1102. 

Subsequent  purchaser  from  devisee. 

Where  a  will  constitutes  a  link  in  the 
chain  of  title  of  a  purchaser  (^  mortgagee 
of  real  estate,  and  by  the  terms  of  such 
will  a  charge  is  imposed  thereon  in  favor  of 
a  legatee,  such  purchaser  or  mortgagee  is 
chargeable  with  notice  of  this  lien  upon  the 
property,  and  he,  no  more  than  the  devisee, 
can  hold  it  without  conforming  to  the  re- 
quirements of  the  will  in  respect  of  pay- 
ment thereof,  and,  for  failure  to  make  pay- 
ment, the  lien  will  be  enforced  against  the 
lands  in  his  hands  to  the  same  extent  as 
though  title  remained  in  the  devisee.  Wil- 
son v.  Piper,  77  Ind.  437;  Nash  v.  Taylor, 
83  Ind.  347;  Henry  v.  GrifTis,  89  Iowa,  643, 
56  N.  W.  670;  Proctor  Coal  Co.  v.  Beams, 
20  Ky.  L.  Rep.  1913,  50  S.  W.  533;  Kemp 
v.  M'Pherson,  7  Harr.  &  J.  320;  Meakin  v. 
Duvall,  43  Md.  372;  Re  Moores,  84  Mich. 
474,  48  N.  W.  39;  Peebles  v.  Acker,  70 
Miss.  356,  12  So.  248;  Jenkins  v.  Freyer, 
4  Paige,  47:  Brigi^s  v.  Carroll,  117  N.  Y. 
288,  22  N.  E.  1054;  Mallery  v.  Facer,  181 
N.  Y.  567,  74  N.  E.  487;  Shanley  v.  Shan- 
ley,  34  App.  Div.  172,  54  N.  Y'.  Supp.  652; 
Sherrer  v.  Bartlett,  45  App.  Div.  136,  60 
N.  Y.  Supp.  1067;  Phillips  v.  Humphrey, 
42  N.  C.  (7  Ired.  Eq.)  206;  Patterson  v. 
Patterson,  63  N.  C.  322;  Clvde  v.  Simpson, 
4  Ohio  St.  445;  Nellons  v.^Truax,  6  Ohio 
St.  97;  Gumaer's  Estate,  19  Pa.  Super.  Ct. 
621 ;  Newman  v.  Kent,  1  Meriv.  240,  fol- 
lowed in  Jillard  v.  Edgar,  3  De  G.  &  S. 
502. 
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me,  whether  by  adopting  the  remedy  the 
lien  was  waived.  Neither  the  charge  upon 
the  land  nor  the  lien  was  created  by  the 
devisee.  There  is  no  undertaking  of  the 
devisee  to  pay  the  annuity,  although  he  be- 
came liable  to  do  so  by  accepting  the  de- 
vise. The  lien  did  not  exist  to  secure  the 
liability  thus  arising,  but  it  did  exist  to  se- 
cure, out  of  the  land  itself,  the  benefit  in- 
tended for  the  wife.  In  this  state  a  mort- 
gage is  a  security  merely,  transferring  no 
interest  in  the  property  mortgaged,  and  is 
not  released  because  an  action  at  law  is 
brought  to  recover  the  sum  secured.  Ordi- 
narily the  rule  is  no  different  where  the 
note  is  given  by  one  person  and  the  mort- 
gage by  another.  I  think  there  is  no 
ground  for  a  distinction  in  the  fact  that  the 


liability  of  the  devisee  to  pay  the  secured 
cliarge  rested  upon  legal  implication,  in- 
stead of  express  stipulation.  The  annui- 
tant had  two  remedies,  not  inconsistent  with 
each  other,  for  obtaining  the  benefit  secured 
to  her  in  the  will  of  her  husband.  It  was 
established  in  the  probate  proceedings,  the 
remedy  first  adopted,  that,  because  of  the 
operation  of  the  statute  of  limitations  ap- 
plicable to  the  form  of  action,  no  recovery 
could  be  had  for  sums  falling  due  in  cer- 
tain years.  For  these  years  she  has  not  re- 
ceived the  benefit.  She  has  not  waived 
or  forgiven  it.  The  land  is  not  relieved  of 
this  charge  unless  by  operation  of  the  stat- 
ute of  limitations.  I  know  of  no  rule  which 
denies  her  the  right  to  pursue  the  remedy 
afforded  by  the  terms  of  the  will.    I  am  of 


Of  course,  the  general  rule  that  a  subse- 
quent purchaser  takes  subject  to  equities 
against  his  vendor  also  applies  where  the 
former  has  actual  knowledge  of  the  terms 
of  the  will.  Siron  v.  Ruleman,  32  Gratt. 
215;    Brooks  v.  Eskins,  24  Mo.  App.  296. 

Compare  with  Colyer  v.  Finch,  6  H.  L. 
Cas.  905,  which  holds  that  if  the  devisee 
takes  an  estate  devised  in  fee,  but  charged 
with  payment  of  the  debts  and  legacies, 
and  thereafter  sells  the  same,  it  is  as  if  an 
executor  sells  property  at  executor's  sale, 
unless  it  can  be  shown  that  the  purchaser 
knew  the  purchase  money  was  not  going  to 
be  employed  in  paying  the  debts  and  lega- 
cies. 

To  the  same  effect  is  Re  Henson  [1908]  2 
Ch.  356,  which  holds  that  a  mortgage  by  a 
devisee  of  real  estate  devised  subject,  in 
common  with  other  realty  and  personalty, 
to  the  payment  of  certain  legacies,  takes 
priority  over  such  legacies.  The  will-  con- 
tained a  direction  to  the  devisee  to  pay 
such  legacies,  and  the  stated  object  of  tlic 
devisee  in  making  the  loan  in  question  was 
to  obtain  money  for  this  purpose,  the  court 
saying  that  under  such  circumstances  tlie 
duty  did  not  devolve  upon  the  mortgagee  to 
see  to  the  proper  application  of  the  money. 

Compare  Bank  of  Bombay  v.  Suleman 
Somji,  24  Times  L.  R.  840,  wliich  holds  that 
a  bank,  in  loaning  money  to  a  devisee  of 
real  estate  devised  subject  to  certain  leg- 
acies, takes  subject  thereto,  where  an  in- 
vestigaticn  on  its  part  would  have  revealed 
the  will  which  created  the  cliarge,  and  tlie 
mortgagor  practised  no  concealment  in  this 
respect. 

Where  the  intention  as  expressed  in  the 
will  is  that  the  land  and  particularly  the 
proceeds  are  to  be  the  primary  fund  for  the 
discharge  of  an  obligation  to  support  an- 
other imposed  thereon,  it  is  a  continued 
charge  which  can  only  be  strictly  performed 
during  the  tenure  of  occupancy  of  the  land 
upon  which  it  is  imposed  by  the  devisee, 
and  where  he  is  no  longer  in  possession 
and  an  alienee  is  in  possession,  equity,  at 
the  instance  of  the  executor  of  such  lei^atee, 
will  hold  the  subsequent  purchaser  to  the 
performance  of  the  obligation,  since  the 
30  L.R.A.(KS.) 


means  to  perform — the  funds  specifically 
charged — are  in  his  exclusive  control.  And 
this  is  true,  although  such  support  was  ac- 
tually furnished  by  the  devisee,  he  being 
the  son  of  the  legatee,  and  it  not  appearing 
that  the  support  was  not  furnished  in  ful- 
filment of  his  moral  obligation  arising  from 
this  relationship,  rather  than  because  of 
any  liability  from  accepting  the  devise 
Wingett  V.  Bell,  14  Pa.  Super.  Ct.  658. 

And  where  a  devisee  conveys  the  devised 
land  subject  to  the  charge  of  a  legacy,  his 
vendee  stands,  in  respect  of  personal  lia- 
bility, charged  like  a  purchaser  of  mort- 
gaged premises  subject  to  a  mortgage,  he 
not  becoming  personally  liable  for  the  mort- 
gage debt  without  a  contract  of  assumption 
evidenced  in  some  way;  but  no  particular 
form  of  words  is  necessary  to  create  such 
a  liability.  Any  words  which  fairly  im- 
port the  assumption  of  such  liability  are 
sufficient  to  impose  it,  and  the  intention 
will  be  sought  from  the  whole  instrument, 
when  the  promise  is  to  be  gathered  from  a 
writing.  Hodges  v.  Phelps,  65  Vt.  303,  26 
Atl.  625. 

A  court  of  equity  will  enforce  a  legacy 
charged  up<in  real  estate  devised  to  anoth- 
er, by  declaring  it  a  lien  upon  such  real 
estate,  with  a  provision  for  foreclosure  by 
sale  of  the  property,  unless  same  is  dis- 
charged by  payment.  The  fact  that  the 
land  has  been  conveyed  to  others  with  no- 
tice  of  such  legacy  is  of  no  consequence  as 
alleoting  the  right  of  tlie  legatee  to  such 
relief.     Wilson  v.  Piper,   supra. 

A  devise  of  real  estate  cliarged  with  the 
8U[>port  of  the  testator's  unmarried  daugh- 
ter out  of  the  proceeds  of  the  devised  land 
remains  a  charge  thereon  in  the  hands  of 
a  subsecpient  purchaser,  and  a  decree  will 
be  entered  against  him  for  the  proceeds  of 
the  land  received  by  him.  Bakert  v.  Bak- 
ert,  80  Mo.  App.  83. 

The  lessee  of  a  testator  who  bequeaths 
rents  thereafter  to  accrue  to  a  certain  per- 
son, and  devises  the  land  to  another  sub- 
ject to  the  lease,  cannot,  by  purchasing  from 
the  devisee  and  surrendering  the  lease,  de- 
feat the  right  of  the  legatee  to  the  rental, 
and  this  is  true  although,  by  the  terms  of 
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opinion  that  in  this  case  the  court  should 
adopt  the  rule  of  the  statute  affecting  the 
foreclosure  of  mortgage  liens,  and  that  a 
decree  should  pass  for  such  sums  only  a^ 
were  not  fifteen  years  past  due  at  the  time 
of  filing  the  bill.  No  trust  relation  existed 
between  the  wife  and  the  devisee  of  the 
land.  The  wife  died  February  28,  1897.  As 
to  each  annual  instalment  unpaid,  the 
statute  began  to  run  during  her  life. 
Thomas  Stephens  died  April  9,  1903.  The 
bill  was  filed  on  or  about  February  26, 
1907.  All  payments  falling  due  prior  to 
February  26  1892,  are  barred. 

The  decree  of  the  court  below  should  be 


reversed,  with  costs  of  both  courts,  and  a 
decree  entered  in  this  court  requiring  pay- 
ment within  four  months'  from  the  date  of 
the  decree  of  the  instalments  which  came 
due  June  7,  1892,  June  7,  1893,  and  June  7, 
1894,  each  instalment  being  $100,  with 
interest  at  the  rate  of  6  per  cent  per  annum 
from  the  dates  when  they  respectively  be- 
came due.  In  default  of  payment,  the  de- 
cree should  provide  for  a  sale  of  the  prem- 
ises after  the  manner  of  foreclosure  sales 
under  decrees  of  a  court  of  chancery. 

Blair,  Ch.  J.,  and  Montgomery,  Hook- 
er, and  Moore,  JJ.,  concurred. 


the  lease,  he  was  entitled  to  surrender  the 
premises  and  terminate  the  lease  at  any 
time.  Graham  y.  Woodson,  2  Call  (Va.) 
249. 

A  devisee  of  an  estate  in  remainder,  "ub- 
ject  to  a  legacy,  takes  only  an  equity  of 
redemption,  which  may  be  foreclosed  in 
equity  in  satisfaction  of  the  legacy,  and 
his  subsequent  grantee  acquires  no  better 
right  to  the  devised  land.  Warner  y.  Bron- 
son,  81  Vt.  121,  69  Atl.  655. 

Where  an  estate  is  devised  in  tail,  a 
charge  thereon  will  not  affect  the  remain- 
der, and  a  sale  of  the  land  to  pay  the 
charge  gives  the  purchaser  no  greater  right 
than  the  holder  of  the  estate  in  tail.  Den 
ex  dem.  Wilson  v.  Small,  20  N.  J.  L.  151. 

But  a  legatee  whose  legacy  is  charged 
upon  both  the  real  estate  and  personal 
property  of  the  testator,  before  being  enti- 
tled to  the  aid  of  equity  to  enforce  pay- 
ment thereof  as  a  lien  upon  the  real  estate, 
where  the  same  has  been  sold  by  the  devisee, 
must  show  that  the  personal  estate  lias  been 
exhausted  in  the  payment  of  the  debts  of 
the  estate,  or  not  collectable,  it  appearing 
that  there  was  sufficient  personalty  origi- 
nally to  pay  the  legacy.  Dodge  v.  Manning, 
1  N.  Y.  298. 

—different  purchasers   of  distinct   parcels. 

Where  different  parcels  of  real  estate 
charged  with  the  payment  of  a  legacy  or 
legacies  are  disposed  of  by  the  devisee  at 
different  times,  and  to  different  persons, 
such  real  estate  in  the  hands  of  the  subse- 
quent purchasers  is  liable  for  the  pay- 
ment of  the  legacy,  and  payment  of  the 
same  will  be  enforced  thereon  in  inverse 
order  of  alienation.  Jenkins  v.  Freyer, 
supra;  Rogers  v.  Smith,  177  N.  Y.  588,  70 
N.  E.  1108,  affirming  without  opinion  75 
App.  Div.  141,  77  N.  Y.  Supp.  392;  Mallery 
v.  Facer,  supra;  Wieting  v.  Bellinger,  50 
Hun,  324,  3  N.  Y.  Supp.  361;  Fessenden's 
Estate,  170  Pa.  631,  33  Atl.  135;  Nellons 
V.  Tniax,  supra;  Cowden's  Estate,  1  Pa.  St. 
267.  And  see  Pickering  v.  Pickering,  in- 
fra, under  heading  "Charge  for  support, 
education,  etc." 

But  where  the  devisee  of  different  parcels 
of  real  estate  charged  with  a  legacy  sells 
the  same  at  different  times,  and  to  different 
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persons  purchasing  without  knowledge  of 
the  charge,  except  the  last  purchaser,  who 
is  informed  thereof  by  the  devisee,  and  who 
purchases  subject  thereto,  the  legacy  will 
be  decreed  to  be  paid  out  of  the  latter 
property  exclusively,  if  the  same  is  suf- 
ficient for  that  purpose.  James  v.  Bremar, 
2  Desauss,  £q.  560. 

Third  person  in  possession. 

Third  persons  who  go  into  possession  of 
real  property  devised  subject  to  the  pay- 
ment of  legacies,  without  the  consent  of  the 
devisee  or  any  other  authorized  person, 
must  account  for  the  rents  and-  profits  to 
satisfy  the  legacies.  Morgan  v.  Titus,  3  N. 
J.  Eq.  201. 

Purchaser  at  mortgage  foreclosure  sale. 

The  doctrine  that  the  lien  of  a  legacy 
where  charged  upon  land  devised  to  anoth- 
er continues  upon  the  lands  although  in  the 
hands  of  subsequent  purchasers,  and  may  be 
enforced  thereout,  also  applies  to  purchas- 
ers of  the  property  at  mortgage  foreclo- 
sure sale,  foreclosing  a  mortgage  executed 
by  the  devisee.  ConkTing  v.  Weatherwax,  173 
N.  Y.  .43,  65  N.  E.  855 ;  Hutchins  v.  Hutch- 
ins,  18  Misc.  633,  42  N.  Y.  Supp.  601 ;  Ogle 
V.  Tayloe,  49  Md.  158;  Reynolds  v.  Bond, 
83  Ind.  36;  Rogers  v.  Smith,  supra;  Wain 
V.  Emley,  26  N.  J.  Eq.  243. 

In  Reynolds  v.  Bond,  it  was  said  a  mort- 
gagee whose  mortgagor  based  his  title  up- 
on a  will  in  which  he  was  devised  land 
subject  to  a  legacy  took  his  mortgage 
chargeable  with  notice  of  the  contents  of 
the  will,  and  the  lien  of  the  legacy  would 
be  declared  a  lien  upon  the  land,  and  it 
would  be  sold  for  the  payment  thereof,  as 
against  the  claims  of  the  mortgagee. 

Lands  devised  upon  condition  that  the 
devisee  pay  a  legacy  charged  thereon  may 
be  applied  in  satisfaction  thereof,  and  the 
same  ordered  sold,  the  devisee  having  the 
right  to  the  aid  of  equity  to  redeem  the 
property  upon  paying  such  charge  with  in- 
terest and  costs.  A  mortgagee  of  the  lands 
holding  under  a  mortgage  executed  by  the 
devisee  is  entitled  to  the  same,  but  no 
greater,  right;  so,  also  is  a  purchaser  at  an 
execution  sale  of  another  portion  of  the  de- 
vised.land.    In  order  to  enable  them  to  re- 
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tai!i  their  interests,  they  must  pay  the 
amount  charged  against  the  lands.  If  they 
elect  to  redeem,  tliey  ought  to  pay  accord- 
ing to  the  interest  they  respectively  iiave 
in  the  property,  and  if  they  refuse  to  re- 
deem, and  a  sale  is  ordered  or  a  partition 
made,  it  ought  to  be  upon  the  same  prin- 
ciple.    Bissell  V.  Bissell,  24  Conn.  241. 

Ihe  mortgagee  in  a  proceeding  to  fore- 
close a  mortgage  which  is  subject  to  a 
legacy  may  make  the  legatee  a  party  there- 
to, and  such  legatee  will  be  entitled  to  pri- 
ority of  payment  over  the  mortgagee  out 
of  the  proceeds  of  the  sale.  Farra  v.  Adams, 
12  Bush,  515.  To  the  same  ellect  is  Conk- 
ling  v.  Weatherwax,  supra. 

'ihe  support  of  testator's  widow  when 
charged  upon  a  farm  is  a  lien  thereon  as 
against  the  original  devisee,  and  a  pur- 
chaser from  him  takes  subject  to  the 
charge,  and  where  the  widow  is  justified 
in  leaving  the  farm  because  of  ill  treat- 
ment, the  value  of  such  support  may  be 
fi^ed  by  a  court  of  equity  as  an  annuity, 
and  enforced  out  of  the  farm  in  the  hands 
of  the  subsequent  purchaser,  purchasing  at 
a  sale  on  the  foreclosure  of  a  mortgage 
executed  by  the  devisee.  Garden vi lie  Perma- 
nent Loan  Asso.  v.  Walker,  52  Md.  452. 

Purchaser  at  execution  sale. 

A  purchaser  at  execution  sale  stands 
in  no  better  position  than  the  owner  of  the 
real  estate  sold,  who  had  been  devised  the 
property  charged  with  a  legacy  in  favor  of 
another.  The  latter's  right  is  enforceable 
against  the  devised  land  in  the  hands  of 
such  purchaser  to  the  same  extent  as  when 
the  title  was  in  the  devisee,  the  sale  not 
having  the  effect  of  devesting  the  lien  of 
the  legacy.  Donnelly  v.  Edelen,  40  Md.  117 
(support)  ;  Harris  v.  Fly,  7  Paige,  421;  De- 
waH's  Appeal,  43  Pa.  325;  Newman^s  Ap- 
peal, 35  Pa.  339;  Cowden's  Estate  and 
Wingett  V.  Bell,  supra. 

Legacies  charged  upon  land  devised  to 
another  are  a  fixed  lien  thereon,  and  a  pur- 
chaser thereof  at  sheriff's  sale  has  construct- 
ive notice  of  the  charge,  and  is  bound  to 
know  that  the  lien  is  not  devested  by  such 
sale  upon  execution  against  the  devisee, 
and  that,  in  order  to  protect  his  interests 
in  the  land,  he  will  have  to  pay  the  lega- 
cy when  it  becomes  due.  Lake's  Estate,  2 
Del.  Co.  Rep.  12. 

In  Pennsylvania  it  is  held  that  a  sale  ot 
devised  land  by  a  sheriff,  by  order  of  the 
orphans'  court,  discharges  the  lien  of  lega- 
cies existing  against  it,  but  the  proceeds 
of  the  sale  must  in  the  first  instance  be 
applied  to  payment  of  the  liens  against  the 
real  estate  according  to  their  respective 
priority.  M'Lanahan  v.  Wyant,  1  Penr.  & 
W.  96,  21  Am.  Dec.  363;  Pryer  v.  Mark,  129 
Pa.  629,  19  Atl.  895. 

But  this  rule  applies  only  where  the  leg- 
acy is  determinate  (Bamet  v.  Washebaugh, 
16  Serg.  k  R.  410)  ;  hence  it  does  not  ap- 
ply to  a  charge  of  support  which  is  not 
determinate,  and  the  lien  of  such  a  charge 
is  not  devested  by  a  sheriff's  sale  of  the 
30  L.R.A.(N.S.) 


land  on  an  execution  against  the  detisec, 
but  the  land  remains  bound  thereby,  and 
the  lien  may  be  enforced  against  it  in  the 
hands  of  the  purchaser  (Walter's  Estate, 
197  Pa.  555,  47  Atl.  862). 

Purchaser  from  administrator  or  executor 

of  devisee. 

Where  the  support  of  a  person  is  made  a 
charge  upon  real  estate  devised  to  another, 
a  subsequent  purchaser  thereof,  from  the 
administrator  of  the  devisee,  will  be  deemed 
to  have  purchased  subject* to  the  charge; 
hence  he  has  no  standing  in  equity  to  re- 
quire enforcement  of  the  charge  in  the  first 
instance,  a|[ainst  the  legal  representatives 
of  the  devisee,  but  the  legatee  may  proceed 
in  equity  to  enforce  the  charge  against  the 
devised  lands  in  his  hands.  Bourne  v.  Hall, 
10  R.  L  139. 

But  where  the  real  estate  charged  with 
payment  of  legacies  is  sold  at  administra- 
tor's sale  for  the  payment  of  debts  and  the 
maintenance  of  children,  the  purchaser  ob- 
tains a  title  devested  of  the  lien  of  the  lega- 
cies, the  legatees'  relief  being  to  reach  the 
fund  arising  from  the  sale  in  the  hands  of 
the  administrator.  Randolph's  Appeal,  6 
Pa.  242. 

Executors  of  a  devisee  of  land  charged 
with  certain  legacies  and  annuities  cannot, 
by  a  sale  thereof  under  a  power  given  in 
the  devisee's  will,  discharge  the  lien  of  the 
legacies,  and  payment  by  the  purchaser  of 
the  purchase  price  into  court  does  not  have 
that  effect.    McCredy's  Appeal,  47  Pa.  442. 

Purchaser  from  executor  or  administrator 
of  testator's  estate. 

The  administrator  of  an  estate  may  be 
authorized  to  sell  devised  land  charged  with 
a  legacy,  in  order  to  obtain  the  funds  to 
pay  the  same,  and  in  the  event  of  such  a 
sale,  the  land  becomes  freed  from  the  charge 
of  the  legacy.  Root's  Will,  81  Wis.  263, 
51  N.  W.  436. 

Where  land  is  charged  with  payment  of 
legacies,  but  express  power  is  given  in  the 
will  to  the  executor  to  sell  the  same  to  ob- 
tain money  to  pay  such  legacies,  or  for  any 
other  purpose  he  may  think  advantageous, 
such  land,  upon  sale  under  this  power,  is 
discharged  from  the  liability  of  the  legacies. 
Turner  v.  Turner,  67  Miss.  775. 

A  purchaser  from  an  executor  of  real  es- 
tate charged  with  the  payment  generally 
of  the  debts  and  legacies  is  not  bound  to 
see  to  the  proper  application  of  the  pur- 
chase price,  and  if  he  turns  the  same  over 
to  the  trustee,  the  estate  in  his  hands 
stands  discharged  from  the  trust.  Andrews 
V.  Sparhawk,  13  Pick.  393. 

But  legatees  whose  legacies  are  made  a 
charge  upon  real  estate  which  its  executors 
are  authorized  to  sell  to  pay  the  legacies 
may  enforce  in  equity  their  lien  upon  the 
devised  premises  against  the  purchaser  at 
administrator's  sale,  who  has  not  paid  the 
purchase  price.  Elstner  ▼.  Fife,  32  Ohio  St. 
358. 

Where  a  devisee  of  land  charged  with 
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legacies  is  also  an  executor  of  the  will,  and 
as  such  executor  he  gives  a  bond  to  pay 
such  legacies,  a  charge  of  support  upon  tlie 
real  estate,  being  one  of  the  legacies,  is  re- 
leased as  to  the  real  estate  conveyed  away 
by  the  executor.  Currier  v.  £arl,  13  Me. 
218. 

A  devisee  of  real  estate  devised  subject 
to  certain  legacies  holds  the  same  free  from 
the  lien  of  such  legacies,  where  he  is  also 
the  executor  of  the  estate,  and  charges 
himself  as  such  with  the  amount  of  tiie 
legacies.  Manifold  v.  Jones,  117  Ind.  212, 
20  N.  E.  124.     • 

Compare  with  State  use  of  Hewlett  v. 
Hewlett,  48  Md.  138,  which  holds  that 
where  a  legal  and  beneficial  interest  in  the 
residuary  estate  is  vested  in  a  person  as 
devisee,  subject  only  to  a  charge  in  favor 
of  another,  the  devisee  as  to  such  cliargc 
holds  as  devisee  in  trust,  and  for  the  en- 
forcement of  this  trust  his  testamentary 
bond  given  as  executor  of  the  estate  is 
not  answerable. 

Wliere  a  testator  in  his  lifetime  con- 
tracts to  dispose  of  real  estate  charged  in 
his  will  with  the  payment  of  a  legacy,  tlie 
real  estate  is  free  from  the  lien  of  the  lega- 
cy, although  contract  to  sell  is  not  car- 
ried out  until  after  the  death  of  the  testa- 
tor.    Guelich  v.  Clark,  3  Thomp.  &  C.  315. 

Assignee  for  creditors  of  devisee. 

An  assignee  for  creditors  of  a  devisee  of 
land  charged  with  a  legacy  takes  the  same 
subject  to  the  lien  theieon  in  favor  of  the 
legatee,  and  the  lien  is  enforceable  upon  the 
lands  in  his  hands  to  the  same  extent  as 
against  the  devisee.  Swoyer's  Appeal,  5 
Pa.  377. 

Real  estate  devised  charged  with  the  keep 
of  certain  live  stock  belonging  to  third  per- 
sons, so  long  as  they  shall  remain  unmar- 
ried, remains  charged  therewith  in  the 
hands  of  the  assignee  for  creditors  of  the 
devisee,  and  may  be  enforced  against  him 
by  an  action  in  favor  of  the  legatees,  for 
the  expense  of  caring  for  the  stock,  where 
neither  the  devisee  nor  his  assignee  has 
complied  with  the  provisions  of  the  will  in 
that  respect.  Veazey  v.  Whitehouse,  10  N. 
H.  409. 

Right  of  subrogation  to  remedies  of  legatee. 

Where  real  estate  is  devised  to  several 
devisees  jointly,  subject  to  certain  legacies 
which  are  a  charge  thereon,  any  of  the  dev- 
ises may  pay  such  legacies,  and  thereby 
relieve  the  common  estate  of  the  burden, 
and  in  equity  may  enforce  contributions 
from  the  other  devisees.  Cook  v.  Cook,  92 
Ind.  398;   Cook  v.  Cook,  92  Ind.  602. 

Where  dilVerent  devises  of  real  estate  are 
each  equally  charged  with  a  U'.[:^acy,  one  of 
the  devisees,  who  is  compelled  to  discharge 
the  entire  legacy  in  consequence  of  the  in- 
ability or  refusal  of  the  otliers  to  bear  their 
share,  is  in  equity  entitled  to  contribution 
from  the  other  devisees.  Shillito  v.  Shil- 
lito,  100  Pa.  107,  28  Atl.  037. 

A  devise  of  real  estate  subject  to  tlie  pay- 
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ment  by  the  devisee  of  an  annual  sum  to 
whoever  has  control  of  an  infant  during 
his  minority,  and  a  'certain  amount  upon 
his  reaching  his  majority,  is  a  proper  claim 
against  the  estate  of  the  deceased  devisee, 
in  behalf  of  a  person  furnishing  such  sup- 
port, and  the  same  may  also  be  enforced  by 
declaring  such  sums  to  be  a  lien  upon  the 
devised  lands  with  the  usual  remedies  for 
enforcing  the  same.  Bailey  v.  Bailey,  115 
111.  551,  4  N.  E.  394. 

Devisees  accepting  real  estate  devised  sub- 
ject to  a  legacy  are  personally  liable  to 
pay  the  same,  and  this  liability  may  be 
enforced  against  them  in  an  action  of  debt 
instituted  by  the  legatees,  or  by  a  subse- 
quent purchaser  of  the  devised  land,  who 
has  been  subrogated  to  the  rights  of  lega- 
tees by  paying  them  the  amount  of  their 
legacies,  in  order  to  protect  his  interest  in 
tlie  land.  Lake's  Estate,  2  Del.  Co.  Rep. 
12. 

But  one  loaning  money  to  a  devisee  to 
be  used  to  pay  legacies  charged  upon  de- 
vised real  estate  has  no  right  to  be  sub- 
rogated to  remedies  of  the  legatees.  Som- 
mers  v.  Schrader,  59  App.  Div.  340,  69  N. 
Y.  Supp.  866. 

A  person  furnishing  support  to  another 
whose  support  is  made  a  charge  upon  real 
estate  devised  to  a  third  person  is  entitled 
to  enforce  the  charge  against  such  real  es- 
tate, to  the  extent  of  the  support  furnished. 
Warburton  v.  Williams,  116  Wis.  657,  93 
N.  W.  438;  Clark  v.  Marlow,  149  Ind.  41, 
48  N.  E.  359. 

The  arrears  due  for  the  support  of  a  per- 
son, where  charged  upon  real  estate  devised 
to  anotlier,  may  be  recovered  by  an  action 
at  law  from  the'  devisee  of  the  land,  where 
he  accepts  tlie  same;  and  where  thie  sup- 
port has  been  furnished  by  a  guardian  of 
the  legatee,  he  may  recover  therefor.  Pink- 
erton  v.  Sargent,  112  Mass.  110. 

Where  third  parties  furnished  support  to 
another,  relying  for  their  compensation  on 
a  charge  made  upon  certain  real  estate  for 
the  support  of  such  person,  equity  will  en- 
force in  their  behalf  an  equitable  lien  of 
the  legatee  upon  tlie  devised  real  estate,  to 
the  extent  of  the  value  of  the  support  fur- 
nislied.  Thurber  v.  Chambers,  66  N.  Y. 
42. 

But  see  McQuerry  v.  Wilson,  21  Kv.  L. 
Rep.  112,  50  S.  W.  1099,  which  holds'that 
a  ]>cr8on  supporting  the  widow  of  a  testator 
who  has  devised  land  subject  to  her  sup- 
port is  a  mere  volunteer,  and  cannot  as- 
sert a  lien  upon  the  land  devised,  or  hold 
the  devisee  personally  liable  for  the  value 
thereof. 

Although  a  legatee  might  maintain  a 
bill  to  enforce  a  charge  for  support  against 
real  estate  charged  tlierewith,  yet  a  mere 
volunteer  who  furnislied  such  support  can- 
not do  so;  neitlier  is  he  entitled  to  have  a 
judf^ment  previously  rendered  in  his  favor 
against  a  devisee  for  the  value  of  the  sup- 
I>ort  declared  a  lien  on  the  land.  Halstead 
V.  W'estervelt,  41  N.  J.  Eq.  100,  3  Atl.  270. 

And  a  person  furnishing  support  to  an- 
other under  a  will  making  the  latter's  sup- 
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IK>rt  a  charge  upon  land  devised  to  a  third 
person  is  not  subrogated  to  the  rights  of 
such  legatee  to  the  extent  of  being  entitled 
to  proceed  in  the  same  manner  to  enforce 
the  charge  as  is  given  the  legatee  by  statute. 
Luckenbach's  Estate,  170  Pa.  580*,  33  Atl. 
121. 

Whether  remedy  is  at  law  or  in  equity. 

Where  it  is  sought  to  enforce  merely  the 
personal  liability  of  a  devisee  for  a  legacy 
to  which  his  devise  was  subject,  and  pay- 
ment is  not  sought  out  of  the  devised  real 
estate,  the  legatee  has  an  adequate  remedy 
at  law,  and  is  entitled  to  plant  his  action 
in  a  court  of  law  thus  to  charge  the  dev- 
isee. Burch  v.  Burch,  52  Ind.  136;  Lofton 
v.  Moore,  83  Ind.  112;  Davidson  v.  Coon, 
125  Ind.  497,  9  'L.R.A.  584,  25  N.  E.  601 ; 
Red  V.  Powers,  69  Miss.  242,  13  So.  586; 
Dudgeon  v.  Dudgeon,  87  Mo.  218;  Brown  v. 
Knapp,  79  N.  Y.  136;  Montgomery  v.  Cook, 
6  Watts,  238. 

An  action  at  law  on  a  legacy  may  be 
maintained  by  the  legatee  against  the  dev- 
isee, who  has  accepted  his  devise  subject 
to  the  legacy;  such  action  is  based  upon 
an  implied  assumpsit,  and  is  transitory  in 
its  nature.  Willis  v.  Roberts,  48  Me.  257; 
Brown  v.  Knapp,  supra;  Van  Orden  v.  Van 
Orden,  10  Johns.  30,  6  Am.  Dec.  314;  Wig- 
gin  V.  Wiggin,  43  N.  H.  561,  80  Am.  Dec. 
192. 

Assumpsit  is  a  proper  action  by  a  legatee 
bequeathed  her  support  out  of  devised  real 
estate,  against  the  devisee  or  his  grantee  to 
enforce  the  same,  and  in  such  action  she 
is  entitled  to  recover  the  value  of  such  sup- 
port.    Sheldon  v.  Purple,  15  Pick.  532. 

Compare  with  Pelletreau  v.  Rathbone,  18 
Johns.  428,  which  holds  that  an  action  at 
law  cannot  be  maintained  by  a  legatee  to 
recover  his  legacy  from  a  devisee  of  real 
estate  accepting  a  devise  charged  with  the 
legacy,  unless  he  has  expressly  promised  to 
pay  the  same. 

An  action  on  the  case  to  recover  a  legacy 
charged  upon  di  fie  rent  parcels  of  land  de- 
vised in  severalty  may  he  maintained  by  a 
legatee  jointly  against  the  devisees.  Mont- 
gomery v.  Cook,  supra. 

Ejectment  may  be  maintained  against  a 
grantee  of  a  devisee  of  land  charged  with 
the  support  of  two  mentally  incompetent 
persons.     Ripple  v.  Ripple,  1  Rawle,  386. 

Where  a  legacy  is  made  a  charge  upon 
real  estate  devised  to  another  subject  there- 
to, an  equitable  lien  is  thereby  created  on 
such  real  estate,  and  it  becomes  primarily 
liable  for  the  payment  thereof.  As  already 
seen,  the  devisee  may  be,  and  generally  is, 
by  accepting  the  devise,  also  personally 
liable  for  the  payment  of  the  legacy  to 
which  the  devise  is  subject.  A  status  or 
condition  is  therefore  created  very  similar 
to  that  arising  from  a  real-estate  mortgage 
securing  a  note  or  bond  in  those  jurisdic- 
tions where  a  mortgage  is  held  not  to  trans- 
fer the  legal  title  to  the  mortgagee.  The 
manner  of  enforcing  a  legacy  so  charged 
upon  real  estate  after  acceptance  by  the 
30  L.R.A.(N.S.) 


devisee,  where  it  is  sought  to  hold  both  the 
real  estate  and  the  devisee,  is  very  simi- 
lar to  a  procedure  for  the  foreclosure  of 
such  a  mortgage.  A  personal  decree  may  be 
rendered  against  the  devisee,  to  secure  the 
pa3rment  of  which  the  legacy  will  be  de- 
clared a  lien  upon  the  devised  land,  and  the 
sale  thereof  ordered  in  foreclosure  of  the  lien. 
Harland  v.  Person,  93  Ala.  273,  9  So.  370; 
Dodge  v.  Dodge,  1  Root,  233,  1  Am.  Dec.  40; 
George  v.  McMullin,  3  Del.  Ch.  269;  Mahar 
V.  O'Hara,  9  111.  424;  Raher  v.  Raher,  130 
Iowa,  743,  107  N.  W.  810;  Merritt  v.  Buck- 
nam,  78  Me.  504,  7  Atl.  383;  Sherman  v. 
Sherman,  4  Allen,  392;  Smith  v.  Jackman, 
115  Mich.  192,  73  N.  W.  228;  Horning  v. 
Wiederspalen,  28  N.  J.  Eq.  387;  Fox  v. 
Phelps,  20  Wend.  437,  affirming  17  Wend. 
393;  Hoyt  v.  Hoyt,  85  N.  Y.  142;  Redfield 
v.  Redfield,  126  N.  Y.  466,  27  N.  E.  1032; 
Dunning  v.  Dunning,  147  N.  Y.  686,  42  N. 
E.  722,  affirming  82  Hun,  462,  31  N.  Y. 
Supp.  719;  Dunham  v.  Deraismcs,  165  N. 
Y.  65,  68  N.  E.  789;  Carter  v.  Worrell,  96 
N.  C.  358,  60  Am.  Rep.  420,  2  S.  E.  528; 
Bird  V.  Stout,  40  W.  Va.  43,  20  S.  E.  852; 
Powers  V.  Powers,  28  Wis.  659. 

On  this  point,  in  Merritt  v.  Bucknaro, 
supra,  the  court  reasoned  that  such  a  legacy 
was  not  a  mortgage  according  to  tlie  Maine 
doctrine  of  mortgages,  which  is  that  the 
mortgagee  has  a  legal  estate,  but  that  it 
was  analogous  to  a  mortgage  according  to 
the  doctrine  of  mortgages  which  obtains  in 
some  states,  that  the  legal  estate  is  in  the 
mortgagor;  it  was  said  that  in  tliese  juris- 
dictions the  usual  procedure  to  enforce  a 
mortgage  was  by  process  in  equity,  and  de- 
cree for  the  sale  of  the  land,  and  the  pay- 
ment of  the  debt  out  of  the  proceeds,  the 
residue  to  be  paid  to  the  mortgagor.  The 
court  added  that  such  a  procedure  and  de- 
cree were  applicable  in  that  state  to  a  legacy 
charged  upon  real  estate  devised  to  an- 
other. 

A  legacy  charged  upon  real  estate  de- 
vised to  another  may  be  enforced  as  a  prior 
lien  in  a  proceeding  to  foreclose  a  mort- 
gage given  by  the  devisee.  Qoleman  v. 
Howell    (N.  J.  Eq.)    16  Atl.  202. 

Generally,  it  is  optional  with  the  legatee 
whether  to  proceed  at  law  or  in  equity,  to 
enforce  payment  of  the  legacy  against  a 
devisee  whose  devise  was  subject  thereto. 
Williams  v.  Nichol,  47  Ark.  264,  1  S.  W. 
24?. 

The  liability  of  a  devisee  of  real  estate 
ctarged  with  the  payment  of  a  legacy  may 
be  enforced  by  a  suit  in  equity  against  the 
real  estate  devised,  or  by  a  common-law 
action  directed  against  the  devisee  upon 
his  implied  promise  to  pay  it,  the  promise 
being  implied  from  his  acceptance  of  the 
devise.     Ibid. 

Where  a  legatee  is  given  a  lien  or  charge 
upon  devised  land,  to  secure  payment  of 
the  legacy,  he  has  a  right  to  invoke  the 
power  of  the  court,  whether  of  law  or  of 
equity,  to  exert  its  proper  machinery  to 
render  that  lien  effective  in  producing  the 
amount  of  the  legacy.  Courts  of  equity 
have    many    methods   within    their    power. 
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prominent  among  which  is  judicial  sale,  for 
the  enforcement  of  such  a  legacy,  and  a 
transfer  of  the  whole  or  a  portion  of  the 
devised  property,  as  may  be  necessary,  to 
a  purchaser  who  will  pay  the  amount  of 
money  requisite  to  satisfy  the  charge.  Korn 
V.  Friz,  128  Wis.  428,  107  N.  W.  669. 

llie  fact  that  a  legatee  has  a  remedy  at 
law  for  the  enforcement  of  his  legacy  is 
not  a  bar  to  his  proceeding  in  equity  to 
enforce  the  same  against  the  real  estate 
cliarged  with  payment  thereof,  and  also 
against  the  devisee  accepting  the  same. 
Cady  V.  Cady,  67  Mibs.  425,  7  So.  216; 
Cray  v.  Johnson   (N.  J.  Eq.)   20  Atl.  212. 

And  equity  will  take  jurisdiction  of  a 
proceeding  to  enforce  a  legacy  charged  up- 
on real  estate,  where  such  remedy  is  ade- 
quate and  just  to  all  the  parties,  including 
a  purchaser  of  the  devised  land,  although  by 
the  terms  of  the  will  the  legatee  is  given 
the  right  to  enforce  the  legacy  by  entry 
and  distress.  Duncombe  t.  Greenacre,  6 
Jur.  N.  S.  987. 

— as  affected  by  nature  of  the  legacy. 

Under  some  circumstances,  however, 
equity  has  exclusive  jurisdiction  over  pro- 
ceedings by  a  legatee  to  enforce  payment 
of  his  legacy  from  a  devisee  taking  sub- 
ject thereto.  Indeed,  it  has  been  asserted 
that,  in  general,  equity  has  exclusive  juris- 
diction over  such  proceedings.  Cornish  v. 
Willson,  6  Gill,  299;  Nash  v.  Clarke,  4 
Dana,  69. 

But  this  is  not  the  general  rule,  at  least 
where  the  devisee  is  personally  liable,  un- 
less the  terms  of  the  legacy  or  the  manner 
of  payment  or  other  circumstances  con- 
nected therewith  are  such  that  a  remedy  at 
law  is  not  adequate.  In  such  cases  equity 
has  exclusive  jurisdiction.  Thus,  where  a 
devise  of  real  estate  requires  the  devisees 
to  pay  debts  of  the  testator  sufficient  to 
equalize  their  portion  with  that  of  another 
charge  on  such  real  estate,  a  court  of  equity 
alone  has  jurisdiction  to  adjust  the  rights 
of  the  parties,  and  enforce  the  charge.  Uar- 
land  V.  Person,  supra. 

A  court  of  law  has  no  jurisdiction  in  an 
action  to  enforce  the  personal  liability  of  a 
devisee  of  real  estate  upon  a  legacy  charged 
thereon,  w^here  it  does  not  expressly  ap- 
pear that  the  testator  had  not  intended  also 
to  charge  his  personal  estate  with  payment 
thereof.  Where  both  are  chargeable  there- 
with, equity  has  exclusive  jurisdiction  to 
adjust  the  rights  of  the  parties,  and  to 
enforce  the  charge.  Tole  v.  Hardy,  6  Cow. 
333. 

Where  a  devisee  of  real  estate  charged 
with  a  legacy  payable  in  the  future  upon 
the  happening  of  a  contingency,  interest 
payable  yearly,  became  so  embarrassed  in 
his  pecuniary  affairs  that  he  failed  to  pay 
the  interest,  and  lost  possession  of  the  farm 
against  which  the  legacy  was  charged,  and 
the  rest  of  the  property  devised  to  him  sub- 
ject to  the  charge  had  either  been  conveyed 
away  or  encumbered  to  such  an  extent  that 
a  sale  of  it  was  necessary,  thereby  im- 
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pairing  the  security  for  the  payment  of 
the  legacy  with  the  interest,  the  legatee  is 
entitled  to  the  aid  of  equity  to  raise  the 
amount  of  the  legacy  out  of  the  property 
upon  which  it  is  charged,  the  proceeds  there- 
of to  be  invested  to  carry  out  the  require- 
ments of  the  will  with  reference  to  the 
legacy.  Woodward  v.  Woodward, -28  N.  J. 
Eq.  119. 

— charge    for   support,    education,   etc 

Where  a  charge  of  support  or  other  charge 
of  a  similar  character  is  made  upon  real 
estate  devised  to  another,  it  constitutes  an 
equitable  lien,  upon  the  property,  and  gen- 
erally a  personal  liability  of  the  devisee 
upon  his  acceptance  of  the  devise.  Such 
a  charge  is  enforceable  in  equity,  and  will 
be  enforced  by  fixing  the  value  of  the  sup- 
port, and  declaring  it  a  lien  upon  the  de- 
vised property,  with  a  provision  for  the 
sale  of  the  property  in  satisfaction  thereof 
unless  payment  is  made  by  those  holding 
through  or  under  the  devisee,  in  accordance 
with  the  terms  of  the  decree.  Ellis  v.  Ellis, 
64  N.  J.  Eq.  375,  55  Atl.  103  (support  and 
education  of  minor  child) ;  Borst  v.  Crom- 
mie,  19  Hun,  209. 

A  person  whose  support  is  made  a  charge 
upon  devised  real  estate,  upon  failure  of 
the  devisees  to  support  her,  may  enforce  her 
lien  by  recovering  the  reasonable  value  of 
such  support,  and  have  the  same  declared 
a  lien  upon  the  devised  real  estate,  al- 
though the  same  is  in  the  hands  of  a  sub- 
sequent purchaser  from  the  devisee;  and  she 
is  entitled  to  a  foreclosure  of  such  lien  up- 
on the  real  estate  unless  the  same  is  dis- 
charged by  the  payment  thereof.  Borst  v. 
Crommie,  supra. 

Where  the  widow  of  a  testator,  whose 
support  is  charged  upon  land  devised  to 
others,  is  not  limited  or  restricted  to  any 
particular  place  to  receive  the  maintenance 
provided  by  the  will,  it  is  the  duty  of  those 
charged  with  furnishing  it  to  furnish  it, 
or  tender  performance  to  her,  where  she 
may  choose;  and  where  this  is  not  done, 
she  is  entitled  to  a  decree  in  her  favor  to 
enforce  the  charge  against  the  devisees  or 
their  subsequent  grantees  of  the  real  es- 
tate charged.     Steele's  Appeal,  47  Pa.  437. 

A  charge  upon  devised  real  estate  for  the 
support  of  another  person  entitles  such  per- 
son to  board  and  clothing,  and  a  reason- 
able sum  must  be  allowed  for  these  pur- 
poses or  a  gross  amount  in  commutation 
thereof  out  of  the  proceeds  of  the  sale  of 
the  real  estate.  This  annual  allowance  is 
not  to  be  made  out  of  the  profits  of  the 
estate  in  common  with  the  devisee  and  his 
family;  neither  is  it  to  be  limited  to  a 
proportion  of  the  interest  on  the  proceeds 
of  the  sale,  where  the  devised  real  estate 
has  been  disposed  of  to  different  persons 
ratably  apportioned,  and  charged  upon 
the  different  portions  of  the  real  estate. 
Hutchins  v.  Hutchins,  3  Md.  Ch.  356. 

The  bequest  of  a  specific  number  of 
horses  and  cows,  with  a  proviso  that  the 
same  are  to  be  kept  upon  certain  land  de- 
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vised  to  another  during  the  natural  life 
of  the  legatees,  is  a  charge  upon  the  land 
which  will  be  enforced  in  equity,  by  re- 
quiring the  devisee  to  pay  for  the  hay  and 
pasturage  for  the  animals  mentioned,  and 
making  that  amount  a  standing  charge  up- 
on the  land.  Kingsland  v.  Kingsland,  60 
N.  J.  Eq.  65,  47  Atl.  69. 

The  proper  way  to  enforce  a  charge  for 
support  charged  upon  a  devise  of  real  es- 
tate is  for  equity  to  treat  the  devisee  as 
a  trustee  of  the  person  to  be  supported, 
and  to  make  the  amount  fixed  upon  as  the 
value  of  the  support  a  charge  on  the 
land.     Tolson  v.  Tolson,  10  Gill  &  J.  169. 

In  equity  a  devisee  of  real  estate  charged 
with  the  support  of  the  widow  of  the  tes- 
tator is  considered  a  trustee  for  the  pur- 
pose of  executing  the  provisions  in  her 
favor,  and  by  accepting  the  devise  he  as- 
sumes the  trust,  and  the  estate  devised  is 
not  only  chargeable  in  equity  therewith, 
but  the  devisee  becomes  personally  respon- 
sible for  its  payment  according  to  the  pro- 
visions of  the  will  Mahar  v.  O'Hara,  9 
111.  424. 

A  charge  of  support  upon  the  real  es- 
tate devised  will  in  equity  be  charged  as 
an  annuity  upon  the  devised  real  estate, 
and  enforced  as  such.  Willett  v.  Carroll, 
13  Md.  459. 

Where  real  estate  devised  to  one  person 
is  charged  with  the  support  and  education 
of  an  infant,  such  charge  will  be  declared 
to  be  an  equitable  lien  upon,  and  enforced 
out  of,  real  estate  thereafter  purchased  by 
the  devisee  from  the  proceeds  of  the  de- 
vised land.  Murphy  v.  Carlin,  113  Mo.  112, 
36  Am.  St.  Rep.  699,  20  S.  W.  786. 

A  person  whose  support  has  been  charged 
against  real  estate  devised  to  another  can- 
not maintain  assumpsit  against  several 
different  purchasers  of  different  portions  of 
such  real  estate,  to  recover  from  them  the 
value  of  such  support,  the  remedy  being  in 
equity,  where  the  charge  can  be  enforced, 
and  the  amount  thereof  apportioned  against 
different  parcels  of  the  land.  Pickering  v. 
Pickering,  16  N.  H.  281. 

Compare  with  Swasey  v.  Little,  7  Pick, 
296,  which  holds  that  an  action  of  assumpsit 
may  be  maintained  to  recover  an  annuity 
made  a  charge  upon  real  estate  devised, 
and  subsequent  purchasers  of  different  por- 
tions Af  such  real  estate  may  be  joined  in 
the  action. 

Where  the  support  and  education  of  an 
infant  is  made  a  charge  upon  real  estate 
devised,  the  legatee  may  recover  damages' 
from  the  devisee  accepting  the  devise  for 
his  failure  to  provide  the  support  and  edu- 
cation charged  thereon.  Watt  v.  Pittman, 
125  Ind.  168,  25  N.  E.  191. 

— annuity. 

Where  certain  devised  real  estate  is 
charged  with,  and  made  subject  to,  the  pay- 
ment of  an  annuity  a  court  of  equity  may 
appoint  a  receiver  for  the  purpose  of  col- 
lecting and  applying  rents  from  such  real 
estate  to  the  satisfaction  of  a  decree  in 
favor  of  the  annuitant.  Gee  v.  Gee,  204 
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111.  588;  68  N.  E.  515;  Watt  v.  Pittman, 
supra;  Willis  v.  Roberts,  48  Me.  257;  Wig- 
gin  V.  Wiggin,  43  N.  H.  561,  80  Am.  Dec. 
192;  Kelsey  v.  Deyo,  3  Cow.  133;  Beecker 
V.  Beecker,  7  Johns.  99,  5  Am.  Dec.  246; 
Van  Orden  v.  Van  Orden,  10  Johns.  30,  6 
Am.  Dec.  314. 

A  court  of  equity  has  discretionary  power 
to  order  a  sale  or  mortgage  of  real  estate 
charged  with  the  payment  of  an  annuity, 
in  order  to  realize  a  sum  sufficient  to 
satisfy  the  annuity.  •  Tucker  v.  Tucker 
[1893 J  2  Ch.  323. 

When  action  may  be  brought. 

An  action  against  a  devisee  of  an  estate 
in  remainder  charged  with  the  legacy  can- 
not be  maintained  at  law  prior  to  the  ex- 
piration of  the  intervening  life  estate,  al- 
though he  has  accepted  the  devise,  and  paid 
a  portion  of  the  legacy.  Duncan  v.  Prent- 
ice, 4  Met.   (Ky.)  216. 

A  legacy  charged  upon  land  devised  to 
another  creates  an  equitable  lien  thereon, 
which  equity  will  enforce  even  after  the  final 
settlement  of  the  estate.  Davidson  v.  Coon, 
125  Ind.  497,  9  L.R.A.  584,  25  N.  E.  601. 

A  devisee  accepting  a  devise  charged  with 
a  legacy  to  be  paid  out  of  the  proceeds  of 
the  real  estate  cannot  be  required  to  pay 
anything  on  the  legacy  until  after  a  sale 
of  the  real  estate.  Haskett  v.  Alexander, 
134  Ind.  543,  34  N.  E.  325. 

Enforcement  of  legacy  in  orphans',  surro- 
gate, or  probate  court. 

• 

In  Pennsylvania,  by  statutory  enactment 
of  1834,  the  orphans'  court  has  exclusive 
jurisdiction  of  proceedings  by  a  legatee  to 
enforce  his  lien  against  real  estate  devised 
to  another  subject  thereto.  Strickler  v. 
Sheaffer,  5  Pa,  240;  Reed  v.  Reed,  5  Pa. 
241,  note;  Downer  v.  Downer,  9  Pa.  302; 
Hamilton  v.  Whitely  Twp.  12  Pa.  147; 
Swoope's  Appeal,  27  Pa.  58;  Marcy's  Es- 
tate, 22  Pa.  140;  Wertz's  Appeal,  69  Pa. 
173;  Pierce  v.  Livingston,  80  Pa.  99;  Eyre's 
Appeal,   106  Pa.   184. 

Where  the  support  of  one  person  is 
charged  upon  the  real  estate  devised  to  an- 
other, such  support  cannot  be  enforced  by 
ejectment  proceedings  against  the  devisee 
to  recover  possession  of  the  devised  land, 
but  proceedings  should  be  had  in  the 
orphans'  court  to  enforce  against  the  land 
the  lien  created  thereon  for  such  support. 
Craven  v.  Bleakney,  9  Watts,  19. 

But  jurisdiction  in  the  orphans'  court 
to  enforce  the  payment  of  a  legacy  charged 
upon  real  estate  devised  to  another  is  ex- 
clusive only  where  relief  is  sought  against 
the  land;  where  the  devisee  accepts  the  de- 
vise, and  thereby  becomes  personally  re- 
sponsible for  its  payment,  an  action  by  the 
legatee  to  enforce  this  personal  liability 
may  be  maintained  in  a  court  of  common 
pleas.  Headley  v.  Renner,  129  Pa.  542,  18 
Atl.  549. 

To  the  same  effect  is  Etter  v.  Greenawalt, 
98  Pa.  422;  Eyre's  Appeal,  supra;  Dins- 
more  V.  Ramsay,  2  Pa.  Dist.  R.  657. 
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Where  a  devisee  dies  before  a  testator, 
legatees  whose  legacies  are  made  a  charge 
upon  the  devised  land  may  enforce  the  same 
by  a  sale  of  the  land  under  a  decree  of  the 
orphans'  court.     Solliday  v.  Gruver,  7  Pa. 

Where  a  devisee  of  real  estate  subject  to 
a  legacy  or  annuity  in  favor  of  the  widow 
of  the  testator  becomes  the  administrator 
of  such  legatee,  her  heirs,  upon  petition 
to  the  orphans'  court  having  jurisdiction 
of  the  legatee's  estate,  may  have  the  amount 
of  such  legacy  charged  against  the  adminis- 
trator, he  having  failed  to  pay  it  during 
the  lifetime  of  the  legatee.  Smith  r.  Smith, 
7  Md.  55. 

And  where  land  is  devised  with  direction 
to  the  devisee  to  pay  certain  legacies  as 
each  legatee  arrives  at  his  majority,  and  tlie 
devisee  dies  before  all  of  such  legatees  at- 
tain the  requisite  age,  his  estate  remains 
liable  to  such  legatees  upon  the  maturity  of 
their  legacy,  and  it  is  the  duty  of  the  ad- 
ministrator to  pay  the  same;  and  this  is 
true  although  such  legatees  are  heirs  of 
the  devisee,  aJ]d,  as  such  heirs,  take  the  de- 
vised land  by  inheritance.  Case  v.  Hall. 
52  Ohio  St.  24,  25  L.R.A.  766,  38  N.  E. 
618. 

The  personal  liability  of  a  devisee  of  real 
estate  charged  with  a  legacy  arises  from 
his  acceptance  thereof,  and  is  a  valid  claim 
against  his  estate  where  he  dies  after  ac- 
ceptance, but  before  paying  the  legacy;  and 
the  same  may  be  enforced  as  any  other 
claim  against  his  estate.  Glen  y.  Fisher, 
6. Johns.  Ch.  33,  10  Am.  Dec.  310. 

Compare  with  Mitchell  v.  Mitchell,  3  Md. 
Ch.  71,  which  holds  that  while  a  devisee 
of  real  estate  charged  with  a  legacy,  upon 
accepting  the  devise,  becomes  personally 
bound  for  the  payment  of  the  legacy,  yet, 
where  he  dies  without  having  paid  it,  the 
devised  real  estate  is  primarily  liable  for 
tlie  payment  thereof,  rather  than  the  es- 
tate of  the  devisee. 

Election  of  remedies. 

The  fact  that  a  legatee  has  a  lien  upon 
real  estate  for  the  payment  of  his  legacy, 
and  that  the  devisee  of  such  real  estate  is 
also  personally  liable  for  the  payment 
thereof,  does  not  make  his  remedy  against 
the  land  or  the  devisee  personally  incon- 
sistent in  the  sense  that  an  election  to  pur- 
sue one  remedy  will  thereafter  preclude  re- 
course to  the  other.  On  the  contrary,  such 
remedies  are  cumulative  merely,  and  either 
or  both  may  be  pursued  until  the  legacy 
has  been  satisfied.  (Sec  Stbinqeb  v.  Gam- 
ble.) In  this  connection,  however,  it 
will  be  noted  that,  as  a  matter  of  pro- 
cedure, if  the  legatee  seeks  the  aid  of 
equity  to  enforce  his  legacy  as  a  charge  up- 
on real  estate  devised  to  another,  in  those 
jurisdictions  where,  in  such  proceeding,  he 
18  entitled  also  to  a  personal  decree  against 
a  devisee,  if  he  fails  to  ask  for  this  relief 
in  his  prayer  for'  relief,  but  merely  seeks 
a  sale  of  the  property,  he  cannot  thereafter 
obtain  a  personal  judgment  against  the  dev- 
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isee.  For  a  case  where  this  rule  was  ajH 
plied,  see  Cook   v.  Grant,   1  Paige,  407. 

The  fact  that  a  legatee  obtained  a  judg- 
ment against  a  devisee  for  the  amount  of 
a  note  given  to  cover  a  legacy,  and  also 
presented  her  claim  to  the  auditors  in  an 
attachment  proceeding  issued  in  her  behalf, 
did  not  bar  her  from  thereafter  asserting 
and  enforcing  her  lien  upon  the  real  estate 
charged  with  the  legacy,  although  in  the 
hands  of  third  persons.  Schanck  v.  Arrow- 
smith,  9  N.  J.  Eq.  314.  The  court  reasoned 
that  the  fact  of  the  legatee  obtaining  judg- 
ment against  the  devisee  did  not  affect  her 
lien  under  the  will,  since  she  had  two  reme- 
dies within  her  reach.  She  could  prosecute 
the  devisee  on  his  personal  liability,  or  en- 
force  her  lien  against  the  land.  She  might 
pursue  both  her  remedies  simultaneously 
without  affecting  either,  or  one  of  them  at 
her  pleasure,  and  until  the  debt  was  dis- 
charged by  actual  payment,  no  objection 
could  be  made  to  either  prosecution. 

The  acceptance  of  a  devise  of  real  estate 
imposes  a  personal  obligation  upon  the  dev- 
isee where  such  devise  is  charged  with  the 
support  of  the  widow  of  the  testator,  the 
payment  of  which  is  made  a  condition  of 
the  devise;  and  this  obligation  may  be  en- 
forced by  a  suit  to  recover  a  personal  judg- 
ment against  the  devisee  to  an  amount  ex- 
ceeding the  value  of  the  real  estate  de- 
vised,  and  such  judgment  may  be  enforced 
either  against  the  devisee  personally,  or  by 
resort  to  the  land  devised,  or  against  the 
devisee  personally  to  the  extent  of  his 
available  assets  and  against  the  land  for 
the  balance.  Porter  v.  Jackson,  95  Ind. 
210,  48  Am.  Rep.  707. 

A  legatee,  by  accepting  a  bond  from  the 
devisees  whose  real  estate  is  devised  to 
them  subject  to  such  legacy,  does  not  there- 
by waive  or  release  the  devisees  from  their 
personal  obligation  to  her,  and  such  bond 
does  not  operate  to  discharge  the  devised 
land  from  the  legaev.  Kelsey  v.  Western, 
2  N.  Y.  500. 

Where  an  executor  takes  an  estate  charged 
with  the  support  of  a  third  person,  and 
gives  a  bond  for  the  payment  of  the  debts 
and  legacies,  upon  his  death  without  pay- 
ment the  claim  can  be  enforced  against  his 
estate,  and  the  legatee  may  also  charge  the 
land,  as  that  remains  charged  until  the 
actual  payment  of  the  legacy.  Copp  v. 
Hersey,  31  N.  H.  317. 

The  fact  that  a  legatee  had  a  right  of  ac- 
tion upon  a  bond  given  by  a  devisee  to  pay 
debts  and  legacies  does  not  preclude  action 
against  the  purchasers  of  the  real  estate 
from  the  devisee,  as  that  is  merely  a  cumu- 
lative remedy.  Sheldon  v.  Purple,  15  Pick. 
532. 

A  subsequent  purcliaser  of  real  estate  de- 
vised subject  to  a  legacy  cannot  maintain 
a  bill  in  equity  to  require  the  legatee  to 
look  to  a  bond  filed  by  the  devisee  to  pay 
the  debts  and  legacies,  since  the  bond  is 
at  most  only  a  supplementary  obligation. 
Amherst  College  v.   Smith,   134  Mass.  543. 

A  subsequent  purchaser  of  land  from  a 
devisee  who  was  devised  the  same  subject 
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to  an  annuity  cannot  require  a  legatee  to 
resort  to  the  personal  obligation  of  the  dev- 
isee on  a  bond  given  by  him,  Ix^fore  at- 
tempting to  enforce  a  lien  on  the  land. 
Evans  V.  Sowles,  51  Vt.  177. 

Compare  with  Dodge  v.  Manning,  1  N. 
Y.  298,  which  holds  that  a  devisee,  by  ac- 
cepting a  devise  of  real  estate  charged  with 
a  legacy,  becomes  personally  liable  for  the 
payment  of  the  legacy,  and  the  remedy 
against  him  should  be  first  exhausted,  be- 
fore a  subsequent  purchaser  on  a  mortgage 
foreclosure  sale  of  a  mortgage  given  by  tlie 
devisee  of  the  real  estate  should  be  charged 
in  respect  of  such  real  estate. 

A  devise  of  land  merely  accompained  by 
a  direction  to  the  devisee  to  pay  certain 
sums  to  other  persons  does  not  constitute 
such  sums  a  charge  upon  the  land;  they, 
however,  become  a  personal  charge  against 
the  devisee  upon  his  accepting  the  devise, 
and  this  liability  is  not  merged  in  a  bond 
executed  by  him  to  the  legatees  for  the  pay- 
ment of  the  legacies.  Miltenberger  v. 
Schlegel,  7  Pa.  241. 

See,  further,  as  to  election  of  remedies, 
Stbinoeb  v.  Gamble. 

Right  of  legatee  to  possession  of  real  es- 
tate charged  with  the  legacy. 

Where  a  devise  of  real  estate  is  subject 
to  a  charge  for  the  support  of  the  widow 
of  a  testator,  upon  the  failure  of  the  dev- 
isee or  his  grantees  to  provide  such  sup- 
port, the  widow  is  entitled  to  enter  upon 
the  estate,  and  hold  possession  until  her 
support  is  furnished;  or  she  may  maintain 
a  petition  in  chancery,  and  such  petition 
is  not  subject  to  abatement  upon  the  ground 
that  she  has  an  adequate  remedy  at  law. 
Dodge  V.  Dodge,  1  Root,  233,  1  Am.  Dec. 
40. 

Compare  with  Thomas  v.  Boyd,  13  Ind. 
333,  which  holds  that  a  devise  of  real  es- 
tate subject  to  the  support  of  the  widow 
of  the  testator  does  not  give  the  primary 
right  to  the  widow  to  control  the  land  de- 
vised, but,  on  failure  or  refusal  of  the  dev- 
isees to  provide  for  her  as  provided  in  the 
will,  gives  her  the  right  to  subject  the  land 
to  that  purpose. 

A  person  whose  support  is  charged  on 
devised  real  estate  is  not  ordinarily  entitled 
to  the  possession  thereof,  but  if  sucli  pos- 
session is  necessary  to  provide  the  support, 
it  will  not  be  interfered  with.  Harris  v. 
Ross,  67  N.  C.  (4  Jones.  Eq.)  413. 

See  Dinan  v.  Coneys,  143  N.  Y.  544,  38 
N.  E.  715,  which  holds  that  the  existence 
of  a  legacy  charged  upon  real  estate  devised 
to  another  gives  the  legatee  no  right  of 
possession  as  against  the  devisee,  whether 
the  legacy  is  paid  or  not,  and  in  an  action 
of  ejectment  by  the  devisee  against  the 
legatee,  to  obtain  possession  of  the  devised 
real  estate,  the  legatee  cannot  set  up  his 
legacy  as  a  counterclaim.  A.  G.  S. 
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PKWSYLVANIA    SUPREME   COURT. 

NORRIS  E.  HENDERSON 
v. 

JOHN  W.  JENNINGS,  Appt. 
(228   Pa.   188,   77  Atl.   463.) 

Sale   —  mortgage  <«   passing   title. 

1.  The  title  to  the  mortgage  passes  at 
the  time  of  making  the  contract,  where  one 
interested  in  a  building  operation  agrees 
with  a  materialman  that  if  he  will  furnish 
certain  materials  for  the  project,  and  take 
in  part  payment  a  specifically  described 
mortgage  on  the  property,  "to  purchase 
from  you  within  sixty  days  after  its  de- 
livery" the  mortgage,  the  contractor  stat- 
ing "I  purchase  simply  what  you  get." 

Damages  -^  failure  to  pay   for  mort-* 
gage. 

2.  The  measure  of  damages  for  breach 
of  a  contract  to  purchase  a  specifically  des- 
ignated mortgage  within  sixty  days  after 
its  delivery  by  the  mortgagor  to  the  mort- 
gagee is  the  price,  and  not  the  difference 
between  the  price  and  the  market  value  of 
the  mortgage,  since  the  title  passes  when 
the  contract  is  made. 

(May  2,  1910.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Court  of  Common  Pleas  No.  2 
for  Philadelphia  County  in  plaintiff's  favor 
in  an  action  brought  to  recover  damages 
for  breach  of  a  contract  to  purchase  a 
certain  mortgage.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Francis  J.  Maneely  and  Mor- 
ris Dos  Passos  for  appellant. 

Messrs.  Alfred  D.  Wller  and  William 
H.  Peace,  for  appellee: 

As  the  bond  and  mortgage  had  been  exe- 
cuted, was  duly  recorded,  and  was  in  the 
possession  of  the  Union  Trust  Company  to 
deliver  to  the  plaintiff,  and  was  later  duly 
assigned  to  plaintiff,  and  defendant  agreed 
to  pay  for  it  in  sixty  days  after  its  delivery 
to  plaintiff,  the  title  to  it  passed  to  de- 
fendant under  his  contract,  and  plaintiff 
should  recover  the  full  price  of  the  mort- 
gage* 

Reynolds  v.  Callender,  19  Pa.  Super.  Ct. 

Note.  —  Although  there  are  many  cases 
passing  on  the  general  question  as  to  the 
remedies  of  the  seller  under  an  executed 
contract  when  the  buyer  refuses  to  accept 
the  goods  sold,  the  rules  applicable  to  those 
casesf  do  not  seem  heretofore  to  have  been 
applied  in  a  case  where  the  purchaser  re- 
fused to  accept  a  mortgage  which  at  the 
time  of  the  sale  was  not  in  existence. 
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610;  Unexcelled  Fire-VVorka  Co.  v.  Polites, 
130  Pa.  636,  17  Am.  St.  Rep.  788,  18  Atl. 
1058;  Guillon  v.  Earnshaw,  169  Pa.  471, 
32  All.  545;  Ballentine  v.  Robinson,  46 
Pa.  179;  Field  v.  Schuster,  26  Pa.  Super. 
Ct.  82;  Sedgw.  Damages,  8th  ed.  §  753; 
Gross  V.  Ajello,  132  App.  Div.  25,  116  N.  Y. 
Supp.  380;  Heilbninn  v.  Weislow,  129  App. 
Div.  632,  114  N.  Y.  Supp.  50;  Pearson  v. 
Mason,  120  Mass.  63. 

Stewart,  J.,  delivered  the  opinion  of  the 
court: 

'Ihe  defendant  was  interested — to  what 
extent  we  do  not  know,  nor  is  it  material 
— with  one  Sharp  in  a  building  operation 
in  Philadelphia.  The  plaintiff  proposed  to 
supply  them  with  the  hardware  required 
in  the  construction  of  certain  buildings,  for 
the  sum  of  $3,072.  The  terms  of  payment 
offered  him  were  60  per  cent  cash  and  60 
per  cent  in  a  second  mortgage  or  mortgages 
upon  the  buildings.  He  at  first  declined 
these  terms.  Thereupon  it  was  proposed 
that,  if  he  would  accept  the  terms  offered, 
Jennings  would  purchase  from  him  the 
mortgage  or  mortgages  within  sixty  days 
after  they  were  delivered  to  him  at  the  face 
value,  less  10  per  cent.  This  was  satis- 
factory to  the  plaintiff,  and  the  contract 
was  accordingly  entered  into,  Jennings  on 
a  separate  paper  obligating  himself  to  pur- 
chase from  the  plaintiff  the  particular 
mortgage  for  $1,550,  which  plaintiff  had 
finally  agreed  to  accept.  Plaintiff,  having 
received  the  mortgage,  at  the  expiration  of, 
not  within,  the  sixty  days,  requested  Jen- 
nings to  redeem  his  promise  by  purchasing 
the  mortgage.  Jennings  refused,  and  plain- 
tiff then  brought  this  action  to  recover  the 
price  Jennings  had  agreed  to  pay.  The  trial 
resulted  in  a  verdict  for  plaintiff  for  the 
amount  claimed. 

Tnere  is  but  one  assignment  of  error  that 
calls  for  consideration.  The  recovery  was 
permitted  for  the  full  contract  price  for 
the  mortgage.  It  is  insisted  that  the  true 
and  only  measure  of  damage  in  such  case 
is  the  difference  between  the  contract  price 
and  the  market  value  at  the  time  and  place 
of  delivery,  and  that,  inasmuch  as  plaintiff 
had  not  shown  any  loss,  he  was  not  entitled 
to  recover  anything.  The  question  turns  on 
the  construction  of  the  contract.  Jennings's 
written  offer  was  in  these  words,  addressed 
to  the  plaintiff:  "In  consideration  of  your 
entering  into  an  agreement  with  Richard  H. 
Sharp,  and  your  paying  me  a  commission 
of  10  per  cent  on  the  face  amQunt  thereof, 
I  hereby  agree  to  purchase  from  you  within 
sixty  days  after  its  delivery  to  you  a  certain 
mortgage  of  $1,550,  described  in  schedule 
C  of  your  contract  with  Mr.  Sharp,  and  in 
connection  with  the  ninety-six  buildings 
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about  to  be  erected  in  the  Forty-Second 
ward  of  Philadelphia,  without  r^ard  to 
title,  completion,  street  improvements,  lia- 
bility for  mechanics'  or  municipal  claims, 
as  I  purchase  simply  what  you  get."  The 
jury  found  as  a  fact  that  plaintiff  acceptcnl 
this  offer,  and,  relying  upon  it,  contracted 
with  Sharp  to  supply  the  required  hard- 
ware for  the  buildings,  and  accept  in  part 
consideration  the  mortgage  described  in -the 
offer.  This  states  the  whole  contract.  As 
between  the  plaintiff  and  Jennings,  touch- 
ing the  mortgage,  was  it  an  actual  sale  or 
merely  a  contract  to  purchase?  In  other 
words,  was  it  an  executed  or  executory  con- 
tract? If  the  former,  then  title  to  the 
mortgage  at  once  passed  to  Jennings,  sub- 
ject to  the  plaintiff's  right  of  lien  until  the 
conditions  were  complied  with,  or  until  full 
delivery  (Winslow  v.  Leonard,  24  Pa.  14, 
62  Am.  Dec.  354)-;  and  in  such  case  the 
measure  of  damage  would  be  the  contract 
price  (Ballentine  v.  Robinson,  46  Pa.  177). 
In  the  case  last  cited  we  have  this  very 
satisfactory  exposition  of  the  law.  "Where 
a  sale  of  goods  has  been  made  and  they 
have  been  delivered,  it  is  plain  the  measure 
of  damages  for  nonpayment  is  the  stipu- 
lated price.  About  that  there  is  no  dif- 
ficulty. Doubts,  however,  have  been  enter- 
tained where  goods  have  been  sold,  and  not 
delivered  in  consequence  of  the  refusal  of 
the  buyer  to  complete  the  contract.  It  has 
sometimes  been  said  the  standard  for 
measurement  is  the  excess  of  the  contract 
price  over  the  market  value.  Yet  where 
the  subject  of  the  same  is  a  specific  article, 
where  the  contract  has  been  so  far  com- 
pleted as  to  pass  the  property  in  the  article 
to  the  vendee,  the  possession  being  retained 
only  because  the  price  is  not  paid,  there 
seems  to  be  no  good  reason  why  the  vendor 
should  not  be  permitted  to  recover  the 
agreed  value.  He  has  fully  complied  with. 
all  that  he  was  under  obligation  to  do.  He 
has  parted  with  his  property,  and  given  the 
full  equivalent  for  the  stipulated  price. 
His  right  to  the  property  having  passed  to 
the  vendee,  his  right  to  the  price  would  ap- 
pear to  be  consummate."  This  marks  the 
distinction  as  to  the  measure  of  damages 
in  case  where  the  default  is  in  connection 
with  an  executed  contract,  and  where  it  is 
in  connection  with  a  simple  contract  to 
sell.  In  the  latter,  the  measure  of  damage 
is  determined  by  the  general  rule  of  differ- 
ence between  contract  price  and  market 
value;  in  the  former,  the  contract  price  is 
the  measure. 

Did  the  right  of  property  in  the  mort- 
gage, as  between  vendor  and  vendee,  pass  to 
the  latter  upon  the  plaintiff's  acceptance  of 
the  defendant's  offer?  This  depends  upon 
the  intention  of  the  parties  as  it  is  to  be 
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derived  from  the  contract  and  its  circum- 
stances. We  are  of  opinion  tJi^^t  it  did  pass. 
The  subject  of  the  sale  was  a  specific  thing, 
distinctly  designated  in  the  contract,  and 
unassociated  with  anything  else.  The  lan- 
guage of  the  offer  following  a  description 
of  the  mortgage  is:  "I  purchase  simply 
what  you  get."  "Where  there  is  a  sale  of 
goods  generally,  no  property  in  them  passes 
till  delivery,  because  until  then  the  very 
goods  are  not  ascertained.  But  where  by 
the  contract  itself  the  vendor  appropriates 
to  the  vendee  a  specific  chattel,  and  the 
latter  thereby  agrees  to  take  that  specific 
chattel  and  to  pay  the  stipulated  price,  the 
parties  are  then  in  the  same  situation  as 
they  would  be  after  a  delivery  of  goods  in 
pursuance  of  a  general  contract.  The  very 
appropriation  of  the  chattel  is  equivalent 
to  delivery  by  the  vendor,  and  the  assent  of 
the  vendee  to  take  the  specific  chattel  and 
to  pay  the  price  is  equivalent  to  his  ac- 
cepting possession.  The  effect  of  the  con- 
tract, therefore,  is  to  vest  the  property  in 
the  bargainee."  1  Benjamin,  Sales,  §  315. 
Tlie  above  quotation,  from  the  text  of  the 
authority  cited  is  adopted  from  the  opinion 
of  Baron  Parke  in  Dixon  v.  Yates,  5  Barn. 
&  Aa.  313,  23  Eng.  Rul.  Cas.  385.  The  rule 
as  there  expressed  has  been  very  generally 
accepted  and  enforced,  confining  it,  of 
course,  to  the  controversies  between  vendor 
and  vendee,  with  no  intervening  rights  to 
be  disturbed.  Our  own  state  authorities 
give  most  unqualified  recognition  to  the 
rule. 

The  case  of  Winslow  v.  Leonard,  supra,  is 
directly  in  point.  Equally  so  is  Ballentine 
V.  Bx)binson,  supra.  No  less  explicit  are 
Gonser  v.  Smith,  116  Pa.  452,  8  Atl.  770, 
and  Com.  v.  Hess,  148  Pa.  98,  17  L.R.A.  17G, 
33  Am.  St.  Rep.  810,  23  Atl.  977.  The 
opinion  of  Paxson,  Ch.  J.,  in  the  case  last 
cited,  contains  a  very  full  and  careful  re- 
view of  all  the  authorities  on  the  subject. 
We  see  nothj^ng  in  the  facts  of  the  case  to 
take  it  out  of  the  operation  of  this  general 
rule.  That  the  mortgage  was  not  in  actual 
existence  at  the  time  the  contract  was 
entered  into  is  unimportant.  "In  relation 
to  things  not  yet  in  existence,  or  not  yet 
belonging  to  the  vendor,  the  law  considers 
them  as  divided  into  two  classes,  one  of 
which  may  be  sold,  while  the  other  can  only 
be  the  subject  of  an  agreement  to  sell,  of  an 
executory  contract.  Things  not  yet  exist- 
ing which  may  be  sold  are  those  which  are 
said  to  have  a  potential  existence;  that  is, 
things  which  are  the  natural  product  or  ex- 
pected increase  of  something  already  belong- 
ing to  the  vendor."  1  Benjamin,  Sales,  § 
78.  The  rule  is  thus  stated  by  2  Story  on 
Contracts,  §  75.  "So,  also,  although  the 
thing  to  be  sold  have  no  actual  and  present 
30  L.R.A.(N.S.) 


existence,  yet,  if  it  be  the  anticipated  prod- 
uct or  increase  of  something  to  which  the 
seller  has  a  vested  right,  the  sale  will  be 
good."  Under  this  general  rule,  it  has 
been  decided  that  the  earnings  of  an  en- 
gagement of  service  already  entered  into 
may  be  the  subject  of  a  present  sale.  One 
may  assign  earnings  arising  out  of  a  con- 
tract of  service  already  entered  into,  but 
not  those  of  a  prospective  service.  In  the 
one  case  the  earnings  have  a  potential  exist- 
ence, though  there  is  a  possibility  that 
they  may  never  materialize.  In  the  other 
there  is  nothing  more  than  a  mere  possi- 
bility of  existence.  Hartley  v.  Tapley,  2 
Gray,  505;  Augur  v.  New  York  Belting  & 
Packing  Co.  39  Conn.  536,  and  Farnsworth 
V.  Jackson,  32  Me.  419,  further  illustrate 
the  rule.  In  the  present  case  the  obligation 
on  part  of  the  defendant  became  binding  at 
once  upon  the  plaintiff's  entering  into  the 
contract  with  Sharp,  and  defendant  at  once 
acquired  a  present  right  to  the  mortgage 
under  his  contract,  which  would  ripen  into 
a  perfect  title  by  lapse  of  time.  It  was 
not  the  case  of  a  mere  possibility  coupled 
with  no  interest;  nor  was  it  a  case  of  one 
selling  something  which  he  did  not  have, 
but  which  he  expected  to  buy  in  the 
general  market.  This  one  particular  mort- 
gage was  the  thing  sold,  and  at  the  time 
of  the  sale  nobody  had  any  right  to  it  ex- 
cept the  plaintiff. 

The  assignments  of  error  are  overruled, 
and  the  judgment  is  afl^rmed. 
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GEORGE  BURNS  et  al. 
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Criminal  law  -*  misdemeanor  —  dis- 
turbing meeting. 

It  is  a  misdemeanor  at  common  law 
wantonly  to  disturb  an  assembly  of  persons 
met  together  for  any  lawful  purpose,  such 
as  the  enjoyment  of  a  Christmas  tree,  and 
this  law  is  not  changed  by  a  statute  pro- 

\ote.  —  Character  of  meeting  essential 
to  the  offense  of  disturbing  a  meet' 
ing. 

This  note  is  confined  to  the  single  ques- 
tion as  to  the  kinds  of  meetings  within  the 
purview  of  the  common-law  or  statutory  of- 
fense of  disturbing  meetings.  It  is  not  con- 
cerned with  the  question  whether  the  offense 
may  be  committed  by  acts  done  before  the 
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viding  for  the  punishment  of  anyone  who 
shall  disturb  a  meeting  for  religious,  edu- 
cational, or  literary  purposes,  or  for  the 
promotion  of  temperance. 

(October  1,  1910.) 

APPEALS  by  the  State  from  orders  of 
the  Circuit  Court  for  Loudon  County 
fuashing  indictments  for  disturbing  a  pub- 
iio   assemblage   in   violation    of    law.     Re- 
versed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Walter  W.  Faw,  for  the  State: 
It    is    a    misdemeanor    at    common    law 
wantonly    to     disturb     an     asscmblap^e    of 
persons  met  together  for  any  specific  and 
lawful    purpose,    particularly    meetings    of 
a  distinctly  moral  or  benevolent  character. 


2  Wharton,  Crim.  Law,  10th  ed.  §  1556;  1 
Bishop,  New  Crim.  I^w,  §  54*2;  2  Bishop, 
New  Crim.  Law,  g  301;  People  v.  Crowley, 
23  Hun,  412. 

As  the  statute  docs  not  include  and  cover 
the  present  case,  it  leaves  the  law  as  it  was 
before  its  enactment.  • 

State  v.  Cooper,  120  Tenn.  553,  113  S. 
W.  1048,  15  A.  &  E.  Ann.  Cas.  1116. 

Messrs.  Frank  R.  Harrison  and  John 
J.   Blair  for  appellees. 

Beard,  J.,  delivered  the  opinion  of  the 
court : 

The  indictment  in  this  case  charges  that 
"Sam  Watkins,  Henry  Jackson  (and?), 
Charles  Dobson,  heretofore,  on  the  25th  day 
of  December,  1909,  in  the  county  aforesaid, 


assembling,  or  after  the  dispersal,  of  sucli 
a  meeting  with  the  question  what  amounts 
to  a  disturbance  of  such  a  meeting,  or  any 
other  questions  affecting  other  ingredients 
of  the  offense.  The  question  whether  tlie 
statutory  provisions  on  the  subject  of  dis- 
turbing meetings  preclude  a  prosecution  at 
common  law  is  also  beyond  the  scope  of  this 
note,  unless  the  contention  was  that  the  enu- 
meration of  meetings  in  the  statute  is  ex« 
elusive,  and  for  that  reason  prevents  a  prose- 
cution at  common  law  for  disturbing  a 
meeting  within  the  purview  of  the  common- 
law  offense,  but  not  named  in  the  statute. 

Religious  meetings. 

— in  general. 

There  is  no  doubt  that  meetings  for  public 
worship  are  in  general  within  the  purview 
of  the  statutory  or  the  common-law  of- 
fenpe.  This  is  assumed  by  a  multitude  of 
eases  dealing  with  questions  not  within  the 
scope  of  this  note.  The  question  here  con- 
sidered is  merely.  What  are  meetings  for 
public  religious  worship  within  the  pur- 
view of  the  offense. 

It  is  stated  in  State  v.  Jasper,  15  N.  C. 
(4  Dev.  L.)  323,  holding  that  the  disturb- 
ance of  a  public  religions  meeting  was  a 
misdemeanor  and  indictable  at  common  law, 
that  while  that  was  also  the  rule  in  Eng- 
land with  respect  to  the  Established  Church, 
it  was  not  the  case  with  respect  to  Dis- 
senters, for  whose  protection  it  was  neces- 
sary to  pass  specific  statutes. 

The  point  is,  of  course,  only  of  historical 
interest,  but  it  may  be  noted  that  as  early 
as  R.  V.  Hube,  5  T.  R.  642,  it  was  held  that 
a  dissenting  congregation  was  protected 
from  disturbance. 

And  so,  according  to  a  dictum  of  Lord 
Mp"sfield  in  R.  v.  Wroughton,  3  Burr.  1083, 
Methodists  and  Dissenters  had  a  right  to 
the  protection  of  the  court  if  interrupted  in 
their  decent  and  quiet  devotions. 

So,  the  statute  protecting  from  riotous, 
violent,  or  indecent  behavior,  any  cathedral, 
church,  chapel,  or  churcliyard,  applies  as 
well  to  persons  in  Holy  Orders  as  to  lavmen. 
Vallancey  v.  Fletcher  [1897]  1  Q.  B.  266.  ' 
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In  this  country  it  is  clear  that  if  the 
meeting  can  be  properly  regarded  as  one 
for  public  worship,  the  fact  that  it  may 
not  conform  to  the  modes  and  forms  of  wor- 
ship observed  in  more  conventional  organi- 
zations will  not  deprive  it  of  the  protection 
of  the  law. 

Thus,  the  nature  and  form  of  worship  is 
Immaterial.    Kinney  v.  State,  38  Ala.  224. 

So,  the  protection  of  the  law  extends  to 
all,  irrespective  of  creed,  opinion,  or  mode 
of  worship,  if  it  is  not  indecent  or  unlaw- 
ful. Hull  V.  State,  120  Ind.  153,  22  N.  E. 
117. 

But  the  fact  that  a  religious  congregation 
may  have  been  trespassers  in  using  a  church 
on  a  day  set  apart  for  its  use  by  another 
denomination  will  not  justify  a  sexton  in 
disturbing  such  gathering,  on  the  ground 
that,  as  trespassers,  they  were  conducting 
themselves  in  an  unlawful  manner,  and  con- 
sequently were  not  within  the  purview  of 
the  statute  protecting  "any  congregation  as- 
sembled for  religious  worship,  and  conduct- 
ing themselves  in  a  lawful  manner."  Dorn 
V.  State,  4  Tex.  App.  67. 

The  Salvation  Army,  though  not  in- 
corporated, is  a  religious  society  within  the 
statute  denouncing  this  ofTense.  State  v. 
Stuth,  11  Wash.  423,  39  Pac.  665. 

— Sunday  school. 

See  also  infra:  "Meetings  for  social,  en- 
tertainment, or  educational  purposes." 

Sunday  schools  are  within  the  purview  of 
the  common-law  offense.  State  v.  Branner, 
149  X.  C.  559,  63  S.  E.  100. 

And  are  within  the  North  Carolina  stat- 
ute on  the  subject.    Ibid. 

And  are  within  a  statute  making  the  un- 
lawful disturbance  of  "public  worship"  in- 
dictable.    Martin  v.  State,  6  Baxt.  234. 

But  it  was  held  in  Hubbard  v.  State,  32 
Tex.  Crim.  Rep.  389,  24  S.  W.  .30,  that  a 
conviction  for  disturbing  a  Sunday  school 
could  not  be  sustained  under  an  information 
charging  a  disturbance  of  religious  worship, 
for  the  reason  that  the  local  statute  makes 
a  clear  distinction  between  a  disturbance  of 
religious  worship  and  a  disturbance  of  a 
Sunday  school. 
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did  unlawfully,  wilfully,  and  knowingly  dis- 
turb an  assemolage  of  persons  met  for  the 
purpose  of  a  'Christmas  tree/  by  loud  talk- 
ing, profane  discourse,  and  other  rude  and 
improper  conduct,  to  the  common  nuisance, 
against  the  peace  and  dignity  of  the  state." 
Upon  motion  the  trial  judge  quashed  the 
indictment,  upon  the  ground,  as  stated  in 
iiid  order,  that  "it  did  not  charge  an  in- 
dictable offense."  From  his  action  the  case 
has  been  brought  to  this  court  by  the  state, 
and  error  assigned  upon  it. 

It  will  be  observed  that  this  indictment 
is  found  under  the  common  law,  and,  as 
such,  we  are  satisfied  was  maintainable. 
It  is  a  misdemeanor  at  common  law  wanton- 
ly to  disturb  an  assemblage  of  persons  met 
together    for    any    lawful     purpose,     par- 


ticularly meetings  of  a  distinctly  moral  or 
benevolent  character.  In  2  Wharton's 
Criminal  Law,  10th  ed.  §  1556,  it  is  said: 
"For  three  or  more  persons  to  attempt  to 
break  up  a  meeting,  religious  or  secular, 
is  indictable  either  as  a  riot  or  as  an  at- 
tempt at  riot.  There  may  be  cases,  how- 
ever, in  which  the  number  joining  in  the 
disturbance  is  not  large  enough  to  consti- 
tute a  riot,  or  there  may  be  cases  in  which 
it  is  desirable,  for  statutory  or  other 
reasons,  to  prosecute  for  the  distinctive  of- 
fense of  improperly  interfering  with  the 
right  belonging  to  all  citizens  to  meet  to- 
gether for  religious  or  secular  conference. 
There  can  be  no  question  that  the  violent 
interference  with  this  right  is  indictable  at 
common  law,  and  that  any  conduct  which 


^-business  meeting  of  religious  society. 

.The  statute  protecting  from  disturbance 
people  assembled  "for  divine  worship"  does 
not  extend  to  a  religious  society  whicli  has 
concluded  its  religious  services,  and  entered 
upon  secular  business.  State  v.  Fiaher,  25 
N.  C.   (3  Ired.  L.)   111. 

Nor  does  the  statute  protecting:  from  dis- 
turbance a  congregation  assembled  for  re- 
ligious worship  apply  to  a  congregation  as- 
sembled exclusively  for  business  purposes, 
even  though  the  proceedings  were  opened 
with  religious  exercises.  Wood  v.  State,  11 
Tex.  App.  318.  The  statute  governing  this 
case  protects,  and  is  only  intended  to  pro- 
tect, "any  congregation  or  part  of  a  con- 
gregation assembled  for  relijrious  worship." 

But  in  Hollingsworth  v.  State,  6  Siieed, 
619,  the  statute  providing  for  the  punish- 
ment of  any  person  disturbing  any  congrega- 
tion met  "for  the  purpose  of  worshipping 
Almighty  God,  or  aid  or  assist  in  the 
same,"  is  extended  to  a  religious  congrega- 
tion assembled  to  transact  business  connect- 
ed with  their  interests  as  a  church. 

— as  affected  by  place  where  meeting  is  held. 

In  State  v.  Smith,  5  Harr.  (Del.)  490, 
it  is  held  an  indictable  offense  to  disturb  a 
religious  society,  regardless  of  the  place 
if  within  the  county.  The  court  said:  "Ev- 
en without  an  act  of  assembly,  this  would  be 
an  indictable  offense,  as  the  Christian  relig- 
ion is  protected  by  the  common  law." 

And  a  conffrejjation  engaged  in  public 
worship,  though  it  be  not  in  a  church,  chap- 
el, or  meetinghouse  specially  set  apart  for 
the  purpose,  is  within  the  statute  protecting 
from  disturbance  a  congreiration  met  "for 
the  purpose  of  divine  service,  and  engaged 
in  the  worship  of  Almighty  God."  State  v. 
Swink,  20  N.  C.  492   (4  Dev.  &  B.  L.  358). 

Under  statute  making  it  a  misdemeanor 
to  "disturb  any  camp  meeting,  congregation, 
or  other  assembly  met  for  reli<rious  wor- 
ship," a  congregation  mot  for  religious  wor- 
ship at  a  desiernatod  school  and  church  house 
is  protected,  although  the  place  had  not  been 
set  apart  for  that  purr>oso.  State  v.  Alford, 
142  Mo.  App.  412,  127  S.  W.  109. 
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But  where  the  members  of  a  certain 
family  were  accustomed  to  gather  annu- 
ally for  a  family  reunion,  the  residence  at 
which  a  religious  service  was  held  on  one 
of  those  occasions  is  not  within  the  purview 
of  the  statute  making  it  a  misdemeanor  to 
disturb  religious  worship  at  a  place  where 
people  are  accustomed  to  meet  for  divine 
worship.  The  court  said  that  the  statute 
was  intended  to  protect  known  and  regular- 
ly established  places  of  public  worship, 
within  the  reasonable  knowledge  of  the  gen- 
eral public,  and  when  it  is  fair  to  presume 
that  they  were  put  upon  notice  that  divine 
service  was  likely  to  be  going  on  whenever 
numbers  of  people  were  then  assembled,  and 
does  not  include  an  exceptional  meeting  of 
this  kind,  which  assembles  first  at  one  house 
and  then  at  another  of  the  members.  State 
V.  Starnes,  151  N.  C.  724,  66  S.  E.  347. 

In  Stratton  v.  State,  13  Ark.  688,  which 
held  an  indictment  for  disturbing  a  relig- 
ious congregation  assembled  in  a  certain 
church  unsustainable  by  proof  that  defend- 
ant disturbed  a  congregation  assembled  in 
the  open  air,  the  court  said :  "It  is  the  body 
of  people  or  worshippers  associated  together 
for  religious  purposes,  that  constitutes  a 
church,  and  that  are  equally  protected  by 
the  statute  against  disturbance,  though  as- 
semblied  at  a  camp  ground  or  in  the  open 
air  or  in  a  private  house." 

But  in  State  v.  Schieneman,  64  Mo.  386, 
it  is  held  that  the  statute  prohibiting  any 
person  disturbing  "any  camp  meeting,  con- 
gregation, or  other  assembly  of  people  met 
for  religious  worship,"  was  intended  to  pro- 
tect camp  meetings  held  on  a  piece  of 
ground  set  apart  for  that  purpose,  and  con- 
gregations of  persons  gatlicred  together 
within  their  place  or  house  of  worship,  and 
did  not  extend  to  assemblages  conducting 
religious  services  in  public  squares  and 
streets. 

Temperance  meeting. 

In  Com.  V.  Porter,  1  Gray,  476,  it  is  held 
that  the  statute  inhibitinsr  disturbances  of 
schools  and  public  meetings  includes  tem- 
perance meetings  and,  it  seems,  political 
gatherings,  meetings  for  amusements,  and 
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wantonly  disturbs  persons  so  meeting  is  in 
like  manner  indictable." 

In  1  Bishop's  New  Criminal  Law,  §  542, 
dealing  with  the  same  subject-matter,  the 
author  says:  "When  people  assemble  for 
worship  or  in  their  town,  or  other  like 
meetings,  or  probably  always  when  they 
come  together  in  an  orderly  way  for  a  pur- 
pose not  unlawful,  the  common  law  makes 
it  a  crime  to  disturb  their  meeting.  .  .  . 
What  amounts  to  disturbance  varies  with 
the  nature  and  objects  of  the  meeting." 

This  holding  in  no  way  trenches  upon 
the  authority  of  Layne  v.  State,  4  Lea,  190. 


In  that  the  presentment  was  framed  under 
§  4853  of  the  old  Code  (Shannon's  Code, 
§  6776),  which  section  is  as  follows:  ''If  any 
person  wilfully  disturb  or  disquiet  any  as- 
semblage of  persons  meeting  for  religious 
worship,  or  for  educational  or  literary  pur- 
poses, or  as  a  lodge  of  or  for  the  purpose 
of  engaging  in  or  promoting  the  cause  of 
temperance,  by  noise,  profane  discourse, 
rude  or  indecent  behavior,  or  any  other  act  at 
or  near  the  place  of  meeting,  ho  shall  be 
fined  not  less  than  twenty  nor  more  than 
two  hundred  dollars,  and  may  also  be  im- 
prisoned not  exceeding  six  months  in  the 


all  public  meetings  held  for  lawful  purposes. 
The  court  said:  ''If  the  public  meeting  of 
citizens  for  lawful  purposes  is  an  essential 
and  valuable  right,  and  this  law  goes  no 
further  than  to  give  practical  efficacy  and 
security  to  it  by  a  moderate  punishment  for 
its  disturbance,  we  can  perceive  no  good 
reason  why  the  law  should  not  be  made  to 
be  coextensive  with  the  right  to  be  secured, 
and  applied,  according  to  its  plain  terms,  to 
the  wilful  disturbance  of  all  public  meet- 
ings held  for  lawful  purposes." 

Cases  like  State  v.  Norris,  59  N.  H.  636, 
upon  the  question  whether  a  temperance 
camp  meeting  is  within  the  purview  of  a 
statute  prohibiting  the  sale  of  liquor  with- 
in a  given  distance  of  a  place  of  religious 
worship,  are  not  within  the  scope  oi  the 
note. 

Also  such  cases  as  Com.  v.  Jennings,  3 
Gratt.  624,  and  State  v.  Edwards,  32  Mo. 
550,  which  turn  on  the  question  whether  the 
offense  may  be  committed  after  the  assem- 
blage has  retired  or  dispersed,  are  excluded. 

Meetings  for  social,  entertainment,  or  edu- 
cational purposes. 

An  assemblage  of  people  met  to  celebrate 
the  birth  of  Christ  with  a  Sunday  sclioul 
Christmas  tree,  and  also  with  prayer,  song, 
and  scriptural  talk  from  the  minister,  is 
within  the  statute  prohibiting  disturbance 
of  assemblages  for  divine  worship.  Staf- 
ford v.. State,  154  Ala.  71,  45  So.  673. 

But  a  Sunday  school  celebration  and 
Christmas  tree  at  which  no  religious  serv- 
ices had  been  appointed,  but  speeches  were 
made  upon  the  subject  of  Sunday  schools 
and  public  morality,  is  not  within  the  stat- 
ute protecting  against  disturbance  "as- 
semblies met  for  religious  worship."  Laync 
v.  State,  4  Lea,  201. 

In  Brock  v.  State  (Tex.  Crim.  Rep.)  44 
S.   W.  516,  an   assemblage  of  people  in   a 

fiublic  schoolhouse,  to  rehearse  for  a  pub- 
ic entertainment,  is  protected  by  a  stat- 
ute making  it  an  ofTense  to  disturb  the 
peace.  The  court  said  that  the  assembly, 
though  in  a  sense  for  private  purposes  to 
rehearse,  was  in  a  public  place,  and  the  fact 
tliat  it  was  a  private  rehearsal  would  not 
strip  the  place  of  its  public  character. 

An  assemblage  met  solelv  for  instruction 
Sn  the  art  of  singinpr,  although  confined 
to  the  singing  of  sacred  songs,  is  not  an  as- 
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semblage  met  for  religious  worship,  within 
the  meaning  of  a  statute  prohibiting  the 
disturbing  of  .  "religious  worship."  Adair 
V.  State,  134  Ala.  183,  32  So.  326. 

Disturbing  a  singing  school  is  an  indict- 
able offense  by  an  act  providing  a  penalty 
for  disturbing  "any  meeting  of  inhabitants 
of  the  state  met  together  for  any  lawful 
purpose."    State  v.  Oskins,  28  Ind.  3(>4. 

But  persons  assembled  at  a  schoolliouso, 
to  train  their  voices  for  singing,  are  iinl 
within  the  statute  protecting  from  dis- 
turbance a  congregation  met  for  religious 
worship.  Green  v.  State  (Tex.  Crim.  Rep.) 
56  S.  W.  915. 

In  Von  Rueden  v.  State,  96  Wis.  671,  71 
N.  W.  1048,  it  is  held  that  the  statute  pro- 
viding against  the  disturbance  of  any 
assembly  or  meeting  of  people  "for  relij,'- 
ious  worship  or  for  other  purposes"  includes 
a  gathering  of  people  in  a  public  highway 
to  listen  to  a  lecture. 

— school  session. 

The  statute  providing  a  penalty  for  dis- 
turbing any  teacher  or  pupils  in  any  school 
kept  in  '/any  schoolhouse  or  other  place  of 
instruction"  applies  to  a  private  school  for 
instruction  in  writing.  State  v.  Leighton, 
35  Me.  195. 

And  it  is  an  indictable  offense  to  disturb 
a  school  assemblage,  although  at  the  time  it 
was  not  in  the  school,  but  was  at  a  bush 
arbor  near  thereto.  McCright  v.  State,  110 
Ga.  261,  34  S.  E.  368. 

Political  or  official  meeting. 

Where  disturbing  a  town  meeting  con- 
stitutes an  offense  at  common  law.  an  in- 
dictment concluding  against  the  form  of 
a  statute  may  be  maintained,  if  the  facts 
charged  amount  to  such  an  offense,  and 
are  not  within  the  purview  of  any  statute. 
Com.  V.  Hoxey.  16  Mass.  385. 

A  meeting  of  electors  is  not  protected  by 
a  statute  making  it  an  ofTense  to  disturb  an 
assemblage  of  persons  met  for  religious 
worship.  R.  v.  Ijivoie,  6  Can.  Crim.  Cas. 
39.  Rap.  Jud.  Quebec,  21  C.  S.  128. 

Maliciously  disturbing  a  meeting  of  school 
directors  is  indictable  at  common  law.  al- 
though not  punishable  by  any  act  of  as- 
sembly.    Campbell  v.  Com.  59  Pa.  266. 
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county  jail."  The  plaintiflf  in  error  in  that 
case  was  presented  for  disturbing  "an  as- 
sembly of  persons  met  for  religious  wor- 
ship," and  was  convicted  It  appeared  from 
the  proof  that  it  was  not  such  an  assembly, 
but  a  meeting  held  at  a  schoolhouse  as  a 
''Sunday  school  celebration  and  Christmas 
tree,"  at  which  no  religious  services  had 
been  appointed,  but  where  speeches  w^ere 
made  on  the  subject  of  Sunday  school  and 
public  morality.  Upon  appeal,  it  was  held 
by  this  court  that  there  was  a  variance  be- 
tween the  proof  and  the  charge  in  the  in- 
dictment, and  that,  therefore,  the  convic- 
tion could  not  be  sustained.  This  was  the 
full  extent  of  the  court's  holding.  There 
is  no  intimation  in  the  opinion  that  it  is 
not  a  misdemeanor  in  Tennessee  to  unlaw- 
fully and  wilfully  disturb  an  assemblage  of 
persons  met  for  the  purpose  described  in 
the  indictment  in   this  case. 

The  section  of  the  Code  does  not  pretend 
to  cover  the  whole  ground  of  nuisance  as  de- 
fined and  made  punishable  at  common  law. 
It  does  not  abrogate  the  common  law  re- 
lating to  the  disturbance  of  meetings  other 
than  those  specifically  mentioned  therein, 
and  it  is  held  in  Layne  v.  State,  supra,  that 
a  meeting  for  the  purpose  of  Christmas  tree 
celebrations  is  not  included  either  in  its 
letter  or  spirit.  It  is  well  settled  that  "if 
the  statute  does  not  include  and  cover  such 
a  case,  it  leaves  the  law  as  it  was  before 
its  enactment.  ...  A  statute  will  not 
be  construed  to  alter  the  common  law  fur- 
ther than  the  act  expressly  declares,  or 
than  is  necespirily  implied  from  the  fact 
that  it  covers  the  whole  subject-matter." 
State  v.  Cooper,  120  Tenn.  653,  113  S.  W. 
1049,  15  A.  &  E.  Ann.  Cas.  1116. 

It  is  a  matter  of  common  knowledge,  as 
is  well  remarked  by  the  attorney  general  in 
the  brief  submitted  by  him  in  this  case, 
that  the  "custom  of  having  Christmas  trees 
for  the  benefit  and  enjoyment  of  the  chil- 
dren and  youths  of  Sunday  schools  is  long 
established  in  Tennessee."  This  custom 
not  only  prevails  in  the  cities  and  towns 
of  the  state,  but  in  the  rural  districts, 
where  there  is  but  little  police  protection. 
In  such  places,  if  rowdies,  by  violent  and 
obscene  conduct  and  speech,  can  interfere 
with  and  break  up  such  gatherings  without 
being  subject  to  criminal  indictment  and 
punishment,  the  people  have  no  remedy. 
As  is  said  for  the  state:  ''It  will  not  suf- 
fice to  say  that  an  indictment  for  public 
profanity  or  obscenity  will  lie,  for  in  many 
cases  there  may  be  serious  disturbances 
without  the  guilty  parties  indulging  in 
either  of  these  offenses." 

The  judgment  in  this  cause  is  reversed, 
and  the  case  is  remanded  for  a  trial. 


This  opinion  disposes  also  of  the  case  of 
State  V.  George  Burns  et  al.,  involving  an 
ofifense  of  a  8imi]ar  character. 


FLORIDA  SUPREME  COURT. 

MARTIN  V.  B.  VAN  NESS,  PlfT.  in  Err., 

V. 

ROYAL  PHOSPHATE  COMPANY. 

(—  Fla.  — ,  53  So.  381.) 

Covennnt  —  breach  —  railroad  on  land. 

The  legal  existence  of  a  railroad  right 
of  way  and  of  the  roadbed  and  track  upon 
real  estate  at  the  time  it  is  conveyed  by 
a  deed  in  which  the  grantors  bind  "them- 
selves and  their  heirs,  executors,  and  ad- 
ministrators, to  warrant  and  forever  defend 
the  title  to  said  premises  unto  the  said 
party  of  the  second  part,  its  heirs,  suc- 
cessors, and  assigns,  against  the  said  par- 
ties of  the  first  part  and  their  heirs,  execu- 
tors, and  administrators,  and  against  all 
persons  whomsoever  lawfully  or  equitably 
claiming,  or  to  claim,  the  same,"  does  not 
pive  the  grantee  in  the  deed  a  right  of  ac- 
tion for  damages  against  the  grantor,  be- 
cause of  the  existence  of  the  said  right  of 
way,  roadbed,  and  track. 

(June,  1910.) 
Headnotes  by  Hockeb,  J. 
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Noie,  —  Existence  of  pnhlic  highway f 
private  tpay,  or  railroad  right  of  waff 
across  land  at  time  of  conveyance  as 
"breach  of  covenants. 

ITiis  note  is  confined  strictly  to  a  discus- 
sion of  those  cases  involving  public  high- 
ways, private  pass  ways,  and  railroads; 
and  while  similar  questions  involving  other 
encumbrances  affecting  the  physical  condi- 
tion of  the  land,  such  as  water  rights, 
ponds,  party  walls,  wharves,  etc..  may  to  a 
certain  extent  depend  upon  similar  princi- 
ples, they  form  a  distinctive  class  sufficient 
to  warrant  an  independent  treatment. 

The  cases  are  taken  up  in  the  order  noted 
in  the  title,  and  as  far  as  possible  have 
been  treated  with  respect  to  each  specific 
covenant  or  covenants  involved.  Those 
cases  involving  covenants  of  seisin  and 
of  good  right  to  convev  are  treated  togeth- 
er, as  one  is  practically  the  equivalent  of 
the  other.  Also  covenants  for  quiet  enjoy- 
ment and  of  warranty  are  practically  iden- 
tical in  operation,  since  whatever  consti- 
tutes a  breach  of  the  one  is  a  breach  of  the 
other,  and  they  will  be  considered  together. 
On  the  other  hand,  a  covenant  of  seisin  is 
not  a  covenant  against  encumbrances,  but 
is  sometimes  embraced  in  a  general  war- 
ranty, which,  where  a  statutory  form  is 
provided,  as  in  Van  Ness  v.  Royal  Phos- 
phate Co.,  generally  includes  all  the  com- 
mon-law covenants.  Tlierefore,  for  cases 
involving  any  particular  covenant,  an  ex- 
amination should  be  made  of  the  cases,  as 
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ERROR  to  the  Circuit  Court  for  Citrus 
County  to  review  a  judgment  in  plain- 
tiff's favor  in  an  action  brought  to  recover 
damages  for  alleged  breach  of  covenants  in 
a  deed  to  certain   real  estate.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  H.  M.  Hampton  and  H.  L. 
Anderson  for  plaintiff  in  error. 

Mr.  W.  W.  Hampton,  for  defendant  in 
error : 

The  railroad  right  of  way  does,  under  the 
law,  constitute  an  encumbrance. 

Rawle,  Covenants,  5th  ed.  §  82;  Herrick 
V.  Moore,  19  Me.  313;  Haynes  v.  Young, 
36  Me.  657;  Prichard  v.  Atkinson,  3  N.  H. 
335;  Butler  v.  Gale,  27  Vt.  742;  Parish  v. 
Whitney,  3  Gray,  616;  Hubbard  v.  Norton, 
10  Conn.  422;  Desvergers  v.  Willis,  56  Ga. 


515,  21  Am.  Rep.  289;  Burk  v.  Hill,  48  Ind. 
52,  17  Am.  Rep.  731 ;  Kellogg  v.  Malin,  00 
Mo.  496,  11  Am.  Rep.  426;  Jordan  v.  Eve, 
31  Gratt.  ];  2  Devlin,  Deeds,  2d  ed.  §§ 
910,  911 ;  Barlow  v.  McKinley,  24  Iowa, 
69;  Beach  v.  Miller,  51  111.  206,  2  Am.  Rep. 
290;  Van  Wagner  v.  Van  Nostrand,  19 
Iowa,  422;  Williamson  v.  Hall,  62  Mo.  405; 
Harlow  v.  Thomas,  15  Pick.  66;  Lamb  v. 
Danforth,  59  Me.  322,  8  Am.  Rep.  426,  11 
Cyc.  Law  &  Proc.  p.  1067. 

•Knowledge  of  the  grantee  of  the  exist- 
ence of  the  easement  makes  no  difference. 

8  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  86, 
87;  Miller  v.  Desverges,  75  Ga.  407;  Cope- 
land  V.  McAdory,  100  Ala.  553,  13  So.  546; 
2  Devlin,  Deeds,  2d  ed.  §  911;  Rawle,  Cove- 
nants, 5th  ed.  pp.  111-115;  Barlow  v.  De- 


set  out  under  the  various  divisions,  which 
necessarily  conflict. 

The  principal  conflict  of  authority  arises 
among  the  public  highway  and  railroad 
cases,  in  which  the  encumbrances  are  open, 
visible,  and  notorious,  it  being  held  in  many 
such  cases  that  the  parties  are  supposed  to 
have  contracted  with  reference  to  them,  and 
that  sucli  encumbrances  do  not  breach  cove- 
nants of  general  warranty  or  those  against 
encumbrances.  A  highway  which  conferred 
a  benefit  has  also  been  held  not  to  consti- 
tute an  encumbrance.  These  rules,'  however, 
do  not  seem  to  have  been  extended  to  pri- 
vate rights  of  way,  and  in  a  few  jurisdic- 
tions an  express  distinction  has  been  made. 
Some  courts,  too,  seem  reluctant  to  extend 
the  rule  to  existing  railroads,  but  to  the 
writer  it  seems  difiicult,  if  not  impossible, 
to  find  a  basis  for  such  distinction. 

Also,  many  cases  are  not  based,  either 
directly  or  inferentially,  upon  the  existence 
of  notice,  either  actual  or  constructive,  in 
the  covenantee. 

Further  discussions  of  the  rules  drawn 
and  their  application  will  be  found  accom- 
panying the  cases. 

The  division  of*  the  note  into  separate 
subdivisions,  treating  respectively  public 
highways,  private  ways,  and  railroads,  has 
some  justification  in  essential  distinctions 
made  by  the  courts  between  these  different 
classes  of  cases;  but  these  subdivisions 
ought  not. to  be  regarded  as  mutually  ex- 
clusive, to  such  an  extent  that  the  cases 
included  in  one  have  no  bearing  upon  the 
principles  applicable  to  those  included  in 
the  others. 

Public  highways. 

— covenants  of  seisin  and  of  right  to  con- 
vey. 

The  question  whether  an  existing  public 
highway  breaches  covenants  of  seisin  or  of 
good  right  to  convey  in  general  depends 
upon  the  extent  of  the  right  vested  in  the 
public,  a  mere  easement  for  passage  being 
held  not  to  breach  such  covenants,  and  this 
may  be  considered  the  logical  rule,  since 
30  L.R.A.(N.S.) 


the  covenant  of  seisin  is  merely  an  assur- 
ance to  the  purchaser  that  the  grantor  has 
the  estate,  at  least  the  possession  thereof, 
in  quantity  and  quality  which  he  purports 
to  convey.  Therefore,  in  attempting  to  con- 
vey a  fee,  there  will  be  no  breach  unless  tht 
fee  to  a  hi.^hway  on  the  lands  had  vested 
in  the  public. 

Thus,  the  following  cases  held  that  the  ex- 
istence of  a  public  easement  for  a  highway 
over  land  conveyed  is  not  a  breach  of  a 
covenant  of  seisin,  since  the  public  ease- 
ment does  not  affect  the  technical  seisin 
of  the  purchaser:  Moore  v.  Johnston,  87 
Ala.  220,  6  So.  60  (cited  in  Van  Ness  v. 
Royal  Phosphate  Co.  ) ;  Vaughn  v.  Stuza- 
ker,  16  Ind.  338  (quoted  with  approv- 
al in  Shelby vi lie  &  B.  I'^irnp.  Co.  v.  Green, 
9«^  Ind.  205);   Jordan  v.  Eve,  31  Gratt.  1. 

And  see  also  Moore  v.  Boulton,  10  U.  C. 
Q.  B.  140,  infra,  "Covenants  of  warranty 
and  for  quiet  enjoyment." 

And  Vt.  Rev.  Laws  1880,  page  586, 
§  3042,  provide  that  "where  real  estate  is 
conveyed  by  deed,  the  existence  of  a  public 
highway  over  or  upon  any  part  of  such 
estate  shall  not  be  treated  as  a  breach  of 
the  covenant  of  seisin  or  warranty,  or  any 
covenant  against  encumbrances  contained 
in  such  deed,  unless  the  parties  to  such 
deed  expressly  refer  to  and  covenant  against 
such  highway." 

In  Whitbeck  v.  Cook,  15  Johns.  483,  8 
Am.  Dec.  272,  set  out  and  quoted  from  in 
Van  Ness  v.  Royal  Phosphate  Co.,  the 
covenants  involved  were  those  of  seisin,  of 
right  to  convey,  and  for  quiet  enjoyment, 
but  the  first  two  only  are  involved  in  the 
decision  as  set  out  in  the  Van  Ness  Case. 
A  strong  dissenting  opinion  was  rendered 
by  Justice  Van  Ness  (reported  at  page  544 
of  15  Johns.),  in  which,  after  declaring  his 
inability  to  distinguish  between  the  cove- 
nants involved  and  a  covenant  against  en- 
cumbrances,' in  the  sense  that  breach  of 
the  latter  would  not  constitute  a  breach  of 
the  lormer,  he  said:  "It  has  been  argued 
that  where  conveyances  include  highways, 
the  grantee  takes  the  land  subject  to  the 
easement;  and  knowing  of  its  exxistence,  it 
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laney,  40  Fed.  97;  Long  v.  Moler,  5  Ohio 
St.  272. 

What  are  usually  termed  "full  cove- 
nants/' in  the  United  States,  are  those  for 
seisin,  for  right  to  convey,  against  encum- 
brances, for  quiet  enjoyment,  for  further  as- 
surance,  and   of   warranty. 

Boone,  Real  Prop.  §  310;  4  Kent,  Com. 
471;  Rawle,  Covenants,  27. 

Generally,  the  interpretation  of  a  cove- 
nant should  be  in  accordance  with  the 
reasonable  sense  of  the  words  implied.  ' 

Boone,  Real  Prop.  §  309;  Pavey  v.  Burch, 
3  Mo.  447,  26  Am.  Dec.  682;  Clark  v.  Devoe, 
124  N.  Y.  120,  21  Am.  St.  Rep.  652,  26  N. 
E.  275 ;  Watrous  v.  Allen,  57  Mich.  362,  58 
Am.  Rep.  363,  24  N.  W.  104;  Jenks  v. 
Pawlowski,  39  Am.  St.  Rep.  522,  and  note; 


98  Mich.  110,  22  L.R.A.  863,  56  N.  W.  1105; 
West  Virginia  Transp.  Co.  v.  Ohio  River 
Pipe  Line  Co.  22  W.  Va.  600,  46  Am.  Rep. 
527. 

Ihe  other  covenants  for  title  are  indud* 
ed  in  the  general  covenant  of  warranty  for 
title  against  all  claims. 

l^ary  v.  Durham,  4  Ga.  601;  Green  v. 
Irving,  54  Miss.  454,  28  Am.  Rep.  360;  11 
Cyc.  Law  &  Proc.  p.  1075  and  note. 

All  the  covenants  are  implied  by  the  lan- 
guage contained  in  the  deed  in  suit. 

11  Cyc.  Law  &  Proc.  p.  1046;  8  Am.  & 
Eng.  Enc.  Law,  p.  119;  Scriver  v.  Smith, 
100  N.  Y.  471,  53  Am.  Rep.  226,  3  N.  E.  675. 

The  statute  is  not  in  derogation  of  the 
common  law. 

2  Sutherland,  Stat.  Constr.  583. 


would,  therefore,  be  unjust  and  inequitable 
that  he  should  maintain  as  action  on  any 
of  the  usual  covenants  in  the  deed.  But, 
in  a  court  of  law,  these  considerations  can 
have  no  influence.  The  question  here  is 
not  whether  the  grantee  did  or  did  not  know 
of  that  existence  of  the  road.  Whether 
the  covenant  is  broken  or  not  cannot  de- 
pend upon  that  fact,  nor  can  it  at  all  be 
the  subject  of  inquiry.  A  court  of  law 
must  judge  from  what  appears  in  the  deed 

*  itself,  and  is  not  permitted  to  travel  out 
of  it  to  determine  its  leg^l  effect.  Let  us 
suppose,  however,  the  grantee  to  have  been 
an  entire  stranger  to  the  land;  that  he  had 
never  seen  it;  that  he  purchased  it  by  the 
acre,  and  that  all  the  land  described  in 
the  deed  had  been  covered  by  a  highway; 
how  would  the  equity  of  the  case  then 
stand?  If,  in  this  case,  the  grantee  did 
not  know  of  the  existence  of  the  road,  and 
the  deed  had  been  executed  under  mistake 
or  misapprehension,  the  erantee  might,  per- 
haps, have  relief  elsewhere;  but  in  this 
court  he  is  bound  by  the  terms  of  his 
covenants.  I  am,  accordingly,  'of  opinion 
that  the  plaintiff  has  shown  a  right  to  re- 
cover." As  to  the  covenant  for  quiet  en- 
joyment, there  was  no  decision  upon  the 
merits,  as  a  demurrer  to  the  averment  of 
a    breach    thereof    was    held    well    taken, 

'  because  the  declaration  contained  no  aver- 
ment of  an  eviction,  which  was  held  es- 
sential, since  the  covenant  for  quiet  en- 
joyment goes  to  the  possession,  and  not  the 
title. 

And  in  Burbach  v.  Schweinler,  56  Wis. 
386,  14  N.  W.  449,  where  lands  were  con- 
veyed with  reference  to  a  recorded  plat,  a 
street  or  alley  over  such  lands,  shown  by 
the  plat,  was  held  not  to  breach  covenants 
of  seisin,  of  right  tp  convey,  and  against  en- 
cumbrances in  the  conveyance,  irrespective 
of  the  grantee's  actual  knowledge,  and  of 
whether  the  street  was  a  mere  public  ease- 
ment or  whether  the  fee  vested  in  the  pub- 
lic, the  court  saying  that  if  the  former 
were  the  case,  the  lands  were  conveyed  sub- 
ject to  the  easements,  and  if  the  latter,  the 
land  occupied  by  the  highway  was  wholly 
excluded  from  the  conveyance,  the  ground 
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being  that  the  grantee  was  chargeable  with 
notice  of  any  streets  and  alleys  shown  on 
the  referred-to  plat. 

But  in  Haynie  v.  American  Trust  Invest. 
Co.  (Tenn.)  39  S.  W.  860,  a  public  road 
fenced  up,  and  not  in  actual  use  as  such, 
yet  still  legally  existent,  the  existence  of 
which  was  unknown  to  the  purchaser,  was 
held  to  breach  a  covenant  of  seisin,  the 
ground  being  that  the  grantee  had  the  right 
to  treat  the  loss  of  the  land  covered  by  the 
public  road  as  an  entire  failure  of  title 
to  that  portion  of  the  land  purported  to 
be  conveyed. 

And  in  Daisy  Realty  Co.  v.  Brown,  18 
Ky.  L.  Rep.  155,  35  S.  W.  637,  it  was 
held  that  covenants  in  a  deed  that  the 
grantor  was  lawfully  "seised  in  fee  simple" 
of  the  property  conveyed,  that  he  had  "good 
right  and  full  power  to  convey  the  same," 
and  that  it  is  "free  from  all  encum- 
brances," were  broken  by  the  existence  of 
a  street  thereon  which  had  been  dedicated 
to  the  public  use. 

Of  course,  if  the  deed  containing  the 
covenant  of  seisin  only  purports  to  convey 
to  the  edge  of  the  street,  the  existence  of 
the  highway  constitutes  no  breach  of  that 
covenant.  Tuskegee  Land  So  Secur.  Co.  v. 
Birmingham  Realty  Co.  161  Ala.  542,  23 
L.R.A.(N.S.)  992,  49.  So.  378,  though  it 
is  otherwise  as  to  covenants  against  en- 
cumbrances.    Ibid. 

— covenants    against   encumbrances. 

The  greatest  conflict  among  the  author- 
ities as  to  whether  the  existence  of  a  pub- 
lic highway  over  land  conveyed  breaches 
a  covenant  against  encumbrances  in  a 
deed  arises,  as  before  stated,  around  the 
effect  of  knowledge  on  the  part  of  the  cove- 
nantee of  the  existence  of  the  way.  The 
weight  of  authority,  although,  perhaps,  not 
based  on  the  sounder  legal  reason,  releases 
the  grantor  from  liability  where  the  gran- 
tee has  either  actual  or  constructive  notice, 
and  in  at  least  two  states  the  question  is 
settled  by  statute. 

Some  cases,  without  discussing  the  effect 
of  knowledge,  hold  that  the  existence  of  a 
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way.  Heouuse  of  the  existence  of  this  right 
of  way  as  an  alleged  breach  of  the  war- 
ranties of  its  deed  from  plaintiff  in  error, 
the  defendant   in  error  brought  a  suit  at 


|i^^\euant.  he  mi^ht  very  readily  convince 
>»Mne  |H»rsons  of  no  great  perspicnitT  in 
tlioir  \iews.  and  very  likely  the  grmtina- 
lonty  of  men,  of  the  very  great  absurditT 
of  the  Uw.  >\itho«t,  at  t!ie  same  time,  real- 
ly showih:;  \er\  olearly  how  a  hij'":vraT  or  a 
K-ulwAV  or  a  iTi\.^te  il^^Iit  of  wav  wjls  boC 
rttter  alU  an  er.ouiiil>ranoe  up-.m  iLe  lari. 
In    I  hi*    <\>urtrv,    v  here    our    t«=»r/ii: 


\,v    ^^VV^ 


t  X* 


^     \\VXN       *>,*^       < 


'X    V 


>»  »x 


.    '^    .  .   »         *.- 
\.      »  »  .      .Si-*  "^        «     %  » 


>t:icttv  *V..\i.A*.  we  are  very  n: .;.  i  **~Z3- 
tv^n-Txi  tv>  <v"r.>..>r  tr.*U  if  *r.  : --»r  re*,  t 
\v>.>v-SMf^*  ar.x  r;::   t*  in  our  '.^r  ^,  :i  :>  ?*■  -tr 

«»    .:  C"   *4    S^  a   rrcrtr'^f,      r    x    rjr!*    "ii 
">•*"•,»••":    -   CT  *'„'!:   t    .-  -    f  r  A  ?-:•:.—:- 
T    1    —  -   TV -v.-    :    -  '  -  T   "•  --1'    re  ri 


"    I 


•'     T         i.~tW 


^X       » 


*s 


•         .V        S  ^»N      '       N.  ,  X 


^-    IT 


*   ■»-• 


'i      •*•      .  -  -  - 


— n  . 

.CIS 


■1     "•"    -J 


—  -^    ^ 


V    *     ^ 


■•»  .-^ 


1910. 


VAN  XESS  V.  ROYAL  PHOSPHATE  CO. 


837 


law  for  damages  in  the  circuit  court  of 
Citrus  county  against  the  plaintiff  in  error, 
and  recovered  upon  the  trial  a  large  judg- 
ment, which  the  plaintiff  in  error  has 
brought  here  for  review.  There  is  a  perfect 
mass  of  pleas,  motions  to  strike,  demur- 
rers, etc.,  in  the  record,  but  out  of  this 
labyrinth  there  emerges  the  question 
whether,  on  the  facts  stated,  the  defendant 
in  error  was  entitled  to  recover  damages 
from  the  plaintiff  in  error  under  the  al- 
leged warranties  in  the  deed,  because,  when 
the  deed  was  executed  to  the  defendant  in 
error,  there  existed  upon  the  land  the  ease- 
ment of  a  railroad  right  of  way  under  the 
deed  from  the  plaintiff  in  error  herein  re- 
ferred to.  The  deed  from  the  plaintiff  in 
error  co  defendant  in  error  does  not  follow 


the  language  or  the  form  of  a  warranty 
deed,  prescribed  in  §  2449,  Gen.  Stat.  1906. 
The  language  of  the  warranty,  thereby  given 
the  effect  of  the  "full  common-law  cove- 
nants" by  §  2450,  Id.,  is  as  follows:  "And 
the  said  party  of  the  first  part  does  hereby 
fully  warrant  the  title  to  said  land,  and 
will  defend  the  same  against  the  lawful 
claims  of  all  persons  whomsoever."  In  the 
deed  the  plaintiff  in  error  does  not  follow 
the  language  of  the  statute,  and  "fully  war- 
rant and  defend  the  title,"  but  simply  binds 
himself  and  his  heirs,  etc.,  "to  warrant  and 
defend  the  title."  Statutes  such  as  this  one 
are  always  strictly  construed,  because  they 
are  in  derogation  of  the  common  law,  and 
"consequently,  in  order  to  constitute  the 
statutory  covenants,  the  words  of  the  stat- 


against  all  encumbrances,  he  is  not  liable 
to  refund  the  money  paid  upon  the  mort- 
gage by  the  grantee.  That  is,  he  is  so  lia- 
ble at  law.  'Ihis  is  the  written  contract  of 
the  parties,  and  it  cannot  be  set  right  in 
a  court  of  law,  where  the  writing  is  the 
exclusive  evidence  of  the  contract.  But  in 
such  a  case,  the  party  must  resort  to  a 
court  of  equity,  to  restrain  the  other  party 
from  claiming  indemnity  against  an  encum- 
brance, which  was  intended  to  be  excepted 
from  the  covenant.  And  the  same  is  no 
doubt  true  of  a  covenant  against  encum- 
brances, so  far  as  highways  are  concerned. 
Ordinarily,  a  court  ot  equity  would  readily 
suppose  the  encumbrance  of  an  exsisting 
highway  or  railway,  or  any  other  known 
and  notorious  right  of  a  similar  character, 
as  a  right  to  draw  water  from  a  spring, 
exercised  by  another  at  the  time  of  the  con- 
veyance, could  not  have  been  intended  to  be 
indemnified  against,  and  therefore  should 
have  been  excepted  from  the  operation  of 
the  covenant,  and  would,  no  doubt,  so  re- 
quire the  parties  to  treat  the  deed.  But 
a  court  of  law  could  not  do  this,  without 
confounding  all  distinctions  between  the 
equity  and  law  jurisdiction  upon  the  sub- 
ject." Continuing,  the  court  characterized 
the  attempt  made  in  Whitbeck  v.  Cook,  15 
Johns.  483,  8  Am.  Dec.  272,  to  show  that 
a  highway  is  not  an  encumbrance,  as  "more 
plausible  than  sound."  See  Vt.  Rev.  Laws, 
1880,  p.  586,  as  quoted  aupra. 

In  Plubbard  v.  Norton,  10  Conn.  422, 
evidence  that  certain  highways  which  were 
alleged  to  constitute  a  breach  of  covenant 
against  encumbrances  were  open  and  noto- 
rious, and  known  to  the  covenantee  at  the 
time  of  the  purchase,  was  held  inadmis- 
sible on  the  ground  that  the  covenantee's 
knowledge  could  not  destroy  the  effect  of 
the  defendant's  covenant,  the  court  saying: 
Will  it  not  excite  "surprise  that  the  gran- 
tor should  convey  these  lands  with  the 
knowledge  he  must  have  of  these  encum- 
brances, without  making  an  exception  of 
them,  unless  he  was  willing  to  sustain  the 
damages  that  might  arise  from  them  ?  When 
it  is  recollected  that  this  is  the  deed  of  the 
grantor,  and  these  his  covenants,  it  seems 
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more  correct  to  say  that  he  must  abide  by 
tliem,  til  an  to  permit  him  to  unnerve  or 
destroy  them  by  proof  of  this  kind,  which  is 
only  calculated  to  induce  a  belief  that  the 
party  grantor  could  not  have  intended  what 
he  has  actually  covenanted  for." 

But  in  the  following  cases,  it  was  held 
that  a  covenant  against  encumbrances  in  a 
deed  of  land  is  not  broken  by  the  existence 
of  a  public  road  over  the  land,  known  to 
the  purchaser  at  the  time  of  the  purchase: 
Des vergers  v.  Willis,  56  Ga.  515,  21  Am. 
Rep.  289  ( set  out  at  length  in  Van  Ness  v. 
Royal  Phosphate  Co.  ) ;  Weller  v.  Fidelity 
Trust  &  S.  V.  Co.  23  Kv.  L.  Rep.  1136,  64 
S.  W.  843;  Haldane  v.  Sweet,  55  Mich.  198, 
20  N.  W.  902;  Patterson  v.  Arthurs,  9 
Watis,  152  (also  set  out  in  the  Van  Ness 
Case)  ;  Jordan  v.  Eve,  31  Gratt.  1,  ap- 
proved in  Deacon  v.  Doyle,  75  Va.  258,  and 
in  Trice  v.  Kayton,  84  Va.  217,  10  Am.  St. 
Rep.  836,  4  S.'E.  377. 

And  a  legal  highway  which  is  open  and 
in  actual  use  at  the  time  of  the  convey- 
ance is  not  embraced  in  a  general  cove- 
nant against  encumbrances.  Scribner  v. 
Holmes,  16  Ind.  142,  disapproved  in  Burk 
V.  Hill,  48  Ind.  52,  17  Am.  Rep.  731; 
Perry  v.  Williamson  (Tenn.)  47  S.  W.  189 
{dictum);  Kutz  v.  McCune,  22  Wis.  628, 
99  Am.  Dec.  85  {dictum  set  out  in  Van 
Ness  v.  Royal  Phosphate  Co). 

And  in  Vermont  it  is  so  provided  by 
statute.  See  Vt.  Rev.  Laws  1880,  page  686, 
as  quoted  supra.  See  also  111.  Rev.  Stat. 
1883,  page  286,  as  quoted  infra. 

In  Ashburner  v.  Sewell  (1891)  3  Ch.  405, 
Justice  Chitty  said,  obiter:  "The  general 
rule  of  law  in  regard  to  rights  of  way  may 
be  stated  as  follows:  Where  it  is  obvious 
that  there  is  a  right  of  way  enjoyed  by 
some  third  person  or  by  the  public  in  gen- 
eral, the  existence  of  such  right  of  way 
cannot  give  rise  to  any  objection  to  the 
title;  as,  for  example,  if  the  estate  sold 
is  a  large  one  with  a  public  highway  run- 
ning through  it,  then  it  is  obvious  that  it 
is  not  intended  to  sell  the  property  free 
from  such  right  of  way;  but  the  purchaser 
would  take  subject  to  the  right  of  way." 

And  that  a  street  or  alley  indicated  on  a 
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Hocker,  J.,  delivered  the  opinion  of  the 
court: 

On  the  27th  day  of  February,  a.  d.  1900, 
the  plaintiff  in  error,  joined  by  liis  wife, 
executed  a  deed  to  the  defendant  in  error, 
in  which  he  granted,  bargained,  sold,  and 
conveyed  to  the  defendant  in  error  145  acres 
of  land,  more  or  less,  lying  in  Citrus 
county,  Florida,  together  with  the  tene- 
ments, hereditaments,  and  appurtenances 
thereunto  belonging.  In  this  deed  the 
plaintiff  in  error  and  his  wife,  the  parties 
of  the  first  part,  "do  hereby  bind  them- 
selves and  their  heirs,  executors,  and  ad- 
ministrators, to  warrant  and  forever  de- 
fend the  title  to  said  premises  unto  the  said 
party  of  the  second  part,  its  heirs,  succes- 
sors, and  assigns,  against  the  said  parties 


of  the  first  part  and  their  heirs,  executors^ 
and  administrators,  and  against  all  perBons 
whomsoever  lawfully  or  equitably  claim- 
ing, or  to  claim,  the  same."  There  was  no 
other  covenant  in  the  deed. 

On  the  26th  of  May,  1891,  the  plaintiff  in 
error  and  his  wife  executed  and  delivered 
a  deed  to  the  Silver  Springs,  Ocala,  &  Gulf 
Railroad  Company  conveying  a  right  of  way 
over  the  above-mentioned  land  for  said  rail- 
road 100  feet  wide,  on  which  the  said  road 
at  once  constructed,  built,  and  operated  its 
said  railroad,  and  has  done  so  ever  since, 
and  is  now  in  possession  of  said  right  of 
way.  Because  of  the  existence  of  this  right 
of  way  as  an  alleged  breach  of  the  war- 
ranties of  its  deed  from  plaintiff  in  error, 
the   defendant   in  error   brought  a  suit  at 


public  highway  over  land  conveyed  by  a 
deed  covenanting  against  encumbrances  is 
a  burden  and  a  breach  of  the  covenant. 
Copeland  v.  McAdory,  100  Ala.  553,  13  So. 
645;  Kellogg  v.  Ingersoll,  2  Mass.  97  (a 
much-cited  case)  ;  Prichard  v.  Atkinson,  3 
N.  H.  335;  Haynes  v.  Stevens,  11  N.  H.  28. 

The  decision  in  People's  Sav.  Bank  v. 
Alexander,  2  Sadler  (Pa.)  287,  3  Atl.  821, 
is  merely  to  the  effect  that  the  existence 
of  a  street  legally  laid  out  across  a  lot. 
but  not  open  for  use,  and  not  known  to 
the  grantee  of  the  lot,  is  an  encumbrance 
sufficient  to  excuse  the  purchaser  from  per- 
forming, and  entitling  him  to  recover  the 
purchase  money  paid. 

And  in  DeLong  v.  Spring  Lake  Beach 
Improv.  Co.  72  N.  J.  L.  135,  59  Atl.  1034, 
a  declaration  on  a  covenant  against  encum- 
brances, which  averred  as  an  encumbrance 
that  a  part  of  the  land  conveyed  had  been 
dedicated  as  a  public  park  and  as  a  way  of 
access  to  a  lake,  was  held  not  subject  to  a 
plea  that  the  dedication  was  known  to  the 
grantee  at  the  date  of  the  sale.  See  also 
Daisy  Realty  Co.  v.  Brown,  supra. 

And  in  Butler  v.  Gale,  27  Vt.  739,  a  lead- 
ing and  much-cited  case,  it  was  expressly 
held  that  an  open,  public,  and  long-estab- 
lished highway  was  an  encumbrance  on  land 
which  it  crossed,  and  that  where  not  ex- 
cepted in  a  deed  of  such  land  containing  a 
covenant  against  encumbrances,  it  consti- 
tuted a  breach  thereof.  In  arriving  at 
this  conclusion.  Chief  Justice  Redfield  made 
a  very  clear  statement  of  the  arguments 
advanced  against  the  rule  as  laid  down  in 
New  York,  Pennsylvania,  and  other  states 
announcing  similar  conclusions,  as  follows: 
"The  question  in  regard  to  the  highway  be- 
ing a  breach  of  the  covenants  against  all  en- 
cumbrances, to  a  mere  lawyer,  would  not 
seem  to  be  one  of  much  difficulty.  But  if 
one  chose  to  confound  the  powers  of  the 
court  of  chancery,  in  restraining  the  party 
from  claiming  damages  for  such  a  mere 
technical  breach,  which  the  parties  must 
have  understood,  and  could  not  really  have 
intended  to  indemnify  against,  with  the  dry 
law  of  the  case,  and  to  appeal  to  the  merely 
popular  opinion,  as  to  the  extent  of  eiich  a 
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covenant,  he  miglit  very  readily  convince 
some  persons  of  no  great  perspicuity  in 
their  views,  and  very  likely  the  great  ma- 
jority of  men,  of  the  very  great  absurdity 
of  the  law,  without,  at  the  same  time,  real- 
ly showing  very  clearly  how  a  highway  or  a 
railway  or  a  private  right  of  way  was  not, 
after  all,  an  encumbrance  upon  the  land. 
In  this  country,  where  our  tenures  are 
strictly  allodial,  we  are  very  much  accus- 
tomed to  consider  that,  if  another  really 
possesses  any  rights  in  our  land,  it  is  so  far 
forth  an  encumbrance  upon  our  title. 
Whether  it  be  small  or  large  in  amount, 
whether  it  be  a  mortgage,  or  a  right  to 
flow  a  portion  or  all  of  the  land,  for  a  short- 
er or  longer  period  during  the  year,  or  to 
draw  water  from  a  well  or  spring,  or  to 
water  cattle  at  a  brook,  or  to  pass  across 
the  land  on  foot  or  with  teams,  or  to  draw 
wood  in  winter  only  across  the  land,  or  to 
build  and  maintain  a  railway  perpetually, 
or  a  highway,  is  certainly  of  no  importance 
in  determining  the  mere  technical  question 
of  encumbrance  or  no  encumbrance.  And  it 
can  make  no  difference  whether  this  right 
is  notorious  or  not.  If  the  question  of  an 
encumbrance  were  to  be  determined  by  its 
notoriety,  or  what  is  the  same  thing,  by 
its  being  known  to  the  purchaser,  it  must, 
to  preserve  consistency,  be  extended  to  all 
encumbrances.  And  in  that  view  the  gran- 
tee could  not  recover  upon  this  covenant, 
for  paying  a  mortgage  which  he  knew  ex- 
isted at  the  time  of  his  purchase.  But 
the  contrary  is  perfectly  well  established. 
And  in  regard  to  these  rights  of  way,  if 
they  existed  only  in  a  prior  grant,  and  were 
not  known  to  the  grantee  at  the  time  of 
purchase,  no  one  could  claim  that  they  did 
not  constitute  a  breach  of  the  covenant 
against  encumbrances.  And  if  the  question 
whether  a  highway  is  an  encumbrance  upon 
land  is  to  be  determined  by  the  fact  of  its 
l)eing  open  and  notorious,  it  resolves  itself 
into  this,  whether  it  was  the  intention  of 
the  parties  to  treat  it  as  an  encumbrance  or 
not.  And  the  same  rule  should  equally  apply 
to  a  morte:age  which  the  purchaser  agreed 
to  pay.  But  no  lawyer  will  contend  that,  in 
such   a  case,     if   the     grantor     covenants 
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law  for  damages  in  the  circuit  court  of 
Citrus  county  against  the  phiintilf  in  error, 
and  recovered  upon  the  trial  a  large  judg- 
ment, which  the  plaintiff  in  error  has 
brought  here  for  review.  There  is  a  perfect 
mass  of  pleas,  motions  to  strike,  demur- 
rers, etc.,  in  the  record,  but  out  of  this 
labyrinth  tiiere  emerges  the  question 
whether,  on  the  facts  stated,  the  defendant 
in  error  was  entitled  to  recover  damages 
from  the  plaintiff  in  error  under  the  al- 
leged warranties  in  the  deed,  because,  when 
the  deed  was  executed  to  the  defendant  in 
error,  there  existed  upon  the  land  the  ease- 
ment of  a  railroad  right  of  way  under  the 
deed  from  the  plaintiff  in  error  herein  re- 
ferred to.  The  deed  from  the  plaintiff  in 
error  to  defendant  in  error  does  not  follow 


the  language  or  the  form  of  a  warranty 
deed,  prescribed  in  §  2449,  Gen.  Stat.  1906. 
The  language  of  the  warranty,  thereby  given 
the  effect  of  the  "full  common-law  cove- 
nants" by  §  2450,  Id.,  is  as  follows:  "And 
the  said  party  of  the  first  part  does  hereby 
fully  warrant  the  title  to  said  land,  and 
will  defend  the  same  against  the  lawful 
claims  of  all  persons  whomsoever."  In  the 
deed  the  plaintiff  in  error  does  not  follow 
the  language  of  the  statute,  and  "fully  war- 
rant and  defend  the  title,"  but  simply  binds 
himself  and  his  heirs,  etc.,  "to  warrant  and 
defend  the  title."  Statutes  such  as  this  one 
are  always  strictly  construed,  because  they 
are  in  derogation  of  the  common  law,  and 
"consequently,  in  order  to  constitute  the 
statutory  covenants,  the  words  of  the  stat- 


against  all  encumbrances,  he  is  not  liable 
to  refund  the  money  paid  upon  the  mort- 
gage by  the  grantee.  That  is,  he  is  so  lia- 
ble at  law.  'ihis  is  the  written  contract  of 
the  parties,  and  it  cannot  be  set  right  in 
a  court  of  law,  where  the  writing  is  the 
exclusive  evidence  of  the  contract.  But  in 
such  a  case,  the  party  must  resort  to  a 
court  of  equity,  to  restrain  the  other  party 
from  claiming  indemnity  against  an  encum- 
brance, which  was  intended  to  be  excepted 
from  the  covenant.  And  the  same  is  no 
doubt  true  of  a  covenant  against  encum- 
brances, 80  far  as  highw^ays  are  concerned. 
Ordinarily,  a  court  ot  equity  would  readily 
suppose  the  encumbrance  of  an  exsisting 
highway  or  railway,  or  any  other  known 
and  notorious  right  of  a  similar  character, 
as  a  right  to  draw  water  from  a  spring, 
exercised  by  another  at  the  time  of  the  con- 
veyance, could  not  have  been  intended  to  be 
indemnified  against,  and  therefore  should 
have  been  excepted  from  the  operation  of 
the  covenant,  and  would,  no  doubt,  so  re- 
quire the  parties  to  treat  the  deed.  But 
a  court  of  law  could  not  do  this,  without 
confounding  all  distinctions  between  the 
equity  and  law  jurisdiction  upon  the  sub- 
ject." Continuing,  the  court  characterized 
the  attempt  made  in  Whitbeck  v.  Cook,  15 
Johns.  483,  8  Am.  Dec.  272,  to  show  that 
a  highway  is  not  an  encumbrance,  as  "more 
plausible  than  sound."  See  Vt.  Rev.  Laws, 
1880,  p.  586,  as  quoted  aupra. 

In  Hubbard  v.  Norton,  10  Conn.  422, 
evidence  that  certain  highways  which  were 
alleged  to  constitute  a  breach  of  covenant 
against  encumbrances  were  open  and  noto- 
rious, and  known  to  the  covenantee  at  the 
time  of  the  purchase,  was  held  inadmis- 
sible on  the  ground  that  the  covenantee's 
knowledge  could  not  destroy  the  effect  of 
the  defendant's  covenant,  the  court  saying: 
Will  it  not  excite  "surprise  that  the  gran- 
tor should  convey  these  lands  with  the 
knowledge  he  must  have  of  these  encum- 
brances, without  making  an  exception  of 
them,  unless  he  was  willing  to  sustain  the 
damages  that  might  arise  from  them  ?  When 
it  is  recollected  that  this  is  the  deed  of  the 
grantor,  and  these  his  covenants,  it  seems 
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more  correct  to  say  that  he  must  abide  by 
them,  than  to  permit  him  to  unnerve  or 
destroy  them  by  proof  of  this  kind,  which  is 
only  calculated  to  induce  a  belief  that  the 
party  grantor  could  not  have  intended  what 
he  has  actually  covenanted  for." 

But  in  the  following  cases,  it  was  held 
that  a  covenant  against  encumbrances  in  a 
deed  of  land  is  not  broken  by  the  existence 
of  a  public  road  over  the  land,  known  to 
the  purchaser  at  the  time  of  the  purchase: 
Desvergers  v.  Willis,  56  Ga.  616,  21  Am. 
Rep.  289  (set  out  at  length  in  Van  Ness  v. 
Royal  Phosphate  Co.)  ;  Weller  v.  Fidelity 
Trust  &  S.  V.  Co.  23  Ky.  L.  Rep.  1136,  64 
S.  W.  843;  Haldane  v.  Sweet,  65  Mich.  198, 
20  N.  W.  902;  Patterson  v.  Arthurs,  9 
Watis,  152  (also  set  out  in  the  Van  Ness 
Case)  ;  Jordan  v.  Eve,  31  Gratt.  1,  ap- 
proved in  Deacon  v.  Doyle,  75  Va.  258,  and 
in  Trice  v.  Kavton,  84  Va.  217,  10  Am.  St. 
Rep.  836,  4  S.'E.  377. 

And  a  legal  highway  which  is  open  and 
in  actual  use  at  the  time  of  the  convey- 
ance is  not  embraced  in  a  general  cove- 
nant against  encumbrances.  Scribner  v. 
Holmes,  16  Ind.  142,  disapproved  in  Burk 
V.  Hill,  48  Ind.  52,  17  Am.  Rep.  731; 
Perry  v.  Williamson  (Tenn.)  47  S.  W.  189 
{dictum)  ;  Kutz  v.  McCune,  22  Wis.  628, 
99  Am.  Dec.  85  {dictum  set  out  in  Van 
Ness  v.  Royal  Phosphate  Oo). 

And  in  Vermont  it  is  so  provided  by 
statute.  See  Vt.  Rev.  Laws  1880,  page  586, 
as  quoted  supra.  See  also  111.  Rev.  Stat. 
1883,  page  286,  as  quoted  infra. 

In  Ashburner  v.  Sewell  (1891)  3  Ch.  405, 
Justice  Chitty  said,  obiter:  "The  general 
rule  of  law  in  regard  to  rights  of  way  may 
be  stated  as  follows:  Where  it  is  obvious 
that  there  is  a  right  of  way  enjoyed  by 
some  third  person  or  by  the  public  in  gen- 
eral, the  existence  of  such  right  of  way 
cannot  give  rise  to  any  objection  to  the 
title;  as,  for  example,  if  the  estate  sold 
is  a  large  one  with  a  public  highway  run- 
ning through  it,  then  it  is  obvious  that  it 
is  not  intended  to  sell  the  property  free 
from  such  right  of  way;  but  the  purchaser 
would  take  subject  to  the  right  of  wav." 

And  that  a  street  or  alley  indicated  on  a 
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ute  must  be  strictly  followed.  The  use  of 
less  words  than  all  of  the  words  implying 
the  covenants  is  insufficient."  11  Cyc.  Law 
&  Proc.  pp.  1047,  1048,  and  cases  cited  in 
notes  32  and  33,  p.  1048.  If  there  be  any 
authority  to  the  contrary,  it  has  not  been 
discovered.  We  do  not  think,  therefore, 
that  the  statute  affords  any  light  upon  the 
proper  construction  of  this  deed.  The  cove- 
nant in  the  deed  under  which  the  defendant 
in  error  claims  can  only  be  regarded  as  one 
of  general  warranty,  independent  of  the 
statute.  But  whether  the  covenant  in  this 
case  is  to  be  regarded  as  one  of  general 
warranty,  and  equivalent  to  the  covenant 
for  quiet  enjoyment  (11  Cyc.  Law  &  Proc. 
pp.  1072-1076),  or  whether  it  be  regarded 
as  embracing,  under  the  statute,  full  cove- 


nants of  seisin,  of  right  to  convey,  against 
encumbrances,  for  quiet  enjoyment,  and  for 
further  assurance  ( 11  Cyc.  Law  &  Proc.  pp. 
1063,  1064),  we  do  not  think  the  plaintiff 
below  was  entitled  to  recover.  It  seems  to 
us,  although  there  is  a  conflict  in  the  de- 
cisions on  the  question,  that  a  sound  view 
of  the  law  and  a  proper  application  of  the 
principles  of  justice  will  deny  to  the  de- 
fendant in  error  a  right  of  action  in  the  in- 
stant case.    11  Cyc.  Law  &  Proc.  p.  1067. 

It  is  held  in  many  respectable  jurisdic- 
tions that  the  existence  of  a  public  highway 
or  a  railroad  right  of  way,  in  no  wise  inter- 
fering with  the  technical  seisin  of  the 
grantee  in  the  deed,  and  which  was  a  visible 
notorious  easement  when  the  deed  was  exe- 
cuted,  is   not  a   breach    of    the    covenant 


recorded  plat  referred  to  in  the  deed  does 
not  constitute  a  breach  of  a  covenant  against 
encumbrances,  see  Burbach  v.  Schweinler, 
as  set  out  supra. 

In  Cincinnati  v.  Brachman,  35  Ohio  St.  289, 
where  the  deed  described  the  land  conveyed 
as  extending  to  the  center  of  a  certain 
street  "as  to  be  extended,"  and  referred  to 
a  plat  on  which  the  street  was  traced,  the 
subsequent  use  of  the  street  as  a  public 
highway  was  held  not  to  constitute  a  breatch 
of  covenant  against  encumbrances  or  of  gen- 
eral warranty  in  the  deed. 

And  where  land  conveyed  is  described  as 
bounded  on  a  certain  public  road,  such  pub- 
lic road  is  not  an  encumbrajice  on  the 
estate  within  a  covenant  against  encum- 
brances, since,  as  the  description  in  the 
deed  made  the  road  a  monument,  the  gran- 
tee took  under  it,  only  to  the  road  as  it 
legally  exsisted  when  his  deed  was  made. 
Frost  v.  Angier,  127  Mass.  212. 

And  in  Patten  v.  Fitz,  138  Mass.  450, 
where  land  was  described  in  a  deed  contain- 
ing a  covenant  against  encumbrances  as 
bounded  on  A  street,  which  street  had  been 
used  as  a  private  way  until  accepted  by  the 
city  previous  to  the  conveyance  to  covenan- 
tee, and  by  it  ordered  laid  out  as  a  public 
way,  it  was  held  that  the  street  itself  was 
not  such  an  encumbrance  as  would  give  the 
grantee  a  right  of  action  for  damages 
caused  by  changing  the  grade  thereof  in  lay- 
ing it  out  after  the  grantee  took  possession, 
since  the  parties  must  be  presumed  to  have 
contemplated  the  street  as  it  was  laid  out 
and  established  by  the  city. 

And  in  Patten  v.  Fitz,  supra,  it  was  held 
that  a  release  by  the  grantor  of  all  claim 
for  damages  on  account  of  the  laying  out 
as  a  public  street  of  a  strip  of  land  that 
had  heretofore  been  used  as  a  private  way 
is  not  a  breach  of  a  covenant  against  en- 
cumbrances contained  in  a  deed  executed 
subsequent  to  the  acceptance  by  the  city  of 
the  way  as  a  public  street,  and  prior  to  the 
actual  laying  out  thereof  as  such  on  land 
abutting  on  such  street,  where  it  describes 
the  land  as  bounded  on  such  street,  since  in 
such  case  the  parties  must  be  presumed  to 
have  contemplated  the  street  as  a  bound- 
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ary  as  it  was  laid  out,  although  in  doing 
so  the  grade  was  changed  to  the  damage  of 
such  abutting  property. 

In  Holmes  v.  Danforth,  83  Me.  130,  21 
Atl.  845,  in  holding  that  a  covenant  against 
encumbrances  in  a  deed  conveying  lard  de- 
scribed as  bounded  by  the  center  of  a  public 
road  was  not  breached  by  the  existence  of 
that  part  of  the  highway  on  the  land  con- 
veyed, said:  "ITie  principle  on  whidi  these 
and  many  other  similar  decisions  rest  is 
that,  when  the  estate  conveyed  is  so  de- 
scribed that  the  parties  must  have  under- 
stood that  it  was  subject  to  a  servitude, 
the  grantee  takes  it  cum  onere,  and  will 
not  be  allowed  to  complain  of  that  servi- 
tude as  a  breach  of  the  covenants  in  his 
deed.  In  all  such  cases  the  conclusion  is 
irresistible  that,  if  the  encumbrance  was 
a  damage  to  the  estate,  that  fact  was  taken 
into  account  in  fixing  the  price;  and  that 
the  grantee  has  obtained  all  that  he  bar- 
gained for  and  all  that  he  paid  for." 

In  Harrison  v.  Des  Moines  &  Ft.  D.  R, 
Co.  91  Iowa,  114,  68  N.  W.  1081,  in  hold- 
ing that  an  existing  easement  of  a  public 
higliway  which  was  not  shown  to  be  de- 
preciative  of  the  value  of  the  lands  on 
which  it  constituted  an  easement  was 
not  a  breach  of  the  ordinary  covenant 
against  encumbrances,  the  court  expressly 
distinguished  highways  from  railroads  on 
the  ground  that  highways  through  agri- 
cultural lands  were  not  in  legal  contem- 
plation encumbrances,  in  the  absence  of 
proof  that  they  depreciated  the  value  of 
the  fee,  since  it  is  presumed  that  such  ways 
are  not  only  essential  to  enjoyment  of 
the  servient  estate,  but  that  they  enhance 
the  value  thereof. 

— covenants  of  warranty  and  for  quiet  en- 
joyment. 

A  conflict  based  upon  the  grounds  speci- 
fied in  the  last- mentioned  subdivision  of  this 
note  also  arises  in  the  decisions  involving 
covenants  of  general  warranty  and  for  quiet 
enjoyment,  and  the  statement  there  made 
applies  as  well  to  the  question  here  dis- 
cussed. 
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against  encumbrances  or  of  the  general  war- 
ranty; for,  it  being  open  and  visible,  the 
purchacer  must  be  presumed  to  have  seen 
it,  and  to  have  fixed  his  price  with  refer- 
ence to  the  actual  condition  of  the  land  at 
the  time  of  purchase.  11  Cyc.  Law.  k  Proc. 
p.  1067.  Why  should  the  technical  rules  of 
conveyancing  be  converted  into  a  trap  to 
catch  an  unwary  grantor,  unskilled  in  them, 
when  it  is  perfectly  obvious  that  he  never 
intended  to  bind  himself  to  do  that  which 
he  could  not  do,  viz.,  remove  a  railroad 
right  of  way  and  track  from  the  land  he  is 
Belling,  the  existence  of  which  was  perfect- 
ly obvious  to  the  purchaser?  The  allegation 
in  the  declaration  that  the  purpose  of  buy- 
ing the  land  was  to  utilize  the  phosphate  on 
it   affords   no    foundation    for   a   suit   for 


damages.  No  such  purpose  Is  mentioned  in 
the  deed.  If  the  purposes  of  a  grantee 
in  buying  property,  not  expressed  in  the 
deed,  are  to  be  grounds  of  such  suits,  then 
a  grantor  who  sells  a  lot  with  an  old  build- 
ing on  it  which  does  not  suit  the  purposes 
of  the  grantee  when  it  was  conveyed  to 
him  may  be  sued  by  the  grantee  for  a 
breach  of  his  warranty  because  of  the  exist- 
ence of  the  old  building.  If  there  happens 
to  be  a  mound  of  earth  on  the  property  con- 
veyed, thrown  up  in  a  previous  mining  for 
minerals,  which  covers  minerals  underneath 
it,  this  also  might  afford  a  basis  for  a  suit 
for  breach  of  the  covenant  of  warranty; 
for  undoubtedly  it  will  interfere  to  some 
extent  with  the  purposes  of  the  grantee,  if 
he  bought  the  land  for  the  minerals  on  it. 


A  public  road  is  an  easement,  the  exis- 
tence of  which  over  a  part  of  land  con- 
veyed by  deed  with  covenant  of  general  war- 
ranty is  a  breach  of  such  a  covenant. 
Haynes  v.  Young,  36  Me.  557. 

And  in  Ailing  v.  Bur  lock,  46  Conn.  504. 
a  covenant  of  general  warranty  was  held 
broken  by  the  existence  of  a  public  highway 
across  the  land  conveyed.  In  this  case  the 
land  for  the  highway  was  conveyed  in  fee 
by  quitclaim  deed,  and  the  deed  recorded, 
but  the  strip  remained  unappropriated  for 
highway  purposes  until  after  the  conveyance 
by  warranty  deed.  Subsequent  to  such  pur- 
chase, but  before  the  opening  of  the  high- 
way to  the  public,  the  public,  by  proper 
court  proceedings,  asserted  its  paramount 
title.  The  decision  turned  upon  the  point 
that  such  action,  together  with  the  fact 
that  the  fee  to  the  highway  was  in  the 
grantees  thereof,  amounted  to  an  eviction, 
thereby  breaching  the  covenant  of  general 
warranty. 

And  in  Louisville  Public  Warehouse  Co. 
V.  James,  21  Ky.  L.  Rep.  1726,  56  S.  W. 
19  (see  same  case  in  23  Ky.  L.  Rep.  1216, 
64  S.  W.  966,  and  in  24  Ky.  L.  Rep.  1266, 
70  S.  W.  1046),  where,  under  facts  similar 
to  the  preceding  case,  with  the  exception 
that  the  right  of  way  had  been  dedicated 
instead  of  conveyed  in  fee,  the  same  con- 
clusion was  reached. 

And  in  Southern  Wood  Mfg.  &  Creosoting 
Co.  V.  Davenport,  50  La.  Ann.  505,  23  So. 
448,  an  existing  easement  for  a  public  high- 
way, although  not  known  to  either  the 
grantor  or  grantee  at  the  time  of  the  con- 
veyance by  warranty  deed  of  the  land 
across  which  it  extended,  was  held  to  con- 
stitute a  breach  of  the  covenant  of  war- 
ranty, notwithstanding  the  opening  of  the 
street  worked  a  benefit  to  the  covenantee. 

In  Copeland  v.  McAdory,  100  Ala.  553, 
13  So.  545,  in  holding  that  the  existence 
of  a  public  highway  over  land  conveyed  by 
a  deed  containing  a  general  covenant  to 
warrant  and  defend  constituted  a  breach 
of  the  covenant,  notwithstanding  the  cove- 
nantee had  full  knowledge  of  the  existence 
of  the  encumbrance,  the  court  said:  "But 
knowledge  or  notice,  however  full,  of  an 
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encumbrance  or  of  a  paramount  title,  does 
not  impair  the  right  of  recovery  upon  cove- 
nants of  warranty.  The  covenants  are 
taken  for  protection  and  indemnity  against 
known  and  unknown  encumbrances  or  de- 
fects of  title.''  The  following  case  is  to 
the  same  effect:  Burk  v.  Hill,  48  Ind.  52, 
17  Am.  Rep.  731,  disapproving  Scribner  v. 
Holmes,  16  Ind.  142. 

But  in  Hymes  v.  Estey,  116  N.  Y.  501, 
15  Am.  St.  Rep.  421,  22  N.  E.  1087,  the 
court  said:  "It  must  be  deemed  the  set- 
tled doctrine  in  this  state,  that  the  fact 
that  part  of  land  conveyed  with  covenant 
of  warranty  was  at  the  time  of  conveyance 
a  hiffhway,  and  used  as  such,  is  not  a 
breach  of  the  covenant.  This  is  so,  for  the 
reason  that  the  grantee  must  be  presumed 
to  have  known  of  the  existence  of  the  pub- 
lic easement,  and  purchased  upon  a  con- 
sideration in  reference  to  the  situation  in 
that  respect,"  citing  among  other,  cases 
Whitbeck  y.  Cook,  15  Johns.  483,  8  Am. 
Dec.  272. 

And  in  Butt  v.  Riffe,  78  Ky.  362,  it  was 
said  that  when  a  public  highway  is  on  land 
at  the  date  of  purchase  thereof,  the  grantee 
must  be  held  to  know  of  its  existence,  and 
to  have  made  his  bargain  with  a  knowl- 
edge of  the  inconvenience  resulting  from  it, 
and  that  therefore  such  a  highway  would 
not  constitute  a  breach  of  warranty  of 
title. 

In  Bowles  v.  Round,  6  Yes.  Jr.  508,  it 
was  held  that  a.  purchaser  could  not  be  re- 
lieved of  his  purchase  of  certain  meadow 
lands  merely  because  there  was  a  road  go- 
ing through  them,  the  ground  being  that 
the  road  was  not  a  latent  defect,  which 
would  excuse  the  purchaser's  carelessness. 

In  Illinois  it  is  provided  by  statute  that 
"no  covenant  of  warranty  shall  be  con- 
sidered as  broken  by  the  existence  of  a  high- 
way upon  the  land  conveyed,  unless  other- 
wise particularly  stated  in  the  deed."  111. 
Rev.  Stat.  1883,  page  286  (act  in  effect 
July  1,  1874).  See  also  Vt.  Rev.  Lawfr 
1880,  page  586,  as  quoted  supra. 

In  Ake  v.  Mason,  101  Pa.  17,  it  was  held 
that  a  purchaser  having  constructive  notice 
from  the   public   records,  of  the  construe- 
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To  require  Btich  a  technical  exactness  and 
nicety  of  knowledge  on  the  part  of  grantors 
of  real  estate  of  the  various  kinds,  of  pos- 
sible encumbrances  for  which  they  may 
lay  themselves  liable  to  suits  for  damages, 
about  which  the  courts  themselves  are 
divided  in  opinion,  is  carrying  technical 
nicety  further  than  we  are  willing  to  go. 
A  sane  grantor  will  not  intentionally  make 
a  conveyance  of  land  which  will  authorize 
the  grantee  to  immediately  sue  him  for 
damages,  and  an  honest  grantee  cannot  be 
presumed  to  intentionally  exact  such  a  con- 
veyance for  such  a   purpose. 

In  the  case  of  Des vergers  v.  Willis,  56 
Ga.  515,  21  Am.  Rep.  289,  it  waa  held  that 
'*a  covenant  against  encumbrances  in  a  deed 
of  land  is  not  broken  by  the  existence  of  a 


public  road  over  the  land,  known  to  the  pur- 
chasers at  the  time  of  the  purchase."  in 
the  opinion  delivered  by  Chief  Justice  War- 
ner it  is  said :  "A  general  warranty  of  title 
to  land  against  the  claims  of  all  persons 
includes  in  itself  covenant  of  a  right  to  sell 
and  of  quiet  enjoyment  and  of  freedom  from 
encumbrances.  Code,  §  2603.  The  ques- 
tion made  by  the  record  in  this  case  is 
whether  a  public  road  on  the  land,  which 
fact  was  known  to  the  purchaser  at  the 
time  of  his  purchase,  is  in  this  state  a 
breach  of  a  covenant  of  warranty  against 
encumbrances.  The  decisions  of  the  courts 
of  this  country  are  not  uniform  upon  this 
question,  out  the  weight  of  authority  we 
think  is  that  the  existence  of  a  public  road 
on  the  land,  known  to  the  purchaser,  is  not 


tion  of  a  public  street  across  the  lands 
bought,  was  not,  upon  the  actual  opening 
thereof,  thereby  aforded  an  action  for 
breach  of  a  covenant  against  encumbrances 
or  for  quiet  enjoyment  implied  from  the 
words  "grant,  bargain,  and  sell"  contained 
in  the  deed. 

And  as  to  a  street  "as  to  be  extended" 
as  traced  on  a  referred-to  plat,  which 
street  formed  one  of  the  boundaries  of  the 
lands  conveyed,  see  Cincinnati  v.  Brach- 
man,  35  Ohio  St.  289. 

But  if,  when  the  land  was  conveyed,  there 
was  nothing  to  indicate  that  it  was  part 
of  a  street,  and  it  does  not  appear  that  the 
grantee  had  knowledge  that  a  part  thereof 
had  previously  been  dedicated  as  such,  the 
rule  does  not  apply;  and  there  is  a  breach 
of  a  covenant  for  quiet  enjoyment  where  it 
is  subsequently  established  that  a  portion 
of  the  land  had  been  so  dedicated.  Hvmes 
v.  Esty,  supra,  approved  on  subsequent  ap- 
peal in  133  N.  Y.  342,  31  N.  E.  105. 

In  Trice  v.  Kayton,  84  Va.  217,  10  Am. 
St.  Rep.  836,  4  S.  E.  377,  the  court,  while 
expressly  approving  the  doctrine  of  Jordan 
V.  Eve,  31  Gratt.  1,  refused  to  extend  it 
BO  as  to  include  an  encumbrance  which  was 
a  hidden  fact,  and  held  that  the  grantee 
of  a  house  and  lot  was  disturbed  in  viola- 
tion of  his  covenant  for  quiet  enjoyment, 
by  being  compelled  to  remove  a  part  of  the 
house,  which,  unbeknown  to  the  parties  to 
the  deed,  encroached  upon  an  adjoining 
street,  saying:  "The  street  was  obvious 
and  observable,  of  course,  but  the  hidden 
fact,  which  afterwards  transpired,  that,  ac- 
cording to  the  true  measurements  of  the 
street,  the  house  stood  upon  a  part  of  the 
highway,  was  not  observable,  in  no  wise 
apparent,  and  could  not  have  been  in  con- 
templation of  the  parties  '  contracting  to- 
gether." 

Regarding  the  result  above,  in  Moore  v. 
Boulton.  10  U.  C.  Q.  B.  140,  that  case 
might  be  taken  as  sustaining  thp  view  that 
the  existence  of  a  public  highway  known 
to  the  covenantee  will  not  constitute  a 
breach  of  a  covenant  of  warranty  or  its 
equivalent,  quiet  enjoyment,  as  the  deci- 
sion in  the  case  was  that  a  covenant  de- 
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nominated  as  a  covenant  for  quiet  enjoy- 
ment was  not  breached.  As  a  matter  of 
fact,  however,  the  case,  so  far  as  it  is  au- 
thority on  this  point,  bears  the  other  way, 
taking  the  view  of  the  covenant  for  quiet 
enjoyment  that  generally  obtains  in  this 
country,  since  the  court  expressly  stated 
that  no  principles  can  be  founded  on  variety 
of  circumstances,  such  as  whether  the  in- 
jury is  trifling,  or  whether  the  highway  is 
an  actual  advantage  to  the  grantee,  and 
that  a  court  of  law  cannot  allow  any  ef- 
fect to  the  circumstance  that  the  covenantee 
had  notice  of  the  existence  of  the  highway. 
The  decision  is  accounted  for  by  the  court's 
assumption  that  the  covenant  for  quiet  en- 
joyment is  the  equivalent  of  a  covenant  of 
seisin,  and  not,  as  generally  held  in  this 
country,  the  equivalent  of  a  covenant  of 
warrantv.  In  this  view  of  the  nature  of  a 
covenant  for  quiet  enjoyment,  the  decision 
is  in  accord  with  the  weight  of  authority 
shown  in  the  first  subdivision,  with  respect 
to  covenants  of  seisin,  and  wholly  inde- 
pendent of  the  question  as  to  the  effect  of 
knowledge  of  the  condition. 

Private  rights  of  way. 

The  few  cases  in  which  the  existence  of 
a  private  way  has  been  set  up  as  a  breach  of 
a  covenant  of  seisin  are  unanimous  in  sus- 
taining such  contention,  but,  as  has  be- 
fore been  said,  even  in  those  jurisdictions 
where  the  knowledge  of  the  grantee  of  the 
existence  of  a  public  right  of  way  has  been 
held  to  except  such  a  way  from  a  covenant 
of  general  warranty,  or  from  the  more  spe- 
cific covenant  against  encumbrances,  the 
courts  do  not  apply  a  similar  rule  to  pri- 
vate rights  of  way,  but  rule,  without  ex- 
ception, that  knowledge  is  immaterial  in 
such  cases.  The  result  is  that  there  is 
little,  if  any,  conflict  in  the  law  as  to  wheth- 
er the  existence  of  private  rights  of  way 
across  land  at  the  time  of  its  conveyance 
will  operate  as  a  breach  of  covenant. 

— covenants  of  seisin  and  of  right  to  con- 
vey. 

In  Perry  v.  Williamson  (Tenn.)  47  S.  W. 
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8uch  an  encumbrance  as  would  constitute 
a  breacji  of  the  covenant  of  warranty.  This 
view  of  the  question  is  sustained  by  the 
better  reason,  especially  as  applicable  to 
the  condition  of  the  people  of  this  state. 
To  hold  that  a  public  road  running  through 
a  tract  of  land,  which  was  known  to  the 
purchaser  at  the  time  of  his  purchase  there- 
of, is  such  an  encumbrance  on  the  land  as 
would  constitute  a  breach  of  a  covenant  of 
warranty  against  encumbrances,  would  pro- 
duce a  crop  of  litigation  in  this  state  that 
would  be  almost  inteiminable." 

In  Moore  v.  Johnston,  87  Ala.  220,  6  So. 
50,  in  an  opinion  by  Justice  Somerville,  the 
existence  of  a  public  easement  as  a  street 
or  right  of  way,  which  does  not  affect  the 


technical  seisin  of  the  purchaser,  is  not  f 
breach  of  the  covenant  of  seisin. 

In  the  case  of  Brown  v.  Young,  69  Iowa, 
625,  29  N.  W.  941,  it  is  held  that  "a  right 
of  way  for  a  railroad  is  only  an  easement, 
though  it  be  conveyed  by  deed,  and  the  ex- 
istence of  such  easement  is  not  a  breach  of 
the  covenant  as  to  title  in  a  warranty  deed 
subsequently  made  conveying  the  land." 

In  the  case  of  Whitbeck  v.  Cook,  15 
Johns.  483,  8  Am.  Dec.  272,  it  is  held:  **It 
is  not  a  breach  of  the  covenants  that  the 
grantor  was  lawful  owner  of  the  land, 
was  well  seised,  and  had  full  power  to  con- 
vey, that  part  of  the  land  was  a  public 
highway  and  was  used  as  such,  a  public 
highway  being  a  mere  easement,  and  the 
seisin  and  right  to  convey  still  continuing 


189,  it  was  held  that  a  private  right  of 
way  across  a  farm  constituted  a  breach  of 
a  covenant  of  seisin  in  the  uecd  to  the 
farm. 

And  in  Turner  v.  Moon  [1901]  2  Ch.  825, 
a  private  right  of  way  not  known  to  the 
purchaser  of  land  which  it  crossed  was  held 
to  constitute  a  breach  of  a  covenant  of 
title,  for  which  damages  could  be  recovered. 

And  in  Ash  burner  v.  Sewell  [1891]  3 
Ch.  405,  it  was  held  that  a  right  of  way 
unknown  to  both  the  grantor  and  grantee 
constituted  a  latent  defect  which  was  an 
objection  to  title,  within  the  meaning  of 
the  contract  of  sale,  which  permitted  the 
vendor  to  rescind  if  the  purchaser  should 
Insist  on  an  objection  in  respect  of  the 
title  which  the  vendor  would  be  unable  or 
unwilling  to  remove. 

In  Dykes  v.  Blake,  4  Bing.  (N.  R.)  463, 
it  was  held  that  a  private  right  of  way, 
the  existence  of  which  was  so  concealed  that 
a  purchaser,  in  the  exercise  of  ordinary 
care,  would  not  have  discovered  it,  con- 
stitiited  such  a  defect  in  title  as  justified 
the  purchaser  in  rescinding  the  contract, 
for,  as  the  way  was  one  tliat  might  ma- 
terially interfere  with  the  intended  use  of 
the  property,  the  purchaser  could  say  that 
the  lots  which  the  seller  was  ready  to  con- 
vey were  not  the  lots  which  he  purchased. 

-—covenants    against    encumbrances. 

• 

The  existence  of  an  easement  consisting 
of  a  right  to  pass  over  and  use  for  the  pur- 
pose of  a  private  way  a  certain  portion  of 
land  conveyed  by  deed  containing  a  cove- 
nant against  encumbrances  is  a  breach  of 
that  covenant.  Young  v.  Gower,  88  111. 
App.  70;  Vonderhite  v.  Walton,  7  Ky.  L. 
Rep.  706;  Blake  v.  Everett,  1  Allen,  248; 
Wetherbee  v.  Bennett,  2  Allen,  428;  Bailey 
V.  Agawam  Nat.  Bank,  190  Mass.  20,  3 
L.R.A.(N.S.)  98,  112  Am.  St.  Rep.  296,  76 
N.  E.  449;  Russ  v.  Steele,  40  Vt.  310. 

It  is  immaterial  that  tlie  covenantee 
knew  of  a  private  cartway  across  premises, 
the  title  to  which  was  covenanted  to  be 
free  from  encumbrances,  if  the  cartway  was 
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not  excepted  from  the  covenant.  Sherwood 
v.  Johnson,  28  Ind.  App.  277,  62  N.  E. 
645. 

In  Perry  v.  Williamson,  supra,  it  was 
held  that  a  purchaser's  knowledge  of  a  farm 
pass  way  across  land  at  the  time  of  pur- 
chase did  not  estop  him  from  objecting  to 
it  as  an  encumbrance,  where  he  (iid  not 
know  that  it  was  a  right  of  way  of  a  third 
person. 

In  Illinois,  where  §  9,  chap.  30,  Starr 
&  C.  Anno.  Stat.  (111.)  574,  provides  that 
deeds  substantially  in  the  prescribed  form 
shall  be  deemed  a  conveyance  in  fee  Sttaple, 
with  covenant  against  encumbrances,  it  was 
held  in  Schmisseur  v.  Penn,  47  111.  App. 
278  (see  same  case  .77  111.  App.  526)  that 
a  private  way  was  not  within  the  meaning 
of  the  term  "highways"  as  used  in  §  10, 
chap.  30,  III.  Rev.  Stat.,  providing  that 
"no  covenant  of  warrantv  shall  be  con- 
sidered  as  broken  by  the  existence  of  a 
highway  upon  the  land  conveyed,  unless 
otherwise  particularly  specified  in  the  deed,'* 
which  act  went  into  efTect  in  1874,  and  that 
therefore  it  constituted  a  breach  of  the  im- 
plied covenant  against  encumbrances.  In 
connection  with  this  case  it  should  be  noted 
that  previous  to  1874  it  had  been  held  in 
Illinois  that  knowledge  at  the  time  of  the 
conveyance  of  the  existence  of  a  then  exist- 
ing easement  afforded  no  defense  to  a  suit 
on  the  covenant.  See  Beach  v.  Miller,  51 
111.  209,  2  Am.  R^p.  290,  and  Wadhams  v. 
Swan,  109  111.  46. 

In  Harlow  v.  Thomas,  15  Pick.  66,  the 
court,  in  holding  that  a  private  right  of 
passageway  over  land  to  a  spring  consti- 
tuted a  breach  of  a  covenant  against  en- 
cumbraiiccs,  and  that  the  covenantee's 
knowledge  of  tlie  existence  of  the  encum- 
brance at  the  time  of  the  purchase  was 
immaterial,  because  proof  thereof  could  not 
be  made  under  the  parol  evidence  rule, 
said:  "Uncertain  would  be  the  titles  of 
real  estate,  and  useless  the  registration  of 
deeds,  if  their  contents  and  effects  were 
to  be  determined  by  the  testimony  of  wit- 
nesses. Tliey  would  mislead,  rather  than 
guide  us  in  a  safe  course." 
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in  tLe  owner  of  the  land  over  which  it  was 
laid  out."  Justice  Spencer  in  delivering  tlie 
opinion  of  the  court  says:  "It  must  strike 
the  mind  with  surprise  that  a  person  who 
purchases  a  farm  through  which  a  public 
road  runs  at  the  time  of  purchase,  and  had 
80  run  long  before,  who  must  be  presumed 
to  have  known  of  the  existence  of  the  road, 
and  who  chooses  to  have  it  included  in  his 
purchase,  shall  turn  round  on  his  grantor 
and  complain  that  the  general  covenants  in 
the  deed  have  been  broken  by  the  existence 
of  what  he  saw  when  he  purchased,  and 
what  must  have  enhanced  the  value  of  the 
farm.  It  is  hazarding  little  to  say  that 
such  an  attempt  is  unjust  and  inequitable, 
and  contrary  to  the  universal  understand- 
ing of  both  vendors  and  purchasers.     If  it 


could  succeed,  a  flood  gate  of  litigation 
would  be '  opened,  and  for  many  years  to 
come  this  kind  of  action  would  abound." 

In  the  case  of  Wilson  v.  Cochran,  46  Pa. 
229,  it  Svas,  among  other  things,  held  that 
"a  purchaser  who  sees  such  a  road  that  haa 
been  used  thirty  years  upon  the  land  he  is 
buying  has  no  right  to  consider  it  an  en- 
cumbrance, within  the  meaning  of  a  cove- 
nant against  encumbrances.  If  it  is  not  a 
positive  benefit  to  the  premises,  he  is  pre- 
sumed  to  have  estimated  its  disadvantages 
in  adjusting  the  price  he  has  agreed  to 
pay." 

In  the  case  of  Kutz  v.  McCune,  22  Wis. 
628,  99  Am.  Dec.  85,  it  is  held  that  the 
"existence  of  easement  obviously  and  notori* 
ously  affecting  physical  condition   of   land 


T— covenants  of  warranty  and  for  quiet  en- 
joyment. 

In  Rea  v.  Minkler,  5  Lans.  196,  the  court, 
in  holding  the  purchaser's  knowledge  of  a 
previous  conveyance  of  a  strip  of  land  in 
the  rear  of  the  granted  premises,  from 
which  there  was  no  access  to  the  highway 
except  over  the  subsequently  granted  prem- 
ises, together  with  a  right  of  way  there- 
over, no  defense  to  an  action  for  breach 
of  a  covenant  to  warrant  and  forever  de- 
fend the  premises  and  every  part  and  par- 
cel ifhereof  against  every  person  claiming 
them  or  any  part  thereof,  in  that  the  use 
of  a  way  to  the  rear  strip  constituted  a 
breach  of  the  covenant,  -distinguished  be- 
tween private  and  public  rights  of  way  as 
follows:  "There  is,  I  think,  a  broad  dis- 
tinction between  a  public  highway  and  a 
private  right  of  way.  The  latter  is  se- 
cured by  a  conveyance  to  an  adjoining  pro- 
prietor for  his  private  use,  while  the  form- 
er is  for  the  benefit  of  the  public,  as 
woiU  as  the  owner  of  the  land  through  which 
it  passes,  and  a  positive  advantage.  While 
the  latter  might  be  unknown  to  a  purchaser, 
the  former,  running  through  a  farm,  would 
be  seen  when  purchased,  and  could  not  but 
be  considered  as  an  enhancement  of  its 
value,"  and,  continuing,  said  that  the  rule 
as  to  public  highways  should  not  be  en- 
larged so  as  to  embrace  private  rights  of 
way. 

In  Wilson  v.  Cochran,  46  Pa.  229,  from 
which  an  obiter  statement  made  in  dis- 
tinguishing between  public  and  private 
rights  of  way  is  quoted  as  the  law  of  the 
cajse  in  Van  Ness  v.  Royai.  Phosphate  Co., 
the  court,  in  holding  an  asserted  private 
right  of  way  over  land  conveyed  to  be  a 
breach  of  covenant  of  general  warranty, 
where  the  purchaser  had  no  actual  notice 
of  the  existence  of  such  way,  but  only  con- 
structive notice  through  the  public  rc^ristry, 
said,  in  speaking  of  Patterson  v.  Arthurs, 
9  W^atts,  152:  *'It  is  broadly  distinguish- 
able from  the  case  before  us.  Public  roads 
are  laid  out  in  Pennsvlvania  bv  authoritv 

•  »  » 

of  law,  in  pursuance  of  the  policy  of  Penn, 
who  established  the  custom  of  allowing  to 
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every  grantee  of  land  6  acres  in  the  hun- 
dred, as  a  compensation  for  the  roads  that 
should  thereafter  be  opened;  and  they  con- 
fer on  the  public  merely  a  right  of  passage, 
whilst  the  title  to  the  soil  is  left  undisturbed 
in  the  owner  of  the  land  through  which 
they  pass.  A  purchaser  who  sees  such  a 
road,  that  has  been  used  thirty  years,  up- 
on the  land  he  is  buying,  has  no  right  to 
consider  it  an  encumbrance,  within  the 
meaning  of  -a  covenant  against  encum- 
brances. If  it  is  not  a  positive  benefit  to 
the  premises,  he  is  presumed  to  have  esti- 
mated its  disadvantages  in  adjusting  the 
price  he  has  agreed  to  pay.  But  SchuRz's 
private  way  in  this  case  had  no  public  poli- 
cy or  public  law  to  support  it;  it  rested 
wholly  .in  a  private  grant,  and  it  was  a 
grant  of  an  interest  in  the  land, — a  vested 
estate  that  would  pass  by  deed  and  would 
descend  to  heirs, — and  of  its  existence  the 
purchaser  had  no  actual  notice,  but  only 
that  constructive  notice  with  which  an  un- 
searched  registry  affects  him." 

The  successful  assertion  by  a  stranger 
of  a  pass  way  over  land,  the  title  and  full 
use  and  enjoyment  of  which  has  been  con- 
veyed to  the  grantee,  amounts  to  a  breach 
of  a  covenant  of  warranty.  Ware  v.  Owens, 
7  Kv.  L.  Rep.  308;  Lamb  v.  Dan  forth,  69 
Me. '322.  8  Am,  Rep.  426;  Russ  v.  Steele, 
40  Vt.  310. 

In  Bridger  v.  Pierson,  1  Lans.  481,  where 
the  grantee  of  land  conveyed  b^  deed  con- 
taining a  genera]  covenant  of  warranty  was 
mulcted  in  damages  for  obstructing  a  pre- 
scriptive right  of  way  thereover,  held  by  a 
stranger,  it  was  held  that  the  covenantee 
could  recover  over  from  the  grantor  on  the 
ground  that  the  established  private  right 
of  way  constituted  a  breach  of  the  cove- 
nant. On  appeal  (45  N.  Y.  601)  the  judg- 
ment in  this  case  was  reversed,  but  upon 
the  ground  that  the  right  of  way  which 
was  alleged  to  breach  the  covenant  of  wkr- 
ranty  was  excepted  in  the  conveyance,  it 
being  conceded,  however,  that,  were  it  not 
so  excepted  it  would  have  constituted  a 
breach. 

In  Butt  V.  Riffe,  78  Ky.  352,  it  was  held 
that   the   existing   easement   of    a    private 
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at  the  time  of  its  Hale,  such  as  a  right  of 
flowing  the  land  by  a  mill  pond  in  actual 
existence  upon  it,  does  not  constitute  a 
breach  of  a  general  covenant  against  en- 
cumbrances." The  opinion  in  this  case  is 
strong  and  well  reasoned. 

In  the  case  of  Smith  v.  Hughes,  50  Wis. 
620,  7  N.  W.  653,  it  is  held  that  "where 
there  are  railways  or  other  highways  in  use 
as  such,  over  land,  at  the  time  of  its  sale, 
the  purchaser  is  presumed  to  have  taken 
with  knowledge  of  them,  and  they  consti- 
tute no  breach  of  the  usual  covenants  in  his 
deed." 

In  the  case  of  Memmert  v.  McKeen,  112 
Fa.  315,  4  Atl.  542,  Mr.  Justice  Paxson,  in 
delivering  the  opinion  of  the  court,  says: 
'Encumbrances  are  of  two  kinds,  viz.:  (1) 


t*i/>. 


Such  as  afTcct  the  title;  and  (2)  those 
which  affect  only  the  physical  condition  of 
the  property.  A  mortgage  or  other  lien  is 
a  fair  illustration  of  the  former;  a  public 
road  or  a  right  of  way,  of  the  latter.  Where 
encumbrances  of  thd  former  class  exist,  the 
covenant  referred  to  [against  encumbran- 
ces], under  all  the  authorities,  is  broken 
the  instant  it  is  made,  and  it  is  of  no 
importance  that  the  grantee  had  notice  of 
them  when  he  took  the  title.  Cathcart  v. 
Bowman,  5  Pa.  317;  Funk  v.  Voneida,  11 
Serg.  &  R.  109,  14  Am.  Dec.  617.  Such  en- 
cumbrances are  usually  of  a  temporary  char- 
acter and  capable  of  removal.  The  very 
object  of  the  covenant  is  to  protect  the  ven- 
dee against  them.  Hence,  knowledge,  actual 
or   constructive,   of   their   existence,   is   no 


pass  way  of  which  the  grantee  had  no  knowl- 
edge was  inconsistent  with,  if  not  hostile 
to,  a  title  conveyed  by  deed  containing  a 
warrant  of  title,  the  court  saying  that  the 
fact  that  the  grantee  may  aj)propriate  his 
land  to  such  purposes  as  he  may  see  proper, 
not  inconsistent  with  the  right  of  private 
passage,  is  no  response  to  the  claim  for 
damages,  as  the  right  to  the  use  of  a  por- 
tion of  the  land  for  a  private  pass  way  is 
to  that  extent  a  depreciation  of  the  free 
use  and  enjoyment  of  the  premises  by  the 
covenantee.  Continuing,  the  court  said: 
"A  covenant  of  warranty  in  a  deed  embraces 
the  covenant  for  quiet  enjoyment,  and  also 
protects  the  grantee  against  encumbrances 
that  affect  the  title,  or  that  the  grantee 
may  be  compelled  to  remove  in  order  to 
have  the  possession  and  enjoyment  of  the 
estate  purchased." 

And  the  existence  and  use  of  a  right  of 
way  for  a  private  road  across  conveyed 
premises  to  which  they  were  subject  at 
the  time  of  the  conveyance,  breaches  a 
covenant  for  quiet  enjoyment,  although  the 
grantee  knew  of  the  existence  of  the  private 
way  at  the  time  of  the  purchase,  but  did 
not  know  of  its  extent.  Eller  v.  Moore, 
48  App.  Div.  403,  63  N.  Y.  Supp.  88. 

In  Ladue  v.  Cooper,  32  Misc.  544,  67  N. 
Y.  Supp.  319,  it  was  held  that  a  private 
lane  partly  on  premises  conveyed  by  a 
deed  containing  a  covenant  of  warranty 
broad  enough  to  cover  the  easement  was  a 
breach  of  the  covenant,  irrespective  of  the 
grantee's  knowledge  of  the  lane. 

In  Helton  v.  Asher,  135  Ky.  751,  123 
S.  W.  285,  it  was  held  that  the  rule  that 
a  purchaser  must  be  held  to  know  of  the 
existence  of  a  public  highway  or  railroad 
easement,  and  to  have  purchased  with 
knowledge  of  the  inconvenience  resulting 
therefrom,  does  not  apply  to  a  private  pass 
way,  so  as  to  prevent  recovery  of  damages 
caused  by  the  existence  of  a  private  tram- 
way across  land  conveyed  by  deed  of  gen- 
eral warranty,  even  though  the  covenantee 
knew  of  the  existence  thereof  at  the  time 
of  his  purchase.  This  decision  was  based 
upon  the  ground  that  Butt  v.  Riffe,  supra, 
made  the  distinction  herein  asserted,  but  a 
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careful  study  of  that  case  shows  that  the 
premise  taken  therein  was  that  the  grantee 
had  no  knowledge  of  the  existence  of  the 
private  easement  involved. 

Railroad  rights  of  way. 

—covenants  of  seisin  and  of  right  to  con- 
vey. 

The  discussion  under  the  subdivision  of 
this  note  relating  to  public  highways  as 
breaches  of  covenant  of  seisin  or  of  right 
to  convey  is  here  applicable,  the  cases  gen- 
erally turning  upon  the  question  whether 
or  not  the  fee  is  considered  as  vested  in 
the  railroad. 

Thus,  the  following  cases  hold  that  the 
existence  of  a  mere  easement  of  a  rail- 
road right  of  way  does  not  breach  a  cove- 
nant of  seisin  in  a  deed  by  which  the  servi- 
ent estate  was  conveyed:  Douglass  v. 
Thomas,  103  Ind.  187,  2  N.  E.  662,  quoted 
with  approval  in  Quick  v.  Taylor,  113  Ind. 
540,  16  N.  E.  588;  Kellogg  v.  Malin,  50 
Mo.  496,  11  Am.  Rep.  426. 

In  Messer  v.  Oestreich,  62  Wis.  684,  10 
N.  W.  6,  a  right  of  way  for  a  railroad, 
which  had  been  conveyed  by  deed  which 
vested  at  least  a  conditional  fee  in  the  rail- 
road company,  was  held  to  breach  a  cove- 
nant of  seisin  in  a  subsequent  deed  of  land 
crossed  by  'the  railroad  right  of  way.  The 
court  based  the  decision  on  the  ground 
that  the  deed  by  conveying  at  least  a 
conditional  fee  affected  the  technical  seisin 
of  the  grantor,  and  distinguished  the  case 
from*  that  of  Kutz  v.  McCune,  22  Wis.  628, 
99  Am.  Dec.  85  (set  out  in  Van  Ness  v. 
Royal  Phosphate  Co.),  on  the  ground 
that  in  the  Kutz  Case  merely  an  easement 
was  involved,  and  also  distinguished  it 
from  Smith  v.  Hughes,  50  Wis.  620,  7  N. 
W.  653  (also  set  out  in  the  Van  Ness 
Case),  on  the  ground  that  the  railroad 
right  of  way  involved  therein  was  taken 
by  eminent  domain. 

And  in  Foster  v.  Byrd,  119  Mo.  App.  169, 
96  S.  W.  224,  where  an  attempt  was  made 
to  convey  an  entire  quarter  section  of  land 
by   deed   containing   a   covenant   of   seisin. 
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answer  to  an  action  for  breach  of  such 
covenant.  Where,  however,  there  is  a  servi- 
tude imposed  upon  the  land,  which  is  visible 
to  the  eye,  and  which  affects  not  title,  but 
the  physical  condition  of  the  property,  a 
different  rule  prevails.  Thus,  it  was  held 
in  Patterson  v.  Arthurs,  9  Watts,  152,  that 
where  the  owner  had  covenanted  to  convev 
certain  lots  free  from  all  encumbrances,  a 
public  road  which  occupied  a  portion  of  sucli 
lots  was  no^  an  encumbrance,  within  the 
meaning  of  the  covenant.  This  is  not  be- 
cause of  any  right  acquired  by  the  public, 
but  by  reason  of  the  fact  that  the  road,  al- 


though admittedly  an  encumbrance,  and  pos- 
sibly an  injury  to  the  property,  was  there 
when  the  purchaser  bought,  and  he  is  pre- 
sumed to  have  had  knowledge  of  it.  In 
such  and  similar  cases  there  is  the  further 
presumption  that  if  the  encumbrance  is 
really  an  injury,  such  injury  was  in  the 
contemplation  of  the  parties,  and  that  the 
price  was  regulated  accordingly.  It  was 
said  by  Justice  Kennedy  in  the  case  cited: 
'Although  a  public  highway  no  doubt  is  in 
many  instances  an  injury  instead  of  a  bene- 
fit to  the  holder  or  owner  of  the  land  upon 
which  it  is  located,  and  therefore  tends  to 


it  was  held  that  the  covenant  of  seisin  was 
broken  at  the  delivery  of  the  deed,  where 
the  grantor  had  previously  deeded  a  por- 
tion of  the  quarter  section  to  a  railroad 
company  for  a  right  of  way;  and  this  on 
the  ground  that  the  possession  of  such 
strip  was  not  and  could  not  be  delivered  by 
the  grantor. 

But  in  Jerald  v.  Elly,  51  Iowa,  321,  1 
N.  W.  639,  it  was  said  that  proof  of  prior 
use  of  a  portion  of  land  conveyed  by  deed 
containing  a  covenant  of  seisin,  by  a  rail- 
road company  as  a  right  of  way  under 
valid  right,  would  establish  a  breach  of  the 
covenant  of  seisin.  The  covenantee  failed 
to  recover,  however,  because  he  did  not 
establish  the  fact  that  the  railroad  company 
was  using  a  portion  of  the  land  imdcr  valid 
right. 

■ 

— covenants   against    encumbrances. 

The  decided  weight  of  authority  is  to  the 
eflfact  that  a  railroad  right  of  way  con- 
stitutes a  breach  of  a  covenant  against  en- 
cumbrances, irrespective  of  the  question  of 
the  knowledge  of  the  grantee  as  to  the 
existence  of  such  a  right  of  way.  A  few 
courts,  however,  place  a  railroad  on  the 
same  basis  as  a  public  highway,  and  con- 
sider it  as  not  constituting  an  encumbrance. 

An  existing  right  of  way  for  a  railroad, 
independently  of  any  consideration  of  the 
question  of  knowledge,  was  held  to  be  an 
encumbrance  for  which  a  grantee  might  re- 
cover under  a  covenant  against  encum- 
brances, in  the  following  cases:  Barlow  v. 
McKinley,  24  Iowa,  69;  Kostendader  v. 
Pierce,  37  Iowa,  645 ;  Jerald  v.  Elly,  supra ; 
Pierce  v.  Houghton,'  122  low^a,  477,  98  N. 
W.  306. 

And  the  existence  of  an  easement,  con- 
sisting of  a  railroad  right  of  way  across 
land  conveyed  by  deed  containing  a  cove- 
nant against  encumbrances  was  held  in 
Beach  v.  Miller,  51  111.  209,  2  Am.  Rep. 
290,  to  breach  the  covenant,  although  both 
parties  knew  of  the  existence  of  the  rail- 
road easement  at  the  time  of  the  convey- 
ance, the  court  saying:  "When  a  pur- 
chaser obtains  title  b\    deed  without  cove- 

■ 

nants,  he,  of  course,  takes  it  subject  to  all 
defects  and  encumbrances  it  mav  be  under 
at  the  time  of  the  conveyance.  But  where 
a  person  insists  u[)on  and  obtains  cove- 
nants for  title,  he  has  the  riglit,  when  ob- 
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tained,  to  rely  u^>on  them  and  enforce  their 
performance,  or  recover  damages  for  their 
breach.  The  vendor  is  under  no  compulsion 
to  make  covenants  when  he  sells  land,  but, 
having  done  so,  he  must  keep  them,  or  re- 
spond in  damages  for  injury  sustained  by 
their  breach.  Nor  is  it  a  release  or  dis- 
charge of  the  covenant  to  say  that  both 
parties  knew  it  was  not  true,  or  that  it 
would  not  be*  performed,  when  it  was  made. 
A  person  may  warrant  an  article  to  be 
sound,  when  both  buyer  and  seller  know  it 
is  unsound;  so  the  seller  may  warrant  the 
quantity  or  quality  of  an  article  he  sells, 
when  both  parties  know  that  it  is  not  of 
the  quality  or  does  not  contain  the  quan- 
tity warranted.  In  fact,  the  reason  the 
purchaser  insists  upon  covenants  for  title, 
or  a  warranty  of  quality  or  quantity,  is  be- 
cause he  either  knows  or  fears  that  the 
title  is  not  good,  or  that  the  ai*ticle  lacks 
in  quantity  or  quality.  If  he  were  per- 
fectly assured  on  those  questions,  he  would 
seldom  be  tena>cious  in  obtaining  a  cove- 
nant of  warranty." 

And  the  following  cases  are  to  the  same 
effect  as  respects  the  effect  of  knowledge 
of  the  covenantee  as  to  the  existence  of 
the  railroad:  Wadhams  v.  Swan,  109  111. 
46;  Barlow  v.  McKinley,  supra;  Gerald  v. 
Elley,  45  Iowa,  322 ;  Flynn  v.  White  Breast 
Coal  &  Min.  Co.  72  Iowa,  738,  32  N.  W. 
471;  Burk  v.  Hill,  48  Ind.  52,  17  Am.  Rep. 
731;  Quick  v.  Tavlor,  113  Ind.  640,  16  N. 
E.  588;  Kellogg  v.  Malin,  50  Mo.  496,  11 
Am.  Rep.  426;  Williamson  v.  Hall,  62  Mo. 
405;  Whiteside  v.  Magruder,  75  Mo.  App. 
364;  Farrington  v.  Tourtelott,  39  Fed.  738. 

And  in  Wadhams  v.  Swan,  supra,  it  was 
held  that  a  covenant  against  encumbrances 
was  technically  broken  by  the  existence  of 
a  railroad  riglit  of  way  across  the  land 
conveyed,  notwithstanding  the  fact  that  the 
railroad,  when  considered  with  reference  to 
the  contract  as  an  entirety,  enhanced  rather 
than  diminished  its  value;  but  the  court 
said  that  in  such  case  nominal  damages 
only  could  be  recovered. 

And  in  Tuskegee  Land  &  Secur.  Co.  v. 
Birmingham  Realtv  Co.  161  Ala.  642,  23 
L,R.A.(N.S.)  902,  49  So.  378,  it  was  held 
that  the  existence  of  a  railroad  in  a  street, 
damages  for  the  construction  of  which  to 
the  property  conveyed  have  been  released 
by  the  grantor,  is  a  breach  of  covenant 
against  encumbrances  in  a  grant  of  prop* 
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leaser,  its  value  in  the  estimation  of  a  pur- 
chase^, yet  it  is  fair  to  presume  that  every 
purchaser,  before  lie  closes  his  contract  for 
his  purchase  of  land,  has  seen  it  and  made 
himself  acquainted  with  its  locality  and  the 
state  and  condition  of  it,  and  consequently, 
if  there  be  a  public  road  or  highway  open 
or  in  use  upon  it,  he  must  be  taken  to  have 
seen  it,  and  to  have  fixed  in  his  own  mind 
the  price  that  he  was  willing  to  give  for  the 
land  with  a  reference  to  the  road,  either 
making  the  price  less  or  more,  as  he  con- 
ceived the  road  to  be  injurious  or  advan- 


I  tageous  to  the  occupation  and  enjoyment  of 

I  the  land.' " 

j  In  the  case  of  Janes  v.  Jenkins,  34  Md.  1, 
text  10,  6  Am.  Rep.  300,  the  question  was 
whether  a  servitude  which  had  been  created 
upon  land  by  the  owner  made  him  liable 
to  an  action  for  breach  of  the  covenants  in 
a  subsequent  deed  by  the  grantee  in  the 
former  deed,  the  court  says:  "Then,  as  to 
the  second  question,  whether  the  existence 
of  this  servitude  or  burden  upon  the  prop- 
erty sold  to  the  appellant,  and  the  enjoy- 
ment thereof  by  the  owner  of  the  eastern  lot. 


erty  abutting  on  the  street,  although  the 
deed  purports  to  convey  only  to  the  line 
of  the  street. 

But  no  breach  of  covenant  of  seisin  or 
right  to  convey  is  shown  by  the  existence 
of  a  railroad  in  the  abutting  street,  where 
the  deed  conveys  only  to  the  edge  of  the 
street.     Ibid. 

And  in  Bacharach  v.  Von  Eiff,  74  Hun, 
53r,  26  N.  Y.  Supp.  842,  it  was  held  that 
th«»  existence,  in  front  of  premises  conveyed 
with  covenants  against  encumbrances,  of  an 
elevated  railroad  as  to  which  the  grantor 
had  executed  a  release  of  easements,  did 
not  constitute  a  breach  of  the  covenant 
against  encumbrances  in  the  grant  of  the 
property  adjoining  that  on  which  the  rail- 
road was  constructed,  where  the  grantee 
knew  at  the  time  of  making  his  contract 
and  taking  his  deed  that  the  easement  was 
in  the  actual  use  and  occupation  of  a  rail- 
rqad  company,  since  this  was  notice  to  him 
that  the  railroad  company  had  some  claim 
to  the  easement,  and  that  it  was  partially 
extinguished,  and  that  therefore  ne  must 
be  considered  as  having  purchased  with 
reference  thereto. 

— covenants  of  warranty  and  for  quiet  en- 
joyment. 

•With  respect  to  general  covenants  of 
warranty,  the  cases  are  in  unison  in  hold- 
ing that  an  existuig  railroad  across  land 
at  the  time  of  a  conveyance  does  not  work 
a  breach  of  the  covenant. 

Thus,  as  is  held  in  Van  Ness  v.  Royal 
Phosphate  Co.,  the  existence  of  a  railroad 
across  land  at  the  time  of  it?  conveyance 
by  a  deed  binding  the  grantor  to  warrant 
and  forever  defend  the  title  against  all  per- 
sons lawfully  claiming  the  same  does  not 
constitute  a  breach  of  the  covenant  irrespec- 
tive of  whether  it  be  considered  as  one  of 
general  warranty  and  equivalent  to  one  for 
quiet  enjoyment,  or  whether  it  be  regarded 
as  embracing  all  the  common-law  covenants, 
the  ground  bein;;  that  since,  as  the  rail- 
road was  perfectly  obvious,  it  must  have 
been  in  the  minds  of  the  parties  at  the 
time  of  the  convevance. 

In  Bird  v.  Bank  of  Williamstown,  11  Kv. 
L.  Rep.  868,  13  S.  W.  430,  a  purchaspr,  by 
warranty  deed,  of  a  tract  of  land,  with 
full  knowledge  of  the  existence  therein  of 
an  easement  of  a  railroad  right  of  way, 
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was  held  not  entitled  to  an  abatement  of 
the  purchase  price  for  the  number  of  acres 
included  in  the  right  of  way,  on  the  ground 
that  he  must  have  purchased  with  reference 
to  the  easement,  since  it  was  known  to 
him. 

And  the  fact  that  land  was  purchased 
for  mineral  purposes  does  not  of  itself  ren- 
der the  existence  of  a  railroad  across  the 
land  at  the  time  of  its  conveyance  a  breach 
of  warranty  against  encumbrances,  where 
the  purposes  of  the  grantee  were  not  ex- 
pressed in  the  deed,  although  the  railroad 
easement  interfered  with  the  carrying  out 
of  the  proposed  mineral  purposes.  Van 
Ness  v.  Royal  Phosphate  Co.  This  seems 
to  be  the  only  case  in  which  the  conten- 
tion that  the  purpose  for  which  the  land 
was  purchased  would  govern  has  been 
raised. 

In  Brown  v.  Young,  69  Iowa,  625,  29 
N.  W.  941,  cited  in  Van  Ness  v.  Royal 
Phosphate  Co.,  it  was  held  that  a  right 
of  way,  since  it  is  only  an  easement,  al- 
though conveyed  by  deed,  does  not  consti- 
tute a  breach  of  the  covenant  as  to  title 
in  a  general  warranty  deed  subsequently 
made,  conveying  the  land  across  which  the 
easement  exists.  This  decision  seems  to  be 
in  direct  conflict  with  both  the  earlier  and 
later  Iowa  cases,  and,  in  fact,  is  not  men* 
tioned  in  later  cases  holding  to  the  con- 
trary. (See  Flynn  v.  White  Breast  Coal  & 
Min.  Co.  and  Pierce  v.  Houghton,  supra.) 
However,  if  the  general  warranty  deed  be 
considered  as  one  against  encumbrances 
created  by  the  covenantor  himself,  the  deci- 
sion may  be  reconciled  with  the  other  Iowa 
cases,  as  the  encumbrance  was  created  by 
previous  owners. 

In  Milwaukee  &  N.  R.  Co.  v.  Strange,  63 
Wis.  178,  23  N.  W.  432,  it  was  held  that  a| 
grantee  of  land  crossed  by  a  railroad  right 
of  way  took  subject  to  such  easement,  so 
as  to  prevent  the  grantee  from  recovering 
compensation  and  damages  assessed  because 
of  the  location  and  construction  of  the  rail- 
road on  such  lands,  which  had  not  been 
paid  to  the  grantor  at  the  time  of  the  con- 
veyance, the  ground  of  the  decision  being 
that  he  must  be  considered  as  having  pur- 
chased the  land  subject  to  such  burden,  and 
to  have  deducted  from  the  purchase  price 
an  amount  equal  to  the  depreciation  in  value 
by  reason  of  such  easement.         G.  J.  C. 
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constitute  a  breach  of  the  covenant  of  spe- 
cial warranty.  [The  warranty  was  to  the 
effect  that  the  grantor  shall  forever  war- 
rant and  defend  the  property  against  the 
claims  of  grantor  and  all  persons.]  This 
depends  upon  the  apparent  and  ostensible 
condition  of  the  property  at  the  time  of 
sale.  And  as  the  wall  had  been  erected, 
and  the  lights  therein  were  plainly  to  be 
seen  when  the  appellant  purchased  the  prop- 
erty overlooked  by  them,  it  is  but  rational 
to  conclude  that  he  contracted  with  ref- 
erence to  that  condition  of  the  property, 
and  that  the  price  was  regulated  according- 
ly. The  parties,  in  the  absence  of  anything 
to  the  contrary,  are  presumed  to  have  con- 
tracted with  reference  to  the  then  state 
and  condition  of  the  property;  and  if  an 
easement  to  which  it  is  subject  be 
open  and  visible,  and  of  a  continuous 
character,  the  purchaser  is  supposed  to 
have  been  willing  to  take  the  prop- 
erty as  it  was  at  the  time,  subject  to  such 
a  burden.  That  being  so,  the  covenants  in 
the  deed  must  likewise  be  construed  with 
reference  to  the  condition  of  the  property  at 
the  time  of  the  conveyance.  The  grantor  by 
his  covenant  warranted  the  premises  as  they 
were,  and  by  no  means  intended  to  warrant 
against  an  existing  easement  which  was 
open  and  visible  to  the  appellant,  and  over 
which  the  former  had  no  power  or  control 
whatever.  To  construe  the  covenant  to  em- 
brace such  subject  would  most  likely  defeat 
the  understanding  and  intention  of  the  par- 
ties; certainly  of  the  grantor." 

In  the  case  of  Pomeroy  v.  Chicago  & 
M.  R.  Co.  25  Wis.  641,  643,  Justice  Paine 
says:  "Where  there  is  a  sale  of  a  tract  of 
land  upon  which  there  is  an  obvious  exist- 
ing easement  or  burden  of  any  kind,  like 
an  ordinary  highway,  a  railroad,  or  mill 
pond,  the  fair  presumption,  in  the  absence 
of  any  express  provision  in  the  contract 
upon  the  subject,  is  that  both  parties  act 
with  direct  reference  to  the  apparent  exist- 
ing burden,  and  that  the  vendor  demands, 
and  the  purchaser  pays,  only  the  value  of 
the  land  subject  to  it." 

In  an  order  made  by  the  circuit  judge,  it 
appears  that  both  parties  relied  in  the 
court  below  upon  the  decision  of  this  court 
in  the  case  of  Silver  Springs,  0.  &  G.  R.  Co. 
v.  Van  Ness,  45  Fla.  559,  34  So.  884.  That 
case  certainly  determines  that  the  deed 
which  is  before  us  only  conveyed  an  ease- 
ment to  the  railroad  company,  and  that  tlie 
technical  right  to  the  phosphate  underneatli 
the  railroad  was  still  in  the  grantor.  That 
is  the  true  condition  now.  Should  the  rail 
road  track  be  removed  or  abandoned,  the 
right  of  the  defendant  in  error  to  the  phos- 
phate would  be  unrestricted. 

There  is  nothing  in  the  declaration  in  the 
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instant  case  which  squints  at  the  notion 
that  it  is  brought  to  recover  of  Van  Ness 
the  money  which  he  recovered  from  the  rail- 
road company  in  the  suit  to  which  refer- 
ence has  been  made.  There  is  not  the  slight- 
est indication  in  the  deed  to  the  defendant 
in  error  from  Van  Ness  that  he  was  cove- 
nanting to  pay  over  to  the  defendant  in  er- 
ror any  such  moneys.  Without  such  an  al- 
legation in  the  declaration,  and  such  an 
agreement  on  the  part  of  Van  Ness,  it  is  im- 
possible to  conceive  how  the  fact  that  Van 
Ness  did  recover  damages  from  the  railroad 
company  can  have  anything  to  do  with  this 
case. 

For  the  reasons  given,  the  judgment  below 
is  reversed. 

Taylor  and  Parkhill,  JJ.,  concur. 

Whitfield,  Ch.  J.,  and  Shackleford  and 
Cockpell,  JJ.,  concur  in  the  opinion. 

Petition  for  rehearing  denied  October  18, 
1910. 
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JACOB  DOTTERER,  Appt., 
v. 

STATE  OF  INDIANA. 

(172  Ind.  357,  88  N.  E.  689.) 

• 
Witness  —  impeachment  —  record. 

1.  A  witness  who  has  denied  being  pres- 
ent when  an  assault  was  committed  for 
which  another  person  is  being  tried  may, 
for  the  purpose  of  impeachment,  be  asked  on 
cross-examination  if  he  had  not  been  con- 
victed for  an  assault  on  the  same  person  at 
the  same  time  as  that  involved  in  the  case 
on  trial,  and  it  is  net  necessary  to  prove 
that  fact  by  the  record  of  conviction. 

Appeal  —  improper  evidence  —  imma- 
teriality. 

2.  One  who  is  shown  to  be  guilty  of  as- 
saulting an  officer  in  the  discharge  of  his 
duty,  upon  his  own  evidence,  cannot  secure 
a  reversal  of  the  conviction  because  improp- 
er evidence  was  admitted  for  the  impeach- 
ment of  one  of  his  witnesses. 

(June  2,  1909.) 

Note.  —  cross-examination  as  proper 
mode  of  proving  conviction  of  crime 
for  purposes  of  im^peachment. 

As  suggested  by  the  title,  this  note  pre- 
supposes the  competency  for  impeaching 
purposes  of  the  particular  fact  in  respect  of 
conviction  which  is  sought  to  be  elicited  by 
the  cross-exaniination,  and  deals  only  with 
the  question  whether  cross-examination  is 
a  proper  mode  of  establishing  that  fact,  con- 
cedinnr  or  assuming  its  competency  when 
properly  established,  or  whether,  on  the 
other  hand,  it  must  be  proved  by  the  pro- 
duction of  the  record.    In  other  words,  the 
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APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Howard  Coun- 
ty convicting  him  of  assault  and  battery. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Harness,  Moon,  &  Yoorhis, 
for  appellant: 

The  conviction  of  the  witness  for  assault 
and  battery  upon  an  officer  is  not  proper  evi- 
dence to  introduce  on  cross-examination  as 
affecting  the  credibility  of  the  witness. 

Glenn  v.  Clore,  42  Ind.  60.. 

If  a  person  has  been  convicted  of  assault 
and  battery,  the  only  proper  evidence  to  be 
introduced,  if  it  is  competent  at  all,  would 
be  the  record  of  his  conviction. 

Farley  v.  State,  67  Ind.  331;  Com.  v. 
Walsh,  196  Mass.  369,  124  Am.  St.  Rep.  559, 


82  N.  E.  19,  13  A.  &  E.  Ann.  Cas.  642;  Bise 
v.  United  States,  74  C.  C.  A.  1,  144  Fed. 
374,  7  A.  &  E.  Ann.  Cas.  165;  James  v. 
United  States,  7  Ind.  Terr.  250,  104  S.  W. 
607;  Putnam  v.  New  Albany,  4  Biss.  365, 
Fed.  Cas.  No.  11,481;  Smith  v.  Western  U. 
Teleg.  Co.  79  Fed.  132. 

Messrs.  James  Bingham,  Attorney  Gen- 
eral, Alexander  6.  Gavins,  William  H. 
Thompson,  Edward  BI.  White,  and  J. 
Fenimore  Cooper  for  appellee. 

Myers,  J.,  delivered  the  opinion  of  the 
court : 

Appellant  was  convicted  upon  a  charge 
of  assault  and  battery,  and  the  only  error 
assigned  arises  upon  the  motion  for  a  new 
trial. 


note  is  confined  to  cases  in  which  the  ob- 
jection to  the  cross-examination  is  essen- 
tially that  the  record  is  the  best  evidence. 
Hence,  cases  in  which  the  objection  goes 
merely  to  the  form  of  the  question,  the  ex- 
tent to  which  the  cross-examination  may  be 
permitted,  or  the  particular  kind  of  convic- 
tion that  may  be  inquired  into,  and  not  to 
the  point  whether  cross-examination  is  a 
proper  mode  of  establishing  a  convictior 
concededly  competent  for  impeaching  pur- 
poses, if  properly  established,  are  not  with- 
in the  scope  of  the  note. 

Illustrations  of  the  class  of  cases  thus 
excluded  are  those  involving  the  question 
whether  the  witness  may  be  asked  on  cross- 
examination  if  he  has  even  been  in  jail  or 
has  ever  been  indicted,  where  it  is  obvious 
that  the  real  ground  of  the  objections  is 
that  the  fact  itself  is  not  competent,  and  not 
that  cross-examination  would  not  be  a 
proper  method  of  proving  it,  if  it  were  com- 
petent. For  the  same  reason  cases  involving 
forms  of  question  permissible  on  cross-  ex- 
amination under  a  statute  expressly  per- 
mitting a  conviction  to  be  shown  by  cross- 
examination  for  impeaching  purposes,  as 
well  as  those  involving  the  question  whether 
under  such  a  statute  it  is  proper  to  ask 
a  witness  if  he  has  been  convicted  of  an 
offense  which  is  a  misdemeanor  only,  and 
not  a  felony,  are  excluded.  That  the  lat- 
ter question  relates  essentially  to  the  com- 
petency of  the  conviction  for  impeachinjr 
purposes,  rather  than  to  the  propriety  of 
cross-examination  as  a  method  of  establish- 
ing it,  is  well  illustrated  by  the  case  of 
Burke  v.  Stewart,  81  111.  App.  606,  where 
the  decision  that  felonies  only,  and  not  mis- 
demeanors, are  within  the  purview  of  a 
statute  providing  that  the  conviction  of 
"any  crime"  may  be  shown  in  a  civil  ac- 
tion, for  the  purpose  of  affecting  the  credi- 
bility of  the  witness,  and  that  the  fact  of 
such  conviction  may  be  shown  like  any 
other  fact  not  of  record  by  the  witness  him- 
self, was  based  upon  a  similar  decision  in 
Bartholomew  v.  People,  104  111.  601,  44 
Am.  Hep.  97,  with  respect  to  the  provision 
of  the  Criminal  Code  that  the  conviction  of ' 
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a  person  for  a  crime  may  be  shown  for  the 
purpose  of  affecting  his  credibility,  although 
the  section  of  the  Criminal  Code  referred 
to  makes  no  provision  for  oral  proof,  so 
that  in  criminal  cases  the  fact  of  convic- 
tion, even  when  competent,  must,  as  the 
court  expressly  declared,  b^  shown  by  the 
record,  and  cannot  be  proved  by  cross-ex- 
amination. It  is  thus  apparent  that  the 
I  distinction  between  misdemeanors  and 
felonies  bears  essentially  on  the  competency 
of  the  particular  conviction,  and  not  upon 
the  mode  of  establishing  a  competent  con- 
viction, even  when  the  objection  is  formally 
made  to  a  question  asked  upon  cross-ex- 
amination. 

It  is  true  that  in  People  v.  Schenick,  65 
Cal.  625,  4  Pac.  675,  holding  that  a  con- 
viction for  a  misdenieanor  could  not  be 
shown  upon  cross-examination,  under  a 
statute  permitting  a  conviction  of  a  felony 
to  be  shown  in  that  manner,  the  court  sug- 
gested that  a  conviction  for  a  misdemeanor 
might  be  shown  by  the  record,  but  that  sug- 
gestion was  repudiated  by  later  cases.  See 
People  V.  Carolan,  71  Cal.  195,  12  Pac.  52; 
Jones  V.  Duchow,  87  Cal.  109,  23  Pac.  371, 
26  Pac.  250;  Clements  v.  McGinn  (Cal.)  33 
Pac.  920. 

It  would  seem  in  general  that  all  objec- 
tions that  relate  essentially  to  the  mode  of 
proof,  as  distinguished  from  the  competency 
of  the  conviction  itself,  are  obviated  by  a 
statute  expressly  recognizing  cross-examina- 
tion as  a  proper  mode  of  establishing  a  con- 
viction for  impeaching  purposes,  'and  that 
any  question  arising  under  the  statute  in 
respect  of  the  form  of  the  question,  the 
extent  of  the  examination,  or  the  particular 
character  of  the  conviction  inquired  about, 
must  go  essentially  to  the  competency  of 
the  particular  fact  sought  to  be  shown  in 
this  manner,  and  not  to  the  point,  which 
is  alone  considered  in  this  note,  as  to  the 
propriety  of  cross-examination  as  a  means 
of  showing  it. 

The  question  whether  a  witness  may  re- 
fuse to  answer  the  question,  on  the  ground 
that  it  will  tend  to  incriminate  or  degrade 
him,  is  also  excluded,  as  are  the  questions 
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The  prosecuting  witness  testified  that  on 
Sunday,  July  19,  1908,  at  about  2:30 
o'clock  P.  M.,  while  on  duty  as  a  patrolman, 
dressed  in  full  uniform,  and  having  his  star 
and  mace,  he  saw  one  Moynahan  go  to  the 
back  door  of  appellant's  saloon,  and  knock 
on  the  door  two  or  three  times,  and  work 
the  door  latch;  that  the  door  opened,  and 
Moynahan  entered  the  saloon;  that  he 
(witness)  went  directly  to  the  same  door, 
imitated  the  knocking  on  the  door  and 
working  of  the  latch  as  nearly  as  he  could 
and  the  door  was  partially  opened  by  appel- 
lant; that  he  stated  to  appellant  that  he 
wanted  to  see  who  was  in  there,  and  was 
informed  by  appellant  with  an  oath  that 
it  was  none  of  his  business  who  was  there; 
that  he  got  his  hand  inside  the  door,  and 


was  then  assaulted  both  by  Moynahan  and 
appellant,  his  face  scratched  by  appellant, 
who  also  struck  him  in  the  face,  Moynahan 
hit  him  with  a  beer  bottle,  and  appellant 
threw  him  out ;  tiiat,  as  he  went  out,  he  got 
hold  of  appellant's  suspender  and  pulled  it 
partly  off;  that  he  remained  at  the  back 
door  two  or  three  minutes,  then  went  to 
the  front  door,  and  found  Moynahan  there, 
and  soon  after  procured  a  warrant  for  the 
arrest  of  appellant.  The  statement  of  wit- 
ness that  his  face  was  scratched  is  corrobo- 
rated by  others.  Appellant  testified  that 
he  started  out  of  the  back  door,  and  there 
met  the  officer;  that  the  latter  put  his  foot 
inside  the  door,  and  said,  **I  want  in;"  that 
appellant  said,  '*Vou  have  not  got  any  busi- 
ness in  here;"  and  that  he  shoved  the  officer 


whether  the  objection  has  been  waived,  or 
the  error,  if  any,  of  the  trial  court,  has 
been  cured. 

It  is  to  be  noted  that  where  the  purpose 
of  the  evidence  is  to  disqualify  the  witness, 
it  is  generally,  though  not  universally, 
held  that  the  proof  must  be  made  by  the 
record  only.  Cases  of  disqualification,  how- 
ever, are  to  be  distinguished  from  those  of 
mere  impeachment,  with  which  alone  this 
note  is  concerned.  In  many  jurisdictions 
the  cases  decided  on  general  principles  are 
no  longer  authoritative  on  account  of  the 
later  enactment  of  statutes  controlling  the 
subject;  and  these  cases  are  cited  not  as 
representing  the  existing  rule  of  law  in  the 
particular  jurisdiction,  but  as  precedents 
upon  the  point  in  question  when  not  gov- 
erned by  an  express  statute. 

View    that   cross-examination    is   a    proper 

mode. 

Even  in  the  absence  of  controlling  stat- 
utes, it  has  been  held  in  many  cases  that 
proof  of  a  witness's  conviction  of  crime,  as 
aflfecting  his  credibility,  may  be  made  by 
cross-examination  of  the  witness.  Lang  v. 
United  States,  66  C.  C.  A.  255,  133  Fed. 
201;  State  v.  Pfefferle,  36  Kan.  90,  12  Pac. 
406;  State  v.  Probasco,  46  Kan.  310,  20 
Pac.  749;  State  v.  Alexis,  45  La.  Ann.  973, 
13  So.  394  (compare  State  v.  McCoy,  109 
La.  682,  33  So.  730,  where  the  court  seemed 
to  think  the  question  would  not  have  been 
free  from  doubt  if  properly  raised);  State 
V.  Knowles,  08  Me.  429,  57  Atl.  588;  Mc- 
Laughlin v.  Mencke,  80  Md.  83,  30  Atl.  603; 
Clemens  v.  Conrad,  19  Mich.  170;  Wilbur  v. 
Flood,  16  Mich.  40,93  Am.  Dec.  203;  People 
v.  Higgins,  127  Mich.  291,  86  N.  W.  812;  Peo- 
ple V.  Hoffman,  154  Mich.  145,  117  N.  W. 
568;  People  v.  Conley,  106  Mich.  424,  64 
N.  W.  325;  Coleman  v.  Southern  R.  Co. 
138  N.  C.  35],  50  S.  E.  690;  State  v.  Law- 
horn,  88  N.  C.  634  (dictum);  Schnase  v. 
Goctz  (N.  D.)  120  N.  W.  553;  Hyde  v.  Ter- 
ritory, 8  Okla.  69,  56  Pac.  851;  Com.  v. 
Racco.  225  Pa.  113,  133  Am.  St.  Rep.  872, 
73  Atl.  1067  (overruling  the  cases  of  Buck 
V.  Com.  107  Pa.  486;  Com.  v.  Pioso,  19 
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Lane.  L.  Rev.  145,  and  in  effect  the  dictum 
in  Com.  v.  Barry,  8  Pa.  Co.  Ct.  216)  ;  State 
V.  Ellwood,  17  R.  I.  763,  24  Atl.  782;  State 
V.  Babcock,  25  R.  I.  224,  55  Atl.  685 ;  State 
V.  Benjamin  (R.  I.)  71  Atl.  65;  State  v. 
Merrriman,  34  S.  C.  16,  12  S.  E.  619,  re- 
hearing in  34  S.  C.  576,  13  S.  E.  328;  State 
V.  Mitchell,  56  S.  C.  624,  35  S.  E.  210; 
Lights  V.  Stete,  21  Tex.  App.  308,  17  S. 
W.  428,  overruling  State  v.  Ezell,  41  Tex. 
35;  Bratton  v.  State,  34  Tex.  Crim.  Rep. 
477,  31  S.  W.  379;  Batson  v.  State,  36  Tex. 
Crim.  Rep.  606,  38  S.  W.  48;  Curtis  v. 
State,  46  Tex.  Crim.  Rep.  480,  81  S.  W. 
29;  Keaton  v.  State,  41  Tex.  Crim.  Rep. 
621,  67  S.  W.  1125;  Williams  v.  State,  51 
Tex.  Crim.  Rep.  361,  123  Am.  St.  Rep.  884, 
102  S.  W.  1134;  McNeal  v.  State  (Tex. 
Crim.  Rep.)  43  S.  W.  792;  Gass  v.  State 
(Tex.  Crim.  Rep.)  56  S.  W.  73;  Chavarria 
V.  State  (Tex.  Crim.  Rep.)  63  S.  W^  312; 
White  V.  State,  33  Tex.  Crim.  Rep.*  177,  26 
S.  W.  72  {dictum)  ;  Clemmons  v.  State,  39 
Tex.  Crim.  Rep.  279,  73  Am.  St.  Rep.  923, 
45  S.  W.  911  (where. the  question  was  not 
answered  bv  the  witness)  ;  McGovern  v. 
Hays,  75  Vt.  104,  53  Atl.  326;  State  v. 
Champoux,  33  Wash.  539,  74  Pac.  557,  dis- 
tinguishing State  V.  Pavne,  6  Wash.  663, 
34  Pac.  317;  State  v.  Ripley,  32  Wash.  182, 
72  Pac.  1036   {dictum). 

There  are  many  other  cases  in  which  this 
has  been  assumed,  but  which  are  not  here 
cited  for  the  reason  tliat  the  objections  to 
the  cross-examination  went  to  the  com- 
petency of  the  particular  facts  sought  to  be 
shown,  and  not  to  tlie  mode  of  showing  them. 

In  Slater  v.  United  States,  1  Okla.  Crim. 
Rep.  275,  98  Pac.  110,  the  court  referred 
to  the  Indian  Territory  Stats,  of  1899, 
§  2017,  providin<»  that  "it  may  be  shown 
by  the  examination  of  a  witness,  or  the 
record  of  a  judgment,  that  he  has  been  con- 
victed of  a  felony,"  and  seemed  in  some 
doubt  whether  this  statute  applied  to  the 
state  of  Oklahoma,  but  based  its  decision 
botli  on  the  statute  and  general  law,  hold- 
ing that  a  witness's  conviction  of  a  felony 
or  of  any  crime  involving  a  want  of  moral 
character  might  be  shown  on  his  cross-ex- 
amination as  affecting  his  credibility.    This 
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back,  and  as  he  shoved  him  back  the  officer 
grabbed  appellant's  suspender;  that  Moyna- 
han  was  not  there;  that  when  he  asked  the 
officer  to  step  back,  he  would  not  do  it,  and 
he  shoved  him  away;  that  he  did  not  strike 
the  officer  or  scratch  him  in  the  face;  and 
that  a  crowd  collected  there. 

Moynahan  testified  that  about  12:  30 
o'clock  on  July  19th  he  had  knocked  at  ap- 
pellant's side  door,  and  failed  to  get  an  an- 
swer or  to  get  in;  and  that  he  was  not  at 
the  back  door  when  the  officer  wa8»  that  he 
did  not  strike  the  officer,  and  did  not  see  him 
until  about  half  an  hour  after  he  (Moyna- 
han) had  tried  to  get  into  the  saloon;  that 
he  had  gone  to  appellant's  place  to  get  beer; 
but  that  he  was  not  in  or  about  the  saloon 
after  2  o'clock.     It  was  in  this  connection 


that  Moynahan  was  asked:  "1  will  ask  if 
you  was  ever  convicted  of  assault  and  bat- 
tery upon  any  person  at  a  saloon, — at  the 
door  of  a  saloon.  The  person  upon  whom 
the  assault  and  battery  was  conunitted  was 
Edward  Meeker  [the  prosecuting  witness  in 
this  case],  an  officer,  and  at  the  back  door 
of  Dotterer's  saloon,  and  on  Sunday,  when 
it  was  illegal  to  allow  persons  in  a  saloon; 
and  you .  were  convicted  on  that  charge  ?" 
Objection  was  made  that  "the  conviction  of 
the  witness  for  assault  and  battery  upon  an 
officer  is  not  proper  evidence  to  be  intro- 
duced on  cross-examination,  as  affecting  the 
credibility  of  the  witness.  If  he  has  been 
convicted  of  assault  and  battery,  the  only 
proper  evidence  to  be  introduced,  if  it  is 
competent  at  all,  would  be  the  record  of  his 


case  was  approved  in  Price  v.  United  States, 
1  Okla.  Crim.  Reo.  291,  97  Pac.  1056,  and 
was  followed  in  N^elson  v.  State,  3  Okla. 
Crim.  Rep.  468,  106  Pac.  647,  in  Keys  v. 
United  States,  2  Okla.  Crim.  Rep.  647,  103 
Pac.  874,  and  in  Hendrix  v.  State  (Okla. 
Crim.  Rep.)  Ill  Pac.  688. 

In  Indiana  it  will  be  seen  by  Dottereb  v. 
State,  that  the  supreme  court  inclines  to 
the  view  that  the  evidence  of  a  witness's 
conviction  of  crime  may  be  shown  upon  his 
cross-examination  as  afTecting  his  credibil- 
ity, but  that  this  view  is  by  no  means  nec- 
essary to  the  decision.  In  Farley  v.  State, 
57  Ind.  331  (to  which  the  court  refers  in 
DoTTEBEB  y.  State),  one  of  the  grounds  of 
the  decision  was  that  the  eonviction  of  a 
witness  was  improperly  shown  on  his  cross- 
examination,  as  this  was  not  the  best  evi- 
dence. 

In  Vancleave  v.  State,  150  Ind.  273,  49 
N.  E.  1060,  it  was  held  that  where  the  de- 
fendant in  a  criminal  case  was  asked  on 
his  cross-examination  whether  he  had  been 
convicted  of  a  crime,  such  question  was 
proper  as  affecting  his  credibility,  in  the 
absence  of  an  objection  that  the  record  was 
the  best  evidence.  What  would  have  been 
the  effect  of  such  objection,  the  court  does 
not  state. 

In  Missouri,  prior  to  the  statute  of  1 895, 
the  cases  were  contradictory,  some  holding 
that  the  proof  of  a  witness's  conviction 
should  be  shown  by  the  record.  State  v. 
Rugan,  68  Mo.  214;  State  v.  McGraw, 
74  Mo.  673;  State  v.  Brent,  100  Mo.  531, 
13  S.  W.  874;  State  v.  Douglass,  81  Mo. 
231;  Berman  v.  Hoke,  61  Mo.  App.  37(?. 
And  others  permitting  a  witness  to  be 
questioned  touching  his  confinements  for 
crimes.  State  v.  Miller,  100  Mo.  606,  13 
S.  W.  832,  1051;'  State  v.  Taylor,  118  Mo. 
153,. 24  S.  W.  449,  11  Am.  Crim.  Rep.  51; 
State  V.  Pratt,  121  Mo.  566,  26  S.  W.  556; 
see  also  to  gimilar  effect  State  v.  Martin, 
124  Mo.  514,  28  S.  W.  12. 

In    State   v.   Knowles,   supra,   the   court 
said:    "Whether,  to  impeach  his  credibility 
the  conviction  of  a  witness  may  be  proved 
by   questioning   him   on   cross-examination, 
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has  been  variously  decided  by  different 
judicial  tribunals.  Formerly,  when  convic- 
tion of  an  infamous  crime  rendered  a  wit- 
ness incompetent,  it  was  universally  held 
that  for  that  purpose  the  conviction  could 
be  proved  by  the  record  alone.  In  many 
of  those  jurisdictions,  however,  where  the 
conviction  of  crime  no  longer  affects  the 
competency,  but  simply  goes  to  the  credi- 
bility, of  the  witness,  there  has  been  a  ten- 
dency, sometimes  by  legislative  enactment 
and  sometimes  by  judicial  decision,  to 
broaden  the  sources  of  evidence,  and  permit 
the  conviction  to  be  shown  by  cross-exami- 
nation of  the  witness  himself.  In  a  tech- 
nical sense,  the  record  may  be  the  best  evi- 
dence and  the  rule  of  primariness  may  re- 
quire its  production.  This  general  rule, 
however,  is  of  no  great  value  unless,  in  its 
application  to  the  subject  under  considera- 
tion, it  is  necessary  for  the  interests  of 
justice,  to  avoid  error,  exclude  falsehood, 
and  promote  the  truth.  It  can  hardly  be 
claimed  that  a  record  of  conviction  is  any 
more  convincing  to  the  mind,  or  less  liable 
to  error,  than  is  the  witness's  own  admis- 
sion of  the  fact  under  oath." 

When  a  government  witness  in  a  criminal 
case  testified  on  cross-examination  that  he 
had  been  in  jail,  and  on  the  redirect,  that 
he  was  confined  for  "getting  tight,"  it  was 
held  that  an  objection  to  the  latter  ques- 
tion, that  the  record  was  the  only  proper 
evidence,  was  not  a  good  objection,  as,  for 
aught  that  appeared,  the  witness  might 
have  been  confined  by  a  police  officer  with- 
out anv  trial  or  sentence.  State  v.  Pike/  65 
Me.  111. 

In  Fisher  v.  Crescent  Ins.  Co.  33  Fed. 
544,  the  conviction  of  a  witness  was  shown 
un  his  cross-examination,  without  comment 
upon  its  propriety,  the  court  charging  the 
jury  that  they  might  consider  such  evidence 
as  affecting  the  credibilitv  of  the  witness. 

In  State  v.  Hill,  52  W.  Va.  296,  43  S.  E. 
160,  it  was  stated  to  be  the  proper  practice 
to  ask  a  witness  whether  he  had  been  in 
the  penitentiary,  but  in  that  case  no  ob- 
jection was  made  to  the  question;  the  cour'* 
seemed  to  be  in  some  doubt  whether,  if  the 
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conviction.*'  The  objection  was  overruled, 
and  exception  reserved,  and  the  witness  an- 
swered, "Yes,  sir,  I  paid  a  fine."  Reliance 
is  here  placed  on  the  cases  of  Farley  v. 
State  (1877),  57  Ind.  331,  334;  Glenn  v. 
Clore  (1873),  42  Ind.  60.  See  also  Bums's 
Anno.  Stat.  1908,  §§  530,  2110,  Rev.  Stat. 
1881,  §  506;  Acts  1905,  p.  584,  §  234;  Com. 
V.  Walsh  (1907),  196  Mass.  369,  124  Am. 
St.  Rep.  559,  82  N.  E.  19,  13  A.  &  E.  Ann. 
Cas.  642;  Rise  v.  United  States  (1906), 
74  C.  C.  A.  1,  144  Fed.  374,  376,  7  A.  & 
E.  Ann.  Cas.  165;  James  v.  United  States 
(1907),  7  Ind.  Terr.  250,  104  S.  W.  607. 


There  is  a  diversity  of  holdings  in  the  dif- 
ferent courts  upon  the  questions  presented, 
and  it  will  be  useless  to  attempt  to  do  more 
than  to  keep  the  line  of  cases  in  our  own 
state  upon  a  consistent  course.  Section  530, 
supra,  is  as  follows:  "Any  fact  which  might 
heretofore  be  shown  to  render  a  witness  in- 
competent may  be  hereafter  shown  to  af- 
fect his  credibility."  Section  2110,  supra, 
is  as  follows:  "The  rules  of  evidence  pre- 
scribed in  civil  cases,  and  concerning  the 
competency  of  witnesses,  shall  govern  in 
criminal  cases,  except  as  otherwise  provided 
in  this  act."    Section  2116,  Burns's  Anno. 


question  had  been  as  to  a  conviction,  it  could 
have  been  shown  without  the  record,  if  ob- 
jected to. 

In  some  cases  the  allowance  of  such  cross- 
examination  has  been  sustained  as  within 
the  discretion  of  the  trial  court.  State  v. 
Pfefferle,  36  Kan.  90,  12  Pac.  406;  State 
V.  Probasco,  46  Kan.  310,  26  Pac.  749. 

Thus,  it  has  been  held  that  a  statute 
providing  that  "the  conviction  of  a  crime 
involving  moral  turpitude  may  be  given  in 
evidence  to  affect  the  credibility  of  a -wit- 
ness" does  not  prevent  the  court,  in  its 
discretion,  from  permitting  a  witness  to  be 
cross-examined  as  to  his  conviction  of  an 
offense  not  involving  moral  turpitude,  and 
that  the  record  is  not  necessary.  McGovem 
V.  Havs,  supra. 

In  State  v.  Slack,  69  Vt.  486,  38  Atl.  311, 
it  was  said  that  while  it  was  probably  im- 
proper to  cross-examine  a  witness  as  to  a 
conviction,  instead  of  producing  the  record, 
the  modern  tendency  was  to  greater  liberal- 
ity in  that  respect,  and  the  error  was  not 
considered  material. 

View  that  cross-examination  is  not  a  prop- 
er method. 

In  other  cases  it  is  held  that  the  convic- 
tion of  a  witness,  as  affecting  his  credibil- 
ity, must  be  shown  by  the  record.  Murphy 
V.  State,  108  Ala.  10,  18  So.  557;  Thomp- 
son V.  State,  100  Ala.  70,  14  So.  878  {dic- 
tum); People  V.  McDonald,  39  Cal.  697; 
People  V.  Reinhart,  39  Cal.  449;  People  v. 
Buckner  (Cal.)  4  Pac.  489;  Hall  v.  Brown, 
30  Conn.  551 ;  State  v.  Fisher,  1  Penn. 
(Del.)  303,  41  Atl.  208  (where  the  court 
seemed  to  place  some  weight  on  the  fact 
that  the  record  was  of  easy  access,  as  it  wa^ 
in  the  same  court)  ;  Johnson  v.  State,  48 
Ga.  116  (holding  it  to  be  no  error  to  re- 
fuse to  compel  a  witness  to  answer,  for  the 
purpose  of  discrediting  him,  that  he  had 
pleaded  guilty  to  various  crimes,  as  the 
record  of  his  plea  was  the  best  evidence)  ; 
Com.  V.  Quin,  5  Grav,  478 ;  Coin.  v.  Sullivan, 
161  Mass.  59,  36  N.  E.  583:  Com.  v.  Walsh, 
196  Mass.  369,  ]24  Am.  St.  Rep.  559,  8>2 
N.  E.  ]9,  13  A.  &  E.  Ann.  Cas.  642;  Clem- 
ent V.  Brooks,  13  N.  IT.  92;  Kirschner  v. 
State,  9  Wis.  140.  The  principle  of  the 
last  case  was  approved  in  Ingalls  v.  State, 
48  Wis.  647,  4  N.  W.  785,  the  court  in  the 
latter  case  having  overlooked  the  Wisconsin 
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statute  on  the  subject  until  after  the  argu* 
ment. 

But  in  Childs  v.  State,  58  Ala.  349,  it 
was  held  that  there  was  no  error  in  per- 
mitting the  question  to  be  put  to  a  wit- 
ness on  cross-examination  as  affecting  his 
credibility,  whether  he  had  not  pleaded 
guilty  of  stealing  from  a  store  in  a  certain 
place,  it  appearing  that  the  trial  in  which 
the  plea  was  made  was  before  a  justice  of 
the  peace,  and  it  not  appearing  that  any 
record  was  made  of  it. 

Where  a  witness  for  the  prosecution  in 
a  criminal  case  was  asked  on  his  cross- 
examination  whether  he  had  not  been  in 
the  house  of  correction,  the  court  said  the 
witness  might  answer  or  not  as  he  pleased, 
and  he  declined  to  answer;  the  trial  court 
ruled  that  the  question  need  not  be  an- 
swered on  account  of  the  witness's  privi- 
lege, and  because  the  prison  record  was  the 
proper  mode  of  proof;  and  the  appellate 
court  held  that  the  questions  were  improp- 
erly put,  as  prior  convictions  could  only  be 
proved  by  the  record.    Com.  v.  Quin,  supra. 

In  Illinois  it  is  asserted  in  a  number  of 
cases  that  in  a  criminal  case  the  proof  of 
a  witness's  conviction  of  crime,  as  affecting 
his  credibility,  must  be  made  by  the  record, 
but  the  decisions  seem  generally  to  have 
been  errounded  in  whole  or  in  part  on  other 
considerations;  thus  in  Bartholomew  v.  Peo- 
ple. 104  111,  601.  44  Am.  Rep.  97,  the  de- 
fendant having  denied  that  he  had  been  in 
the  penitentiary,  it  was  held  that  it  was 
error  to  admit  anv  further  evidence  of  his 
conviction  other  than  the  record,  and  also 
that,  to  discredit  the  witness,  a  conviction 
must  be  of  an  infamous  crime. 

Similarly,  in  Kirby  v.  People,  123  111. 
436,  15  K  E.  33,  inhere  a  defendant  in  a 
criminal  case  declined  to  answer  whether 
he  had  been  convicted  of  a  certain  crime, 
it  was  held  to  be  error  to  admit  in  evidence 
an  incomplete  part  of  the  record  of  con- 
viction. 

In  Simons  v.  People,  150  111.  66,  36  N. 
E.  1019,  where  the  defendant  was  asked  on 
cross-examination  whether  he  had  been  con- 
victed of  a  crime,  and  admitted  the  fact,  it 
was  held  that  while  this  was  error,  it 
would  not  require  the  reversal  of  the  case, 
as  the  objection  to  the  question  was  gen- 
eral, and  not  on  the  ground  that  the  fact 
could  not  be  proved  by  parol,  particularly 
where  the  court  later  excluded  the  evidence. 
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Stftt.  1908,  Acts  1905,  p.  584,  §  240,  is  as 
follows:  "In  all  questions  afTecting  the 
credibility  of  a  witness,  his  general  moral 
character  may  be  given  in  evidence." 
A  like  provision  is  contained  in  Burns's 
Annij.  Stat.  1908,  §  529,  Rev.  Stat. 
1881,  §  505.  Section  530,  supra,  was 
evidently  enacted  in  view  of,  and  to 
remove,  the  ban  of  the  provisions  of  §  79, 
p.  999,  Rev.  Stat.  1843,  defining  infamous 
crimes,  and  rendering  those  convicted  of  the 
defined  crimes  incompetent  to  testify  even 
in  civil  causes.  Assault  and  battery  was 
not    among    the    offenses.      Section    211G, 


supra,  applies  to  the  cross-examination  of 
a  witness,  for  it  is  well  recognized  in  the 
practice  that,  both  as  to  parties  and  wit- 
nesses, the  stdte  may  show  on  cross-exami- 
nation, as  affecting  the  credibility  of  a 
party  or  witness,  that  he  had  been  arrested, 
prosecuted,  or  convicted  of  similar  offenses. 
Parker  v.  State  (1894)  136  Ind.  284,  35 
N.  E.  1105;  Vancleave  v.  State  (1898)  150 
Ind.  275,  49  N.  E.  1060;  Shears  v.  State 
(1897)  147  Ind.  55,  46  N.  E.  331;  Crum 
V.  State  (1897)  148  Ind.  401,  411,  47  N.  E. 
833.  This  section  is  declaratory  of  a  gen- 
eral rule,  and  was  enacted  in  1881,  doubt- 


This  case  was  followed  in  O'Donnell  v. 
People,  224  111.  218,  79  N.  E.  639,  8  A.  & 
E.  Ann.  Cas.  123,  as  to  the  absence  of  a 
specific  objection  to  proving  a  witness's  con- 
viction bv  parol. 

In  Mckevitt  v.  People,  208  111.  460,  70 
N.  E.  693,  it  was  held  to  be  error  to  show 
by  a  witness  for  the  defendant  in  a  criminal 
case,  on  cross-examination,  that  he  had  been 
in  the  penitentiary  for  robbery,  but  that 
the  error  was  harmless,  as  the  other  testi- 
mony of  the  witness  did  not  tend  to  show 
that  the  defendant  was  innocent  of  the 
crime  for  which  he  was  being  tried. 

Where  a  defendant  jointly  indicted  with 
others  refused  counsel,  and  voluntarily  took 
the  stand  and  testified,  and  counsel  for 
other  defendants  asked  him  on  cross-ex- 
■  amination  whether  he  had  been  convicted  of 
larceny  (an  infamous  crime),  it  was  held 
to  be  error  for  the  court  to  disallow  the 
question,  as  this  amounted  to  the  technical 
objection  that  the  record  was  the  best  evi- 
dence, and,  as  the  witness  had  refused  coun- 
sel, such  a  technical  objection  ought  not  to 
have  been  taken  unless  he  took  it  person- 
ally, in  view  of  his  testimony  against  the 
other  defendants.  Looney  v.  People,  81  111. 
App.  370. 

In  Daxanbeklar  v.  People,  93  111.  App. 
553,  it  was  held  that  a  question  to  a  wit- 
ness in  a  criminal  case,  "Were  you  ever  in 
the  Reform  School  of  the  State  of  Iowa?'* 
was  properly  excluded,  as  the  only  convic- 
tion which  could  be  shown  to  affect  credi- 
bility was  of  an  infamous  crime,  and  that 
in  a  criminal  case  that  could  only  be  shown 
by  the  record. 

Defendant  in   criminal   case  as  a  witness. 

The  detailed  discussion  of  the  question 
whether  defendant  in  a  criminal  case,  who 
has  taken  the  stand  in  his  own  behalf,  may 
be  cross-examined  with  reference  to  prior 
convictions,  for  the  purpose  of  impeaching 
him,  is  not  within  the  scope  of  this  note, 
as  the  essential  point  is  the  competency  of 
the  particular  conviction  sought  to  be 
shown,  rather  than  the  proper  method  of 
showing  it.  It  is  sufficient  for  the  purposes 
of  this  note,  to  point  out  that  in  general 
it  is  held  that  such  a  defendant  is  subject, 
the  same  as  other  witnesses,  to  provisions 
of  the  statute  permittinpf  cross-examination 
of  witnesses  in  regard  to  former  convictions 
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for  purposes  of  impeachment,  without  dis- 
cussing the  particular  applications,  limitij- 
tions,  or  exceptions  to  the  rule,  which  go 
essentially  to  the  competency  of  the  fact 
rather  than  the  mode  of  proving  it.  Ball 
V.  United  States  (Alaska)  78  C.  C.  A.  126, 
147  Fed.  32;  Wells  v.  State,  131  Ala.  48, 
31  So.  572;  Holder  v.  State,  58  Ark.  473, 
25  S.  W.  279;  Baker  v.  State,  58  Ark.  513, 
25  S.  W.  603,  9  Am.  Crim.  Rep.  455;  Peo- 
ple V.  Chin  Mook  Sow,  51  Cal.  597 ;  People 
v.  Johnson,  57  Cal.  571 ;  People  v.  Crowlev, 
100  Cal.  478,  35  Pac.  84;  People  v.  Arnold, 
116  Cal.  682,  48  Pac.  803;  People  v.  Oliver, 
7  Cal.  App.  601,  95  Pac.  172;  People  v. 
Meyer,  75  Cal.  383,  17  Pac.  431;  People 
V.  Sears,  119  Cal.  269,  51  Pac.  325;  People 
V.  Soeder,  150  Cal.  12,  87  Pac.  1016;  People 
V.  Abbott  (Cal.)  4  Pac.  769;  People  v.  Car- 
son, 155  Cal.  164,  99  Pac.  970;  Squires  v. 
State,  42  Fla.  251,  27  So.  864;  State  v. 
O'Brien,  81  Iowa,  93,  46  N.  W.  861  (this 
case  is  obscure,  but  the  decision  was  prob- 
ably intended  to  refer  to  the  statute) ; 
Farmer  v.  Com.  28  Ky.  L.  Rep.  1168,  91 
S.  W.  682;  Henderson  v.  Com.  122  Ky.  296, 
91  S.  W.  1141 ;  Wilson  v.  Com.  23  Ky.  L.  Rep. 
1044,  64  S.  W.  457 ;  Williams  v.  Com.  21  Ky. 
L.  Rep.  612,  52  S.  W.  843;  State  v.  Curtis. 
39  Minn.  357,  40  N.  W.  263;  State  v.  Sauer, 
42  Minn.  258,  44  N.  W.  115;  State  v. 
Gordon,  105  Minn.  217,  117  N.  W.  483,  15 
A.  &  E.  Ann.  Cas.  897;  State  v.  Kight,  106 
Minn.  371,  119  N.  W.  56;  Williams  v.  State, 
87  Miss.  373,  39  So.  1006;  State  v.  Thorn- 
hill,  174  Mo.  364,  74  S.  W.  832;  State  v. 
Shanks  (Mo.)  130  S.  W.  451;  State  v. 
Heusack,  189  Mo.  295,  88  S.  W.  21;  State 
v.  Spivey,  191  Mo.  87,  90  S.  W.  81,  fol- 
lowed in  State  v.  .Barrinofton,  198  Mo.  23, 
95  S.  W.  235;  State  v.  Oliphant,  128  Mo. 
App.  252,  107  S.  W.  32;  Brown  v.  State, 
62  N.  J.  L.  666,  42  Atl.  811;  State  v.  Hen- 
son,  66  N.  J.  L.  601,  50  Atl.  468,  616; 
Roop  V.  State,  58  N.  J.  L.  479,  34  Atl.  749; 
State  V.  Mount,  73  N.  J.  L.  582,  64  Atl.  124, 
reversing  72  N.  J.  L.  365,  61  Atl.  259,  on 
another  ground;  People  v.  Noelke,  94  N. 
Y.  137,  46  Am.  Rep.  128;  People  v.  Hovey, 
29  Hun,  382,  affirmed  in  92  N.  Y.  554; 
State  v.  Deal,  52  Or.  568,  98  Pac.  165; 
Thornton  v.  State,  117  Wis.  338.  98  Am. 
St.  Rep.  924.  93  N.  W.  1107;  R.  v.  D'Aoust, 
3  Ont.  L.  Rep.  653,  5  Can.  Crim.  Cas.  407. 
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less  in  view  of  the  rule  in  Farley  v.  State 
(1877)  supra. 

In  People  v.  Cascone  (1900)  185  N.  Y. 
317,  78  N.  E.  287,  it  is  said:" "The  defend- 
ant in  an  action,  either  civil  or  criminal, 
cannot  be  asked  on  cross-examination  wheth- 
er he  has  been  indicted,  for  an  indictment  is 
merely  an  accusation,  and  no  evidence  of 
g;uilt.  .  .  .  He  cannot  be  asked  if  he 
was  tried  for  a  crime,  unless  it  appears 
that  he  was  convicted,  because  a  trial  fol- 
lowed by  acquittal  is  but  an  accusation  suc- 
cessfully met.  A  conviction  for  crime  may 
be  proved,  or  on  cross-examination  actual 
guilt  without  a  conviction,  for  either  im- 
plies moral  obliquity,  and  hence  afTects  cred- 
ibility,"— citing  cases.  And  if  he  was  con- 
victed, he  cannot  prove  that  he  was  not  in 
fact  guilty.  Com.  v.  Galligan  (1891)  1.55 
Mass.  54,  28  N.  E.  1129.  "The  cross  exam- 
ination may  go  far  enough  not  only  to  over- 
throw the  direct  "evidence  of  the  witness,  but 
also  to  rebut  inferences.  Gillett,  Indirect  & 
Collateral  Ev.  §  90.  And  when  the  fact  goes 
to  the  weight  of  the  testimony,  it  is  admis- 
sible. Gillett,  Indirect  &  Collat.  Ev.  §  93. 
'*A  series  of  mutually  dependent  crimes 
may  be  shown  where  they  tend  to  prove 
that  they  were  committed  under  a  system 
which  becomes  relevant  to  the  inquiry." 
Gillett,  Crim.  Law,  (2d  ed.)  p.  653.  It  is 
always  proper  to  introduce  evidence  of  iden- 
tity, though  it  may  involve  a  collateral 
crime.  Abbott,  Trial  Brief,  p.  349;  Roscoe, 
Crim.  Ev.  7th  ed.  90;  Frazier  v.  State 
(1893)  135  Ind.  38,  41,  34  N.  E.  817.  Also 
evidence  of  other  similar  crimes,  or  convic- 
tion thereof,  may  be  shown.  Crum  v.  State ; 
Shears  v.  State;  and  Vancleave  v.  State, — 
supra.  If  the -evidence  tends  to  prove  a  ma- 
terial fact,  it  is  admissible.  3  Rice,  Ev. 
§  155;  1  Elliott,  Ev.  §§  174,  175;  Higains 
V.  State  (1901)  157  Ind.  58,  60  N.  E.  685. 
It  is  a  well-recognized  rule  that  any  fact 
tending  to  impair  the  credibility  of  the  wit- 
ness by  showing  his  interest,  bias,  ignorance, 
motives,  or  that  he  is  depraved  in  char- 
acter, may  be  shown  on  cross-examination; 
but  the  extent  to  which  such  cross-examina- 
tion may  be  carried  is  within  the  sound  dis- 
cretion of  the  court.  1  Wharton  Ev.  (3d 
ed.)  §  667;  South  Bend  v.  Hardy  (1884) 
98  Ind.  577,  49  Am.  Rep.  792;  Parker  v. 
State  (1894)  136  Ind.  284,  286,  35  N.  E. 
1105;  Spencer  v.  Robins  (1886)  106  Ind. 
686,  6  N.  E.  726.  In  People  v.  Molineux 
(1901)  108  N.  Y.  264,  62  L.R.A.  193,  61 
N.  E.  286,  302,  it  is  said  with  regard  to  the 
rule  as  to  showing  tlie  guilt  or  conviction 
of  a  party  of  a  crime:  "Another  exception 
to  the  general  rule  is  that,  when  the  evi- 
dence of  an  extraneous  crime  tends  to  identi- 
fy the  person  who  committed  it  as  the  same 
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person  who  committed  the  crime  charged  in 
the  indictment,  it  is  admissible." 

Within  this  rule,  it  was  clearly  compe- 
tent, for  the  purpose  of  impeaching  and 
discrediting  the  witness,  to  connect  him 
with  the  transaction  by  showing  his  con- 
viction for  the  same  offense,  at  the  same 
time,  and  as  a  part  of  the  same  assault, 
when  he  had  denied  being  present.  The 
prosecuting  witness  had  testified  tliut  Moy- 
nahan  was  present  on  the  occasion  men- 
tioL^ed,  and  struck  him  with  a  beer  bot- 
tle. Appellant  and  Moynahan  had  both 
testified  that  Moynahan  was  not  present. 
It  is  not  made  directly  to  appear  that  the 
occasion  referred  to  in  the  question  was 
the  same  as  the  one  on  which  the  assault 
is  charged  to  have  been  committed,  or  that 
it  was  on  the  same  person,  though  the  name 
of  the  officer  was  given  as  '"Edward  Meek- 
er," the  name  of  the  prosecuting  witness; 
but  no  objection  was  made  on  either  of 
those  grounds,  but  on  the  ground  that  the 
question  was  not  proper  on  cross-exaniina- 
tion.  It  is  quite  clear  to  us  that  if  it  was 
on  the  same  occasion  and  on  the  same  per- 
son, the  fact  of  conviction  not  only  had  a 
direct  tendency,  but  was  conclusive  as  to 
Moynahan,  upon  that  question,  both  as  to  a 
material  fact  and  as  showing  the  witness's 
bias  and  prejudice,  or  grounds  for  them. 
The  credibility  of  the  witness  was  a  matter 
to  be  considered  and  tested  by  his  cross-ex- 
amination within  proper  limits.  In  view  of 
his  testimony  that  he  was  not  present  when 
the  prosecuting  witness  said  he  was,  and 
when  appellant  says  he  was  not,  the  fact 
went  directly  to  afl'ect  his  credibility.  The 
fact  of  his  conviction  was  material,  and 
concluded  him  as  to  the  one  fact,  ah.  was 
admissible,  if  the  occasion  was  the  same. 
It  was  competent  to  show  the  identity  of 
the  transaction  by  his  cross-examination, 
and  that  he  had  been  concluded  on  that 
question  by  a  conviction  on  trial,  or  by  a 
plea  of  guilty.  It  established  the  fact  of 
his  presence,  in  direct  contravention  of  his 
testimony. 

The  cases  of  Farley  v.  State,  supra; 
Fletcher  v.  State  (1874)  49  Ind.  124,  19 
Am.  Rep.  673,  and  Glenn  v.  Clore  (1873) 
42  Ind.  60,  were  decided  prior  to  the  enact- 
ment of  §  2116,  supra,  and  held  that,  as  a 
witness  could  not  be  impeached  or  sustained 
by  proof  of  general  moral  character,  much 
less  could  this  be  so  by  proof  of  isolated 
acts  of  good  or  bad  conduct.  In  Farley  v. 
State,  supra,  the  defendant,  on  trial  for  the 
larceny  of  a  horse,  not  having  put  his  char- 
acter in  iaftue,  was  asked  upon  cross-exami- 
nation, "Have  you  not  been  convicted  of 
stealing  horses  before,  and  sent  to  the  peni- 
tentiary?" Over  objection  of  irrelevancy 
and   immateriality,   and   that  the  question 
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was  not  proper  cross-examination,  he  an- 
Bwered  in  the  negative.  He  was  then  asked, 
"Have  you  not  been  convicted  of  some  other 
crime,  and  sent  to  the  penitentiary?"  Over 
objection  of  irrelevancy,  immateriality,  and 
that  the  evidence  was  improper  in  any  event, 
and  was  not  proper  on  cross-examination, 
he  answered:  **Yes,  sir;  for  complicity  in 
forgery."  The  admission  of  this  evidence 
was  held  improper,  as  not  relevant  to  the 
issue.  The  case  is  based  upon  Fletcher  v. 
State,  supra,  in  which  it  is  said:  "It  is 
conceded  by  counsel  for  appellant  that  the 
state  had  the  right  to  impeach  the  appellant 
as  a  witness,  by  proving  that  his  general 
character  for  truth  and  veracity  was  bad  in 
the  neighborhood  of  his  residence;  but  it  is 
very  strenuously  contended  that  the  state, 
had  no.  right  to  prove  what  his  general 
moral  character  was,  to  impeach  him  as  a 
witness."  The  charge  there  was  forgery,  and 
it  was  held ,  that  proof  of  the  deft^ndant's 
general  moral  character  was  improper,  on 
the  ground  that  the  provisions  of  the  Civil 
Code  did  not  apply,  and  the  effect  was  to 
put  defendant's  general  moral  character  in 
issue  without  his  consent,  and  without  a 
statute  authorizing  it.  Both  reasons  are 
removed  by  the  present  statute. 
.  In  Glenn  v.  Clore,  supra,  a  civil  action, 
it  was  held  error,  on  a  trial  for  seduction, 
to  introduce  against  a  witness,  for  the  pur- 
pose of  affecting  his  credibility,  the  record 
on  a  charge  of  assault  and  battery  with  in- 
tent to  commit  rape,  when  the  conviction 
was  for  assault  only.  This  evidence  was 
held  irrelevant  and  improper  on  the  ground 
that,  as  he  was  not  incompetent  as  a  wit- 
ness prior  to  the  adoption  of  the  Code,  the 
offense  of  which  he  was  convicted  could  not 
be  admitted  to  affect  his  credibility,  under 
§  529,  supra. 

We  are  unable  to  perceive  that  these  cases 
are  controlling  in  this  case,  except  on  the 
ground  of  the  lack  of  identity  of  the  time 
and  place  to  connect  the  incident  with  the 
material  fact  in  issue  at  the  trial.  If  the 
witness  was  convicted  it  was  clearly  compe- 
tent; but,  no  objection  having  been  inter- 
posed upon  that  ground,  and  the  matter 
being  apparently  treated  as  the  same  in- 
cident, the  objection  made  is  unavailing. 
Besides,  with  the  view  we  take  of  the  evi- 
dence, even  if  not  properly  connected  with 
the  same  transaction,  appellant  was  not 
harmed  by  it. 

Upon  the  question  of  the  record  being 
the  only  method  of  discrediting  the  witness 
by  reason  of  a  former  conviction,  we  do 
not  think  that  the  apparent  rule  in  Far- 
ley V.  State,  supra,  is  controlling  here. 
There  the  offense  was  grand  larceny,  an 
infamous  crime  at  the  common  law  and  un- 
der our  statute  of  1843,  supra,  which  ren- 
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dercd  the  witness  wholly  incompetent, 
though  such  evidence  was  admissible  under 
the  statute  then  in  force,  to  affect  his 
credibility.  The  record  could  not  have  been 
introduced  in  evidence  by  the  state  in  chief, 
because  it  was  collateral, — the  test  being; 
Would  the  cross-examining  party  be  entitled 
to  go  into  such  matter  in  chief?  If  not,  it  is 
collateral.  Welch  v.  State  (1885)  104  Ind. 
347,  3  N.  E.  850,  6  Am.  Crim.  Rep.  460; 
Staser  v.  Hogan  (1889)  120  Ind.  207,  21 
N.  E.  911,  22  N.  E.  990;  George  v.  State 
(1884)  16  Neb.  318,  20  N.  W.  311.  The  rule 
for  requiring  a  record  of  a  conviction  grew 
out  of  a  state  of  the  law  which  rendered 
those  convicted  of  infamous  crimes  incompe- 
tent as  witnesses,  and  the  rule  requiring  the 
record  was  for  the  twofold  purpose  of  cer- 
tainty as  to  what  the  offense  was,  and  in 
order  that  witnesses  might  not  be  deterred 
by  imputation  upon  their  character  and  in- 
tegrity. Before  a  witness  should  be  disquali- 
fied, it  should  certainly  and  definitely  be 
shown  that  he  was  thus  disqualified,  and 
this  is  the  reason  and  basis  for  the  rule  as 
shown  in  Bise  v.  United  States  (1906) 
74  C.  C.  A.  1,  144  Fed.  374,  7  A.  &  E.  Ann. 
Cas.  165,  and  James  v.  United  States  (1907) 
7  Ind.  Terr.  250,  104  S.  W.  607.  Com.  v. 
Walsh,  supra,  is  based  on  Com.  v.  Quinn 
(1855)  5  Gray,  478,  and  Com.  v.  Sulliyan 
(1894)  161  Mass.  59,  36  N.  E.  583. 

There  is  some  support  for  the  holding  in 
the  former  case,  which  together  with  Farley 
v.  State,  supra,  is  broadly  grounded  on  the 
doctrine  declared  in  1  Greenleaf  Evidence 
(14th  ed. ),  §  457,  that,  "where  the  question 
involves,  the  fact  of  a  previous  conviction, 
it  ought  not  to  be  asked,  because  there  is 
higher  and  better  evidence  which  ought  to 
be  offered;"  but  in  Com.  v.  Sullivan,  supra, 
the  rule  is  entirely  relaxed,  a  fact  which 
seems  to  be  entirely  overlooked  in  Com.  v. 
Walsh,  supra,  for  in  the  Sullivan  Case, 
supra,  upon  the  question  being  put  to  the 
witness  on  cross-examination,  *Were  you 
ever  in  jail  in  Essex  county?"  the  court 
refused  to  allow  the  question  to  be  answered, 
unless  the  record  of  a  conviction  of  the  wit- 
ness should  be  produced,  and  the  cross  ex- 
aminer stated  that  he  had  no  such  record 
to  produce.  It  clearly  appears  from  that 
case  that  it  would  have  been  held  a  proper 
question  in  case  of  a  negative  answer  if 
followed  by  a  record  of  conviction;  but,  if 
answered  affirmatively,  what  good  ground 
could  there  be  for  demanding  the  record? 
To  do  BO  is  to  ao  more  than  has  been  done; 
but  if  there  is  a  negative  answer,  the  record 
of  conviction  is  an  effectual  impeachment, 
and  is  admissible,  if  material.  In  the  ear- 
lier cases  questions  which  not  only  tended 
to  criminate,  but  those  tending  to  disgrace, 
witnesses,  were  excluded.     The  rule  before 
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quoted  from  1  Greenleaf  Evidence  (P.th 
ed.)  §  457,  has  been  much  modified,  we 
think  with  reason.  It  is  a  familiar  rule 
that  a  witness  may  be  impeached  by  state- 
ments made  out  of  court  contrary  to  those 
made  in  court,  or  by  testimony  given  on  a 
former  trial,  or  by  testimony  in  other  cases 
involving  the  same  question  or  transaction, 
different  from  that  given  in  a  second  trial, 
and  while  such  testimony  might,  in  the 
modern  preservation  of  evidence  by  steno- 
graphic notes,  or  by  a  bill  of  exceptions,  be 
shown  by  them,  we  apprehend  that  there 
can  be  no  good  reason  urged  by  a  witness 
who  heard  the  testimony  may  not,  upon 
the  laying  of  proper  ground  for  the  im- 
peachment, testify  to  the  fact.  That  is 
precisely  what  was  attempted  here,  as  we 
view  it,  and  whilst,  perhaps,  the  ground  was 
not  definitely  enough  laid  as  to  time  and 
the  individual  assaulted,  no  objection  was 
made  on  that  score. 

The  rule  as  stated  by  Professor  Greenleaf 
is  based  upon  the  doctrine  that  the  best  evi- 
dence of  which  u  case  in  its  nature  is  sus- 
ceptible must  be  produced,  but  the  rule  has 
been  attacked  as  not  being  a  sound  one  and 
as  uninstructive  and  unnecessary,  and  not 
applicable  as  a  hard  and  fast  one.  Thayer, 
Preliminary  Treatise  Ev.  chap.  11.  It  rests 
upon  the  presumption  that  where  better 
evidence  is  withheld,  there  may  be  some 
sinister  motive  in  withholding  it.  United 
States  V.  Reyburn  (1832)  6  Pet.  362,  8  L. 
ed.  424;  Tayloe  v.  Riggs  (1828)  1  Pet.  691, 
7  L.  ed.  276.  The  rule  is  said  to  rest  upon 
the  quality  or  grade,  rather  than  upon  the 
strength  of  the  evidence.  Minor  v.  Tillot- 
son  (1833)  7  Pet.  99,  8  L.  ed.  621;  Rich- 
ardson V.  Milbum  (1860)  17  Md.  67;  Robin- 
son V.  Mulder  (1890)  81  Mich.  75,  46  N. 
W.  605;  Western  U.  Teleg.  Co.  v.  Stevenson 
(1889)  128  Pa.  442,  6  L.R.A.  615,  15  Am. 
St.  Rep.  687,  18  Atl.  441;  United  States 
Sugar  Refinery  v.  E.  P.  Allis  Co.  (1893) 
6  C.  C.  A.  121,  9  U.  S.  App.  550,  56 
Fed.  786;  Patton  v.  Rambo  (1852)  20  Ala. 
485;  Holmes  v.  Coryell  (1883)  58  Tex.  680. 

In  1  Elliott  on  Evidence,  §  216,  it  is  said: 
"It  is  sometimes  said  that  there  is  an  ex- 
ception to  the  rule  requiring  the  best  evi- 
dence, in  the  case  of  collateral  writing  and 
independent  facts  in  issue;  but  these  are 
cases  in  which  the  rule  does  not  apply, 
rather  than  exceptions  to  the  rule.  There 
is  a  clear  distinction  between  proving  the 
existence  of  a  fact  which  has  been  put  in 
writing,  and  proving  the  writing  or  contents 
of  the  writing  itself.  If  the  essential  fact  to 
be  proved  is  not  the  contents  of  a  written 
instrument,  but  an  independent  fact,  to 
which  the  writing  is  merely  collateral,  or 
of  which  it  is  merely  an  incident,  there  is 
no  reason  for  the  application  of  the  rule. 
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In  such  cases  the  contents  of  the  documeni 
are  no  part  of  the  issue,  and  there  is  no 
understanding  that  the  writing  shall  be  the 
sole  repository  of  the  fact.  When  the  parol 
evidence  is  as  near  to  the  fact  testified  to  as 
the  writing  itself,  then  each  is  primary." 
In  Gillett,  Indirect  &  Collateral  Ev.  §  91,  it 
is  said:  **While  there  may  be  some  reason  for 
requiring  that  the  record  of  conviction 
should  be  produced,  where  it  is  sought  to 
disqualify  a  person  as  a  witness  on  the 
ground  that  he  is  infamous,  because  the 
question  as  to  whether  he  was  convicted  of 
an  ofi'ense  which  renders  him  infamous  is, 
to  some  extent,  a  technical  one,  yet,  where 
the  only  use  that  is  sought  to  be  made  of 
the  fact  of  conviction  is  to  affect  the  weight 
of  the  testimony  of  a  person  as  a  witness, 
no  good  reason  can  be  suggested  why  he 
should  not  be  interrogated  upon'  cross- 
examination  as  to  that  point."  "The  rea- 
sons for  requiring  record  evidence  of  convic- 
tion have  very  little  application  to  a  case 
where  the  party  convicted  is  himself  upon 
the  stand,  and  is  questioned  concerning  it, 
with  a  view  to  sifting  his  character,  upon 
cross-examination.  The  danger  that  he  will 
falsely  testify  to  a  conviction  which  never 
took  place,  or  that  he  may  be  mistaken 
about  it,  is  so  slight  that  it  may  almost  be 
looked  upon  as  purely  imaginary,  while  the 
danger  that  worthless  characters  will  un- 
expectedly be  placed  upon  the- stand,  with 
no  opportunity  for  the  opposite  party  to 
produce  the  record  evidence  of  their  in- 
famy, is  always  palpable  and  imminent." 
Clemens  v.  Conrad  (1809)  19  Mich.  170. 

In  the  case  at  bar  the  issuable  fact  was 
whether  appellant  had  assaulted  the  officer. 
Whether  the  witness  Moynahan  was  present 
was  only  a  collateral  and  incidental  fact, 
introduced  by  appellant  by  his  testimony, 
and  that  of  Moynahan.  The  material  col- 
lateral fact  was  that  he  had  been  convicted 
of  an  assault,  presumably  at  the  same  time, 
on  the  same  officer,  and  the  facts  of  that 
assault,  and  his  conviction  of  it,  were  as  well 
known  to  him,  and  his  confession  of  it  was 
of  as  high  quality  and  probative  force,  as 
the  record  itself,  and  the  reason  for  the  rule 
requiring  the  record  in  this  case  we  think 
entirely  fails.  The  admission  by  parol  was 
as  near  the  fact  as  the  record  could  be. 
Rules  of  evidence  are  adopted  for  practical 
purposes. 

But  there  is  another  branch  of  the  case 
as  to  which  there  can  be  no  doubt  from  the 
evidence.  Appellant  admits  that  the  officer 
put  his  foot  into  the  doorway,  and  he 
shoved  the  officer  out,  and  by  the  testimony 
of  both  appellant  and  the  officer  it  is  clear 
that  there  was  a  struiri;lc,  and  that  the  of- 
ficer grabbed  appellant's  suspender,  and  it 
is    undisputed    that    the   officer's   face    was 
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scratched.  Whether  the  witness  Moynahau 
was  present  was  wholly  immaterial.  Ap- 
pellant admits  that  he  was  in  the  saloon 
on  Sunday.  He  was  conducting  a  license 
business,  but  one  subject  to  police  surveil- 
lance, and  he  cannot  object  that  the  officer, 
finding  him  there  at  a  time  when  business 
was  forbidden,  demanded  admittance.  This, 
appellant  denied  him,  and  admits  that  he 
forcibly  ejected  him,  which  he  clearly  had 
no  right  to  do.  It  is  n^ade  the  express  duty 
of  policemen  to  "detect  and  arrest  offend- 
ers," and  to  arrest  on  view,  and  to  '*care- 
fully  observe  and  to  inspect  all  places  of 
business  under  license  or  required  to  have 
the  same,"  and  to  "suppress  and  restrain 
all  unlawful  and  disorderly  conduct  or  prac- 
tices, and  enforce  and  prevent  the  viola- 
tion of  all  ordinances  and  laws  in  force  in 
such  city,"  Burns  1908,  §§  8782,  8785,  Acts 
1005,  p.  210,  §§  161,  164.  The  statute  for- 
bids all  persons  except  the  proprietor  of  a 
saloon  and  members  of  his  family  from  go- 
ing into  such  room  on  Sunday,  and  makes 
the  fact  of  a  person's  going  into  such  room 
prima  facie  evidence  of  the  violation  of  the 
statute  as  to  sales,  and  policemen  are  re- 
quired to  enforce  the  provisions  of  the  act. 
Burns  1908,  §§  8326,  8330,  Acts  1895,  p. 
248,  §§  3,  7.  The  act  could  only  be  enforced 
by  inspection,  and,  being  himself  present, 
appellant  was  required  to  permit  it,  so 
that  it  is  clear  that  his  guilt  is  shown  upon 
his  own  statement,  and  no  error  of  which 
he  can  complain,  or  prejudice  of  his  substan- 
tial right,  is  shown.  Sibbery  v.  State 
(1897)  149  Ind.  684,  39  N.  E.  936,  47  N.  E. 
458;  Shears  v.  State  (1897)  147  Ind.  61, 
66,  46  N.  E.  331,  and  cases  cited;  Heed  v. 
State  (1896)  141  Ind.  116,  40  N.  E.  525; 
Com.  V.  Ducey  (1879)  126  Mass.  269. 
The  judgment  is  affirmed. 


MISSISSIPPI   SUPREME   COURT. 

WIRT  ADAMS,  State  Revenue  Agent,  for 
Use  of  Board  of  Levee  Commissioners 
for  Yazoo-Mississippi  Delta,  Appt., 

V. 

F.  I.  WILLIAMS  et  al. 

(—   Miss.   — ,    62    So.   865.) 

Courts  —  Jurisdiction  ^  public  officer 
—failure  to  account. 

1.  The  secretary  and  treasurer  of  a  board 
of  levee  commissioners  is  a  public  officer 
within  the  meaning  of  a  constitutional  pro- 
vision giving  the  chancery  court  jurisdic- 
tion of  suits  on  bonds  of  public  officers  for 
failure  to  account  for  public  money  received 
by  them. 

Action  —  party  plaintiff  —  state  rev- 
enue ai?ent. 

2.  The  state  revenue  agent  may  maintain 
30  L.R.A.(N.S.) 


an  action  on  behalf  of  the  board  of  levee 
commissioners  to  hold  the  bond  of  its  secre- 
tary and  treasurer  liable  for  public  money 
received  by  him,  under  a  statute  making  it 
his  duty  to  investigate  the  accounts  of 
levee  board  officers  and  to  maintain  suits 
against  them. 

Bond  —  official  —  failure  of  principal 
to  sign  —  effect. 

3.  Failure  of  the  principal  to  sign  his 
official  bond  does  not  render  it  void  in  favor 
of  the  surety,  where  the  statute  provides 
that  no  irregularity  shall  render  such 
bond  void,  if  it  is  delivered  as  the  official 
bond  of  the  officer  and  serves  as  such,  and 
it  is  joint  and  several  in  form. 

Same  —  unnecessary  requirements  — 
effect. 

4.  The  official  bond  of  the  treasurer  of  a 
levee  board  which  has  the  conditions  pre- 
scribed by  law  is  not  rendered  void  by  the 
insertion  of  an  additional  condition  reliev- 
ing the  surety  from  liability  for  loss  of 
money  deposited  in  the  bank,  such  condi- 
tion being  merely  surplusage  and  void. 
Same  ~  liability  for  interest  earned. 

5.  The  bond  of  a  custodian  of  public 
money  is  liable  to  account  for  the  interest 
which  he  receives  upon  it,  where  the  stat- 
ute makes  him  liable  to  safe-keep,  account 
for,  and  pay  over  all  money  that  may  come 
into  his  custody  in  his  official  capacity,  and 
all  other  money  for  which  he  is  properly 
accountable  as  such  officer,  although  the 
statute  makes  it  unlawful  for  him  to  use 
such  money  for  his  own  benefit. 

(June  6,  1910.) 

Note,  ^  Liability  of  public  officer  or  his 
bond  for  interest  received  on  public 
money. 

As  to  right  of  public  to  fees  unlawfully 
collected  by  officer  for  his  own  benefit,  see 
note  to  State  ex  rel.  Dunbar  v.  Dunbar,  20 
L.R.A.(N.S.)   1016. 

The  question  whether  an  officer  having 
custody  of  public  funds  who  receives  in- 
terest from  the  use  or  loaning  of  such  funds 
may  retain  the  interest  as  his  own  seems 
to  have  depended  in  many  cases  upon  the 
further  question,  as  to  the  nature  of  the 
liability  of  the  officer  who  has  charge  of 
the  public  funds.  In  several  jurisdictions 
the  liability  of  the  officer  for  the  public 
funds  is  held  to  be  absolute,  and  it  seems 
he  has  even  been  considered  the  absolute 
owner  thereof.  In  these  jurisdictions  the 
relations  between  the  officer  and  the  state 
or  municipal  corporation  whose  funds  he 
has  charge  of  is  said  to  be  that  of  debtor 
and  creditor,  and  not  that  of  trustee  and 
cestui  que  trustf  or  that  arising  from  a 
mere  bailment  from  which  it  follows,  as 
they  hold,  that,  in  the  absence  of  a  statute 
to  the  contrary,  the  interest  accruing  on 
such  public  funds  belongs  to  the  one  who 
has  charge  thereof. 

State  v.  Walsen,  17  Colo.  170,  15  L.R.A. 
456,  28  Pac.  1119,  is  perhaps  the  leading 
case  supporting  that  view.     It  was  there 
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A  PPKAL  by  complainant  from  a  decree 
ix  of  the  Chancery  Court  for  Coahoma 
County  sustaining  demurrers  to  a  bill  filed 
to  compel  defendant  Williams  to  account  to 
the  Board  of  Levee  Commissioners  for 
Vazoo-Mississippi  Delta  for  certain  moneys 
alleged  to  have  been  received  by  him  as  in- 
terest on  public  moneys  held  by  him  as 
treasurer  of  such  board.    Reversed. 

The  fact  are  stated  in  the  Chancellor's 
opinion.         * 

Mr.  O.  G.  Johnston,  for  appellant: 

The  revenue  agent  is  the  proper  party  to 
maintain  this  action. 

State  Revenue  Agent  v.  Hill,  70  Miss. 
106,  11  So.  789. 

The  bond  was  binding  on  all  who  signed 
it,  without  regard  to  its  approval,  and  with- 


out regard  to  whether  or  not  it  was  signed 
by  the  principal. 

Gloster  v.  Harrell,  77  Miss.  793,  23  So. 
520,  941,  27  So.  609;  Hall  v.  State,  69  Miss. 
529,  13  So.  38;  State  use  of  The  Treas- 
urer v.  Bowman,  10  Ohio,  445;  Williams  v. 
Marshall,  42  Barb.  524 ;  Kneeland  v.  Rogers, 
2  Hall,  584;  Pima  County  v.  Snyder,  6 
Ariz.  45,  44  Pac.  297 ;  Cockrill  v.  Davie,  14 
Mont.  131,  35  Pac.  968. 

It  makes  no  difference  what  conditions 
were  written  in  the  face  of  the  bond. 

State  ex  rel.  Mitchell  v.  Smith,  87  Miss. 
651,  40  So.  22;  16  Cyc.  Law  &  Proc.  p. '787; 
Cox  v.  Ross,  66  Miss.  481;  5  Cyc  Law  & 
Proc.  pp.  748-751. 

A  bond  taken  in  pursuance  of  a  public 
statute  is  an  official  bond. 


held  that  although  the  Constitution  made 
him  criminally  liable  for  putting  money  out 
at  interest  or  making  a  profit  from  it,  a 
state  treasurer  cannot  be  compelled  to  ac- 
count for  interest  or  profits  made  by  him 
from  the  public  funds,  in  the  absence  of  a' 
statute  charging  him  therewith,  his  lia- 
bility for  such  funds  being  absolute,  under 
the  provisions  of  the  Constitution. 

In  Com.  v.  Godshaw,  92  Ky.  435,  17  S. 
W.  V37,  it  is  held  that  a  public  official,  in 
this  case  a  trustee  of  a  jury  fund,  being 
bound  for  the  monev  at  all  hazards,  un- 
less  he  was  required  by  law  to  place  it  in 
some  safe  depository  as  the  money  of  the 
state,  is  in  consequence  not  chargeable  with 
interest  collected  on  such  fund.  The  court 
took  occasion  to  say:  "The  whole  theory 
of  the  public  official  being  bound  for  the 
money  at  all  hazards,  is  that  by  the  terms 
of  his  bond  he  agrees  to  pay  the  money 
over  when  collected,  without  anv  condition 
annexed  to  his  liability,  and  that,  as  be- 
tween the  state  and  the  official,  in  deter- 
mining this  liability,  it  must  be  treated  as 
his  money,  and  not  that  of  the  state.  In 
what  particular  has  Godshaw  been  guilty 
of  a  breach  of  his  bond?  He  has  paid  over 
all  the  monev  and  settled  as  the  law  re- 
quires.  He  could  have  miiigled  the  money 
with  his  own,  and  perhaps  did  so,  or  could 
have  deposited  it  in  any  other  place  than 
the  bank.  He  and  his  sureties  were  liable 
for  it,  and  when  paid  at  the  times  required, 
there  can  be  no  breach  of  their  obligation." 
It  appeared  in  this  case  that  afterwards, 
by  a  change  in  the  law,  the  clerk  was  re- 
quired to  pay  the  money  into  the  treasury 
after  paying  to  the  trustee  of  the  jury  fund 
a  sum  sufficient  to  pay  the  jurors.  In  the 
trial  court  this  law  was  held  not  to  repeal 
the  former  law  under  which  the  trustee  de- 
rived his  power,  but  the  supreme  court 
thought  otherwise,  and  held  that  whatever 
interest  the  trustee  had  received  on  his  de- 
posits upon  money  received  from  the  clerk 
or  paid  over  to  him  under  the  order  of  the 
court  since  that  law  went  into  effect  should 
be  accounted  for. 

In  Maloy  v.  Bernalillo  County,  10  N.  M. 
638,  52  L.R.A.  126,  62  Pac.  1106,  the  court, 
30  L.R.A.(N.S.) 


after  coming  to  the  conclusion  that  a  county 
t;  •usurer  was  not  a  mere  agent,  trustee,  or 
bailee,  and  yet  not  an  absolute  insurer  of 
the  funds  without  relief  under  any  circum- 
stances,  but  was  rather  a  special  bailee  sub- 
ject  to   special    obligations,    held   that   in- 
terest received  by   him  after   he  has  gone 
out  of  office,  on  account  of  money  deposited 
by  him  in  a  bank  while  in  office,  without 
any  agreement  for  interest,  cannot  be  re- 
covered from  him  by  the  county,  there  be- 
ing no   statutory   provision   requiring  him 
to  account  for  such  interest,  and  he  being 
expressly   prohibited   by  law  from   loaning 
the  money,  either  with  or  without  interest. 
The  court  said:     '*The  legislation  prohibit- 
ing county  officers  from  using  funds  so  as 
to  accumulate  profits  thereon  indicates  an 
intention  on  the  part  of  the  legislature  to 
provide  against   loss  of  the  original  fund, 
and  also  to  prevent  counties  from  assuming 
any    responsibility    for    loss    occasioned    by 
the  default  and  misconduct  of  its  officers. 
If  the  law  authorized  county  treasurers  and 
collectors    to    loan    the    public    funds    that 
profits    might    accrue    thereon,    the    public 
would  be  required  to  assume  more  or  less 
responsibility  for  any  loss  which  might  oc- 
cur, and  the  officer  would  then  become      a 
bailee  or  trustee,  required  to  use  only  ordi- 
nary care  and  diligence  of  the  public  funds 
in  his  hands.     The  legislature  has  seen  fit 
to    provide    against   this    divided    responsi- 
bility, and  therefore  has  provided  for  hold- 
ing  officers   to   a    strict   accountability   for 
the  original   fund,   and  has   made  no  pro- 
vision  whereby   profits   shall    inure   to   the 
benefit  of  the  county.    This  is  substantially 
the  construction   given   to  similar  laws  in 
other   states    and    by    the    courts    of    the 
United  States.    Tlie  basis  of  this  rigid  rule 
of  accountability  may  be  found  in  the  evi- 
dent purpose  of  the  legislature  to  prevent 
the   dissipation   of   the   original   fund;    and 
enactment   of   the    statute    prohibiting   the 
appropriation  or  use  of  the  funds  by  cus- 
todian  was   deemed    sufficient   guaranty   of 
the  funds.     It  is  true  that  the  custodian 
may  loan  the  funds  in  his  hands,  and  re- 
ceive  interest   therefor;   but  if  he  does  so, 
he  does  it  at  his  peril,  and  is  subject  to 
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Faurote  v.  State,  110  Iiid.  403,  11  N.  E. 
472;  United  Ktatea  Fidelity  &  G.  Co.  v. 
Union  Trust  &  Sav.  Co.  142  Ala.  532,  38 
So.  177;  Dixon  v.  United  States,  1  Brock. 
177,  Fed.  Cas.  No.  3,934;  United  States  v. 

,  1  Brock.  196,  Fed.  Cas.  No.  14,413; 

Faurote  v.  State,  110  Ind.  463,  11  N.  E. 
472;  State  ex  rel.  Mitchell  v.  Smith,  supra. 

A  bond  is  binding  on  the  sureties  as  to 
all  of  the  conditions  prescribed  by  the 
statute,  whether  those  conditions  be  writ- 
ten in  the  face  of  the  bond  or  not. 

5  Cyc.  Law  &  Proc.  p.  748;  Cox  v.  Ross, 
supra;  State  v.  Chadwick,  10  Or.  465; 
Harris  v.  Hanson,  11  Me.  241;  Lewis  v. 
State,  65  Miss.  468,  4  So.  429;  Brandt, 
Suretyship,  §  452;  Murfree,  Official  Bonds, 
§  211;  People  V.  Treadway,  17  Mich.  480; 


Armington  v.  State,  45  Ind.  10;  Mahaska 
County  V.  Ruan,  45  Iowa,  328;  Kane  v. 
Union  P.  K.  Co.  5  Neb.  105;  Fox  v. 
Mecham,  6  Neb.  530;  Throop,  Pub.  Off. 
§  255;  Adams  v.  Saunders,  89  Miss.  784, 
119  Am.  St.  Rep.  720,  42  So.  602,  11  A.  & 
E.  Ann.  Cas.  327. 

The  custodian  of  a  public  fund  has  no 
right  to  invest  that  fund  and  retain  tlie 
profits  resulting  from  such  an  investment. 

Giilenwaters  v.  Miller,  49  Miss.  150; 
Hughes  V.  People,  82  111.  78;  Richmond 
County  V.  Wandel,  6  Lans.  33;  United 
States  V.  Mosby,  133  U.  S.  273,  33  L.  ed. 
625,  10  Sup.  Ct.  Rep.  327;  Eshelby  v.  Cin- 
cinnati Bd.  of  Edu.  66  Ohio  St.  71,  63  N.  E. 
586;  Thompson  v.  Territory,  10  Okla.  409, 
62  Pac.  355;  State  v.  McFetridge,  84  Wis. 


the  criminal  penalties  provided  by  law, 
where  the  same  is  done  by  contract  or  by 
arrangement.  It  is  no  part  of  the  legiti- 
mate funds  of  the  county,  however,  and  the 
sureties  so  on  the  offi.cial  bond  of  the  officer 
are  not  responsible  for  it  to  the  county." 
The  court  in  the  above  case  evidently  also 
found  it  necessary  to  distinguish  United 
States  V.  Moaby,  133  U.  S.  273,  33  L.  ed. 
625,  10  Sup.  Ct.  Rep.  327,  and  Richmond 
County  V.  Wandel,  6  Lans.  33  (infra),  and 
in  its  attempt  to  do  so  said:  *'In  the  last 
two  cases  the  interest  was  paid  over  to  the 
treasury,  and  thus  treated  by  the  officer 
himself  as  public  money;  and  in  all  such 
cases  the  courts  hold  that  the  officer  cannot 
recover  back  the  money.  Even  if  there  was 
a  statute  prohibiting  an  officer  from  loaning 
the  public  money,  or  using  it  in  any  way 
that  profits  might  accrue,  if  the  officer  did 
loan  or  use  tlie  money,  and  did  receive  prof- 
its thereon,  and  pay  the  same  into  the 
treasury,  the  courts  would  refuse  to  give 
it  back  to  the  officer,  because,  in  paying 
the  same  over  he  admitted  it  to  be  public 
money  that  he  did  not  claim  to  be  his  own; 
and,  also,  as  a  voluntary  payment,  he  could 
not  recover  it  back.  Therefore,  these  cases 
are  not  in  point  in  this  case,  where  the 
officer  did  not  pay  over  the  money,  but 
claimed  the  same  as  his  own,  and  where 
the  statute  prohibited  the  officer  from  so 
using  the  money  that  interest  would  ac- 
crue thereon." 

In  Shelton  v.  State,  53  Ind.  331,  21  Am. 
Rep.  197,  it  was  held  that  a  county  treas- 
urer, with  respect  to  public  funds  in  his 
hands,  is  not  like  a  trustee  or  an  agent, 
the  mere  bailee  or  custodian  of  such  money, 
but  the  monev  becomes  his  own,  and  when 
he  has  accounted  as  required  h^  law  and 
by  the  terms  of  his  bond,  nothing  further 
can  be  required  of  liim,  and  therefore  he 
cannot  be  required  to  pay  over  interest  col- 
lected on  such  money  when  loaned  to  or 
deposited  with  a  bank. 

Tlie  weight  of  authority,  however,  sup- 
ports what  seems  to  be  the  better  view, 
that  the  interest  which  attaches  to  the  prin- 
cipal belongs  to  the  state  or  municipal  cor- 
poration, for  failure  to  account  for  which 
30  L.R.A.(N.S.) 


the  officer  or  his  sureties  may  be  held  liable. 

This  rule  has  been  applied  in  several 
cases,  notwithstanding  the  fact  that  the 
officer's  liability  was  held  or  assumed  to  be 
absolute;  these  cases  holding  with  Adams 
V.  Williams,  that  it  is  a  complete  non 
aeqnitur  to  say  that  because  a  public  of- 
ficer who  has  charge  of  public  funds  is  an 
absolute  insurer,  he  therefore  is  entitled 
to  the  interest  accruing  thereon.  This 
view,  of  course,  makes  them  directly  op- 
posed to  the  Walsen  Case,  and,  so  far  as 
they  are  concerned  at  least,  effectually  dis- 
poses of  the  suggestion  made  in  that  case 
that  the  diflference  in  the  various  juris- 
diction in  the  nature  of  the  liability  of  the 
officer  was  the  distinction  upon  which  all 
or  nearly  all  adjudicated  cases  might  be 
harmonized. 

A  case  very  similar  to  the  Adams  Case, 
and  upon  which  that  case  depended  much 
for  its  holding,  is  State  v.  McFetridge,  84 
WMs.  473,  20  L.R.A.  223,  64  N.  W.  1,  998. 
In  that  case  a  state  treasurer  was  sought 
to  be  held  liable  on  his  bond  for  interest 
collected  on  public  funds.  The  defensfe  rest- 
ed on  three  propositions:  First,  it  was 
contended  that  the  legal  title  to  the  public 
moneys  which  came  into  the  hands  of  the 
treasurer  was  in  him,  and  not  in  the  state; 
that  the  relation  between  him  and  the  state 
was  that  of  creditor  and  debtor  only,  and 
hence  that  it  was  no  concern  of  the  state 
what  the  treasurer  did  with  the  public 
money,  or  how  much  profit  he  made  out 
of  it,  provided  he  accounted  properly  for 
wliat  he  received;  that  his  obligations  to 
the  state  were  fully  performed  when  he  paid 
or  delivered  to  the  persons  entitled  thereto 
the  amount  of  monev  which  he  received  in 
the  first  instance;  and  hence  that  the  sums 
received  by  him  from  the  banks  in  which 
he  deposited  the  public  funds,  as  interest 
on  such  deposits,  whether  paid  to  him  as 
a  gratuity  or  pursuant  to  a  previous  agree- 
ment or  understanding,  belonged  to  him  in- 
dividually, as  incident  to  tlie  legal  owner- 
ship of  the  money.  Second,  the  deposit  of 
the  public  funds  in  banks  by  the  treasurer 
was  without  authority  of  law,  and  it  was 
not   in  contemplation   of   the  state  or   the 
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473,  20  L.R.A.  223,  54  N.  W.  1,  998;  Fogg 
V.  Bank  of  Friar's  Point,  80  Miss.  750,  32 
So.  285. 

Mr.  D.  A.  Scott,  for  appellee  Williams: 

The  failure  of  Williams  to  sign  the  bond 

in   question  ipso  facto   rendered   the   same 

null  and  void  and  nonenforceable,  either  as 

against  him  or  his  codefendant. 

State  V.  Martin,  56  Miss.  108;  Sacra- 
mento v.  Dunlap,  14  Cal.  421;  Bean  v. 
Parker,  17  Mass.  691;  Wood  v.  Washburn, 
2  Pick.  24;  Sharp  v.  United  States,  4  Watts, 
21,  28  Am.  Dec.  676;  Fletcher  v.  Austin,  11 
Vt.  447,  34  Am.  Dec.  698;  Johnson  v.  Er- 
kine,  9  Tex.  1 ;  People  v.  Hartley,  21  Cal. 
685,  82  Am.  Dec.  758;  State  ex  rel.  Mitchell 
V.  Smith,  87  Miss.  551,  40  So.  22;  Andrews 
V.  State,  69  Miss.  740,  13  So.  863. 


The  court  of  chancery  had  no  power  or 
authority  to  retain  the  case  after  having 
determined  that  the  alleged  bond  upon 
which   the  suit  is  based  was  void. 

16  Cyc.  Law  &  Proc.  pp.  109-111  and 
note  80;  Dowell  v.  Mitchell,  106  U.  S.  430, 
26  L.  ed.  1142;  Kearny  v.  Jeffries,  48  Miss. 
358;  Learned  v.  Holmes,  49  Miss.  290; 
Bowdre  v.  Carter,  64  Miss.  221,  1  So.  162. 

A  statutory  bond,  to  be  good  as  such, 
must  be  conditioned  and  executed  accord- 
ing to  all  the  requirements  of  the  statute. 

Howard  v.  Brown,  21  Me.  385;  Mays  v. 
Lewis,  4  Tex.  1 ;  Dixon  v.  United  States, 
1  Brock.  177,  Fed.  Cas.  No.  3,934;  United 

States  V. ,  1  Brock.  195,  Fed.  Cas.  No. 

14,413;  Lawton  v.  State,  5  Tex.  270;  Boy- 
kin  V.  State,  60  Miss.  375. 


sureties  in  his  official  bond,  that  he  would 
make  such  deposits  and  receive  interest 
thereon,  and  that  hence  liability  for  such 
interest,  even  though  the  state  might  re- 
cover it  of  the  treasurer,  was  not  within 
the  true  meaning  of  the  condition  of  his 
bond.  Third,  conceding  that  the  state  was 
the  owner  of  the  public  funds,  the  treasurer 
was  still  liable  on  his  bond  to  account  for 
and  pay  over  to  the  persons  entitled  there- 
to, or  to  deliver  to  his  successor  iii  office, 
all  such  funds,  and  that,  because  he  was 
thus  absolutely  liable  therefor,  the  ordinary 
liability  of  a  trustee  to  account  to  his 
cestui  que  trust  for  all  profits  made  by  him 
out  of  the  trust  money  or  property  did 
not  exist,  and  the  money  claimed  by  the 
state  was  not  recoverable  by  it,  but  be- 
longed to  the  treasurer  individually.  The 
court  considered  these  three  points  in  the 
order  named.  In  regard  to  the  first,  after 
reviewing  several  statutes  in  regard  to  the 
duties,  etc.,  of  the  state  treasurer,  it  held 
that  the  legislature  could  never  have  in- 
tended to  devest  the  state  of  its  title  to 
the  public  funds  and  the  consequent  con- 
trol over  those  funds  which  results  from 
ownership  thereof;  as  to  the  second,  it  was 
held  that  the  treasurer  violated  no  law 
when  he  deposited  such  funds  in  banks,  and 
stipulated  for  and  received  interest  there- 
on; and  as  to  the  third,  it  was  held  that 
the  absolute  liability  of  the  treasurer  for 
the  public  moneys  which  come  to  his  hands 
did  not  entitle  him  to  the  interest  re- 
ceived from  deposits  thereof  in  banks.  This 
case  is  freely  quoted  in  the  Adams  Case, 
and  attention  is  called  to  that  case  for  a 
further  review  thereof. 

State  V.  Harshaw,  84  Wis.  532,  54  N.  W. 
17,  a  case  similar  to  the  McFet ridge  Case, 
depended  upon  the  latter  for  its  decision. 

In  Eshelby  v.  Cincinnati  Bd.  of  Edu.  66 
Ohio  St.  71,  63  N.  E.  686,  the  court,  not 
thinking  it  expedient  to  establish  a  policy 
which  would  give  to  a  treasurer  any  per- 
sonal motive  in  selecting  a  place  of  de- 
posit, held  that  a  treasurer  of  a  school  dis- 
trict who,  under  favor  of  a  statute  permitting 
the  deposit  of  "public  funds,"  deposits  sucli 
funds  in  a  bank  which  allows  interest  ou 
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the  average  balance  of  the  deposits,  is  re- 
quired  to  account  to  the  school  district  for 
such  interest.  The  court  in  this  case  also 
said  that  it  did  not  necessarily  follow  from 
the  fact  that  the  liability  of  the  treasurer 
was  absolute,  and  that  it  differed  in  that 
respect  from  that  of  the  ordinary  trustee 
or  bailee,  who  may  be  exempt  from  lia- 
bility on  account  of  funds  lost  without  his 
negligence  or  connivance,  that  the  funds 
coming  into  the  hands  of  the  treasurer  were 
his,  or  that,  upon  the  receipt  of  money  in 
his  official  capacity,  the  relation  of  debtor 
and  creditor  was  established  between  him 
and  the  district.  Said  the  court:  "To 
the  contrary  it  is  quite  clear  that  instead 
of  being  the  debtor  of  the  district  he  is  its 
treasurer;  the  custodian  of  its  funds;  and 
that  he  acquires  custody  of  the  funds  with- 
out acquiring  title  to  them.'*  In  this  case 
it  was  also  said  that  whether  such  treaa* 
urer  should  be  regarded  as  a  bailee  with 
express  and  extraordinary  liabilities,  or  as 
a  special  trustee,  was  not  material,  since 
in  either  view  he  was  the  custodian  of  funds 
belon'ging  to  another. 

Rhea  v.  Brewster,  130  Iowa,  729,  107  N. 
W.  940,  8  A.  &  E.  Ann.  Cas.  389,  is  an- 
other case  where  a  public  officer,  in  this 
case  a  clerk  of  the  court,  was  held  not  to 
l)ecome  the  owner  of  public  funds  in  his 
hands,  but  a  mere  custodian  thereof,  and 
therefore  accountable  for  interest  which  he 
received  from  a  bank  on  public  funds  de- 
posited therein.  The  court  in  this  case 
also  said:  "The  true  test,  as  it  seems  to 
us,  is  not  whether  he  is  absolutely  liable 
to  account,  but  whether  he  is  the  owner  of 
the  funds  in  his  hands.  If  he  is  not  such 
owner,  and  the  moneys  coming  into  his 
hands  belong  to  the  county  or  someone  else, 
any  increment  thereto  is  and  should  be 
treated  as  a  part  of  the  principal.  This 
is  the  view  approved  in  the  better  con- 
sidered cases,  and  the  only  one  consonant 
with  sound  public  policy." 

A  similar  case,  and  holdin^^  to  the  same 
eflfect,  is  Vansant  v.  State.  96  Md.  110,  63 
Atl.  711.  In  this  case  there  were  many 
statutes  which  indirectly  tended  to  show 
that  the   clerk  of   the   court   wa3   not   the 
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Money  received  by  an  officer,  by  virtue  of 
Iiis  office  is  money  ^^^hich  such  officer  receives 
under  the  law  of  his  office,  not  in  violation 
of  the  law  of  the  office;  in  right  of  his  of- 
fice, xi>>t  in  wrong;  and  does  not  include 
interest  received  by  him  on  deposits  of  pub- 
lic money.  For  the  former  the  bondsmen 
are  liable,  but  not  for  the  latter. 

Ren f roe  v.  Ck)lquitt,  74  Ga.  618;  Brown 
V.  Pfaipps,  6  Smedes  &  M.  61;  Com.  v. 
Swope,  45  Pa.  636,  84  Am.  Dec.  618;  Fur- 
long V.  State,  58  Miss.  717;  People  v.  Pen- 
lock,  60  N.  Y.  421;  Schuster  v.  Weissman, 
63  Mo.  562;  Gerber  v.  Ackley,' 37  Wis.  43; 
Taylor  v.  Parker,  43  Wis.  78;  Jenkins  v. 
Lemonds,  29  Ind.  294 ;  Morris  v.  Van  Voast, 
19  W^end.  283;  Montgomery  v.  The  Govern- 
or, 7  How.  (Miss.)  68;  State,  Allen,  Prose- 


cutor, v.  Conover,  28  N.  J.  L.  224,  78  Am. 
Dec.  64;  Alcock  v.  Andrews,  2  Esp.  542, 
note;  Jennings  v.  Bobe,  51  Fla.  229,  120 
Am.  St.  Rep.  166,  40  So.  194;  29  Cyc.  Law 
&,  Proc.  p.  1455;  People  ex  rel.  Kellogg  v. 
Schuyler,  4  N.  Y.  180;  Brooks  Oil  Co.  v. 
Weatherford,  91  Miss.  501,  44  So.  928; 
Wood  V.  Robinson,  3  Smedes  &  M.  271 ;  Mc- 
Farland  v.  Wilson,  2  Smedes  &  M.  269; 
Crane  v.  Bedwell,  26  Miss.  607. 

The  legal  title  to  public  money  is  vested 
in  the  officer  having  it  in  his  possession,  and 
the  relationship  of  debtor  and  creditor  im- 
mediately arises  between  the  officer  and  the 
public,  and  the  officer  is  not  liable  to  ac- 
count for  an  amount  in  excess  of  the  exact 
amount  received  by  him  in  his  official  ca- 
pacity. 


absolute  owner  of  the  public  moneys  in  his 
hands,  but  rather  that  he  occupied  a  posi- 
tion of  trust  with  reference  thereto.  There 
were  also  other  statutes  in  regard  to  the 
salaries  and  fees  of  a  clerk  of  the  court, 
which,  as  the  court  said,  if  -there  were  any 
doubt  about  the  responsibility  of  the  clerk 
for  interest  on  other  grounds,  would  seem 
conclusively  to  settle  it. 

In  Thompson  v.  Territory,  10  Okla.  409, 
62  Pac.  355  (an  action  against  the  treas- 
urer, the  bondsmen  not  being  parties), 
the  court,  after  coming  to^  the  conclusion 
that  territorial  funds  received  by  the  treas- 
urer of  the  territory  remained  the  money 
of  the  territory  until  paid  out  according 
to  law,  and  could  not  be  treated  as  the 
money  of  the  treasurer,  held  that  although, 
the  treasurer  might  deposit  such  funds  in 
a  bank  in  his  official  capacity,  and  accopt 
the  interest  thereon  for  daily  balances,  so 
long  as  the  money  remained  absolutely 
under  his  control  and  subject  to  payment 
on  his  demand,  since  he  could  not  appropri- 
ate the  interest  to  his  own  use,  it  was 
earned  by  the  funds  of  the  territory.  In 
this  case  it  was  contended  by  the' treasurer 
that  even  if  the  moneys  belonged  to  the  ter- 
ritory, he  was  entitled  to  the  interest,  in- 
asmuch as  there  was  no  provision  of  the 
statute  for  the  treasurer  to  loan  the  funds, 
and  that  it  would  not  follow  that  he  was 
civilly  liable  for  the  interest  merely  because 
he  might  be  amenable  to  the  criminal  law 
for  an  appropriation  of  the  principal;  and 
that  if  the  fundd  were  produced  or  accumu- 
lated by  a  criminal  act  by  the  t'PTsurer, 
the  territory  could  not  accept  the  fruits 
of  such  crime.  The  court,  however,  said: 
"One  might  be  criminally  liable  for  a  cer- 
tain act,  and  still  not  be  liable  in  damages 
civilly,  but  that  is  not  the  general  rule; 
and,  at  any  rate,  in  a  case  oT  this  kind, 
even  if  the  treasurer  had  committed  a  crime 
by  accepting  interest  on  the  funds,  he  is 
estopped  from  saying  that  he  Imd  no  au- 
thority to  accept  such  interest.  He  used 
the  moneys  in  such  a  way  as  to  make  them 
earn  interest.  For  their  use  he  admits  he 
received  a  certain  sum  of  money.  The 
moneys  of  the  territory  earned  these  prof- 
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its,  and  even  if  the  transaction  were  an 
unlawful  one,  the  treasurer  will  not  be  per- 
mitted to  take  advantage  of  his  own  wrong 
and  reap  the  benefits  thereof." 

United  States  v.  Mosby,  133  U.  S.  273, 
33  L.  ed.  625,  10  Sup.  Ct.  Rep.  327,  which 
was  quoted  in  the  Adams  Case,  is  in  har- 
mony with  the  above  cases.  In  that  case 
a  United  States  consul,  after  paying  into 
the  treasury  interest  which  he  had  collect- 
ed on  public  money,  thinking  that  he  was 
entitled  to  it,  sought  unsuccessfully  to  re- 
cover it  back. 

A  case  also  upholding  the  above  doctrine, 
and  seemingly  of  much  stronger  authority 
than  many  of  the  courts  favoring  the  con- 
trary doctrine  have  ♦been  willing  to  attri- 
bute to  it,  is  Richmond  County  v.  Wandel, 
6  Lans.  33,  affirmed  on  opinion  below  in  59 
N.  Y.  645.  In  that  case  an  action  was 
brought  on  a  bond  of  a  county  treasurer 
binding  him  to  pay,  according  to  law,  all 
moneys  which  should  come  to  his  hands  as 
county  treasurer.  Tlie  language  of  the 
court,  making  the  case  one  of  importance,  is 
sufficiently  set  out  in  the  Adams  Case. 

But  see  Maloy  v.  Bernalillo  County,  10  N. 
M.  638,  52  L.R.A.  126,  62  Pac.  1106,  su- 
pra, where  the  last  two  cases  were  sought 
to  be  distinguished. 

In  State  ex  rel.  Atty.  Gen.  v.  McCarty, 
Wilson  Super.  Ct.  (Ind.)  205,  by  virtue 
of  a  statute  a  state  auditor  was  authorized 
to  deposit  temporarily  at  interest,  while 
awaiting  investment,  certain  public  funds  in 
his  hands.  Evidently,  notwithstanding  this 
statute,  he  used  the  money  for  his  own  in- 
dividual purposes  and  received  a  large 
amount  of  interest  thereon.  In  an  action 
to  hold  him  accountable  for  the  interest  col- 
lected, it  was  said:  "The  people  of  the 
state,  bv  virtue  of  the  Constitution  and  of 
the  statue,  had  a  right  to  claim  that  the 
money  in  the  auditor's  hands,  if  placed  at 
interest  temporarily  while  awaiting  invest- 
ment, should  be  so  placed  as  to  secure  to 
the  school  fund  the  interest  that  might  be 
realized,  and  if  the  auditor  did,  as  charged 
in  the  complaint,  otherwise  use  it.  nnf*  p- 
ceive  interest  from  such  use,  when  he  could 
have  deposited  it  in  bank  at  interest,  to  the 
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State  V.  Walsen,  17  Colo.  170,  15  L.R.A. 
466,  28  Pac.  1119;  Reiifroe  v.  Cohiuitt,  74 
Ga.  618;  Rock  v.  Stinger,  36  liul.  340; 
hhelton  v.  State,  53  Ind.  331,  21  Am.  Rep. 
197;  Com.  V.  Godshaw,  92  Ky.  435,  17  S.  W. 
735;  Bocard  v.  State,  79  Ind.  270;  Maloy 
V.  Bernalillo  County,  10  N.  M.  060,  52 
L.R.A.  126,  62  Pac.  1106;  New  Providence 
T.  McEachron,  33  N.  J.  L.  339;  Gerber  v. 
Ackley,  37  Wis.  43,  19  Am.  Rep.  751;  Wil- 
son V.  Wichita  County,  67  Tex.  047,  4  S.  W. 
67 ;  Gartley  v.  People,  24  Colo.  155,  49  Pac. 
272 ;  District  Twp.  v.  Morton,  37  Iowa,  550 ; 
District  IVp.  v.  Smith,  39  Iowa,  9,  18  Am. 
Rep.  39;  Jefferson  County  v.  Lineberger,  3 
Mont.  231,  35  Am.  Rep.  462;  Thompson  v. 
Township  Sixteen,  30  111.  99;  Perley  v.Mus- 
kegou  County,  32  Mich.  132,  20  Am.  Rep. 


637;  Wiicoling  v.  Blade,  25  W.  Va.  200; 
Solano  County  v.  Neville,  27  Cal.  405; 
Lumpkin  County  v.  Williams,  80  Ga.  388, 
15  8.  E.  487;  Taylor  County  v.  Standley, 
79  Iowa,  6G6,  44  N.  W.  911;  Cole  County  v. 
Dallmeyer,  101  Mo.  67,  13  S.  W.  687;  Val- 
ley County  V.  Robinson,  32  Neb.  254,  49 
N.  W.  350;  Belknap  v.  Clark,  58  N.  H.  150; 
Stebbins  v.  Crawford  County,  92  Pa.  289, 
37  Am.  Rep.  687;  Lycoming  County  v. 
Lycoming  County,  46  Pa.  490;  Hughes  v. 
People,  82  111.  78;  Cooper  v.  People,  85  111. 
417;  State  v.  Houston,  78  Ala.  576,  56  Am. 
Rep.  64;  Alston  v.  State,  92  Ala.  124,  13 
L.R.A.  659,  9  So.  733;  Clisby  v.  Mastin, 
150  Ala.  132,  124  Am.  St.  Rep.  64,  43  So. 
742;  Muzzy  v.  Shattuck,  1  Denio,  233; 
Lane  v.  Cotton,  1  Ld.  Raym.   646;   Whit- 


credit  of  the  fund,  he  is  accountable  for 
interest  so  received.  And  we  are  of  opin- 
ion, further,  that  the  Constitution,  §  3,  art. 
8,  by  its  own  inherent  force,  makes  all  in- 
terest received  from  the  sinking  fund  a  part 
of  the  school  fund;  that,  by  virtue  of  that 
section  itself,  it  was  made  the  duty  of  Mc- 
Carty  to  account  for  all  interest  he  re- 
ceived; that  as  soon  as  it  came  to  his 
hands,  it  became  a  part  of  the  school  fund, 
and  if  he  has  failev  to  pay  the  same  to  his 
successor,  he  and  his  sureties  are  liable  in 
this  suit  on  his  official  bond.  If  he  used 
the  money  of  the  sinking  fund  in  his  own 
business  or  in  speculative  operations,  the 
defendants  should  be  held  liable  on  their 
bond  for  such  interest  as  would  have  ac- 
crued in  case  the  money  had  been  deposited 
according  to  law,  but  not  for  the  profits  of 
any  business  in  which  McCarty  may  have 
employed  the  funds,  for  no  such  liability 
could  have  been  in  .the  contemplation  of  the 
sureties  when  they  signed  the  bond,  nor 
does  it  seem  to  be  contemplated  in  the  law 
under  which  the  bond  was  executed."  In 
this  case  it  was  also  urged  by  the  auditor 
that,  inasmuch  as  he  was  liable  abRolutely 
for  the  safetv  of  the  fund  committed  to  his 
charge,  he  had  the  right  to  (ictermine  how 
it  should  be  kept  or  employed  while  under 
his  ctmtrol,  and  that  the  money  received  by 
him  was,  while  in  his  official  charge,  hjs 
money,  and  all  that  the  state  could  demand 
of  him  was  the  return  of  an  equal  amount 
on  the  expiration  of  his  term  of  office.  The 
court,  however,  did  not  favor  this  view, 
but  said  that  the  embezzlement  act  placed 
the  stamp  of  individuality  on  all  public 
or  trust  funds  received  by  the  auditor  and 
other  officers  therein  named,  and  expressly 
prohibited  them  from  using  such  funds 
"as  their  own,"  or  in  any  manner  not  au- 
thorized by   law. 

That  a  public  officer  cannot  retain  in- 
terest made  on  public  funds  which,  by  act 
of  Parliament,  were  intended  to  be  paid 
over  immediately  upon  their  colbction,  was 
held  in  Craufurd  v.  Attv.  Gen.  7  Price,  2. 

In  Baker  v.  Williams  Bkg.  Co.  42  Or.  213, 
70  Pac.  711,  it  appeared  tliat  puMic  funds 
had  been  deposited  in  a  bank  which  after- 
30  L.R.A.  (X.S.) 


wards  became  insolvent.  Upon  the  claims 
made  by  the  officers  who  made  the  deposits 
being  allowed  against  the  receiver,  the  ques- 
tion arose  whether  they  were  entitled  to 
interest,  under  a  statute  providing  that  in- 
terest should  be  payable  on  all  moneys  aft- 
er due,  and  on  moneys  received  to  the  use 
of  another  and  retained  beyond  a  reason- 
able time  without  the  owner's  consent.  It 
was  contended  by  the  objectors  that  such 
claims  represented  public  funds  deposited 
with  the  insolvent  bank  by  the  custodian 
tlicreof,  and  not  the  private  funds  of  indi- 
vidual claimants,  and  for  this  reason  no 
interest  should  be  paid  them  thereon.  The 
court  in  this  regard  said:  "It  is  made  a 
felony  by  statute  for  any  person  having  in 
his  possession  any  money  belonging  to  the 
state,  county,  town,  or  other  municipality, 
to  convert  to  his  own  use  or  loan  the  same, 
with  or 'without  interest  (Hill's  Anno. 
Laws  §  1772)  ;  and  while  a  mere  deposit  in 
a  bank  for  safe-keeping  is  not  inhibited  by 
this  provision,  it  is  manifest  that,  in  case 
of  the  failure  of  the  bank,  the  officer  is 
not  entitled  to  interest  in  his  own  right 
on  the  fund  so  deposited,  whatever  the  right 
of  the  state  or  municipality  might  be  in  the 
premises.  If,  therefore,  the  claims  are  in 
fact  for  public  money,  as  the  objectors  al- 
lege, no  interest  should  be  allowed  there- 
on." The  court  then  went  on  to  hold  that 
since  some  of  the  officers  had  accounted  for 
the  full  amount  of  the  public  funds  due,  out 
of  their  own  individual  funds,  and  the 
claim  against  the  bank  thereupon  assigned 
to  them,  there  was  no  reason  why  they 
should  not  stand  on  exactly  the  same  foot- 
ing as  other  claimants  against  the  bank.  In 
regard  to  those,  however,  who  had  never 
made  up  the  loss  to  tlie  state,  it  was  held 
that  since  the  funds  had  never  ceased  to 
be  public  funds,  no  interest  could  be  col- 
lected  thereon   bv  the  officers. 

In  Hunt  V.  State,  124  Ind.  306.  24  N.  E. 
887,  it  was  held  that,  conceding  that  a  city 
treasurer  could  make  a  loan  of  funds  in  his 
hands  upon  his  own  individual  responsibili- 
ty, taking  notes  therefor  payable  to  him- 
self, and  that  he  would  then  have  been  en- 
titled' to   the   usufruct,   he  could  not   loan 
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lield  V.  Le  Despencer,  2  Cowp.  754;  Story, 
Bailm.  §  463;  l)unlop  v.  Munroe,  7  Cranch, 
242,  3  L.  ed.  329;  Farrar  v.  United  Stales, 
5  Pet.  373,  8  L.  ed.  159. 

Mr.  J.  W.  Catrer,  also  for  appellee  Wil- 
liams : 

The  court  had  no  jurisdiction. 

Cazeneuve  v.  Curell,  70  Miss.  525,  13  So. 
32;  Carbolineum  Wood  Preserving  &  Mfg. 
Co.  V.  Meyer,  76  Miss.  589,  26  So.  297; 
Hancock  v.  Dodge,  85  Miss.  228,  37  So.  711; 
Bowdre  v.  Carter,  64  Miss.  221,  1  So.  162. 

The  alleged  bond  set  out  and  described  in 
the  bill  is  invalid  and  noneffective. 

State  V.  Mart''^  66  Miss.  108;  McLeod 
V.  State,  69  Miss.  z21,  13  So.  268;  Andrews 
V.  State,  69  Miss.  740,  13  So.  853;  Hall  v. 
State,  69  Miss.  629,  13  So.  38;  Gloster  v. 


Harrell,  77  Miss.  793,  23  So.  520,  941,  27 
So.  609. 

Defendant  is  not  estopped  to  allege  that 
he  did  not  execute  and  deliver  the  bond  sued 
upon,  and  that  the  bond  was  not  approved 
and  acted  upon,  and  was  not  conditioned 
as  required  by  law,  16  Cyc.  Law  &  Proc.  pp. 
734-747;  Tobin  v.  Allen,  53  Miss.  663; 
Sulphine  v.  Dunbar,  5  Miss.  256;  Staton 
V.  Bryant,  55  Miss.  261;  Davis  v.  Bowmar, 
55  Miss.  671;  Evans  v.  Forstall,  58  Miss. 
30;  Murphy  v.  Jackson,  69  Miss.  403,  13  So. 
728;  Stockner  v.  Wilczinski,  71  Miss.  340, 
14  So.  460;  Hart  v.  Livermore  Foundry  & 
Mach.  Co.  72  Miss.  809,  17  So.  769;  Millsaps 
V.  Shotwell,  76  Miss.  923,  25  So.  359. 

Williams  cannot  be  held  for  the  alleged 
interest  chargecf  to   have  been  received  by 


the  money  under  the  direction  of  the  city 
council,  and  take  notes  therefor  payable  to 
the  "treasurer  of  the  city  of  Anderson," 
without  making  himself  and  his  bond  lia- 
ble for  the  interest  thereon. 

Under  a  statute  requiring  "all  fees,  per- 
quisites, and  emoluments"  to  be  paid  into 
tne  county  treasury,  a  sheriff  cannot  retain 
a  certain  sum  of  money  received  b}'  him 
from  a  banking  institution  as  compensation 
for  the  deposits  he  made  therein  of  moneys 
which  came  into  his  hands  as  sheriff. 
Hughes  V.  People,  82  111.  78. 

In  Baltimore  &  0.  R.  Co.  v.  Gaulter,  165 
111.  233,  46  N.  E.  256,  it  was  held  that  a 
clerk  of  the  court  who  retains  a  fund  in 
his  custody,  for  the  use  of  which  a  bank 
paid  him  2  per  cent  interest,  when  in  fact, 
by  an  order  of  tlie  court  relieving  him  of 
the  office  of  depositary,  he  should  have  put 
it  in  a  bank  at  2^  per  cent,  cannot  invoke 
the  doctrine  that  if  the  fund  was  received 
by  him  by  virtue  of  his  office,  he,  as  guar- 
antor of  its  safety,  was  entitled  to  the  in- 
terest. The  court  said:  "The  rule,  if  it 
exists  as  contended  for,  cannot  appl}^  be- 
cause the  order  designated  another  deposi- 
tary, and  if  complied  with,  the  clerk  would 
not  have  remained  liable  as  guarantor  or 
otherwise.  It  is  plain  that  if  Best  had  tak- 
en tbe  certificate  of  .deposit,  he  would  not 
have  been  liable  for  the  safekeeping  of  the 
fund  which  the  parties  had  stipulated,  and 
the  court  had  ordered,  should  b€  removed 
from  his  custody,  and  deposit  for  such  safe- 
keeping elsewhere.  He  remained  custodian 
by  nis  own  wrong,  and  should  not  be  per- 
mitted to  gain  a  benefit  by  disobedience." 
At  the  end  of  the  clerk's  term  of  oflice,  it 
appeared  that  his  successor  received  the 
money  without  any  knowledge  or  informa- 
tion of  the  order  of  the  court  designating 
a  certain  bank  as  depositary.  Upon  the 
question  arising  whether  he  also  was  liable 
for  the  interest  received  by  him,  the  court 
said:  "Still,  the  fund  was  in  his  hands  in 
violation  of  the  order  of  the  court.  Tlie  par- 
ties had  agreed,  and  the  court  had  ordered, 
that  it  should  be  deposited  elsewhere.  The 
Illinois  Trust  and  Savings  Bank  had  been 
designated  as  depositary,  and  if  the  order 
30  L.R.A.(N.S.) 


had  been  obeyed,  the  fund  would  have  pro- 
duced interest.  While  it  was  in  his  hands 
it  did  actually  produce  interest  at  2  per 
cent,  and  whatever  his  right  to  retain  in- 
terest in  other  cases  might  be,  we  think 
that  he  could  not  be  permitted  to  retain  the 
interest  so  actually  received,  to  the  injury 
of  appellant.  He  should  be  required  to  ac- 
count for  interest  received  by  him." 

In  State  v.  McFetridge,  supra,  it  was 
held  that  the  omission  of  the  term  "perqui- 
sites'  in  the  revision  of  a  statute  providing 
for  the  paying  into  the  state  treasury  by 
the  treasurer  of  all  fees  and  perquisites 
does  not  entitle  such  treasurer  to  interest 
on  the  public  funds  as  perquisites,  where 
it  is  expressly  provided  by  statute  that  his 
salary  shall  be  "in  full  for  all  services  ren- 
dered by  him  in  his  official  capacity." 

There  are  a  few  cases  in  which  the  de- 
cisions in  actions  upon  the  official  bond  turn 
upon  the  question  whether  the  use  of  the 
money  or  the  receipt  of  interest  was  colore 
officii  or  virtute  officii,  so  as  to  fall  within 
the  condition  of  the  bond. 

A  case  of  this  nature,  but  generally  cited 
as  supporting  the  Walsen  Case,  supra,  and 
other  similar  cases,  is  Renfroe  v.  Colquitt, 
74  Ga.  618,  where  it  was  held.  Chief  Jus- 
tice Jackson  dissenting,  that,  under  a  stat- 
ute providing  that  the  treasurer  might, 
with  the  approval  of  the  governor,  deposit 
certain  funds  in  any  chartered  bank  of  the 
state,  subject  to  his  draft  as  treasurer, 
and,  with  the  governor,  make  such  contract 
with  the  bank  for  the  use  of  such  funds 
as  may  be  beneficial  to  the  state,  and  an- 
other statute  providing  that  the  treasurer 
should  not,  under  any  circumstances,  use 
himself,  or  allow  others  to  use,  the  funds 
of  the  state  in  his  hands,  without  incur- 
ring a  penalty  therefor, — interest  received 
by  him  and  others  for  the  use  of  public 
funds  in  violation  of  such  statute  could  not 
be  regarded  as  received  "by  virtue  of  his 
office,"  and  therefore  a  recovery  would  not 
be  sustained  for  the  benefit  of  the  state 
on  his  official  bond  which  bound  him  to 
pay  over  all  money  received  by  him  "by 
virtue  of  his  office."  The  court  said:  "Can 
the  money  made  or  received  by  the  treaa- 
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him  from  the  funds  of  the  levee  board  which 
came  luto  his  hands  while  he  was  the  secre- 
tary and  treasurer  thereof.  . 

Marine  Bank  v.  Fulton  County  Bank,  2 
Wall.  256,  17  L.  ed.  787;  Griffin  v.  Missis- 
sippi Levee  Comrs.  71  Miss.  771,  15  So.  107; 
Tillinghast  v.  Merrill,  151  N.  Y.  136,  34 
L.R.A.  678,  66  Am.  St.  Rep.  612,  46  N.  E. 
376. 

Mr.  W.  A.  Alcorn  also  for  appellees. 

Whitfield,  C,  delivered  the  following 
opinion : 

The  facts  in  this  case  are  as  follows:  F. 
I.  Williams  was  duly  elected  secretary  and 
treasury  of  the  board  of  levee  commission- 
ers for  the  Yazoo-Mississippi  Delta  levee 
district,  on  the  13th  day  of  March  1906,  and 
thereafter,  on  the  17th  day  of  May,  1906, 
the  said  Williams  qualified  to  act  as  such 
treasurer  in  the  following  manner,  to  wit: 
The  said  F.  I.  Williams  applied  to  the 
iEtna  Indemnity  Company  of  Hartford, 
Connecticut,  to  become  surety  for  him  on 
his  official  bond,  which  the  indemnity  com- 
pany did.  The  condition  of  said  bond, 
amongst    other    things^    provided    for    the ' 


faithful  performance  and  discharge  of  the 
duties  pertaining  to  the  office  of  the  treaes- 
urer.  The  said  indemnity  company  became 
surety  on  the  said  bond,  at  the  instaiice 
of  said  Williams,  and  was  paid  a  valuable 
consideration   bv   the  board  of  levee   com- 

mi 

missioners,  to  wit,  the  sum  of  $300  per 
annum,  for  which  sum  the  said  surety  com- 
pany presented  its  bill,  which  bill  was 
duly  approved  and  allowed,  and  regu- 
larly paid  from  the  funds  belonging  to 
said  board  of  levee  commissioners,  and 
the  receipt  warrant  duly  filed,  and  the 
payment  of  said  sum  audited  and  approved 
by  the  said  levee  commissioners.  Said  bond 
was  delivered  to  said  Williams,  who  was 
both  the  secretary  and  the  treasurer  of  the 
said  board,  by  the  ^tna  Indemnity  Com- 
pany. The  said  F.  I.  Williams  failed  to 
sign  the  bond,  but  he  accepted  the  same  ae 
his  official  bond,  and,  in  compliance  with  an 
Act  of  tlie  state  legislature,  entitled  "An  Act 
to  Amend  an  Act  to  Incorporate  the  Board 
of  Levee  Commissioners  for  the  Yazoo-Mis- 
sissippi Delta  and  for  Other  Purposes,"  ap- 
proved February  28,  1884,  and  "An  Act  to 
Change  the  Domicil  of  Said  Board  and  for 


urer,  or  allowed  to  be  made  by  others,  by 
the  use  of  the  money  of  the  state,  be  said 
to  have  come  into  his  hands  by  virtue  of 
his  office?  Money  received  by  an  officer  by 
virtue  of  his  office  is  money  which  that  of- 
ficer receives  under  the  law  of  his  office, 
not  in  violation  of  the  law  of  his  office, 
right  of  his  office,  not  in  wrong.  In  this 
case,  the  money  received  or  made  was  by  a 
wrongful  use  of  the  funds  of  the  state; 
there  was  no  virtue  in  it;  it  was  wrong- 
ful, and  a  penalty  was  imposed  for  such 
wrong.  There  is  no  allegation  that  the 
treasurer  had  failed  to  perform  the  duties 
of  his  office;  that  he  had  misapplied  or 
used  the  funds  of  the  state;  and  that  he 
had  failed  to  account  for  and  pay  over  any 
money  that  he  had  received  by  virtue  of 
his  office,  whereby  he  became  liable  to  the 
state;  but  the  breach  assigned  is  that  the 
treasurer  received  himself,  and  permitted 
others  to  receive,  from  certain  banks  cer- 
tain sums  of  money  for  and  on  account  of 
the  deposit  of  the  funds  of  the  state  in 
those  banks,  it  not  being  alleged  that  these 
deposits  had  been  made  under  a  contract 
between  the  banks  and  the  treasurer,  with 
the  governor;  so  that  this  assignment  is 
equivalent  to  alleging  that  the  treaurer  had 
received  this  monev,  and  allowed  others  to 
receive  money,  by  the  use  of  the  funds  of 
the  state  himself  and  allowing  others  to 
use  such  funds.  For  such  money  so  re- 
ceived by  the  treasurer,  there  can  be  no  re- 
covery on  his  official  bond  against  him  and 
his  securities."  It  will  be  noted  that  in 
Adams  v.  Williams  the  receiving  of  the  in- 
terest by  the  treasurer  was  held  to  be  vir- 
tute  officii,  and  attention  is  called  to  that 
case  for  the  distinction  made  between  it 
and  the  Ren f roe  Case. 
30  L.R.A.(N.I!., 


In  Vansant  v.  State,  96  Md.  110,  63  Atl. 
711,  the  court,  after  having  decided  that 
the  clerk  was  responsible,  turned  to  the 
question  whether  the  surety  on  the  bond 
was  liable  for  the  interest  thus  received, 
and  in  regard  thereto  it  was  said:  **There 
was  no  law  in  this  state  prohibiting  the 
clerk  from  depositing  the  public  moneys  re- 
ceived by  him  in  the  banks.  On  the  con- 
trary, as  we  said  above,  it  might  be  as- 
sumed that  it  was  contemplated  that  he 
would  do  so.  When  he  thus  deposited  them, 
he  did  not  only  what  he  had  the  right  to 
do,  but  what  was  clearly  his  duty  to  do,  to 
put  them  in  some  safe  place  until  he  re- 
mitted to  the  treasurer,  and  tiiere  could 
perhaps  be  no  safer  place  than  banks  of 
proper  financial  standing.  He  therefore  not 
only  received  them,  but  deposited  them  in 
bank  virtute  officii,  and,  being  of  opinion 
that  he  was  not  the  owner  of  them,  such 
gains  as  attached  to  them  by  way  of  accre- 
tion or  increment  became  a  part  of  them, 
and  must  be  accounted  for  to  the  state. 
It  is  true  the  law  did  not  require  him  to 
place  the  money  on  interest,  but  it  did  not 
prohibit  him  from  doing  so,  and.  as  he  did, 
the  interest  should  go  with  and  become  a 
part  of  the  principal. 

"This  case  docs  not  present  such  ques-* 
tions  as  might  arise  if  the  clerk  had  used 
the  money  in  speculation  and  earned  prof- 
its in  that  way.  lliat  might  be  such  a  di- 
version of  the  public  funds  as  would 
amount  to  embezzlement;  but  the  receipt 
of  this  money  was  legal,  and  its  deposit 
in  bank  was  certainly  not  illegal,  and 
everything  up  to  that  point,  it  must  be 
admitted,  was  done  virtute  officii,  and  not 
merely  colore  officii.  ITie  deposits  were 
'  not  made  in  his  individual  capacity,  but  ai 


1910. 


ADAMS  V.  WILLIAMS. 


863 


Other  Purposes/'  approved  January  19. 
1886,  said  Williams  filed  said  bond  foi 
record  with  the  clerk  of  the  chancery  court 
of  Coahoma  county,  and  after  the  said  bond 
had  been  regularly  recorded,  he,  as  secre- 
tary of  the  said  board,  received  said  bond 
and  kept  the  same  in  its  possession,  among 
other  records  and  papers  belonging  to  said 
board,  until  the  expiration  of  his  term  of 
office. 

Ihe  original  bill  further  alleged  that,  by 
virtue  of  said  bond,  which  was  ratified, 
accepted,  and  adopted  by  himself,  he  entered 
upon  the  discharge  of  the  duties  of  the 
treasurer,  and  received  the  salary  and  com- 
pensation provided  by  law,  and  did  not  dis- 
close to  the  board  of  levee  commissioners  the 
fact  that  his  said  bond  had  not  been  signed 
by  himself;  that  said  bond  served  as  his 
official  bond  during  his  entire  term  of  of- 
ficc,  and  was  recognized  and  treated  as  such, 
by  both  Williams  and  the  ^Etna  Indemnity 
Company,  and  the  board  of  levee  commis- 
sioners. The  original  bill  further  alleged 
that  the  said  F.  I.  Williams  deposited  the 
money  or  funds  belonging  to  said  board  of 
levee   commissioners  with   various  banking 


institutions;  that  the  money  was  placed  to 
his  credit  as  treasurer  of  said  board;  that 
said  banking  institutions,  with  whom  the 
said  money  was  deposited  or  to  whom  it 
was  loaned,  paid  to  the  said  F.  I.  Williams 
interest  on  the  public  money  so  deposited; 
but,  while  the  said  Williams  accounted  to 
the  said  board  for  all  moneys  paid'  to  him 
as  treasurer  by  order  of  the  board,  he 
failed,  neglected,  and  refused  to  account  to 
the  levee  board  for  the  money  paid  him  as 
interest  or  commissions  on  the  public  funds. 
This  interest  he  appropriated  to  his  indi- 
vidual personal  use,  making  no  entry  of  the 
receipt  thereof  on  the  books  of  account, 
making  no  report  thereof  to  the  board  of 
levee  commissioners,  and  concealing  from 
the  said  board  the  fact  that  he  had  received 
said  interest.  He  never  accounted  to  the 
board  for  the  money  so  received  by  him, 
and  now  fails,  neglects,  and  refuses  to  pay 
the  sum  over  to  the  said  board,  or  in  any 
way  to  account  for  the  same.  These  are 
the  allegations  of  the  bill  which  was  de- 
murred to;  the  demurrer,  of  course,  admit- 
ting all  the  allegations  of  fact.  The  object 
of  this  suit  was,  of  course,  to  compel  Wil- 


a  clerk,  and  the  interest  was  paid  on  those 
deposits.  He  was  required  to  do  nothing 
more  to  earn  it, — indeed,  he  claims  he  did 
not  even  have  any  agreement  with  the 
banks  that  interest  should  be  paid,  but  they 
simply  followed  the  custom  with  former 
clerks.  Upon  what  principle  then  can  it  be 
said  that  it  was  not  received  bv  virtue  of 
his  office?  It  being  so  received,  and  the 
bond  being  comprehensive  enough  to  include 
it,  the  surety  is  liable." 

In  State  ex  rel.  Hanna  v.  Kimball,  Wil- 
son, Super.  Ct.  (Ind.)  174,  it  was  held  that 
where  the  loaning  and  depositing  of  public 
money  by  a  state  treasurer  is  made  a  fel- 
ony, neither  he  nor  his  sureties  is  liable 
on  the  official  bond  for  the  failure  to  pay 
over  interest  acquired  in  violation  of  such 
law.  The  court  said:  "When  all  the  funds 
which,  by  the  terms  of  the  law,  are  prop- 
erly in  the  hands  of  the  treasurer,  have  been 
fully  accounted  for  and  paid  over,  to  hold 
the  parties  liable  for  other  funds  that  have 
been  acquired  in  violation  of  law,  and  in 
acquiring  which  the  treasurer  may  be  prose- 
cuted in  criminal  actions,  is  extending  the 
terms  of  the  bond  beyond  anything  that 
the  parties  could  reasonably  be  held  to  con- 
template at  the  time  of  its  execution." 

In  Wilkes-Barre  v.  Rockafellow,  171  Pa. 
177,  30  L.R.A.  393,  60  Am.  St.  Rep.  795.  33 
Atl.  269,  it  was  held  that  interest  paid  by 
a  banker  to  himself  as  city  treasurer,  on 
money  which  he,  in  accordance  with  an 
agreement  with  the  sinking  fund  commis- 
sioners, had  borrowed  from  a  fund  in  his 
custody,  is  held  by  him  as  "treasurer,"  and 
his  failure  to  pay  it  over  to  his  successor 
is  a  breach  of  his  official  bond. 

In  Simons  v.  Jackson  County,  63  Tex. 
428,  it  was  held  that  a  bond  of  a  county 
30  L.R.A.(N.S.) 


treasurer  conditioned,  according  to  statute, 
that  he  would  safely  keep  and  faithfully 
disburse  the  school  fund  according  to  law, 
and  pay  such  warrants  as  might  be  drawn 
on  said  fund  by  competent  authority, 
would  make  the  sureties  upon  such  bond 
liable  for  any  misappropriation  of  the 
school  fund  of  any  description,  without  ref- 
erence to  the  source  from  which  it  might 
be  derived,  and  therefore  make  them  liable 
for  the  misappropriation  by  the  treasurer 
of  interest  on  bonds  procured  through  the 
sale  of  school  lands,  or  interest  upon  notes 
received  for  the  purchase  money  of  such 
lands. 

The  receiving  by  a  state  treasurer,  for 
his  private  advantage,  of  interest  upon 
state  funds  from  banks  with  which  the 
funds  were  deposited,  was  not  an  offense 
at  common  law.  Re  Breene,  14  Colo.  401, 
24  Pac.  3. 

A  case  of  interest  in  this  note,  but  not 
strictly  in  point,  is  New  Haven  v.  Fresenius, 
75  Conn.  145,  62  Atl.  823,  where  it  was 
held  that  a  city  treasurer  who,  in  contra- 
vention  of  a  statute  providing  that  all  city 
funds  shall  be  deposited  in  such  bank  or 
banks  as  shall  be  designated  by  the  board 
of  finance,  deposits  city  funds  in  a  bank 
which  does  not  pay  interest,  when  in  fact 
the  board  of  finance  had  designated  as  the 
depositary  an  interest  paying  bank,  is  lia- 
ble for  the  resulting  damages  to  the  city. 

Another  case  equally  interesting,  but  al- 
so not  strictlv  in  point,  is  Hamilton  Coun- 
ty v.  Cunningham  (Neb.)  127  N.  W.  1060, 
holding  that  a  county  treasurer  is  not  lia- 
ble on  his  bond  for  interest  which,  because 
of  his  inability  to  find  banks  to  take  the 
public  funds,  he  has  been  unable  to  collect. 
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liams  to  pay  the  board  the  moneys  received 
by  him  as  interest.  To  tliis  original  bill, 
Williams  and  the  -^tna  Indemnity  Com- 
pany filed  separate  and  distinct  demurrers. 
These  demurrers  were  both  submitted  to 
the  court  below  on  one  hearing,  and  are  to 
be  so  considered  by  this  court. 

The  questions  presented  for  decision  by 
these  demurrers  are  as  follows:  First,  are 
the  matters  involved  in  this  allegation  prop- 
erly cognizable  by  a  court  of  equity? 
Second,  has  the  said  revenue  agent  a  right 
to  maintain  this  suit,  suing  for  the  board 
of  levee  commissioners?  Third,  does  the 
fact  that  the  principal,  Williams,  failed  to 
sign  his  official  bond,  render  the  instrument 
void  as  to  the  -^tna  Indemnity  Company, 
which  did  sign  it?  Fourth,  if  the  bond  in 
the  case  is  void,  does  the  chancery  court 
lose  its  jurisdiction,  or  has  it  the  power  to 
determine  the  question  as  to  the  liability  of 
the  principal,  without  regard  to  the  bond? 
Fifth,  is  the  surety  on  this  official  bond 
liable  for  interest  received  on  the  public 
funds  by  the  principal,  W'illiams?  Sixth, 
is  the  treasurer  of  the  levee  board  required 
to  pay  into  the  treasury  money  received  by 
him  as  interest  on  the  funds  intrusted  to 
his  keeping?  W'e  entertain  no  doubt  what- 
ever that,  under  §  161  of  the  Constitution, 
the  chancery  court  had  jurisdiction  to  try 
this  case,  it  •being  a  suit  on  the  bond  of 
Willifims,  a  fiduciary  and  a  public  officer. 
Section  556  of  the  Code  of  1906  is  a  re- 
script of  R  161  of  the  Constitution  of  1890. 
The  proposition  that  the  revenue  agent  is 
not  the  proper  party  to  maintain  this  suit 
is  answered  completely  by  §  4739  of  the 
Code  of  1906,  in  which  the  duties  of  the 
revenue  agent  are  described,  and  by  which 
it  is  made  the  duty  of  the  «*evenue  agent  to 
investigate  the  accounts  of  levee  board  of- 
licers,  and  to  maintain  suits  against  tbem. 
This  power  has  been  recognized  by  this 
court  already.  State  Revenue  Agent  v.  Hill, 
70  Miss.  106,  11  So.  789. 

Turning  to  one  of  the  propositions  now 
most  seriously  urged  by  the  appellee  to  sus- 
tain the  action  of  the  court  below,  which 
sustained  the  demurrers  and  dismissed  the 
bill,  to  wit,  that  the  bond  was  void  be- 
cause W^illinnis  never  signed  it,  we  are 
clearly  of  the  opinion  that  this  contention 
cannot  be  maintained  successfully  under 
our  statutes  and  decisions.  It  is  to  be 
noted  that  the  surety  in  this  case  became 
such  for  a  valuable  consideration,  $300  per 
annum.  The  case  mainly  relied  on  by  the 
appellee  is  the  case  of  State  v.  Martin,  50 
Miss.  108.  '  The  case  was  decided  in  1878 
under  the  Revised  Code  of  1871.  The  Re- 
vised Code  of  1880  materially-  changed  the 
law  regarding  liability  nn  official  bonds. 
Section  403  of  the  Revised  Code  of  1880 
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provided  the  condition  of  official  bonds,  and 
then  added  that  this  provision  was  declara- 
tory, only,  and  that  a  failure  to  observe  the 
form  therein  prescribed  should  not  vitiate 
any  official  bond,  but  that  all  official  bonds 
should  be  valid  and  binding  in  whatever 
form  they  might  be  taken,  whether  in  the 
proper  penalty  or  without  any  penalty, 
whether  correct  or  incorrect  in  their  re- 
citals of  any  kind,  whether  properly  pay- 
able or  not,  and  whether  approved  by  the 
proper  officer,  or  not  approved  at  all,  and 
whether  irregular  •  in  any  other  respect 
whatever,  if  only  such  bonds  should  be  de- 
livered as  the  official  bond  of  the  officer  an*! 
serve  as  such.  This  section  expressly  pro- 
vided that  such  bonds  should  be  obligatory 
on  everyone  who  should  subscribe  them  as 
such.  This  provision  was  not  in  the  Re- 
vised Code  of  1871.  Section  403  of  the 
Code  of  1880  is  §  3463  of  the  Code  of  1906, 
and  was  §  3055  of  the  Code  of  1892.  The 
obvious  purpose  of  the  legislature  in  the 
passage  of  this  section  of  the  three  Codes 
of  1880,  1892,  .and  1906,  was  to  make  an 
official  bond  binding  on  all  who  subscribed 
it,  without  regard  to  any  irregularity  what- 
ever, and  whether  the  instrument  should 
be  signed  by  the  principal  or  not.  This 
last  point,  which  is  conclusive  of  the  con- 
tention here,  was  expressly  held  in  Gloster 
V.  Harrell,  77  Miss.  793,  23  So.  520,  941,  27 
So.  609.  This  case  is  much  stronger  for 
appellants  than  the  Gloster  Case,  in  which 
also  there  was  a  demurrer,  because  in  the 
Gloster  Case  it  was  admitted  that  the  bond 
was  not  signed  or  adopted  by  the  principal 
RatclifT,  and  that  he  did  not  request  the 
sureties  to  sign  it,  and  that  he  did  not  even 
know  that  any  of  the  sureties  iiad  signed 
it;  whereas,  in  this  case,  the  allegation,  ad- 
mitted by  the  demurrer,  is  that  the  /Etna 
Indemnity  Company  signed  at  the  instance 
and  request  of  Williams,  and  that  Williams 
ratified  and  adopted  the  bond,  and  that  he 
himself,  for  the  board,  paid  the  surety 
$300  per  annum.  The  fact,  therefore,  that 
Williams  failed  to  sign  the  bond  is  of  no 
avail   to   the   appellees. 

It  must  be  kept  in  mind  that  the  bond  in 
this  case  is  a  joint  and  several  obligation, 
and  this  is  an  answer  to  several  cases  city 
in  brief  of  learned  counsel  for  appellees;  as 
for  example,  Sacramento  v.  Bunlap,  14  Cal. 
421,  and  People  v.  Hartley,  21  Cal.  585,  82 
Am.  Dec.  758.  The  bonds  in  those  two 
cases  were  joint,  and  not  several,  nor  is  the 
statute  of  California  identical  at  all  with 
our  statute.  Section  3403,  of  the  Code  of 
1906.  The  liability  of  Williams  as  treas- 
urer was  fixed  bv  the  law,  and  was  not  af- 
fected  by  his  failure  to  subscribe  the  bond. 
Under  our  statutes,  the  plain  purpose  of  § 
'  3463  in  the  Code  of  1906  was  to  hold  both 
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the  principal  and  the  sureties  on  the  of- 
ficial bonds  liable  without  any  regard  to 
irregularities  whatsoever,  if  only  the  bond 
served  as  the  official  bond  during  the  term 
for  which  it  was  given.  The  purpose  of  the 
law  was  to  declare  emphatically  that  no 
official,  and  no  surety  on  any  official  bond, 
should  be  relieved  of  liability  thereupon, 
provided  only  that  such  bond  was  accepted, 
and  that  such  bond  served  as  the  official 
bond  intended  by  law.  The  statute  is 
grounded  in  the  highest  possible  considera- 
tions of  justice  and  right.  It  is  not  to 
be  tolerated  that  Mr.  Williams,  or  the 
surety  here,  shall  come  into  a  court  ot 
conscience,  when  this  official  bond  had 
served  the  same  purpose  precisely  that  the 
bond  would  have  served  had  he  signed  it, 
and  quibble  about  liability  with  the  state 
or  the  levee  board,  whose  treasurer  he  was 
and  whose  funds  he  handled.  It  comes  with 
poor  grace  from  the  JEtna,  Indemnity  Com- 
pany,— this  technical  quibbling, — when  it 
knew,  or  had  every  reason  to  know,  that  the 
bonds  had  not  been  signed  by  Williams,  and 
when  it  was  scrupulously  careful  to  collect 
every  year  its  $300  paid  to  it  for  its  signa- 
ture to  the  bond.  There  was  not  the  slight- 
est obstacle  to  its  ascertaining  the  fact  that 
Williams  had  not  signed,  by  the  exercise  of 
the  very  slightest  degree  of  care.  We  said, 
in  the  case  of  Gloster  v.  Harrell,  and  we 
reiterate  now,  that  "it  is  not  for  the  treas- 
urer or  his  sureties,  the  money  of  the  town 
being  traced  to  his  hands  by  other  com- 
petent evidence,  to  find  shelter  under  the 
absence  of  a  mere  receipt  warrant,  or  the 
fact  that  his  bond  was  approved  by  reso- 
lution instead  of  ordinance;  neither  he 
nor  they  can  be  heard  to  make  such  de- 
fense." 

Another  contention  of  learned  counsel  for 
appellees  is  that  the  bond  is  void  because 
it  contains  conditions  not  prescribed  by 
the  statutes.  In  other  words,  because  it 
contains  the  following  conditions:  "And 
it  is  further  provided  that  the  said  surety 
shall  not  be  liable  to  the  obligee  by  reason 
of  public  moneys  being  now  deposited,  or 
hereafter  placed  or  deposited  with  any  bank 
depository  or  depositories  it  being  the  true 
intent  and  purpose  of  this  bond  to  indemni- 
fy said  obligee  from  any  loss  by  reason  of 
the  personal  acts  only  of  said  principal,  to 
the  extent  of  the  penalty  of  this  bond,  sub- 
ject to  the  terms,  covenants  and  conditions 
thereof."  But  the  bond  had  the  proper  con- 
dition, that  said  Williams  "should  proper- 
ly account  for  and  dispose  of  the  money 
coming  into  his  hands  for  the  Yazoo-Mis- 
sissippi Delta  levee  board,  and  should  faith- 
fully perform  all  other  duties  devolving 
upon  him  as  such  treasurer."  The  act  of 
1884   (Laws  1884,  chap.  168),  providing  for 


the  creation  of  the  levee  board  and  fixing 
the  condition  of  this  bond,  provided  that 
the  treasurer  should  give  bond  "conditioned 
for  the  prompt  and  efficient  discharge  of  the 
duties  required  by  liim,  to  be  performed  un- 
der the  provisions  of  this  act  for  the  safe- 
keeping,  accounting  for,  and  paying  over 
all  moneys,  property,  or  effects  that  may 
come  into  his  custody."  It  is  perfectly 
obvious  that  the  condition  of  the  bond  as 
written  is  a  substantial  compliance  with  the 
condition  prescribed  above  by  the  said  act 
of  1884.  The  bond  as  executed  had  the  con- 
dition the  law  required;  and  the  addition 
to  the  condition  of  the  bond,  which  we 
have  hereinbefore  set  out,  is  mere  sur- 
plusage. If  the  bond  contained,  as  executed, 
the  conditions  which  the  law  required,  the 
sureties  can  neither  add  to,  nor  detract 
from,  those  conditions  by  anything  they 
ftiay  choose  to  insert.  The  law  fixed  the 
liability  of  the  treasurer  and  of  the  sure- 
ties, and  the  law  prescribed  the  exact  con- 
ditions on  which  liability  should  attach,  and 
it  is  not  for  the  principal  nor  for  the  sure- 
ties, nor  for  both,  by  any  evasions  or  subter- 
fuges or  adroit  efforts  to  escape  the  law,  to 
add  anything  that  should  have  any  effect 
on  the  conditions  in  the  bond  required  by 
the  law.  The  law  declares  all  such  sur- 
plus conditions  absolutely  void,  and. this  is 
expressly  laid  down  in  the  case  of  Johnson 
V.  Erskine,  9  Tex.  1,  cited  by  learned 
counsel  for  appellees.  This  case  was  decid- 
ed after  the  case  of  Mays  v.  Lewis,  4  Tex. 
1,  and  Law  ton  v.  State,  5  Tex.  270.  And 
in  addition  to  all  this,  the  express  language 
of  tlie  §  3463  of  the  Code  of  1906  ends  all 
controversy  along  this  line.  So,  as  the  con- 
ditions in  the  bond  do  not  provide  for  the 
performance  of  an  act  in  violation  of  the 
law,  the  form  of  the  conditions  is  im- 
material, provided  only  the  bond  served  its 
office  as  his  bond.  In  the  case  of  State  ex 
rel.  Mitchell  v.  Smith,  87  Miss.  651,  40  So. 
22,  we  said:  "When  one  signs  what  pur- 
ports and  is  intended  to  be  an  official  bond, 
whether  as  principal,  obligor,  or  surety,  the 
law  writes  in  all  necessary  recitals.  No 
other  interpretation  of  the  statute  can  sub- 
sist without  disturbing  the  whole  govern- 
mental system,  and  ignoring  the  plain  in- 
tendment of  the  legislative  department." 
We  think  §  3463  applies  to  the  bond  of  the 
levee  treasurer  as  well  as  to  all  other  of- 
ficial bonds,  and  it  is  immaterial  as  to 
whom  the  bond  of  the  treasurer  was  pay- 
able, the  state  or  the  levee  board.  We  held 
that  this  statute  applied  to  a  municipal 
treasurer,  although  his  bond  was  payable  to 
a  municipality.  Gloster  v.  Harrell,  supra. 
There  can  be  no  sort  of  doubt,  on  any 
rationol  view,  that  this  §  3463  of  the  Code 
of  1906  does  apply  to  the  bond  of  the  treas- 
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urer  of  the  levee  board,  ana  that  such  bond 
is  an  official  bond,  within  the  meaning  of 
that  section.  See,  in  this  connection,  Unit- 
ed States  Fidelity  &  G.  Co.  v.  Union  Trust 
&  Sav.  Co.  142  Ala.  532,  38  So.  177. 

Consider  for  one  moment  the  preposter- 
ousness  of  the  claim  of  Williams  and  of  his 
surety.  This  surety  received  the  $300  per 
annum  every  year  through  Williams  him- 
self, as  the  secretary  and  treasurer  of  this 
board.  Williams  drew  his  salary  regularly 
as  such  treasurer.  He  exercised  full  au- 
thority and  control  of  the  funds  of  this 
board,  which  were  committed  to  his  charge 
by  virtue  of  this  bond.  In  other  words, 
from  the  beginning  to  the  end  of  his  term  of 
office,  he  exercised  in  all  respects  the  same 
authority  and  control  over  these  funds,  and 
in  all  other  respects  as  treasurer,  that  he 
could  possibly  have  exercised  had  he  signed 
the  bond,  and  had  it  been  in  absolutel/ 
perfect  technical  harmony  with  the  stat- 
utes. He  was  bound  to  have  known  that  he 
had  not  signed  the  bond,  and,  under  the 
facts  of  this  case,  this  surety  company  was 
also  bound  to  have  known  that  this  bond 
had  not  been  signed  by  Williams.  To  argue 
to  the  contrary  is  superficial  to  the  last 
degree,  and  will  not  bear  analysis. 

Williams  was  both  secretary  and  treas- 
urer of  -this  board.  As  secretary,  he  was  the 
lawful  custodian  of  all  records,  bonds,  etc., 
belonging  to  said  board.  At  his  election, 
he  applied  to  the  ^tna  Indemnity  Company 
to  become  his  surety.  That  company  did 
so  for  a  valuable  consideration,  and  proper- 
ly executed  and  delivered  to  Williams  the 
bond.  Upon  receipt  of  this  bond,  Williams 
had  it  filed  and  recorded  by  the  clerk  of  the 
chancery  court  of  Coahoma  county.  When 
it  was  recorded,  it  was  returned  to  him  as 
secretary  of  the  board,  and  was  held  by  him 
until  the  expiration  of  his  term  of  office. 
By  authority  of  this  bond,  he  collected  his 
salary,  received  and  controlled  hundreds  of 
thousands  of  dollars  of  the  people's  money, 
and  enjoyed  all  the  privileges  of  the  office. 
Never  once  did  he  indicate  to  the  board 
that  he  had  failed  to  sign  this  bond.  In  the 
face  of  these  facts  it  is  worse  than  idle  for 
either  Williams  or  the  surety  company  to 
attempt  to  escape  liability  on  the  ground 
that  the  bond  was  not  signed  by  Williams. 
Xo  such  defenses  will  be  tolerated  in  u 
court  of  conscience,  on  the  facts  in  this 
record. 

Since  we  hold  that  the  bond  was  not  void, 
it  is,  of  course,  unnecessary  to  discuss  the 
question  whether,  if  it  had  been  void,  and 
surety  released,  equity  would  have  had  any 
jurisdiction. 

We  come  now,  after  disposing  of  these 
preliminary  matters,  to  the  real  point  in 
this  case,  the  soul  of  the  whole  contro- 
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versy,  and  that  question  is:  Can  Williams 
and  his  surety  be  held  for  the  interest  he 
received  for  the  use  of  this  money  by  the 
bank?  The  duty  which  the  law — ^Act  1884, 
§  6 — put  upon  Williams  was,  amongst 
other  things,  ''to  safely  keep,  account  for, 
and  pay  over  all  moneys,  property,  or  ef- 
fects that  might  -^ome  into  his  custody  as 
treasurer,  under  that  act  and  by  direction 
of  said  board,  as  said  board  might  require  or 
direct.''  This  obligation  the  law  wrote  into 
his  bond.  In  addition  to  the  condition  just 
above  recited,  it  is  further  provided  by 
§  6  of  the  act  of  1884  (Laws  1884,  p.  140, 
§  0)  as  follows:  "In  addition  to  the  duties 
herein  specifically  required  of  him,  it  shall 
be  the  duty  of  the  treasurer  to  receive,  safe- 
ly keep,  and  account  for  all  moneys  required 
to  be  paid  to,  or  received  by,  him,  by  the 
provisions  of  this  act  or  by  the  direction 
of  said  board;  and  all  other  moneys,  prop- 
erty, and  effects  for  which  he  is  properly 
accountable  as  such  treasurer."  We  think 
the  necessary  intendment  of  this  concluding 
clause  was  to  hold  the  treasurer  liable  for 
everything  that  might  come  into  his  hands 
by  virtue  of  his  office.  The  act  first  made 
him  accountable  for  any  money  paid  to  him 
by  virtue  of  any  act  of  the  legislature.  It 
then  made  him  accountable  for  all  moneys 
which  might  come  into  his  hands  in  the 
usual  way,  and  then,  out  of  abundance  of 
caution,  this  last  clause  was  added,  provid- 
ing that  he  should  be  liable  for  all  other 
moneys  for  which  he,  as  such  treasurer, 
might  be  accountable. 

The  appellees  contend  that  the  interest 
collected  by  Williams  came  into  his  hands 
colore  officii,  that  he  got  it  as  a  result  of 
wrongdoing,  and  that  the  surety  cannot  be 
held  liable  therefor,  any  more  than  the 
surety  could  be  held  liable  for  the  act  of 
the  treasurer  in  robbing  a  bank  or  hold- 
ing up  a  train.  This  court  disposed  of  this 
contention  as  applied  to  the  facts  in  this 
case  in  the  following  language  in  Lewis 
V.  State,  66  Miss.  468,  4  So.  429:  "There 
is  much  refinement  and  quibbling  in  the 
books  in  behalf  of  sureties  on  official  bond% 
who  are  sought  to  be  held  responsible  for 
the  misconduct  of  their  principal,  as  to 
whether  the  act  of  the  officer  was  done 
colore  officii,  or  virttite  officii. 
While  the  liability  of  sureties  is  not  to  be 
extended  beyond  the  terms  of  their  engage- 
ment, the  public  is  entitled  to  some  con- 
sideration as  well  as  the  voluntary  sponsers 
of  unfaithful  public  officers,  and  it  must 
be  true  that  if  an  officer,  under  bond  to 
faithfully  discharge  the  duties  of  his  office 
doeb  an  act  as  such  officer  injurious  to  the 
county  or  to  others,  in  regard  to  a  subject 
over  which  he  has  jurisdiction  and  control, 
his  sureties  cannot  escape  responsibility  for 
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the  act  no  matter  by  what  technical  name  it 
may  be  called." 

In  the  same  case,  it  is  said,  at  page  472  of 
66  Miss.,  speaking  of  the  circuit  clerk: 
"Construed  according  to  its  manifest  scope 
and  legal  import,  and  with  reference  to  the 
subject-matter  to  which  it  relates,  the  bond 
was  a  contract  by  which  Bracey  and  his 
sureties  covenanted  and  agreed,  in  effect, 
not  only  that  he  would  faithfully  perform 
the  duties  enjoined  by  law,  but  that  he 
would  not,  by  virtue  or  under  color  of  his 
oflBce,  commit  any  illegal  act,  to  the  injury 
of  the  county  or  others.  Indemnity  to  this 
extent  is  within  the  terms  of  the  bond  and 
the  contemplation  of  the  law  which  re- 
quired it  to  be  given."  Again,  in  the  same 
case,  at  page  473  of  65  Miss.,  the  following 
passage  is  quoted  with  approval  from  the 
case  of  the  People  v.  Treadway,  17  Mich. 
480:  *'If  such  an  officer  is  to  be  regarded 
as  acting  unofficially  whenever  he  violates 
his  duty,  it  is  not  easy  to  see  what  object 
there  can  be  in  requiring  official  bonds. 
They  are  not  meant  to  be  mere  formalities, 
and-  they  can  only  be  made  to  secure  against 
the  consequences  of  some  sort  of  misdoings. 
Tneir  object  is  to  obtain  indemnity  against 
the  use  of  an  official  position  for  wrong 
purposes,  and  that  which  is  done  under  color 
of  office,  and  which  would  obtain  no  credit 
except  from  its  appearing  to  be  a  regular 
official  act,  is  within  the  protection  of  the 
bond  and  must  be  made  good  by  those  who 
signed  it."  We  think  this  quotation  states 
the  principle  which  is  the  soul  of  the  whole 
controversy  on  this  subject.  Neither  the 
officer  nor  his  sureties  can  be  liable  while 
he  has  violated  no  law;  and  if  it  is  to  be 
held  that  the  mere  fact  that  he  has,  in  his 
official  capacity,  violated  some  law,  consti- 
tutes the  release  of  the  sureties,  then  the 
very  object  for  which  the  bond  was  given 
fails,  and  there  had  just  as  well  be  no 
bond  ai  all. 

The  argument  here,  in  large  part,  is  that, 
because  §  29  of  the  acts  of  1884,  approved 
February  28,  1884,  made  it  a  misdemeanor 
for  anyone  intrusted  with  the  custody  or 
disposition  of  any  money  intrusted  to  his 
care  by  virtue  of  his  office,  to  use  such 
money  for  his  own  benefit,  therefore,  the 
sureties  are  not  liable  if  the  treasurer  vi6- 
lates  this  section;  and  this  contention  has 
two  branches:  First,  that  the  condition  of 
the  bond  itself  is,  as  provided  by  law  (§ 
3463  of  the  Code  of  1906),  that  official 
bonds  shall  be  valid  except  "so  far  as  they 
may  be  conditioned  for  the  performance  of 
acts  in  violation  of  the  laws  of  the  state;" 
and,  second,  "that  it  never  could  have  been 
within  the  contemplation  of  the  sureties 
that  they  should  become  liable  for  the  acts 
of  Williams,  the  treasurer^  which  amounted 
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to  a  violation  of  any  law."  So  far  as  the 
first  proposition  is  concerned,  it  has  no 
application  to  the  condition  of  the  bond  in- 
volved. Of  course,  if  there  was  a  con- 
dition in  the  bond  providing  for  the  viola- 
tion of  some  law,  the  condition  would  be 
utterly  illegal,  and  sureties  would  not  be 
bound  for  a  violation  of  such  condition. 
This  is  not  that  sort  of  case.  There  is  no 
statute  prohibiting  the  treasurer  from  de- 
positing tlie  funds  in  a  bank,  nor  was  there 
any  statute  prohibiting  his  contracting  for 
interest,  provided  he  had  done  what  he 
ought  to  have  done,  contracted  for  the  inter- 
est to  be  paid  to  the  levee  board,  which 
owned  the  money.  The  treasurer,  in  de- 
positing the  money  in  the  bank,  deposited 
it  by  virtue  of  his  office,  under  authority  of 
his  office,  and  was  fully  within  the  right 
and  law  of  his  office,  in  so  doing.  His 
wrong  consisted  in  abusing  that  power  *by 
making  the  interest  payable  to  himself  in- 
stead of  to  his  principal,  whose  money  ho 
had  loaned.  The  Renfroe  Case,  infra,  decid- 
ed in  Georgia,  is  wholly  unlike  this  case  in 
this  respect,  on  its  facts,  though  we  do  not 
desire  to  be  understood  as  approving  the 
principle  of  that  case  in  any  respect. 

As  to  the  second  proposition  above,  that 
it  was  not  within  the  contemplation  of  the 
sureties  in  this  case  that  they  should'  be- 
come liable  for  an  act  of  Williams  in  viola- 
tion of  the  law,  the  answer  is  that  the 
surety  company  accepted  it  with  the  knowl- 
edge of  the  law  as  set  forth  in  §  6  and  §  29 
of  the  act  of  1884  (Laws  1884,  p.  140). 
Section  6  provided  that  the  treasurer  should 
execute  a  bond  "for  the  faithful  perform- 
ance of  the  duties  of  his  office,  and  also  con- 
ditioned for  the  prompt  and  efficient  dis- 
charge of  the  duties  required  of  him  to  be 
performed  under  the  provisions  of  this  act, 
and  for  the  safe-keeping,  accounting  for, 
and  paying  over  all  moneys,  property,  and 
effects  that  may  come  into  his  custody  and 
possession  under  this  act  and  by  direction 
of  said  board,  as  said  board  might  require; 
and  it  contained  this  further  provision: 
"In  addition  to  the  duties  herein  specifical- 
ly required  of  him,  it  shall  be  the  duty  of 
the  treasurer  to  receive,  safely  keep,  and  ac- 
count for  all  moneys  required  to  be  paid  to, 
or  received  by,  him,  by  the  provisions  of  this 
act  or  by  the  direction  of  said  board;  and 
all  other  moneys,  property,  and  effects  for 
which  he  is  properly  accountable  as  such 
treasurer."  The  surety  knew,  when  it 
signed  the  bond,  that  this  was  the  law  ot 
the  bond,  and  that  Williams  was,  by  the 
conditions  aforesaid  last  recited,  especially 
required  to  account  for  all  other  moneys 
for  which  he  was  properly  accountable  an 
treasurer,  and  to  pay  over  to  the  board  all 
moneys  required  to  be  paid  over  by  the  law. 
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These  moneys  coming  into  his  hands,  were 
the  money  and  property  of  the  board,  and 
not  his  money,  and  the  interest,  which  was 
a  mere  accretion  on  this  money,  was  pay- 
able, like  the  property  to  which  it  was  an 
accretion,  to  the  board  whose  property  the 
same  was.  Because  thereof,  the  surety 
knew  of  these  conditions  in  ^he  bond,  and 
because  these  conditions  required  the  treas- 
urer to  pay  over  all  increments  on  the  fund 
to  the  levee  board  as  well  as  the  principal, 
this  defense  is  unsound.  The  act  of  Wil- 
liams in  depositing  the  money  in  the  bank 
was  legal,  and  an  act  done  viriute  officii; 
the  abuse  being  his  applying  the  interest  to 
his  individual  use  in  violation  of  §  29.  The 
case  of  State  v.  Harney,  57  Miss.  863,  and 
of  Adams  v.  Saunders,  89  Miss.  784,  119 
Am.  St.  Rep.  720,  42  So.  602,  11  A.  &  E. 
Ann.  Cas.  327,  are  direct  authorities  in  sup- 
port of  this  proposition,  that  the  act  of 
Williams  in  taking  this  interest  for  his  own 
use  was  an  illegal  act,  done  however,  by 
virtue  of  his  office,  and  an  act  that  could 
not  have  been  done  except  by  virtue  of  his 
office,  and  because  he  was  such  treasurer 
and  handled  this  vast  sum  of  money.  What 
all  the  world  knew,  this  court  certainly 
knows,  to  wit:  That  the  moneys  which 
Mr.  Williams  deposited  in  the  bank  came 
from  and  through  the  levee  board,  whose 
property  the  money  was. 

One  of  the  authorities  chiefly  relied  on 
by  the  counsel  for  the  appellees  to  show 
that  the  act  of  Williams  in  this  case  in 
taking  the  interest  payable  to  himself  was 
done  colore  officii,  but  not  virtute  officii,  is 
the  case  of  State,  Allen,  Prosecutor,  v. 
Conover,  28  N.  J.  L.  224,  78  Am.  Dec.  54, 
in  which  it  was  gravely  held  that  a  sheriff 
who,  having  an  execution  against  A,  levied 
upon  the  property  of  B,  was  not  thereby 
guilty  of  a  breach  of  his  official  bond,  and 
that  his  sureties  were  not  liable.  Such 
nonsense  as  this  has  long  since  been  ex- 
j/loded  by  the  march  of  modern  juris- 
prudence. Mr.  Freeman,  in  his  note  to  this 
case,  at  pages  64  and  65,  states  that  the 
weight  of  authority  clearly  shows  the  con- 
trary proposition  from  that  laid  down  in 
the  principal  case,  to  be  the  law.  Tliere 
can  be  no  rational  doubt,  on  the  allegations 
of  this  bill,  that  this  money  of  the  levee 
board  was  loaned  by  Williams,  as  treas- 
urer, under  and  by  virtue  of  his  office,  and 
because  he  was  such  officer,  and  the  argu- 
ment that  it  was  not  so  done  is  wholly  un- 
satisfactory on  principle  or  sound  au- 
thority. But  the  learned  counsel  for  the 
appellees  have  two  other  contentions  upon 
which  they  earnestly  insist:  First,  "that 
Mr.  Williams  was  an  absolute  insurer  of 
all  levee  board  money  which  came  into  his 
possession  or  under  his  control  by  virtue  of 
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his  office,  and  therefore  was  not  liable  to 
account  to  his  principal  for  this  interest." 
And  second,  that  the  legal  title  to  all 
moneys  which  thus  came  into  his  possession 
vested  in  him.  as  an  individual,  and  that, 
being  an  insurer  of  such  money,  the  re- 
lationship of  debtor  and  creditor  im- 
mediately arose  between  him  and  the  levee 
board,  and  therefore  he  was  only  legally 
liable  to  account  for  the  exact  amount  so 
received  by  him,  and  not  any  interest. 
The  leading  authority  in  support  of  these 
views  is  the  case  of  the  State  v.  Walsen,  17 
Colo.  170,  16  L.R.A.  456,  28  Pac.  1119.  In- 
deed, this  is  the  only  case  directly  in  sup- 
port of  these  views.  The  states  of  Indiana 
Kentucky,  Colorado,  and  the  territory  of 
New  Mexico,  in  effect,  sustain  this  doctrine, 
resting  their  decisions,  however,  not  on  gen- 
eral principle  wholly,  but  upon  their  par- 
ticular statutes.  The  Georgia  case  (Ren- 
froe  V.  Colquitt,  74  Ga.  618)  rested  in  part 
upon  a  special  statute,  but  may  be  classed 
as  substantially  supporting  this  view.  All 
the  authorities  along  this  line  are  reviewed 
in  the  case  of  McFetridge,  84  Wis.  473,  20 
L.R.A.  223,  54  N.  W.  1,  098,  and  this  whole 
line  of  reasoning  repudiated  as  utterly  un- 
sound. The  courts  of  the  states  of  New 
Vork;  Ohio,  and  the  territory  of  Oklahoma, 
and  Wisconsin,  held  the  direct  opposite  of 
the  Colorado  supreme  court,  and,  after  a 
most  careful  examination  and  comparison 
of  these  conflicting  authorities,  we  announce 
our  approval  of  the  doctrine  of  the  McFet- 
ridge Case,  and  our  repudiation  of  the  doc- 
trine of  the  court  of  Colorado  as  announced 
in  the  Walsen  Case.  See  Richmond  County 
v.  Wandel,  6  Lans.  33;  Eshelby  v.  Cincin- 
nati Bd.  of  Edu.  66  Ohio  St.  71,  63  N.  E. 
586;  Thompson  v.  Territory,  10  Okla.  409, 
62  Pac.  355;  McFetridge  Case,  supra.  And 
see  also  specially  United  States  v.  Mosby, 
133  U.  S.  273,  33  L.  ed.  625,  10  Sup.  Ct.  Rep. 
327,  in  which  the  United  States  Supreme 
Court  approves  the  doctrine  of  the  Mc- 
Fetridge Case.  The  Supreme  Court  of  the 
United  States  said  that  the  moneys  in  that 
case  were  public  moneys,  and  that  any 
interest  on  them  was  an  increment  belong- 
ing to  the  owner  of  the  funds,  the  govern- 
ment, and  it  expressly  stated  that,  whilst 
the  counsel  in  that  case  was  not  required 
to  put  the  funds  out  at  interest,  yet,  if  in 
fact  he  did,  the  accretion  belonged  to  the 
government.  The  supreme  court  of  New 
York,  in  the  Wandel  Case,  supra,  said  very 
pertinently:  "The  notion  that  a  public  of- 
ficer may  keep  back  interest  which  he  has 
received  upon  a  deposit  of  public  moneys, 
as  a  perquisite  of  office,  is  an  affront  to  law 
and  morals  [and  such  actj  ...  is 
nothing  less  than  embezzlement."  The 
great  underlying  principle  here  is  that  the 
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interest  on  this  money  logically/ legally,  and 
necessarily  belongs  to  whoever  owns  the 
money.  The  use  of  that  money  earns  the 
interest.  The  interest  is  a  mere  increment 
to  the  principal  fund,  and  it  is  impossible, 
on  any  clear  thinking  in  logic  or  in  law,  to 
escape  the  conclusion  that  the  interest  is 
necessarily  payable  to  the  owner  of  the 
principal  fund.  Whenever,  therefore,  the 
question  is  settled  as  to  who  owns  the 
principal  fund,  all  the  rest  follows  without 
difficulty.  Nothing  more  is  necessary  to 
show  who  is  the  owner  of  this  fund  than 
a  reading  of  our  statutes.  •  Always  and 
everywhere,  public  money  is  referred  to  and 
treated  as  the  property  of  the  state  or  the 
county,  or  the  levee  board,  etc.,  etc.  In  no 
just  legal  sense  can  it  be  possible  to  say 
that  the  treasurer,  Williams,  was  the  own- 
er of  this  money;  that  he  had  the  legal 
title  to  this  money .  in  the  sense  that  the 
money  was  his  absolutely.  He  is  the  cus- 
todian of  the  money.  He  handles  the 
money,  he  deals  with  it,  but  he  has  the 
custody,  he  handles  it,  deals  with  it  for  and 
on  account  of  his  principal,  the  levee  board. 
The  money  is  the  money  of  the  levee  board. 
If  Williams  died,  the  money  would  not  go 
to  the  administrators  of  his  estate  as  Wil- 
liams's money.  It  would  pass  into  the 
hands  of  his  administrator  temporarily 
only;  but  it  is  made  the  statutory,  legal 
duty  of  his  administrator  to  promptly  pay 
over  the  money  to  the  proper  authorities. 
Sections  3485  and  3486  of  the  Code  of  1906. 
See  Fogg  v.  Bank  of  Friar's  Point,  80  Miss. 
760,  32  So.  285,  a  case  which  supports  the 
appellant,  not  the  appellee,  and  shows  that 
the  money  is  the  property  of  the  levee 
board, 

It  is  a  very  singular  confusion  of  mind 
into  which  some  courts  have  fallen,  when 
they  say,  as  is  argued  for  appellee,  that,  if 
an  officer  is  absolutely  bound  as  an  in- 
surer, therefore  any  interest  which  he  re- 
ceives on  the  money  is  his,  and  not  the 
state's.  As  well  remarked  by  Judge  New- 
man, quoted  in  the  McFetridge  Case:  No- 
body ever  heard  *of  the  claim  that  a  common 
carrier,  by  reason  of  its  absolute  liability, 
became  the  owner  of  the  goods  it  carried. 
And  in  the  main  case  (84  Wis.,  at  page 
617)  the  court  says:  "While  such  absolute 
liability  of  tlib  treasurer  will  be  assumed 
for  the  purposes  of  the  case,  it  seems  to  us 
that  no  such  conclusion  necessarily  results 
therefrom.  The  treasurer  may  well  be  held 
liable  absolutely  for  all  moneys  of  the  state 
coming  to  his  hands,  and  be  held  liable  also 
for  interest  on  the  deposits  in  question. 
Stated  in  another  form,  such  absolute  lia- 
bility does  not  necessarily  estop  the  state 
to  maintain  that  such  interest  was  received 
by  the  treasurer  by  virtue  of  his  office,  and 
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t  belongs  to  his  office."  And  this  we  think 
is  plainly  sound.  It  is  a  complete  nan 
sequitur  to  say  that,  because  Williams  was 
an  absolute  insurer,  therefore  the  interest 
belonged  to  him.  The  two  principles  have 
no  relation  whatever  to  each  other.  Once 
settled  clearly  and  definitely  whose  money 
the  principal  sum  was,  and  the  interest 
necessarily  belongs  to  that  person  as  an 
increment  to  the  principal  fund,  and  to' 
argue  to  the  contrary  is  simply  to  lose  one's 
self  in  a  metaphysical  fog  of  sophistry, 
failing  to  give  effect  to  the  central  princi- 
ple of  right  and  justice  making  the  interest 
the  property  of  the  party  who  owned  the 
principal  sum.  As  said  by  the  court  in  the 
case  of  McFetridge  again:  "It  has  already 
been  held  herein  that  the  public  funds  were 
lawfully  deposited  by  Treasurer  McFetridge 
with  the  banks,  and  that  he  lawfully  re- 
ceived from  such  banks  compensation  by 
way  of  interest  for  the  use  of  sunh  de- 
posits." Under  those  circumstances,  and 
in  the  absence  of  any  statute  separating 
the  interest  from  the  funds  and  diverting 
it  to  other  uses,  such  interest  was  an  ac- 
cretion or  increment  to  the  fund,  thus  be- 
coming a  part  of  it,  and  logically  and  nec- 
essarily belongs  to  the  owner  of  the  fund,  to 
wit,  the  state. 

It  is  immaterial  that  the  treasurer  stipu- 
lated for  interest  on  the  deposits,  or  that 
the  banks  paid  him  such  interest,  or  that 
both  the  treasurer  and  the  banks  thought  he 
should  retain  the  interest  as  his  own,  be- 
lieving that  he  was  entitled  thereto.  Such 
intention  and  belief  cannot  affect  the  owner- 
ship of  the  interest,  or  its  essential  charac- 
ter as  a  portion  of  the  public  funds  in  the 
hands  of  the  treasurer.  Notwithstanding 
such  intention  and  belief,  the  interest  was, 
in  fact,  paid  to  the  said  treasurer,  and  be- 
longea  to  his  said  office,  within  the  meaning 
and  intention  of  the  bond  in  suit.  A  law- 
ful act  cannot  be  rendered  unlawful  merely 
because  the*  actors  intended  to  follow  it 
by  an  unlawful  act.  So,  when  the  treasurer 
lawfully  received  money  which  of  right  be- 
longed to  his  office,  he  received  it  by  virtue 
of  his  office,  and  cannot,  by  forming  and 
executing  an  intention  to  retain  the  money 
as  his  own,  devest  the  act  of  receiving  the 
money  of  its  official  character.  It  remains 
til  at  he  received  it  viriute  officii.  In  the 
light  of  these  principles,  the  contentions 
above  referred  to  by  the  learned  counsel  for 
the  appellee  all  fall  to  the  ground.  In  the 
Furlong  Case,  68  Miss.  717,  the  act  was 
illegal.  The  act  there  of  depositing  the 
money  was  not  illegal,  and  the  citation  of 
the  Furlong  Case  is  beside  the  mark.  In 
the  Eshelby  Case,  supra,  it  was  said:  "It 
does  not  necessarily  follow  [from  the  abso- 
lute liability  of  the  treasurer]   that  funds 
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coming  into  the  hands  of  the  treasurer  are 
his,  nor  that  upon  the  receipt  of  money  in 
his  official  capacity  the  relation  of  debtor 
and  creditor  is  established  between  him  and 
the  district.  To  the  contrary,  it  is  quite 
clear  that  instead  of  being  the  debtor  of  the 
district,  he  is  its  treasurer,  the  custodian  of 
its  funds,  and  that  he  acquires  custody  of 
the  funds  without  acquiring  title  to  them.'' 

Speaking  of  its  own  statutes,  which  for 
this  purpose  are  just  as  our  own,  the  court, 
in  the  McFetridge  Case,  supra,  says: 
"From  beginning  to  end,  they  are  entirely 
inconsistent  with  the  theory  that  the  legis- 
lature intended  by  the  enactment  of  any  of 
them  to  vest  the  state  treasurer  with  the 
legal  ownership  of  the  public  moneys  which 
come  to  his  hands,  thus  making  him  merely 
the  debtor  of  the  state  -in  respect  thereto. 
If  such  were  his  relation  to  the  state,  it 
would  be  difficult  to  show  that  such  funds 
were  not  subject  to  be  seized  for  his  debts, 
or,  in  case  of  the  death  of  the  treasurer  in 
office,  that  the  same  would  not  go  to  his  ad- 
ministrator as  part  and  parcel  of  his 
estate;  the  state  being,  perhaps,  a  preferred 
creditor.  It  is  inconceivable  that  any  legis- 
lature could  intend  such  results,  and  there 
is  nothing  in  any  statute  which  forces  the 
conclusions  that  they  did  so.  A  close 
analysis  of  the  above  statutes,  or  any  ex- 
tended discussion  of  them,  is  quite  unneces- 
sary, for  a  perusal  of  them  is  sufficient  to 
carry  conviction  to  the  mind  that  the  legis- 
lature never  intended  to  devest  the  state 
of  its  title  to  the  public  funds  in  the  hands 
of  its  treasurer,  and  the  consequent  con- 
trol over  those  funds  which  results  from 
ownership  thereof." 

Tne  learned  counsel  on  both  sides  in  this 
case  have  filed  briefs  of  signal  ability,  show- 
ing the  most  exhaustive  research.  It  fol- 
lows that  the  court  below  erred  in  sustain- 
ing the  demurrers  of  the  defendant  Williams 
and  the  defendant  the  JEtna.  Indemnity 
Company.  These  decrees  are  therefore  both 
reversed,  both  demurrers  overruled,  and  the 
cause  remanded,  with  leave  to  answer  with- 
in thirty  days  from  the  filing  of  the  man- 
date in  the  court  below. 

Per  Curiam:     The  above  is  adopted  as 
the  opinion  of  the  court.     ^ 
Rever^^d  and  remanded.  , 
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V. 

W.  E.  FIELDS. 

(—  Ky.  — ,  129  S.  W.  325.) 

False  Imprisonment  —  advice  of  attor- 
ney —  bias. 

30  L.R.A.(N.S.) 


1.  Advice  by  an  attorney  to  his  client 
during  a  trial,  that  an  adverse  witness  is 
guilty  of  false  swearing,  is  not  so  unbiased 
as  to  justify  the  client  in  acting  upon  it  in 
procuring  the  arrest  of  the  witness  for  such 
offense. 

Same  —  suppression  of  facts. 

2.  Advice  by  a  reputable  attorney  that  a 
witness  was  guilty  of  false  swearing  will 
not  constitute  probable  cause  to  justify  the 
securing  of  a  warrant  for  his  arrest,  if  all 
the  facts  bearing  upon  the  question  Were 
not  stated  to  the  attorney. 

(June  17,  1910.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Fleming  County 
entered  on  a  directed  verdict  for  defendant 
in  an  action  brought  to  recover  damages  for 
alleged  malicious  prosecution  of  plaintiff  by 
defendant.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Tliomas  ]>.  Slattery  and  Paul 
Heflin,  for  appellant: 

Advice  of  counsel  is  not  a  defense  to  an 
action  unless  the  facts  are  fully  and  fairly 
laid  before  the  counsel. 

Gat2  V.  Harris,  134  Ky.  560, 121  S.  W.  462. 

A  party  who  consults  an  attorney  at  law 
in  regard  to  his  legal  right  to  bring  an 
action  against  another,  when  the  attorney 
is  interested  in  the  subject-matter  of  the 
suit,  and  known  by  him  to  be  so  interested 
when  consulted,  cannot  show  the  opinion  of 
the  attorney  as  a  probable  cause  for  bring- 
ing the  suit,  although  the  opinion  is  honest- 
ly given. 

Newell,  Malicious  Prosecution,  p.  314; 
Bartlett  v.  Hawley,  38  Minn.  308,  37  N.  W. 
680. 

Messrs.  J.  H.  Powers  and  O.  R.  Bright 
for  appellee. 

Nnnn,  J.,  delivered  the  opinion  of  the 
court : 

This  action  was  instituted  by  appellant 
for  damages  for  the  malicious  prosecution 
of  him  without  probable  cause.  The  facts 
leading  up  to  the  prosecution  of  appellant 
occurred,  in  substance,  as  follows:  Dr.  J. 
J.  Cook  in  his  lifetime  owned  a  farm  ad- 
joining appellee's.  There  was  a  division 
fence  between  the  farms,  which  was  -erected 
before  either  Cook  or  appellee  became  the 
owners'  of  their  respective  places. '  This 
fence  had  become  somewhat  dilapidated,  and 
Cook  tore  half  of  it  down,  and  put  up  a  wire 
fence.  Two  or  three  years  after  this,  ap^ 
pellee  instituted  an  action  in  the  Mason 
county  quarterly  court  against  Cook's  ex- 
Note.  —  As  to  advice  of  counsel  as  de- 
fense  to  an  action  for  malicious  prosecu- 
tion, see  note  to  Van  Meter  v.  Bass,  18 
L.R.A.(N.S.)   49. 
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ecutriceB,  he  having  died,  for  the  value  of 
the  rails  thus  removed  by  Ck>ok,  appellee 
claiming  that  the  whole  fence  belonged  to 
him.  The  executrices  answered,  and  denied 
the  claim  of  appellee,  and  filed  a  counter- 
claim for  $150  in  damages  alleged  to  have 
been  sustained  by  reason  of  the  failure  of 
appellee  to  erect  a  fence  on  his  half  of  the 
line;  that,  by  reason  of  such  failure,  appel- 
lee's stock  went  over  the  old  fence  and  de- 
stroyed Cook's  crops.  The  main  issue  was 
as  to  who  owned  the  fence.  The  representa- 
tives of  Cook  claimed  that  it  was  a  part- 
nership fence,  and  appellee  claimed  that  it 
was  his.  Cook  purchased  his  land  from 
Betsy  Browning,  and  appellee.  Fields, 
nought  his  from  W.  J.  Hendrick.  It  was 
conceded  by  the  parties  that  Hendrick  erect- 
ed the  fence,  and  for  that  reason  appellee 
claimed  the  whole  of  it.  The  representatives 
claimed  that  Hendrick  erected  the  fence  un- 
der a  contract  with  Mrs.  Browning  by  which 
she  became  a  one-half  owner  thereof.  Ap- 
pellant in  this  action  was  introduced  as  a 
witness  in  that  action  in  behalf  of  Cook's 
representatives.  He  testified  that  he  lived 
upon  and  worked  the  Browning  farm  for 
many  years;  that  Mrs.  Browning  asked  him 
to  see  Mr.  Hendrick  about  rebuilding  this 
fence;  that  the  old  fence  had  rotted  down 
and  the  line  grown  up  in  briers  and  bushes ; 
that  he  saw  Mr.  Hendrick  and  he  agreed 
to  rebuild  the  fence  upon  condition  that  she 
would  have  the  old  fence  removed  and  the 
briers  and  bushes  cleared  away,  which  was 
agreed  to ;  that  he,  the  witness,  cleared  away 
the  briers  and  bushes  and  removed  the  old 
fence,  and  that  Mr.  Hendrick.  built  the 
fence;  that  the  work  was  done  within  a  few 
weeks  after  the  agreement  was  made  with 
Mr.  Hendrick.  For  the  purpose  of  showing 
that  no  such  conversation  occurred  between 
the  witness  and  Mrs.  Browning  and  that  no 
contract  was  made  with  Hendrick,  as  stated, 
appellee  testified  in  that  case  and  also  in 
the  one  at  bar,  that  Betsy  Browning  died 
in  the  fall  of  the  year  1801,  and  that  the 
fence  was  built  by  Hendrick  in  the  year 
1892.  He  introduced  a  record,  a  copy  of 
the  petition  filed  in  March,  1892,  for  the 
purpose  of  settling  Mrs.  Browning's  estate, 
in  which  it  was  alleged  that  Mrs.  Browning 
departed  this  life  in  the  year  1891.  He  in- 
troduced another  witness,  at  least  in  this 
case,  who  testified  that  he  buftt  the  fence 
for  Mr.  Hendrick  in  the  year  1892,  and  fixed 
the  date  of  the  birth  of  one  of  his  children. 
It  appears  that  two  or  three  other  wit- 
nesses testified  in  the  Mason  quarterly  court 
that  the  fence  was  erected  by  Hendrick  in 
the  lifetime  of  Mrs.  Browning,  and  that  one 
or  two  colored  men  built  it.  Several  wit- 
nesses testified  in  this  action  to  the  same 
effect.  It  appears  that  the  trial  in  the 
30  L.R.A.(N.S.) 


Mason  quarterly  court  resulted  against  the 
claim  of  appellee^  and  Cook's  representatives 
recovered  on  their  counterclaim.  Appellee 
appealed  from  that  judgment,  and  on  the 
day  he  did  this  he  made  an  affidavit  before 
a  justice  of  the  peace  in  that  county,  and 
obtained  a  warrant  of  arrest  against  appel- 
lant for  false  swearing  in  that  he  testified 
to  a  conversation  with  Mrs.  Browning  at  a 
time  when  she  was  dead.  Appellant  was 
arrested  in  Fleming  county,  placed  in  jail 
there  for  a  few  hours,  and  then  carried  to 
Mason  county  and  placed  in  jail  until  he 
could  execute  bond,  which  he  did  within  a 
few  hours  thereafter.  He  waived  an  ex- 
amining trial.  The  grand  jury  heard  the 
evidence,  but  failed  to  indict  him. 

At  the  conclusion  of  the  evidence  in  this 
case,  the  court  gave  the  jury  a  peremptory 
instruction  in  behalf  of  appellee.  The  pro- 
priety of  this  instruction  is  the  only  ques- 
tion necessary  to  be  considered.  It  will  be 
observed  from  the  above  statement  of  facts 
that  a  sharp  issue  was  made  by  the  testi- 
mony, as  to  whether  or  not  appellee  had 
probable  cause  for  having  the  warrant  of 
arrest  issued.  If,  in  fact,  Hendrick  erected 
the  fence  in  1892,  then  appellee  had  prob- 
able cause  to  believe  that  appellant  had 
sworn  falsely  and  corruptly  to  the  alleged 
conversation  with  Mrs.  Browning;  but,  ou 
the  other  hand,  such  may  not  be  the  case  if 
the  fence  was  erected  in  the  lifetime  of  Mrs. 
Browning.  We  are  of  the  opinion  that  the 
court  did  not  give  the  instruction  upon  this 
ground,  however,  but  upon  the  testimony 
which  we  will  now  consider.  Appellee  tes- 
tified that,  before  causing  the  warrant  to 
issue,  he  submitted  the  facts  to  an  attorney 
who  represented  him  in  the  case  in  the  Ma- 
son county  quarterly  court,  and  also  to  a 
reputable  attorney  in  Flemingsburgh,  and 
they  advised  him  that  he  had  probable  cause 
for  the  issual.  of  the  warrant.  The  attorney 
of  Mason  county  testified  that  he  represent- 
ed appellee  in  the  quarterly  court  trial, 
heard  the  evidence,  and  told  appellee,  dup- 
ing the  trial,  that  Smith,  appellant,  was 
guilty  of  false  swearing,  but  did  not  re- 
member that  he  advised  the  issual  of  the 
warrant.  He  admitted  that  he  had  said  to 
the  attorneys  for  appellant  about  the  time 
or  before  this  action  was  brought  that  he 
had  advised  appellee  against  having  the  war- 
rant issued.  He  also  testified  that  he  had  a 
contract  with  appellee  for  a  fee,  whereby  he 
was  to  get  $10  either  way  the  case  was  de- 
cided, and  $15  if  he  won  the  case.  The  law 
is  that,  when*  a  party  institutes  a  prosecu- 
tion on  the  advice  of  counsel  properly  ob- 
tained, the  proof  of  such  advice  is  a  de- 
fense to  an  action  like  this.  We  do  not 
mean  to  impune  the  motives  of  this  attor- 
ney, but  we  arc  of  the  opinion  that  the  ad- 
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vice  given  in  the  way  it  was  and  under  the  | 
circumstances  related  did  not  show  as  a 
matter  of  law  that  it  was  given  by  a  wholly 
disinterested  and  unbiased  attorney,  and 
was  given  during  the  excitement  of  the  trial. 
His  advice  under  the  circumstances  did  not 
authorize  the  lower  court  to  give  the  per- 
emptory instruction.  The  other  attorney 
consulted  was  a  reputable  lawyer  in  Flem- 
ingsburgh,  Kentucky.  Appellee  testified 
that  he  did  not  remember  whether  or  not 
he  told  this  attorney  all  the  facts  testified 
to  on  the  trial  in  the  Mason  quarterly  court 
with  reference  to  the  issue  above  named ;  nor 
was  the  attorney  able  to  state  what  factp 
appellee  told  him,  but  remembered  that  he 
told  him  what  appellant  testified  and  about 
obtaining  a  copy  of  the  petition  in  the  suit 
to  settle  Mrs.  'Browning's  estate,  and  that 
appellee  told  him  that  the  fence  was  erected 
in  1892,  and,  upon. these  facts,  he  gave  it 
as  his  opinion  that  appellant  had  sworn 
falsely.  He  did  not  remember,  however, 
that  he  advised  the  issual  of  the  warrant. 
In  the  case  of  Lancaster  v.  Langston,  18 
Ky.  L.  Rep.  299,  36  S.  W.  621,  this  court 
said:  "Before  bringing  the  action  against 
Langston,  Lancaster  consulted  a  competent 
attorney,  and,  as  he  claimed,  laid  all  the 
facts  before  him,  who  advised  him  that  he 
had  a  cause  of  action  and  was  entitled  to 
the  remedy  pursued.  Lancaster  claims  that 
he  acted  in  good  faith  upon  the  advice  which 
his  counsel  gave  him.  It  was  proper  for 
the  court  to  submit  the  question  to  the  jury 
as  to  whether  he  obtained  such  advice  from 
counsel,  and  as  to  whether  he  obtained  it 
fairly  and  in  good  faith,  acted  upon  it." 
In  the  case  of  Gatz  v.  Harris,  134  Ky.  550, 
121  S.  W.  462,  the  court  said:  "Advice  of 
counsel  is  not  a  defense  in  an  action  for 
malicious  prosecution  unless  the  facts  are 
fully  and  fairly  laid  before  the  counsel.  If 
the  real  facts  are  not  laid  be^fore  the  coun- 
sel, his  opinion  is  no  defense  to  an  action 
for  malicious  prosecution.  Crawford  v.  Key- 
«er,  5  Ky.  L.  Rep.  693;  Burke  v..  Rhodes,  13 
Ky.  L.  Rep.  431 ;  Anderson  v.  Columbia 
J-'inance  &  T.  Co.  20  Ky.  L.  Rep.  1790,  50 
!S.  W.  40;  Ahrens  &  O.  Mfg.  Co.  v.  Hoeher, 
106  Ky.  692,  51  S.  W.  194.  In  addition  to 
this,  the  advice  of  counsel  will  constitute 
probable  cause  only  when  reasonable  dili- 
gence is  used  to  learn  the  facts  on  which  the 
advice  of  counsel  is  sought.  In  •  the  case 
last  referred  to,  the  court  said :  *He  who  con- 
sults an  attorney  about  a  matter  aflTecting 
a  third  person  ought  to  use  that  care  which 
men  of  ordinary  prudence  would  ordinarily 
use  in  matters  of  like  magnitude.  Less  than 
this  would  not  show  good  faith.  Of  course, 
it  is  absolutely  necessary  in  questions  of 
this  sort  that  people  should  act  upon  the 
advice  of  counsel ;  but  they  must  exercise,  in 
30  L.R.A.(N.S.) 


doing  so,  reasonable  care  to  get  the  truth 
before  the  counsel.'  Upon  the  evidence  it 
was  a  question  for  the  jury  whether  Dr. 
Harris  laid  the  facts  fully  and  fairly  before 
his  counsel,  and  whether  he  had  used  rea- 
sonable diligence  to  learn  what  the  actual 
facts  were  when  he  laid  the  matter  before 
his  counsel.  The  advice  of  counsel,  when 
properly  obtained,  is  a  defense  to  an  action 
like  this,  however  erroneous  the  advice  may 
be."  Under  the  facts  of  this  case  and  the 
authorities  cited,  the  court  erred  in  giving 
the  peremptory  instruction. 

For  these  reasons,  the  judgment  of  the 
lower  court  is  reversed  and  remanded  for 
further  proceedings  consistent  herewith. 


NEW   JERSEY   COURT   OF   ERRORS 
AND  APPEAIiS. 

KATE  FAULKNER,  Respt., 

V. 

JOHN  WASSMER  et  aL,  Appts., 

(—  N.  J.  — ,  77  Atl.  341.) 

Sale  —  rescission  —  fraud  —  delay  — 
effect. 

I.  A  purchaser  who  has  a  right  to  elect 
whether  or  not  he  will  rescind  a  sale  be- 
cause of  material  misrepresentations  must 
exercise  such  right  with  reasonable  prompt- 
ness; otherwise,  his  delay  in  so  doing  will 
afford  plenary  proof  of  an  election  not  to 
rescind,  which  is  final.    The  delay  to  which 

Headnotes  by  Gabbison,  J. 

Note,  —  Waiver  of  purchaser's  right  to 
rescind  contract  for  purchase  of  real 
property. 

T.  General  rule,  872. 

II.  Mere  delav. 

a.  In  general,   874. 

b.  When  delay  excused. 

1.  Dismissal  of  prior  suit,  875. 

2.  Pending  litigation,  876. 

3.  Acts  of  vendor,  negotiations, 

etc.,  876. 
ITT.  Delay  coupled  with  other  acts,  877. 
IV.  Selling  or  offering  property  for  sale, 

878. 
V.  Leasing,  etc.,  878. 
VI.  Expressly  recognizing  contract,  878. 
VII.  Acceptance  of   deed   with  knowledge 

of  defect  in  title,  879. 
VI IT.  Miscellaneous,  879. 
IX.  What  is  sufficient  knowledge,  880. 

/.  General  rule, 

A  purchaser  of  real  estate,  upon  obtain- 
ing knowledge  that  he  has  been  defrauded 
*n  his  purchase,  may  resort  to  an  action  at 
law  to  recover  damages  for  the  fraud,  or  he 
may,  by  an  equitable  proceeding,  have  the 
transaction  set  aside  by  a  rescission  of  his 
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this  probative  force  is  given  is  that  which 
arise  from  the  vendee's  failure  to  rescind 
during  the  period  of  time  within  which  one 
would  naturally  act,  who  knew  that  to 
act  effectively  he  must  act  promptly. 

Same  »  action  for  deceit. 

2.  The  distinction  pointed  out  between 
the  rescission  of  a  contract  and  an  action 
for  deceit  in  respect  to  the  compensation 
recoverable. 

(July  8,  1910.) 

APPEAL  by  defendants  from  a  decree  of 
the  Court  of  Chancery  in  complainant's 
favor  in  a  suit  to  rescind  a  contract  and  to 
recover  the  amount  which  had  been  paid 
thereon.    Reversed. 

Statement  by  Garrison,  J.: 

By  a  deed  dated  July  1,  1908,  which  was 
acknowledged  and  recorded  on  July  9,  1908, 
the  appellants  conveyed  to  Kate  Faulkner, 


the  respondent,  a  house  and  lot  in  the  town 
of  Irvington,  subject  to  certain  restrictions 
that  were  set  forth  at  length  in  the  deed, 
and  which  the  grantee  had  been  told  by  the 
grantors  were  also  set  forth  in  all  deeds 
previously  made  for  lots  in  the  same  tract. 
On  the  following  day — i.  e.,  July  10,  1908 — 
Albert  Faulkner,  the  husband  of  the  grantee, 
who  attended  to  the  business  for  his  wife, 
learned  that  this  statement  was  untrue,  and 
at  once  spoke  to  the  vendors  about  it,  in- 
timating that  he  could  make  trouble,  to 
which  their  reply  was  to  "go  ahead."  The 
case  shows  that  by  August  1,  1908,  at  the 
latest,  the  grantee  was  fully  aware  of  the 
falsity  of  her  vendors'  statement  and  of 
all  the  facts  upon  which  her  right  to  elect 
to  rescind  the  sale  arose.  No  election  to  re- 
scind was  made  until  Mrs.  Faulkner  filed 
her  present  bill  announcing  such  election 
and  offering  to  deliver  back  the  property 
with   certain   additions   and   improvements 


contract  of  purchase.  If  he  elect  the  latter 
remedy,  he  must  rescind  promptly,  and 
thereafter  consistently  adhere  to  that  course. 
It  is  fatal  to  the  right  to  rescind  unreason- 
ably to  delay  taking  steps  to  that  end,  or 
thereafter  to  treat  the  property  as  his  own, 
or  recognize  the  validity  and  binding  elTect 
of  the  contract.  Boyce  v.  Grundy,  3  Pet. 
210,  7  L.  ed.  655;  Grymes  v.  Sanders,  93 
U.  S.  62,  23  L.  ed.  801,  10  Mor.  Min.  Rep. 
445;  Shappirio  v.  Goldberg,  192  U.  S.  232. 
48  L.  ed.  419,  24  Sup.  Ct.  Rep.  259;  Scheftel 
V.  Hays,  7  C.  C.  A.  308,  19  U.  S.  App.  220, 
58  Fed.  457 ;  Richardson  v.  Lowe,  79  C.  C, 
A.  317,  149  Fed.  625;  Old  Colony  Zinc  & 
Smelting  Co.  v.  Carrick,  82  C.  C.  A.  347, 
153  Fed.  173;  Cullum  v.  Bank  of  Alabama, 
4  Ala.  21,  37  Am.  Dec.  725;  Beck  v.  Sim- 
mons, 7  Ala.  71:  Barnett  v.  Gaines,  8  Ala. 
373;  Griggs  v.  Woodruff,  14  Ala.  9;  Burk- 
ett  v.  Munford,  70  Ala.  423;  Orendorff  v. 
Tallman,  90  Ala.  441,  7  So.  821 ;  Coleman  v. 
First  Nat.  Bank,  115  Ala.  307,  22  So.  84; 
Fratt  V.  Fiske,  17  Cal.  380;  Owen  v.  Pomo- 
na Land  &  Water  Co.  131  Cal.  530,  63  Pac. 
850,  64  Pac.  253;  Southern  P.  R.  Co.  v. 
ChoiWte,  132  Cal.  278,  64  Pac.  292;  Evans  v. 
Duke,  140  Cal.  22,  73  Pac.  732;  Brown  v. 
Gordon-Tiger  Co.  44  Colo.  311,  97  Pac. 
1042;  Houston  v.  Hurley,  2  Del.  Ch.  247; 
Lockridge  v.  Foster,  5  111.  569;  Cox  v. 
Montgomery,  36  111.  396;  Patten  v.  Stewart, 
24  Ind.  332;  Sieveking  v.  Litzler,  31  Ind. 
13;  Colyer  v.  Thompson,  2  T.  B.  Mon.  16; 
Nealon  v.  Henry,  131  Mass.  153;  Disbrow  v. 
Jones,  Harr.  Ch.  (Mich.)  102;  Mestler  v. 
Jeffries,  145  Mich.  698,  108  N.  W.  994;' 
Key  V.  Jennings,  06  Mo.  356;  Lewis  v. 
Brookdale  Land  Co.  124  Mo.  672,  28  S.  W. 
324;  American  Bldg.  &  L.  Asso.  v.  Rain- 
bolt,  48  Neb.  434,  67  N.  W.  493;  Pollock 
V.  Smith.  49  Neb.  «64,  00  N.  W.  312;  Kauf- 
mann  v.  McLaughlin,  24  Mich.  603,  54  N.Y. 
Supp.  160;  Knight  v.  Houghtalling,  85  N. 
C.  17;  Annis  v.  Burnham,  35  N.  D.  577,  108 
N.  W.  549;  Vaughn  v.  Smith,  34  Or.  54, 
65  Pac.  99;  Dundee  Mortg.  &  T.  Invest.  Co. 
80  L.R.A.(N.S.) 


V.  Goodman,  36  Or.  453,  60  Pac.  3;  Wil- 
liams V.  Thomas,  7  Kulp,  371;  Smith  v. 
Detroit  &  D.  Gold  Min.  Co.  17  S.  D.  413,  97 
N.  W.  17  ( statutory ) ;  Precious  Blood  Soc. 
V.  Elsythe,  102  Tenn.  40,  50  S.  W.  759; 
Hurt  V.  Miller,  95  Va.  32,  27  S.  E.  831; 
Hudson  V.  Waugh,  93  Va.  518,  25  S.  E. 
530 ;  Trammell  v.  Ashworth,  99  Va.  646,  39 
S.  E.  593;  Slothower  v.  Oak  Ridge  Land 
Co.  2  Va.  Dec.  506,  23  S.  E.  466 ;  Thomas  v. 
McCue,  19  Wash.  287,  53  Pac.  561;  Wil- 
liams V.  Maxwell,  45  W.  Va.  297,  31  S.  E. 
909;  State  Bank  v.  Brown,  142  Iowa,  190, 
134  Am.  St.  Rep.  412,  119  N.  W.  81 ;  Deuts- 
mann  v.  Kuntze  (Iowa)  125  N.  W.  1007; 
Flint  V.  Woodin,  9  Hare,  622;  Jennings  v. 
Broughton,  5  DeG.  M.  &  G.  139. 

In  Grymes  v.  Sanders,  supra,  Mr.  Justice 
Swayne  thus  stated  the  rule:  "Where  a 
party  desires  to  rescind  upon  the  ground 
of  mistake  or  fraud,  he  must,  upon  discov* 
ery  of  the  facts,  at  once  annoimce  his  pur- 
pose and  adhere  to  it.  If  he  be  silent  and 
continue  to  treat  the  property  as  his  own, 
he  will  be  held  to  have  waived  the  objection, 
and  will  be  conclusively  bound  by  the  con- 
tract, as  if  the  mistake  or  fraud  had  not 
occurred.  He  is  not  permitted  to  play  fast 
and  loose.  Delay  and  vacillation  are  fatal 
to  the  right  which   had   before  subsisted." 

In  Knight  v.  Houghtalling,  supra,  the 
rule  was  thus  stated:  "He  who  would  re- 
scind a  contract  to  which  he  has  become  a 
party  must  offer  to  do  so  promptly  on 
discovering  the  facts  that  will  justify  a 
rescission,  and  while  he  is  able  of  himself, 
or  with  the  aid  of  the  court,  to  place  the 
opposite  party  substantially  in  statu  quo; 
he  must  not  only  act  promptly  upon  the 
first  discovery  of  the  fraud,  if  fraud  be  the 
cause  assigned  for  the  rescission  asked,  but 
he  must  act  decidedly,  so  that  his  vendor 
may  certainly  know  his  purpose,  and  there- 
by have  the  opportunity  afforded  him  to 
assent  to  the  rescission,  resume  the  proper- 
ty, and  look  out  for  another  purchaser. 
In  no  case  is  he  permitted  to  rescind  when 
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made  by  her,  for  which  repayment  was  de- 
manded of  the  vendors  in  the  following  para- 
graph of  the  bill: 

"Acting  upon  the  faith  of  such  represen- 
tations, your  orator  changed  her  position, 
and  did  pay  and  lay  out  necessarily  the  fol- 
lowing payments,  repairs,  and  expenses  in 
good  faith  upon  the  property  so  purchased 
by  your  orator,  to  wit :  Cash  paid  for  house 
and  lot  $3,600,  extra  ground  purchased  to 
one  side  as  part  of  same  transaction  $175, 
building  $176,  grading,  sodding,  hedges,  and 
clothes  poles  $20,  wood-bin  shelves  and 
benches  in  cellar  $25,  staining  floor  $35, 
window  screens  and  doors  $75,  awnings  $75, 
window  shades  $25,  carpet  (fitted  to  rooms) 
$250,  hose  connections  $10,  moving  into 
house    from    Jersey    City    and    prospective 


moving  out  $100,  connecting  gas  stove  $5, 
time  and  labor  making  repairs  and  altera- 
tions $150,  fence  across  extra  ground  $10, 
ground  and  porch  chairs  $10,  water  meter 
$14,  making  a  total  of  $5,154  paid  out  by 
your  orator  in  purchase  and  establishing 
her  family  in  and  upon  said  lot  and  house, 
in  addition  to  which  your  orator  has  been 
damaged  and  put  to  trouble  and  expense  and 
time,  lost  opportunities  of  getting  other 
residence  property  at  a  reasonable  figure, 
and  has  been  otherwise  damaged  and  in- 
commoded by  reason  of  having  been  unsuc- 
cessful (by  reason  of  fraud)  in  establish- 
ing herself  and  family  in  a  neighborhood 
where  the  adjoining  and  other  lots  are  fully 
restricted;  and  in  being  compelled  to  break 
up  and  move  elsewhere." 


he  has  continued  to  treat  with  his  vendor 
upon  the  basis  of  the  contract,  after  his 
discovery  of  the  fraud  practised  upon  him; 
and  neither  is  it  allowed  him  to  rescind  in 
part  and  to  affirm  in  part,  but  if  done 
at  all,  it  must  be  done  in  toto" 

In  Richardson  v.  Lowe,  supra,  it .  was 
said:  "Rescission  of  a  contract  on  the 
ground  of  fraud  is  not  a  mental  process 
undisclosed  and  unacted  upon.  It  requires 
affirmative  action  immediately  on  its  dis- 
covery. Some  overt  act  and  outward  mani- 
festation of  the  intention  to  clearly  ap- 
prise the  other  party  to  the  contract  of  the 
right  asserted/' 

In  Precious  Blood  Soc.  v,  Elsythe,  supra, 
the  court  asserted  that  promptitude  on  the 
part  of  a  purchaser  of  real  estate,  in  order 
to  rescind  the  purchase,  was  required;  and 
added  that  once  having  disaffirmed,  that 
course  muse  be  adhered-  to;  vacillation  is 
fatal  to  the  right.  A  vendee  cannot  dis- 
affirm and  affirm.  If  he  does  any  material 
act  with  knowledge  of  the  fraud,  which 
assumes  that  the  transaction  is  valid,  he 
will  be  presumed  to  have  waived  the  fraud. 

//.  Mere  delay, 

a.  In  general. 

The  right  of  rescission  may  be  lost  to  a 
purchaser  of  real  estate  by  his  failure  to 
manifest  an  election  to  disaffirm  the  con- 
tract within  a  reasonable  time  after  dis- 
covery of  grounds  therefor.  What  consti- 
tutes a  reasonable  time  is  determined  from 
the  circumstances  of  the  case.  Generally 
undue  and  unnecessary  delay  in  exercising 
the  power  of  rescission  is  evidence  of  an 
election  to  treat  the  sale  as  valid,  and  may, 
where  not  explained,  be  conclusive  against 
the  purchaser's  right  of  rescission,  especial- 
ly where  he  is  in  possession  of  the  real  es- 
tate. Orendorflf  v.  Tallman,  supra ;  Coleman 
V.  First  Nat.  Bank,  115  Ala.  307,  22  So.  84 
( seven  years ) ;  Southern  P.  R.  Co.  v. 
Choate,  132  Cal.  278,  64  Pac.  292  (seven 
years)  ;  Evans  v.  Duke,  140  Cal.  22,  73  Pac. 
732  (four  vcars) ;  Brown  v.  Gordon-Tiger 
Min.  &  Reduction  Co.  44  Colo.  311,  97  Pac. 
30  L.R.A.(N.S.) 


1042  (twenty-one  months)  ;  Dishrow  ▼. 
Jones,  Harr.  Ch.  (Mich.)  102  (several 
months ) ;  Hunt  v.  Blanton,  89  Ind.  38  ( five 
months) ;  Lewis  v.  Brookdale  Land  Co.  124 
Mo.  672,  28  S.  W.  324  (six  months);  Cox 
V.  Montgomery,  36  111.  396  (eighteen 
months) ;  Dundee  Mortg.  &  T.  Invest.  Co. 
V.  Goodman,  36  Or.  463,  60  Pac.  3  (over 
three  years) ;  Smith  v.  Detroit  ft  D.  Gold 
Min.  Co.  17  S.  D.  413,  97  N.  W.  17  (fifteen 
months) ;  Hagan  v.  Taylor,  110  Va.  9,  65 
S.  E.  487  (eiffhteen  years) ;  Hurt  v.  Miller, 
95  Va.  32,  27  S.  E.  831  (two  years, — in 
the  meantime  innocent  third  person  had 
acquired  purchaser's  note  for  purchase 
price) ;  Thomas  v.  McCue,  19  Wash.  287,  53 
Pac.  161  (five  years);  Williams  v.  Max- 
well, 45  W.  Va.  297,  31  S.  E.  909  (three 
years);    Akerly  v.   Vilas,   21   Wis.   88. 

The  effect  of  delay  on  the  right  of  re- 
scission was  given  considerable  attention  by 
the  court  in  Wicks  v.  Smith,  21  Kan.  412, 
30  Am.  Rep.  433,  which,  however,  involved 
the  right  of  a  vendor  of  real  estate  to  re- 
scind for  fraud  practised  upon  him  by  the 
purchaser.  The  question  as  to  the  effect  of 
delay  was,  however,  considered  as  applica- 
ble to  that  right  generally,  without  refer- 
ence to  which  party  of  the  contract  was 
seeking  to  exercise  it.  On  this  point  the 
court  said :  "It  is  generally  true  tnat  where 
anything  of  value  has  been  received  by  the 
defrauded  party,  he  must  not  only  tender 
back  all  he  has  received,  but  the  rescission 
must  be  prompt  or  within  a  reasonable 
time  after  the  fraud  is  discovered;  but 
mere  delay  in  rescinding  the  fraudulent  con- 
tract does  not  take  away  the  right, — such 
delay  being  material  pr^hcipally  as  it  fur- 
nishes evidence  of  an  election-  to  affirm." 
As  sustaining  this  proposition,  the  court  al- 
so quotes  with  approval  from  Clough  v. 
London  &  N.  W.  R.  Co.  L.  R.  7  Exch.  26,  as 
follows:  "In  such  cases  the  question  is, 
Has  the  person  on  whom  fraud  was  prac- 
tised, having  notice  of  the  fraud,  elected  not 
to  avoid  the  contract,  or  has  he  elected  to 
avoid  it,  or  has  he  made  no  election? 
We  think  that  so  long  as  he  has  made  no 
election,  he  retains  the  right  to  determine  it 
either  way,  subject  to  this,  that  if,  in  the 
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The  decree  of  the  court  below  was  tliat  | 
the  complainant  was  entitled  to  the  relief 
sought  for,  and  that  "the  prayer  of  lier  bill 
be  and  the  same  is  hereby  granted,"  that 
the  sale  be  rescinded,  and  that  the  defend- 
ants repay  to  the  complainant  the  purchase 
price  with  interest,  and,  in  addition  thereto, 
a  further  sum  for  improvements  and  so 
forth,  to  be  ascertained  by  a  reference  to 
a  master.  From  this  decree,  the  defendants 
have  appealed. 

The  following  is  the  opinion  of  Howell, 
V.  C.  (orally)  : 

"This  bill  is  filed  by  Mrs.  Faulkner,  the 
wife  of  Alfred  Faulkner,  against  John  Wass- 
mer  and  Henry  M.  Radcliffe,  for  the  pur- 
pose of  rescinding  a  deed  of  conveyance  of 
lands   on   Smith   street,   in   the  village   of 


Irvington.  The  deed  was  dated  on  the  Ist 
day  of  July,  1908,  was  acknowledged  on  the 
9th  day  of  July,  1908,  and  was  recorded  on 
the  same  day.  It  conveys  to  Mrs.  Faulkner 
a  lot  of  land  on  Smith  street  subject  to  cer- 
tain restrictions  which  are  fully  set  out  in 
the  deed,  and  are  fully  copied  in  the  bill  of 
complaint.  The  evidence  shows  that  Mr. 
Faulkner  first  saw  the  land  in  question 
about  the  4th  day  of  May,  1908,  and  that 
within  a  day  or  two  after  that  he  saw  Mr. 
States,  who  is  a  real -estate  agent,  and  who 
was  specially  authorized  by  Mr.  Wassmer 
and  Mr.  RadclifTe  to  make  sales  of  the  lands 
in  question.  The  bill  charges  that  Mr. 
Wassmer  and  Mr.  Radcliffe  were  partners 
in  the  enterprise,  although  the  lands  which 
they  were  disposing  of  were  held  in  severalty 


interval  whilst  he  is  deliberating,  an  inno- 
cent third  party  has  acquired  an  inteiest 
in  the  property,  or,  if,  in  consequence  of  his 
delay,  the  position  of  the  wrongdoer  is  af- 
fected, it  will  preclude  him  from  exercising 
his  right  to  rescind.  Lapse  of  time  without 
rescinding  would  furnisn  evidence  that  the 
defrauded  party  has  determined  to  affirm  the 
contract,  and  when  the  lapse  of  time  is  great, 
it  probably  would  in  practice  be  treated  as 
conclusive  evidence  to  show  that  he  has  so 
determined." 

While  the  two  cases  immediately  preced- 
ing state  the  general  rule  applicable  alike  to 
proceedings  by  a  defrauded  party  to  a  con- 
tract, whether  relating  to  realty  or  person 
alty,  to  rescind,  as  affected  by  his  delay, 
it  should  be  remembered,  in  applying  this 
general  principle  to  the  right  of  a  pur- 
chaser of  real  estate  to  rescind,  that  gener- 
ally he  is  in  possession  of  the  real  estate 
and  receiving  the  fruits  and  benefits  there- 
from, and,  hence,  it  is  his  duty  promptly  to 
exercise  the  right  after  obtaining  knowledge 
of  the  facts  authorizing  it. 

It  is  of  the  essence  of  the  right  of  rescis- 
sion that  prompt  action  to  that  end  be 
taken  by  the  purchaser  after  obtaining 
knowledge  of  the  facts  upon  which  he  relies 
for  that  relief  (Evans  v.  Duke,  supra) ; 
such  right  must  not  be  slept  upon.  Prompt 
action  is  essential  (Slothower  v.  Oak  Ridge 
Land  Co.  2  Va.  Dec.  506,  27  S.  E.  4C6 )  ; 
an  unreasonable  delay  in  rescinding  after 
knowledge  cl  the  fraud  is  a  waiver  of  the 
right  (Leiker  v.  Henson  [Tenn.]  41  S.  W. 
862) ;  rescission  will  not  be  granted  a 
purchaser  of  real  estate  guilty  of  inexcusa- 
able  delay  in  seeking  relief  (Hagan  v.  Tay- 
lor, supra)  ;  he  must  rescind  as  soon  as  he 
discovers  the  defect;  otherwise  he  will  be 
deemed  to  have  waived  his  right  to  do  so 
(Owen  V.  Pomona  Land  &  W'ater  Co.  131 
Cal:  530,  63  Pac.  850,  64  Pac.  253)  ;  and  he 
must  show  that  he  has  exercised  reason- 
able diligence  in  ascertaining  the  facts  and 
in  seeking  his  remedy  after  discovery  of  the 
fraud  (Patten  v.  Stewart,  24  Ind.  332). 

But  mere  delay  of  three  and  one-half 
months,  where  possession  of  land  is  not 
taken  by  the  purchaser  and  there  is  no 
80  L.R.A.(N.S.) 


proof  of  any  change  of  conditions'which  will 
make  a  rescission  inequitable,  does  not  con- 
stitute a  waiver.  Lightcap  v.  Nicola,  34 
Pa.  Super.  Ct.  189. 

Where  the  purchaser  of  real  estate  was  a 
stranger  and  a  resident  of  another  state  at 
the  time  he  discovered  that  the  title  to  the 
property  was  not  as  represented,  and  at 
that  time  yellow  fever  was  prevalent  in  the 
locality  of  the  land,  a  delay  of  about  seven 
months  is  not  a  waiver  of  his  right  to  re- 
cind.  Orendorff  v.  Tallman,  90  Ala.  441, 
7  So.  821. 

A  delay  of  about  three  years  is  not  a 
waiver  of  the  right  to  rescind,  where  the 
purchaser  rescinded  as  soon  as  he  had 
knowledge  of  the  fraud  practised  upon  him, 
and  it  did  not  appear  that  the  rights  of 
third  parties  had  intervened,  nor  the  posi- 
tion of  the  vendor  substantially  changed. 
Grosh  V.  Ivanhoe  Land  &  Improv.  Co.  95 
Va.  161,  27  S.  E.  841. 

A  delay  of  about  four  years  after  enter- 
ing into  possession  of  the  purchased  land 
does  not  constitute  a  waiver  of  the  right  to 
rescind  for  fraudulent  representations  as  to 
the  quantity  thereof,  where  the  offer  to  re- 
scind was  made  within  eight  months  after 
the  purchaser  had  caused  a  survey  of  the 
land  to  be  made,  and  thus  for  the  first 
time  obtained  accurate  knowledge  of  the 
fraud.  Quarg  v.  Scher,  136  Cal.  406,  69 
Pac.  96. 

A  delay  of  six  months  is  not  unreason- 
able where  it  does  not  appear  that  the 
fraud  was  sooner  discovered.  Concord  Bank 
V.  Gregg,  14  N.  H.  331. 

What  is  a  reasonable  time  or  undue  de- 
lay in  rescinding  a  contract  for  purchase  of 
real  estate,  where  the  facts  are  not  in  dis- 
pute, is  a  question  of  law  for  the  court;  of 
course,  when  the  facts  are  in  dispute,  the 
question  is  for  the  jury.  Davis  v.  Stuard, 
99  Pa.  295. 

b.  When  delay  excused. 

1.  Dismissal   of  prior  suit. 

Delay  in  rescinding  a  purchase  of  real 
estate   by   the   purchaser   does   not  always 
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by  them.  Mr.  Faulkner  had  notice  that  the 
lands  were  restricted.  He  saw  a  large  sign 
on  one  of  the  lots  near  the  corner  of  Smith 
street  and  Clinton  avenue,  which  contained 
the  information  that  the  land  in  that  neigh- 
borhood was  restricted  land.  In  order  to 
ascertain  what  the  restrictions  were,  he 
went  to  see  Mr.  States,  who  showed  him  n, 
typewritten  copy  of  the  restrictions,  and 
stated  to  him  that  the  land  in  that  neighbor- 
hood was  restricted  in  that  manner;  and 
Mr.  Faulkner  says  in  addition  to  that  that 
Mr.  States  told  him  that  the  restrictions 
were  matters  of  record.  Some  days  after 
that,  one  evening  while  Mr.  and  Mrs.  Faulk- 
ner and  their  daughter  were  examining  the 
premises,  Mr.  Wassmer  appealed,  and  there 
was  still  further  conversation  about  the  re- 


strictions, and  on  those  occasions,  one  or 
more  of  them,  the  extent  of  the  tract  of  land 
owned  by  them  and  so  restricted  was  talked 
about,  and  the  extent  and  area  of  the  re- 
strictions discussed.  The  evidence  indicates 
to  my  mind  that  probably  Mr.  Wassmer 
and  Mr.  RadclifTe  intended  to  restrict  the 
whole  tract  by  a  general  scheme  which  was 
embodied  in  the  typewritten  statement  that 
they  gave  to  Mr.  States  to  show  to  intend- 
ing purchasers.  Now  that  was  the  situa- 
tion at  the  time  that  Mr.  Faulkner  paid  the 
first  $25.  That  I  think  was  on  the  5th  day 
of  May,  1908,  and  Mr.  Faulkner  is  chargeable 
with  notice  of  restrictions  of  some  sort  or 
other  by  the  receipt  which  he  took  at  that 
time,  because  that  states  that  the  convey- 
ance was  to  be  made  subject  to  restrictions, 


amount  to'  a  waiver,  but  such  delay  may  be 
explained  by  .showing  that  the  delay  was  con- 
sistent with  his  right  to  disafTirm  the  con- 
tract, and  inconsistent  with  the  theory  of 
thereby  affirming  it.  Thus,  a  bill  by  a  pur- 
chaser of  real  estate  to  rescind  ^  purchase 
is  not  demurrable  for  laches  where  it  shows 
that  a  prior  bill  for  the  same  relief  was 
filed  within  three  months  from  the  discov- 
ery of  the  fraud;  that  this  bill  was  dis- 
missed for  want  of  proper  parties,  and 
within  a  reasonable  time  thereafter  the  bill 
demurred  to  was  filed.  Henninger  v.  Ileald, 
61  N.  J.  Eq.  74,  26  Atl.  449. 

The  fact  that  a  suit  to  rescind,  com- 
menced upon  the  day  the  purchaser  ob- 
tained knowledge  of  grounds  for  rescission, 
was  dismissed  about  a  year  thereafter,  does 
not  constitute  laches  where  a  new  suit 
was  commenced  the  dav  of  the  dismissal  of 
the  prior  one.  Hartwig  v.  Clark,  138  Cal. 
668,  72  Pac.  149. 

A  delay  of  about  three  months  on  the 
part  of  a  purchaser  of  real  estate  in  com- 
mencing a  proceeding  to  rescind  a  purchase 
IB  excused  by  showing  that  a  similar  suit 
was  previously  commenced  in  the  United 
States  court  and  discontinued  upon  a  plea 
by  defendant  to  the  jurisdiction  of  the 
court.  California  Farm  &  Fruit  Co.  v. 
Schiappa-Pietra,  151  Cal.  732,  91  Pac.  693. 

2.  Pending   litigation. 

Where  a  defect  in  title  depends  upon  a 
question  of  fact,  and  litigation  with  refer- 
ence thereto  is  assumed  by  the  vendor,  the 
vendee  is  entitled  to  await  the  outcome  of 
such  litigation  before  exercising  his  right 
to  rescind  for  such  defect.  Nealon  v.  Hen- 
ry, 131  Mass.  153. 

And  a  purchaser  of  real  estate  who  is 
merely  a  party  with  the  vendor  to  a  pro- 
ceeding afTecting  the  title  thereto  is  not 
required  in  such  suit  to  assert  his  right 
to  the  same;  it  is  suflTicicnt  if  he  commences 
proceedings  after  the  termination  of  the 
suit  wherein  the  invalidity  of  the  title  of 
his  vendor  is  determined.  Olschewske  v. 
Kinjf,  43  Tex.  Civ.  App,  474,  96  S.  W.  666. 

The  mere  assertion  of  an  adverse  claim 
30  L.R.A.(N.S.^ 


to  real  estate  by  a  stranger  does  not  justify 
a  purchaser  thereof  in  pronouncing  the  title 
bad,  and  thereupon  rescinding  his  contract 
of  purchase;  and  where  an  action  is  brought 
upon  the  adverse  claim,  and  the  vendor 
assures  the  purchaser  that  there  is  nothing 
in  the  claim,  and  after  an  adverse  judg- 
ment in  the  lower  court,  he  makes  similar 
representations  and  gives  the  purchaser  to 
understand  that  he  has  appealed  from  such 
judorment,  and  that,  upon  such  appeal,  he 
will  establish  his  title,  a  delay  by  the  pur- 
chaser of  three  months  after  the  rendition 
of  the  judgment,  before  rescinding,  does  not 
show  that  he  had  not  exercised  reasonable 
diligence  in  his  rescission.  Wilcox  v.  Lat- 
tin,  93  Cal.  588,  29  Pac.  226;  Lattin  v. 
Wilcox  (Cal.)  29  Pac.  228. 

Under  very  similar  circumstances,  in 
Read   v.   Loftus,    82    Kan.   485,   —   L.R.A. 

(N.S.)  — ,  108  Pac.  850,  the  court  said 
that  the  question  whether  the  purchaser  of 
real  estate  had  waived  objections  to  the  ti- 
tle   was   clearly   one    of    fact,    and    added: 

"The  mere  circumstance  that  he  took  and 
held  possession  of  the  property  is  not  con- 
clusive. Possession  was  expressly  stipulated 
for  in  the  contract,  and  his  continuance  in 
holding  it  is  explained  by  the  repeated 
promises  of  the  defendants  to  remove  the 
objections.  The  nature  of  the  remedy  which 
they  proposed,  namely,  a  suit  to  quiet  ti- 
tle, would  necessarily  require  time,  and  a 
reasonable  delay  for  that  purpose  should 
not  be  construed  as  a  waiver  until  some  act 
was  done  or  notice  given  evincing  an  inten- 
tion to  refuse  to  comply  with  the  promise.** 

3.  Acts  of  vendor f  negotiations,  etc. 

The  failure  to  obtain  knowledge  of  a  de- 
fect in  the  title  of  real  estate  purchased,  for 
about  four  years  after  the  purchase,  and  a 
delay  thereafter  of  about  nine  months  be- 
fore commencing  proceedings  to  rescind,  do 
not  constitute  laches,  where  the  land  is  lo- 
cated in  another  state,  and  the  vendor  has 
lulled  the  purchaser  in  a  false  security  by 
repeated  representations  that  the  title  is  alt 
right.  Campbell  v.  Spears,  120  Iowa,  670, 
94  N.  W.  1126. 
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a  copy  of  which  had  been  previously  shown 
to  him  by  Mr.  States  in  his  conversation 
with  Mr.  States;  but  I  think,  on  the  whole, 
that  Mr.  Faulkner,  acting  on  behalf  of  his 
wife,  and  Mrs.  Faulkner,  acting  on  her  own 
behalf,  were  justified  in  believing  that  the 
tract  of  land  which  was  pointed  out  to  them 
by  Wassmer  and  by  States  as  the  tract  of 
land  that  was  owned  by  Wassmer  and  Rad- 
cliife  was  restricted  throughout  in  accord- 
ance with  the  restrictions  tliat  were  shown 
to  them  by  Mr.  States.  They  were  under 
no  obligation  (as  contended  by  the  com- 
plainant) to  go  to  the  public  records  to 
find  out  whether  the  restrictions  were  on 
record.  They  had  the  right  to  rely  on  the 
statements  made  to  them  by  Mr.  States  and 
the  owner  of  the  property. 


"Now  I  take  it  that  there  was  a  represen- 
tation  made  by  Mr.  Wassmer  and  Mr.  Rad- 
clifi'e,  either  personally  or  through  their 
agent,  that  this  whole  tract  was  restricted 
in  accordance  with  the  plan  of  restrictions 
disclosed  by  Mr.  States.  I  think  that  was 
a  statement  which  led  the  Faulkners  to 
make  the  purchase.  I  think  that  was  a 
statement  of  material  fact,  and  that  a  mis- 
representation in  regard  to  it  would  entitle 
them  to  relief.  Now  what  is  meant  by  re- 
strictions, restrictions  of  the  whole  tract? 
Why  surely  not  something  that  is  tempo- 
rary, but  something  that  is  permanent, 
something  that  runs  with  the  land,  some- 
thing that  is  enforceable  by  somebody,  and 
in  this  case  I  should  say  enforceable  by  Mrs. 
Faulkner,  the  purchaser  of  a  portion  of  the 


Where  the  vendee  of  land  under  an  ex- 
ecutory contract  paid  all  of  the  purchase 
price  except  $1,  which  was  to  be  paid  when 
the  deed  tnereto  was  executed  by  the  vendor, 
which  was  to  be  executed  when  he  filed  a 
plat  of  the  land,  a  delay  by  the  vendee  of 
about  eight  years  is  not  a  waiver  of  his 
right  to  rescind,  where  he  was  waiting 
for  the  vendor  to  execute  the  deed  and  file 
a  plat  of  the  land,  he  commencing  his 
action  to  rescind  within  about  a  year  from 
the  denial  by  the  vendor  of  his  right  to  a 
deed  according  to  the  plat,  which  the  vendor 
also  refused  to  file.-  Isaacs  v.  Bardon,  114 
Wis.  142,  89  N.  W.  913. 

So,  where  the  purchaser  of  real  estate, 
after  obtaining  knowledge  that  a  fraud  had 
been  practised  upon  him  in  the  sale  of  the 
property,  notified  the  vendor  of  i^is  repu- 
diation of  the  contract,  and  invited  him  to 
test  in  an  action  at  law  its  validity,  if  he 
was  unwilling  to  take  the  property  back 
and  release  the  purchaser,  it  did  not  con- 
stitute laches  defeating  the  right  to  rescind, 
for  the  purchaser  to  await  action  on  the 
part  of  the  vendor,  although  for  a  period 
of  some  time.  Barnard  v.  Riendeau,  31 
Can.  S.  C.  234. 

And  if  the  vendor  in  effect  suggests  that 
if  time  is  given  him,  the  misrepresentation 
complained  of  by  the  purchaser  will  be 
cured,  and  he  put  in  as  good  position  as  if 
the  representation  had  been  true,  a  delay 
on  the  part  of  the  purchaser  thus  induced 
does  not  waive  his  right  to  rescind  upon  the 
vendor's  failure  to  make  good  his  sugges- 
tion.    Tibbatts  v.  Boulter,  73  L.  T.  N.  S. 

534. 

A  delay  of  about  fifteen  months-,  during 
which  time  the  parties  were  negotiating  for 
settlement  of  the  matters  consituting  the 
grounds  upon  which  the  purchaser  based 
his  right  to  rescind,  is  not  a  waiver  of  the 
right.  Clapp  v.  Greenlee,  100  Iowa,  686, 
69  N.  W.  1049. 

So,  a  delay  of  five  months  during  which 
there  are  negotiations  for  settlement  is  not 
fatal  to  the  right  to  rescind.  Rackemann 
V.  Riverbank  Improv.  Co.  167  Mass.  1,  57 
Am.  St.  Rep.  427,  44  N.  E.  990. 

Compare  with  Follett  v.  Brown,  188 
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111.  244,  58  N.  E.  943,  which  holds  that  a 
delay  of  six  months  after  knowledge  of 
fraud  authorizing  the  purchaser  to  rescind 
a  purchase  of  real  estate,  together  with  the 
exercise  by  him  of  acts  of  ownership  over 
the  property,  is  a  waiver  of  his  right  to 
rescind,  although  within  about  a  month  aft- 
er discovering  the  fraud,  he  approached 
the  vendor  with  reference  to  the  matter, 
and  he  agreed  to  take  the  property  back  in 
about  six  months,  without,  however,  agpree- 
ing  as  to  the  terms. 

///.  Delay  coupled  with  other  acta. 

As  already  seen,  mere  delay  by  a  pur- 
chaser of  real  estate  to  assert  his  right  to 
rescind  may  amount  to  a  waiver  thereof, 
so  delay  when  coupled  with  affirmative  acts 
on  his  part  recogfnizing  the  validity  of  the 
contract  or  its  bindinsr  effect  is  conclu«W'e 
evidence  of  a  waiver  of  his  right  to  rescind, 
unless  explained  by  him.  Scheftel  v.  Hays, 
7  C.  C.  A.  308,  19  U.  S.  App.  220,  58  Fed. 
457  (delay  of  three  years  and  making  claim 
on  vendor  for  damages  for  the  fraud)  ; 
Delano  v.  Jacoby,  96  Cal.  275,  31  Am.  St. 
Rep.  201,  31  Pac.  290  (two  years  and  mak- 
ing payments  upon  purchase  price)  ;  Hous- 
ton V.  Hurley,  2  Del.  Ch.  247  (several  years 
and  paying  taxes  assessed  against  the  prop- 
erty) ;  Provident  Loan  Trust  Co.  v.  Mc- 
intosh, 68  Kan.  452,  76  Pac.  498,  1  A.  &  E. 
Ann.  C&s.  906  (three  years  and  collecting 
rents  from  the  propertv)  ;  Haldane  v. 
Sweet,  56  Mich.  196,  20  X.  W.  902  (over 
six  years,  making  payments  on  purchase 
price  and  changes  in  the  proJ)ertv)  ;  Wylie- 
V.  Gamble,  95  Mich.  564,  55  N.  W.'377  (over 
two  years  and  obtaining  time  for  payments 
on  purchase  price  and  attempting  to  con- 
tract with  the  vendor  to  lumber  the  land) ; 
Bennett  v.  Hickey,  112  Mich.  379,  70  N.  W. 
900  (six  months  and  making  payments  on 
the  contract  of  purchase)  ;  Mestler  v.  Jef- 
fries, 145  Mich.  598,  108  N.  W.  994  (over 
a  year  and  making  payments  on  the  con- 
tract of  purchase)  ;  Eibel  v.  Von  Fell,  55 
N.  J.  Eq.  670,  38  Atl.  201  (two  and  one-half 
to  three  and  one-half  years  and  leasing  the 
property  and  paying  upon  a  mortgage  giv- 
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restricted  land.  And  it  becomes  a  very  ma- 
terial fact  in  the  case,  I  think,  to  deter- 
mine just  exactly  what  is  meant  by  the 
statement  that  laras  made  to  them  by  Mr. 
States  and  by  the  owners.  I  think  that 
there  was  a  statement  made  that  the  whole 
tract  was  restricted,  and  that  they  had  a 
right  to  act  upon  the  statement  and  to  pay 
their  money  and  close  up  the  deal,  believ- 
ing that  that  statement  was  true. 

''Now  what  was  the  situation  at  the  time 
the  statement  was  made?  The  statement 
was  made  I  believe  in  the  early  part  of  May, 
1908.  At  that  time  a  lot  had  been  agreed 
to  be  sold  to  Mr.  Krah  by  an  agreement  in 
writing  which  contained  no  restrictions 
whatever.  I  do  not  see  how  I  can  keep  the 
Krah  Case  out  of  this  case.    It  was  tried  be- 


fore me  by  counsel  who  is  engaged  in  this 
case.  The  defendants  were  the  same  per> 
sons  who  are  the  defendants  in  this  case, 
and  I  hardly  see  how  I  can  say  that  I  do 
not  know  about  it.  That  case  came  to  a 
final  hearing,  and  under  the  circumstances 
and  under  the  evidence  in  that  case,  the 
opinion  of  the  court  was  that  Mr.  Krah  was 
entitled  to  a  deed  containing  no  restrictions. 
Now,  it  appears,  also,  that  at  that  time 
(that  is,  at  the  time  of  the  delivery  of  the 
Faulkner  deed)  a  conveyance  had  been  made 
to  Mr.  Williams,  also  without  restrictions. 
It  also  appears  by  the  testimony  in  this 
case  that  there  were  three  mortgages  made 
upon  three  separate  parcels  of  land  belong- 
ing to  this  tract  to  three  several  building 
and  loan  associations.     Those  three  mort- 


en  for  a  portion  of  the  purchase  price)  ; 
Kaufmann  v.  McLaughlin,  24  Misc.  603,  64 
N.  Y.  Supp.  160  (one  year  and  collecting 
the  rents  and  making  payments  on  a  pur- 
chase price  mortgage) ;  Annis  v.  Burnham, 
15  N.  D.  677,  108  N.  W.  649  (six  months 
and  expressly  recognizing  the  validity  of  the 
contract) ;  Kenner  v.  Goodloe,  2  Handy 
(Ohio)  283  (four  years  and  offering  to  pay 
in  a  manner  difTerent  from  contract) ;  Max 
Meadows  Land  &  Improv.  Co.  v.  Brady,  92 
Va.  71,  22  S.  E.  845  (over  a  year  and  pay- 
ing instalment  on  purchase  price)  ;  State 
Bank  v.  Brown,  142  Iowa,  190,  134  Am.  St. 
Rep.  412,  119  N.  W.  81  (about  three  years 
and  selling  portion  of  the  land) ;  Deuts- 
mann  v.  Kuntze  (Iowa)'  126  N.  W.  1007 
(five  months  and  paying  on  purchase  price). 

IV.  Selling  or  offering  property  for 

sale. 

It  is  fatal  to  the  right  to  rescind  for  the 
vendee  to  delay  for  about  three  months  aft- 
er obtaining  knowledge  of  the  facts,  where 
the  delay  was  at  a  time  when  the  real -es- 
tate market  was  feverishly  active,  and  dur- 
ing which  time  he  attempted  with  reason- 
able hope  of  success  to  sell  the  property  at 
an  increased  price  (Kornblum  v.  Arthurs, 
164  Cal.  246,  97  Pac.  420) ;  the  right  to  re- 
scind for  failure  by  the  vendor  to  furnish  an 
abstract  according  to  his  agreement  is  also 
waived  by  offering  the  property  for  sale 
(Boulware  v.  Crohn,  122  Mo.  App.  671,  99 
S.  W.  796) ;  and  offering  the  property  for 
sale  at  public  sale,  listing  it  with  brokers 
for  sale,  and  paying  a  mortgage  thereon,  is 
also  a  waiver  (Marshall  v.  Oilman,  47 
Minn.  131,  49  N.  W.  688;  Colyer  v.  Thomp- 
son,  2  T.  B.  Mon.  16) ;  so,  also,  is  the  leas- 
ing of  the  property,  collecting  the  rents,  and 
endeavoring  to  sell  or  dispose  of  the  proper- 
ty (Scott  V.  Walton,  32  Or.  460,  52  Pac. 
180) ;  or  by  contracting;  for  the  sale  of  a 
portion  of  the  realty  (Smith  v.  Busby,  15 
Mo.  388,  57  Am.  Dec,  207)  ;  or  selling  the 
land  to  a  third  person  (Colyer  v.  Thompson, 
supra) ;  or  a  portion  of  it  (Akerly  v.  Vilas, 
21  Wis.  88). 

Platting  the  land  and  selling  a  small 
30  L.R.A.(N.S.) 


portion  of  it  before  discovering  that  he  had 
been  defrauded  in  its  purchase  is  not  a 
waiver  by  the  purchaser  of  the  right  to  re- 
scind, where  he  can  restore  the  property  to 
the  vendor.  Jandorf  v.  Patterson,  ^0  Axich. 
40,  51  N.  W.  362. 

Listing  the  property  for  sale  prior  to  as- 
certaining that  vendor  would  not  furnish  a 
good  abstract  of  title,  according  to  his  con- 
tract, does  not  estop  the  purchaser  for  re- 
scinding, it  not  appearing  that  the  vendor 
was  misled  thereby  to  his  prejudice.  Fa- 
gan  V.  Hook,  134  Iowa,  381,  105  N.  W.  166, 
111  N.  W.  981. 

F.  Leasing,  etc. 

A  purchaser's  right  to  rescind  a  purchase 
of  real  estate  is  deemed  to  have  been  waived 
if  he,  with  knowledge  of  the  facts  authoriz- 
ing a  rescission,  exercises  such  rights  of 
ownership  over  the  property  as  the  leasing 
of  it.  Shappirio  v.  Goldberg,  192  U.  S. 
232,  48  L.  ed.  419,  24  Sup.  Ct.  Rep.  259 
(collecting  rents  and  negotiating  for  the 
future  rental  of  the  property)  ;  Precious 
Blood  Sec.  V.  Elsythe,  102  Tenn.  40,  50  S. 
W,  759;  Pollock  V.  Smith,  49  Neb.  864,  69 
N.  W.  312.    And  see  Scott  v.  Walton,  supra. 

Also  by  renting  a  dwelling  house  upon 
the  property,  making  valuable  improve- 
ments, and  allowing  a  default  judgment 
to  be  taken  as^ainst  him  for  the  purchase 
price.    Lockrid&:e  v.  Foster,  6  111.  569. 

But  where  the  purchaser  of  real  estate 
had  informed  the  vendor  of  his  repudia- 
tion of  the  contract  on  the  ground  of  fraud, 
and  had  invited  him  to  test  the  validity  of 
the  contract  in  an  action  at  law,  if  he  was 
unwilling  to  rescind,  he  did  not  waive  his 
right  of  rescission,  and  ratify  the  contract, 
by  remaining  in  possession  of  the  proper- 
ty and  collecting  rents  while  he  was  await- 
ing action  on  the  part  of  the  vendor.  Bar- 
nard V.  Riendeau,  supra. 

VI.  Expressly    recognizing    contract. 

A  purchaser  of  real  estate  will  lose  his 
right  of  rescission  if  he,  with  knowledge  of 
the  facts  entitling  him  to  rescind  his  pur- 
chase, aflBrmatively  recognizes  the  validity 
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gages  were  put  in  evidence,  and  it  appears 
upon  an  inspection  of  them  that  they  con- 
tained no  restrictions.  It  also  appears  by 
the  evidence  of  Mr.  Wassmer  himself  that 
there  are  upon  the  tract  or  were  then  upon 
the  tract  other  mortgages,  and  that  the 
whole  number  put  by  them  upon  the  prop- 
erty was  thirteen  or  fourteen,  and  that  none 
of  them  contained  any  restrictions.  I  con- 
sider that  a  very  important  element  in  this 
ease.  While  it  is  true,  as  is  argued  on  be- 
half of  the  defendant,  that  mortgages  are 
mere  security  for  the  repayment  of  moneys 
loaned  on  the  faith  of  them,  it  is  likewise 
true  that  at  law  the  mortgagee  has  an  addi- 
tional right,  namely,  to  take  possession  of 
the*  property  mortgaged  in  case  of  a  de- 
fault.    In  such  case  he  may  foreclose  his 


mortgage,  and  the  person  who  takes  the 
sheriff's  deed  would  take  title  free  and  clear 
of  ail  the  restrictions,  unless  it  could  be 
shown  positively  and  directly  that  the  build- 
ing and  loan  association  was  duly  informed 
of  the  restrictions  at  the  time  it  took  its 
mortgage.  That  brings  up  anotlier  ques- 
tion, too, — whether,  by  the  making  of  those 
mortgages  without  restrictions,  the  defend- 
ants evinced  an  intention  to  abandon  the 
restrictions.  It  is  difficult  to  say  whether 
it  would  have  that  effect,  whether  it  would 
have  the  effect  of  an  abandonment,  from 
the  view  point  of  their  intention ;  but  from 
the  view  point  of  actuality,  is  it  not  an 
abandonment?  Is  it  not  a  giving  up  by 
them  of  their  right  to  control  these  mort- 
gaged premises?    Although  they  may  have 


of  the  contract  by  doing  some  act  based 
thereon  or  making  some  claim  thereunder; 
as  by  asserting  his  title  in  a  collateral  suit 
(Akerly  v.  Vilas,  supra)  ;  or  defending  his 
right  to  possession  in  an  action  against  him 
by  the  vendor  (Corbett  v.  Schulte,  119  Mich. 
249,77  N.  W.  947) ;  or  defending  the  fore- 
closure of  a  purchase  price  mortgage  with- 
out offering  to  put  the  vendor  in  statu  quo 
(National  Bank  v.  Levanseler,  115  Mich. 
372,  73  N.  W.  399);  also  by  requiring  a 
subsequent  purchaser  to  furnish  an  abstract 
of  title,  and  negotiating  with  him  in  refer- 
ence to  future  payments  on  the  contract  of 
purchase  (Kreibich  v.  Martz,  119  Mich. 
343,  78  N.  W.  124);  or  by  entering  into 
additional  stipulations  with  vendor  in  ref- 
erence to  the  contract  (Griggs  v.  Woodruff, 
14  Ala.  9) ;  or  extending  the  time  to  the 
vendor  to  prove  his  title,  making  payments 
on  the  purchase  price,  and  making  im- 
portant alterations  in  the  premises  (Cas- 
well V.  Black  River  Cotton  &  Woolen  Mfg. 
Co.  14  Johns.  453) ;  or  executing  renewal 
mortgages  (Ruhl  v.  Mott,  120  Cal.  668,  53 
Pac.  304)  ;  also  by  arbitrating  the  question 
of  fraud  and  executing  to  the  vendor  a  note 
due  him  according  to  such  arbitration  (Ed- 
wards v.  Roberts,  7  Smedes  &  ^I.  544 ) . 

But  payment,  of  a  note  held  by  third  per- 
son given  for  portion  of  purchase  price  does 
not  deprive  the  purchaser  of  the  right  to 
prosecute  his  suit  then  pending  for  a  re- 
scission of  the  purchase.  Breaux  v.  Sarvoie, 
39  La.  Ann.  243,  1  So.  614. 

The  purchaser  does  not  waive  the  fraud 
arising  from  a  defective  title,  by  sending  a 
deed  to  an  insurance  company  to  enable 
them  to  obtain  a  description  of  the  land  in 
order  to  examine  the  title.  The  fact  that, 
without  his  consent  or  knowledge,  the  com- 
pany caused  the  deed  to  be  recorded  is  of  no 
significance.  Muller  v.  Palmer,  144  Cal. 
305,  77  Pac.  954. 

Merely  demanding  from  the  tenant  of  the 
vendor  the  possession  of  the  premises,  where 
the  demand  was  made  without  full  knowl- 
edge of  the  fraud,  does  not  constitute  an 
election  by  the  vendee  to  affirm  the  fraud, 
where  immediate  steps  were  taken  to  re- 
Bcind  ns  soo"  "»  full  knowledge  of  the  fraud 
80  L.R,A.(N.S.) 


was  had.    Annis  v.  Ferguson,  27  Ky.  L.  Rep. 
56,  84  S.  W.  553. 

VII.  Acceptance  of  deed  with  Tcnawl' 
edge  of  defect  in  title. 

If  the  purchaser  of  real  estate,  with 
knowledge  of  a  defect  in  the  vendor's  ti- 
tle, accepts  a  deed  with  covenants  of  title, 
he  thereby  waives  his  right  to  rescind  on 
that  ground.  Royster  v.  Shackleford,  5 
Litt.  ( Ky. )  228 ;  Russell  v.  Handy,  22  Ky. 
L.  Ren.  933,  59  S.  W.  320;  Gale  v.  Conn,  3 
J.  J.  Marsh.  538;  Beck  v.  Simmons,  7  Ala. 
71;  Kingman  &  Co.  v.  Stoddard,  29  C.  C.  A. 
413,  57  U.  S.  App.  379,  85  Fed.  740. 

If  the  vendee  had  an  opportunity  to  in- 
vestigate the  title,  and  did  not  do  so,  it  will 
be  presumed  that  he  relied  upon  the  war- 
ranties in  his  deed,  and  his  relief  will  be 
restricted  to  such  warranties.  Van  Lew  v. 
Parr,  2  Rich.  Eq.  321. 

VIII.  Miscellaneotis, 

A  purchaser  of  real  estate,  by  making 
improvements  thereon  after  knowledge  of 
facts  authorizing  him  to  rescind  the  pur- 
chase, waives  his  right  so  to  do  (Vaughn  v. 
Smith,  34  Or.  54,  55  Pac.  99)  ;  also,  where 
he  takes  possession  of  the  property,  keeps 
it  for  many  years,  and  confesses  judgment 
in  an  action  on  the  notes  given  for  the  pur- 
chase price  (Roach  v.  Rutherford,  4  De- 
sauss.  126,  6  Am.  Dec.  606)  ;  or  remains  in 
possession,  enjoying  the  advantages  and 
*  benefits  therefrom,  without  complaint  or 
ofTer  to  rescind,  until  required  to  perform 
the  obligations  of  the  contract  of  purchase 
(McCourt  v.  Johns,  33  Or.  561,  53  Pac. 
601)  ;  or  continues  to  work  a  mine  in  the 
property  for  a  number  of  years  (Richardson 
V.  Lowe,  79  C.  C.  A.  317,  149  Fed.  025); 
or  pays  monthly  instalments  upon  the  prop- 
erty as  they  fall  due,  until  the  rental  value 
has  decreased  about  one  half  (Hudson  v. 
Waugh,  93  Va.  518,  23  S.  E.  530). 

Merely  giving  one  reason  for  refusing  to 
carry  out  a  contract  for  the  purcliase  of 
real  estate  is  not  a  waiver  by  the  purchaser 
of  other  objections.  Boulware  v.  Crohn,  1.22 
Mo.  App.  571,  99  S.  W.  796. 
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been  conveyed  subsequently  to  the  making 
of  the  mortgages,  subject  to  restrictions,  \ 
would  not  a  foreclosure  of  the  mortgage  cut 
out  the  restrictions  ?  I  mean  actual  restric- 
tions put  in  a  deed  after  a  mortgage  w:is 
made,  wouldn't  a  foreclosure  of  a  mortgage 
cut  out  those  restrictions?  That  I  under- 
stand is  the  situation.  There  may  be  some 
doubt  as  to  whether  the  intention  that  Mr. 
Wassmer  and  Mr.  RadclifTe  had  in  mind  to  re- 
strict this  property  was  given  such  public- 
ity and  efficiency  as  to  bind  people  who 
sliould  purchase  a  portion  of  the  property. 
Of  course,  I  do  not  think  it  would  bind 
people  to  whom  no  notice  of  it  ever  came; 
but  it  could  hardly  be  said  that  Mr.  Wass- 
mer could  have  restricted  his  property  by 
keeping  in  his  own  mind  the  fact  that  he 
did  restrict  it,  and  that  he  intended  to  re- 
strict it,  without  doing  something  to  actual- 
ly restrict  it.  What  did  he  do  when  the 
building  and  loan  associations  came  to  ex- 
amine the  property?  He  remembers  one  case  | 
in  which  he  notified  the  examining  commit-  | 
tee  of  the  building  and  k)an  associations, 
that  the  property  was  restricted;  but  they 
were  very  careful  not  to  put  any  restric- 
tions in  their  mortgage;  and  I  doubt  wheth- 
er notice  to  the  committee  would  be  notice 
to  the  building  and  loan  associations  any- 
how. 

"So  that  I  am  very  clear  that  there  was  a 


representation  made  by  the  defendant  WasS' 
mer  of  a  material  fact,  which,  at  tl)e  time  it 
was  made,  was  untrue,  and  that  the  com- 
plainant is  entitled  to  a  rescission  of  the 
contract  upon  equitable  terms. 

'  i'he  defendants  say  that  the  bill  is  filed 
for  the  purpose  of  recovering  damages, — no, 
not  for  the  recovery  of  damages,  much  less 
for  the  recovery  of  unliquidated  damages, 
because,  if  there  are  any  damages  follow- 
ing in  the  trial  of  this  transaction  as  set. 
out  in  the  bill,  they  are  not  unliquidated 
damages.  It  is  very  well  settled  in  New 
Jersey  now  by  the  recent  decision  of  our 
court  of  appeals,  that  this  court  will  not 
entertain  a  suit  for  unliquidated  damages, 
but  will  entertain  a  suit  for  liquidated  di^m- 
ages,  damages  that  can  be  liquidated,  dam- 
ages of  a  variety  that  do  not  have  to  go  to  a 
jury. 

"There  are  some  expenditures  here  which 
seem  to  me  to  be  chargeable  against  the  two 
defendants,  and  I  say  the  two  defendants  be- 
cause they  are  charged  in  the  bill  as  part- 
ners, and  they  admit  by  the  answer  that 
they  are  partners  in  this  whole  enterprise; 
and  therefore  whatever  personal  claim  would 
run  against  anybody  would  run  against  both 
of  them.  Therefore  I  say  that  the  complain- 
ant, on  the  rescission  of  this  deed  of  convey- 
ance, would  have  a  right  to  charge  against 
both  of  these  parties  whatever  amount  of 


By  pleading  fraud  and  misrepresentation 
in  an  action  by  the  vendor  on  notes  given 
for  the  purchaser  price,  and  not  seekins; 
a  rescission  of  the  purchase  on  that  ground, 
but  professing  to  be  anxious  to  keep  the 
property  if  the  title  is  perfected,  tlie  vendee 
waives  his  right  to  rescind  on  tiiat  ground. 
American  I^and  &  Tmprov.  Co.  v.  Crawford, 
19  Ky.  L.  Rep.  376,  40  S.  W.  072. 

IX,  What   is   sufficient   knowledge. 

Where  the  purchaser  of  real  estate  has 
evidence  sufficient  reasonably  to  actuate 
him  to  rescind,  and  on  which  he  has  once 
acted,  any  subsequent  discovery  of  cumula- 
tive evidence  cannot  operate  to  excuse  his 
waiver  of  the  fraud,  if  one  has  in  the  mean- 
time occurred,  or  to  revive  a  once  lost  right 
of  rescission.  Richardson  v.  Lowe,  supra; 
Brown  v.  Gordon-Tiger  Min.  &  Reduction 
Co.  44  Colo.  311,  97  Pac.  1042. 

But  where  the  full  extent  of  the  fraud 
is  not  immediately  discovered  by  the  pur- 
chaser, and  not  until  sometime  after  tak- 
ing possession  of  the  property,  his  retain- 
ing possession  after  a  partial  discovery  of 
the  fraud,  and  demanding  of  the  vendor  that 
he  remedy  the  defects  discovered,  is  not  a 
waiver  of  his  right  to  rescind  after  complete 
discovery  of  the  fraud,  although  he  also, 
while  retaining  possession,  made  payments 
upon  the  purchase  nrice.  Culver  v.  Avery, 
161  Mich.  322,  126  N.  W.  439. 

Extending  time  to  the  vendor  to  perfect 
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his  title  is  not  a  waiver  by  the  purchaser 
of  his  right  to  rescind  at  the  expiration 
of  the  time  as  extended,  where  time  is  of 
the  essence  of  the  contract  and  the  vendor 
failed  to  perfect  his  title.  Garrett  v.  Cohen, 
63  Misc.  450v  117  N.  Y.  Supp.  129. 

A  judgment  affecting  the  title  of  real  es- 
tate does  not  entitle  the  purchaser  thereof, 
prior  to  such  judgment,  under  an  executory 
contract,  to  rescind,  as  the  vendor  may 
procure  the  title  evidenced  by  such  judg- 
ment; hence,  it  is  not  laches  if  the  pur- 
chaser continue  under  his  contract  after 
rendition  of  the  judgment.  Latimer  v. 
Capay  Valley  Land  Co.  137  Cal.  286,  70 
Pac.  82. 

That  the  purchaser  of  real  estate  per- 
mitted some  three  months  to  elapse  after 
his  suspicions  were  aroused  that  the  wrong 
land  had  been  pointed  out  to  him  by  the 
vendor,  before  causing  a  survey  to  be  made, 
the  weather  in  the  meantime  being  inclem- 
ent, does  not  show  a  waiver  of  the  right 
to  rescind.  Freeman  v.  Glovd,  43  Wash. 
607,  86  Pac.  1051 ;  Freeman  v.  Gloyd,  43 
Wash.  736,  86  Pac.  1053. 

Where  the  purchaser  of  the  lot  by  ordi- 
nary diligence  might  have  ascertained  its 
boundaries  before  putting  valuable  improve- 
ments thereon,  he  cannot,  after  a  delay  of 
years,  rescind  the  sale  for  deficiency,  and 
require  the  vendor  to  pay  for  the  improve- 
ments which  were  evidently  made  in  bad 
faith.    King  v.  Sharp,  7  Ky.  L.  Rep.  307. 
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money  was  paid  out  by  her,  necessarily  paid 
out  by  her,  on  the  faith  of  the  instrument, 
because  I  am  going  to  limit  it  to  the  neces- 
sity,— necessarily  paid  out  by  her  in  con- 
sequence of  the  making  of  the  contract  and 
the  deed. 

"It  is  impossible  from  the  testimony  for 
me  to  tell  now  just  what  those  items  woyld 
be,  and  it  will  have  to  be  referred  to  a  mas- 
ter for  the  purpose  of  ascertaining  the  same, 
unless  ^counsel  can  agree. 

"Una  of  the  defenses  that  is  set  up  is  de- 
fense of  acquiescence,  and  consequently  of 
laches.  The  doctrine  relating  to  that  ques- 
tion is  pretty  well 'settled  in  New  Jersey  in 
the  case  of  Dennis  v.  Jones,  44  N.  J.  Eq.  513, 
6  Am.  St.  Rep.  899,  14  Atl.  913.  In  Dennis 
▼.  Jones  there  was  an  attempt  made  to  set 
aside  a  chattel  mortgage  on  the  ground  of 
fraud,  and  there  the  question  of  laches  was 
discussed,  and  it  was  held  that  in  case  of  a 
rescission  the  party  rescinding  the  contract 
must  bring  his  suit  at  the  very  earliest 
possible  moment.  But  I  do  not  think  a  de- 
lav  from  Auofust  until  November  is  such  a 
delay  as  would  admit  the  defense  of  laches. 
It  is  not  shown  that  during  that  period  the 
defendants'  situation  was  changed  at  all, 
and  it  does  ndt  appear  that  the  delay  has 
caused  the  defendants  any  damage. 

"1  will  advise  a  decree  in  accordance  with 
these  views." 

Mr.  Frank  E.  Bradner,  for  appellants: 

As  to  the  duty  of  the  defrauded  party  to 
rescind  promptly  see — 

(  lampitt  V.  Doyle,  73  N.  J.  Eq.  678,  70 
Atl.  129;  Conlan  v.  Roeraer,  62  N.  J.  L.  53, 
18  Atl.  858. 

Messrs.  Osborne  &  Astley,  for  respond- 
ent: 

Rescission  before  action  is  not  necessary. 

Du  Bois  V.  Nugent,  69  N.  J.  Eq.  146,  60 
Atl.  339. 

GarrI.«ion,  J.,  delivered  the  opinion  of 
the  court: 

We  agree  with  the  learned  vice  chancellor 


by  her  not  to  rescind,  to  which  conclusive 
effect  should  have  been  given. 

The  learned  vice  chancellor  was  in  error 
in  testing  the  complainant's  right  to  elect 
solely  by  the  doctrine  of  laches,  and  notably 
so  in  conceiving  that  the  decision  of  this 
court  in  Dennis  v.  Jones,  44  N.  J.  Eq.  613, 
6  Am.  St.  Rep.  899,  14  Atl.  913,  turned  upon 
that  doctrine,  which  in  point  of  fact  was  not 
even  mentioned  in  the  oprnion  of  Chancellor 
McGill  in  this  court.  IXmnis  v.  Jones  was 
decided,  not  upon  the  qua.<ii  estoppel  that  is 
involved  in  the  doctrine  of  laches,  but  upon 
a  totally  different  ground,  vxz.^  that  of  con- 
duct evidence. 

Authorities  cited  by  Chancellor  McGill 
had  settled  the  law  "that  the  defrauded 
party  to  a  conlrnct  has  but  one  election 
to  rescind,  that  he  must  exercise  that  elec- 
tion with  reasonable  promptitude  after  dis- 
covery of  the  fraud,  and  that  when  once  he 
elects,  he  must  abide  by  his  decision." 
Other  cases  cited  in  the  opinion  had  held 
that  "delay  in  the  rescission  of  the  contract 
is  evidence  of  a  waiver  of  the  fraud  and  an 
election  to  treat  the  contract  as  valid." 
The  approval  and  adoption  of  both  of  these 
lines  of  decision  by  this  court  resulted,  in 
Dennis  v.  Jones,  in  our  holding  "that  after 
the  appellants  had  knowledge  of  all  the  sub- 
stantial features  of  the  alleged  fraud,  and 
were,  fully  aware  of  the  deceit  which  had 
been  practised'  upon  them,  they  so  acted 
as  to  afford  plenary  evidence  of  an  election 
to  abide  by'  their  contract,"  and  that  "their 
election  thus  made  was  irrevocable." 

It  is  this  rule,  and  not  the  doctrine  of 
laches,  that  Dennis  v.  Jones  lays  down  and 
illustrates. 

To  the  same  effect  is  the  more  recent  case 
of  Clampitt  v.  Doyle,  73  N.  J.  Eq.  678,  70 
Atl.  129.  The  rule  of  Dennis  v.  Jones  is 
so  clearly  stated  by  Chancellor'  McGill  that 
in  actual  practice  the  only  question  likely  to 
arise  is  whether  or  not  the  delay  was  such 
as  to  warrant  its  application,  %.  0.,  whether 
the  vendee's  failure  to  act  extended  beyond 
the  period  within  which  one  would  natural- 
tliat  Mrs.  Faulkner  purchased  Xhe  lot  in  ly  act,  who  knew  that  to  act  effectually  he 
question  upon  an  untrue  representation  of    must  act  promptly.     The  question  in  itself 


such  a  nature  that,  upon  the  discovery  of 
its  untruth,  she  was  entitled  to  elect  to  re- 
scind the  sale.  We  do  not,  however,  agree 
that  such  election  was  still  open  to  her  four 
months  later,  when  the  present  bill  of  com- 
plaint was  filed  declaring  for  the  first  time 
her  election  to  rescind.  At  this  time,  viz.^ 
November  28,  1908,  her  right  to  elect,  which 
arose  on  or  about  July  10,  1908,  no  longer 
existed,  not  upon  the  doctrine  of  laclies,  dis- 
cussed in  the  conclusions  filed  in  the  court 
below,  but  upon  the  ground  that  the  lapse 


is  not  peculiar  to  this  class  of  cases.  It  is 
present  in  all  cases  involving  a  reasonable 
time,  concerning  which  it  is  admitted  that 
no  hard  and  fast  rule  obtains,  and  also  thnt 
the  difficulty  that  exists  in  cases  that  lie 
close  to  the  line  disappears  with  the  lapse 
of  time  that  has  been  permitted  to  inter- 
vene. Thus,  the  question  whether  a  land- 
owner who  is  under  a  duty  to  make  re- 
pairs upon  notice  is  in  default  on  the  very 
day  he  had  notice  or  the  day  after  may 
present  dilTicilties  that  entirely  disappear  if 


of  such  a  length  of  time  under  the  drcum-  .  he  has  suffered  weeks  and  months  to  elap«?e. 
stances  afforded  plenary  proof  of  an  election  The  case  before  us  is  of  this  latter  character, 
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in  that  an  election  that  could  in  reason  have 
been  made  within  a  few  days  or  at  most  a 
few  weeks  after  the  right  to  make  it  arose 
was,  without  any  adequate  excuse  that  was 
consistent  with  promptitude  of  action,  de- 
layed for  months.  It  is  precisely  this  con- 
duct that  (as  we  decided  in  Dennis  y. 
Jones  and  Clampitt  v.  Doyle)  affords  ple- 
nary proof  of  an  election  to  abide  by  the 
contract,  which  is  irrevocable.  For  this 
reason,  the  bill  of  complaint  should  have 
been  dismissed  by  the  court  of  chancery, 
and  for  this  reason  the  decree  of  that 
court  must  be  reversed. 

This  result  renders  it  unnecessary  to  do 
more  than  allude  to  the  fact  that  the  prayer 
of  the  complainant's  bill,  with  respect  to 
the  several  sums. to  be  paid  to  her  by  the 
defendants  in  excess  of  purchase  price,  in- 
terest, insurance,  and  taxes,  is  made  up  for 
the  most  part,  if  not  wholly,  of  items  for 
which  a  court  of  equity  upon  the  rescis- 
sion of  a  contract  gives  no  compensation, 
as  to  some  of  them  because  they  are  in  the 
nature  of  unliquidated  damages,  and  as  to 
others  because  of  the  essential  difference  in 
this  respect  between  the  rescission  of  a 
contract  and  an  action  for  deceit  based 
thereon. 

To  obtain  the  former,  the  complainant 
must  show  a  material  misrepresentation  not 
necessarily  untrue  to  the  knowledge  of,  the 
defendant;  whereas  the  gist  of  the  action 
for  deceit  is  such  conscious  falsification. 
Hence  the  injured  party  may  not,  by  select- 
ing the  action  that  is  the  more  easily 
proved,  obtain  in  equity  the  measure  of  re- 
dress that  is  recoverable  only  when  the 
more  onerous  burden  has  been  sustained  in 
a  court  of  law.  This  distinction  is  pointed 
out  in  Redgrave  v.  Hurd,  L.  R.  20  Ch.  Div. 
1,  Newbigging  v.  Adam,  L.  R.  34  Ch.  Div. 
682,  L.  R.  13  App.  Cas.  308,  and  is  treat- 
ed extensively  in  the  notes  in  6  Eng.  Rul. 
Cas.  pp.  754  et  seq. 

The  theory  of  the  complainant's  bill  as 
exemplified  by  its  specific  prayer  for  relief 
is  entirely  indefensible,  and  the  decree  there- 
fore granting  such  relief  in  general  terms 
is  upon  its  face  erroneous. 

The  learned  vice  chancellor,  however,  in 
his  conclusions  expressly  disavowed  the  pur- 
pose of  allowing  unliquidated  damages,  and 
confined  his  order  of  reference  to  such  im- 
provements as  were  the  "necessary  and  prop- 
er consequences"  of  the  sale  that  was  set 
aside.  Inasmuch,  however,  as  "necessary" 
is  quite  generally  construed  to  mean  "suit- 
able" rather  than  "indispensable"  (State, 
New  Jersey  R.  &  Transp.  Co.,  Proseoutora, 
V.  Hancock,  36  N.  J.  L.  537 ;  State,  Camden 
&  A.  R.  &  Transp.  Co.,  Prosecutors,  v.  Wood- 
ruff, 36  N.  J.  L.  94;  State,  Morris  Canal 
k  Bkg.  Co..  Prosecutors,  t.  Love,  37  N.  J. 
80  L.R.A.(N.S.) 


L.  60),  it  may  be  doubted  whether  the  error 
of  the  decree  was  thereby  removed  or  ren- 
dered harmless  to  the  defendant.  The  mat- 
ter, however,  need  not  be  further  pursued, 
since  the  decree  must  be  reversed,  and  the 
bill  dismissed  for  the  reason  first  given.  To 
this  endf  the  decree  is  reversed. 


FliORIDA  SUPREME  COURT. 

GERMAN    AMERICAN    LUMBER    COM- 
PANY, Plff.  in  Err., 

V. 

0.  P.  HANNAH,  by  Next  Friend. 

(—  Fla.  — ,  63  So.  516.) 

Appeal  —  Terdlct  oontrary  to  law  —  re- 
versal. 

1.  A  verdict  should  be  set  aside  when  it 
clearly  appears  to  be  contrary  to  law. 

Same  —  reversal  —  contributory  negli- 
gence. 

2.  Where  contributory  negligence  pre- 
vents recovery,  and  it  clearly  appears  from 
the  evidence  that  the  negligence  of  the 
plaintiff  so  contributed  proximately  to  the 
injury  complained  of  that  it  would  not  have 
occurred  but  for  the  plaintiff's  negligence, 
a  verdict  awarding  damages  -  should  he  set 
aside. 

Contributory  negligence  —  minor. 

3.  Where  contributory  negligence  is  a 
complete  defense,  a  minor  may  be  guilty  of 
such  contributory  negligence  as  will  bar  a 
recovery  by  him  where  his  age,  intelligence, 
and  experience,  and  the  surrounding  circum- 
stances, render  him  capable  of  appi-eciating 
and  avoiding  obvious  dangers. 

Same  —  recovery  —  at  common  law. 

4.  At  common  law  a  plaintiff  could  not 
recover  for  injuries  to  himself,  caused  by 
the  negligence  of  another,  if  he  in  any  ap- 
preciable way  contributed  to  the  proximate 
cause  of  the  injury,  upon  the  theory  that 
there  is  no  apportionment  of  the  results  of 
mutual  negligence. 

Master  —  duties  owed  to  employee. 

6.  It  is  the  duty  of  the  master  to  use  due 
diligence  in  providing  a  reasonably  safe 
place  for  the  servant  to  work  in,  and  also 
to  inform  the  servant  of  any  dangers  in 
the  employment  that  are  not  of  such  a 
character  that  the  servant  would  know  of 
them,  and  to  warn  young  and  inexperienced 
employees  of  dangers  in  their  employment 
as  to  which  they  have  no  knowle<fge  or  ap^ 
preciation. 

Headnotes  by  Whitfield,  Ch.  J. 

Note.  —  As  to  duty  to  warn  minor  serv- 
ant of  dangers  of  which  he  is  alreadv  aware, 
see  note  to  Cronin  v.  Columbian  Mfg.  Co. 
29  L.R.A.(N.S.)    111. 

As  to  presumption  and  burden  of  proof 
as  tn  capacity  of  minor  servant  to  com- 
prehend and  avoid  dan  per,  see  note  to  Ewing 
V.  Lanark  Fuel  Co.  29  L.R.A.(N.S.)    487. 
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Servant  —  injury  —  contributory  neg^li- 
gence  —  effect. 

6.  If  a  servant  fails  to  exercise  ordinary 
care  for  his  safety,  he  cannot  in  general 
recover  damages  for  an  injury. 

Master  —  obvious  dangers  —  necessity 
of  warning  capable  servant. 

7.  Where  dangers  are  obvious,  and  the 
servant  is  capable  of  appreciating  them,  a 
warning  as  to  such  dangers  by  the  master 
is  unnecessary. 

Same  —  injury  to  minor  —  contributory 
negligence. 

8.  Where  an  employee  nineteen  years  of 
age,  of  at  least  ordinary  intelligence  and 
experience,  and  accustomed  to  working  in 
a  sawmill,  needlessly  subjects  himself  to 
an  obvious  danger,  he  cannot  recover  for 
injuries  to  himself  that  apparently  would 
not  have  occurred  but  for  his  own  lack  of 
ordinary  care  for  his  safety. 

(October  26,   1910.) 

ERROR  to  the  Circuit  Court  for  Escambia 
County  to  review  a  judgment  in  plain- 
tiff's favor  in  an  action  brought  to  recov- 
er damages  for  personal  injuries  alleged  to 
have  been  caused  by  defendant's  negligence. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  C.  Avery,  for  plaintiff  in  er- 
ror: 

A  servant  in  the  performance  of  his  du- 
ties is  bound,  to  exercise  ordinary  care  for 
his  own  safety,  or  that  degree  of  care  which 
prudent  persons  so  exercise  under  similar 
circumstances,  and  if  he  is  injured  by  fail- 
fng  to  exercise  such  care  the  master  is  not 
liable. 

German  American  Lumber  Co.  v.  Brock, 
65  Fla.  589,  46  So.  740. 

The  plaintiff  was  guilty  of  contributory 
negligence,  barring  recovery. 

Flowers  v.  Louisville  A  N.  R.  Co.  55  Fla. 
603,  46  So.  718. 

If  plaintiff  did  not  actually  know  of  the 
defect,  he  knew  the  risk,  and  voluntarily 
exposed  himself  to  it. 

Duval  v.  Hunt,  34  Fla.  85,  16  So.  876; 
Russell  V.  Tillotson,  140  Mass.  201,  4  N.  E. 
231;  Lemoine  v.  Aldrich,  177  Mass.  89,  58 
N.  E.  178;    1   Labatt,  Mast.  &  S.  §  394. 

Messrs.  Reeves  &  Watson,  for  defend- 
ant in  error: 

The  presumption  is  that  the  servant  ex- 
ercised ordinarv  care,  and  was  free  from 
contributory  negligence. 

German  American  Lumber  Co.  v.  Brock, 
55  Fla.  589,  46  So.  741. 

So  far  as  a  minor  is  concerned,  ordinary 
risks  are  treated  as  extraordinary. 

1  Labatt,  Mast.  &  S.  §§  703,  1074. 

A  master  is  under  the  absolute  duty  of 
providing  reasonably  safe  equipment  and  a 
reasonably  safe  place  to  work,  and  if  he 
30  L.R.A.(N.S.) 


renders  it  unsafe,  or  for  any  reason  there 
are  abnormal  risks  of  which  the  servant 
may  be  excusably  ignorant,  he  is  under  the 
duty  of  warning  the  servant  against  such 
risks. 

South  Florida  R.  Co.  v.  Weese,  32  Fla. 
234,  13  So.  436;  Bailey,  Master's  Liability 
for  Injuries  to  Servant,  §§  34,  111  et  seq.; 
Flowers  v.  Louisville  &  N.  R.  Co.  55  Fla. 
G03,  46  So.  721;  German  American  Lumber 
Co.  v.  Brock,  supra;  1  Labatt,  Mast.  &  S. 
§§  48,  139,  152,  537;  Swoboda  v.  Ward,  40 
Mich.  423;  Bowling  v.  Gerard  B.  Allen  k 
Co.  74  Mo.  13,  41  Am.  Rep.  301,  s.  c.  102 
Mo.  213,  14  S.  W.  752;  Craver  v.  Christian, 
36  Minn.  413,  1  Am.  St.  Rep.  675,  31  N.  W. 
457 ;  Barbo  v.  Bassett,  35  Minn.  485,  29  N. 
W.  198. 

The  servant  is  under  no  duty  of  inspec- 
tion to  find  unusual  and  concealed  dangers, 
but  may  act  on  the  assumption,  in  tb<^  ab- 
sence of  anything  putting  him  on  inquiry, 
that  the  master  has  done  his  duty. 

Florala  Saw  Mill  Co.  v.  Smith,  55  Fla. 
447,  46  So.  335;  Flowers  v.  Louisville  k  N. 
R.  Co.  supra;  Swoboda  v.  Ward,  40  Mich. 
420;  1  Labatt,  Mast.  &  S.  §§  408,  411  (a). 

The  question  of  contributory  negligence 
was  for  the  jury. 

Johnson  v.  Louisville  k  N.  R.  Co.  (Fla.) 
52  So.  195;  Florala  Saw  Mill  Co.  v.  Smith, 
and  Grerman  American  Lumber  Co.  v. 
Brock,  supra;  2  Labatt,  Mast,  k  S.  §§  2377 
et  seq;  Swoboda  v.  Ward,  supra;  Ingerman 
V.  Moore,  90  Cal.  410,  25  Am.  St.  Rep.  138, 
27  Pac.  308. 

Plaintiff  acted  in  good  faith,  and  reason- 
able and  prudent  persons  would,  under  like 
circumstances,  in  all  human  probability, 
have  adopted  the  course  which  he  took. 

Florida  C.  k  P.  R.  Co.  v.  Mooney,  45 
Fla.  286,  110  Am.  St.  Rep.  73,  33  So.  1010. 

The  evidence  was  amply  sufficient  to  sus- 
tain the  verdict  of  the  jury. 

Dowling  V.  Gerard  B.  Allen  k  Co.  and 
Ingerman  v.  Moore,  supra;  Pruke  v.  South 
Park  Foundry  k  Mach.  Ck>.  68  Minn.  305, 
71  N.  W.  276. 

In  orddr  to  show  contributory  negligence 
on  the  part  of  the  plaintiff,  the  act  which 
he  did  must  have  been  one  which  he  could 
reasonably  anticipate  would  result  in  his  in- 
jury. 

29  Cyc.  Law  k  Proc.  p.  520;  Davis  v. 
John  L.  Whiting  &  Son  Co.  201  Mass.  91,— 
L.R.A.(N.S.)— ,  87  N.  E.  199;  Crawford  v. 
Kansas  City  Stock  Yards  Co.  215  Mo.  394, 
114  S.  W.'l057;  Beach,  Contrib.  Neg.  §§ 
36,  38,  67;  1  Labatt,  Mast,  k  S.  §§  149, 
152,  153. 

Whitfield,  Ch.  J.,  delivered  the  opinion 
of  the  court: 
This  writ  of  error  was  taken  to  a  judg- 
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ment  awarding  damages  for  personal  inju- 
ries sustained  by  Hannah  while  working  in 
the  lumber  company's  sawmill.  The  plain- 
tiff was  assisting  in  repair  work  about  the 
mill,  and  was  told  by  the  man  with  whom 
he  worked,  allegp(!  to  be  "his  superior  work- 
man," to  ask  Mr.  Thomas,  who  was  in 
charge  of  the  work,  for  a  babbitt  ladle  to 
be  used  in  the  repairing  being  done.  Plain- 
tiff asked  Mr.  Stokes,  the  foreman  of  the 
mill,  for  Mr.  Thomas,  and  was  told  where 
he  could  be  found.  While  looking  for  Mr. 
Thomas,  the  plaintiff  went  up  a  ladder,  and, 
in  going  along  a  board  about  10  inches 
wide  used  by  the  oilers  and  mill-wrights  in 
their  duties,  passed  over  a  rapidly  revolv- 
ing shaft.  In  returning  the  same  way  the 
plaintiff's  pants  caught  in  a  set  screw  that 
projected  5/16  or  i  of  an  inch  out  from  a 
safety  collar  on  the  revolving  shaft,  and 
the   plaintiff  was   seriously   injured. 

The  negligence  of  the  defendant,  as  al- 
leged, is  that  it  "negligently  suffered  said 
set  screw  to  project  above  the  surface  of 
said  collar  aforesaid;  and  through  said  su- 
perior workman  negligently  directed  the 
plaintiff  to  seek  and  find  said  ladle,  and 
to  make  inquiries  for  same  of  persons  in 
the  lower  part  of  said  mill,  without  giving 
him  any  warning  whatever  as  to  the  un- 
safe and  dangerous  condition  of  said  set 
screw."  Pleas  of  not  guilty,  and  of  the 
plaintiff's  sole  and  contributory  nejifligence, 
were  filed.  The  question  to  be  determined 
is  whether  the  plaintiff  so  contributed  to 
the  proximate  cause  of  the  injury  as  to  pre- 
clude a  recovery  by  him. 

A  verdict  should  be  set  aside  when  it 
clearly  appears  to  be  contrary  to  law. 
Where  contributory  negligence  prevents  re- 
covery, and  it  clearly  appears  from  the  evi- 
dence that  the  negligence  of  the  plaintiff  so 
contributed  proximately  to  the  injury  com- 
plained of  that  it  would  not  have  occurred 
but  for  the  plaintiff's  negligence,  a  verdict 
awarding  damages  should  be  set  aside. 
Where  contributory  negligence  is  a  com- 
plete defense,  a  minor  may  be  guilty  of  such 
contributory  negligence  as  will  bar*  a  recov- 
ery by  him  where  his  age,  intelligence,  and 
experience,  and  the  surrounding  circum- 
stances, render  him  capable  of  appreciating 
and   avoiding  obvious  dangers. 

At  common  law  a  plaintiff  could  not  re- 
cover for  injuries  to  himself  caused  by  the 
negligence  of  another,  if  he,  in  any  appre- 
ciable way,  contributed  to  the  proximate 
cause  of  the  injury,  upon  the  theory  that 
there  is  no  apportionment  of  the  results  of 
mutual  negligence.  Where  both  plaintiff 
and  defendant  are  at  fault,  the  law  does  not 
in  general  interfere.  The  common-law  rule 
that  there  can  be  no  recr)verv  bv  those 
piilty  of  contributory  negligence  has  not 
30  L.R.A.(N.S.) 


been  changed  by  statute  in  this  state  ex- 
cept in  certain  cases  of  injuries  by  the  op- 
eration of  railroads.  Stearns  A  C.  Lumber 
Co.  V.  Fowler,  58  Fla.  362,  50  So.  680;  At- 
lantic Coast  Line  R.  Co.  v.  McCormick,  59 
Fla.  121,  52  So.  712;  Florida  R.  Co.  v.  Dor- 
sey,  59  Fla.  — ,  52  So.  963. 

It  is  the  duty  of  the  master  to  use  due 
diligence  in  providing  a  reasonably  safe 
place  for  the  servant  to  work  in,  and  also 
to  inform  the  servant  of  any  dangers  in  the 
employment  that  are  not  of  such  a  char- 
acter that  the  servant  should  know  of  them, 
and  to  warn  yoiuig  and  inexperienced  em- 
ployees of  dangers  in  their  employment  as 
to  which  they  have  no  knowledge  or  appre- 
(•iati(m.  A  failure  in  the  performance  of 
these  duties  renders  the  master  liable  in 
damages  for  injuries  proximately  resulting 
from  such  breach  of  duty,  where  the  serv- 
ant has  not  so  contributed  appreciably  and 
proximately  to  his  own  injury  as  to  be  guil- 
ty of  contributory  negligence.  James  v.  Ra- 
pides Lumber  Co.  44  L.R.A.  33,  and  notes 
(50  La.  Ann.  717,  23  So.  469);  10  Current 
Law,  731 ;  Bare  v.  Crane  Creek  Coal  &  Coke 
Co.  8  L.R.A.(N.S.)  284,  123  Am.  St.  Rep. 
966,  and  notes  (61  W.  Va.  28,  65  S.  E. 
907 ) ;  Burnside  v.  Peterson,  43  Colo.  382, 
17  L.R.A.(N.S.)  76,  96  Pac.  256;  Bertha 
Zinc  Co.  V.  Martin,  93  \  .  .  791,  70  L.R.A. 
999,  22  S.  E.  869;  Camp  v.  Hall,  39  Fla. 
535,  22  So.  792.  If  a  servant,  fails  to  ex- 
ercise ordinary  care  for  his  safety,  he  can- 
not in  general  recover  damages  for  an  in- 
jury. Green  v.  Sansom,  41  Fla,  94,  25  So. 
332. 

Where  dangers  are  obvious  and  the  serv- 
ant is  capable  of  appreciating  them,  a 
warning  as  to  such  dangers  by  the  master 
is  unnecessary.  10  Current  Law,  753. 
Whetlier  warning  is  necessary  depends  up- 
on the  age,  capacity,  intelligence,  and  ex- 
j'oriciu'o  of  the  employee,  as  well  as  upon 
the  nature  of  the  danger  and  the  surround- 
ing conditions  and  circumstances.  Davis  v. 
Augusta  Factory,  92  Ga.  712,  18  S.  E.  974; 
Ryan  v.  Armour,  166  111.  568,  47  N.  E.  60: 
ATackin  v.  Alaska  Refrigerator  Co.  300 
Mich.  276,  58  N.  W.  999;  Williams  v. 
Churchill,  137  Mass.  243,  50  Am.  Rep.  304 ; 
Bollington  v.  Louisville  &  N.  R.  Co.  125  Kv. 
18G,  8  L.R.A.(N.S.)  1045,  100  S.  W^  S."'^- 
Noden  v.  Verlenden  Bros.  3  A.  &.  E.  Ann. 
Cas.  367,  and  notes  (211  Pa.  135,  60  Atl. 
505)  ;  Mundhcnke  v.  Oregon  City  Mfg.  Co. 
1  L.R.A.(N.S.)  278,  and  notes  (47  Or.  127, 
81  Pac.  977)  ;  German-American  Lumter 
Co.  v.  Brock,  55  Fla.  577,  46  So.  740.  These 
principles  are  not  questioned,  but  difficulty 
fro<iuently  arises  in  applying  them  to  the 
facts  of  particular  casos. 
•  In  this  case  the  plaintiff  was  nineteen 
years  of  age  and  of  at  least  ordinary  in- 
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telligence.  He  had  worked  about  the  mill 
for  more  than  nine  months,  usually  assist- 
ing in  repair  work,  and  had  worked  all 
over  the  mill.  The  order  given  him  was  to 
get  the  ladle  and  to  ask  Mr.  Thomas  for  it. 
He  was  told  by  the  foreman  where  he  could 
find  Mr.  Thomas,  but  he  was  not  told  to  go 
any  particular  way  to  find  him.  He  was 
not  warned  of  the  danger  in  the  projecting 
set  screw  in  the  rapidly  revolving  shaft, 
but  he  was  not  told  to  go  by  or  over  the 
shaft  to  find  Mr.  Thomas,  and  it  was  not 
necessary  for  him  to  do  so  in  the  discharge 
of  his  duty.  It  appears  that  the  foreman 
simply  answered  plaintifiTs  question  as  to 
where  he  could  find  Mr.  Thomas,  and  that 
there  was  at  least  one  other  ordinarily  used 
way  of  going  to  the  place  where  Mr.  Thom- 
as was  supposed  to  be  that  could  have  been 
safely  used.  The  plaintifif  was  evidently 
familiar,  at  least  in  a  general  way,  with 
the'  machinery  of  the  mill,  though  he  had 
not  been  at  that  point  before.  He  was  of 
a  somewhat  mature  age,  and  had  had  other 
experience  in  such  mills.  It  is  clear  that 
the  place  where  the  injury  occurred  was  in- 
tended for  and  used  by  only  those  engaged 
in  using  or  repairing  the  machinery,  and 
was  not  the  usual  means  of  passage  from 
one  part  of  the  mill  to  the.  other.  In  tak- 
ing this  course  and  in  passing  over  the  rap- 
idly revolving  shaft,  the  taking  of  risks 
and  the  existence  of  real  dangers  must 
have  been  obvious  to  the  plaintifif,  even 
though  he  had  not  been  warned  as  to  the 
dangers  of  the  place,  and  could  not  have 
seen  the  projecting  set  screw  in  the  shaft. 
In  going  that  way  he  subjected  himself  to 
risks  and  dangers  that  were  not  warranted 
by  the  orders  given  him  or  by  the  general 
nature  of  his  employment.  Even  if  it  be 
conceded  that  the  lumber  company  had 
failed  to  do  its  full  duty  as  to  furnishing 
a  safe  place  for  its  employees,  this  employee 
was  not  required  to  be  in  that  place.  In  be- 
ing there  and  in  unnecessarily  passing  with- 
in 5/16  or  ^  of  an  inch  of  a  rapidly  revolv- 
ing shaft,  which  was  dangerous  even  with- 
out the  projecting  sot  screw  on  it,  the 
plaintiff  so  contributed  to  the  proximate 
cause  of  the  injury  to  himself  that  he 
cannot  on  the  evidence  here  presented 
recover  damages.  Apparently  his  injury 
would  not  have  occurred  if  he  had  not 
noedloasly  gone  into  the  dangerous  place 
and  actually  allowed  his  clothing  to  come 
in  close  proximity  to  an  object  that  was 
patently  dangerous.  His  age,  experience, 
intelligence,  and  instincts  of  self-pres- 
ervation, and  the  surrounding  circum- 
stances, should  reasonably  have  kept 
him  Irom  this  needless  exposure  to  an  ob- 
vious danger  and  he  cannot  recover  com- 
pensation for  injuries  to  which  he  so  di- 
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rectly  and  needlessly  contributed.  TJie 
facts  here  are  quite  unlike  the  cases  of 
Camp  y.  Hall  and  German-American  Lum- 
ber Co.  v.  Brock,  supra.  It  is  not  a  case 
of  using  one  of  several  usual  means  for 
discharging  a  duty,  as  in  Florida  East 
Coast  R.  Co.  V.  Lassiter,  59  Fla.  246,  62  So. 
975.  But  it  is  a  case  of  the  use  of  an  ob- 
viously dangerous  means  when  safe  means 
were  available  to  him,  as  in  Mobile  &  0.  R. 
Co.  v.  George,  94  Ala.  199,  10  So.  145. 

It  is  clear  from  the  evidence  as  a  whole 
that  the  defense  of  contributory  negligence 
was  established,  and  the  verdict  should 
have  been  for  the  defendant  on  the  case 
as  here  made.  > 

The  judgment  is  reversed,  and  a  new 
trial  awarded. 

Shackleford  and  Cockrell,  JJ.,  concur. 

Taylor,    Hocker,    and    Parkhill,    J  J., 

concur  in  the  opinion. 

A  petition  for  rehearing  having  been  filed, 
the  following  Per  Curiam  response  was 
handed  down  November  16,  1910: 

A  petition  for  rehearing  suggests  that  the 
court  failed  to  consider  testimony  that 
there  was  no  way  designed  for  a  walk  way 
which  the  plaintiff  could  have  used;  that 
the  route  taken  was  the  quickest  and  plain- 
est, but  not  the  safest;  that  the  plaintiflT 
did  not  know  of  the  projecting  set  screw; 
that  the  collar  on  the  revolving  shaft  was 
designed  for  a  safety  screw,  and  not  a  pro- 
jecting one;  that  of  the  many  set  screwb 
used  in  the  mill  only  eight  or  ten  project- 
ed; that  a  projecting  screw  is  more  dan- 
gerous than  one  not  projecting,  and  that 
the  plaintiff  knew  of  no  other  way  to  use. 

All  the  testimony  in  the  transcript  was 
carefully  considered.  As  contributory  neg- 
ligence of  the  plaintiff  was  clearly  indicated 
by  the  facts  and  circumstances  in  evidence, 
it  was  not  necessary  to  state  more  than  the 
conclusions  and  the  legal  effect  of  the  evi- 
dence. The  plaintifiPs  age,  intelligence,  ex- 
perience, and  most  ordinary  observation, 
should  have  made  him  know  and  appreciate 
the  risks  and  dangers  of  the  conditions  that 
surrounded  him.  Even  if  there  was  negli- 
gence in  permitting  the  set  screw  to  pro- 
ject 5/16  of  an  inch  from  the  safety  col- 
lar on  the  revolving  shaft,  the  defendant 
was  under  no  duty  to  warn  the  plaintiff 
of  it  when  he  was  not  required  or  expected 
to  go  near  it.  Tlie  plaintiff's  experience 
and  observation  while  working  "all  over 
the  mill,"  as  he  testifies,  should  reasonably 
have  made  him  assume  the  risk  he  took. 
Whether  the  plaintiff  knew  of  the  project- 
ing set  screw  or  not,  he  contributed  direct- 
ly to  the  efficient  cause  of  his  own  injury 
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by  needlessly  going  where  lie  did  without 
being  required  to  do  so,  and  in  allowing  his 
clothing  to  come  within  5/16  of  an  inch  of 
a  safety  collar  on  a  rapidly  revolving  shaft. 

The  knain  opinion  cites  and  approves  the 
Lassiter  Case,  which  followed  the  cases  of 
Florida  C.  &  P.  R.  Co.  v.  Mooney,  40  Fla. 
17,  24  So.  148,  Id.,  45  Fla.  286,  110  Am.  St. 
Rep.  73,  33  So.  1010. 

The  danger  of  the  route  taken  was  ob- 
vious, and,  under  the  facts  and  circumstan- 
ces in  evidence,  the  plaintiff  reasonably 
should  have  known  of  and  appreciated  the 
different  ways  and  the  conditions  actually 
existing,  as  he  ''had  worked  all  over  the 
mill"  for  several  months,  and,  by  the  exer- 
cise of  the  ordinary  care  for  his  own  pro- 
tection that  the  law  requires  of  him,  he 
could  readily  have  anticipated  self-injury 
from  his  action. 

A  rehearing  is  denied. 

Whitfield,  Ch.  J.,  and  Shackleford  and 
Oockrell,  JJ.,  concur. 

Taylor,  Hocker,  and  Parkhill,  JJ.,  con- 
cur in  the  opinion. 


INDIANA  SUPREME  COURT. 

STATE  OF  INDIANA  EX  REL.  EDGAR 
0.  HUNTER,   Appt., 

V. 

THOMAS  A.  WINTERROWD,  Building  In- 
spector, et  al. 

(—  Ind.  — ,  91  N.  E.  966.) 

Mandamus  —  statutory  duty  —  attack- 
ing constitutionality. 

The  constitutionality  of  a  statute  cannot 
be  attacked  in  a  mandamus  proceeding  to 
compel  performance  of  an  act  which  an 
official  refuses  to  perform  because  of  the 
statute. 

(June  3,  1910.) 

APPEAL  by  relator  from  a  judgment  of 
the  Supreme  Court  for  Marion  County 
sustaining  a  demurrer  to  a  petition  for  a 
writ  of  mandamus  to  compel  the  building 

Note.  —  As  to  right  of  relator  in  man- 
damus proceedings  to  attack  constitutional- 
ity of  statute  relied  upon  by  respondent, 
see  note  to  State  ex  rel.  Fooshe  v.  Burley. 
16  L.R.A.(N.S.)  266,  and  on  the  converse 
question  as  to  the  right  of  respondent  in 
mandamus  proceedings  to  attack  the  un- 
constitutionality of  statute,  see  notes  to 
State  ex  rel.  New  Orleans  Canal  &  Bkg.  Co. 
V.  Heard,  47  L.R.A.  612,  and  State  ex  rel. 
University  of  Utah  t.  Candland,  24  L.R.A. 
(N.S.)  1260. 
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inspector  of  the  city  of  Indianapolis  to  ap- 
prove certain  building  plans  and  to  issue 
a  permit  for  the  erection  of  a  building  in  ac- 
cordance therewith.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Charles  O.  Roemler,  H.  O. 
Ghamberlin,  Charles  W.  Smith,  John 
S.  Duncan,  H.  H.  Hornbrook,  and  Al- 
bert P.  Smith,  for  appellant: 

Mandamus  generally  does  not  lie  if  thi 
relator  has  any  other  legal  remedy  whicl 
is  specific  and  adequate.  The  remedy,  how- 
ever, must  be  one  which  is  adequate,  that 
is,  one  which  reaches  the  end  intended,  and 
actually  compels  the  performance  of  the 
duty  refused. 

Virginia  v.  Rives,  100  U.  S.  313,  25  L. 
ed.  667,  3  Am.  Crim.  Rep.  524;  People  ex 
rel.  Fiedler  v.  Mead,  24  N.  Y.  114;  McCul- 
lough  V.  Brooklyn,  23  Wend.  458;  Re 
Strong,  20  Pick.  484;  People  ex  rel.  Smith 
V.  Olds,  3  Cal.  167,  58  Am.  Dec.  398;  Eby 
V.  School  Trustees,  87  Cal.  166;  Chinn  v. 
Trustees,  32  Ohio  St.  236;  State  ex  rel. 
Dayton  Gravel  Road  Co.  v.  Tippecanoe  Coun- 
ty, 131  Ind.  90,  30  N.  E.  892;  Marshall  v. 
State,  1  Ind.  72;  Johnson  County  v.  Hicks, 
2  Ind.  527;  State  ex  rel.  iMcCarty  v.  Mont- 
gomery County,  26  Ind.  210. 

Messrs.  Frederick  E.  Matson,  Crate  D. 
Bowe'n,  James  D.  Pierce,  J.  E.  Iglehart, 
and  liinton   A.   Cox,   for   appellees: 

The  complaint  has  no  allegation  showing 
that  the  relator  has  no  remedy  at  law,  and 
therefore  does  not  state  a  cause  of  action. 

State  ex  rel.  Reynolds  v.  Tippecanoe  Coun- 
ty, 45  Ind.  507 ;  State  ex  rel.  Allen  County 
Orphans'  Home  v.  Schraetzer,  156  Ind.  528. 
60  N.  E.  269;  Gregg  v.  State,  151  Ind.  241, 
51  N.  E.  359. 

Montgomery,  J.,  delivered  the  opinion  of 
the  court: 

This  is  a  proceeding  for  a  peremptory 
writ  of  mandamus  to  compel  appellee  Win- 
terrowd,  as  building  inspector  of  the  city 
of  Indianapolis,  to  approve  certain  plans 
for  an  apartment  house,  and  to  issue  a  per- 
mit for  the  erection  of  the  same  in  said 
city.  Appellees  waived  the  issuance  of  an 
alternative  writ,  appeared,  and  filed  a  de- 
murrer to  the  petition,  on  the  ground  that 
the  facts  therein  stated  were  insufficient 
to  constitute  a  cause  of  action.  This  de- 
murrer was  sustained,  and,  appellant  declin- 
ing to  amend,  final  judgment  was  rendered 
in  favor  of  appellees.  The  only  error  as- 
signed is  the  sustaining  of  appellees'  de- 
murrer to  the  complaint. 

The  complaint  averred  that  on  April  20, 
1909,  the  city  of  Indianapolis  had  a  popu- 
lation of  more  than  100,000  inhabitants,  ao- 
cordinj?  to  the  last  preceding  census  of  the 
United  States,  and  that  Thomas  A.  Winter- 
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rowd  then  was  and  still  ia  the  duly  appoint- 
ed, qualified,  and  acting  building  inspector 
of  said  city;  "that,  under  and  by  virtue  of 
a  certain  ordinance,  duly  passed  by  the  com 
mon  council  of  said  city  and  approved  by 
the  mayor  thereof,  now,  and  for  many  years 
last  past,  in  full  force  and  effect  therein, 
entitled    'An    Ordinance   Providing    for   All 
Matters  Concerning,  Affecting,  or  Relating,' 
to  the  Construction,  Alteration,  Repairs,  or 
Removal  of  Buildings,  Structures,  and  Ap- 
purtenances   Thereof,   Erected    and    to    be 
Erected   in  the  City  of  Indianapolis,  Indi- 
ana,' said  Thomas  A.  Winterrowd,  as  such 
building    inspector,    is    authorized    and    re- 
quired to  examine  and  inspect  the  plans  for 
all  buildings  proposed  to  be  erected  in  said 
city,  and,  in  the  event  he  shall  approve  the 
same,  to  issue  to  the  person  so  presenting 
said  plans  a  license  or  permit  to  proceed 
with  the  erection  of  such  proposed  building; 
that  by  such  ordinance  it  is  further  provid- 
ed that  it  shall  be  unlawful  for  any  person 
to  proceed  to  erect  any  building  in  the  city 
of  Indianapolis,  until  he  shall  have  caused 
plans  to  be  prepared  for  its  erection,  and 
until  he  shall  have  submitted  the  same  to 
such  building  inspector  for  his  examination, 
and  imtil  such  building  inspector  have  ap- 
proved the  same,  and  issued  to  the  person 
proposing  to  erect  such  building  his  permit 
as  such  building  inspector  for  the  erection 
of  said  building;"  that  on  said  date  the  re- 
lator was,  and  ever  since  has  been,  and  still 
is,  the  owner  of  a  certain  described  lot  in 
said  city,  upon  which  he  desires  to  erect  an 
apartment  house,  and  to  that  end  he  caused 
certain  plans  for  such  building  to  be  pre- 
pared and  presented  to  said  building  inspect- 
or, and  requested  him  to  inspect  and  approve 
such  plans,  and  to  issue  a  permit  authoriz- 
ing the  erection  of  the  proposed  building; 
that  said  plans  complied  in  every   respect 
with  the  building  ordinances  of  the  city  of 
Indianapolis;  that  appellee  Winterrowd  ex- 
amined said  plans,  as  requested,  and  found 
and  declared  the  same  to  be  in  compliance 
with  the  building  ordinances  of  said  city, 
and  that  the  designed  building,  if  erected, 
would  be  safe,  be  supplied  with  abundant 
light  and  air,  and  provide  commodious  and 
convenient  apartments;  but  he  declined  to 
approve  said  plans  and  to  issue  the  request- 
ed building  permit,  because  said  plans  did 
not   comply    with    certain    requirements    of 
an  act  of  the  general  assembly  of  the  state 
of   Indiana,   entitled   "An  Act   Relative   to 
the  Construction  and  Maintenance  of  Tene- 
ment, Lodging,  and  Apartment  Houses,"  ap- 
proved March  3,  1909  (Acts  1909,  chap.  47), 
in    ten    specified    particulars.      It    is    then 
averred  that  the  legislative  act  above  men- 
tioned is  in  conflict  with  certain  provisions 
of    the    state    Constitution    and    the    14tli 
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Amendment  to  the  Constitution  of  the  Unit- 
ed States.  ' 

It  was  manifestly  the  purpose  of  appel- 
lant's counsel   to   invoke  the  judgment  of 
the  courts  upon  the  constitutional  validity 
of    the   tenement,   lodging,   and    apartment 
house  law  of  this  state,  approved  March  3, 
1909.     The  constitutional  question  suggest- 
ed has  been  fully  and  ably  briefed,  and  we 
have  no  inclination  to  evade  or  postpone  its 
decision,   but,   upon   mature   consideration, 
have    concluded   that   the   question    is   not 
properly  presented  for  decision  in  this  pro- 
ceeding.    It  is  provided  by  statute  in  this 
state  that  "writs  of  mandate  may  be  issued 
to  any  inferior  tribunal,  corporation,  board, 
or  person,  to  compel  the  performance  of  an 
act  which  the  law  specially  enjoins,  or  a 
duty  resulting  from  an  office,  '"vust,  or  sta- 
tion."    Bums's  Anno.  Stat   1908,   §   1226. 
Appellees'  counsel  challenge  the  sufficiency 
of  the  allegations  of  the  complaint  to  show 
a  legal  right  in  the  relator  to  the  thing  de- 
manded and  a  clear  duty  on  the  building 
inspector  to  do  the  act  requested.     The  al- 
legations  of   the  complaint   respecting  the 
provisions   of   the  city   ordinance   and   the 
plans  submitted  for  approval  are  indefinite 
and  faulty;  but,  vaiving  these  defects,  we 
are  of  opinion   that  the  writ  was   rightly 
denied   by   the   trial    court.      The   writ   of 
mandamus  was  originally  of  a  high  preroga- 
tive character,  and  in  no  sense  a  writ  of 
right.     The  writ  is  authorized   in   certain 
cases   by   statute   in   this   state,    as   above 
shown;  but  it  has  always  been  and  is  still 
r^arded  as  an  extraordinary  one,  and  in 
a   sense   discretionary.     Relief   by   writ  of 
mandamus  may  be  had  only  in  the  absence 
of  any  other  adequate  remedy.    The  issuance 
of  the  writ  is  justifiable  only  in  favor  of  a 
petitioner  who  shows  a  clear  legal  right  to 
the  thing  demanded  and  an  imperative  duty 
on  the  part  of  the  respondent  to  do  the  act 
required.     State  ex  rel.   Hatfield  y.   Cum- 
mins, 171  Ind.  112,  —  L.R.A.(N.S.)  — ,  85 
N.  E.  359;  Auburn  v.  State,  170  Ind.  611,  83 
N.  E.  997,  84  N.  E.  990;   19  Am.  &  Eng. 
Enc.  Law  p.  725;  26  Cyc.  Law  &  Proc.  p. 
151.     Courts  have  generally  been  unwilling 
to  extend  the  operation  of  this  writ,  and 
its  use  has  been  kept  within  its  own  narrow 
limits.     It  will  be  denied  when  the  object 
sought  is  an  adjudication  upon  some  ques- 
tion or  right  which  may  as  well  be  settled  in 
an  ordinary  action  or  according  to  usual 
procedure.     In  other   words,   this  form   of 
proceeding  cannot  be  employed  to  adjudicate 
and  establish  a  right  or  define  and  impose 
a  duty,  but  only  to  enforce  an  existing  legal 
right  and  the  performance  of  a  duty  specific- 
ally enjoined. 

Conceding  that  the  terms  of  the  building 
ordmance   of   the   city   of   Indianapolis   re- 
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quired  appellee  to  approve  the  plans  sub- 
mitted, tJie  coinplaint  discloses  that  a  stat- 
ute of  this  state  prohibits  the  erection  of  a 
building  in  accordance  with  such  plans.  The 
statute  is  paramount,  and  it  is  elementary 
that  a  municipal  ordinance,  in  so  far  as  it 
conHicts  with  the  statute  law  of  the  state, 
is  void.  The  relator  is  not  asserting  a  clear 
legal  right,  but  merely  a  claim  of  right, 
which  he  is  seeking  to  have  the  courts  in 
this  action  establish  by  striking  down  a  leg- 
islative enactment  prohibiting  the  thing 
which  he  desires  to  do.  The  respondent  was 
not  requested  to  perform  a  duty  enjoined  by 
law,  but  to  do  an  act  in  plain  disregard 
of  the  provisions  of  a  public  statute,  which 
it  is  the  duty  of  every  officer  and  citizen  to 
obey  until  repealed  or  judicially  overthrown 
in  a  proper  proceeding.  It  was  not  the 
province  of  appellee  as  building  inspector  to 
pass  upon  the  constitutional  validity  of  the 
statute;  but  his  duty  was  unquestioning- 
ly  to  obey  its  mandates.  The  alleged  neg- 
lected duty  is  not  clear  and  plain,  but  will 
only  appear  in  case  the  courts  first  estab- 
lish the  supremacy  of  the  municipal  ordi- 
nance over  the  statute,  by  declaring  the  lat- 
ter invalid  and  void.  The  duty  charged  to 
appellee,  performance  of  which  is  sought 
to  be  enforced  herein,  is  not  enjoined  by 
law,  pre-existent  and  imperative,  but  must 
in  this  proceeding  be  created,  ascertained, 
and  imposed.  The  validity  of  an  objection- 
able statute  should  be  litigated  in  an  ap- 
propriate civil  action  between  adversary 
parties,  and  in  our  opinion  a  petitioner  for 
a  writ  of  mandamus  may  not  require  the 
court  to  declare  such  statute  unconstitu- 
tional in  that  proceeding  as  a  condition 
precedent  to  the  issuance  of  the  writ  de- 
manded. State  ex  rel.  Lytic  v.  Douglas 
County,  18  Neb.  506,  26  N.  W.  315;  Maxwell 
V.  Burton,  2  Utah,  695;  State  ex  rel.  Port 
Royal  Min.  Co.  v.  Hagood,  30  S.  C.  619,  3 
L.R.A.  841,  9  S.  E.  686;  Ex  parte  Lynch, 
16  8.  C.  40;  People  ex  rel.  Bradley  v. 
Stephens,  2  Abb.  Pr.  N.  S.  348;  Wright  v. 
Kelley,  4  Idaho,  624,  43  Pac.  665;  People  ex 
rel.  Hall  v.  San  Francisco,  20  Cal.  591;  2 
Spelling,  Inj.  §  1443;  26  Cyc.  Law  &  Proc. 
p.  156;   19  Am.  &  Eng.  Enc.  Law,  p.  763. 

In  the  case  of  Wright  v.  Kelley,  supra, 
the  supreme  court  of  Idaho  declared  man- 
damus to  be  not  only  an  extraordinary,  but 
in  some  respects  a  summary,  remedy,  and 
that  it  cannot  be  made  an  instrument  for 
giving  a  court  jurisdiction  of  litigation  on 
collateral  matters  in  an  irregular  way,  and 
that  the  writ  will  not  be  granted  to  test  col 
lateral  questions  or  the  validity  of  an  act 
of  the  legislature.  The  supreme  court  of 
New  York,  in  the  case  of  People  ex  rel. 
Bradley  v.  Stephens,  supra,  held  "that  it  is 
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rarely,  if  ever,  proper  to  award  a  mandamus 
in  a  case  in  which  it  can  only  be  done  by 
declaring  an  act  of  the  legislature  uncon- 
stitutional. That  should  be  done  in  a  more 
solemn  mode  of  adjudication,  upon  a  full 
trial,  and  not  on  an  ordinary  motion."  In 
the  Lynch  Case  the  supreme  court  of  South 
Carolina  said:  "That  can  hardly  be  con- 
sidered a  duty  'certain,'  and  allowing  of  'no 
discretion,'  which  can  only  be  made  to  ap- 
pear by  ignoring  the  law  as  it  stands."  The 
same  court  in  the  case  of  State  ex  rel.  Port 
Royal  Min.  Co.  v.  Hagood,  supra,  said:  "We 
have  just  seen  that  mandamus  only  lies  for 
the  enforcement  of  a  plain  ministerial  duty, 
but  it  is  not  obvious  how  that  can  be  a  plain 
duty  which  is  only  made  to  appear  by  de- 
claring an  act  of  the  legislature  unconsti- 
tutional. It  is  not  the  province  of  the  board 
of  agriculture  to  determine  the  constitution- 
ality of  laws  defining  their  own  powers; 
nor  will  the  courts,  upon  summary  proceed- 
ings in  mandamus,  determine  as  to  the  con- 
stitutionality of  statutes  affecting  the  rights 
of  third  persons."  In  the  case  of  Maxwell 
V.  Burton,  the  supreme  court  of  Utah  said: 
'We  find  that  there  is  a  law  on  our  statute 
books  in  reference  to  registration,  compel- 
ling the  respondent  to  do  what  we  are  now 
asked  to  compel  him  to  undo.  We  cannot, 
for 'the  purpose  of  this  proceeding,  inquire 
into  its  validity."  In  the  cases  of  Brooks  v. 
Staie,  162  Ind.  568,  70  N.  E.  980,  and  State 
ex  rel.  McKell  v.  Robins,  71  Ohio  St.  273,  69 
L.R.A.  427,  73  N.  E.  470,  2  A.  A  E.  Ann. 
Cas.  4^5,  and  others  which  we  have  ex- 
amined, the  courts,  without  challenge  or 
question  of  their  right  in  that  behalf  or 
of  the  propriety  of  so  doing,  proceeded  to 
determine  the  constitutionality  of  a  legis- 
lative act  preliminary  to  the  issuance  of  a 
writ  of  mandamus.  These  cases  are  not  re- 
garded as  decisive  authority  contrary  to 
our  conclusion  and  the  holdings  in  the  cases 
above  cited. 

It  seems  to  Us  a  manifest  hardship  to 
impose  upon  a  petty  ministerial  officer  the 
burden  of  determining  at  his  peril  and  de- 
fending the  validity  of  a  law  which  he  is 
required  and  willing  to  obey.  He  may  have 
no  personal  interest  in  the  law  assailed, 
and  be  provided  with  no  means  to  make  a 
defense  for  the  benefit  of  others.  We  con- 
clude, therefore,  that  the  relator  in  this 
proceeding  cannot  require  the  court  to  pass 
upon  the  constitutionality  of  the  act  called 
in  question,  and  that  no  error  appears  in 
sustaining  appellees'  demurrer  to  his  con- 
plaint. 

The  judgment  is  affirmed. 

Petition  for  rehearing  denied 
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SOUTH   CAROLINA   SUPKEMB 
COURT. 

WILLIAM  McINTOSH,  Respt., 

V. 

AUGUSTA    &    AIKEN    RAILWAY    COM- 
PANY, Appt. 

(—  S.  C.  — ,  69  S.  E.  169.) 

Street  car  —  passenger  —hand  bagg:age 
—  ice. 

1.  A  passenger  cannot  be  said  as  matter 

Note,  —  Bight    of    passenger    to    oan*y 
"baggage  or  packages  in  street  car. 

The  right  of  passengers  on  street  cars  to 
carry  reasonable  baggage  and  packages  seems 
to  have  been  assumed  in  some  cases. 

Thus  in  Schalscha  v.  Third  Ave.  R.  Co. 
19  Misc.  141,  43  N.  Y.  Supp.  251,  a  passen- 
ger was  allowed  to  recover  for  damage  done 
to  his  violin  through  the  starting  of  the 
car  before  he  had  boarded  it,  and  the  conse- 
quent impact  of  the  violin  case  with  a  pillar 
of  the  elevated  road. 

So,  in  Morris  v.  Third  Ave.  R.  Co.  1  Daly, 
202,  w^hich  was  an  action  against  a  railway 
for  delivering  a  bag,  left  on  a  car,  to  the 
wrong  person,  the  court  said  that  the  com- 
pany did  not  engage  for  the  carriage  of 
such  property,  and  did  not  incur  respecting 
it  the  extraordinary  liability  imposed  upon 
common  carriers;  but  it  was  held  that  the 
compensation  paid  by  the  passenger  was  suf- 
ficient to  constitute  the  carrier  a  bailee  for 
hire  and  to  render  it  liable  for  the  wrongful 
deliverv. 

And  in  some  cases,  the  companies,  appar- 
ently recognizing  the  passengers*  ri&rht  to 
carry  some  articles,  have  established  rules 
excluding  certain  specified  thines. 

Thus  a  rule  of  a  street  railway  company 
that  "passengers  must  not  be  permitted  to 
take  into  the  cars  packages  or  goods  that 
are  cumbersome  or  dangerous,  such  as  bar- 
rels, boxes,  trunks,  gas  pipe,  lumber  and 
panes  of  glass,"  has  been  held  as  a  matter 
of  law  a  reasonable  regulation,  and  it  was 
held  error  to  leave  the  question  of  reason- 
ableness to  the  lurv.  Dowd  v.  Albanv  R.  Co. 
47  App.  Div.  202,  62  N.  Y.  Supp.  179. 

And  where  one  entered  a  closed  car  in 
which  there  were  passengers,  carrying  in  his 
hand  a  valise  and  two  rifles,  with  bayonets 
attached,  it  was  held  that  the  court  should 
instruct  the  jury  that  the  conductor  was 
entitled  to  eject  him.     Ibid. 

And  a  bird  cage  2 'feet  square  and  from 
2  to  2*  feet  high  is,  as  a  matter  of  law,  a 
"cumbersome"  package  within  the  meaning 
of  the  foregoing  statute.  Rav  v.  United 
Traction  Co.  96  App.  Div.  48,  89  N.  Y.  Supp. 
49. 

In  Daniel  v.  North  Jersey  Street  R.  Co. 
64  N.  J.  L.  603,  46  Atl.  625,  where  a  pas- 
senger carrying  a  small  goat  in  his  arms  was 
refused  admittance  to  a  car,  it  was  held 
that  the  reasonableness  of  a  rule  of  the 
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of  law  not  to  be  entitled  to  carry  upon  a 
street  car,  as  personal  baggage,  a  small 
piece  of  ice  wrapped  so  as  not  to  drip. 

Damafi^es  —  punitive  —  exclusion  of  ice 
from  street  car. 

2.  Punitive  damages  may  be  awarded 
against  a  street  ear  company  for  refusal  to 
permit  a  passenger  to  take  into  the  car  as 
personal  baggage,  a  small  piece  of  ice 
wrapped  so  as  to  prevent  dripping,  which 
is  needed  by  a  sick  person,  notice  of  which 
has  been  given  to  the  conductor. 

(October  27,  1910.) 

company  forbidding  the  carrying  of  live  ani* 
inals  in  its  cars  was  for  the  trial  court, 
and  that  it  was  error  to  leave  it  to  the  jury. 

In  Morris  v.  Alantic  Ave.  R.  Co.  116  N.  Y. 
552,  22  N.  E,  1097,  where  the  railway  coni- 
pany  had  a  rule  requiring  an  extra  charge 
for  each  package  "too  large  to  be  carried 
on  the  lap  of  the  passenger  without  inonm- 
moding  others,"  and  a  passenger  boarded 
a  car  carrying  a  package  of  picture  frames 
about  2  feet  long  and  20  inches  wide,  it  was ' 
held  that  the  court  could,  not  hold  tliat 
the  package  was  within  the  meaning  of  the 
regulation,  and  that  the  conductor's  judg- 
ment was  not  conclusive,  but  that  the  ques- 
tion as  to  whether  the  particular  package 
came  within  the  regulation  was  for  the 
jury. 

•  While  as  a  matter  of  law  the  decision  of 
a  conductor  as  to  whether  a  certain  package 
is  prohibited  by  a  rule  of  the  company  is 
not  conclusive,  yet  it  should  have  great 
weight,  and  his  action  should  not  be  re- 
versed by  a  jury  unless  it  is  a  case  of  wilful 
or  unreasonable  judgment  on  his  pan.  Ray 
V.  United  Traction  Co,  supra. 

In  Vlasservitch  v.  Augusta  &  A.  R.  Co. 
85  S.  C.  291,  67  S.  E.  306.  where  the  upper 
court  only  had  power  to  determine  whether 
there  was  anv  testimonv  to  sustain  the 
finding  of  the  lower  court,  the  judgment  of 
the  latter  court  holding  that  a  grapho- 
phone  horn  about  5  feet  long  and  from  18 
to  24  inches  across  its  mouth  was  personal 
baggage  which  the  passenger  might  carry 
was  affirmed,  there  being  testimony  tending 
to  show  that  it  did  not  come  within  the 
rules  of  the  company  prohibiting  the  carry- 
ing on  its  cars  of  specified  property  "or 
other  articles  too  long  or  heavy  to  be  taken 
with  the  passenorer  in  car  seat,"  the  plain- 
tiflf  having  testified  that  he  had  at  another 
time  carried  a  similar  horn  to  his  seat 
and  occupied  it  with  another  passoncer. 

In  Snerrv  v.  Consolidated  R.  Co.  70  Conn. 
563,  10  L.R.A.fN.S.)  907,  118  Am.  St.  Bep. 
169,  65  Atl.  962.  9  A.  &  E.  Ann.  Cas.  199, 
an  action  to  recover  for  the  loss  of  a  suit 
case  handed  to  the  conductor  by  a  woman 
upon  entering  the  car,  and  placed  by  him 
in  such  a  position  as  to  he  within  ^f^^  siorhf 
nrid  control,  the  company  was  held  not 
liable  where  the  suit  case  was  carried  away 
by  a  man  of  ordinarily  respectable  appear- 
ance who  was  seated  near  it.        J.  T,  W- 
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APPEAL  by  defendant  from  a  judgment 
of  the  Common  Pleas  Circuit  Court  for 
Aiken  County  affirming  a  judgment  of  a 
Magistrate's  Court  in  plaintiff's  favor  in 
an  action  brought  to  recover  damages  for 
alleged  unlawful  refusal  to  allow  plaintiff 
to  board  defendant's  car.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Boykin  Wright,  George  T. 
Jackson,  and  J.  B.  Salley,  for  appellant: 

Ice  is  not  baggage. 

6  Cyc.  Law  &  Proc.  p.  666,  c;  Runyan  v. 
Central  R.  Co.  61  N.  J.  L.  637,  43  L.R.A, 
284,  68  Am.  St.  Rep.  711,  41  Atl.  367,  65 
N.  J.  L.  228,  47  Atl.  422,  64  N.  J.  L.  67, 
48  L.R.A.  744,  44  Atl.  985. 

There  was  no  evidence  of  any  wanton  or 
wilful  conduct. 

13  Cyc  Law  &  Proc.  p.  109;  12  Am.  & 
Eng.  Enc.  Law,  p.  46;  Gwynn  v.  Citizens' 
Teleph.  Co.  69  S.  C.  439,  67  L.R.A.  111, 
104  Am.  St.  Rep.  819,  48  S.  E.  460;  2  Suth- 
erland, Damages,  1093,  §  394;  Funderburg 
v.  Augusta  &  A.  R,  Co.  81  S.  C.  143,  21 
L.R.A.(N.S.)  868,  61  S.  E.  1075. 

Messrs.  Croft  &  Croft  for  respondent. 

Jones,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  appeal  is  from  the  judgment  of  tifc 
circuit  court  affirming  judgment  of  a  magis- 
trate for  $76  in  an  action  for  actual  and 
punitive  damages  for  unlawful  and  wanton 
refusal  to  allow  plaintiff  to  board  defend- 
ant's car. 

It  appears  that  on  the  5th  day  of  July, 
1908,  plaintiff  attempted  to  board  one  of 
the  electric  passenger  cars  of  the  defendant 
at  Langley,  in  Aiken  county,  having  in  his 
hand  five  cents'  worth  of  ice  wrapped  in  a 
sack.  The  plaintiff  had  bought  the  ice  for 
a  sick  man  at  Bath,  South  Carolina,  and 
was  hastening  to  carry  it  to  him.  The  con- 
ductor refused  to  allow  plaintiff  to  board 
the  train  with  the  ice,  testifying  that  the 
ice  was  in  a  crocus  sack,  and  was  leaking 
through  the  sack  so  that  water  would  run 
over  the  floor  of  the  car.  The  testimony 
of  the  plaintiff  tended  to  show  that  the  ice 
was  fully  wrapped,  and  was  not  leaking. 
This  issue  was  found  in  favor  of  plaintiff 
by  the  magistrate  and  affirmed  by  the  cir- 
cuit court;  hence  it  must  be  regarded  as 
settled  that  the  ice  was  wrapped  in  a  sack, 
and  was  not  leaking. 

The  defendant  appellant  contends  that 
there  was  no  evidence  of  any  breach  of  duty, 
and  that  motion  for  nonsuit  as  to  the  en- 
tire cause  of  action,  and  especially  as  to 
punitive  damages,  should  have  been  sus- 
tained. In  arguing  these  propositions,  con- 
tention is  made  that  ice  is  not  personal  bag- 
gage. We  cannot  say  as  matter  of  law  that 
a  small  piece  of  ice  carried  under  the  cir- 
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cumstances  stated  is  not  personal  baggage. 
But  the  rule  of  the  defendant  company  and 
the  instructions  given  to  its  conductor  as- 
sume that  it  may  be  so  regarded  under  cer- 
tain circumstances.  Rule  No.  16  of  the  de- 
fendant company  for  carrying  packages  pro- 
vided, ''Passengers  must  not  be  allowed  to 
carry  bulky  or  dangerous  packages  aboard 
cars,"  and  the  verbal  instructions  to  con- 
ductor were  not  to  accept  anything  like  ice 
which  was  not  wrapped  or  boxed  so  as  to 
prevent  melting  or  leaking  over  the  floor. 
Hence  the  rules  of  the  company  did  not 
prevent  the  acceptance  as  baggage  of  a 
small  piece  of  ice  wrapped  so  as  not  to  leak 
over  the  floor. 

The  circuit  court  concurred  with  the  mag- 
istrate in  finding  that  there  was  some  evi- 
dence of  wilful  invasion  of  plaintiff's  right. 
We  think  there  was  not  a  total  failure  of 
evidence  on  this  point,  and  therefore  the 
finding  of  the  circuit  court  cannot  be  dis- 
turbed. There  was  testimony  that  plaintiff 
and  the  conductor  had  a  previous  difficulty; 
that  plaintiff  was  attempting  to  board  the 
car  in  a  proper  manner  and  with  proper  per- 
sonal baggage;  that  he  informed  the  con- 
ductor of  the  urgency  of  his  carrying  the  ioe 
to  the  sick  man;  that  plaintiff  offered  -to 
stay  upon  the  platform  with  the  ice  and  to 
pay  for  its  transportation,  but  that  never- 
theless the  conductor  rudely  shut  the  gate, 
and  would  not  let  him  get  aboard;  that  the 
conductor  following  on  next  train  permitted 
plaintiff  to  board  the  car  with  the  ioe 
wrapped  in  the  same  manner,  without  ob- 
jection. 

The  judgment  of  the  Circuit  Court  ie  af- 
firmed. 


IOWA    SUPREME    COURT. 

MARGARET  ASHER,  Appt., 

V. 

JULIUS   PE(iG.    Adnir.,  etc.,  of  Eliae  W. 
Peprg,  Decoiisofi. 

(—  Iowa  — ,  123  N.  W.  739.) 

Election  of  remedy  —  widow's  claim  — 
claim  for  services. 

1.  The  assertion  of  a  claim  to  a  widow's 
share  in  a  decedent's  estate  which  fails  for 
lack  of  proof  of  marriage  is  not  an  election 
of  remedy  so  as  to  bar  a  claim  against  the 
estate  for  services  rendered. 

Note.  —  As  to  effect  of  choosing  by  mis- 
take remedv  not  legallv  available^  see  notes 
to  Clark  v.*  Heath,  8  L.R.A.  (N.S.)  144,  and 
Harrill  v.  Davis,  22  L.R.A. (N.S.)   1153. 

As  to  riglit  to  recover  for  household  serv- 
ices rendered  while  the  parties  were  living 
in  illicit  relations,  see  note  to  Emmerson  y. 
Botkin.  29  L.R.A. (N.S.)   787. 
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Decedent's  estate  —  claim  —  delay. 

2.  An  equitable  excuse  for  failure  to  file 
a  claim  for  services  against  a  decedent's^ 
estate  within  the  time  required  by  statute 
is  shown  where  claimant  was  to  within  a 
reasonable  time  before  presenting  her  claim 
prosecuting  before  the  courts  a  claim  tti 
share  in  the  estate  as  decedent's  widow. 

Same  —  meretricious  claim. 

3.  A  judgment  denying  the  claim  of  a 
widow  to  share  in  the  estate  of  deceilent  as 
his  widow,  on  the  ground  that  the  marriage 
was  not  proved,  does  not  of  itself  require 
the  rejection  of  her  claim  against  his  es- 
tate for  services,  which  was  not  presented 
within  the  time  required  by  statute,  on  the 
ground  that  equity  would  not  interfere  be- 
cause the  relations  between  the  parties 
were  meretricious. 

(December  15,  1909.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
District  Court  for  Harrison  County  dis- 
allowing a  claim  against  the  estate  of  Elias 
W.  Pegg,  deceased,  for  compensation  for 
services  rendered  deceased  during  his  life- 
time.    Reversed, 

Statement  by  McClain,  J.: 

A  claim  in  probate  in  favor  of  plaintiff 
against  the  estate  of  Elias  W.  Pegg,  de- 
ceased, for  $10,500  as  compensation  for  serv- 
ices rendered  by  plaintiff  to  defendant  in 
his  lifetime,  was  disallowed  by  the  trial 
court,  and  the  plaintiff  appeals. 

Mr.  S.  H.  Cochran,  for  appellant: 

The  assertion  of   a  claim  to  a  widow's 
share  was  not  an  election  of  remedy,  bar 
ring  a  subsequent  claim  for  services. 

Zimmerman  v.  Robinson,  128  Iowa,  72, 
102  N.  W.  814,  6  A.  &  E.  Ann.  Cas.  960. 

Plaintiff  was  not  required  to  file  the  claim 
imtil  her  status  or  relation  to  decedent  was 
determined. 

Lamm  v.  Sooy,  79  Iowa,  693,  44  N.  W. 
893;  Senat  v.  Findley,  61  Iowa,  20,  60  N. 
W.  675. 

Messrs.  Roadifer  &  Arthur  and  O.  A. 
Bolter  for  appellee. 

McGlain,  J.,  delivered  the  opinion  of  the 
court: 

The  claimant  is  the  same  person  who,  un- 
der the  name  of  Margaret  Pegg,  asserted  the 
right  of  a  widow's  share  in  the  estate  of 
Elias  W.  Pegg,  deceased,  in  the  case  which 
was  before  us  on  appeal,  entitled  Pegg  v. 
Pegg,  138  Iowa,  672,  116  N.  W.  1027,  where 
it  was  decided,  affirming  the  decision  of  the 
lower  court,  that  plaintiff  was  not  the 
widow  of  deceased,  not  having  been  formally 
married  to  him,  and  not  having  occupied 
toward  him  the  relation  of  wife  under  a 
common-law  marriage.  Plaintiff  now  asks 
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that  she  be  allowed  compensation  for  the 
services  rendered  by  her  to  deceased  during 
the  period  of  about  twenty-two  years,  dur- 
ing which  she  lived  with  him,  keeping  house 
for  him  and  assisting  him  in  carrying  on 
his  farm,  as  the  employee  of  deceased  and 
for  wages  under  an  express  contract,  the  evi- 
dence of  which  has  been  lost,  or  under  an 
implied  contract,  but,  in  either  event,  not 
as  a  member  of  his  family.  This  claim  was 
resisted  in  the  lower  court  on  the  grounds 
tiiat  it  was  not  filed  within  the  statutory 
period  for  filing  claims,  and  that,  plaintiff 
having  elected  to  assert  as  against  the  es- 
tate of  deceased  and  his  heirs  that  she  was 
his  wife  during  the  time  these  services  were 
rendered,  an  assertion  wholly  inconsistent 
with  her  right  to  have  compensation  for 
such  services,  she  cannot  in  this  proceed- 
iiig  against  the  estate  have  an  allowance 
therefor. 

1.  It  cannot  properly  be  said  that  the 
prior  action  and  proceeding  in  which  plain- 
tiff alleged  that  she  lived  with  deceased  as 
his  wife  was  an  election  of  remedies  preclud- 
ing her  from  now  taking  a  position  in  this 
action  as  to  the  facts  which  is  inconsistent 
with  her  position  formerly  taken.  Plaintiff 
could  not  have  two  remedies,  or  two  rights 
of  recovery,  for  her  services,  the  election  of 
one  of  which  would  preclude  her  from  after- 
ward resorting  to  the  other.  There  is  no 
identity  whatever,  either  of  law  or  of  fact, 
between  the  claim  asserted  in  the  former 
action  and  the  one  which  is  now  being  as- 
serted. Plaintiff  entirely  mistook  her  rem- 
edy in  the  former  action  and  asserted  a 
state  of  facts  which  did  not  exist;  that  is, 
which  was  subsequently  found  in  the  pro- 
ceeding not  to  be  established  by  the  evidence. 
This  was  a  plain  case  of  mistake  of  remedy, 
and  not  election  of  remedy.  We  do  not  un- 
derstand that  it  is  material,  in  determining 
that  there  is  no  election  where  a  mistaken 
remedy  is  resorted  to,  that  it  should  be 
found  the  claim  first  asserted  was  in  good 
faith.  If  a  claim  is  made  which,  as  de- 
veloped in  subsequent  proceedings,  does  not 
exist,  then  the  claimant  is  not  barred  from 
asserting  in  an  independent  action  that  an 
inconsistent  claim  existed  entitling  him  to 
legal  redress.  Zimmerman  v.  Robinson,  128 
Iowa,  72,  102  N.  W.  814;  William  W. 
1  "orce  V,  Hutchins,  205  U.  S.  340,  51  L.  ed. 
828,  27  Sup.  Ct.  Rep.  624;  Water,  Light 
&  Gas  Co.  V.  Hutchinson,  19  L.R.A.(N.8.) 
219,  90  C.  C.  A.  647,  160  Fed.  41 ;  Sullivan 
V.  Ross,  113  Mich.  311,  71  N.  W.  634,  76 
N.  W.  309;  Bandy  v.  Cates,  44  Tex.  Civ. 
App.  38,  97  S.  W.  710;  Calhoun  County 
V.  Art  Metal  Constr.  Co.  152  Ala.  607,  44  So. 
876. 

2.  It  is  agreed  that  the  present  claim  was 
not  filed  within  one  year  from  the  giving 
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of  notice  of  appointment  by  the  adminis- 
trator of  the  estate,  as  required  by  Code, 
§  3349 ;  but  it  is  agreed  that  the  claim  was 
filed  within  a  reasonable  time  after  the  ad- 
judication in  this  court  on  the  appeal  that 
plaintiff  was  not  a  common-law  wife.  It  is 
contended  that  the  pendency  of  the  former 
action  in  the  lower  court,  or  on  appeal,  con- 
stituted such  a  peculiar  circumstance  as  to 
entitle  complainant  to  equitable  relief  un- 
der the  exception  provided  in  that  section. 
It  appears  that  the  estate  of  deceased  is 
solvent  and  remains  unsettled,  and  we  think 
it  clear  that  an  equitable  excuse  for  not 
sooner  filing  the  claim  is  made  out.  It 
cannot  be  said  that  plaintiff  was  negligent 
in  not  sooner  filing  her  claim,  when  she  was 
proceeding  in  court  apparently  in  good  faith 
to  assert  against  the  estate  the  right  as 
widow.  Sankey  v.  Cook,  82  Iowa,  125,  47 
N.  W.  1077;  Wickham  v.  Hull,  102  Iowa, 
469,  71  N.  W.  352.  And  in  general,  as  sup- 
porting the  concl\ision  that  under  the  cir- 
cumstances plaintiff  was  entitled  to  equi- 
table relief  as  against  the  statutory  bar, 
such  relief  being  expressly  authorized  by 
the  statute,  see:  Lamm  v.  Sooy,  79  Iowa, 
593,  44  N.  W.  893;  Senat  v.  Findley,  51 
Iowa,  20,  50  N.  W.  676;  Security  F.  Ins.  Co. 
V.  Hansen,  104  Iowa,  264,  73  N.  W.  596; 
Easton  v.  Somerville,  111  Iowa,  164,  82  Am. 
St.  Rep.  602,  82  N.  W.  475 ;  Henry  v.  Day, 
114  Iowa,  454,  87  N.  W.  416. 

But  the  lower  court  refused  equitable  re- 
lief to  plaintiff  on  the  ground  that  the  pe- 
culiar circumstances  justifying  such  relief 
as  against  the  bar  of  the  statute  must  be 
such  as  to  appeal  to  the  conscience  of  a 
court  of  equity,  and  justify  the  aliowance  of 
the  claim  in  the  furtherance  of  right  and 
justice,  and  that  the  delay  of  plaintiff  in 
filing  her  claim  while  she  was  attempting 
to  establish  a  fictitious  and  fraudulent  claim 
as  common-law  wife  constituted  no  excuse 
for  failing  to  file  her  claim  within  the 
statutory  period,  as  she  might  have  done. 
No  doubt  the  court  may  refuse  to  entertain 
a  claim  not  filed  in  time,  although  there  is 
a  reasonable  excuse  for  not  so  filing  it,  if 
the  claim  itself  is  not  such  as  to  entitle  the 
claimant  to  any  relief.  Lamm  v.  Sooy, 
supra.  It  does  not  appear,  however,  in  this 
case,  that  the  former  action  was  prosecuted 
.  in  bad  faith.  True  it  is  that  in  deciding 
the  former  case  on  appeal  this  court  held 
on  the  evidence  before  it  that  the  pretended 
marriage  betw6en  plaintiff  and  the  deceased 
was  a  mere  blind,  and  that  plaintiff  had  not 
regarded  herself  during  the  lifetime  of  de- 
ceased as  his  lawful  wife,  although  she  had 
cohabited  with  him ;  but  it  is  not  contended 
in  argument  that  the  decision  in  the  former' 
case  was  an  adjudication  binding  on  the 
parties  in  this  case,  and  no  such  claim 
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could  well  be  made,  for  the  two  proceedings 
are  wholly  distinct  as  to  subject-matter. 
The  point  adjudicated  in  the  former  case 
was  that  the  marriage  relation  did  not 
exist  between  plaintiff  and  deceased.  The 
question  as  to  whether  there  had  been  illicit 
cohabitation  between  them  was  purely  col- 
lateral, and  not  necessarily  involved.  There 
might  have  been  a  pretended  marriage  with- 
out such  cohabitation  as  to  render  the  en- 
tire subsequent  relations  meretricious  and 
defeat  the  right  of  plaintiff  to  recover 
quantum  meruit  for  lawful  services  actually 
rendered.  In  the  absence  of  any  other  evi- 
dence than  that  afforded  by  the  adjudication 
in  the  prior  case  that  plaintiff  was  not  the 
wife  of  deceased,  the  lower  court  was  not, 
we  think,  justified  in  holding  that  the  rela- 
tions between  the  parties,  so  far  as  involved 
in  this  record,  had  been  such  as  to  require 
the  denial  of  equitable  relief  to  the  plaintiff 
as  against  the  statutory  bar  to  her  claim. 
As  already  indicated,  the  court  denied  re- 
lief to  plaintiff  on  her  own  allegations. 

The  disallowance  of  plaintiff's  claim  by 
the  lower  court  on  the  ground  that  there 
were  no  equitable  circumstances  warranting 
the  court  in  considering  it  as  against  the 
plea  of  the  statutory  limitation  is  reversed, 
and  the  case  is  remanded  for  further  pro- 
ceedings in  the  probate  court  in  harmony 
with  this  opinion. 

Reversed. 

Petition  for  rehearing  denied. 
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V. 

JOHN  CURRY. 

(— -  Mich.  — ,  128  N.  W.  213.) 

Intoxicating  liquor  —  directed  verdict 
—  question  of  law. 

The  court  cannot,  in  a  prosecution  for 
making  an  unlawful  sale  of  intoxicating 
liquor,  direct  a  verdict  of  guilty,  and  cause 
the  clerk  to  enter  it,  without  giving  the 
jury  a  chance  to  disobey  the  instruction,  al- 
though the  court  acts  upon  the  theory  that 
the  facts  proved  present  the  question 
whetlier  or  not  in  contemplation  of  law 
there  has  been  a  violation  of  the  statute. 

(November  11,  1910.) 

EXCEPTIONS  by  defendant  to  the  direc- 
tion   by    the    Circuit    Court   for    Ionia 

Note.  —  As  to  right  of  court  in  crim- 
inal case  to  direct  a  verdict  of  guilty,  see 
note  to  Konda  v.  United  States,  22  L.ILA. 
(N.S.)   304. 
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County  of  a  vordict  of  guilty  on  the  trial 
of  an  indictment  charging  him  with  violat- 
ing the  local  option  law.  Conviction  re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Mr  John  Nichol  for  defendant. 

Messrs.  Bwlght  C.  Sheldon  and  John 
B.  Bird,  Attorney  General,  for  the  People. 

Blair,  J.,  delivered  the  opinion  of  the 
court: 

A  number  of  young  men  of  Ionia  county, 
where  the  local  option  law  was  in  force,  ar- 
ranged to  obtain  a  quantity  of  lager  beer 
from  Grand  Rapids,  where  such  law  was 
not  in  force.  The  arrangement  was,  ac- 
cording to  the  undisputed  testimony,  that 
each  of  the  parties  thereto,  including  re- 
spondent, was  to  contribute  $1  to  a  fund 
which  was  to  be  used  by  respondent  in  pur- 
chasing beer,  cigars,  and  sandwiches,  and 
paying  respondent's  expenses.  The  refresh- 
ments, when  secured,  were  to  be  delivered 
to  the  contributors  at  the  fair  grounds  in 
the  city  of  Ionia.  In  accordance  with  the 
arrangement,  respondent  went  to  Grand 
Rapids  and  purchased  a  half  barrel  and  a 
case  of  beer,  which  was  consigned  and 
shipped  to  him  by  express,  received  by  him, 
and  by  him  caused  to  be  transported  to  the 
grand  stand  at  the  fair  grounds,  where  any 
of  the  contribi«tors  to  the  fund  helped  him- 
self to  as  much  as  he  chose  and  as  often 
as  he  chose,  without  reference  to  the  pro- 
portion that  he  had  paid  for.  The  record 
is  silent  as  to  whether  respondent  paid  the 
dollar  which  he  was  to  pay,  or  whether  he 
drank  any  of  the  beer,  although  he  re- 
mained at  the  fair  grounds  until  the  next 
morning,  and  shipped  the  empty  half  bar- 
rel and  bottles  to  Grand  Rapids.  The  cir- 
cuit judge  directed  a  verdict  of  guilty,  and 
from  such  verdict  respondent  appeals,  on 
the  ground  that*  the  court  should  have  di- 
rected a  verdict  of  not  guilty. 

Respondent's  counsel  takes  the  position 
that  since  the  purchase  of  the  beer  was 
made  in  a  county  where  such  purchase  was 
lawful,  and  the  evidence  shows,  as  he  al- 
leges, that  the  respondent  merely  acted  as 
the  agent  of  the  others  in  the  shipment  and 
delivery  of  the  beer,  he  was  guilty  of  no  of- 
fense and  was  entitled  to  an  instructed  ver- 
dict. There  would  be  force  in  this  conten- 
tion if  the  evidence  disclosed  that  respond- 
ent had  no  interest  in  the  beer  and  merely 
purchased  with  the  money  furnished  to  him 
by  individuals,  and  delivered  to  each  of 
such  individuals  the  amount  of  beer  paid 
for  and  belonging  to  him.  People  v.  Con- 
verse, 157  Mich.  30,  121  N.  W.  475.  Such 
was  not  this  transaction. 
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The  witness  Miller  testified:  Curry  was 
to  go  down  and  get  the  beer. 

Q.  What  was  he  to  get  out  of  it? 

A.  He  wasn't  to  get  nothing  out  of  it.  He 
was  to  get  his  expenses.  He  was  to  con- 
tribute the  same  as  the  rest  of  us,  $1.  I 
think  we  got  a  rebate  for  it,  10  cents,  some- 
thing like  that.  Somebody  gave  it  to  nic 
the  next  day  at  Lynes's.  I  am  not  sure,  I 
got  10  or  15  cents.  He  figured  out  the  ex- 
pense of  the  hack  and  everything  and  gave 
us  the  rebate.  I  don't  know  what  the  beer 
cost,  nor  what  the  hack  hire  was,  and  I  nev- 
er asked  Curry  his  expenses.     .    .    • 

Q.  As  I  understand  it,  you  boys  were  to 
put  up  $1  apiece  and  somebody  was  to  go 
down  to  Grand  Rapids  and  get  some  beer? 

A.  Yes,  sir.  It  was  agreed  that  whoever 
went  should  be  paid  his  expenses.  At  the 
time  we  put  up  the  dollar  apiece  I  didn't 
expect  to  get  any  money  back.  It  was  to 
pay  for  the  picnic  and  the  expenses  of  the 
parties  who  purchased  the  beer  and  sand- 
wiches and  cigares.  That  was  what  the 
dollar  apiece  was  contributed  for.  The 
money  was  placed  in  the  hands  of  either 
Bowersox  or  Curry.  Eajcth  man  helped 
himself  to  the  beer  he  wanted.  I  don't  know 
lyhether  any  beer  was  left  in  the  keg  or 
whether  there  wasn't.  Each  man  had  what 
he  wanted.  I  considered  it  my  own  beer  I 
was  drinking.  I  didn't  purchase  any  beer 
from  John  Curry,  nor  did  he  give  me  any,  or 
furnish  me  any  except  aa  he  ordered  it 
from  Grand  Rapids. 

Q.  By  Mr.  Sheldon:  No  attempt  what- 
ever at  any  equitable  distribution  of  this 
beer,  was  there  ? 

A.     No,  sir. 

It  is  clear  therefore,  that,  under  the 
agreement,  respondent  had  the  same  inter- 
est in  the  beer,  sandwiches,  and  cigars  that 
the  others  had;  and  the  testimony  of  all 
of  the  participants  demonstrates  that  it 
was  not  the  intention  that  the  beer  should 
be  proportionately  divided  between  them, 
but  should  be  drunk,  indiscriminately  by 
all,  in  accordance  with  their  respective 
thirsts  and  holding  capacity.  It  is  clear 
that  if  each  of  the  parties  had  received 
individually  a  certain  number  of  quarts  or 
bottles  of  beer  as  his  own  property^  and 
each  had  poured  such  beer  into  a  receptacle 
to  be  drunk  in  common,  he  would  have  been 
guilty  of  furnishing  such  beer  to  the  others, 
in  violation  of  the  local  option  act.  People 
v.  Myers,  161  Mich.  40,  125  N.  W.  701. 

It  seems  equally  clear  to  us  that  where, 
as  in  this  case,  the  beer  is  undivided  and 
drunk  in  common,  each  person  is  furnish- 
ing a  portion  of  the  beer  paid  for  by  him  to 
others,  and  that  each  of  the  parties  to  the 
agreement  engaged  in  drinking  the  beer  in 
question  was  guilty  of  a  violation  of  the 
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local  option  law.  We  are  also  of  the  opin- 
ion that,  whether  respondent  had  any 
pecuniary  interest  in  the  beer  or  not,  or 
whether  he  drank  any  of  it>  he  would  be 
equally  guilty  with  the  others,  if  he  pro- 
cured the  beer  for  them  to  be  used  as  it  ac- 
tually was  used. 

We  feel  obliged  to  reverse  this  case,  how- 
ever, for  the  reason  that  in  directing  the 
verdict  the  court  invaded  the  constitution- 
al rights  of  respondent.  In  his  instructions 
to  the  jury  the  court  said,  among  other 
things:  "The  Court:  I  think  the  way  the 
case  stands,  gentlemen,  it  is  one  for  the 
court  to  dispose  of.  I  would  much  rather 
submit  the  matter  to  the  jury  if  based  up- 
on any  facts  that  might  warrant  the  court 
in  submitting  it.  .  .  .  In  the  judgment 
of  this  court  the  title  and  control  of  that 
property  was  in  Mr.  Curry,  and  by  permit- 
ting others  to  take  from  what  was  then,  in 
part  at  least,  his  individual  property,  it  has 
been  a  violation  of  the  law,  and  it  would 
be  your  duty  to  return  a  verdict  of  ^ilty 
on  all  three  counts.  Take  the  verdict,  Mr. 
Clerk.  (Verdict  received.)  The  Court:  I 
think,  in  view  of  what  our  court  have  held 
in  this  class  of  cases,  there  will  be  an  or- 
der entered  giving  you  imtil  the  first  day 
of  next  term  of  this  court  to  have  this  mat- 
ter passed  upon  by  the  supreme  court;  in 
the  meantime,  the  respondent  will  remain 
upon  the  same  recognizance  for  his  appear- 
ance here  until  the  first  day  of  the  next 
term  of  this  court."  These  instructions 
really  made  the  verdict  that  of  the  court, 
and  not  of  the  jury,  and  compel  a  reversal 
of  the  conviction.  People  v.  Doyle,  160 
Mich.  423,  126  N.  W.  358.  In  view  of  the 
important  nature  of  the  constitutional  right 
invaded,  we  have  felt  it  to  be  our  duty 
to  consider  the  point,  although  it  is  not 
raised  by  respondent. 

The  conviction  is  reversed,  and  a  new 
trial  ordered. 

• 

McAlvay,  J.,  concurs. 

Stone,  J. :  I  concur  in  the  result,  because 
of  the  directed  verdict. 

Ostrander,  J.,  concurred  with  Stone,  J. 

Hooker,  J.,  concurring: 

I  concur  in  the  conclusion  reached  by  Mr. 
Justice  Blair,  upon  the  ground  that,  in  di- 
recting the  clerk  to  enter  a  verdict  directed 
without  giving  the  jury  an  opportunity  to 
retire,  the  learned  circuit  judge  gave  the 
jury  no  opportunity  to  consider  the 
case  and  disobey  the  instruction.  The 
case  of  People  v.  Collison,  85  Mich. 
106,  48  N.  W.  292,  is  a  ca»c  directly 
in  point,  and  established  the  rule  in  this 
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state  that,  in  a  case  of  misdemeanor,  a 
party  has  a  right  to  expect,  if  not  to  ask, 
a  jury  to  disobey  the  instructions  of  the 
court  to  find  a  verdict  of  guilty,  and  that 
the  trial  court  must  give  the  jury  the  op- 
portunity of  doing  so,  though  we  have  held 
that  a  defendant  was  not  entitled  to  an 
instruction  that  they  might  disobey  the 
instruction  of  the  court  to  find  a  verdict 
of  guilty,  in  the  case  of  a  misdemeanor. 
See  People  v.  Gardner,  143  Mich.  116,  117, 
106  N.  W.  641.  The  Collison  Case  has  been 
followed  since.  See  People  v.  North,  163 
Mich.   616,    117    N.    W.    63. 

I  am  not  convinced  that  where  several 
persons  send  one  of  their  number  to  pur- 
chase beer  at  a  city  where  the  purchase  is 
lawful,  and  it  is  received  by  them  via  an 
express  company,  the  one  who  purchased 
becomes  liable  for  furnishing  to  one  of 
their  number,  who  drinks  more  than  his 
proportionate  share,  as  measured  by  the 
cost  of  the  beer  and  their  several  contribu- 
tions to  the  fund  expended  for  the  beer; 
nor  am  I  sure  that  the  evidence  warrants 
the  conclusion  that  one  or  more  did  so.  The 
beer  being  owned  in  common,  each  had  a 
right  to  help  himself  to  his  share,  and  an- 
other would  not  be  liable  as  a  furnisher 
of  beer  merely  because  one  took  more  than 
he  paid  for.  Apparently,  my  Brother 
Blair's  opinion  rests  upon  the  expectation 
of  the  parties  that  this  beerf»  paid  for  and 
owned  jointly,  would  or  might  not  be  ac- 
curately divided, — a  proposition  that  I 
doubt.  On  the  other  hand,  I  am  not  sure 
that  I  would  withhold  my  assent  to  the 
doctrine  that  one  who  causes  beer  to  be 
shipped  to  himself,  or  himself  and  others, 
with  the  understanding  with  his  fellows 
that  it  is  to  be  divided  in  proportion  to 
their  respective  contributions  or  to  be  used 
in  common,  might  not  be  guilty  of  unlaw- 
fully furnishing  beer,  if  the  beer  was  so 
delivered  and  shared  by  himself  and  others. 
I  am  unable  to  distinguish  such  a  case  from 
People  V.  Lapham  (Mich.)  127  N.  W.  366, 
Such  would  seem  to  be  a  clear  case  of  fur- 
nishing wherever  he  might  get  the  beer.. 

I  think,  also,  that  such  act  is  not  with- 
in the  decision  in  the  case  of  People  v.  Con- 
verse, 167  Mich.  30,  121  N.  W.  475.  That 
case  holds  that  the  shipment  by  express 
itom  a  county  in  which  the  selling  of  beer 
is  lawful,  to  a  purchaser  residing  in  a 
county  where  it  is  prohibited,  and  the  de- 
livery there  by  the  agent  of  the  express  com- 
pany in  the  due  course  of  business,  does 
not  make  such  express  agent  the  keeper  of 
a  place  where  liquor  is  given  away  and  fur- 
nished, or  of  unlawfully  furnishing  the 
same,  which  were  the  charp^es  upon  which 
the  defendant  was  tried.  Tt  does  not  hold 
that   a   private   citizen   living   in   a   "wet" 
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county  may  by  agreement  go  and  procure 
liquor,  in  his  own  county^  or  anywhere  else, 
and  bring  it  or  have  it  brought  into  the 
"dry"  county,  and  deliver  or  cause  it  to  be 
delivered  therein  to  another,  and  not  be 
guilty  of  ''furnishing"  within  the  local  op- 
tion act.  The  Converse  Case  protects  the 
agent  of  the  express  company,  but  it  in 
no  way  sustains  the  claim  that  a  party 
procuring  and  delivering  liquor  personally 
or  in  any  other  way  within  the  dry  county 
may  escape  the  law  against  furnishing,  be* 
cause  he  does  it  at  the  request  of  or  under 
employment  by  the  person  for  whom  it  is 
procured,  and  therefore  was  an  agent.  An 
agent  may  violate  the  law  against  furnish- 
ing as  well  as  another,  in  my  judgment. 
The  acts  done  in  the  "dry"  coimty  consti- 
tute the  breach  of  the  law.  The  case  holds 
that  the  law,  being  penal,  cannot  be  ex- 
tended to  the  act  of  the  express  company 
and  its  agent  in  the  course  of  business. 
This  follows  the  rule  requiring  strict  con- 
struction of  penal  statutes. 

The  conviction  should  be  set  aside,  and  a 
new  trial  ordered. 
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(30  R.  L  516,  76  Atl.  353.) 

lilmitatioii  of  action  —  change  of  resi- 
dence —  conflict  of  laws. 

A  debtor  who,  after  contracting  in  the 
state  of  his  residence,  where  his  creditor 
continues  to  reside,  takes  up  his  residence  in 
another  state,  may,  when  suit  is  brought 
there  on  the  contract,  set  up  its  statute 

Note.  —  See  note  to  Thomas  v.  Clarkson, 
6  L.R.A.  (N.S.)  658,  on  the  general  sub- 
ject of  the  law  governing  limitation  of  ac- 
tions on  contract.  Upon  its  facts  Staples 
V.  Waite  seems  to  come  clearly  within  the 
rule  which  obtains  in  the  absence  of  statu- 
tory provisions  to  the  contrary,  that  the  lim- 
itation of  actions  is  governed  by  the  law  of 
the  forum,  inasmuch  as  the  exceptions  made 
by  the  local  statutes  to  this  general  rule 
were  plainly  inapplicable. 

As  to  construction  and  effect  of  statute  of 
the  forum  admitting  bar  of  statute  of  state 
or  country  in  which  cause  of  action  arises 
or  accrues,  see  notes  to  Doughty  v.  Funk, 
4  L.R.A.(N.S.)  1029,  and  Bruner  v.  Mar- 
tin, 14  L.R.A.(N.S.)  776.  And  see  in  this 
connection  Moran  v.  Moran,  post,  898. 

As  to  applicability  to  nonresidents  of 
prorision  suspending  limitations  against  de- 
fendant who  is  out  of  state,  until  his  "re- 
turn," see  note  to  Ji^mieson  v.  Potts,  25 
L.R.A.(N.S.^  24. 
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of  limitations,  although  the  action  is  not 
barred  by  the  statute  of  the  state  where  the 
contract  was  made. 

'      (June  24,   1010.) 

CERTIFICATION  by  the  District  Court 
for  Providence  County  for  the  opinion 
of  the  Supreme  Court  of  a  question  arising 
upon  the  trial  of  an  action  brought  to  re- 
cover compensation  for  services  rendered  as 
an  attorney.  Affirmative  answer  returned 
and  cause  remanded. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  P.   Beagan  for  plaintiff. 

Mr.  Harry  P.  Gross,  for  defendant: 

The  defendant's  plea  of  the  statute  of 
limitations  of  Rhode  Island  bars  the  plain- 
tiff's action. 

Weiser  v.  McDowell,  03  Iowa,  772,  61  N. 
W.  1004;  Weber  v.  State  Harbor,  18  Wall. 
57,  21  L.  ed.  798;  Story,  Confl.  L.  8th  ed. 
§§  576-580,  582,  582b;  Cronan  v.  Fox,  50 
N.  J.  L.  417,  14  Atl.  110;  Commercial  Nat. 
Bank  v.  Davidson,  18  Or.  57,  22  Pac.  63.7; 
Denny  v.  Faulkner,  22  Kan.  89;  Security 
Co.  V.  Eyer,  36  Neb.  507,  38  Am.  St.  Rep. 
735,  54  N.  W.  838;  Pritchard  v.  Norton,  106 
U.  S.  124,  27  L.  ed.  104,  1  Sup.  Ct.  Rep. 
102;  Hoadley  v.  Northern  Transp.  Co.  115 
Miss.  304,  15  Am.  Rep.  106;  Brunswick 
Terminal  Co.  v.  National  Bank,  48  L.R.A. 
625,  40  C.  C.  A.  22,  09  Fed.  635;  25  Cyc. 
Law  &  Proc.  p.  1018;  Dicey,  Confl.  L.  pp. 
711,  712,  715,  718;  British  Linen  Co.  v. 
Drummond,  10  Barn.  &  C.  003;  Huber  v. 
Steiner,  2  Scott,  304 ;  Harris  ▼.  Quine,  L.  R. 
4  Q.  B.  653;  2  Wharton,  Confl.  L.  3d  ed. 
§§  535-537,  541;  M'Elmoyle  t.  Cohen,  13 
Pet.  312,  10  L.  ed.  177;  Don  v.  Lippman,  5 
Clark  &  F.  1,  5  Eng.  Rul.  Cas.  030;  Nash 
V.  Tupper,  1  Caines,  402,  2  Am.  Dec.  107; 
Lamberton  v.  Grant,  94  Me.  508,  80  Am. 
St.  Rep.  415,  48  Atl.  127;  Thompson  v. 
Reed,  75  Me.  404;  Thibodeau  v.  Levassuer, 
36  Me.  362;  Leroy  v.  Crowninshield,  2 
Mason,  151,  Fed.  Cas.  No.  8,260;  Ruggles 
V.  Keeler,  3  Johns.  263,  3  Am.  Dec.  482; 
Perkins  v.  Guy,  55  Miss.  155,  30  Am.  Rep. 
510;  Townsend  v.  Jemison,  0  How.  407,  13 
L.  ed.  104;  Crocker  v.  Arey,  3  R.  I.  178; 
Levy  V.  Boas,  22  Bail.  L.  217,  23  Am.  Dec. 
134;  Home  L.  Ins.  Co.  v.  Elwell,  111 
Mich.  689,  70  N.  W.  334;  Van  Schuyver  v. 
Hartman,  1  Alaska,  431 ;  Jones  v.  Jones, 
18  Ala.  248;  Obear  v.  First  Nat.  Bank,  97 
Ga.  687,  33  L.R.A.  384,  25  S.  E.  335;  Patter- 
son V.  Crawford,  12  Ind.  241;  Willard  v. 
Wood,  4  Mackey,  538;  Atwater  v.  Town- 
send,  4  Conn.  47,  10  Am.  Dec.  97;  Bruce  v. 
Luck,  4  Q.  Greene,  143 ;  Farmers'  &  T.  Nat. 
Bank  v.  Lovell,  8  Ky.  L.  Rep.  261,  1  S.  W. 
426;  McLenaghan  v.  Hetherington,  8  Mani- 
toba L.  Rep.  357;  Hoggett  ▼.  Emerson,  8 
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Kan.  262;  Walworth  v.  Roiith,  14  La.  Ann. 
201;  Carvell  v.  Wallace,  9  N.  S.  165;  Wil 
liams  y.  Jones,  13  East,  440;  Bigelow  v. 
Ames,  18  Minn.  527,  Gil.  471;  Stirling  v. 
Winter,  80  Mo.  141;  Star  Wagon  Co.  v. 
Matthiessen,  3  Dak.  234,  14  N.  W.  107; 
Young  V.  Hart,  101  Va.  480,  44  S.  E.  703; 
3  Page,  Contr.  §§  1734,  1737;  New  York  L. 
Ins.  Co.  V.  Aitkin,  126  N.  Y.  660,  26  N.  E. 
732;  Barbour  v.  Erwin,  14  Lea,  716;  Mor-« 
gan  V.  Camden  &  A.  R.  Co.  2  Pa.  Co.  Ct. 
97;  Adams  v.  Kelly,  2  Wash.  Terr.  263,  5 
Pac.  601;  Carrigan  v.  Semple,  72  Tex.  306. 
12  S.  W.  178;  Brown  v.  Bicknell,  1  Pinney 
(Wis.)  226,  39  Am.  Dec.  299;  Cartier  v. 
Page,  8  Vt.  146;  Mason  v.  Union  Mills  Paper 
Mfg.  Co.  81  Md.  446,  20  L.R.A.  273,  48 
Am.  St.  Rep.  524,  32  Atl.  311;  Graves  v. 
Weeks,  19  Vt.  178;  •]iii'::»!nm  v.  Bigelow, 
12  Met.  272;  Power  v.  Ihitliaway,  43  Barb. 
217;  Paine  v.  Drew,  44  N.  H.  306;  Mo  wry 
V.  Cheesman,  6  Gray,  515;  Lincoln  v.  Bat- 
telle,  6  Wend.  475;  Andrews  v.  Herriot,  4 
Cow.  508;  Angell,  Limitations,  6th  ed. 
§§  65  et  seq.;  Wood,  Limitations,  3d  ed.  §  8; 
2  Parsons,  Contr.  9th  ed.  ••  589,  590. 

Article  4,  §  1,  of  the  Constitution  of  the 
United  States,  does  not  require  Rhode  Is- 
land to  enforce  the  Maine  statute  of  limita- 
tions. 

M'Elmoyle  v.  Cohen,  13  Pet.  326-328,  10 
L.  ed.  184,  185;  Black,  Const.  Law,  2d  ed. 
p.  248;  Chicago  &  A.  R.  Co.  v.  Wiggins 
Ferry  Co.  119  U.  S.  615,  622,  30  L.  ed.  519, 
522,  7  Sup.  Ct.  Rep.  398;  Crippen,  D.  & 
Co.  V.  Laighton,  69  N.  H.  540,  46  L.R.A. 
467,  76  Am.  St.  Rep.  192,  44  Atl.  538; 
Bonaparte  V.  Appeal  Tax  Ct.  104  U. 
S.  592,  26  L.  ed.  845;  Story,  Const. 
§§   1302,    1309;    Cole   v.    Cunningham,    133 

.  S.  107,  112,  33  L.  ed.  538,  541,  10 
up.  Ct.  Rep.  269;  Patterson,  Const.  2d  ed. 
§  118;  Christmas  v.  Russell,  6  Wall.  290, 
302,  18  L.  ed.  475,  478:  Joice  v.  Scales,  18 
Ga.  725;  Rhclton  v.  Johnson,  4  Sneed,  672, 
70  Am.  Dec.  265. 

Blodgett,  J.,  delivered  the  opinion  of  the 
court : 

Under  the  provisions  of  §  478,  court  and 
practice  act,  the  following  question  has  been 
certified  to  this  court  by  the  district  court 
of  the  sixth  judicial  district,  viz.: 

"In  assumpsit  brought  in  Rhode  Island 
on  a  debt  contracted  in  the  state  of  Maine, 
both  the  plaintiff  and  defendant  at  the  time 
said  alleged  debt  accrued  being  residents  of 
Maine,  is  a  plea  of  the  statute  of  limi- 
tations in  Rhode  Island  a  good  plea  in  bar, 
— it  appearing  that  the  plaintiff,  since  such 
debt  was  cor.lrnctcd  in  Maine,  has  always 
been,  and  was  at  the  time  of  bringing  his 
30  L.R.A.(N.S.) 


action,  a  resident  of  Maine;  that  the  de- 
fendant was  continuously  for  more  than 
six  years  after  such  cause  of  action  ac- 
crued, and  prior  to  the  bringing  of  said 
action,  in  Rhode  Island,  a  resident  of  Rhode 
Island;  and  that,  under  the  law  of  Maine, 
such  debt  is  not  barred,  because  a  debtor's 
absence  from  that  statp  interrupts  the  run- 
ning of  its  statute  of  limitations?" 

Sections  250,  252,  and  253,  court  and 
practice  act,  are  as  follows: 

"Sec.  250.  All  actions  of  account,  except 
on  such  accounts  as  concern  trade  or 
merchandise  between  merchant  and  mer- 
chant, their  factors  and  'servants;  all 
actions  on  the  case,  except  for  words  spoken 
and  for  injuries  to  the  person;  all  actions 
of  debt  founded  upon  any  contract  without 
specialty,  or  brought  for  arrearages  of  rents ; 
and  all  actions  of  detinue  and  replevin, 
shall  be  commenced  and  sued  within  six 
years  next  after  the  cause  of  action  shall 
accrue,  and  not  after." 

"Sec.  262.  If  any  person  against  whom 
there  is  or  shall  be  cause  for  any  action 
hereinbefore  enumerated,  in  favor  of  a  resi- 
dent of  the  state,  shall  at  the  time  such 
cause  accrue  be  without  the  limits  thereof, 
or,  being  within  the  state  at  the  time  such 
cause  accrues,  shall  go  out  of  the  state  be- 
fore said  action  shall  be  barred  by  the  pro- 
visions of  this  chapter,  and  shall  not  have 
or  leave  property  or  estate  therein  that  can 
be  attached  by  process  of  law,  then  the 
person  entitled  to  such  action  may  com- 
mence the  same  within  the  time  before 
limited  after  such  person  shall  return  into 
the  state  in  such  manner  that  an  action 
may  with  reasonable  diligence  be  com- 
menced against  him  by  the  person  entitled 
to  the  same. 

"Sec.  263.  If  any  person  at  the  time  any 
such  cause  of  action  shall  accrue  to  him 
shall  be  within  the  age  of  twenty-one  years, 
or  of  unsound  mind,  or  imprisoned,  or  be- 
yond the  limits  of  the  United  States,  such 
person  may  bring  the  same  within  such 
time  as  hereinbefore  limited  after  such  im- 
pediment is  removed." 

When  the  cause  of  action  is  in  favor  of  a 
resident  of  this  state,  §  252,  supra,  extends 
the  time  as  therein  provided,  and  as  decided 
by  this  court  in  Cottrell  v.  Kenney,  26  R.  1. 
99,  103,  64  Atl.  1010,  1011,  wherein  it  is 
said  by  Douglas  J.,  in  construing  the  sim- 
ilar provisions  of  chapter  205,  Pub.  Stat. 
1882:  "The  true  meaning  of  the  statute  is 
expressed  in  very  plain  language.  The  first 
four  sections  of  the  chapter  prescribe  the 
periods  within  which  various  common-law 
actions  may  be  brought  after  the  several 
causes  of  action  accrue.     This  section  pro- 
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Tides  lor  a  different  computation  of  the 
period  of  limitation  in  two  specified  cases: 
First,  when  the  cause  of  action  accrues 
when  the  defendant  is  out  of  the  state; 
secondly,  when  the  defendant  goes  out  of 
the  state  after  the  cause  of  action  has  ac- 
crued, and  before  the  limited  time  for 
bringing  the  action  has  expired.  In  both 
cases  a  new  time  is  fixed  at  which  the  stat- 
ute begins  to  run  t.  e,,  when  the  defendant 
comes  or  returns  into  the  state  in  such  man- 
ner that  the  plaintiff  can  begin  his  action 
against  him.  Under  this  section  the  coming 
or  return  into  the  state  is  analogous  to  a 
new  promise  in  an  action  of  assumpsit.  It 
does  not  add  a  certain  increment  to  so  much 
of  the  prescribed  period  of  limitation  as  has 
already  passed,  but  it  fixes  a  new  time  for 
the  prescribed  period  of  limitation  to 
begin." 

But,  even  if  the  plaintiff  had  been  con- 
tinuously a  resident  of  this  state  from  the 
time  the  cause  of  action  accrued,  he  would 
now  he  barred  by  the  six  years'  residence  of 
defendant  in  Rhode  Island,  and,  by  the  ex- 
press provisions  of  the  question  submitted, 
the  plaintiff  was  not  a  resident  of  this  state, 
but  was  a  resident  of  Maine  at  the  time  the 
cause  of  action  accrued  in  his  favor;  nor 
has  he  ever  been  a  resident  of  this  state. 
His  right  of  action,  therefore,  in  this  state, 
is  dependent  upon  the  provisions  of  §  250, 
supra,  and  is  barred  by  the  lapse  of  six 
years'  residence  of  the  defendant  in  Rhode 
Island  after  the  cause  of  action  accrued, 
whatever  may  be  his  right  in  the  state  of 
Maine,  or  in  other  jurisdictions  having 
other  statutory  provisions.  Having  been  a 
resident  of  Maine,  and  thus  not  having  been 
without  the  limits  of  the  United  States,  he 
is  not  aided  by  the  provisions  of  §  253, 
supra. 

The  case  of  McCann  v.  Randall,  147  Mass. 
81,  84,  9  Am.  St.  Rep.  666,  17  N.  E.  75,  80, 
cited  by  the  plaintiff,  seems  to  have  been 
placed  on  his  brief  by  mistake,  inasmuch  as 
it  is  directly  opposite  to  his  contention.  In 
that  case  the  defendant  made  a  promissory 
note  in  Maine,  and  then,  before  the  statute 
of  limitations  of  Maine  had  run,  the  de- 
fendant moved  to  New  York,  where  he  re- 
sided for  more  than  six  years.  Subse- 
quently, he  was  sued  in  Massachusetts,  and 
Devens,  J.,  in  considering  whether  the  action 
was  barred  in  Massachusetts  under  the 
statute  of  that  state,  observes :  "When  this 
bill  was  brought,  any  action  by  the  plaintiff 
in  the  courts  of  New  York  was  there  barred, 
as  the  statute  of  limitations  of  that  state  is 
found  to  exist;  Randall  [the  defendant] 
having  resided  there  more  than  six  years." 

The  precise  question  here  involved  has 
30  L.R,A.(N.S.)  57 


been  determined  in  other  jurisdictions. 
Thus,  in  Bruce  v.  Luck,  4  G.  Greene,  143, 
it  was  held  as  follows:  "This  suit  was 
commenced  by  Thomas  Bruce  and  others 
against  L.  P.  Luck  on  the  transcript  of  a 
judgment  rendered  by  a  justice  of  the  peace 
on  a  promissory  note  in  the  state  of  Mis- 
souri in  1834.  The  defendant  pleaded  tlie 
statute  of  limitations  of  1843.  To  this  the 
plaintiffs  replied  that  they  and  the  defend- 
ant were  not  residents  of  this  state  at  the 
time  the  note  was  made;  and  that,  although 
the  defendant  had  been  for  many  years  a 
citizen  of  Iowa,  still  they,  the  plaintiffs, 
had  continued  to  reside  in  Missouri;  that 
said  note  and  judgment  had  not  been  sub- 
ject to  the  laws  of  Iowa  until  the  com- 
mencement of  this  suit;  a^d  that  therefore 
their  right  of  action  ought  not  to  be  barred 
by  defendant's  plea.  Defendant's  demurrer 
to  this  replication  was  sustained,  and  judg* 
ment  rendered  in  his  favor.  On  this  ruling 
errors  are  assigned.  It  is  objected  that  the 
statute  of  limitations  is  not  applicable  to 
foreign  contracts  or  notes  and  nonresident 
plaintiffs.  If  the  laws  of  other  states  are 
to  prevail  over  the  remedial  statutes  of  our 
own  state,  if  the  law  of  the  place  where  the 
contract  was  made  is  to  govern  in  all  mat- 
ters affecting  the  remedy,  there  would  be 
good  reason  for  this  objection.  The  doc- 
trine seems  to  be  settled  beyond  contro- 
versy that  the  lex  fori  must  prevail  in  all 
matters  merely  remedial.  In  this  con- 
nection no  rule  is  better  settled  than  that 
the  statute  of  limitations  of  the  state  in 
which  the  action  is  brought  is  to  prevail, 
and  not  that  of  the  state  in  which  the 
contract  was  made," — citing  cases.  "It  is 
not  pretended  that  the  defendant  in  this 
case  was  not  a  resident  of  the  state  from 
the  time  the  statute  commenced  to  run  un- 
til the  limitation  had  expired.  The  replica- 
tion rested  entirely  upon  the  facts  that  the 
plaintiff  had  been  a  nonresident  during  that 
time,  and  that  the  contract  was  made  in 
another  state.  So  far  as  those  facts  are 
concerned,  we  are  fully  confirmed  in  the 
opinion  that  they  cannot  remove  this  case 
from  the  effect  of  the  statute.  Judgment 
affirmed."  See  also  Home  L.  Ins.  Co.  v. 
Elwell,  111  Mich.  689,  70  N.  W.  334;  Brown 
V.  Stone,  4  La.  Ann.  235;  Bcardsley  v. 
Southmayd,  15  N.  J.  L.  171,  affirmed  in 
Wood  V.  Leslie,  35  N.  J.  L.  472.  And  see 
Crocker  v.  Arey,-  3  R.  I.  178;  Townsend  v. 
Jemison,  9  How.  407,  13  L.  ed.  194. 

The  cause  will  be  sent  back  to  the  Dis- 
trict Court  of  the  Sixth  Judicial  District, 
with  the  decision  of  this  court  certified 
thereon,  for  further  proceedings. 
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IOWA    SUPREME    COURT. 

IOWA  L.  MORAN,  Exrx.,  etc.,  of  Shelby 
B.  Moran,  Deceased, 

V. 

GEORGE  W.  MORAN,  Appt 


SAME 

V. 

VIRGINIA  RICHARDS,   Appt. 


SAME 

*   V. 

FRANK  B.  MORAN,  Appt. 

(—  Iowa  — ,  123  N.  W.  202.) 

Conflict  of  laws  —  limitation  of  action 
—  note. 

1.  Where,  in  response  to  notification  by  a 
person  resident  in  one  state,  that  he  will 
fend  money  to  one  residing  in  another 
state,  upon  receipt  of  a  note  for  the 
amount,  the  latter  forwards  the  note, 
and  the  former  upon  receiving  it  sends  the 
money,  the  contract  is  made  in  the  state 
where  the  lender  resides,  and  a  suit  upon 
it  is  governed  by  its  statute  of  limitations, 
and  not  by  that  of  the  state  where  the  mak- 
er resides. 

Ijlmitation  of  actions  —  foreign  debtor. 

2.  The  statute  of  limitations  of  the  state 
where  the  maker  of  a  note  resides  when  it 
falls  due  does  not  govern  an  action  brought 
upon  it  in  the  state  where  it  is  in  fact  pay- 
able, where  the  statute  of  that  state,  al- 
though prohibit!ng  actions  in  its  courts  up- 
on causes  of  action  which  are  fully  barred 
by  the  laws  of  the  country  where  defendant 
had  previously  resided,  states  that  the  pro- 
visions shall  not  apply  to  causes  of  action 
arising  within  the  state. 

Will  —  forbidding  contest  ->  validity. 

3.  A  provision  in  a  will  forfeiting  the 
share  of  one  who  contests  it  is  valid  and 
enforceable. 

Same  —  asserting  Independent  title  <— 
effect. 

4.  An  attempt  to  assert  title  to  prop- 
erty embraced  in  testator's  will,  under  an 
independent  title,  is  within  a  provision  for- 
feiting the  share  of  one  who  contests  the 
will,  if  its  success  would  effectually  upset 
and  destroy  the  whole  plan  which  testator 
had  formed  for  the  disposition  of  his  es- 
tate. 

(November  17,  1909.) 

(Evans,  Ch.  J.,  dissents  from  propositions 

3   and   4.) 

SEPARATE    APPEALS     by     defendants 
from  judgments  of  the  District  Court 

Note.  —  The  question  as  to  where  a  cause 
of  action  is  deemed  to  arise  for  the  pur- 
poses of  a  statute  of  the  forum  admitting 
the  bar  of  a  statute  of  another  stntc  or 
country  is  discussed  in  notes  to  Doiiirhty 
V.  Funk.  4  L.R.A.(N.S.)  1029,  and  Br'uner 
v.  Martin,  14  L.R.A.(N.S.)  770, 
'^  L.B>i.rN.S,) 


for  Harden  County,  defendant  George  W. 
Moran  appealing  from  a  judgment  in  plain- 
tiff's favor  in  an  action  brought  to  recover' 
the  amount  alleged  to  be  due  on  a  certain 
promissory  note,  and  defendants  Virginia 
Richards  and  Frank  B.  Moi^an  appealing 
from  judgments  declaring  certain  legacies 
forfeited  under  the  will  of  Selby  B.  Moran, 
deceased.     A  farmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Dawley  &  Wlieeler  and  Her- 
bert A.  Huff,  for  appellants: 

A  nonresident  may  plead  that  an  action 
is  barred  by  the  statute  of  limitations  of 
the  state  where  he  resides. 

Lebrecht  v.  Wilcoxen,  40  Iowa,  93; 
Smyth  V.  Peters  Shoe  Co.  Ill  Iowa,  388, 
82  N.  W.  898. 

By  depositing  a  note  in  the  mail  with 
the  intent  that  it  shall  be  transmitted  to 
the  payee  in  the  usual  way,  the  maker 
parts  with  control  over  it,  and  the  delivery 
is  complete. 

Barrett  y.  Dodge,  16  R.  I.  740,  27  Am. 
St.  Rep.  777,  19  Atl.  530;  Tharp  v.  Thero, 
112  Iowa,  573,  84  N.  W.  709. 

The  "cause  of  action"  arises  only  when 
the  aggrieved  party  has  the  right  to  apply 
to  the  proper  tribunal  for  relief. 

26  Cyc.  Law  &  Proc.  p.  1066;  Jett  v. 
Hempstead,  25  Ark.  462 ;  Everett  v.  O'Leary, 
90  Minn.  154,  95  N.  W.  901;  Larason  v. 
Lambert,  12  N.  J.  L.  247 ;  Eller  v.  Church, 
121  N.  C.  269,  28  S.  E.  364 ;  Dunn  v.  Dunn, 
137  N.  C.  533,  50  S.  E.  212;  Smith  v.  Bythe- 
wood.  Rice,  L.  245,  33  Am.  Dec.  HI; 
Buntin  v.  Chicago,  R.  I.  &  P.  R.  Co.  41 
Fed.  744;  Barry  v.  Minahan,  127  Wis.  570, 
107  N.  W.  488;  Williamson  v.  Chicago,  k. 
L  A  P.  R.  Co.  84  Iowa,  583,  61  N.  W.  60; 
Weiser  v.  McDowell,  93  Iowa,  773,  61  N. 
W.  1094;  Ware  v.  State,  74  Ind.  181;  Mil- 
ler V.  Perris  Irrig.  Dist.  85  Fed.  693; 
Atherton  v.  Williams,  19  Ind.  105;  Ganser 
V.  Ganser,  83  Minn.  199,  85  Am.  St.  Rep. 
461,  86  N.  W.  18;  Culver  v.  Culver,  31 
N.  J.  Eq.  448;  Sterrett  v.  Northport  Min. 
&  Smelting  Co.  30  Wash.  164,  70  Pac.  266; 
Wilson  v.  Tucker,  105  Iowa,  55,  105  N.  W. 
55. 

The  "cause  of  action"  arises  in  the 
foreign  state  when  the  plaintiff  has  the 
right  to  sue  the  defendant  in  the  courts 
of  such  foreign  state,  regardless  of  the 
place  where  the  contract  originated. 

Osgood  V.  Artt,  11  Biss.  160,  10  Fed. 
365;  Luce  v.  Clarke,  49  Minn.  356,  61  N. 
W.  1162;  Drake  v.  Bigelow,  93  Minn.  112, 
100  N.  W.  664;  Hyman  v.  Bayne,  83  111. 
256;  Berry  v.  Krone,  46  111.  App.  82; 
Wooley  v.  Yarnell,  142  111.  442,  32  N.  E. 
891;  Strong  v.  Lewis,  204  111.  35,  68  N. 
f:.  556;  Bruner  y,  Martin,  70  K^n,  802,  14 
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L.R.A.(N.S.)  776,  123  Am.  St  Rep.  172,  93 
Pac.  165,  14  A.  &  E.  Ann.  Cas.  39. 

The  "cause  of  action"  arises  when  the 
debt  becomes  due,  and  where  the  debtor  re- 
sides at  the  time. 

Luce  V.  Clarke,  supra. 

A  provision  in  a  will  to  the  effect  that 
a  legacy  shall  be  forfeited  in  case  the  lega- 
tee contests  the  will  is  invalid. 

Mallet  V.  Smith,  6  Rich.  Eq.  12,  60  Am. 
Dec.  107;  Re  Barandon,  41  Misc.  380,  84 
N.  Y.  Supp.  937. 

The  word  "contest"  in  Ck)nstitutions  and 
statutes  has  a  distinct,  defined  meaning. 
It  is  a  litigation.  It  implies  a  plaintiff 
and  defendant,  and  a  thing  in  controversy. 

Pratt  V.  Breckentidge,  112  Ky.  1,  65  S. 
W.  136,  66  S.  W.  405;  Smithsonian  Inst. 
V.  Meech,  169  U.  S.  398,  42  L.  ed.  793, 
18  Sup.  Ct.  Rep.  396. 

Messrs.  Albrook  &  liundy  for  appellee. 

Weaver,  J.,  delivered  the  opinion  of  the 
court: 

In  February,  1904,  Selby  B.  Moran,  a 
resident  of  Hardin  county,  Iowa,  died  tes- 
tate, leaving  surviving  him  Iowa  L.  Moran, 
his  widow,  and  Selby  A;  Moran,  Lee  Moran, 
Virginia  Richards,  Frank  Moran,  George 
W.  Moran,  and  Eldon  Moran,  children  by 
a  former  wife,  his  only  heirs  at  law.  His 
will,  which  was  duly  probated,  consists  of 
seven  paragraphs,  as  follows: 

Paragraph  1  is  formal  only,  and  need 
not  be  here  set  out. 

Paragraph  2  gives  to  his  wife  in  her  own 
right  all  his  personal  property,  moneys, 
and  credits. 

Paragraph  3  is  in  the  following  words: 
"I  devise,  give,  grant,  and  bequeath  unto 
my  said  wife,  I.  L.  Moran,  in  fee  simple, 
my  home  farm,  upon  which  I  now  reside, 
and  (loser ib  d  as  follows:  The  south  half 
of  the  northwest  quarter  and  the  southwest 
quarter  of  the  northeast  quarter  of  section 
seventeen,  township  eighty-seven,  range  nine- 
teen west  of  the  5°  P.  M.,  in  Hardin  coun- 
ty, state  of  Iowa,  to  have  and  to  hold  the 
same  as  her  own  absolutely." 

Paragraph  4  gives  to  his  wife  the  use  of 
all  the  rest  of  his  real  estate  for  one  year 
after  the  testator's  death. 

Paragraph  5  directs  his  executrix  to  sell 
all  the  real  estate  not  devised  to  his  wife 
for  the  best  obtainable  cash  price,  and  to 
distribute  the  proceeds,  as  follows:  "She 
shall  pay  to  my  son  Selby  A.  Moran  the 
sum  of  $500,  to  my  son  Lee  Moran  the  sum 
of  $500,  to  my  daughter,  Virginia  Rich- 
ards, the  sum  of  $500,  to  my  son  Frank 
Moran  the  sum  of  $500,  to  my  son  Georjje 
\V.  Moran  the  sum  of  500,  and  shall  pay 
to  my  son  Eldon  Moran  the  remainder  of 
30  L.R.A.IX.S.) 


the   net   proceeds  of   the   sale   of   said   de- 
scribed  premises." 

Paragraph  G  is  in  the  following  words: 
"I  further  declare  and  provide  that  in  case 
any  of  the  legatees  named  as  beneficiaries 
in  this  instrument  shall  contest  the  same, 
such  bene^ciary  or  legatee,  or  beneficiarieB 
or  legatees,  -making  such  contest,  shall  for- 
feit thereby  his  right  to  any  portion  of  my 
estate,  and  the  provision  or  legacy  pro- 
vided in  this  will  for  such  beneficiary  or 
legatee  or  legatees  shall  by  such  act  be- 
come the  property  of  my  said  wife,  I.  L. 
Moran,  absolutely,  in  her  own  right." 

Paragraph  7  appoints  Iowa  L.  Aforan  the 
executrix  of  his  will  without  bond. 

After  the  probate  of  said  will,  Virginia 
Richards,  Lee  Moran,  Frank  Moran,  and 
George  W.  Moran  united  in  beginning  an 
action  in  equity  in  the  district  court  of 
Hardin  county,  against  Iowa  L.  Moran,  al- 
leging that  the  plaintiffs  therein  were  heirs 
at  law  of  Miranda  Moran, '  first  wife  of 
Selby  B.  Moran,  who  died  intestate  in  the 
year  1885,  seised  of  a  tract  of  land  which 
Selby  B.  Moran  afterward  pretended  to  de- 
vise to  his  second  wife  by  the  third  para- 
graph of  the  will,  hereinbefore  referred  to, 
when,  in  truth  and  in  fact,  said  Selby  B. . 
Moran  had  no  right,  title,  to,  or  interest  in 
said  lands  which  he  could  lawfully  devise 
to  anyone,  and  that  his  will,  by  which  he 
attempted  to  devise  or  dispose  of  said  lands, 
was  of  no  force  or  effect  against  said  plain- 
tiffs, who  inherited  the  same  from  their 
mother.  This  claim  was  based  upon  the  al- 
legation that  the  lands  had  been  conveyed 
by  a  former  owner  to  the  said  Miranda 
Moran  by  a  good  and  sufficient  warranty 
deed,  and  that  Selby  B.  Moran,  without  her 
knowledge  and  consent,  had  fraudulently 
erased  her  name  as  grantee  in  said  deed, 
and  inserted  his  own  in  place  thereof,  which 
forged  and  altered  deed  he  caused  to  be 
recorded,  and,  after  her  death  in  ignorance 
of  said  wrong,  he  had  fraudulently  pro- 
cured a  decree  of  the  district  court  quiet- 
ing his  title  in  said  lands  against  her  chil- 
dren, all  of  whom,  by  his  fraud  and  con- 
cealment, had  been  kept  in  entire  ignorance 
of  their  rights  in  the  premises  until  after 
his  death.  L^pon  these  allegations,  they 
sought  to  have  the  will  adjudged  inopera- 
tive and  of  no  effect,  so  far  as  the  same 
purported  to  devise  or  dispose  of  any  of 
the  lands  alleged  to  have  been  owned  by 
Miranda  Moran,  and  their  own  title  quieted 
thereto,  against  the  said  Iowa  L.  Moran. 
Tlie  litigation  thus  begun  terminated  in  a 
decision  by  this  court  sustaining  the  de- 
vise to  the  second  wife.  Richards  v.  Moran, 
137  Iowa,  220,  114  N.  W.  1035. 

While  the  action  above  referred  to  was 
still  pending,  Iowa  L.  Moran,  .as  executrix 
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of  her  husband's  will,  began  an  action 
against  George  W.  ^Moran  to  recover  the 
amount  of  a  promissory  note  given  by  him 
to  Selby  B.  Moran  July  25,  189G,  due  six 
months  after  date,  for  the  sum  of  $100, 
with  interest  at  7  per  cent.  By  a  second 
count  of  her  petition  therein,  she  pleaded 
the  provision  of  the  will  of  Se4by  B.  Moran 
for  a  legacy  of  $500  to  the  said  George  W. 
Moran,  and  asked  that  the  amount  due  the 
estate  upon  the  said  promissory  note  be 
indorsed  and  allowed  as  a  payment  or  set- 
off  against  said  legacy.  By  a  later  amend- 
ment to  her  petition,  she  further  set  up  the 
sixth  paragraph  of  the  will,  providing  for 
a  forfeiture  of  all  benefits  under  said  will 
by  any  heir  contesting  said  instrument, 
and  alleged  that  said  George  W.  ^fonm, 
by  uniting  in  the  action  above  mentioned, 
to  dispute  the  effectiveness  of  the-  provi- 
sions of  said  will,  had  forfeited  all  right 
to  demand  and  recover  said  legacy,  and 
asked  that  it  be  so  adjudged  and  decreed 
by  the  court.  Said  Iowa  L.  Moran  also 
instituted  other  proceedings  against  Vir- 
ginia Richards  and  Frank  B.  Moran  to 
have  their  legacies  under  the  will  of  Selby 
B.  Moran  declared  forfeited  alleging  the 
same  grounds  therefor  as  were  assigned  by 
her  in  her  petition  against  George  W.  Mo- 
ran. To  the  claim  on  the  promissory  note, 
George  W.  Moran  answered,  denying  the 
execution  of  the  instrument  sued  upon.  In 
a  second  count  he  alleged  that  the  note 
was  made  and  delivered  in  the  state  of 
Michigan,  where  he  then  lived  and  iias 
ever  since  resided,  and  that  plaintifT's  cause 
of  action  on  said  instrument  is  fully  barred 
by  the  statute  of  limitations  of  that 
state,  as  well  as  by  the  statute  of  limita- 
tions of  this  state.  George  W.  Moran, 
Frank  B.  Moran,  and  Virginia  Richards 
severally  entered  their  denial  of  the  al- 
leged forfeiture  of  their  right  to  demand 
and  receive  the  legacies  provided  for  them 
by  the  will  of  Selby  B.  Moran.  On  the 
trial  the  executrix,  in  support  of  her  claim 
that  defendants  had  forfeited  their  lega- 
cies under  the  will,  introduced  the  records 
and  files  of  the  action  in  equity  hereinbe- 
fore referred  to.  In  support  of  her  claim 
upon  the  promissory  note  of  George  W. 
Moran,  she  introduced  tlie  instrument, 
which  is  in  the  following  form: 

$100  July  25th.   1896. 

Six  months  after  date  I  promise  to  i)ay 
to  the  order  of  S.  B.  Moran  one  hundred 
dollars  at  7  per  cent  interest.  Value  re- 
ceived. Geo.  W.  Moran. 

The    defendant,    George    W.    Mornn,    of- 
fered    evidence     tending    to     disprove    tlie 
genuineness  of  the  signature  to  said   note, ' 
30  L.K.A.(N.S.) 


and  plaintiff  in  rebuttal  ofTered  other  evi- 
dence tending  to  sustain  it.  It  was  also 
shown  without  dispute  that  by  the  statutes 
of  Michigan  actions  upon  promissory  notes 
are  barred  if  not  commenced  within  six 
years  after  the  cause  thereof ^  accrues.  On 
the  record  thus  made,  the  district  court 
found  the  plaintiff  entitled  to  recover  from 
George  W.  Moran  the  amount  of  the  note 
sued  upon,  and  entered  judgment  according- 
ly. Upon  the  issue  involving  the  alleged 
forfeiture  of  the  legacies  to  George  W. 
Moran,  Frank  B.  Moran,  and  Virginia 
Richards,  the  court  further  found  that  the 
prosecution  of  the  action  first  above  men- 
tioned was  a  contest  of  the  will,  within 
the  meaning  of  that  term  in  the  sixth  para- 
gr^aph  thereof,  and  that  the  legacies  which 
would  otherwise  have  been  payable  to  said 
George  W.  Moran,  Frank  B.  Moran,  and 
Virginia  Richards  were  thereby  forfeited. 
The  defendants  severally  appeal.  Though 
the  issues  between  plaintiff  and  the  sev- 
eral defendants  were  kept  distinct  and  sepa- 
rate in  the  court  below,  we  think  the  ap- 
peals can  be  disposed  of  without  confu- 
sion in  a  single  opinion. 

The  appeal  of  George  W.  Moran  from  the 
judgment  rendered  against  him  on  the  prom- 
issory note  is  submitted  upon  the  single 
proposition,  variously  stated,  that  the  trial 
court  erred  with  respect  to  the  operation 
of  the  statute  of  limitations.  Our  general 
statute  governing  the  time  witliin  which 
actions  may  be  commenced  provides  that 
claims  for  recovery  upon  promissory  notes 
may  be  begun  at  any  time  within  ten  years 
after  the  "causes  of  action  accrue."  Code, 
§  3447.  By  Code,  §  3452,  it  further  pro- 
vides that  "when  a  cause  of  action  has  been 
fully  barred  by  the  laws  of  any  country 
where  the  defendant  has  previously  resided, 
such  bar  shall  be  the  same  defense  here  as 
though  it  had  arisen  under  the  provisions 
of  this  chapter;  but  this  section  shall  not 
apply  to  causes  of  action  arising  within 
this  state."  Tlie  note  in  suit  fell  due  De- 
cember 25,  1896,  and  action  was  begun 
thereon  November  3,  1906.  It  was  there- 
fore barfed  by  the  Michigan  statute  be- 
fore the  death  of  Selby  B.  Moran,  and 
wliether  it  is  barred  in  this  state  depends 
upon  whether  it  falls  within  the  general 
provision  of  §  3452  above  quoted,»as  con- 
tended by  appellant,  or  within  the  excep- 
tion mentioned  in  the  italicized  clause  there- 
of, as  contended  by  the  appellee.  As  bear- 
ing upon  the  question  whether  the  note  is 
an  Iowa  contract,  we  may  say  that  the  evi- 
dence fairly  tends  to  show  that  in  the  sum- 
mer of  1890  the  appellant  applied  to  his 
father  by  letter  to  borrow  $100.  Appellant 
was  then  at  his  home  in  Detroit,  Michigan, 
and  his  father  at  his  home  in  Eldora,  Iowa. 
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In  response  to  this  request,  Selby  B.  Mo- 
ran  wrote  to  appellant  under  date  of  Jul> 
23,  1896,  saying  that  he  had  no  money  him- 
self, but  after  some  effort  had  found  where 
he  could  borrow  $100.  He  then  proceeded: 
"Now,  George,  write  me  as  soon  as  you  get 
this,  and  let  me  know  if  that  $100  will 
answer  your  purpose,  and,  if  you  want  it, 
you  can  send  your  note  to  me,  and  1  will 
get  it  and  send  you  draft  on  New  York,  for 
$100  for  six  months  at  7  per  cent."  It 
would  appear  that  immediately  upon  re- 
ceipt 'of  this  letter  appellant  executed  the 
note  as  directed,  and  forwarded  it  to  his 
father,  who  then  remitted  the  promised 
amount.  Under  such  circumstances,  we  are 
quite  clcRr  that  the  Qote  should  be  regarded 
as  an  Iowa  contract,  even  though  it  was, 
in  fact,  written  and  signed  in  Michigan, 
and  forwarded  to  the  payee  by  mail.  The 
place  where  the  parties  agree  upon  the 
terms  of  their  contract,  or  where  the  writ- 
ten evidence  of  the  agreement  is  prepared, 
is  not  necessarily  the  place  of  contract, 
within  the  meaning  of  the  law.  The  inten- 
tion of  the  parties  with  respect  thereto 
will  ordinarily  prevail,  and  that  intention 
may  be  found  from  the  circumstances  sur- 
rounding the  transaction.  Bigelow  v.  Burn- 
ham,  83  Iowa,  120,  32  Am.  St.  Rep.  294, 
49  N.  W.  104 ;  Id.,  90  Iowa,  300,  48  Am.  St. 
Rep.  442,  67  N.  W.  865;  Bell  v.  Packard, 
69  Me.  105,  31  Am.  Rep.  251 ;  Lawrence 
V,  Bassett,  5  Allen,  140;  Barrett  v.  Dodge, 
16  R.  I.  740,  27  Am.  St.  Rep.  777,  19  Atl. 
530. 

It  is  said,  however,  on  authority  of  the 
case  last  above  cited,  and  Tharp  v.  Thero, 
112  Iowa,  673,  84  N.  W.  709,  that  the  con- 
tract is  completed  when  the  delivery  of  the 
note  is  complete,  and  that  the  deposit  of 
the  note  in  the  mail  operates  as  such  de- 
livery at  the  place  of  mailing.  That  this 
proposition  is  correct  under  sonic,  and  per- 
haps most,  conditions,  will  be  admitted, 
but  it  is  certainlv  not  a  rule  of  universal 
application.  Whether  the  contract  is  com- 
pleted by  the  mailing  of  the  note  depends 
upon  the  nature  of  the  transaction  and 
the  intent  of  the  parties.  In  the  Tharp 
Case  the  debt  had  been  contracted  long  be- 
fore the  note  was  given,  and  the  defendant, 
a  resident  of  Colorado,  proposed  to  plain- 
tiff, a  resident  of  Iowa,  to  transfer  to  him 
in  settlement  of  the  claim  the  note  of  a 
third  person,  and  to  give  his  own  note  for 
the  remainder.  The  offer  was  accepted,  and 
defendant  made  his  note  in  Colorado,  pay- 
able in  Iowa,  and  sent  it  to  plaintiff  by 
mail.  After  the  right  of  action  had  been 
barred  by  the  Colorado  statute,  suit  was 
brought  on  the  note  in  this  state,  and  we 
held  that,  if  defendant  deposited  the  note 
in  the  postoflice  to  be  transmitted  to  the 
30  L,R.A.(N.S.) 


plaintiff,  "intending  such  deposit  as  a  de- 
livery,'* it  was  a  sufTicient  delivery  in  law 
to  make  the  note  a  Colorado  contract,  and 
in  such  case  the  bar  of  the  Colorado  stat- 
ute would  operate  also  as  a  bar  to  the  ac- 
tion in  this  state.  In  the  instant  case, 
however,  there  was  no  antecedent  debt.  The 
direction  given  by  Selby  B.  Moran  to  the 
appellant  was  to  make  the  note  and  send 
it  to  him  in  Iowa,  and,  on  its  receipt,  he 
would  obtain  and  remit  the  money.  The 
making  and  mailing  of  the  note  were  the 
incipient  steps  in  a  transaction  which  was 
to  be  completed  in  Iowa  after  the  receipt 
of  the  paper  here.  No  obligation  rested 
upon  the  payee  until  that  paper  came  to 
his  hands.  The  appellant  made  use  of  the 
postal  service  as  his  own  agent  or  con- 
venience in  bringing  about  the  desired  loan. 
The  case  is  not  materially  unlike  Bell  v. 
Packard,  supra,  decided  by  the  supreme 
court  of  Maine.  Tliere  the  plaintiff,  a 
resident  of  Maine,  holding  an  overdue  note 
of  the  defendant,  a  resident  of  Massachu- 
setts,  wrote  the  latter,  offering  to  surren- 
der the  note  to  him  on  delivery  of  a  new 
note  with  surety.  A  new  note  was  accord- 
ingly made  and  sent  to  the  plaintiff  by 
mail,  and  it  was  held  to  be  a  delivery  in 
Maine  and  governed  by  its  laws.  It  has 
also  been  held  that  a  contract  made  by  cor- 
respondence or  negotiations  between  par- 
ties residing  in  different  states  is  to  be 
treated  as  a  contract  in  the  state  where 
the  last  act  is  done  which  is  necessary  to 
give  the  contract  validity.  3  Page,  Contr. 
§  1718;  Ivey  v.  Kern  County  Land  Co.  115 
Cal.  196,  46  Pac.  926.  Applying  this  test 
to  the  case  before  us,  the  note  must  still 
be  held  an  Iowa  contract,  for  it  had  no 
validity  and  represented  no  obligation  to 
pay,  until  presented  to  the  payee  here  and 
the  promised  loan  had  been  made.  If  we 
understand  counsel  correctly,  they  further 
contend  that,  even  conceding  the  contract 
to  have  been  completed  in  Jowa,  yet,  as 
the  appellant  was  a  resident  of  Michigan 
when  the  note  fell  due,  the  cause  of  action 
is  one  arising  in  that  state,  and  not  in 
Iowa.  The  argument  is  that  no  cause  of 
action  arises  on  a  note  until  due,  and  it 
arises  then  only  in  the  jurisdiction  where 
the  maker  may  then  be  sued.  From  this 
premise  the  conclusion  is  sought  to  be  reached 
that  as  appellant  was  and  at  all  times 
since  the  giving  of  the  note  has  been  in 
the  state  of  Michigan,  and  might  have  been 
sued  in  the  courts  of  that  state  immediately 
upon  the  maturity  of  the  debt,  the  cause 
of  action  cannot  be  said  to  have  "arisen" 
in  Iowa.  Of  the  authorities  cited  in  sup- 
port of  this  provision,  none  is  directly  in 
point  upon  the  question  as  here  presented. 
We   must   concede,   however,   that  some   of 
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the  reasoning  employed  in  Luce  v.  Clarke, 
49  Minn.  356,  51  N.  W.  3162,  and  Hyman 
V.  McVeigh,  87  111.  708,  an  unreported  11- 
.Hnois  case,  cited  in  Strong  v.  Lewis,  204 
in.  35,  68  N.  E.  556,  goes  far  to  sustain 
the  appellants'  theory;  but  in  neither  case 
was  the  court  considering  the  effect  of  a 
foreign  statute  of  limitations  upon  a  do- 
mestic contract,  though  it  does  go  to  the 
extent  of  saying,  in  effect,  that  a  cause  of 
action  "arises,"  within  the  meaning  of  the 
statute  of  limitations,  in  the  jurisdiction 
where  the  defendant  resides  when  the  con- 
tract becomes  enforceable  by  suit.  We  are 
unable  to  find  such  meaning  in  tlie  language 
of  our  statute,  and  think  the  course  of 
our  own  decisions  compels  us  to  another 
interpretation.  As  we  have  already  noted, 
our  general  statute  of  limitations  provides 
that  "actions  may  be  brought  within  the 
times  herein  limited  respectively  after  their 
causes  of  action  accrue."  After  further 
providing  for  giving  effect  to  foreign  stat- 
utes of  limitations,  it  excepts  therefrom 
"causes  of  action  arising  within  this  state," 
thus  leaving  this  cause  of  action  to  be  gov- 
erned solely  by  the  limitations  of  our  own 
state.  While  technically  speaking  there  is 
perhaps  no  such  thing  as  a  "cause  of  ac- 
tion" on  a  promissory  note  until  it  is  due, 
and  the  holder  is  entitled  to  sue  thereon, 
there  is  a  sense  in  which  such  cause  exists 
from  the  moment  when  the  promise  be- 
comes a  legal  and  binding  obligation.  True, 
it  is  an  imperfect  or  inchoate  right,  but 
it  is  none  the  less  real.  Tlie  right  to  in- 
stitute action  "accrues"  when,  by  maturity 
of  the  note  and  default  in  payment,  the 
holder  may  maintain  a  suit  thereon,  but  it 
"arises"  or  has  its  origin  in  the  trans- 
a'ction  which  brought  the  obligation  into 
existence.  The  two  phrases — ^"cause  of  ac- 
tion accrues"  and  "cause  of  action  arises" 
— are  both  used  in  our  statute,  and  in  a 
manner  which  clearly  indicates  an  attempt 
to  express  different  ideas,  and  the  distinc- 
tion we  have  above  indicated  effectuates 
what  we  think  was  the  apparent  legislative 
purpose.  We  are  not  without  precedents 
in  point.  In  Emerson  v.  The  Shawano  City, 
10  Wis.  434,  it  is  said:  "A  cause  of  ac- 
tion may  be  said  to  arise  when  the  con- 
tract out  of  which  it  grows  is  entered  into 
or  made."  Also  in  Steele  v.  Rutherford, 
70  N.  C.  139,  a  statutory  phrase,  "where 
the  cause  of  action  arose,"  was  held  to  mean 
where  the  debt  was  contracted,  and  not  the 
place  of  failure  to  pay  the  debt.  In  Lloyd 
v.  Perry,  32  Iowa,  144,  the  defendant  exe- 
cuted a  note  in  Ohio  to  a  citizen  of  that 
state,  but  moved  to  Iowa  before  the  debt 
was  due.  lie  remained  here  two  years, 
during  which  time  the  note  matured,  then 
removed  to  Kansas,  living  there  long  enough 
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for  the  statute  of  that  state  to  bar  an  ac- 
tion in  its  courts  upon  tiiis  obligation.  Re- 
turning then  to  this  state,  suit  was  brought 
on  the  note,  and  he  set  up  in  defense  the 
bar  of  the  Kansas  statute.  The  plaintiff 
attempted  to  avoid  the  effect  of  this  plea 
by  arguing  that  the  cause  of  action  "arose" 
in  this  state  during  the  defendant's  former 
residence  here;  hence  he  could  not  avail 
himself  of  the  defense  of  the  statute.  It 
will  be  seen  at  once  that  this  objection 
was  perfectly  sound  if  appellant's  theory 
of  the  construction  of  the  statute  is  cor- 
rect.  But  the  court  refused  to  so  rule, 
holding  that  "the  cause  of  action  did  not 
arise  in  this  state."  The  last  clause  of 
Code,  §  3452,  "but  tl\i3  section  shall  not 
apply  to  causes  of  action  arising  within 
this  state,"  had  its  origin  in  chapter  167, 
p.  206,  Acts  13th  Gen.  Assem.-  The  court 
had  occasion  to  cite  that  'provision  in 
llionipson  V.  Read,  41  Iowa,  48,  and  in 
construing  its  terms  Mr.  Justice  Beck,  writ- 
ing the  opinion,  says:  "It  is  presumed  that 
the  language  was  intended  to  apply  to  ac- 
tions arising  upon  contracts  executed  in 
this  state,  and  it  is  so  construed."  The 
same  effect  is  given  the  statute  in  Good- 
now  V.  Stryker,  02  Iowa,  224,  14  N.  W. 
345,  17  N.  W.  506,  and  Bradley  v.  Ck)le,  07 
Iowa,  652;  25  N.  W.  849.  It  follows  from 
these  conclusions  that  the  trial  court  did 
not  err  in  overruling  the  appellant's  plea 
of  the  statute  of  limitations. 

2.  W^e  now  come  to  the  question  of  chief 
importance  in  this  controversy, — the  rights, 
if  any,  of  these  appellants  under  the  will 
of  Selby  B.  Moran.  The  first  proposition 
of  counsel  is  that  the  provision  contained 
in  the  sixth  clause  of  the  will  is  void  and 
of.  no  effect,  as  being  contrary  to  public 
policy.  Testamentary  provisions  of  this 
kind  have  received  judicial  consideration 
both  in  England  and  the  United  States. 
Upon  some  phases  of  the  discussion  there 
is  no  little  confusion  in  the  decisions.  In 
this  country,  however,  we  find  no  authority 
going  to  the  extent  of  holding  that  a  tes- 
tator may  not  under  any  circumstances 
impose  upon  the  acceptance  of  his  bounty 
a  valid  condition  against  an  attack  upon 
liis  will  by  the  le.i^atee.  Withoiit  taking 
time  to  cite  the  cases,  it  may  be  said  that 
some  courts  incline  to  the  view  that  such 
conditions  are  valid  onlv  in  cases  where  the 
testator  names  some  tliird  person  to  re- 
ceive the  legacy  in  the  event  of  a  brencli 
of  the  condition  bv  the  legatee  first  named. 
Others  sustain  all  such  conditions  attached 
to  devises  of  real  estate,  but  hold  there 
must  be  a  gift  over  upon  its  breach  in 
order  to  make  valid  a  condition  of  the 
same  kind  attached  to  a  bequest  of  per- 
sonalty.    A  few  courts  have  held  the  con- 
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dition  inoperfttive  where  the  beneficiary  hnn 
probable  cause  for  the  contest  of  tlie  will, 
while  still  others  reject  all  these  distinc- 
tions as  arbitrary,  and  hold  the  condition 
valid  and  enforceable  in  all  cases,  whether 
the  gift  be  of  realty  or  personalty,  and 
without  regard  to  the  cause  or  ground  of 
contest.  The  latter  view  appears  to  be  the 
one  now  generally  held,  and  to  our  minds 
is  most  in  consonance  with  reason  and 
sound  principle.  Bradford  v.  Bradford,  19 
Ohio  St.  546,  2  Am.  Rep.  419;  Thompson 
V.  Gaut,  14  Lea,  310;  Re  Bratt,  10  Misc. 
491,  32  N.  y.  Supp.  168;  Hoit  v.  Hoit,  42 
N.  J.  Eq.  388,  59  Am.  Rep.  43,  7  Atl.  856; 
Bone^n  v.  Wade,  70  Ala.  501 ;  Sackett  v. 
Mallory,  1  Met.  355.  Tlie  objection  that 
suci)  conditions  are  against  public  policy 
has  frequently  been  made;  but  we  do  not 
find  that  it  has  ever  been  upheld  by  any 
court  of  this  country.  In  Mallet  v.  Smith, 
6  Rich.  Eq.  12,  60  Am.  Dec.  307,  the  only 
case  cited  by  counsel  for  the  appellant,  the 
writer  of  the  opinion,  Chancellor  Wardlaw, 
expressing  his  individual  opinion,  favors 
the  view  that  public  policy  is  opposed  to 
such  restriction  upon  the  rights  of  the  bene- 
ficiary of  a  will.  But  the  court  declined 
to  follow  the  learned  writer  of  the  opinion 
to  that  extent,  but  held  that  such  condition 
is  valid  where  there  is  a  gift  over  upon 
breach  thereof.  For  ourselves  we  cannot 
believe  that  public  interests  are  in  any  man- 
ner prejudiced,  or  the  fundamental  rights 
of  any  individual  citizen  in  any  manner 
violated,  by  upholding  a  gift  or  bequest 
made  on  condition  that  the  donee  waive  or 
release  his  claim  to  some  other  property 
right,  or  even  upon  condition  that  he  ob- 
serve some  specified  line  of  personal  con- 
duct not  in  violation  of  law  or  contrary 
to  good  morals.  The  donee  is  under  no 
compulsion  to  accept  the  gift.  He  is  free 
to  elect.  The  question  he  has  to  decide  is 
the  ordinary  one  which  arises  in  nearly 
every  business  transaction, — whether  the 
thing  offered  him  is  worth  the  price  de- 
manded. The  owner  of  property  may  give 
or  refrain  from  giving.  He  may  attach  to 
its  offer  such  lawful  conditions  as  his  rea- 
son, caprice,  or  malice  may  dictate,  but  he 
is  dealing  with  his  own,  and  the  donee,  who 
claims  the  benefit  of  the  gift,  must  take  it, 
if  at  all,  upon  the  terms  offered.  Tlie  rule 
is  well  expressed  in  Rogers  v.  Law,  1  Black, 
253,  17  L.  ed.  58.  Dealing  with  a  will 
which  made  provisions  for  certain  heirs  on 
condition  that  if  they  should  assert  any 
claims  under  certain  deeds  mentioned  in 
the  will,  the  legacies  in  their  favor  should 
become  void,  the  court  there  says:  "We 
entertain  no  doubt  as  to  its  force  and  valid- 
ity. The  condition  is  lawful,  and  one 
which  the  testator  has  a  right  to  annex 
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in  the  disposition  of  his  own  property.  The 
legatees  are  not  bound  to  accept  the  be- 
quest, but,  if  accepted,  it  must  be  subject 
to  the  disabilities  annexed.  It  must  be 
taken  (mm  onere,  or  not  at  all."  This  view 
of  the  law  appeals  to  us  as  eminently  sound, 
and  the  objection  to  the  validity  of  the 
condition  prescribed  in  the  sixth  clause  of 
the  will  in  controversy  cannot  be  sustained. 
We  have  left  only  to  inquire  whether  the 
suit  instituted  and  prosecuted  by  the  ap- 
pellants,  asserting  title  in  themselves,  in- 
dependent of  the  will,  to  a  large  part  of 
the  estate  which  the  testator  had  under- 
taken to  dispose  of  by  that  instrument, 
was  a  breach  of  the  condition  against  a 
contest.  While  "contest,""  as  used  in  stat- 
utes, may  be  treated  as  a  "word  of  art," 
it  is  hardly  such  in  ordinary  use  and  signifi- 
cation. The  definition  by  Webster  is  "to 
make  a  subject  of  dispute;  to  call  in  ques- 
tion; to  dispute."  It  is  frequently  used 
in  the  sense  of  "to  litigate,"  "oppose,"  "to 
challenge,"  "to  resist,"  and,  as  applied  to 
legal  proceedings,  it  ordinarily  implies  a 
dispute  between  parties  plaintiff  and  defend- 
ant before  a  court,  which  is  to  decide  the 
question  put  in  issue.  It  is  the  conten- 
tion of  appellant  that  the  words  "shall 
contest  the  same,"  as  employed  by  the  tes- 
tator in  the  will  before  us,  ought  to  be  con- 
strued as  referring  to  a  direct  assault  up- 
on the  entire  instrument  as  a  will,  upon 
grounds  which,  if  established,  would  ren- 
der it  void  in  all  its  parts.  That  such  an 
attack  would  be  a  contest  of  the  will  is 
certain,  but  that  an  attack  upon  the  valid- 
ity of  a  material  part  of  the  will  which, 
if  successful,  would  destroy  the  integrity  of 
the  plan  adopted  by  the  testator  for  the  dis- 
tribution of  the  estate,  is  not  also  a  con- 
test within  the  fair  meaning  of  the  words, 
cannot  be  conceded.  It  is  argued  with  much 
earnestness  that  in  the  litigation  referred 
to  the  validity  of  the  will  was  not  made 
an  issue:  the  only  question  there  considered 
being  the  disputed  title  to  certain  real  es- 
tate. But  in  a  very  essential  respect  the 
statement  is  misleading.  It  is  true  the 
validity  of  the  will  as  a  will,  generally 
speaking,  was  not  there  called  in  question. 
But  that  the  litigation  had  its  genesis  and 
purp'^se  in  the  proposed  defeat  of  the  will 
as  to  a  large  portion  of  the  estate  which  it 
purported  to  devise  is  perfectly  clear.  The 
widow  was  made  a  party  thereto  both  in 
her  own  right  and  as  executrix  of  the  will. 
It  was  alleged  that  she  claimed  title  under 
the  will,  but  that  said  devise  was  void  and 
of  no  effect  because  Selby  B.  Moran's  title 
to  the  property  was  fraudulent  and  void  as 
against  the  heirs  of  his  former  wife,  who 
was  the  true  owner  of  the  land  at  the  time 
of  her  death.     The  land  thus  sought  to  be 
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recovered  constituted  100  of  the  120  acres 
devised  to  the  wife  by  the  third  clause  of 
the  will,  and  with  this  provision  defeated, 
the  whole  plan  and  scheme  which  the  tes- 
tator had  framed  for  the  disposition  of  his 
estate  would  be  even  more  effectually  up- 
set  and   destroved   than   would   have   been 
the  case  had  the  will  been  refused  admis- 
sion to  probate.    Evidently  the  first  thought 
of  the  testator  was  to  make  suitable  pro- 
vision for  his  wife.     The  relations  between 
himself  and  some  of  the  children  had  be- 
come  strained,    if   not    hostile,    and,    while 
not  desiring  to  repudiate  their  claims  upon 
his  bounty,  he  proposed  as  far  as  ]ios8iblc 
to  secure  his  widow  in  the  property  given 
her  against  assault  by  his  heirs.     In  view 
of  the   family  history   in  relation   to   this 
land,  it  is  not  at  all  improbable  that  in  at- 
taching a  condition  to  the  legacies  given 
his  children,  he  was  seeking  to  fence  against 
the  very  claim  which  was  asserted  by  them 
in    the    action    referred    to.      The    suit   so 
brought   could   be    successfully   maintained 
only  by  proof  of  the  invalidity  of  the  de- 
vise  to   the   wife.     The   appellants   therein 
disputed,  challenged,  contended  against,  put 
in   issue,  and  sought  to  invalidate,  an  es-. 
scntial  part  of  the  will,  and  take  out  from 
under  its  operation  a  material  part  of  the 
estate  of  which  it  purported  to  make  dis- 
position;  and  this,  we  think,  was  a  contest 
of  the  instrument  within  the  evident  mean- 
ing of  its  terms.    The  case  of  Smithsonian 
Inst.   v.   Meech,   169  U.   S.   398,   42   L.   ed. 
793,  18  Sup.  Ct.  Rep.  396,  is  here  quite  in 
point.    Tlie  testator,  having  no  direct  heirs, 
gave   certain    legacies    to    relatives    of    his 
wife,  but  devised  the  bulk  of  Jiis  estate  to 
the    Smithsonian    Institute,    including   cer- 
tain real  estate,  the  title  to  which  was  in 
the  name  of  his  wife,  whose  death  preceded 
his    own.      He    furtlier    provided    that    the 
several  legacies  provided  for  in  the  instru- 
ment were  made  upon  condition  "that  the 
legatees  acquiesce  in  this  will,  and  I  here- 
by   bequeath    the    share   or    shares   of   any 
disputing  this  will   to  the  residuary  lega- 
tee  hereinafter   named."     After   the   death 
of   the    testator,    certain    heirs   of    his    de- 
ceased wife,  who  were  also  legatees  under 
his  will,  asserted  title  by  descent  from  the 
wife,  to  the  property  staivling  in  her  name 
at   the  date  of  her  deatk>   and  which  her 
husband   had   undertaken  -to   devise  to   the 
institution.     They  do   not  appear   to   have 
instituted   any   action  to   enforce  their   al- 
leged rights;  but,  the  question  having  been 
raised  by  them,  the  institution  brought  an 
action  to  establish  its  right  to  the  property, 
and   asked   that   the   legacies   given   to   the 
parties  claiming  the  land  adversely  to  the 
will  be  declared  forfeited.     To  this  action 
the  legatees  appeared  and  asserted  .title  iu 
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themselves  as  heirs  of  the  testator's  wife. 
The  court  of  last  resort  held  that  the  act 
of  the  legatees  in  resisting  the  operation 
of  the  will  according  to  the  intent  of  the 
testator  was  a  breach  of  the  condition,  and 
that  the  legacies  were  forfeited.  In  nearly 
every  essential  respect  this  precedent  is 
directly  in  point  with  the  case  before  us. 
There,  as  here,  the  husband  devised  lands 
alleged  to  have  belonged  to  a  deceased  wife, 
and  at  the  same  time  provided  certain  lega- 
cies for  the  wife's  heirs.  Tliere,  as  here, 
those  heirs  sought  to  avoid,  not  the  will 
as  such,  but  only  so  much  thereof  as  dis- 
posed of  this  particular  property,  and  this 
was  held  to  be  a  breach  of  the  condition 
provided  for  forfeiture  of  the  .legacies.  The 
only  distinction  between  them  urged  upon 
our  attention  by  counsel  is  in  the  language 
of  the  condition  imposed.  In  the  case  at 
bar  the  condition  is:  "In  case  any  of  the 
legatees  named  as  beneficiaries  shall  con- 
test the  same,  such  legatee  making  'such 
contest  shall  iporfeit  thereby  his  right  to 
any  portion  of  my  estate;"  while  in  the 
cited  case  the  condition  is  "that  the  legatees 
acquiesce  in  this  will,  and  I  hereby  be- 
queath the  share  or  shares  of  any  disputing 
this  will  to  the  residuary  legatee."  It 
would  be  allowing  the  intention  of  the  tes- 
tator to  be  overthrown  by  indulgence  in 
very  finely  drawn  distinctions,  to  say  that 
one  who  refuses  to  "acquiesce"  in  a  will, 
and  invokes  the  aid  of  a  court  to  "dispute" 
the  validity  and  effectiveness  of  one  of  its 
material  provisions,  does  not  in  very  ob- 
vious sense  "contest"  the  same.  The  same 
thought  has  been  variously  expressed,  but 
in  practically  every  instance  has  been  given 
effect.  For  example,  a  condition  that  if  a 
legatee  prevents  or  opposes  the  carrying 
out  of  a  will,  he  shall  forfeit  his  right  to 
benefits  under  the  instrument,  is  held  to 
be  violated  by  the  act  of  the  legatee  in 
bringing  suit  against  the  executor  indi- 
vidually for  the  conversion  of  property  be- 
queathed to  other  legatees,  but  claimed  by 
the  legatee.  Re  Bratt,  10  Misc.  491,  32 
N.  Y.  Supp.  168. 

In  another  case  a  testator,  after  giving 
legacies  to  his  children,  devised  land  of 
which  he  was  tenant  in  tail  to  his  wife, 
and  provided  that  the  gifts  to  the  children 
should  "be  void  il  they  'attempted  to  dis- 
possess their  mother."  After  the  testator's 
death,  the  son,  who  was  heir  in  tail,  sold 
thfi  land  to  a  third  party,  who  brought 
ejectitient  against  the  mother,  and  this  was 
held  to  work  a  forfeiture  of  his  legacy. 
Har])er  v.  Little,  2  Am.  L.  Reg.  185.  A 
contest  by  a  husband  of  the  legatee  is  a 
breach  of  such  condition,  where  the  latter 
takes  no  steps  to  repudiate  the  responsi- 
bility for  the  proceeding,  and  silently  per- 
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mits  it  to  be  prosecuted.  Evanturel  v. 
Evftnturel,  L.  R.  0  P.  C.  1.  A  legatee  who 
unites  in  an  agreement  to  reimburse  another 
legatee  in  case  the  latter,  by  contesting  the 
will,  shall  lose  his  legacy  under  a  condi- 
tion against  contest,  is  held  to  have  vio- 
lated the  condition,  although  not  a  party 
to  the  proceeding.  Re  Stewart,  1  Connoly, 
412,  6  N.  Y.  Supp.  32.  It  will  thus  be 
seen  the  tendency  of  the  courts  is  to  look 
to  the  essence  of  the  condition  imposed  up- 
on a  legacy,  and  give  elTect  to  the  lawful 
intention  of  the  testator,  and  they  will 
therefore  decline  to  put  any  strained  or 
overtechnical  construction  upon  the  ver- 
biage employed,  to  enable  a  legatee  to  oc- 
cupy the  position  of  one  who  affirms  a  will 
so  far  as  it  is  to  his  own  profit,  and  at  the 
same  time  repudiates  the  validity  of  its 
provisions  for  the  benefit  of  others.  Such 
a  position  is  inequitable.  The  doctrine  of 
equitable  election  is  not  perhaps  a  control- 
ling consideration  in  this  case,  but  it  is  so 
nearly  akin  to  the  rule  we  have  here  af- 
firmed that  it  should  not  be  passed  with- 
out notice.  That  doctrine  is  stated  in 
Beall  v.  Schley,  2  Gill,  181,  41  Am.  Dec. 
415,  and  quoted  in  the  Meecli  Case,  supra, 
as  follows:  'Trom  the  earliest  case  on  the 
subject,  the  rule  is  that  a  man  shall  not 
take  a  benefit  under  a  will,  and  at  the  same 
time  defeat  other  provisions  of  the  instru- 
ment. If  he  claims  an  interest  under  an 
instrument,  he  must  give  full  effect  to  it 
as  far  as  he  is  able  to  do  so.  He  cannot 
take  what  is  devised  to  him,  and  at  the 
same  time  [claim  as  his  own]  what  is  de- 
vised to  another,  although  but  for  the  wilt 
it  would  be  his;  hence  he  is  driven  to  his 
election  to  say  which  he  will  take."  In 
other  words,  he  must  take  what  the  will 
gives  him,  and  relinquish  all  claim  to  what 
the  will  gives  another,  even  though  it  be 
his  own  property;  or  he  must  relinquish 
all  claim  to  the  benefits  provided  for  him 
in  the  will,  and  take  his  chance  of  making 
good  his  claim  to  the  estate  or  some  part 
thereof  in  opposition  to  the  will.  He  can- 
not occupy  both  positions;  and,  having 
chosen  one  and  defended  it  to  an  unsuccess- 
ful conclusion,  he  cannot  return  and  take 
advantage  of  the  other.  Hoit  v.  IToit.  42 
N.  J.  Eq.  388,  59  Am.  Rep.  43,  7  Atl.  85G; 
Chipman  v.  Montgomery.  6:^  N.  Y.  221  : 
Hainer  v.  Iowa  L.  H.  78  Iowa,  250,  43 
N.  W.  185. 

Upon  the  probate  of  their  fatlier*s  will, 
either  of  three  courses  was  open  to  the  ap- 
pellants. They  could  yield  to  its  terms, 
and  by  accepting  the  legacies  abandon  all 
claims  of  right  in  hostility  to  the  will,  or 
they  could  by  proper  action  in  court  seek 
to  have  the  will  decreed  invalid  in  its  en- 
tirety, upon  allegation  of  proper  grounds 
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therefor,  or,  without  asserting  the  invalid- 
ity of  the  instrument  as  a  will,  they  could 
bring  action  to  defeat  its  provisions  by 
claiming  ownership  in  themselves  of  the 
property  of  the  estate  independent  of  the 
will.  They  chose  the  latter  course,  deny- 
ing the  testator's  title  to  the  land,  and  im- 
peaching the  validity  of  the  devise  thereof 
by  the  will,  and  this  election  we  think  was 
a  breach  of  the  condition  which  the  tes- 
tator annexed  to  his  gifts.  It  follows  that 
the  trial  court  did  not  err  in  holding  the 
legacies  to   have   been   forfeited. 

The  decree  appealed  from  in  each  of  the 
entitled    cases    is   therefore    aflSrmed. 

Evans,  Ch.  J.,  dissenting: 

Upon  one  branch  of  this  case  I  am  not 
able  to  concur  in  the  majority  opinion. 
The  question  whether  a  provision  in  a  will 
forbidding  any  contest  thereof,  under  penal- 
ty of  forfeiture  of  all  legacies  therein, 
should  be  given  unqualified  eflTect,  is  one 
upon  which  there  is  a  diversity  of  opinion 
in  the  courts.  The  cases  on  the  subject 
are  comparatively  few.  It  is  perhaps  true 
that  the  numerical  majority  of  the  courts 
which  have  passed  upon  the  question  have 
adopted  the  affirmative  of  the  proposition, 
but  some  of  these  have  done  so  with  re- 
luctance. I  am  convinced  that  the  real 
merit  of  the  argument  is  with  the  other 
view,  and  that  such  provision  in  a  will  is 
contrary  to  public  policy,  unless  it  be  limit- 
ed in  its  application  to  those  contests  where- 
in an  element  of  bad  faith  enters.  Under 
the  law  no  will  can  become  eflfective  in 
any  of  its  provisions  until  it  shall  have 
been  admitted  to  probate  by  the  court.  Be- 
fore admitting  it  to  probate,  it  is  the  duty 
of  the  court  to  investigate  the  facts  and 
circumstances  attending  its  execution  and 
bearing  upon  its  validity,  and  to  find  judi- 
cially therefrom  that  such  will  was  exe- 
cuted in  due  form,  voluntarily,  and  under- 
stand ingly  by  the  purported  testator.  If 
the  court  should  find  otherwise,  it  must  re- 
ject the  will  and  refuse  its  probate.  This 
duty  is  often,  perhaps  usually,  performed 
in  a  formal  and  perfunctory  manner.  But 
the  dutv  itself  is  more  than  formal.  It  is 
substantial  and  imperative,  and  as  sincere 
and  solemn  as  any  other  judicial  investi- 
gation and  determi^iation.  Manifestly,  in 
order  to  attain  true  judicial  results,  the 
court  has  need  to  learn  true  facts.  These 
must  come,  if  at  all,  from  those  who  arc 
or  were  in  a  position  to  know  them.  In 
obedience  to  the  law,  a  day  of  hearing  is 
fixed,  and  notice  thereof  is  published  to 
the  world.  If  the  court  is  to  learn  the 
truth  from  outside  sources  of  information, 
it  is  manifestly  importont  that  the  high- 
way  of   information  to  the   court  be  kept 
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open,  and  that  there  shall  be  no  lion  in  the 
way.  But  here  is  a  forfeiture  provision 
in  the  purported  will  itself,  which  may  be 
a  roaring  lion  intended  to  terrorize  every 
beneficiary  of  the  will.  Its  demand  is  that 
no  adverse  evidence  be  volunteered.  Its 
tendency  is  necessarily  to  suppress  material 
facts,  and  thus  to  impede  the  administra- 
tion of  the  law  according  to  its  true  spirit. 
A  good  faith  contest  of  a  will  is  in  strict 
line  and  in  strict  consistency  with  the  duty 
of  judicial  investigation  and  determination 
imposed  on  the  court  by  the  law.  It  dif- 
fers from  an  ex  parte  investigation  in  no 
sense  except  in  degree.  In  the  one  case 
the  court  is  too  often  compelled  to  grope 
in  the  dark;  in  the  other  the  lights  are 
made  to  bum.  A  contest  intensifies  an 
investigation,  and  adds  to  it  zest  and 
thoroughness;  but  the  duty  of  the  'court 
remains  the  same.  A  contest  in  good  faith 
is  necessarily  based  upon  facts  material  for 
the  consideration  of  the  court  in  deter- 
mining the  validity  of  the  instrument  as  a 
will.  It  does  not  change  the  essential 
quality  of  the  investigation,  nor  of  the 
judicial  determination  resulting  therefrom. 
It  is  not  a  sound  answer  to  this  argument 
to  say:  "Thus  saith  the  testator."  Did 
he  say  it?  That  is  the  very  question  un- 
der investigation  by  the  court  in  the  con- 
test. It  is  necessarily  involved  in  the  ques- 
tion of  the  genuineness  and  validity  of  the 
alleged  will.  If  the  purported  will  of  a  pur- 
ported testator  should  contain  a  proviso 
forbidding  that  it  be  presented  for  probate 
to  any  court  or  judge  thereof  and  that  it 
should  be  deemed  the  genuine  will  of  the 
testator  without  other  proof  or  probate  pro- 
ceeding, doubtless  no  lawyer  would  say 
that  such  proviso  could  have  any  efTeet. 
The  question  would  still  remain  for  judi- 
cial determination,  whether  the  instrument 
was  his  will  or  not.  If  such  purported 
will  should  contain  a  further  provision  for- 
feiting legacies  therein  made  in  the  event 
that  the  first  provision  should  be  violated, 
doubtless  again  we  would  find  unanimity 
of  opinion  as  to  the  invalidity  of  such 
provision.  The  law  guarantees  to  the  liv- 
ing and  to  the  dead  that  no  instrument 
shall  be  deemed  the  will  of  the  purported 
testator,  until  a  judicial  investigation  and 
determination  of  such  fact  be  first  had. 
This  is  the  law's  protection  to  the  dead 
and  to  his  estate,  as  well  as  to  the  living. 
From  the  very  nature  of  the  case,  no  tes- 
tator can  waive  it  nor  forbid  it  nor  make 
it  the  basis  of  penalty  or  forfeiture.  By 
the  same  logic  he  cannot  direct  the  form 
or  method  of  such  judicial  investigation, 
nor  its  extent  nor  its  degree  of  thorough- 
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ness.  Why,  tlien,  should .  he  be  deemed  to 
speak  through  an  unprobated  instrument, 
and  deemed  thus  to  foil  a  thorough  investi- 
gation by  forbidding  contest  *before  the 
court, — the  most  practical  means  known 
to  judicial  experience  for  the  disclosure 
of  the  truth? 

To  give  unqualified  effect  to  such  provi- 
sion in  a  will  can  serve  no  very  useful  pur- 
pose to  the  great  body  of  wills,  which  can 
always  bear  investigation.  Its  real  efficien- 
cy consists  in  the  protection  which  it  will 
afford  to  an  instrument  of  doubtful  va- 
lidity against  a  free  and  unhampered  ex- 
amination. It  is  into  this  class  of  instru- 
ments that  this  provision  will  find  its  way. 
The  number  of  wills  which  are  actually 
contested  constitutes  an  exceedingly  small 
percentage  of  the  whole  number  of  wills 
presented  for  probate,  and  it  is  only  an 
occasional  will  that  is  defeated  for  invalidi- 
ty. I  know  there  is  a  popular  impression 
to  the  contrary,  but  this  is  a  mistake  in 
fact.  For  every  will  which  is  defeated 
hundreds  are  admitted  to  probate.  When 
it  is  considered  that  vast  property  inter- 
ests are  carried  by  these  instruments,  and 
that  they  are  often  executed  under  differ- 
ent circumstances  and  in  the  last  days  of 
the  last  sickness,  ft  is  quite  to  be  expected 
that  a  small  percentage  of  them  should 
prove  to  be  invalid.  And  it  does  sometimes 
happen  in  very  truth  that  a  will  regular 
in  form,  bearing  the  genuine  signature  of 
the  testator  in  the  presence  of  witnesses  is 
nevertheless  not  his  will.  On  the  contrary, 
.it  was  framed  and  dictated  by  another,  and 
the  dying  man  may  have  put  to  it  his  list- 
less hand  without  knowledge  to  comprehend 
or  will  to  resist.  Into  such  a  will  the  pro- 
viso under  consideration  will  hereafter 
surely  find  a  place.  The  dictator  of  such 
a  will  will  be  more  likely  to  incorporate 
such  a  provision  in  the  will  than  would 
the  testator  himself.  On  principle,  there- 
fore, and  in  the  interest  of  good  public 
policy,  it  seems  clear  to  me  that  the  contest 
of  a  will  in  good  faith  and  for  probable 
cause  should  not  be  forbidden  nor  penal- 
ized, nor  should  it  be  permitted  to  work  a 
forfeiture  of  a  legacy.  Where  a  contest  is 
in  bad  faith,  and  intentionally  vexatious 
without  probable  cause,  a  different  situa- 
tion arises.  Tliis  view  is  supported  by  the 
following  authorities:  Jackson  v.  Wester- 
field,  61  How.  Pr.  399;  Rhodes  v.  Muswell 
Hill  Land  Co.  29  Beav.  560;  Powell  v. 
Morgan,  2  Vern.  90;  Morris  v.  Burroughs, 
1  Atk.  404;  Loyd  v.  Spillet,  3  P.  Wms.  344. 
In  Chew's  Appeal,  45  Pa.  232,  the  follow- 
ing language  is  used  in  relation  to  such 
conditions:     "Undoubtedly,  I  think,  no  pro- 
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vision  could  be  formed  to  oust  the  supervi- 
sory power  of  the  law  over  Huch  conditions 
and  limitations,  to  control  them  within 
their  legitimate  sphere,  which  is  generally 
to  prevent  vexatious  litigation."  In  Smith- 
sonian Inst.  V.  Meech,  169  U.  S.  413,  42  L. 
ed.  800,  IS  Sup.  Ct.  Rep.  402,  Justice  Brew- 
er says:  "When  legacies  are  given  to  per- 
sons upon  conditions  not  to  dispute  the  va- 
lidity of  or  the  dispositions  in  wills  or  testa- 
ments, the  conditions  are  not  in  general  ob- 
ligatory, but  only  in  terrorem.  If,  there- 
fore, there  exists  prohahilia  causa  litigandiy 
the  nonobservauce  of  the  conditions  will 
not  be  forfeitures." 

2.  I  dissent  from  the  majority  opinion 
for  the  further  reason  that  in  the  case  un- 
der consideration  there  was  no  contest  of 
the  will.  This  was  the  only  condition  speci- 
fied in  the  will,  the  breach  of  which  should 
work  the  forfeiture.  The  legatees  were 
children  of  the  testator  bv  his  first  wife. 
What  they  did  do  was  that  they  asserted 
title  as  heirs  of  their  mother  to  an  undi- 
vided interest  to  certain  land  which  thev 
claimed  belonged  to  their  mother  at  the 
time  of  her  death.  Tlie  will  in  question  de- 
vised such  land  to  the  testator's  widow.  The 
will  contained  no  declaration  of  fact  as  to 
the  nature  or  extent  of  testator's  title.  It  is 
held  in  the  majority  opinion  that  this  was 
in  effect  a  contest  of  the  will  because  it 
aimed  to  disturb  the  distribution  of  prop- 
erty therein  provided  for.  To  my  mind  such 
a  construction  of  the  will  enlarges  its  pro- 
visions, and  impKjseB  conditions  as  a  basis 
of  forfeiture  which  were  omitted  there- 
from by  the  testator.  A  condition  in  a  will 
forbidding  a  contest  thereof,  and  a  condi- 
tion requiring  the  relinquishment  of  other 
rights  arising  to  the  legatee  outside  of  the 
will,  are  essentially  different  from  each 
->ther.  And  this  distinction  is  important 
to  be  observed  in  this  case.  A  condition 
attached  to  a  legacy  that  the  legatee  shall 
receive  the  same  in  satisfaction  of  a  claim, 
or  that  he  shall  relinquish  certain  rights. 
real  or  apparent,  existing  independent  of 
the  will,  is  clearly  valid.  It  has  in  it  no 
element  repugnant  to  public  policy,  and  the 
authorities  are  uniform  in  the  support  of 
such  a  condition.  Such  a  case  was  Rogers 
V.  Law,  1  Black,  253,  17  L.  ed.  58,  which  is 
cited  in  the  majority  opinion.  The  legacies 
in  that  case  were  made  upon  condition,  not 
that  the  legatees  should  not  contest  the 
will,  but  that  they  should  relinquish  all 
elaim  of  right  under  certain  specified  deeds 
which  existed  independent  of  the  will,  and 
prior  to  its  execution.  In  the  case  under 
consideration,  if  the  testator  had  incorpo- 
rated a  condition  to  the  legacies  that  the 
legate  s  should  relinquish  all  claim  of  right 
to  the  real  estate  in  question,  such  condi- 
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tion  would  have  been  clearly  valid.  He  did 
not  do  so.  The  only  condition  imposed  was 
that  they  should  not  contest  the  will.  The 
contest  of  a  will  is  a  proceeding  well  de- 
fined and  well  understood.  There  is  no 
room  for  fair  argument  as  to  what  is  meant 
by  it.  In  the  quieting  title  suit  the  plain- 
tiffs tried  no  issue,  nor  tendered  any,  which 
could  have  been  tried  or  tendered  in  a  con- 
test of  the  will.  As  respects  the  condition 
imposed,  the  language  of  the  will  is  direct 
and  free  from  ambiguity.  Instead  of  fol- 
lowing the  elementary  rule  that  a  strict 
construction  will  be  interposed  against  a 
claim  of  forfeiture,  the  majority  opinion 
adopts  a  construction  which  is  much  broad- 
er than  the  language  of  the  will.  In  sup- 
port of  this  construction,  Smithsonian  Inst. 
V.  Meech,  169  U.  S.  398,  42  L.  ed.  793,  18 
Sup.  Ct.  Rep.  396,  is  relied  upon  as  a  con- 
trolling precedent.  But  a  careful  reading 
of  the  opinion  in  that  case  will  disclose  the 
fact  that  it  does  not  support  the  conclusion 
of  the  majority  at  this  point.  On  the  con- 
trary, it  is  quite  adverse  to  it  in  all  its 
reasoning.  I  have  already  quoted  from 
such  opinion,  The  facts  in  that  9ase  were 
that  the  testator  claimed  to  own  certain 
real  estate,  the  legal  title  to  which  rested 
in  the  name  of  his  deceased  wife.  The  will 
contained  a  recital  of  facts  to  the  effect 
that  the  testator  did  own  such  property, 
and  stating  the  circumstances  of  the  pur- 
chase, and  that  the  title  was  taken  in  the 
name  of  the  wife  in  trust  for  himself,  and 
making  reference  to  certain  affidavits  and 
other  evidence  in  support  of  his  assertion 
of  title.  He  first  executed  a  will  making 
certain  legacies  therein  to  his  wife's  rela- 
tives on  "condition  that  no  attempt  b« 
made  to  break  the  will."  This  condition 
was  afterwards  changed  by  substituting 
therefor  the  condition  "that  the  legatees  ac- 
quiesce in  this  will."  And  this  latter  condi- 
tion is  the  one  that  was  construed  by  the 
court.  The  court  declared  a  destinctiou  be- 
tween the  latter  condition  and  the  former. 
It  was  held,  in  effect  thai  this  latter  con- 
dition was  not  only  a  condition  against  the 
contest  of  the  will,  but  that  it  called  upon 
the  legatees  to  "acquiesce"  in  the  recitals 
of  fact  contained  in  the  will.  By  such 
construction  the  case  was  put  into  that 
class  of  cases  wherein  the  legatee  is  required 
to  relinquish  rights  arising  independent  of 
the  will,  such  as  Rogers  v.  Law,  already 
referred  to.  I  urge,  therefore,  that  the 
majority  opinion  has  no  support  in  the 
cited  case,  and  that  it  presents  a  marked 
departure  from  safe  rules  of  construction. 
1  think,  therefore,  that  upon  this  branch 
of  the  case  there  ought  to  be  a  modifica- 
tion of  the  decree  entered  below. 


908 


MARYLAND  COURT  OF  APPEALS. 


Apr., 


MARYIiANb  COURT  OF  APPEAIiS. 

GEORGEANNA  K.  LEWIS  et  al.,  Appts., 

V. 

PINCKNEY  T.  PAYNE,  Impleaded,  etc. 


COLUMBUS  Z.  EOTELER,  Exr.,  etc.,  of 
Joseph  Zane,  Deceased,  et  al.,  Impleaded, 
etc.,  Appts., 

V. 

SAME. 


RUTH  L.  BOTELER  et  al.,  Impleaded,  etc., 

Appts., 

V. 

SAME. 

(—  Md.  — ,  77   Atl.  321.) 

"Will  —  executory  devise  —  destruction. 

1.  Under   a   devise   in    trust    to   one   for 


life,  remainder  to 'his  daughter  for  life,  re- 
mainder to  her  children  in  fee,  if  she  leaves 
IhHiie,  and  if  she  dies  without  issue  to  tes- 
tator's heirs  at  law,  the  death  of  the  daugh- 
ter leaving  issue  vests  the  property  in  such 
issue,  and  will  destroy  all  interests  of 
testator's  heirs,  although  such  issue  dies 
hcfore  the  first  life  tenant. 

Same  —  codicil  —  reference  to  provi- 
sion in  will  — •  effect. 

2.  Where  one,  after  devising  property  to 
one  for  life,  remainder  to  his  daughter  for 
life,  remainder  to  her  issue  in  fee,  gives 
in  a  codicil  certain  other  property  to  the 
fn'Kt  taker,  subject  to  tiie  same  conditions 
as  stated  in  the  will,  the  daughter  and  her 
issue  take  under  the  codicil  the  same  in- 
terest that  they  took  under  the  will, — at 
least  where  the  will  indicates  an  intention 
to  dispose  of  all  of  testator's  estate. 

(April  1,  1010.) 


Note.  —  Will  remainder  contingeut  upon 
child    surviving    parent    vest,    tipon 

death   of  parent   during   lifetime   of 
child,    hut   before   the  determination 
■  of  a  precede^tt  estate  outstanding  in 
a  third  person. 

Cases  are  omitted  where  tlie  remainder 
ia  given  to  the  child  as  an  alternative  re- 
mainder only  in  case  the  parent  does  not 
live  to  take  the  remainder,  as,  for  example, 
where  a  devise  is  to  testator's  wife  for  life, 
remainder  to  testator's  son  in  fee,  but  if  he 
dies  before  life  tenant,  then  to  his  issue, 
and  in  default  of  issue,  over. 

As  to  the  time  to  which  the  contingency 
of  the  death  of  a  legatee  or  devisee  with- 
out child  or  issue,  upon  which  a  gift  is  con- 
ditioned, is  referable,  see  note  to  Smith  v. 
Smith,  25  L.R.A.(N.S.)   1045. 

As  to  character  of  remainder  created  bv 
grant  or  devise  to  one  for  life,  with  re- 
mainder to  his  children,  see  note  to  Robert- 
son V.  Guenther,  25  L.R.A.(N.S.)    888. 

The  decision  in  Lewis  v.  Payne  finds 
support  in  Delony  v.  Delony,  24  Ark.  7. 
In  that  case  the  owner  of  a  slave  made  :i 
deed  of  gift  thereof  to  her  son  in  trust 
(1)  for  the  use  of  grantor  for  life,  (2)  at 
her  decease  for  the  support  of  her  son  and  , 
his  children  during  his  life,  (3)  at  the 
son's  death  the  slave  was  to  belong  to  a 
named  daughter  of  the  son  and  such  otluM- 
children  as  should  survive  him,  and  (4)  if, 
at  the  son's  decease,  he  should  leave  no 
child  or  grandchild  surviving,  then  the 
slave'  was  to  belong  to  a  named  grandson. 
The  ion  died  during  the  existence  of  the 
grautor's  life  estate,  leaving  a  daughter  who 
survived  the  grantor,  and  then  died.  Al- 
though the  son  died  during  the  lifetime  of 
his  mother,  it  was  hold  that  at  the  moment 
of  his  death  his  daughter  took  the  slave 
absolutelv,  and  that  the  contingencv  on 
which  the  grandson  was  to  take  never  hap- 
pened. 

But  the  question  of  vesting  or  not  vest- 
ing of  a  remainder  depends  upon  the  intent 
of  the  testator  or  grantor,  and  this  is  not 
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to  be  determined  by  an  arbitrary,  invariable 
rule,  but  is  to  be  ascertained  from  the 
whole  instrument;  and  in  Paget  v.  Melcher, 
21  Misc.  190,  47  X.  V.  Supp.  244,  it  was 
held  that,  under  the  provisions  of  the  grant 
there  under  consideration,  the  remainder  to 
the  child  did  not  vest  on  the  death  of  the 
parent  during  the  existence  of  the  particu- 
lar estate.  In  that  case  the  owner  of  realty 
conveyed  it  in  trust  for  the  grantor's  wife 
for  life,  remainder  to  the  grantor  for  life, 
and  upon  the  death  of  the  survivor  of  them, 
"to  convey  the  said  lands  ...  to  the 
children  of  the  said  .  .  .  [grantor]  in 
fee,  the  issue  of  any  child  of  the  said 
.  .  .  [grantor]  who  shall  have  died  leav- 
ing issue  living  at  the  death  of  the  survivor 
of  the  said  .  .  .  [grantor  and  his  wife], 
to  take  the  same  share  the  parent  wouhl 
if  living;  and,  in  default  of  issue  of  the 
said  .  .  .  [grantor]  living  at  the  time 
of  decease  of  tlie  survivor  of  said  .  .  . 
[grantor  and  his  wife],  then  to  convey  the 
same  to  the  heirs  at  law  of  the  said  .  .  . 
[grantor]."  The  grantor  died  before  his 
wife,  leaving  two  daughters  and  a  son,  the 
latter  of  whom  died  before  grantor's  wife 
without  having  married  and  without  leav- 
ing issue.  The  two  daughters  survived  tho 
grantor's  wife.  It  was  held  that  it  was  not 
the  grantor's  intent  that  any  estate  should 
vest  in  his  children  until  the  death  of  bot^ 
himself  and  wife,  and  hence  that  a  will 
made  by  the  son  before  his  decease-  to  \\\a 
mother  and  one  of  his  sisters  was  of  no 
effect,  and  that  the  two  dau^rhters  woul^l 
share  the  remainder  equally.  This  case  waa 
airirnied  in  26  App.  Div.  12,  49  N.  Y.  Supp. 
922,  so  far  as  this  question  was  concerned, 
though  modified  on  another  point;  and  also 
affirmed  in  the  court  of  appeals  in  156  N. 
Y.  399,  51  X.  E.  24.  In  the  latter  case 
the  court  said  that  "the  provisions  of  the 
deed  directing  the  trustee  to  convey  to  the 
heirs  at  law  of  ...  [grantor]  in 
case  none  of  his  children  or  their  issue  sur- 
vive, of  necessity,  indicate  that  it  was  not 
intended  that  the  children  shouhl  take  a 
vested  remainder."  R.  A.  E. 
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CONSOLIDATED  APPEALS  by  com- 
plainant and  certain  defendants  from 
a  decree  of  the  Circuit  Court  for  Baltimore 
City  digmissing  a  bill  filed  for  the  con- 
struction of  the  will  and  distribution  of  the 
estate  of  Joseph  Zane,  deceased.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  Miincs  Maloy  and 
Geors:e  Moore  Brady,  for  appellants 
Lewis  et  al.: 

A  testator  may,  in  making  his  will,  fix 
the  absolute  vesting  of  the  different  estates 
created  by  it  at  such  times  as  he  sees  fit, 
within  the  period  allowed  by  law,  and  when 
he  has  done  this  with  reasonable  certainty, 
the  courts,  in  constiniing  his  will,  will  give 
effect  to  his  wishes.    * 

Lumpkin  v.  Lumpkin,  108  Md.  470,  25 
L.R.A.(N.S.)    1063,  70  Atl.  238. 

The  end  of  the  life  estate  is  the  period 
when  the  second  estate  vests. 

Reiff  v.  Strite,  54  Md.  298;  Engel  v. 
State,  66  Md.  539,  5  Atl.  249;  Straus  v. 
Rost,  67  Md.  466,  10  Atl.  74;  Bailey  v. 
Love,  67  Md.  592,  11  Atl.  280;  Mercantile 
Trust  &  D.  Co.  V.  Brown,  71  Md.  166,  17 
Atl.  937;  Demill  v.  Reid,  71  Md.  175,  17 
Atl.  1014;  Larmour  v.  Rich,  71  Md.  369,  18 
AtL  702;  Reid  v.  Walbach,  76  Md.  205, 
23  Atl.  472;  Cherbonnier  v.  Goodwin,  79 
Md.  55,  28  Atl.  894;  Small  v.  Small,  90 
Md.  550,  45  Atl.  190;  Lee  v.  O'Donnell,  95 
Md.  638,  52  Atl.  979;  Reilly  v.  Bristow,  105 
Md.  333,  66  Atl.  262;  Lumpkin  v.  Lumpkin, 
108  Md.  496,  25  L.R.A.(N.S.)  1063,  70 
Atl.  238;  Fisher  v.  Wagner,  109  Md.  254, 
21  L.R.A.(N.S.)  121,  71  Atl.  999;  1  Roper, 
Legacies,  p.  587;  2  Redf.  Wills,  p.  239. 
f  39;  2  Fearne,  Contingent  Remainders,  p. 
142,  T  281;  Goebel  v.  Wolf,  113  N.  Y.  405, 
10  Am.  St.  Rep.  464,  21  N.  E.  388. 

Following  the  life  estate  to  Sarah 
Clarinda  Zane  is  an  alternative  bequest 
which  in  real  estate  would  be  termed  a  re- 
mainder with  a  double  aspect,  but  in  a 
bequest  of  personal  property  is  a  quasi  re- 
mainder. 

1  Feame,  Contingent  Remainders,  pp. 
416-418;  2  Fearne,  Contingent  Remainders, 
p.  16;  1  Preston,  Estates,  p.  83. 

The  direct  descendants  must  be  in  exist- 
ence at  the  dea'th  of  the  first  life  tenant. 

2  Jarman,  Wills,  p.  436,  H  821. 

The  taking  by  Sarah  Clarinda  Zane  being 
postponed  until  the  death  of  the  life  tenant, 
the  taking  by  her  children  being  postponed 
until  her  death,  no  change  in  circum- 
stances, such  as  the  death  of  Sarah 
Clarinda  Zane  before  the  death  of  Josepli 
Zane,  could  accelerate  or  make  transmissible 
the  interest  of  children  who  might  survive 
her.  It  would  still  be  necessary  that  these 
children  should  outlive  Joseph  Zane. 
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2  Jarman,  Wills,  446;  Re  Rogers,  97  Md. 
074,  55  Atl.  679. 

The  life  estate  to  Joseph  Zane  is  mani- 
festly to  end  before  any  future  estate  is 
taKon.  To  the  gift  to  the  children  of  Sarah 
Clarinda  Zane,  time  is  annexed  not  to  the 
payment  only,  but  to  the  gift  itself. 

Spence  v.  Robins,  6  Gill  &  J.  607,  26  Am. 
Dec.  587;  Reed's  Appeal,  4  Am.  St.  Rep. 
592,  note;  Note  to  Ducker  v.  Burnham,  37 
Am.  St.  Rep.  147. 

Messrs.  Albert  G.  Tol8on  and  John  G. 
Tolson,  for  appellants  Columbus  Z.  Boteler 
et  al. : 

The  gift  in  the  codicil  was  an  additional 
one  to  Joseph  Zane,  and  as  there  was  no 
express  limitation  over,  it  cannot  go  to 
Sarah  and  her  issue  under  the  limitations 
in  the  will. 

Buchanan  v.  Loyd,  64  Md.  306,  1  Atl. 
845,  6  Atl.  171;  Mann  v.  Fuller,  Kay,  626; 
Ke  Mors,  10  Hare,  171. 

A  part  of  the  residue  of  which  the  dis- 
position fails  will  not  accrue  in  the  augmen- 
tation of  the  remaining  parts,  as  a  residue 
of  residue,  but  devolves  as  undisposed  of, 
and  goes  to  the  next  kin  and  heirs  at  law. 

Skrymsher  v.  Ncrthcote,  1  Swanst.  570; 
Prison  Asso.  v.  Russell,  103  Va.  572,  49 
S.  E.  966;  Cresswell  v.  Cheslyn,  2  Eden, 
123,  3  Bro.  P.  C.  216;  Sykes  v.  Sykes,  L. 
R.  4  Eq.  207;  Humble  v.  Shore,  7  Hare, 
247;  Floyd  v.  Barker,  1  Paige,  480;  Mason 
V.  Methodist  Episcopal  Church,  27  N.  J.  Eq. 
47;  Burnet  v.  Burnet,  30  N.  J.  Eq.  699; 
Wain's  Estate,  156  Pa.  396,  27  Atl.  69; 
Ford  V.  Ford,  1  Swan,  431;  Smith  v. 
Haynes,  111  Mass.  346,  18  Am.  &  Eng. 
Ency.  LaW,  p.  765. 

Messrs.  Walter  H.  Taylor  and  Ralph 
Robinson,  for  appellee: 

Inasmuch  as  the  remainder  is  limited  to 

the  children  of  Sarah  Clarinda  Zane  which 
may  survive  her,  provided  she  have  issue, 
the  remainder  is  contingent. 

Demill  v.  Reid,  71  Md.  175,  17  Atl.  3014; 
Larmour  v.  Rich,  71  Md.  369,  18  Atl.  702. 

The  remainder  to  the  children  of  Sarah 
Clarinda  Zane  thereupon  immediately 
ceased  to  be  a  contingent  remainder,  and 
became  vested  in  the  infant  Pinckney  T, 
Payne,  Jr. 

Cox  V.  Handy,  78  Md.  108,  27  Atl.  227, 
501;  24  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
389. 

A  vested  remainder,  like  any  other  vested 
estate  or  interest  in  proj)erty,  passes  on 
the  death  of  the  remainderman  to  his  heirs 
at  law  and  distributees. 

Buck  v.  Lantz,  49  Md.  430;  4  Kent,  Com. 
p.  262;  Fisher  v.  Wagner,  109  Md.  24^3,  21 
L.R.A.(N.S.)  121,  71  Atl.  999;  Koherts  v. 
Roberts,  102  Md.  131,  1  L.R.A.(N.S.)    782, 
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Ill  Am.  St.  Rep.  344,  62  Atl.  101,  5  A.  & 
E.  Ann.  Gas.  805. 

Inasmuch  as  Sarah  Clarinda  Zane  mar- 
ried and  died  leaving  issue  surviving  her, 
the  only  condition  upon  which  the  limi- 
tation over  can  operate,  namely,  failure 
of  issue  of  Sarah  Clarinda  Zane,  her  sur- 
viving, is  unqualifiedly  negatived  for  all 
time. 

Demill  v.  Reid,  71  Md.  188,  17  Atl.  1014. 

If  a  remainder  vests,  the  right  of  the  re- 
mainderman is  not  devested-  by  his  death 
during  the  lifs  of  the  life  tenant. 

Meyer  v.  Eisler,  29  Md.  28;  Cox  v.  Handy, 
78  Md.  108,  27  Atl.  227,  501;  Roberts  v. 
Roberts,  supra. 

There  can  be  no  coalescing  when  the 
estates  are  not  of  the  same  quality,  both 
legal  or  both  equitable. 

Shreve  v.  Shreve,  43  Md.  382. 

The  limitation  provided  for  by  the  will 
attached  to  the  property  bequeathed  by  the 
codicil. 

Buchanan  v.  Lloyd,  88  Md.  644,  41  Atl. 
1076;  Hollyday  v.  Hollyday,  74  Md.  458,  22 
Atl.  136. 

Thomas,  J.,  delivered  the  opinion  of  the 
court: 

Joseph  Zane  of  Boston,  Massachusetts, 
died  leaving  a  last  will  and  testament  and 
codicil,  which  were  duly  admitted  to  pro- 
bate in  the  probate  court  of  Suffolk  county, 
Massachusetts,  and  in  the  orphans'  court 
of  Baltimore  city.  The  will,  which  was 
executed  the  31st  of  March,  1896,  disposes 
of  a  large  estate  to  his  wife,  brother  and 
sister,  nieces  and  nephews,  grandnieces  and 
grandnephews,  and  certain  nieces  of  his 
wife.  Among  the  numerous  devises  and  be- 
quests is  the  following  provision  for  his 
nephew,  Joseph  Zane,  of  Baltimore  city,  and 
said  nephew's  daughter  and  her  children: 
"I  give,  devise,  and  bequeath  to  John  Grace 
Suman,  of  Baltimore,  Maryland,  my  real 
estate  comer  of  Baltimore  and  Carey 
streets,  in  said  Baltimore,  containing  about 
1,500  square  feet  of  land,  and  the  buildings 
thereon,  and  the  sum  of  $20,000  in  trust, 
nevertheless,  for  the  uses  and  purposes  fol- 
lowing, to  wit:  The  annual  income  of  said 
real  estate  and  of  said  $20,000  shall  be  paid 
by  said  trustee  quarterly  to  my  nephew, 
Joseph  Zane  of  said  Baltimore,  for  the  full 
term  of  his  natural  life,  and  after  his  de- 
cease, the  remainder  of  said  real  estate  and 
said  $20,000  shall  go  to  Sarah  Clarinda 
Zane,  daughter  of  said  Joseph  Zane  (my 
grandniece ) ,  during  the  term  of  her  natural 
life,  and  to  her  children  in  fee  simple,  if 
she  leaves  issue;  but  if  she  dies  without 
issue,  at  her  decease  said  real  estate  and 
said  $20,000  sliall  j;o  to  my  heirs  at  law, 
discharged  of  all  trusts."  The  residuary 
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clause  of  the  will  is  as  follows:  "All  the 
rest  and  residue  of  my  estate,  real,  personal, 
and  mixed,  of  which  I  shall  die  seised  and 
possessed,  or  to  which  I  shall  be  entitled  at 
my  decease,  I  give,  devise,  and  bequeath  to 
my  heirs  at  law  and  their  heirs  by  right  of 
representation,  in  fee  simple,"  etc.  In 
March,  1899,  the  testator  executed  a  codicil 
in  which  he  confirms  his  said  will,  "so  far 
as  this  codicil  is  consistent  therewith,"  and, 
after  a  number  of  devises  and  bequests 
therein,  disposes  of  the  entire  remainder  of 
his  estate  as  follows:  "All  the  rest  and 
residue  of  my  estate,  real,  personal,  and 
mixed,  wheresoever  it  may  be  found  and  of 
whatsoever  it  may  consist,  I  desire  it  to 
be  divided  into  three  equal  parts,  and  dis- 
posed of  as  follows :  To  my  nephew,  Joseph 
Zane,  one  part,  subject  to  the  same  trustee- 
ship and  conditions  as  stated  in  my  will 
of  March  31,  1896.  To  my  niece,  Ellen 
Amelia  Zane  Clairage,  one  part.  To  my 
niece,  Georgianna  Kelly,  one  part.'' 

John  Grace  Suman  declined  to  accept  the 
trust  created  by  the  above  provisions  of  the 
will  and  codicil,  and  William  J.  O'Brien, 
Jr.,  of  Baltimore  city,  was  by  the  probate 
court  of  Suffolk  county,  Massachusetts,  ap- 
pointed trustee  in  his  place,  and  the  entire 
trust  estate  created  by  said  provisions  of 
the  will  and  codicil,  consisting,  as  now  in- 
vested, of  Baltimore  city  ground  rents  and 
mortgages  on  property  in  Maryland,  and 
amounting  to  about  $65,000,  was  in  posses- 
sion of  said  substituted  trustee  at  the  time 
of  the  filing  of  the  bill  in  this  case,  and 
until  he  was,  by  an  order  of  the  court  be- 
low in  this  ease,  appointed  receiver  to  take 
and  hold  the  same  until  the  further  order 
of  said  court.  Sarah  Clarinda  Zane,  the 
daughter  of  Joseph  Zane,  of  Baltimore  City, 
referred  to  in  the  above  paragraph  of  the 
testator's  will,  who  survived  the  testator, 
married  Pinckney  T.  Payne,  had  one  child, 
Pinekney  T.  Payne,  Jr.,  and  died  on  the 
15th  day  of  July,  1905,  leaving  her  said 
child,  an  infant,  and  her  husband  surviving. 
Pinckney  T.  Payne,  Jr.,  the  infant,  also 
died  in  the  lifetime  of  Joseph  Zane  of 
Baltimore,  leaving  surviving  him  his  said 
father,  Pinckney  T.  Payne.  Joseph  Zane 
of  Baltimore  is  now  dead,  and  after  his  death 
the  trustee  of  one  of  the  heirs  at  law  of  the 
testator  filed  the  bill  in  this  case  against 
the  testator's  other  heirs  at  law,  William 
J.  O'Brien,  as  trustee  and  as  executor  of  a 
deceased  heir  at  law,  and  Pinckney  T. 
Payne,  alleging,  among  others,  the  facts  we 
have  stated,  claiming  the  property  devised 
and  bequeathed  to  Joseph  Zane  by  the  will 
and  codicil,  aiid  asking  for  a  construction 
of  said  will  and  codicil,  the  appointment  of 
a  rec<Mver  to  take  charpc  of  the  property, 
and   for   a   partition   of  the    same    among 
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those  entitled  thereto.  Pinckney  T.  Payne 
demurred  to  the  bill,  and  the  three  appeals 
in  the  record  in  this  case  are  by  different 
defendants  from  the  decree  of  the  court 
below  sustaining  the  demurrer  and  dismiss- 
ing the  bill. 

The  contention  of  the  appellants,  in  re- 
spect to  the  property  mentioned  in  the 
above  paragraph  of  the  will,  is  that  Pinck- 
ney T.  Payne,  Jr.,  the  infant  child  of  Sarah 
Clarinda  Payne,  having  died  before  the  ex- 
piration of  the  equitable  life  estate  of 
Joseph  Zane  of  Baltimore,  the  estate  he 
would  have  taken  had  he  survived  his 
grandfather  passed  by  the  terms  of  the  will 
to  the  heirs  at  law  of  the  testator;  and  in 
respect  to  property  devised  and  bequeathed 
to  Joseph  Zane  of  Baltimore  by  the  codicil, 
that  the  testator  did  not  intend  that,  after 
the  death  of  Joseph'  Zane,  it  should  go  to 
said  nephew's  daughter  and  her  children, 
according  to  the  provisions  of  the  will  rel- 
ative to  the  property  therein  given  to  said 
nephew. 

It  is  insisted  that  Pinckney  T.  Payne,  Jr., 
did  not,  at  the  time  of  his  death,  have  a 
vested  interest  in  the  property ;  but  in  this 
we  think  the  appellants  are  clearly  wrong. 
The  will  gave  alternative  contingent  re- 
mainders, first,  to  the  children  of  Sarah 
Clarinda  Zane,  if  she  left  any,  and,  if  she 
died  without  leaving  issue,  then  to  the  tes- 
tator's heirs  at.  law.  During  the  life  of  his 
mother,  the  interest  of  Pinckney  T.  Payne, 
Jr.,  was  contingent,  depending  for  its  vest- 
ing upon  his  surviving  her,  and  the  re- 
mainder in  favor  of  the  testator's  heirs  at 
law  was  contingent  upon  Sarah  Clarinda 
Payne's  dying  without  issue.  Upon  the 
death  of  Mrs.  Payne  leaving  a  child,  the 
only  contingency  upon  which  the  remainder 
in  favor  of  her  children  depended  by  the 
terms  of  the  will  had  happened,  and  her 
child  took  a  vested  remainder,  therebv  de- 
stroying  all  possibility  of  a  future  interest 
in  the  heirs  at  law  of  the  testator,  whose 
remainder  was  limited  to  take  effect  only 
upon  the  death  of  Mrs.  Payne  without 
issue.  It  is  said  in  24  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  417,  that  "the  rule  that  a 
remainder  cannot  be  limited  after  a  fee 
simple  does  not  forbid  the  limitation  of 
two  or  more  remainders  in  fee  simple,  as 
substitutes  or  alternatives  the  one  for  the 
other;  that  is,  on  such  contingencies  that 
only  one  of  the  remainders  can  possibly 
vest.  Such  limitations  are  variously  called 
contingencies  with  a  double  aspect,  or  gifts 
on  a  double  contingency,  or  gifts  or  devises 
on  two  alternative  contingencies.  Each 
of  such  fees  is  a  remainder  in  regard  to 
the  particular  estate,  but  none  is  a  re- 
mainder in  regard  to  any  other  of  them." 
The  same  rule  is  stated  in  2  Washburn  on 
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Real  Property,  6th  ed.  §  1675,  as  follows: 
"Notwithstanding  a  remainder  limited  after 
a  remainder  in  fee  would  be  void,  yet  two 
remainders  may  be  so  limited,  though  each 
a  fee,  as  to  be  good,  provided  this  is  done 
that  only  one  is  to  take  effect;  the  one 
being  a  substitute  for,  and  not  subsequent 
to,  the  other.  The  consequence  is  that,  if 
the  first  takes  effect  and  becomes  vested, 
the  other  at  once  becomes  void.  Such  limi- 
tation is  said  to  be  of  a  fee  with  a  double 
aspect." 

In  the  case  of  Demill  v.  Reid,  71  Md.  175, 
17  Atl.  1014,  the  testator  devised  certain 
property  to  his  son,  Henry  J.  Willett,  in 
trust  for  his  grandson,  John  Willett  Belt, 
for  life,  "and  from  and  immediately  after 
the  decease"  of  said  grandson,  to  the  chil- 
dren of  said  Belt,  to  be  "divided  between 
them  as  tenants  in  common."  His  will 
further  provided:  "But  in  case  the  said 
John  Willett  Belt  should  depart  this  life 
without  leaving  a  child  or  descendant  there- 
of living  at  the  time  of  his  death,  or  in  case 
he  should  have  a  child,  children,  or  descend- 
ants of  the  same  living  at  the  time  of  his 
death,  and  such  child,  children,  descendant, 
and  descendants  should  all  subsequently  de- 
part this  life  under  lawful  age,  and  with- 
out issue  living  at  the  time  of  his,  her,  or 
their  decease,  then  in  trust  that  the  said 
principal  estate  and  property  shall  go  to 
and  become  the  property  of  the  children  of 
my  said  son,  Henry  J.  Willett,"  etc.  Judge 
Miller,  in  disposing  of  that  case,  said:  "As 
to  the  character  of  the  estates  thus  created, 
we  have  no  difficulty.  It  is  a  clearly  estab- 
lished general  rule  in  the  construction  of 
wills  that  a  limitation  which  may  operate 
as  a  remainder  shall  not  be  construed  an 
executory  devise.  Here  there  is  first  a  life 
estate  given  to  the  grandson,  Belt,  and  upon 
his  death  alternative  contingent  remainders 
in  fee  are  limited,  first,  to  the  child  or 
children  of  Belt,  if  he  leaves  any  which 
shall  attain  lawtul  age,  or  die  before  that 
time  leaving  issue,  and  failing  this  then  to 
the  children  of  the  testator's  son  Henry. 
If  Belt  had  left  a  child  who  attained  the 
age  of  twenty-one  or  died  before  that  time 
leaving  issue,  the  fee  would  have  vested 
in  such  child  or  issue,  and  such  vesting 
would  forever  have  excluded  any  possible 
future  interest  in  the  children  of  Henry  J. 
Willett.  Their  interest  took  effect  only 
upon  the  failure  of  the  preceding  con- 
tingency. There  are,  therefore,  here  two 
contingent  fees,  not  limited  to  take  effect 
the  one  upon  or  after  the  other,  but  the  one 
to  take  effect  to  the  entire  exclusion  of  the 
other,  and  the  falling  out  of  the  con- 
tingencies is  to  decide  which  of  the  two  is 
to  take  effect.'' 

Demill  v.  Keid  is  so  conclusive  as  to  the 
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character  of  the  estates  with  which  we 
are  dealing  in  this  case,  and  has  been  u:) 
Irequently  cited  And  relied  on  in  this  state, 
that  it  is  not  necessary  to  do  more  than 
refer  to  some  of  the  cases.  Larmour  v. 
Rich,  71  Md.  3C9,  18  Atl.  702;   Re  Banks, 

87  Md.  425,  40  Atl.  208;  Nowland  v.  Welch, 

88  Md.  48,  40  Atl.  875. 

It  is  claimed,  however,  that  these  cases 
do  not  apply  because  of  the  outstanding  life 
estate   of   Joseph   Zane   of   Baltimore,   and 
that  the  remainder   in   favor   of  the   child 
and  of  Mrs.  Payne  could  not  become  vested 
until  after  the  death  of  the  first  life  ten- 
ant.    But  that  view   is  not  warranted  by 
any  reasonable  construction  of  the  will.   By 
its  terms  it  was  to  be  determined  at  the 
death   of  Mrs.   Payne   which   of  the   alter- 
native remainders  was  to  take  effect.     If 
she  left  issue,  they  were  to  take  to  the  ex- 
clusion of  the  heirs  at  law  of  the  testator. 
No  other  time  was  appointed,  and  the  re- 
mainder to  her  children  was  not  dependent 
upon  any  other  contingency.     It  could  not, 
of  course,  vest  in  possession  until  after  the 
death  of  Joseph  Zane  of  Baltimore,  but  the 
right  of  Pinckney  T.  Payne,  Jr.,  to  the  pos- 
session of  the  estate  after  the  death  of  the 
life   tenant,   became   a   certain   and   vested 
right  upon  the  death  of  his  mother.     The 
fact  that  his  possession  of  the  property  liad 
to  await  the  determination  of  the  preceding 
life  estate  did  not  make  the  remainder  a 
contingent    remainder.      It    is    said    in    24 
Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  389,  that 
**the  true  criterion  of  a  vested  remainder  is 
the  existence  in  an  ascertained  person  of  a 
present  fixed  right  of  future  enjoyment  of 
the  estate  limited  in  remainder,  which  right 
will   take  effect  in  possession  immediately 
on     the    determination    of    the    precedent 
estate,  irrespective  of  any  collateral  event, 
provided  the  estate  in  remainder  does  not 
determine  before  the  precedent  estate."    In 
(^ox  v.  Handy,  78  Md.  108,  27  Atl.  227,  501, 
Judge    Bryan,    after    stating   the    test    by 
which   a   vested   remainder   may  be  known, 
given   in   1    Preston  on   Estates,  70,  adopts 
the  following  statement  of  the  rule  bv  the 
chancellor    in    ISfoore   v.    Lvons,    25    Wond. 
144:     "For  where  a  remainder  is  so  limited 
as  to  take  effect  in  possession,  if  ever,  im- 
mediately upon  the  determination  of  a  par- 
ticular estate,  which  estate  is  to  determine 
by  an  event  which  must  unavoidably  hap- 
pen  by   the   afflux   of  time,   the   remainder 
vests  in  interest  as  soon  as  the  remainder- 
man  is   in   esse  and   ascertained,   provided 
nothing  but  his  own  death  before  the  de- 
termination   of   the   particular   estate    will 
prevent   such    remainder    from     vesting    in 
possession."     In  Fearne  on  Contingent  Re- 
mainders, vol.  1,  Butler's  ed.  •210,  the  au- 
thor says:     "It  is  not  the  uncertainty  of 
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ever  taking  effect  in  possession  that  makes 
a  remainder  contingent,  for  to  that  every 
remainder  for  life  or  in  tail  is  and  must  be 
liable;  as  the  remainderman  may  die,  or 
die  without  issue,  before  the  death  of  the 
tenant  for  life.  The  present  capacity  of 
taking  efTect  in  possession,  if  the  posses- 
sion were  to  become  vacant,  and  not  the 
certainty  that  the  possession  will  become 
vacant  before  the  estate  limited  in  remain- 
der determines,  universally  distinguishes  a 
vested  remainder  from  one  that  is  contin- 
gent." 

Applying  the  rule  as  stated  to  the  re- 
mainder of  Pinckney  T.  Payne,  Jr.,  if  the 
preceding  life  estate  had  determined  any 
time  after  his  mother's  death  and  before 
his  death,  he  would  have  come  into  posses- 
sion of  the  estate,  and  his  remainder  after 
his  mother's  death  was,  therefore,  a  vested 
remainder,  and,  being  in  fee,  upon  his  death 
before  the  expiration  of  the  life  estate  of 
Joseph  Zane,  it  passed,  so  far  as  it  is  real 
estate,  to  his  heirs  at  law,  and,  to  the  ex- 
tent that  it  is  personal  property,  to  his 
personal  representative,  subject  to  >  said 
life  estate.  Cox  v.  Handy;  Re  Rogers,  97 
Md.  674,  65  Atl.  679;  Roberts  v.  Roberts, 
102  Md.  131,  1  L.R,A.(N.S.)  782,  111  Am. 
St.  Rep.  344,  62  Atl.  161,  5  A.  &  E.  Ann. 
Cas.  805. 

In  respect  to  the  one  third  of  the  residue 
of  the  estate  devised  and  bequeathed  by  the 
codicil  to  Joseph  Zane,  "subject  to  the  same 
trusteeship  and  conditions  as  stated  in  my 
will  of  March  31,  1896,"  it  is  claimed  by 
the  appellants  that  these  words  do  not 
mean  that  Joseph  Zane's  daughter  and  her 
children  were  to  have  the  property  after 
his  death  according  to  the  terms  of  the  de- 
vise and  bequest  to  them  in  the  will;  but 
we  think  they  are  also  wrong  in  this  con- 
tention. By  his  will  the  testator  gave  all 
the  rest  and  residue  of  his  estate  to  his 
heirs  at  law.  This  provision  of  his  will 
was,  as  was  said  in  O'Brien  v.  Clark,  104 
Md.  30,  64  Atl.  53,  changed  by  his  codicil, 
in  which,  after  making  a  number  of  ad- 
ditional bequests,  he  directed  all  the  rest 
and  residue  of  his  estate,  of  every  kind, 
to  be  divided  into  three  equal  parts,  and 
one  of  these  parts  he  gave  to  his  said 
nephew,  Joseph  Zane,  as  stated,  and  the 
other  two  parts  he  gave  to  his  two  nieces, 
one  part  to  each.  He  thereby  intended  to 
dispose  of  his  entire  estate,  and  to  give  the 
whole  residue  thereof,  after  the  devises  and 
bequests  previously  made,  to  these  two 
nieces  and  his  said  nephew;  yet,  if  the 
contention  of  the  appellants  be  sound,  the 
testator  did  not  dispose  of  the  remainder 
of  the  third  given  to  his  nephew  after  the 
expiration  of  his  life  entntc,  and  to  that 
extent  he  died  intestate,  for  it  must  be  con- 
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ceded  that  his  said  nephew  took  only  an 
equitable  life  estate  in  the  third  devised  and 
bequeathed  to  him.  There  is  nothing  in  the 
will  to  justify  the  suggestion  that  the  tes- 
tator only  intended  to  dispose  of  a  life 
estate  in  the  third  given  to  his  nephew; 
on  the  contrary,  the  whole  tenor  of  his  will 
and  codicil  clearly  indicates  his  intention 
to  dispose  of  his  entire  estate,  and  to  give 
to  his  nephew's  daughter  and  her  children, 
if  she  left  any,  the  share  he  was  to  enjoy 
for  his  life  only.  What,  under  the  circum- 
stances, do  the  words  "subject  to  the  same 
trusteeship  and  conditions  stated  in  my 
will  of  March  31,  1896,"  naturally  suggest? 
Can  we  infer  that  the  testator,  when  dis- 
posing of  his  entire  estate,  meant  to  limit 
the  devise  and  bequest  to  a  life  estate? 
There  is  nothing  in  either  the  will  or 
codicil  indicating  a  desire  on  the  part  of 
the  testator  to  withhold  from  his  nephew's 
daugh.ter  and  her  children  the  share  intend- 
ed for  him.  The  only  reasonable  conclusion, 
in  the  absence  of  some  provision  in  the  will 
or  codicil  indicating  a  contrary  intention,  is 
that  the  testator,  in  disposing  of  the 
residue  of  his  estate,  and  desiring  his 
nephew  to  have  one  third  of  it,  had  in  mind 
the  provisions  of  his  will  relative  to  the 
previous  gift  to  him,  and  that  he  intended 
all  of  those  provisions  to  apply  also  to  his 
share  of  the  rest  and  residue  of  his  estate. 
In  Lavender  v.  Rosenheim,  110  Md.  154,  132 
Am.  St.  Rep.  420,  72  Atl.  670,  Judge 
'Pearce  quotes  the  following  statement  of 
Judge  Alvey  in  Dulany  v.  Middleton,  72 
Md.  75,  19  Atl.  148:  "It  is  very  clear 
from  all  the  provisions  of  the  will,  that  the 
testator  intended  to  dispose  of  all  his 
estate,  and  that  he  did  not  contemplate  the 
possibility  of  a  state  of  intestacy  as  to  any 
part  of  his  estate,  with  respect  to  any  event 
or  for  any  interval  of  time.  ...  As 
said  by  Lord  Alvanley,  M.  R.,  in  Booth  v. 
Booth,  4  Ves.  Jr.  407:  *Every  intendment 
is  to  be  made  against  holding  a  man  to  die 
intestate,  who  sits  down  to  dispose  of  the 
residue  of  his  property.' " 

The  appellants  rely  mainly  on  the  case  of 
Buchanan  v.  Lloyd,  64  Md.  306,  1  Atl.  845, 
6  Atl.  171.  In  that  case  Governor  Lloyd  by 
his  will,  after  making  provision  for  his 
widow,  disposed  of  his  estate  to  his  sons 
and  daughters  and  his  daughters'  children. 
The  shares  of  his  daughters  were  left  in 
trust.  He  devised  and  bequeathed  to  his 
three  sons,  Edward,  James  M.,  and  Daniel 
Lloyd,  in  trust  for  his  daughter  Elizabeth 
Tayloe  Winder  for  life,  with  remainder  to 
her  children,  a  farm  and  $5,000.  Similar 
provisions  were  made  for  his  other  daugh- 
ters, and,  after  various  bequests  of  personal 
property,  the  testator,  by  a  residuary  clause 
of  his  will,  bequeathed  all  the  residue  of 
30  L.R.A.(N.S.)  68 


his  personal  estate  to  nis  three  spns,  to  be 
equally  divided  between  them.  By  a  codicil 
the  testator,  after  ratifying  his  will  except 
so  far  as  altered  by  the  codicil,  bequeathed 
to  his  two  sons,  Edward  and  James  M. 
Lloyd,  "in  special  trust,  agreeably  with  the 
provisions  of  my  said  will,  the  sum  of 
$5,000  (in  addition  to  the  $5,000  devised  in 
my  said  will) ;  .  .  .  for  the  use  and 
benefit  of  my  said  daughter,  Elizabeth  Tay- 
loe Winder."  After  Mrs.  Windor's  death 
her  children  claimed  the  $5,000  bequeathed 
to  her  by  the  codicil.  Judge  Alvey  inter- 
preted the  words  "in  special  trust,  agreeably 
with  the  provisions  of  my  said  will,"  to 
mean  "upon  the  same  trust  as  that  specified 
in  the  will,  namely,  to  hold  for  the  life 
of  Mrs.  Winder,  and  no  longer,"  and  then 
says:  "And  the  question  is  whether,  upon 
the  will  and  codicil  together,  there  is  any 
such  manifest  intention,  by  implication  or 
otherwise,  that  the  property  thus  be- 
queathed by  the  codicil  for  the  life  of  Mrs. 
Winder  should  go  to  her  children  at  her 
death,  as  in  the  preceding  devise  by  the 
will,  and  thus  withdraw  the  property  from 
the  operation  of  the  residuary  clause  of  the 
will.  Of  course,  it  is  very  clear  that,  if 
there  be  no  such  limitation  over  in  favor  of 
the  children,  the  property  passed  under  the 
residuary  clause;  for  it  is  too  obvious  to 
admit  of  serious  question  that  Mrs.  Winder 
did  not  take  more  than  an  equitable  life 
estate  in  the  property  given  her  by  this 
particular  clause  of  the  codicil.  It  is  cer- 
tainly a  well-settled  principle  that  the  will 
and  codicil  are  to  be  construed  together  as 
one  instrument,  and  are  to  be  reconciled 
as  far  as  practicable.  But  what  is  plainly 
given  by  the  will  is  not  to  be  revoked  or 
withdrawn  by  doubtful  or  ambiguous  ex- 
pressions employed  in  the  codicil.  Here  the 
effort  is  by  construction,  and  in  total  ab- 
sence of  plain  words  expressive  of  any  such 
intention,  to  give  an  efi'ect  and  operation 
to  a  clause  in  the  codicil  whereby  the  resid- 
uary clause  of  the  will  must  be  curtailed 
of  the  subject-matter  of  its  operation." 

It  is  apparent  tiiat  there  is  a  marked  dif- 
ference in  the  words  employed  in  the  two 
wills.  Following  the  construction  adopted 
by  Judge  Alvey,  if  the  testator  in  this 
case  had  said,  "subject  to  the  same  trustee- 
ship as  stated  in  my  will  of  March  31, 
1896,"  it  would  have  been  interpreted  to 
mean  that  the  property  was  to  be  held  in 
trust  for  the  life  of  Joseph  Zane.  But  that 
is  not  what  the  testator  said.  The  gift  to 
his  nephew  was  not  subject  to  the  same 
trusteeship  as  stated  in  the  will,  but  sub- 
ject to  the  same  trusteeship  and  conditions 
as  stated  in  the  will.  If  "subject  to  the 
same  trusteeship  as  stated  in  the  will" 
would   have   meant   that   his    nephew    waa 
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only  to  have  an  equitable  life  estate,  what 
significance  is, to  be  given  to  the  additional 
qualiUcatiou,  that  it  was  to  be  subject  also 
to  the  same  conditions  as  stated  in  the  will? 
It  can  only  mean  that  the  devise  and  be- 
quest was  to  be  subject  to  all  the  terms  and 
provisions  contained  in  the  will  relating  to 
the  property  there  given  to  his  nephew. 
Moreover,  in  the  case  referred  to  the  effect 
of  the  claim  of  Mrs.  Winder's  children 
would  have  been  to  withdraw  the  $5,000 
from  the  operation  of  the  residuary  clause 
of  the  will,  by  which  the  testator  be- 
queathed the  residue  of  his  personal  estate 
to  his  sons,  and  it  was  that  feature  of  the 
case  that  largely  controlled  the  court  in 
reaching  its  conclusion.  Here  the  effect 
of  the  contention  of  the  appellants  would  be 
not  only  to  withdraw  the  fee  in  the  third 
given  to  Joseph  Zane  from  the  operation  of 
the  residuary  clause  of  the  codicil,  but  to 
also  defeat  the  obvious  purpose  of  the  tes- 
tator to  dispose  of  his  entire  estate.  So,  if 
we  adopt  the  reasoning  of  the  court  in  Bu- 
chanan V.  Lloyd,  it  furnishes  ample  author- 
ity for  withholding  our  assent  to  the  claim 
of  the  appellants  in  this  case;  and  in  the 
later  case  of  Buchanan  v.  Llovd,  88  Md. 
642,  41  Atl.  1076,  the  court,  in  constru- 
ing a  somewhat  similar  clause  in  the  cod- 
icil to  said  will  in  favor  of  another  daugh- 
ter of  the  testator,  held  that  the  name  of 
the  legatee  in  the  codicil  was  used  in  a  rep- 
resentative-sense and  meant  the  legatee  and 
her  children. 

After  carefully  considering  all  the  provi- 
sions of  the  wnll  and  codicil  in  this  case, 
we  can  reach  no  other  conclusion  than  that 
Pinckney  T.  Payne,  Jr.,  the  infant  child  of 
Sarah  Clarinda  Payne,  took,  at  his  mother's 
death,  a  vested  remainder  in  the  property 
devised  and  bequeathed  by  the  will  and  codi- 
cil in  trust  for  Joseph  Zane  of  Baltimore 
city,  for  life,  etc.,  and  that  the  heirs  at  law 
of  the  testator  have  no  interest  in  this 
property.  The  decree  of  the  court  below, 
sustaining  the  demurrer  of  the  appellee  and 
dismissing  the  bill,  must  therefore  be  af- 
firmed. 

Decree  affirmed,  with  costs,  in  each  ap- 
peaL 
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DRUSILLA   A.    MORSE 
v, 

ALFRED  OSBORNE,  Guardian  of  Doris  A. 

Morse. 

(—  N.  H.  — ,  77  Atl.  403.) 

Parent  and  child  —  adoption  —  issue. 

An  adopted  child  is  not  issue  within  the 
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meaning  of  a  statute  giving  a  uidcw  cer- 
tain rights  in  her  husband's  estate  in  the 
absence  of  issue  of  the  marriage,  although 
the  statute  provides  that  an  adoptai  child 
shall,  for  the  purpose  of  inheritance  by  it 
and  all  other  legal  consequences  and  inci- 
dents of  tlie  natural  relation  of  parents  and 
children,  be  deemed  the  child  of  the  parents 
by  adoption. 

(June  7,  1910.) 


Note,  ^ Do  terms  **child,''  *'childrenf*' 
*^ issue f**  etc,  in  statutes  govemhiff 
distribution  of  deccdenVs  estate  m- 
clude  adopted  children. 

As  to  whether  the  terms  "child,'*  "chil- 
dren," "issue,"  etc.,  in  a  will,  include  adopt- 
ed children,  see  note  to  Re  Leask,  27  L.R.A. 
(N.S.)   1159. 

As  to  the  right  of  an  adopted  child  to  in- 
herit property  from  a  relative  of  its  adop- 
tive parent,  see  note  to  Hockaday  v.  Lynn, 
8   L.R.A. (N.S.)    120. 

As  to  right  of  child  adopted  in  another 
state  to  take  under  local  statute  of  descent 
and  distribution,  see  notes  to  Irving  v.  Foro, 
65  L.R.A.  ]8();  Brown  v.  Finley,  21  L.R.A. 
(N.S.)  079;  and  Finlev  v.  Brown,  26  L.R.A. 
(N.S.)  1285. 

As  to  the  le;^al  status  of  an  adopted 
child  in  general,  see  note  to  Warren  v. 
Prescott,  17  L.R.A.  435. 

Tiie  terms  "children,"  etc.,  include  both 
children  by  birth  and  by  adoption  in  a 
number  of  states  (see  N.  D.  Rev.  Codee 
1899,  §  5112;  S.  D.  Civ.  Code  1903,  §  2440; 
Okla.  Rev.  Laws  1903,  §  2785),  but  as  the 
purpose  of  this  note  is  simply  to  compile 
the  adjudication  on  the  question  under  an- 
notation, no  attempt  has  been  made  to  col- 
lect the  statutes  which  themselves  define  the 
meaning  of  the  terms  involved. 

Cases  of  legitimation  of  a  bastard  child 
are  included  only  in  case  the  child  is  treat- 
ed as  having  been  adopted. 

The  cases  involving  tlie  questions  under 
discussion  have  arisen  principally  in  four 
different  classes  of  cases,  nainelv:  Those 
In  which  statutes  defining  the  rights  of  the 
surviving  wife  were  involved;  those  re- 
specting statutes  providing  for  the  revoca- 
tion of  a  will  by  birth  of  issue,  etc.;  those 
construing  statutes  involving  the  right  of 
the  adopted  child,  himself,  to  inherit;  and 
those  in  which  an  attempt  has  been  made 
to  include  an  adopted  child  in  the  term^ 
"child,"  "children,"  etc.,  as  used  in  collat- 
,  eral  inheritance  tax  laws ;  and  the  cases 
will  be  taken  up  in  the  order  mentioned. 

In  general  the  statutes  of  descent  and  dis- 
tribution must  be  understood  as  laying 
down  general  rules  of  inheritance,  and  not 
as  completely  and  accurately  defining  how 
the  status  is  to  be  created  which  gives  the 
capacity  to  inherit.  Generally,  they  do  not 
imdertake  to  define  the  various  terms  used, 
or  to  state  what  is  necessary  to  constitute 
the  various  legal  relations  involved.  Sinc^ 
these  retpiisites  must  be  looked  for  else- 
where, tlie  statutes  of  adoption,  which  usual- 
ly define,  at  least  to  some  extent,  the  status 
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TRANSFER  by  the  Superior  Court  for 
Hillsboro  County  for  the  opinion  of  the 
Supreme  Court  of  an  appeal  by  phiintill 
from  a  decree  of  the  Probate  Court  in  i)laiu- 
tiff's  favor  for  less  than  was  demanded  in 
a  proceeding  for  a  division  of  the  real  es- 
tate of  Joseph  G.  Morse,  deceased.  Appeal 
sustained. 

Plaintiff's  husband,  Joseph  G.  Morse,  died 
leaving  as  his  only  heirs  his  wife,  Drusil- 
la  A.  Morse,  and  defendant's  ward,  Doris  A. 
Alorse,  an  adopted  daughter.  Plaintiff  exe- 
cuted a  release  of  her  dower  and  homestead 
rights  in  the  estate  of  her  deceased  husband, 
and  under  Public  Statutes,  chapter  195, 
§§  10,  31,  claimed  title  in  fee  to  one  half 
of  such  real  estate,  on  the  ground  that  the 
deceased   left  no   issue  whatever  surviving ' 


him.  The  probate  court  held  the  adopted 
child  to  be  issue  within  the  meaning  of  the 
statute,  and  decreed  plaintiff  to  be  entitled 
to  a  one-third  interest  only. 

Further  facts  appear  in  the  opinion. 

^lessrs.  Branch  &  Branch,  for  appel- 
lant: 

The  statutory  definition  of  the  word 
"issue,"  as  well  as  its  natural  definition, 
excludes  adopted  children  from  its  mean- 
ing. 

2  Woerner,  Am.  Law  of  Administration, 
903;  23  Cyc.  Law  &  Proc.  p.  359;  17  Am. 
&  Eng.  Enc.  Law,  p.  544;  Phillips  v.  Mc- 
Conica,  59  Ohio  St.  1,  69  Am.  St.  Rep. 
753,  51  N.  E.  445;  Stanley  v.  Chandler, 
53  Vt.  624;  New  York  L.  Ins.  &  T.  Co.  v. 
Viele,  22  App.  Div.  80,  47  N.  Y.  Supp.  841, 


of  the  child  adopted,  must  be  looked  to,  in 
order  to  determine  the  rights  of  an  adopted 
child  under  the  statutes  of  distribution. 
However,  statutes  of  adoption,  which  deline 
the  rights  of  adopted  children,  are  not  in- 
cluded in  this  note,  except  in  so  far  as  a 
consideration  of  such  cases  has  been  neces- 
sitated by  questions  arising  upon  the  dis- 
tribution of  a  decedent's  estate,  as  to  the 
scope  of  the  terms  "child,"  "children,"  "is- 
sue," etc.  The  statutes  of  adoption,  being  in 
derogation  of  the  common  law,  are,  of 
course,  strictly  construed,  and  to  this  fact 
the  decisions  which  limit  the  rights  of 
adopted  cliildrcn  iinder  the  statutes  of  de- 
scent and  distribution  are  undoubtedly  due. 
As  interpretations  of  statutes  depend  al- 
most e:itirely  upon  the  peculiar  statutes  in- 
volved, a  decision  considering  one  statute 
is  of  little  value  in  considering  another,  and 
for  this  reason  the  cases  are  set  out  rather 
fully,  and  where  important,  the  essential 
part  or  parts  of  the  statute  or  statutes  in- 
volved have  been  given. 

As   affecting   right   of   surviving   widow. 

The  decision  in  Morse  v.  Osborne  is  not 
supported  by  the  weight  of  autliority.  On 
the  other  hand  a  decided  majority  of  the 
cases  hold  an  adopted  child  to  be  within 
the  meaning  of  the  words  "children,"  "is- 
sue," etc.,  as  used  in  the  statutes  of  descent 
and  distrii)ution. 

Thus,  the  terms  "children"  and  "issue," 
as  used  in  a  statute  providing  that  the 
lands  and  personalty  of  an  intestate  descend 
"first  to  his  children,"  but  "if  an  intestate 
leaves  issue,  his  widow  shall  have  one  third, 
and  if  no  issue"  one  half,  of  the  surplus 
personalty,  and  the  use  for  life  only  of  the 
lands,  include  adopted  children,  which  have 
inheritable  rights,  so  that  the  surviving 
widow  is  only  entitled  to  one  third  of  tlie 
surplus  personal  state.  Drain  v.  Violett, 
2  Bush,  155. 

An  adopted  child,  which  has  "all  the 
rights  of  a  child  and  heir,"  and  is  entitle;! 
to  share  the  inheritance  with  the  natural 
born  children,  if  any,  of  the  adopting  par- 
ent in  case  of  intestacy,  "as  if  all  had  been 
30  L.R.A.(N.S.) 


the  lawful  children  of  the  same  parent,"  is 
issue,  within  a  statute  limiting  the  widow's 
interest  in  the  adopting  husband's  estate 
to  a  one  third  in  case  he  died  intestate  leav- 
ing issue,  she  having  refused  to  take  under 
a  will,  and  having  elected  to  take  the  share 
of  the  estate  to  which  she  would  be  en- 
titled had  her  husband  died  intestate,  the 
court  saying  that  to  hold  otherwise  would 
be  to  disregard  the  plain  provision  and  evi- 
dent purpose  of  the  act,  and  to  render  the 
adoption  of  no  effect.  Rowan's  Estate,  6 
Pa.  Co.  Ct.  481,  affirmed  in  132  Pa.  299, 
19  Atl.  82. 

And  an  adopted  child  is  issue,  under  a 
.statute  providing  that,  as  to  surplus  per- 
sonalty, "if  the  intestate  leaves  issue"  his 
widow  shall  have  one  third,  where  the  adop- 
tion statute  makes  the  adopted  child  capa- 
ble of  inheriting  as  though  the  child  of  the 
adopting  parents,  and  this  is  not  affected 
by  the  fact  that  the  adoptive  father  left  a 
will,  if  the  widow  renounces  its  provisions. 
Atchison  v.  Atchison,  89  Ky.  488,  12  S.  W. 
942. 

And  an  adopted  child  is  "issue,"  within 
the  meaning  of  a  statute  providing  that 
where  a  husband  dies  intestate,  and  "leaves 
no  issue  living,"  his  widow  shall  receive  a 
certain  portion  of  his  land,  the  adoption 
statute  providing  that  an  adopted  child 
shall  inherit  from  his  adopting  parent  as 
if  born  to  such  parent  in  lawful  wedlock. 
Ihiokley  V.  Erazier,  153  Mass.  525,  27  N. 
E.  708,*^  cited  in  Morse  v.  Osborne. 

An  adopted  child  of  the  husband  is  a 
child  capable  of  inheriting,  within  the  mean- , 
ing  of  a  statute  providing  that  where  the 
husband  die  without  any  child  or  other 
descendants  in  being,  capable  of  inheriting, 
his  widow  shall  be  entitled  to  one  half  the 
husband's  real  and  personal  estate  abso- 
lutely, where,  under  the  adoption  statute, 
the  adopted  child  becomes,  for  all  purposes 
of  inheriting  from  the  adopting  parents, 
their  lawful  child,  so  as  to  prevent  the 
widow  takiiia:  one  half  under  the  statute. 
AToran  v.  Stewart,  122  Mo.  205,  20  S.  W. 
902,  cited  in  Morse  v.  Osborne,  and  ap- 
proved on  subsequent  appeal  in  132  Mo. 
73,  33  S.  W.  443.     The  decision  is. also  ap- 
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affirmed  in  ICl  N.  Y.  11,  76  Am.  St  Rep. 
238,  55  N.  E.  311;  Jenkins  v.  Jenkins,  64 
N.  H.  407,  14  Atl.  557. 

Mr.  Alfred  Osborne  in  propria  persona. 

Parsons,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  status  of  an  adopted  child,  unknown 
to  the  common  law,  may  now  be  created  in 
nearly  all  the  states  by  proceedings  au- 
thorized by  legislative  action.  1  Cyc.  Law 
&,  Proc.  p.  917.  As  such  status  is  entire- 
ly created  by  statute,  the  numerous  and 
conflicting  decisions  with  reference  thereto, 
based  upon  the  varying  language  found  in 
the  different  enactments,  are  of  little  value 
in  the  present  inquiry. 

Is  an  adopted   child  "issue"   within  the 


meaning  of  §§  10-13,  chap.  195,  Pub.  Stat., 
which  give  the  surviving  husband  or  wife 
certain  rigfhts  in  the  estate  of  the  deceased 
wife  or  husband,  dependent  upon  whether 
such  deceased  left  issue  of  the  marriage 
or  no  issue  whatever  surviving?  Under 
S  11  of  the  chapter  the  appellant  upon  the 
facts  stated  is  entitled  in  fee  to  one  third 
of  her  husband's  real  estate  if  he  left  issue 
by  her  surviving  him,  and  to  one  half  "no 
issue  whatever  surviving  him."  "The  word 
^issue'  means  child,  grandchild,  or  other 
lineal  descendant."  Kimball  v.  Penhallow, 
60  N.  H.  448.  In  common  understanding 
the  word  includes  natural  descendants,  and 
not  children  by  adoption.  Jenkins  v. 
Jenkins,  64  N.  H.  407,  14  Atl.  557;  Stanley 
V.  Chandler,  53  Vt.  619;  New  York  L.  Ins. 


proved  in  Moran  ▼.  Moran,  151  Mo.  558, 
62  8.  W.  378. 

An  adopted  child  is  a  child,  within  the 
meaning  of  a  statute  giving  the  widow  of 
a  testator  the  right  to  renounce  the  will 
and  elect  to  take  one  half  the  property  in 
lieu  of  dower,  where  the  testator  leaves  no 
child,  where  the  adoption  statute  provides 
that  the  child  adopted  shall- be  deemed  the 
lawful  child  of  the  testator  for  the  purpose 
of  inheritance.  Sayles  v.  Christie,  187  111. 
420,  58  N.  E.  480. 

In  Markover  v.  Krauss,  132  Ind.  294,  17 
L.R.A.  806,  31  N.  E.  1047,  cited  in  MoBSE 
V.  Osborne,  the  words  "children  alive,  by 
a  former  wife,"  were  held  to  include  a  child 
adopted  by  a  man  and  such  ^^ife,  within  the 
meaning  of  a  statute  limiting  the  interest 
of  a  subsequent  childless  wife  of  such  man 
to  a  life  estate. 

But  a  child  adopted  by  a  man  after  the 
death  of  his  wife  and  their  child  is  not, 
as  to  a  wife  whom  he  married  after  the 
adoption,  a  child  of  the  former  marriage, 
within  the  meaning  of  such  a  statutory  pro- 
vision limiting  the  interest  of  the  subse- 
quent wife  upon  his  death.  Iseuhour  v. 
Isenhour,  52  Ind.  328. 

In  Stanley  ▼.  Chandler,  53  Vt.  619,  cited 
in  Morse  v.  Osrorne,  where,  by  special 
legislative  act,  a  child  was  adopted  by  the 
husband  and  made  his  legal  heir  at  law, 
to  which  proceeding,  as  well  as  to  the  adop- 
tion, the  wife  did  not  consent,  it  was  held 
that  such  child  was  neither  "child"  nor 
"issue,"  within  the  meaning  of  the  general 
statutes  of  decents,  so  as  to  allow  him  to 
inherit  as  a  natural  child  to  the  exclusion 
n{  the  widow.  The  decision  seems  to  have 
been  based  on  the  question  of  the  legislative 
power  to  deprive  a  Avife  without  ner  con- 
sent of  her  inchoate  interest  in  her  hus- 
band's property,  and  therefore  should  not 
be  regarded  as  in  conflict  with  the  authori- 
ties holding  a  child  adopted  with  the  con- 
sent of  the  wife  to  be  issue. 

As  effecting  revocation  of  will. 

The  decisions  are  conflicting  as  to  wheth- 
er the  adoption  of  a  child  will  effect  a  revo- 
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cation  of  a  previously  drawn  will  in  the 
same  manner  as  subsequent  birth  of  issue. 

A  child  adopted  after  a  will  is  made  is 
within  the  meaning  of  a  statute  of  distribu- 
tion providing  that,  on  the  birth  of  a  child 
after  the  making  of  a  will,  unless  an  in- 
tention to  disinherit  it  shall  appear  from 
the  will,  the  devises  and  legacies  shall  be 
abated  in  equal  proportions,  to  raise  a  por- 
tion for  such  child  equal  to  that  which 
such  child  would  have  been  entitled  to  re- 
ceive out  of  the  testator's  estate  had  he 
died  intestate,  where,  by  statute,  an  adopted 
child,  for  the  purpose  of  inheritance,  is  de- 
clared to  be  in  law  the  child  of  the  parents 
the  same  as  if  he  had  been  born  to  tnem  in 
lawful  wedlock.  Flannigan  v.  Howard,  200 
111.  396,  59  L.R.A.  664,  93  Am.  St.  Rep. 
201,  65  N.  E.  782. 

And  a  will  is  revoked  by  the  testator's 
subsequent  adoption  of  a  child,  under  a 
statute  which  provides  that  the  subsequent 
birth  of  a  legitimate  child  to  the  testator 
before  his  death  will  operate  as  a  revoca- 
tion of  his  will,  where  the  adoption  stat-. 
ute,  without  exception  or  qualification,  de- 
clares that  all  rights,  duties,  and  relations 
between  the  parent  and  child  by  adoption, 
shall  be  the  same  that  exist  by  law  be- 
tween parent  and  child  by  lawful  birth. 
Hilpire  v.  Claude,  109  Iowa,  159,  46  L.R^. 
171,  77  Am.  St.  Rep.  524,  80  N.  W.  332. 

Marriage  and  anoption  of  a  child  will 
revoke  a  will  in  favor  of  a  third  person 
not  made  in  contemplation  of  marriage, 
where  marriage  and  birth  of  issue  would 
do  so,  where  the  statute  provides  that  an 
adopted  child  shall  be  deemed,  for  purposes 
of  inheritance  and  succession  and  all  other 
legal  consequences  and  incidents  of  the 
natural  relation  of  parents  and  children, 
the  same,  to  all  intents  and  purposes,  aa 
if  he  had  been  born  in  lawful  wedlock  of 
such  parents  of  adoption.  Glascott  ▼. 
Rragg,  111  Wis.  605,  56  L.R.A.  258,  87  N. 
W.  853. 

And  in  Sandon  v.  Sandon,  123  Wis.  603» 
101  N.  W.  1089,  it  was  held  that  a  child 
adopted  under  the  statute  set  out  in  Glascott 
v.  Bragg,  supra,  subsequent  to  the  making 
by  the  adopting  father  of  a  will  in  no  way 
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&  T.  Co.  V.  Viele,  ICl  N.  Y.  11,  20,  76  Am. 
Bt.  Rep.  238,  55  N.  E.  311;  Phillips  v.  Mc- 
Conica,  69  Ohio  St.  1,  69  Am.  St.  Rep.  753, 
61  N.  E.  445.  "The  word  'issue,*  as  applied 
to  the  descent  of  estates,  shall  include  all 
the  lawful  lineal  descendants  of  the  ances- 
tor." Pub.  Stat.  chap.  2,  §  20.  Upon  the 
question  whether  an  adopted  child  is  issue, 
the  statutory  definition  gives  but  little  aid, 
for  the  question  is  whether  by  force  of  tiie 
act  of  adoption  the  child  has  acquired  the 
status  of,  or  has  become,  a  lawful  lineal 
descendant  of  the  adopting  parents.  In 
Jenkins  v.  Jenkins,  supra,  the  statute  ap- 
pears to  have  been  regarded  as  defining  the 
word  "issue"  to  mean  "heir  of  the  body." 
The  question  in  that  case  was  the  meaning 
of   the   word   "issue"   in   a   will   probated 


long  before  either  the  adopting  or  defining 
statutes  were  passed;  and,  inasmuch  as  the 
legislative  definition  was  given  for  use  in 
the  construction  of  statutes  (Pub.  Stat, 
chap.  2,  §  1;  .Comm'rs'  Rep.  R.  S.  p.  1, 
note),  the  reliance  thereon  in  Jenkins  v. 
Jenkins  adds  but  little  support  to  the  un- 
doubtedly sound  result  reached.  But  tiie 
judicial  view  therein  taken  in  1887  is  doubt- 
less entitled  to  some  weight  in  ascertain- 
ing the  meaning  given  to  the  word  when  in- 
troduced in  1891  into  the  statute  defining 
"the  rights  of  the  husband. or  wife  surviv- 
ing, in  the  estate  of  the  deceased  husband 
or  wife." 

The  statute  providing  for  the  adoption  of 
children  was  enacted  in  1862.  Laws  1802, 
chap.    2603.      Section    4    is:    "A    child    so 


referring  to  such  child,  was  within  the 
meaning  of  a  statute  providing  that  any 
child  "born  after  the  making  of  his  parent's 
will,"  in  which  no  provision  is  made  for 
him,  shall  have  the  same  share  as  if  he  had 
died  intestate,  unless  it  shall  be  apparent 
from  the  will  that  it  was  the  intention  of 
the  testator  that  no  provision  should  be 
made  for  him. 

But  in  Davis  v.  Fogle,  124  Ind.  41,  7 
L.R.A.  485,  23  N.  E.  860,  it  was  held  that 
a  child  adopted  after  the  making  of  a  will 
was  not  born  legitimate  issue  of  the  tes- 
tator, within  the  meaning  of  statutes  giv- 
ing the  adopted  child  all  the  rights  and  in- 
terest in  the  estate  of  the  adopting  father, 
by  descent  or  otherwise,  that  he  would  have 
if  the  natural  heir,  and  providing  that  if, 
after  the  making  of  his  will,  the  testator 
shall  have  born  to  >him  legitimate  issue, 
such  will  shall  be  deemed  revoked,  unless 
provision  shall  have  been  made  in  such  will 
for  such  issue,  although  no  provision  was 
made  in  the  will  or  otherwise  for  the 
adopted  child. 

In  Re  Comassi,  107  Cal.  1,  28  L.R.A.  414, 
40  Pac.  15,  it  was  held  that  the  adoption 
of  a  stranger  in  blood  is  not  equivalent  to 
having  issue  of  a  marriage,  within  the 
meaning  of  a  statute  respecting  the  eiTect 
of  issue  to  work  a  revocation  of  a  will. 

In  Theobald  v.  Fugman,  64  Ohio  St.  473, 
60  N.  E.  600,  it  was  held  that  designated 
heirs  not  of  the  blood  of  the  testator,  who 
by  statute  were  deemed  and  held  to  stand 
in  the  same  relation,  for  all  purposes,  to 
the  declarant  as  if  born  in  lawful  wedlock, 
were  not  "issue  of  the  body,"  within  the 
meaning  of  a  statute  declaring  any  devise 
and  bequest  to  charity  made  less  than  one 
year  before  the  testator's  death,  void,  if  he 
left  any  issue  of  his  body. 

And  if  a  natural  child  would  have  been 
cut  off  by  a  will  not  mentioning  it,  an 
adopted  child  is  likewise  cut  oflf,  where  by 
statute  the  legal  effect  of  an  adoption  is 
to  put  the  person  adopting  and  the  child 
adopted  in  the  relation  of  parent  and  child, 
accompanied  by  all  the  legal  consequences 
of  that  relationship.  Re  Gregory,  15  Misc. 
407,  37  N.  Y.  Supp.  925. 
30  L.R-A.(N.S.) 


As  determining^  right  of  adopted  child  to 

inherit. 

In  Ross  v.  Ross,  129  Mass.  243,  37  Am. 
Rep.  321,  Chief  Justice  Gray  said  that  the 
terms  "children,"  "child,"  "issue,"  "if  he 
leaves  no  issue,"  and  "kindred,"  as  used  in 
the  general  statutes  of  descent  in  force  in 
Massachusetts  in  1873,  which  provided  that 
the  realty  of  an  intestate  shall  descend  "  'in 
equal  shares  to  his  children,  and  to  the 
issue  of  any  deceased  child  by  right  of  rep- 
resentation; and  if  there  is  no  child  of  the 
intestate  living  at  his  death,  then  to  all 
his  other  lineal  descendants,  etc.  'Second. 
If  he  leaves  no  issue,  then  to  his  father. 
Third.  If  he  leaves  no  issue  nor  father, 
then  in  equal  shares  to  his  mother,  brothers, 
and  sisters,'  etc.  'Eighth.  If  the  intestate 
leaves  a  widow  and  no  kindred,  his  estate 
shall  descend  to  his  widow;  and  if  the  in- 
testate is  a  married  woman  and  leaves  no 
kindred,  her  estate  shall  descend  to  her 
husband.  Ninth.  If  the  intestate  leaves  no 
kindred,  and  no  widow  or  husband,  his  or 
her  estate  shall  escheat  to  the  common- 
wealth,'" included  an  adopted  child,  which 
by  the  adoption  statute  was  deemed,  for 
the  purpose  of  inheritance  and  other  legal 
consequences  of  the  natural  relation  of  par- 
ent and  child,  to  be  the  child  of  the  parent 
by  adoption,  so  as  to  allow  it  to  inherit 
from  its  adoptive  father  in  preference  to  a 
brother  of  such  father. 

In  California,  where  by  statute  an  adopt- 
ed child  is  "regarded  and  treated  in  all 
respects  as  the  child  of  the  person  adopt- 
ing," and  is  to  "have  all  the  rights  and  be 
subject  to  all  the  duties  of  the  legal  rela- 
tion of  parent  and  child,"  the  word  "issue,** 
as  used  in  a  statute  providing  that  if  the 
decedent  leave  no  surviving  husband  or  Wife, 
but  leave  issue,  the  estate  goes  to  such  is- 
sue, "issue"  being  used  in  the  sense  of 
"child"  or  "children,"  was  held  in  Re  New- 
man, 75  Cal.  213,  7  Am.  St.  Rep.  146,  16 
Pac.  887,  to  include  an  adopted  cnild. 

In  Power  v.  Haflej',  85  Ky.  671,  4  S.  W. 
683,  it  was  said  that  the  words  "kindred" 
and  "children,"  as  used  in  the  statutes  lay- 
ing down  the  general  rules  of  inheritance. 
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adopted  sball  be  doomed,  for  the  purpnst'.-i 
of  inheritance  by  such  child,  and  all  other 
legal  consequencOvq  and  incidonts  of  the 
natural  relation  of  parents  and  children. 
the  child  of  the  parents  by  adoption,  the 
same  as  if  he  had  been  born  to  them  in 
lawful  wedlock;  except  that  he  sluiU  not 
be  capable  of  taking  ^property  expresslv 
limited  to  the  heirs  of  the  bodv  or  bodies 
of  the  parents  by  adoption."  Substantial- 
ly the  same  ]an,^ua(;e,  w^ith  some  verba) 
changes  and  an  addition  immaterial  upon 
the  present  question,  forms  the  existing 
statute.  Pub.  Stat.  chap.  181,  §  5.  The 
purpose  of  the  statute  is  to  define  the  status 
of,  and  to  confer  the  right  of  inheritance 
upon,  the  adopted  child, — not  to  regulate 
the  rights  of  the  surviving  adopting  parent 
in  the  estate  of  the  one  doeeased. 

In  1842,  in  the  Revised  ^Statutes  one  hus- 
band's   common-law    riglit   of    curtesy    was 


recognized  in  the  provision  for  tlic  descent 
of  leal  estate  subject  to  that  right.  Rev. 
Ntat.  chap.  ](»(*.  §  1.  'Ihe  only  other  statu- 
tory rcfeience  thereto  prior  to  18G2  appears 
to  be  in  the  reservations  to  the  husband 
of  such  right  in  the  acts  in  relation  to 
married  women.  Laws  1846,  chap.  327; 
Laws  18G0,  chap.  2342.  Subsequent  enact- 
ments enlarging  the  property  holding  ca- 
pacity of  married  women  contain  similar 
reservations,  while  the  present  statute  gives 
the  husband  an  estate  by  the  curtesy  "when 
he  would  be  entitled  to  hold  as  tenant  by 
the  curtesy  at  common  law."  Pub.  Stat, 
chap.  195,  §  9.  As  the  common  law  did 
not  recognize  the  status  of  ait  a!dopted 
child,  it  seems  clear  that  the  statutory 
adoption  of  a  child  was  not  intended  to  in- 
vest the  husband  with  the  common- law 
right  of  curtesy.  It  was  so  held  in  a  re- 
cent case.  Murdock  v.  Murdock,  74  N.  H. 
77,  65  Atl.  392. 


included  adopted  children,  which  are  by 
statute  made  the  legal  children  of  their 
adopted  parents. 

A  legally  adopted  child,  which  is  made 
by  statute,  to  all  intents  and  purposes  the 
child  of  its  adopters,  the  same  as  if  born 
to  them  in  lawful  wedlock,  is  a  "lineal  de- 
scendant" of  them,  within  the  meaning  of 
a  statute  providing  that  in  case  a  legatee 
mentioned  in  a  will  shall  die  before  tlie 
testator,  his  share  shall  not  lapse,  but  go 
to  his  lineal  descendants.  Warren  v.  Pres- 
cott,  84  Me.  483,  17  L.R.A.  435,  30  Am. 
St.  Rep.  370,  24  Atl.  948. 

In  Thomas  v.  Maloney,  142  Mo.  App.  193, 
126  S.  W.  522.  it  was  lield  that  an  adopted 
child  was  entitled  to  the  rights  of  a  "per- 
mitted heir,"  under  Mo.  Rev.  Stat.  1890, 
§  4611,  so  as  to  entitle  her  to  a  distributive 
share  of  the  estate  of  her  adoptive  father, 
which  he  had  willed  to  another  without 
mention  of  the  adopted  child,  notwithstand- 
ing the  absence  of  a  specific  agreement  that 
such  child  should  inherit  in  like  manner  as 
a  natural  offspring. 

In  Clarkson  v.  Hatton,  143  :Mo.  47,  39 
L.R.A.  748,  65  Am.  St.  Rep.  035,  44  S. 
W.  761,  it  was  held  that  "children"  and 
"heirs"  of  a  life  tenant  to  whom  a  remain- 
der was  given  by  statute,  under  a  deed  to 
a  person  and  his  "bodily  heirs,"  do  not 
include  an  adopted  child,  where  there  was 
no  law  authorizing  an  adoption  of  children 
at  the  time  of  the  enactment  of  such  stat- 
ute, and  the  adoption  was  not  made  until 
after  the  life  estate  vested.  The  decision 
was  upon  the  ground  that  a  life  tenant 
could  not  destroy  the  vested  right  of  all 
statutory  heirs  by  an  adoption,  and  there- 
fore is  not  in  conflict  with  cither  Moran 
V.  Stewart  or  Moran  v.  Moran,  supra. 

But  in  Barnes  v.  Allen.  25  Ind.  222,  it 
was  said  that  children  adopted  by  the  hus- 
!»and  onlv  were  not  the  "children  bv  mar- 
riage"  of  his  widow,  within  the  meaning  of 
a  statute  providing  that,  in  case  of  her  sub- 
sequent marriage  and  death,  real  Cbtute 
30  L.R.A.(N.S.) 


coming  to  her  by  the  former  marriage 
should  go  to  her  children  by  that  marriage; 
and  also  that  they  were  not  children  of  the 
first  marriage,  within  the  statutory  pro- 
vision for  a  reversion  to  the  children  of 
such  marriage  after  the  death  of  the  sub- 
sequent wife  of  the  adopting  father. 

And  in  Keith  v.  Ault,  144  Ind.  626,  43 
N.  E.  924,  it  was  held  that  an  adopted 
child  of  a  deceased  husband,  but  not  of  the 
wife,  is  not  entitled  to  the  protection  of  a 
statute  providing  that  in  case  of  the 
widow's  subsequent  marriage  and  death, 
real  estate  coming  to  her  by  the  former 
marriage  should  go  to  her  children  by  that 
marriage,  notwithstanding  the  statutory 
provision  that  an  adopted  child  shall  re- 
ceive all  the  rights  and  interest  in  the  es- 
tate of  the  adopting  father  which  a  natural 
heir  would  be  entitled  to. 

But  in  Patterson  v.  Browning,  146  Ind. 
100,  44  N.  E.  993,  it  was  held  that  a  child 
adopted  alone  by  the  wife's  deceased  hus- 
band is  her  forced  heir,  within  the  mean- 
ing of  a  statute  providing  that  if  a  man 
marry  a  second  or  subsequent  wife,  ait^  has  / 
by  her  no  children,  but  has  children  alive 
by  a  previous  wife,  the  land  which  at  his 
death  descended  to  such  wife  shall  at  her 
death  descend  to  his  children,  the  adoption 
statute  providing  that  an  adopted  child 
shall  have  all  the  risjhts  and  interest  in  the 
estate  of  the  adopting  father  which  a  nat- 
ural heir  would  be  entitled  to.  The  court 
states  that  its  conclusion  is  not  inconsistent 
with  Kirth  v.  Ault,  supra,  for  the  reason 
that  such  case  was  founded  on  a  diflferent 
statute.  But  notwithstanding  this,  the 
principle  involved  is  practically  the  same, 
and  it  would  seem  that  the  present  law  of 
Indiana  is  as  laid  down  in  this  case.  It 
should  also  be  noted  that  in  the  Patterson 
Case  a  dissenting  opinion  was  rendered  in 
which  objection  was  made  to  extending  the 
doctrine  to  a  case  where  the  wife  did  not 
ioin  in  the  adoption. 

In  Phillips  v.  McConica,  59  Ohio  St.  1, 
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In  1862  the  widow's  share  in  her  hus- 
band's estate,  in  addition  to  homestead 
and  dower,  depended  in  part  upon  whether 
or  not  the  husband  left  a  lineal  descendant. 
Comp.  Stat.  1854,  chap.  176,  §§  2,  9,  12. 
As  it  is  clear  the  legislature  did  not  under- 
stand that  the  husband's  right  in  his  wife's 
real  estate  was  increased  by  the  capacity  of 
inheriting  from  the  wife  conferred  upon  an 
adopted  child,  it  is  reasonable  to  conclude 
that- it  was  not  understood  the  wife's  right 
in  her  husband's  estate  was  diminished  by 
the  capacity  of  the  adopted  child  to  inherit 
from  the  husband.  The  child  was  rendered 
capable  of  inheriting  from  eacii,  but  the 
rights  of  husband  and  wife  in  the  property 
of  the  other  were  not  disturbed. 

The  term  "lineal  descendant,"  in  the  stat- 
ute determining  the  right  of  the  wife  in 
the  husband's  estate,  appears  in  Gen.  Stat. 
1867,  chap.  183,  §§  7-12.  In  the  General 
Laws,  in  similar  provisions,  for  "lineal  de- 


scendant" was  substituted  "child  or  the  is- 
sue of  any  child."  In  this  revision  the 
provisions  on  the  subject  in  behalf  of  both 
parties  are  first  grouped  together.  Gen. 
Laws,  chap.  202.  That  the  change  from 
"lineal  descendant"  to  "child  or  the  issue 
of  any  child"  was  not  made  for  the  purpose 
of  including  adopted  children  appears  from 
the  history  of  the  section  directly  involved 
(§  11),  under  which  the  right  claimed  de- 
pends upon  a  release  of  dower  and  home- 
stead by  the  widow.  Nute  v.  York,  66  N, 
H.  641,  23  Atl.  429.  This  section  origi- 
nated in  1892.  By  that  act  the  widow  of 
every  person,  whether  leaving  lineal  de- 
scendants or  not,  by  waiving  her  dower  and 
homestead  and  the  provision  by  will  in  her 
favor,  if  any,  and  releasing  her  distributive 
share,  could  take  one  third  of  the  estate 
after  payment  of  debts  and  expenses.  Laws 
1872,  chap.  41.  This  act  was  in  addition 
to  the  provisions  of  the  General  Statutes 


69  Am.  St.  Rep.  753,  51  N.  E.  445.  cited  in 
Morse  v.  Osbobne,  an  adopted  child  was 
held  not  to  be  "issue,"  within  the  meaning 
of  a  statute  providing  that  when  a  legatee 
dies  before  the  testator,  the  legacy  lapses, 
unless  such  legatee  was  a  child  or  relative 
of  testator,  and  left*  issue  surviving,  on 
the  ground  that  issue  in  such  case  must  be 
of  the  blood  of  the  testator  and  of  the  de- 
ceased child  or  other  relative  by  birth,  al- 
though the  adoption  statute  provided  that 
an  adopted  child  "shall  be  to  all  intents 
and  purposes  the  child  and  legal  heir  of 
the  person  so  adopting  him  or  her,  entitled 
to  all  the  rights  and  privilee^es,  and  sub- 
ject to  all  the  obligations,  of  a  child  of 
such  person  begotten  in  lawful  wedlock." 

As  affecting  inheritance  tax. 

Cases  construing  inheritance  tax  laws 
which  expressly  exempted  children  adopted 
in  conformity  of  law  (as,  for  example.  Re 
Butler,  68  Hun,  400,  12  N.  Y.  Supp.  201, 
and  Re  Winchester,  140  Cal.  468,  74  Pac. 
10),  and  those  persons  standing  in  the 
"mutually  acknowledged  relation"  of  chil- 
dren to  the  deceased,  such  as  Re  Spencer, 
1  Connoly,  208,  4  N.  Y.  Supp.  399,  have 
been  excluded. 

The  collateral  inhferitance  tax  laws  are 
without  exception  construed  strictly  against 
adopted  children,  and  in  no  known  instance 
has  an  adopted  child  beten  construed  to  be 
within  the  meaning  of  the  general  terms 
"child,"  "children,"  "issue,"  etc.,  as  used 
in  such  laws 

Thus  in  Re  Miller,  110  N.  Y.  216,  18  N. 
E.  139,  aflTirming  47  Hun,  394,  it  was  held 
that  the  word  "children"  in  a  statute  ex- 
emptinsr  "children"  born  in  lawful  wedlock 
from  the  payment  of  a  collateral  inherit- 
ance tax  did  not  include  an  adopted  child. 
However,  the  New  York  statute  (Laws 
1885,  chap.  483)  has  been  by  amendment 
30  L.R.A.(N.S.) 


(Laws  1887,  chap.  713)  changed  so  as  ex- 
pressly to  include  adopted  children  in  the 
exemption. 

In  Com.  v.  Nancrede,  32  Pa.  389,  an 
adopted  child  having  the  right  to  inherit 
was  held  not  exempted,  within  the  meaning 
of  a  collateral  inheritance  tax  law  exempt- 
ing property  devised  to  children  and  lineal 
descendants,  the  court  saying  that  giving 
an  adopted  son  a  rin^^t  to  inherit  did  not 
make  him  a  son  in  fact. 

And  the  same  is  true  of  an  adopted  chil4 
which  by  statute  was  made  capable  of  tak- 
ing and  inheriting  any  estate  from  the 
adopting  parents  as  fully  and  effectually  as 
if  he  were  their  own  child  born  in  lawful 
wedlock.  Tharp  v.  Com.  68  Pa.  500;  Pack- 
ard's Appeal,  37  Phila.  Leg.  Int.  135;  Com. 
v.  Ferguson,  137  Pa.  595,  10  L.R.A.  240, 
20  Atl.  870. 

And  the  same  is  true  where  the  adopted 
child  is  invested  with  "all  the  legal  rights 
of  a  legitimate  daughter  and  legal  heir." 
Wayne's  Estate,  2  Pa.  Co.  Ct.  93.     " 

An  adopted  child  not  of  the  testator's 
blood  is  not  "lineal  issue,"  within  the  mean- 
ing of  an  act  imposing  a  siiccession  tax  on 
legatees  and  distributees  classified  with  ref- 
erence to  their  deojree  of  blood  relationship 
to  the  deceased,  lineal  issue  being  in  one 
class  and  strangers  in  blood  being  in  an- 
other, although  such  child  was  entitled  to 
all  the  rights  of  heirship  of  a  child  born  in 
lawful  wedlock.  Kerr  v.  Goldsborough,  80 
C.  C.  A.  177,  160  Fed.  289. 

An  adopted  child  which  by  statute  has 
all  the  rights  of  a  legitimate  child  in  the 
estate  of  the  adopting  person,  when  not  re- 
lated by  blood  to  him,  is  neither  an  as- 
cendant nor  a  collateral,  within  the  mean- 
ing of  a  law  imposing  an  inheritance  tax 
upon  inheritances  to  ascendant  and  col- 
lateral relatives  of  deceased  whose  estate  is 
being  distributed.  Frigalo's  Succession,  123 
La.  71,  48  So.  662.  G.  J.  G. 
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in  her  favor.  Colby  v.  Gate,  64  N.  H.  476, 
13  Ail.  864. 

In  1877  the  act  of  1872  was  modified 
by  the  provision  that  it  should  not  be  in 
force  "if  there  are  any  children  of  the 
testator  or  intestate  by  any  former  wife, 
or  the  issue  of  any  such  children,  living 
at  the  time  of  his  death."  Laws  1877,  chap. 
38,  §  ].  As  the  law  then  was,  nothing  stood 
in  the  way  of  the  widow's  taking  one  third 
of  the  estate  upon  execution  of  the  pre- 
scribed waivers  and  release,  except  the 
existence  of  children  of  the  husband  bv  a 
former  wife,  or  the  issue  of  such  chil- 
dren. The  commissioners  preparing  the  re- 
vision known  as  the  Gei^eral  Laws,  in  com- 
piling these  provisions,  made  the  widow  en- 
titled to  one  third  the  real  estate  in  fee 
under  the  same  circumstances,  "when  the 
husband  leaves  any  child  or  the  issue  of  any 
child  surviving  him,  and  to  one  half  when 
he  left  no  child  or  issue  of  any  child  surviv- 
ing him."  Comm'rs'  Rep.  Gen.  Laws,  chap. 
196,  §§  9,  10.  The  commissioners  apparent- 
ly intended  to  restore  the  act  of  1872,  giv- 
ing the  widow  the  right  to  take  one  third  of 
her  husband's  estate  in  every  case,  and  to 
make  a  new  provision  giving  her  one  half 
of  the  estate  when  he  left  no  child  or  is- 
sue of  a  child  surviving  him;  but  the  le^^is- 
lature  substituted  for  §  0  the  provision 
making  the  right  to  take  one  third  in 
fee  dependent  upon  the  existence  of  a  child 
of  the  marriage.  In  the  language  of  the 
statute,  she  could  take  one  third  when' the 
deceased  left  "any  child  by  her,  or  the  is- 
sue of  any  child  by  her,  surviving  him" 
(Gen.  Laws,  chap.  202,  §  9),  while  the 
adoption  of  §  10  as  proposed  by  the  com- 
missioners gave  the  widow  the  right  to  take 
one  half  if  the  deceased  left  no  child  or 
issue  of  a  child  surviving  him.  It  seems 
probable  that  the  same  meaning  would  be 
attached  to  the  word  "child"  in. each  sec- 
tion dealing  with  subjects  so  closely  con- 
nected. 

Referring  to  the  act  of  1877,  it  is  appar- 
ent that  the  child  surviving  the  widow  not 
her  own,  which  would  prevent  her  taking 
one  half  the  estate,  was  a  child  of  the  de- 
ceased by  a  former  wife.  Whatever  rights 
of  inheritance  the  statute  of  adoption  gives 
the  adopted  child,  the  child  by  adoption 
cannot,  without  doing  violence  to  the  ordi- 
nary meaning  of  English  words,  be  spoken 
of  as  the  child  of  one  of  the  parents  by  the 
other.  Neither  can  an  adopted  child  be 
said  to  be  the  child  of  the  deceased  hus- 
band by  a  former  wife.  It  is  probable  the 
words  were  used  in  their  ordinarv  sense, 
and  so  they  must  be  interpreted,  in  the  ab- 
sence of  evidence  tending  to  show  a  con- 
trary purpose.  There  is  nothing  here  to 
justify  the  conclusion  that  when  a  natural 
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child  was  described,  an  adopted  child  was 
also  intended.  The  word  "issue"  was  sub- 
stituted for  "child  or  the  issue  of  any 
child,"  in  the  Public  Statutes,  without  in- 
tent to  change  the  meaning.  Comm'rfl'  Rep. 
Pub.  Stat.  chap.  194,  §§  10,  33.  An  adopted 
child  is  not  issue  within  the  meaning  of 
§§  10,  11,  chap.  195,  Pub.  Stat.,  and,  aa 
the  intent  of  the  legislature  was  to  give  the 
husband  the  same  rights  in  the  estate  of  the 
wife  that  she  would  have  in  his,  were  he 
dead  and  she  living  (Gen.  Stat.  1867,  chap. 
164,  §  4;  Hayes  v.  Seavey,  09  N.  H.  308, 
46  Atl.  189),  the  same  word  has  the  same 
meaning  in  §§  12  and  13.  The  conclusion 
in  Murdock  v.  Murdock,  74  N.  H.  77,  65 
Atl.  302,  is  reaffirmed.  In  case  of  adop- 
tion, the  adopting  parents  take  the  same 
part  of  the  other's  estate  upon  the  death  of 
either  that  they  would  have  taken  if  they 
had  not  adopted  the  child. 

The  contrary  conclusion  in  other  juris- 
dictions has  not  been  overlooked.  In  Mis- 
souri, where  the  right  of  the  widow  to  take 
one  half  in  fee  in  lieu  of  dower  is  depend- 
ent upon  the  husband's  dying  without  leav- 
ing a  child  capable  of  inheriting,  it  is  clear 
that  an  adopted  child,  being  made  capable  of 
inheriting,  is  withim  the  statute.  iMoran  ▼. 
Stewart,  122  Mo.  295,  26  S.  W.  962.  The 
Massachusetts  statute  that  the  word  "child" 
shall  include  adopted  child  helps  the  conclu- 
sion in  Buckley  v.  Frasier,  153  Mass.  525,  27 
N.  E.  768.  Other  cases  not  so  readily  distin- 
guishable are  not  of  sufficient  weight  to 
overthrow  the  plain  meaning  of  the  simple 
words  of  the  statute.  The  vigorous  dissent 
in  Markover  v.  Krauss,  132  Ind.  294,  17 
L.R.A.  806,  31  N.  E.  1047,  upon  the  ground 
that  "by  no  course  of  legitimate  reasoning 
can  the  conclusion  be  reached  that  a  child 
by  adoption  is  a  child  by  a  former  wife," 
does  not  seem  open  to  logical   answer. 

Appeal   sustained. 

All  concur. 
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JOHN  HOLMES  et  al.,  Plflfs.  in  Err., 

v. 

LUELLA  HOLMES. 
(—  Okla.  —,111  Pac.  220.) 

Probate   court  —   decree   —   recital   of 
Jurisdiction  —  necessity  for. 

1.  The  orders  and  decrees  of  a  probate 
court  are  not  required  to  recite  the  existence 
of  facts  or  the  performance  of  acts  upon 
which  the  jurisdiction  of  the  court  depends; 
and  the  failure  to  recite  such  jurisdictional 
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facta   does   not   raise   a   presumption    that 
such  facts  do  not  exist. 

Homestead  «  childless  widow  —  rights 
against  heirs. 

2.  When  a  husband  dies  seised  in  fee  of 
land  occupied  and  used  by  himself  and 
family  as  a  homestead,  his  surviving  wife, 
although  without  children,  is  entitled,  by 
reason  of  §  1607,  Wilson's  Rev.  &  Anno. 
Stat.  1003,  as  against  his  heirs,  to 
occupy  and  possess  the  whole  of  such  home- 
stead as  long  as  she  preserves  its  home- 
stead character  by  maintaining  a  home 
thereon. 

Same  —  rights  of  heirs  to  partition. 

3.  Where  a  wife  occupies  as  a  home 
the  homestead  set  apart  by  order  of  the 
probate  court  from  the  estate  of  her  de- 
ceased husband  for  the  use  of  herself  as  a 


home,  the  same  is  not  liable  to  partition  at 
a  suit  of  the  heirs  of  the  deceased  husband. 

(September  13,  1910.) 

• 

ERROR  to  the  District  Court  for  King- 
fisher County  to  review  a  judgment  dis- 
missing a  petition  for  the  partition  of  cer- 
tain real  estate.     Affirmed. 

The  facts  aire  stated  in  the  opinion. 

Mr.  M.  W.  Hlnch,for  plaintiffs  in  error: 

A  single  individual  cannot  claim  the 
right  to  a  homestead. 

Rock  v.  Haas,  110  111.  628;  Dendy  v. 
Gamble,  64  Ga.  528;  Woodworth  v.  Com- 
stock,  10  Allen,  425;  Woodbury  v.  Luddy, 
14  Allen,  1,  92  Am.  Dec.  731;  Bette  v. 
Mills,   8  Okla.   351,  58   Pac.   957. 


Note. -^  When  homestead  deemed  **oth» 
ertvise  disposed  of  according  to  law*' 
xiHthin  statute  providing  for  its  con- 
tinuance until  that  time. 

The  decision  in  Holmes  v.  Holmes,  hold- 
ing that  under  a  statute  providing  for  the 
continuance  of  a  homestead  until  "otlierwise 
disposed  of  according  to  law,'*  the  right  of 
the  surviving  spouse  to  the  homestead  is 
not  terminated  by  the  final  administration 
of  the  deceased  spouse's  estate,  is  based  on 
the  decision  in  Fore  v.  Fore,  2  N.  D.  200, 
50  N.  W.  712,  where  a  like  holding  wa^ 
made  under  a  statute  containing  an  identi- 
cal provision. 

In  Iowa  a  like  provision  is  in  force,  and 
in  that  state  a  subsequent  section  enacts 
that  "the  setting  off  of  the  distributive 
■hare  of  the  husband  or  wife  in  the  real  es- 
tate of  the  deceased  shall  be  such  a  disposal 
of  the  homestead  as  is  contemplated  in  the 
preceding  section." 

In  Nicholas  v.  Purczell,  21  Iowa,  205,  80 
Am.  Dec.  572,  it  was  held  under  this  stat- 
ute that  a  wife  surviving  her  husband  was 
entitled  to  possess  and  occupy  the  whole 
homestead  without  partition  by  the  heirs  of 
the  husband,  and  that  tiiat  right  was  not 
affected  by  the  words  of  tiie  statute  "until 
it  is  otherwise  disposed  of  according  to 
law."  To  the  same  effect  is  Dodds  v.  Dodds, 
26  Iowa,  311.  In  the  former  case  the  court 
said:  *^hat  language  may  refer  to  cases 
where  the  homestead  is  liable  for  an  ante- 
cedent debt,  as  provided  for  in  §  2281 
[1249]  of  the  Revision;  or  to  cases  where 
the  title  of  the  owner  is  less  than  a  fee, 
and  terminates  under  conditions  annexed 
to  the  title  by  contract  or  by  law;  or  to 
cases  of  alienation,  by  the  parties  having 
right  to  convey,  or  other  cases  not  needful 
to  mention." 

So  the  surviving  widow  does  not  take  a 
fee  in  the  homestead  property  and  the  home- 
stead right  is  terminated  by  an  attempted 
conveyance  in  fee,  and  her  grantee  will  not 
become  invested  with  the  possessory  home- 
stead right  which  the  widow  would  have 
had  if  she  had  not  sold  it  and  had  re- 
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t  mained  in  possession.    Size  v.  Size,  24  Iowa, 
680. 

It  is  held  that  in  order  to  make  the  sub- 
sequent section  operative  the  distributive 
share  must  be  set  apart  during  the  sur- 
vivor's life  and  an  attempt  to  claim  this 
right  in  the  will  of  the  surviving  spouse  in 
lieu  of  the  homestead,  is  of  no  effect  where 
such  spouse  resided  on  the  homestead  until 
his  death.  Darrah  v.  Cunningham,  72  Iowa, 
123,  33  N.  W.  445;  Mobley  v.  Mobley,  73 
Iowa,  654,  35  N.  W.  691. 

And  where  a  surviving  husband  occupies 
the  homestead  premises  until  his  death  the 
homestead  character  of  the  estate  is  not 
lost  although  he  had  commenced  proceed- 
ings to  have  his  distributive  share  set  apart, 
and  the  proceedings  were  pending  at  the 
time  of  his  death.  Burdick  v.  Kent,  62 
Iowa,  583,  3  N.  W.  643. 

Continued  occupancy  of  the  homestead  by 
a  surviving  spouse,  in  the  absence  of  an  elec- 
tion to  take  a  distributive  share,  will  be 
deemed  an  election  to  claim  the  homestead 
right.  Holbrook  v.  Perry,  66  Iowa,  280,  23 
N.  W.  671;  Thomas  v,  Thomas,  73  Iowa, 
657,  35  N.  W.  693. 

But  the  surviving  spouse  has  a  reasonable 
time  in  which  to  make  an  election  between 
a  distributive  share  or  a  right  of  homestead. 
Cunningham  v.  Gamble,  57  Iowa,  46,  10  N. 
W.  278. 

It  has  been  held  that  the  occupancy  by  a 
surviving  spouse  of  the  premises  as  a  home- 
stead for  more  than  ten  years  amounts 
to  an  election  to  take  a  homestead  for  life. 
Conn  V.  Conn,  58  Iowa,  747,  13  N.  W.  51. 

And  where  a  surviving  wife  occupies  the 
homestead  premises  for  six  years  she  elects 
to  retain  the  homestead  notwithstanding  the 
fact  that  in  the  meantime  she  began  and 
abandoned  proceedings  to  have  her  dis- 
tributive share  set  apart,  and  executed  a 
mortgage  on  her  undivided  share  to  secure 
a  debt,  and  just  prior  to  her  death  she  pro- 
posed to  execute  another  mortgage.  Zwick 
V.  Johns,  89  Iowa,  550,  56  N.  W.  665. 

In  Smith  v.  Zuckmeyer,  53  Iowa,  14,  3 
N.  W.  782,  the  surviving  spouse  elected  to 
take   his   homestead    rieht   in   lieu   of    his 
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Messrs.  Naglc  &  Blair,  for  defendant  in 
error : 

The  surviving  wife,  where  there  arc  no 
minor  children,  can  continue  to  hold  as  a 
homestead  what  was  prior  to  the  death  of 
the  decedent  the  homestead  of  the  husband 
or  wife. 

Fore  V.  Fore,  2  N.  D.  260,  50  X.  W.  712; 
Weaver  v.  First  Nat.  Bank,  76  Kan.  540, 
16  L.R.A.(N.S.)  110,  123  Am.  St.  Rep. 
155,  94  Pac.  273;  Wilkinson  v.  Merrill,  87 
Va.  613,  11  L.R.A.  632,  12  S.  E.  1015; 
Stults  V.  Sale,  92  Ky.  5,  13  L.R.A.  743,  36 
Am.  St  Rep.  575,  17  S.  W.  148. 

Hayes,  J.,  delivered  the  opinion  of  the 
court: 

Plaintiffs  in  error,  who  originally  brought 
this  action  in  the  district  court  of  Kingfish- 
er county,  seek  by  it  to  obtain  u  decree  ad- 
judging them  as  the  heirs  of  Edwin  M. 
Holmes,  deceased,  to  be  each  the  owner  of 
an  undivided  one-fourteenth  interest  in  80 
acres  of  land  situated  in  King^bher  coun- 
ty, and  grant  them  a  partition  thereof.  The 
judgment  of  the  trial  court  was  against 
them  and  dismissed  their  petition.  Judg- 
ment was  rendered  upon  the  pleadings 
without  the  introduction  of  any  evidence. 

It  is  not  necessary  to  set  out  the  plead- 
ings in  full,  and  only  such  parts  will  be 
stated  as  are  necessary  to  present  the  ques- 
tion of  law  which  we  are  asked  by  this  pro- 


reeding  to  decide.  For  several  years  prior 
to  the  5th  day  of  September,  1005,  defend- 
ant in  error,  Luolla  Holmes,  resided  with 
her  husband,  Edwin  M.  Holmes,  upon  the 
land  in  controversy  as  their  homestead.  The 
fee  simple  title  thereto  was  owned  by  the 
husband.  On  said  mentioned  date,  Edwin 
M.  Holmes  died  intestate,  and  left  surviv- 
ing him  his  wife,  defendant  in  error,  with- 
out children.  Plaintiffs  in  error  are  the 
brothers  of  the  deceased.  In  November, 
1905,  an  administrator  of  the  estate  of  the 
deceased  was  appointed,  and  upon  applica- 
tion of  defendant  in  error  the  land  in  con- 
troversy was  set  aside  to  her  as  a  home- 
stead. The  administration  of  the  estate 
was  proceeded  with,  and  all  the  debts  of 
decedent  were  paid  from  his  personal  estate. 
Whereupon  notice  of  final  settlement  was 
given,  at  which  time  plaintiffs  in  error  ap- 
peared before  the  probate  court,  made  proof 
of  their  heirship,  and  obtained  a  judgment 
of  that  court  decreeing  them  to  be  each  the 
owner  of  an  undivided  one-fourteenth  in- 
terest in  said  land.  Since  the  death  of 
Edwin  M.  Holmes,  defendant  in  error  has 
continued  to  occupy  the  land  as  her  home- 
stead. The  pleadings  disclose  that  she 
alone  occupied  said  premises  at  the  time  of 
the  institution  of  this  suit.  PlaintiHTs  in 
error  contend  in  their  brief  that  the  order 
setting  aside  the  homestead  to  defendant  in 


distributive   share   and   subsequently   aban- 
doned the  homcvstead  and  was  held  to  have 
released    a   one-third    interest   by    his    first  ! 
election  so  that  he  was,  as  heir,  entitled  to 
one  sixth  of  the  estate. 

And  the  execution  by  a  surviving  wife, 
while  she  was  occupying  the  premises  as  a 
homestead,  of  a  mortgage  upon  an  undivided 
third  of  the  homestead  is  an  election  by 
her  to  take  her  distributive  share.  Mc- 
Donald V.  McDonald,  76  Iowa,  337,  40  N.  W. 
126. 

So  an  election  to  take  her  distributive 
share  instead  of  the  homestead  right  is  es- 
tablished where  a  surviving  wife  after  re- 
marriage conveys  one  third  of  the  land  to 
her  second  husband,  although  she  after- 
wards occupied  the  premises  with  her  chil- 
dren as  a  homestead,  but  for  a  less  time 
than  allowed  by  the  statute  for  making  her 
election  to  claim  the  distributive  siiare. 
Stephens  v.  Hay,  98  Iowa,  37,  06  N.  W. 
1048. 

It  was  held  in  Butterfield  v.  Wicks,  44 
Iowa,  310,  that  the  execution  of  a  mortgage 
upon  the  whole  of  a  homestead  was  not  an 
election  to  take  dower,  especially  where  the 
spouse  was  occupying  the  whole  of  the 
premises  as  a  homestead  at  the  time  of 
suit. 

Where  a  surviving  wife  some  years  after 
her  husband's  deatlj,  and  while  occupying 
the  premises  as  a  homestead,  executed  a 
mortgage  upon  her  undivided  one  third  in- 
terest, and  subhetiuentlv  executed  another 
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like  mortgage,  and  one  on  the  undivided 
interest  of  one  of  the  heirs  which  she  had 
acquired,  and  then  filed  a  petition  to  have 
her  distributive  share  assigned  and  a  de- 
cree therefore  was  entered  but  set  aside  on 
petition  of  the  heirs,  she  cannot  then  claim 
the  homestead  and  defeat  the  mortgage 
liens.  Wilcox  v.  Wilcox,  89  Iowa,  388,  66 
N.  W.  517. 

Where  a  surviving  wife  has  her  dower  set 
off  in  such  a  way  as  to  include  the  dwelling 
house  and  part  of  the  land  comprising  the 
homestead  she  cannot  maintain  a  claim  for' 
the  balance  as  a  homestead  right.  Meyer 
V.  Meyer,  23  Iowa,  359,  92  Am.  Dec.  432; 
Whitehead  v.  Conklin,  48  Iowa,  478. 

Where  a  widow  appealed  from  a  decision 
of  the  court  requiring  her  to  elect  between 
her  distributive  share  and  her  homestead 
right  before  the  amount  of  the  debts  of  the 
husband's  estate  weie  ascertained,  the  the- 
ory being  that  she  had  elected  to  hold  under 
her  homestead  right  by  remaining  in  pos- 
session of  the  premises,  it  was  held  that 
her  appeal  arrested  the  proceedings  in  the 
case  so  far  as  to  forbid  the  court  to  then 
require  the  widow  to  make  her  election. 
Thomas  v.  Thomas,  73  Iowa,  057,  35  N.  W. 
693. 

For  a  note  on  whether  continuance  of 
familv  is  a  condition  of  the  continuance  of 
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homestead,  where  its  existence  is  a  condi- 
tion of  the  inception  of  the  homestead  see 
Weaver  v.  First  Nat.  Bank,  16  L.R.A. (N.S.) 
110.  J.    T.   W. 
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error  was  void,  because  it  was  made  with- 
out notice  to  them. 

Whether  the  order  of  tlie  probate  court 
setting  aside  to  defendant  in  error  tlie  home- 
stead was  made  without  notice  to  the  heirs 
is  not  presented  by  the  pleadings.  No  al- 
legation to  that  etl'cct  is  made  in  plaintilFu' 
petition.  Defendant  attaches  to  her  answer 
as  an  exhibit  said  order,  and  the  order  fails 
to  recite  that  notice  was  given;  but  failure 
of  the  order  to  recite  that  notice  was  given 
to  the  heirs,  if  such  notice  to  them  is  juris- 
dictional (which  we  do  not  decide),  does 
not  impeach  the  order,  for,  by  §  1478,  Wil- 
son's Rev.  &  Anno.  Stat.  1903,  it  is  provid- 
ed that  the  proceedings  of  a  probate  court 
are  to  be  construed  in  the  same  manner  and 
with  like  intendments  as  the  proceedings  of 
courts  of  general  jurisdiction,  and  records, 
orders,  judgments,  and  decrees  shall  be  ac- 
corded like  force,  effect,  and  legal  presump- 
tion as  the  records^  orders,  judgments,  and 
decrees  of  district  courts.  And  the  orders 
and  decrees  of  the  probate  court  need  not 
recite  the  existence  of  facts  or  the  perform- 
ance of  acts  upon  which  the  jurisdiction  of 
the  court  depends.  Section  1780,  Wilson's 
Rev.  &  Anno.  Stat.  It  is  sufficient,  except 
as  otherwise  provided,  that  the  order  con- 
tains the  matters  ordered  or  adjudged,  and 
there  is  no  provision  of  the  statute  requir- 
ing that  the  order  setting  aside  the  home- 
stead to  the  surviving  wife  or  husband  shall 
recite  that  notice  was  given  to  the  heirs.  In 
order  for  plaintiffs  to  have  raised  the  ques- 
tions whether  notice  to  them  of  applica- 
tion for  the  order  setting  aside  the  home- 
stead was  jurisdictional,  it  was  necessary 
for  them  to  have  alleged  such  failure  of 
notice.  The  record  does  not  disclose  Avhat 
facts  relative  to  defendant  in  error's  then 
being  the  head  of  the  family  were  before 
the  probate  court  when  the  order  setting 
aside  to  her  the  homestead  was  made;  and 
we  are  not  informed  whether  the  order  was 
made  upon  the  theory  that  she  was  then 
the  head  of  the  family  because  of  having 
someone  dependent  upon  her,  or  that  she  is 
entitled  to  occupy  and  use  the  homestead 
as  the  surviving  wife,  although  she  be  with- 
out children  or  other  persons  dependent 
upon  her.  The  pleadings  do  disclose,  how- 
ever, that  she  is  at  this  time  occupying  the 
premises  alone,  without  anyone  dependent 
upon  her;  and  the  question  now  presented 
for  decision  is:  Has  the  surviving  wife, 
without  children,  the  right  to  retain  pos- 
session and  occupy  the  whole  homestead, 
the  title  to  which  was  owned  bv  her  de- 
ceased  husband?  A  decision  of  this  ques- 
tion incidentally  involves  the  question:  To 
whom  did  the  title  to  the  homestead  de- 
scend upon  the  death  of  Edwin  M.  Holmes? 
If,  as  contended  by  counsel  for  defendant  in 
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error,  the  surviving  wife  succeeded  to  the 
title  to  the  land,  it  is  then  immaterial 
what  iier  homestead  rights  therein  are,  for 
plaintiffs  in  error  would  have  no  interest 
which  would  authorize  them  to  maintain 
this  action.  By  §§  6894  and  6895,  Wilson's 
Rev.  &  Anno.  Stat,  it  is  provided  that  prop- 
erty, both  real  and  personal,  of  one  who  dies 
intestate,  shall  pass  to  the  heirs  of  the  in- 
testate subject  to  the  control  of  the  pro- 
bate court;  and,  when  any  such  intestate 
shall  have  title  to  any  estate  not  limited 
by  marriage  contract,  it  is  succeeded  to  and 
must  be  distributed,  except  as  otherwise 
provided  in  the  Code  and  the  chapter  on 
Probate  Courts,  in  the  following  manner: 
First,  where  there  are  children,  the  estate 
goes  to  the  surviving  husband  qr  wife  and 
the  children.  The  share  each  receives  is  de- 
pendent upon  the  number  of  children,  and 
is  fixed  by  the  statute.  Second,  where  de- 
cedent leaves  no  issue,  that  estate  goes  in 
equal  share  to  the  surviving  husband  or  wife 
and  to  decedent's  father ;  but  if  there  be  no 
father,  then  one  half  goes  to  the  surviving 
wife  or  husband  and  the  other  half  to  the 
brothers  and  sisters  of  decedent;  and  if 
he  leaves  a  mother  also,  she  takes  equal 
shares  with  the  brothers  and  sisters.  Sub- 
sequent paragraphs  provide  for  succession, 
if  decedent  leaves  surviving  no  issue,  hus- 
band or  wife,  or  father  or  mother,  etc. 

By  reason  of  said  §  6895,  defendant  in 
efror  as  the  wife  of  decedent  succeeded  to 
one  half  of  all  his  estate,  both  real  and 
personal,  and  plaintiffs  in  error  to  the  other 
half  in  equal  shares,  unless  their  rights 
are  affected  by  other  statutes,  which  is  the 
case.  Section  1607,  Wilson's  Rev.  &  Anno. 
Stat,  reads:  "Upon  the  death  of  either 
husband  or  wife,  the  survivor  may  continue 
to  possess  and  occupy  the  whole  homestead 
until  it  is  otherwise  disposed  of  according 
to  law;  and  upon  the  death  of  both  hus- 
band and  wife,  the  children  may  continue 
to  possess  and  occupy  tlie  whole  homestead 
until  the  youngest  child  becomes  of  age. 
And  in  addition  thereto,  the  following  per- 
sonal property  must  be  immediately  deliv- 
ered by  the  executor  or  administrator  to 
such  surviving  wife  or  husband,  and  child 
or  children,  and  is  not  to  be  deemed  as- 
sets, namely:  First.  All  family  pictures. 
Second.  A  pew  or  other  sitting  in  any 
house  of  worship.  Third.  A  lot  or  lots  in 
any  burial  ground.  Fourth.  The  family 
Bible  and  all  school  books  used  bv  the  fam- 
ily,  and  all  other  books  as  a  part  of  the  fam- 
ily library  not  exceeding  in  value  $100. 
Fifth.  All  wearing  apparel  and  clothing  of 
the  decedent  and  his  family.  Sixth.  The  pro- 
visions for  the  family  necessary  for  one 
year's  supply,  either  provided  or  growing, 
or  both ;    and   fuel  necessary  for  one  year. 


024 


OKLAHOMA  SUPREME  COURT. 


SSPT.f 


Seventh.  All  household  and  kitchen  furni- 
ture, including  stoves,  beds,  bedsteads,  and 
bedding,  not  exceeding  $150  in  value.  The 
executor  or  administrator  must  make  a  sep- 
arate and  distinct  inventory  of  all  the  per- 
sonal property  specified  in  this  section,  by 
articles,  and  opposite  each  article  give  the 
appraised  value  of  the  same,  in  dollars  and 
cents,  as  given  in  the  general  inventory  of 
the  appraisers  appointed  by  the  court,  and 
return  the  same  to  the  probate  court,  and 
no  such  property  shall  be  liable  for  any 
prior  debts  or  claims  whatever."  Section 
1608  provides  that,  in  addition  to  the  prop- 
erty mentioned  in  §  ]G07,  there  shall  also 
be  allowed  and  set  apart  to  the  surviving 
wife  or  husband,  or  the  minor  child  or 
children  of  the  decedent,  all  such  personal 
property  or  money  as  is  exempt  by  law 
from  levy  and  sale  on  execution,  to  be,  with 
the  homestead,  possessed  and  used  by  them. 
Section  1613  provides  that,  when  the  per- 
sonal property  is  set  apart  for  the  use  of 
the  family  ill  accordance  with  §§  1607  and 
1608,  the  same  shall  become  the  property 
of  the  surviving  wife  or  husband,  if  there 
are  no  minor  children;  and  if  there  are 
minor  children,  one  half  of  the  same  shall 
become  the  property  of  the  widow  or  sur- 
viving husband  and  the  other  one  half  shall 
go  to  the  minor  child,  if  there  be  one;  and 
if  there  be  more  than  one,  then  one  third 
of  such  property  belongs  to  the  surviving 
widow  or  husband  and  the  remaining  in 
equal  shares  to  the  minor  children.  This 
section  determines  to  whom  the  title  of 
the  personal  property  which  is  set  aside 
from  the  estate  for  the  use  of  the  family 
shall  go;  but  it  makes  no  provision  relative 
to  the  title  to  the  homestead  or  any  other 
real  estate  of  a  decedent.  Section  1607  does 
not  provide  that  the  title  shall  pass  to  the 
surviving  husband  or  wife  or  to  the  chil- 
dren; it  provides  only  that  the  husband  or 
wife,  and  upon  the  death  of  both  of  them, 
the  children,  shall  have  the  right  to  con- 
tinue to  possess  and  occupy  the  whole  home- 
stead for  the  time  therein  provided;  and 
no  other  section  of  the  chapter  on  Probate 
Courts  or  of  the  Code  provides  who  shall 
succeed  to  the  title  to  the  homestead.  The 
descent  of  such  title,  therefor,  is  governed 
by  §  6895;  and  in  this  case,  there  being 
no  children,  the  decedent  leaving  no  father 
or  mother,  plaintiffs  in  error,  as  his  surviv- 
ing brothers,  succeed  each  to  one-fourteenth 
interest  in  the  fee  of  the  homestead,  and  de- 
fendant in  error,  as  his  surviving  wife, 
succeeds  to  the  other  one-half  interest.  Do 
they  succeed  to  such  interest  subject  to  any 
homestead  right  of  decedent's  family  and 
the  members  thereof?  If  so,  what  is  the 
extent  of  that  right?  In  the  language  of  § 
1607  is  found  the  answer  to  this  question: 
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The  surviving  wife  or  husband  "may  con- 
tinue to  possess  and  occupy  the  whole  home- 
stead  until  otherwise  disposed  of  according 
to  law;  and  upon  the  death  of  both  husband 
and  wife,  the  children  may  continue  to  poB- 
^sess  and  occupy  the  whole  homestead  until 
the  youngest  child  becomes  of  age." 

It  is  contended  by  counsel  for  plaintiffs 
in  error  that  the  phrase  "until  it  is  other- 
wise disposed  of  according  to  law''  limits 
the  right  of  the  surviving  husband  or  wife 
to  occupy  the  homestead  to  the  period  dur- 
ing the  administration  of  the  estate;  and 
that  it  is  contemplated  that  when  the  ea- 
tate  is  finally  administered,  that  right  ceas- 
es, and  the  homestead  is  to  be  partitioned  as 
the  other  real  estate  of  the  decedent.  What 
was  intended  by  this  language  of  the  stat- 
ute is  not  entirely  clear,  but  that  it  was 
not  intended  that  the  homestead  should  be- 
come a  part  of  the  estate  subject  to  admin- 
istration and  to  the  payment  of  the  debts 
and  liabilities  of  the  decedent  is  made  mani- 
fest by  §  1610,  which  provides  that  the 
homestead  shall  not  be  subject  to  the  pay- 
ment of  any  debts  or  liabilities  contracted 
by  or  existing  against  the  husband  or 
wife,  or  either  of  them,  previous  to  or  at 
the  time  of  the  death  of  such  husband  or 
wife,  except  as  provided  in  the  law  relat- 
ing to  homesteads.  As  was  said  by  the 
court  in  Fore  v.  Fore,  2  N.  D.  260,  50  N. 
W.  712,  in  construing  a  statute  of  that 
state  in  the  identical  language  of  §  1607, 
there  are  various  ways  by  which,  under  the 
law,  the  right  of  occupancy  of  the  home- 
stead may  be  terminated.  It  may  be  sold 
for  taxes,  or  upon  foreclosure  of  any  mort- 
gage thereon  executed  by  both  husband  and 
wife,  or  upon  execution  to  enforce  judg- 
ment for  the  purchase  price  or  any  part 
thereof,  or  in  the  enforcement  of  a  mechan- 
ics' lien.  A  termination  of  the  homestead 
right  under  any  of  the  foregoing  procedures 
would  be  a  termination  thereof  within  the 
meaning  of  the  phrase  "until  it  is  other- 
wise disposed  of  according  to  law;"  and 
we  think  the  legislature  in  the  use  of  such 
language  had  in  contemplation  the  termina- 
tion of  the  homestead  right  by  such  meth- 
ods, rather  than  intended  to  provide  that 
the  right  of  use  and  occupancy  conferred 
by  §  1607  should  be  only  temporary  and 
be  terminated  with  the  administration  of 
the  estate.  It  is  clear  that  it  was  not  in- 
tended that  such  right  should  be  terminated 
upon  the  death  of  both  husband  and  wife, 
when  there  are  children;  for  it  is  provided 
that  such  right  shall  continue  until  the 
youngest  child  becomes  of  age. 

But  it  is  insisted  that  the  surviving  wife 
must  be  the  head  of  the  family  in  order  to 
be  entitled  to  possess  and  occupy  the  home- 
stead, under  the  provisions  of  §  1607;  and 
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the  case  of  lietcs  v.  Mills,  8  Okla.  351,  58 
Fac.  057,  is  cited  as  deciding  this  question 
favorably  to  the  contention  of  plaintiffs 
in  error.  In  the  second  paragraph  of  the 
syllabus  to  that  case,  it  is  held  that  the 
provisions  of  §  1607  do  not  confer  upon  the 
single  sur\'ivor  of  the  family,  husband  or 
wife,  the  right  to  continue  to  occupy  and 
possess  the  whole  homestead;  that  such 
right  is  dependent  upon  the  survivor's  be- 
ing the  head  of  the  family.  This  conclu- 
sion was  reached  after  it  had  been  found 
that  the  evidence  in  the  case  established 
that  the  homestead  claimant  had  abandoned 
the  premises  claimed  by  him  as  his  home- 
stead, and  for  that  reason  he  would  not  be 
entitled  to  hold  the  same  as  exempt  from 
execution,  even  though  his  not  being  the 
head  of  a  family  did  not  defeat  his  right 
to  continue  to  hold  his  homestead  upon  the 
death  of  his  wife.  The  question  decided  by 
the  court  in  the  syllabus  was  presented  by 
the  issues  in  the  case;  and,  although  a  deci- 
sion thereon  was  not  absolutely  necessary 
to  dispose  of  the  case,  such  decision  is  not 
dictum,  Florida  C.  R.  Co.  v.  Schutte,  103 
U.  S.  118,  26  L.  ed.  327;  Clark  v.  Thomas, 
4  Heisk.  421;  Kane  v.  McCown,  55  Mo.  181. 
But  we  think  that  because  the  first  question 
decided  disposed  of  the  case  and  required 
an  affirmance  of  the  case,  regardless  of 
the  conclusion  reached  by  the  court  upon 
the  question  decided  in  the  second  syllabus, 
the  learned  justice  who  delivered  the  opinion 
of  the  court  in  that  case  reached  his  conclu- 
sion without  giving  to  the  question  that 
consideration  and  investigation  which  char- 
acterize his  opinions  and  the  importance  of 
the  question  demanded.  He  announces  his 
conclusion  without  citing  or  referring  to 
any  authority  upon  the  real  question  decide 
ed.  The  authorities  cited  in  the  opinion 
all  go  to  the  question  of  what  constitutes 
a  family,  and  as  to  what  is  essential  to 
make  one  the  head  of  a  family.  We  think 
the  construction  given  the  statute  in  that 
case  is  within  neither  its  letter  nor  spirit. 
The  exemption  of  the  homestead  is  a  crea- 
tion of  statutory  law;  and  the  provisions 
of  the  statutes  of  the  various  states  there- 
on are  by  no  means  uniform,  and  it  is 
somewhat  difficult  to  make  a  strict  classi- 
fication of  the  decisions  upon  this  or  any 
other  question  arising  under  the  homestead 
statutes.  It  is  the  almost  uniform  rule  that 
an  existence  of  a  family  is  essential  to  the 
acquisition  of  a  homestead;  but  when  a 
homestead  has  once  been  acquired,  there  is 
some  division  among  the  authorities  wheth- 
er the  continuation  of  the  homestead  de- 
pends upon  the  continuation  of  the  family, 
and  is  destroyed  by  the  breaking  up  of  the 
family  by  death  of  the '  wife  or  husband, 
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without  children,  or  by  the  children  depart- 
ing from  the  homestead. 

There  is  nothing  in  the  letter  of  §  1607 
that  makes  the  right  of  the  surviving  wife 
or  husband  to  use  and  occupy  the  home- 
stead depend  upon  the  decedent's  leaving 
children  surviving  him  or  her.  The  lan- 
guage of  the  statute  is:  "Either  the  hus- 
band or  wife,  the  survivor,  may  continue 
to  possess,"  etc., — not,  "either  the  husband 
or  wife,  the  survivor,  if  there  are  children, 
may  continue,"  etc.  At  the  time  of  the  de- 
cision in  the  case  of  Betts  v.  Mills,  supra, 
the  exemption  of  the  homestead  of  the  fam- 
ily was  reserved  to  the  head  of  the  family. 
Section  2985,  Wilson's  Rev.  &  Anno.  Stat. 
Under  this  statute  it  was  held  that  a  wife 
was  not  entitled  to  a  homestead  out  of  her 
own  land,  nor  the  husband  entitled  to  a 
homestead  belonging  to  his  wife;  and  that 
the  exemption  thereof  was  a  right,  con- 
ferred only  upon  the  head  of  the  family, 
and  applied  only  to  property  the  title  to 
which  was  owned  by  the  husband.  McGin- 
nis  V.  Wood,  4  Okla.  499,  47  Pac.  492.  Sec- 
tion 2985  was  amended  by  an  act  of  the 
territorial  legislature,  approved  March  15, 
1905  (Sess.  Laws  1905,  p.  255),  so  as  to 
provide  that  the  homestead  shall  be  re- 
served to  every  family  as  exempt,  instead 
of  the  head  of  the  family,  whether  the  title 
to  the  same  is  lodged  in  or  owned  by  the 
husband  or  wife.  We  do  not  consider,  how- 
ever, that  this  change  in  the  statute  has 
any  effect  upon  the  question  involved  here, 
because  the  existence  of  a  family  undef 
both  statutes  is  essential  to  an  acquisition 
of  a  homestead.  The  beneficent  purpose  of 
both  statutes  is  to  preserve  and  protect  the 
home  in  the  possession  and  enjoyment  of 
not  only  the  head  of  the  family,  but  all  the 
members  thereof,  against  the  exaction  of 
creditors,  the  improvidence  or  misadventure 
of  the  head  of  the  family,  upon  whom  the 
members  thereof  are  dependent  for  support. 
It  seems  to  us  that  it  would  be  a  construc- 
tion strained  and  foreign  to  the  spirit  of 
the  statute,  to  hold  that  it  was  intended, 
so  long  Aa  the  husband,  who  may  by  labor 
support  his  wife,  to  protect  the  wife  against 
the  misfortune  of  being  deprived  of  her 
home  to  satisfy  the  debts  of  the  husband, 
who  perhaps  has  suffered  a  business  fail- 
ure or  financial  loss;  but  when  the  hour 
of  death  comes,  with  its  sorrow  and  the  ex- 
penses that  sickness  and  death  entail  upon 
the  family,  the  law  will  then  withdraw 
from  her  the  shield  that  protected  her  in 
her  home  while  her  husband  lived,  and  let 
the  accumulated  misfortunes  or  improvi- 
dences of  the  husband,  that  the  law  has 
withheld  until  the  dark  hour  of  his  death, 
be  then  visited  upon  her.  This  would  in- 
deed be  converting  that  which  was  intended 
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for  a  shield  into  a  SNVord.  Not  only  do  we 
think  the  decision  in  Betts  v.  Mills,  supra, 
against  both  the  spirit  and  letter  of  the 
statute,  but,  so  far  as  we  have  been  able 
to  ascertain  from  an  investigation  of  au- 
thorities, it  is  against  the  weight  of  au- 
thority construing  statutes  the  same  or 
similar  to  the  one  under  consideration.  In 
Arkansas,  where  the  exemption  of  the  home- 
stead is  reserved  to  a  person  who  is  mar- 
ried or  the  head  of  the  family,  it  is  held 
that  the  existence  of  a  family  is  necessary 
to  the  acquisition  of  a  homestead,  but  thai, 
when  once  acquired  and  still  occupied  by 
the  owner,  it  is  not  lost  by  death  of  his 
wife  and  the  arrival  of  the  children  at 
the  age  of  maturity,  or  their  removal  from 
the  premises.  Stanley  v.  Snyder,  43  Ark. 
429;  White  Sewing  Mach.  Co.  v.  Wooster, 
66  Ark.  382,  74  Am.  St.  Rep.  100,  50  S. 
W.  1000;  Baldwin  v.  Thomas,  71  Ark.  200, 
72  S.  W.  53. 

In  Taylor  v.  Boulware,  17  Tex.  74,  67 
Am.  Dec.  642,  where  the  statute  exempts 
"the  homestead  of  a  family,"  the  death  of 
the  wife  without  children  does  not  termi- 
nate the  homestead  exemption  in  behalf  of 
the  husband,  where  he  contimied  to  reside 
thereon.  In  Silloway  v.  Brown,  12  Allen,  30, 
it  is  said:  "Although  a  homestead  estate 
cannot  be  acquired  except  by  a  householder 
having  a  family,  yet  when  once  acquired 
and  still  occupied  by  him,  it  has  been  held 
not  to  be  defeated  or  lost  by  the  death  or 
absence  of  his  wife  and  children.  Doyle  v. 
Coburn,  6  Allen,  73.  Any  other  construc- 
tion would  render  a  husband  who  had  been 
deprived  of  his  family  by  accident  or  dis- 
ease or  by  their  desertion,  without  any 
fault  of  his,  liable  to  be  instantly  turned 
out  of  his  homestead  by  his  creditors."  "It 
seems  to  be  settled,  on  general  principles, 
that  a  homestead  once  acquired  by  the  head 
of  a  family  will  not  be  defeated  or  lost  by 
the  death  or  absence  of  his  wife  and  chil- 
dren, if  he  continue  to  occupy  it."  Beck- 
mann  v.  Meyer,  75  Mo.  333.  Fore  v.  Fore, 
2  N.  D.  260*  50  N.  W.  712,  is  another  case 
in  point.  In  construing  a  statute  the  same 
fts  §  1607,  it  was  held  that  when  the  de- 
cedent leaves  a  widow,  but  no  minor  child, 
And  dies  seised  in  fee  of  land  occupied 
wxid  used  by  himself  and  family  at  the  time 
o^  his  death,  his  siirviving  widow  is  en- 
tii.'wi,  as  against  his  heirs  or  devisees,  to 
occupy  and  possess  the  whole  of  such  home- 
stead as  long  as  she  preserves  the  home- 
stead character  by  maintaining  a  home 
thereon.  Other  cases  either  in  point  or  con- 
taining reasoning  that  supports  the  rule 
which  we  here  adopt  are:  Palmer  v.  Saw- 
yer, 74  Neb.  108,  103  N.  W.  1088,  12  A. 
&  E.  Ann.  Cas.  715;  Wilkinson  v.  Merrill, 
87  Va.  513,  11  L.R.A.  632,  12  S.  E.  1015; 
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Barney  v.  Leeds,  51  N.  H.  253;  Roth  v. 
Insley"  80  Cal.  134,  24  Pac.  853;  Burns  v. 
Keas,  21  Iowa,  257;  Ellis  v.  Davis,  90  Ky. 
183,  14  S.  W.  74;  Holder  v.  Holder,  120 
Ky.  802,  87  S.  W.  1100;  Weaver  v.  First 
Nat.  Bank,  76  Kan.  540,  16  L.R.A. (N.S.) 
110,  123  Am.  St.  Rep.  155,  94  Pac.  273; 
Cross  V.  Benson,  68  Kan.  495,  64  L.R.A. 
560,  75  Pac.  558.  To  the  class  of  cases 
holding  the  contrary  view,  the  following 
cases  belong:  Heard  v.  Downer,  47  Ga. 
629;  Benedict  v.  Webb,  57  Ga.  348;  Hill 
V.  Franklin,  54  Miss.  632. 

In  so  far  as  views  herein  expressed  are 
in  conflict  with  Betts  v.  Mills,  8  Okla.  351, 
58  Pac.  957,  that  case  is  overruled;  and  we 
conclude  that  upon  the  death  of  Edwin  M. 
Holmes,  his  heirs  succeeded  to  the  title  to 
all  his  real  estate,  including  his  home- 
stead, as  provided  by  §  6895,  Wilson's  Rev. 
&  Anno.  Stat.,  subject,  however,  to  the 
right  of  defendant  in  error  to  use  and  oc- 
cupy the  same  as  a  homestead  so  long  as 
she  resides  thereon  and  makes  it  her  home. 
While  she  occupies  said  premises  as  her 
home  and  homestead,  the  same  is  not  sub- 
ject to  be  partitioned  at  the  suit  of  the 
heirs.  Miller  v.  Hassman,  24  Okla.  381, 
103  Pac.  577 ;  Funk  v.  Baker,  21  Okla.  402, 
129  Am.  St.  Rep.  788,  96  Pac.  608. 

The  judgment  of  the  trial  court  is  af- 
firmed. 

Dunn,  Ch.  J.,  and  Williams,  Kane, 
and  Turner,  JJ.,  concur. 


WASHINGTON  SUPREME  COURT. 

JOHN  JEMO  et  al.,  Respts., 

V. 

TOURIST  HOTEL  COMPANY,  Appt. 
(55  Wash.  595,  104  Pac.  820.) 

Appeal  —  time  —  rc-entpy  of  Judgment. 

1.  Where  after  the  entry  of  a  judgment 
and  the  denial  of  a  motion  for  new  trial, 
the  successful  party  causes  a  new  judgment 
to  be  entered,  its  date  is  that  from  which 
to  reckon  the  time  allowed  for  appeal. 

Lease  —  existing  conditions  —  right  to 
continue. 

2.  The  mere  lease  by  the  proprietor  of  a 
hotel  for  restaurant  purposes  of  a  room  be- 

Note.  "^ Right  of  tenant  to  have  entvan^ 
ces  J^ept  open. 

This  question  was  treated  in  the  note  to 
Whitcomb  v.  Mason,  4  L.R.A. (N.S.)  565. 
But  one  subsequent  case,  in  addition  to 
Jkmo  V.  TorRisT  Hotkl  Co.,  has  been  found, 
which  rests  upon  considerations  relevant  to 
the  question  indicated  bv  the  foregoing 
title. 

In  Kaiser  v.  Cinberg,  130  App.  Div.  254, 
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tween  the  street  and  the  rotunda  of  the 
hotel,  with  entrances  upon  botli,  does  not 
include  the  right  to  have  the  entrance  into 
the  rotunda  kept  open,  although  closing  it 
will  cause  a  loss  of  patronage  to  the  res- 
taurant. 

Damages  —  proof  —  estimate. 

3.  A  landlord  cannot  escape  liability  for 
injury  to  the  floors  and  wall  of  the  leased 
building,  which  the  lessee  is  compelled  to  re- 
pair, because  the  cost  of  the  repairs  can- 
not be  stated  with  exactness,  if  it  can  be 
reasonably  estimated  from  known  and  ap- 
proved data. 

(November  10,  1009.) 

APPEAL  by  defendant  from  a  jiidgment 
of  the  Superior  Court  for  King  Coun- 
ty in  plaintiffs*  favor  in  an  action  brought 
to  recover  damages  alleged  to  have  been 
caused  by  the  alleged  violation  of  a  lease. 
Modified. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hughes,  McMlcken,  Do  veil  & 
Ramsey,  for  appellant: 

As  the  lease  does  not  expressly  give 
plaintiffs  the  right  to  have  the  passageway 
kept  open,  or  refer  to  any  appurtenances; 
their  right  to  have  it  kept  open  must  rest 
upon  the  fact  that  it  was  necessary  to 
the  beneficial  use  of  the  demised  premises. 


114  N.  Y.  Supp.  716,  the  plaintiff  was  the 
lessee  of  premises  for  the  purpose  of  start- 
ing and  conducting  a  moving  picture  show. 
Shortly  after  the  execution  of  the  lease  he 
ascertained  that  the  existence  of  a  rear  exit 
was  a  prerequisite  to  the  securing  of  a 
license  to  maintain  the  busiriess.  There- 
upon the  lessor  made  affidavit  that  he  there- 
by granted  permission  to  the  lessee  to  use 
the  rear  of  the  premises  for  the  purposes 
of  an  exit.  It  seems  that  the  exit  was  ob- 
structed by  a  locked  iron  gate,  and  for  this 
reason  the  authorities  refused  to  issue  a 
permit.  The  lessee  brought  suit  to  restrain 
the  lessor  from  maintaining  the  locked  gate. 
In  determining  that  such  relief  could  not  be 
granted,  the  court  said:  "There  is  no  con- 
tention that  the  lease  embraces  the  prem- 
ises whereon  this  exit  exists,  or  that  it  con- 
templates the  use  of  such  exit  in  connection 
with  the  leased  premises.  It  does  not  even 
appear  that,  at  the  time  of  the  execution  of 
the  lease  for  the  use  of  the  premises  for  a 
moving  picture  show,  it  was  in  the  con- 
templation of  the  parties  that  such  use 
necessarily  required  the  use  of  the  exit  in 
question.  The  lease  is  not  in  the  record. 
The  plaintiff  points  out  that  the  lease  pro- 
vided that  the  repairs  should  be  done  ac- 
cording to  the  laws  of  the  building  depart- 
ment, but  the  requirement  by  that  depart- 
ment for  an  exit  into  a  street,  which  ad- 
mittedly must  pass  through  property  out- 
side of  the  lease,  is  hardly  to  be  construed 
into  a  covenant  that  the  plaintiff  perforce 
of  his  lease,  shall  have  such  right  of  passage. 
30  L.R.A.(N.S.) 


Walker  v.  Clifford,  128  Ala.  67,  86  Am. 
St.  Rep.  74,  29  So.  688;  Patterson  v.  Gra- 
ham, 140  111.  531,  30  N.  E.  460;  Oliver  v. 
Dickinson,  100  Mass.  114;  Hill  v.  Shultz, 
40  N.  J.  Eq.  164. 

A  mere  convenience  is  not  sufficient  to 
create  or  convey  a  right  or  easement,  or 
impose  burdens  other  than  those  granted  as 
incident  to  the  grant. 

Barrett  v.  Bell,  82  Mo.  110,  52  Am.  Rep. 
361;  Walker  v.  Clifford,  supra;  Cummings 
V.  Perry,  169  Mass.  150,  38  L.R.A.  149,  47 
N.  E.  618;  Ward  v.  Robertson,  77  Iowa, 
159,  41  N.  W.  603;  Gale  v.  Heckman,  ]6 
Misc.  376,  38  N.  Y.  Supp.  86;  Howell  v. 
M'Coy,  3  Kawle,  256;  Re  New  York,  83 
App.  Div.  513,  82  N.  Y.  Supp.  417. 

The  fact  that  the  defendant  or  its  prede- 
cessors in  title  permitted  plaintiffs  to  use 
the  passageway  for  some  time  did  not  es- 
tablish the  right  of  the  plaintiffs  to  have  it 
kept  open. 

Cummings  v.  Perry,  supra. 

The  evidence  as  to  the  injury  to  the  floors 
and  walls  of  the  leased  building  was  in- 
sufficient to  enable  the  jury  to  compute  the 
damages  with  reasonable  certainty. 

Central  Coal  &  Coke  Co.  v.  Hartman,  49 
C.  C.  A.  244,  111  Fed.  96;  Bowen  v.  Illi- 
nois C.  R.  Co.  70  L.R.A.  915,  69  C.  C.  A. 
444,  136  Fed.  306. 


Moreover,  the  plaintiff  in  his  affidavit  but 
deposes  that  such  exit  could  only  'be  con- 
veniently* (therefore  not  necessarily)  *had 
through  the  land  adjoining  the  said  stores, 
and  which  adjoining  land  belongs  to  this 
defendant.'  There  is  no  contention  that 
this  permission,  given  about  a  month  after 
the  execution  of  the  lease,  to  permit-  pass- 
age through  this  exit  across  the  land  of  the 
defendant  into  the  street,  was  granted  upon 
any  express  consideration,  and  the  defend- 
ant deposes  that  there  was  none.  I  can- 
not see  that  there  is  any  consideration  for 
such  user.  For  aught  that  appears,  such 
permission  was  a  mere  license,  revocable  at 
the  pleasure  of  the  defendant,  which  con- 
ferred no  rights  on  the  plaintiff  after  such 
revocation.  ...  I  think  that  the  in- 
junction order,  in  so  far  as  it  interferes 
with  the  defendant  in  the  control  of  any 
of  his  property  upon  his  own  land,  exclusive 
of  the  premises  subject  to  the  lease,  was 
wrong,  and  that,  therefore,  it  must  be  modi- 
fied accordingly." 

See  Lindbloom  v.  Bcrkman,  43  Wash.  356, 
86  Pac.  667,  which  is  sufficiently  set  out  in 
the  Jemo  Case. 

On  eviction  of  tenant  by  discontinuance 
of,  or  interference  with  elevator  service,  see' 
the  note  in  21  L.R.A.(N.S.)  38. 

On  right  of  landlord  to  render  tenement 
uninhabitable,  under  provision  of  lease  re- 
serving right  of  re-entry  for  condition 
broken,  see  the  note  in  17  L.R.A.  (N.S.)  672. 

L.  A.  W. 


928 


WASHINGTON  SUPREME  COURT. 


Nov. 


Messrs.  John  E.  Ryan  and  C.  K.  I*oe 
for  respondents. 


Gose,  J.,  delivered  the  opinion  of  the 
court : 

The  appellant  owns  and  conducts  tlic 
Tourist  Hotel,  situate  on  the  corner  of  Oc- 
cidental avenue  and  Main  street  in  the  city 
of  Seattle,  and  fronting  on  Occidental  ave- 
nue. On  April  1,  1905,  its  predecessors 
in  title  leased  to  respondents  for  the  term 
of  three  years  a  room,  to  he  used  as  a  res- 
taurant, on  the  ground  floor  of  the  hotel 
building,  adjoining  the  rotunda  of  the  hotel 
and  connected  therev^ith  by  a  doorway,  and 
fronting  and  having  its  entrance  on  Main 
street.  It  was  described  in  the  lease  as 
"the  room  situated  on  the  ground  floor  of 
156  Main  street."  The  respondents  entered 
into  the  possession  of  the  leased  premises, 
and  began  and  continued  to  conduct  a  res- 
taurant therein,  with  the  slight  interrup- 
tion hereafter  noticed,  until  the  expiration 
of  the  lease.  In  November,  1906,  the  ap- 
pellant closed  the  doorway  between  the 
hotel  rotunda  and  the  restaurant.  After 
the  expiration  of  the  lease  the  respondents 
commenced  this  action,  seeking  to  recover 
damages  on  two  counts.  The  first  cause  of 
action  is  predicated  on  the  loss  of  patron- 
age arising  from  the  closing  of  the  door 
between  the  hotel  rotunda  and  the  restau- 
rant. The  second  cause  of  action  proceeds 
from  certain  alleged  injuries  to  the  interior 
of  the  restaurant,  caused  by  the  appellant 
in  repairing  and  changing  the  hotel  build- 
ing. The  appellant  demurred  to  the  first 
cause  of  action  upon  the  ground  that  it 
does  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  *The  demurrer  being 
overruled,  issue  was  joined  and  the  cause 
tried  to  a  jury,  resulting  in  a  vierdict  for 
respondents  on  both  causes  of  action,  upon 
which  a  judgment  was  entered,  from  which 
this  appeal  was  taken.  At  the  close  of  the 
case,  the  appellant  moved  the  court  to  in- 
struct the  jury  that  there  could  be  no  re- 
covery. 

The  respondents  have  moved  to  dismiss 
the  appeal  because  the  appeal  bond  was  not 
given  or  filed  within  five  days  after  the 
service  and  filing  of  the  notice  of  appeal,  nor 
within  ninety  days  after  the  motion  for  a 
new  trial  was  denied.  The  record  shows 
that  the  verdict  was  filed  January  33, 
1909;  that  a  motion  for  a  new  trial  was 
filed  January  15,  denied  January  30,  and 
a  judgment  rendered  upon  the  verdict  on 
the  motion  of  the  respondents  February  3, 
and  filed  February  4.  The  notice  of  appeal 
and  the  appeal  and  supersedeas  bond  were 
served  and  filed  May  3.  Upon  the  record 
this  appeal  was  taken  within  the  ninety 
30  L.R.A.(N.S.) 


days  provided  by  law.  2  Ballinger's  Anno. 
Codes  &  Statutes,  §  6502  (Pierce's  Code, 
§  1050).  However,  the  respondents  assert 
that  the  clerk  at  once  entered  a  judgment 
as  provided  by  law  (Laws  1903,  chap.  148, 
p.  285,  §  1 )  ;  that  on  February  9th  the 
notice  of  appeal  was  filed  and  a  defective 
bond  filed  the  following  day;  that  the  sec- 
ond notice  of  appeal  and  the  appeal  bond 
were  served  and  filed  more  than  ninety  days 
after  the  denial  of  tiie  motion  for  a  new 
trial,  but  within  ninety  days  after  filing 
the  last  judgment.  We  will  assume  the 
record  to  be  as  the  respondents  state,  and 
the  question  then  presented  by  the  motion 
is  whether  the  time  for  taking  an  appeal 
commenced  to  run  on  January  30,  when 
the  motion  was  denied,  or  on  February  4, 
when  the  last  judgment  was  entered.  If 
the  appeal  was  from  the  judgment  entered 
by  the  clerk,  then  it  should  be  dismissed 
for  two  reasons:  (1)  Because  not  taken 
within  ninety  days  from  the  denial  of  the 
motion;  (2)  because  the  notice  of  appeal 
states  that  it  is  taken  from  the  judg- 
ment entered  February  4.  We  have  seen 
that  the  last  judgment  recites  that  it  was 
rendered  on  the  motion  of  the  respondents. 

In  Herzog  v.  Palatine  Ins.  Co.  36  Wash. 
611,  79  Pac.  287,  we  held  that  when  the 
respondent  caused  the  later  judgment  to 
be  entered,  he  estopped  himself  from  as- 
serting that  it  was  not  the  final  appealable 
one.  However,  the  respondents  assert  that 
a  different  view  was  taken  in  the  later 
case  of  Chilcott  v.  Globe  Nav.  Co.  49  Wash. 
302,  95  Pac.  264.  In  this  case  the  clerk 
entered  a  judgment  on  the  day  the  verdict 
was  returned.  Thereafter  a  motion  for  a 
new  trial  was  denied.  One  month  later  a 
judgment  was  entered  at  the  instance  of 
the  losing  party.  We  held  that  the  de- 
feated party  could  not  extend  the  time  for 
taking  an  appeal  by  having  a  subsequent 
judgment  entered.  It  was  not  the  inten- 
tion of  the  court  to  modify  the  rule  an- 
nounced in  the  Herzog  Case,  as  is  shown  by 
the  reasons  stated  in  the  opinion  and  the 
fact  that  the  case  was  not  referred  to.  We 
think  that,  where  a  judgment  has  been 
entered  by  the  clerk,  and  later  a  motion 
for  a  new  trial  made  and  denied,  and  a 
new  judgment  entered  by  the  court  upon 
the  motion  of  the  successful  party,  he  is 
not  only  estopped  to  deny  that  it  is  the  final 
judgment,  but  that  in  effect  it  vacates 
and  supersedes  the  former  judgment.  The 
motion  is  therefore  denied. 

Upon  the  first  cause  of  action,  we  find 
that  the  lease  did  not  in  terms  include 
the  right  to  use  the  door  between  the  ro- 
tunda of  the  hotel  and  the  restaurant.  If 
the  right  exists  at  all,  it  arises  by  neces- 
sary implication.     We  have  seen  that  the 


1909. 


JEMO  V.  TOURIST  HOTEL  CO. 


»20 


restavmnt  fronted,  and  had  its  entrance,  on 
Main  street.  A  right  of  way  by  implica- 
tion arises  only  from  necessity,  and  never 
from  convenience.  If  it  exists  in  the  in- 
stant case,  it  must  rest  upon  the  fact  that 
the  doorway  was  necessary  to  the  bene- 
ficial use  and  enjoyment  of  the  demised 
premises.  It  is  urged  that  the  closing  of 
the  door  lost  the  respondents  a  considerable 
patronage  which  had  theretofore  passed 
from  the  lobby  of  the  hotel  into  the  restau- 
rant, furnishing  a  substantial  part  of  re- 
spondents' business,  and  that  appellant  is 
liable  in  damages  for  this  loss.  Stated  in 
the  fewest  words,  the  contention  means  that 
the  respondents  had  a  right  of  way  through 
the  door  into  and  through  the  lobby  of  the 
hotel,  and  through  its  main  entrance  as 
well,  OB  an  easement  appurtenant  to  the 
restaurant,  and  that  the  appellant  was  re- 
quired to  maintain  and  operate  the  hotel 
as  a  hotel  during  the  life  of  the  lease. 
The  full  effect  of  the  respondents'  position 
is  that  the  hotel  was  a  servient  estate,  and 
that  the  appellant  owed  them  an  implied 
duty  to  carry  on  a  hotel  business  so  as  to 
furnish  them  customers,  without  regard  to 
the  effect  upon  it  or  its  property,  for  the 
loss  alleged  was  that  they  no  longer  re- 
ceive the  patronage  of  the  guests  of  the 
hotel.  It  would  seem  that  the  bare  state- 
ment of  the  contention  demonstrates  its 
fallacy.  If  the  appellant  is  liable  in  dam- 
ages for  closing  the  door  in  question,  it 
would  have  been  liable  if  it  had  closed  the 
front  door.  That  the  doorway  was  a  con- 
venience to  respondents  none  will  deny,  but 
it  was  not  necessary  to  the  beneficial  enjoy- 
ment of  the  property,  and  was  therefore 
not  an  appurtenance.  While  not  stated  in 
direct  terms  in  any  of  the  cases,  the  doc- 
trine of  an  implied  easement  is  founded 
on  the  intention  of  the  parties,  not  ex- 
pressed, but  to  be  gathered  from  all  the  sur- 
rounding circumstances.  If  the  right 
claimed  is  necessary  to  the  enjoyment  of 
the  property,  as  contradistinguished  from 
beneficial,  it  will  be  implied.  Applying 
this  principle  to  the  case  at  bar,  it  be- 
comes clear  that  the  landlord  did  not  in- 
tend to  make  the  hotel  servient  to  the 
restaurant.  Cases  may  arise  in  which  the 
question  of  an  appurtenance  is  one  of  mixed 
law  and  fact,  but  in  this  case  it  is  clearly 
one  of  law.  The  respondents  urge  that  the 
court  would  have  been  justified  as  a  mat- 
ter of  law  in  instructing  the  jury  that 
the  diH)r\vay  wna  iiecessjary  to  the  beneficial 
use  of  the  property,  and  that,  therefore,  it 
was  included  in  the  lease  as  an  appurte- 
nance to  the  restaurant.  We  agree  with 
them  that  the  determination  of  the  ques- 
tion was  one  of  law,  but  disagree  with  them 
as  to  the  further  part  of  their  contention. 
30  L.R.A,(N.S.) 


Our  view  is  supported  by  the  following 
cases:  Ward  v.  Robertson,  77  Iowa,  159, 
41  N.  W.  603 ;  Walker  v.  Clifford,  128  Ala. 
67,  86  Am.  St.  Rep.  74,  29  So.  588  i  Cum- 
mings  V.  Perry,  169  Mass.  360,  38  L.R.A. 
149,  47  N.  E.  618;  Gale  v.  Heckman,  16 
Misc.  376,  38  N.  Y.  Supp.  85;  Patterson  v. 
Graham,  140  111.  531,  30  N.  E.  460;  Oliver 
v.  Dickinson,  100  Mass.  114;  Hill  v.  Shultz, 
40  N.  J.  Eq.  164;  Barrett  v.  Bell,  82  Mo. 
110,  52  Am.  Rep.  361;  Howell  v.  M'Coy,  3 
Rawle,  266;  Re  New  York,  83  App.  Div. 
513,  82  N.  Y.  Supp.  417.  In  the  Walker 
Case  the  owner  of  certain  property  leased 
to  another  a  part  of  it,  known  as  the  Flor- 
ence Hotel  building,  including  the  hotel 
rotunda  therein,  for  occupancy  as  a  hotel, 
excepting  therefrom  certain  stores  in  the 
building.  Prior  to  the  lease  he  had  leased 
to  another  certain  portions  of  the  building, 
including  the  saloon  and  billiard  hall 
agreeing  that  all  doors  between  the  hotel 
and  the  last-described  property  should  be 
kept  open  for  the  use  of  the  latter  lessee. 
The  hotel  building  was  built  especially  for 
hotel  purposes,  and  the  saloon  and  billiard 
hall  were  accessible  from  the  hotel  rotunda 
by  means,  of  doors.  A  door  opened  from  the 
saloon  to  the  street,  and  the  billiard  hall 
could  only  be  reached  by  passing  through 
the  saloon  or  the  hotel  corridor,  and  only 
through  the  latter  when  the  former  was 
closed.  The  lessee  of  the  saloon  and  the 
billiard  hall  assertea  that  the  lessee  of  the 
hotel  took  the  lease  with  knowledge  of  such 
facts  and  subject  to  an  easement,  and  sought 
to  enjoin  the  latter  from  closing  the  doors 
leading  from  the  rotunda  into  the  billiard 
hall.  A  temporary  injunction  was  granted, 
and  latter  was  dissolved  on  the  ground  that 
no  easement  or  right  of  way  had  been  re- 
served by  implication  or  otherwise.  On  ap- 
peal the  decree  was  affirmed,  on  the  ground 
that  the  facts  did  not  disclose  an  implied 
easement.  The  court  said  that  the  saloon  and 
billiard  hall  were  easily  accessible  from  the 
street,  and  that  the  way  claimed  was  not  a 
way  of  necessity,  but  merely  of  convenience, 
and  that  an  implied  easement  could  only 
arise  from  necessity.  In  the  Ward  Case 
certain  wholesale  druggists  had  leased  the 
north  part  of  a  block  fronting  on  a  street, 
in  which  to  carry  on  their  business.  The 
lessor  owned  the  entire  block,  the  south  side 
of  which  was  bounded  by  another  street, 
upon  which  there  was  a  line  of  railroad, 
and  which  had  been  leased  to  another.  The 
lessees  of  the  north  rooms  claimed  a  right 
of  way  through  the  south  room  to  the  rail- 
road street,  for  the  purpose  of  unloading 
freight  and  carrying  it  through  the  south 
room,  thence  throiigh  a  doorway  leading  to 
their  place  of  business,  as  an  easement  ap- 
purtenant to  the  use  of  their  property.  The 
5U 
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court  held  that  the  right  claimed  was  onl} 
a  convenience,  and  not  necessary  to  the 
beneficial  use  and  enjoyment  of  their  prop- 
erty, and  that  it  could  not  arise  by  implica- 
tion. In  the  Gale  Case  the  plaintiff  had  let 
to  the  defendant  an  apartment  on  the  sec- 
ond story  of  a  building  known  as  the  Hotel 
San  Remo.  At  the  time  the  lease  was  made^ 
the  lessor  carried  on  a  restaurant  in  the 
same  building  with  the  demised  apartment, 
but  the  lease  was  silent  as  to  the  restau- 
rant! The  lessee  vacated  and  refused  to  pay 
rent  because  the  restaurant  had  deteriorat- 
ed in  appointments,  management,  and  pur- 
veyance. Upon  the  trial  evidence  tending 
to  show  the  existence  of  the  restaurant  and 
its  deterioration  was  admitted.  Upon  ap- 
peal it  was  held  that  the  evidence  was  in- 
competent and  irrelevant,  and  the  judg- 
ment was  reversed. 

The  respondents  cite  and  rely  upon  Lind- 
bloom  v.  Berkman,  43  Wash.  356,  86  Pac. 
667,  Snow  v.  Pulitzer,  142  N.  Y.  263,  30 
N.  E.  1059,  and  Kitchen  Bros.  Hotel  Co.  v. 
Philbin,  2  Neb.  (Unof.)  340,  US  N.  W.  487. 
In  the  Lindbloom  Case  the  appellants  leased 
to  the  respondents  the  second,  third,  and 
fourth  floors  of  a  building  located  at  the 
corner  of  Occidental  avenue  and  Washing- 
ton street  in  the  city  of  Seattle,  to  be  used 
as  a  hotel  and  rooming  house,  reserving 
the  right  in  the  lessors  to  change,  alter,  or 
repair  the  stairway  leading  to  the  leased 
premises  on  Occidental  avenue.  The  only 
entrance  to  the  leased  premises  was  one 
from  Occidental  avenue  through  a  large 
and  attractive  hall  to  the  elevator.  At  the 
time  of  the  execution  of  the  lease,  the  hall 
was  unoccupied,  but  thereafter  the  appel- 
lants let  a  part  of  the  hallway  to  a  huck- 
ster who,  over  the  objection  of  the  re- 
spondents, entered  therein  with  his  wares 
and  greatly  impeded  the  ingress  and  egress 
to  and  from  the  leased  premises.  Later 
they  changed  the  stairway,  moving  it  from 
near  the  center  of  the  hallway  to  one  side, 
and  from  time  to  time  thereafter  leased 
the  space  thus  made  to  hucksters  and  deal> 
ers  in  cheap  wares,  and  left  them  in  posses- 
sion until  forbidden  by  an  injunctive  order 
of  the  trial  court.  This  court  held  that, 
while  the  hall  was  not  a  part  of  the  second, 
third,  and  fourth  floors,  it  was  tlie  only 
means  of  going  to  and  from  them,  and  that 
it  passed  as  an  appurtenance  to  the  prop- 
erty leased.  In  the  Snow  Case  a  party 
erected  a  seven-story  building  in  the  city 
of  New  York.  Subsequently  another  person 
erected  an  adjoining  four  story  building, 
and  still  later  another  owner  erected  an- 
other adjoining  building;  thus  making 
thiee  buiiUin<^'s  in  one  block,  each  having 
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independent  walls.  Subsequently  the  first 
builder  acquired  the  three  properties  and 
converted  them  into  a  hotel  called  French's 
Hotel;  the  three  being  used  together  as 
one  building.  Thereafter  the  owner  of 
the  entire  property  leased  the  first  story 
of  the  four-story  building,  and  then  con* 
veyed  the  entire  property,  describing  it  as 
French's  Hotel,  subject  to  the  lease.  There- 
after the  owner  tore  down  the  four  uppe** 
stories  in  the  seven -story  building,  when  it 
was  found  that  the  wall  of  the  four-story 
building  was  supported  by  the  adjoining 
wall  of  the  seven-story  building,  and  that  it 
could  not  stand  without  such  support,  and 
it  began  to  crack  and  break,  and  there  was 
imminent  danger  of  its  falling.  Upon  dis- 
covering this  fact  the  owner  discontinued 
the  work.  Thereafter  the  four-story  build- 
ing was  condemned  by  the  city,  torn  down, 
and  the  tenant  was  deprived  of  the  benefit 
of  his  lease  and  ousted  from  the  property. 
In  an  action  for  damages,  the  owner  con- 
tended that  the  tenant  was  not  entitled  to 
have  the  building  in  which  his  store  was 
situated  supported  by  the  adjoining  wall  of 
the  seven-story  building;  that  there  was  no 
easement  in  that  wall  for  the  support  of 
the  wall  of  the  four-story  building.  It  was 
held  that,  if  the  wall  of  the  four-story  build- 
ing could  not  stand  of  itself,  then  the  ten- 
ant was  entitled  to  the  support  of  the  wall 
of  the  seven-story  building;  that  the  two 
walls  constituted  the  wall  of  the  leased 
building,  and  that  the  owner  had  no  right 
to  remove  the  support  so  as  to  drive  the 
tenant  from  his  store;  that  he  had  no  more 
right  to  remove  the  supporting  wall  than 
he  would  have  to  tear  down  the  demised 
building  or  remove  its  roof.  These  cases 
do  not  in  our  opinion  support  the  respond- 
ents' contention.  In  the  Kitchen  Bros. 
Hotel  Co.  Case  it  was  held  that,  where  the 
owner  of  a  hotel  leased  a  storeroom  upon 
the  ground  floor  of  the  hotel  building,  to  be 
used  as  a  ticket  broker's  office,  the  room 
fronting  upon  and  having  a  front  door 
opening  on  a  street,  and  also  a  back  door 
opening  into  a  hall  leading  to  the  hotel 
rotunaa,  the  closing  of  the  latter  door  by 
the  lessor  was  a  breach  of  the  implied  cov- 
enant for  quiet  enjoyment,  and  rendered 
him  liable  in  damages.  We  cannot  yield 
our  assent  to  the  view  announced  in  this 
case,  and  it  is  not  in  harmony  with  the 
other  authorities  to  which  reference  has 
been  made.  We  think  the  court  overlooked 
the  vital  distinction  between  a  necessity  and 
a  convenience.  As  was  said  in  Hill  v. 
Shultz,  40  N.  J.  Eq.  164:   "Since  the  par- 

ties  did  not  adjudge  it  important  enough 
to  contract  respecting  the  use  of  this  pla^- 
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form  in  plain  terms,  is  the  necessity  so 
strong  as  to  make  the  demands  .  .  . 
appear  reasonable?"  We  think  not.  Tlic 
guests  of  the  hotel  could,  by  passing  through 
the  main  hotel  entrance  into  Occidental 
avenue  and  around  the  corner  a  few  steps, 
enter  the  respondents'  restaurant.  The  first 
cause  of  action  must  therefore  fail. 

Passing  to  a  consideration  of  the  second 
cause  of  action,  we  find  that  the  respond 
ents'  evidence  tended  to  show  that  the  ap- 
pellant, in  repairing  the  hotel,  tore  up  the 
floors,  tore  the  paper  on  the  ceiling  and 
the  walls,  and  broke  the  plastering  of  the 
restaurant  to  such  an  extent  that  it  be- 
came necessary  for  them  to  close  the  res- 
taurant for  a  period  of  about  seventeen 
days,  and  repair  the  interior  at  an  expense 
of  $500  or  $G00.  The  respondents  did  not 
produce  any  of  the  bills  pertaining  to  the 
repairing,  but  estimate  the  expenses  as 
stated.  The  verdict  was  of  $250  on  this 
cause  of  action.  The  appellant  urges  that 
the  verdict  was  based  on  speculation  and 
conjecture,  and  that  there  is  no  substantial 
evidence  to  support  it.  "Damages,"  brief- 
ly defined,  means  compensation  for  the  legal 
injury.  It  is  a  word  easy  to  define,  but 
often  exceedingly  difficult  of  application. 
Whilst  it  is  true  that  a  verdict  for  dam- 
ages must  not  rest  upon  speculation  or 
conjecture,  it  is  likewise  true  that  damages 
need  not  be  shown  with  precision  and  ac- 
curacy, but  approximately.  Kruegel  v. 
Kitchen,  33  Wash.  215,  74  Pac.  373.  The 
testimony  of  the  respondents  makes  it  rea- 
sonably certain  that  the  walls  and  fioor 
of  the  restaurant  were  damaged  by  the  neg* 
ligence  of  the  appellant,  and  it  will  not  be 
permitted  to  escape  liability  because  the 
amount  of  the  damage  or  the  cost  of  the 
repairs  cannot  be  stated  with  exactness.  It 
suffices  if  the  loss  sustained  can  be  reason- 
ably estimated  from  known  or  approved 
data.  The  respondents  repaired  the  entire 
fioor  and  walls  at  an  expense  of  about 
$1,100.  They  estimated  that  about  one  half 
of  this  expense  was  required  on  account  of 
the  acts  of  the  appellant.  Had  they  pro- 
duced the  bills,  tliey  would  only  have  shown , 
the  expense  as  an  entirety.  The  part  for 
which  the  appellant  should  compensate 
them  would  still  be  provable  only  by  esti- 
mate and  comparison.  The  accoimts  have 
been  lost.  Not  taking  into  account  the  dam- 
ages claimed  for  loss  of  profits  on  the  busi- 
ness, which  has  no  basis  on  the  evidence 
stronger  than  conjecture,  we  think  there  is 
sufiicient  evidence  in  the  record  to  support 
the  verdict  on  the  second  cause  of  action. 

The  judgment  will  be  modified  and  the 
cause  remanded,  with  directions  to  tlie  trial 
court  to  enter  a  judgment  for  the  respond- 
ents for  $250,  with  interest  from  date  of 
30  L.R.A.(N.S.) 


such  judgment.    The  appellant  will  recover 
its  costs. 

Rudkin,  Ch.  J.,  and  Chadwick  and  Fal- 
lerton,  JJ.,  concur.  Morris,  J.,  took  no 
part. 

Petition  for  rehearing  denied. 
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NORA  L.  WOODSON,  Respt, 

V. 

METROPOLITAN      STREET     RAILWAY 
COMPANY  et  al.,  Appts. 

(224  Mo.  685,  123  S.  W.  820.) 

Appeal  —  absence    of    evidence  —  as- 
sumption of  parties. 

1.  Failure  to  show  that  the  street  on 
which  an  accident  occurred  for  which  a 
municipal  corporation  is  sought  to  be  held 
liable  was  a  public  street  within  its  limits 
is  not  reversible  error,  where  both  parties 
assumed  at  the  trial  that  it  was  so. 

Evidence  —  judicial    notice  —  location 
of  streets. 

2.  Courts  cannot  take  judicial  notice  of 
the  location,  use,  and  control  of  streets. 

Pleading  —  variance  —  obstruction  of 
sidewalk. 

3.  An  allegation  of  an  obstruction  of  a 
sidewalk  is  sustained  by  evidence  that  the 
obstruction  was  on  the  parking  between  the 
pavement  and  the  curbing. 

Highway  —  obstruction  —  contributory 
negligence. 

4.  It  is  negligence  as  matter  of  law  for 
one  fully  cognizant  of  the  facts  to  attempt 
to  cross  the  streets  by  climbing  over  an 
obstruction  between  the  pavement  and  the 
curbing  of  a  sidewalk,  when  a  few  steps  in 
either  direction  would  have  carried  him 
around   the  obstruction. 

Note.  —  As  to  liability  of  municipality 
for  defects  or  obstructions  in  streets,  see 
note  to  Elam  v.  Mt.  Sterling,  20  L.R.A. 
(N.S.)    513. 

For  contributory  negligence  as  affecting 
liability  of  municipality  for  defects  and 
obstructions  in  streets,  see  note  to  Lerner  v. 
Philadelphia,  21  L.R.A.(N.S.)    614. 

As  to  care  required  from  one  of  defective 
sight  in  using  streets,  see  note  to  Keith  v. 
Worcester  &  B.  V.  Street  R.  Co.  14  L.R.A. 
(N.S.)   C48. 

Upon  the  general  question  of  anticipa- 
tion as  an  element  of  proximate  cause,  see 
note  to  Kreigh  v.  Westinghouse,  C.  K.  &  Co. 
11  L.R.A.(N.S.)   084. 

And  as  to  obstructions  in  highway  as 
proximate  cause  of  an  injury  notwithstand- 
inc:  intervening  cause,  see  note  to  Louisville 
Home  Telcph.  Co.  v.  Gasper,  9  L.R.A.(N.S.) 
548. 
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Same  —  vertigo  —  effect  on  liability. 

5.  That  one  subject  to  vertigo  is  seized 
with  an  attack  while  >valking  on  a  side- 
walk, and  staggers  against  an  obstruction 
negligently  placed  upon  the  walk,  a  fall 
upon  which  causes  his  death,  will  not  de- 
stroy the  liability  for  the  accident  of  the 
one  responsible  for  the  obstruction. 

Appeal  —  new  theory  —  admissibility. 

6.  A  judgment  cannot  be  affirmed  on  a 
theory  not  presented  in  the  pleading  and 
proofs. 

(December  23,  1909.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Jackson  Coun- 
ty in  plaintilT's  favor  in  an  action  brought 
to  recover  damages  for  the  death  of  plain- 
tiff's husband,  which  was  alleged  to  have 
been  caused  by  defendants'  negligence.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  H.  liucas,  and  Charles  N. 
Sadler,  for  appellant  Metropolitan  Street 
R.  Co.: 

Plaintiff  must  prove  that  Charlotte 
street,  at  the  point  where  this  accident  oc- 
curred, JH  a  public  street,  and  that  the 
part  on  which  the  accident  occurred  was 
actually  thrown  open  to  travel  by  the  pub- 
lic. 

Golden  v.  Clinton,  54  Mo.  App.  100;  Cof- 
fey v.  Carthage,  386  Mo.  583,  85  S.  W.  532; 
Pueschell  v.  Kansas  City  Wire  &  Iron 
Works,  79  Mo.  App.  459;  Fockler  v.  Kan- 
sas City,  94  Mo.  App.  404,  68  S.  W.  363. 

Cities  are  not  compelled  to  keep  all  parts 
of  their  streets  and  sidewalks  in  a  reason- 
ably safe  condition  for  persons  traveling 
thereon,  but  only  such  part  as  they  have 
thrown  open  for  public  use. 

Coffey  V.  Carthage;  Pueschell  v.  Kansas 
City  Wire  &  Iron  Works;  and  Fockler  y. 
Kansas   City, — supra. 

A  person  using  that  space  left  between 
the  sidewalk  and  street  curbing  cannot  pre- 
sume such  space  is  free  from  all  obstruc- 
tions. 

Fockler  v.  Kansas  City,  supra;  Coffey 
V.  Carthage,  186  Mo.  573,  85  S.  W;.  532. 

The  owner  of  abutting  property  owes  no 
duty  to  maintain  the  sidewalk  or  street  in 
front  of  his  premises  in  a  safe  condition, 
and  is  Hot  responsible  for  any  defects 
therein  or  obstructions  thereon  not  caused 
by  his  own  wrongful  act. 

Beck  V.  Ferd  Heim  Brewing  Co.  107  Mo. 
195,  66  S.  W.  928;  Reedy  v.  St.  Louis  Brew- 
ing Asso.  161  Mo.  523,  53  L.R.A.  805,  61 
S.  W.  859;  Plesselbach  v.  St.  Louis,  179 
Mo.  505,  78  S.  W.  1009;  Baustian  v.  Young, 
152  Mo.  317,  75  Am.  St.  Rep.  462,  53  S. 
W.  921;  Independence  v.  Slack,  134  Mo. 
66,  34  S.  W.  1094;  St.  Louis  v.  Connecti- 
cut Mut.  L.  Ins.  Co.  107  Mo.  02,  28  Am. 
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St.  Rep.  402,  17  S.  W.  637;   Xorton  v.  St. 
Louis,  97  Mo.  537,  US.  W.  242. 

Injury  resulting  from  either  of  tvo 
causes,  for  one  of  which  defendant  is  lit* 
ble,  plaintiff  must  show  with  reasonable 
certainty  that  the  cause  for  which  defend- 
ant is  liable  produced  the  result;  and  if 
the  evidence  leaves  it  to  conjecture,  the 
plaintiff  fails. 

Smart  v.  Kansas  City,  91  Mo.  App.  586: 
Young  V.  Missouri  P.  R.  Co.  113  Mo.  App. 
636,  88  S.  W.  767;  Browning  v.  Chicago, 
R.  I.  &  P.  R.  Co.  106  Mb.  App.  729,  80  S. 
W.  691 ;  Fuchs  v.  St.  Louis,  167  Mo.  620. 
57  L.R.A.  136,  67  S.  W.  610;  DeMaet  t. 
Fidelity  Storage,  Packing  &  Moving  Go. 
121  Mo.  App.  92,  96  S.  W.  1045;  Warner 
V.  St.  Louis  &  M.  River  R.  Co.  178  Mo.  131, 
77  S.  W.  67. 

The  placing  of  rails  in  the  place  these 
were  is  not  an  illegal  use  of  the  street  or 
sidewalk,  and  did  not  form  an  illegal  ob- 
struction. 

Hesselbach  y.  St.  Louis  and  Pueschell  ▼. 
Kansas  City  Wire  &  Iron  Works,  supra: 
Gerdes  v.  Christopher  &  S.  Architectural 
Iron  &  Foundry  Co.  124  Mo.  354,  25  S.  W. 
557,  27  S.  W.  615. 

It  is  not  negligence  not  to  take  precau- 
tionary measures  to  prevent  an  injury, 
which,  if  taken,  would  have  prevented  it. 
when  the  injury  could  not  reasonably  have 
been  anticipated,  and  would  not,  unless  un- 
der exceptional  circumstances,  have  hap- 
pened. 

American  Brewing  Asso.  ▼.  Talbot,  141 
Mo.  674,  64  Am.  St,  Rep.  538,  42  &  W. 
679;  Chandler  v.  Kansas  City  Missouri  Gas 
Co.  174  Mo.  327,  62  L.R.A.  474,  97  Am.  St 
Rep.  570,  73  S.  W.  502;  Fuchs  v.  St.  Louis, 
107  Mo.  626,  57  L.R.A.  136,  67  S.  W.  610; 
Ray,  Negligence  of  Imposed  Duties,  pp.  133, 
134. 

When  specific  acts  of  negligence  are  al- 
leged, it  devolves  upon  the  plaintiff  to  prove 
the  acts  of  negligence  pleaded;  and  if  she 
recovers  at  all,  it  must  be  on  the  specifie 
acts  of  negligence  pleaded,  and  not  other- 
wise. 

Orcutt  V.  Century  Bldg.  Co,  201  Mo.  425, 
8  L.R.A.(N.S.)  929,  99  S.  W.  1062;  Mc- 
Grath  v.  St.  Louis  Transit  Co.  197  Mo.  97. 
94  S.  W.  872;  Bartley  v.  Metropolitan 
Street  R.  Co.  148  Mo.  124,  49  S.  W.  840: 
Feary  v.  Metropolitan  Street  R.  Co.  162 
Mo.  75,  62  S.  W.  452;  Ely  v.  St  Louis. 
K.  C.  &  N.  R.  Co.  77  Mo.  34;  Bunyan  v. 
Citizens'  R.  Co.  127  Mo.  12,  29  S.  W.  842: 
Hamilton  v.  Metropolitan  Street  R.  Co.  IH 
Mo.  App.  604,  89  S.  W.  893. 

Messrs.   Edwin   C.    Meservey,  and  W. 
H.  H.  Piatt,  for  appellant  Kansas  City: 

The   fall   of   deceased  occurred   in  broad 
daylight,  and  the  obstruction  which  plain* 


1009. 


WOODSON  V.  METROPOLITAN  STREET  R.  CO. 


933 


tiff  claims  caused  the  fall  was  in  plain  view 
of  the  deceased.  There  was  nothing  to 
distract  his  attention  therefrom,  and  his 
action  in  stumbling  over  said  obstruction, 
if  he  did  stumble,  was  negligence  per  ae. 

Wheat  V.  St.  Louis,  179  Mo.  57S,  64  L.R.A. 
292,  78  S.  W.  790;  Davis  v.  California 
Street  Cable  R.  Co.  105  Cal.  131,  38  Pac. 
647;  Yahu  v.  Ottumwa,  60  Iowa,  429,  15 
N.  W.  257;  Cohn  v.  Kansas  City,  108  Mo. 
393,  18  S.  W.  973;  Grandorf  v.  Detroit 
Citizens'  Street  R.  Co.  113  Mich.  496,  71 
N.  W.  844;  King  v.  Colon  Twp.  125  Mich. 
516,  84  N.  W.  1077;  Casey  v.  Maiden,  103 
Mass.  507,  47  Am.  St.  Rep.  473,  40  N.  E. 
849;  Forker  v.  Sandy  Lake,  130  Pa.  123, 
18  Atl.  609;  Moore  v.  Huntington,  31  W. 
Va.  842,  8  S.  E.  512;  Durkin  v.  Troy,  61 
Barb.  437;  Ray  v.  Poplar  Bluff,  70  Mo. 
App.  261;  Wilson  v.  Charlestowu,  8  Allen, 
137,  85  Am.  Dec.  693;  Erie  v.  Magill,  101 
Pa,  616,  47  Am.  Rep.  739;  Butterfield  v. 
Forrester,  11  East,  60,  19  Eng.  Rul.  Cas. 
189;  Bruker  v.  Covington,  69  Ind.  33,  35 
Am.  Rep.  202;  Bedford  v.  Neal,  143  Ind. 
425,  41  N.  E.  1029,  42  N.  E.  815;  Mc- 
Laury  v.  McGregor,  54  Iowa,  717,  7  N.  W. 
91;  Stackhouse  v.  Vendig,  166  Pa.  582,  31 
Atl.  349;  Knight  v.  Baltimore,  97  Md.  647, 
55  Atl.  388. 

The  defendant  city  owed  the  deceased 
the  duty  only  of  keeping  in  a  reasonably 
safe  condition  for  him  to  walk  upon  and 
over  that  portion  of  the  street  which  it  had 
improved  and  put  in  condition  for  the  use 
of  pedestrians. 

Craig  v.  Sedalia,  63  Mo.  417;  Ely  v.  St. 
Louis,  181  Mo.  729,  81  S.  W.  168;  Rup- 
penthal  v.  St.  Louis,  190  Mo.  222,  88  S. 
W.  612;  Downend  v.  Kansas  City,  156  Mo. 
70,  51  L.R.A.  170,  56  S.  W.  902. 

The  evidence  is  such  as  to  leave  the  cause 
of  the  fall  of  the  deceased  to  conjecture  and 
surmise. 

Smart  v.  Kansas  City,  91  Mo.  App.  593; 
De  Maet  v.  Fidelity  Storage  Packing  & 
Moving  Co.  121  Mo.  App.  92,  96  S.  W. 
1045;  Warner  v.  St.  Louis  &  M.  River  R. 
Co.  178  Mo.  131,  77  S.  W.  67. 

The  city  was  not  bound  to  keep  the  un- 
improved space  between  the  sidewalk  and 
curb  in  the  same  condition  as  the  side- 
walk itself. 

Fockler  v.  Kansas  City,  94  Mo.  App. 
464,  68  S.  W.  363;  Ruppenthal  v.  St.  LouIh 
and  Craig  v.  Sedalia,  supra;  Holding  v. 
St.  Joseph,  92  Mo.  App.  143. 

The  city  is  not  liable  for  permitting  con- 
struction materials  to  be  put  on  a  street 
open  for  travel,  provided  there  is  plenty 
of  room  for  travel  thereon  in  the  ordinary 
modes  by  persons  exercising  ordinary  care. 

Hesselbach  v.  St.  Louis,  179  Mo.  505, 
78  S.  W.  1009;  Pueschell  v.  Kansas  City 
30  L.R.A.(N.8.) 


Wire  &  Iron  Works,  79  Mo.  App.  462; 
Cohn  V.  Kansas  City,  108  Mo.  .393,  18  & 
W.  973;  Ray  v.  Poplar  Bluff;  Holding  v. 
St.  Joseph  and  Wilson  v.  Charlestown, 
supra. 

Defendants  are  not  liable  for  an  accident 
which  could  not  be  reasonably  anticipated. 
It  cannot  be  said  that  a  person  exercising 
ordinary  care,  and  traveling  in  the  ordi- 
nary modes  on  the  street,  could  reasonably 
be  expected  to  meet  with  such  an  accident 
as  claimed  in  this  case. 

American  Brewing  Asso.  v.  Talbot,  141 
Mo.  683,  64  Am.  St.  Rep.  538,  42  S.  W. 
679;  Chandler  v.  Kansas  City  Missouri 
Gas  Co.  174  Mo.  327,  62  L.R.A.  474,  97 
Am.  St.  Rep.  670,  73  S.  W.  502;  Fuchs  v. 
St.  Louis,  167  Mo.  620,  57  L.R.A.  136,  67 
S.  W.  610. 

Messrs.  Frank  P.  Walsh  and  S.  R. 
Morrison,  for  respondent: 

It  was  conceded  at  the  trial  that  this 
was  a  public  street. 

Knight  V.  Kansas  City,  113  Mo.  App. 
561,  87  S.  W.  1192;  State  v.  Baldwin, 
214  Mo.  290,  113  S.  W.  1126. 

As  to  the  liability  of  the  street  railway 
comjpany,  acceptance  of  the  street  by  the 
city  need  not  be  shown. 

Beck  V.  Carter,  68  N.  Y.  283,  23  Am. 
Rep.  175;  Carroll  v.  Centralia  Water  Co. 
5  Wash.  617,  32  Pac.  609,  33  Pac.  431; 
28  Cyc.  Law  &  Proc.  p.  1435. 

The  space  between  the  curb  and  the  brick 
sidewalk  should  be  kept  reasonably  safe. 

Fockler  v.  Kansas  City,  94  Mo.  App.  468, 
68  S.  W.   363. 

The  evidence  showed  that  the  fall  was 
caused  by  stumbling  over  the  bent  rail. 

Seeder  v.  St.  Louis,  I.  M.  &  S.  R.  Co. 
100  Mo.  673,  18  Am.  St.  Rep.  724,  13  S. 
W.  714;  Settle  v.  St.  Louis  &  S.  F.  R.  Co. 
127  Mo.  341,  48  Am.  St.  Rep.  633,  30  S. 
W.  125;  Buesching  v.  St.  Louis  Gaslight 
Co.  73  Mo.  219,  39  Am.  Rep.  503;  Shore 
V.  American  Bridge  Co.  Ill  Mo.  App.  278, 
86  S.  "W.  905;  Leeright  v.  Ahrens,  60  Mo. 
.\pp.  118;  Musick  v.  Jacob  Dold  Packing 
Co.  58  Mo.  App.  333,  28  Cyc.  Law  &  Proc. 
p.  1408. 

The  obstruction  in  question  was  unrea- 
sonable, unnecessary,  and  was  a  permanent 
use  of  the  street,  and  therefore  illegal;  but 
even  if  it  had  been  legal,  the  street,  rail- 
way company  would  be  liable  for  its  negli- 
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28  Cyc.  Law  &  Proc.  p.  1434;  Gerdes  v. 
Christopher  &  S.  Architectural  Iron  & 
Foundry  Co.  124  Mo.  354,  25  S.  W.  557, 
27  S.  W^  615;  Wood  v.  Mears,  12  Ind.  620, 
74  Am.  Dec.  222;  Jochem  v.  Robinson,  66 
Wis.  642,  57  Am.  Rep.  298,  29  N.  W.  642; 
Chicago  V.  Robbins,  2  Black,  424,  17  L.  ed. 
302;    Johnson    v.    Whitefield,    18    Me.   286, 
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36  Am.  Dec.  721;  IL  v.  Jones,  3  Campb. 
230. 

Deceased  was  not  guilty  of  contribiitory 
negligeiice. 

Barr  v.  Kansas  City,  105  Mo.  558,  10 
S.  W.  483;  Stephens  v.  Macon,  83  Mo.  845; 
Perrette  v.  Kansas  City,  1G2  Alo.  251,  G2 
S.  VV.  448;  Chicago  v.  Babcock,  143  111. 
363,  32  N.  E.  271;  Barry  v.  Tcrkildsen,  72 
Cal.  256,  1  Am.  St.  Rep.  55,  13  Pac.  057; 
Houston  V.  Traphagen,  47  N.  J.  L.  24; 
Gilbert  v.  Boston,  139  Mass.  313,  31  N.  E. 
734;  Dewire  v.  Bailey,  131  Mass.  109,  41 
Am.  Rep.  219;  Albion  v.  Hetrick,  00  hid. 
647,  46  Am.  Rep.  230;  Jochem  v.  Robinson, 
66  Wis.  643,  57  Am.  Rep.  298,  29  N.  W. 
642;  Augusta  v.  Tharpe,  113  Ga.  158,  38 
S.  E.  389;  Brusso  v.  Bullulo,  90  N.  Y.  079; 
Olathe  T.  Mizee,  48  Kan.  435,  30  Am.  St. 
Rep.  308,  29  Pac.  754. 

Graves,  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff,  the  widow  of  Maj.  Blake  L. 
Woodson,  brings  this  action  to  recover 
damages  for  the  alleged  wrongful  death  of 
her  husband,  alleged  to  have  been  caused 
by  the  negligence  of  the  defendants.  The 
accident  which  resulted  in  the  death  of 
Maj.  Woodson  occurred  on  the  west  side 
of  Charlotte  street,  between  Twelfth  and 
Thirteenth  streets,  and,  as  alleged,  at  a 
point  175  to  200  feet  south  of  the  south- 
west corner  of  Twelfth  and  Charlotte  streets. 
On  that  side  of  the  street  practically  all 
of  the  block  between  Twelfth  and  Thirteenth 
streets  was  occupied  by  a  power  house  and 
shops  belonging  to  the  defendant  railway 
company.  It  is  charged:  ''Now  comes  the 
plain  till',  and  for  her  cause  of  action  against 
the  defendants  states  that  the  defendant 
Metropolitan  Street  Railway  Company  is 
and  was  at  all  the  times  hereinafter  men- 
tioned a  street  railway  company,  organized 
and  existing  under  and  by  virtue  of  the 
Constitution  and  laws  of  the  state  of  Mis- 
souri, and  operating  a  large  number  of 
lines  of  electric  and  street  railway  in  Kan- 
sas City,  Jackson  county,  Missouri,  and 
particularly  a  certain  line  of  cable  rail- 
way known  as  the  Twelfth  street  line  in  said 
city;  that  at  all  of  the  times  hereinafter 
mentioned  said  defendajit  Metropolitan 
Street  Railway  Company  had  for  its  use 
in  connection  with  said  Twelfth  street  line 
a  certain  building  or  power  house  located 
at  the  southwest  corner  of  Twelfth  and 
Charlotte  streets  in  Kansas  City,  Jackson 
county,  Missouri;  that  defendant  Kansas 
City  is  and  was  at  all  the  times  herein- 
after mentioned  a  municipal  corporation; 
that  Charlotte  street  in  said  city,  from 
Twelfth  street  to  Thirteenth  street,  is,  and 
was,  at  all  the  times  hereinafter  mentioned, 
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a  public  street  and  highway  of  Kansas  City, 
Jackson  county  Missouri;  tliut  all  the  times 
horoinafter  mentioned  plaintiff  was  the  law- 
fully wedded  wife  of  Blake  L.  Woodson, 
now  deceased;  that  all  the  times  herein- 
after mentioned  it  was  the  duty  of  the  de- 
fendant Kansas  City  to  use  ordinary  care 
to  keep  said  street  and  the  sidewalks  there- 
of in  a  reasonably  safe  condition  for  travel 
and  free  from  all  obstructions  which  would 
render  said  street  not  reasonably  safe  for 
use  of  the  traveling  public;  that  at  all 
times  it  was  the  duty  of  defendant  Metro- 
politan Street  Railway  Company  not  to 
render  said  streets  and  said  sidewalks  un- 
safe and  dangerous  by  placing  or  permitting 
obstructions  to  exist  thereon  by  its  act; 
that  on  or  about  the  16th  day  of  March, 
1902,  the  sidewalk  upon  the  west  side  of 
Charlotte  street  between  Twelfth  street  and 
Thirteenth  street,  aforesaid,  and  immedi- 
ately adjacent  to  the  power  house  of  de- 
fendant Metropolitan  Street  Railway  Com- 
pany, was  unsafe  and  dangerous  in  this: 
that  the  defendants  had  placed  and  per- 
mitted to  remain  thereon  a  large  number 
of  iron  or  steel  rails,  said  iron  or  steel 
rails  lying  in  various  positions  upon  said 
sidewalk,  and  forming  a  dangerous  obstruc- 
tion to  travel  thereon;  that  said  sidewalk 
was  in  such  defective,  unsafe,  and  danger- 
ous condition  upon  said  day,  and  had  been 
for  a  long  period  of  time,  to  wit,  for  many 
months,  so  that  the  defendants,  and  each 
of  them,  had  notice  of  said  defective,  un- 
safe, and  dangerous  condition  on  account 
of  the  obstructions  aforesaid,  or  by  the 
exercise  of  ordinary  care  would  have  known 
of  such  condition  for  a  time  reasonably 
sufficient  to  have  removed  said  rails  and 
remedied  said  defective,  unsafe,  and  danger- 
ous condition  before  the  happening  of  the 
catastrophe  hereinafter  mentioned,  but  that 
both  of  said  defendants  carelessly  and  negli- 
gently failed  and  omitted  so  to  do." 

By  admissions  of  the  parties  it  appears 
that  on  the  west  side  of  Charlotte  street 
there  was  a  brick  sidewalk  6.2  feet  wide; 
that  to  the  building  line  from  this  side- 
walk was  4.1  feet;  that  from  the  east  edge 
of  the  sidewalk  to  the  curbing  it  was  5.8 
feet.  It  was  shown  that  there  was  a  row 
of  trees  between  the  curbing  and  the  side- 
walk, and  admitted  that  the  tree  near  the 
point  of  accident  was  2.7  feet  from  the 
curbing,  and  that  the  trees  in  the  row  were 
20  feet  apart.  That  these  rails,  such  as 
were  used  in  the  construction  of  street  rail- 
way tracks,  had  been  there  for  some  months, 
the  evidence  clrarly  shows.  They  were  not 
on  the  brick  pavement,  but  between  the 
pavement  and  the  curbing,  and  one  witness 
says  some  were  in  the  street.  The  evi- 
dence shows   that  there   was  at  least  one 
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eurved  rail,  and  for  the  plaintiff  it  was 
made  to  appear  that  one  end  of  this  curved 
rail  came  within  5  or  6  inches  of  the  brick 
pavement. 

On  the  day  of  the  accident,  which  was 
Sunday,  and  about  11  in  the  forenoon,  the 
deceased  was  walking  north  on  the  brick 
portion  of  the  sidewalk,  leisurely  smoking 
a  cigar,  when,  according  to  plaintiff's 
theory,  he  started  across  in  a  northeast 
direction  to  a  drug  store  on  the  opposite 
side  of  the  street,  where  he  had  occasion- 
ally traded,  when  he  stumbled  and  fell,  the 
back  of  his  head  striking  the  sharp  edge 
of  one  of  these  rails,  which  cut  a  gash  there- 
in back  of  the  left  ear,  and  from  the  shock 
-of  this  blow  he  then  and  there  within  a 
few  minutes  died.  Plaintiff's  theory  is  that 
his  foot  struck  this  curved  rail,  and  that  as 
he  stumbled  forward  he  reached  for  a  tree 
near  by,  and,  whether  he  grasped  the  tree 
OT  not,  he  so  checked  the  forward  move- 
ment as  to  be  thrown  backward  in  a  man- 
ner to  strike  the  rail  as  aforesaid.  An 
autopsy  was  held,  and  from  that  it  was  de- 
veloped that  deceased  was  sulTering  from 
Bright's  disease.  Defendants'  witnesses  say 
deceased  was  walking  in  the  middle  of  the 
brick  pavement,  when  all  at  once  he  began 
to  stagger,  as  a  drunken  man,  and  finally 
fell  upon  this  rail.  They  also  say  he  tried 
to  catch  to  the  tree,  and  one  of  them  seemed 
to  think  his  hand  touched  the  tree.  The 
medical  testimony,  as  is  usual  in  such 
cases,  differs  widely,  save  and  except  that 
the  deceased  had  Bright's  disease.  Plain- 
tiff's medical  testimony  was  that  it  was 
chronic,  and  deceased  might  have  lived  for 
some  time  but  for  the  shock  of  the  blow. 
On  the  other  hand,  defendants'  experts  were 
of  the  opinion  that  deceased  was  practi- 
cally a  dead  man  before  he  struck  the  iron 
rail.  Defendants  also  proved  that  several 
months  prior  thereto  the  deceased  had  been 
attacked  by  dizziness  in  the  court  room 
during  the  trial  of  a  case,  and  remained  at 
home  some  two  or  more  weeks  thereafter. 
On  the  other  hand,  it  is  shown  that  on  the 
morning  of  the  accident  the  deceased  was 
hale  and  hearty  as  usual,  being  a  man  of 
strong  physique,  although  advanced  in 
years;  that  he  ate  his  breakfast  as  usual, 
and  after  reading  the  morning  papers  start- 
ed down  town.  He  had  gone  but  a  few 
blocks  when  the  end  came. 

The  trial  resulted  in  a  verdict  and  judg- 
ment for  the  plaintiff  in  the  sum  of  $5,000, 
from  which  both  defendants  have  duly  ap- 
pealed. This,  in  a  general  way,  states  the 
case. 

Defendants  press  with  great  force  the 
failure  of  the  trial  court  to  give  their  re- 
spective peremptory  instructions,  offered 
both  at  the  end  of  plaintiff's  case  and  at 
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the  end  of  the  whole  case.  The  disposi- 
tion of  the  several  points  made  against 
the  trial  court  for  this  failure  will  require 
more  details  of  the  evidence,  but  these  we 
will  give  in  the  course  of  the  opinion. 

1.  There  are  some  matters  upon  the  ques- 
tion of  the  demurrers  to  the  testimony 
which  are  common  to  both  defendants,  and 
others  which  only  go  to  one  or  the  other 
of  them.  To  better  understand  the  ques- 
tions, we  will  state  the  character  of  the 
answers.  The  street  railway  filed  a  simple 
general  denial.  The  city  admitted  its  cor- 
porate capacity,  and  denied  all  other  al- 
legations of.  the  petition  in  the  first  para- 
graph of  its  answer,  and  in  the  second 
paragraph  was  the  usual  plea  of  contribu- 
tory negligence. 

It  is  first  urged  that  there  is  no  proof 
that  Charlotte  street  was  one  of  the  public 
streets  of  Kansas  City,  or  was  within  the 
corporate  limits  of  said  city.  This  would 
be  a  very  serious  question  were  it  not  for 
the  conduct  of  counsel  throughout  the  trial, 
and  even  later  in  this  court.  In  the  very 
recent  case  of  Vonkey  v.  St.  Louis,  219  Mo. 
37,  117  S.  W,  733,  we  had  occasion  to  con- 
demn this  method  of  trying  a  case.  We 
there  said:  "There  are  at  least  two  good 
reasons  for  sustaining  the  action  of  the 
trial  court  in  this  cause.  In  the  first  place, 
there  are  three  streets  mentioned  in  the 
evidence,  to  wit,  Ewing  avenue,  Washing- 
ton avenue,  and  Locust  street,  as  being  at 
or  near  the  locus  of  the  accident.  One  wit- 
ness, Fraudenstein,  testified:  *I  am  in 
the  laundry  business,  2907  Pine  street.  I 
have  lived  there  for  about  thirty -five  years. 
I  know  the  locality  of  Ewing,  between 
Washington  avenue  and  Locust  street.  It 
has  asphaltum  on  the  street.  I  know  it  to 
be  a  street  at  least  twenty-five  years.'  This 
is  all  we  find  in  the  entire  record  as  to 
whether  or  not  these  streets  are  in  the  citv 
of  St.  Louis,  or  that  the  accident  occurred 
within  the  corporate  limits  of  the  city  of 
St.  Louis.  Counsel  for  plaintiff  seem  to 
have  proceeded  upon  the  theory  that  not 
only  the  lawyers  engaged  in  the  case  knew 
that  the  streets  were  in  the  city  of  St. 
Louis,  and  therefore  the  accident  occurred 
in  said  city,  but,  further,  that  both  the 
trial  court  and  this  court  were  fully  ad- 
vised as  to  the  locus  of  the  accident  and 
these  streets.  The  trial  eourt  could  not 
take  judicial  cognizance  of  the  fact  that 
these  three  streets  were  within  the  corpo- 
rate limits  of  the  city  of  St.  Louis.  This 
was  a  matter  of  proof,  and  the  issue  was 
made  by  the  general  denial.  Nor  can  this 
court  take  judicial  cognizance  of  such  fact, 
if  it  be  a  fact.  For  this  reason,  if  for  no 
other,  the  demurrer  to  the  evidence  was 
properly  sustained.     This  loose  method  of 
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trying  cases  m  the  large  cities  should  be 
stopped.  A  few  lines  of  testimony  or  a 
short  admission  in  the  record  will  suffice, 
but  we  cannot  strain  the  doctrine  of  judi- 
cial cognizance  to  the  extent  of  entertaining 
judicial  knowledge  fit  the  existence  of 
streets  in  municipalities,  and  will  not  do 
so.'*'  In  that  case  the  trial  court  had  forced 
a  nonsuit,  and  plaintifT  appealed.  There, 
of  course,  were  not  the  things  in  the  con- 
duct of  the  case,  showing  that  both  sides 
assumed  that  the  street  was  one  under  the 
control  and  in  the  possession  of  the  city, 
as  in  this  case.  The  city,  in  the  case  at 
bar,  only  raises  the  question  in  the  reply 
brief.  In  its  first  brief,  the  city  says: 
**nie  sidewalk  constructed  by  the  city  for 
the  use  of  pedestrians  was,  at  the  time, 
absolutely  safe,  and  the  obstruction  on  the 
parking  was  in  plain  view,  and  all  the  con- 
ditions were  perfectly  obvious  to  the  de- 
ceased." 

The  defendant  railway,  as  tending  to  show 
its  attitude  in  the  matter,  asked  the  follow- 
ing instruction:  "Tlie  court  instructs  the 
jury  that  the  petition  in  this  case  charges 
that  the  defendants,  Kansas  City  and  the 
Metropolitan  Street  Railway  Company,  care- 
lessly and  negligently  permitted  certain 
iron  rails  to  remain  on  the  sidewalk  on  the 
west  side  of  Charlotte  street  at  a  point 
about  187  feet  south  of  Twelfth  street, 
which  rendered  said  sidewalk  unsafe  and 
dangerous  for  travel  thereon,  and  that 
Blake  L.  Woodson  was,  by  reason  of  said 
condition,  thrown  to  the  ground  and  killed. 
The  court  instructs  you  that  if  you  be- 
lieve that  this  contention  on  the  part  of 
the  plaintiff  be  true,  then  both  the  de- 
fendants are  liable;  but  if  you  should  be- 
lieve that  the  defendant  Metropolitan  Street 
Railway  Company  negligently  placed  said 
rails  upon  said  sidewalk,  and  that  the  city 
negligently  permitted  them  to  remain  there, 
then  the  plaintiff  cannot  recover  in  this 
case,  and  your  verdict  will  be  for  the  de- 
fendants." Other  things  throughout  the 
record  might  be  cited  as  tending  to  show 
that  both  sides  in  the  trial  of  this  case 
assumed  that  Charlotte  street  was  within 
the  corporate  limits  of  Kansas  City,  and 
was  a  public  street  over  which  the  said 
city  was  exercising  control.  In  this  the 
facts  are  different  from  the  Vonkey  Case, 
supra.  We  are  of  opinion  that  there  is 
clear  evidence  in  this  record  that  both  sides 
assumed  Charlotte  street  to  be  a  public 
street  under  the  control  of  the  city,  and, 
such  being  the  situation,  counsel  will  not 
be  permitted  to  change  attitude  in  this 
court.  This  contention  will  be  ruled  agiiinst 
the  defendant.  Knight  v.  Kansas  City, 
113  Mo.  App.  561,  87  S.  W.  1192.  We  re- 
peat, however,  that  courts  cannot  take  ju- 
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dicial  notice  of  the  location,  tlie  use,  and 
control  of  streets,  and  whilst,  under  the 
peculiar  state  of  this  record,  we  find  that 
both  sides  assumed  these  things  to  be  true 
and  as  proven,  yet  this  loose  method  of 
trying  cases  was  properly  condemned  in  the 
Vonkey  Case,  supra,  and  would  be  held 
fatal  to  this  case  but  for  the  reason  ua- 
signed  above. 

2.  Point  was  made  in  the  argument  be- 
fore this  court  that  the  obstruction  com- 
plained of  was  not  on  the  sidewalk,  aod 
therefore  there  is  a  variance  between  the 
pleading  and  proof.  It  should  be  noticed 
that  the  petition,  a  part  of  w^hich  is  in 
the  statenient  quoted,  does  say  that  it  was 
the  duty  of  the  defendant  city  to  keep  Char- 
lotte street  and  the  sidewalk  in  question 
free  of  obstructions;  but  when  the  petition 
gets  to  the  point  of  charging  the  negligent 
act,  it  leaves  out  the  street,  and  confines 
the  negligent  act  to  an  obstruction  of  the 
sidewalk.  The  language  used  in  this  con- 
nection is:  "That  on  or  about  the  16th 
day  of  March,  3902,  the  sidewalk  upon  the 
west  side  of  Charlotte  street  .  .  .  was 
unsafe  and  dangerous  in  this:  that  defend- 
ants had  placed  and  permitted  to  remain 
thereon  a  large  number  of  iron  or  steel 
rails  lying  in  various  positions  upon  said 
sidewalk  and  forming  a  dangerous  obstruc- 
tion to  travel  thereon;  that  said  sidewalk 
was  in  such  dangerous  condition  upon  said 
day,  and  had  been  for  a  long  period  of 
time,"  etc. 

It  thus  appears  that  tlie  obstruction 
charged  is  one  upon  the  sidewalk,  and  not 
elsewhere.  The  variance  urged  is  that  the 
proof  shows  that  the  obstruction  was  not 
on  the  sidewalk,  but  on  the  parking  be- 
tween the  sidewalk  and  the  curbing.  VV^e 
are  not  impressed  with  this  contention.  As 
distinguished  from  the  street  proper,  all 
of  the  space  between  the  curb  line  might 
be  denominated  the  sidewalk.  In  this 
instance,  and  in  many  instances,  a  space 
of  level  grass  plot  was  left  upon  each  side 
of  the  brick  walk.  Yet  it  would  not  do  to 
say  that  these  strips  were  witlidrawn  from 
public  use,  except  so  far  as  the  city  had 
exercised  its  right  to  place  things  of  orna- 
ment or  public  use  therein,  in  which  case 
the  traveler  on  or  across  the  spaces  would 
be  bound  by  the  uses  to  which  the  city 
had  thus  placed  the  spaces,  and  would  have 
only  the  right  to  use  them  subject  to  the 
uses  theretofore  properly  fixed  thereon  by 
the  city.  Trees  might  be  planted  at  such 
places;  a  hydrant  might  be  placed  there; 
in  fact,  anything  of  this  character;  and 
the  traveler  would  have  to  use  the  spaces 
with  the  inconveniences  and  risks  thus  im- 
posed. It  has  been  said  that  the  word 
"sidewalk'*   has  no   strict   legal   interpreta- 


1900. 


WOODSON  V.  METROPOLITAX  STREET  R.  CO. 


»;n 


tion,  and  what  constitutes  the  sidewalk,  as 
contradistinguished  from  the  street  mudt  be 
determined  from  the  facts.  Porter  v.  War- 
ing, 69  N.  Y.  250;  Graham  v.  Albert  Lea, 
48  Minn.  203,  60  N.  W.  1108.  It  is  usually 
recognized  as  that  part  of  the  street  upon 
either  side  thereof  that  has  been  arranged 
for  foot  passengers,  and  not  intended  for 
use  by  vehicles  and  horsemen.  In  Elliott 
on  Roads  &  Streets,  2d  ed.  §  20,  it  is  said: 
"There  are  cases  in  which  the  term  'street' 
will  be  construed  to  mean  only  that  part 
of  the  way  which  lies  between  the  parts 
especially  intended  for  footmen.  These 
parts  are  usually  placed  on  either  side  of 
the  way  and  are  commonly  called  side- 
walks. It  often  becomes  important  to  dis- 
tinguish between  the  part  of  the  way  in- 
tended for  horsemen  and  vehicles,  and  that 
part  intended  especially  for  the  use  of  pe- 
destrians, and  the  term  'sidewalks'  has  come 
to  be  generally  used  in  this  country  for 
the  purpose  of  designating  this  part  of  the 
way;  and  as  the  term  is  an  expressive  and 
convenient  one,  it  is  likely  to  find  a  perma- 
nent place  in  legal  terminology."  And  in 
Wabash  R.  Co.  v.  De  Hart,  S2  Ind.  App.  65, 
65  N.  E.,  loc.  cit.  193,  the  term  is  thus  de- 
fined: "Ttie  word  'sidewalk'  has  a  well-un- 
derstood meaning.  We  understand  ea  vi 
termini,  that  a  part  of  the  street  is  meant. 
It  is  the  public  way,  generally  somewhat 
raised,  especially  intended  for  pedestrians, 
and  adapted  to  their  use,  usually  con- 
structed in  this  country  as  a  part  of  a 
street,  at  or  along  the  side  of  the  part  there- 
of especially  designed  and  constructed  for 
the  passage  of  vehicles  and  animals;  there 
being  often,  if  not  generally,  a  gutter,  also 
constituting  a  portion  of  the  street,  be- 
tween such  parts;  and  when  a  sidewalk  is 
spoken  of  as  .being  on  a  specific  side  of  a 
designated  street,  it  is  to  be  understood  to 
be  a  part  so  reserved  of  that  street,  at  or 
Along  the  specific  side  of  the  roadway." 
We  are  of  the  opinion  that  all  of  that  por- 
tion of  the  street  from  the  building  line 
to  the  curbing  can  properly  be  called  the 
sidewalk  of  Charlotte  street.  Pedestrians 
have  a  right  to  use  it  all  unless  some  por- 
tion thereof  is  specially  restricted  by  ordi- 
nance. This  use  was  fully  recognized  in 
the  case  of  Augusta  v.  Tliarpe,  113  Ga.,  loc. 
cit.  168,  38  S.  E.  389.  This  contention  is 
therefore  ruled  against  the  defendants. 

3.  It  is  next  contended  that  the  demur- 
rers should  have  been  sustained  because 
that  the  alleged  obstruction  was  open  and 
obvious,  and  the  deceased  was  guilty  of 
contributory  negligence  in  undertaking  to 
pass  from  the  brick  sidewalk  to  the  street 
over  such  obstruction.  It  was  a  bright  fore- 
noon. The  sun  was  shining,  but  the  day 
was  windy.  Defendants  urge  that  if  de- 
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ceased  was  not  afTected  at  the  time  by 
dizziness  resulting  from  his  disease,  he  was 
clearly  guilty  of  such  contributory  negli- 
gence as  will  bar  plaintiff's  recovery,  and 
they  further  say  that  if  he  was  thus  af- 
fected, and  fell  by  reason  thereof,  and  was 
injured  on  the  rails,  that  such  a  case  was 
not  one  which  could  have  reasonably  been 
anticipated  as  the  result  of  the  alleged  negli- 
gence, and  on  that  score  the  demurrers, 
should  have  been  sustained.  The  plaintiff 
challenges  both  contentions.  Of  these, 
therefore,  in  their  order. 

(a)  If  deceased  was  at  himself,  and  un- 
dertook to  cross  over  at  the  point  of  this 
obstruction,  was  he  guilty  of  contributory 
negligence  as  a  matter  of  law?  Usually 
contributory  negligence  is  a  question  for 
the  jury,  but  there  are  many  cases  where 
the  evidence  is  so  much  one  way  that  it 
becomes  the  duty  of  the  trial  court  to  de- 
clare the  conduct  negligent  as  a  matter  of 
law.  Is  this  such  a  case?  We  think  so. 
It  appears  that  this  street  was  on  the 
route  of  deceased  from  his  home  to  the 
city.  His  nephew,  who  lived  with  him, 
used  the  street.  It  appears  that  the  de- 
ceased was  in  the  habit  of  stopping  and  buy- 
ing cigars  at  a  drug  store  across  and  a 
little  north  from  the  place  of  injury.  His 
residence  was  but  a  short  distance  there- 
from, and  he  had  resided  at  the  one  place 
for  seventeen  years.  This  pile  of  railroad 
rails  had  been  there  for  at  least  five  months, 
if  not  much  longer.  At  that  season  of  the 
year  the  grass  had  not  grown  up  on  the 
little  plot  between  the  bricks  and  the  curb. 
The  pile  of  rails  was  such  an  obstruction 
as  could  have  been  seen  had  deceased  been 
in  the  exercise  of  ordinary  care  for  his 
own  protection.  Even  grant  it  that  it 
was  his  desire  to  go  to  this  drug  store  (of 
which  fact  there  is  no  evidence,  but  is  a 
mere  surmise  in  the  case),  yet  he  had  two 
ways  open  to  him, — one  a  dangerous  one, 
the  other  a  safe  one.  By  going  up  the  brick 
sidewalk,  which  was  unobstructed,  to  a 
point  beyond  the  pile  of  rails,  he  could 
have  crossed  with  safety. 

In  the  case  of  W^heat  v.  St.  Louis,  179 
Mo.,  loc.  cit.  581,  682,  64  L.R.A.  292,  78 
S.  W.  792,  this  court  said:  "In  short,  the 
rule  is  supported  not  only  by  the  almost 
universal  trend  of  authority,  both  English 
and  American,  but  also  by  the  plainest  prin- 
ciples of  right  and  justice.  While  tlie  city 
owes  the  citizen  the  duty  to  keep  the  high- 
ways reasonably  safe  for  persons  to  pass 
over,  the  citizen  owes  the  city  the  duty 
to  use  his  God-given  senses,  and  not  to  run 
into  obstructions  that  he  is  familiar  with, 
or  which  by  the  exercise  of  ordinary  care 
he  could  discover  and  easily  avoid.  And' 
while  the  city  may  be  negligent  in  the  dis- 
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charge  of  its  duty,  the  citizen  may  also  be 
negligent  in  the  discharge  of  his  duty. 
And  if  both  are  negligent  and  their  negli- 
gence contributes  to  the  injury,  there  can 
be  no  recovery.  And  if  the  plaintiff's  negli- 
gence necessarily  contributes  to  the  hap- 
pening of  the  injury,  there  can  be  no  re- 
covery," To  a  like  effect  is  Kaiser  v.  St. 
Louis,  186  Mo.,  loc.  cit.  374,  84  S.  W.  21 : 

**Moreover,  the  plaintiff  had  driven  along 
that  particular  part  of  the  street  every  day 
for  at  least  ten  days,  and  he  therefore  knew, 
or  could  have  Jcnoicn  by  the  exercise  of  or- 
dinary care,  that  the  pile  of  earth  was 
there,  and  as  it  was  no  larger  than  a 
bucket,  he  could  have  easily  avoided  it,  if 
he  had  used  his  senses  and  the  degree  of 
care  that  is  required  of  one  who  drives  a 
wagon  on  a  public  highway." 

The  italics  in  the  foregoing  quotations 
are  ours.  We  simply  desire  to  impress 
that  it  is  the  duty  of  a  traveler  to  exer- 
cise ordinary  care  in  traveling  upon  the 
public  highways. 

Again  in  Coffey  v.  Carthage,  186  Mo., 
loc.  cit.  585,  85  S.  W.  635,  the  rule  of  con- 
duct of  a  traveler  upon  the  highway  or 
sidewalk  (in  that  case  a  sidewalk)  is  thus 
stated : 

"The  law  upon  this  proposition  may  thus 
be  briefly  stated:  If  plaintiff  had  no  knowl- 
edge of  the  defect  or  hole  in  the  sidewalk, 
then  she  had  the  right  to  assume  that  the 
sidewalk  was  in  a  reasonably  safe  condi- 
tion.  But  while  she  was  entitled  to  act 
upon  this  assumption,  still  she  must  exer- 
cise that  degree  of  care  and  caution  in  walk- 
ing on  said  sidewalk  which  a  prudent  per- 
son ordinarily  employs  under  similar  cir- 
cumstances. If,  by  the  exercise  of  a  rea- 
sonable degree  of  care  and  caution,  she 
could  have  discovered  the  defect  or  hole  in 
the  sidewalk,  and  avoided  the  injury,  it 
was  incumbent  upon  her  to  do  so;  and  if 
she  failed  to  comply  with  this  duty  that 
every  citizen  owes  the  city,  and  proceeded 
carelessly  and  without  paying  any  atten- 
tion to  where  she  was  walking,  then  there 
can  be  no  recovery." 

In  Cohn  v.  Kansas  City,  108  Mo.,  loc. 
cit.  393,  18  S.  W.  974,  Judge  Black  said: 
"Wliile  in  general  it  is  for  the  jury  to  say 
whether  the  plaintiff  used  ordinary  care, 
and  this  question  they,-  are  to  determine 
from  all  the  circumstances,  still  it  often  oc- 
curs that  the  court  may  declare  the  plain- 
tiff wanting  in  due  care  on  given  facts. 
One  who  attempts  to  cross  over  a  sidewalk 
as  part  of  a  road,  known  to  him  to  be  dan- 
gerous, when  the  dangerous  place  could 
have  been  easily  avoided,  as  bj'  passing 
around  it,  or  taking  another  side  of  the 
road,  is  wanting  in  due  care,  and  the  court 
may  so  say  as  a  matter  of  law." 
60  L.R.A.(N.S.) 


Tlie   Iowa  court  puts  the  rule  thus  in 
the   case   of   Yahn   v.   Ottumwa,   60   Iowa, 
loc.  cit.  433,  15  N.  W.  259:     "It  was  not 
claimed  that  the  husband's  attention  was 
in    any    manner    diverted    from    properly 
driving  the  team  after  he  took  his  seat  in 
the  wagon.    The  accident  happened  in  broad 
daylight.     Now,   if  the   stone  was  in   full 
view  of  the  husband  when  he  started  the 
team,  it  was  his  plain  duty  to  have  seen 
and   avoided   it.     The  defendant  requested 
the  court  to  instruct  the  jury  that  'it  waa 
the  duty  of  the  plaintiff's  husband  to  use 
care  in  driving,  and  to  look  where  he  was 
driving,  and  to  avoid  all  obstacles  which 
were    dangerous    in    their    character,    and 
which  were  plainly  visible  and  not  obscured, 
and  if  he  failed  to  do  so,  and  the  plaintiff 
was  thereby   injured,   then  she  cannot  re- 
cover.'    This  instruction  was  refused.     We 
think  this,  or  some  other  explicit  instruc- 
tion  applicable   to   this  view   of  the  facts 
of  the  case,  should  have  been  given.    Where 
an   obstruction   is   in   the  .street   in   plain 
view  of  the  driver  of  a  vehicle,  and  his  at- 
tention is  in  no  manner  diverted,  so.  as  to 
excuse  him  for  not  seeing  the  obstruction, 
and  he  drives  against  it  or  into  it,  he  is 
clearly  guilty   of  contributing  proximately 
to  any  injury  which  may  result." 

It  is  not  worth  while  going  to  other 
states  for  authority.  The  rule  could  not 
be  more  clearly  stated  than  in  the  Coffey 
Case,  supra,  as  to  the  duty  of  travelers  to 
exercise  ordinary  care  in  walking  Qver  side- 
walks. Now  plaintiff's  testimony  shows 
that  these  rails  were  easily  seen,  and  that 
deceased  was  leaving  the  usual  pathway  to 
go  upon  that  part  of  the  space  not  espe- 
cially prepared  for  travel,  although  de- 
ceased had  the  right  to  travel  it.  We  are 
satisfied  that,  if  deceased  was  at  himself  at 
the  time,  the  exercise  of  ordinary  care  up- 
on his  part  would  have  avoided  the  ac- 
cident. The  cases,  supra,  are  the  latest 
utterances  of  this  court  upon  the  ques- 
tion, and  it  would  serve  no  good  purpose 
to  further  review  the  case  law  of  the  state, 
or  of  other  states.  To  the  mind  of  the 
writer  it  would  appear  that  these  last  ex- 
pressions of  the  court  lose  sight  of  the  idea 
that  a  pedestrian  can  assume  whilst  walk- 
ing over  a  sidewalk  that  the  city  has  per- 
formed its  duty,  and  that  the  sidewalk  is 
reasonably  safe  for  travel.  But  both  divi- 
sions of  the  court  have  concurred  in  the 
doctrine  of  these  late  cases,  and  we  feel 
that  they  should  be  followed. 

(b)  But  plaintiff  urges  that,  concede  it 
to  be  true,  as  defendants  say,  and  as  their 
evidence  strongly  tended  to  prove,  that  de- 
ceased became  affected  and  staggered  from 
the  brick  walk  to  tlie  sodded  portion  there- 
of,  and  in  that  condition  received  an  in- 
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jurj'  which  naatencd  his  death,  yet  plain- 
tiff is  entitled  to  recover.  We  shall  con- 
sider this  question,  first,  upon  the  merits 
of  the  contention  witiiout  reference  to  the 
pleadings.  We  start  with  the  proposition 
that,  under  the  evidence,  there  was  a  dan- 
gerous obstruction  upon  the  sidewalk,  and 
the  same  had  been  there  for  such  length  of 
time  that  the  law  presumes  notice  upon  the 
part  of  the  city,  and  for  that  reason  its 
maintenance  there  at  the  date  of  the  ac- 
cident was  negligence  upon  the  part  of  the 
city.  As  to  the  other  defendant,  we  will 
discuss  that  later.  Now,  under  these  facts, 
with  a  part  of  the  sidewalk  negligently 
obstructed  by  the  city,  let  us  proceed  with 
proper  caution  to  get  the  case  properly 
stated  upon  the  theory  that  deceased  was 
overcome  by  vertigo  or  some  other  condi- 
tion superinduced  by  disease  which  was 
preying  upon  his  vitals.  Tlie  case  made 
may  be  thus  stated: 

Deceased  was  leisurely  walking  along  on 
that  portion  of  the  sidewalk  which  had 
been  paved,  and  which  was  not  obstructed. 
Suddenly  he  is  seized  with  vertigo  or  some- 
thing of  that  character.  In  his  despera- 
tion he  staggers  toward  the  little  tree  and 
tries  to  grasp  it,  but  fails,  and  falls  upon 
the  obstruction  negligently  there  maintained 
by  defendant  city.  He  strikes  his  head  with 
such  force  as  to  cut  through  to  the  skull 
bone  for  the  length  of  an  inch  and  a  half. 
The  plaintiff's  physicians  say  that  the  shock 
from  that  blow  was  the  cause  of  his  death 
at  that  immediate  time;  that  whilst  sub- 
sequently he  would  inevitably  have  been 
overcome  by  the  disease,  but  that  the 
symptoms  revealed  were  not  such  as  to 
indicate  this  earlv  demise,  save  and  ex- 
cept  as  the  diseased  condition  was  aug- 
mented by  the  shock.  I'nder  the  evidence, 
but  for  the  obstruction,  the  fall  of  de- 
ceased would  have  been  upon  the  soft  grass- 
plot.  Under  these  facts,  is  there  liability 
upon  the  part  of  the  city?  The  city  says 
not,  because  it  was  an  injury  which  was 
not  to  be  reasonably  anticipated  as  a 
sequence  to  its  nep^ligent  act.  Is  this  true? 
Under  these  facts,  it  cannot  be  said  that 
deceased  was  negligent.  A  man  blinded  by 
vertigo,  or  suffering  from  some  other  sim- 
ilar condition,  cannot  be  said  to  be  negli- 
gent if  he  grasps  for  support  a  little  tree 
planted  by  the  city  in  a  portion  of  the  side- 
walk. The  proximate  cause  of  his  injury 
could  consist  of  two  acts,  one  coming  from 
him  in  a  dazed  condition,  and  not  negli- 
gent, and  one  coming  from  the  city,  in 
permitting  an  obstruction  upon  the  side- 
walk which  act  was  negligence.  It  oft- 
times  occurs  that  the  proximate  cause  of 
an  injury  is  of  double  character.  In  other 
words,  there  may  be  two  or  more  causes 
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uniting   to    produce   the    injury.      In    such 
case,   if  the  act  of  the  plaintiff,  which  is 
one  of  the  causes,  is  not  negligent,  and  the 
act  of  the   defendant,   which    is   the  other 
of  such  causes,  is  negligent,  then  there  can 
be  a  recovery  by  the  injured  party  or  the 
one  to  whom  the  cause  of  action  goes,  if 
death  results  from  the  injury.     Musick  v. 
Jacob  Dold  Packing  Co.  68  Mo.  App.  322. 
This  case  was  discussed  and  approved  by 
this  court   in   IIuss   v.   Heydt   Bakery   Co. 
210  Mo.,  loc.  cit.  63,  108  S.  W.  66.     It  is 
true    that    we    distinguished    the    Musick 
Case  from  the  Huss  Case,  but  we  fully  rec- 
ognized   the    soundness    of    the    law    an- 
nounced  in   the   Musick   Case.     In   distin- 
guishing the  cases  we  used  this  language: 
"Here   we   have   a   record  full  of  evidence 
that  the  plaintiff  had  neglected  one  of  his 
duties  in  permitting  the  passageway  to  be- 
come slippery.     ITie  slippery  condition  oc- 
casioned his  fall,  and,   as  a  result  of  the 
fall,   his   injury.     Tlie   case  is  not  on   all 
fours  with  Musick  v.  Jacob  Dold  Packing 
Co.  supra,  relied  upon  by  the  plaintiff.    In 
the  Musick  Case  the  fall  of  plaintiff  was 
occasioned  by  a  slippery  floor,  and,  by  the 
fall,  the  plaintiff  was  thrown  into  an  un- 
covered   vat    of    hot    water    and    burned. 
There  was  no  evidence  in  that  record   to 
the  effect  that  the  slippery  condition  was 
the  result  of  a  neglect  or  failure  upon  the 
part  of  Musick,   and  therein   lies   the  dis- 
tinction between  that  case  and  the  case  at 
bar.      In    other    words,    Musick    had    been 
guilty  of  no  negligence  which   contributed 
to  his  own   injury,   as  a  proximate  cause 
thereof,  or  as  one  of  the  proximate  causes 
thereof.     Here  the  jury  could  readily  find 
that   the   fall   upon   the   slippery   floor,   at 
least   one  of  the   proximate  causes  of  the 
injury,    was   occasioned   by   the   neglect   of 
the  plaintiff,  and  in  that  way  his  own  neg- 
lect    contributed     to     the     jury     received, 
and  was  one  of  the  producing  causes  there- 
of.    There  mav  be  a  combination  of  causes 
producing  an  injury.     In  this  case,  but  for 
the    slippery    floor     (a    condition    superin- 
duced  by  the  negligence  of  the  plaintiff), 
there  would  have  been  no  fall,  and  conse- 
quently no  injury.    On  the  other  hand,  there 
might  have  been  the  fall  and  no  consequent 
injury,    had    the   machinery   been    guarded. 
Tlie  injury  was  not,  therefore,  entirely  de- 
pendent upon  one  cause,  but  upon  a  result 
of  the  two  combined,  one  of  which  was  the 
product  of  plaintiff's  neglect  of  duty  and 
want  of  due  care  for  his  own  safety." 

In  the  case  at  bar,  if  tb^i  plaintiff  fell 
for  the  reasons  urged  by  defendants,  there 
was  no  negligence  in  this  act,  which  was 
one  of  the  two  causes  which  produced  the 
injury.  The  other  contributing  cause  is 
practically  the  conceded  negligence  of  the 
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city.  So  that,  on  the  evidence  introduced 
by  defendant,  plaintiff  was  entitled  to  re- 
cover, if  the  result  was  one  which  could 
have  reasonably  been  anticipated  to  flow 
from  the  negligent  act.  Because  deceased 
was  diseased,  he  was  not  precluded  from 
walking  upon  the  sidewalk.  Nor  is  it  a 
stretch  of  imagination  to  say  that  the  city 
must  know  that  afflicted  persons  of  all 
kinds  walk  upon  sidewalks.  This  court 
has  taken  broad  grounds  as  to  what  cases 
may  be  considered  as  falling  within  the 
rule  of  reasonable  anticipation  of  results 
from  negligence  in  different  cases.  In  Dean 
V.  Kansas  City,  St.  L.  &  C.  R.  Co.  199  Mb. 
386,  97  S.  W.  910,  we  have  a  case  where 
the  defendant  had  negligently  overloaded 
the  tender  of  its  engine  with  coal,  and  in 
speeding  along  its  tracks  a  lump  thereof 
was  thrown  off  and  struck  and  injured  the 
plaintifT's  knee.  We  held  defendant  liable. 
In  so  doing  we  approved  a  rule  of  law  an- 
nounced by  the  Iowa  court.  In  that  case 
(199  Mo.,  loc.  cit.  411),  we  said:  "The 
fact  that  the  effect  in  this  case  was  some- 
what unusual  cannot  defeat  a  recovery.  The 
fact  that  but  few  accidents  of  this  sort  are 
recorded  in  the  books  cannot  save  the  situa- 
tion for  defendant;  for  it  is  self-evident 
that  the  question  of  injury  to  a  man's  knee 
from  a  flying  chunk  of  coal  depends  alone 
upon  the  coal  and  the  knee  coming  in  con- 
tact. If  the  knee  was  not  there,  the  knee 
would  not  be  injured ;  if  the  knee  was  there, 
then  it  is  another  story.  In  this  case  both 
the  man  and  his  knee  were  at  a  proper 
place,  at  a  place  defendant's  lessee  had 
reason  to  anticipate  their  presence.  The 
rule  of  law  controlling  in  this  particular 
is  thus  formulated:  'The  liability  of  a 
person  charged  with  negligence  does  not 
depend  on  the  question  whether,  with  the 
exercise  of  reasonable  prudence,  he  could 
or  ought  to  have  foreseen  the  very  injury 
complained  of,  but  he  may  be  held  liable 
for  anything  "which,  after  the  injury  is  com- 
plete, appears  to  have  been  a  natural  and 
probable  consequence  of  his  act  or  omis- 
sion.' Fishburn  v.  Burlington  &  N.  W.  R. 
Co.  127  Iowa,  loc.  cit.  492,  103  N.  W.  485  et 
seq.,  and  cases  cited." 

The  doctrine  of  this  case  was  cited  with 
approval  by  the  court  in  banc  in  Zies  v.  St. 
Louis  Brewing  Asso.  205  Mo.,  loc.  cit.  651, 
104  S.  W.  99.  Upon  this  theory,  we  believe, 
there  is  substance  in  plaintiff's  claim,  the 
cause  is  one  which  should  be  submitted  to 
a  jury.  But  it  does  not  follow  from  this 
that  it  was  properly  submitted  under  the 
pleadings   and   instructions  herein. 

(c)  But  grant  it  that  there  is  a  right  to 
have  the  jury  pass  upon  this  theory  of  the 
cuse,  can  this  verdict  and  judgment  stand? 
We  think  not.  Plaintiff,  neither  by  her 
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petition  nor  instructions,  presents  this 
theory  to  the  jury.  Even  if  it  be  said  that 
the  petition  is  broad  enough  to  cover  this 
theory  of  the  case,  and  we  hardly  think  it  is, 
yet  the  instructions  for  the  plaintiff,  and 
upon  which  the  verdict  was  procured,  pre- 
sented no  such  theory.  We  have  recently 
had  occasion  to  review  such  a  condition  in 
the  case  of  Degonia  v.  St.  Louis,  I.  M.  &  S. 
R.  Co.  224  Mo.  564,  123  S.  W.  807.  That 
case  is  so  recent,  and  being  from  the  court 
in  banc  after  full  consideration  of  two 
opinions  from  division,  that  we  will  not  go 
over  the  matter  again  here.  For  the  rea- 
sons expressed  fully  in  that  case,  this  ver- 
dict and  judgment  should  not  be  affirmed; 
but  we  are  of  opinion  that  the  case  should 
not  be  reversed  outright,  but  that  it  should 
be  reversed  and  remanded,  in  order  that  it 
might  be  proceeded  with  in  accordance  with 
the  views  herein  expressed,  and  if  need  be, 
that  the  petition  may  be  amended  so  as  to 
include  the  theory  of  the  case  discussed  in 
this  paragraph. 

4.  The  defendant  railway  urges  that 
there  is  no  evidence  that  the  rails  which 
occasioned  the  injury  were  put  there  by  it, 
and  for  that  reason  its  demurrer  should  have 
been  sustained.  Plaintiff,  to  prove  that  fact, 
placed  upon  the  stand  one  of  this  defendant's 
employees,  and  the  evidence,  when  consid- 
ered as  a  whole,  is  not  of  much  probative 
force.  It  is  extremely  questionable  as  to 
whether  the  plaintiff  had  sufficiently  con- 
nected this  defendant,  but  inasmuch  as  we 
have  concluded  to  remand  the  case,  we 
reserve  that  question  and  leave  it  open  for 
proof  upon  a  new  trial. 

The  above  conclusions  obviate  the  dis- 
cussion of  other  points  made.  The  judg- 
ment is  reversed  and  cause  remanded,  to  be 
further  proceeded  with  in  accordance  with 
the   views    hereinabove   expressed. 

All    concur,    except    Woodson,   J.,    not 

sitting. 

•       ■        ■ 

Petition  for  rehearing  denied. 
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RE      ESTATE      OF      DAVID      HERMAN 
LANDO.  Deceased. 


ADOLF  LANDO,  Respt., 

V. 

IDA  LANDO,  Appt. 

(—  Minn.  — ,  127  N.  W.  1125.) 

Conflict  of  laws  —  marriage  —  Ameri- 
cans in  Germany. 

1.  Respondent,    the    father   of   David   H. 
Lando,    deceased,    filed   a   petition    for   his 
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appointment  as  administrator  of  the  estate 
oi  his  deceased  son.  Appellant,  Ida  Lando, 
whose  maiden  name  was  Oberg,  appeared 
and  objected  to  the  appointment,  claiming 
that  she  >vas  the  widow  of  the  said  deceased. 

Deceased  and  appellant,  residents  of  Min- 
nesota, there  exchanged  mutual  promises  to 
marry  in  the  future.  Subsequently  at  Ham- 
burg, Germany,  they  exchanged  matrimonial 
consents  before,  and  were  pronounced  hus- 
band and  wife  by,  a  man  believed  by  ap- 
pellant to  be  a  minister  of  the  Gospel.  She 
then,  and  at  all  times  thereafter,  in  good 
faith  believed  that  she  and  said  deceased 
were  thereby  married  to  each  other.  There- 
after, and  up  to  the  time  of  the  death  of  the 
deceased,  in  Vienna,  deceased  and  appel- 
lant lived  and  cohabited  as  husband  and 
wife  in  Austria,  held  themselves  out  as 
husband  and  wife,  and  were  reputed  to  be 
husband  and  wife  among  their  friends  and 
acquaintances  in  Vienna  and  in  Minnesota. 
They  never  lived  or  cohabited  as  husband 
and  wife  in  this  state,  or  in  any  of  the 
United  States.  There  was  no  other  mar- 
riage ceremony.  The  person  who  performed 
the  ceremony  in  Hamburg  was  not  a  civil 
magistrate  or  registrar,  and  was  not  a  per- 
son authorized  by  the  law  of  Germany  to 
celebrate  a  marriage  between  German  sub- 
jects. 

It  is  held: 

The  validity  of  a  marriage  is  to  be  de- 
termined by  the  law  of  the  place  where  the 
ceremony  is  performed.  A  marriage  regu- 
lar where  solemnized  is  valid  everywhere. 
A  marriage  void  where  it  is  celebrated  is 
void  everywhere.  The  validity  of  the  mar- 
riage here  in  question  was  determined  by 
the  law  of  Germany  then  in  force. 

Foreign  laws  —  pleading  —  proof  — 
judicial  notice. 

2.  A  foreign  law  is  a  fact,  which  must 
be  pleaded  and  proved  like  any  other  fact. 
This  court  does  not  take  judicial  cognizance 
of  the  German  law  applicable  to  this  case. 

Conflict  of  laws  —  marriage  —  Ameri- 
cans in  Germany  —  German  laws  — 
construction. 

3.  It  was  stipulated  that  such  German 
law  was  correctly  translated  as  follows: 

"Art.  13.  The  contraction  of  a  marriage 
(otherwise  translated  'entering  into*),  even 
if  only  one  of  the  parties  is  a  German,  is 
determined  in  respect  of  each  of  the  parties 
by  the  laws  of  the  country  of  which  ho 
(or    she)    is    a    subject    (otherwise    trans- 

Note. —As  to  law  governing  validity  of 
marriage,  see  notes  to  Hills  v.  State,  57 
L.R.A.  155,  and  supplementary  notes  to 
Gabisso's  Succession,  11  L.R.A.(N.S.)  1082; 
and  State  v.  Fenn,  17  L.R.A.(N.S.)  800; 
Johnson  v.  Johnson,  26  L.R.A.  (N.S.)  179; 
State  V.  Hand,  28  L.R.A.(N.S.)  753. 

In  this  connection  attention  is  called  to 
the  fact — although  the  point  is  not  alluded 
to  in  the  headnote  by  the  judge  who  wrote 
the  opinion — that  it  appears  from  the  opin- 
ion in  State  v.  Hand,  supra,  that  there  is 
an  express  statutory  provision  in  Nebraska 
to  the  effect  that  all  marriages  contracted 
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lated  *to  which  each  respectively  belongs*} 
The  same  rule  applieid  to  an  alien  who  con- 
cludes   a    marriage    within    the    Empire. 

•  •  ■ 

*'The  form  of  a  marriage  which  is  con- 
cluded within  the  Empire  is  determined  ex- 
clusively by  German  law." 

That  stipulation  concerned  a  matter 
which  is  here  of  fact,  and  not  of  law. 

Neither  the  construction  of  the  German 
Code  as  a  whole,  nor  the  relevant  authori- 
ties, determine  the  construction  to  be  placed 
on  this  equivocal  translation. 

The  literal  significance  of  the  terms  of 
the  translation  leads  to  the  construction 
that,  under  the  first  paragraph  of  the  arti- 
cle, the  deceased  and  appellant  were  "aliens 
who  had  concluded  a  marriage  within  the 
Empire;"  that  such  marriage  was  deter- 
mined by  the  law  of  the  country  of  which 
they  were  subjects;  that,  the  jmrties  being 
residents  of  Minnesota,  the  attempted  mar- 
riage was  governed  by  the  law  of  that 
state;  and  that  the  last  paragraph  is  a 
direction  to  German  officials  as  to  the  man- 
ner in  which  they  must  celebrate  marriages 
in  Germany  between  German  subjects. 

Same    -^   validity    —    presumptions    ^ 
burden  of  proof. 

4.  Wlien  a  marriage  has  been  shown  in 
evidence,  whether  regular  or  irregular,  the 
law  raises  a  strong  presumption  of  its  le- 
gality; not  only  casting  the  burden  of  proof 
upon*  the  persons  objecting,  but  requiring 
.them  throughout,  to  make  plain,  ugainst  the 
constant  pressure  of  this  presumption,  the 
truth  of  law  and  fact  that  the  marriage  was 
irregular  and  void.  The  evidence  to  repel 
that  presumption  must  be  strong,  distinct, 
and  satisfactory. 

In  view  of  this  presumption,  the  trans- 
lated law  as  stipulated  is  held  to  have  been 
satisfied  by  this  marriage,  valid  under  Min- 
nesota law. 

(October  21,   1910.) 

APPEAL  by  objector  from  a  judgment  of 
the  District  Court  for  Ramsey  County 
reversing  a  judgment  of  the  Probate  Court 
which  appointed  a  disinterested  administra- 
tor for  the  estate  of  David  Herman  Lando, 
deceased,  and  appointing  petitioner  as  such. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

without  the  state  which  would  be  valid  by  the 
laws  of  the  country  in  which  the  same  were 
contracted  shall  be  valid  in  all  courts  and 
places  in  the  state.  This  statute,  however, 
merely  enacts  the  rule  that  is  commonly 
recognized  as  a  matter  of  comity  even  in 
the  absence  of  the  statute;  and  the  implica- 
tion of  the  opinion  seems  to  be  that,  not- 
withstanding the  statute,  a  foreign  mar- 
riage may  be  denied  recognition,  if  it  is 
clearly  opposed  to  the  distinctive  policy  of 
Nebraska,  just  as  when  the  recognition  of 
foreign  marriages  is  left  to  the  ordinary 
principles  of  comity. 
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Mr.  Otto  Kueffncr,  with  Messrs.  Young 
&  Stone,  for  appellant. 

Mr.  H.  D.  Frankcl,  with  Messrs.  Har- 
ris Richardson  and  Harold  C.  Kerr,  for 

respondent : 

The  validity  or  invalidity  of  a  marriage 
is  determined  by  the  law  of  the  place 
where  the  ceremony  is  performed. 

McHenry  v.  Bracken,  93  Minn.  510,  101 
N.  W.  900;  Earl  v.  Godley  (Earl  v.  Wilson) 
42  Minn.  361,  7  L.R.A.  125,  18  Am.  St. 
Rep.  517,  44  N.  W.  254;  State  v.  Johnson, 
12  Minn.  476,  Gil.  378,  93  Am.  Dec.  241; 
Weinberg  v.  State,  25  Wis.  370;  Lacoii  v. 
Higgins,  3  Starkie,  178;  Hutchins  v.  Kim- 
mell,  31  Mich.  126,  18  Am.  Kep.  1G4;  Va- 
zakas  v.  Vazakas,  109  N.  Y.  Supp.  568; 
True  v.  Ranney,  21  N.  H.  52,  63  Am.  Dec. 
164;  Harding  v.  Allen,  9  Me.  140,  23  Am. 
Dec.  649;  Fornshill  v.  Murray,  1  Bland, 
Ch.  479,  18  Am.  Dec.  344;  McDeed  v.  Mc- 
Deed,  67  111.  645;  Blaisdell  v.  Bickum,  139 
Mass.  250,  1  N.  E.  281;  Leonard  v.  Bras- 
well,  99  Ky.  528,  36  L.R.A.  707,  36  S.  W. 
684;  Scrimshire  v.  Scrimshire,  2  Hagg. 
Consist.  Rep.  395;  Butler  v.  Freeman,  1 
Ambl.  301;  Compton  v.  Bearcroft,  Bull,  N. 
P.  114;  Middle  ton  v.  Janverin,  2  Hagg. 
Consist.  Rep.  437 ;  Dalrymple  v.  Dalrymple, 
2  Hagg.  Consist.  Rep.  54,  17  Eng.  Rul.  Cas. 
11;  Herbert  v.  Herbert,  2  Hagg.  Consist. 
Rep.  263;  Lacon  v.  Higgins,  supra;  Swift 
V.  Kelly,  3  Knapp,  P.  C.  C.  257;  Kent  v. 
Burgess,  11  Sim.  361. 

A  valid  marriage  was  not  entered  into  in 
Germany. 

Odd  Fellows  Ben.  Asso.  ▼.  Carpenter,  17 
R.  I.  720,  24  Atl.  578;  Kresh  v.  Kresh,  58 
Misc.  461,  111  N.  Y.  Supp.  437;  Re  Hall, 
61  App.  Div.  266,  70  N.  Y.  Supp.  406. 

The  rule  applies  to  cases  where  the  par- 
ties attempting  to  marry  are  mere  sojourn- 
ers in  the  place  where  the  marriage  cere- 
mony is  claimed  to  have  been  performed. 

Middleton  v.  Janverin;  Swift  v.  Kelly; 
and  Kent  v.  Burgess, — supra;  Simonin  v. 
Mallac,  Swabey  &  T.  67 ;  State  v.  Shattuck, 
69  Vt.  403,  40  L.R.A.  428,  60  Am.  St.  Rcj). 
936,  38  Atl.  81;  Com.  v.  Lane,  113  Mass. 
458,  18  Am.  Rep.  509;  State  v.  Rosa,  7(J 
N.  C.  242,  22  Am.  Rep.  678;  Stull's  Ehtate, 
183  Pa.  625,  39  L.R.A.  539,  63  Am.  St.  Rej). 
776,  39  Atl.  16;  Penncgar  v.  State,  87  Tenn. 
244,  2  L.R.A.  703,  10  Am.  St.  Rep.  648,  10 
S.  W.  305;  Van  Voorhis  v.  Brintnall,  80 
N.  Y.  18,  40  Am.  Rep.  505;  Re  Cliacc,  26 
R.  L  351,  69  L.R.A.  493,  58  Atl.  978,  3 
A.  &  E.  Ann.  Cas.  1050;  True  v.  Raniiey. 
supra. 

The  rules  with  respect  to  so-called  com 
mon-law  marriages  do  not  apply. 

Savage  v.  O'Xeil,  44  N.  Y.  298;  Aslanian 
v.  Dostumian,  174  Mass.  328,  47  L.U.A.  495, 
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76  Am.  St.  Rep.  348,  54  N.  E.  845;  Castle- 
man  V.  Jeffries,  60  Ala.  380. 

The  theory  of  common-law  marriages  is 
not  highly  regarded,  and  should  be  dis- 
carded. 

Hulett  V.  Carey,  66  Minn.  327,  34  L.R.A. 
384,  61  Am.  St.  Rep.  419,  69  N.  W.  31; 
Re  Terry,  58  Minn.  268,  59  N.  W.  1013; 
Heminway  v.  Miller,  87  Minn.  323,  91  X. 
W.  428;  Pettit  v.  Pettit,  105  App.  Div.  312, 
93  N.  Y.  Supp.  1001 ;  Re  McLaughlin,  4 
Wash.  570,  10  L.R.A.  699,  30  Pac.  651; 
Com.  V.  Monson,  127  Mass.  459,  34  Am.  Rep. 
411;  Bevcrlin  v.  Bevcrliu,  29  W.  Va.  732, 
3  S.  E.  36;  Dunbarton  v.  Franklin,  19  N. 
H.  257;  Norcross  v.  Norcross,  156  Mass. 
425,  29  N.  E.  500;  Norman  v.  Norman,  121 
Cal.  620,  42  L.R.A.  343,  60  Am.  St  Rep. 
74,  54  Pac.  143;  Robinson  v.  Redd  (Ky.)  43 
S.  W.  435 ;  Offield  v.  Davis,  100  Va.  250,  40 
S.  E.  910;  Denison  v.  Denison,  35  Md.  361; 
Milford  V.  Worcester,  7  Mass.  48;  Morrill 
V.  Palmer,  68  Vt.  1,  33  L.R.A.  411,  33  Aa 
829. 

The  common-law  rule  with  respect  to  a 
promise  of  marriage  per  verba  de  futuro 
does  not  prevail  in  Minnesota. 

Hulett  V.  Carey,  supra;  State  v.  Worth- 
ington,  23  Minn.  528;  Clieney  v.  Arnold,  15 
N.  Y.  345,  69  Am.  Dec.  609;  Duncan  v. 
Duncan,  10  Ohio  St.  181;  Holmes  v.  Holmes, 
1  Sawy.  99,  Fed.  Cas.  No.  6,638;  Sorensen, 
V.  Sorensen,  68  Neb.  483,  94  N.  W.  640,  98 
N.  W.  837,  100  N.  W.  930,  103  N.  W. 
456. 

If  a  marriage  is  illegal  where  it  is  at- 
tempted to  be  contracted,  moving  across  a 
state  line  into  another  state  would  not 
validate  it  by  raising  new  presuniptions. 

Norcross  v.  Norcross,  supra;  Cartwright 
V.  McGown,  121  111.  388,  2  Am.  St  Rep. 
105,  12  N.  E.  737;  Odd  Fellows  Ben.  Asso. 
V.  Carpenter,  supra;  Com.  v.  Stump,  53  Pa, 
132,  91  Am.  Dec.  198;  Lanham  v.  Lanham, 
136  Wis.  360,  17  L.R.A.(N.S.)  804,  128  Am. 
St.  Rep.  1085,  117  N.  W.  787;  Randlclt  v. 
Rice,  141  Mass.  385,  6  N.  E.  238;  Collins 
V.  Voorhees,  47  N.  J.  Eq.  555,  14  L.R~A. 
364,  24  Am.  St.  Rep.  412,  22  Atl.  1054;  Rf*« 
V.  Rose,  67  Mich.  619,  35  N.  W.  802;  El- 
drcd  V.  Eklred,  97  Va.  006,  34  S.  K  47L 

Article  13  of  the  act  introductory  to  the 
(icrman  Code,  with  the  exception  of  the  last 
parapjraph,  relates  to  capacity  to  enter  in- 
to tlic  marriage  relation. 

West  lake,  International  Law,  §  13.  p. 
52;  1  Halleck,  International  Law  (190S) 
pp.  209,  211;  Foote,  International  Law 
(1004)  p.  Ill;  Meili,  International  Law 
(1905)  pp.  32,  33,  173,  177,  33  Am.  L.  Rer. 
:V.ni;  13  Harvard  L.  Rev.  p.  627;  42  Am.  L 
ilcii.  X.  S.  14,  26;  4  Canadian  L.  Rev.  37i; 
3.3  Am.  L.  Rev.  190,  202;  2  Dr.  Cosack  ia 
Lehrbuch      des     Deutschen      Buergerlicben 
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Rechts,  p.  446;  2  Dr.  Endermann  in  Lelir- 
buch  des  Buergerlichen  Rechts,  §  155;  32 
Law  Mag.  &  Rev.  363. 

Jaggard,  J.,  delivered  the  opinion  of 
the  court: 

The  respondent)  Adolf  Lando,  filed  a  pe- 
tion  in  the  probate  court  of  Ramsey  county, 
for  his  appointment  as  administrator  of  the 
estate  of  his  son,  David  H.  Lando,  deceased. 
The  appellant,  Ida  Lando,  appeared  and  ob- 
jected to  the  appointment,  claiming  that 
she  was  the  widow  of  deceased.  On  appeal 
to  the  district  court,  the  essential  issue  was 
tried  and  determined,  namely,  whether 
David  H.  Lando  at  any  time  during  his 
life  married  the  appellant.  If  she  was  his 
legal  wife,  she  is  entitled  to  appointment  as 
administrator,  and,  under  the  intestate  law, 
to  the  property  of  the  deceased;  if  she  was 
not  his  wife,  the  respondent  is  entitled  to 
administration,  and  the  family  of  the  de- 
ceased to  inherit  his  estate.  The  deceased, 
at  the  time  of  his  death  and  for  many  years 
prior  thereto,  had  been  a  resident  of  the 
city  of  St.  Paul,  Minnesota,  and  engaged 
in  the  practice  of  medicine  and  surgery 
therein.  The  appellant,  whose  maiden  name 
was  Ida  Oberg,  is  twenty-seven  years  of  age, 
was  born  in  Sweden,  but  has  resided  in  St. 
Paul  since  early  childhood.  She  had  been  a 
trained  nurse,  and  associated  with  Dr. 
Lando  in  that  capacity.  In  September, 
1907,  the  doctor  and  the  nurse  left  separate- 
ly for  New  York,  but  sailed  on  the  same 
ship  to  Hamburg. 

The  trial  court  was  not  only  justified  in 
finding,  but  was  required  by  the  evidence 
to  find,  that  "on  the  25th  day  of  September, 
at  Hamburg,  Germany,  they  exchanged 
matrimonial  consents  before,  and  were  pro- 
nounced husband  and  wife  by,  a  man  be- 
lieved by  respondent  to  be  a  minister  of  the 
Gospel.  Respondent  then  and  there,  and  at 
all  times  thereafter,  in  good  f^ith  believed 
that  she  and  said  David  H.  Lando  were 
thereby  married  to  each  other."  Cohabi- 
tation followed.  The  wedding  ring  and  the 
watch,  with  the  initials  thereon,  which  the 
doctor  gave  her,  were  significant  of  that  re- 
Iitionship.  The  parties  then  left  for  Berlin 
and  went  to  Vienna.  The  doctor  renewed 
his  studies  at  the  Viennese  General  Hospi- 
tal, under  the  patronage  of  the  distin- 
guished surgeon.  Baron  von  Eiselberg,  who 
entertained  the  doctor  and  appellant  as  his 
wife.  The  evidence  is  abundant  that  they 
lived  together  openly  as  husband  and  wife, 
and  were  reputed  to  be  such  in  Vienna.  It 
is  true  that  while  the  parties  were  in  New 
York  a  St.  Paul  newspaper  published  an  ac- 
count of  their  marriage  in  New  York.  Dr. 
Lando  wrote  from  Vienna,  demanding  a 
retraction  of  all  these  statements.  There 
;^0  L.R.A.(N.S.) 


was  also  evidence,  however,  that  he  wrote 
to  a  friend  in  America:  "In  my  endeavor 
to  become  quietly  married,  the  newspaper 
furore  was  intense,  and  I  now  regret  that 
we  did  not  announce  our  intentions  before 
reaching  New  York.  It  would  have  suf- 
ficed to  have  kept  many  mouths  shut.  If  I 
had  ever  known  that  a  quiet  marriage 
would  have  produced  so  much  uncalled-for 
comment,  I  would  have  been  married  in  the 
open  space  of  Seven  Corners  before  a  pub- 
lic crowd."  The  record  contains  an  abund- 
ance of  letters  written  by  the  deceased  in 
his  life,  which  refer  to  appellant  as  his 
wife.  He  sent  to  the  University  of  Minne- 
sota an  application  for  the  position  of  pro- 
fessor of  surgery,  in  which  he  stated  that 
he  was  married. 

The  trial  court  properly  found:  "The 
respondent  and  said  David  H.  Lando,  at  St. 
Paul,  Minnesota,  prior  to  September  25, 
1907^  exchanged  mutual  promises  to  marry 
in  the  future.  .  .  .  From  and  after 
September  28,  1907,  up  to  the  time  of  the 
death  of  David  H.  Lando,  he  and  respond- 
ent lived  and  cohabited  as  husband  and 
wife  in  Vienna,  Austria,  and  held  them- 
selves out  to  be  husband  and  wife,  and  were 
reputed  to  be  husband  and  wife  among  their 
friends  and  acquaintances  in  Vienna, 
Austria,  and  in  Minnesota.  They  never 
lived  as  husband  and  wife  or  cohabited  in 
this  state,  or  within  any  of  the  United 
States."  The  trial  court  also  found,  and 
was  required  by  the  evidence  to  find,  that 
the  mari'iage  was  not  performed  by  any 
person  authorized  by  the  law  of  Germany 
to  perform  the  celebration  of  a  marriage. 
The  learned  trial  judge  thereupon  con- 
cluded as  matter  of  law  that  respondent 
never  was  the  wife  of  David  H.  Lando,  de> 
ceased,  is  not  his  widow,  and  is  not  en- 
titled to  letters  of  administration. 

L  The  validity  of  the  marriage  is  to  be 
determined  by  the  law  of  Germany,  where 
it  was  celebrated.  It  is  a  generally  accept- 
ed principle  of  interstate  and  international 
law  that  the  validity  or  invalidity  of  a 
marriage  is  to  be  determined  by  the  law  of 
the  place  where  the  ceremony  is  performed; 
that  a  marriage  legal  where  solemnized  is 
valid  everywhere;  and  that  a  marriage  void 
where  it  is  celebrated  is  void  everywhere. 
If  the  law  of  the  place  of  trial  were  to  con* 
trol,  a  marriage  might  be  valid  in  one  state 
and  invalid  in  another.  It  is  obviously  es- 
sential to  the  welfare  of  mankind  that  a 
marriage  valid  in  one  place  should  be  valid 
everywhere.  In  Hills  v.  State,  61  Neb.  589, 
67  L.R.A.  155,  85  N.  W.  830,  most  of  the 
cases  will  be  found  analyzed.  And  see 
McHenry  v.  Bracken,  93  Minn.  510,  ]01  N. 
W.  960;   Garcia  v.  Garcia    (S.  D.)    127  N. 
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W.  68G.     Cf.  Schuster,  Principles  of  Inter- 
national Law,  p.  481. 

This  rule  applies  to  cases  where  the  par- 
ties attempting  to  marry  are  mere  so- 
journers in  the  place  where  the  marriage 
ceremony  is  claimed  to  have  been  per- 
formed. State  V.  Shattuck,  69  Vt.  403,  40 
L.R.A.  428,  60  Am.  St.  Rep.  930,  38  Atl. 
81;  Com.  v.  Lane,  113  Mass.  458,  18  Am. 
Rep.  509;  Van  Voorhis  v.  Brintnall,  86  N. 
Y.  18,  40  Am.  Rep.  505;  Re  Chace,  26  R. 
I.  351,  69  L.R.A.  493,  58  Atl.  978,  3  A.  & 
E.  Ann.  Cas.  1050;  True  v.  Ranney,  21  N. 
H.  52,  53  Am.  Dec.  164.  Rut  see  contra, 
Stuirs  Estate,  183  Pa.  625,  39  L.R.A.  539, 
63  Am.  St.  Rep.  776,  39  Atl.  16;  Pennegar 
V.  State,  87  Tenn.  244,  2  L.R.A.  703,  10 
Am.  St.  Rep.  648,  10  S.  W.  305. 

2.  The  decisive  question  in  the  case  is 
whether  the  parties  were  married  in  accord- 
ance with  the  German  law.  The  court  docs 
not  take  judicial  cognizance  of  the  law  on 
this  point.  It  is  elementary  that  foreign 
laws  must  be  pleaded  and  proved  like  any 
other  fact.  9  Enc.  PI.  &  Pr.  p.  542;  3 
Words  &  Phrases,  2886;  10  Current  Law, 
1184,  note  16;  Hoyt  v.  McNeil,  13  Minn. 
390,  Gil.  362;  Crandall  v.  Great  Northern 
R.  Co.  83  Minn.  190,  85  Am.  St.  Rep.  458, 
86  N.  W.  10;  Myers  v.  Chicago,  St.  P.  M. 
&  0.  R.  Co.  69  Minn.  476,  65  Am.  St.  Rep. 
679,  72  N.  W.  694;  Thomson-Houston  Elec- 
tric Co.  V.  Palmer,  52  Minn.  174,  178,  38 
Am.  St.  Rep.  536,  53  N.  W.  1137;  Rev. 
Laws  1905,  4098,  4701.     Cf.  §§  2691,  4766. 

In  this  case  it  was  stipulated  between 
the  parties  "that  the  German  law,  which 
was  in  force  from  September  21,  1907,  to 
May  19,  1908,  so  far  as  here  applicable,  is 
correctly  translated  by  and  in  the  'schedule* 
which  is  hereto  attached,  hereby  referred 
to  and  expressly  made  a  part  of  this  stipu- 
lation, the  same  .  .  .  [which]  may  be 
received  and  read  in  evidence  upon  the  trial 
of  this  proceeding  with  the  same  force  and 
eifcct  as  though  the  provisions  of  law  there- 
in referred  to  were  proven  in  the  usual 
form  by  a  duly  authenticated  copy  of  the 
Civil  Code  of  Germany  and  its  laws  gov- 
erning marriage  in  force  on  and  between 
the  dates  [here  involved]."  This  schedule 
set  forth  a  number  of  provisions  of  the 
German  Code  relative  to  marriage,  and  in 
particular  this  stipulated  translation: 

"Art.  13.  The  contraction  of  a  marriage 
(otherwise  translated  'entering  into*),  even 
if  only  one  of  the  parties  is  a  German,  is 
determined  in  respect  of  each  of  the  parties 
bv  the  laws  of  the  country  of  which  he 
(or  she)  is  a  subject  (otherwise  trans- 
lated 'to  which  each  respectively  belongs'). 
The  same  rule  applies  to  an  alien  who  con- 
cludes a  marriage  within  the   Empire. 

"In  respect  to  the  wife  of  an  alien  de- ' 
30  L.R.A.(N.S.) 


clared  dead  under  article  9,  ^  3,  the  con- 
clusion of  a  new  marriage  is  determined  by 
German  law. 

"The  form  of  a  marriage  which  is  con- 
cluded within  the  Empire  is  determined 
exclusively  by  German  law.*' 

(The  original  German  words  for  the  con- 
traction of  a  marriage,  at  the  beginning  of 
the  first  paragraph,  kre  Die  Eingehung  der 
Ehe,  for  "who  concludes  a  marriage,"  at 
the  end  of  that  paragraph,  are  eine  Eke 
eingehen ) . 

The  proper  interpretation  of  the  pro- 
vision abounds  in  doubt  and  uncertainty. 
That  the  original  language,  properly  trans- 
lated and  interpreted  in  the  light  of  the 
Code  construed  as  a  whole,  is  a  clear  and 
consistent  provision,  is  most  highly  proba- 
ble. That  Code  was  prepared  with  tlie 
greatest  care  and  the  most  consummate 
skill.  "Unlike  the  Code  Napoleon,"  says 
Mr.  Chung  Hue  Wang  in  the  introduction 
to  his  translation,  "the  German  Civil  Code 
is  the  most  carefully  worded  and  scien- 
tifically arranged  Code  extant,  representing 
no  less  than  twenty-two  years  of  careful 
study  and  research  by  the  most  eminent 
German  jurists."  The  late  Professor  Mait- 
land  referred  to  it  in  his  Political  Tlieories 
in  the  Middle  Ages,  §  17,  as  being  '^'the 
most  carefully  considered  statement  of  a 
nation's  laws  that  the  world  has  ever  seen;" 
While  Dr.  A.  Pierce  Higgins  speaks  of  it 
as  being  "a  standing  object  lesson  to  all 
states  that  are  looking  forward  to  a  scheme 
of  codification.*' 

The  present  controversy,  however,  doea 
not  concern  the  correct  philological  inter- 
pretation of  the  original  language.  The 
question  comes  before  this  court  restricted 
by  the  stipulation.  The  parties  have  agreed 
that  the  translation  is  correct.  Counsel  for 
appellant  insists  upon  the  limitations 
which  the  translation  imposes.  That  stipu- 
lation concerns  a  matter  which  is  here  of 
fact,  and  not  of  law.  We  must  respect  it 
We  are  therefore  not  called  upon  to  decide 
the  abstract  or  general  question,  but  the 
particular  question  of  the  interpretation 
of  the  statute  as  thus  translated.  We  are 
not  called  upon  to  consider  what  tlie  law 
meant  in  the  German  language,  in  whicli 
it  was  fonnulated,  but  what  is  the  sig* 
nificance  of  the  English  words,  into  which 
it  has  been  correctly  translated. 

One  possible  construction  is  that,  under 
the  first  paragraph  of  this  article,  Dr. 
Lando  and  Ida  Oberg  were  "aliens  who  had 
concluded  a  marriage  within  the  Empire:" 
that  such  marriage  was  determined  with  re- 
spect to  "each  party"  by  the  laws  of  the 
country  of  which  (he  or  she)  was  a  sub- 
ject (or  to  which  each  respectively  be- 
longs) ;'*  and  that  each  of  these  parties  be- 
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longed  to  America,  and  were  therefore  gov- 
erned, by  American  laws,  under  which  the 
attempted  marriage  was  undoubtedly  valid. 
In  this  view,  tlie  last  paragraph  is  a  con 
sistent  direction  to  German  officials  as  to 
the  manner  in  which  they  must  celebrate 
a  marriage  in  Germany  between  German 
subjects.  For  this  view  appellant  contends. 
Another  possible  construction  is  that  the 
form  of  a  marriage  concluded  in  Germany 
is  always  governed  by  the  German  law; 
that  the  first  paragraph  of  this  article  re- 
fers, not  to  the  formal  celebration  of  a 
marriage,  but  to  the  capacity  of  the  par- 
ties to  enter  into  a  contract  of  marriage 
(that,  in  other  words,  the  first  paragraph 
refers  to  'the  contraction,'  'the  entering 
into/ — has  to  do  with  the  impediments  to 
marriage;  the  last  paragraph  with  the 
ceremony)  ;  and  that  the  attempted  mar- 
riage, in  this  case  confessedly  not  in  con- 
formity with  the  German  form,  was  not  a 
marriage  in  law.  For  this  view  respondent 
contends. 

Neither  construction  is  clear  nor  free 
from  objection.  Neither  party  has  satis- 
factorily answered  the  consideration  urged 
by  the  other;  and  this  is  no  fault  of  either 
counsel.  It  is  necessarily  the  situation. 
The  German  Code  must  be  construed  as  a 
whole,  in  order  that  the  doubt  may  be  re- 
soNed.  We  have  considered  the  arguments 
of  counsel  in  this  connection,  and  have 
made  our  own  independent  investigation 
into  other  and  related  parts  of  the  Code. 
The  result,  restricted  as  it  must  be  by  the 
stipulation,  is  not  significant,  and  does  not 
substantially  tend  to  determine  the  contro- 
versy. 

The  authorities  on  this  subject,  which  the 
exceptional  industry  of  counsel  in  their 
briefs  have  exhausted,  are  not  in  themselves 
cogent.  Their  consideration  of  the  partic- 
ular controversy  before  this  court  is  not 
direct.  See  for  example,  Mr.  W.  W.  Smith - 
ers'  valuable  article  in  41  Am.  L.  Reg.  N. 
iS.  685,  42  Am.  L.  Reg.  N.  S.  14,  26;  33 
Am.  Law  Rev.  396-399;  35  Am.  L.  Rev. 
190-202;  4  Canadian  L.  Rev.  372-378;  1 
Annual  Bulletin  Comparative  Law  Bureau^ 
American  Bar  Asso.  36-38.  Nor  are  any 
authorities  to  which  respondent  refers  us 
founded  upon  the  necessary  condition  of 
this  opinion,  namely,  the  correctness  of  the 
translation  previously  set  forth.  It  is 
therefore  immaterial,  for  example,  that  Dr. 
Schuster  deplores  that  Dr.  Wang  did  not 
refrain  from  coining  new  expressions  in  his 
translation,  some  of  which  were  eminently 
calculated  to  mislead  English  readers.  Dr. 
Schuster's  interpretation  of  this  part  of  the 
German  law  does  not  discuss  the  inconsist- 
encv  in  the  translation  of  article  13  here 
urged  by  counsel,  and  does  not  proceed 
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upon  the  hypothesis  which  controls  this 
case.  Compare  page  482,  §  409,  and  subd. 
5,  p.  490,  with  note  15,  p.  89.  And  see 
Meili's  International  Law,  173-177,  212, 
etc.  No  clear,  convincing,  or  satisfactory 
conclusion  is  justified  by  the  authority  on 
this  subject.  The  historical  argument  on 
this  section  tends  to  confirm  appellant's 
view.  Compare  §  41,  German  Statute  of 
1875,  with  article  13;  and  see  42  Suffert's 
Archives,  303.  The  appellant  is  not  with-' 
out  some,  but  inconclusive,  authority.  See 
Kent  V.  Burgess,  11  Sim.  361;  Newbury  v. 
Brunswick,  2  Vt.  151-161,  19  Am.  Dec. 
703;  2  Beal's  Cases,  103;  Bar,  Inter- 
national Law,  358-361;  Riding  v.  Smith, 
2  Hagg.  Consist.  Rep.  371;  Bishop,  Marr. 
&  Div.  360;  Wharton,  Ev.  §  83,  p.  81. 

The  natural  and  literal  meaning  of  the 
translation  is  that  for  which  appellant  con- 
tends. These  parties  were  in  fact  aliens 
who  had  concluded  a  marriage  within  the 
Empire.  The  words  of  the  first  paragraph 
declare  that  they  should  be  governed  by  the 
law  of  their  own  state.  Neither  the  words 
"capacity  to  contract,"  nor  "impediments 
to  marriage,"  nor  any  equivalent  expres- 
sion, appears  in  this  paragraph.  The  lan- 
guage used  does  not  purport  to  deal  with 
competency  to  marry.  On  the  contrary,  it 
expressly  and  in  appropriate  terms  concerns 
the  conclusion  of  a  marriage.  To  sustain 
respondent,  new  terms  must  be  introduced 
or  substituted  by  construction.  No  legal 
justification  for  such  a  construction  ap- 
pears. 

The  primary  rule  of  interpretation,  which 
we  regard  as  controlling  in  this  situation, 
is  the  familiar  one,  Semper  preaumitur  pro 
matrimonia.  "Every  intendment  of  the 
law  leads  to  matrimony,"  says  Mr.  Bishop, 
Marriage,  Divorce  &  Separation,  956. 
"Vvhen  a  marriage  has  been  shown  in  evi- 
dence, whether  regular  or  irregular,  and 
whatever  the  form  of  the  proofs,  the  law 
raises  a  strong  presumption  of  its  legality, 
— ^not  only  casting  the  burden  of  proof  upon 
the  person  objecting,  but  requiring  him 
throughout  in  every  particular  to  make 
plain  against  the  constant  pressure  of  this 
presumption  the  truth  of  law  and  fact 
that  it  is  illegal  and  void.  ...  It  being 
for  the  highest  good  of  the  parties,  of  the 
children,  and  of  the  community  that  all 
intercourse  between  the  sexes  in  form 
matrimonial  should  be  such  in  fact,  the 
law,  when  administered  by  enlightened 
judges,  seizes  upon  all  probabilities,  and 
presses  into  its  service  all  things  else  which 
can  help  it,  in  each  particular  case,  to  sus- 
tain the  marriage,  and  repel  the  conclusion 
of  unlawful  commerce."  In  Piers  v.  Piers. 
2  H.  L.  Cas.  331,  there  was  a  well-known 
declaration  that  '*the  question  of  the  va 
90 
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lidity  of  a  marriage  cannot  be  tried  like  J 
any  other  question  of  fact  which  is  inde-  ■ 
pendent  of  presumption,  for  the  law  will  ' 
presume  in  favor  of  marriage/'  and  it  is  to 
be  remembered  that  in  this  case  the  foreign 
law  was  a  question  of  fact,  and  not  of  law. 
Lord  Chancellor  Cottenham  said:  "My 
Lords,  I  have  not  found  that  the  rule  of 
law  is  anywhere  laid  down  more  to  my 
satisfaction  than  it  is  by  Lord  Lyndhurst 
in  the  case  of  Morris  v.  Davies,  as  de- 
termined in  this  House  (6  Clark  &  F.  163). 
It  is  not  precisely  the  same  presumption  as 
exists  in  the  present  case,  but  the  principle 
is  strictly  applicable  to  the  presumption 
which  we  are  considering.  He  says  (sec 
p.  265)  'The  presumption  of  law  is  not 
lightly  to  be  repelled.  It  is  not  to  be 
broken  in  upon  or  shaken  by  a  mere  bal- 
ance of  probability.  The  evidence  for  the 
purpose  of  repelling  it  must  be  strong, 
distinct,  satisfactory,  and  conclusive.'  No 
doubt,  every  case  must  vary  as  to  how  far 
the  evidence  may  be  considered  as  'satis- 
factory and  conclusive;'  but  he  lays  down 
this  rule  that  the  presumption  must  pre- 
vail unless  it  is  most  satisfactorily  repelled 
by  the  evidence  in  the  cause  appearing  con- 
clusive to  those  who  have  to  decide  upon 
that  question."  The  celebrated  Lord 
Brougham  said  in  the  same  case,  on  369: 
"I  should  say,  'clear,  distinct,  and  satis- 
factory evidence.'  I  am  not  quite  prepared 
to  use  the  word  'conclusive.'  I  think  some 
doubt  may  arise  upon  that,  which  it  is  un- 
necessary to  raise,  because,  if  the  evidence 
required  be  clear  and  satisfactory,  that  is 
quite  sufficient  for  me.  I  do  not  like  ever 
to  lay  down  the  rule  that  evidence  must 
be  'conclusive,'  because  that  gives  occasion 
very  frequently  to  needless  and  incon- 
venient doubt."  There  is  much  more  and 
familiar  authority  to  the  same  effect. 

In  the  case  at  bar  the  evidence  of  an  at- 
tempted marriage  and  of  a  marriage  valid 
under  the  laws  of  this  state  is  certain  and 
plenary.  This  woman  believed,  and  under 
the  laws  of  nature  and  under  the  laws  of 
this  state  was  justified  in  believing,  that 
this  man  was  her  lawful  spouse;  that  their 
intercourse  was  hallowed  as  between  hus- 
band and  wife,  and  not  prostituted  as  be- 
tween libertine  and  wanton;  and  that  pos- 
sible offspring  would  be  legitimate,  and  not 
bastardized.  It  docs  not  seem  to  us  justi- 
fiable for  the  law,  despite  this  presumption, 
to  impose  an  uncertain  construction  upon 
this  foreign  law  which  would  brand  the 
dead  with  betrayal  and  the  living  with  dis- 
honor. We  are  unable  to  perceive  why  the 
presumption  of  validity  o*f  an  attempted 
marriage  should* be  denied  to  these  parties, 
both  innocent  of  moral  wrong,  and  the  pre- 
sumption Of  innocence  extended  to  the  most 
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confirmed  recidivist.  Certainly  the  con- 
siderations relied  upon  to  repel  that  pre- 
sumption are  not  clear  nor  satisfactory,  nor 
at  all  conclusive.  We  are  therefore  con- 
strained to  hold  that  the  marriage  in  ques- 
tion, conforming  as  it  did  to  the  Minnesota 
law,  conformed  also  to  the  German  law  as 
its  translation  has  been  here  agreed  upon. 

It  follows  that  the  judgment  must  be  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  the  trial  court  to  amend  its  con- 
clusions of  law,  and  to  enter  judgment  for 
appellant  in  accordance  with  thi»  opinion. 
So   ordered. 

O'Brien,  J.,  being  of  counsel,  took  no 
part. 

Petition  for  rehearing  denied. 
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STEPHEN  SMITH,  Appt. 
'  (152  N.  C.  798,  67  8.  E.  508.) 

Intoxicating:  liquor  «—  liability  for  Bale. 

One  cannot  escape  pimishment  for  illegal 
sale  of  intoxicating  liquor  because  it  was 
made  to  one  employed  by  the  police  depart- 
ment to  procure  it,  such  department  fur- 
nishing the  money  to  pay  for  it. 

(March  23,  1910.)     .   ^-   -  • 

Note.  —  Instigation  or  consent  to  crime 
for  the. purpose  of  detecting  crim^inal 
as  a  defense  to  prosecution. 

For  a  statement  of  the  principles  under- 
lying this  subject,  and  cases  prior  to  those 
citea  in  this  note,  see  notes  to  Connor  ▼. 
People,  25  L.R.A.  341»  and  Com.  v.  Hoi- 
lister,  25  L.R.A.  349. 

Illegal   sale   of  liquor. 

Since  the  earlier  note,  numerous  cases 
have  arisen  in  which  it  has  been  urged  as 
a  defense  to  a  prosecution  for  the  illegal 
sale  of  liquor,  that  the  liquor  was  pur- 
chased for  the  very  purpose  of  having  the 
defendant  prosecuted  for  its  sale,  and  it 
has  been  almost  unanimously  held  in  such 
cases  that  such  fact  is  no  defense.  Thus,  in 
Borck  V.  State  (Ala.)  39  So.  580,  the  court 
said:  "If  the  defendant  sold  the  whisky 
on  Sunday,  no  matter  to  whom,  he  violated 
the  statute,  which  admits  of  no  exception. 
The  fact  that  .  .  .  [prosecuting  wit- 
ness] was  an  officer  of  the  law  can  make  no 
difference,  since  an  officer  could  not,  by 
giving  his  consent  to  the  sale,  any  more 
justify  the  act  on  the  part  of  the  defend- 
ant than  would  be  the  consent  of  any  pri- 
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APPEAL  by  derendant  from  a  judgment 
of  the  Superior  Court  for  Wake  County 
amrming  a  judgment  of  the  Raleigh  Police 
'  Court  convicting  him  of  selling  whisky  in 
violation  of  law.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Douglass  &  Lyon,  for  appel- 
lant: 

As  the  action  of  the  chief  of  police  of  the 
city  of  Raleigh  was  not  to  detect  a  crime, 
but  amounted  to  a  part  inducement  and 
solicitation  to  commit  the  crime,  for  which 
defendant  was  convicted,  the  criminality  of 
the  sale  was  destroyed. 

Love  V.  People,  160  111.  601,  32  L.R.A.  139, 
43  N.  E.  710;  Wilcox  v.  People,  17  Colo. 
App.  109,  67  Pac.  343;  Pigg  v.  State,  43 
Tex.  109;  Saunders  v.  People,  38  Mich.  220; 


United  States  ▼.  Whittier,  5  Dill.  43,  Fed. 
Cas.  No.  16,688. 

Mr.  T.  W.  Bickett,  Attorney  General, 
for  the  State. 

Clark,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  defendant  was  indicted  for  retailing 
whisky.  The  evidence  for  the  state  tended 
to  show  that  J.  P.  Stell,  the  chief  of  police 
of  Raleigh,  furnished  certain  money  to  wit- 
ness Hammock  with  which  to  buy  liquor, 
and  also  additional  pay  for  his  services  in 
the  matter,  and,  under  orders  of  the  chief  of 
police,  he  went  to  the  defendant,  in  com- 
pany with  one  Pope,  a  city  policeman,  and 
purchased  intoxicating  liquor  of  the  de- 
fendant, with  the  view  of  having  him  indict- 


yate  person."  And  other  cases  holding 
that  it  is  no  defense  that  the  sale  upon 
which  the  prosecution  is  based  was  made 
to  a  public  officer  who  purchased  for  the 
purpose  of  having  the  defendant  prose- 
cuted are  State  v.  Gibbs,  109  Minn.  247,  25 
L.R.A.(N.S.)  449,  123  N.  W.  810,  and 
Caveness  v.  State,  3  Okla.  Crim.  Rep.  729, 
109  Pac.  125. 

Cases  to  tlie  same  effect,  in  which  the 
purchases  upon  which  the  prosecutions  were 
based  were  made  by  others,  at  the  request 
of  public  officials  and  with  money  furnished 
by  them,  for  the  purpose  of  laying  founda- 
tions for  such  prosecutions,  are  State  y. 
Smith;  Evanston  v.  Myers,  172  111.  266, 
60  N.  E.  204;  De  Graff  v.  State,  2  Okla. 
Crim.  Rep.  619,  103  Pac.  638;  and  State  v. 
O'Brien,  35  Mont.  482,  90  Pac.  514,  10  A. 
&.  E.  Ann.  Cas.  1006,  where  the  court  said: 
"It  is  no  defense  to  a  prosecution  of  this 
kind  that  the  purchase  was  made  by  a 
spotter,  a  detective,  or  hired  informer." 

So,  it  has  been  held  no  defense  to  a  prose- 
cution that  the  sale  upon  which  it  was 
based  was  made  to  detectives  employed  to 
discover  illegal  sales  (Gordon  v.  State,  7 
Ga.  App.  691,  67  S.  E.  893;  People  v. 
Everts,  112  Mich.  194,  70  N.  W.  430;  Peo- 
ple V.  Rush,  113  Mich.  539,  71  N.  W.  863)  ; 
nor  that  the  purchase  was  made  by  the 
prosecuting  witness  at  the  instance  of  pub- 
lic officers,  and  for  the  purpose  of  institut- 
ing a  prosecution  (Stack  v.  State  [Okla. 
Crim.  Rep.]  109  Pac.  12G;  Moss  v.  State 
[Okla.  Crim.  Rep.]  Ill  Pac.  950;  nor  that 
the  prosecuting  witness  was  paid  by  the 
state  for  the  purpose  of  inveigling  the  de- 
fendant into  selling  him  whisky,  in  order 
that  he  might  be  prosecuted  by  the  state, 
and  that  such  witness  might  appear  against 
him  for  that  purpose  (Taggert  v.  State 
[Okla.  Crim.  Rep.]  Ill  Pac.  959;  Cunning- 
ham V.  State  [Okla.  Crim.  Rep.]  Ill  Pac. 
969). 

In  State  v.  Lucas,  94  Mo.  App.  117,  67 
S.  W.  971,  where  the  prosecuting  witnesses 
were  furnished  money  by  citizens  for  tlie 
purpose  of  buying  whisky  at  the  place  in 
question,  with  a  view  to  prosecuting  the 
seller,  and  tliey  bought  the  whisky  in  ques- 
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tion  with  the  money  so  furnished,  the  court 
said:  "To  discover  and  bring  to  justice 
those  who  subtly,  clandestinely,  and  illegal- 
ly dispense  liquors,  the  methods  resorted 
to  in  this  case  are  sometimes  indispensable, 
and  when  nothing  more  than  the  truth  is 
elicited  and  the  guilty  are  brought  to  jus- 
tice through  their  efforts,  a  valuable  serv- 
ice to  the  community  will  have  been  ren- 
dered." And  to  the  same  effect  is  State  v. 
Quinn,  94  Mo.  App.  59,  67  S.  W.  974,  af- 
firmed in  170  Mo.  176,  70  S.  W.  1117. 

So,  in  State  v.  Feldman  (Mo.  App.)  129 
S.  W.  998,  following  State  v.  Lucas,  supra, 
it  is  held  that  it  is  no  defence  to  a  prose- 
cution for  an  illegal  sale  of  liquor  to  a 
minor,  that  the  liquor  dealer  was  enticed 
into  selling  illegally  by  a  detective  in  the 
employ  of  the  anti-saloon  league,  to  dis- 
cover and  induce  violations  of  the  liquor 
laws,  and  who  had  been  furnished  money  by 
that  league  with  which  to  buy  and  so  in- 
duce sales  for  the  purpose  of  having  the 
sellers  prosecuted. 

In  Colorado,  a  somewhat  different  view 
seems  to  be  taken,  although  most  of  ^lie 
Colorado  cases  seem  to  be  in  the  nature  of 
civil  actions  by  cities  to  recover  penalties 
for  violations  of  ordinances  against  certain 
sales  of  liquor.  Thus,  in  Ford  v.  Denver, 
10  Colo.  App.  500,  51  Pac.  1015,  where  a 
city  was  instrumental  in  procuring  a  sale 
of  liquor  for  the  purpose  of  laying  the 
foundation  for  a  suit  in  which  a  judicial 
opinion  as  to  what  would  constitute  a  vio- 
lation of  an  ordinance  against  certain  sales 
of  liquor  might  be  procured,  though  its 
purpose  was  unknown  to  the  seller,  the 
court  said:  ^'It  was  as  much  responsible 
for  the  sale  of  the  liquor  as  the  defendant, 
and  it  will  not  be  permitted  to  replenish  its 
treasury  from  penalties  incurred  at  its  in- 
stigation. It  cannot  be  heard  to  complain 
of  an  act,  the  doing  of  which  is  solicited." 

»So,  in  People  v.  Braisted,  13  Colo.  App. 
532,  58  Pac.  796,  it  was  held  that  an  action 
by  a  town  in  the  name  of  the  pepole,  to  re- 
cover a  penalty  for  a  sale  of  intoxicating  li- 
quors in  violation  of  a  town  ordinance, 
cannot  be  maintained  where  the  town  at- 
torney instructed  the  complaining  witness 
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ed  and  punished  in  the  court  of  the  police 
justice  of  the  city  of  Raleigh. 

The  sole  question  presented  by  the  appeal 
is  whether  this  conduct  on  the  part  of  the 
chief  of  police  is  a  bar  to  the  prosecution. 
la  McClain  on  Criminal  Law,  §  118,  it  is 
said:  "A  question  analogous  to  that  dis- 
cussed in  the  preceding  section,  and  yet  de- 
pending for  its  solution  on  somewhat  differ- 
ent principles,  is  as  to  whether  one  who  has 
been  decoyed  into  the  commission  of  a  crim- 
inal act  for  the  purpose  of  securing  his  de- 
tection and  punishment  is  relieved  from 
criminal  liability  by  that  fact.  It  is  some- 
times suggested  that  it  is  very  improper 
and  unworthy  conduct  on  the  part  of  prose- 
cuting officers  to  induce  men  to  be  crim- 
inals for  the  purpose  of  securing  their  con- 


viction, and  such  conduct  has  been  criti- 
cized; but  it  is  a  well-settled  principle  that 
the  wrongful  acts  of  the  officers  of  the  state 
in  connection  with  a  prosecution  will  not 
be  imputed  to  the  state  so  as  to  excuse  the 
defendant  from  criminal  liability  for  what 
he  actually  does." 

Evanston  v.  Myers,  172  111.  266,  50  N.  E. 
204,  is  directly  in  point.  "A  driver  of  a 
beer  wagon  who  sells  beer  in  violation  of  a 
city  ordinance  is  liable  to  punisliment, 
though  the  city  furnished  the  money  and 
employed  the  purchaser  as  a  detective  to 
discover  violations  of  the  ordinance,  where 
no  fraud  or  deceit  was  used  in  the  purchase 
or  any  inducement  offered  other  than  a 
willingness  to  buy."  In  Rater  v.  State,  49 
Ind.  508,  it  is  held  that  "the  fact  that  a 


to  purchase  the  liquor,  giving  him  money 
to  pay  for  it,  for  the  sole  purpose  of  in- 
volving the  defendant  in  a  violation  of  the 
ordinance,  in  order  that  a  prosecution  might 
be  instituted  against  him  and  a  penalty  re- 
covered. The  court  said:  ''It  would  be 
contrary  to  good  morals  to  allow  the  plan 
to  succeed.  Public  policy  will  not  permit 
a  mimicipality  to  derive  profit  from  unlaw- 
ful acts  which  are  deliberately  instigated 
and  contrived  by  its  officers." 
;  And  in  Walton  v.  Canon  City,  14  Colo. 
App.  352,  69  Pac.  840,  where  a  deputy  mar- 
shal of  a  city,  part  of  whose  official  duty 
it  was  to  find  out  where  liquor  was  being 
sold,  in  behalf  of  the  city,  instructed  a  wit- 
ness to  purchase  beer  at  defendant's  place, 
giving  the  witness  money  to  pay  for  it,  for 
the  purpose  of  involving  defendant  in  a 
liability  to  the  city  through  a  violation  of 
one  of  Us  ordinanes,  the  court  said :  "We 
have  held  that  public  policy  will  not  per- 
mit a  municipality  to  derive  a  profit  from 
acts  which  are  instigated  by  its  officers. 
.  .  .  Conceding  that  he  did  violate  the 
ordinance,  his  act  was  induced  by  the  city 
through  its  officer,  and  the  city  cannot  be 
allow^,  by  taking  money  out  of  his  pocket, 
to  turn  the  act  so  committed  to  its  own 
advantas'e  " 

So,  Wilcox  V.  People,  17  Colo.  App.  109, 
67  Pac.  343,  holds  that  one  cannot  be  con- 
victed for  selling  liquor  in  violation  of  a 
town  ordinance,  where  the  prosecuting  wit- 
ness purchased  the  liquor  at  the  instigation 
of  the  town,  for  the  purpose  of  laying  a 
foundation  for  the  prosecution. 

But  in  People  ex  rel.  Sterling  v.  Chip- 
man,  31  Colo.  90,  71  Pac.  1108,  where  a 
town  attorney  employed  a  private  detective 
for  the  purpose  or  ascertaining  whether  or 
not  the  liquor  ordinances  of  the  town  were 
being  violated,  and  the  detective  gave  a 
witness  money  with  which  the  latter  bought" 
liquor  from  the  defendant,  the  supreme 
court,  distinguishing  Ford  v.  Denver,  supra, 
as  not  being  applicable  to  the  facts  of  tliie 
case,  and  People  v.  Braisted  and  Walton  v. 
Canon  City,  supra,  on  the  ground  that  in 
those  cases,  "witnesses  were  furnished 
money  by  the  officers  of  the  town  with  in- 
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structions  to  buy  liquor  from  the  defend- 
ants," said:  "We  do  not  understand  that 
the  court  of  appeals  has  gone  to  the  extent 
of  saying  that  a  municipal  officer  cannot 
employ  persons  to  ascertain  whether  the 
ordinances  are  being  violated,  and  that 
prosecutions  cannot  be  supported  by  testi- 
money  procured  in  the  way  shown  in  this 
case;  although,  if  carried  to  its  logical  con- 
clusion, the  doctrine  annoimced  in  the  two 
cases  referred  to  might  include  this  case. 
However,  we  are  not  prepared  to  announce 
as  a  doctrine  that  town  attorneys  are  to 
be  so  handicapped  in  the  performance  of 
their  duties  that  prosecutions  c;ay  not  be 
sustained  by  the  testimony  obtained  in  the 
manner  the  testimony  in  this  case  was  ob- 
tained." 

Illegal  use  of  mails. 

Prosecutions  for  illegal  use  of  the  mails 
are  similar  to  those  already  considered  in 
that  the  particular  offense  instigated,  or 
for  which  the  opportunity  is  offered,  is 
generally  only  one  of  a  kind  habitually  com- 
mitted, and,  further,  in  that  the  offenses  are 
more  against  the  public  generally  than 
against  the  prosecuting  witness^  In  these 
cases,  therefore,  it  has  been  uniformly  held 
to  be  no  defense  to  a  prosecution  that  evi- 
dence of  the  illegal  use  was  obtained  by 
means  of  decoy  letters  sent  to  defendant 
by  government  employees.  Thus,  in  Grimm 
v.  United  States,  156  U.  S.  604,  39  L.  ed. 
660,  15  Sup.  Ct.  Rep.  470,  a  prosecution  for 
the  illegal  use  of  the  mails  for  sending  let- 
ters conveying  information  as  to  where  ob- 
scene matter  could  be  obtained,  where  such 
letters  were  sent  in  response  to  letters  writ- 
ten by  a  postoffice  inspector  and  signed  with 
fictitious  names,  for  the  purpose  of  se- 
curing evidence  against  the  defendant,  and 
were  directed  and  mailed  to  fictitious  per- 
sons, the  court  said:  "The  law  was  actual- 
ly violated  by  the  defendant;  lie  placed 
letters  in  the  postoffice  which  conveyed  in- 
formation  as  to  where  obscene  matter  could 
be  obtained,  and  he  placed  them  there  with 
a  view  of  giving  such  information  to  the 
person  who  should  actually  receive  those 
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party  was  deceived  into  violation  of  the  law 
by  one  who  was  employed  as  a  detective  will 
not  be  a  justification."  In  People  v.  Eush, 
113  Mich.  539,  71  N.  W.  863,  it  is  held: 
"The  fact  that  a  witness  to  whom  an  un- 
lawful sale  of  liquor  was  made  was  em- 
ployed by  the  prosecuting  attorney  as  a  de- 
tective, with  a  view  to  respondent's  prose- 
cution, is  no  defense."  Many  otheF  cases 
are  to  the  same  purport.  Among  them 
Grimm  v.  United  States,  156  U.  S.  604,  39 
L.  ed.  550,  15  Sup.  Ct.  Rep.  470,  where  a 
detective  suspecting  a  person  was  using  the 
mail  for  sending  out  obscene  matter  wrote 
a  letter  in  response  to  which  the  defenount 
mailed  such  matter.  It  was  held  that  the 
defendant  could  not  set  up  the  defense  that 
but  for  such  application  he  would  not  have 


sent  out  this  response.  In  People  ▼. 
Everts,  112  Mich.  194,  70  N.  W.  430,  and 
People  V.  Rush,  supra,  it  was  held  no  de- 
fense in  an  indictment  for  an  unlawful  sale 
of  liquor,  that  it  was  made  to  a  detective 
sent  by  a  prosecuting  attorney  that  he 
might  use  such  purchase  and  sale  as  evi- 
dence. Indeed,  the  authorities  are  numer- 
ous, and  it  would  cripple  the  effective  en- 
forcement of  the  criminal  law  if  it  were  not 
permissible  to  thus  procure  evidence. 

There  are  some  seeming  exceptions,  for 
instance  in  larceny,  whenever  the  conduct 
of  the  owner  amounts  to  a  consent  that  his 
property  may  be  taken.  The  reason  is  that 
in  larceny  it  is  an  indispensable  element  of 
the  offense  that  the  property  shall  be  taken 
"against  the  will  of  the  owner."     Also  in 


letters,  no  matter  what  his  name;  and  the 
fact  that  the  person  who  wrote  under  these 
assumed  names,  and  received  his  letters, 
was  a  government  detective,  in  no  manner 
detracts  from  his  guilt." 

And  on  the  authority  of  Grimm  v.  United 
States,  supra,  it  was  held  in  Rosen  v. 
United  States,  161  U.  S.  29,  40  L.  ed.  606, 
16  Sup.  Ct.  Rep.  434,  480,  1  Am.  Crim.  Rep. 
251,  to  be  no  defense  to  a  prosecution  for 
mailing  an  obscene  paper,  that  it  was 
mailed  in  response  to  a  decoy  letter. 

So,  it  is  no  defense  to  a  prosecution  for 
mailing  obscene  letters  that  they  were  sent 
in  answer  to  letters  written  under  an  as- 
sumed name  by  a  government  detective,  for 
the  sole  purpose  of  obtaining  evidence  from 
the  defendant  upon  which  to.  base  the  prose- 
cution. Andrews  v.  United  States,  162  U. 
S.  420,  40  L.  ed.  1023,  16  Sup.  Ct.  Rep. 
798. 

And  it  is  no  defense  to  a  prosecution  for 
the  mailing  of  obscene  publications  that 
they  were  sent  to  the  government  inspector 
who  instigated  the  prosecution,  in  response 
to  decoy  letters  written  by  him  for  the  pur- 
pose of  discovering  the  fact  whether  or  not 
defendant  was  engaged  in  violation  of  the 
law,  and  asking  defendant  to  send  them  to 
him  through  the  mail.  Price  v.  United 
States,  165  U.  S.  311,  41  L.  ed.  727,  17 
Sup.  Ct.  Rep.  ^66. 

Stealing  from  mails. 

Likewise,  it  has  been  held  no  defense  to 
a  prosecution  for  abstracting  and  embez- 
zling money  from  the  mails,  that  it  was 
taken  from  a  decoy  letter  addressed  to  a 
fictitious  person,  and  mailed  by  an  inspect- 
or, for  the  purpose  of  detecting  defendant 
if  he  should  commit  the  crime.  United 
States  V.  Jones,  80  Fed.  513.  The  court 
said,  however,  in  this  case:  "There  is  some- 
thing repugnant  in  the  idea  of  the  govern- 
ment, by  art  and  contrivance,  entrapping 
one  of  its  citizens  into  the  commission  of 
crime  in  order  to  subject  him  to  criminal 
prosecution;  and  such  prosecutions  havo 
been  felt  by  the  courts  to  be  #nore  or  le8s 
objectionable  in  morals  and  in  policy.  The 
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use  of  decoy  letters  for  the  purpose  of  dis- 
covering who  the  mail  robbers  are  is  in 
itself  probably  necessary,  and,  if  objection- 
able, is  at  least  tolerable,  on  the  ground  of 
necessity.  But  to  go  furtlier,  and,  after  the 
citizen  has  been  seduced  by  the  government 
into  robbing  the  mail,  to  prosecute  him 
criminally  for  the  act,  is  more  or  less  of- 
fensive to  public  sentiment.  I  should  have 
been  disposed  to  follow  the  rulings  of  some 
of  the  circuit  courts  in  discouraging  tliese 
prosecutions,  but  I  think  the  Supreme  Court 
has  decided,  unmistakably,  not  only  that 
the  use  of  decoy  letters  is  necessary  to  the 
detection  of  certain  offenses,  but  that  crimi- 
nal prosecutions  based  on  decoys  must  be 
sustained." 

So,  in  Goode  v.  United  States,  159  U.  S. 
663,  40  L.  ed.  297,  16  Sup.  Ct.  Rep.  136, 
the  court  said:  "That  the  fact  that  the 
letter  was  a  decoy  is  no  defense  is  too  welt 
settled  by  the  modern  authorities  to  be 
now  open  to  contention." 

And  in  Montgomery  v.  United  States,  162 
U.  S.  410,  40  L.  ed.  1020,  16  Sup.  Ct.  Rep. 
797,  on  the  authority  of  Goode  v.  United 
States,  supra,  it  was  held  no  defense  to  a 
prosecution  for  embezzling  and  stealing  let- 
ters containing  money  which  had  come 
into  defendant's  hands  as  a  railway  postal 
clerk,  that  such  letters  were  decoys  and 
had  been  mailed  for  the  purpose  of  detecting 
him. 

To  the  same  effect  are  Hall  v.  United 
States,  168  U.  S.  632,  42  L.  ed.  607,  18 
Sup.  Ct.  Rep.  237,  and  Scott  v.  United 
States,  172  U.  S.  343,  43  L.  ed.  471,  19 
Sup.  Ct.  Rep.  209,  where  the  court  said: 
"A  decoy  letter  is  not  subject  to  the  criti- 
cism frequently  properly  made  in  regard 
to  other  measures  sometimes  resorted  to, 
that  it  is  placing  temptation  before  a  man, 
and  endeavoring  to  make  him  commit  a 
crime.  There  is  no  temptation  by  a  decoy 
letter.  It  is  the  same  as  all  other  letters 
to  outward  appearance,  and  the  duty  of 
the  carrier  who  takes  it  is  the  same.  The 
fact  that  it  is  to  a  fictitious  person  is  in 
all  probability  entirely  unknown  to  the  car- 
rier,  and  even  if  known  is  immaterial." 


d50 


KORTH  CAROLINA  SUPREME  COURT. 


proceedings  for  divorce,  if  the  plaintiff  se- 
cures someone  to  entice  the  defendant  into 
illicit  acts.  The  reason  is  that  "connivance" 
is  always  a  bar  to  the  plaintiff's  cause  of 
action.  Dennis  v.  Dennis,  68  Conn.  186,  34 
L.R.A.  449,  57  Am.  St  Rep.  95,  36  Atl.  34. 
But  as  to  prosecution  for  offenses,  not 
against  individuals,  but  against  the  public, 
like  the  present,  it  is  no  defense  that  the 
illegal  sale  was  made  to  a  party  who  bought 
not  for  his  own  use,  but  to  aid  in  convicting 
the  seller.  It  is  not  the  motive  of  the  buyer, 
but  the  conduct  of  the  seller,  which  is  to 
be  considered. 

The  attorney  general   in  concluding  his 
brief  says:     "In  the  case  at  bar  it  does  not 


appear  that  the  chief  of  police  told  Ham- 
mock to  induce  any  sale.  He  simply  fur- 
nished the  money  and  told  him  to  endeavor 
to  buy  the  liquor.  The  officer  doubtless  had 
the  best  of  reasons  for  believing  there  was  a 
live  tiger,  in  the  house  of  defendant.  He 
put  out  his  bait,  and  the  tiger,  for  all  his 
cunning,  'bolted  it,'  and  now  complains  that 
the  law  of  the  jungle  was  violated,  else  he 
would  not  have  been  entrapped."  The  de- 
fendant's counsel,  in  reply  to  this,  strenu- 
ously contended  that  his  client  was'  a 
donkey,  not  a  tiger.  As  to  that  controversy. 
If  on  nostrum  est,  ta^tas  oomponere  Utes. 
In  the  appeal,  we  find  no  error. 


Larceny. 

In  larceny  and  other  crimes  where  a 
want  of  consent  of  the  individual  affected 
is  an  element  of  criminality,  instigation  or 
consent  to  the  crime  is  a  defense  to  prose- 
cution, if  it  negatives  one  of  the  essential 
elements  of  the  crime  charged,  though  not 
otherwise.  Thus,  in  Lowe  v.  State,  44  Fla. 
449,  103  Am.  St.  Rep.  171,  32  So.  956,  the 
court  said:  "The  authorities  are  abundant 
and  the  law  unquestioned,  that  a  taking 
by  the  voluntary  consent  of  the  owner  or 
his  authorized  servant  or  agent,  even  though 
with  a  felonious  intent,  does  not  constitute 
larceny.  But  where  the  criminal  design 
originates  with  the  accused,  and  the  owner 
does  not  in  person  or  by  an  agent  or  serv- 
ant suggest  the  design  nor  actively  urge 
the  accused  on  to  the  commission  of  the 
crime,  the  mere  fact  that  such  owner,  sus- 
pecting that  the  accused  intends  to  steal 
his  property,  in  person  or  through  a  serv- 
ant or  agent,  exposes  the  property  or  neg- 
lects to  protect  it,  or  furnishes  facilities  for 
the  execution  of  the  criminal  design,  under 
the  expectation  that  the  accused  will  take 
the  property  or  avail  himself  of  the  facili- 
ties furnished,  will  not  amount  to  a  con- 
sent in  law,  even  though  the  agent  or  serv- 
ant of  such  owner,  by  his  instructions,  ap- 
pears to  co-operate  in  the  execution  of  the 
crime." 

And  in  State  v.  Adams,  115  N.  C.  776, 
20  S.  E.  722,  it  is  said  that  the  court  cor- 
rectly told  the  jury  thi^t  "if  there  was  the 
guilty  intent  previously  formed  by  the  de- 
fendant, to  steal  certain  property,  and  he 
carried  out  such  design  previously  formed, 
he  is  guilty,  notwithstanding  the  owner  of 
the  property  was  advised  of  the  intended 
larceny,  appointed  agents  to  watch  him, 
and  could  have  prevented  the  theft,  but 
did  not  do  so,  and  allowed  him  to  commit 
the  theft,  with  a  view  of  having  him  subse- 
quently punished." 

So,  in  Crowder  ▼.  State,  50  Tex.  Crim. 
Rep.  92,  96  S.  W.  934,  it  was  held  no  defense 
to  a  prosecution  for  the  theft  of  mules,  that 
the  owner  had  employed  a  detective  in  or- 
der to  catch  defendant,  who,  he  believed, 
had  been  stealing  his  stock,  and  that  the 
detective,  by  direction  of  the  owner,  appar- 
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ently  encouraged  defendant's  design  and 
led  him  on,  provided  neither  the  owner  nor 
the  detective  induced  the  original  intent 
on  the  part  of  the  thief, — ^though  if  the 
intent  and  purpose  to  steal  originated  withj 
and  was  suggested  by,  the  detective,  it 
would  be  a  taking  witl)  the  consent  of  the 
owner,  and  the  defendant  would  not  be 
guilty. 

In  State  ▼.  Adams,  supra,  however,  it 
was  further  held  that  there  was  no  larceny 
where  an  agent  of  the  owner  of  cotton, 
being  informed  of  an  intended  larceny  by 
the  defendant,  watched  for  the  latter  two 
nights  without  his  coming,  and  until  late 
the  third  night,  when,  no  one  coming,  the 
agent  filled  up  two  sacks  of  cotton  and 
gave  one  of  them  to  a  servant  of  the  owner, 
to  take  and  give  to  defendant  telling  the 
latter  that  he  could  get  some  more,  where- 
upon defendant  returned  with  the  servant 
and  took  the  other  sack  and  carried  it  awav. 

And  where  property  was  taken  from  the 
possession  of  a  railway  company  with  its 
knowledge  and  consent,  and  pursuant  to  a 
previous  arrangement  by  a  detective  who, 
at  the  time,  was  the  agent  of,  and  in  the 
employment  of,  the  company,  for  the  pur- 
pose of  entrapping  the  driver  of  a  transfer 
wagon  and  the  defendant,  who  was  sus- 
pected of  receiving  goods  stolen  from  the 
company,  and  the  detective  delivered  the 
goods  to  the  driver  and  persuaded  him,  al- 
though he  suspected  that  the  goods  were 
being  stolen  from  the  company  by  the  for- 
mer, to  convey  the  goods  to  defendant's 
store,  and  defendant  received  them  from 
the  driver,  it  was  held  that,  as  the  criminal 
design  did  not  originate  with  the  driver  or 
the  defendant,  and  the  taking  by  the  former 
was  at  the  instigation  and  with  the  con- 
sent of  the  company,  there  was  no  larceny, 
and  defendant  was  accordingly  not  guilty 
of  the  crime  of  receiving  stolen  goods. 
State  V.  Waghalter,  177  Mo.  676,  76  S.  W. 
1028,  12  Am.  Crim.  Rep.  283. 

So,  property  is  taken  with  the  owner's 
consent,  where  one  employed  by  the  owner 
to  detect  thieves  who  had  been  stealing  his 
property  was  authorized  to  use  the  prop- 
erty in  any  •way  he  might  see  proper  for 
that  purpose,  and,  for  the  purpose  of  en- 
trapping and  prosecuting  the  thief,  advises^ 
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co-operates  with,  and  assists  tlie  latter  in 
planning  and  carrying  out  the  taking. 
State  V.  Hull,  33  Or.  66,  72  Am.  St.  Rep. 
694,  54  Pac.  159. 

And  there  is  no  larceny  where  one  act- 
ing as  a  detective,  in  order  to  catch  cattle 
thieves,  and  having  the  consent  of  the 
owner  to  a  taking,  inaugurates  and  active- 
ly participates  with  defendant  in  the  thiev- 
ing enterprise.  McGee  v.  State  (Tex.  Crim. 
Rep.)  66  S.  W.  562,  14  Am.  Crim.  Rep.  413. 

The  trespass  necessary  to  constitute  lar- 
ceny is  absent,  also,  where  a  property  own- 
er, upon  being  informed  of  a  design  to 
steal  his  property,  places  it  upon  a  plat- 
form where  the  intending  thief  is  planning 
to  get  it,  with  instructions  to  his  servant 
in  charge  of  the  platform  to  deliver  it  to 
the  one  who  will  call  for  it,  so  that  when 
the  intending  thief  arrives,  he  is  treated 
as  having  a  right  to  the  property, — espe- 
cially where  another  agent  of  the  owner, 
sent  to  arrange  for  the  taking  of  the  prop- 
erty, has  agreed  to  the  place  proposed  by 
the  thief,  under  circumstances  which  in- 
volve a  promise  of  assistance  in  carrying 
out  the  plan.  Topolewski  v.  State,  130 
Wis.  244,  7  L.R.A.(N.S.)  756,  118  Am.  St. 
Rep.  1019,  109  N.  W.  1037,  10  A.  &  E.  Ann. 
Cas.  627. 

In  Faust  v.  United  States,  163  U.  S. 
452,  41  L.  ed.  224,  16  Sup.  Ct.  Rep.  1112, 
it  was  held  no  defense  to  the  prosecution  of 
an  assistant  postmaster  for  embezzling 
money  order  funds  of  the  United  States, 
that  it  is  not  shown  that  the  embezzlement 
took  place  without  the  consent  of  the  post- 
master. 

And  in  People  v.  Mills,  178  N.  Y.  274, 
67  L.R.A.  131,  70  N.  E.  786,  affirming  91 
App.  Div.  331,  86  N.  Y.  Supp.  529,  it  was 
held  no  defense  to  a  prosecution  for  an 
attempt  to  commit  the  statutory  crimes  of 
removing  from  the  court  records  and  steal- 
ing certain  indictments,  that  defendant, 
having  formed  the  purpose  of  corruptly  ef- 
fecting in  some  way  the  disposal  of  these 
indictments,  was  entrapped  into  what  he 
did  by  representatives  of  the  district  at- 
torney*s  office,  or  that  the  indictments  were 
taken  with  the  consent  of  the  district  at- 
torney from  a  place  where  they  had  been 
placed  by  authority  of  the  latter  for  the 
purpose  of  detecting  defendant  in  the  com- 
mission of  the  crime.  The  court  said: 
"An  important  distinction  between  this 
case  and  those  relied  upon  by  the  appel- 
lant is  found  in  the  difference  between  pub- 
lic and  private  ownership  of  the  property 
taken  by  the  accused.  In  most  cases  some 
third  person  is  injured  by  the  crime,  and  is 
directly  or  indirectly  the  complainant,  but 
in  this  case  the  state  was,  as  it  must  be  in 
all  criminal  cases,  the  prosecutor,  and  it 
was  also  the  injured  party,  for  its  property 
was  the  subject  of  the  attempt  at  larceny. 
If  an  individual  owner  voluntarily  delivers 
his  property  to  one  who  wishes  to  steal  it, 
there  is  no  trespass:  but  wlien  the  proper- 
ty of  the  state  is  delivered  by  anyone,  im- 
der  any  circumstances,  to  any  person  for 
the  purpose  of  having  him  steal  it,  and  he 
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takes  it  into  his  possession  with  intent  to 
steal  it,  there  is  a  trespass,  and  the  at- 
tempt is  a  crime."  There  was,  however,  a 
strong  dissent  in  this  case  as  to  the  effect 
of  the  conduct  of  the  district  attorney  and 
his  representatives  upon  the  character  of  de- 
fendant's acts. 

Burglary. 

Consent  of  officers  is  no  defense  to  a 
prosecution  for  burglary.  Thus,  in  People 
V.  Laird,  102  Mich.  135,  60  N.  W.  457,  the 
court  said:  "The  duty  of  the  police  lies 
beyond  the  protection  of  the  public  from  a 
particular  offense.  It  will  not  do  to  lay 
down  the  rule  that  if  a  burglary  is  sus- 
pected, it  is  the  duty  of  police  officers  to 
prevent  the  commission  of  that  particular 
offense,  rather  than  lie  in  wait  and  secure 
the  guilty  parties.  In  such  case  the  police 
do  not  encourage  the  commission  of  the 
crime,  but  simply  apprehend  parties  bent 
upon  the  crime,  who,  in  carrying  out  plans 
already  formulated,  rush  into  the  arms  of 
the  officers.  Even  an  Informant  accom- 
panying his  associates  does  not  necessarily 
encourage  their  purpose,  and  it  is  not  prop- 
er* that  he  should,  but  he  simply  acquiesces 
in  a  plan  |il ready  formed." 

And  in  State  v.  Ablev,  109  Iowa,  61,  48 
L.R.A.  862,  77  Am.  St.  Rep.  520,  80  N.  W. 
225,  12  Am.  Crim.  Rep.  279,  though  the 
court  characterized  the  conduct  of  the  officer 
as  "outrageous,''  it  was  held  no  defense  to  a 
prosecution  for  burglary  that  defendant  was 
instigated  by  a  police  officer  to  commit  the 
crime,  or  that  the  owner  of  the  building,  be- 
ing informed  that  the  crime  was  contem- 
plated, merely  remained  silent  and  permit- 
ted it  to  go  on, — ^both  for  the  purpose  of 
having  defendant  apprehended  and  prosecut- 
ed. 

In  State  v.  Currie,  13  N.  D.  655,  69 
L.R.A.  405,  112  Am.  St.  Rep.  687,  102  N.  W. 
875,  it  was  held  no  defense  to  a  prosecution 
for  burglary,  that  one  present  with  and  as- 
sisting defendant  in  the  burglary  was  a  de- 
tective, if  the  detective  did  not  instigate 
the  crime,  and  it  was  committed,.as  to  every 
ingredient  of  it,  by  the  defendant;  nor  that 
the  owner  of  the  building,  to  whom  the 
detective  disclosed  that  it  was  probably 
about  to  be  burglnrized  by  the  defendant 
with  the  feigned  assistance  of  himself,  act- 
ing for  the  purpose  of  securing  evidence  of 
the  intended  burglary  and  other  crimes, 
did  not  take  steps  to  prevent  the  crime,  but 
passively  allowed   it  lo  go  on. 

And.  it  is  no  defenese  to  the  prosecution 
of  one  who  was  the  instigator  and  prime 
mover  of  an  attempt  to  commit  burglary 
with  intent  to  steal,  that  one  to  whom  the 
defendant  propoped  the  crime,  and  who 
acted  as  a  confederate,  informed  the  owner 
of  the  premises  to  be  burglarized  of  the  in- 
tended burglary,  and  the  latter,  for  the 
purpose  of  catching  defendant,  told  the  in- 
former not  to  insist  on  defendant's  com- 
ing, or  to  encourage  him  to  come,  but  just 
to  let  him  come  along  of  his  own  free  will 
and   accord   and   voluntarily,   if  he   would, 
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— such  conduct  of  the  owner  not  amounting 
to  a  consent  for  defendant  to  enter  the 
house  or  take  property  therefrom.  Robin- 
son V.  State,  34  Tex.  Crim.  Rep.  71,  63 
Am.  St.  Rep.  701,  29  S.  W.  40. 

But  burglary  is  not  committed  by  those 
assisting  a  detective  in  entering  a  building 
and  taking  money  from  a  safe,  in  pursu- 
ance of  a  previously  arranged  plan  between 
him  and  the  owner,  with  the  sole  intent  of 
entrapping  the  others  into  the  apparent 
commission  of  a  crime.  Love  v.  People,  160 
111.  601,  32  L.R.A.  139,  43  N.  E.  710. 
In  this  case  the  court  said:  "Strong  men 
are  sometimes  unprepared  to  cope  with 
temptation  and  resist  encouragement  to 
evil  when  financially  embarrassed  and  im- 
poverished. A  contemplated  crime  may  nev- 
er be  developed  into  a  consummated  act. 
To  stimulate  unlawful  intentions  for  the 
purpose  and  with  the  motive  of  bringing 
them  to  maturity,  so  the  consequent  crime 
ma^  be  punished,  is  a  dangerous  practice. 
It  IS  safer  law  and  sounder  morals  to  hold, 
where  one  arranges  to  have  a  crime  com- 
mitted against  his  property  or  himself,  and 
knows  that  an  attempt  is  to  be  made  to 
encourage  others  to  commit  the  act,  by  one 
acting  in  concert  with  such  owner,  that  no 
crime  is  thus  committed.  The  owner  and 
his  agent  may  wait  passively  for 'the  would- 
be  criminal  to  perpetrate  the  offense,  and 
each  and  every  part  of  it,  for  himself,  but 
they  must  not  aid,  encourage,  or  solicit  him 
that  they  may  seek  to  punish." 

So,  there  is  no  burglary  where  the  entry 
was  instigated  and  participated  in  by  one 
acting  with  knowledge  and  assent  of  the 
occupant  of  the  building  as  a  decoy,  for 
the  purpose  of  having  defendant  apprehend- 
ed, and  the  latter  relied  upon  the  other's 
statement  that  he  was  authorized  to  enter 
in  the  manner  shown.  Roberts  v.  Territory, 
8  Okla.  326,  67  Pac.  840,  11  Am.  Crim.  Rep. 
198. 

Nor  where  the  owner  is  connected  with 
the  original  design  to  have  his  house 
broken,  for  the  purpose  of  having  defendant 
prosecuted  therefor,  and  leaves  the  key  at 
a  point  agreed  upon  with  another,  for  the 
purpose  of  enabling  him  and  defendant  to 
go  into  the  house,  and  the  other  person  in- 
duces defendant  to  go  into  the  house  and 
unlocks  the  door  for  him, — the  entry  being 
with  the  owner's  consent.  Bird  v.  State, 
49  Tex.  Crim.  Rep.  96,  122  Am.  St.  Rep. 
803,  90  S.  W.  661. 

Robbery. 

Consent  to  a  robbery,  so  as  to  absolve  the 
robber  from  criminal  liability,  is  not  shown 
by  merely  providing  one's  self  with  money 
which  may  be  taken,  and  going  where  the 
deed  may  be  done  in  anticipation  of  the 
commission  of  the  crime,  for  the  purpose  of 
apprehending  the  criminal.  Tones  v.  State, 
48  Tex.  Crim.  Rep.  363,  1  L.R.A.(N.S.) 
1024,  122  Am.  St.  Rep.  769,  88  S.  W.  217, 
13  A.  &  E.  Ann.  Cas.  466. 

And  it  is  no  defense  to  a  prosecution 
for  an  attempt  to  commit  the  crime  of 
30  L.R,A.(N.S.) 


robbery,  that  defendant's  accomplices  wftre 
acting  under  instructions  from  the  district 
attorney's  office  for  the  purpose  of  appre- 
hending defendant,  where  the  latter  made 
the  first  suggestion  of  the  crime  and  the 
person  to  be  robbed  had  no  part  in  the 
transaction.  People  v.  DuVeau,  106  App. 
Div.  381,  94  N.  Y.  Supp.  225. 

So,  it  is  no  defense  to  a  prosecution  for 
taking  property  by  force  or  threats,  and 
against  the  owner's  consent,  in  pursuance 
of  a  conspiracy  for  the  purpose,  that  the 
prosecutor,  after  defendants  had  formed 
their  guilty  intent,  laid  a  trap,  and  went 
voluntarily  to  their  meeting  place  witii 
money  which  was  marked  and  furnished 
him  by  the  prosecuting  attorney  for  the 
purpose  of  entrapping  defendants,  who  were 
thus  entrapped  into  the  hands  of  officers  on 
the  watch.  State  v.  Piscioneri  (W.  Va.) 
69  S.  E.  376. 

And  it  is  no  defense  to  a  prosecution  for 
a  train  robbery  that,  after  the  plans  for 
the  commission  of  the  crime  were  completed, 
a  pretended  accomplice  informed  the  super- 
intendent of  the  railroad  thereof,  and  the 
latter,  doing  nothing  to  aid  in  the  crime, 
simply  protected  the  train  to  be  robbed  by 
guards,  to  prevent  the  contemplated  rob- 
bery and  apprehend  the  would-be  robbers. 
State  ▼.  West,  167  Mo.  309,  57  S.  W.  1071. 

Bribery. 

It  is  no  defense  to  a  prosecution  for  the 
statutory  crime  of  bribing  a  representative 
of  a  labor  organization,  that  the  latter  lied 
to  and  "bluffed"  defendants  for  the  purpose 
of  entrapping  them.  "Even  though  .  .  . 
[he]  went  farther  than  laying  a  trap,  and 
actually  solicited  the  appellants  to  com- 
mit the  crime,  it  would  furnish  no  defense 
to  them,  since  .  .  .  [he]  was  not  a 
prosecuting  or  other  public  official  of  any 
kind."    People  v.  Bock,  125  N.  Y.  Supp.  301. 

And  on  a  prosecution  for  ofTering  to 
bribe  an  officer,  it  is  immaterial  that  the 
latter  suggested  bribery  to  the  defendant, 
for  the  fact  that  the  officer  may  have  been 
willing  to  be  bribed  would  not  make  de- 
fendant less  guiltv  of  offering  the  bribe. 
Rath  V.  State,  35  Tex.  Crim.  Rep.  142,  33 
S.  W.  229. 

In  State  v.  Dudoussat,  47  La.  Ann.  977, 
17  So.  685,  it  is  held  to  be  no  defense  to  the 
prosecution  of  a  city  councilman  for  receiv- 
ing a  bribe,  that,  after  he  had  made  a 
proposal  to  the  prosecuting  witness  that 
the  latter  pay  him  money  for  securing  for 
witness  a  desired  privilege,  witness  and 
others  arranged  and  carried  out  a  plan  to 
entrap  the  defendant  by  witness's  giving 
him  marked  money  to  the  amount  required, 
in  the  presence  of  the  other  parties  se- 
creted as  witnesses.  The  court  said,  how- 
ever, that  if  the  "trap"  prepared  and  ar- 
ranged to  procure  evidence  had  been  an  in- 
ducement, an  opportunity  offered,  and  a 
temptation  presented  to  commit  the  crime, 
the  defendant  should  have  been  found  not 
guilty;  but  as  he  had  previously  made  up 
his  mind  to  commit  the  offense,  and  pro- 
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posed  to  do  so,  and  the  means  employed 
were  not  an  inducement  or  temptation,  but 
for  the  purpose  of  securing  the  evidence, 
they  were  no  defense. 

But  in  People  v.  Liphardt,  106  Mich.  80, 
62  N.  W.  1022,  it  is  held  no  defense  to  the 
prosecution  of  a  member  of  a  board  of  edu- 
cation for  receiving  a  bribe,  that  the  prose- 
cuting witness  encouraged  another  member 
of  the  board  to  advise  defendant  that  wit- 
ness would  accept  a  proposition  from  de- 
fendant to  sell  nis  vote,  and  that  witness 
informed  the  mayor  of  this,  and  they,  with 
the  police,  made  plans  to  entrap  and  detect 
defendant  in  receiving  a  bribe  paid  by  the 
witness  for  the  purpose  of  so  detecting  de- 
fendant. The  court  said:  "We  know  of  no 
case  that  holds  that  one  who  has  committed 
a  criminal  act  should  be  acquitted  because 
induced  to  do  so  by  another.  It  is  merely 
when  the  criminality  of  the  act  is  shown  to 
be  absent  by  the  fact  of  the  inducement  that 
such  proof  justifies  acquittal." 

And  on  a  prosecution  of  a  state  senator 
for  asking  and  receiving  a  bribe,  that  aft- 
er defendant  had  offered  to  receive  the 
bribe,  a  plot  was  formed  to  entrap  him 
and  other  senators,  does  not  render  inad- 
missible against  the  defendant  the  testimony 
of  those  implicated  in  the  plot.  People  v. 
Bunkers,  2  Gal.  App.  197,  84  Pac.  364,  370. 

I 

Subornation  of  perjury. 

In  Com.  v.  Bickings,  12  Pa.  Dist.  R.  206, 
it  was  held  that  a  conviction  of  attempted 
subornation  of  perjury  cannot  stand,  where 
it  appears  that  defendant,  having  been  en- 
gaged in  litigation  against  his  brother,  in 
the  course  of  which  it  became  necessary  to 
prove  certain  disputed  facts  by  a  witness 
additional  to  himself,  was  approached  by  an 
acquaintance  of  both  the  brothers,  between 
whom  and  defendant's  brother  a  relation  is 
clearly  made  out,  and  was  finally  lured  by 
the  former  into  giving  him  &  written  state- 
ment of  the  facts  to  be  testified  to  and  a 
part  payment  of  a  sum  to  b6  paid  to  him 
for  testifying,  and  that  the  whole  was  a 
trap  so  to  discredit  defendant  in  the  civil 
proceedings  as  to  compel  him  to  abate  all 
or  a  part  of  his  demand.  The  court  said: 
'*Wharton  (Crim.  Law,  §  149)  says  that  *a 
trap  laid  by  which  the  defendant,  previously 
intending  the  offense,  is  tempted  to  proceed 
with  it  in  such  a  way  as  to  lead  to  exposure, 
is  ordinarily  no  defense.'  And  the  supreme 
court  of  our  state,  in  the  case  of  Campbell 
V.  Com.  84  Pa.  187,  held  that  a  detective 
might,  in  the  interest  of  the  community, 
join  a  gang  of  criminals  for  the  purpose  of 
exposing  it  and  bringing  the  criminals  to 
punishment.  This,  however,  is  the  extreme 
position  to  which  any  court  in  this  or  any 
other  state  has  ever  gone.  The  liability  of 
men  to  fall  into  crime  by  consulting  their 
interests  and  passions  is  unfortunately 
great,  without  the  stimulus  of  encourage- 
ment. No  state,  therefore,  can  safely  adopt 
a  policy  by  which  crime  is  to  be  artificially 
propagated.  This  principle  it  is  which 
leads  to  the  limitations  of  the  doctrine  as 
30  L.R.A.(N.S.) 


laid  down  by  Wharton,  supra,  namely,  that 
the  defendant  who  is  trapped  must  himself 
have  previously  intended  the  offense  into 
which  he  is  trapped.'' 

Extortion. 

It  is  no  defense  to  a  prosecution  for  an 
attempt  to  commit  the  crime  of  extortion, 
that  one  from  whom  defendant  sought  to  ob- 
tain money  by  threats  of  accusation  of 
crime,  and  who  paid  the  money  to  defendant, 
was  at  the  time  acting  as  a  decoy  of  the 
police,  and  trying  to  induce  defendant  to  re- 
ceive money  from  him  under  such  circum- 
stances as  would  render  defendant  guilty 
of  a  crime,  and  enable  the  police  to  arrest 
and  convict  him  of  it.  People  v.  Gardiner, 
144  N.  Y.  119,  28  L.R.A.  699,  43  Am.  St. 
Rep.  741,  38  N.  E.  1003,  9  Am.  Crim.  Rep. 
82. 

Criminal   libel. 

On  a  prosecution  for  criminal  libel,  it  is 
no  defense  that  the  person  libeled,  having 
been  informed  and  believing  that  the  de- 
fendant designed  to  publish  a  libel,  em- 
ployed a  detective  to  watch  him  and  take 
every  step  to  detect  him  if  he  committed 
the  offense,  and  even  »to  co-operate  with 
him  for  that  purpose,  and  allowed  the  crime 
to  be  committed,  for  the  purpose  of  detect- 
ing and  prosecuting  the  defendant,  but  the 
latter  was  not  solicited  to  commit  the  crime, 
nor  was  it  even  suggested  to  him.  People 
V.  Ritchie,  12  Utah,  180,  42  Pac.  209. 

Shipment  of  misbranded  food. 

It  is  no  defense  to  a  prosecution  under  the 
pure  food  act,  for  an  interstate  shipment 
of  misbranded  bottled  water,  that  the 
shipment  on  which  the  indictment  was 
based  was  secretly  induced  by  a  govern- 
ment detective  in  order  to  create  a  basis 
for  a  criminal  charge.  United  States  v. 
Morgan,  181  Fed.  587. 

Counterfeiting. 

It  is  no  defense  to  a  prosecution  for  false- 
ly making  the  counterfeiting  a  trademark, 
that  the  counterfeiting  was  done  at  the 
instance  of  an  agent  of  the  owners  of  the 
trademark,  and  paid  for  with  tlieir  money, 
for  tlie  purpose  of  ascertaining  whether  de- 
fendant was  engaged  in  the  unlawful  busi- 
ness of  counterfeiting  their  trademark,  and 
defendant  was  not  requested  to  print  la- 
bels for  the  owners  of  the  trademark,  but 
was  employed  to  print  false  labels  for  a 
person  apparently  desi^yning  to  commit  a 
fraud.  People  v.'Krivitzky,  168  N.  Y.  182, 
01  N.  E.  175,  affirming  60  App.  Div.  307, 
70  N.  Y.  Supp.  173. 

And  on  a  prosecution  for  selling  goods 
bearing  counterfeit  labels,  it  is  no  defense 
that  the  purchaser,  acting  with  a  special 
agent  of  the  owners  of  the  labels  counter- 
feited, knew  that  the  labels  on  the  goods 
purchased  w^ere  counterfeits,  and  made  the 
purcliase  for  the  purpose  of  proving  the  fact 
of   sale  by   the   defendant  and   having  him 
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prosecuted.     People   v.   Hi  If  man,   01   App. 
Div.  641,  70  N.  Y.  Supp.  621. 

Abortion. 

In  People  ▼.  Conrad,  102  App.  Div.  566, 
19  N.  Y.  Grim.  Rep.  259,  92  N.  Y.  Supp.  606, 
affirmed  in  182  N.  Y.  529,  74  N.  E.  1122,  it 
is  held  to  be  no  defense  to  a  prosecution 
for  an  attempt  to  commit  the  crime  of 
abortion,  that  it  was  brought  about  by 
means  of  a  trap  arranged  by  the  officers 
of  the  County  Medical  Society.  The  court 
said :  "[Defendantl  was  not  a  passive  instru- 
ment in  the  hands  of  the  entrapping  par- 
ties. He  did  the  act  with  which  he  was 
charged  voluntarily,  with  full  knowledge 
of  the  subject  and  of  the  consequences  which 
would  flow  therefrom.  Under  such  circum- 
stances, setting  a  trap  by  which  he  was 
caught  is  not  a  defense." 

Illegal  practice  of  dentistry. 

On  a  prosecution  for  practising  dentistry 
without  a  license,  it  is  no  defense  that  the 
complaining  witness  went  to  the  office 
of  the  defendant,  had  him  fill  a  cavity  in 
his  tooth,  and  paid  him  for  the  service,  with 
the  view  of  prosecuting  him  therefor.  State 
v.  Littooy,  52  Wash.  87,  100  Pac.  170,  17 
A.  &  £.  Ann.  Cas.  292.  A.  C.  W. 


T£NXESSEE   SUPREME   COURT. 
MRS.  SADIE  RICHMOND 

V. 

TRAVELERS'    INSURANCE    COMPANY, 

Appt 

(—  Tenn.  — ,  130  S.  W.  790.) 

Insurance  —  failure  to  renew  —  effect. 

J.  An  accident  insurance  policy  is  not  in 
force  where  a  renewal  receipt  is  mailed  by 
the  agent,  held  by  the  insured  a  couple  of 
weeks,  and  returned  with  a  notice  to  dis- 
continue, although  the  agents  do  not  accept 
the  discontinuance,  but  write  assured  that 
they  will  hold  the  receipt  for  him  and  give 
him  credit  for  the  premium,  where  he  dies 
before  the  letter  reaches  him;  and  it  is 
immaterial  that  both  parties  think  that  the 
policy  is  in  force  until  the  discontinuance 
18  accepted. 

Same  —  keeping  renewal  receipt. 

2.  Mere  delay  in  rejecting  a  receipt  for 
renewal  of  an  accident  insurance  policy  does 
not  amount  to  an  acceptance  which  will 
continue  the  policy  in  force. 


A 


(June  11,  1910.) 

PPEAL  by  defendant  from  a  decree  of 
the  Chancery  Court  for  Shelby  County 


Note.  —  See  note  to  Waters  v.  Securitv 
Life  &  Annuity  Co.   13   L.R.A.(N.S.)    805, 
on  cancelation  of  insurance  contract  by  re- 
turn of  policv. 
30  L.R.A.(N*S.) 


in  complainant's  favor  in  a  suit  brought  to 
recover  the  amount  alleged  to  be  due  on  a 
policy  of  accident  insurance.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  E.  R.  Turley  and  R.  M.  Heath, 
for  appellant: 

As  the  correspondence  between  the  parties 
shows  that  their  minds  never  met  with  re- 
spect to  the  terms,  there  is  no  contract. 

1  Joyce,  Ins.  §§  45,  55;  1  May,  Ins.  4th 
ed.  §§  60-53;  Mutual  L.  Ins.  Co.  v.  Young, 
23  Wall.  85,  23  L.  ed.  152;  Giddings  ▼. 
Northwestern  Mut.  L.  Ins.  Co.  102  U.  S.  108, 
26  L.  ed.  92. 

A  proposal  for  insurance  must  be  accept- 
ed before  it  becomes  a  contract. 

New  York  Union  Mut.  Ins.  Co.  v.  John- 
son, 23  Pa.  72. 

Messrs.  McKellar  &  Keyser  for  appel- 
lee. 

Neil,  J.,  delivered  the  opinion  of.  the 
court : 

After  a  very  careful  examination  of  this 
case  we  find  ourselves  unable  to  concur  in 
the  result  reached  by  the  learned  chancellor. 
The  letter  of  September  2d,  written  by  the 
agents,  Marx  k  Bensdorf,  containing  the  re- 
newal receipt,  simply  amounted  to  an  offer 
on  the  part  of  the  company  to  renew  the 
insurance  for  the  ensuing  six  months.  This 
was,  of  course,  open  to  the  acceptance  or 
rejection  of  George  Richmond,  the  subject 
of  the  insurance.  On  the  18th  of  the  same 
month  he  mailed  a  reply  to  the  agents,  in 
which  he  rejected  the  offer  and  returned  thA 
renewal  receipt.  On  the  next  day,  Septem- 
ber 19th,  the  agents  wrote  George  Rich- 
mond another  letter,  in  which  they  renewed 
the  offer  and  urged  him  to  accept  it.  He, 
however,  never  received  this  last  letter,  but 
was  killed  on  the  22d  of  the  same  month. 

We  think  on  this  state  of  facts  there 
could  be  no  doubt  whatever  as  to  the  true 
legal  result.  A  different  construction,  how- 
ever, is  sought  by  the  complainant  to  be 
placed  upon  this  correspondence,  based  upon 
two  or  three  considerations;  the  first  being 
the  language  of  the  letters  themselves,  the 
second  resting  on  the  evidence  to  the  fact 
that  George  Richmond  thought  himself 
bound  by  his  failure  to  reply  for  so  long, 
and  the  third  resting  on  the  delay  itself, 
as  an  inference  of  acceptance. 

The  correspondence  was  as  follows: 

Sept.  2,  1908. 
Mr.  George  Richmond, 

City. 
Dear  Sir: — 

We  take  pleasure  in  inclosing  herewith 
renewal  receipt  No.  A  995,695,  renewing 
your  accident  policy,  or  1,474,327,  for  six 
months   from   the   4th   inst.     Premium   on 
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same  is  $15,  for  which  you  can  send  us  check  | 
at   your  convenience. 

Thanking    you    for    your    business,    and 
soliciting  your  further  favors,  we  are. 
Yours  very  truly, 

Marx   &    Bensdorf, 
District  Managers. 

The  inclosed  receipt  was  as  follows: 

Series  A.  No.  995,693. 

The  Travelers'  Insurance  Company, 
of  Hartford,  Connecticut. 
Received  of  George  Richmond  premium  of 
$15,   continuing   in    force   policy.  No.    O   0 
], 474,327  from  the  4th  day    of    September, 
1908,   to   the  4th   day  of  March,    1909,   at 
noon,    subject    to    all    the    conditions    in 
original  policy.     Not  valid  unless  counter- 
signed by  a  duly  authorized  agent  or  cashier 
of  the  company.      B.  A.  Page,  Secretary. 
Countersigned    at   Memphis,   Tennessee. 
Marx  &  Bensdorf,  D.  A. 

Sept.  18,  1908. 
Messrs.  Marx  &  Bensdorf,  ^ 
Dear  Sirs: — 

I  am  sorry,  but  owing  to  the  present  con- 
ditions    I     must     discontinue     my     policy 

No.  . 

Thanking  you  for  past  favors,  I  am. 
Yours   very   truly, 

George  Richmoiid. 
Box  109. 

Sept.  19,  1908. 
Mr.  George  Richmond, 

City:— 
We  are  in  receipt  of  your  favor  of  the 
18th  inst.,  inclosing  your  accident  renewal 
receipt  for  cancelation,  and  note  your  re- 
marks that  on  account  of  present  conditions 
you  will  be  compelled  to  discontinue  your 
accident  policy.  We  would*  suggest,  how- 
ever, that  you  keep  your  insurance  in  force, 
as  there  is  no  telling  yhen  a  serious  acci- 
dent may  occur  to  you,  and  we  are  perfect- 
ly willing  to  allow  you  to  pay  this  premium 
one  half  in  sixty  days  and  one  half  in 
ninety  days,  if  you  prefer. 

We  are  holding  the  renewal  receipt  in  the 
office,  waiting  to  hear  from  you. 
We  are  very  truly  yours, 
Marx  &  Bensdorf, 

District  Managers. 

This  last  letter  was  misdirected,  and  nev- 
er reached  George  Richmond. 

The  language  of  the  renewal  receipt  is  to 
the  effect  that  the  policy  is  continued  in 
force,  and  the  language  of  the  letter  accom- 
panying it  is  that 'the  policy  is  by  the  re- 
ceipt renewed  for  six  months.  The  reply 
of  George  Richmond  uses  the  word  "discon- 
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tinue,"  indicating  that  he  desired  to  put  an 
end  to  something  he  thought  then  in  exist- 
ence, and  the  language  of  the  letter  of  Sep- 
tember 19th  likewise  indicated  that  the 
agents  thought  that  the  receipt  evidenced 
a  contract  then  in  existence,  because  it 
mentioned  the. accident  renewal  receipt  as 
something  returned  for  cancelation,  and  sug- 
gested that  "you  keep  your  insurance  in 
force,"  and  says,  "We  will  hold  the  renewal 
receipt  in  the  office,  waiting  to  hear  from 
you."  In  addition  to  this,  the  evidence  of 
the  witness  Bourne,  and  of  Walter  Richmond* 
the  brother  of  George  Richmond,  clearly 
indicates  that  the  latter  thought  that 
by  holding  the  receipt  so  long  as  he  had,  he 
bound  himself  to  take  it  for  the  six  months, 
and  that  he  would  have  to  be  released  by 
the  company  or  its  agents.  He  desired  to 
be  released,  because  he  wanted  to  substitute 
for  his  insurance  in  th6  Travelers'  Insur- 
ance Company  a  policy  in  the  Fidelity  Ac- 
cident Insurance  Company. 

Now  it  is  perfectly  clear  that  the  agents 
of  the  insurance  company,  by  sending  the 
renewal  receipt  on  September  2d  to  Greorge 
Richmond,  could  not  force  the  contract 
upon  him,  no  matter  how  much  they  thought 
the  company  was  bound  by  the  language  of 
the  offer.  It  was,  indeed,  bound;  but  that 
was  subject  to  the  acceptance  of  George 
Richmond.  He  certainly  did  not  accept  it 
in  terms,  and  the  only  reason  there  could  be 
for  holding  that  the  contract  was  completed 
would  be  that  George  Richmond,  by  delay- 
ing to  either  accept  or  reject  from  Septem- 
ber 2d  to  September  18th,  had  thereby  be- 
come bound;  that  is,  that  the  delay  had 
amounted  to  an  acceptance.  No  authority 
has  been  ci^ted  by  counsel,  and  we  have  dis- 
covered none,  indicating  that  such  delay 
would  amount  to  evidence  of  acceptance. 

The  nearest  approach  we  have  found  to 
it  is  the  case  of  Adams  v.  Eidam,  42  Minn. 
53,  -±3  N.  W.  690,  referred  to  in  §  68  of 
Joyce  on  Insurance.  In  that  caSe  it  was 
held  that  a  finding  that  an  applicant  re- 
ceived and  retained  without  objection 
policies  made  out  and  sent  to  him  was 
equivalent  to  finding  that  he  had  accepted 
them;  but  there,  it  is  seen,  there  was  an 
application  by  him  for  insurance,  and  the 
sending  of  policies  to  him.  By  his  retaining 
them  an  unreasonable  length  of  time,  there 
was  an  inference  that  they  were  satis- 
factory to  him,  and  that  he  had  accepted 
them.  In  the  present  case,  however,  there 
was  no  application  for  insurance  at  all, 
but  simply  an  offer  or  solicitation  on  the 
part  of  the  insurance  company,  on  Sep- 
tember 2d,  to  renew  an  insurance  policy 
which  would  expire  on  September  4th  if  not 
renewed.  This  was  an  offer  which  was  not 
accepted.     As  to  the  matter  of  delay  the 
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authorities  are  very  numerous  that  an  ap- 
plication for  insurance  will  not^  even  though 
accompanied  by  a  premium,  be  treated  as 
accepted,  although  the  company  should  de- 
lay to  act  upon  the  matter  for  months. 
Some  of  these  authorities  are  referred  to 
in  §  57  of  Joyce  on  Insurance.  The  subse- 
quent authorities  since  the  publication  of 
that  book  are  in  entire  accord  with  the  text. 
There  are  cases  to  the  effect  that  delay  will 
hold  the  company  where  the  party  making 
the  application  has  been  misled  into  believ- 
ing that  the  insurance  would  be  accepted, 
and,  relying  thereon,  has  refrained  from  ob- 
taining other  insurance.  Here,  it  is  ob- 
served, arises  the  element  of  injury  and  the 
consequent  estoppel.  On  the  other  hand, 
it  was  held  in  one  case  that  where  a  certain 
slip  wafl  sent  the  insured,  to  be  pasted  on 
his  policy,  and  he  kept  it  without  making 
any  reply  for  a  considerable  time,  he  could 
not  be  held  to  have  accepted  the  slip  modify- 
ing the  contract  by  reason  of  the  mere  de- 
lay, unless  it  could  be  made  to  appear  that 
the  company  had  suffered  some  injury  by 
reason  of  the  delay.  Shakman  v.  United 
States  Credit  System  Co.  92  Wis.  366,  32 
L.R.A.  383,  387,  53  Am.  St.  Rep.  920,  66  N. 
W.  528.  The  fact  that  the  insurance  agents 
entertained  the  mistaken  view  of  law  that 
the  policy  was  in  force,  pending  the  offer  of 
September  2d,  until  they  received  George 
Richmond's  letter  of  September  18th,  and 
that  Richmond  entertained  the  same  mis- 
taken view,  and  supposed  that  he  would  be 
held  on  the  premium  unless  released  by  the 
company,  did  not  change  the  rule  of  law 
that  there  can  be  no  contract  without  mu- 
tual assent,  and  did  not  substitute  for  the 
ineffectiveness  of  that  delay,  in  law,  the 
opinions  of  these  persons,  or  add  to  that  de- 
lay an  efficiency  which  the  law  did  not 
attach  to  it. 

We  are  referred  by  complainant's  counsel 
to  two  cases  as  being  conclusive  of  the  pres- 
ent controversy.  The  first  of  these  is  Trav- 
elers' Ins.  Co.  V.  Jones,  32  Tex.  Civ.  App. 
146,  73  S.  W.  978.  In  that  case  it  ap- 
peared that  an  agent  took  the  application 
of  Jones  for  insurance,  and  this  application 
was  accepted  by  the  company,  and  the  pol- 
icy sent  to  him  pursuant  to  the  terms  of  the 
contract.  The  facts  just  stated  made  such 
a  contract.  On  receiving  the  policy,  Jones 
attempted  to  return  it  because  he  supposed 
that  the  amount  of  the  premium  that  was 
to  be  paid  in  such  instalments  was  larger 
than  he  had  contracted  to  pay,  in  which  he 
was  mistaken ;  however,  he  returned  the  pol- 
icy to  the  company,  and  they  sent  it  back 
to  him.  That  is,  after  the  contract  was  com- 
pleted, they  refused  to  agree  to  a  cancela- 
tion. The  difference  between  that  case  and 
the  one  before  us  is  that  here  there  was  no 
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contract  made  at  all,  but  simply  an  offer  of 
a  contract,  a  tender.  In  the  Jones  Case,  of 
course,  the  company  had  the  right  to  refuse 
to  cancel  the  contract  after  it  was  already 
complete;  and  it  was  liable  thereon,  Jones 
having  died  pending  the  attempted  cancela- 
tion. The  other  case  is  Waters  v.  Security 
Life  &  Annuity  Co.  144  N.  C.  663,  13  L.R.a\ 
(N.S.)  805,  57  S.  £.  437.  In  that  case  it 
appeared  that  in  February,  1906,  the  in- 
sured made  an  application  for  a  policy  of 
insurance,  and  executed  two  notes  aa  pay- 
ment of  premium,  each  for  $107.30,  payable 
at  certain  dates.  The  policy  was  delivered 
on  February  25,  1906.  On  the  next  day  the 
insured  wrote  to  the  company  that  it  was 
not  the  kind  of  policy  he  had  bought,  and 
he  would  not  accept  it.  On  March  2d  the 
company  wrote  to  him  that  the  policy  was 
all  right  as  it  was,  but  that  an  agent  of  the 
company  would  take  the  subject  up  with 
him  and  make  the  matter  satisfactory  to 
him.  While  matters  were  in  this  situa- 
tion the  insured  died.  Upon  these  facts 
the  trial  court  directed  a  verdict  in  favor 
of  the  plaintiff.  The  court  held:  "If,  there- 
fore, the  intestate,  acting  under  an  erroneous 
impression,  sent  the  contract  back  to  the 
company  with  the  statement  that  it  was  not 
the  policy  he  ordered,  and  he  did  not  intend 
to  pay  the  notes,  the  company  could  have 
made  this  proposition  a  binding  contract  by 
an  unconditional  acceptance  signified  in 
some  definite  manner;  but,  until  they  did 
this,  the  act  of  the  intestate  in  sending  back 
the  policy  was  nothing  more  than  a  proposal 
to  cancel,  and,  if  he  died  before  acceptance, 
the  negotiation  was  off,  and  the  contract  of 
insurance  remained." 

Here  there  was  an  application,  and  a 
transmission  of  the  policy  pursuant  to  the 
application,  effecting  the  contract.  If  the 
policy  was  in  accord  with  the  application, 
the  letter  of  the  insured  would  not  be  ef- 
fective to  prevent  the  operation  of  the  con- 
tract, because  that  would  take  place  as 
soon  as  the  policy  was  placed  in  the  mail 
for  transmission  to  the  insured.  It  then  be- 
came a  question  whether  the  company  would 
cancel  or  modify.  Pending  negotiations  for 
such  cancelation  or  modification,  the  insured 
died,  leaving  the  contract,  of  course,  in 
its  original  state. 

Now,  the  radical  difference  between  these 
two  cases  and  the  one  before  us  is  that  in 
each  of  these  cited  cases  there  was  a  com- 
pleted contract  before  the  attempted  cancel- 
ation, and  the  party  died  pending  the  nego- 
tiations for  cancelation.  In  the  case  at  bar 
there  was  no  completed  contract  at  all,  but 
simply  an  offer  on  the  one  side,  and  a  delay 
to  respond  for  about  two  weeks  on  the  other 
side,  and  a  final  rejection.     Surely,  under 
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8\icb  state  of  facts,  there  ought  not  to  be  I 
any  recovery.  I 

Therefore  the  decree  of  the  chancellor 
must  be  reversed,  and  the  bill  dismissed, 
with  costs. 


DISTRICT  OF  COL.UMBIA  COURT  OF 

APPEALS. 

DISTRICT  OF   COLUMBIA,  Plff.   in  Err., 

V. 

WILLIAM  B.  KRAFT. 

(35  App.  D.  C.  253.) 

liOttery  —  gift      enterprise  —  trading 
stamps. 

1.  A  scheme  by  which  a  corporation  or- 
ganizes a  co-operative  society  to  which  it 
admits  members  upon  payment  of  a  nominal 
fee  which  entitles  th^m  to  stamps  from 
merchants  under  contract  with  the  corpora- 
tion, which  it  redeems  in  cash  or  mer- 
chandise, is  a  gift  enterprise  within  the 
meaning  of  a  statute  providing  that  every 
person  who  shall  sell  any  article  with  the 
promise  to  give  or  hold  out  the  promise  of 
gift  of,  anything  in  consideration  of  the 
purchase  of  an  article,  shall  be  regarded 
as  conducting  a  gift  enterprise. 

Same  —  police  power  —  adTertlslng. 

2.  The  business  of  a  trading  stamp  com- 
pany is  not  a  process  of  advertising  the 
merchants  with  whom  contracts  are  made 
which  will  take  it  out  of  the  operation  of 
the  police  power. 

Constitutional  law  —  trading  stamps  — 
prohibition. 

3.  Freedom  of  contract  is  not  unconstitu- 
tionally interfered  with  by  the  prohibition 
of  the  use  of  trading  stamps. 

.(Van  Orsdel,  J.,  dissents.) 

(May  10,  1910.) 

Fp  RROR  to  the  Police  Court  of  the  District 
J  of  Columbia  to  review  a  judgment 
quashing  an  information  charging  defend- 
ant with  engaging  in  a  gift  enterprise  in 
violation  of  law.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Edward  H.  Thomas  and  Wil- 
liam Henry  "White,  for  plaintiff  in  error: 

The  business  of  the  defendant,  commonly 
known  as  the  trading  stamp  business,  con- 
stitutes a  gift  enterprise  under  the  act  of 
1871,  which  is  constitutional. 

Lansburgh  v.  District  of  Columbia,  11 
App.  D.  C.  512;  Humes  v.  Ft.  Smith,  93 
Fed.  857;  State  v.  Hawkins,  95  Md.  146,  93 
Am.  St.  Rep.  328,  51  Atl.  850;  Fleetwood  v. 
Read,  21  Wash.  547,  47  L.R.A.  205,  58  Pac. 
605;  Humes  v.  Little  Rock,  138  Fed.  929; 
State  V.  Ramseyer,  73  N.  H.  37,  58  Atl. 
958,  6  A.  &  E.  Ann.  Cas.  445;  State  v.  Dal- 
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ton,  22  R.  I.  91,  48  L.R.A.  775,  84  Am.  St, 
Rep.  818,  46  Atl.  234;  State  v.  Dodge,  76 
Vt.  197,  56  Atl.  983,  1  A.  &  E.  Ann.  Cas.  47; 
Young  V.  Com.  101  Va.  853,  45  S.  E.  327. 

If  one  of  the  elements  of  the  considera- 
tion is  immoral  or  against  public  policy, 
the  entire  contract  will  be  held  illegal. 

14  Am.  &  Eng.  Enc.  Law,  2d  ^d.  p.  601;  19 
Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  589;  Horner 
V.  United  States,  147  U.  S.  449,  37  L.  ed. 
237,  13  Sup.  Ct.  Rep.  409;  15  Am.  &  Eng. 
Enc.  Law,  pp.  988,  989;  Williams  v.  Hast- 
ings, 59  N.  H.  373;   Robinson  v.  Green,  3 


Note,  —  Forbidding     u««     of     trading' 

stamps. 

The  earlier  cases  on  this  subject  are  in- 
cluded in  the  notes  to  Ex  parte  Drexel,  2 
L.R.A.(N.S.)  588,  and  Denver  v.  Frueauff, 
7  L.R.A.(N.S.)    1131. 

Since  the  preparation  of  those  notes  the 
Washington  supreme  court  in  Leonard  v. 
Bassindale,  46  Wash.  301,  89  Pac.  879, 
upon  authority  of  the  cases  cited  in  the 
earlier  notes,  has  held  that  the  "Washing- 
ton anti-trading  stamp  act"  (Laws  1905, 
page  374,  chap.  179)  was  in  violation  of 
due  process  of  law,  and  therefore  unconsti- 
tutional. The  court  said  that  if  the  ques- 
tion were  one  of  first  impression  in  the 
courts  it  might  entertain  a  different  opin- 
ion, but  it  had  been  compelled  to  follow 
the  great  weight  of  authority  and  hold  the 
statute  unconstitutional,  especially  in  view 
of  the  fact  that  the  Federal  courts  have 
shown  an  inclination  to  hold  the  statute  in 
contravention  of  the  Constitution  of  the 
United  States  ( referring  to  Ex  parte  Hutch- 
inson, 137  Fed.  950,  and  Sperry  &  H.  Co. 
v.  Temple,  137  Fed.  992). 

The  exact  character  of  the  scheme  involved 
in  that  case  does  not  appear;  and  it  is 
therefore  impossible  to  determine  from  the 
opinion  whether  the  decision  may  properly 
be  limited,  as  suggested  in  District  of 
Columbia  v.  Kbaft,  to  a  mere  holding  that 
statutes  prohibiting  merchants  giving  pre- 
miums, vouchers,  gifts,  etc.,  to  purchasers 
of  goods  are  in  excess  of  legislative  power, 
or  whether  the  facts  of  the  case  call  for  a 
decision  that  the  statute  would  be  uncon- 
stitutional even  as  applied  to  a  scheme  es- 
sentially like  that  involved  in  the  Keaft 
Case.  The  statute  itself  is  apparently 
broad  enough  to  cover  all  forms  of  trad- 
ing stamp  enterprises,  and  it  may  be  that 
the  court  was  not  called  upon  to  go  any 
further  than  the  point  just  suggested;  but 
there  is  no  intimation,  in  the  opinion,  of 
any  intention  to  so  limit  the  decision. 

As  stated  in  the  opinion  in  the  Kraft 
Case  the  decision  in  that  case  is  opposed 
to  the  view  taken  by  the  Minnesota  supreme 
court  in  State  ex  rel.  Simpson  v.  Sperry- 
Hutchinson  Co.  post,  966,  as  applied  to  a 
scheme  not  involving  the  element  of  cliaiice 
or  uncertainty',  though  that  case  upholds 
the  constitutionality  of  the  act  so  far  as  it 
prohibits  the  issuing  of  trading  stamps  or 
tickets  to  be  redeemed  in  articles  of  mer- 
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Met.  159;  9  Cyc,  Law  k  Proc.  p.  566; 
Bishop  V.  Palmer,  146  Mass.  469,  4  Am.  St. 
Rep.  339,  16  N.  E.  299;  Braitch  v.  Guelick, 
37  Iowa,  212;  Sanderson  v.  Goodrich,  46 
Barb.  616. 

It  is  not  until  the  unconstitutionality  of 
a  given  act  is  plainly  made  to  appear  that 
the  court  is  called  upon  to  declare  it  void. 

Powell  V.  Pennsylvania,  127  U.  S.  678- 
685,  32  L.  ed.  25*3-256,  8  Sup.  Ct.  Rep. 
992,  1257;  State  v.  Narragansett,  16  R.  I. 
424,  3  L.R.A.  295,  16  Atl.  901. 

Mr.  Frank  J.  Hogan,  for  defendant  in 
error : 

Courts  of  this  country,  Federal  and  state, 
that  have  passed  upon  laws  w^hich  sought  to 
prohibit  the  carrying  on  of  a  business  simi- 
lar to  that  of  the  Economy  Co-Operatiye 


Society,   have  held   those   laws  unconstitu- 
tional. 

Hiimes  v.  Little  Rock,  138  Fed.  929;    Ex 
parte  Hutchinson,  137  Fed.  949;   Sperry  & 
H.  Co.  V.  Temple,  137  Fed.  993;   State   v. 
Dodge,  76  Vt.  197,  56  Atl.  983,  1  A.  A   E. 
Ann.  Cas.  47 ;  Com.  v.  Sisson,  178  Mass.  678, 
60  N.  E.  385;  Com.  v.  Emerson,  165  Mass. 
146,  42  N.  E.  659;  O'Keeffe  v.  Somerville, 
190  Mass.  110, 112  Am.  St.  Rep.  316, 76  N.  E, 
457,   5   A.   &  £.   Ann.   Cas.   684;    State    v. 
Ramseyer,  73  N.  H.  40,  58  AtL  958,  6  A,  & 
E.  Ann.  Cas.  445;   Denver  v.  Frueauff,  39 
Colo.  20,  7  L.R.A.(N.S.)  1131,  88  Pic.  389, 
12  A.  &  E.  Ann.  Cas.  521;  State  v.  Dalton, 
22  R.  I.  77,  48  L.R.A.  776,  84  Am.  St.  Rep. 
818,    46   Atl.   234;    State   v.    Shugart,    138 
Ala.  86,  100  Am.  St.  Rep.  17,  36  So.  28;  Ex 


chandise  in  any  manner  which  depends  upon 
any  chance,  uncertainty   or  contingency. 

Upon  the  authority  of  the  opinion  in 
the  Kraft  Case  the  validity  of  the  statute 
was  upheld  in  the  case  of  District  of  Co- 
lumbia V.  Gregory,  35  App.  D.  C.  271  (heard 
at  the  same  time  as  the  Kraft  Case),  the 
defendant  in  the  latter  case  being  the  rep- 
resentative of  the  Sperry  &  Hutchinson 
Company,  the  same  concern  that  was  in- 
volved in  Lansburgh  v.  District  of  Colum- 
bia, 11  App.  D.  C.  512  (cited  in  the  note 
in  2  L.R.A.(N.S.)  588).  The  court  noted 
that  the  company  had  not  the  so-called  co- 
operative feature  of  the  Economy  Company 
involved  in  the  Kraft  Case;  that  the  re- 
ceivers of  stamps  paid  nothing  to  the  com- 
pany to  be  entitled  to  receive  them,  and 
that  the  terms  of  redemption  differed  slight- 
ly from  those  of  the  Craft  concern. 

Applications  for  writs  of  certiorari  in 
both  the  Kra¥T  and  the  Gregory  Cases  were 
denied  by  the  United  States  Supreme  Court. 
It  appears  that  after  the  Greiafory  Case  had 
been  remanded,  and  the  defendant  found 
guilty  in  the  police  court,  he  obtained  leave 
of  the  Supreme  Court  to  file  a  petition  for 
a  writ  of  habeas  corpus.  Upon  the  hear- 
ing of  that  petition  (Re  Gregory,  219  U. 
S.  143,  55  L.  ed.  — ,  31  Sup.  Ct.  Rep.  143) 
the  rule  was  discharged  and  the  petition 
dismissed  upon  fhe  ground  that  the  jpolice 
court  had  jurisdiction.  The  Supreme  Court, 
however,  did  not  expressly  pass  upon  the 
constitutionality  of  the  statute  as  applied 
to  a  rase  like  that  before  the  court  of  ap- 
peals in  the  Krabt  Case  and  the  Gregory 
Case.  The  Supreme  Court  took  the  posi- 
tion that  even  if  it  were  to  be  assumed  that 
the  condemnation  of  gift  enterprises  con- 
tained in  §  1176  of  the  Revised  St.itutes 
relating  to  the  District  of  Columbia  was 
too  sweeping,  and  that  Congress  went  be- 
yond its  power  in  giving  the  prohibition  so 
wide  a  scope,  that  would  not  affect  the 
provision  of  §  1177  (under  which  the  de- 
fendant was  prosecuted)  relating  to  a  rec- 
ognized category  of  offenses  for  which  it 
was  within  the  power  of  Congress  to  pre- 
scribe a  punislmient.  In  reply  to  the  argu- 
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ment  that  the  facts  did  not  support  the  con- 
viction, the  court  said  it  was  by  no  means 
manifest  that  the  scheme  or  enterprise  in 
which  the  petitioner  was  engaged  lay  out- 
side of  the  range  of  judicial  conBideration 
under  the  statute. 

It  is  held  in  Com.  v.  Gibson  Co.  126  Ky. 
440,  101  S.  W.  385,  that  the  statute  re- 
quiring "all  resident  trading  stamp  com- 
panies or  corporations  doing  business  in 
this  state  to  pay  an  annual  license  tax" 
applies  only  to  "all  resident  or  foreign  trad- 
ing stamp  companies  or  corporations"  do- 
ing business  in  this  state,  and  was  not  de- 
signed to  prohibit  bona  fide  merchants  from 
offering  discounts  or  rebates  to  cash  pur- 
chasers of  their  goods. 

In  Oilure  Mfg.  Co.  v.  Pidduck-Ross  Co. 
38  Wash.  137,  80  Pac.  276,  it  is  held  that 
a  municipal  ordinance  imposing  a  license 
fee  upon  persons  transacting  or  soliciting 
business  through  the  use  of  trading  stamps, 
is  a  valid  exercise  of  the  police  power,  and 
that  such  an  ordinance  as  applied  to  a 
nonresident's  contract  to  solicit  business  in 
a  city  of  the  state  for  a  resident  business 
man  is  not  void  as  an  interference  with 
interstate  commerce. 

According  to  a  Canadian  case.  Wilder  ▼. 
Montreal,  Rap.  Jud.  Quebec,  26  C.  S.  504, 
an  act  of  the  legislature  authorizing  mu- 
nicipalities to  pass  by-laws  prohibiting  the 
use  of  trading  stamps,  unless  the  manu- 
facturer or  trader  who  issues  them  also 
redeem  them,  does  not  infringe  upon  the 
exclusive  power  of  the  Parliament  of  Can- 
ada to  make  laws  for  the  regulation  of 
trade  and  commerce,  nor  upon  the  exclusive 
power  of  Parliament  over  criminal  law, 
and  is  not  unconstitutional,  illegal,  or  ultni 
vires.  But  in  a  note  to  this  case  it  is 
stated  that  on  appeal  to  the  court  oi 
King's  bench  this  decision  was  reversed, 
on  the  ground  that  the  act  of  the  provincial 
legislature  was  ultra  vires. 

Also  that  "the  Parliament  of  Canada, 
at  its  last  session,  passed  an  act  amending 
the  criminal  law,  and  declaring  the  trad- 
ing stamp  business  illegal." 

J.  D.  a 
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parte  McKenna,  126  Cal.  429,  58  Pac.  916; 
Ex  parte  Drexel,  147  Cal.  763,  2  L.R.A. 
(N.S.)  588,  82  Pac.  429,  3  A.  &  E.  Ann. 
Cas.  878;  People  ex  rel.  Madden  v.  Dycker, 
72  App.  Div.  308,  76  N.  Y.  Supp.  Ill ;  Peo 
pie  V.  Gillson,  109  N.  Y.  389,  4  Am.  St.  Rep. 
465,  17  N.  E.  343;  Montgomery  v.  Kelly, 
142  Ala.  552,  70  L.R.A.  209,  110  Am.  St. 
Rep.  43,  38  So.  67;  Hewin  v.  Atlanta,  121 
Ga.  731,  67  L.R.A.  795,  49  S.  E.  765,  2  A.  & 
E.  Ann.  Cas.  296;  Territory  v.  M.  A.  Gunst 
&  Co.  18  Haw.  196;  Winston  v.  Beeson,  135 
N.  C.  271,  66  L.  R.  A.  167,  47  S.  E.  457; 
Long  V.  State,  74  Md.  565,  12  L.RA.  425,  28 
Am.  St.  Rep.  268,  22  Atl.  4;  Leonard  v. 
Bassindale,  46  Wash.  301,  89  Pac.  879; 
State  V.  Walker,  105  La.  492,  29  So.  973; 
Young  V.  a  n.  101  Va.  853,  45  S.  E.  327. 

Shepard,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  defendant  in  error,  William  B.  Kraft, 
was  charged  by  information  in  the  police 
court  with  engaging  in  a  gift  enterprise  in 
violation  of  an  act  of  Congress.  He  moved 
to  quash  the  information  on  the  following 
grounds:  First,  it  does  not  set  forth  an 
offense  against  any  law  or  regulation;  sec- 
ond, so  far  as  the  act  attempts  to  prohibit 
the  acts  charged,  it  is  unconstitutional. 

The  motion  was  sustained,  and  a  writ  of 
error  applied  for  by  the  District  of  Co- 
lumbia has  been  granted. 

The  business  in  which  Kraft  was  engaged 
is  that  of  issuing  and  redeeming  what  are 
called  "trading  stamps,"  in  the  same  general 
manner  described  in  the  report  of  the  case 
of  Lansburgh  v.  District  of  Columbia,  11 
App.  D.  C.  512,  decided  December  7th,  ]897. 
Lansburgh,  a  retail  merchant  of  the  Dis- 
trict, and  Joseph  A.  Sperry,  managing  of- 
ficer of  a  trading  stamp  company,  a  corpo- 
ration of  New  York,  were  jointly  charged 
with  engaging  in  a  gift  enterprise,  in  viola- 
tion of  the  same  statute  under  which  Kraft 
has  been  prosecuted.  On  August  23d,  1871, 
the  then  legislative  assembly  of  the  District 
made  the  following  enactment: 

"The  proprietors  of  gift  enterprises  shall 
pay  one  thousand  dollars  ($1,000)  an- 
nually. Every  person  who  shall  sell  or  offer 
for  sale  any  real  estate,  or  article  of  mer- 
chandise of  any  description  whatever,  or 
any  ticket  of  admission  to  any  exhibition 
or  performance,  or  other  place  of  amuse- 
ment, with  the  promise,  eicpressed  or  im- 
plied, to  give  or  bestow,  or  in  any  manner 
hold  out  the  promise  of  gift  or  bestowal  of, 
any  article  or  thing,  for  and  in  considera- 
tion of  the  purchase  by  any  person  of  an 
article  or  thing,  whether  the  object  shall 
be  for  individual  gain,  or  for  the  benefit 
of  any  institution  of  whatever  character, 
or  for  any  purpose  whatever,  shall  be  re- 
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garded  as  a  gift  enterprise:  Provided,  that 
no  such  proprietor,  in  consequence  of  being 
thus  taxed,  shall  be  exempt  from  paying 
any  other  taxes  imposed  by  law,  and  the 
license  herein  required  shall  be  in  addition 
thereto." 

After  less  than  two  years  of  experience  of 
license,  Congress,  on  February  17th,  1873, 
repealed  the  license  clause  of  the  aforesaid 
enactment,  and  prohibited  the  business  un- 
der a  penalty  (17  Stat,  at  L.  464,  chap. 
148).  Subsequently,  said  act  was  embodied 
in  the  Revised  Statutes  of  the  District  of 
Columbia  in  §§  1176  and  1177  thereof. 
These  read  as  follows: 

"Sec.  1176.  So  much  of  the  act  of  the 
legislative  assembly  of  the  District  of  Co- 
liunbia  entitled,  'An  Act  Imposing  a  License 
on  Trades,  Business,  and  Professions  Prac- 
tised or  Carried  on  in  the  District  of  Co- 
lumbia,' approved  August  23d,  1871,  as 
authorizes  gift  enterprises  therein,  and 
licenses  to  be  issued  therefor,  is  disapproved 
and  repealed,  and  hereafter  it  shall  be  un- 
lawful for  any  person  or  persons  to  engage 
in  said  business  in  any  manner,  as  defined 
in  said  act  or  otherwise." 

"Sec.  1177.  Every  person  who  shall  in  any 
manner  engage  in  any  gift  enterprise  busi- 
ness in  the  District  shall,  on  conviction 
thereof  in  the  police  court  on  information 
filed  for  and  on  behalf  of  the  District,  pay 
a  fine  not  exceeding  one  thousand  dollars 
($1,000),  or  be  imprisoned  in  the  District 
jail  not  less  than  one  nor  more  than  six 
months,  or  both,  in  the  discretion  of  the 
court."      • 

In  Lansburgh  v.  District  of  Columbia, 
supra,  it  was  held:  (1)  That  this  statute 
was  within  the  police  power  of  Congress, 
under  its  exclusive  jurisdiction  over  the  Dis- 
trict of  Columbia;  (2)  that  it  was  not  too 
broad  in  its  scope  of  inclusion  of  prohibited 
acts  to  constitute  a  valid  exercise  of  the 
power  of  Congress ;  (3)  that  the  acts  charged 
constituted  engaging .  in  the  business  of 
a  gift  enterprise,  within  the  meaning  of 
§§  1176  and  1177,  D.  C.  Rev.  Stat.  In  re- 
spect of  this  last  conclusion,  it  was  said 
(p.  630)  :  "Without  the  necessity  of  declar- 
ing that  the  acts  proved  in  this  case  consti- 
tute the  conduct  of  a  lottery  or  gift  enter- 
prise, as  those  words  are  commonly  under- 
stood, or  even  of  finding  that  the  element 
of  chance  operates  intentionally  and  dis- 
tinctively in  the  scheme  of  the  trading 
stamp  company,  we  think,  nevertheless,  that 
they  come  within  the  prohibition  of  the 
statute,  which,  as  before  said,  furnishes  its 
own  definition  of  'gift  enterprise.'  Although 
one  of  the  most  shrewdly  planned  of  the 
many  devices  to  obtain  something  for  noth- 
ing, and  one  entirely  novel,  it  could  hardly 
have  come  more  clearly  within  the  scope  of 
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the  statute  bad  it  been  well  known  and  ex- 
pressly in  the  contemplation  of  Congress  at 
the  time  of  the  enactment." 

The  scheme  denounced  in  that  case  wa;- 
substantially  this:  The  trading  stamp  com- 
pany entered  into  a  contract  with  a  retail 
dealer  in  merchandise  to  print  in  the  direc 
tory  of  their  subscribers'  book  the  name, 
business,  and  address  of  the  merchant;  tc 
distribute  100,000  copies  of  said  book  to 
the  people  of  Washington,  and  to  explain 
the  use  of  the  same;  the  merchant  to  take 
from  the  company  sufficient  stamps  to  sup- 
ply all  demands  for  the  same,  to  issue  one 
to  the  purchaser  for  each  10  cents'  worth 
purchased,  and  to  display  the  sign.  "Wc 
give  trading  stamps,"  in  a  conspicuous  place 
in  his  store.  The  merchant  was  to  pay  $5 
per  thousand  for  said  stamps. 

Purchasers  receiving  stamps  from  the 
merchant  were  required  to  paste  the  same 
in  places  provided  in  said  books.  When 
990  stamps  had  been  received  and  entered 
in  a  book,  the  trading  stamp  company  ob- 
ligated itself  to  exchange  therefor  any  one 
of  a  great  variety  of  articles  kept  by  it  on 
exhibition  in  a  store  for  the  purpose.  No 
articles  were  kept  for  sale,  but  only  for  ex- 
change for  tickets  when  presented  in  the 
manner  and  to  the  number  aforesaid.  No 
stamps  were  redeemed  in  cash,  or  in  quan- 
tity less  than  990. 

The  first  contention  of  Kraft  is  that  his 
business  is  different  from  that  described 
above,  by  reason  of  which  differences  he  is 
not  within  the  inclusion  of  the  decision  in 
that  case. 

The  differences  alleged  are  these:  (1) 
Kraft's  company  is  a  co-operative  associa- 
tion; (2)  stamps  are  redeemable  at  the 
option  of  the  purchasing  member  of  the 
association,  in  cash  at  the  rate  of  10  cents 
for  five — five  bringing  1  cent. 

Ihe  agreed  statement  of  facts  shows  that 
David  Rothschild,  Wallace  J.  Hill,  and  Wil- 
liam 6.  Kraft  obtained  a  charter  in  the 
state  of  Virginia,  under  the  name  of  the 
Economy  Co-operative  Society,  authorizing 
them  to  engage  in  said  business.  The  au- 
thorized capital  stock  was  $10,000,  divided 
into  100  shares.  The  incorporators  were 
named  as  directors  for  the  first  year,  and 
Rothschild  was  made  president.  Hill,  vice 
president,  ana  Kraft,  secretary  and  treas- 
urer. These  and  one  Berliner  are  the  only 
stockholders  of  the  corporation. 

The  so-called  co-operative  feature  was 
provided  for  in  the  by-laws  of  the  corpo- 
ration. A  co-operative  society  was  to  be 
organized,  the  corporation  officers  to  be  of- 
ficers thereof.  Any  person  may  become  a 
member  by  paying  annually  in  advance  a 
fee  of  25  cents.  Members  are  entitled  t<» 
receive  a  discount  of  a  certain  per  cent  on 
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all  cash  purchases  from  merchants  under 
contract  with  the  corporation  to  purchase 
and  distribute  the  discount  vouchers.  Mem- 
bers are  entitled  to  exchange  discount 
vouchers  (stamps)  for  merchandise  dis- 
played at  the  corporation  office,  on  the  basis 
of  the  actual  cost  price  of  such  merchandise 
to  the  corporation.  Membership  fees  shall 
be  kept  separate  from  other  income  of  the 
corporation,  and,  on  the  first  Monday  of 
January  of  each  year,  a  dividend  shall  be 
declared  and  paid  to  members  from  any 
surplus  thereof  that  may  remain  after  pay- 
ment ot  expenses  necessarily  incidental  to 
the  procurement  of  new  members,  "and 
nothing  more," — no  part  of  the  salaries  of 
officers  to  be  charged  to  this  fund.  The 
fund  is  to  be  charged  only  with  .commis- 
sions paid  to  agents  for  procuring  new 
members.  Members  have  no  right  to  divi- 
dends received  from  the  sale  of  vouchers 
(stamps)  to  merchandise.  These  go  to  the 
stockholders  of  the  corporation  only. 

The  contracting  merchants  receive  the 
stamps  or  vouchers  from  the  corporation 
at  the  rate  of  $3.50  per  thousand.  These 
are  to  be  issued  to  members  making  pur- 
chases, who  are  required  to  produce  their 
membership  cards  when  demanded.  Mem- 
bers only  can  have  the  stamps  redeemed. 
One  stamp  is  to  be  given  with  each  10-cent 
purchase.  Members  are  entitled  to  purchase 
the  displayed  articles  with  their  stamps,  or 
to  have  them  redeemed  in  cash  at  the  office 
of  the  corporation  "in  any  quantity  from 
five  upward,  in  actual  cash,  and  at  their 
face  value,  viz.,  2  mills  each."  As  regards 
the  issue  of  the  stamp  books,  directories 
of  contracting  merchants,  etc.,  the  scheme 
is  of  the  same  general  character  as  that 
described  in  the  Lansburgh  Case.  The 
statement  of  facts  further  shows  that  the 
corporation  has  been  engaged  in  business 
since  July  10th,  1908.  Between  that  date 
and  October  1,  1909, — 8,095,000  discount 
vouchers,  or  stamps,  have  been  sold  to 
merchants  at  $3.50  per  thousand.  344,000 
have  been  redeemed  in  cash,  and  5,372,000 
in  exchange  for  articles  of  merchandise  on 
display  at  the  corporation's  office.  Counsel 
for  Kraft  stated  on  the  argument  that 
the  charter  and  by-laws  of  the  corporation 
had  been  written  "with  pen  in  one  hand 
and  the  Lansburgh  decision  in  the  other."  so 
as  to  bring  the  scheme  within  lines  declared 
therein  not  to  be  prohibited  by  the  statute. 
The  part  of  the  opinion  referred  to  reads- 
as  follows :  "We  do  not  feel  called  upon  at 
this  time  to  undertake  a  specification  of 
the  particular  conditions  in  which  the  act 
under  consideration  might  or  might  not 
apply  to  actual  merchants  in  the  ordinary 
course  and  practice  of  competitive  business, 
or  to  determine  just  what  character  of  in- 
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ducements  by  way  of  gift  or  premium  may 
and  may  not  be  held  out  to  purchasers  at 
the  time,  and  as  a  part  of  their  purchases. 
That  it  was  not  intended  to  apply  to  ordi- 
nary discounts  for  cash  or  in  proportion  to 
amounts  of  purchases,  when  made  by  the 
merchant  himself  to  his  customers,  may  bo 
regarded  as  certain,  and  the  exercise  of 
such  power  would  doubtless  be  denied  if 
expressly  attempted.  Nor  can  it  with  rea- 
son be  said  to  apply  to  bona  fide  co-opera- 
tive associations  and  the  like.  It  is  pos- 
sible, also,  that  it  might  not  be  operative 
in  a  case  where  the  sale  of  a  lawful  article 
is  accompanied  by  a  gift  of  something 
specific  and  certain,  not  attended  with  any 
element  of  chance,  and  where  the  gift  is 
not  the  real  object  of  the  sale,  in  an  at- 
tempt to  evade  acts  regulating  or  prohibit- 
ing a  particular  traffic,  as,  for  example, 
in  the  case  of  Lauer  v.  District  of  Colum- 
bia, 11  App.  D.  C.  463." 

Assuming  that  the  statute  does  not  apply 
in  the  case  of  bona  fide  co-operative  asso- 
ciations, or  of  mvchants  making  discounts 
or  presenting  actual  articles^  directly  to 
their  customers,  we  fail  to  see  that  the  co- 
operative association  belongs  in  either  class. 
We  will  consider,  first,  the  co-operative  fea- 
ture. In  a  general  sense  a  co-operative 
society  or  corporation  is  one  organized  on 
the  principle  of  a  joint-stock  company, 
where  the  members  share  in  the  profits  in 
proportion  to  their  contributions,  and  may 
or  may  not  obtain  a  discount  on  their  in- 
dividual purcliases.  This  society  is  clearly 
not  one  of  that  kind.  The  admitted  mem- 
bers pay  a  fee  of  25  cents  annually  for  the 
privilege  of  receiving  stamps  on  their  pur- 
chases,— a  privilege  which  the  other  corpo- 
rations whose  case  has  been  heard  with  this 
extends  to  all  persons  without  charge.  But 
these  meml^ers  are  rigidly  excluded  from 
any  participation  in  the  profits  of  the  cor- 
poration; that  goes  to  its  stockholders  ex- 
clusively. '  These  profits  accrue  from  the 
sale  of  stamps  to  the  merchants.  A  rough 
estimate  of  these  profits,  according  to  the 
statement  of  the  stamps  sold  and  redeemed 
during  a  little  n)ore  than  one  year  since 
the  organization  of  the  corporation,  shows 
that  they  amount  to  about  $12,000.  All 
that  a  member  of  this  so-called  co-operative 
society  gets  back  is  his  membership  fee,  le.ss 
its  proportion  of  the  cost  of  obtaining  mem- 
bers. The  only  benefit  they  are  supposed 
to  obtain  is  the  redemption  price  of  the 
stamps  received  on  their  several  purchases 
from  merchants  dealing  in  the  stamps,  which 
benefit  is  extended,  without  charge,  by  other 
stamp  companies,  as  we  have  seen,  to  all 
purchasers  from  merchants  handling  their 
stamps.  This  system  falls  far  short  of  con- 
stituting a  bona  fide  co-operative  society. 
30  L.RJL.(N.6.) 


\  The  only  other  substantial  difference  be- 
tween this  scheme  and  that  declared  un- 
lawful in  the  Lansburgh  Case  is  this:  In 
that  case  there  was  no  redemption  of 
stamps  in  cash,  or  in  less  quantities  than 
990;  in  this  the  stamps  sold  for  $3.50  per 
thousand  are  redeemable  in  cash  at  tlie 
option  of  the  holders  at  the  rate  of  $2  per 
thousand,  and  in  any  quantity  not  less  than 
five.  This  feature  makes  the  scheme  more 
advantageous  than  the  other,  but  does  not 
difi'erentiate  it.  In  substance  they  are  the 
same. 

A  vigorous  attack,  has  been  made  on  the 
act  as  unconstitutional,  because  it  is  an 
unreasonable  interference  with  the  freedom 
of  trade  and  contract.  While  that  ques- 
tion was  decided  in  the  Lansburgh  Case,  we 
are  asked  to  reconsider  it,  on  the  ground 
that  the  soundness  of  that  decision  has 
been  denied  in  many  cases  in  other  jurisdic- 
tions. We  have  carefully  examined  those 
decisions,  and  find  that  very  few  of  them 
go  to  the  extent  claimed  for  them.  They 
may  be  separated  into  the  following  classes : 
(1)  Those  in  which  the  statute  involved 
prohibited  lotteries  and  gift  enterprises 
without  defining  Hie  acts  constituting  the 
same;  and  it  was  held  that  the  giving  of 
trading  stamps  was  neither  a  lottery  nor 
a  gift  enterprise,  within  the  ordinary  mean- 
ing of  the  terms.  State  v.  Shugart,  138 
Ala.  86,  100  Am.  St.  Rep.  17,  35  So.  28; 
Humes  v.  Little  Rock,  138  Fed.  929. 

(2)  Cases  holding  that  statutes  prohibit- 
ing merchants  from  giving  premiums, 
vouchers,  gifts,  etc.,  to  purchasers  of  their 
goods,  are  in  excess  of  legislative  power. 
State  V.  Dalton,  22  R.  L  77,  48  L.R.A.  775, 
84  Am.  St.  Rep.  818,  46  Atl.  234;  People 
V.  Gillson,  109  N.  Y,  389,  4  Am.  St.  Rep. 
465,  17  N.  E.  343;  State  v.  Dodge,  76  Vt. 
197,  56  Atl.  983,  1  A.  &  E.  Ann.  Cas.  47; 
Ex  part  Drexel,  147  Cal.  763,  2  L.R.A. 
(N.S.)  588,  82  Pac.  429,  3  A.  &  E.  Ann. 
Cas.  878;  State  v.  Ramseyer,  73  N.  H.  31, 
58  Atl.  958,  6  A.  &  E.  Ann.  Cas.  445; 
Leonard  v.  Bassindale,  46  Wash.  301,  89 
Pac.  879;  Young  v.  Com.  101  Va.  853,  45 
S.  E.  327. 

In  some  of  those  cases  the  court  went  be- 
yond the  question  actually  involved,  and 
declared  that  the  trading  stamp  business 
of  third  parties  could  not  be  lawfully  pro- 
hibited. In  others,  as  in  State  v.  Dalton, 
the  court  expressly  limited  its  decision  to 
the  case  of  the  merchant  giving  premiums, 
and  declined  to  say  that  the  legislature 
might  not  prohibit  the  business  of  trading 
stamp  companies. 

(3)  Cases  analogous  to  those  in  class  1, 
which  hold  that  the  statute  did  not  apply 

I  to  the  giving  of  premiums,  simply  because 
it  was  limited  to  those  which  embraced  a 
61 
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gambling  feature.  Com.  v.  Emerson,  165 
Mass.  146,  42  N.  E.  559;  Com.  y.  Sisson, 
178  Mass.  578,  60  N.  E.  385. 

(4)  Cases  in  which  the  statute  or  mu- 
nicipal ordinance  imposed  a  license  tax*; 
some  holding  that  the  power  to  license  had 
not  been  conferred  on  the  municipality; 
some  that  the  exercise  of  the  power  in  the 
particular  case  was  unreasonable  and  op- 
pressive; others,  that,  as  'applied  to  a 
licensed  merchant,  the  license  requirement 
was  inapplicable,  because  the  giving  of 
premiums  by  such  merchants  wi^s  but  an 
incident  of  their  regular  business,  and  not 
a  separate  business  as  such.  Winston  v. 
Beeson,  136  N.  C.  271,  66  L.R.A.  167,  47 
S.  E.  457;  Hewin  v.  Atlanta,  121  Ga.  723- 
729,  67  L.R.A.  795,  49  S.  E.  766,  2  A.  & 
E.  Ann.  Cas.  296;  Ex  parte  Hutchinson,  137 
Fed.  949;  Ex  parte  Hutchinson,  137  Fed. 
960;  Com.  V.  Gibson  Co.  125  Ky.  440,  101 
S.  W.  385;  Montgomery  v.  Kelly,  142  Ala. 
662,  70  L.R.A.  209,  110  Am.  St.  Rep.  43, 
38  So.  67. 

In  some  of  these  the  courts  expressly  de- 
clined to  pass  upon  the  legality  of  the  trad- 
ing stamp  business,  which  question  was 
not  involved  (121  Ga.  7^9).  The  case  of 
O'Keeffe  v.  Somerville,  190  Mass.  110,  112 
Am.  St.  Rep.  316,  76  N.  E.  457,  5  A.  &  E. 
Ann.  Cas.  684,  may  be  put  in  this  class, 
but  there  the  license  tax  was  held  uncon- 
stitutional, because  the  trading  stamps  were 
not  "goods,  wares,  merchandise,  or  com- 
modities,'' to  which  the  special  taxing  power 
was  limited  by  the  Constitution  of  Massa- 
chusetts. See  also  State  v.  Walker,  105 
La.  492,  29  So.  973,  in  which  a  statute  pro- 
hibiting trading  stamps,  etc.,  was  held  un- 
constitutional, because  the  object  of  the  act 
was  not  expressed  in  the  title,  as  required 
by  a  provision  of  the  state  Constitution. 

(5)  Cases  of  injunction  by  trading 
stamp  companies  against  others  interfer- 
ing with  their  business.  Sperry  &  H.  Co. 
V.  Brady,  134  Fed.  691;  Sperry  &  H.  Co. 
V.  Temple,  137  Fed.  992;  Sperry  &  H. 
Co.  V.  Louis  Weber  &  Co.  161  Fed.  219. 
No  prohibitory  statute  was  involved. 

(6)  Cases  in  which  the  validity  of  legis- 
lation prohibiting  the  trading  stamp  busi- 
ness was  discussed  and  involved  and  ex- 
pressly denied.  Ex  parte  Drexel  and 
Leonard  v.  Bnssindale,  supra;  Denver  v. 
Frueauff,  39  Colo.  20,  7  L.R.A.(N.S.)  1131, 
88  Pac.  389,  12  A.  &  ^.  Ann.  Cas.  521.  T\\v 
California  and  Washington  cases  appear 
to  us  to  involve  nothing  more  than  the  par- 
ticular question  stated  in  class  2,  supra, 
and  for  that  reason  are  ranged  thereunder. 
The  general  question  of  the  power  to  pro 
hibit  trading  stamp  concerns,  as  aiich.  was 
not  necessarily  involved.  In  the  Colorad 
case,  the  city  ordinance  went  beyond  thf 
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power  conferred  by  the  Constitution  and 
an  act  of  the  legislature,  which  were  limit- 
ed to  "lotteries"  and  "gift  enterprises,"  nei- 
ther of  which  terms  embraced  the  giving 
of  trading  stamps  as  premiums  on  pur- 
chases. This  point  was  the  only  one  neces- 
sarily involved,  and  the  case  is  in  fact 
identical  with  that  of  Winston  v.  Beeaon 
(Class  4,  supra).  A  recent  decision  of  the 
supreme  court  of  Minnesota  seems  to  de- 
cide the  question  directly.  State  ex  rel. 
Simpson  v.  Sperry  &  H.  Co.  110  Minn.  378, 
post,   966,   126  N.   W.   120. 

Of  the  cases  cited  on  behalf  of  the  Dis- 
trict of  Columbia,  but  one  directly  upholds 
the  doctrine  of  the  Lansburgh  Case,  which 
is  quoted  from  and  approved.  Humes  ▼• 
Ft.  Smith,  93  Fed.  857;  State  v.  Hawkins, 
95  Md.  133,  93  Am.  St.  Rep.  328,  51  Atl. 
850,  does  not  involve  the  direct  question 
presented  here. 

Before  proceeding  to  consider  the  ques- 
tion necessarily  involved  in  this  case,  in  the 
light  of  some  applicable  decisions  of  the 
Supreme  Court  of  the  United  States  relat- 
ing to  the  exercise  of  the  police  power 
limiting  the  freedom  of  contract,  we  will 
briefly  consider  a  point  that  has  been  relied 
on  as  showing  the  legitimate  character  of 
the  trading  stamp  business.  It  has  been 
argued,  and  in  some  of  the  cases  cited  it 
has  been  suggestea,  that  the  trading  stamp  > 
companies  are  engaged  in  advertising  the 
merchants  contracting  with  them;  and  it  is 
contended  that  this  business,  in  that  re- 
spect, is  similar  to  that  of  the  ordinary 
newspaper.  Certainly,  the  right  of  the  ad- 
vertiser and  the  newspaper  to  contract  for 
this  purpose  has  never  been  questioned. 
The  newspaper  is  a  time-honored  institu- 
tion, indispensable  in  civilized  society.  It 
gives  the  current  news  on  all  subjects  of 
public  interest,  and  in  addition  opens  its 
pages  to  advertisers.  The  merchant  pur- 
chases his  space  and  presents  the  advan- 
tages of  his  business.  Undoubtedly  the  cost 
of  this  advertising  is  an  expense  that  must 
be  added  to  the  cost  of  carrying  on  the  busi- 
ness, and  borne  along  with  other  incidental 
expenses.  No  way  can  be  devised  by  which 
the  cost  of  transportation  and  the  legiti- 
mate handling  of  produce  or  goods  in  the 
transfer  from  producer  to  consumer  can  be 
entirely  eliminated. 

In  the  case  at  bar  the  advertising  feature 
is  a  mere  pretoiise;  it  is  of  the  stamp  dealer 
rather  than  of  the  mercliant.  To  induce  the 
purchase  of  stamps,  the  stamp  company  cir- 
culates many  copies  of  its  books,  which 
contain  a  directorv  of  the  names  and  loca- 
tions  of  the  merchants  under  contract  with 
it  to  deliver  its  stam])8  witli  purchases.  It 
is  a  notice  to  those  persons  where  they  can 
procure  stamps,   and   where  and  how  they 
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can  procure  the  redemption  of  the  same 
when  obtained.  This  is  of  prime  importance 
to  the  stamp  company.  The  trading  stamp 
concerns  are  not  engaged  in  the  advertis- 
ing business,  or  as  agents  for  advertisers. 
As  said  in  the  Lansburgh  Case,  they  "are 
not  merchants  engaged  in  business,  as  that 
term  is  commonly  understood.  They  are 
not  dealers  in  ordinary  merchandise,  en- 
gaged in  a  legitimate  attempt  to  obtain 
purchasers  for  their  goods  by  offering  fair 
and  lawful  inducements  to  trade.  Their 
business  is  the  exploitation  of  nothing  more 
or  less  than  a  cunning  device.  With  no 
stock  in  trade,  but  that  device  and  the  nec- 
essary books  and  stamps  and  so-called 
premiums  with  which  to  operate  it  success- 
fully, they  have  intervened  in  the  legiti- 
mate business  carried  on  in  the  District  of 
Columbia,  between  seller  and  buyer,  not  for 
the  advantage  of  eitlier,  but  to  prey  upon 
both.  They  sell  nothing  to  the  person  to 
whom  they  furnish  the  premiums.  They 
pretend  simply  to  act  for  his  benefit  and 
advantage  by  forcing  their  stamps  upon  a 
perhaps  unwilling  merchant.  .  .  .  The 
merchant  who  yields  to  their  persuasion 
does  so  partly  in  the  hope  of  obtaining  the 
customers  of  others,  and  partly  through 
fear  of  losing  his  own,  if  he  declines."  We 
see  no  reason  for  withdrawing  or  qualify- 
ing the  foregoing  observations  in  the  light 
of  the  evidence  in  this  case,  for,  as  said  be- 
fore, the  businesses  are  the  same,  notwith- 
standing some  immaterial  differences.  It 
has  been  argued  that  there  was  no  evidence 
to  show  that  the  stamps  were  forced  upon 
perhaps  unwilling  merchants.  That  is  true, 
but  the  courts  may  take  notice  of  evident 
conditions  and  results  of  trades  and  busi- 
ness. That  merchants  are  unwilling  to  enter 
into  the  scheme,  and  regard  the  same  as 
unjustifiable  imposition,  is  borne  out  by  the 
charge  made  in  the  same  argument,  that 
certain  merchants  of  the  District  had  em- 
ployed counsel  who  had  aided  the  corpora- 
tion counsel  in  the  preparation  of  these 
cases.  This  charge  would  not  have  been 
made,  if  unsupported  by  the  facts,  and  it 
was  not  denied.  The  police  power  of  Con- 
gress in  the  District  of  Columbia,  upon 
the  exercise  of  which  this  statute  rests, 
is  substantially  the  same  under  the  5th 
Amendment  as  that  which  may  be  exercised 
by  the  states  under  the  limitations  of  the 
14th  Amendment.  As  was  said  in  the 
Lansburgh  Case:  "The  comprehensive  scopo 
of  the  police  power,  as  exercised  in  our  day, 
and  under  our  form  of  constitutional  gov- 
ernment, has  been  developed  by  the  procesH 
of  evolution.  Rapid  increase  in  popuhition, 
wonderful  inventions,  from  time  to  time, 
followed  by  vast  material  devrlopnient  and 
advances  in  the  arts  of  civilization,  have 
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introduced  novel  situations  and  begotten 
difficulties  for  the  solution  of  one  genera- 
tion, that  were  unanticipated,  and  often  un- 
dreamed of  even,  by  the  most  advanced 
minds  of  the  generation  next  preceding.  As 
a  necessary  consequence,  the  boundaries  of 
the  police  power  in  its  application  to  the 
property,  business,  and  personal  liberty  of 
the  individual  citizen  have  never  been  defi- 
nitely settled,  so  as  to  furnish  a  certain 
guide  for  all  cases  that  may  present  them- 
selves for  legislative  or  judicial  determina- 
tion." This  idea  has  been  better  expressed 
by  Maeterlinck  in  "The  Life  of  the  Bee," 
in  the  form  of  a  fundamental  principle  of 
social  development.  He  says:  "In  propor- 
tion as  society  organizes  itself  and  rises 
in  the  scale,  so  does  a  shrinkage  enter  the 
private  life  of  each  one  of  its  members. 
W^here  there  is  progress,  it  .is  the  result 
only  of  a  more  and  more  complete  sacri- 
fice  of  the  individual  to  the  general  inter- 
est." See  Otis  v.  Parker,  187  U.  S.  600- 
609,  47  L.  ed.  323-328,  23  Sup.  Ct.  Rep. 
168;  McGuire  v.  Chicago,  B.  &  Q.  R.  Co. 
131  Iowa,  340-354,  —  L.R.A.(N.S.)  — , 
108  X.  W.  902. 

Hence,  "it  is  always  easier  to  determine 
whether  a  particular  case  comes  within  the 
general  scope  of  the  power,  than  to  give  an 
abstract  definition  of  the  power  itself, 
which  will  be  in  all  respects  accurate." 
Stone  v.  Mississippi,  101  U.  S.  818,  25  L. 
ed.  1079.  In  a  later  case  it  was  said:  "It  is 
undoubtedly  true  that  it  is  the  right  of 
every  citizen  of  the  United  States  to  pursue 
any  lawful  trade  or  business,  under  such 
restrictions  as  are  imposed  upon  all  per- 
sons of  the  same  age,  sex,  and  condition. 
But  the  possession  and  enjoyment  of  all 
rights  are  subject  to  such  reasonable  con- 
ditions as  may  be  deemed  by  the  govern- 
ing authority  of  the  country  essential  to 
the  safety,  healtli,  peace,  good  order,  and 
morals  of  the  community.  Even  liberty 
itself,  the  greatest  of  all  rights,  is  not 
unrestricted  license  to  act  according  to 
one*s  own  will.  .  .  .  The  right  to  ac- 
quire, enjoy,  and  dispose  of  property  is  de- 
clared in  the  Constitutions  of  the  several 
states  to  be  one  of  the  inalienable  rights 
of  man.  But  this  declaration  is  not  held 
to  preclude  the  legislature  of  any  state  from 
passing  laws  respecting  the  acquisition,  en- 
joyment, and  disposition  of  property.- 
What  contracts  respecting  its  acquisition 
and  disposition  shall  be  valid,  and  what 
void  or  voidable;  when  they  shall  be  in 
writing,  and  when  they  may  be  made  oral- 
ly; and  by  what  instruments  it  may  be 
conveyed  or  mortgaged, — are  subjects  of 
constant  legislation.  And  as  to  the  enjoy- 
ment of  proi)erty,  the  rule  is  general  that 
it  must   be   uccompanied  with   such   liniita- 
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tions  as  will  not  impair  the  equal  enjoy- 
ment by  others  of  their  property.  Sic  utere 
iuo  ui  alienum  non  Uedes  is  a  maxim  of 
universal  application.  For  the  pursuit  of 
any  lawful  trade  or  business  the  law  im- 
poses similar  conditions.  Regulations  re- 
specting them  are  almost  infinite,  varying 
with  the  nature  of  the  business."  Crowley 
V.  Christensen,  137  U.  S.  86-89,  34  L.  ed. 
620-623,  11  Sup.  Ct.  Rep.  13. 

That  there  are  bounds  to  forced  indi- 
vidual "shrinkage,"  in  order  to  prevent  its 
development  into  sheer  arbitrary  oppres- 
sion and  tyranny,  under  our  system  of  gov- 
ernment, all  must  admit.  The  diflBculty 
lies  in  the  practical  ascertainment  of  those 
boundaries.  The  legislature  is  the  judge 
in  the  first  instance,  but  when  its  act  is 
an  unmistakable  invasion  of  individual 
liberty  and  right,  the  courts  will  inter- 
vene to  arrest  its  enforcement.  In  a  recent 
case,  a  statute  of  a  state  was  upheld  which 
made  it  unlawful  to  screen  coal  dug  by 
miners  before  weighing  the  same  for  de- 
termining their  compenafition,  and  prohibit- 
ing them  from  waiving  the  benefit  of  the 
act  by  contract  with  the  mining  company. 
McLean  v.  Arkansas,  211  U.  S.  539,  6  L. 
ed.  315,  29  Sup.  Ct.  Rep.  206.  After  re- 
ferring to  Allgeyer  v.  Louisiana,  165  U.  S. 
578,  41  L.  ed.  832,  17  Sup.  Ct.  Rep.  427,— 
a  case  strongly  relied  on  by  the  defendant 
in  error, — it  was  said  by  Mr.  Justice  Day, 
who  delivered  the  opinion  of  the  majority 
of  the  court  (p.  545) :  "But  in  many  cases 
in  this  court  the  right  of  freedom  of  con- 
tract has  been  held  not  to  be  unlimited  in 
its  nature,  and  when  tlie  right  to  contract 
or  carry  on  business  conflicts  with  laws  de- 
claring the  public  policy  of  the  state,  enact- 
ed for  the  protection  of  the  public  health, 
safety,  or  welfare,  the  same  may  be  valid, 
notwithstanding  they  have  the  effect  to  cur- 
tail or  limit  the  freedom  of  contract.  It 
would  extend  this  opinion  beyond  reason- 
able limits  to  make  reference  to  all  the 
cases  in  this  court  in  which  qualifications  of 
the  right  of  freedom  of  contract  have  been 
applied  and  enforced."  Some  of  those  cases 
will  be  mentioned  later.  He  then  quotes 
the  following  extract  from  Gundling  v. 
Chicago,  177  U.  S.  183,  44  L.  ed.  725,  20 
Sup.  Ct.  Rep.  633:  "Regulations  respecting 
the  pursuit  of  a  lawful  trade  or  business 
are  of  very  frequent  occurrence  in  the  vari- 
ous cities  of  the  country,  and  what  such 
regulations  shall  be,  and  to  what  particu- 
lar trade,  business,  or  occupation  they  shall 
apply,  are  questions  for  the  state  to  deter- 
mine, and  their  determination  comes  with- 
in the  proper  exercise  of  the  police  power 
by  the  state,  and  unless  the  re^julation? 
are  so  utterly  unreasonable  Hnd  rxtrava 
gant  in  their  nature  and  purpose,  that  the 
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property  and  personal  rights  of  the  citizen 
are  tmnecessarily,  and  in  a  manner  wholly 
arbitrary,     interfered    with    or     destroyed 
without  due  process  of  law,  they  do  not 
extend  beyond   the   power  of  the  state   to 
pass,  and  they  form  no  subject  for  Federal 
interference."      The    learned    justice    then 
proceeds  with  the  discussion  as  follows:  "It 
is    then    the    established    doctrine    of    this 
court  that  the  liberty  of  contract  is  not  uni- 
versal, and  is  subject  to  restrictions  passed 
by    the    legislative   branch   of   the   govern- 
ment in  the  exercise  of  its  power  to  protect 
the  safety,  health,  and  welfare  of  the  peo- 
ple.    It  is  also  true  that  the  police  power 
of  the  state  is  not  unlimited,  and  is  sub- 
ject to  judicial  review,  and  when  exerted 
in  an  arbitrary  or  oppressive  manner,  such 
laws  may  be  annulled,  as  violative  of  rights 
protected  by  the  Constitution.     While  the 
courts  can  set  aside  legislative  enactments 
upon  this  ground,  the  principles  upon  which 
such  interference  is  warranted  are  as  well 
settled  as  is  the  right  of  judicial  interfer- 
ence itself.    The  legislature,  being  familiar 
with    local    conditions,    is,    primarily,    the 
judge  of  the  necessity  of  such  enactments. 
The  mere  fact  that  a  court  may  dififer  with 
the  legislature  in  its  views  of  public  policy, 
or  that  judges  may  hold  views  inconsistent 
with    the    propriety    of   the    legislation    in 
question,  affords  no  ground  for  judicial  in- 
terference, unless  the  act  in  question  is  un- 
mistakably and  palpably  in  excess  of  legis- 
lative power."    See  also  Williams  v.  Arkan- 
sas, April  4th,  1910,  217  U.  S.  79,  54  L. 
ed.  673,  30  Sup.  Ct.  Rep.  493.     One  of  the 
cases  reviewed  in  McLean  v.  Arkansas  is 
not   distinguishable   in   principle   from   the 
case  at  bar.     Knoxville  Iron  Co.  y.  Harbi- 
son, 183  U.  S.  13,  46  L.  ed.  55,  22  Sup.  Ct. 
Rep.   1.     In  that  it  was  held  that  an  act 
of   the   legislature  of   Tennessee,   requiring 
the  redemption  in  cash  of  store  orders  or 
other  evidences  of   indebtedness   issued   by 
employers   in    payment  of   wages   due   em- 
ployees, did  not  confiict  with  any  provision 
of   tne   Constitution  of  the  United   States 
protecting  the  right  of  contract.     Had  the 
statute  in  this  case,  instead  of  prohibiting 
the    business,    required    redemption    to    be 
made  in  cash  at  the  rate  of  the  purchase 
price   of   the    stamps,    it  would   have  been 
practically  identical  with  the  state  statute 
upheld  in  that  case;  and  yet  its  effect,  by 
destroying  the  profits  of  the  trading  stamp 
associations,   would   necessarily   be   to   put 
an  end  to  the  business. 

I'he  whole  country  is  now  agitated  by 
the  increased  cost  of  living  that  has  grown 
to  alarming  proportions,  and  legislative 
bodies  are  inquiring  into  its  causes  with  a 
view,  if  possible,  of  providing  remedies  for 
the  mischief.     While  there  is  difference  of 
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opinion  as  regards  the  chief  source,  all  con- 
cur in  the  opinion  that  every  introduction 
of  superfluous  middlemen,  and  consequent 
unnecessary  charges  between  producer  and 
consumer,  undoubtedly  contribute  to  swell 
the  stream  to  overflowing.  Had  the  statute 
under  consideration  been  passed  at  the  pres- 
ent session  of  Congress,  it  would  be  regard- 
ed as  intended  to  promote  the  public  wel- 
fare in  this  respect.  Though  enacted  many 
years  ago,  when  the  mischief  was  not  great, 
it  answers  the  purpose  of  to-day. 

Now,  what  are  the  conditions  presented 
by  the  facts  in  this  case?  An  entirely  un- 
necessary middleman,  for.  his  own  profit 
solely,  has  injected  himself  between  the 
regular  merchant  on  the  one  hand,  and  his 
customers  on  the  other.  He  receives  $3.50 
for  every  thousand  stamps  issued  to  the 
customers,  and  redeems  such  as  may  be  pre- 
sented, in  goods  or  in  cash  at  $2  per  thou- 
sand. By  this  means  the  corporation  repre- 
sented by  the  defendant  in  error  has  in  the 
iirst  year  of  its  intervention  received  about 
$12,000,  which  should  have  either  been  re- 
tained by  the  merchant  or  received  by  his 
customers. 

Several  other  concerns  being  engaged  in 
the  same  business,  their  profits  are  prob- 
ably as  great,  if  not  greater.  We  have  then 
this  large  sum  of  money  annually  taken 
from  the  merchant  and  his  customers,  and 
added  to  the  gross  cost  of  living  of  all  of 
the  people  of  the  District,  without  return. 
Is  it  not  for  the  public  welfi.re,  in  the 
juridical  sense  of  the  term,  to  prohibit 
such  an  undertaking?  We  think  that  it  is. 
Must  this  public  welfare  be  sacrificed  to 
the  unlimited  freedom  of  contract  invoked 
in  this  case,  to  protect  the  right  to  prey 
upon  local  commerce?     We  think  not. 

With  this  we  will  close  a  discussion  that 
has  been  carried  to  an  unusual  length. 
Our  excuse  is  the  importance  of  the  prin- 
ciple involved,  and  the  great  conflict  of 
authority  relating  to  it,  which  may  furnish 
ground  for  a  writ  of  certiorari  to  remove 
the  case  to  the  Supreme  Court  of  the 
United  States,  where  alone  the  vexed  ques- 
tion may  be  settled. 

It  follows  that  the  Police  Court  erred  in 
sustaining  the  motion  to  quash  the  informa- 
tion, and  its  judgment  must  therefore  be 
reversed,  with  costs,  and  the  cause  remand- 
ed for  further  proceedings  in  conformity 
with  this  opinion. 

Reversed. 

Van  Orsdel,  J.    dissenting: 

I  cannot  agree  with  my  associates  that 
the  business  here  under  investigation  is 
embraced  within  tbo  terms  of  the  statute. 
I  am  of  opinion  that  the  transaction  ho 
tween  the  n^ert-liant  and  the  customer  mere- 
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ly  amounts  to  a  discount  allowed  the  pur- 
chaser on  account  of  the  purchase  made. 
The  purchased  receives  an  order,  on  pres- 
entation of  which,  according  to  its  terms, 
he  can  receive  his  discount,  either  in  cash 
or  merchandise.  Between  the  merchant  and 
the  stamp  company,  the  contract  is  clearly 
one  for  advertising.  I  agree  with  what  is 
said  by  my  associates  in  regard  to  the 
ancient  and  legitimate  method  of  adver- 
tising through  the  medium  of  the  news- 
paper, but  I  am  unable  to  distinguish  it 
from  many  other  equally  legitimate  meth- 
ods of  advertising, — the  bill  board,  the  dis- 
tribution of  circulars,  the  various  methods 
adopted  through  the  different  kinds  of  di- 
rectories, and  the  numerous  other  agencies, 
all  alike  conducted  and  solicited  through 
the  agency  of  third  parties  intervening  be- 
tween the  merchant  and  his  customers.  It 
is  true  that  competition  compels  the  mer- 
chant to  patronize  these  agencies,  and  the 
public  to  pay  the  expense.  Deception  is  at 
times  practised  through  these  methods.  It 
is  not  apparent,  however,  from  the  record 
before  us,  that  any  fraud  has  been  prac- 
tised or  misrepresentation  made  by  the 
Economy  Co-operative  Society.  The  public 
need  not  be  deceived  nor  defrauded  by  this 
system  of  discount.  The  purchaser  has  his 
option  of  taking  either  cash  or  merchan- 
dise, or  refusing  both.  Neither  inconven- 
ience nor  delay  in  securing  the  discount 
are  in  themselves  sufficient  to  bring  the 
transaction  within  the  limitations  of  the 
st&tute. 

The  system  detailed  by  the  record  dis- 
closes neither  a  gift  enterprise  nor  a  lot- 
tery. Every  stamp  exchanged  has  a  fixed 
value;  and  the  mere  fact  that  the  trans- 
action is  conducted  through  the  medium  of 
a  third  party  does  not  make  it  different 
from  a  direct  payment  of  the  discount  by 
the  merchant,  or  the  giving  of  a  stamp  re- 
deemable by  him  on  presentation.  It  is 
conceded  that  the  merchant  himself  could 
legally  issue  the  stamps,  redeemable  by  him 
in  cash  or  merchandise,  as  an  inducement 
to  secure  the  patronage  of  the  public.  Such 
a  transaction  would  be  perfectly  legitimate. 
Exactly  the  same  result  is  here  accom- 
plished. The  same  discount  is  paid,  and 
the  customer  is  accorded  the  same  rights. 
The  advertising  is  conducted,  as  is  cus- 
tomary, through  the  medium  of  a  third 
party.  The  right  of  the  merchant  to  so 
advertise  cannot  be  controverted.  With 
this  neither  the  customer  nor  the  public  is 
concerned.  The  customer  receives  the  exact 
inducement  offered, — ^an  inducement  which, 
so  far  as  the  transaction  between  the  mer- 
chant and  the  customer  is  concerned,  is  not 
condemned  bv  the  statute.  The  mere  fact 
that  the  purchaser  is  required  to  take  thei 
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stamps  for  redemption  to  another  point  in 
DO  way  affects  tlie  legality  of  the  trans- 
action. 

In  my  opinion,  the  question  of  the  con- 
stitutionality of  the  statute  is  not  before 
us,  as  the  matter  here  involved  cannot  be 
brought  within  its  provisions.  Such  stat- 
utes are  to  be  strictly  construed,  and  no 
reasonable  construction  of  this  statute  can 
bring  the  transaction  here  involved  with- 
in its  provisions.  It  is  unnecessary  to  dis- 
cuss in  this  connection  the  power  of  Con- 
gress, under  the  exercise  of  the  police 
power,  to  regulate  or  suppress  these  stamp 
enterprises,  since  that  question,  in  my  judg- 
ment, is  not  here  presented.  The  mere  fact 
that  the  profits  of  the  business  have  been 
large,  or  that  a  middleman  is  involved,  is 
not  sufficient  to  bring  it  by  implication 
within  the  terms  of  the  statute. 

In  view  of  the  importance  of  the  ques- 
tion involved,  and  the  wide  diversity  of 
opinion  among  the  courts  of  the  country,  as 
to  the  effect  of  the  statute  and  the  power 
of  the  legislature  to  regulate  the  business 
in  question,  I  join  with  my  associates  in 
inviting  the  allowance  of  a  writ  of  cer- 
tiorari by  the  Supreme  Court. 

Petition  for  writ  of  certiorari  denied  by 
Supreme  Court  of  the  United  States  Oc- 
tober 24,  1910. 


MINNESOTA  SUPREME  COURT. 

STATE  OF  MINNESOTA  EX  REL. 
GEORGE  T.  SIMPSON,  Attorney  Gen- 
eral, 

▼. 

SPERRY  k  HUTCHINSON  COMPANY. 

(110  Minn.  378,  126  N.  W.  120.) 

Trading  stamps  ^  regulation  —  police 
power  —  lottery. 

Chapter  142,  Laws  1909  (Rev.  Laws 
Supp.  1909,  §§  6170-5  to  5170-8),  declares 
that  any  contract  or  arrangement  between 
two  parties,  by  which  one  of  them  shall 
issue  and  redeem  trading  stamps  or  tickets 
which  are  given  in  connection  with  the  sale 
of  merchandise  by  the  other,  shall  consti- 
tute a  gift  enterprise,  unless  the  articles' 
promised  to  be  given  as  such  gift  or  premi- 
um   shall    be    definitelv    described    on    the 

• 

stamp  or  ticket,  and  the  character  and  value 
of  the  articles  are  made  known  to  the  pur- 
chaser of  the  merchandise  at  the  time  of 
the  purchase,  and  unless  the  right  of  the 
holder  of  such  stamp  or  ticket,  to  the  gift 
or  article  so  promised  for  its  redemption, 

«     Headnote  by  Lewis.  J. 

Note. —  See  note  to  District  of  Columbia 
-.    Kraft,   .into,   0,>7. 
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becomes  absolute  upon  the  completion  of  the 
delivery  thereof,  without  the  holder  being 
required  to  collect  any  specific  number  of 
similar  stamps  or  tickets  and  present  them 
collectively  for  redemption,  and  unless  the 
right  of  the  holder  of  such  stamp  or  ticket 
to  the  prize  or  gift  so  oA'ered  is  absolute, 
and  does  not  depend  on  any  chance,  uncer- 
tainty, or  contingency  whatever.     Held: 

1.  The  act  is  a  constitutional  exercise  of 
the  police  power,  in  so  far  as  it  prohibits 
tiie  issuing  of  trading  stamps  or  tickets  to 
be  redeemed  in  articles  of  merchandise  in 
any  manner  which  depends  upon  any  chance, 
uncertainty,  or  contingency. 

2.  The  issuing  and  redemption  of  trad- 
ing stamps,  as  carried  on  by  respondent 
company,  is  not  attended  with  such  elements 
of  chance,  uncertainty,  and  contingency  as 
to  justify  the  restrictions  imposed  by  the 
act.  The  enforcement  of  those  conditions 
against  the  company  would  operate  not  as 
a  reasonable  regulation  of  its  business, 
but  practically  as  an  absolute  prohibition 
thereof. 

(Jaggard,  J.,   dissents.) 

(April  15,  1910.) 

PETITION  for  a  writ  of  quo  warranto 
to  oust  respondent  from  doing  business 
in  the  state  of  Minnesota.  Writ  dis- 
charged. 

The  facts  are  stated  it  the  opinion. 
Messrs.   George  T.   Simpson,  Attorney 
General,  and  Young  &  Stone  for  relator. 
Messrs.     Morton    Barrows    and    John 
Hall   Jones   for   respondent. 

lie  wis,  J.,  delivered  the  opinion  of  the 
court: 

On  the  petition  of  the  attorney  general 
a  writ  of  quo  warranto  issued  from  this 
court  directing  respondent  to  show  cause 
by  what  warrant  it  claimed  the  right  to 
continue  the  enjoyment  of  its  corporate 
rights,  franchises,  and  privileges  in  the 
state  of  Minnesota.  Respondent  demurred 
to  the  petition  upon  the  ground  that  the 
facts  stated  therein  did  not  constitute  a 
cause  of  action,  for  the  reason  that  chapter 
142,  p.  155,  Laws  1909  (Rev.  Laws  Supp. 
1909  §§  5170—5  to  6170—8),  upon  which 
the  petition  is  based,  violates  article  1,  §  7, 
of  the  Constitution  of  Minnesota,  and  the 
14th  Amendment  of  the  Constitution  of 
the  United  States.  That  portion  of  chapter 
142,  necessary  to  set  out  in  detail,  reads: 

"Sec.  2.  Whenever  two  or  more  persons 
enter  into  any  contract,  arrangement,  or 
scheme  whereby,  for  the  purpose  of  indu- 
cing the  public  to  purchase  merchandise  or 
other  property  of  one  of  the  parties  to 
said  scheme,  any  other  party  thereto,  for 
a  valuable  consideration  and  as  a  part  of 
such    sc'h(>nie,    advertises,    and    induces    or 
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attempts  to  induce  the  public  to  believe, 
that  he  will  give  gifts,  premiums,  or  prizes 
to  persons  purchasing  such  merchandise  or 
other  property  of  such  other  party  to  bo 
said  scheme,  and  that  stamps  or  tickets 
will  be  given  by  the  seller  in  connection 
with  such  sales,  entitling  the  purchaser 
of  such  property  to  receive  such  prizes  or 
gifts  from  any  other  party  to  such  scheme, 
the  parties  so  undertaking  and  carrying  out 
such  scheme  shall  be  deemed  to  be  engaged 
in  a  'gift  enterprise,'  unless  the  articles 
or  things  so  promised  to  be  given  as  gifts 
or  premiums  with  or  on  account  of  sucli 
purchases  shall  be  definitely  described  on 
such  stamp  or  ticket,  and  the  character  and 
value  of  such  promised  prize  or  gift  fully 
made  known  to  the  purchaser  of  such  mer- 
chandise or  other  property  at  the  time  of 
the  sale  thereof,  and  unless  the  right  of  the 
holder  of  such  stamp  or  ticket  to  the  gift 
or  premium  so  promised  becomes  absolute 
upon  the  completion  of  the  delivery  thereof, 
without  the  holder  being  required  to  collect 
any  specified  number  of  other  similar 
stamps  or  tickets,  and  to  present  them  for 
redemption  together;  and  the  right  of  the 
holder  of  such  stamp  or  ticket  to  the  prize 
or  gift  so  offered  is  absolute,  and  does  not 
depend  on  any  chance,  uncertainty,  or  con- 
tingency   whatever. 

"Sec.  3.  Any  person  who  engages  in  a 
gift  enterprise  such  as  is  defined  in  this  act, 
or  who  advertises  the  same  in  any  manner, 
or  who  in  futherance  of  such  scheme,  as  an 
inducement  to  purchasers,  issues  in  connec- 
tion with  the  sale  of  any  merchandise  or 
other  property  any  such  ticket  or  stamp 
purporting  to  be  redeemable  in  some  indefi- 
nite article  not  described  thereon„only  when 
presented  with  a  collection  of  other  stamps 
or  tickets  of  like  kind,  by  some  other  party 
to  such  scheme,  and  which,  unless  presented 
in  the  manner  aforesaid  is  not  redeemable 
at  all,  shall  each  and  all  be  guilty  of  a 
misdemeanor." 

According  to  the  petition,  respondent  is 
a  corporation  organized  and  existing  un- 
der and  by  virtue  of  the  laws  of  the  state 
of  New  Jersey,  and,  having  complied  with 
tlie  provisions  of  chapter  69,  p.  68,  Gen. 
Laws  1899,  is  authorized  to  do  business 
within  the  state  of  Minnesota.  Its  only 
business  consists  in  the  sale,  issue,  re- 
demption of  what  are  commonly  known 
as  "trading  stamps.**  It  issues  and  sells 
its  trading  stamps  pursuant  to  contracts 
entered  into  with  retail  merchants  in 
the  state,  by  the  terms  of  which  the 
company  agrees  to  deliver  its  stamps  to 
the  merchant  at  a  stated  price,  and  the 
merchant  ai^rocs  to  offer  these  stamps  to 
his  customers  as  an  indnoement  for  cash 
trade.  The  stamps  are  redeemed  bv  the 
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company  with  merchandise  only,  and  when 
presented  by   the  merchant's   customers   in 
trading  stamp  books  containing  990  stamps. 
The  company  agreees  to  advertise  the  name 
.\nd  business  of  the  merchant  in  its  S.  &  H. 
;rreen  trading  stamp  books;  distribute  them 
lunong  the  people  of  the  city  or  town  where 
the   merchant   resides,   and   to   furnish   the 
merchant   signs   advertising   the    fact   that 
le  distributes  S.  &,  H.  green  trading  stamps. 
The  merchant  agrees  that  he  will  not  use 
')r  give  away  any  other  coupons  or  stamps 
issued  by  either  himself  or  any  other  firm, 
while    under    contract    with    the    company. 
The  title  to  the  stamps  remains  in  the  com- 
pany until  redeemed,  and  the  contract  for 
their    use    covers   the   period    of   one   year. 
The  petition  does  not  disclose  whether  the 
stamps   are  universally   sold  to   merchants 
upon  the  same  basis,  but  there  is  a  provi- 
sion which  reads  as  follows:   ''Unless  spot 
cash  is  paid  upon  delivery,  the  subscriber 
agrees  to  pay  th*e  Sperry  &  Hutchinson  Com- 
pany 50  cents  per  hundred  for  the  use  of  all 
stamps  disposed  of  by  him,  making  weekly 
settlements  for  the  same."    From  this  pro- 
vision   we    shall    assume   that   the   general 
price  charged  merchants  for  the  use  of  the 
stamps  was  $5  per  thousand.  The  petition 
alleges  that  the  company  has  entered  into 
a     great     many     contracts     with     various 
merchants     throughout     the     state;      that 
none  of    the      trading      stamps      are      re- 
deemed    singly,     but     only     in     numbers 
of     990,     when    that    number     has     been 
collected      and      pasted      into     the      book 
furnished  for  that  purpose.     The   petition 
also    states    that    the    company    advertises 
in    its    trading   stamp    books    that    it   will 
receive  in   exchange  for   stamps  the  wrap- 
pers, trademarks,  coupons,  tags,  labels,  etc., 
collected  from  articles  in  the  trade,  such  as 
coffee,   condensed    milk,    tobacco,   etc.,    and 
that  the  trading  stamp  book  also  contains 
the  statements  that  customers  could  only 
appreciate   the    variety    and   value   of   the 
merchandise  given  as  premiums  by  visiting 
the  company's  premium  parlor,  where  they 
would  find  practically  everything,  and  the 
best  of  everything,  required  in  any  home. 
The  petition  states  that  the  company  never 
redeems  any  of  its  trading  stamps  in  cash, 
or  by  exchanging  a  pen  or  pens  therefor, 
although,   since   the   act   in    question   went 
into    effect,    respondent    has    caused    to    be 
printed  across  the  face  of  its  stamps  the 
words:    "One   pen   value   one   mill."     It   is 
also  stated  that  respondent  pursues  a  regu- 
lar system  of  advertising  its  trading  stamp 
books,  through  the  newspapers  and  other- 
wise, for  the  purpose  of  inducing  the  pub- 
lic   to    deal   with    the   merchants    who    are 
under  contract  to  furnish  stamps,  and  that 
such    inducement    consists    in   the    promise 
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to  redeem  the  same  in  valuable  articles  of 
household    goods    and    other    merchandise. 

The  legal  status  of  trading  stamp  com- 
panies has  been  under  consideration  by 
many  of  the  courts  of  this  country,  involv- 
ing statutes  varying  more  or  less  in  the 
details  and  scope  of  the  regulation.  The 
question  being  new  in  this  court,  it  seems 
advisable  to  review,  as  briefly  as  possible, 
the  more  important  cases  on  the  subject. 

A  case  frequently  cited  as  authority  on 
the  principles  involved  in  all  such  cases  is 
that  of  People  v.  Gillson,  109  N.  Y.  389,  4 
Am.  St.  Rep.  465,  17  N.  E.  343.  The  New 
York  statute  prohibited  the  giving  of  any 
gift  or  prize  in  connection  with  the  sale 
of  any  article  of  food,  and  made  a  person 
violating  it  guilty  of  a  misdemeanor.  Gill- 
son  was  arrested  for  giving  away  a  cup 
and  saucer  in  connection  with  the  sale  of 
2  pounds  of  coffee,  and  the  court  held  that 
the  statute  violated  the  14th  Amendment 
of  the  Federal  Constitution.  In  a  very  able 
opinion  Judge  Peckham  defined  the  term 
"liberty"  as  used  in  the  Constitution,  and 
the  court  held  that  there  was  no  basis  for 
legislative  interference,  for  the  reason  that 
the  act  of  giving  away  the  article  in  con- 
nection with  the  purchase  of  any  food  con- 
tained none  of  the  elements  of  chance  or 
lottery,  did  not  involve  the  question  of 
public  health,  contained  none  of  the  elements 
of  fraud  or  crime,  and  that  the  statute  was 
an  unwarranted  interference  with  the  nat- 
ural right  of  the  defendant  to  attract 
custom  in  the  manner  stated.  This  case 
was  made  the  basis  of  People  ex  rel.  Madden 
V.  Dycker,  72  App.  Div.  308,  76  N.  Y. 
Supp.  Ill,  wherein  the  supreme  court 
of  New  York  had  under  consideration 
a  trading  stamp  law  which  prohibited 
the  issuing  and  distribution  of  trading 
ing  stamps  or  other  devices,  in  connection 
with  the  sale  of  goods  and  merchandise,  to 
be  redeemed  by  a  third  party,  expressly  ex- 
empting manufacturers  and  merchants  from 
the  provisions  of  the  act,  and  permitting 
them  to  issue  and  redeem  their  own  cou- 
pons and  tickets.  On  the  authority  of 
People  V.  Gillson,  and  other  cases,  the  court 
held  the  act  to  be  unconstitutional,  for  the 
reason  that  there  appeared  to  be  no  dis- 
tinction between  the  business  or  method 
of  issuing  and  redeeming  such  tickets  or 
coupons  by  a  manufacturer  or  merchant,  as 
in  the  Gillson  Case,  and  the  method  of 
issuing  and  redeeming  trading  stamps  by 
a  third  party;  that  is,  that  the  elements  of 
lotterv  and  public  welfare  were  not  in- 
volved in  the  transaction,  so  as  to  form  the 
basis  of  legislative  interference.  After  that 
decision  the  legislature  of  New  York 
amended  the  law,  making  it  applicable  to 
the  issue  and  redemption  of  stamps  by 
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third  parties  only,  and  providing  that  each 
stamp  should  have  legibly  written  upon  its 
face  the  redeemable  value  thereof  in  money, 
and  that  such  stamps  should  be  redeemed 
when  presented  in  a  quantity  aggregating^ 
in  money  value  not  less  than  5  cents  each 
lot,  and  that  upon  failure  to  redeom,  the 
party  issuing  such  stamps  should  be  liable 
for  the  face  value  thereof.  The  court  held 
the  law  unconstitutional  upon  the  author- 
ity of  the  Gillson  Case,  and  declared  that 
no  moral  or  lottery  question  was  involved, 
and  also  held  that  the  law  was  invalid 
because  the  business  of  dealing  in  tradin^^ 
stamps  was  reserved  for  merchants  and 
manufacturers,  which  created  a  preferen- 
tial class.  In  this  respect  the  court  said: 
The  vice,  it  seems,  is  not  in  allowing  one 
to  buy  by  promise  of  a  gift,  but  in  per- 
mitting the  promise  to  be  fulfilled  by  an- 
other than  the  seller.  It  is  a  narrow  ledge 
for  the  distinction  to  rest  upon,  when  in 
one  instance  the  transaction  is  subject  to 
legislative  control  to  the  extent  of  confis- 
cation, and  in  the  other  it  goes  without  let 
or  hindrance. 

Another  leading  case  on  the  subject  is 
that  of  State  v.  Dalton,  22  R.  I.  77,  48 
L.R.A.  775,  84  Am.  St.  Eep.  818,  46  Atl. 
234,  decided  in  1900.  The  act  of  the  legis- 
lature prohibited  the  redemption  by  a  third 
party  of  coupons  or  stamps,  issued  by  a 
merchant  connected  with  the  sale  of  mer- 
chandise, and  a  merchant  was  arrested  for 
dealing  with  a  trading  stamp  company. 
The  company  involved  in  that  case  was  re- 
spondent, and  the  contract  was  similar  to 
tho  one  involved  in  the  case  now  under  con- 
sideration. The  court  upheld  the  conten- 
tion that  the  law  deprived  the  merchant  of 
his  liberty  and  property  without  due  pro- 
cess of  law,  and  that  the  prohibited  act 
did  not  in  any  manner  concern  the  public 
health,  public  safety,  or  welfare,  and  did 
not  contain  any  of  the  elements  of  lottery 
or  chance.  The  court  remarked  that  the 
scheme  was  simply  one  of  a  variety  of  de- 
vices resorted  to  by  tradespeople  in  these 
days  of  sharp  competition,  to  promote  the 
sale  of  their  goods.  Notwithstanding  its 
decision,  however,  the  court  took  occasion 
to  define  its  position  on  the  trading  stamp 
business  in  the  following  language:  "In 
order  that  we  may  not  be  misunderstood 
in  the  position  which  we  feel  compelled  to 
take  regarding  the  case  before  us,  we  deem 
it  proper  to  say  that  we  do  not  approve 
of  the  trading  stamp  business  as  some  of 
the  cases  above  referred  to  inform  us  it 
is  conducted,  although  there  is  no  evidence 
before  us  concerning  it;  nor  do  we  decide* 
that  it  was  not  competent  for  the  general 
assembly  to  prohibit  it.  What  we  do  de- 
cide is  that  the  statute  in  question  is  so 
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broad  as  to  interfere  with  the  right  of  an 
individual  to  deal  with  his  own  property  in 
his  own  way;  that  is  to  say,  to  make  such 
contracts  regarding  the  sale  and  disposi- 
tion thereof  as  he  shall  see  fit,  so  long 
as  he  observes  the  rule  that  each  one  shall 
so  use  and  enjoy  his  own  property  as  not 
to  injure  that  of  another  person,  and  also 
the  further  rule  that  his  use  of  it  shall 
not  be  injurious  to  the  community."  The 
court  thus  intimated  that  it  would  be  with- 
in the  power  of  the  legislature  to  regulate, 
or  prohibit  entirely,  the  trading  stamp 
business,  but  left  us  in  the  dark  as  to  what 
it  considered  such  abuses  as  would  justify 
the  legislature  to  interfere,  within  the  doc- 
trine of  the  police  power.  There  are  other 
decisions  to  the  same  effect  under  similar 
statutes,  among  which  may  be  mentioned 
State  V.  Dodge,  76  Vt.  197,  66  Atl.  983,  1 
A.  &  E.  Ann.  Cas.  47. 

Another  case  often  referred  to  is  Young 
V.  Com.  101  Va.  863,  46  S.  E.  327,  de- 
cided in  1903.  The  respondent  was  the 
trading  stamp  company  in  that  case,  and 
the  contract  was  similar.  As  in  New  York, 
the  law  was  directed  to  the  issuing  and 
redeeming  of  trading  stamps  by  third  par- 
ties, and  expressly  exempted  merchants  and 
manufacturers  from  its  operation.  The  court 
reviewed  many  of  the  authorities,  including 
People  V.  Gillson  and  State  v.  Dalton,  and 
reached  the  conclusion  that  the  transaction 
was  free  from  any  element  of  gambling  or 
lottery,  did  not  affect  the  public  welfare, 
safety,  health,  or  morals,  and  that  there 
was  no  foundation  for  legislative  interfer- 
ence under  the  doctrine  of  police  power. 
There  is  another  line  of  cases,  notably  that 
of  State  V.  Shugart,  138  Ala.  86,  100  Am. 
St.  Rep.  17,  35  So.  28,  where  the  statute 
simply  prohibited  lottery  or  gaming  de- 
vices, and  made  no  reference  to  the  trading 
stamp  business.  Under  such  statutes  it 
has  universally  been  held  that  the  scheme 
of  issuing  and  redeeming  trading  stamps 
was  not  a  lottery  or  gambling  device;  hence 
those  decisions  have  no  particular  value 
here. 

The  supreme  court  of  California  in  1905 
had  the  subject  under  consideration  in  Ex 
parte  Drexler,  147  Cal.  763,  2  L.R.A.  ( N.S. ) 
688,  82  Pac.  429,  3  A.  &  E.  Ann.  Cas.  878. 
There  the  statute  was  sweeping,  and  pro- 
hibited the  issuing  and  redemption  of  trad- 
ing stamps,  not  only  by  other  parties,  but 
also  by  merchants  themselves.  The  act  was 
held  unconstitutional  in  all  respects.  The 
court  adopted  the  reasoning  of  People  v. 
Gillson  and  the  other  New  York  cases  above 
cited, — State  v.  Dalton,  State  v.  Shugart, 
Young  V.  Com., — supra,  and  others,  and  re- 
ferred to  Lansburgh  v.  District  of  Colum- 
bia, n  App.  D.  C.  512;  Humes  v.  Ft. 
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Smith  (C.  C.)  93  Fed.  857;  and  State  v. 
Hawkins,  95  Md.  146,  93  Am.  St.  Rep.  328, 
51  Atl.  860,— as  follows:  "With  respect  to 
these  cases,  we  do  not  deem  it  necessary 
to  consider  the  suggestion  of  petitioners 
that  they  are  distinguishable  from  the  mass 
of  cases  above  cited.  Whatever  they  may 
hold,  they  are  not  of  sufficient  consequence 
to  ruffle  the  great  current  of  authority 
which  rims  the  other  way." 

The  Massachusetts  supreme  court  decided, 
in  Com.  v.  Emerson,  166  Mass.  146,  42 
N.  £.  559,  that  an  act  preventing  the 
sale  or  exchange  of  property  under  the 
inducement  that  a  gift  or  prize  was  to  be 
part  of  the  transaction  had  no  application, 
and  did  not  forbid  a  sale  of  two  things  at 
once  by  a  merchant,  even  if  one  of  them  was 
the  principal  object  of  desire,  and  the  other 
an  additional  inducement  which  turns  the 
scale.  After  that  decision  was  rendered, 
the  legislature  <i.frended  the  act  to  provide 
that  no  per?jn  should  sell,  exchange,  or 
dispose  of  any  property,  or  offer  or  attempt 
to  do  so,  upon  any  representation,  adver- 
tisement, notice,  or  inducement  concerning 
any  other  property  than  that  which  was 
specifically  stated  to  be  the  subject  of  the 
sale  or  exchange.  In  Com.  v.  Sisson  (1901) 
178  Mass.  678,  60  N.  E.  385,  the  same  court 
held  *that  the  delivery  of  trading  stamps 
with  articles  sold  for  cash,  redeemable  at 
the  store  of  an  independent  corporation 
issuing  the  stamps,  was  not  a  violation  of 
the  act,  for  the  reason  that  it  did  not  con- 
tain any  of  the  elements  of  gambling  or 
lottery.  In  CPKeefe  v.  Somerville,  190 
Mass.  110,  112  Am.  St.  Rep.  316,  76  N.  E. 
457,  5  A.  &  E.  Ann.  Cas.  684,  it  was  held 
that  an  act  was  unconstitutional  which 
attempted  to  impose  an  excise  tax  on  the 
business  of  selling  or  giving  trading  stamps 
or  similar  devices,  by  a  merchant  in  con- 
nection with  the  sale  of  articles. 

The  leading  case  which  presents  a  differ- 
ent view  of  the  subject  is  Lansburgh  v. 
District  of  Columbia,  supra,  decided  in 
1897.  Tlie  act  of  Congress  was  a  sweep- 
ing prohibition  against  the  issuing  of  any 
ticket,  stamp,  or  coupon  by  a  vendor  or  by 
any  other  person  or  party  under  contract 
with  the  vendor,  redeemable  in  any  mer- 
chandise which  was  not  identi6ed  or  se- 
lected by  the  purchaser  at  or  prior  to  the 
time  of  the  purchase.  The  court  stated 
its  position  as  follows;  "Without  the 
necessity  of  declaring  that  the  acts  proved 
in  this  case  constitute  the  conduct  of  a 
lottery  or  gift  enterprise,  as  those  words 
are  commonly  understood,  or  even  of  find- 
ing that  the  element  of  chance  operates  in- 
tentionally and  distinctively  in  the  scheme 
of  the  trading  stamp  company,  we  think, 
nevertheless,    that    they    come    within    the 
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prohibition  of  the  statute  which,  as  before 
said,  furnishes  its  own  definition  of  'gift 
enterprise.'  **  This  decision  is  based  on  the 
fact  that  trading  stamp  companies  are  not 
dealers  or  ordinary  merchants  engaged  in 
the  legitimate  attempt  to  obtain  purchasers 
for  their  goods  by  offering  fair  and  lawful 
inducements  to  encourage  trade,  but  are 
organized  for  the  purpose  of  intervening 
between  the  merchant  and  his  custon^ers, 
and  the  position  they  occupy  enables  them 
to  force  their  stamps  on  unwilling  mer- 
chants by  use  of  the  argument  that  they 
thereby  secure  an  advantage  over  other  mer- 
chants who  are  not  taken  into  the  scheme. 
The  court  also  expressed  the  opinion  that 
the  premiums  were  grossly  overvalued,  and 
that  the  corporation  maintained  itself  upon 
the  vast  difference  between  the  cost  of 
carrying  on  the  business  and  the  amount 
received  by  the  merchant.  Or,  if  there  was 
any  substantial  value  in  tlie  premiums,  as 
compared  with  the  amount  of  the  tickets 
for  redemption,  then  the  profit,  or  part  at 
least,  was  secured  by  reason  of  the  fact 
that  many  of  the  merchant's  customers 
failed  to  redeem  their  tickets  or  stamps, 
because  unable  to  complete  the  book.  The 
court  took  occasion  to  express  in  vigorous 
language  that  the  whole  scheme  was  a 
cunning  device  created  for  the  purpdse  of 
taking  advantage  of  the  weakness  of  human 
nature. 

The  Federal  circuit  court  for  the  western 
district  of  Arkansas,  in  the  case  of  Humes 
v.  Ft.  Smith,  supra,  sustained  an  act  of 
the  Arkansas  legislature  regulating  gift 
enterprises  by  imposing  a  license  tax  not 
exceeding  $1,000  per  year  upon  any  person, 
firm,  or  corporation  engaged  in  such  enter- 
prise. The  act  defined  gift  enterprises  to 
include  premium  stamps,  trading  stamps, 
and  similar  schemes  and  devices,  by  means 
of  which  merchants,  manufacturers,  and 
other  persons  engaged  in  lawful  callings 
are  advertised,  exploited,  and  patronized 
to  the  exclusion  of  others  on  like  terms. 
The  court  followed  the  Lansburgh  Case, 
and  held  that  the  issuing  of  stamps  for 
the  purpose  of  redemption  in  merchandise 
might  fairly  be  deemed  against  public 
policy,  detrimental  to  the  public  welfare, 
and,  under  the  police  power,  the  legislature 
might  exercise  its  discretion  in  regulating 
or  prohibiting  it. 

The  supreme  court  of  Washington,  in 
Fleetwood  v.  Read,  21  Wash.  547,  47  L. 
R.A.  205,  68  Pac.  666,  decided  in  1899, 
upheld  an  ordinance  of  the  city  of  Tacoma 
which  imposed  a  license  tax  upon  all 
business  houses  which  employed  trading 
stamps  for  the  sale  of  goods,  under  a  stat- 
ute which  authorized  cities  of  the  first  class 
to  grant  licenses  for  any  lawful  purposes. 
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In  a  later  case,  however  (Leonard  v.  Bas- 
sindale,  46  Wash.  301,  89  Pac.  879,  05 
Cent.  L.  J.  303),  decided  in  1907,  the  court 
declared  an  act  passed  in  1906  unconstitu- 
tional which  made  it  a  misdeameanor  to 
issue  and  redeem  trading  stamps  in  connec- 
tion with  mercantile  transactions.  In  the 
opinion  the  court  state  that  the  cases  of 
Lansburgh  v.  District  of  Columbia  and 
Humes  v.  Ft.  Smith  did  not  seem  to  have 
been  able  to  withstand  the  overwhelming 
trend  of  opinion  to  the  opposite  view,  and 
that  the  court  felt  impelled  to  follow  the 
great  weight  of  authority,  and  held  the 
statute  was  in  violation  of  the  state  Con- 
stitution, which  provided  that  no  person 
should  be  deprived  of  life,  liberty,  or  prop- 
erty without  due  process  of  law. 

In  1891  the  statute  of  Maryland  con- 
tained a  sweeping  prohibition  against  the 
use  of  any  form  of  gift  enterprise  as  an 
inducement  for  the  sale  of  all  kinds  of 
merchandise,  and  the  supreme  court  of  that 
state  held,  in  Long  v.  State,  74  Md.  565, 
12  L.R.A.  425,  28  Am.  St.  Rep.  268,  22 
Atl.  4,  that  the  statute  was  invalid  in  so 
far  as  it  related  to  gift  enterprises  not 
involving  any  element  of  chance.  The 
statute  was  then  amended  so  as  to  prohibit 
the  issuing  of  stamps,  tickets,  etc.,  in  con- 
nection with  the  sale  of  merchandise,  the 
same  to  be  redeemed  by  some  person  or 
association  of  persons  other  than  those 
making  the  sale,  the  holder  receiving  in  ex- 
change therefor  any  gift,  prize,  or  gratuity, 
or  {inything  uncertain,  undetermined,  or 
unknown  to  the  purchaser  of  the  goods  at 
the  time  of  the  purchase  thereof.  This 
statute  came  before  the  supreme  court  for 
consideration  in  the  case  of  State  v.  Haw- 
kins, 95  Md.  133,  93  Am.  St.  Rep.  328, 
51  Atl.  850,  and  it  was  upheld  as  a  con- 
stitutional exercise  of  the  police  power. 
The  court  held,  however,  that  the  fact  that 
the  stamps  were  redeemed  by  another  party 
than  the  merchant,  or  that  they  were  to  be 
redeemed  at  a  place  other  than  where  the 
sale  was  made,  did  not  introduce  any  ele- 
ment of  chance. 

From  this  review  of  the  cases  we  think 
it  manifest  that  the  apparent  differences 
in  judicial  expression  may  be  generally  ac- 
counted, for  by  tlie  differences  in  the  stat- 
utory provisions  under  consideration.  In 
some  states  the  statute  prohibited  the  is- 
suing of  stamps  or  tokens  which  enabled 
eitlier  the  merchant  or  a  third  party  to 
redeem  the  same  in  merchandise.  In  other 
states  the  legislation  was  directed  merely  to 
the  issuing  and  redemption  of  such  stamps 
or  coupons  by  third  parties,  making  no 
attempt  to  regulate  the  business  as  con- 
ducted by  merchants.  In  yet  other  states 
the  statute  involved  was  a  general  prohibi- 
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tion  against  engaging  in  lottery,  chance,  or 
gaining  operations. 

Although  there  is  some  conflict  in  the 
decisions,  a  few  principles  are  recognized 
aa  the  settled  law  upon  this  subject.  It 
is  beyond  the  province  of  the  legislature 
to  prohibit  a  merchant  from  issuing  cou- 
pons, tickets,  stamps,  or  tokens  represent- 
ing a  certain  value,  which  entitle  the  holder 
to  a  redemption  of  the  same  in  merchan- 
dise. In  pursuance  of  this  scheme  of  ad- 
vertising to  excite  the  interest  of  his 
customers,  the  merchant  is  not  required  to 
redeem  these  tickets  or  coupons  singly. 
Tliey  may  be  issued  in  any  amount,  and 
redemption  may  be  made  to  depend  upon 
their  being  presented  collectively.  No  fea- 
ture of  lottery  is  involved  from  the  fact 
that  the  articles  were  not  exposed  and 
examined  by  the  purchaser  at  the  time  the 
coupons  were  issued  to  him.  There  is  no 
tangible  difference  between  the  selection  of 
an  article  at  the  time  of  receiving  the  cou- 
pons, and  the  selection  thereof  at  a  subse- 
quent time  when  coupons  representing  a  cer- 
tain sum  shall  have  been  collected.  There 
is  no  distinction  between  making  the  selec- 
tion of  a  premium  from  merchandise  on  ex- 
hibition at  the  store,  or  from  a  catalogue 
furnished  by  the  merchant.  The  fact  that 
tlie  particular  article  desired  by  the  pur- 
chaser is  not  described  in  the  coupon  or 
ticket  does  not  invest  the  transaction  with 
the  element  of  chance,  uncertainty,  or  haz- 
ard. These  and  similar  methods  of  adver- 
tising by  merchants  have  been  followed  so 
long,  and  have  become  so  thoroughly  recog- 
nized as  the  legitimate  exercise  of  personal 
rights  and  privileges  under  the  Constitu- 
tion, that  they  are  no  longer  the  subject  of 
legislation. 

If  we  shall  find  that  there  are  no  differ- 
ent elements  of  chance  and  uncertainty,  or 
no  greater  tendency  to  fraud,  as  the  busi- 
ness of  issuing  and  redeeming  stamps  is 
conducted  by  respondent,  than  attends  their 
issue  and  redemption  by  the  merchant  mak- 
ing sales  of  merchandise,  then  we  know  of 
no  legal  ground  for  sustaining  the  writ. 
The  main  differences  in  the  method  of  tran- 
sacting the  business  are  as  follows:  A 
variety  of  merchandise  is  kept  on  exhibit 
at  the  company's  store  in  the  village  or 
jcity  where  the  merchant  does  business,  and 
the  customer  mav  make  a  selection  from 
such  articles  as  are  designated  for  the  re- 
demption of  one  or  more  stamp  books,  as 
the  case  may  be.  The  customer  mav  not 
know  at  the  time  he  roccives  tlie  stamps 
from  the  merchant,  what  particular  article 
he  will  select;  but  he  has  the  opportunity 
to  examine  the  stock  at  the  company's 
store,  and  may  make  his  collection  of 
30  L.RJ\..(N.S.) 


stamps  with   reference  to  some  particular 
article. 

We  recognize  the  fact  that  legislative  reg- 
ulation is  not  necessarily  dependent  upon 
whether  the  business,  as  conducted  by  re- 
spondent, affects  the  public  health,  or  is  at- 
tended with  features  of  a  lottery.  It 
has  long  been  settled  that  any  business,  al- 
though legitimate  in  itself,  is  subject  to 
regulation  by  the  police  power,  whenever 
so  conducted  that  it  may  fairly  be  said 
that  it  affects  the  public  interest  or  wel- 
fare. Public  interest  may  be  affected  when 
a  business  is  conducted  on  such  a  scale  and 
under  such  conditions  as  to  lead  to  an  abuse 
of  the  confidence  of  those  who  have  occa- 
sion to  transact  business  in  that  line.  The 
rates  of  interest,  insurance  business,  the 
regulation  of  grain  elevators  and  ware- 
houses, hawking  and  peddling,  bakeries, 
butcher  shops,  etc.,  have  been  recognized  as 
proper  subjects  for  police  regulation,  not 
because  of  anything  naturally  wrong  in 
these  vocations,  but  because,  from  the  char- 
acter of  the  business,  opportunities  are 
present  for  deception  on  account  of  the 
difHculty  the  customer  has  to  obtain  knowl- 
edge of  the  character  of  the  contract  or 
the  merchandise.  So  with  reference  to  cer- 
tain lines  connected  with  the  handling  of 
agricultural  products.  Where  the  producer 
is  located  at  a  distance  from  the  commis- 
sion house,  the  law  may  properly  regulate 
the  conditions  upon  which  commission  and 
brokerage  houses  shall  do  business  with  the 
public.  This  is  illustrated  by  the  cases  of 
State  ex  rel.  Beek  v.  Wagener,  77  Minn. 
483,  46  L.R.A.  442,  77  Am.  St.  Rep.  681, 
80  N.  W.  633,  778,  ]134,  and  Knoxville 
Iron  Co.  V.  Harbison,  183  U.  S.  13,  46  L.  ed. 
55,  22  Sup.  Ct.  Rep.  1.  In  the  latter  case  an 
act  of  the  legislature  of  Tennessee  was 
upheld,  which  required  the  redemption  in 
cash  of  store  orders  or  other  evidences  of 
indebtedness  issued  to  employees  in  pay- 
ment  of    wages. 

If,  in  dealing  with  the  merchant  and  his 
customers  there  is  an  opportunity  to  take 
advantage  of  them  by  a  persistent  system  of 
attractive  advertising  and  other  induce- 
ments, then  reasonable  safeguards  and  limi- 
tations may  be  provided  to  prevent  such 
abuses.  But  the  difliculty  with  the  present 
law  is  that  it  is  not  designed  to  regulate 
a  legitimate  business.  It  condemns  the 
business  conducted  by  respondents  as  il- 
legitimate, because  the  public  is  induced 
to  engage  in  lottery  transactions,  and 
places  such  restrictions  about  the  issue 
and  redemption  of  stamps  as  to  make  that 
business  impossible.  In  State  v.  Hawkins, 
supra,  the  Maryland  statute  was  held  valid 
in  so  far  as  it  was  directed  to  prevent 
the  holder  of  sttimps  from  receiving  in  ex- 
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change  therefor  anything  uncertain,  unde- 
termined, or  unknown  to  the  purchaser  of 
the  goods  at  the  time  of  the  purchase.  But 
this  law  does  not  atop  at  that  point.  It 
requires  that  each  stamp  or  ticket  shall 
have  described  thereon  the  character  and 
value  of  the  gift  which  redeems  it,  or  that 
such  fact  shall  be  made  known  to  the  cus- 
tomer at  the  time  of  the  purchase.  Each 
separate  stamp  must  be  treated  indepen- 
dently, and  redemption  collectively  is  pro- 
hibited. It  is  apparent  that  it  would  not 
be  practicable  to  redeem  stamps  of  the 
value  of  1  mill  or  1  cent,  nor  to  print  on 
each  stamp  the  character  of  the  article  of- 
fered for  its  redemption.  To  make  such 
a  provision  practicable  would  require  each 
stamp  to  be  issued  in  denominations  to  cor- 
respond with  each  purchase.  Most  cash 
purchases  are  in  small  amounts,  and  the 
restrictions  imposed  by  chapter  142  neces- 
sarily limit  the  articles  ofTered  for  redemp- 
tion to  those  of  practically  no  value. 

Our  attention  is  called  to  the  language 
of  the  court  in  the  Lansburgh  Case,  by 
which  the  business  of  issuing  and  redeem- 
ing trading  stamps  is  condemned  as  a  cun- 
ning device  which  confers  no  benefit  on 
anybody,  and  that  merchants  are  persuaded 
to  invest  in  stamps,  partly  in  the  hope  of 
obtaining  the  customers  of  other  merchants, 
and  partly  through  fear  of  losing  their 
own.  We  assume  that  tlie  court  was  re- 
ferring to  the  practice  of  selling  the  stamps 
to  one  merchant  only  in  the  same  line  of 
business,  thus  attempting  to  give  him  an 
advantage  over  his  competitors.  Why  this 
exclusive  right  to  deal  in  stamps  by  the 
mercliant  who  enters  into  a  contract  with 
the  company  should  be  considered  as  detri- 
mental to  his  or  to  the  public  interest, 
we  are  unable  to  understand,  unless  the 
practice  is  attended  with  some  tendency 
to  deceive.  Many  merchants  prefer  to  con- 
duct such  schemes  of  advertising  by  is- 
suing and  redeeming  their  own  coupons. 
Others  prefer  to  place  the  entire  matter 
in  the  hands  of  a  third  party,  and  be  re- 
lieved of  the  trouble  and  responsibility. 
But  so  far  as  the  petition  informs  us,  the 
merchants  in  this  state  have  not  been  in- 
duced to  enter  into  the  contracts  by  reason 
of  dpceptive  representations.  Such  con- 
tracts are  made  for  the  period  of  one  year, 
and  tliere  is  no  compulsion  about  renewing 
them.  The  stamps  cost  the  merchants  at 
the  rate  of  half  a  cent  each,  or  5  cents  for 
ten  stamps.  He  gives  his  cash  customers, 
if  tliey  call  for  them,  ten  stamps  for  every 
dollar's  worth  of  merchandise  purchased. 
The  effect  is  that  tlie  merchant  receives  95 
cents  for  every  dollar's  wortli  of  goods  sold 
for  cash.  The  object,  no  doubt,  is  to  se- 
cure additional  customers,  i|  possible,  and 
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build  up  his  trade,  and  to  induce  payment 
in  cash  for  the  purpose  of  getting  the  money 
to  use.  Merchants  who  enter  into  contracts 
with  respondent  company  agree  to  make 
this  discount,  and  presumably  they  eo  obli- 
gate themselves  because  they  consider  it  » 
paying  investment. 

The  profit  in  respondent's  business  is  the 
difl'erence  between  the  amount  received  from 
the  merchants  for  the  stamps  and  the  cost 
of  the  articles  offered  in  redemption,  less 
the  cost  of  running  the  business.  The  prof- 
its may  be  large;  but  that  alone  does  not 
furnish  ground  for  the  prohibition  of  the 
business.  No  doubt  some  ftamps  are  lost, 
some  books  are  not  filled  out,  and  hence 
never  presented  for  redemption.  To  that 
extent  the  company  is  the  gainer.  The 
same  advantage  exists  when  the  scheme  is 
conducted  by  the  merchant;  but  even  if 
there  is  a  distinction  in  this  feature  be- 
tween the  merchant  and  the  company,  it 
has  not  been  made  to  appear  from  the  peti- 
tion that  the  collectors  of  stamps  pay  any 
additional  value  for  them.  They  are  at 
liberty  to  take  them,  if  they  so  desire;  but 
we  discover  no  element  of  deception  or  com- 
pulsion. Without  deciding  that  a  business 
of  this  character  may  not  be  conducted  in 
such  manner  and  on  such  a  scale  as  to  make 
it  subject  to  regulation  or  prohibition,  be- 
cause of  this  so-called  tontine  feature  of  un- 
certain ity  of  redemption  of  stamps,  we  find 
no  basis  for  the  application  of  this  prin- 
ciple in  the  present  case. 

Our  conclusion  is  that,  in  so  far  as  chap- 
ter 142,  Laws  1909,  prohibits  companies  or 
parties  from  issuing  and  redeeming  trading 
stamps  under  contracts  which  in  practice 
depend  on  chance,  uncertainty,  or  contin- 
gency, the  law  is  a  proper  exercise  of  the 
police  power;  that  the  business  of  issuing 
and  redeeming  trading  stamps  as  conducted 
by  respondents  is  not  attended  with  such 
elements  of  chance,  uncertainty,  and  con- 
tingency as  to  come  within  that  provision 
of  the  act;  that  the  provisions  requiring 
each  stamp  to  be  valued  and  redeemed  in- 
dependently of  other  stamps,  and  to  have 
printed  thereon  its  value  and  character  of 
the  article  offered  for  redemption,  consti- 
tute unnecessary  restrictions  amounting  to 
practical  prohibition  of  the  business  as 
conducted  by  respondents,  and  are  not  a 
proper  exercise  of  the  police  power  of  regu- 
lation. 

Writ  discharged. 

0*Brien,  J.,  took  no  part. 

Jaggard,  J.,  dissenting: 

I  resy)ectfully  dissent.  The  presumption 
in  favor  of  the  constitutionality  of  legisla- 
tive action  is  strong.    A  statute  should  not 
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be  avoided,  unless  clearly  necessary.  The 
authorities  do  not  impress  me  as  compelling 
the  decision  that  the  law  here  in  issue  is 
unconstitutional,  although  not  all  of  them 
can  be  bo  substantially  distinguished  as 
to  show  that  they  do  not  hold  it  invalid. 
Moreover,  I  am  unable  to  perceive  why 
the  statute  should  not  be  upheld,  because 
it  excludes  an  illegitimate  business.  In 
effect  it  regarda  the  defendant  as  a  com- 
merical  parasite,  and  prohibits  existence. 
The  facts  justify  that  definition  and  pro- 
hibition. 

Petition  for  rehearing  denied. 


KBNTUOKT  COURT  OP  APPEAIiS. 

MERCHANTS'    ICE    &    COLD    STORAGE 
COMPANY,  Apjrt., 

V. 

JOHN  ROHRMAN. 

'(138  Ky.  630,  128  S.  W.  699.) 

i 
Monopoly  —  consolidation  of  business 

—  Yaltdtty  of  contract. 

1.  Contracts  by  which  a  corporation 
which  buys  up  and  consolidates  all  but  a 
small  percentage  of  the  ice  manufacturing 
plants  of  the  city,  in  order  to  control  the 
market  and  suppress  competition,  requires 
stockholders  of  the  absorbed  plants  to  re- 
frain from  re-engaging  in  the  business  for  a 
period  of  ten  years,  are  void  as  a  restraint 
of  trade,  and  are  within  a  statute  declaring 
guilty  of  conspiracy  any  corporation  or  in- 
dividual which  shall  enter  into  any  contract 
having  for  its  object  the  limiting  of  the 
quantity  of  any  commodity  to  be  produced, 
and  cannot  be  enforced  by  a  corporation  or- 
ganized to  take  over  the  business,  property, 
and  contracts  of  the  one  which  effected  the 
consolidation. 

Same  —  failure  to  raise  prices  —  effect. 

2.  That  no  effort  is  made  to  control,  fix, 
or  raise  the  price  of  the  product  of  certain 
plants  which  have  been  bought  in  by  one  J 
concern  to  control  the  market  and  suppress 


competition,  does  not  render  enforceable  a 
contract  by  which  holders  of  stock  in  such 
concern  agreed  not  to  enter  into  the  business 
within  the  city  for  a  series  of  years. 

(May  18,  1910.) 

APPEAL  by  plaintiff  from  a  judgment  oi 
the  Chancery  Branch,  Second  Division, 
of  the  Circuit  Court  for  Jefferson  County  in 
defendant's  favor  in  an  action  brought  to 
restrain  defendant  from  engaging  in  the 
ice  business  in  violation  of  his  contract  not 
to  do  so.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Gibson,  Marshall,  &  Gibson 
and  Dodd  &  Dodd,  for  appellant: 

The  contract  is  not  only  valid  and  en- 
forceable on  its  face,  but  its  validity  is 
strengtiiened  by  the  evidence. 

Western  Dist.  Warehouse  Co.  v.  Hobson, 
96  Ky.  650,  29  S.  W.  308 ;  Sutton  v.  Heiid, 
88  Ky.  157,  9  Am.  St.  Rep.  274,  5  S.  W. 
410;  Stovall  v.  McCutchen,  107  Ky.  577, 
47  L.R.A.  287,  92  Am.  St.  Rep.  373,  64 
S.  W.  969;  demons  v.  Meadows,  123  Ky. 
181,  6  L.R.A.(N.S.)  847,  124  Am.  St.  Rep. 
339,  94  S.  W.  13;  Dickey  v.  Dickinson,  105 
Ky.  748,  88  Am.  St.  Rep.  337,  49  S.  W.  761 ; 
Pike  V.  Thomas,  4  Bibb,  486,  7  Am.  Dec. 
741;  Grundy  v.  Edwards,  7  J.  J.  Marsh. 
308,  23  Am.  Dec.  489;  Turner  v.  Johnson, 
7  Dana,  439;  Davis  v.  Brown,  98  Ky.  476, 
32  S.  W.  614,  36  S.  W.  634 ;  Louisville  Bd. 
of  Fire  Underwriters  v.  Johnson,  133  Ky. 
797,  24  L.R.A.(N.S.)    163,   ^9  S.  W.  168. 

The  contract  is  valid  and  enforceable  at 
common  law,  and  does  not  contravene  any 
statute. 

Sutton  V.  Head,  supra;  United  States  v. 
Addyston  Pipe  &  Steel  Co.  40  L.R.A.  129,  20 
C.  C.  A.  141,  64  U.  S.  App.  i'23,  85  Fed. 
271,  175  U.  S.  211,  44  L.  ed.  136,  20  Sup. 
Ct.  Rep.  96;  Diamond  Match  Co.  v.  Roeber, 
106  N.  Y.  487,  60  Am.  Rep.  464,  13  N.  E. 
419;  24  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
856;  A.  Booth  &  Co.  v.  Davis,  127  Fed. 
876;    Harrison  v.   Glucose  Sugar  Kef.   Co. 


Note. —The  validity  of  an  agreement 
not  to  compete,  ancillary  to  a  sale  or  lease 
of  property,  as  affected  by  the  covenantee's 
puq>ose  to  procure  a  monopoly,  is  discussed 
m  a  note  to  Anderson  v.  Sliawnee  Compress 
Co.  16  L.R.A.   (N.S.)   846. 

As  to  the  bearing  upon  the  validity  of 
such  an  agreement,  of  the  circumstance  that 
it  is  one  of  a  number  of  similar  contracts, 
what  is  said  with  reference  thereto  in  a 
note  to  Grogan  v.  Chaffee,  27  L.R.A. (N.S.) 
396,  on  **Validity  of  contract  provision  seek- 
ing to  control  price  at  wliich  an  article 
shall  be  resold,"  is  equally  applicable  in  the 
case  of  other  stipulations  ancillary  to  law- 
ful contracts.  It  is  there  stated  in  sub- 
stance in  the  course  of  the  general  discus- 
Fion  (on  page  397)  that  while  the  numer- 
30  L.R.A.(N.S.) 


ousness  of  such  contracts  cannot  affect  their 
nature,  and  while  the  test  to  be  applied  can- 
not be  affected  by  the  circumstance  that 
a  particular  contract  is  part  of  a  general 
system,  yet,  such  test  being  whether  such 
a  stipulation  is  upon  the  whole  against  the 
public  interest,  so  that  it  is  not  the  fact  of 
restraint,  but  the  degree  of  the  restriction, 
which  controls, — the  result  of  such  test 
may  be  considerably  affected  by  the  fact 
that  the  particular  contract  in  question  is 
one  of  a  number. 

In  connection  with  the  case  reported, 
reference  may  also  be  made  to  a  note  in  9 
L.R.A.  (X.S.)  446,  on  "Contracts  in  partial 
restraint  of  trade,  as  affected  by  modern 
an ti -trust  acts." 
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58  L.R.A.  915,  53  C.  C.  A.  484,  116  Fed. 
304;  Anchor  Electric  Co.  v.  Hawkes,  171 
Mass.  101,  41  L.R.A.  189,  68  Am.  St.  Rep. 
403,  50  N.  E.  509;  Oakdale  Mfg.  Co.  v.  Garst, 
18  R.  L  484,  23  L.R.A.  b^9,  49  Am.  St.  Rep. 
784,  28  Atl.  973;  Oregon  Steam  Nav.  Co. 
V.  Winsor,  20  Wall.  64,  22  L.  ed.  315;  West 
em  Woodenware  Asso.  v.  Starkey,  84  Midi. 
76,  11  L.R.A.  503,  22  Am.  St.  Rep.  680,  47 
N.  W.  604;  Handforth  v.  tTackson,  150 
Mass.  149,  22  N.  £.  634;  Whitney  v.  Slay 
ton,  40  Me.  224;  Morse  Twist  Drill  &  Mach. 
Co.  V.  Morse,  103  Mass.  73,  4  Am.  Rep.  513; 
Simms  v.  Bumette,  16  L.R.A.(N.S.)  389, 
and  note,  55  Fla.  702,  127  Am.  St.  Rep.  201, 
46  So.  90,  15  A.  &  E.  Ann.  Cas.  690;  Osius 
V.  Hinchman,  150  Mich.  603,  16  L.R.A. 
(N.S.)  395,  114  N.  W.  402;  Cowan  v.  Fair- 
brother,  118  N.  C.  412,  32  L.R.A.  835,  64 
Am.  St.  Rep.  733,  24  S.  E.  212;  Palmer  v. 
Toms,  96  Wis.  369,  71  N.  W.  654;  Dueber 
WatchCase  Mfg.  Co.  v.  E.  Howard  Watch 
A  Clock  Co.  14  C.  C.  A.  14,  35  U.  S.  App. 
16,  66  Fed.  643;  Robinson  v.  Suburban 
Brick  Co.  62  C.  C.  A.  484,  127  Fed.  807. 

Mr.  Ijawrence  S.  licopold,  for  appel- 
lee: 

The  controlling  of  from  90  to  95  per  cent 
of  any  given  commodity  by  one  concern 
constitutes  a  monopoly. 

Addyston  Pipe  &  Steel  Co.  v.  United 
States,  175  U.  S.  211,  44  L.  ed.  136,  20  Sup. 
Ct.  Rep.  96;  United  States  v.  American 
Tobacco  Co.  164  Fed.  700. 

In  order  for  s  monopoly  to  operate  il- 
legally, it  is  unnecesbary  for  it  to  make  an 
evil  use  of  its  power. 

Ibid.,  and  Page,  Contr.  §  433. 

An  instrument  preventing  a  person  from 
engaging  in  the  manufacture  or  sale  of  ice 
for  a  period  of  ten  years,  executed  to  an 
ice  company  at  a  time  when  said  ice  com- 
pany was  actively  engaged  in  buying  up 
every  ice  plant  in  Louisville  which  could  be 
bought,  is  unenforceable,  because  it  is  an 
agreement  in  furtherance  of  the  -formation 
of  a  monopoly  and  is  an  unlawful  restraint 
upon  trade. 

International  Harvester  Co.  v.  Com.  124 
Ky.  543,  99  S.  W.  637;  Ajiderson  v.  Jett, 
69  Ky.  376,  6  L.R.A.  390,  12  S.  W.  670; 
State  ex  rel.  Watson  v.  Standard  Oil  Co.  49 
Ohio  St.  137,  15  L.R.A.  145,  34  Am.  St. 
Rep.  541,  30  N.  E.  279;  More  v.  Bennett, 
140  111.  69,  15  L.R.A.  361,  33  Am.  St.  Rep. 
216,  29  N.  E.  888;  Tuscaloosa  Ice  Mfg.  Co. 
V.  Williams,  177  Ala.  110,  60  L.R.A.  175, 
85  Am.  St.  Rep.  125,  28  vSo.  669;  Page, 
Contr.  §  433;  Addyston  Pipe  &  Steel  Co. 
V.  United  States  and  United  States  v. 
American  Tobacco  Co.  supra. 

Whether  or  not  the  price  of  the  article 
was  enhanced  or  depressed  above  or  below 
its  real  value  is  immaterial. 
30  L.R.A.(N.S.) 


International  Harvester  Co.  ▼.  Com. 
supra. 

Messrs.  Kohn,  Baird,  Sloss,  A  Kohn 
also  for  appellee. 

CarroH,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  by  the  appellant 
ice  company  to  restrain  the  appellee,  Rohr- 
man,  from  violating  a  contract  entered  in- 
to by  him,  in  which  he  obligated  himself  not 
to  engage  for  a  period  of  ten  years  in  the 
business  of  manufacturing  or  selling  ice  in 
Jefferson  county,  Kentucky.  Rohrman  in 
his  answer  set  up  several  defenses,  but  wc 
deem  it  necessary  only  to  notice  the  one 
pleading  that  the  contract  was  illegal,  in 
restraint  of  trade,  and  against  public  pol- 
icy. Upon  hearing  the  case,  the  chancellor 
dismissed  the  petition,  and  this  appeal  is 
prosecuted  from  the  judgment. 

To  understand  fully  the  nature  of  the 
case,  it  will  be  necessary  to  relate  some- 
what in  detail  the  facts  disclosed  by  the 
record.  On  the  1st  day  of  March,  1905,  the 
National  Ice  &  Cold  Storage  Company,  a 
corporation  engaged  in  the  manufacture 
and  sale  of  ice,  sold  its  plant,  good  will,  and 
business  to  the  Merchants*  Refrigerating 
Company,  a  corporation  organized  under  the 
laws  of  this  state  in  April,  1904,  for  the 
purpose  of  manufacturing  and  selling  ice 
and  carrying  on  a  cold  storage  business. 
On  the  25th  of  March,  1905,  a  few  days 
after  its  purchase  of  the  National  Ice  & 
Cold  Storage  Company,  the  Merchants'  Re- 
frigerating Company,  by  amended  articles 
of  incorporation,  increased  its  capital  stock 
from  $200,000  to  $1,000,000.  On  January 
2,  1906,  the  appellant  Merchants'  Ice  & 
Cold  Storage  Company  was  incorporated 
with  a  capital  stock  of  $1,500,000.  It  may 
here  be  noted  that  the  principal*  stock- 
holders in  each  of  these  companies  were  the 
same  persons,  and  that  Charles  H.  Inman 
was  the  president  of  each  of  them. 

It  is  averred  in  the  petition  that  prior  to 
the  said  "1st  day  of  March,  1905,  the  Mer- 
chants' Refrigerating  Company  had  been 
incorporated  and  organized  at  the  instiga- 
tion of  and  for  the  benefit  of  the  persons 
interested  in  the  National  Ice  &  Cold  Stor- 
age Company,  including  the  defendant, 
Rohrman,  and  others,  for  the  purpose  of 
acquiring  the  plant,  good  will,  and  business 
of  the  said  National  Ice  &  Cold  Storage 
Company,  and  the  plants,  business,  and 
good  will  of  other  ice  manufacturers  of 
Louisville,  with  a  view  to  consolidating 
tliom  under  one  management  and  control 
throuf^li  and  by  the  said  Merchants'  Refrig- 
erating ('()ni])any."  And,  further,  that  "the 
Merchants'  Ice  &  Cold  Storage  Company 
was  incorporated   in  January,  1906,  at  the 
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instigation  of  and  for  the  benefit  of  the  per- 
sons interested  as  stockholders  in  the  Mer- 
chants' Refrigerating  Company,  for  the  pur- 
pose of  having  the  said  Merchants'  Ice  & 
Cold  Storage  Company  acquire  the  assets 
and  contracts  of  the  Merchants'  Refrigerat- 
ing Company  and  others  manufacturers  of 
ice,  and  continue  their  business. 
And  that  the  Merchants'  Ice  &  Cold  Stor- 
age Company  on  the  9th  of  January,  1906, 
acquired  and  had  conveyed  to  it  all  of  the 
real  estate  of  the  Merchants'  Refrigerating 
Company,  and  paid  a  large  consideration 
therefor,  of  which  the  defendant,  Rohrman, 
received  his  due  proportion." 

The  Merchants'  Refrigerating  Company, 
in  pursuance  of  the  plan  for  which  it  was 
organized,  purchased  the  plant,  business,  as- 
sets, and  good  will  of  the  National  Ice  & 
Cold  Storage  Company  under  the  following 
contract,  which  was  signed  by  all  of  tlu; 
stockholders,  including  the  appellee,  Rohr- 
man: 

This  article  of  agreement,  made  and  en- 
tered into  by  and  between  the  National 
Ice  &  Cold  Storage  Company,  and  the  un- 
dersigned stockholders  thereof,  parties  to 
the  first  part,  and  the  Merchants'  Refrig- 
erating Company,  party  of  the  second  part, 
of  the  city  of  Louisville,  Jefferson  county, 
Kentucky,  Witnesseth:  That  whereas  the 
said  National  Ice  &  Cold  Storage  Company 
has  sold,  transferred,  and  delivered  to  the 
second  party  its  certain  real  estate,  with 
the  improvements  thereon,  situated  in  the 
city  of  Louisville,  Jefferson  county,  state  of 
Kentucky,  and  all  the  machinery,  fixtures, 
furniture,  wagons,  horses,  harness,  and  nil 
other  property  of  every  kind  or  descrip- 
tion, connected  with  or  used  in  its  busi- 
ness of  dealing  in,  manufacturing,  and  de- 
livering of  ice,  together  with  the  good  will 
and  business  of  the  said  first  parties  as 
dealers  in  and  manufacturers  of  ice,  for 
the  sum  of  one  hundred  and  sixty-six  thou- 
sand four  hundred  sixty-four  and  66-100 
dollars.  Now,  therefore,  in  consideration 
of  said  sale  to  and  purchase  by  said  sec- 
ond party,  and  in  order  that  the  said  sec- 
ond party  may  be  secure  in  the  full  enjoy- 
ment of  the  good  will  of  said  first  parties, 
said  first  parties  do  severally  agree  that 
they  will  not,  nor  will  either  of  them,  for  a 
period  of  ten  years  from  the  first  day  of 
April,  1905,  without  the  consent  of  the 
said  second  party  directly  or  indirectly,  as 
principal,  agent,  or  employee,  engage  in 
the  business  of  manufacturing  or  selling 
ice  within  Jefferson  county,  Kentucky,  ex- 
cept in  the  service  of  said  second  party. 
30  L.R.A.(N.S.) 


Executed    at   Louisville,    Kentucky,    this 
Ist  day  of  March,  1905. 
"    Henry  Vogt. 
Adam  Vogt. 
National  Ice  &  Cold  Storage  Co., 

By  Chas.  W.  Inman,  Pres.  &  Treas. 
Chas.  W.  Inman. 
John  Rohrman. 
Sam   Ouerbacker. 
John  Ouerbacker. 
Jos.   P.   Ouerbacker. 
John  Rohrman.  ' 

Merchants'  Refrigerating  Co., 
By  Chas.  W.  Inman,  Pres.  k  Tr, 

In  the  contract  by  which  the  Merchants' 
Ice  &  Cold  Storage  Company  purchased  the 
property  and  assets  of  the  Merchants'  Re- 
frigerating Company,  it  is  stipulated  that 
the  Merchants'  Refrigerating  Company 
transfers  to  it,  "all  its  good  will  and  the 
good  will  of  others  acquired  by  it,  includ- 
ing all  contracts  pertaining  to  and  taken 
in  connection  with  the  acquisition  of  the 
good  will  of  others,  with  the  right  in  the 
buyer  to  enforce  in  its  behalf  all  such  con- 
tracts to  the  same  extent  as  the  seller 
could  do  had  it  continued  in  business,  it 
being  understood  that  the  said  contracts 
are  a  material  part  of  the  consideration 
received  by  the  buyer  under  its  contract 
with  the  seller." 

It  will  thus  be  observed  that  in  March, 
1906,  the  Merchants'  Refrigerating  Com- 
pany purchased  the  plant,  business,  assets, 
and  good  will  of  the  National  Ice  k  Cold 
Storage  Company,  and  that  in  January, 
1906,  the  Merchants'  Ice  &  Cold  Storage 
Company  purchased  the  property,  assets, 
and  good  will  of  the  Merchants'  Refrigerat- 
ing Company.  It  may  here  be  mentioned 
that  Rohrman  was  a  ftock holder  in  each  of 
these  companies,  and  owned  in  1908  some 
$30,000  worth  of  the  stock  in  the  Mer- 
chants' lee  &  Cold  Storage  Company.  In 
addition  to  what  may  be  termed  the  con- 
solidation of  the  three  plants  mentioned, 
the  Merchants'  Refrigerating  Company,  be- 
tween the  time  of  its  ab8or])tion  of  the  Na- 
tional Ice  &  Cold  Storage  Com|Miny,  in 
1905,  and  the  sale  of  its  plant  to  the  Mer- 
chants' Ice  &  Cold  Storage  Company,  in 
January,  1906,  had  purchased  the  property 
of  all  the  ice  plants  in  Louisville,  engaged 
exclusively  in  the  manufacture  of  ice,  ex- 
cept the  Inman  Ice  Company,  that  had  a 
capacity  of  35  tons.  In  addition  to  this,  it 
arranged  to  and  did  purchase  the  output  of 
nearly  all  the  concerns  that  manufactured 
ice  in  connection  with  their  business  and 
sold  the  surplus.  These  various  plants  pur- 
chased, as  well  as  the  contracts  for  the  out- 
put,   were   turned   over   to    the   Merchants' 
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lee  ft  Cold  Storage  Company,  when  it  took 
OTer  the  Merchants'  Refrigerating  Com- 
pany. The  result  of  all  this  was  that  the 
Merchants'  Ice  &  Cold  Storage  Company 
owned  and  controlled  all  the  ice  manufac- 
tured in  Louisville,  except  5  or  10  per  cent 
thereof,  which  was  manufactured  by  a  few 
small  plants;  and  it  is  also  shown  that  an 
unsuccessful  effort  was  made  to  purchase 
some  of  these  small  plants  or  their  output. 
The  persons  selling  plants  that  were  pur- 
chased by  the  refrigerating  company  were 
required  to  execute  a  contract  similar  to 
the  one  signed  by  Rohrman.  There  is  also 
some  evidence  that  the  price  at  which  ped- 
dlers or  distributers  of  ice  sold  the  same 
was  fixed  by  the  appellant  company;  and 
they  were  notified  that  unless  the  prices 
so  fixed  were  maintained  they, would  be 
charged  a  higher  rate  for  ice  than  they 
had  been  paying.  It  does  not  appear,  how- 
ever, that  any  attempt  was  made  to  in- 
crease the  price  above  its  fair  value,  or  to 
dictate  to  the  independent  companies  the 
price  at  which  ice  should  be  sold  by  them. 
Tlie  officers  of  the  appellant  company  deny 
that  they  had  any  intention  of  controlling 
the  manufacture  or  price  of  ice  in  Louis- 
ville, and  insist  that  the  only  purpose  in 
buying  up  some  plants  and  the  product 
of  others  was  to  organize  the  business  upon 
a  satisfactory  and  paying  basis,  and  cut 
down  the  expense  of  carrying  it  on. 

Without  stating  further  in  detail  the  evi- 
dence, we  may  summarize  as  follows  the 
facts  as  we  gather  them  from  the  record: 
(1)  At  the  time  the  Merchants'  Refrigerat- 
ing Company  commenced  to  purchase  ice 
plants  and  the  output  of  ice,  there  were 
in  operation  in  the  city  some  fifteen  inde- 
pendent ice  factories,  and  in  addition  some 
seven  other  concerns  that  sold  a  large  part 
of  their  product  to  the  public,  and  be- 
tween these  various  factories  there  was  ac- 
tive competition.  (2)  After  the  absorp- 
tion of  all  the  plants  it  could  purchase 
or  control,  the  Merchants*  Refrigerating 
Company  owned  or  controlled  all  the  ice 
manufactured  in  Louisville  for  the  use  of 
the  pubHe,  except  5  or  10  per  cent  thereof. 

(3)  The  absorption  of  these  various  plants 
was  accomplished  in  behalf  of  the  Mer- 
chants' Refrigerating  Company  by  Webber 
and  Cox,  who  each  received  for  their  serv- 
ices $5,000  worth  of  stock  in  this  company. 

(4)  Those  various  plants  were  purchased 
under  a  contract  similar  to  the  one  made 
with  Rohrman.  (5)  The  principal  stock- 
holders in  the  National  Ice  &  Cold  Storage 
Company,  the  Merchants*  Refrigerating 
Company,  and  the  Merchants'  Ice  &  Cold 
Storage  Company  were  the  same  persons; 
and  Charles  W.  Inman  was  the  president 
and  controlling^  spirit  in  each  of  them.  (6) 
30  L.R.A.(X.S.) 


The  Merchants'  Refrigerating  Company  was 
organized  to  take  over  all  the  ioe  plants  in 
Louisville  that  it  eould  purchase  or  con- 
trol. (7)  The  Merchants'  Ice  ft  Gold  Stor- 
age Company  was  organized  for  the  pur- 
pose of  taking  over  the  Merchants'  Refrig- 
erating Company,  and  all  of  the  factories 
and  product  that  it  had  purdiased,  as  well 
as  other  factories  engaged  in  the  ice  busi- 
ness; and  although  this  last-named  com- 
pany was  not  organized  until  January, 
1906,  it  is  yet  manifest  that  the  purpose 
of  its  organization  was  to  control  the  ice 
business  in  Louisville.  (8)  The  purchase 
of  the  National  Ice  ft  Cold  Storage  Com- 
pany was  merely  a  part  of  the  plan  and 
scheme  conceived  by  Inman  and  his  asso- 
eiates  to  obtain,  by  purchase  or  otherwise, 
control  of  all  the  plants  in  the  city,  and 
thereby  fix  and  regulate  the  price  as  well  aa 
the  output  of  ice.  (9)  The  price  of  ioe  was 
not  raised  above  its  fair  or  reasonable  val- 
ue by  either  the  Merchants'  Refrigerating 
Company  or  the  Merchants'  Ice  ft  Cold  Stor- 
age Company;  nor  was  it  attempted  to  con- 
trol the  output  of  the  few  independent  fac- 
tories or  the  price  at  which  they  sold  their 
product. 

From  these  facts,  our  conclusion  is  that 
the  contract  was  not  only  unenforceable,  be- 
cause in  violation  of  the  statute  before  its 
amendment  by  the  act  of  1906  (Laws  190U, 
chap.  117),  held  to  amend  in  Com.  v.  In- 
ternational Harvester  Co.  131  Ky.  551,  133 
Am.  St,  Rep.  256,  115  S.  W.  703,  but  it 
was  void  as  an  unreasonable  restraint  of 
trade,  independent  of  the  statute.  The  stat- 
ute, which  is  §  3915  of  the  Kentucky  Stat- 
utes (Russell's  Stat.  §  3717),  reads  as  fol- 
lows: "That  if  any  corporation  under  the 
laws  of  Kentucky,  or  under  the  laws  of 
any  other  state  or  country,  for  transacting 
or  conducting  any  kind  of  business  in  this 
state,  or  any  partnership,  company,  firm, 
or  individual,  or  other  association  of  per- 
sons, shall  create,  establish,  organize,  or 
enter  into,  or  become  a  member  of,  or  a 
party  to,  or  in  any  way  interested  in,  any 
pool,  trust,  combine,  agreement,  confedera- 
tion, or  understanding,  with  any  other  cor- 
poration, partnership,  individual,  or  per- 
son, or  association  of  persons,  for  the  pur- 
pose of  regulating  or  controlling  or  fixing 
the  price  of  any  merchandise,  manufactured 
article,  or  property  of  any  kind,  or  shall 
enter  into,  become  a  member  of,  or  party  to, 
or  in  any  way  interested  in,  any  pool, 
agreement,  contract,  understanding,  combi- 
nation, or  confederation,  having  for  its  ob- 
ject the  fixing,  or  in  any  way  limiting,  the 
amount  or  quantity  of  any  article  of  prop- 
erty, commodity,  or  merchandise  to  be  pro- 
duced or  manufactured,  mined,  bought  or 
sold,  shall  be  deemed  guilty  of  the  crime  of 
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conspiracy,  and  punished  therefor  as  pro- 
Tided  in  the  subsequent  sections  of  this 
act." 

The  learned  judge  of  the  lower  court,  in 
a  well-written  opinion,  holding  that  the 
contract  was  in  violation  of  this  statute, 
said:  "It  was  the  rule  of  the  common  law 
that  any  scheme  to  corner  the  market  by 
getting  cohtrol  of  the  available  supply  is 
illegal,  and  so  all  contracts  made  in  pro- 
motion of  such  scheme  are  unenforceable. 
If  the  common-law  rule,  as  thus  announced, 
is  not  sufficient  to  dispose  of  the  question 
at  bar,  it  would  seem  that  the  Kentucky 
statute  is  violated,  and  renders  the  con- 
tract sought  to  be  enforced  by  the  plain- 
tiffs void.  Corporations  in  this  country 
are  simply  aggregations  of  men  for  the 
purpose  of  conducting  business,  and,  for 
the  convenience  of  those  interested  in  the 
business,  are  substituted  for  partnerships. 
There  is  a  marked  distinction  between  a 
corporation  created  under  the  laws  of  the 
state  and  the  old  corporation  created  by 
act  of  the  legislature.  Under  the  laws  of 
this  state  any  small  number  of  men  other- 
wise engaged  in  a  partnership  enterprise 
may,  by  proceeding  under  the  statute,  in- 
corporate themselves.  The  ease  and  facil- 
ity with  which  corporations  are  created  in 
this  age  have  made  them  a  shield  and  a 
blind  for  many  purposes,  and  the  rule  of 
the  courts  throughout  the  country  is  not 
to  look  at  the  form  of  such  transaction,  but 
to  the  substance.  Thus  the  motives  which 
inspire  the  incorporators  or  the  stock- 
holders of  a  corporation  will  be  inquired 
into,  and  the  court  will  act  upon  the  facts 
as  found,  without  regard  to  the  form  of 
the  transaction.  Where,  therefore,  one 
corporation  is  created  for  the  purpose  of 
taking  over  a  number  of  other  corpora- 
tions, issuing  stock,  or  even  paying  for  the 
property,  with  a  view  of  establishing  a  mo- 
nopoly, trust,  or  combination,  the  form  of 
the  transaction  will  be  disregarded  and  the 
intent  of  the  parties  will  be  looked  to. 
.  .  .  Thus  the  Merchants'  Refrigerating 
Company  and  the  Merchants'  Ice  &  Cold 
Storage  Company  were  created  for  the  pur- 
pose of  taking  over  all  other  ice  concerns 
which  would  sell  to  them,  and  did  take  over 
all  which  they  could  possibly  buy,  and,  pur- 
suant to  the  general  intent,  it  did  arrange 
to  take  the  surplus  output  of  other  con- 
cerns. It  will  be  noted  that  the  statute  in 
Kentucky  denounces  any  'agreement'  for 
the  purpose  of  regulating,  controlling,  or 
'fixing  the  price'  of  any  merchandise,  etc. 
The  taking  over  of  the  several  corporations, 
the  making  of  contracts,  such  as  the  one 
declared  upon  by  plaintiffs,  are  all  in  the 


the  ice  output  was  to  be  sold.  It  is  not 
necessary  that  the  combination  shall  have 
increased  the  price  beyond  its  real  value, 
or  have  depreciated  the  price  below  its 
value.  For  the  vice  in  the  contract,  not  as 
shown  by  the  contract  itself,  but  by  all  the 
attendant  circumstances,  it  seems  to  me, 
the  defendant  who  is  equally  in  fault  with 
the  plaintiffs,  and  indeed  places  himself  be- 
yond the  sympathy  of  the  court,  cannot  be 
enjoined  from  violating  the  contract.  Ap- 
plying the  well-established  principles  of 
law,  tlie  court  must  leave  the  parties  where 
it  finds  them,  without  giving  either  relief. 
The  contract  could  not  be  enforced  by  Rohr- 
man,  nor  should  it  be  enforced  by  the  plain- 
tiffs, and  the  fact  that  he  has  profited 
largely  by  the  contract,  having  sold  interest 
in  the  National  Ice  A  Cold  Storage  Com- 
pany, and  otherwise  profited  by  their 
manipulations,  cannot  avail  the  plaintiffs." 
In  addition  to  this  the  contract  had  for 
its  purpose  an  unreasonable  restraint  of 
trade,  and  hence  the  courts  will  not  en- 
force it  at  the  instance  of  either  party.  It 
is  too  well  settled  to  need  more  than  the 
mere  citation  of  authority,  that  a  contract 
in  reasonable  restraint  of  trade  is  valid. 
Pike  V.  Thomas,  4  Bibb,  486,  7  Am.  Dec. 
741;  Turner  v.  Johnson,  7  Dana,  435;  Sut- 
ton V.  Head,  86  Ky.  156,  9  Am.  St.  Rep. 
274,  5  S.  W.  410;  Western  Dist.  Warehouse 
Co.  V.  Hobson,  96  Ky.  650,  29  S.  W.  308; 
Stovall  V.  McCutchen,  107  Ky.  577,  47 
L.RJ^.  287,  92  Am.  St.  Rep.  373,  54  S.  W. 
969;  Louisville  Bd.  of  Fire  Underwriters  v. 
Johnson,  133  Ky.  797,  24  L.R.A.(N.S.)  153, 
119  S.  W.  153.  Or  as  said  in  Beach  on 
Modern  Law  of  Contracts,  vol.  2,  §  1562: 
"It  is  a  well-settled  doctrine  that  any 
agreement  in  restraint  of  trade  is  void  us 
being  against  public  policy,  unless  founded 
upon  a  valuable  consideration,  and  as  re- 
gards time,  space,  and  the  extent  of  the 
trade  limited  to  what  is  reasonable  under 
the  circumstances  of  the  case,  for  the 
reason  that  such  contracts  tend  to  deprive 
the  public  of  the  services  of  the  parties  in 
the  employments  and  capacities  in  which 
they  are  most  useful,  and  so  tend  to  expose 
the  public  to  the  evils  of  monopoly.  Many 
authorities  declare,  in  substance,  that  all 
restraints  are  presumed  to  be  bad,  but  if 
the  circumstances  are  set  forth  that  pre- 
sumption may  be  excluded,  and  the  court 
judge  of  these  circumstances,  whether  tiie 
contract  be  valid  or  not."  Therefore,  if  the 
contract  in  question  was  in  reasonable  re- 
straint of  trade,  and  there  was  no  other 
objection,  it  follows  that  the  courts  would 
enforce  it  as  a  valid  contract.  But,  in  our 
opinion,  this  contract  was  not  in  reasonable 
restraint  of  trade,  and  we  will  proceed  to 


nature  of  agreements,  and  the  ultimate  re 

suit  was  the  'fixing  of  the  price'  at  which    state  the  reasons  for  this  conclusion. 
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At  the  outset,  it  may  be  observed  thnt 
it  is  difficult  to  draw  the  line  between  con- 
tracts in  partial  restraint  of  trade,  that  are 
recognized  as  legitimate  by  all  the  courts, 
and  contracts  having  for  their  purpose  the 
control  of  the  market  for  an  article  or  com- 
modity, and  consequently  the  suppression 
of  competition,  which  are  condemned  by 
the  courts  as  either  monopolies,  trusts,  or 
conspiracies,  or  as  being  in  restraint  of 
trade.  Every  purchase  of  a  competitor  in 
any  trade  or  business  under  an  agreement 
that  the  seller  will  not  for  a  specified  time 
engage  in  the  same  trade  or  business  in 
that  territory  is  at  least  the  partial  sup- 
pression of  competition,  and  gives  to  the 
purchaser  a  larger  control  of  the  market 
for  the  article  or  commodity  involved  in 
the  transaction  than  he  had  before.  And 
it  is  fair  to  assume  that,  in  all  transactions 
like  this,  one  of  the  reasons  for  the  pur- 
chase is  to  remove  competition.  But  al- 
though this  may  be  so,  it  will  not  of  itself 
render  the  contract  invalid.  If  this  feature 
or  fact  would  invalidate  such  contracts,  then 
all  of  them  would  be  void.  To  render  a 
contract  invalid,  there  must  be  some  other 
object  in  view  than  the  mere  purchase  of 
a  competing  business;  and  the  natural 
consequence  of  the  purchase  must  be  to  con- 
trol the  market  or  suppress  competition. 
But,  even  if  this  should  be  the  natural  re- 
sult of  the  purchase  frohi  a  business  or 
trade  standpoint,  it  would  not  in  every 
case  or  under  all  conditions  render  tiie 
contract  of  purchase  invalid.  There  are, 
and  must  in  the  necessity  of  the  case  be, 
exceptions  to  the  rule,  and  these  exceptions 
must  be  dealt  with  as  they  come  up.  For 
instance,  if  there  were  only  two  merchants 
in  a  town,  and  one  of  them  should  buy  the 
other  out,  it  might  result  in  a  condition  of 
affairs  in  that  particular  community  that 
would  leave  only  one  person  engaged  in 
the  mercantile  business  and  give  him  con- 
trol of  the  immediate  market,  and  yet  the 
circumstances  and  conditions  surrounding 
the  transaction  might  be  such  as  to  exempt 
it  from  the  operation  of  the  rule  condemn- 
ing contracts  that  have  the  effect  of  placing 
in  the  bands  of  one  person  control  of  an 
article,  trade,  or  business.  In  other  places, 
and  in  reference  to'  other  things,  the  pur- 
chase by  one  concern  of  a  half-dozen  plants 
or  establishments  might  not,  except  in  a 
measure,  affect  competition,  and  would  not 
enable  the  purchaser  to  control  the  market, 
and  this  would  not  be  the  purpose  in  view 
in  making  the  purchase.  It  can  therefore 
be  seen  that  it  is  easy  enougli  to  suppose  or 
even  describe  conditions  in  which  the  pur 
cliRse  of  a  competing  plant  or  business 
would  not  have  the  effect  of  creating  a 
situation  thnt  would  come  within  the  con- 
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demnation  of  the  law,  and  also  that  it 
would  not  be  difficult  to  s^  down  con- 
ditions that  would  make  the  transaction 
illegal  without  reference  to  the  number  of 
competitors  that  were  purch;»^d.  The  text- 
books on  contracts  are  full  of  cases  iu 
which  this  qu>estion,  in  one  form  or  another, 
has  come  bofore  the  courts,  but  it  would 
not  accomplish  any  useful  purpose  to 
undertake  to  differentiate  them  in  this 
opinion.  In  the  able  and  elaborate  opinion 
rendered  by  Judge  Taft  in  United  States 
V.  Addyston  Pipe  &  Steel  Co.  46  L.R.A.  122, 
29  C.  C.  A.  141,  54  U.  S.  App.  723,  85  Fed. 
271,  as  well  as  in  the  full  note  to  Harding 
V.  American  Glucose  Co.  64  L.R.A.  738,  74 
Am.  St.  Rep.  189,  a  discussion  of  the  prin- 
ciples underlying  this  question  may  be 
found.  The  safe  and  just  plan  is  to  deal 
with  each  particular  case  as  the  facts  and 
conditions  presented  seem  to  demand,  pro- 
tecting the  good  while  punishing  the  bad. 
The  question  is  too  delicate,  and  involves 
too  many  important  rights,  to  attempt  an 
accurate  statement  of  principles  that  might 
be  applied  to  each  case.  On  the  one  side, 
we  have  the  inalienable  right  of  the  citizen 
to  contract,  and  buy  and  sell,  in  the  open 
market  that  which  is  the  legitimate  sub- 
ject of  barter  and  sale;  and  this  privilege 
should  not  be  abridged  without  good  reason. 
On  the  other  side,  we  have  the  interest  of 
the  public  that  must  be  protected,  even 
though  it  cost  a  part  of  the  liberty,  of  the 
individual.  It  is  not  the  purpose  of  the 
law  to  control  or  hinder  enterprising,  ener- 
getic men,  with  brains  or  capital,  from 
developing  an  industry  or  building  up  a 
great  trade  or  business.  The  largest  free- 
dom in  commercial  enterprises  compatible 
with  the  public  good  should  be  allowed. 
And  so  there  should  be  no  interference  with 
the  right  to  contract  or  to  buy  or  sell,  un- 
less it  is  apparent  that  the  main  purpose 
and  reasonable  efToct  of  the  contract  is  to 
create  a  condition  of  affairs  that  will 
enable  the  purchaser  to  control  the  market, 
destroy  competition,  and  create  a  condition 
incompatible  with  the  public  good.  Aa 
well  said  by  the  supreme  court  of  Indiana 
in  Knight  &  J.  Co.  v.  Miller,  172  Ind.  27, 
87  N.  E.  823;  "The  true  test  is  whether 
the  contract  or  combination  in  its  apparent 
purpose  or  natural  consequence  places  a 
restriction  upon  competition,  or  tends  to 
create  a  monopoly,  or  is  inimical  to  trade 
or  commerce;  and  it  is  not  necessary  that 
a  pure  monopoly  is  effected,  or  that  the 
restraint  is  a  complete  one.  .  .  .  But 
the  control  of  commodities  which  are  neces- 
sities of  life,  or  of  material  necessary  or 
essential  to  building,  or  to  sanitary  regu- 
lations, or  of  subjects  of  lo'^Kiinate  trade 
affecting  the  interests  of  tiio  public  or  the 
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interests  of  any  particular  class  of  citizens, 
either  as  producers,  dealers,  or  consumers, 
to  the  extent  that  it  either  do^s  or  tends 
to  prevent  or  restrain  competition,  cannot 
be  justified."  To  the  same  effect  is  Texas 
Standard  Oil  Co.  v.  Adoue,  83  Tex.  650,  15 
L.R.A.  698,  29  Am.  St.  Rep.  690,  19  S.  W. 
274. 

Monopolies  since  the  earliest  times  have 
been  condemned  by  the  courts;  and  con- 
tracts such  as  the  one  we  are  considering, 
having  for  their  purpose  the  control  of  the 
market  and  the  suppression  of  competition, 
are  nothing  more  nor  less  than  an  effort  to 
create  a  monopoly,  and  at  the  same  time 
place  an  unlawful  restraint  upon  trade. 
How  to  deal  with  the  ever-growing  problem 
involved  in  the  attempt  to  suppress  mo- 
nopolies and  combinations  that  have  for 
their  purpose  the  control  of  various  lines  of 
trade  and  industry  that  are  close  to  tho 
material  needs  and  welfare  of  the  people 
has  become  a  matter  of  great  public  con- 
cern. Many  attempts  have  been  made  by 
legislatures  and  courts  to  prevent  and  put 
down  efforts  to  get  possession  of  a  useful 
article  or  commodity,  but  all  of  them  have 
apparently  proved  unavailing.  These  illegal 
combinations  appear  in  so  many  forms  and 
in  so  many  different  guises  that  it  is  a 
difficult  task  to  keep  them-  under  the  sur- 
veillance of  the  law.  When  driven  from 
one  place  of  vantage  by  vigilance  of  legis- 
latures, with  the  assistance  of  the  courts, 
they  at  once  seek  another  that  seems  to 
offer  security  from  prosecution.  As  an 
illustration  of  the  ingenuity  in  devising 
plans  to  evade  the  law  against  monopolies 
and  combinations,  this  case  is  a  fair  ex- 
ample. Here  an  effort  is  made  to  accom- 
plish by  indirect  methods  what  would  be 
in  another  shape  easily  marked  for  con- 
demnation,— the  contention  being  that  as 
the  appellant  Merchants'  Ice  &  Cold 
Storage  Company  was  not  incorporated 
until  1906,  about  a  year  after  the  contract 
between  Rohrman  and  the  Merchants'  Re 
frigerating  Company  was  entered  into,  and 
was  not  a  party  to  the  contract,  it  should 
not  be  charged  with  or  held  responsible 
for  the  vice  in  it.  It  is  baid  it  only  took 
over  the  Merchants*  Refrigerating  Com 
pany  and  all  the  properties  owned  by  it. 
and  so  should  not  be  made  to  bear  tlu- 
burden  of  the  wrongdoing  of  that  cnncpni 
There  would  be  more  force  in  this  argii 
nient  if  the  Merchants'  Ice  &  Cold  Storage 
Company  occupied  the  position  of  what  we 
may  call  an  innocent  purcliascr.  But  it 
does  not  hold  this  place  of  advantage.  It 
was  organized  by,  and  is  substantial!} 
owned  by,  the  persons  who  owned  the 
Merchants'  Refrigerating  Company.  Its 
creation  was  merely  the  last  step  in  the 
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plan  conceived  by  the  Merchants'  Refriger- 
ating Company  to  control  the  ice  market. 
As  it  took  over  the  Merchants'  Refrigerat- 
ing Company,  with  full  knowledge  of  what 
it  had  done  in  this  direction,  it  will  not 
be  heard  to  say  that  its  hands  arc  clean  of 
any  complicity  in  the  scheme  partially  per- 
fected by  the  Merchants'  Refrigerating 
Company,  and  then  delivered  with  all  tho 
vice  connected  with  the  transaction  to  its 
successors,  the  Merchants'  Ice  &  Cold 
Storage  Company,  to  put  it  into  full  exe- 
cution. If  this  kind  of  subterfuge  were  al- 
lowed there  would  be  little  use  in  trying 
to  check  monopolies  or  put  the  seal  of  con- 
demnation upoji  contracts  to  control  the 
market.  It  would  only  be  necessary  when 
any  corporation  or  concern  had  obtained 
control  of  the  market  to  dispose  of  its 
holdings  to  another  and  new  corporation, 
thus  evading  the  law,  and  making  legal 
an  obnoxious  transaction.  There  is  no 
merit  in  this  contention,  and  we  will 
treat  the  case  as  if  the  contract  with  Rohr- 
man had  been  made  with  the  Merchants' 
Ice  &  Cold  Storage  Company  in  place  of  its 
predecessor,  the  Merchants'  Refrigerating 
Company.  Considered  from  this  stand- 
point, let  us  look  into  this  contract.  As 
an  independent  transaction,  distinct  from 
the  plan  of  which  it  was  a  part,  we  see  no 
objection  to  it.  On  its  face  it  only  pro- 
vides for  a  reasonable  restraint  of  trade. 
It  was  merely  one  business  concern  selling 
out  to  another,  and  so,  if  this  was  all,  the 
contract  would  be  free  from  objection,  and 
we  would  grant  the  relief  sought.  But  the 
validity  of  this  particular  contract  cannot 
be  determined  by  looking  at  it  alone.  It 
must  be  considered  in  connection  with  the 
others  of  which  it  was  and  is  a  part,  and 
when  so  considered  in  connection  with  the 
circumstances  under  which  it  was  entered 
into  and  the  conditions  that  gave  rise  to  its 
execution,  we  find  that  it  was  only  one  of 
a  number  of  like  contracts  secured  about 
the  same  time  by  the  Merchants'  Refriger- 
ating Company,  in  furtherance  of  the  pur- 
pose to  obtain  control  of  the  ice  market 
and  effectually  destroy  substantial  compe- 
tition. In  short,  we  think  it  is  plain  that 
the  purpose  in  the  minds  of  the  parties  to 
this  transaction  was  to  purchase  the  Na- 
tional Ice  &  Cold  Storage  Company  and 
Ixolir^ian's  interest  therein,  aa  a  link  in 
t!)e  cliain  that  would  finally  bind  all  the 
oonsumers  of  ice  in  Louisville  to  the  wheels 
of  a  sinirle  concern,  thereby  creating  a  con- 
dition that  would  enable  the  purcliaser  to 
control  the  market  and  stifle,  if  not  sup- 
l)rcss,  competition. 

If  the  owners  of  all  the  ice  plants  in 
Louisville  that  were  purohnsed  by  the 
Merchants'     Refrigerating     Company     had. 
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while  each  was  owning  and  operating  hie 
plan«%  entered  into  a  trust  agreement 
among  themselves  to  control  the  market 
and  fLx  the  price,  although  the  price  might 
be  reasonable,  there  would  be  little  doubt 
about  the  invalidity  of  the  contract.  And 
the  fact  that  this  condition  is  brought 
about  by  tlie  employment  of  other  methods 
cannot  exempt  the  purchaser  from  the 
operation  of  the  rule  of  invalidity  that 
would  be  applied  if  merely  a  trust  agree- 
ment between  these  independent  concerns 
had  been  entered  into.  In  both  instances 
the  purpose  would  be  the  same, — ^the  object 
in  the  minds  of  the  promoters  identical, — 
the  only  difference  being  in  the  means  em- 
ployed by  which  the  same  end  was  to  be 
accomplished.  If  a  contract  is  made  that 
suppresses  competition,  and  controls  the 
market,  and  that  contract  is  entered  into 
between  those  who  have  theretofore  en- 
gaged in  competition  in  the  market  sought 
to  be  controlled,  it  is  a  contract  in  re- 
straint of  trade.  It  may  be  more.  It  may 
amount  to  a  trust  or  conspiracy  or  a  mo- 
nopoly, but  it  is  nevertheless  a  contract  in 
restraint  of  trade.  To  restrain  trade  is 
the  essential  feature  of  the  contract, — the 
reason  why  it  was  made.  If  trade  that  is 
in  competition  could  not  be  restrained,  the 
promoters  would  not  go  into  the  scheme; 
and  when  such  a  contract  is  made,  what- 
ever form  it  may  assume,  or  by  whatever 
name  it  may  be  called,  and  although  it  may 
be  reached  under  the  law  of  monopolies, 
trusts,  and  conspiracies,  it  will  be  declared 
void  as  being  in  unreasonable  restraint  of 
trade.  Said  the  United  States  Supreme 
Court  in  Addyston  Pipe  &  Steel  Co.  v. 
United  States,  175  U.  S.  211,  44  L.  ed.  136, 
20  Sup.  Ct.  Rep.  96:  "We  have  no  doubt 
that  where  the  direct  and  immediate  effect 
of  a  contract  or  combination  among  par- 
ticular dealers  in  a  commodity  is  to  de- 
stroy competition  between  them  and  others, 
so  that  the  parties  to  tlie  contract  or  com- 
bination may  obtain  increased  prices  for 
themselves,  such  contract  or  combination 
amounts  to  a  restraint  of  trade  in  the  com- 
modity, even  though  contracts  to  buy  such 
commodity  at  the  enhanced  price  are  con- 
tinually being  made.  Total  suppression  of 
the  trade  in  the  commodity  is  not  neces- 
sary in  order  to  render  the  combination 
one  in  restraint  of  trade.  It  is  the  effect 
of  the  combination  in  limiting  and  restrict- 
ing the  right  of  each  of  the  members  to 
transact  business  in  the  ordinary  way,  as 
well  as  its  effect  upon  the  volume  or  extent 
of  the  dealing  in  the  commodity,  that  is 
regarded." 

Some  law  writers  have  attempted  to 
make  nice  distinctions  between  these  dif- 
ferent classes  of  illegal  schemes,  and  in- 
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sist  that  each  class  should  be  kept  in  a 
separate  column  and  treated  apart  from 
the  others. ,  And  so  there  has  been  some 
criticism  of  the  modern  tendency  to  bring 
cases  like  this  within  the  doctrine  govern- 
ing contracts  in  restraint  of  trade,  upon 
the  ground  that  the  offense  partakes  of  the 
nature  of  a  trust,  monopoly,  or  conspiracy, 
rather  than  a  restraint  upon  trade  as  the 
law  in  reference  to  restraint  is  generally 
understood.  But,  in  our  opinion  tlicre 
seems  no  good  reason  why  a  case  should 
not  be  treated  as  an  illegal  restraint  <if 
trade  when  such  is  its  effect.  And  so  it  is 
not  important  how  this  control  of  the 
market  or  suppression  of  competition  ia 
effected.  It  is  the  result  that  the  law  looks 
at  and  seeks  to  correct,  and  not  the  means 
by  which  it  is  accomplished.  It  is  not 
worth  while  to  make  any  nice  distinctions 
in  matters  like  this.  At  last  and  in  all 
events,  the  question  in  bo  far  as  it  relates 
to  restraint  upon  trade  comes  down  to  the 
proposition  whether  the  restraint  is  reason- 
able or  not.  If  it  is,  it  is  leggl;  if  it  is 
not,  it  is  illegal. 

The  views  we  have  expressed  are  directly 
at  variance  with  the  opinion  of  the  New 
Jersey  supreme  court  in  Trenton  Potteries 
Co.  V.  Oliphant,  58  N.  J.  Eq.  507,  46  L.R.A. 
255,  78  Am.  St.  Rep.  612,  43  Atl.  723, 
strongly  relied  on  by  counsel  for  the  appel- 
lants. In  that  case  the  court  upheld  a 
contract  identical,  in  the  circumstances 
and  conditions  surrounding  it,  with  the  one 
involved  in  this  case,  and,  in  the  course  of 
the  opinion,  said:  "A  person  engaged  in 
any  manufacture  or  trade,  having  the  right 
to  acquire  and  possess  property,  and  to  do 
with  it  what  he  chooses,  may  lawfully  buy 
the  business  of  any  of  his  competitors.  His 
first  purchase  would  at  once  diminish 
competition.  If  he  continued  to  purchase, 
each  sucpeeding  transaction  would  remove 
another  competitor.  If  his  capital  was 
large  enough  to  enable  him  tp  buy  the  busi- 
ness of  all  competitors,  the  last  purchase 
would  completely  exclude  competition,  at 
least  for  a  time.  But  in  the  absence  of 
legislative  restrictions  (if  such  could  be 
imposed),  upon  the  acquisition  of  such 
property,  and  its  use  when  so  acquired, 
courts  could  impose  no  limitations.  They 
would  be  obliged  to  enforce  such  contracts, 
notwithstanding  the  effect  was  to  diminish, 
or  even  to  exclude,  competition.  .  .  . 
Under  our  liberal  corporation  laws,  corpo- 
rate authority  may  be  acquired  by  aggre- 
gations of  individuals,  organized  as  pre- 
scribed, to  engage  in  and  carry  on  almost 
every  conceivable  manufacture  or  trade. 
Such  corporations  are  empowered  to  pur- 
chase, hold,  and  use  property  appropriate  to 
their   business.     They  may   also  purchase 
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and  hold  ths  stock  of  other  corporations. 
Under  such  powers  it  is  obvious  that  a 
Cprporatkon  may  purchase  the  plant  and 
business  of  competing  individuals  and  con 
cerns.  The  legislature  might  have  with- 
held such  powers,  or  imposed  limitations 
upon  their  use.  In  the  absence  of  prohi- 
bition or  limitation  on  their  powers  in  this 
respect,  it  is  impossible  for  tlie  courts  to 
pronounce  acts  done  under  legislative  grant 
to  be  inimical  to  public  policy.  Th*;  grant 
of  the  legislature  authorizing  and  permit- 
ting such  acts  must  fix  for  the  covrts  the 
oharar-'er  and  limit  of  public  policy  in  that 
regard.  It  follows  that  a  corporation  em- 
powered to  carry  on  a  particular  businesu 
may  lawfully  purchase  the  plant  and  busi- 
ness of  competitors,  although  such  pur- 
chases may  diminish,  or,  for  a  time  at  least, 
destroy,  competition.  Contracts  for  such 
purchases  cannot  be  refused  enforcement. 
iSince  contracts  by  individuals,  and  by 
corporations  liaving  legislative  authority, 
for  the  purclinse  of  competing  plants  and 
busincFs,  may  be  made,  and  are  enforceable, 
althou;^'h,  as  a  result  thereof,  competition 
is  diminislied  or  temporarily  destroyed,  it 
further  follows  that  contracts  reasonably 
required  to  make  such  purchases  effective 
by  protecting  the  purchaser  in  the  use  and 
enjoyment  of  the  thing  purchased  cannot 
be  declared  by  the  courts  to  be  repugnant 
to  public  policy." 

And  it  must  be  admitted  that  this  case 
fully  sustains  the  contention  of  counsel, 
and  if  recognized  as  authority  by  us  would 
uphold  the  contract  here  sought  to  be  en- 
forced. But  we  cannot  give  our  approval 
to  ihe  doctrine  announced  by  the  New  Jer 
sey  court.  It  is  not  only  entirely  at  vari- 
ance with  our  public  policy  as  often  declared 
both  by  the  legislative  and  judicial  depart- 
ments of  the  state,  but  is  contrary  to  the 
great  weight  of  authority.  Indeed  we  have 
not  found  any  case  that  goes  so  far  in  an 
effort  to  promote  trusts  and  encourage  mo- 
nopolies; the  true  and  prevailing  doctrine 
on  this  subject  being  well  expressed  by  the 
Michigan  supreme  court  in  Richardson  y. 
Buhl,  77  Mich.  632,  6  L.R.A.  457,  43  N.  W. 
1102,  where  it  is  said:  "Monopoly  in  trade 
or  in  any  kind  of  business  in  this  country 
is  odious  to  our  form  of  government.  It 
is  sometimes  permitted  to  aid  the  govern- 
ment in  carrying  on  a  great  public  enter- 
prise, or  public  work  under  governmental 
control!  in  the  interest  of  the  public.  Its 
tendency  is,  however,  destructive  of  free 
institutions,  and  repugnant  to  the  instincts 
of  a  free  people,  and  contrary  to  the  whole 
scope  and  spirit  of  the  Federal  Constitu- 
tion, and  is  not  allowed  to  exist  under  ex- 
presA  provision  in  several  of  our  state  Con- 
stitutions. ...  It  is  always  destruc- 
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tive  of  individual  rights,  and  of  that  free 
competition  which  is  the  life  of  business, 
and  it  revives  and  perpetuates  one  of  the 
great  evils  which  it  was  the  object  of  the 
framers  of  our  form  of  government  to 
eradicate  and  prevent.  It  is  alike  destruc- 
tive to  both  individual  enterprise  and  in- 
dividual prosperity,  whether  conferred  upon 
corporations  or  individulas,  and  therefore 
public  policy  is,  and  ought  to  be,  as  well 
as  public  sentiment,  against  it."  And  by 
o'jr  court,  in  Anderson  v.  Jett,  89  Ky.  375, 
e  L.R.A.  390,  32  S.  W.  670,  where  it  is 
9Hid:  "Rivalry  is  the  life  of  trade;  the 
thrift  and  welfare  of  the  people  depend 
upon  it;  monopoly  is  opposed  to  it  all 
along  the  line;  the  accumulation  of  wealth 
out  of  the  brow  sweat  of  honest  toilers  by 
means  of  combinations  is  opposed  to  com- 
peting trade  and  enterprise.  That  public 
policy  that  encourages  fair  dealing,  honest 
thrift,  and  enterprise  among  all  the  citizens 
of  the  commonwealth,  and  is  opposed  to 
monopolies  and  combinations,  because  un- 
friendly to  such  fair  dealing,  thrift,  and 
enterprise,  declares  all  combinations  whose 
object  is  to  destroy  or  impede  free  compe- 
tition between  the  several  lines  of  business 
engaged  in  utterly  void." 

The  argument  is  further  made  that  the 
contract  should  be  upheld  because  the  pur- 
pose of  the  purchase  was  only  to  economize 
in  the  cost  of  producing  and  selling  ice,  and 
prevent  competition  that  was  destructive 
to  the  conduct  of  the  business,  and  not  to 
fix,  regulate,  or  raise  the  price  of  the 
article.  And  it  is  true  there  is  no  evidence 
that  any  attempt  was  made  to  raise  the 
price  of  ice.  But  the  mere  fact  that  no 
effort  was  made  to  control  of  fix  or  raise 
the  price  has  little  to  do  with  the  question. 
It  is  the  purpose  to  control  the  market  and 
suppress  competition  that  constitutes  the 
essential  vice  in  the  contract.  It  would  not, 
however,  be  out  of  place  to  observe  that  the 
probability  of  an  advance  in  the  price  of 
an  article  of  necessity  is  always  eminent 
when  there  is  no  competition  and  the 
market  is  controlled  by  one  person.  It  is 
an  easy  step  from  the  ])oint  at  which  the 
control  of  a  product  is  accomplished  to  the 
place  at  which  the  making  of  an  increase  in 
the  price  begins.  When  the  unrestricted 
control  of  an  article  or  commodity  is  placed 
in  the  hands  of  an  individual  or  corpora- 
tion, there  are  few  who  can  or  will  resist 
the  temptation  to  avail  themselves  of  the 
opportunity  afforded  to  make  as  much 
profit  out  of  the  enterprise  as  the  business 
will  stand.  That  it  would  be  inimical  to 
the  public  good  to  have  the  ice  business  in 
a  city  the  size  of  Louisville  in  the  hands 
of  one  concern  is,  we  think,  a  proposition 
so  plain  as  not  to  need  argument  in  sup- 
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port  of  it.  Ice  in  large  cities  is  one  of  the 
common  necessaries  of  life.  It  is  an  article 
which  on  account  of  its  perishable  qualities 
and  the  loss  and  expense  attending  its  ship- 
ment affords  exceptional  opportunities  for 
creating  a  monopoly  in  its  manufacture 
and  sale  at  the  place  it  is  used.  It  is  easier 
to  obtain  control  of  the  market  and  sup- 
press competition  in  the  sale  of  ice  than 
almost  any  other  article  in  general  use.  It 
would  be  almost  impractical  for  one  con- 
cern to  control  the  dry  goods,  the  grocery, 
the  boot  and  shoe,  or  the  hardware,  or  other 
like  businesses  in  a  large  city,  as  goods  of 
tiiis  character  can  easily  be  obtained  at  any 
time  from  other  places  by  persons  who  need 
them,  and  the  character  of  the  business  is 
such  that  any  person  with  a  small  capital 
can  soon  set  himself  up  in  business.  But 
the  manufacture  of  ice  requires  the  in- 
vestment of  a  large  sum  of  money  to  estab- 
lish even  a  small  plant.  It  cannot,  without 
great  deterioration,  a«  well  as  expense,  be 
imported  from  outside  points  to  the  place 
at  which  it  is  to  be  used.  And  so  if  it  was 
permissible  to  make  any  discrimination 
between  attempts  to  monopolize  a  trade  or 
industry,  it  would  not  be  amiss  to  single 
out  ice  as  one  of  the  articles  to  which  the 
discrimination  might  well  be  applied,  and 
the  most  stringent  rule  adopted  to  prevent 
monopoly. 

The  case  for  the  appellant,  tested  by 
every  rule  applicable  in  cases  of  this  char- 
acter, falls  well  within  the  condemnation 
of  the  law,  and  the  judgment  denying  it 
any  relief  must  be  affirmed. 


UNITED     STATES     CIRCUIT    COURT 
OF  APPEALS,    SIXTH   CIRCUIT. 

RE    NATIONAL    GROCERY    COMPANY, 
Claimant,  Petitioner. 


RE  THOMAS  HASTINGS,  Bankrupt. 

(—  C.  C.  A.  —,  181  Fed.  33.) 

Mort|?a(;e  —  execution     exemptions  — 
validity. 

1.  Where,  under  the  local  law,  it  is  not 
against  public  policy  to  permit  the  trans- 
fer of  exemptions  from  execution,  and  mort- 
gages may  cover  after -acquired  property, 
a  mortgage  by  one  of  his  exemptions,  to 
apply  when  it  is  sonsjht  to  be  enforced,  will 
be  enforced  against  the  claim  of  his  trustee 
in  bankruptcy. 

Same  —  deflnitencss  —  sufficiency. 

2.  The  mortgage  of  the  statutory  exemp- 
tions from  execution  to  which  a  merchant 
is  entitled  out  of  his  stock  in  trade  is  suffi- 
ciently specific  to  l>e  upheld  where  by  stat- 
ute he  is  entitled  to  claim  as  exempt  nier- 
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chandise   to   a   specified   value   out  of   the 
stock. 

Bankruptcy  —  mortgage  of  exemptions 
—  validity. 

3.  The  provision  of  the  bankruptcy  act 
empowering  courts  to  set  off  to  bankrupts 
their  exemptions  does  not  prevent  the  en- 
forcement of  a  mortgage  of  such  exemp- 
tions, which  confers  upon  the  mortgagee  the 
right  to  select  them. 

Same  —  viraiver  of  claim. 

4.  One  who  has  mortgaged  his  statutory 
exemptions  from  execution  cannot,  by  fail- 
ing to  claim  them  in  bankruptcy  proceed- 
ings, effect  a  waiver  of  the  claim,  which 
will  prevent  their  enforcement  by  the  mort- 
gagee. 

Mortgage  —  execution  exemptions  ^ 
public  policy. 

5.  Under  a  statute  permitting  the  selec- 
tion of  statutory  exemptions  to  be  made 
by  the  debtor  or  his  "authorized  a^ent,"  a 
mortgage  of  such  exemptions,  giving  the 
mortgagee  the  right  to  make  the  selection, 
is  not  against  public  policy. 

(June  7,  1910.) 

Note.  ^- Right  of  debtor  to  assign  eX' 
emptionSf  or  delegate  to  another  the 
right  to  select  exempt  property. 

This  note  is  confined  strictly  to  cases  like 
Re  National  Grocery  Co.,  to  the  exclusion 
of  cases  in  which  the  attack  is  made  upon 
the  assignment  by  the  debtor  himself. 
This  narrows  the  question  down  to  the  point 
whether  the  policy  of  the  exemption  laws 
forbids  the  debtor  to  ^assign  the  right  to 
claim  or  select  exempt  property  at  a  time 
when  third  persons  Rhall  seek  to  assert  liens 
against  the  property,  and  when,  but  for 
the  attempted  assifirnment,  and  if  not  es- 
topped by  it,  the  debtor  would  have  been  en- 
titled to  make  the  claim  or  selection.  An 
other  line  of  cases  that  as  a  whole  mav 
fairly  be  said  to  contain  nothings  that  is 
of  much  value  in  the  discussion  of  the  ques- 
tion in  Re  National  Grocery.  Co.  involves 
the  power  to  waive  the  benefit  of  the  exemp- 
tion laws  by  executory  contract,  or,  as  it  is 
sometimes  put,  to  waive  prospective  exemp- 
tions. It  will  be  noted  that,  whereas  an 
assignment  is  an  act  whereby  it  is  sought 
to  convey  an  affirmative  right  of  claim  or 
selection  to  the  assignee,  the  waiver  is 
merely  a  means  of  imposing  upon  the  debtor 
a  negative  duty,  when  the  waiver  creditor 
shall  seek  to  enforce  affirmative  rights  that 
may  arise  in  his  favor  from  other  sources. 
There  are  numerous  cases  passing-  upon  the 
power  to  waive,  but  the  great  majority  of 
them  seem  to  have  arisen  where  debtors 
have  sought  to  claim  exemptions  as  ai^ainst 
creditors  in  whose  favor  such  debtors  had 
previously  executed  waivers.  It  would  also 
seem  that  little  benefit  is  to  be  derived  from 
a  discussion  of  cases  involving  statutes  ex* 
empting  propertv  by  specific  eiiiur.eration 

The  case  of  Re* Sloan,  13.5  Fed.  873 
throws  some  light  upon  the  distinction  be- 
tween  an  assignment  and  a  waiver  of  ox* 


1010. 


Re  national  GROCERY  CO. 


983 


PETITION  by  the  National  Grocery 
Company,  claimant,  to  review  an 
order  of  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  Mich- 
igan disallowing  its  claim  to  certain  ex- 
empt property  of  Thomas  Hastings,  bank- 
nipt.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Severens,  Warrington,  and 
Knappen,  Circuit  Judges. 

Messrs.  Bundy,  Travis,  &  Merrick, 
with  Mr.  C.  L.  Benedict,  for  petitioner: 

The  lien  is  on  exempt  property,  and  no 
creditor  can  complain  of  the  disposition  of 
exempt  property,  because  no  creditor  can 
complain  of  the  disposition  of  property 
which' he  cannot  reach. 

Dart    V.    Woodhouse,    40    Mich.    399,    29 


Am.  Rep.  544;  Emerson  v.  Bacon,  58  Mich. 
526,  25  N.  W.  503;  Bresnahan  v.  Nugent, 
92  Mich.  76,  62  N.  W.  735;  Root  v.  Harl, 
62  Mich.  420,  29  N.  VV.  29;  Fischer  v.  Mc- 
Intyre,  66  Mich.  681,  33  N.  W.  762 ;  Rosen- 
thal V.  Scott,  41  Mich.  632,  2  N  W.  909; 
Anderson  v.  Odell,  51  Mich.  492,  16  N.  W. 
870;  Dull  V.  Merrill,  69  Mich.  49,  36  N.  W. 
677. 

A  trustee  in  bankruptcy  cannot  com- 
plain of  the  disposition  by  sale  or  mortgage 
of  exempt  property. 

Loveland,  Bankr.  pp.  438,  439,  514. 

There  is  no  rule  of  public  policy  violated 
by  the  giving  of  a  mortgage  upon  exempt 
property. 

Betz  V.  Brenner,  100  Mich.  87,  63  N.  W. 
970;    Charpentier    v.    Bresnahan,    62    Mich. 


emptions.  There,  the  exemptions  were 
claimed  by  one  to  whom  a  bankrupt  at- 
tempted to  assign  his  rip^ht  under  the 
Pennsylvania  statute,  and  also  by  the  lessor 
of  the  bankrupt,  who  was  seeking  to  assert 
his  claim  for  rent  under  a  lease  containing 
a  waiver  of  exemptions.  The  court  said: 
"1.  As  the  bankrupt's  property  in  this 
case  was  sold  by  order  of  court,  by  a  re- 
ceiver appointed  the  day  after  the  petition 
in  bankruptcy  was  filed,  and  prior  to  the 
filing  of  the  schedule  by  the  bankrupt,  and 
in  view  of  the  fact  that  he  notified  the  re- 
ceiver that  he  claimed  his  exemption,  and 
specified  the  property  at  the  day  of  sale, 
he  would  be  entitled  to  claim  his  exemp- 
tion from  the  proceeds,  .  .  .  but  in- 
stead of  insisting  upon  his  claim  he  subse- 
quently assigned  it  to  another,  who  was  not 
a  creditor  of  his  estate.  A  claim  of  exemp- 
tion under  the  act  of  1849  (Pa.  Laws,  533) 
was  meant  only  for  the  insolvent  debtor, 
to  keep  a  shelter  and  the  means  of  living 
for  himself  and  his  family  (Bowyer's  Ap- 
peal, 21  Pa.  210),  and  it  is  therefore  not 
a  vendible  or  assignable  thing  (Eberhart's 
Appeal,  39  Pa.  513,  80  Am.  Dec.  536). 
What  he  does  not  claim  for  hinibelf  and  his 
family  he  leaves  in  the  general  fund  and 
under  the  control  of  the  court  for  distribu- 
tion. Bowyer's  Appeal,  supra.  It  would 
seem,  therefore,  that  the  bankrupt  in  this 
case  abandoned  his  right  to  claim  the  ex- 
emption by  thp  execution  of  the  assign- 
ment to  Byron,  and  the  only  eflfect  of  the 
attempted  transfer  is  to  leave  the  proceeds 
of  the  sale  of  the  articles  he  claimed  in  the 
general  fund  for  distribution.  A  debtor 
cannot  waive  his  right  to  the  $300  in  favor 
of  a  junior  creditor  or  assign  it  to  a  third 
person.  Bowyer's  Appeal,  supra.  2.  As 
these  articles  were  such  property  as  could 
have  been  taken  by  the  landlord  upon  a 
distress  for  rent  under  his  lease  with  the 
waiver  of  exemption,  he  is  entitled  to  re- 
ceive his  rent  as  a  prior  claim  out  of  the 
proceeds  of  the  fixtures,  notwithstanding 
nis  failure  to  have  made  a  levy  either  be- 
fore or  after  the  filing  of  the  petition  in 
bankruptcy,  he  having  proved  his  claim  be- 
fore the  referee." 
30  L.R.A.(N.S.) 


And  it  was  held  in  Re  Pfeiffer,  165  Fed. 
892,  that  where  a  debtor  had,  in  bank- 
ruptcy proceedings  against  him,  waived  the 
benefits  of  the  Pennsylvania  exemption  act, 
he  could  not  thereafter  withdraw  his  waiver 
in  favor  of  a  creditor  to  whom  he  had  made 
an  assignment  of  his  claim.  This  decision 
seemed  to  be  based  upon  the  theory  that 
the  assignment  of  the  claim  of  exemptions 
was  void. 

Many  cases  (some  of  them  are  cited  in 
Re  Sloan,  supra)  have  been  decided  under 
the  Pennsylvania  act  of  1849,  which  was 
construed  to  exempt  to  a  debtor  $300  worth 
of  property,  provided  he  so  elected  and  re- 
quested an  appraisement  before  inquisition. 
It  was  said  in  Bowyer's  Appeal,  supra: 
"It  is  easy  to  see  how  this  statute  might 
be  perverted  to  purposes  as  far  as  pos- 
sible from  the  in^ntion  of  the  legislatune^ 
if  the  courts  would  maintain  the  right  of 
the  debtor  to  claim  its  benefit  against  one 
creditor,  and  relinquish  it  in  favor  of  an- 
other; or  to  assign  his  interest  under  it  to 
other  parties  who  may  or  may  not  have 
paid  him  a  consideration  for  it.  The  debtor 
in  this  case  seems  to  have  tliought  that  the 
law  was  made,  not  to  protect  his  family 
from  want,  but  to  give  him  the  power  of 
preferring  those  whom  he  chose  to  favor,  at 
the  expense  of  others  whom  he  liked  less, 
but  whose  legal  rights  were  superior.  He 
used  it  to  subvert  the  maxims  of  the  law, 
hy  giving  to  the  sleepy  what  none  but  tho 
vigilant  were  entitled  to.  We  are  clearly 
of  opinion  that  all  stipulations  not  to  claim 
the  $300,  made  in  favor  of  a  particular 
creditor,  are  void,  so  far  as  they  are  in- 
tended to  affect  others;  and  that  an  assign- 
ment of  a  debtor's  right  is,  pro  ianiOy  an 
abandonment  of  it.  He  must  make  his 
claim,  if  he  makes  it  at  all,  in  good  faith, 
to  carry  out  the  very  purpose  of  the  law, 
and  no  other.  All  transfers  and  all  waivers 
of  his  right,  whether  express  or  implied, 
inure  to  the  benefit  of  his  creditors  in  the 
proper  order  of  their  liens.  Whatever  he 
does  not  claim  for  himself  or  his  family, 
he  loaves  in  the  <jeneral  fund  undei  the 
control  of  the  court,  to  be  distributed  among 
those   who  are  legally  entitled   to  it;    and 
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360,  28  N.  W.  916;  Buckley  ▼.  Wheeler, 
52  Mich.  1,  17  N.  W.  216;  Anderson  v. 
Odell;  Rosenthal  v.  Scott;  and  Fischer  v. 
Mclntyre, — supra;    Robards   v.   Waterman, 

96  Mich.  233,  55  N.  W.  662;  Harvey  v.  Ford, 
83  Mich.  506,  47  N.  W.  242;  Miller  v.  Miller, 

97  Mich.  151,  56  N.  W.  348;  12  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  193;  18  Cyc.  Law  k 
Proc.  p.  1446;  Loveland  Bankr.  592;  Carter 
V.  Carter,  20  Fla.  570,  61  Am.  Rep.  618. 

The  goods  were  suflSciently  identified. 

Jones,  Chat.  Mortg.  4th  ed.  §§  53  et  seq; 
Louden  v.  Vinton,  108  Mich.  318,  66  N.  W. 
222;  Willey  v.  Snyder,  34  Mich.  60;  Wilson 
V.  Perrin,  11  C.  0.  A.  66,  22  U.  S.  App.  514, 
62  Fed.  629. 

Hi  the  company  could  have  enforced  its 
lien   before   any   assignment   by   Hastings, 


by  entering  and  taking  $250  worth  of  prop- 
erty, it  could  enter  and  take  such  property 
at  any  time  before  Hastings  made  any  such 
transfer,  because  a  mortgage  upon  future- 
acquired  property  is  valid   in  Michigan. 

American  Cigar  Co.  v.  Foster,  36  Mich. 
368;  Robson  v.  Michigan  C.  R.  Co.  37  Mich. 
70;  Eddy  v.  McCall,  71  Mich.  497,  39  N.  W. 
734;  Louden  v.  Vinton,  108  Mich.  313,  66 
N.  W.  222;  Fuller  v.  Rhodes,  78  Mich.  3fi, 
43  N.  W.  1086;  Ferguson  v.  Wilson,  122 
Mich.  100,  80  Am.  St.  Rep.  543,  80  N.  W. 
1006. 

The  bankruptcy  court  will  look  to  the 
laws  of  the  state  in  which  the  questious 
arise,  not  only  on  the  subject  of  mortgaging 
exempt  property,  but  also  as  to  the  person 
or  persons  who  may  select  such  exemptions 


such  distribution  is  not  to  be  regulated  by 
any  wish  of  his,  no  matter  in  what  form 
he  may  choose  to  express  it.  We  are  not 
now  deciding  whether  or  not  a  waiver  of 
the  debtor's  claim  to  the  $300  before  execu- 
tion is  binding  as  between  him  and  the 
party  he  agrees  with,  if  he  repents  him 
afterwards  and  gives  notice  in  time.  We 
do  not  say  whether  he  may  or  may  not, 
when  he  creates  a  debt,  irrevocably  bind 
himself  to  defeat  the  object  of  the  law  with 
reference  to  his  family.  However  this  may 
be,  he  cannot,  by  means  of  a  transfer  or 
waiver,  put  one  who  has  no  legal  right  to 
the  fund  in  the  place  of  one  who  has." 

In  Yeager  v.  Nicholls,  7  Phila.  91,  where 
exempt  goods  to  the  value  of  $300  were  set 
apart  to  the  debtor,  who  gave  them  to  his 
mother,  it  was  held  that  she  could  not  set 
up  the  claim  of  exemption  to  avoid  a  sub- 
sequent levy,  subsequently  sought  to  be 
made  upon  the  ground  that  the  transfer  was 
in  fraud  of  creditors. 

The  Pennsylvania  courts  have  denied  the 
power  of  a  debtor  to  waive  the  benefit  of 
the  exemption  in  favor  of  a  junior  execution 
creditor,  so  as  to  give  him  a  preference  over 
a  prior  levy  on  the  same  property.  Gar- 
rett's Appeal,  32  Pa.  160,  72  Am.  Dec.  779; 
Collins's  Appeal,  36  Pa.  83;  Laucks's  Ap- 
peal, 44  Pa.  395;  Knoll's  Appeal,  11  W. 
N.  C.  511;  Denlinger  ▼.  Burkey,  18  Lane. 
L.  Rev.  94. 

On  this  point  it  was  said  in  Shelly's 
Appeal,  36  Pa.  373:  "Our  position  is 
taKen;  we  have  recognized  in  all  the  cases 
the  capacity  of  the  debtor  to  make  the 
waiver,  and  have  held  it  a  binding  con- 
tract betwixt  him  and  the  creditor  in  whose 
favor  it  was  made;  but  we  are  admonished 
to  go  no  farther  by  way  of  enabling  debtors 
to  defeat  the  operation  of  statutes.  If,  by 
waiving  his  rights  in  behalf  of  the  last 
creditor  on  record,  he  may  mako  him  the 
first,  he  defeats  not  only  the  beneficent 
purposes  of  the  exemption  law,  but  all  those 
statutes  which  recognize  priority  of  lien 
and  forbid  assignments  to  preferred  credit- 
ors. To  illustrate  this,  suppose  a  debtor's 
land  produces  just  $300,  and  he  has  sev- 
eral judgment  creditors.  As  between  them- 
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selves,  the  first  creditors  in  point  of  lien 
are  legally  entitled  to  be  first  paid;  but  as 
between  all  of  them  and  the  debtor,  he  is 
entitled  to  the  fund.  Such  are  the  rela- 
tions which  the  law  establishes.  But  by 
waiving  his  rights  in  favor  of  the  last  of 
his  creditors,  the  debtor  virtually  assigns 
his  estate  to  that  creditor,  and  reverses  the 
relations  which  the  law  has  established.  It 
may  be  said  that  the  prior  creditors  are 
not  injured,  since  the  estate  would  have 
gone  to  the  debtor,  and  not  to  them,  if  the 
preferred  creditor  had  not  taken  it;  but 
the  question  is.  Who  gave  the  debtor  power 
to  control  the  distribution  of  his  estate 
among  his  lien  creditors?  Primarily,  the 
whole  of  his  estate  belonged  to  his  credit- 
ors, to  be  distributed  amons:  them  accord- 
ing to  priority  of  lien.  The  legislature, 
from  motives  of  humanity,  permitted  him 
to  take  $300  of  it  to  himself.  Refusing  the 
proflfered  bounty,  he  leaves  it  to  be  dis- 
tributed as  if  there  was  no  exemption  law. 
The  legislature  did  not  mean  to  give  him 
the  privilege  of  saying  which  of  his  cred- 
itors should  have  his  estate.  The  exemp- 
tion is  to  be  of  a  specific  portion  of  the 
land,  if  possible,  and  therefore  it  is  not  to 
come  into  the  distribution  at  all:  but  if  it 
cannot  be  set  off  in  specie,  the  distribution 
of  proceeds  is  to  be  made  on  the  same  prin- 
ciple,— to  the  debtor  himself,  if  entitled, 
and,  if  not,  to  the  creditors  in  their  record 
order.  Such,  and  only  such,  is  the  legiti- 
mate operation  of  the  exemption  law;  and 
therefore  what  was  thrown  out  in  Bowyer's 
Appeal  is  worthy  to  be  followed." 

Again  discussing  this  question  in  Thom- 
as's Appeal,  69  Pa.  120,  the  Pennsylvania 
court  throws  light  upon  the  distinction  be- 
tween the  question  merely  of  estoppel  of 
the  debtor,  and  the  question  of  the  rights 
as  between  creditors.  The  court  said :  "Ex- 
pressions such  as  used  in  Bowyer'e  Appeal, 
21  Pa.  214,  that  'the  law  d6es  not  give  the 
debtor  the  power  of  preferring  tho^e  whom 
he  chooses  to  favor  at  the  expense  of  those 
whom  he  liked  less,  but  whose  legal  rights 
are  superior;'  and  that  'whatever  he  does 
not  claim  for  himself  or  his  family;  he 
leaves  in  the  general  fund  under  the  con- 
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and  the  kinds  of  property  which  maj  be 
selected. 

Loveland,  Bankr.  pp.  614,  616;  Richard- 
Bon  V.  Woodward,  44  0.  C.  A.  235,  104  Fed. 
873;  Re  Meriwether,  107  Fed.  102;  Steele 
V.  Buel  ,  44  C.  C.  A.  287,  104  Fed.  0«8;  Re 
Head,  114  Fed.  489. 

Hastings  received  valuable  consideration 
for  his  transfer,  and  he  cannot  now  be 
heard  to  repudiate  that  portion  of  the 
contract  which  he  does  not  think  is  benefi- 
cial to  him,  while  he  has  had  and  retained 
all  the  benefits  that  accrued  from  its  mak- 
ing. 

Heyn  v.  0*Hagen,  60  Mich.  160,  26  N. 
W.  861;  Alpena  Lumber  Co.  ▼.  Fletcher, 
48  Mich.  555,  12  N.  W.  849;  Richardson 
▼.   Welch,   47   Mich.   309,   11   N.   W.   172; 


Holloway  v.  School  Dist.  No.  9,  62  Mich. 
153,  28  N.  W.  -764;  Crane  v.  School  Dist. 
No.  6,  61  Mich.  299,  28  N.  W.  105;  Jones  v. 
School  Dist.  No.  3,  110  Mich.  363,  68  N. 
W.  222;  Marquette  v.  Wilkinson,  119  Mich. 
413,  43  L.R.A.  840,  78  N.  W.  474. 

If  there  was  and  is  an  estoppel  as  to 
Hastings,  then  the  trustee  is  likewise  es- 
topped. 

Re  Standard  Laundry  Co.  112  Fed.  126; 
Cook  v.  Tnllis,  18  Wall.  332,  21  L.  ed.  933; 
Re  McKenna,  9  Fed.  27. 

Messrs.  Moore  &  Wilson  and  James  A. 
Mnlr,  for  bankrupt: 

The  instrument  in  question  is  an  attempt 
to  assign  the  right  to  exercise  a  personal 
privilege,  as  security  for  the  payment  of 


trol  of  the  court,  to  be  distributed  to  those 
who  are  legally  entitled  to  it;  and  such  dis- 
tribution is  not  to  be  regulated  by  any  wish 
of  his,' — are  not  applicable  to  this  case, 
however  thev  may  furnish  a  key  to  the 
decision  in  that  and  other  cases  of  existing 
liens.  .  .  .  Here  is  no  question  of  lien. 
No  creditor  has  levied  upon  thp  goods  but 
the  one  asrainst  whom  the  debtor  claims 
his  exemption.  The  court  is  called  upon  to 
make  no  distribution  among  lien  creditors, 
and  the  right  of  tlie  debtor  to  his  exemption 
is  superior  to  the  right  of  the  execution 
creditor.  The  exemption  must  therefore 
prevail  if  demanded  in  proper  time." 

The  question  of  waiver  of  exemptions 
has  been  discussed  in  many  aspects  in  the 
Pennsylvania  courts,  but  none  of  them 
seem  really  to  involve  the  precise  question 
considered  in  this  note.  The  foregoing  cases 
have  been  cited  purely  for  purposes  of  il- 
lustration, and  attention  is  especially  called 
to  this  fact,  and  to  the  fact  that  other 
Pennsylvania  cases  having  nearly  as  much 
actual  claim  to  a  place  in  this  note  as  those 
cited  have  been  deliberately  excluded.  It 
has,  however,  been  thought  best  to  refer 
to  the  case  of  Hallman  v.  Hallman,  124 
Pa.  347,  16  Atl.  871,  not  because  it  con- 
tains matter  of  much  relevancy  to  the  fore- 
going title  but  because  it  contains  a  gen- 
eral review  of  the  cases  from  a  general  view 
point,  and  a  statement  of  what  the  court 
regards  as  the  resultant  rules  of  law.  It 
was  therein  said:  ''The  result  of  this 
somewhat  prolonged  discussion  of  the  au- 
thorities may  be  summed  up  finally  in  the 
following  rules,  with  which  no  authority 
carefullv  examined  on  its  facts  is  in  con- 
flict,  and  which  are  believed  to  rest  on 
sound  reasoning  and  settled  principles  of 
law:  First,  a  waiver  as  to  any  lien  will 
inure  to  the  benefit  of  all  prior  liens;  on 
the  principle  that  a  debtor  cannot  alter  the 
precedents  settled  by  law.  Secondly,  a 
waiver  as  to  anv  lien  will  inure  to  the 
benefit  of  subsequent  liens,  so  far  as  to 
compel  the  waiver  creditor  to  resort  first 
to  trie  exempted  fund;  on  the  principle  of 
the  equity  of  creditors  having  one  and  two 
funds,  respectively,  under  their  control. 
30  L.R.A.(N.S.) 


Thirdly,  a  waiver  will  not  inure  to  the 
benefit  of  subsequent  liens,  beyond  its  own 
amount;  so  that  if  the  waiver  judgment  is 
less  than  $300,  the  balance  will  go  to  the 
debtor  claiming  his  exemption,  and  this  on 
the  broad  ground  that  men  may  do  what 
they  will  with  their  own,  provided  they  do 
not  contravene  the  settled  rules  of  law,  or 
impair  the  rights  of  others."  This  case 
was  followed  m  respect  of  the  first  rule, 
in  Miller  v.  Getz,  135  Pa.  558,  20  Am.  St. 
Rep.  887,  19  Atl.  966;  Keetley  v.  Campbell, 
15  Pa.  Super.  Ct.  416 ;  Steininger  v.  Butler, 
17  Pa.  Co.  Ct.  97. 

In  considering  the  matter  of  the  selec- 
tion of  the  exempt  property  by  third  per- 
sons, it  should  be  kept  in  mind  there  is 
ample  room  for  a  distinction  between  cases 
in  which  the  third  person  seeks  to  make  the 
selection  as  agent  for,  and  on  behalf  of,  the 
debtor,  and  cases  in  which  a  person  other 
than  the  debtor  acts  in  his  own  behalf.  This 
distinction  is  met  in  Re  National  Groceby 
Co.  by  the  statement  that  since  in  Michigan 
the  exemptions  may  be  selected  by  the 
debtor  or  his  "authorized  agent,"  they 
may  be  selected  by  a  transferee  of  the  claim 
of  exemptions,  who  is  given  express  au- 
thority to  make  the  selection,  because,  in 
such  circumstances,  there  is  an  agency 
coupled  with  an  interest.  While  it  may,  in 
some  sense,  be  true  that  an  a^ijency  exists, 
it  is  also  true  that  the  so-called  agent  acts 
on  his  own  behalf,  and  not  on  behalf  of  the 
transferrer. 

Language  bearing  upon  the  right  of  a 
transferee  to  make  the  selection  is  to  be 
found  in  Hombs  v.  Corbin,  20  Mo.  App. 
497,  and  although  its  tenor  is  to  the  effect 
that  the  right  of  selection  cannot  be  trans- 
ferred, it  should  be  pointed  out  that  there 
seems  to  have  been  no  attempt  expressly  to 
delegate  the  power  of  exemption.  The  case 
arose  over  the  right  of  one  from  whom 
property  was  sought  to  be  recovered  upon 
the  ground  that  the  transfer  to  him  was  in 
fraud  of  the  transferrer's  creditors,  to  in- 
sist upon  the  transferrer's  right  of  exemp- 
tion and  selection  under  a  statute  permit- 
ting a  debtor  to  select  as  exempt  property 
to  the  value  of  $300.    So  the  question  really 
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a  past-due  indebtedness,  and  this  cannot  be 
done. 

Re  Friedrich,  3  Am.  Bankr.  Rep.  801;  Rm 
Groves,  6  Am.  Baiikr.  Rep.  728;  Re  Luc- 
ius, 10  Am.  Bankr.  Rep.  653. 

While  the  state  statutes  control  in 
amount  and  kind  of  exemptions,  the  bank- 
ruptcy act  points  out  and  governs  the  time 
and  manner  of  claiming  them. 

Re  Sharr,  15  Am.  Bankr.  Rep.  491. 

The  right  of  the  bankrupt  to  his  exemp- 
tions is  determined  as  of  the  time  of  his 
adjudication. 

Re  Fletcher,  16  Am.  Bankr.  R«p.  491. 

The  right  to  exemptions  is  personal  to 
debtor,  and  not  assignable. 

Smith  V.  Blood,  106  App.  Div.  317,  94 
N.  Y.  Supp.  667;  Howland  v.  Fuller,  8 
Minn.  50,  Gil.  30;  Guest  v.  Opdyke,  31  N. 
J.  L.  552. 

The  law  exempting  property  from  exe- 
cution  being   remedial,  and   resting   upon 


wise  policy,  should,  so  far  as  practicable, 
be  construed  beneficially  for  the  debtor. 

Alvord  V.  Lent,  23  Mich.  371. 

It  is  designed  to  give  him  absolutely  and 
unqualifiedly  such  a  remnant  or  portion  of 
the  property  used  in  his  business  as  to 
enable  him  to  get  a  new  start  or  to  keep 
on  in  his  old  occupation,  if  it  is  such  aa  to 
be  available. 

Rosenthal  v.  Scott,  41  Mich.  634,  2  N.  W. 
909. 

The  exemption  from  execution  is  a  right 
or  privilege  given  to  the  debtor  and  bank- 
rupt. He  may  waive  it  by  not  claiming  the 
exemption,  and  if  he  does  not  choose  to 
assert  any  claim  to  it,  the  mortgagee  can- 
not claim  it  as  against  the  trustee. 

Edmondson  v.  Hyde,  2  Sawy.  205,  Fed. 
Cas.  No.  4,285;  Re  Lucius,  10  Am.  Bankr. 
Rep.  654;  Re  Sloan,  14  Am.  Bankr.  Rep. 
435;  Bowyer's  Appeal,  21  Pa.  210;  Eber- 
hart's   Appeal,   39   Pa.   513,   80   Am.   Dec 


was  as  to  the  right  of  the  vendee  of  specific 
property  to  claim  and  select  the  vendor's 
exemptions,  and  not  as  to  the  validity  of  an 
attempt  to  confer  upon  him  that  right.  The 
court  said:  "The  right  to  the  exemption 
is  a  personal  privilege  belonging  to  the 
debtor,  which  he  may  or  may  not  claim. 
.  •  .  The  debtor's  right  to  the  exemption 
is  a  privilege,  but  not  a  restraint.  He  may 
sell  his  exempt  property,  notwithstanding 
judgment  or  execution  liens.  Freeman, 
Executions,  §  218.  In  a  case  of  sale  of  ex- 
empt property,  the  purchaser  would  stand 
in  the  place  of  the  debtor,  and  could  assert 
the  latter's  right  to  the  exemption.  .  .  . 
A  levy  upon  property,  therefore,  made  ex- 
empt by  specific  provisions  of  the  statutes, 
may  be  avoided  by  the  defendant  in  the  ex- 
ecution, or  by  a  purchaser  of  the  exempt 
property.  But  this  is  true  only  as  to  prop- 
erty which  is  thus  specifically  made  exempt, 
and  not  as  to  property  which  the  defend- 
ant may  select  in  lieu  of  the  specified  prop- 
erty exempt  under  the  statute.  Because, 
as  to  the  right  of  selection,  it  is  purely  a 
personal  privilege  conferred  upon  the  debt- 
or, which  he  alone  can  exercise,  and  which 
he  cannot  transfer  to  another.  Exempt 
property  the  debtor  can  sell,  and  it  re- 
mains exempt  after  the  sale,  as  it  was  be- 
fore, unaffected  thereby.  Or  if  the  proper- 
ty be  not  exempt,  the  debtor  may  select  it 
in  lieu  of  that  which  is  exempt,  and  after 
the  selection,  sell  it  as  he  may  sell  the  ex- 
empt property.  But  the  right  to  make  the 
selection  the  debtor  cannot  sell;  he  alone 
can  exercise  it.  As  the  debtor  can  alone 
make  such  selection,  he  alone  can  avoid  a 
levy  on  account  of  a  failure  of  the  officer 
to  give  him  an  opportunity  to  make  it. 
The  right  to  make  the  selection  the  debtor 
may  waive  just  as  he  may  waive  his  right 
to  all  exemptions."  This  language  well 
states  the  considerations  that  led  to  the  ex- 
clusion from  this  note  of  the  cases  involv- 
ing provisions  exempting  specified  property. 
Substantial  1v  the  same  question  was  pre- 
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sen  ted  in  Stotesbury  v.  Kirtland,  35  Mo. 
App.  148,  which  involved  the  assignment  of 
property  by  a  debtor  to  his  children.  The 
language  of  the  foregoing  case  was  quoted 
with  approval,  and  the  court  in  this  case 
said:  '^e  [the  debtor]  might  have  re- 
tained his  right  of  exemption  in  the  fund 
by  assigning  to  his  children  all  of  it  in  ex- 
cess of  $300,  reserving  that  amount  to  him- 
self in  virtue  of  his  rights  under  the  stat- 
ute. But  he  did  not  do  this;  he  elected  to 
give  it  all  away  to  his  children,  and  having 
given  it  away,  it  is  not  perceived  upon 
what  principle  he  can  get  it  back  through 
the  agency  of  the  statute  of  exemptions.  1  ne 
theory  upon  which  his  answer,  the  answer 
of  the  children,  and  the  decree  of  the  court, 
proceeded,  is  that,  to  the  extent  of  $300,  his 
interest  in  the  income  accruing  to  him  un- 
der his  mother's  will  was  impressed  with 
the  quality  of  exemption  from  his  creditors 
by  operation  of  law,  and  that  when  he  as- 
signed the  whole  fund  to  his  children,  it 
went  into  their  hands  to  the  extent  of  $300, 
impressed  with  this  exemption;  so  that 
they  could  hold  as  against  his  creditors  this 
$300,  because  he  might  have  selected  it,  al- 
though he  had  not  done  so.  The  right  of 
exemption,  as  we  have  seen,  cannot,  except 
in  the  case  of  specific  chattels,  be  assert- 
ed by  anyone  save  the  debtor  himself." 

While  it  must  be  confessed  that  the 
foregoing  cases  do  not  squarely  decide  the 
precise  question  here  considered,  it  would 
seem  safe  to  say  that  the  obvious  leaning 
of  the  courts  is  toward  a  position  from 
which  they  might  be  expected  to  declare  in 
opposition  to  Re  National  Gbocery  Co., 
and  tlie  declaration  in  that  case,  that  the 
circumstances  therein  disclosed  were  within 
the  meaning  of  the  Michigan  statute  per- 
mitting the  selection  to  be  made  by  the  debt- 
or or  his  "authorized  agent,"  was  made  with 
a  summarinesa  that  fails  to  pay  due  respect 
to  the  doubt  ♦:hat  may  well  be  entertained 
in  the  premises.  L.  A.  W. 
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536;  Mitchell  v.  Mitchell,  17  Am.  Bankr. 
Rep.  386;  Wilson  v.  Montague,  57  Mich. 
642,  24  X.  W.  851,;  Re  Service,  155  Mich. 
179,  118  N.  W.  948;  Re  Schuller,  6  Am. 
Bank.  Rep.  278. 

The  instrument  is  of  no  effect  because  of 
its   inadequacy   of   description. 

Re  Schuller,  6  Am.  Bankr.  Rep.  279; 
Knack  v.  Berlin,  150  Mich.  550,  114  N.  W. 
342;  Re  Duffy,  9  Am.  Bankr.  Rep.  358; 
Friedman  Bros.  v.  Sullivan,  48  Ark.  213, 
2  S.  W.  785. 

Selection  is  a  necessary  element  in  creat- 
ing exemptions. 

Gass  V.  Van  Wagner,  63  Mich.  610,  30 
N.  W^  198;  12  Am.  &  Eng.  Enc.  Law,  p. 
239;  Stotesbury  v.  Kirkland,  35  Mo.  App. 
148;  Chapin  v.  Hoel,  11  111.  App.  309;  Mil- 
ler V.  Miller,  97  Mich.  152,  56  N.  W.  348; 
Galbraith  v.  Fleming,  60  Mich.  412,  27  N. 
W.  583. 

Knappen,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

The  matter  here  under  review  was  heard 
below  on  the  following  statement  of  agreed 
facts 

"First.  Hastings  for  upwards  of  three 
years  previous  to  filing  his  petition  was 
engaged  solely  and  principally  in  the  retail 
grocery  ^business  in  the  city  of  Port  Huron, 
in  one  location.  At  the  time  of  the  deliver- 
ing of  the  instrument  hereinafter  set  forth, 
Thomas  Hastings,  the  bankrupt,  owed  the 
National  Grocer  Company  $250  and  up- 
wards. 

"Second.  Tn^  June,    1908,     the     National 
Grocer  Company  refused  further  credit  un^ 
less  Hastings  gave  some  security,  and  Hast-' 
ings  then  executed  and   delivered  the   fol- 
lowing instrument: 

"For  a  valuable  consideration  to  me  in 
hand  paid,  and  as  security  for  any  sum  that 
I  now  owe,  or  may  hereafter  owe,  to  the 
National  Grocer  Company,  I  hereby  bar- 
gain, sell,  assign,  and  transfer  to  said  com- 
pany all  the  goods  and  chattels  now  be- 
longing to  me  in  my  business,  that  are 
now,  or  may  be  at  any  time  hereafter,  ex- 
empt from  levy  and  sale  on  execution 
against  me,  and  I  hereby  authorize  the  said 
company  to  demand,  select,  and  receive 
such  exemptions  in  my  name,  or  otherwise, 
at  any  time  and  from  any  person  from  whom 
I  might  have  demanded  them,  had  this  in- 
strument not  been  made,  or  to  sue  for  said 
exemptions  and  for  damages  for  the  deten- 
tion thereof. 

"Dated  this  4th  day  of  June,  1908. 

[Signed]  Thomas  Hastings. 

"Witness:  E.  E.  Carson. 

"And  the  National  Grocer  Company  sub- 
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sequently  sold  him  goods  amounting  to 
about  $700,  and  received  about  the  same 
amount  in  cash. 

"Third.  In' December,  1908,  Hastings  filed 
a  voluntary  petition  in  bankruptcy,  in 
which  he  made  no  claim  for  his  exemptions, 
but  specifically  waived  them. 

"Fourth.  At  the  first  meeting  of  the  cred- 
itors, the  claimant  asserted  its  rights  un- 
der the  instrument,  and,  from  the  inventory 
compiled  by  the  trustees,  claimant  selected 
from  stock  of  goods  certain  goods  in  the 
appraised  value  of  $250,  and  of  the  specie 
and  kind  exempt  under  the  statute,  had 
the  bankrupt  seen  fit  to  claim  them. 

"Fifth.  Demand  was  made  upon  the  trus- 
tee for  the  same,  and  it  was  agreed  that 
the  trustee  should  sell  the  goods  so  selected 
and    the    funds    should    be    held    intact    to 
await  the  decision  of  the  courts." 

The  referee  allowed  the  claim  of  the 
petitioner  to  the  funds  derived  from  the 
sale  of  the  goods  so  selected.  The  dis- 
trict court  entered  an  order  overruling  the 
referee,  and  disallowing  petitioner's  claim 
to  the  proceeds  of  the  property  in  question. 
The  reasons  for  the  conclusion  reached  by 
the  judge  who  heard  the  matter  are  thus 
stated  in  his  opinion:  "By  this  instrument 
the  debtor  did  not  exercise  his  own  discre- 
tion in  selecting  exempt  property,  or  at- 
tempt to  execute  a  mortgage  on  aity  speci- 
fied property,  but,  on  the  contrary,  at- 
tempted to  mortgage  generally  all  of  his 
exempt  property  then  owned  or  thereafter 
acquired,  and  to  vest  in  the  mortgagee, 
when  action  might  be  required,  the  privi- 
lege of  selecting  the  exempt  property  to  be 
covered  by  the  mortgage.  I  am  of  the 
opinion  that  this  attempted  delegation  of 
the  right  of  selection  of  the  exempt  prop- 
erty was  against  public  policy  and  void; 
and  that  the  instrument  attempting  to  del- 
egate this  power  of  selection  created  no 
estoppel  against  the  debtor  hiniself,  and  is 
therefore  ineffective  as  against  the  trustee 
in  bankruptcy,  who  takes  the  title  of  the 
debtor."  The  correctness  of  this  conclusion 
is  the  sole  question  presented  to  us. 

In  our  opinion  the  learned  judge  erred  in 
denying  petitioner's  lien.  The  right  of  ex- 
emption depends  upon  the  Michigan  statute. 
Section  6a  of  the  bankruptcy  act  (Act 
July  1,1898,  chap.  541,30  Stat,  at  L.  648 
U.  S.  Comp.  Stat.  1901,  p.  3424)  provides 
that  "this  act  shall  not  affect  the  allowance 
to  bankrupts  of  the  exemptions  which  are 
prescribed  by  the  state  laws  in  force  at  the 
time  of  the  filing  of  the  petition  in  the 
state  wherein  they  have  had  their  domicil 
for  the  six  months  or  the  greater  portion 
thereof  immediately  preceding  'the  filing  of 
the  petition." 

By    §    70a    the    title   to    the    bankrupt's 
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property  ia  vested  in  the  trustee  "except 
in  so  far  as  it  is  to  property  which  is  ex- 
empt;" and  by  §  47,  subd.  11,  it  is  made 
the  duty  of  the  trustee  to  ''set  apart  the 
bankrupt's  exemptions,  and  report  the 
items  and  estimated  value  thereof  to  the 
court  as  soon  as  practicable  after  their 
appointment."  The  title,  therefore,  to 
property  of  a  bankrupt  which  is  generally 
exempt  by  the  law  of  the  state  in  which 
the  bankrupt  resides  remains  in  the  bank- 
rupt, and  does  not  pass  to  the  trustee. 
Lockwood  V.  Exchange  Bank,  190  U.  S.  294, 
47  L.  ed.  1061,  23  Sup.  Ct.  Rep.  751.  Tlie 
Michigan  statute  exempts  from  levy  and 
sale  under  execution  or  other  final  procc^^ 
"stock  ...  to  enable  any  person  to 
carry  on  the  profession,  trade  occupation, 
or  business  in  which  he  is  wholly  or  prin- 
cipally engaged,  not  exceeding  in  value 
$250."  3  Comp.  Laws  (Mich.)  §  10,322, 
subd.  8.  In  applying  exemption  laws, 
the  bankruptcy  courts  are  bound  to  fol- 
low the  construction  of  such  laws  an- 
nounced by  the  highest  court  of  the  state 
whose  statute  is  involved.  Loveland  Bankr. 
p.  514;  Re  Irvin  (8th  Circuit)  67  C.  C.  A. 
147,  120  Fed.  733;  Re  Nye  (8th  Circuit)  66 
C.  C.  A.  139,  133  Fed.  33.  See  also  Re 
Baker,  182  Fed.  392.  And  on  the  question 
of  the  validity  of  an  instrument  reserving 
the  mortgagor's  exemptions  under  the  laws 
of  the  state,  the  settled  local  law  controls. 
Wilson  V.  Perrin  (6th  Circuit)  11  C.  C.  A. 
66,  22  U.  S.  App.  514,  62  Fed.  629,  631. 
See  also  Three  States  Lumber  Co.  v. 
Blanks  (6th  Circuit)  69  L.R.A.  283,  66  C. 
C.  A.  353,  133  Fed.  479,  482;  Re  First 
Nat.  Bank,  67  C.  C.  A.  536,  135  Fed.  62. 
The  mortgaging  or  conveying  of  exempt 
property  to  a  creditor  is  not  against  the 
public  policy  of  the  state  of  Michigan.  A 
mortgage  of  exemptions  of  the  class  here  in 
question  is  not  required  to  be  signed  by 
the  wife.  Charpentier  v.  Bresnahan,  62 
Mich.  360,  28  N.  W.  916;  Miller  v.  Miller, 
97  Mich.  151,  56  N.  W.  348;  Betz  v.  Bren- 
ner, 106  Mich.  87,  63  N.  W.  970.  Credit- 
ors cannot  complain  of  transfers  of  exempt 
property.  Buckley  v.  Wheeler,  52  Mich. 
1.  17  N.  W.  216;  Fischer  v.  Mclntyre,  66 
Mich.  681,  33  N.  W.  762;  Bresnahan  v. 
Nugent,  92  Mich.  76,  52  N.  W.  735.  As  the 
trustee  in  bankruptcy  stands  in  the  shoes 
of  the  bankrupt,  he  can  take  no  better 
title  than  the  latter  had  at  the  time  the 
bankruptcy  occurred  (York  Mfg.  Co.  v. 
Cassell,  201  U.  S.  344,  60  L.  ed.  782,  26  Sup. 
Ct.  Rep.  481;  Re  Cincinnati  Iron  Store  Co. 
[6th  Circuit]  93  C.  C.  A.  122,  167  Fed.  486, 
488),  and  a  transfer  which  is  good  as 
against  the  transferrer  is  equally  valid  as 
against  the  trustee. 

It  is  clear,  under  the  foregoing  decisions, 
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that  the  bankrupt  had  the  power  to  convey 
to  petitioner  his  existing  exemptions;  and, 
as  under  the  laws  of  Michigan,  one  may 
lawfully  mortgage  or  convey  property 
thereafter  to  be  acquired  (Curtis  v.  Wilcox, 
49  Mich.  425,  13  N.  W.  803;  Louden  v. 
Vinton,  108  Mich.  313,  318,  319,  66  N.  W. 
222),  it  is  plain  that  the  lien  in  question 
was  not  rendered  invalid  from  the  fact 
that  it  was  made  to  apply  to  the  stock  as  it 
should  exist  at  the  time  the  lien  was  sought 
to  be  enforced. 

It  is  urged  by  the  trustee  that  the  de- 
scription -of  the  exemptions  transferred  is 
inadequate,  in  that  exact  property  so  in- 
tended to  be  exempted  was  not  specified, 
and  authorities  are  cited  lending  more  or 
less  support  to.  this  contention.  In  our 
judgment,  however,  the  case  is  ruled,  with 
respect  to  this  proposition,  by  the  decision 
of  this  court  in  Wilson  v.  Perrin,  supra. 
In  that  case  the  mortgage,  which  contained 
a  specific  description  of  the  property  cov- 
ered, was  by  its  terms  expressly  made 
''subject  to  all  exemptions  from  execution 
to  which  said  first  party  may  be  entitled 
under  the  laws  of  the  state  of  Michigan, 
and  that  his  exempt  interest  is  not  cov- 
ered by  this  mortgage."  It  was  urged  as 
invalidating  the  mortgage  that,  inasmuch 
as  the  mortgagee  was  garnished  before  a 
separation  of  the  exempt  portion  had  been 
made,  there  was  no  means  to  determine 
which  portion  of  the  stock  of  goods 
was  conveyed  and  which  was  not.  This 
court,  speaking  through  Judge  Liirton,  dis- 
posed of  the  contention  referred  to  in  this 
language:  **We  attach  no  particular  im- 
portance to  the  suggestion  that  the  convey- 
ance is  limited  to  what  would  be  left  after 
the  exemptions  should  be  set  apart.  The 
conveyance  is  of  the  entire  stock  of  mer- 
chandise, subject  to  the  mortgagor's  right  of 
exemption.  This  is  the  plain  and  obvious 
meaning.  As  to  the  exemptions,  it  would 
seem  that  the  mortgagee  would  take  a  de- 
feasible title,  subject  to  be  defeated  upon 
separation  of  the  statutory  amount  of  ex- 
emptions from  the  stock." 

We  can  see  no  difference  in  principle  be- 
tween the  validity  of  a  description  which 
excepts  from  it  in  general  terms  exemp- 
tions to  be  thereafter  determined  and  a 
conveyance  in  terms  of  statutory  exemp- 
tions which  must  be  determined  in  the 
same  way. 

It  is  urged,  however,  that  even  if  it  he 
conceded  that  the  assignment  of  the  exemp- 
tions in  question  was  originally  valid,  it 
was  defeated  by  the  failure  of  the  bank- 
rupt to  select  his  exemptions  under  the 
bankruptcy  proceedings,  and  especially  by 
his  express  waiver  thereof  in  his  petition 
for  adjudication  in  bankruptcy.     It  is  ar- 
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gued,  first,  that  the  provisions  of  the  bank- 
ruptcy act,  impliedly  at  least,  forbid  recog- 
nition of  any  right  to  exemptions  except 
upon  the  specific  claim  thereto  presented 
by  the  bankrupt  himself.  The  provisions 
of  the  act  which  are  thought  to  produce 
this  result  are  §  2,  subd.  11,  which  author- 
izes courts  of  bankruptcy  to  "determine  all 
claims  of  bankrupts  to  their  exemptions," 
and  general  order  No.  17  (32  C.  C.  A.  XIX. 

89  Fed.  viii.),  which  requires  a  trus- 
tee to  report  to  the  court  "the  articles 
set  off  to  the  bankrupt  by  him."  In  our  opin- 
ion, the  sections  invoked  cannot  be  construed 
as  denying  the  power  of  the  court  to  recog- 
nize the  right  of  a  party  other  than  the 
bankrupt,  holding  under  a  valid  and  effec- 
tive assignment,  conferring  in  express  terms 
authority  to  make  the  selection  in  the  name 
of  the  assignor.  If  the  exemptions  in  ques- 
tion were  lawfully  assigned  by  the  bank- 
rupt, the  trustee  obtained  no  title  thereto; 
and,  as  the  selection  was  made  according  to 
an  appraisement  had  under  the  direction  of 
the  trustee,  there  is  no  apparent  difficulty 
in  allowing  the  selection  to  be  made  by 
anyone  representing. the  bankrupt. 

We  are  thus  brought  to  determine  the 
second'  objection  to  the  enforceability  of 
the  assignment,  and  upon  which  the  court 
below  held  the  petitioner  not  entitled  to 
enforce  the  attempted  lien,  !?«?.,  that  the 
attempted  delegation  of  the  right  to  select 
exempt  property  is  against  public  policy 
and  void.  It  is  true,  as  contended  by  the 
trustee,  that  the  right  to  exemption  is  a 
personal  privilege,  and  may  be  waived  by 
the  debtor,  and  that  such  privilege  cannot 
be  claimed  for  him  by  another.  But  this 
proposition  is  not  decisive  of  the  question 
before  us,  because  the  debtor  did  not  in  this 
case  waive  his  privilege,  but,  on  the  con- 
trary, took  advantage  of  it  in  making  the 
assignment  in  question.  The  assignment 
was  based  upon  a  valuable  consideration, 
t'iz.,  the  giving  of  future  credit;  and  the 
authority  to  the  assignee  to  make  the  se- 
»  lection,  if  orijrinally  valid,  was  irrevocable, 
as  being  coupled  with  an  interest.  Baker  v. 
Baird,  79  Mich.  255,  259,  44  N.  W.  604. 

Several  decisions  in  other  jurisdictions 
are  relied  upon  by  the  trustee  in  support  of 
his  contention  that  the  assignment  of  the 
right  to  select  exemptions  is  against  public 
polioy.  None  of  these  decisions  are  per- 
suasive. Three  decisions  of  the  supreme 
court  of  Michigan,  invoked  by  the  trustee, 
require  attention.  These  cases  are  Wilson 
V.  Montague,  57  Mich.  638,  24  N.  W.  851; 
Oalbraith  v.  Fleming,  60  Mich.  408,  412, 
27  N.  W.  583,  and  Re  Service,  155  Mich. 
179,  186,  118  N.  W.  948.  In  the  first  of 
these  cases  it  was  held  that  a  mortgage  of 
chattels   upon   which    a    subsequent   execu- 
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tion  had  been  levied  is  not  affected  by  the 
levying  officer's  omission  to  appraise  the 
property  and  set  off  to  the  debtor  the 
amount  of  his  exemptions;  that  the  exemp- 
tion is  a  personal  privilege  which  a  judg- 
ment debtor  can  waive.  This  case  did  not 
in  any  way  involve  the  power  of  a  debtor 
to  assign  the  right  to  select  exemptions, 
nor  even  the  right  to  assign  the  exemp- 
tions themselves.  In  Galbraith  v.  Flem- 
ing, it  was  held  that  the  statutory  right 
of  action  by  ejectment^  to  recover  un-f 
assigned  dower,  is  vested  solely  in  the 
widow,  and  is  not  conveyable  to  her  as- 
signee. This  was  put  upon  the  ground 
that  the  authority  for  bringing  such  actioii 
must  rest  entirely  upon  statute;  that  the 
Michigan  statutes  confer  no  express  author- 
ity upon  an  assignee  to  recover  dower  prev- 
ious to  assignment;  that  while,  before  as- 
signment, the  widow  may  release  her  dower 
to  the  owner  of  the  fee  so  as  to  unite 
it  with  the  fee,  she  cannot  alien  or  transfer 
it  to  a  stranger  to  the  title.  This  is  but  a 
statement  of  the  general  rule  recently  ap- 
plied by  this  court  in  the  case  of  Re  Ling- 
afelter  —  L.R.A.(N.S.)  — ,  181  Fed.  24. 
Neither  of  the  Michigan  cases  just  referred 
to  bears  any  analogy  to  the  case  we  are 
considering.  In  the  case  of  Re  Service, 
it  was  held  that  the  statutory  right  of  the 
widow  to  elect  to  take  under  the  provi- 
sions the  statute,  in  lieu  of  the  terms  of 
the  will,  is  a  personal  right,  and  not  as- 
sigpiable.  This  case  seems  to  have  been 
to  some  extent  relied  upon  by  the  judge  be- 
low. Setting  to  one  side  the  consideration 
that  the  holding  just  referred  to  was  not 
necessary  to  a  decision  of  the  case,  and  as- 
suming that  the  settled  law  of  Michigan  is 
as  there  stated,  we  are  unable  to  recog- 
nize that  case  as  authority  for  the  prop- 
osition contended  for  here.  The  right 
of  a  wife  to  elect  to  waive  the  provisions 
of  her  husband's  will,  and  to  take  under 
the  statute  of  distributions,  involves  a 
personal  discretion,  the  exercise  of  which  by 
anyone  other  than  the  one  for  whose  benefit 
the  right  is  given  may  well  be  held  to  offend 
against  public  policy.  Conceding  that  there 
is  an  analogy  between  an  election  to  waive 
the  terms  of  a  will  and  an  election  to  waive 
the  benefit  of  a  statute  pertaining  to  ex- 
emptions, we  can  recognize  no  such  analogy 
between  the  first-mentioned  right  of  election 
and  the  right  to  select  exemptions  which 
have  not  been  waived,  but  which,  on  the 
contrary,  have  been  expressly  claimed,  by 
a  lawful  assignment  and  transfer.  The 
case  before  us  does  not  involve  the  right  of 
someone  other  than  the  bankrupt  to  insist 
upon  or  to  waive  his  claim  of  exemptions, 
but  only  the  right  of  the  assignee  under 
a  valid  assignment  to  make  the  selection  of 
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the  exemptions  so  assigned,  under  an  ex- 
press authority  therefor  contained  in  the  in- 
strument of  assignment.  Had  the  bank- 
rupt personally  made  the  claim  under  the 
bankruptcy  proceedings,  there  can  be  no 
doubt  that  the  exemptions  would  have 
passed  to  the  petitioner  here.  The  assign- 
ment in  terms  authorizes  the  petitioner  to 
make  the  selection  in  the  name  of  the  as- 
signor or  otherwise,  thus  constituting  peti- 
tioner, to  say  the  least,  the  agent  of  the 
assignor  for  the  purpose. 

It  is  to  be  noted  that  the  Michigan 
statute  in  express  terms  permits  the  selec- 
tion of  exemptions  to  be  made  by  the 
debtor  "or  his  authorized  agent."  Comp. 
Laws  (Mich.)  1897,  §  10,326.  This  feature 
plainly  distinguishes  the  case  before  us 
from  the  case  of  an  assignment  of  a  widow's 
right  to  elect  whether  to  waive  the  terms 
of  a  will  or  to  take  under  the  statute  of 
distributions,  as  well  as  from  the  case  of 
a  conveyance  of  unassigned  dower,  for 
neither  of  which  acts  is  there  any  statutory 
authority.  The  personal  discretion  involved 
ih  the  selection  by  an  assignee,  under  power 
of  attorney  from  a  debtor,  is  of  no  more 
importance  than  in  the  case  of  a  selection 
by  an  agent  in  the  absence  of  an  assign- 
ment.   It  is  clear  that  this  lawful  authority 

ft* 

to  select  exemptions,  given  upon  a  valuable 
consideration  and  coupled  with  an  interest, 
could  not  be  revoked  by  the  failure  of  the 
bankrupt  to  claim  the  exemptions  in  his 
own  name,  or  even  by  his  express  waiver 
thereof;  and  that  the  assignor  was  estopped 
BO  to  do. 

The  order  of  the  District  Court  is  re- 
versed, with  directions  to  enter  an  order 
allowing  petitioner's  lien. 
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RE  CELSUS  OREAR.  Trustee  in  Bank- 
ruptcy of  Jacob  W.  Derr  et  al.,  Petition- 
er. 

(102  C.  C.  A.  78,  178  Fed.  G32.) 

Bankruptcy  —  life  insurance  —  right 
of  trustee. 

The  proviso  in  §  70  of  the  bankruptcy 
act,  that  when  a  bankrupt  shall  have  an 
insurance  policy  with  a  cash  surrender 
value  payable  to  himself  or  his  estate,  he 
may,  under  certain  circumstances,  pay  «*ucl> 
value  to  the  trustee  and  retain  the  policy, 
does  not  interefere  with  the  operation  of  tho 
provision  in  the  section  tliat  the  trustee 
shall  be  vested  by  oixration  of  law  with  any 
property  which  the  bankrupt  could  by  any 
means  have  transferred,  and  therefore  a 
policv  the  l)eneficiary  in  which  may  be 
30  L,R.A.(N.S.) 


changed  by  the  bankrupt  at  pleasure  will 
pass  to  the  trustee. 

(Pollock,  District  Judge,  dissents.) 

(February    23,    1910.) 

Note,  ^  Life    inmtrance    as    assets    of 

battJcnipt. 

This  question  having  been  treated  in  the 
notes  to  Morris  v.  Dodd,  50  L.R.A.*  43,  and 
Re  White,  26  L.R.A.(N.S.)  451,  only  the 
cases  decided  since  the  preparation  of  the 
latter  note  are  considered  in  this  note. 

This  question  is  governed  by  the  provi- 
sions of  §  70a  of  the  bankruptcy  act  of 
1808,  and  so  much  of  this  section  as  is 
necessary  for  the  purposes  of  this  note  is 
set  out  in  Re  Orear.  The  note  in  26 
L.R.A.(N.S.)  shows  that  it  is  now  settled 
that  the  proviso  to  §  70a  does  not  operate 
to  invest  the  trustee  with  the  rif»ht  to  claim 
the  cash  surrender  value  of  a  policy  as  to 
which  lie  has  no  right  under  other  pro- 
visions of  the  section,  but  that  its  purpose 
is  to  confer  a  benefit  upon  an  insured 
bankrupt  by  way  of  giving  him  the  right 
to  tender  the  cash  surrender  value  and  re- 
tain the  policy  where  otlierwise  it  would  ir- 
redeemably pass  to  the  trustee.  This  was 
determined  in  controversies  over  the  con- 
struction of  the  exemption  clause  of  §  70a 
in  connection  with  the  proviso. 

There  can  he  no  question  but  that  the  oper- 
ation of  the  proviso  in  connection  with 
clause  5  of  §  70a  is  not  to  require  the 
bankrupt  to  tender  to  the  trustee  the  cash 
surrender  value  of  policies  which  he  could 
not  "by  any  means  have  transferred,"  bnt 
is  to  give  him  the  privilege  of  doing  so,  and 
of  retaining  the  policy,  when  that  policy  is 
one  which  he  could  "by  any  means  have 
transferred.'*  and  which  therefore  is  one 
that  the  trustee  mav  claim.  There  is  noth- 
ing  in  Re  Orear  which  conflicts  with  this 
statement.  That  case  holds  merely  that  the 
policy  passes  to  the  trustee  in  the  first 
instance,  and  the  question  of  the  bankrupt'^ 
right  to  redeem  by  paying  in  the  cash  sur- 
render value  seems  not  to  have  been  con- 
tested in  the  circuit  court  of  appeals.  And 
it  should  be  noted  that  that  court  affirmed 
the  referee's  order  conferrinsf  the  privilege 
of  redemption  upon  the  bankrupt.  Tlio 
court  of  appeals  heard  the  case  upon  appeal 
hv  the  trustee  upon  the  ground  that  the 
district  court  reversed  the  referee,  and  held 
that  the  policies  did  not  pass  to  the  trus- 
tee at  all. 

In  some  of  the  later  cases,  including  Rr: 
Orear,  considerable  attention  has  been  de- 
voted to  the  effect  of  the  fact  that  a  policy 
gives  to  the  insured  the  right  to  chancre  the 
beneficiary.  This  fact  may  operate  to  de- 
prive a  present  beneficiary  of  the  right  to 
claim  an  exemption,  or  to  place  within  the 
operation  of  other  clauses  of  §  70a  policies 
tlijit  otherwise  mij^ht  not  pass  to  the  trustee 
under  such  clauses. 

The  case  of  Re  Tlerr,  182  Fed.  716,  2.">  Am. 
Bankr.  Rep.  142,  involved  a  policy  on  ih^ 
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PETITIOX  by  the  trustee  in  bankruptcy 
of  Derr  Brothers,  a  partnership  com- 
posed of  Jacob  W.  Derr  and  Charles  C. 
Derr,  and  as  individuals,  bankrupts,  to 
review  in  matter  of  law  an  order  of  the  Dis- 
trict Court  of  the  United  States  for  the 
Eastern  District  of  Missouri  reversing  an 
order  of  a  referee  in  bankruptcy  direct- 
ing that  certain  policies  of  insurance  on 
the  life  of  Jacob  W.  Derr  be  turned  over 
to  the  trustee.    Reversed. 

Ihe  facts  are  stated  in  the  opinion. 

Argued  before  Van  Devanter,  Circuit 
Judge,  and  Carland  and  Pollock,  District 
Judges. 

Messrs.  Joseph  A.  Wright  and  Warren 
D.  Harris,  for  petitioner: 

The   insurance   policies   in   suit  give   an 


absolute  power  of  disposition  of  the  funds 
by  the  insured,  enabling  the  insured  to  real- 
ize the  surrender  value  of  the  policy  for 
his  own  benefit,  and  of  necessity  give  him 
as  full  control  of  the  proceeds  as  if  tlic 
money  was  in  deposit  to  his  credit  in  a 
bank,  and  therefore  pass  to  him  under  § 
70  of  the  bankruptcy  act. 

Loveland  Bankr.  3d  ed.  Hlf  156,  464-466; 
Baldwin  Bankr.  8th  ed.  pp.  302-304;  Corn- 
well  V.  Wulff,  148  Mo.  542,  45  L.R.A.  63, 
60  S.  W.  439. 

The  trustee  may  pay  the  premiums  upon 
insurance  policies  when  policies  can  be  ren- 
dered valuable  to  the  estate. 

Re  Slingluff,  106  Fed.  154,  6  Am.  Bankr. 
Rep.  76. 

The  provisions  of  §  70  do  not  conflict  so 


endowment  plan,  payable  to  the  husband 
in  1916,  or  in  case  he  died  before  that  date, 
to  his  wife  if  she  survived  him,  otherwise 
to  his  executors,  administrators,  or  as- 
signs. The  policy  had  a  cash  surrender 
value,  and  contained  a  provision  authoriz- 
ing the  bankrupt  to  change  the  beneficiary 
at  any  time.  It  was  held  that  while  the 
wife  was  the  contingent  beneficiary,  the 
policy  was  under  the  complete  control  of 
the  bankrupt,  and  it  therefore  passed  to 
the  trustee,  subject  to  the  right  to  redeem 
on  paying  the  surrender  value.  The  court 
said :  "It  is  true  that  if  the  bankrupt  died 
to-day,  the  money  due  on  the  policy  would 
belong  to  his  wife.  But  it  is  also  true  that 
at  once,  upon  the  discharge  of  the  present 
rule,  the  bankrupt  could  eliminate  her,  by 
the  designation  of  a  new  beneficiary,  and 
get  the  surrender  value  of  the  policy,  which 
the  trustee  therefore,  by  the  terms  of  the 
stat^ite,  is  entitled  to  claim.  It  is  the  un- 
certaintv  of  her  inter^'st  that  makes  it  of 
no  concern.  It  is  only  to  policies  where 
she  has  something  dopentlable  that  the  ex- 
emption applies.  Because  of  the  bank- 
rupt's absolute  command  over  it,  the  sur- 
render value  is  to  be  regarded  as  payable 
to  him,  within  the  meaning  of  the  law.*' 

So,  it  was  held  in  Re  Dolan,  182  Fed. 
949,  25  Am.  Bankr.  Rep.  145,  citing  Re 
Obear,  that  the  power  of  the  bankrupt  to 
change  the  beneficiary  in  an  endoAvment 
policy  payable  to  the  former  if  she  should 
survive  the  expiration  of  the  tontine  period, 
otherwise  to  the  latter,  rendered  it  prop- 
erty which  she  could  have  transferred  with- 
in the  meaning  of  §  70a,  and  therefore  en- 
titled the  trustee  to  claim  the  cash  surren- 
der value. 

The  case  of  Allen  v.  Central  Wisconsin 
Trust  Co.  (Wis.)  127  N.  W.  1003,  25  Am. 
Bankr.  Rep.  126,  dilTers  considerably  from 
those  just  cited.  In  this  case  it  appeared 
that  before  the  adjudication  the  bankrupt 
had  elected  to  withdraw  the  accumulated 
surplus  of  a  twenty -year  policy,  which  was 
then  continued  as  a  fully  paid-up  policy, 
and  made  payable  at  the  insured's  death  to 
his  wife,  subject  to  his  right  to  change  the 
beneficiary,  and  pavable,  if  no  beneficiary 
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should  survive,  to  his  executors,  etc.  As 
thus  converted,  the  policy  drew  annual 
dividends,  and  had  a  certain  cash  surren- 
der value.  The  trustee  in  bankruptcy  of' 
the  insured  claimed  the  policy,  but  the 
court  held  that  since  the  investment  feature 
of  the  policy  in  behalf  of  the  insured  was 
entirely  eliminated  when  the  surplus  was 
paid  to  the  insured,  the  policy  thereupon 
became  and  remained  strictly  a  life  insur- 
ance policy  payable  to  the  wife,  and,  as 
such,  was  exempt  from  the  claims  of  the 
husband's  creditors.  In  disposing  of  the 
contention  that  as  the  insured  reserved  the 
right  to  change  the  beneficiary,  he  might 
still  convert  the  policy  into  property  that 
would  pass  to  the  trustee,  the  court  said: 
"Conceding,  but  not  deciding,  that  he  still 
has  the  right  to  change  the  beneficiary,  and 
assuming  that  he  may  do  so,  yet  it  is  not 
easy  to  perceive  upon  what  ground  it  can 
be  claimed  that  the  trustee  is  at  all  con- 
cerned with  what  mav  afterward  become  of 
exempt  property.  .  The  trustee  is  vested 
with  the  title  to  the  property  of  the  bank- 
rupt, if  at  all,  as  of  the  date  he  was  ad- 
judged a  bankrupt.  At  that  time  this 
policy  was  exempt,  and  did  not  pass  to  the 
trustee.  It  cannot  pass  later,  no  matter 
what  the  bankrupt  may  do." 

In  Burlingham  v.  Crouse,  181  Fed.  479, 
24  Am.  Bankr.  Rep.  632,  it  appeared  that 
the  bankrupt  had  assigned  absolutely  to  a 
firm  of  which  he  was  a  member  policies  on 
his  life,  payable  to  his  executors,  etc.,  and 
that  the  firm,  after  obtaining  from  the  in- 
surjyice  company  loans  to  the  extent  of  the 
full  surrender  value  of  the  policies,  assigned 
them  to  one  as  security  for  the  return  of 
certain  stocks  and  bonds  loaned  on  a  spe- 
cial account,  and  to  secure  other  indebted- 
ness. Within  four  months  after  the  assign- 
ment, the  firm  and  all  members  were  ad- 
judged bankrupts.  Subsequently  the  as- 
signee of  the  policies  paid  the  premiums, 
and  thereafter  the  insured  bankrupt  died, 
and  the  right  to  the  proceeds  of  the  poKcies 
was  contested  as  between  the  trustee  and 
assignee.  It  was  held  that  the  assignee 
was  entitled  to  the  proceeds,  and  that  after 
deducting  the  amount  paid  by  him  for  pre- 
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as  to  prevent  the  trustees  taking  policies 
over  which  the  bankrupt  retained  the  right 
to  transfer. 

Re  Coleman,  69  C.  C.  A.  496,  136  Fed. 
818,  14  Am.  Bankr.  Rep.  461;  Re  Welling, 
51  C.  C.  A.  161,  113  Fed.  189,  7  Am.  Bankr. 
Rep.  340. 

Policies  of  life  insurance  which  have  no 
cash  surrender  value,  but  have  an  actual 
value,  pass  to  the  trustee. 

Re  Coleman,  supra;  Re  Mertens  (D.  C.) 
131  Fed.  972;  Clark  ▼.  Equitable  Life  Assur. 
Soc.  143  Fed.  176;  Re  Slingluff  and  Re 
Welling,  supra;  Re  Holden,  61  C.  C.  A. 
97,  113  Fed.  141. 

Mr.  David  Goldsmith,  for  respondent: 

No  policy  of  life  insurance  passes  to  the 
trustee  in  bankruptcy,  unless  it  has  a  cash 
surrender  value. 


Re  Buelow,  98  Fed.  86;  Morris  v.  Dodd, 
110  Ga.  606,  60  L.R.A.  33,  78  Am.  St.  Rep. 
129,  36  S.  E.  83;  Barbour  v.  Larue,  100 
Ky.  646,  61  S.  W.  6;  Re  Mertens,  131  Fed. 
972,  12  Am.  Bankr.  Rep.  712;  Hiscock  v. 
Mertens,  205  U.  S.  202,  51  L.  ed.  771,  27 
Sup.  Ct.  Rep.  488;  Re  McKinney,  15  Fed. 
636;  Re  Newland,  6  Ben.  342,  Fed.  Cas.  No. 
10,170;  Barbour  v.  Connecticut  Mut.  L. 
Ins.  Co.  61  Conn.  240,  23  Atl.  164;  Holt  v. 
Everall,  L.  R.  2  Ch.  Div.  266;  Bumside 
V.  National  Bank,  23  Ky.  L.  Rep.  880,  64 
S.  W.  620. 

The  right  of  an  insured  to  change  the 
beneficiary  designated  in  a  policy  of  life 
insurance  is  as  much  in  the  nature  of  a 
power  of  revocation  as  of  a  power  of  ap- 
pointment. It  does  not  come  within  the 
spirit  or  provision  of  subd.  3  in  regard  to 
the  exercise  of  powers. 


miums,  he  was  bound  to  apply  the  balance 
first  to  the  payment  of  the  special  account, 
and  then,  so  far  as  the  sum  would  go,  to 
the  payment  of  other  claims.  Dealing  with 
the  effect  upon  the  operation  of  the  proviso, 
of  the  fact  that  the  insurance  company  had 
already  loaned  a  sum  equal  to  the  surrender 
value,  the  court  said:  "It  is  the  object  of 
the  statute  to  place  in  the  hands  of  the 
trustee,  for  distribution  among  the  cred- 
itors, every  dollar  which  the  bankrupt  could 
collect.  Therefore,  if  he  has  a  policy  on 
which  money  could  be  collected  by  sur- 
rendering it,  he  must  turn  over  such  policy 
to  the  trustee,  who  may  thereupon  sur- 
render and  collect.  Having  done  this,  there 
can  be,  of  course,  no  possible  objection  to 
the  bankrupt  effecting  new  insurance  on 
his  own  life,  if  some  friend  or  relative 
chooses  to  assist  him  to  pay  the  premiums. 
But  his  doing  so  would  involve  one  ele- 
ment of  hardship.  The  old  policy  may  have 
been  taken  out  many  years  before,  when  the 
assured  was  a  youn*?  nian  and  the  annual 
premium  low;  for  the  new  policy  a  much 
higher  premium  may  have  to  be  paid.  In- 
deed his  condition  of  health  might  lA  such 
that  he  could  not  pass  the  examination  and 
secure  a  new  policy  at  all,  and  thus  be  un- 
able to  secure  something  for  his  family  in 
the  event  of  his  death.  It  seems  quite  ap- 
parent from  the  language  of  the  proviso 
that  Congress  was  not  solicitous  to  subject 
the  unfortunate  bankrupt  to  any  such  un- 
necessary hardship,  and  so  has  provided 
that  if  there  is  paid  or  secured  to  the  trus- 
tee, for  the  creditors,  all  that  the  bank- 
rupt could  obtain  by  surrendering  the  old 
policy,  he  may  hold  and  carry  such  policy. 
The  policies  in  this  case  are  of  the  kind 
referred  to  as  having  a  cash  surrender 
value;  that  value  at  the  date  when  trustees 
qualified  was  somewhat  less  than  $16,000. 
Had  the  insurance  company  not  made  a 
loan  to  the  bankrupts  and  secured  itself 
by  an  assignment  of  the  policies,  the  bank- 
rupt or  the  trustees  could  have  collected 
that  amount  upon  surrendering  them.  But 
no  L.R.A.(N.S.) 


the  company  did  make  a  loan  of  $16,370  on 
the  security  of  the  policies,  and  the  pro- 
priety of  that  loan  and  the  validity  of  tiie 
company's  lien  on  the  policies  are  not  ques- 
tioned. Therefore,  on  the  day  the  title 
vested  in  the  trustees,  the  cash  which  the 
company  had  agreed  to  pay  on  surrender 
would,  if  surrender  were  claimed,  have  been 
entirely  absorbed  in  releasing  the  lien  of 
the  company,  whether  tlie  privilege  of  sur- 
render were  exercised  by  tlie  bankrupt  or 
by  the  trustees.  There  was  therefore  noth- 
ing to  pay  or  secure  to  the  trustees  to  take 
the  place  of  the  money  the  bankrupt  might 
obtain  by  surrendering,  because  he  could 
not  obtain  anything  himself  by  such  sur- 
render, although  the  policy  had  a  cash  sur- 
render value.  To  hold  upon  such  a  state 
of  facts  that  the  policies  passed  to  the  trus- 
tee as  assets,  unless  the  individual  insured 
bankrupt  or  the  bankrupt  firm  or  some- 
body paid  the  trustees  $15,000  in  addition 
to  the  $15,000  which  the  insurance  company 
would  take  in  satisfaction  of  the  lien, 
would,  in  our  opinion,  be  a  clear  violation 
of  the  intent  of  Congress  as  expressed  in 
the  section  quoted  supra.'' 

In  Re  Davison,  179  Fed.  750,  24  Am. 
Bankr.  Rep.  460,  after  determining  that  a 
bank  to  whom  one,  more  than  four  months 
before  his  bankruptcy,  had  assigned  policies 
having  no  cash  surrender  value,  as  security 
for  debts  due  the  bank,  was  entitled  to  have 
their  present  value  determined,  where  the 
bank  and  the  trustee  could  not  agree  upon 
a  valuation,  and  was  authorized  to  convert 
the  policies  into  money,  credit  the  same 
upon  the  debts,  and  thereafter  come  in  for 
dividends  upon  the  unpaid  balance,  *the 
court  went  on  to  determine  whether  the 
trustee  could,  after  that,  require  the  bank 
to  surrender  th^  policies  to  him.  In  ar- 
riving at  a  negative  answer  the  court  said: 
"The  contention  seems  to  be  that  having 
procured  the  present  value  of  the  securi- 
ties to  be  determined,  and  having  received 
that  value  to  apply  on  the  debt,  and  hav- 
ing also  taken  a  dividend,  pro  rata,  with 
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Re  Rose  [1904]  2  Ch.  348;  Simpson  v. 
Bathurst,  L.  R.  5  Gb.  202;  Re  Guedalla 
[1905]  2  Ch.  331;  1  Sugden,  Powers,  3d 
Am.  ed.  276,  277,  pp.  225,  226;  Nichols  v. 
Nixey,  L.  R.  29  Ch.  Div.  1000;  Re  Mc- 
ILinney,   supra. 

The  only  right  which  Mr.  Derr  possessed 
with  regard  to  the  policies  was  a  bare  power 
of  appointment,  and  it  could  have  been  ex- 
ercised by  him,  and,  if  it  is  not  personal 
and  passes  under  the  bankrupt  law,  can  be 
exercised  by  the  trustee  only  in  the  manner 
prescribed  in  the  policy. 

Sullivan  v.  Marcne.v  (X.  J.  Eq.)  73  Atl. 
844:  Metropolitan  Tiis.  Co.  v.  Clanton  (N. 
J.  Eq.)  73  Atl.  10.12:  Frcund  v.  Freund, 
218  111.  189,  109  Am.  St.  Rep.  283,  75  N. 
E.  02,'):  Nichols  v.  Nixey,  supra;  Holder 
V.  Prudential  Ins.  Co.  77  S.  C.  299,  57  S. 
R.  853. 


Garland,  District  Judge,  delivered  the 
opinipn  of  the  court: 

This  is  an  original  proceeding  to  review 
in  matter  of  law  an  order  of  the  United 
States  district  court  for  the  eastern  dis- 
trict of  Missouri,  made  January  25,  1909, 
reversing  an  order  of  the  referee  in  bank- 
ruptcy made  May  27,  1908.  The  facts  up- 
on which  the  questions  4>f  law  arise  are  as 
follows:  On  January  28,  1908,  Derr 
Brothers,  a  partnership  composed  of  Jacob 
W.  Derr  and  Charles  C.  Derr,  were  ad- 
judged bankrupts,  individually  and  as  a 
firm.  Tlie  petitioner,  Celsus  Orear,  was 
duly  appointed  trustee  of  the  estate.  At 
the  time  of  the  filing  of  the  petition  in 
bankruptcy  and  the  adjudication  thereon, 
Jacob  W.  Derr  had  eight  policies  of  life 
insurance  upon  his  life  for  $2,500  each, 
issued    by   the   Northwestern   Mutual    Life 


the  others;  on  the  balance  of  the  debt,  the 
interest  of  the  bank  in  such  securities  had 
ceased,  and  the  equity,  if  any,  belongs  to 
the  estate.  But  the  bank  has  the  policies 
as  securities  for  the  entire  debt,  and  must 
pay  therefor  their  present  value  by  credit- 
ing tbe  amount  on  the  debt  before  having 
a  dividend  on  the  balance.  §§  57a,  57e, 
67h.  The  law  does  not  provide  that,  on 
crediting  the  value  of  the  security  on  tlie 
debt  and  being  allowed  a  dividend  on  tiie 
balance,  the  secured  creditor  is  to  surren- 
der the  security,  even  if  tendered  the  value 
thereof  as  fixed  by  the  court.  The  secured 
creditor  has  the  right  to  retain  the  policies 
as  security  for  any  balance  and  any  pre- 
miums it  may  pay  to  keep  them  alive. 
.  .  .  The  policies  belong  to  tlie  bnuk  an 
security  until  the  debt  is  paid,  but  for  pur- 
poses of  a  dividend  as  well  as  ultimate  pay- 
ment it  is  compelled  to  credit  now  the 
value  of  such  security.  It  does  not  follow 
that  the  policies  and  all  sums  received  tliere- 
on  at  maturity  will  become  or  now  become 
the  property  of  the  bank  absolutely,  for  the 
ownership  id  a  qualified  one,  I  think,  but 
the  bank  cannot  be  deprived  of  them  until 
the    notes    are    fully    paid.     .     .     .     These 

J  policies  were  assigned  to  the  bank  in  good 
aith  more  than  four  months  before  the 
bankruptcy,  and  the  rights  of  the  bank 
therein  and  thereto  are  in  no  way  affected 
by  the  bankruptcy,  except  that  it  is  com- 
pelled, if  it  elects  to  prove  its  claim,  to 
credit  tlie  present  value,  as  fixed  in  the 
mode  provided  by  the  act,  on  the  debt,  and 
I  do  not  think  this  operates  as  an  absolute 
rale  and  transfer  to  the  bunk.  It  is  use- 
less to  speculate  as  to  what  the  rights  of 
the  parties  might  have  been  or  would  be 
had  the  trustee  or  creditors  offered  to  pur- 
chase the  policies  at  a  greater  sum  than 
the  court  or  referee  fixed  as  their  value. 
Probablv   such   offer   or   offers   would   have 

•r 

determined  that  their  value  was  at  least 
that  sum,  but,  even  then,  the  bank  was  not 
under  obligation  to  let  the  policies  go,  ex- 
cept to  some  one  willing  to  pav  more  than 
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it  would.  Here,  so  far  as  appears,  the 
trustee  did  not  offer  to  purchase  the  policies 
or  tender  the  amount  fixed  as  their  value, 
and  demand  their  surrender.  Clearly  the 
bank  cannot  be  compelled  to  part  with  its 
securities  for  a  debt,  there  being  no  prefer- 
ence, until  its  debt  is  paid  in  full,  except 
in  case  the  securities  are  sold  or  converted 
into  cash,  and  in  such  case  it  is  entitled 
to  the  proceeds  of  the  sale  or  conversion 
to  apply  on  the  debt.  The  bank  cannot  be 
compelled  to  part  with  or  surrender  its 
security  for  the  reason  it  receives  a  divi- 
dend, or  as  a  condition  of  receiving  a  divi- 
dend, after  crediting  the  present  value  of 
the  security  as  determined  by  arbitration 
or  by  litigation,  as  the  court  directs.  It 
is,  of  course,  true  that  the  trustee  became 
the  owner  of  all  these  policies  subject  to  the 
rights  of  the  bank.  He  took  them  in  the 
same  plight  and  condition  and  subject  to 
the  same  equities  as  the  insured  held  them, 
and  that  condition  was  that  the  bank  had 
the  right  to  hold  them  as  security  for  the 
entire  debt,  keep  them  alive  by  paying  the 
premiums,  and  collect  and  apply  "the  pro- 
ceeds at  maturitv  on  such  debt,  or  to  dis- 
pose  of  them  under  the  laws  relating  to 
pledges.  The  trustee  had  the  right  to  re- 
deem these  policies  on  paying  tlie  debt  due 
the  bank,  for  the  benefit  of  the  estate.  But 
I  find  no  evidence  of  any  offer  to  do  this.** 
It  was  held  in  Smith  v.  Mutual  L.  Ins. 
Co.  24  Am.  Bankr.  Rep.  514,  that  where 
in  1901  one  contracted  with  an  insurance 
company  for  the  payment  to  him  of  a  life 
annuity  to  commence  in  1916,  in  considera- 
tion of  a  certain  premium  paid  at  the  time 
of  the  contract,  and  in  fraud  of  creditors, 
the  contract  was  wholly  executory,  and 
that  the  trustee  in  bankruptcy  of  such  per- 
son could,  five  years  after  such  premium 
was  naid,  elect  to  sue  for  the  same  for  the 
benefit  of  creditors,  and  was  not  bound  to 
trace  the  premium  to  the  present  posses- 
sion of  the  insurance  company  in  the  suit 
against  it  to  avoid  the  contract. 

L.  A.  W. 
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Insurance  Company,  of  Milwaukee,  Wis- 
consin. Four  of  said  policies  were  issued 
January  27,  1906.  Prior  to  the  filing  of 
the  petition  in  bankruptcy  Derr  had  paid 
the  annual  premiums  on  each  of  the  last- 
mentioned  policies  for  two  and  one-half 
years.  The  next  annual  premium  on  each 
of  said  policies  became  due  July  27,  1908. 
The  remaining  four  policies  were  executed 
and  delivered  by  the  insurance  company  to 
Derr  May  6,  1906.  Prior  to  the  filing  of 
the  petition  in  bankruptcy  Derr  had  paid 
on  these  last-mentioned  policies  the  annual 
premium  for  two  years,  and  the  third  an- 
nual premium  became  due  on  June  5,  1908. 
All  the  policies  were  limited  payment  life 
policies.  They  each  provided  that  after 
payment  of  premium  thereon  for  three  years 
or  more,  and  upon  a  full  and  valid  sur- 
render of  the  policy,  the  insurance  company 
would  pay  cash  surrender  values  of  speci- 
fied amounts.  On  June  5,  1908,  the  third 
annual  premium  on  four  policies,  amounting 
to  $198.50  on  each  policy,  became  due,  and 
these  policies  provided  for  a  cash  surren- 
der value  of  $385  on  each  policy.  By  the 
terms  of  the  four  other  policies  the  third 
annual  premium,  amounting  to  $193.85  on 
each  policy,  became  due  July  27,  1908,  and 
these  last-mentioned  policies  provided  for  a 
cash  surrender  value  of  $377  on  each  policy. 
These  surrender  values  were  payable  to 
Derr,  the  insured,  irrespective  of  the  bene- 
ficiary named  in  the  policy.  The  aggregate 
amount  required  to  pay  the  third  annual 
premium  on  the  eight  policies  was  $1,569.40. 
The  aggregate  amount  of  cash  surrender 
values  after  the  third  premiums  were  paid 
was  $3,048.  The  foregoing  facts  appearing 
to  the  referee  by  the  petition  of  the  trustee, 
the  following  order  was  made  by  the 
referee : 

"That  said  bankrupt,  Jacob  W.  Derr, 
forthwith  execute  and  deliver  to  the  trustee 
of  this  estate  a  good  and  sufficient  written 
assignment  conveying,  assigning,  and  trans- 
ferring to  said  trustee  all  his  right,  title, 
and  interest  in  and  to,  and  all  rights,  bene- 
fits, privileges,  and  advantages  accruing  to 
him  under,  eight  certain  policies  of  life 
insurance  issued  by  the  Northwestern  Mu- 
tual Life  Insurance  Company  upon  the  life 
of  said  bankrupt,  for  the  sum  of  $2,500 
each,  being  policies  numbered  656,496,  656,- 
497,  656,498,  656,499,  and  660,328,  660,- 
329,  660,330,  660.331;  and  it  is  further 
ordered  that  said  trustee  pay  or  tender  to 
the  said  the  Northwestern  Mutual  Life  In- 
surance Company,  the  annual  premiums 
next  accruing  on  said  policies  respectively, 
at  and  upon  the  dates  when  said  premiums 
shall  become  due  and  payable  upon  said 
policies  respectively;  and  it  is  further  or- 
dered that  if,  within  thirty  days  after  the 
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date  of  the  payment  of  said  premiums  up- 
on said  policies  respectively,  said  bank- 
rupt, Jacob  W.  Derr,  or  any  beneficiary 
named  in  any  of  said  policies,  shall  pay  or 
cause  to  be  paid  to  the  trustee  of  this  es- 
tate the  sum  of  money  which  under  the 
terms  of  such  policy  can  be  realized  by  said 
trustee  upon  a  surrender  of  such  policy, 
then  said  trustee  shall  reassign  and  release 
such  policy,  or  any  policies  in  respect  of 
which  payments  are  so  made,  to  said  bank- 
rupt, and  deliver  the  same  to  him  fully 
discharged  from  any  and  all  claims  of  said 
trustee;  and  it  is  further  ordered  that  in 
the  event  said  bankrupt  or  said  beneficiaries 
shall  fail  or  neglect  to  avail  themselves  of 
the  right  to  secure  a  reassignment  of  said 
policies,  or  any  of  them,  in  the  manner  here- 
inbefore specified,  then  'said  trustee  shall 
thereupon  surrender  such  policy,  or  poli- 
cies to  the  Northwestern  Mutual  Life  In- 
surance Company,  and  collect  from  said 
company  the  cash  surrender  value  thereof, 
as  provided  in  said  policies  respectively." 

The  above  order  on  petition  of  the  bank- 
rupt, Jacob  W.  Derr,  was  certified  by  the 
referee  to  the  district  court  for  review. 
The  district  court  set  aside  said  order, 
and  its  action  in  so  doing  is  now  before 
us  for  review.  It  is  conceded  that  at  the 
time  of  the  filing  of  the  petition  in  bank- 
ruptcy, January  7,  1908,  the  insurance  poli- 
cies, neither  by  their  terms  nor  by  any 
concession  or  practice  of  the  insurance  com- 
pany, had  any  cash  surrender  value.  The 
question  of  law  arising  upon  the  record  is 
this:  Did  the  insurance  policies  pass  to 
the  trustee  by  the  adjudication  in  bank- 
ruptcy? If  they  did,  then  the  trustee  held 
the  contracts  in  the  same  manner  as  a  re- 
ceiver, and  if  the  referee,  representing  the 
United  States  district  court,  should  be  of 
the  opinion  that  it  would  be  for  the  best 
interests  of  the  bankrupt  estate  that  tho 
contracts  be  performed  in  whole  or  in  part 
he  could  very  properly  authorize  the  trustee 
to  do  so.  It  is  to  be  presumed  that  if  any 
question  should  arise  in  regard  to  the  pay- 
ment of  individual  and  firm  creditors  the 
assets  of  the  bankrupt  estate  would  be 
marshaled  as  provided  by  law. 

Section  70  of  the  bankruptcy  act  pro 
vides  that  "the  trustee  of  the  estate  of  n 
bankrupt  upon  his  appointment  and  qoali 
fication  .  .  .  shall  in  turn  be  vested 
by  operation  of  law  with  the  title  of  tho 
bankrupt  as  of  the  date  he  was  adjudged 
a  bankrupt,  except  is  so  far  as  it  is  to  prop- 
erty which  is  exempt,  to  all  (1)  documents 
relating  to  his  property;  .  .  .  (3) 
powers  which  he  might  have  exercised  for 
his  own  benefit,  but  not  those  whicb  he 
might  liave  exercised  for  some  other  person  - 
.     .     •     (5)    property    which   prior   to  the 
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filing  of  the  petition  he  could  by  any  means 
have  transferred  or  which  might  have  been 
levied  upon  and  sold  under  judicial  pro- 
cess against  him:  Provided,  that  when  any 
bankrupt  shall  have  any  insurance  policy 
which  has  a  cash  surrender  value  payable 
to  himself,  his  estate,  or  personal  repre- 
sentatives, he  may,  within  thirty  days  after 
the  cash  surrender  value  has  been  ascer- 
tained and  stated  to  the  trustee  by  the 
company  issuing  the  same,  pay  or  secure 
to  the  trustee  the  sum  so  ascertained  and 
stated,  and  continue  to  hold,  own,  and 
carry  such  policy  free  from  the  claims  of 
the  creditors  participating  in  the  distribu- 
tion of  his  estate  under  the  bankruptcy 
proceedings,  otherwise  the  policy  shall  pass 
to  the  trustee  as  as^ts."  Act  July  1, 
1898,  chap.  541,  30  Stat,  at  L.  565,  U.  S. 
Comp.  Stat.  1901,  p.  3451. 

We  think  the  district  court  fell  into  er- 
ror in  holding  that  the  policies  of  insur- 
ance did  not  pass  to  the  trustee.  Its  judg- 
ment that  they  did  not  pass  was  based  up- 
on the  erroneous  proposition  that  the  pro- 
viso in  §  70,  above  quoted,  defined  and  limit- 
ed what  insurance  policies  should  pass. 
Whereas,  the  true  construction  to  be  given 
to  said  proviso  requires  us  to  hold  that 
it  simply  excepts  from  the  property  of  the 
bankrupt,  which  would  otherwise  pass  to 
the  trustee  under  the  other  provisions  of 
§  70,  policies  of  insurance  which  have  a 
cash  surrender  value,  either  by  the  terms 
of  the  policy  or  by  the  concession  of  the 
insurance  company.  This  construction  was 
placed  upon  the  proviso  in  the  following 
cases:  Re  Slingluff,  69  C.  C.  A.  496,  106 
Fed.  154;  Re  Welling,  51  C.  C.  A.  161,  113 
Fed.  189;  Re  Coleman,  136  Fed.  818;  Re 
Mertens  (D.  C.)  131  Fed.  972.  The  Su- 
preme Court  of  tbe  United  States  in  His- 
cock  V.  Mertens,  205  U.  S.  202,  51  L.  ed. 
771,  27  Sup.  Ct.  Rep.  488,  decided  nothing 
contrary  to  the  position  here  taken.  The 
Supreme  Court  in  the  case  mentioned  de- 
cided that  in  order  that  the  bankrupt 
should  have  the  benefit  of  the  proviso  in 
§  70,  it  was  not  necessary  that  the  insur- 
ance policy  should  in  terms  provide  for  a 
cash  surrender  value,  but  that  it  Was  suffi- 
cient to  bring  the  policy  within  the  pro- 
viso if,  by  the  concession  or  practice  of  the 
company  issuing  the  same,  it  had  a  cash 
surrender  value.  Neither  is  there  anything 
in  Holden  v.  Stratton,  198  U.  S.  202,  49 
L.  ed.  1018,  25  Sup.  Ct.  Rep.  656,  which 
in  any  way  conflicts  with  our  views.  In 
that  case  the  Supreme  Court  held  that  the 
proviso  in  §  70  did  not  in  any  way  modify 
or  control  §  6  of  the  same  act,  relating  to 
exemptions.  Subdivision  5  of  §  70  speci- 
fies as  property  the  title  to  which  will  vest 
in  the  trustee:  "Property  which  prior  to 
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the  filing  of  the  petition  he  [bankrupt] 
could  by  any  means  have  transferred  or 
which  might  have  been  levied  upon  and 
sold  under  judicial  process  against  him." 
Subdivision  25,  §  1,  of  the  bankruptcy  act, 
provides  that  the  word  "transfer"  "shall  in- 
clude the  sale  and  every  other  and  dif- 
ferent mode  of  disposing  of  or  parting  with 
property,  absolutely  or  conditionally,  as 
a  payment,  pledge,  mortgage,  gift,  or  se- 
curity." All  of  the  policies  of  insurance 
in  controversy  contained  the  following  pro- 
vision: "The  insured  may  nominate  a  bene- 
ficiary or  beneficiaries  hereunder,  and  may 
also  change  any  beneficiary  or  beneficiaries 
nominated  by  him  or  named  in  the  policy." 

Under  this  provision  the  insured  was  un- 
equivocally given  the  right  and  power  to 
change  the  beneficiary  in  each  policy  with- 
out the  concurrence  of  the  beneficiary 
named  in  the  policy,  and  even  against  the 
will  of  such  beneficiary.  Not  only  so,  but 
this  power  was  one  which  he  could  exercise 
for  his  own.  benefit.  To  illustrate:  He 
could  have  borrowed  money  and  have 
changed  the  beneficiary  so  that  the  lender 
would  have  held  the  policy,  as  security  for 
the  repayment  of  his  money.  He  also  could 
have  exercised  this  power  so  as  to  have  se- 
cured indulgence  from  an  existing  creditor. 
He  further  could  have  exercised  this  power 
so  as  to  have  made  the  policy  payable  to 
his  own  estate.  He  still  further  could  have 
exercised  this  power  by  naming  as  the  bene- 
ficiarv  some  trustee  for  all  his  creditors. 
See  Atlantic  Mut.  L.  Ins.  Co.  v.  Gannon, 
179  Mass.  291,  60  N.  £.  933. 

Of  the  case  of  Central  Nat.  Bank  v. 
Hume,  128  U.  S.  195,  32  L.  ed.  370,  9 
Sup.  Ct.  Rep.  41,  it  is  enough  to  say  that 
the  policies  there  in  question  did  not  em- 
power the  insured  to  change  the  bene- 
ficiary, but  contained  provisions  to  the  con- 
trary, as  is  shown  by  the  statement  pre- 
ceding the  opinion.  Neither  did  the  policy 
in  Gordon  v.  Ware  Nat.  Bank,  hereinafter 
cited,  so  empower  the  insured. 

In  the  case  of  Gordon  v.  Ware  Nat.  Bank, 
67  L.R.A.  550,  65  C.  C.  A.  580,  132  Fed.  444, 
this  court,  in  an  opinion,  where  all  the  cases 
are  cited,  held  that  the  owner  of  a  policy 
of  insurance  may  lawfully  and  in  good  faith 
assign  the  same  to  a  creditor  who  has  no 
insurable  interest  in  the  assignor  to  secure 
the  payment  of  a  debt,  and  that  on  default 
of  payment  the  creditor  may  foreclose  the 
pledge  and  sell  the  policy  at  judicial  sale. 
It  necessarily  results  from  this  state  of  the 
law  that  Jacob  W.  Derr,  prior  to  the  filing 
of  the  petition  in  bankruptcy,  could  have 
transferred  to  one  or  more  of  his  creditors 
the  insurance  policies  in  question  to  se- 
cure the  payment  of  his  debts.  This  be- 
ing so,  the   policies  were  property  which. 
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under  §  70,  subd.  5,  above  mentioned^  passed 
to  the  trustee  upon  the  adjudication  of 
Derr  as  a  bankrupt.  Whether  or  not  policy 
No.  656,496,  which  is  expressed  therein  to 
be  for  the  benefit  of  the  wife  of  the  in- 
sured, is  to  be  regarded  as  exempt  under  § 
7895,  Mo.  Rev.  Stat.  1899  (Anno.  Stat.  1906, 
p.  3749),  and  whether  or  not  anything  has 
occurred  to  avoid  an  exemption  of  the 
policy  under  that  statute,  are  questions 
which  were  not  in  any  manner  presented 
before  the  referee  or  the  district  court, 
and  have  not  been  presented  in  this 
court;  so  we  leave  them  undecided.  The 
United  States  district  court  for  the  eastern 
division  of  the  eastern  district  of  Missouri 
is  therefore  directed  to  vacate  its  judg- 
ment of  December  19,  1908,  reversing  the 
order  of  the  referee  made  May  27,  1908,  and 
enter  a  judgment  affirming  the  same,  but 
without  prejudice  to  the  right,  if  any,  of 
the  wife  of  the  bankrupt  to  claim  the  policy 
expressed  to  be  for  her  benefit,  as  an  exemp- 
tion under  the  state  statute-  before  men- 
tioned. 

Pollock,  District  Judge,  dissenting: 

By  the  foregoing  opinion  of  my  associates 
it  is  determined  each  and  all  of  the  eight 
policies  of  insurance  involved  herein,  which 
are  ten  payment  life  contracts,  under  the 
provisions  of  §  70a  of  the  bankruptcy  act, 
by  operation  of  law,  as  of  the  date  of  the 
adjudication  (January  28,  1908),  passed  to 
the  trustee  in  bankruptcy,  with  like  effect 
as  though  governed  by  the  terras  of  the 
proviso  found  in  tlie  section,  and  this  not- 
withstanding the  admitted  fact  that  neither 
of  said  policies  at  the  date  of  the  adjudica- 
tion had  either  by  virtue  of  the  terms  of 
the  contracts  themselves,  or  by  reason  of 
a  custom  of  the  company  issuing  them,  any 
surrender  value  whatever.  And  the  same 
principles  of  the  law  are  applied  to  each 
and  all  of  the  several  different  contracts, 
notwithstanding  the  further  fact  that  in 
one  the  wife  of  the  insured  is  named  as 
beneficiary,  and  in  each  of  three  others 
a  sister  of  the  insured  is  so  named,  and  in 
the  four  remaining  no  beneficiary  is  named, 
but  by  the  terms  of  the  contracts  the  power 
is  reserved  to  the  assured  to  appoint  or 
change  beneficiaries  thereof  at  will.  And 
this  ruling  is  made  in  the  absence  of  the 
beneficiaries,  wife  and  sisters  of  the  insured, 
from  the  record,  on  application  of  the  trus- 
tee to  the  court  for  instructions  as  to  his 
duties  in  reference  thereto. 

'With  this  determination  I  do  not  agree. 
The  statement  of  a  few  general  principles 
admitted  by  all  may  serve  to  elucidate  my 
reasons  therefor. 

It  is  common  knowledge  that  the  rights 
of  all  parties  in  interest  in  the  state  of  a 
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bankrupt  become  fixed,  and  are  determined 
by  the  status  of  such  parties  at  the  date 
of  the  adjudication.  Whatever  the  bank- 
rupt may  thereafter  earn,  or  whatever  prop- 
erty rights  he  may  thereafter  acquire,  do 
not  pass  to  the  trustee,  but  remain  with 
him.  Whatever  debts  he  may  thereafter 
contract  may  not  be  liquidated  from  assets 
of  his  estate  in  the  hands  of  his  trustee. 
The  purpose  of  §  70a  of  the  bankruptcy  act 
is  to  define  what  property  or  rights  of  prop- 
erty possessed  by  a  bankrupt  at  the  date  of 
the  adjudication  by  operation  of  law  pass 
to  the  trustee  for  the  benefit  of  creditors. 
By  the  true  construction  of  this  section  and 
its  proviso,  all  property,  by  the  laws  of  the 
state  in  which  the  bankrupt  resided  and 
the  proceedings  are  instituted,  exempt  from 
subjection  to  the  claims  of  the  creditors, 
is  exempt  from  the  operations,  of  the  bank- 
ruptcy act.  Policies  of  insurance  held  by 
the  bankrupt  having  a  cash  surrender  value 
payable  to  himself,  his  estate,  or  his  rep- 
resentatives, but  not  by  the  laws  of  the  state 
exempt,  pass  to  the  trustee,  unless,  within 
thirty  days  after  the  cash  surrender  value 
is  ascertained  by  the  company  issuing  them 
and  stated  to  the  trustee,  there  be  paid  or 
secured  to  him  for  the  estate  in  his  hands 
the  cash  surrender  value  found  and  stated 
by  the  company.  Holden  v.  Stratton,  198 
U.  S.  202,  49  L.  ed.  1018,  25  Sup.  Ct.  Rep. 
656;  Hiscock  v.  Mertens,  205  U.  S.  202,  51 
L.  ed.  771,  27  Sup.  Ct.  Rep.  488;  Steele  v. 
Buel,  44  C.  C.  A.  287,  104  Fed.  972. 

As  it  stands  admitted  the  policies  of  in- 
surance in  dispute  did  not  at  the  date  of 
the  adjudication  have  any  surrender  value 
whatever,  it  is  quite  too  clear  for  argument 
they  did  not  fall  within  the  terms  of  the 
proviso  found  in  the  section.  Tlierefore,  in 
the  light  of  the  principles  above  stated,  of 
necessity,  the  polices  must  be  found  to  have 
been  either  such  property  or  property  riglits 
of  the  bankrupt,  at  the  date  of  the  adjudi- 
cation, as,  by  operation  of  law,  passed 
absolutelv  to  and  vested  in  the  trustee  of 
the  bankrupt  estate  for  the  benefit  of  cred- 
itors, or  to  have  been,  by  virtue  of  t!»e 
laws  of  the  state  of  Missouri,  or  from  thpir 
very  nature,  such  contract  rights  as  did 
not  vest  in  tlie  trustee,  but  remain  out- 
side the  operation  of  the  act.  to  be  carried 
out  and  performed  for  the  benefit  of  the 
beneficiaries  according  to  their  terms. 

To  my  mind,  the  middle  ground  taken 
by  the  referee,  and  approved  in  the  fore- 
going opinion,  is  wholly  untenable,  for 
it  determines  rights  of  the  parties  in  pol- 
icies of  insurance  having  no  surrender  value 
whatever,  and  for  this  reason  not  touched 
by  the  terms  of  the  proviso,  to  be  within 
its  application. 

In  so  far  as  the  exemption  laws  of  the 
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state  of  Missouri,  where  the  bankrupt  and 
his  beneficiaries  in  the  policies  resided  prior 
to  the  institution  of  the  bankruptcy  pro- 
ceedings, and  where  the  bankruptcy  pro- 
ceeding was  instituted,  are  concerned, 
§  7895,  Rev.  Stat.  1899,  of  the  state,  in  force 
at  the  time  of  the  adjudication,  provides,  as 
follows:  "Any  policy  of  insurance  hereto- 
fore or  hereafter  made  by  any  insurance 
company  on  the  life  of  any  person,  ex- 
pressed to  be  for  the  benefit  of  the  wife 
of  the  insured,  shall  inure  to  her  separate 
benefit,  independently  of  the  creditors,  ex- 
ecutors, and  the  administrators  of  the  hus- 
band: Provided,  however,  that  in  the  event 
of  the  death  or  divorcement  of  the  wife 
before  the  decease  of  the  husband,  he  shall 
have  the  right  to  designate  another  bene- 
ficiary, upon  written  notice  to  .  the 
company,  but  such  notice  shall  not  be 
efi'ected  unless  indorsed  upon  the  poli- 
cy by  the  president  or  vice  president 
and  secretary  of  the  company  issuing  the 
policy.  But  when  the  premiums  paid  in 
any  year  out  of  the  funds  or  property  of 
the  hu^bund  shall  exceed  the  sum  of  five 
hundred  dollars,  such  exemptions  from  such 
claims  shall  not  apply  to  so  much  of  said 
premiums  so  paid  as  shall  be  in  excess  of 
five  hundred  dollars,  but  such  excess  shall 
inure  to  the  benefit  of  his  creditors.". 

As  the  beneficiary  in  policy  No.  656,496 
is  the  wife  of  the  insured,  and  as  the  annual 
premium  paid  on  this  policy  is  only  $193.85, 
while  such  contention  is  not  made  on  the 
briefs  and  in  the  argument  of  solicitors 
for  the  bankrupt,  yet  I  am  at  a  loss  to  un- 
derstand on  what  ground,  in  the  light  of 
the  foregoing  authorities,  the  trustee  may 
claim  or  take  any  interest  whatever  in  this 
policy,  and  shall  therefore  leave  it  out  of 
any  further  discussion. 

As  to  the  remaining  policies  I  find  no  law 
of  the  state  by  the  terms  of  which  they 
may  be  claimed  as  exempt.  The  question, 
therefore,  is.  Are  they  such  property  of  the 
bankrupt  as  by  the  adjudication  passed  to 
the  trustee  under  the  provisions  of  §  70a 
of  the  act,  and  may  it  be  so  determined 
on  this  application  of  the  trustee  in  the 
absence  from  the  record  of  the  sisters  of 
the  bankrupt,  beneficiaries  in  policies  Nos. 
656,497  to  656,499,  inclusive?  There  can 
be  no  question  but  that  the  sisters  of  the 
bankrupt  have  an  insurable  interest  in 
his  life.  Lord  v.  Dall,  12  Mass.  115,  7  Am. 
Dec.  38.  Therefore,  in  so  far  as  the  poli- 
cies in  which  the  sisters  are  named  as  bene- 
ficiaries are  concerned,  the  question  pre- 
sented is.  Do  such  contracts,  having  no 
surrender  value  at  the  date  of  the  adjudi- 
cation, represent  accumulated  property 
rights  of  the  bankrupt,  which,  by  operation 
of  law,  passed  to  the  trustee,  freed  from 
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any  claim  thereto  by  the  beneficiaries,  or 
do  they  represent  money  expended  by  the 
bankrupt  to  indemnify  his  sister  beneficia- 
ries against  loss  which  may  be  by  them 
sustained  shall  they  outlive  the  bankrupt, 
on  the  happening  of  the  contingency 
of  his  death?  The  foregoing  opinion 
proceeds  on  the  theory  the  policies  in 
dispute  at  the  date  of  the  adjudication 
represent  property  rights  of  the  bankrupt 
accumulated  by  his  payment  of  annual 
premiums,  which,  by  operation  of  law, 
passed  to  the  trustee,  because,  as  held, 
the  bankrupt,  prior  to  the  filing  of  the 
petition  of  bankruptcy,  might  have  "trans- 
ferred'* them,  as  that  word  is  employed  in 
the  bankruptcy  act,  and  the  case  of  Gordon 
V.  Ware  Nat.  Bank,  67  L.R.A.  550,  66  C.  C. 
A.  580,  132  Fed.  444,  is  cited  in  support  of 
this  holding.  An  examination  of  that  case, 
however,  will  disclose  the  question  here  pre- 
sented was  not  involved  therein  nor  deter- 
mined thereby.  In  that  case  the  policy  of 
which  the  proceeds  was  in  dispute  was 
written  on  the  life  of  Gordon  for  the  bene- 
fit of  his  wife,  if  she  should  survive  him, 
if  not,  for  the  benefit  of  their  children. 
After  the  premiums  required  by  the  terms 
of  the  policy  to  be  paid  had  been  paid,  both 
the  assured  and  his  wife,  as  beneficiary, 
executed  an  assignment  of  the  policy  by 
way  of  pledge  to  the  German  Bank  to  secure 
a  debt  of  the  insured.  The  bank  brought 
suit  against  the  insured  and  his  wife  to 
procure  a  decree  foreclosing  the  pledge 
and  for  sale  of  the  property  in  satisfaction 
of  the  debt  due  the  bank,  and  secured  such 
decree,  under  which  the  policy  was  sold 
and  delivered.  The  insured  died  before 
his  wife.  The  contest  in  that  case,  arising 
over  the  proceeds  of  the  policy,  was  be- 
tween the  administrator  of  the  estate  of 
the  wife  and  an  assignee  of  the  purchaser 
at  the  foreclosure  sale.  The  question  de- 
termined was  as  to  the  right  of  such  as- 
signee, having  no  insurable  interest  in  the 
life  of  Gordon,  to  receive  the  proceeds.  Here 
the  sisters  as  beneficiaries  under  the  poli- 
cies have  executed  no  transfer  of  their 
rights.  They  have  been  neither  consulted 
nor  brought  into  this  litigation.  At  the 
date  of  the  adjudication  the  insurance  com- 
pany issuing  the  policies  had  in  its  pos- 
session no  money  or  property  of  the  bank- 
rupt which,  either  according  to  the  terms  of 
the  contract,  or  from  its  customary  manner 
of  transacting  business  with  its  policy  hold- 
ers, would  be  returned  to  anyone.  It  had 
the  absolute  right  at  that  date  to  retain 
every  dollar  theretofore  paid  it  by  the 
bankrupt  as  its  own  property.  True,  the 
amounts  theretofore  paid  by  the  bankrupt 
as  premiums  represent  more  than  an 
amount  sufficient  to  indemnify  the  benefi- 
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ciarieB  from  loas  of  their  insurable  interest 
during  the  time  the  policies  had  remained 
in  force,  and  this  for  two  reasons:      (1) 
The  policies  are  ten  payment  contracts  in- 
stead of  natural  life;    (2)   because  the  risk 
insured  against  increased  as  the  age  of  the 
insured    increased.      Hence,    the    company 
having  collected  more  than  the  amount  re- 
quired to  protect   it   against  the  risk  as- 
sumed while  the  policies  had  been  in  force, 
after  payment  of  the  third  annual  premium, 
contracted  to  return  to  the  insured  on  the 
surrender    of   the   policies    and    all   claims 
thereunder,   which    included   the    rights    of 
the   bieneficiary,   a  portion   of  the   amount 
theretofore  paid  by  the  bankrupt,  and  thus 
relieve   itself   of   further   risk   of   liability, 
but  this  agreement  was,  as  said  in  Hiscock 
V.   Mertens,  supra,  "the  result  of  the  age 
of  the  policy,  and  cannot  be  a  test  of  other 
policies  or  of  the  construction  of  the  law." 
It  is  this  contract  right  of  the  bankrupt 
with  the  insurance  company  made  for  the 
benefit     and     protection     of     his     sisters, 
on  which,  at  the  date  of  the  adjudication, 
the  insurance  company  would  not  and  could 
not  be  compelled  to  pay  any  amount  what- 
ever to  any  person  to  which  on  the  happen- 
ing  of   the    contingency    that    the    insured 
should    live    until    the  date  of    the    third 
annual  payment  of  premium,  and  it  should 
be  then   paid,  which   is  held   to  constitute 
an   asset  of  the  estate,  and    by    operation 
of  law   to  have  passed   to  the   trustee   as 
against  not  only  the  bankrupt,  but  the  bene- 
ficiaries in  the  policies.     If  this  ruling  be 
found  the  correct  one,  in  reason,   it  must 
arise    either    from    the    absolute    right    of 
the  insured  by  his  own   act,   and  without 
the  consent  of  his  beneficiaries,  to  assign 
and  transfer  his  property  rights  in  the  poli- 
cies held  at  the  date  of  the  adjudication, 
or  from  the  exercise  of  some  power  reserved 
by   the   bankrupt   in    accordance   with   the 
terms   of   the   contracts,    which    passed   to 
and  vested  in  the  trustee,  to  be  exercised 
by  him  under  the  provisions  of  §  70a  of  the 
bankruptcy  act.     By  reference  to  the  con- 
tracts it  will  be  found  no  power  of  assign- 
ment or  transfer  is  reserved  to  the  bank- 
rupt.     The   form    and    manner   of   assign- 
ments or  transfers  of  the  policies  is  left  to 
the    parties    in    interest,    to    be    exercised 
under   the   general   principles   of   the    law. 
On    this  subject  the   contracts   provide,   as 
follows:     "Assignments.     If  this  policy  be 
assigned    a    duplicate    of    the    assignment 
shall,  within  thirty  days,  be  given  to  the 
company    and    satisfactory    proof    of    as- 
signee's   interest   be    produced    on    making 
claim.     The  company  in  receiving  or  filing 
any   assignment   will   not   assume   any   re- 
sponsibility for  the  validity  thereof." 

As  no  such  power  of  assignment  was  re- 
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served  in  the  contracts  themselves,   resort 
inust  be  had  to  the  principles  of  the   law 
to    ascertain    whether    the    insured    might 
by   his    own    act,    without   the   consent    of 
the  beneficiaries,  assign  or  transfer  the  poli- 
cies.    In  Central  Nat.  Bank  v.  Hume,   128 
U.  S.  195,  32  L.  ed.  370,  9  Sup.  Ct.  Rep. 
41,  which  was  a  contest  between  the  bene- 
ficiaries in  certain  policies  of  insurance  and 
the  creditors  of  the  insured,  who  while  in- 
solvent   had    paid    the    premiums    thereou, 
Mr.  Justice  Fuller,  delivering  the  opinion 
of    the    court,    among    other    things,    said: 
"Marine   and   fire   insurance   is   considered 
as  strictly  an  indemnity;  but  while  this  is 
not  so  as  to  life  insurance,  which  is  simply 
a   contract,    so    far    as    the    company     ia 
concerned,  to  pay  a  certain  sum  of  money 
upon  the  occurrence  of  an  event  which   is 
sure  at  some  time  to  happen,  in  consider- 
ation of  the  payment  of  the  premiums  as 
stipulated,  nevertheless  the  contract  is  also 
a  contract  of  idemnity.     .     .     .     We  think 
it  cannot  be  doubted  that  in  the  instance 
of  contracts  of  insurance  with   a   wife  or 
children,  or  both,  upon  their  insurable  in- 
terest in  the  life  of  the  husband  or  father, 
the  latter,  while  they  are  living,  can  exer- 
cise no  power  of  disposition  o^'er  the  same 
without    their    consejiit,    mor    has    he    any 
interest  therein  on  which  he  can  avail  him- 
self, nor  upon  his  death  have  his  personal 
representatives  or  his  creditors  any  inter- 
est in  the  proceeds  of  such  contracts  which 
belong  to   the  beneficiaries   to   whom  they 
are  payable.     It  is  indeed  the  general  rule 
that  a  policy,  and  the  money  to  become  due 
under  it,  belong,  the  moment  it  is  issued, 
to  the  persons  or  persons  named  in  it  as 
the   beneficiary   or   beneficiaries,   and    that 
there  is  no  power  in  the  person  procuring 
,the  insurance  by  any  act  of  his,  by  deed  or 
by  will,  to  transfer  to  any  other  person  the 
interest  of  the  person  named.     Bliss,  Life 
Ins.  2d  ed.  p.  517;   Glanz  v.  Gloeckler,  10 
111.  App.  484,  per  McAllister,  J.;  S.  C.  104 
III.  673,  44  Am.  Rep.  94;  Wilbum  v.  Wil- 
burn,  83  Ind.  65;  Ricker  v.  Charter  Oak  L. 
Ins.  Co.  27  M^nn.  193,  38  Am.  Rep.  289,  6 
N.    W.   771;    Charter   Oak   L.    Ins.    Co.   v. 
Brant,  47  Mo.  419,  4  Am.  Rep.  328;  Gould 
V.    Emerson,    99    Mass.    154,    96    Am.    Dec. 
720;  Knickerbocker  L.  Ins.  Co.  v.  Weitz,  99 
Mass.  157.     .     .     .     Conceding,  then,  in  the 
case  in  hand,  that  Hume  paid  the  premiums 
out  of  his  own  money,  when  insolvent,  yet, 
as   Mrs.   Hume   and  the   children    survived 
him,  and  the  contracts  covered  their  insur- 
able interest,  it  is  difficult  to  see  upon  what 
ground  the  creditors,  or  the  administrators 
as  representing  them,  can  take  away  from 
these   dependent  ones   that   which    was  ex- 
pressly secured  to  them  in  the  event  of  the 
death  of  their  natural  supporter.     The  in* 
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terest  insured  was  neither  the  debtor's  nor 
his  creditors*.  The  contracts  were  not  pay- 
able to  debtor  or  his  representatives  or 
his  creditors.  No  fraud  on  the  part  of  the 
wife  or  the  children  or  the  insurance  com- 
pany is  pretended.  In  no  sense  was  there 
any  gift  or  transfer  of  the  debtor's  prop- 
erty, unless  the  amounts  paid  as  premiums 
are  to  be  held  to  constitute  such  gift  or 
transfer.  This  seems  to  have  been  the  view 
of  the  court  below;  for  the  decree  awarded 
to  the  complainants  the  premiums  paid  to 
the  Virginia  company  from  1874  to  1881, 
Inclusive,  and  to  the  other  companies  from 
the  date  of  the  respective  policies,  amount- 
ing, with  interest  to  January  4,  1883,  to 
the  sum  of  $2,696.10,  which  sum  was  di- 
rected to  be  paid  to  Hume's  administrators 
out  of  the  money  which  had  been  paid  into 
court  hy  the  Maryland  and  Connecticut 
mutual  companies.  But,  even  though  Hume 
paid  this  money  out  of  his  own  funds  when 
insolvent,  and  if  such  payment  were  with- 
in the  statute  of  Elizabeth,  this  would  not 
give  the  creditors  any  interest  in  the  pro- 
ceeds of  the  policies,  which  belonged  to  the 
beneficiaries  for  the  reasons  already  stated. 
Were  the  creditors,  then,  entitled  to  re- 
cover the  premiums?  These  premiums  were 
paid  by  Hume  to  the  insurance  companies, 
and  to  recover  from  them  would  require 
proof  that  the  latter  participated  in  the 
alleged  fraudulent  intent^  which  is  not 
claimed.  Cases  might  be  imagined  of  the 
payment  of  large  premiums,  out  of  all  rea- 
sonable proportion  to  the  known  or  reputed 
financial  condition  of  the  person  paying, 
and  under  circumstances  of  grave  suspicion, 
which  might  justify  the  inference  of  fraud 
on  creditors  in  the  withdrawal  of  such  an 
amount  from  the  debtor's  resources;  but 
no  element  of  that  sort  exists  here.  The 
premiums  form  no  part  of  the  proceeds  of 
the  policies,  and  cannot  be  deducted  there- 
from on  that  ground.  Mrs.  Hume  is  not 
shown  to  have  known  of  or  suspected  her 
husband's  insolvency,  and  if  the  payments 
were  made  at  her  instance,  or  with  her 
knowledge  and  assent,  or  if,  without  her 
knowledge,  she  afterwards  ratified  the  act, 
and  claimed  the  benefit,  as  she  might  right- 
fully do  (Thompson  v.  American  Tontine 
Life  &  Sav.  Ins.  Co.  46  N.  Y.  674),  and  as 
she  does  (and  the  same  remarks  apply  to 
the  children),  then  has  she  thereby  received 
money  which  ex  asquo  et  bono  she  ought 
to  return  to  her  husband's  creditors,  and 
can  the  decree  against  lier  be  sustained  on 
that  ground?" 

In  that  case  it  was  held,  notwithstand- 
ing the  admitted  fact  that  the  premiums 
paid  in  keeping  in  force  the  contracts  of 
insurance  were  paid  by  Hume  out  of  his 
property  while  insolvent,  yet  the  proceeds 
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of  the  policies  passed  to  the  beneficiaries, 
and  were  not  recoverable  by  the  creditors. 
This  case  would  seem  to  be  conclusive  of 
the  .right  of  the  bankrupt  to  have  trans- 
ferred the  policies  in  dispute  by  his  own 
act  without  the  consent  of  his  beneficiaries, 
unless  such  power  is  reserved  to  him  by  the 
terms  of  the  contracts  themselves,  the  ex- 
ercise of  which  power  passed  to  the  trustee 
under  the  terms  of  the  bankruptcy  act. 
By  reference  to  the  contracts  found  in  the 
record  it  will  be  seen  the  only  power  re- 
served by  the  bankrupt  which  he  |  might 
exercise  at  will  was  the  power  of  nomi- 
nating and  changing  the  beneficiaries  in  the 
policies.  Did  such  a  power  reserved  by  the 
bankrupt,  under  the  provisions  of  the  bank- 
ruptcy act,  at  the  date  of  the  adjudication 
pass  to  the  trustee,  to  be  by  him  exercised 
at  will?  If  so,  it  is  clear  he  might,  as 
against  the  beneficiaries  and  the  insurance 
companies  issuing  the  policies,  substitute 
a  representative  of  the  creditors,  and  thus 
continue  the  payment  of  the  annual  pre- 
miums if  permitted  by  the  court,  until  the 
death  of  the  insured,  or  until  such  time 
as  the  policies  would  have  a  cash  surrender 
value,  then  surrender  the  policies  and  re- 
ceive such  cash  surrender  value.  Section 
70a  of  the  bankruptcy  act  provides,  in 
substance:  "The  trustee  of  the  estate  of 
a  bankrupt  upon  his  appointment  and  quali- 
fication .  .  .  shall  in  turn  be  vested 
by  operation  of  law  ...  as  of  the 
date  he  [the  bankrupt]  was  adjudged  a 
bankrupt  .  .  .  ( 3 )  powers  which  he  [the 
bankrupt]  might  have  exercised  for  his  own 
benefit,  but  not  those  which  he  might  have 
exercised  for  some  other  person."  [30  Stat, 
at  L.  565,  chap.  641,  U.  S.  Comp.  Stat.  1901, 
p.  3451.] 

Is  the  power  reserved  by  the  bankrupt 
in  these  contracts  of  insurance,  of  nomi- 
nating and  changing  his  beneficiaries,  such 
a  power  as  he  might  have  exercised  for 
his  own  benefit,  but  not  such  as  he 
might  have  exercised  for  the  benefit 
of  some  other  person?  The  policies 
in  dispute  are  not  endowment  policies. 
They  are  life  policies.  Therefore,  are 
payable  only  after  the  death  of  the  insured. 
How,  therefore,  in  the  very  nature  of 
things,  could  the  bankrupt  exercise  this  re- 
serve power  for  his  own  benefit,  or  by  its 
exercise  vest  himself  with  an  estate  in  the 
proceeds  payable  after  his  death?  How- 
ever this  may  be,  it  is  quite  clear  the 
bankrupt  could  have  exercised  the  power 
reserved,  for  the  benefit  of  anyone  having 
an  insurable  interest  in  his  life,  and  as  he 
could  exercise  the  power  for  the  benefit 
of  another  having  an  insurable  interest  in 
his  life,  under  the  very  terms  of  the  act 
in  question,  it  is  clear  such  power  did  not 
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by  operation  of  law,  as  of  the  date  of  the 
adjudication,  pass  to  the  trustee  to  be  by 
him  exercised.  As  bearing  on  this  question 
see  1  Sugden,  Powers,  3d  Am.  ed.  pp.  225, 
226;  Re  Rose  [1904]  2  Ch.  348;  Simpson 
V.  Bathurst,  L.  R.  6  Ch.  202. 

It  follows,  I  think,  the  policies  in  dis- 
pute in  which  the  sisters  are  named  as  bene- 
ficiaries, and  which  at  the  date  of  the  ad- 
judication had  no  cash  surrender  value 
whatever,  do  not  represent  such  accu- 
mulated property  interests  of  the  bankrupt 
as  he  might,  prior  to  the  filing  of  his  pe- 
tition in  bankruptcy,  by  his  own  act,  with- 
out the  consent  of  the  beneficiaries,  by  any 
means,  have  transferred,  or  such  as  might 
have  been  seized  on  process  issued  out  of 
judicial  proceedings  brought  against  him. 
On  the  contrary,  I  am  of  the  opinion  all 
beneficial  interest  in  such  policies  at  the 
date  of  the  adjudication  resided  in  the 
sister  beneficiaries,  and  would  there  con- 
tinue to  reside,  until,  in  accordance  with 
the  terms  of  the  contracts,  the  assured  had 
exercised  the  power  reserved  to  himself  of 
changing  his  beneficiaries,  or  until  the  con- 
tracts, being  by  the  payments  of  annual  pre- 
miums kept  in  force,  and  having  attained 
such  age  as  to  possess  a  cash  surrender 
value,  they  should,  with  the  consent  of  the 
beneficiaries,  be  surrendered  by  the  assured 
in  exchange  for  such  cash  surrender 
value.  For,  it  must  be  thougiit,  the  Con- 
gress in  limiting  the  character  of  insurance 
policies,  not  by  the  laws  of  the  state  ex- 
empt, which  pass  to  the  trustee  by  virtue 
of  the  proviso  contained  in  §  70a  of  the  act, 
not  alone  to  such  policies  as  at  the  date 
of  the  adjudication  have  a  cosh  surrender 
value,  but  to  such  only  as  possess  a  cash 
surrender  value  payable  to  the  insured 
bankrupt,  his  estate,  or  his  personal  repre- 
sentatives, made  such  limitation  in  recog- 
nition of  the  settled  principles  of  the  law 
that  as  to  those  policies  not  having  such 
cash  surrender  value,  purchased  and  carried 
by  the  insured  as  indemnity  to  those  having 
an  insurable  interest  in  the  life  of  the  as- 
sured bankrupt  named  as  beneficiaries  in 
the  policies, — such  -persons,  and  not  the 
insured  bankrupt,  are  the  parties  benefi- 
cially interested  therein. 

The  view  expressed  by  the  majority  of 
the  court,  of  necessity,  must  result  in 
passing  all  contracts  of  insurance  (not  ex- 
empt by  the  laws  of  the  state)  to  the 
trustee  in  bankruptcy  as  of  the  date  of  the 
adjudication,  notwithstanding  the  fact  they 
may  possess  not  a  dollar  of  value  to  the 
estate,  and  the  unhappy  bankrupt  may  by 
operation  of  natural  laws  have  come  into 
that  state  of  health  which  absolutely  pre- 
cludes the  possibility  of  his  procuring  furth- 
er protection  for  those  dependent  upon  him. 
30  L.R.A.(N.S.) 


A  view  of  the  provisions  of  the  bankruptcy 
act  so  futile  of  good,  yet  so  fraught  with 
disastrous  results  to  an  honest  debtor  and 
his  innocent  dependents,  has  not  heretofore 
been  taken  by  the  courts  of  this  country. 
As  said  by  Mr.  Justice  White  in  delivering 
the  opinion  of  the  court  in  Holden  v.  Strat- 
ton,  198  U.  S.  202,  49  L.  ed.  1018,  26  Sup. 
Ct.  Rep.  656:  "As  §  70a  deals  only  witli 
property  which,  not  being  exempt,  passes 
to  the  trustee,  the  mission  of  the  proviso 
was,  in  the  interest  of  the  perpetuation 
of  policies  of  life  insurance,  to  provide  a 
rule  by  which,  where  such  policies  passed 
to  the  trustee  because  they  were  not  ex- 
empt, if  they  had  a  surrender  value,  their 
future  operation  could  be  preserved  by  vest- 
ing the  bankrupt  with  the  privilege  of  pay- 
ing such  surrender  value,  whereby  the  pol- 
icy would  be  withdrawn  out  of  the  category 
of  an  asset  of  the  estate;  that  is  to  say,  the 
purpose  of  the  proviso  was  to  confer  a 
benefit  upon  the  insured  bankrupt  by  limit- 
ing the  character  of  the  interest  in  a  non- 
exempt  life  insurance  policy  which  should 
pass  to  the  trustee,  and  not  to  cause  such 
a  policy  when  exempt  to  become  an  asset 
of  the  estate.  When  the  purpose  of  the 
proviso  is  thus  ascertained^  it  becomes  ap- 
parent that  to  maintain  the  construction 
which  the  argument  seeks  to  affix  to  the 
proviso  would  cause  it  to  produce  a  result 
diametrically  opposed  to  its  spirit  and  to 
the  purpose  it  was  intended  to  suberve." 

I  am  therefore  of  the  opisiion  the  policies 
under  consideration,  payable  to  the  sisters 
of  the  bankrupt  as  beneficiaries,  did  not, 
by  operation  of  law,  pass  to  the  trustee  as 
assets  of  the  estate  in  bankruptcy,  but  re- 
mained the  property  of  the  beneficiaries 
therein  named.  That  the  power  reserved  by 
the  bankrupt  of  nominating  and  changing 
beneficiaries  in  the  policies  was  not  such 
a  power  as  might  have  been  exercised  for 
his  own  benefit,  but  might  have  been  ex- 
ercised for  the  benefit  of  another^ 
therefore  the  exercise  of  such  power  did  not, 
under  the  terms  of  the  act  as  of  the  date 
of  the  adjudication,  pass  to  the  trustee  for 
the  benefit  of  the  estate  in  his  hands. 

In  so  far  as  the  four  remaining  policies, 
Nos.  660,328  to  660,331,  are  concerned,  in 
which  the  bankrupt  had  not  at  the  date  ^ 
the  adjudication  exercised  the  power  re- 
served of  appointing  a  beneficiary,  and  as 
the  siuns  of  money  expended  by  the  bank- 
rupt in  making  payment  of  annual  pre- 
miums were  not  expended  for  the  purpose 
of  procuring  indemnity  to  anyone  having 
an  insurable  interest  in  his  life,  and  as  the 
interests  of  no  third  person  have  attached,  I 
see  no  reason  why  any  amount  which  may  be 
obtained  therefrom  may  not  be  made  avail- 
able to  the  estate  in  bankruptcy  from  pay- 


1616. 


tiK  OH^AlL 


1001 


meut  by  the  trustee  of  the  third  annual 
premium  thereon  out  of  the  estate  in  his 
hands,  if  such  be  the  better  policy,  and  the 
interests  of  the  estate  will  be  conserved 
thereby. 

Petition  for  rehearing  denied. 


SOUTH  CAROLINA  SUPRBMB 
COURT. 

PEARL  C.  MESSERVY,  by  Guardian  ad 

Litem,  Respt., 

V. 

JOHN  R.  MESSERVY,  Appt. 

(85  S.  C.  189,  67  S.  E.  130.) 

Divorce  —  alimony  —  compelling  pay- 
ment. 

The  court  cannot  compel  a  husband  who 
has  no  trade  or  profession  or  employment,  to 
learn  a  trade,  acquire  a  profession,  or  find 
employment,  and,  by  exercise  thereof,  de- 
rive an  income,  to  comply  with  the  court's 
order  to  pay  alimony  to  his  wife,  in  a  suit 
for  her  separate  maintenance. 

(March  10,  1910.) 

APPEAL  by  defendant  from  an  order  of 
the  Common  Pleas  Circuit  Court  for 
Charleston  County  committing  him  for  con* 
tempt  for  failure  to  pay  alimony  and  suit 
money  according  to  an  order  rendered  in 
a  suit  for  divorce.     Reversed. 

The   facts   are   stated  in  the  opinion. 
Mr.  W.  A.  Holman  for  appellant. 
Messrs.  Logan  Sk  Grace  for  respondent. 

Hydrick,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  appeal  from  an  order  of  the 
circuit  court  committing  the  appellant  to 
jail  for  contempt  for  failing  to  pay  to  the 
plaintiff  alimony  and  suit  money,  accord- 
ing to  a  previous  order,  which  was  affirmed 
bv  this  court.     80  S.  C.  277,  61  S.  E.  442. 

The  testimony  shows  that  appellant  is  a 
young  man  of  limited  education,  who  has 
no  trade,  profession,  or  employment,  and 
no  property  or  income.  It  does  not  .appear 
that  he  has,  or  ever  had,  any  steady  em- 
ployment, or  that  he  has  ever  engaged  in 
any  business.  On  the  contrary,  it  does 
appear  that  he  has  always  been  supported 
by  his  father,  who  is  a  man  of  means.  In 
his  sworn  return  to  the  rule  to  show 
cause  -^y  he  should  not  be  attached  for 
contempt,  appellant  asserts  his  inability  to 
comply  with  the  order  of  the  court,  and 
says  that  he  tried  to  get  work,  but  failed: 
and  that,  if  he  could  obtain  employment, 
on  account  of  his  lack  of  skill  and  training, 
30  L.R.A.(N.S.) 


he  could  not  earn  more  than  enough  to 
support  himself.  The  circuit  court  found 
as  facts  ''that  he  has  no  property  from 
which  he  can  derive  an  income,  and  that 
he  is  without  any  income,  except  such  as 
his  father  sees  fit  to  allow  him,"  and, 
further,  "that  his  father  will  not  voluntarily 
allow  him  anything  for  plaintiff,  and  that, 
were  he  disposed  to  share  with  plaintiff 
any  allowance  he  might  receive  from  his 
father,  he  would  have  to  do  so  without  his 
father's  knowledge,  or  else  such  allowance 
would  be  discontinued."  The  circuit  court 
held,  however,  that  he  had  not  made  an 
honest  effort  to  get  such  work  as  he  was 
capable  of  doing,  and  therefore  adjudged 
him  in  contempt. 

There  is  no  doubt  of  the  obligation,  legal 
and  moral,  of  the  appellant  to  support  his 

Note.  —  Inability  to  pay  alimony  as  de- 
fense  to  contempt. 

The  general  subject  of  contempt  pro- 
ceedings to  compel  payment  of  alimony  is 
discussed  at  length  in  the  note  to  Staples 
V.  Staples,  24  L.R.A.  433,  where  the  earli- 
er cases  upon  inability  to  pay  as  a  defense 
are  considered.  For  a  consideration  of  the 
constitutionality  of  imprisonment  for  fail- 
ure to  pay  alimony,  see  the  notes  to  Carr 
V.  State,  34  L.R.A.  634,  and  Ex  parte 
Davis,  17  L.R.A.(N.S.)  1140.  As  to  hus- 
band's prospects  as  a  basis  for  alimony, 
see  the  note  to  Muir  v.  Muir,  4  L.R.A. 
(N.S.)  909. 

It  is  a  general  rule  that  where  an  at- 
tachment is  sought  against  one  who  is 
unable  to  pay  the  ordered  alimony,  he  will 
not  be  committed  if  it  appears  that  he  is 
unable  to  comply  with  the  court's  order, 
and  did  not  voluntarily  create  the  disa 
bility  for  the  purpose  of  avoiding  such  pay- 
ment. 

It  is  no  contempt  not  to  pay  what  one 
is,  without  fault,  unable  to  pay.     Kadlow 
sky  V.   Kadlowsky,   63   111.   App.  292.     See 
also    to   similar   effect   Kahlbon   v.    People, 
101  111.  App.  567. 

"It  is  neither  a  crime  nor  offense  to  re- 
fuse to  comply  with  an  order  of  court 
when  it  is  not  in  the  power  of  the  party  to 
do  so."  Re  Cowden,  139  Cal.  244,  73  Pac. 
166. 

In  Schuele  v.  Schuele,  57  111.  App.  189, 
the  court,  in  reversing  an  order  committing 
the  defendant  to  jail  for  not  paying  ali- 
mony, said:  "It  is  not  a  contempt  of 
court  to  fail  to  pay  money  which  one  nei- 
ther has  nor  can  obtain,  and  which  he  has 
not  causelessly  either  put  out  of  his  hands 
or  failed  to  receive." 

In  Pancost  v.  State,  15  Ohio  C.  C.  246, 
the  court  reversed  an  order  committing  the 
appellant  to  prison  for  contempt  in  failing 
to  pay  certain  moneys  for  the  care  of  his 
children,  directed  to  be  paid  to  his  wife  in 
a  decree  of  divorce,  on  the  eround  that  tlip 
amount  was  excessive  considering  the  ap- 
pellant's means,  and  that  the  act  directed 
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wife.  This  court  has  held  that  a  judgment 
may  be  given  against  a  husband  for  alimony, 
when  he  has  neither  property  nor  income, 
but  is  able,  by  the  use  of  his  faculties,  to 
provide  maintenance  for  her.  In  such  a  case 
the  wife  is  entitled  to  the  judgment,  even 
though  it  may  be  impossible  for  the  court 
to  enforce  its  payment.  The  court  cannot 
deny  a  party  the  right  to  a  judgment  to 
which  he  is  entitled,  on  the  ground  that  the 
judgment  debtor  is  insolvent  or  unable  to 
pay  the  amount  adjudged  to  be  due,  for  the 
debtor  may  thereafter  acquire  property 
which  could  be  subjected  to  the  payment 
of  the  judgment.  There  is  therefore  no  in- 
consistency in  the  court  decreeing  alimony 
in  a  case  like  this,  even  though  it  may  find 
itself  unable  to  enforce  payment  thereof. 
If  a  husband  has  property  or  an  income,  or 
if,  by  the  exercise  of  his  faculties,  he  does 
derive  an  income,  the  court  may,  in  iU 
discretion,  to  be  exercised  according  to  the 
fficts  of  the  case  and  the  circumstances  of 
the  parties,  order  a  part  of  such  property 
or  income,  in  excess  of  what  is  necessary 
for  the  support  of  the  husband,  devoted  to 
the  support  of  the  wife,  and  obedience  to 
such  order  may  be  enforced  by  attachmefnt 
for  contempt.  The  remedy,  however,  is  a 
harsh  one,  and  it  should  be  applied  with 
caution.  But  where  it  appears  that  the  hus- 
band is  able  to  comply  with  the  order  of 


the  courtj  and  wilfully  refuses  to  do  so, 
or  has,  in  fraud  of  the  rights  of  his  wife 
and  in  violation  of  the  order  of  the  court, 
brought  upon  himself  the  inability  to  do 
so,  he  may  be  punished  as  for  a  contempt. 
But  we  do  not  think  the  court  can  compel 
a  husband  who  has  no  trade  or  profession 
or  employment,  to  learn  a  trade,  acquire  a 
profession,  or  find  employment,  and,  by 
the  exercise  thereof,  derive  an  income  for 
the  support  of  his  wife.  If  it  could  do  so 
to  enforce  payment  of  a  judgment  for  ali- 
mony, why  could  it  not  do  so  to  enforce 
payment  of  any  other  judgment  ?  The  moral 
obligation  to  pay  a  judgment  for  alimony 
may  be  greater  than  the  obligation  to  pay 
any  other,  but  there  is  no  difference  in  the 
legal  obligation.  The  court  does  not  under- 
take to  enforce  purely  moral  obligations; 
nor  can  it  undertake  to  make  the  thriftless 
thrifty. 

The  order  of  the  Circuit  Court  is  reversed, 
but  without  prejudice  to  plaintiff  to  apply 
for  such  further  orders  as  may  be  proper  to 
compel  obedience  to  the  orders  of  the  court, 
if  and  when  appellant  is  able  to  o&mply 
therewith. 

Gary,  A.  J.,  and  Woods,  J.,  concur. 
Jones,  Ch.  J.,  concurs  in  the  result. 

Petition  for  rehearing  denied. 


was  not  in  his  power,  under  the  contempt 
statutes. 

In  Holcomb  v.  Holcomb,  53  Wash.  611, 
102  Pac.  653,  on  an  appeal  from  an  order 
committing  the  defendant  to  jail  for  con- 
tempt of  court  in  failing  to  pay  alimony, 
the  court,  finding  that  the  defendant  was 
hopelessly  insolvent,  and  that  his  only  in- 
come was  from  his  profession*  and  fell  far 
below  his  office  and  living  expenses,  re- 
versed the  order. 

The  principle  is  also  recognized  in  Wes- 
ter V.  Martin,  115  Ga.  776,  42  S.  E.  81; 
Van  Dvke  v.  Van  Dyke,  125  Ga.  4«1,  54 
S.  E.  537;  McSherry  v.  McSherry,  49  111. 
App.  90;  Perry  v.  Pernet,  165  Ind.  67,  74 
N.  E.  609,  6  A.  &  E.  Ann.  Cas.  533  (sug- 
gesting that  the  court  has  power  to  dis- 
charge from  custody  one  unable  to  pay). 

Some  of  the  cases  are  disposed  of  by  fail- 
ing to  find  the  fact  of  inaoility.  Lane  v. 
Lane,  27  App.  D.  C.  171;  McSherry.  v.  Mc- 
Sherry, supra;  State  ex  rel.  Ditmar  v.  Dit- 
mar,  19  Wash.  324,  53  Pac.  360. 

In  general  the  burden  of  proof  is  upon 
the  defaulting  partv  to  show  his  disabilitv. 
Deeii  V.  Bloomer,  191  111.  416,  61  N.  E.  131, 
reversing  93  111.  App.  479;  Shaffner  v. 
Shaffner,  212  111.  492,  72  N.  E.  447;  Zippe 
V.  Zippe,  143  111.  App.  638;  Hurd  v.  Hurd, 
63  Minn.  443,  65  N.  W.  728;  State  ex  rel. 
Smith  V.  Smith,  17  Wash.  430,  50  Pac.  52. 

Thus,  in  State  v.  Cook,  66  Ohio  St.  506, 
68  L.R.A.  625,  64  N.  E.  567,  it  was  held 
that  a  complaint  for  attachment  for  con- 
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tempt  need  not  state  the  ability  to  pay,  as 
that  is  presumably  settled  by  the  decree, 
and  the  burden  is  on  the  defaulting  party 
to  show  his  inability  to  pay. 

And  it  has  been  held  that  the  party  in 
default  may  not  show  his  inability  in 
answer  to  an  application  to  commit  him, 
as  his  remedy  is  by  an  application  to 
modify  the  order  or  <':*oree  for  alimony. 
Young  V.  Young,  35  Misc.  335,  71  N.  Y. 
Supp.  944;  Cahzin  v.  Cahzin,  112  N.  Y. 
Supp.  526;  State  ex  rel.  Nixon  v.  Second 
Judicial  Dist.  Ct.  14  Mont.  396,  40  Pac. 
66;  Nixon  v.  Nixon,  16  Mont.  6,  37  Pac. 
839.  See  also,  as  stating  the  rule,  Delanoy 
V.  Delanoy,  19  App.  Div.  295,  46  N.  Y.  Supp. 
106;  Compton  v.  Compton,  125  App.  Div. 
859,  110  N.  Y.  Supp.  775. 

In  Mowry  v.  Bliss,  28  R.  I.  114,  65  Atl. 
616,  it  was  held  that  one  imprisoned  on 
an  execution  against  his  person  for  failing 
to  pay  temporary  alimony  could  not  be  per- 
mitted to  take  the  poor  debtor's  oath  and 
so  escape,  as  his  only  course  was  to  pray 
for  a  modification  of  the  decree. 

In  other  cases  it  has  been  held  that 
inability  to  pay  alimony  is  a  defense  which 
may  be  set  up  in  reply  to  an  application 
to  pimish  for  contempt.  Schuele  y.  Schuele 
and  Holcomb  v.  Holcomb,  supra. 

And  in  some  jurisdictions  a  finding  of 
ability  is  a  prerequisite  to  an  imprison- 
ment for  nonpavment  of  alimonv.  Ex  parte 
Silvia,  123  Cal.  293,  69  Am.  St.  Rep.  58, 
55  Pac.  988;  Re  Cowden,  139  Cal.  244,  73 
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Pac.  156;  Lutz  v.  District  Ct.  29  Nev.  152, 
86  Pac.  445.  See  also,  as  recognizing  or 
assuming  the  rule,  Allen  v.  Superior  Ct. 
133  Cal.  504,  65  Pac.  977;  Ex  parte  Hout- 
sen,  154  Cal.  540,  98  Pac.  391. 

Work  and  earnings. 

Where  the  inability  proceeds  from  spend- 
ing one's  earnings  or  other  money,  the 
court  have  no  difficulty  in  finding  this  to  be 
a  disobedience  of  its  order. 

Where  the  defendant  made  no  effort  to 
pay  the  alimony  out  of  his  earnings,  and 
it  appeared  that  at  times  they  would  have 
enabled  him  to  pay  something,  the  order 
committing  him  was  affirmed.  Deen  v. 
Bloomer,  supra. 

Similarly,  the  order  of  commitment  was 
affirmed  where  it  appeared  that  the  delin- 
quent had  expended  his  considerable  salary 
upon  the  support  of  himself  and  his  minor 
son,  and  in  litigation  to  escape  the  pay- 
ment of  the  separate  maintenance  of  his 
wife  and  daughter  under  the  court's  de- 
cree. Barclay  v.  Barclay,  184  111.  471,  56 
N.  E.  821. 

The  fact  that  a  divorced  man  would 
have  had  to  exercise  the  closest  economy  to 
pay  the  alimony  from  his  earnings  will  not 
relieve  him  where,  two  weeks  after  the  di- 
vorce, he  marries  another  woman  and  has 
her  to  support.  Hoffman  v.  Hoffman,  28 
Ohio  C.  C.     658. 

Where  a  man's  salary  was  $112.50  per 
month,  it  was  held  that  a  finding  that  he 
was  not  unable  to  pay  $50  a  month  to'  his 
divorced  wife  was  correct,  in  spite  of  the 
circumstance  that  it  required  $95  a  month 
to  support  himself  and  his  new  wife.  State 
ex  rel.  Brown  v.  Browrt,  31  Wash.  397,  62 
L.R.A.  974,  72  Pac.  86. 

The  rule  sustained  in  Messebvy  v.  Mes- 
SEBVY,  that  the  courts  cannot  compel  a 
man  to  work  to  earn  alimony,  does  not 
seem  to  be  questioned  anywhere,  but  its  ap- 
plication seems  to  have  been  attended  with 
difficulty  in  some  of  the  earlier  cases. 

Thus,  it  is  not  easy  to  say  just  where  the 
court  meant  to  leave  the  matter  in  'Lester 
V.  Lester,  63  Ga.  357.  In  that  case  the 
deponent  answered  on  a  proceeding  to  com- 
mit him  for  not  paying  alimony,  that  the 
best  wages  he  could  get  did  not  exceed 
$150  per  year,  and  the  court  stated  that 
the  attachment  would  bring  the  actual  re- 
sources of  the  deponent  to  a  practical  and 
decisive  test,  and  said:  "If  a  man,  though 
having  health,  will  not  work  for  the  sup- 
port of  his  wife  and  minor  children,  a  court 
cannot  assume  direct  control  of  his  will  and 
muscle,  and  compel  him  to  labor.  To  do  this 
would  be  to  reduce  him  to  a  sort  of  jurid- 
ical slavery,  and  would  contradict  the 
spirit  of  our  institutions.  To  be  idle  (tak- 
ing the  consequences)  is  one  of  the  privi- 
leges of  a  freeman,  unless  he  is  convicted 
penally  of  some  offense  and  put  to  work 
as  a  punishment.  But,  while  a  civil  court 
cannot  order  an  able-bodied  man  to  go  to 
work,  it  can,  in  a  proper  case  for  alimony, 
order  him  to  contribute  so  much  monev  at 
30  L.R.A.(N.S.) 


such  times  to  the  maintenance  of  his  de- 
pendent family,  and  leave  him  to  provide 
the  money  by  the  free  and  voluntary  exer- 
cise of  his  faculties,  mental  and  physical,  or 
by  any  other  means  at  his  command.  If 
it  is  not  reasonably  and  fairly  within  his 
power  to  comply  with  the  order,  he  may 
disobey  it,  and  the  court  must  and  will 
excuse  him.  But  it  is  not  a  sufficient  ex- 
cuse to  say,  'I  cannot  raise  the  money  un- 
less I  work  for  it,'  nor,  'Although  I  can 
raise  money  by  my  labor,  I  cannot  save  that 
much  over  and  above  my  expenses,  unless 
I  practise  a  more  rigid  economy  than  is 
agreeable  to  me.' " 

And  in  Lansing  v.  Lansing,  41  How.  Pr. 
248,  the  court  declined  to  discharge  the  de- 
fendant, who  was  in  custody  for  contempt 
in  failing  to  pay  alimony,  on  the  ground 
that  there  was  no  explanation  why  the 
defendant,  who  lived  with  his  father,  had 
not  been  able  to  earn  $200  per  year,  which 
was  the  amount  of  alimony  required,  but 
gave  him  leave  to  renew  his  application. 

The  later  cases  are  clear  in  support  of  the 
rule.  In  Ex  parte  Todd,  119  Cal.  67,  50 
Pac.  1071,  the  court  said,  in  reversing  an 
order  committing  a  defendant  for  failing  to 
pay  permanent  alimony:  "The  court  found, 
among  other  facts,  that  he  had  no  money  or 
other  means  of  payment,  and  that  he  had 
made  no  disposition  of  any  property  in 
fraud  of  his  creditors.  The  court  n>und,  in 
other  words,  that  it  wag  not  in  the  power  of 
the  petitioner  to  pay  the  money,  or  any 
part  of  it.  But,  at  the  same  time,  the 
court  found  that  petitioner,  having  been 
allowed  a  month  or  thereabouts  to  seek 
employment  by  which  he  might  have  earned 
money  to  make  the  weekly  payments  of 
alimony  as  prescribed  in  the  order,  had 
wholly  failed  and  neglected  to  make  any 
effort  to  obtain  employment,  and  therefore 
ordered  him  to  be  imprisoned  in  the  coun- 
ty jail  until  he  paid  the  $200  due.  This 
order  was  clearly  in  excess  of  the  power  of 
the  court,  which  cannot  compel  a  man  to 
set'k  employment  in  order  to  earn  money  to 
pay  alimony,  and  punish  him  for  his  fail- 
ure so  to  do." 

In  Webb  v.  Webb,  140  Ala.  262,  103  Am. 
St.  Rep.  30,  37  So.  96,  the  court,  in  affirm- 
ing an  order  refusing  an  attachment  against 
a  husband  for  failure  to  pay  temporary  ali- 
mony in  a  suit  broue^ht  by  him  against  his 
wife  for  divorce,  said:  "The  only  remain- 
ing insistence  is  that  he  is  able  to  work, 
and  will  not  work,  to  earn  the  money  to 
make  the  payment,  and  the  court  ought 
to  commit  him  for  default  in  this  respect. 
It  is  difficult  to  understand  how  the  desired 
result  was  thus  to  be  accomplished,  and 
how  the  court  would  go  about  it.  If  com- 
plainant would  not  labor,  the  court  was 
without  power  to  inflict  corporeal  punish- 
ment to  compel  him.  If  it  imprisoned  him 
till  he  was  willing  to  work,  that  would  not 
have  produced  money,  meantime,  but  would 
have  entailed  expense  for  the  imprisonment; 
and  if  imprisoned,  and  he  should  relent  and 
come  in  and  sipnifv  his  willingness  to  labor, 
employment  would  have  had  to  be  obtained 
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for  him,  by  the  court,  by  liimself,  or  some- 
one else;  and  how  the  court  would  have 
proceeded  legally  to  hire  him  out,  or  super- 
vise him  if  he  hired  himself,  and  collect 
the  money  for  application  to  its  decree, 
has  not  been  made  to  appear." 

S.  B.  B. 


WEST   VIRGINIA    SUPREME   COURT 
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STATE  OF  WEST  VIRGINIA 

V. 

JAMES  R.  WOODWARD,  Plff.  in  Err. 

(—  W.  Va.  — ,  69  S.  E.  385.) 

Intoxicating  liquors  —  Sunday  closing 
act  —  constitutionality. 

1.  Sections  1  and  3  of  chapter  14, 
Acts  Ex.  Sess.  1908  (Code  Supp.  1909, 
§§  933al,  933a3),  closing  saloons  on  Sun- 
day, are  not  unconstitutional  as  imposing 
punishment  cruel  or  unusual  or  dispropor- 
tionate to  the  offense,  or  depriving  of  prop- 
erty without  due  process. 

Criminal  law  —  crimes  —  creation  — 
power  of  legislature. 

2.  The  legislature  has  power  to  create 
and  define  crimes  and  fix  their  punishment, 
so  only  that  such  punishment  is  not  cruel 
or  unusual  or  disproportionate  to  the  of- 
fense. 

Intoxicating    liquors    —    regulation    of 
sales  —  closing  place  where  sold. 

3.  The  legislature  has  power  to  regulate 
and  restrict  the  sale  of  intoxicating  liquor, 
and  to  revoke  license  and  close  places  where 
sold  under  it,  upon  conviction  of  ofTense 
against  liquor  law. 

(October  25,   1910.) 

Headnotes  by  Brannon,  J. 


ERROR  to  the  Circuit  Court  for  Randolph 
Ck)unty  to  review  a  judgment  convict- 
ing defendant  of  keeping  open  a  saloon  on 
Sunday  in  violation  of  law.    Afi&rmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  B.  Maxwell,  for  plaintiff  in 
error : 

The  statute  is  unconstitutional  in  that 
punishment,  forfeiting  the  license  and  clos- 
ing the  place  of  business  for  a  violation  is 
so  severe  and  so  out  of  all  proportion  to  the 
the  offense  as  to  shock  public  sentiment 
and  violate  the  judgment  of  reasonable 
people. 

Robinson  v.  Miner,  68  Mich.  549,  37  N.  W. 
21;  8  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  437; 
12  Cyc.  Law  &  Proc.  p.  963. 

Mr.  William  G.  Conley,  Attorney  Gen- 
eral, for  the  State: 

The  power  to  make  laws  regulating  or 
prohibiting  the  sale  of  intoxicating  liquors 
is  within  the  police  powers  of  the  state. 

Cooley,  Const.  Lim.  720;  United  States  v. 
Nelson,  29  Fed.  202;  McKinney  v.  Salem,  77 
Ind.  213. 

A  state  has  the  right  to  prohibit,  re- 
strict, or  regulate  all  sales  and  traffic  in 
intoxicating  liquor^  within  the  state,  and 
to  inflict  penalties  for  their  manufacture 
and  sale,  and  for  the  violation  of  the  laws 
regulating  and  prohibiting  same,  and  for 
the  abatement  of  property  used  for  such 
forbidden  purposes. 

Kidd  V.  Pearson,  128  U.  S.  1,  32  L.  ed. 
346,  2  Inters.  Com.  Rep.  232,  9  Sup.  Ct. 
Rep.  6;  Mugler  v.  Kansas,  123  U.  S.  623, 
31  L  ed.  205,  8  Sup.  Ct.  Rep.  273;  License 
Cases,  5  TIow.  504,  12  L.  ed.  256;  Bertholf 
v.  O'Reilly,  74  N.  Y.  509,  30  Am.  Rep.  323. 

Under  its  power  to  regulate  the  sale  of 


Note,  —  Constitutionality  of  statute  hy 
which  conviction  of  violation  of  li- 
quor  law  entails  revocation  of  license 
and  prohibition  of  sale  of  liquor. 

The  scope  of  this  note  excludes  a  consid- 
eration of  those  statutes  which  provide  that 
places  where  liquor  is  ille*»ally  sold  shall 
be  deemed  public  nuisances,  and  may  be 
abated  as  such;  and  it  also  excludes  stat- 
utes providing  for  special  proceedings  for 
the  revocation  of  liquor  licenses  for  viola- 
tions of  liquor  laws  by  holders  thereof. 

For  a  general  consideraton  of  the  police 
power  of  the  state  as  to  intoxicating  li- 
quors, see  note  to  Tragesser  v.  Gray,  9 
L.R.A.  780. 

And  as  to  cruel  and  unusual  punishments 
in  sjeneral,  including  punishment  of  liquor 
law  offenses,  see  note  to  State  ex  rel.  Garvey 
V.  Whitaker,  35  L.R.A.  561. 

The  decisions  seem  to  be  almost  unani- 
mous that  no  constitutional  provision  is 
violated  bv  statutes  bv  which  conviction  of 
violation  of  liquor  laws  entails  revocation 
of  license  and  prohibition  of  the  sale  of 
30  L.R.A.(N.S.) 


liquor  on   the  premises  or  by  the  licensee 
for  a  specified  period. 

Thus,  in  Re  Sarlo,  76  Ark.  336,  88  S. 
VV.  953,  the  court  said:  "The  authorities 
are  practically  uniform  in  holding  that  a 
liquor  license  is  a  mere  privilege,  revocable 
at  the  will  of  the  state.  It  is  not  a  con- 
tract between  the  state  and  the  licensee,  and 
no  property  rights  inhere  in  it.  Constitu- 
tional limitations  against  impairing  obliga- 
tions, retroactive  laws,  etc.,  cannot  be  in- 
voked in  support  of  rights  under  it.  It  is 
not  a  vested  right  for  any  definite  period: 
in  fact,  it  is  not  a  vested'  right  at  all,  but 
is  a  mere  permission  temporarily  to  do 
what  otherwise  would  be  a  violation  of  the 
criminal  laws." 

So,  in  Com.  v.  Brothers,  158  Mass.  200. 
33  K  E.  386.  it  is  held  that  "if  a  druggist 
sells  intoxicating  liquors  in  violation  of  his 
Urpnso  if  5h  nr>t  nnronptitutional  to  im- 
pose upon  him  a  penalty  or  punishment  in 
addition  to  providing  by  statute  that  his 
license  shall  be   void." 

And  in  Campbell  v.  Thomasville,  6  Qa. 
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intoxicants,  the  legislature  may  requare 
saloons  to  be  kept  closed  on  certain  days 
and  at  certain  hours,  and  where  a  statute 
requires  that  saloons  shall  be  closed  on 
Sundays,  the  offense  of  keeping  open  is 
complete  even  though  no  sale  be  made;  it 
need  not  be  alleged  or  proved  that  the  de- 
fendant   sold    any    liquor. 

Sullivan  v.  District  of  Colmnbia,  20  App. 
D.  C.  29;  Williams  v.  State,  100  Ga.  611, 
39  LJLA.  269,  28  S.  E.  624;  Baldwin  v. 
Chicago,  68  111.  418;  State  v.  Heibel,  54 
Ohio  St.  321,  43  N.  E.  328;  State  v.  Bin- 
nard,  21  Wash.  349,  58  Pac.  210. 

The  legislature  of  the  state  has  full 
power  to  impose  such  conditions  upon  those 
licensed  to  sell  liquor,  as  it  may  deem 
proper  and  requisite  for  the  good  of  the 
community. 


Lodano  v.  State,  25  Ala.  64;  Hoboken  v. 
Greiner,  68  N.  J.  L.  592,  53  Atl.  693. 

One  who  accepts  a  license  under  a  statute 
for  the  sale  of  intoxicating  liquors  must 
be  deemed  to  consent  to  all  the  conditions 
and  restrictions  which  have  been  or  may  be 
imposed  by  the  legislature  in  the  interest 
of  the  public  morals  and  safety,  relative 
to  the  traffic  in  the  place  in  which  he  sells. 

Hedderich  v.  State,  101  Ind.  564,  51  Am. 
Rep.  768,  1  N.  E.  47;  State  v.  Gerhardt, 
145  Ind,  439,  33  L.R.A.  313,  44  K  E.  469. 

The  law  takes  no  record  of  the  purpose 
for  which  the  place  is  open.  If  the  saloon 
was  open  during  that  time,  the  criminality 
of  the  act  is  not  obviated  by  the  fact  that 
the  purpose  was  innocent  and  harmless. 

Monses  v.  State,  78  Ga.  110;  Rosenthal  v. 
Hobson    (Iowa)    77   >i.   W.   488;    People  v. 


App.  212,  64  S.  E.  815,  the  court,  in  review- 
ing seriatim  the  provisions  of  municipal 
"near  beer*'  ordinances  alleged  as  a  whole 
to  be  unconstitutional,  said:  "The  pro- 
vision for  the  forfeiture  of  the  license  upon 
the  holder's  being  convicted  of  violating  the 
provisions  of  the  ordinance  or  the  laws  of 
the  state  is,  of  course,  reasonable." 

"An  Act  to  Prohibit  the  Sale  of  Liquor 
on  Sunday,"  which,  in  addition  to  prohibit- 
ing Sunday  sales  and  fixing  a  punishment 
for  violations,  provides  "that  if  any  per- 
son is  convicted  twice  under  this  act  for 
offenses  committed  within  one  year,  such 
person  shall  also  forfeit  his  license  and  be 
debarred  from  conducting  for  himself  or 
another  the  business  of  a  dealer  in  spiritu- 
ous, vinous,  or  malt  liquors  for  a  period  of 
two  years  after  such  conviction,"  is  not 
violative  of  a  constitutional  provision  that 
"each  law  shall  contain  but  one  subject, 
which  shall  be  clearly  expressed  in  its  ti- 
tle;" such  provision  of  the  statute  being 
directed,  and  plainly  and  unquestionably 
germane  and  referable,  to  the  subject  clear- 
ly expressed  in  the  title.  Borck  v.  State 
fAla.)  39  So.  580. 

And  the  title  of  an  act,  "The  Better  Reg- 
ulation and  Restriction  of  the  Sale  of  In- 
toxicating Liquors,"  clearly  covers  a  pro- 
vision therein  that,  for  a  second  conviction 
for  violation  of  any  section  of  the  act,  the 
court  may,  and  upon  a  third  conviction 
shall,  annul  the  license  and  all  rights  there- 
under; and  such  title  is  not  in  contra- 
vention of  a  constitutional  provision  that 
"every  act  shall  embrace  but  one  subject 
and  matters  properly  connected  therewith, 
which  subject  shall  be  expressed  in  the  ti- 
tle." State  V.  Cerhardt,  145  Ind.  439,  33 
L.R.A.   313,  44  N.  E.  469. 

As  to  the  constitutional  provision  against 
excessive  fines  and  cruel  and  unusual  pun- 
ishment, discussed  at  length  in  State  v. 
Woodward,  the  conclusion  there  reached 
seems  to  be  sound,  that  such  provision  is 
not  violated  by  a  statutory  provision  that 
a  judgment  of  conviction  of  violation  of  the 
liquor  laws  shall  also  revoke  tiie  licens*' 
granted  for  the  sale  of  liquor  on  the  prem 
"0  L.R.A.  (N.S.) 


ises  involved,  and  tliat  the  court  shall 
order  that  such  premises  shall  not  be  used 
for  the  sale,  storage,  or  manufacturing  cf 
liquor  for  one  year  from  and  after  convic- 
tion. 

So,  in  Borck  v.  State,  supra,  it  is  held 
that  a  statute  providing  that,  for  a  second 
conviction  for  illegal  sales  of  liquor  on 
Sunday  made  within  one  year,  a  licensee 
forfeits  his  license,  and  is  prohibited  from 
engaging  in  the  business  for  the  period 
of  two  years,  is  not  offensive  to  the  pro- 
visions of  either  the  Federal  or  State 
Constitution  against  cruel  and  unusual  pun- 
ishment. 

Nor  is  such  constitutional  provision  vio- 
lated by  a  statutory  provision  authorizing 
a  fine  and  a  forfeiture  of  his  license  upon 
conviction  of  the  licensee  for  violating  the 
law.  Dinuzzo  v.  State,  86  Neb.  361,  29 
L.R.A.(N.S.)  417,  123  N.  W.  309. 

And  a  statute  providing  that  a  liquor 
license  shall  be  forfeited  in  addition  to 
other  penalties  provided  by  law,  for  the 
illegal  sale  of  liquor  by  the  licensee,  is  not 
unconstitutional  as  imposing  an  excessive 
penalty.  Krueger  v.  Colville,  49  Wash.  296, 
95  Pac.  81. 

But  in  Robinson  y.  Miner,  68  Mich.  649, 
37  N.  W.  21,  a  liquor  statute  was  held  un- 
constitutional, both  as  to  the  severity  and 
the  inequality  of  the  punishment  fixed,  as 
inflicting  unusual  punishment  and  denying 
equal  protection  of  the  laws,  where  it  en- 
tailed, upon  conviction  of  violation  of  any 
of  its  provisions,  in  addition  to  fine  and 
imprisonment,  a  forfeiture  of  the  tax  paid 
and  incapacity  to  continue  business  for 
various  specified  periods, — in  the  case  of 
a  druggist,  after  a  second  offense,  for  five 
years;  and  in  the  case  of  others,  for  the 
remainder  of  the  year  or  time  for  which  the 
tax  was  paid,  and  for  one  year  after  con- 
viction. 

As  against  allegations  of  violation  of 
constitutional  provisions  that  no  person 
shall  be  deprived  of  life,  liberty,  or  prop- 
erty without  due  process  of  law,  statutes  of 
the  kind  under  consideration  have  been  up- 
held both  on  the  ground  that  due  process  is 
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Talbot,  120  Mich.  486,  79  N.  W.  688;  Peo- 
ple V.  Waldvogel,  49  Mich.  337,  13  N.  W. 
620;  Croell  v.  State,  25  Tex.  App.  596,  8 
S.  W.  816;  People  v.  Higgins,  56  Mich.  159, 
22  N.  W.  309;  People  y.  Gordon,  156  Mich. 
237,  21  L.R.A.(N.S.)  136,  120  N.  W.  578; 
State  v.  Schell,  22  S.  D.  340,  117  N.  W. 
505;  State  v.  Fairchild,  22  Sw  D.  343,  117  N. 
W.  606;  Black,  Intoxicating  Liquors,  393; 
Klug  V.  State,  77  Ga.  734;  Kroer  v.  Peo- 
ple, 78  111.  294. 

The  legislature  is  the  judge  of  the  ex- 
pediency of  creating  new  crimes,  and  of 
prescribing  penalties,  whether  light  or 
severe. 

Com.  y.  Murphy,  165  Mass.  66,  30  L.R.A. 
734,  52  Am.  St.  Rep.  496,  42  N.  E.  504,  10 
Am.    Crim.    Rep.    67. 

A  license  to  sell  liquor  being  neither  a 
contract  nor  a  right  of  property,  but  merely 
a  temporary  permit  to  do  that  which  would 
otherwise  be  unlawful,  the  authority  which 
granted  it  always  retains  the  power  to  re- 
voke it,  either  for  due  cause  or  forfeiture, 
such  as  the  violation  of  the  laws  regula- 
ting the  traffic,  or  upon  a  change  of  policy 
and  legislation  in  regard  to  the  sale  of 
liquors;  and  such  revocation  cannot  be 
complained  of  as  a  breach  of  contract,  or 
as  unlawfully  devesting  the  licensee  of 
his  rights  or  his  property. 

23  Cyc.  Law  &  Proc.  p.  155;   Davis  v. 


Com.  76  Va.  944;  Hogan  v.  Guigon,  29 
Gratt»  705;  Bishop,  Statutory  Crimes,  § 
1003a. 

The  order  of  the  court  not  to  use  the 
room  and  premises  for  the  sale  and  storage 
or  manufacture  of  intoxicating  liquors  for 
one  year  from  and  after  the  conviction  was 
not  excessive,  cruel,  or  unusual  punish- 
ment. 

23  Cyc.  Law  &  Plroe.  p.  302;  Code  1906, 
chap.  32,  §  24;  State  v.  Reymann,  48  W. 
Va.  307,  37  S.  E.  591;  Cohen  v.  King  Knob 
aub,  55  W.  Va.  108,  46  S.  E.  799;  State 
.y.  Adams,  81  Iowa,  693,  47  N.  W.  770. 

Brannon,  J.,  delivered  the  opinion  of 
the  court: 

By  chapter  14  of  the  extra  session  of 
1908  (Code  Supp.  1909,  §  933al )  a  new 
offense  is  created.  In  its  1st  section  it 
enacts  that  "all  rooms,  except  drug  stores, 
where  any  of  the  liquors  mentioned  in 
§  1  paragraph  c,  chapter  36,  Acts  of 
1905,  are  sold  or  kept  for  sale,  either  at 
wholesale  or  retail,  shall  be  kept  closed  and 
securely  locked  on  the  first  day  of  the  week, 
commonly  called  Sunday,  from  and  after 
the  hour  of  12  o'clock  Saturday  night 
and  until  5  o'clock  on  the  morning  of  the 
succeeding  Monday,  and  no  person  shall 
be  permitted  in  such  room  for  any  purpose 
during  the  days  and  hours  when  it  is  by 


in  fact  had,  as  pointed  out  in  Sta^te  v. 
Woodward,  and  on  the  ground  that  the 
rights  of  the  licensee  are  not  "property" 
within  the  meaning  of  this  constitutional 
provision.  Thus,  in  Sprayberry  v.  Atlanta, 
87  Ga.  120,  13  S.  E.  197,  involving  a  city 
ordinance  providing  that  the  conviction  of 
a  licensee  for  violation  of  the  liquor  laws 
should  work  an  immediate  revocation  of 
his  license,  the  court  said:  "The  license 
being  a  mere  privilege  to  carry  on  a  busi- 
ness subject  to  the  will  of  the  grantor,  it 
is  not  property  in  the  sense  which  protects 
it  under  the  Constitution.  The  revocation 
of  the  license  does  not  deprive  the  citizen 
of  his  liberty  or  his  property  without  due 
process  of  law." 

And  in  Martin  v.  State,  23  Neb.  371, 
36  N.  W.  654.  affirmed  on  rehearing  in  27 
Neb.  326.  43  N.  W.  108,  holding  that  a 
statute  providing  that  a  license  "shall  be 
revoked  by  the  mayor  and  council  upon 
conviction  of  the  licensee  of  any  violation 
of  any  law,  ordinance,  or  regulation  perr 
taining  to  the  sale  of  such  liquors/'  is  not 
unconstitutional  as  depriving  the  licensee  of 
property  without  due  process  of  law,  the 
court  said:  "There  is  no  vested  right  in 
a  license  to  sell  intoxicating  liquors,  which 
the  state  may  not  take  away  at  pleasure. 
.  .  .  Such  licenses  are  not  contracts  be- 
tween the  state  or  municipality  issuing 
them  and  the  licensee,  but  are  mere  tem- 
porary permits  to  do  what  otherwise  would 
be  unlawful." 
30  L.R.A.(N.S.) 


So,  a  statute  providing  that  a  liquor  li- 
cense shall  be  forfeited  in  addition  to 
other  penalties  provided  by  law,  for  an  il- 
legal sale  of  liquor  by  the  licensee,  is  not 
unconstitutional  as  depriving  the  licensee 
of  his  property  without  due  process.  Krue- 
ger  v.  Colville,  supra. 

And  a  statutory  provision  for  a  forfeiture 
of  his  license  in  addition  to  a  fine,  upon 
conviction  of  a  licensee  for  violating  the 
law,  is  not  unconstitutional  as  depriving 
him  of  property  without  a  jury  trial. 
Dinuzzo  V.  State,  supra. 

And  neither  the  constitutional  provision 
preserving  the  right  of  trial  by  jury,  nor 
one  prohibiting  the  taking  of  property 
without  a  judicial  proceeding,  ie  violated 
by  a  statute  providing  that  if  the  holder 
of  a  license  permits  certain  illegal  sales  of 
liquor  on  his  premises,  his  license  shall 
thereby  become  forfeited,  and  that,  upon 
prescribed  complaint  being  presented  to  the 
board  of  excise  commissioners,  alleging  that 
such  license  has  become  forfeited  and  speci- 
fying the  acts  complained  of  which  are  al- 
leged to  have  worked  such  forfeiture,  the 
board  shall  investigate,  and  if  the  licensee 
is  found  guilty  of  any  of  the  alleged  of- 
fenses, his  license  shall  be  revoked  and  an- 
nulled, and  he  shall  be  disqualified  for  one 
year  from  receiving  a  license  in  the  state. 
Voight  V.  Board  of  Excise,  59  N.  J.  L.  358, 
37  L.R.A.  292,  36  Atl.  686.  A.  C.  W 
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law  or  ordinance  required  to  be  closed.  All 
openings  oi  every  sort  from  such  room  to 
any  other  room,  hall,  vestibule,  entrance,  or 
stairway,  situated  in  the  building,  or  from 
such  room  to  any  building  or  room  adjoin- 
ing the  room  in  which  said  business  is  car- 
ried on,  or  from  such  room  to  any  base- 
ment or  cellar,  chamber  or  attic,  shall  be 
kept  securely  closed  and  locked  on  said 
first  day  of  the  week."  Its  3d  section 
(§  933a3)  provides  that  any  person,  his 
agent  or  employee,  violating  the  1st  sec- 
tion, "shall  on  conviction  be  fined  not  less 
than  $50  nor  more  than  $250,  and  be  im- 
prisoned in  the  county  jail  not  less  than  six 
months  nor  more  than  twelve  months; 
and  such  violation  by  an  agent  or  employee 
shall  be  deemed  an  offense  as  well  by  the 
principal  or  employer,  and  they  may  be 
indicted  for  the  same  either  jointly  or 
separately.  The  court  before  which  such 
conviction  is  had  shall,  as  a  part  of  its 
judgment,  revoke  the  license  granted  for 
the  sale  of  spirituous  liquors  on  said  prem- 
ises and  shall  order  that  said  room  and 
premises  shall  not  be  used  for  the  sale,  stor- 
age, or  manufacture  of  such  liquors  for  one 
year  from  and  after  such  conviction."  Un- 
der this  James  R.  Woodward  was  indicted 
in  the  circuit  court  of  Randolph  county; 
the  indictment  charging  that,  having  a 
state  license  to  sell  at  retail  spirituous 
liquors,  he  did,  in  a  certain  room  in  which 
he  sold  and  kept  for  sale  spirituous  li- 
quors, "unlawfully  unlock  and  open  the 
said  room  and  enter  therein  on  the  morn- 
ing of  said  day,  being  the  first  day  of  the 
week,  commonly  called  Sunday."  Wood- 
ward was  found  guilty  by  a  jury,  and  the 
judgment  was  that  he  pay  a  fine  of  $50 
and  be  confined  in  jail  six  months,  and  that 
his  liquor  license  be  revoked,  and  that  the 
room  where  he  sold  and  kept  liquors  for 
sale  should  not  be  used  for  the  sale,  stor- 
age, or  manufacture  of  such  liquor  for  one 
year  after  the  date  of  the  judgment. 

The  defendant  moved  the  court  to  quash 
the  indictment,  and  for  a  new  trial;  but  the 
court  overruled  the  motions.  In  his  motion 
to  quash  the  indictment  he  suggested  that 
the  statute  is  contrary  to  the  14th  Amend- 
ment of  the  Federal  Constitution  and  §  10 
of  article  3  of  the  state  Constitution  (Code 
1906,  p.  11.),  both  providing  that  no  person 
shall  be  deprived  of  life,  liberty,  or  prop- 
erty without  due  process  of  law.  We  can- 
not see  that  the  statute  is  obnpxious  to 
that  objection.  It  provides  for  the  ordi- 
nary process  of  law  by  conviction  on  trial 
upon  indictment.  I  need  not  cite  authority 
to  show  that  this  is  due  process  of  law. 
Surely,  so  far  as  fine  and  imprisonment  are 
concerned,  under  our  Constitution  he  must 
be  indicted  and  tried  by  his  peers.  This  is 
30  L.R.A.(N.S.) 


in  the  highest  sense  due  process  of  law, 
under  which  even  life  may  be  taken.  We 
do  not  think  that  that  feature  of  the  stat- 
ute which  commands  the  court,  on  convic- 
tion, to  revoke  the  liquor  license  and  to 
close  the  place  of  sale,  is  any  more  open 
to  constitutional  objection,  since  that  is  a 
part  of  the  penalty  prescribed  by  the  stat- 
ute for  the  offense,  and  is  inflicted  only 
after  due  process  has  been  had.  This  mat- 
ter falls  under  the  rule  that  the  legislature 
is  clothed  with  power  well  nigh  unlimited  to 
define  crimes  and  ^  their  punishment. 
So  its  enactments  do  not  deprive  of  life, 
liberty,  or  property  without  due  process  of 
law  and  the  judgment  of  a  man's  peers, 
its  will  is  absolute.  It  can  take  life,  it 
can  take  liberty,  it  can  take  property,  for 
crime.  "The  legislatures  of  the  different 
states  have  the  inherent  power  to  prohibit 
and  punish  any  act  as  a  crime,  provided 
they  do  not  violate  the  restrictions  of  the 
state  and  Federal  Constitutions;  and  the 
courts  cannot  look  further  into  the  pro- 
priety of  a  penal  statute  than  to  ascertain 
whether  the  legislature  had  the  power  to 
enact  it."  12  Cyc.  Law  &  Proc  p.  136. 
"The  power  of  the  state  to  impose  fines  and 
penalties  for  a  violation  of  its  statutory 
requirements  is  coeval  with  government." 
Missouri  P.  R.  Co.  v.  Humes,  115  U.  S. 
512,  29  L.  ed.  463,  6  Sup.  Ct.  Rep.  110. 
The  legislature  is  ordinarily  the  judge  of 
the  expediency  of  creating  new  crimes,  and 
of  prescribing  penalties,  whether  light  or 
severe.  Com.  v.  Murphy,  165  Mass.  66, 
30  L.  R.  A.  734,  52  Am.  St.  Rep.  496,  42 
N.  E.  504,  10  Am.  Crim.  Rep.  67;  Southern 
Exp.  Co.  V.  Com.  92  Va.  66,  41  L.R.A.  436, 
22  S.  E.  809.  For  such  a  fundamental 
proposition  I  need  cite  no  further  authority. 
As  to  that  feature  of  the  act  forfeiting  li- 
cense and  closing  the  saloon,  it  falls  under 
the  power  to  punish  after  conviction.  It 
is  a  forfeiture  which  may  as  validly  be 
enacted  as  the  imposition  of  imprisonment 
and  forfeiture  of  money.  The  power  of  the 
legislature  to  declare  what  are  nuisances 
and  to  authorize  their  removal  is  estab- 
lished clearly  by  authority.  Lawton  y. 
Steele,  152  *U.  S.  133,  38  L.  ed.  385,  14  Sup. 
Ct.  Rep.  499;  Mugler  v.  Kansas,  123  U.  S. 
623,  31  L.  ed.  205,  8  Sup.  Ct.  Rep.  273; 
Kidd  v.  Pearson,  128  U.  S.  1,  32  L.  ed.  346, 
2  Inters.  Com.  Rep.  232,  9  Sup.  Ct.  Rep. 
6;  Kirkland  v.  State,  72  Ark.  171,  78  S.  W. 
770,  65  L.R.A.  76,  105  Am.  St.  Rep.  25, 
2  A.  &  E.  Ann.  Cas.  242,  and  note,  U  fall 
on  this  subject. 

Where  Woodward  accepted  his  license,  he 
accepted  it  subject  to  legal  regulations,  and 
surely,  for  a  violation  of  the  law,  the  leg- 
islature coiild  declare  its  forfeiture,     AaO 
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BO  it  might  authorize  the  closing  of  the 
saloon,  as  the  instrument  used  in  the  vio- 
lation of  the  law.  Statutes  providing  for- 
feiture of  liquor  licenses  are  numerous  and 
constitutional.  Fines  may  be  imposed,  and 
this  is  a  fine  levied  on  a  specific  article, 
instead  of  the  offender's  estate  at  large. 
The  power  is  universally  conceded,  says 
Bishop's  Statutory  Crimes,  §§  993,  1056. 
So  license  may  be  revoked.  Id.,  §  1003a. 
Our  very  Constitution  gives  the  state  power 
to  deal  with  the  evii  resulting  from  intox- 
icating liquors,  in  the  provision  that  "laws 
may  be  passed  regulating  or  prohibiting  the 
sale  of  intoxicating  liquors  within  the 
limits  of  this  state."  Article  €,  §  46  (page 
Ixiii.).  This  is  a  very  great  power;  it  is 
hard  to  say  where  its  limits  are.  It  may 
make  any  kind  of  regulations  in  the  wis- 
dom of  the  legislature  adapted  to  regula- 
tion. This  power  falls  within  the  great 
police  power  so  widespread  and  so  neces- 
sary to  a  state  government.  Though  couu- 
sel  for  Woodward  made  the  suggestion  in 
the  motion  to  quash  the  indictment,  that 
the  act  deprived  of  life,  liberty,  and  prop- 
erty without  due  process,  he  seems  bot  to 
rely  on  it,  as  he  does  not  pursue  it  in  his 
brief.  He  seems  rather  to  base  his  charge 
of  unconstitutionality  on  that  }>rovision  of 
the  Constitution  of  the  state  (article  3,  §  5, 
p.  1.)  saying  that  "excessive  bail  shall  not 
be  required,  nor  excessive  fines  imposed, 
nor  cruel  and  unusual  punishment  infiicted. 
Penalties  shall  be  proportioned  to  the  char- 
acter and  degree  of  the  oflfense."  What  is 
meant  by  the  provision  against  cruel  and 
unusual  punishment?  It  is  hard  to  say 
definitely.  Here  is  something  prohibited, 
and,  in  order  to  say  what  this  is,  we  must 
revert  to  the  past  to  ascertain  what  is  the 
evil  to  be  remedied.  Within  the  pale  of 
due  process,  the  legislature  has  'power  to 
define  crimes  and  fix  punishments,  great 
though  they  may  be,  limited  only  by  the 
provision  that  they  shall  not  be  cruel  or 
unusual  or  disproportionate  to  the  charac- 
ter of  the  ofi'ense. 

Going  back  to  ascertain  what  was  intend- 
ed by  this  constitutional  provision,  the  his- 
tory of  the  law  tells  us  of  the  terrible  pmi- 
ishment  visited  by  the  ancient  law  upon 
convict  criminals.  In  our  days  of  advanced 
Christianity  and  civilization,  this  review  is 
most  interesting,  yet  shocking  and  heart 
rending.  Take  the  case  of  treason.  Black- 
stone  says  (bk.  4,  p.  92)  that  "the  punish- 
ment of  high  treason  in  general  is  very 
solemn  and  terrible:  1.  That  the  offender 
be  drawn  to  the  gallows,  and  not  be  car- 
ried or  walk,  though  usually  (by  conniv- 
ance, at  length  ripened  by  humanity  into 
law)  a  sledge  or  hurdle  is  allowed,  to  pre- 
serve the  offender  from  the  extreme  tor- 
30  L.R.A.(N.S.) 


ment  of  being  dragged  on  the  ground  or 
pavement.     2.  That  he  be  hanged  by  the 
neck   and   then   cut   down   alive.     3.  That 
his  entrails  be  taken  out  and  burned  while 
he  is  yet  alive.     4.     That  his  head  be  cut 
off.    5.  That  his  body  be  divided  into  four 
parts.     6.  That  his  head  and  quarters  be 
at  the  King's  disposal."    Blackstone,  bk.  4, 
p.   327,   says:    "The   English   judgment   of 
penance  for  standing  mute  was  as  follows: 
That  the  prisoner  be  remanded  to  the  pris- 
on from  whence  he  came,  and  put  into  a 
low,  dark  chamber,  and  there  be  laid  on 
his  back  on  the  bare  floor,  naked,  unless 
where  decency  forbids;  that  there  be  placed 
upon  his  body  as  great  a  weight  of  iron 
as  he  could -bear,  and  more;  that  he  have 
no  sustenance,  save  only,  on  the  first  day, 
three  morsels  of  the  worst  bread,  and,  on 
the  second  day,  three  draughts  of  standing 
water,  that  should  be  nearest  to  the  prison 
door;  and  in  this  situation  this  should  be 
alternately   his   diet   till   he   died,   or    (as 
anciently    the   judgment   ran)    till   he   an- 
swered."     This    horrible    punishment    was 
called  in  old  English  law,  in  law  French. 
peine     forte     et     dure.      In     case     of     a 
woman  her  judgment  is  to  be  drawn  and 
burnt,   as   well    in   high   treason    as    petit 
treason,    and    she    is    neither    hanged    nor 
beheaded.     She  was  on  account  of  sex  re- 
lieved   from    exposure   of    disembowelment 
and  being  cut  into  four  pieces.    Blackstone 
says    (bk.  4,  p.  377) :   "Some  punishments 
consist  in  exile  or  banishment,  by  abjura- 
tion of  the  realm,  or  transporation ;  others 
in  loss  of  liberty,  by  perpetual  or  tempo- 
rary imprisonment  some  extend  to  confis- 
cation, by  forfeiture  of  lands  or  movables, 
or  both,  or  of  the  profits  of  lands  for  life; 
others  induce  a  disability  of  holding  offices 
or  employments,  being  heirs,  executors,  and 
the  like;   some,  though  rarely,  occasion  a 
mutilation  or  dismembering,  by  cutting  off 
the  hand  or  ears;  others  fix  a  lasting  stig- 
ma on  the  offender,  by  slitting  the  nostrils 
or  branding  in  the  hand  or  cheek;  some  are 
merely  pecuniary,  by  stated  or  discretion- 
ary fines;  and,  lastly,  there  are  others  that 
consist     principally     in     their     ignominy 
though  most  of  them  are  mixed  with  some 
degree    of    corporal    pain,    and    these    are 
inflicted   chiefly  for  such  crimes  as  either 
arise  from  indigence,  or  render  even  opu- 
lence  disgraceful,   such   as   whipping,   hard 
labor  in  the  house  of  correction  or  other- 
wise, the  pillory,  the  stocks,  and  the  duck- 
ing stool."    What  was  meant  by  "drawing" 
was   tying  the   culprit's   feet  to  a  horse's 
tail  and  dragging  him  along  the  ground  to 
the  gallows.     For  this  drawing  the  English 
had  Bible  precedent,  as  we  find  in  Shars- 
wood's  Blackstone,  bk.  4,  p.  93,  note:  "This 
punishment  for  treason,  Sir  Edward  Coke 
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tells  us,  is  warranted  by  divers  examples 
in  Scripture;  for  Joab  was  drawn,  Bithan 
was  hanged,  Judas  was  emboweled,  and  so 
of  the  rest.'*  It  was  the  infliction  of  such 
cruel  judgments  in  the  days  of  the  tyrant 
Stuarts  that  caused  the  insertion  in  the 
English  Bill  of  Rights  in  1688  of  this 
clause,  and  caused  its  presence  in  American 
Constitutions,  national  and  state.  But  it 
refers  only  to  punishment  of  such  cruel 
character.  It  does .  not  trench  upon  that 
wide  power  of  the  legislature  to  say  what 
are  oflTenses  and  fix  their  punishment,  *'so 
long  as  they  do  not  provide  cruel  and  un- 
usual punishments,  such  as  disgraced  the 
civilization  of  former  ages,  and  make  one 
shudder  with  horror  to  read  of  them,  such  as 
drawing,  quartering,  and  burning."  Whitten 
V.  State,  47  Ga.  301.  A  free  colored  man  was 
convicted  of  larceny  of  $100,  and  was  sen- 
tenced to  receive  39  stripes  on  his  bare 
back,  and  be  sold  as  a  slave,  and  trans- 
ported and  banished  beyond  the  limits  of 
the  United  States.  A  statute  authorized 
that  severe  punishment.  The  general  court 
of  Virginia  said  that  the  constitutional 
provision  was  not  designed  to  control  the 
legislative  right  ''to  determine  ad  libitum 
upon  the  adequacy  of  punishment,  but  is 
merely  applicable  to  the  modes  of  punish- 
ment." Aldridge  v.  Com.  2  Va.  Cas.  447. 
A  man  was  convicted  of  keeping  a  gaming 
table.  Under  statute  he  was  subject  to 
punishment  of  imprisonment  in  the  jail  not 
less  than  one  month  nor  more  than  six,  on 
low,  course  diet,  and  punished  with  stripes 
to  be  inflicted  at  one  or  different  times.  It 
was  held  that  the  act  was  not  repugnant 
to  the  Bill  of  Rights,  and  that  whipping 
was  not  an  "unusual"  punishment  in  the 
constitutional  sense,  though  it  might  con- 
sist of  several  whippings.  Com.  v.  Wyatt,  6 
Rand.    (Va.)    694. 

How  can  we  say  that  the  statute  before 
us  inflicts  cruel  punishment  when  our  stat- 
utes have  punished  with  death,  lifelong  im- 
prisonment, and  fines,  and  forfeiture  of  in- 
struments of  crime  through  centuries?  No- 
body can  question  their  validity.  Inflict- 
ing death  by  electricity  is  unusual,  in  a 
sense,  a  new  mode,  but  held  not  contrary 
to  the  prohibition;  not  as  cruel  as  hanging, 
which  is  surely  not  prohibited.  Re  Kemm- 
ler,  136  U.  S.  436,  446,  34  L.  ed.  519,  523, 
10  Sup.  Ct.  Rep.  930.  The  court  said  pun- 
ishments are  cruel  when  they  involve  tor- 
ture or  lingering  death,  but  punishment 
bv  death  is  not  such.  In  Wilkerson  v. 
Utah,  99  U.  S.  130,  135,  25  L.  ed.  345,  347, 
it  was  held  that  execution  of  death  sen- 
tence by  shooting  does  not  violate  this 
clause.  The  statute  punished  murder  by 
death,  by  shooting,  hanging,  or  beheading. 
it  was  held  not  to  be  invalid.  It  does  not 
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clearly  -appear  that  the  court  would  have 
approved  the  sentence,  if  there  had  been 
judgment  by  beheading,  but  did  not  con- 
demn the  act.  Beheading  would  be  no 
more  cruel  than  hanging,  not  so  much  so. 
The  court  said:  '^Difficulty  would  attend 
the  effort  to  define  with  exactness  the  ex- 
tent of  the  constitutional  provision  which 
provides  that  cruel  and  unusual  punish- 
ments shall  not  be  inflicted;  but  it  is  safe 
to  affirm  that  punishments  of  torture,  such 
aa  those  mentioned  by  the  commentator 
referred  to,  and  all  others  in  the  same  line 
of  unnecessary  cruelty,  are  forbidden 
by  that  amendment  to  the  Constitution. 
Cooley,  Const.  Lim.  4th  ed.  408;  Wharton, 
Crim.  Law,  7th  ed.  §  3405."  The  provision 
does  not  affect  legislation  providing  impris- 
onment for  life  or  years,  or  death  by  hang- 
ing or  electrocution,  and  if  it  did,  the  laws 
for  the  punishment  of  crime  would  give  no 
security.  Hobbs  v.  State,  133  Ind.  408,  18 
L.  R.  A.  774,  32  N.  E.  1019.  This  interdict 
applies  to  such  punishment  as  amounts  to 
torture,  like  drawing,  quartering,  burning 
at  stake,  cutting  off  nose,  arms,  or  limbs, 
starving  to  death,  or  such  as  were  inflicted 
by  the  act  of  Parliament  in  22  Henry  VIII., 
whereby  the  prisoner  was  ordered  to  be 
thrown  into  boiling  water  and  boiled  to 
death  for  poisoning.  State  v.  Williams,  77 
Mo.  310.  The  word  "cruel,"  as  used  in  the 
Constitution,  was  intended  to  prohibit  tor- 
ture, agonizing  punishment,  but  never  in- 
tended to  "abridge  or  limit  the  selection 
by  the  lawmaking  power  of  such  kind  of 
punishment  as  was.  deemed  most  effective  in 
the  punishment  and  suppression  of  crime." 
Garcia  v.  Territory,  1  N.  M.  415.  See  35 
L.R.A.  561,  for  a  tine  collection  of  au- 
thorities upon  this  subject.  The  late  case 
of  Weems  v.  United  States,  217  U.  S.  349, 
54  L.  ed.  793,  30  Sup.  Ct.  Rep.  544,  discusses 
this  subject,  and  it  is  there  said  that  the 
provision  in  question  is  intended  to  veto 
statutes  inflicting  such  cruel  punishments 
as  had  been  inflicted  in  England  above  men- 
tioned. The  same  principle  will  be  found 
stated  in  O'Neil  v.  Vermont,  144  U.  S.  323, 
36  L.  ed.  450,  12  Sup.  Ct.  Rep.  693.  In 
short,  the  text  writers  and  cases  say  that 
the  clause  is  aimed  at  those  ancient  pun- 
ishments, those  horrible,  inhuman,  barba- 
rous inflictions.  We  can  by  no  means  say 
that  the  statute  before  us  falls  under  this 
ban. 

So  I  conclude  that  this  act  does  not  vio- 
late the  Constitution  in  its  injunction 
against  "cruel  and  unusual  punishment." 
When  the  court  said,  in  the  Aldridge  Case, 
that  the  provision  was  not  designed  to  <x)n- 
trol  the  legislature  in  determining  at  its 
pleasure  upon  the  adequacy  of  the  punish- 
ment, but  merely  aa  to  the  modes  of  pun- 
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ishment,  it  is  possibly  right,  because  the 
Virginia  Bill  of  Rights  prohibited  cruel  and 
unusual  punishments,  but  did  not  contain 
those  words  in  our  Constitution:  *Tenal- 
ties  shall  be  proportioned  to  the  character 
and  degree  of  the  offense."  This  certain- 
ly does  not  only,  if  at  all,  refer  to  the 
mode  of  punishment,  but  to  the  degree, 
extent,  and  quality.  Even  without  such  a 
clause,  under  the  words  ''cruel  and  unu- 
sual," it  has  been  held  that  imprisonment 
for  too  long  a  time,  though  imprisonment 
is  not  cruel  or  unusual,  is  forbidden  by 
those  two  words.  Weems  Case,  supra. 
Surely,  under  our  Constitution  fines  so  ex- 
cessive, imprisonment  so  long,  looking  to 
the  offense,  as  to  shock  our  feelings  of  hu- 
manity, conscience,  justice,  and  mercy, 
would  be  branded  by  this  clause.  I  suppose 
that  a  sentence  for  years  to  the  peniten- 
tiary for  assault  and  battery  attended  with 
no  serious  results,  or  long  imprisonment 
in  jail  for  profane  swearing,  would  fall 
under  that  clause.  But  it  is  established 
everywhere  that  the  legislature  has  large 
discretion  as  to  punishment  in  kind  and 
degree.  Can  we  say  that  this  act,  which 
fixes  punishment  at  a  fine  of  from  $50  to 
$250  and  imprisonment  from  six  months  to 
one  year,  is  so  disproportionate  to  the  of- 
fense as  to  be  unconstitutional?  Counsel 
says  that  it  is  unusual  and  severe  and 
drastic  Drastic  and  severe  it  is,  but  not 
beyond  the  scope  of  legislative  authority. 
The  evident  purpose  of  the  new  statute  is 
to  protect  Sunday  from  profanation  and 
desecration  by  not  only  carrying  on  a  busi- 
ness, but  from  drunkenness.  Through  the 
centuries  Sunday  has  been  protected  from 
secular  business  and  desecration  by  stat- 
utes of  more  or  less  severity.  The  great 
majority  of  people  whether  members  of 
the  church  or  not,  regard  Sunday  as  a  day 
of  rest  and  peace  and  holiness,  and  approve 
laws  to  protect  it  from  desecration.  Of 
course,  the  open  saloon  would  signally  op- 
erate to  its  profanation.  We  cannot  there- 
fore say  that  this  statute  imposes  for  this 
offense  a  punishment  disproportionate  to 
it.  We  cannot  thus  deny  the  power  of  the 
legislature.  As  said  in  the  Weems  Case: 
"We  disclaim  the  right  to  assert  a  judg- 
ment against  that  of  the  legislature,  of  the 
expediency  of  the  laws,  or  the  right  to  op- 
pose the  judicial  power  to  the  legislative 
power  to  define  crimes  and  fix  their  pun- 
ishment, unless  that  power  encounters  in 
its  exercise  a  constitutional  prohibition.  In 
such  case,  not  our  discretion,  but  our  legal 
duty,  strictly  defined  and  imperative  in  its 
direction,  is  invoked.  Then  the  legislative 
power  is  brought  to  the  judgment  of  a  pow- 
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er  superior  to  it  for  the  instant.  And  for 
the  proper  exercise  of  such  power,  there 
must  be  a  comprehension  of  all  that  the 
legislature  did  or  could  take  into  account; 
that  is,  a  consideration  of  the  mischief  and 
the  remedy.  However,  there  is  a-  certain 
subordination  of  the  judiciary  to  the  legis- 
lature. The  function  of  the  legislature  is 
primary,  its  exercises  fortified  by  presump- 
tions of  right  and  legality,  and  is  not  to  be 
interfered  with  lightly,  nor  by  any  judicial 
conception  of  their  wisdom  or  propriety. 
They  have  no  limitation,  we  repeat,  but 
constitutional  ones,  and  what  those  are  the 
judiciary  must  judge.  We  have  expressed 
these  elementary  truths  to  avoid  the  mis- 
apprehension that  we  do  not  recognize  to 
the  fullest  the  wide  range  of  power  that  the 
legislature  possesses  to  adapt  its  penal  laws 
to  conditions  as  they  may  exist,  and  punish 
the  crimes  of  men  according  to  their  forma 
and  frequency." 

The  legislature  has  a  wide  power  and  has 
established  wide  practice  in  dealing  with 
the  evil  of  intoxicating  liquors.  All  over 
the  Union  for  years  and  years  statute  law 
has  been  growing  more  and  more  rigid 
and  rigorous,  and  peculiarly  in  late  years. 
This  is  so  much  the  case  that  many  people 
say  that  these  laws  are  so  rigid  and  com- 
prehensive and  severe  as  to  amount  to  in- 
justice, seeing  that  license  is  granted  on 
payment  of  heavy  taxes,  and  the  privilege 
so  restricted  as  to  sometimes  render  the 
business  practically  unprofitable;  but  the 
legislatures  look  upon  the  sale  of  intoxi- 
cating liquors  as  an  evil,  as  we  are  bound 
to  say  from  a  view  of  the  large  volume 
of  statute  law  of  the  different  states. 

It  occurred  to  me  that  this  act  might  be 
unconstitutional  on  the  treory  that  it  vio^ 
lates  constitutional  law  in  prohibiting  to  the 
citizen  his  use  of  his  property  for  innocent 
purposes.  It  says  that  he  shall  not  enter 
the  saloon  for  innocent  purpose,  to  sleep, 
to  cook  his  meals,  to  secure  his  money  from 
theft  forgotten  in  his  drawer,  to  preserve 
his  property  from  leakage  of  water  pipes 
or  from  fire.  It  seems  questionable  to  me 
in  this  respect,  though  not  urged  by  coun- 
sel. The  statute  absolutely  prohibits  any 
use  of  the  room  or  place.  Whether  en- 
trance from  stringent  necessity  would  be 
excused  by  the  incorporation  of  an  excep* 
tion  by  the  courts,  we  do  not  say.  Cases 
differ  as  to  this.  23  Cyc.  Law  &  Proc.  p. 
190.  Perhaps  it  would  be  like  the  case  of 
some  ancient  statute  or  law  which  forbade 
the  drawing  of  blood,  but  which  was  held 
not  to  apply  to  the  surgeon  or  physician 
drawing  blood  to  save  life.     Morganstem 
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V.  Com.  94  Va.  788,  pt.  4,  26  S.  E!  402. 
This  statute  makes  no  express  exception. 
Our  Constitution  gives  express  power  to 
the  legislature  to  either  regulate  or  pro- 
hibit the  sale  of  liquors.  This  is  a  very 
wiae  power,  vesting  the  legislature  with 
plenipotential  powers  to  accomplish  the  end. 
There  is  no  right  in  any  person  to  engage 
in  this  business,  in  such  sense  as  to  remove 
it  irom  legislative  control,  nor  any  vested 
right  in  those  having  license  which  pre- 
vents it  being  afterwards  regulated  or  even 
forbidden  by  statute.    McKinney  v.  Salem, 

77  Ind.  213.  The  state  has  the  right  to  pro- 
hibit, restrict,  or  regulate  all  sales  of  in- 
toxicating liquors,  and  to  inflict  penalties 
therefor  and  for  the  abatement  of  property 
used  for  the  forbidden  purpose.  Kidd  v. 
Pearson,  128  U.  S.  1,  32  L.  ed.  346,  2  Inters. 
Com.  Rep.  232,  9  Sup.  Ct.  Rep.  6;  Mugler 
V.  Kansas,  123  U.  S.  623,  31  L.  ed.  205,  8 
Sup.  Ct.  Rep.  273.  It  may  require  saloons 
to  be  closed  on  certain  days.  There  have 
been  many  decisions  upon  statutes  like  this 
held  constitutional.  Hedderich  y.  State, 
101  Ind.  565,  51  Am.  Rep.  768,  1  N.  E.  47. 
Entering  a  saloon  for  any  purpose,  though 
innocent,  on  Sunday,  has  been  held  to  be  a 
violation  of  such  statute.    Monses  v.  State, 

78  Ga.  110;  Rosenthal  v.  Hobson  (Iowa) 
77  N.  W.  488;  People  v.  Waldvogel,  49  Mich. 
337,  13  N.  W.  620.  Even  to  clean  the 
saloon,  or  though  it  be  an  entrance  to  a 
dwelling.     People  v.  Talbot,  120  Mich.  486, 

79  N.  W.  688,  and  People  v.  Waldvogel, 
supra.  The  offense  consists  in  not  keeping 
the  saloon  closed  on  Sunday,  and  it  is  not 
material  whether  or  not  any  sales  are 
made,  nor  what  is  the  saloon  keeper's  in- 
tent in  not  keeping  it  closed,  nor  whether 
anyone  was  seen  to  enter  or  depart  from 
it.  State  V.  Schell,  22  S.  D.  340,  117  N.  W. 
505;  State  v.  Fairchild,  22  S.  D.  343,  117 
N.  W.  506;  Black,  Intoxicating  Liquors, 
393.  If  he  keep  it  open  but  for  a  moment, 
it  is  a  violation  of  the  statute;  and  there 
is  no  purpose  for  which  the  statute  author- 
izes it  to  be  open,  as  held  in  Monses  v. 
State,  supra,  and  Klug  v.  State,  77  Ga.  734, 
and  Kroer  v.  People,  78  111.  294. 

So  our  conclusion  is  that  we  cannot  hold 
as  unconstitutional  the  1st  and  3d  sections 
of  the  act  creating  the  offense  and  Imposing 
the  penalty.  The  case  does  not  involve  the 
2d  section  authorizing  officers  to  close 
places  conducted  in  violation  of  the  act, 
and  authorizing  officers  to  arrest  without 
warrjtnt.  We  say  nothing  as  to  that  sec- 
tion; it  being  separate  and  distinct  from 
the  other,  and  not  involved  in  this  case. 

We  affirm  the  judgment. 
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UNITED     STATES    CIRCUIT    COURT 
OF  APPEIALS,  SIXTH  CIRCUIT. 

HUELIN6  DAVIS,  Claimant,  Appt, 

T. 

LOUISVILLE  TRUST  COMPANY,  Trustee 
in  Bankruptcy  of  Howe  Manufacturing 
Company,  et  al. 

(—  C.  C.  A.  — ,  181  Fed.  10.) 

Evidence  —  report  to  mercantile  agency 

—  admissibility  of  record. 

1.  A  report  made  by  an  agent  of  a  mer- 
cantile corporation  to  it,  as  to  the  financial 
standing  of  a  merchant  which  he  had  been 
sent  to  investigate,  and  placed  on  file  in 
due  course  of  business,  is  admissible  as 
evidence  of  facts  which  he  learned  at  the 
time,  although  he  has  since  deceased. 

Same  —  methods  In  mercantile  agen- 
cies. 

2.  Although  courts  take  judicial  notice  of 
the  methods  of  mercantile  agencies,  this 
knowledge  may  be  supplemented  respect- 
ing disputed  methods  of  business  by  the 
testimony  of  experienced  officers  of  the 
agencies  themselves. 

Frand  —  right  to  rely  on  report  to  mer- 
cantile agency. 

3.  One  securing  information  as  to  the 
standing  of  a  corporation  desirous  of  dis- 
posing of  some  of  its  tttasury  stock, 
through  a  subscriber  to  a  mercantile  agency 
to  which  such  corjwration  had  furnished 
such  information,  may,  although  he  himself 
has  no  contractual  relations  with  the 
agency,  rely  thereon  in  purchasing  stock 
from  the  corporation,  and,  in  case  the  in- 
formation was  erroneous,  may  rescind  the 
contract. 

Same  —  report  of  corporate  condition 

—  intent. 

4.  A  report  by  the  president  of  a  corpora- 
tion which  is  desirous  of  selling  stock  to 
a  mercantile  agency,  which  falsely  states 
the  amount  of  stock  subscribed  and  tlie 
amount  of  capital  paid  in,  and  makes  an 
unwarranted  forecast  as  to  the  payment 
of  the  remainder,  must  be  treated  as  hav- 
ing been  designed  fraudulently  to  influence 
the  purchase  of  stock. 

Note.  —  Although  there  are  many  cases 
using  general  language  to  the  effect  that, 
if  a  person  makes  to  a  mercantile  agency 
a  statement  as  to  his  pecuniary  condition 
known  to  him  to  be  false,  for  the  purpose 
of  procuring  credit,  such  a  false  statement 
is  fraudulent  as  to  persons  who  deal  with 
him  in  reliance  on  such  representation, 
aside  from  Davis  v.  Louisville  Trust  Co. 
and  Irish- American  Bank  v.  Ludlum,  49 
Minn.  344,  51  N.  W.  1046,  sufficiently  set 
out  in  the  former  case,  no  cases  have  been 
found  where  the  court  expressly  pasbcd 
upon  the  question  whether  a  statement  to 
a  mercantile  agency  can  be  regarded  as  ad- 
dressed to  persons  who  are  not  subscribers 
or  patrons  of  the  agencv.  > 
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liaclies  —  delay  In  rescinding   fraudu- 
lent contract. 

5.  Three  years'  delay  by  one  fraudulent- 
ly induced  to  purchase  stock  of  a  corpora- 
tion, in  taking  steps  to  rescind  his  contract, 
will  not  defeat  the  right  on  the  ground  of 
laches,  in  favor  of  creditors  having  notice 
of  his  claim. 

Same  —  knowledge  of  fraud. 

61  One  defrauded  into  purchasing  stock 
of  a  corporation  cannot  be  charged  with 
laches  wnich  will  preclude  his  rescinding 
his  contract  until  he  has  knowledge  of  the 
fraud,  or  knowledge  should  be  imputed  to 
him  because  of  suspicious  circumstances 
which  he  failed  to  pursue  after  receiving 
notice  of  them. 

Judgment  —  absence  of  issues  —  right 
to  enter. 

7.  A  claim  against  the  assets  of  an  in- 
solvent corporation,  based  upon  a  fraudu- 
lent sale  by  it  of  its  stock,  cannot,  in  the 
bankruptcy  proceedings  against  it,  be  given 
preference  to  claims  of  other  creditors,  al- 
though they  are  officers  of  the  corporation 
and  parties  to  the  fraud,  and  become  par- 
ties to  the  proceeding,  where  no  issues  are 
made  presenting  the  question  of  priority  to 
the  court. 

(July  13,  1910.) 

APPEAL  by  Hueling  Davis  from  an  order 
of  the  District  Court  of  the  United 
States  for  the  Western  District  of  Kentucky, 
disallowing  his  claim  against  the  bankruptcy 
estate  of  the  Howe  Manufacturing  Com- 
pany.   Reversed. 

.Statement      by     Warrington,      Circuit 
Judge : 

This  is  an  appeal  from  an  order  entered 
in  the  court  below  April  9,  1908,  rejecting 
a  claim  of  Davis,  appellant,  against  the 
Howe  Manufacturing  Company,  bankrupt, 
for  $5,000  and  interest.  The  company  was 
adjudicated  a  bankrupt  December  22,  1906, 
and  the  Louisville  Trust  Company,  one  of 
the  appellees,  was  thereafter  appointed 
trustee.  The  claim  grows  out  of  a  pur- 
chase by  Davis  of  fifty  shares  of  the  par 
value  of  $100  each  of  the  capital  stock 
of  the  bankrupt.  In  his  original  and  amend- 
ed proofs  of  claim,  Davis  alleges  that  he  sub- 
scribed for  the  stock  and  paid  its  par  value 
in  cash  to  the  company  in  reliance  upon 
the  truth  of  certain  representations  made 
by  the  company  through  its  president  and 
vice  president,  who  were  also  directors; 
that  these  representations  were  false  and 
fraudulent,  and  made  for  the  purpose  of 
inducing  him  to  purchase  the  stock;  that 
upon  discovery  of  the  fraud,  he  repudiated 
and  rescinded  the  contract,  tendered  to  the 
company  the  certificates  repre.'ienting  the 
stock,  and  demanded  payment  of  the  price 
with  interest,  which  was  refused. 
30  l-,R.A.(N,SO 


Th^  alleged  false  representations  consist 
of  two  classes.  The  first  class  is  said  to 
be  comprised  in  a  report  made  by  Ben  Howe, 
as  president  of  the  company,  to  R.  G.  Dun 
&  Company,  a  mercantile  agency,  then  main- 
taining an  office  in  Louisville.  The  other 
class  is  claimed  to  have  been  made  principal- 
ly, if  not  wholly,  by  T.  L.  Jefferson,  as  vice 
president  and  director  of  the  company, 
through  a  letter  written  to  a  Mr.  Chess, 
and  through  statements  made  by  Jefferson 
both  to  Chess  and  Davis.  A  copy  of  the 
report  to  Dun  &  Company,  as  well  as  the 
letter  written  by  Jefferson  to  Chess,  were 
placed  in  the  hands  of  Davis  before  he  pur- 
chased. These  representations  related  to 
the  financial  condition  of  the  bankrupt  com- 
pany and  also  of  another  company  bearing 
the  same  name,  the  assets  and  good  will  of 
which  had  been  purchased  and  taken  over 
by  the  new  company.  It  is  not  necessary 
set  out  more  than  the  substance  of  the 
statements  said  to  have  been  made,  or  the 
evidence  offered  in  support  and  denial  of 
the  contentions  made  by  the  respective  par- 
ties. 

In  addition  to  what  will  be  found  in  the 
opinion,  it  is  sufficient  to  state  here  that 
the  present  controversy  begins  with  negotia- 
tions had  in  July,  1903,  between  Davis  and 
Howe,  whereby  Davis  was  to  take  stock 
and  Howe  was  to  give  him  employment  in 
the  company,  and  that  Davis  thereupon  bor- 
rowed •  of  Chess  $2,500  and  of  Llewellyn 
Smith  the  same  siun,  giving  to  them  his 
notes  and  using  the  money  in  buying  the 
stock.  Davis  was  given  employment  in  the 
company  and  continued  therein  in  several 
capacities  for  a  period  of  nearly  three  years, 
and  received  from  the  company  compensa- 
tion of  about  $3,000,  when  at  the  close  of 
April,  1906,  he  claims  to  have  mada  dis- 
coveries which  caused  him  to  quit  the  em- 
ploy of  the  company.  He  testified  that  he 
suspected  financial  difficulty  in  the  affairs  of 
the  company  in  March  of  that  year,  through 
knowledge  he  obtained  of  a  proposed  con- 
tract— called  a  "four-cornered  agreement" 
— to  which  the  company,  a  "syndicate,"  the 
Western  National  Bank,  and  Jefferson  were 
to  be  parties,  designed  in  some  way  to  aid 
Jefferson,  if  not  the  company  itself.  This 
resulted  in  an  investigation  and  the  discov- 
ery claimed  to  have  been  made  by  Davis  up- 
on which  he  bases  his  contention  that  iie 
was  entitled  to  rescind.  He  insists  furtfier 
that  his  right  extends  not  only  to  proving  a 
general  claim  for  $5,000,  but  also  to  priority 
over  certain  of  the  creditors,  if  not  all  of 
them  in  the  assets  of  the  bankrupt.  The 
particular  creditors  against  whom  the 
claim  of  priority  is  made  are  Jefferson, 
the  Western  National  Bank  of  Louisville, 
and  Ben  Howe,  both  individually  and  as  as- 
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signee  of  certain  claims  of  creditors  of  the 
bankrupt.  The  claims  of  Davis  in  both  the 
respects  last  mentioned  were  allowed  by  the 
referee,  but  the  orders  in  that  behalf  were 
reversed  and  set  aside  by  the  court  below. 

Argued  before  Severens,  Warrington,  and 
Knappen,  Circuit  Judges. 

Messrs.  Helm  Bruce  and  Percy  X. 
Booth,  for  appellant: 

A  statement  made  to  a  mercantile  agency 
may  be  relied  upon  as  a  basis  of  credit, 
and  will  be  misrepresentation  upon  which 
an  action  may  be  brought,  if  it  be  false. 

National  Bank  v.  Illinois  &  W.  Lumber 
Co.  301  Wis.  247,  77  N.  W.  185;  Re  Ep- 
stein, 109  Fed.  874;  Re  Weil,  111  Fed. 
897;  Bliss  v.  Sickles,  142  N.  Y.  647,  36 
N.  E.  1064;  Loveland,  Bankr.  3d  ed.  pp. 
452,  453;  Smith,  pp.  171,  173. 

The  record  of  R.  G.  Dun  &  Company, 
made  by  its  regular  city  reporter,  in  the 
line  of  his  duty,  and  in  the  regular  course 
of  business,  to  wit,  that  of  collecting  and 
recording  information  as  to  the  financial 
condition  of  persons,  is  competent  evidence 
to  prove  the  fact  that  Ben  Howe,  as  presi- 
dent of  the  Howe  Manufacturing  Company, 
made  the  statements  which  that  record  says 
he  made. 

Nicholls  V.  Webb,  8  Wheat.  326,  6  L. 
ed.  628;  Pritt  v.  Fairclough,  3  Campb. 
306;  Price  v.  Torrington,  1  Salk.  286; 
Higham  v.  Ridgway,  10  East,  109,  11  Eng. 
Rul.  Cas.  266;  Hagedorn  v.  Reid,  3  Campb. 
379;  Welsh  v.  Barrett,  16  Mass.  380;  Wash- 
ington Bank  v.  Prescott,  20  Pick.  339; 
Blackburn  v.  Crawford,  3  Wall.  189,  18 
L.  ed.  192;  Kennedy  v.  Doyle,  10  Allen, 
161;  Fisher  v.  New  York,  67  N.  Y.  73;  Le- 
land  V.  Cameron,  31  N.  Y.  115;  Augusta 
V.  Windsor,  19  Me.  317;  Bridgewater  v. 
Roxbury,  64  Conn.  213,  6  Atl.  415;  Abel 
V.  Fitch,  20  Conn.  96;  Walker  v.  Curtis, 
116  Mass.  98;  Meyer  v.  Brown,  130  Mich. 
449,  90  N.  W.  285 ;  Lassone  v.  Boston  &  L.  R. 
Co.  66  N.  H.  346,  17  L.R.A.  526,  24  Atl. 
902;  6  Enc.  Ev.  p.  261;  2  Wigmore,  Ev. 
chap.  61;  Brown  v.  United  States,  73  C.  C. 
A.  187,  142  Fed.  1. 

The  company  is  bound  by  the  representa- 
tions of  its  officer,  Jefferson. 

Oarrison  v.  Technic  Electrical  Works,  66 
N.  J.  Eq.  708,  37  AtL  741 ;  Zang  v.  Adams, 
23  Colo.  '408,  68  Am.  St.  Rep.  249,  48 
Pac.  509;  Anderson  v.  Scott,  70  N.  II. 
350,  47  Atl.  607;  Tyler  v.  Savage,  143  U. 
R.  79,  36  L.  ed.  82,  12  Sup.  Ct.  Rep.  340; 
Rives  V.  Montgomery  South  PL  Road  Co. 
30  Atl.  92;  Walker  v.  Mobile  &  0.  R.  Co. 
34  Miss.  245. 

Davis  is  entitled  to  priority  because  the 
equity  acquired  by  a  party  who  has  been 
misled  is  superior  to  the  interest  in  the 
30  L.R.A.(N.S.) 


same  subject-matter  of  the  one  who  wil- 
fully procured  or  suffered  him  to  be  thus 
misled. 

2  Pom.  Eq.  Jur.  §  686;  Hooper  v.  Central 
Trust  Co.  81  Md.  669,  29  L.R.A.  262,  36 
Atl.  605;  1  Fonbl.  Eq.  64;  Kentucky  Mut. 
Invest.  Co.  v.  Schaefer,  120  Ky.  227,  85 
S.  W.  1098;  Wright  v.  Geo.  W.  McAlpin 
Co.  18  Ky.  L.  Rep.  226,  35  S.  W.  1039. 

A  trustee  in  bankruptcy  is  not  treated 
as  a  bona  fide  purchaser  for  value,  without 
notice,  but  as  occupying  simply  the  position 
of  the  bankrupt. 

Donaldson  v.  Farwell,  93  U.  S.  631,  23 
L.  ed.  993;  Cook  v.  Tullis,  18  Wall.  332,  21 
L.  ed.  933;  Loveland,  Bankr.  p.  419,  §  144; 
Zartman  v.  First  Nat.  Bank,  216  U.  S. 
134,  54  L.  ed.  418,  30  Sup.  Ct.  Rep.  368. 

The  date  from  which  laches  begins  to  run 
is  the  time  when  the  subscriber  is  first 
chargeable  with  notice  that  a  fraud  has 
been  perpetrated  upon  him. 

1  Cook,  Corp.  §§  161,  162. 

The  officers  of  a  corporation,  in  making 
statements  aa  to  the  affairs  and  business 
of  the  corporation,  for  the  purpose  of  in- 
ducing persons  to  contract  with  it,  are 
bound  to  know  the  truth  of  the  facts  which 
they  assert,  and  if  they  make  false  repre- 
sentations, they  cannot  escape  liability  on 
the  ground  gf  fraud  by  saying  that  they 
did  not  know  the  representations  were  false. 

14  Am.  &  Eng.  Enc.  Law,  pp.  95,  96. 

Messrs.  Johnson  &  Hieatt  for  appellee 
Louisville  Trust  Company. 

Mr.  Henry  Burnett  for  appellee  Jeffer- 
son. 

Mr.  Bernard  Flexner  for  appellee  West- 
ern National  Bank. 

Messrs.  Henry  Burnett  and  Bernard 
Flexner  for  appellee  Howe. 

Warrington,  Circuit  Judge,  delivered 
the  opinion  of  the  court: 

The  initial  test  of*  the  validity  of  the 
claim  of  Davis  is  involved  in  important 
questions  of  admissibility  of  evidence.  It 
is  contended  in  the  first  place  that  no  com- 
petent witness  was  produced  to  testify  that 
any  report  of  the  financial  condition  of  the 
company  was  ever  made  to  the  mercantile 
agency;  and,  in  the  next  place,  that  the  in- 
strument exhibited  as  such  a  report  could 
not,  if  received  in  evidence,  be  considered 
as  addressed  to  Davis,  or  as  having  been  in- 
tended to  infiuence  him  or  anyone  else  in 
the  purchase  of  treasury  stock  of  the  bank- 
rupt company.  The  court  below  regarded 
the  report  as  inadmissible,  and  so  declined 
to  consider  it.  This  is  made  the  subject  of 
the  first  assignment  of  error. 

The  paper  was  received  in  evidence  by  the 
referee.  It  was  admittedly  a  copy  of  what 
purported  to  be  a  report  made  by  J.  H. 
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Saunders  as  city  reporter  of  Dun  &  Com- 1 
pany  at  Louisville.  It  was  shown  that  he 
had  occupied  that  position  for  ten  years, 
but  that  he  was  deceased  at  the  time  the 
report  wa«  offered  in  evidence,  and  that 
he  had  made  and  presented  the  writ- 
ing on  June  18,  1903,  to  the  superintend- 
ent of  Dun  ft  Company.  The  material  parts 
of  the  report  are :  An  abstract  of  a  portion 
of  the  articles  of  incorporation  of  the  bank- 
rupt company,  dated  June  1,  1903,  showing 
its  authorized  capital  stock,  $500,000,  its 
succesBorship  to  the  business  of  the  old  com- 
pany, and  names  of  the  subscribers  for  2,430 
shares  of  $100  each  of  the  new  capital  stock, 
and  specifying  the  number  taken  by  each 
subscriber.    It  then  proceeds: 

"Ben  Howe,  the  president,  states  there  has 
been  actually  paid  in  cash  $250,000,  that 
the  assets  consist  of  machinery,  merchandise, 
etc.,  and  that  the  new  company  has  no  in- 
debtedness. He  further  states  that  the  com- 
pany has  purchased  a  wholesale  plumbing 
and  steam  fitting  supply  business,  for  which 
they  paid  $150,000,  and  that  they  have  also 
purchased  another  business  for  a  like 
amount  at  Birmingham,  Alabama,  and, 
while  all  deals  have  been  completed,  they 
are  not  ready  to  make  a  detailed  statement 
of  the  company's  affairs.  It  is  their  inten- 
tion to  elect  three  more  directors.  Claims 
that  the  entire  capital  of  $500,000  will  be 
paid  up  within  the  next  two  weeks.  .  .  . 
It  will  be  seen  that  they  have  not  completed 
their  affairs,  and  just  what  amount  of  ac- 
tual capital  they  have  cannot  be  ascer- 
tained." 

J.  J.  Saunders  testified  that  he  was  then 
manager  of  the  mercantile  agency  at  Louis- 
ville, and  at  the  time  the  report  was  made 
he  was  assistant  manager.  He  further  tes- 
tified that  the  paper  offered  in  evidence 
was  a  "copy  of  the  report  from  our  records," 
production  of  the  original  having  been 
waived,  and  referring  to  what  he  called 
the  "record"  of  the  report  in  question,  he 
further  said  that  his  deceased  brother  was 
the  author  of  the  report;  that  the  records 
show  that  his  brother  had  received  the  state- 
ment contained  in  the  report  and  had  made 
it  a  matter  of  record;  that  "it  was  kept  in 
our  regular  files,  to  be  given  to  anybody 
that  wanted  information  of  that  company 
(the  Howe  Manufacturing  Co.)  at  that 
time;"  and  that  such  statements  "are 
placed  on  record  for  the  purpose  of  giving 
them  to  inquirers."  He  was,  however,  not 
present  when  Howe  purports  to  have  made 
statements  to  the  deceased  brotherr  but  it 
was  agreed  that  J.  J.  Saunders  would,  if 
recalled,  testify:  "His  knowledge  of  such 
alleged  statements  was  and  is  based  on  his 
knowledge  of  the  record  on  file  in  the  ofiice 
of  R.  G.  Dun  k  Company,  and  on  his  knowl- 
30  L.R.A.(N.S.) 


edge  of  the  making,  filing,  and  preserving 
of 'said  record,  and  on  his  knowledge  of  the 
business  of  R.  G.  Dun  &  Company,  and  the 
methods,  rules,  customs,  and  circumstances 
governnig  the  statements  made  to  R.  G.  Dun 
&  Company,  and  governing  the  making,  fil- 
ing, and  preserving  of  other  records  of  such 
statements." 

He  delivered  to  Chess  a  copy  of  the  re- 
port on  August  4,  1903. 

The  objection  urged  against  receiving  this 
report  is  that  it  is  hearsay.  We  think  the 
right  to  resort  to  secondary  proof  in  the  cir- 
cumstances stated  is  reasonably  well 
settled.  The  principle  underlying  the  ad- 
missibility of  such  evidence  is  that  the  per- 
son making  the  report  was  engaged  in  the 
regular  course  of  a  distinct  business  before 
any  dispute  arose,  and  in  the  discharge  of  a 
duty  to  record  matters  for  others,  without 
having  any  personal  interest  in  the  subject 
recorded. 

It  is  well  settled  in  what  we  regard  as 
kindred  cases  that  the  duty  thus  discharged 
need  not  be  imposed  by  law.  It  is  enoi^h 
that  the  duty  is  recognized.  The  fact  that 
the  record  is  designed  for  the  use  of  all  per- 
sons rightly  interested  in  the  subject,  and 
that  the  success  of  the  business  of  supplying 
the  information  so  obtained  is  dependent 
upon  its  accuracy,  cannot,  we  think,  but  en- 
hance the  obligation  and  sense  of  duty  in- 
volved. When  it  is  shown  that  a  record 
was  made  in  that  way  and  with  the  motive 
indicated,  that  it  has  been  carefully  pre- 
served, and  that  the  author  is  dead,  there 
can  be  no  perceivable  violation  of  any  prin- 
ciple of  evidence  by  treating  the  report  as 
prima  facie  evidence  that  the  acts  and  mat- 
ters so  recorded  and  purporting  to  relate 
directly  to  the  business  in  hand  occurred  as 
there  stated,  subject,  of  course,  to  contradio- 
tion  by  other  evidence. 

In  Nicholls  v.  Webb,  8  Wheat.  326,  337,  5 
L.  ed.  628,  630,  when  passing  upon  the  ad- 
missibility of  memoranda  of  a  deceased  no- 
tary, made  in  the  regular  course  of  his  busi- 
ness, but  not  in  obedience  to  law,  Justice 
Story  said:  "We  think  it  a  safe  principle 
that  memorandums  made  by  a  person  in  the 
ordinary  course  of  his  business  of  acts  or 
matters  which  his  duty  in  such  business  re- 
quires him  to  do  for  others,  in  case  of  his 
death,  are  admissible  evidence  of.  the  acts 
and  matters  so  done.  It  is,  of  course,  liable 
to  be  impugned  by  other  evidence;  and  to 
be  encountered  by.  any  presumptions  or 
facts  which  diminish  its  credibility  or  cer- 
tainty." 

The  contention  of  counsel  for  appellees 
that  that  decision  has  been  repudiated  by 
the  Supreme  Court  is  not  tenable.  This 
will  be  seen  by  comparison  of  the  last  case 
relied  on  by  counsel — ^Bates  ▼.  Preble,  151 
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U.  S.  149,  38  L.  ed.  106,  14  Sup.  Ct.  Rep. 
277 — with  another  case  decided  by  the 
same  justice  later.  We  refer  to  Constable 
V.  National  S.  S.  Co.  154  U.  S.  51,  38  L. 
ed.  903,  14  Sup.  Ct.  Rep.  1062.  In  passing 
upon  the  admissibility  of  a  memorandum 
made  in  pursuance  of  a  practice  and  usage 
in  the  port  of  New  York  touching  the  post- 
ing of  notices  in  the  customhouse  of  the 
time  of  unloading  vessels,  the  learned  jus- 
tice sai^d  (69) :  ''The  practice  even  of  a 
private  office,  if  well  established,  is  pre- 
sumed to  have  been  followed  in  individual 
cases,  and  is  accepted  as  sufficient  proof  of 
the  fact  in  question  when  primary  evidence 
of  such  fact  is  wanting," — [citing  among 
other  cases,  Nicholls  v.  Webb], 

The  authority  of  Nicholls  v.  Webb  was 
recognized,  also,  by  Mr.  Justice  White  in 
Putnam  v.  United  States,  162  U.  S.  687, 
695,  40  L.  ed.  1118,  1121,  16  Sup.  Ct. 
Rep.  923.  In  Kennedy  v.  Doyle,  10  Allen, 
161,  167,  Judge  Gray  said:  "In  the  United 
States  the  law  is  well  settled  that  an  entry 
made  by  a  person  in  the  ordinary  course  of 
his  business  or  vocation,  with  no  interest 
to  misrepresent,  before  any  controversy  or 
quest 'on  has  arisen,  and  in  a  book  produced 
from  the  proper  custody,  is  competent  evi- 
dence, after  his  death,  of  the  facts  thus 
recorded." 

See  also  Lassone  v.  Boston  &  L.  R.  Co. 
06  N.  H.  345,  24  Atl.  902,  including  note  to 
the  case  found  in  17  L.R.A.  525,  stating:' 
''Careful  research  has  failed  to  find  any 
direct  authority  not  cited  in  the  report  of 
the  case."  Leland  v.  Cameron,  31  N.  Y. 
115,  120;  Augusta  v.  Windsor,  19  Me.  317; 
Abel  V.  Fitch,  20  Conn.  90,  approved  in 
Bridgewater  v.  Roxbury,  54  Conn.  213,  6 
Atl.  415;  1  Smith,  Lead.  Cas.  in  note  to 
Price  V.  Torrington,  p.  571;  2  Wigmore, 
Ev.  §§  1517-1522. 

Treating  the  report  of  the  mercantile 
agency  then  as  prima  facie  evidence  -of  the 
fact  that  the  president  of  the  bankrupt 
company  made  the  representations  therein 
stated,  the  question  arises:  To  whom' were 
they  addressed?  Was  Davis  entitled  to 
rely  upon  them?  This  question  is  not  of 
easy  solution.  Davis  was  not  a  patron  or 
subscriber  of  R.  G.  Dun  &  Company.  He 
obtained  the  report  through  Chess,  and 
Chess  obtained  it  from  Dun  ft  Company 
through  his  membership  of  the  Chess-Wy- 
mond  Company,  which  seems  to  have  been 
a  patron  of  R.  G.  Dun  &  Company.  It  is 
clear  enough  that,  if  Chess  had  obtained 
the  report  for  either  his  firm  or  himself  for 
the  purpose  of  determining  whether  to  give 
credit  in  the  way  of  sales  of  material  or 
loans  of  money,  he  might  rightfully  have 
placed  faith  in  the  report;  for  ordinarily 
such  statements  are  given  for  the  very 
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object  of  fixing  a  basis  of  credit.  As 
stated  in  National  Bank  v.  Illinois  &  W. 
Lumber  Co.  101  Wis.  247,  253,  77  N.  W. 
185,  188:  ''The  commercial  agency  which 
gathers  and  circulates  reports  as  to  the 
financial  standing  of  business  houses  is  an 
institution  now  so  well  established,  and 
its  reports  are  so  universally  used,  that  no 
court  or  merchant  can  plead  ignorance  of 
its  purpose  or  functions.  When  a  merchant 
states  to  such  an  agency  his  financial  con- 
dition, he  knows  it  is  for  publication  to  the 
business  world,  and  that  such  publication 
will  probably  be  consulted  when  he  applies 
to  any  business  institution  for  credit.  He 
makes  his  statement,  therefore,  knowing 
that  it  will  probably  be  used  as  a  basis 
of  credit.  Upon  what  ground  can  it  be 
said  that  such  a  statement  is  not  a  repre- 
sentation made  for  the  purpose  of  securing 
credit  as  fully  as  if  made  personally  to 
each  business  house  with  which  he  has 
dealing?" 

See  also  Genesee  County  Sav.  Bank  v, 
Michigan  Barge  Co.  52  Mich.  164,  170,  438, 
17  N.  W.  790,  18  N.  W.  206;  Stevens  v. 
Ludlum,  46  Minn.  160,  161,  13  L.R.A.  270, 
24  Am.  St.  Rep.  210,  48  N.  W.  771;  Eaton 
C.  &  B.  Co.  V.  Avery,  83  N.  Y.  31,  34,  38 
Am.  Rep.  389,  limited  in  Macullar  v.  Mc- 
Kinley,  99  N.  Y.  353,  358,  2  N.  E.  9; 
Fechheimer  v.  Baum  (C..C.)  2  L.R.A.  153, 
37  Fed.  167,  177;  Re  Weil  (D.  C.)  Ill  Fed. 
897,  898;  Re  Epstein  (D.  C.)  109  Fed.  874, 
876;  Bliss  v.  Sickles,  142  N.  Y.  647.  36 
N.  E.  1064;  Loveland,  Bankr.  3d  ed.  §  152b. 
It  is  further  to  be  observed  of  these  de- 
cisions that,  where  it  is  shown  that  the 
representations  are  falsely  and  fraudulently 
made,  they  are  to  be  treated  as  having 
been  made  with  that  intent  to  each  of  the 
persons  addressed,  precisely,  the  same  as 
if  each  person  had  been  singled  out  and  so 
sought  to  be  influenced.  In  Genesee  County 
Sav.  Bank  y.  Michigan  Barge  Co.  the  su- . 
preme  court  of  Michigan,  in  expressing  its 
approval  of  the  language  employed  in 
Eaton,  C.  &  B.  Co.  v.  Avery,  supra,  quoted 
the  following  from  that  decision  (52  Mich. 
170) :  "And  if  a  merchant  furnishes  to 
such  an  agency  a  wilfully  false  statement 
of  his  circumstances  or  pecuniary  ability, 
with  intent  to  obtain  a  standing  and  credit 
to  which  he  knows  that  he  is  not  justly 
entitled,  and  thus  to  defraud  whoever  may 
resort  to  the  agency,  and  in  reliance  upon 
the  false  information  there  lodged  extend 
a  credit  to  him,  there  is  no  reason  why 
his  liability  to  any  party  defrauded  by 
those  means  should  not  be  the  same  as  if 
he  had  made  the  false  representation  di- 
rectly to  the  party  injured." 

•The  facts  of  the  decisions  thus  far  cited 
concern  sales  of  articles  or  loans  of  money 
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to  the  person  making  the  report  to  the 
mercantile  agency,  and  upon  which  reliance 
was  placed  by  the  sellers  or  lenders.  It 
is  not  difficult,  however,  to  conceive  that 
it  would  be  to  the  interest  of  business  con- 
cerns, whether  owned  by  individuals  or 
corporations,  to  employ  mercantile  agen- 
cies as  the  means  of  communicating  to 
others  not  merely  responsibility  in  relation 
to  desired  purchases  and  loans,  but  also 
to  attract  dealers  in  investments  and  in- 
vestors themselves.  We  think  this  con- 
ception is  justified  in  this  particular  case, 
both  by  the  report  and  the  evidence  ad- 
duced. In  addition  to  the  other  features 
of  the  report  which  are  obviously  adapted 
to  inspire  confidence  in  the  financial  stabil- 
ity of  the  company,  the  report  contains 
these  statements  (in  substance) :  That 
about  half  the  authorized  shares  had  been 
subscribed,  also  that  ''Ben  Howe,  the  presi- 
dent, states  that  there  has  been  actually 
paid  in  cash  $250,000,  .  .  .  claims  that 
the  entire  capita]  of  $500,000  will  be  paid 
up  within  the  next  two  weeks."  While 
the  statements  are  not  in  terms  expressive 
of  a  desire  to  sell  stock,  it  cannot  escape 
attention  either  (1)  that  all  of  the  com- 
pany's stock  had  not  been  taken;  or  (2) 
that  the  language  was  calculated  to  induce 
purchases  of  stock.  But  we  now  know  that 
Howe  was  then  wishing  to  sell  treasury 
stock. 
In  his  testimony  he  stated: 

Q.  Did  you  tell  Mr.  Davis  that  the  com- 
pany was  desperately  in  need  of  money 
when   you   asked   him   to   put   in   $5,000? 

A.  That  was  one  of  the  reasons  I  was 
trying  to  get  subscribers  for  stock. 

Q.  Do  I  understand  you  to  say  that  the 
New  Howe  Manufacturing  Company  was 
in  need  of  money  or  ready  cash  to  pay  its 
debts  or  run  its  business  in  the  fall  of 
1903  T 

A.  We  were,  or  we  would  not  have  been 
trying  to  get  stock  subscriptions. 

Q.  In  August  and  September,  1903  T 

Au  Yes,  sir. 

Now,  wherever  it  is  necessary  to  deter- 
mine the  scope  of  a  given  representation, 
of  course,  the  intent  and  object  of  the  one 
making  it  must  be  considered.  Manifestly 
this  company  needed  money  and  desired  to 
sell  stock  to  obtain  it.  Naturally  it  would 
not,  and  in  truth  it  did  not,  confine  its 
efforts  to  sell  stock  simply  to  persons  from 
whom  it  might  expect  to  buy  materials  or 
obtain  loans.  Why,  then,  should  this  l-eport 
be  so  interpreted  as  to  restrict  the  object 
of  the  company  to  an  effort  merely  to  es- 
tablish a  basis  of  credit?  The  company 
certainly  had  as  much  authoritv  to  sell 
treasury  stock  as  it  had  to  purchase  ma- 
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terials  or  borrow  money;  indeed,  at  the 
time  of  making  the  report,  it  does  not  seem 
that  the  company  was  any  more  anxious  to 
acquire  a  basis  of  credit  than  it  was  to 
obtain  money  through  sales  of  stock.  It 
is  therefore  not  too  much  to  say  that  one 
of  the  purposes  of  the  report  was  to  in- 
fluence sales  of  stock. 

Can  the  report  then  be  regarded  as  hav- 
ing been  addressed  to  persons  desiring  to 
buy  treasury  stock,  but  who  were  not  pa- 
trons of  the  mercantile  agency?  The  an- 
swer may,  we  think,  be  aided  by  the 
testimony. 

Saunders  testified: 

Q.  When  statements  such  as  these  are 
made  by  business  concerns  to  your  agency 
what  is  customarily  done  with  them  by 
yout 

A.  Well,  they  are  placed  on  record  for 
the  purpose  of  giving  them  to  inquirers. 

Q.  For  what  purpose  do  you  furnish  these 
reports,  or  copies  of  your  records  to  appli- 
cants? 

A.  Well,  that  is  a  pretty  hard  question 
for  me  to  answer,  because  I  do  not  know 
what  use  the  people  inquiring  want  to 
make  of  them.  They  are  supposed  to  be  ^ 
for  the  purpose  of  determining  credit. 
Maybe  it  ain't  always  that  way. 

Q.  How  long  has  R.  Q.  Dun  &  Company 
been  in  this  business? 
.    A.  Since  1841. 

Q.  Do  persons  who  furnish  facts  to  your 
agency  for  the  purposes  which  you  have 
named  do  so  with  any  knowledge  that  such 
statements  will  be  communicated  by  your 
agency  to  any  other  persons? 

A.  Yes,  sir;  invariably.  All  statements 
are  made  as  a  basis  for  credit. 

This  testimony  was  received  subject  to 
objection,  and  although  courts  are  accus- 
tomed to  take  judicial  notice  of  the  meth- 
ods of  mercantile  agencies,  we  see  no  rea- 
son why  such  knowledge  may  not  be  sup- 
plemented respecting  disputed  features  of 
their  methods  of  business  by  the  testimony 
of  experienced  officers  of  the  agencies  them- 
selves. 

It  is  to  be  observed  that  the  witness 
said  that  such  statements  are  made  "a» 
a  basis  for  credit;"  but  he  also  stated  that 
they  are  placed  on  record  for  the  purpose 
of  giving  them  to  "inquirers."  It  is  urged 
that  "inquirers"  must  be  limited  to  patrons. 
The  witness  did  not  state  any  such  limi- 
tation. Further,  it  does  not  appear  that 
the  persons  making  reports  to  the  agencies 
impose  any  restrictions  in  this  regard.  It 
may  be  assumed  that  the  primary  object 
of  the  agency  is  profit;  but  even  in  this 
view  it  seems  that  the  agency  gathering 
the  information,  not  those  giving  it,  de- 
termines the  conditions  upon  which  it  will 
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be  given  circulation.  Why,  then,  may  not 
an  agency  rightfully  give  information  00 
obtained  to  third  persons  generally,  and 
upon  such  terms  as  the  agency  may  choose 
to  exact?  Is  not  that  in  truth  the  ordinary 
course  pursued  by  such  agencies?  Plainly 
it  is  consistent  with  the  evidence  that  the 
reports  "are  placed  on  record  for  the  pur- 
pose of  giving  them  to  inquirers." 

If  the  agency  had  chosen  to  furnish 
Davis  directly  with  a  copy  of  the  report,  no 
matter  on  what  terms,  it  is  hard  to  see 
what  reason  the  company  would  have  to 
complain.  The  most  that  can  be  said  in  its 
behalf  is  that  the  a'gency  did  not  furnish 
Davis  with  a  copy.  What  happened  was 
that  Davis  requested  Chess  to  investigate, 
Davis  testifying:  "I  was  not  in  position 
to  investigate  this  matter,  and  would  like 
to  have  him  (Chess)  investigate  it  for  me/' 
Later  Chess  did  investigate,  and  as  a  result 
turned  over  to  Davis  a  letter  he  had  re- 
ceived from  Mr.  Jefferson,  together  with 
a  copy  of  the  report  in  dispute,  and  Davis 
testified  that  he  relied  on  this  report  as 
well  as  the  letter  in  purchasing  the  stock. 
Chess  made  the  investigation  both  because 
of  his  interest  in  Davis  and  of  his  purpose 
to  loan  Davis  half  of  the  money  necessary 
to  buy  the  stock.  But  the  last  analysis 
of  the  situation  would  seem  to  be  that 
Chess  undertook  the  investigation  as  the 
agent  of  Davis. 

Now,  it  may  be  conceded  that  Davis 
could  not  have  treated  the  report  as  ad- 
dressed to  him,  if  he  had  come  into  posses- 
sion of  it  wrongfully.  But  can  it  be  just- 
ly said  as  between  him  and  the  bankrupt 
company  that  he  did  obtain  the  report 
wrongfully?  Surely  he  did  not  do  so  as  to 
the  portion  of  the  report  which  purported 
to  be  based  on  the  articles  of  incorporation. 
In  that  portion  it  is  stated  in  substance 
that  2,430  shares  of  the  stock  had  been  sub- 
scribed by  persons  there  named.  The  arti- 
cles had  been  recorded  in  the  office  of  the 
clerk  of  the  Jefferson  county  court,  and 
were    obviously    addressed    to    the    public. 

In  Emerson  vi  Detroit  Steel  &  Spring  Co. 
100  Mich.  127,  132,  58  N.  W.  659,  660,  it 
appeared  that  the  report  of  a  mercantile 
agency  had  been  based  upon  sworn  reports 
of  the  company  to  the  secretary  of  state; 
and  Montgomery,  J.,  having  occasion  to 
pass  upon  an  attachment  in  dispute,  said: 
"The  next  question  was  whether  there  were 
grounds  for  attachment.  We  think  there 
was  sufficient  to  show  that  the  indebtedness 
was  fraudulently  contracted.  It  sufficiently 
appears  that  Dun's  reports  were  based  upon 
the  sworn  reports  of  the  company  to  the 
secretary  of  state,  that  both  the  plaintiffs 
in  attachment  extended  credit  upon  the 
strength  of  these  reports,  and  we  are 
::o  L.R.A.(KS.) 


satisfied  that  these  statements  of  the  com- 
pany were  false,  and  could  have  been  made 
with  no  other  purpose  than  that  of  estab- 
lishing a  false  credit." 

It  is  true  that  the  question  there  in- 
volved differed  from  the  one  now  under 
discussion;  but  the  point  of  the  reference 
is  that  notice  of  a  report  addressed  to  the 
public  may  be  acquired  through  the  medium 
of  a  report  of  a  mercantile  agency,  and 
that  action  may  be  rightfully  taken  upon 
the  faith  of  the  information  so  derived. 
Now,  as  to  the  rest  of  the  report,  it  is  to 
be  constantly  borne  in  mind,  as  before 
pointed  out,  that  the  report  is  made  to  the 
mercantile  agency  for  the  very  purpose  of 
having  its  contents  communicated  to  oth- 
ers; that  is,  as  testified  in  this  case,  to 
"inquirers."  Such  a  report  cannot,  in  the 
nature  of  things,  be  of  any  sort  of  conse- 
quence to  the  mercantile  agency,  except 
only  as  the  agency  may  itself  choose  to  ex- 
hibit the  report.  It  is  not  the  case  of  one 
person  authorizing  another  to  make  repre- 
sentations to  a  specified  third  person,  for 
there  the  use  to  be  made  of  the  represen- 
tations is  expressly  limited  by  the  person 
making  them.  But,  according  to  the  tes- 
timony in  this  case,  the  report  was  turned 
over  to  the  mercantile  agency  with  au- 
thority to  dispose  of  it,  indeed  to  sell  it, 
upon  such  terms  and  to  such  persons  as  it 
might  determine.  How  does  this  differ  in 
principle  from  the  law  as  laid  down  in  the 
old  case  of  Scott  v.  Dixon,  decided  by  the 
Quen's  bench  in  1859,  and  reported  in  29 
L.  J.  Exch.  N.  S.  62,  note,  7  Eng.  Rul.  Cas. 
523? 

In  that  case  a  report  in  writing  was 
made  by  directors  of  a  bank  and  addressed 
expressly  to  the  shareholders,  but  it  was 
left  at  the  bank,  and  copies  could  be  had 
by  sharebrokers  or  anybody  applying  for 
them  who  was  desirous  of  information 
in  regard  to  the  affairs  of  the  bank  with 
a  view  to  purchasing  shares.  Plaintiff 
Scott  obtained  a  copy  through  a  broker, 
and  he  and  the  other  plaintiffs  afterward 
purchased  shares  in  their  joint  names.  The 
report  was  held  to  be  a  representation  made 
to  persons  other  than  the  shareholders. 
Lord  Campbell  said:  "The  next  point  which 
we  have  to  consider  is,  Was  this  represen- 
tation made  to  the  plaintiffs?  Upon  that 
I  cannot  entertain  the  slightest  doubt. 
Reports  of  joint- stock  companies,  though 
addressed  to  the  shareholders,  are  gener- 
ally meant  for  the  information  of  all  who 
are  likely  to  have  dealings  with  the  com- 
pany, and  I  have  no  doubt  that  the  direc- 
tors in  the  present  case  knew  that  this 
particular  report  would,  a  few  hours  after 
its  publication,  be  in  the  hands  of  all  share- 
brokers   in   Liverpool,   and   that   it   would 
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be  acted  on  by  those  who  had  or  wished  to 
have  dealings  with  the  bank.  But,  more- 
over, we  have  here  positive  evidence  that 
it  was  to  be  bought  by  any  person  who 
wished  to  become  a  purchaser  of  shares, 
and  it  thus  came  into  the  hands  of  the 
plaintiffs,  and  the  plaintiffs,  by  the  perusal 
of  it,  were  induced  to  buy  shares  in  the 
bank.  I  have  therefore  no  doubt  whatever 
that  the  allegation  in  the  declaration  that 
that  representation  was  made  to  the  plain- 
tiffs is  most  completely  established  " 

In  Peek  v.  Gurney,  L.  R.  6  H.  L.  377,  7 
Eng.  Rul.  Cas.  527,  Lord  Chelmsford  ap- 
proved of  the  decision  in  Scott  v.  Dixon, 
distinguishing  it  from  the  famous  cose 
in  which  he  was  then  delivering  his  opin- 
ion, in  the  following  language  ( 397 )  :  ** An 
action  was  brought  against  a  director  of 
a  banking  company  for  falsely,  fraudulent- 
ly, and  deceitfully  publishing  and  represent- 
ing to  the  plaintiffs  that  a  dividend  was 
about  to  be  paid  out  of  the  profits,  which 
were  sufficient  for  payment  of  the  dividend, 
and  that  the  shares  were  a  safe  investment 
for  the  money.  The  plaintiffs  bought  their 
shares  upon  the  faith  of  a  report  made  by 
the  directors  to  the  shareholders  which 
contained  the  false  representations.  Copies 
of  this  report  were  left  at  the  bank,  and 
were  to  be  had  by  sharebrokers  or  any 
persons  applying  for  it,  who  were  desirous 
of  information  with  regard  to  thie  affairs  of 
the  bank,  with  a  view  to  the  purchase  of 
shares.  The  plaintiffs  purchased  at  the 
bank,  through  their  broker,  a  copy  of  the 
report.  The  court  of  Queen's  bench  held 
that  there  being  positive  evidence  that  the 
report  was  to  be  bought  by  any  person  who 
thought  of  becoming  a  purchaser  of  shares, 
and  that  it  came  into  the  hands  of  the 
plaintiffs  in  this  manner,  and  by  the  perusal 
of  it  they  w^ere  induced  to  buy  shares  in  the 
bank,  there  was  a  publication  to  the  plain- 
tiff in  the  sense  of  the  declaration.  I  do 
not  doubt  the  propriety  of  this  decision. 
The  report,  though  originally  made  to  the 
shareholders,  was  intended  for  the  informa- 
tion of  all  persons  who  were  disposed  to 
deal  in  shares;  and  the  representation  must 
be  regarded  as  having  been  made  not  in- 
directly, but  directly  to  each  person  who 
obtained  the  report  from  the  bank  where 
it  was  publicly  announced  it  was  to  be 
bought,  in  the  same  manner  as  if  it  had 
been  personally  delivered  to  him  by  the 
director." 

The  doctrine  of  Scott  ▼.  Dixon  was  ap- 
proved by  this  court  in  Hindman  v.  First 
Nat.  Bank,  57  L.  R.  A.  108,  50  C.  C.  A.  623, 
112  Fed.  931,  943.  It  is  true  that  in  that 
case  this  court  held  that  a  certificate  of 
a  bank  showing  that  a  certain  deposit  of 
money  had  been  made  and  filed  with  the  ' 
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state  insurance  commissioner,  in  form  at 
required  by  the  law  of  Kentucky,  was  a 
representation  intended  only  to  influence 
the  commissioner;  and,  further,  that  the 
fact  that  it  was  the  duty  of  the  oommis- 
sioner  on  demand  to  furnish  copies  of  the 
certificate  to  any  of  the  public,  and  also 
to  include  .the  certificate  in  his  official  re- 
port, did  not  change  the  character  of  the 
representation.  But  we  think  that  was  far 
from  holding  that  a  report  like  the  one  in 
question  would  not  have  a  broader  scope 
than  that  of  the  bank  certificate  then  un- 
der consideration. 

There  is  another  class  of  decisions  which 
seems  to  us  to  lend  analogy  to  the  question 
under  discussion.     Those  decisions  concern 
liability    growing    out    of    representations 
made    by    corporate    officers    touching    the 
financial  condition  of  their  companies,  and 
sent  to  same  state  or  Federal  official,  and 
subsequently  published  in  pursuance  of  stat- 
utory requirement.    One  of  the  decisions  al- 
luded to  is  Warfield  v.  Clark,  118  Iowa,  69, 
91  N.  W.  833.    That  action  was  based  upon 
a  false  statement  of  the  financial  condition 
of  an  insurance  company.     The  Iowa  Code 
required  such  statements  to  be  filed  with 
the   auditor  of   state,   setting   out   certain 
prescribed    data,    also    that    the    auditor 
should  arrange  the  information  contained 
4n  the  statement,  and  report  the  result  to 
the  governor,  and  also  that  these  reports 
should  be  printed  and  distributed  as  part 
of  the  annual  report  of  the  auditor;   and, 
further,    that    the    companies    themselves 
should  annually  publish  a  certificate  show- 
ing their  aggregate  amount  of  assets  and 
liabilities.     The   plaintiff   bought  stock  in 
the  Des  Moines  Insurance  Company  from 
stockholders  on  the  faith  of  reports  of  this 
character,  and  afterward  brought  an  action 
of   deceit  against   the   secretary  upon  the 
ground  that  the  reports  so  made  and  pub- 
lished were  false  and  fraudulent.    Says  the 
court  at  page  72  of  118  Iowa:  'Insurance 
companies    know    that    their    reports    are 
thus  made  public,  and  it  is  not  going  too 
far  to  say  that  they  make  them  as  favor- 
able  to   their   interests   as  the   facts   will 
warrant,  for  the  express  purpose  of  indu- 
cing public  confidence,  apd  by  so  doing  to 
increase    the    volume    of    their    business. 
.    .    •    It  is  said,  however,  that  in  the  pur- 
chase  of   stock   from   a   third   person,   the 
plaintiff  had  no  right  to  rely  upon  the  rep- 
resentations made  in  the  statement  sworn 
to  and  filed  by  the  defendant.    If  the  de- 
fendant in  fact  falsely  reported  the  finan- 
cial condition  of  his  company  for  the  pur- 
pose of  deceiving  the  public  in  relation  to 
its  responsibility  as   an   insurer,   it  seems 
clear  to  us  that  we  should  not  say  as  a 
matter   of   law   that  he   only   intended   to 
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wrong  that  particular  class,  and  that  those 
dealing  in  its  stock  were  not  his  intended 
victims;  for  he  knew  that  stock  in  such 
companies  was  often  bought  and  sold,  And 
that  reliance  might  be  placed  upon  his 
sworn  statement  by  those  dealing  therein. 

See  also  Gemer  v.  Mosher,  58  Neb.  135, 
146,  46  L.  R.  A.  244,  78  N.  W.  384;  Mer- 
chants' Nat.  Bank  v.  Thorns,  28  Ohio  L.  J. 
(Cincinnati  superior  court,  per  Judge  Kufus 
B.  Smith)  164,  168;  Genesee  County  Sav. 
Bank  v.  Michigan  Barge  Co.  52  Mich.  164, 
170,  438,  17  N.  W.  790,  18  N.  W.  206;  Sil- 
berman  v.  Munroe,  104  Mich.  352,  62  N.  W. 
555.  See  particularly.  Graves  v.  Lebanon 
Nat.  Bank,  10  Bush,  23,  19  Am.  Rep.  50, 
where  the  bank  was  directly  affected. 

The  relevance  of  these  decisions,  as  they 
seem  to  us,  is  that  the  persons  making  the 
representations  did  so  with  knowledge 
not  merely  that  the  particular  officer  to 
whom  they  would  be  addressed  would  be 
advised  of  their  contents,  but  also  that 
their  substance  would  be  published  to  all 
who  might  wish  to  deal  with  the  companies 
and  in  their  stocks.  How  can  one  escape 
the  charge  that  he  contemplated  the  ef- 
fect such  representations  would  have  upon 
others  at  the  very  time  he  made  them? 
As  it  seems  to  us,  therefore,  it  is  immate- 
rial whether  representations  are  made 
voluntarily  or  in  obedience  to  law,  wherever 
they  are  put  out  with  general  authority 
in  some  agency  to  make  publication  of 
them  to  third  persons,  in  such  manner  and 
to  such  extent  as  the  agency  shall  deslYe. 

We  do  not  overlook  Irish -American  Bank 
V.  Ludlum,  49  Minn.  344,  51  N.  W.  1046, 
relied  on  by  counsel  for  the  trustee.  In 
that  case  one  Thompson  appeared  to  have 
sold  notes  to  the  bank,  which  had  been 
made  to  his  order  bv  the  New  York  Pie 
Company.  The  bank  brought  suit  on  the 
notes  against  Ludlum,  as  owner  of  the 
pie  company.  At  the  trial  Thompson  tes- 
tified that  he  was  a  subscriber  to  the  com- 
mercial agency  of  Dun  &  Company,  and 
had  "called  for  and  received  a  report  from 
it"  upon  the  pie  company.  This,  it  should 
be  observed,  may  have  been  (though  this 
does  not  expressly  appear)  a  special  report, 
made  to  him  personally,  and  not  a  copy  of 
the  company  record.  He  stated  that  he 
had  lost  this  report,  but  could  state  its 
contents,  and  was  permitted,  against  objec- 
tion, to  do  BO.  The  cashier  of  the  bank  was, 
under  objection,  allowed  to  testify  that  be- 
fore receiving  the  notes  he  had  been  in- 
. formed  by  Thompson  of  the  nature  and 
contents  of  the  report  of  the  agency,  and 
believed  in  and  relied  upon  the  report  in 
accepting  the  notes.  It  was  held  that  this 
testimony  "should  have  been  excluded  as 
immaterial  and  incompetent.*'  If  it  was 
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meant  by  this  ruling  to  hold,  as  in  fact  the 
court  did  in  substance  say,  that  represen- 
tations made  to  a  mercantile  agency  are 
intended  only  for  its  patrons,  we  are  not 
disposed  to  follow  it,  especially  upon  a  com- 
parison of  its  facts  with  the  facts  disclosed 
in  the  present  case.  Indeed,  we  are  con- 
strained to  hold  under  the  evidence  of  the 
present  case  that  Davis  was  so  connected 
with  the  representations  in  dispute  as  to 
entitle  him  to  place  faith  in  and  rely 
upon   them. 

.  Treating  the  report,  then,  as  admissible, 
we  must  next  inquire  into  its  alleged 
falsity.  It  cannot  be  expected  that  we 
shall  discuss  the  vast  amount  of  evidence 
in  detail,  which  bears  upon  this  report. 
We  shall  state  some  of  our  conclusions. 
In  the  first  place,  the  subscriptions  to  cap- 
ital stock  were  not  in  truth  made  accord- 
ing to  the  only  inference  that  could  be 
drawn  either  from  the  articles  of  incor- 
poration themselves  or  as  they  are  stated 
in  the  report  to  the  mercantile  agency.  It 
cannot  be  pretended  that  T.  L.  Jefferson 
made  a  bona  fide  subscription  for  1,150 
shares,  as  there  represented.  He  testified 
that  he  only  intended  to  subscribe  for  250 
shares  for  himself  and  200  for  his  son, 
Floyd  Jefferson,  and  that  he  was  induced 
to  make  the  additional  subscription  on 
statements  made  by  Howe  that  certain 
shares  had  been  practically  taken,  and  that 
those  sales  should  be  made  out  of  Jeffer- 
son's nominal  portion.  Jefferson  also  stat- 
ed substantially  the  same  thing  respecting 
the  apparent  subscription  of  E.  W.  Bing- 
ham for  255  shares.  The  total  number  of 
shares  apparently  taken  was  2,430.  Imme- 
diately following  the  list  of  subscriptions 
is  the  statement  said  to  have  been  made  by 
Howe  "that  there  has  been  actually  paid 
in  cash  $250,000."  The  evidence  does  not 
warrant  any  such  statement.  It  was  not 
true.  Another  statement  purporting  to 
have  been  made  by  Howe  was  "that  the 
company  has  purchased  a  wholesale  plumb- 
ing and  steam  fitting  supply  business,  for 
which  they  paiid  $150,000."  As  we  under- 
stand the  evidence,  we  are  boun(}  to  say 
as  to  the  payment  of  $150,000  that  this 
statement  was  equally  untrue.  What  war- 
rant Howe  had  for  the  claim  ascribed  to 
him  that  "the  entire  capital  of  $500,000 
will  be  paid  up  within  the  next  two  weeks'' 
is  not  shown.  This  may  in  one  sense  be 
said  to  have  been  an  opinion  rather  than 
a  statement  of  a  fact,  but  it  certainly 
was  an  unwarranted  forecast.  If  the 
features  of  the  report  so  pointed  out 
as  not  sustainable  under  the  evidence  had 
been  omitted,  the  report  would  hardly  have 
been  calculated  to  influence  either  sales  of 
merchandise  or  loans  of  money,  much  less 
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investments  in  the  stock.  It  is  therefore 
not  necessary  to  compare  the  rest  of  the 
report  with  the  evidence.  Why  should  such 
a  report  have  been  made?  Why  should  it 
not  have  been  explained?  It  is  said  that 
Howe  denied  making  the  report.  But,  so 
far  as  we  can  discover,  Howe  did  not  in 
his  testimony  allude  to  the  report.  He  did 
make  one  statement  that  is  inconsistent 
with   one   portion  of   the   report. 

He  testified: 

Q.  I  will  ask  you  to  state  whether  or 
not  you  told  Mr.  Davis,  or  any  one  else, 
that  the  new  Howe  Manufacturing  Com- 
pany had  bought  the  plant  of  T.  A.  Vogel  &, 
Sons,  or  the  jobbing  house  in  Birmingham, 
Alabama. 

A.  No,  sir;  I  never  told  no  one  that  in 
my  life. 

Q.  As  I  understand,  you  had  an  option 
on  it? 

A.  Yes,  sir;  an  option  on  it;  I  never  told 
anyone  that  I  ever  bought  it. 

But  it  surpasses  our  understanding  why 
Howe  would  not  directly  and  emphati(Ailly 
have  denied  the  representations  contained 
in  the  report,  if  in  truth  they  had  not  been 
made. 

It  follows  that  there  was  error  in  exclud- 
ing the  report,  and  that  the  report  must  be 
treated  as  having  been  designed  fraudulent- 
ly to  influence  the  sale  of  stock  in  question. 
While  it  is  true  that  Davis  testified,  as 
before  pointed  out,  that  he  was  influenced 
both  by  the  report  and  the  letter  of  Jeffer- 
son, we  see  no  escape  from  the  conclusion 
that  the  effect  of  the  report  alone  was 
sufilicient  to  entitle  Davis  to  rescind  the 
contract,  unless  he  was  guilty  of  laches  in 
repudiating  it.  This  conclusion  renders  it 
unnecessary  to  consider  the  part  that  Jef- 
ferson is  said  to  have  taken  toward  influ- 
encing the  sale  of  stock.  We  have  no  hesi- 
tation in  finding  that,  whatever  Jefferson 
did,  he  did  not  do  in  an  oflicial  capacity 
or  as  an  agent  engaged  in  the  transaction 
of  the  business  of  the  company.  The  com- 
pany did  not  deal  with  Davis  through  Jef- 
ferson. It  dealt  with  him  through  Howe, 
its  president.  The  company  can  claim  title 
to  the  money  it  received  for  the  stock  only 
through  the  acts  of  Howe  and  Davis.  We 
therefore  see  no  reason  or  room  for  intro- 
ducing Jefferson  into  the  transaction  for 
the  purpose  of  binding  the  company. 

Had  Davis,  through  acquiescence  and  de- 
lay, lost  his  right  to  rescind?  If  we  were 
to  consider  merely  the  lapse  of  time  be- 
tween the  purchase  of  the  stock  and  the 
repudiation  of  the  contract,  a  period  of 
three  years,  it  would  seem  under  some 
of  the  decided  cases  that  Davis  should  have 
ascertained  his  rights  and  taken  action 
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earlier.  But,  as  a  rule,  the  facts  offered 
in  support  of  defenses  of  laches  vary  so 
greatly  that  it  is  not  ordinarily  helpful  to 
employ  results  reached  in  one  case  to  deter- 
mine the  result  that  should  be  reached  in 
another.  There  is,  however,  one  principle 
pervading  all  the  decisions  that  cannot  be 
avoided  here.  It  is  that  the  defense  of 
laches  will  not  be  entertained,  unless  it  is 
made  to  appear  that  it  would  be  inequita- 
ble to  deny  it.  As  observed  by  Justice 
Brewer  in  Galliher  v.  Cadwell,  145  U.  S,  368, 
372,  36  L.  ed.  738,  740,  12  Sup.  Ct.  Rep. 
873,  874,  when  speaking  of  the  cases  in 
which  this  defense  had  been  invoked:  "It  is 
true  that,  by  reason  of  their  differences  of 
fact,  no  one  case  becomes  an  exact  pre- 
cedent for  another,  yet  a  uniform  princi- 
ple pervades  them  all.  They  proceed  on 
the  assumption  that  the  party  to  whom 
laches  is  imputed  has  knowledge  of  his 
rights,  and  an  ample  opportunity  to  es- 
tablish them  in  the  proper  forum;  that  by 
reason  of  his  delay  the  adverse  party  has 
good  reason  to  believe  that  the  alleged 
rights  are  worthless,  or  have  been  aban- 
doned; and  that  because  of  the  change  in 
condition  or  relations  during  this  period 
of  delay,  it  would  be  an  injustice  to  the 
latter  to  permit  him  to  now  assert  them." 

After  commenting  upon  some  of  the  de- 
cisions, the  learned  justice  proceeded  at 
page  373  of  145  U.  S.:  "But  it  is  unneces- 
sary to  multiply  cases.  They  all  proceed 
upon  the  theory  that  laches  is  not  like 
limitation,  a  mere  matter  of  time;  but  prin- 
cipally a  question  of  the  inequity  of  per- 
mitting the  claim  to  be  enforced, — an  in- 
equity founded  upon  some  change  in  the 
condition  or  relations  of  the  property  or 
the  parties." 

See  also  Ward  v.  Sherman,  192  U.  S. 
168,  176,  48  L.  ed.  391,  395,  24  Sup.  Ct. 
Rep.  227;  Stevens  v.  Grand  Central  Min. 
Co.  (8th  Circuit)  67  C.  C.  A.  284,  133  Fed. 
28,  31;  Cook,  Corp.  §§  161,  162.  An  in- 
stance of  allowing  the  defense  of  laches 
against  a  subscriber  to  corporate  stock, 
who  had  not  been  "vigilant  in  discovering 
such  fraud  and  in  repudiating  his  contract,** 
appears  in  Chubb  v.  Upton,  95  U.  S.  665, 
667,  24  L.  ed.  523,  524,  where  under  the 
facts  it  would  have  been  inequitable  to 
enforce  the  subscriber's  rights.  In  Josly 
V.  Cadillac  Automobile  Co.  (6th  Circuit) 
101  C.  C.  A.  77,  177  Fed.  863,  869,  it  was 
stated  by  Judge  Knappen:  '^Acquiescenee 
and  wafver  are  always  questions  of  fact, 
and,  where  set  up  to  defeat  rescission,  the 
burden  is  upon  the  defendant  to  make  it 
out.  Mudsill  Min.  Co.  v.  Watrous  (6th 
Circuit)  9  C.  C.  A.  415,  22  U.  S.  App.  12, 
61  Fed.  163,  186,  188,  18  Mor.  Min.  Rep.  1; 
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Pence  v.  Langdon,  99  U.  S.  578,  25  L.  ed. 
420,  13  Mor.  Min.  Rep.  32." 

As  we  understand  the  evidence,  practi- 
cally all  the  claims  of  creditors  of  the  bank- 
rupt company  have  been  purchaseU  by 
Howe,  and  are  held  under  some  arrange- 
ment between  him  and  Jefferson  and  the 
Western  National  Bank;  and  we  are  im- 
pressed with  the  belief  that  those  parties, 
unlike  the  original  creditors,  parted  with 
their  money  with  notice  of  the  claim  now 
in  dispute.  Nor  do  we  understand  that  the 
rights  of  any  present  stockholders  were 
acquired  without  notice  of  this  claim;  and, 
further,  we  do  not  discover  anything  tend- 
ing to  show  that  the  assets  are  sufficient 
to  admit  of  payment  of  a  dividend  to  stock- 
holders in  any  event.  There  is  no  secon- 
dary or  double  liability  of  the  stockholders. 
But,  apart  from  these  considerations,  we 
are  not  convinced  that  the  trustee  has  dis- 
charged the  burden  of  showing  that  Davis 
either  gained  knowledge  of  the  true  con- 
ditions under  which  he  purchased  his 
stock,  or  that  his  relations  to  the  company 
were  of  a  character  rightly  to  justify  us 
in  imputing  to  him  or  otherwise  chargm^ 
him  with  such  knowledge,  prior  to  March, 
1906,  when  the  "four-cornered  agreement" 
mentioned  in  the  statement  was  entered 
into;  and  we  think  that  he  thereupon  in- 
vestigated into  the  facts  and  pursued  the 
remedies  open  to  him  with  reasonable  dili- 
gence. 

What  has  been  said  must,  of  course,  re- 
sult in  permitting  Davis  to  prove  his  loss 
for  the  sum  of  $5,000  with  interest  from 
July  27,  1906,  the  date  of  the  rescission. 
But  we  cannot  in  this  proceeding  accord 
priority  to  the  claim  as  was  ultimately  al- 
lowed by  the  referee.  The  referee  ordered 
that  the  claim  should  be  paid  in  full  before 
any  distribution  of  the  estate  should  be 
made  to  Jefferson,  Howe,  or  the  Western 
National  Bank.  Our  attention  has  not 
been  called  to  any  decision  in  which  such 
priority  was  granted  in  a  proceeding  of 
this  character.  We  do  not  see  how  such  an 
order  could  be  allowed  without  in  effect  de- 
termining the  ultimate  rights  between  Da- 
vis, on  the  one  hand,  and  each  of  the  par- 
ties named,  on  the  other.  We  do  not  think 
that  the  proceeding  is  in  condition  to  admit 
of  such  an  order.  It  is  true  that  the  pro- 
ceeding is  of  an  equitable  character,,  and 
that  the  creditors  named  have  voluntarily 
become  parties  to  it.  But  no  such  issues 
have  been  formulated  and  presented  as  to 
enable  the  court  properly  to  hear  and  de- 
termine the  rights  of  Davis  against  the 
other  parties  named,  either  severally  or 
iointly.  Such  rights  as  Davis  urges  against 
them  would  ordinarily  be  enforced  against 
them  separately  in  actions  for  deceit.  The 
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evidence  offered  in  the  present  proceeding 
might  be  admissible  in  each  of  those  cases; 
but  it  is  by  no  means  certain  that  all  of 
the  evidence  which  the  parties  might  wish 
and  be  entitled  to  produce  is  to  be  found  in 
the   present   record. 

The  order  of  the  court  below  will  be  re- 
versed, with  directions  to  cause  an  order 
to  be  entered  allowing  the  claim  of  Davis  as 
a  general  claim,  with  interest  from  July 
27,  1906  (the  date  of  rescission  and  de- 
mand), until  the  date  of  filing  the  petition 
in  bankruptcy,  against  the  estate  of  the 
bankrupt,  and  awarding  to  him  his  costs. 
Bankr.  act  July  1,  1898,  chap.  541,  §  1, 
sudd.  10,  30  Stat,  at  L.  544,  U.  S.  Comp. 
Stat.  .1901,  p.  3419;  Id.,  §  63,  p.  563,  Rule 
21,  Gen.  Orders  Bankr.  32  C.  C.  A.  xxii.  89 
Fed.  ix.;  Loveland,  Bankr.  3d  ed.  §  117; 
Lowell,  Bankr.  §  198;  Sloan  v.  Lewis,  22 
Wall.  150,  156,  22  L.  ed.  832,  833;  Re  Ome, 
1  Ben.  361,  364,  Fed.  Gas.  No.  10,581. 
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A.  S.  McKAY,  Plff.  in  Err., 

V. 

CITY  OF  ENID  et  aL 

(—  Okla.  — ,  109  Pac.  620.) 

Nuisance  —  obstruction   of  highway  — 
right  of  individuaL 

1.  An  action  cannot  be  maintained  by  a 
private  person  for  an  interference  with  or 
an  obstruction  in  a  public  highway  consti- 
tuting a  public  nuisance,  unless  he  is  there- 
by specially  injured  in  some*  way  not  com- 
mon to  the  public  at  large. 

Railroad  in  street  —  right  of  owner  of 
property  not  abutting. 

2.  Plaintiff  is  the  owner  of  a  quarter 
section  of  land  cornering  with  an  addition 
to  a  city.    Where  the  land  corners  with  said 

Headnotes  by  Hates,  J. 

Note.  —  As  to  whether  one  prevented  by 
an  unlawful  obstruction  from  using  a  high- 
way suffers  a  special  damage  which  will 
sustain  an  action  by  him  against  the  wrong- 
doer, see  note  to  Sholin  v.  Skamania  Boom 
Co.  28  L.R.A.(N.S.)    1063. 

As  to  obstructions  in  highway  preventing 
access  to  property  except  by  a  circuitous 
route,  as  a  special  injury  entitling  owner  to 
maintain  an  action  for  damages,  or  to  abate 
the  nuisance,  see  note  to  Sloss-Sheffield 
Steel  &  I.  Co.  V.  Johnson,  8  L.R.A.  (N.S.) 
226. 

As  to  the  right  of  an  owner  of  property 
whose  means  of  access  from  one  direction 
is  shut  off  by  the  closing  of  an  adjoining 
street,  or  a  portion  of  the  street  on  which 
he  is  situated,  see  notes  to  Hyde  v.  Fall 
River,  2  L.R.A.(N.S.)  269,  and  Newark  v. 
Hatt,  ante,  637. 
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addition,  two  public  highways  adjacent  to 
his  land  intersect.  At  this  point,  three 
streets  leading  across  the  addition  from  the 
city  end  in  said  public  highways.  A  rail- 
way company,  under  legislative  authority 
from  the  municipal  corporation,  was  al- 
leged to  have  constructed  and  operated  lines 
of  railway  and  switch  tracks  upon  and 
across  all  of  said  streets,  and  upon  two  of 
them  in  such  a  manner  as  to  obstruct  great- 
ly public  travel  over  same.  Held  that,  in 
the  absence  of  averment  in  the  petition 
showing  that  the  streets  obstructed  were 
plaintiff's  only  means  of  access  to  his  prop- 
erty which  did  not  abut  upon  said  streets, 
his  petition  failed  to  state  sufficient  facts 
to  show  that  he  had  suffered  an  injury  spe- 
cial to  himself,  and  different  in  kind  from 
that  suffered  by  the  general  public,  and  a 
demurrer  to  his  petition  for  that  reason 
was  rightfully  sustained. 

(May  10,  3910.) 

ERROR  to  the  District  Court  for  Garfield 
County  to  review  a  judgment  dismiss- 
ing as  to  defendant  City  of  Enid  an  action 
brought  to  recover  damages  alleged  to  have 
been  caused  by  the  wrongful  obstruction 
of  certain  streets.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  M.  Dodson,  for  plaintiff  in  error: 

An  obstruction  or  interference  with  a 
public  street  or  way  need  not  necessarily 
be  in  front  of  or  contiguous  to  the  prop- 
erty claimed  to  be  affected  thereby,  in  or- 
der to  authorize  a  recovery.  It  is  sufficient 
if  it  is  such  an  obstruction  or  interference 
as  produces  a  diminution  in  the  value  of 
the  property,  as  distinguished  from  mere 
personal  inconvenience  to  the  owner. 

1  Lewis,*  Em.  Dom.  2d  ed.  §§  56-59,  227; 
Rigney  v.  Chicago,  102  111.  64;  Tilly  v. 
Mitchell  &  L.  Co.  121  Wis.  1,  105  Am.  St. 
Rep.  1007,  98  N.  W.  969 ;  Parsons  v.  Hunt, 
(Tex.  Civ.  App.)  81  S.  W.  120;  Guilford  v. 
Minneapolis  &  St.  L.  R.  Co.  94  Minn.  108, 
102  N.  W.  365 ;  Cincinnati,  R.  &  M.  R.  Co. 
V.  Miller,  36  Ind.  App.  26,  72  N.  E.  827, 
73  N.  E.  1001;  Heard  v.  Connor  (Tex.  Civ. 
App.)  84  S.  W.  605;  Foster  Lumber  (3o.  v. 
Arkansas  Valley  &  W.  R.  Co.  20  Okla.  523, 
95  Pac.  224,  100  Pac.  1110. 

Messrs.  Blaine  AcnflT  and  Zlnser  & 
Helsell,  for  defendant  in  error: 

A  city  is  not  liable  for  damages  for  ob- 
structions in  its  streets  placed  there  by 
other  parties. 

Frith  V.  Dubuque,  45  Iowa,  406;  15  Am. 
&  Eng.  Enc.  Law,  p.  1145;  Davis  v.  Mont- 
gomery, 51  Ala.  139,  23  Am.  Rep.  545;  Ball 
V.  Woodbine,  61  Iowa,  83,  47  Am.  Rep.  805, 
15  N.  W.  864;  Hill  v.  Charlotte,  72  N.  C. 
55,  21  Am.  Rep.  451;  Robinson  v.  Green- 
ville, 42  Ohio  St.  625,  51  Am.  Rep.  857; 
Norristown  v,  Fitzpatrick,  94  Pa.  121,  39 
.SO  L.R.A.(N.S.) 


Am.  Rep.  771;  Schaltz  v.  Milwaukee,  49 
Wis.  254,  35  Am.  Rep.  779,  5  N.  W.  342; 
Pierce  v.  New  Bedford,  129  Mass.  534,  37 
Am.  Rep.  387;  Faulkner  v.  Aurora,  85  Ind. 
130,   44   Am.   Rep.   1. 

The  railway  company  accepted  the  grant 
subject  to  liability  for  any  damage  which 
may  bb  sustained  by  individuals  by  an  im- 
proper construction  of  the  road  or  unau- 
thorized use  of  the  street. 

Frith  y.  Dubuque,  supra;  2  DilL  Mun. 
Corp.  §§  663,  767,  768;  Denver  t.  Bayer, 
7  Colo.  113,  2  Pac.  6;  Sorensen  ▼.  Greeley, 
10  Colo.  369,  15  Pac  803;  Stackhouse  v. 
Lafayette,  26  Ind.  17,  89  Am.  Dec  450; 
15  Am.  &  Eng.  Enc.  Law,  p.  1154. 

To  constitute  a  taking,  there  must  be  a 
direct  appropriation,  seizure^  and  dispos- 
session of  the  owner. 

Hot  Springs  R.  Co.  v.  Williamson,  136 
U.  S.  121,  34  L.  ed.  355,  10  Sup.  Ct.  Rep. 
956;  Radcliff  t.  Brooklyn,  4  N.  Y.  195,  53 
Am.  Dec.   357. 

In  the  absence  of  a  constitutional  pro- 
vision providing  for  compensation  for  diam- 
aging  property,  acts  done  in  the  proper 
exercise  of  public  authority,  and  not  di- 
rectly encroaching  upon  private  property, 
although  its  use  may  be  impaired,  do  not 
constitute  a  taking,  and  do  not  entitle  the 
owner  to  compensation. 

15  Cyc.  Law  &  Proc.  pp.  625,  656;  Bar- 
ney ▼.  Keokuk,  94  U.  S.  324,  24  L.  ed.  224; 
Pennsylvania  R.  Co.  v.  Miller,  132  U.  S. 
75,  33  L.  ed.  267,  10  Sup.  Ct.  Rep.  34;  Perry 
V.  New  Orleans,  M.  &  C.  R.  Oo.  55  Ala 
413,  28  Am.  Rep.  749;  Ford  v.  Santa  Crm 
R.  Co.  59  Cal.  290;  Savannah,  A.  &  G.  R. 
Co.  V.  Shields,  33  Ga.  601;  Chicago,  B.  k 
Q.  R,  Co.  V.  McGinnis,  79  HI.  269;  Indiana, 
B.  &  W.  R.  Co.  V.  Eberle,  110  Ind.  542, 
59  Am.  Rep.  225,  11  N.  £.  467;  Hine  t. 
Keokuk  &  D.  M.  R.  Co.  42  Iowa,  636: 
O'Connor  v.  St.  Louis,  K.  C.  &  N.  R.  Co, 
56  Iowa,  735,  10  N.  W.  263;  Kansas,  N.  A 
D.  R.  Co.  V.  Cuykendall,  42  Kan.  234,  16 
Am.  St.  Rep.  479,  21  Pac.  1051;  Leiingtrn 
&  0.  R.  Co.  y.  Applegat^,  8  Dana,  289,  33 
Am.  Dec.  497;  Hill  v.  Chicago,  St.  L.  &  N. 

0.  R.  Co.  38  La.  Ann.  599;  Grand  Rapids  k 

1.  R.  Co.  V.  Heisel,  38  Mich.  62,  31  Am.  Rep. 
306;  Paterson  &  P.  Horse  R.  Co.  v.  Pater- 
son,  24  N.'J.  Eq.  158;  Fobea  v.  Rome,  W. 
&  0.  R.  Co.  121  N.  Y.  505,  8  L.  R.  A  453, 
24  N.  E.  919;  Danville,  H.  &  W.  R.  Cb^  ▼• 
Com*.  73  Pa.  29;  Houston  &  T.  C.  K  C6.  x. 
Odum,  53  Tex.  343;  Uanlin  v.  Chicago  k 
N.  W.  R.  Co.  61  Wis.  515,  21  N.  W.  623 

If  highways  are  obstructed,  it  is  a  pub- 
lic nuisance,  to  be  remedied  by  indictmeDt, 
and  not  by  suit  for  damages. 

15  Cyc.  Law  &  Proc.  pp.  654,  700,  and 
notes. 

No  action  can  be  maintained  b^  an^  psr- 
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Bon  who  has  no  interest  in  the  subject- 
matter  of  the  action  different  from  that 
possessed  by  the  rest  of  the  community. 

Central  Branch  Union  P.  R.  Go.  y.  An- 
drews, 30  Kan.  590,  2  Pac.  677;  Atchison 

6  N.  W  R.  Co.  V.  Garside,  10  Kan.  562; 
Heller  v.  Atchison,  T.  &  S.  F.  R.  Co.  28 
Kan.  625;  Trosper  v.  Saline  County,  27 
Kan.  391;  Pottawatomie  County  v.  CSulli- 
van,  17  Kan.  58;  Roberts  v.  Brown  County, 
21  Kan.  252;  Atchison,  T.  &  S.  F.  R.  Co. 
V.  State,  22  Kan.  13;  Gottschalk  v.  Chi- 
cago, B.  &  Q.  R.  Co.  14  Neb.  550,  16  N. 
W.   475,   17  N.  W.   120. 

Hayes,  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff  in  error  is  the  owner  of  the  S. 
E.   ^  of  section  1,  township  22  N.,  range 

7  W.,  which  lies  northwest  and  outside 
of  the  limits  of  the  city  of  Enid.  Immedi- 
ately southeast  of  his  property,  and  sep- 
arated from  it  by  the  intersections  of  two 
public  highways,  is  an  addition  of  the  city 
of  Enid,  known  as  **Kenwood  Addition." 
From  the  intersection  of  the  highway 
running  east  and  west  along  the  south  side 
of  plaintiff's  property,  with  the  highway 
running  north  and  south  along  the  east 
side  at  the  southeast  corner  of  his  property, 
there  are  three  streets  running  into  the  city 
of  Enid,^^ne  running  south,  known  as 
••Nineteenth  street;"  one  running  south- 
east, known  as  "Kenwood  boulevard;"  and 
one  running  east,  known  as  ''Chestnut 
street"  or  "avenue."  These  three  streets 
begin  at  the  intersection  of  the  two  pub- 
lic highways  at  the  southeast  corner  of 
plaintiff's  land.  ±je  brought  this  action  to 
recover  damages  from  the  defendant  city 
of  Knid  and  the  St.  Louis  &  San  Francisco 
Railway  Company  jointly,  because  of  al- 
leged obstructions  placed  in  said  streets 
by  the  railway  company.  He  alleges  that 
the  railway  company,  under  the  authority 
and  with  the  permission  of  the  city  of  Enid, 
granted  by  an  ordinance  which  he  attaches 
to  his  petition  as  an  exhibit,  has  construct- 
ed upon,  across,  and  over  said  streets  its 
line  of  railway  and  switch  tracks,  and  by 
BO  doing  has  so  obstructed  the  highways 
as  to  make  the  access  to  plaintiff's  land 
more  difficult,  because  of  'which  the  value 
of  his  property  has  been  greatly  depre- 
ciated. He  further  alleges  that  the  railway 
company  had  negligently  constructed  its 
tracks  upon  said  streets  upon  a  different 
grade  from  that  of  the  streets,  and  by  em- 
bankments, ditches,  and  standing  cars  upon 
its  tracks,  has  greatly  obstructed  public 
travel  over  two  of  said  streets.  The  city 
and  the  railway  company  filed  their  sepa- 
rate demurrers  to  plaintiff's  petition.  The 
demurrer  of  the  city  was  sustained,  and  ' 
30  L.R.A.(N.S.) 


that  of  the  railway  company  overruled. 
Whereupon,  plaintiff  refusing  to  plead  fur- 
ther, judgment  was  rendered  by  the  court 
in  favor  of  the  city,  dismissing  the  action 
against  it.  From  that  judgment  this  pro- 
ceeding has  been  brought. 

The  ordinance  by  which  the  city  granted 
to  the  railway  company  permission  to 
build  over  the  streets  involved  in  this  ac- 
tion grants  to  the  company  the  right  to  use 
and  occupy  all  of  said  streets  for  its  main 
line  of  track  through  the  city  of  Enid,  and 
its  switches,  stations,  grounds,  and  build- 
ings, and  for  all  other  railway  purposes  and 
for  a  right  of  way,  with  the  limitation, 
however,  that  the  right  of  the  public  to 
travel  over  and  across  said  three  streets 
is  reserved  to  the  public.  The  ordinance 
provides  that  "the  public  shall  be  allowed 
the  right  to  travel  upon  and  across  said 
right  of  way  on  the  strets  in  this  section 
named,  and  in  consideration  of  the  grant  of 
the  public  grounds  and  streets  in  this  or- 
dinance given  to  said  railway  company, 
and  the  right  to  use  and  occupy  said  pub- 
lic grounds,  streets,  avenues,  alleys,  it  is 
hereby  made  the  duty  of  said  railway  com- 
pany to  provide  a  suitable  place  on  each  of 
said  streets  for  a  crossing  by  vehicles  over 
each  of  its  main  and  side  tracks;  said 
crossing  to  be  properly  made  with  planks 
to  be  laid  between  the  rails,  and  extending 
1  foot  on  the  outside  of  the  rails  on  each 
side  of  the  track.     ..." 

The  theory  upon  which  plaintiff  seeks  to 
recover  is  stated  in  the  brief  of  his  coun- 
sel in  the  following  language:  "The  plain 
tiff  in  error  brought  this  action  aginst  the 
defendant  in  error,  defendant  below,  jointly 
for  the  recovery  of  damages  sustained  by 
him,  alleged  to  have  been  caused  by  the  de- 
fendant railway  company  obstructing  and 
interfering  with  the  ingress  and  egress  to  his 
property;  and  seeks  to  hold  the  defendant 
city  jointly  liable  with  the  defendant  rail- 
rosid  company  for  permitting  the  obstruc- 
tions to  be  placed  and.  maintained  in  the 
streets  and  highways  directly  communicat- 
ing with  plaintiff's  premises." 

The  title  to  the  streets  involved  in  this 
action  is  not  in  the  abutting  owners,  but 
is  in  the  municipality  in  trust  for  the  use 
and  benefit  of  the  public  for  the  purpose 
of  public  highways.  Municipal  corporations 
of  the  territory  had,  and  of  the  state  now 
have,  by  virtue  of  §  118,  art.  9,  chap.  18, 
Wilson's  Stat.  1903,  authority  to  grant 
railway  companies  the  use  of  the  streets  of 
such  corporations  for  railway  purposes,  to 
be  used  in  common  with  the  traveling  pub- 
lic, consistent,  with  the  rights  of  abutting 
property  owners.  Foster  Lumber  Co.  v. 
Arkansas  Valley  &  W.  R.  Co.  20  Okla.  583, 
95  Pac.  224,  100  Pac.  1110;   Blackwell,  E^ 
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6  S.  W.  R.  Co.  V.  Gist,  18  Okla.  516,  90 
Pac.  889.  Plaintiff  does  not  deny  that  the 
city  of  Enid  had  the  power  to  enact  the 
ordinance  granted  to  the  railway  company 
in  this  case,  permitting  the  railway  com- 
pany to  occupy  the  streets  with  its  tracks, 
but  he  insists  that  if,  in  the  exercise  of  this 
right  granted  to  the  railway  company,  it 
commits  acts  that  result  in  injury  to  plain- 
tiff's property,  the  city  is  liable  therefor. 
The  weight  of  authority  supports  the  rule 
that  where  a  railway  company,  under  leg- 
islative authority  from  a  municipal  cor- 
poration, constructs  upon  the  streets  or  pub- 
lic highways  of  a  city,  its  railway  tracks, 
and  operates  its  trains  thereon  in  a  rea- 
sonable, proper,  and  lawful  manner,  the 
city  is  not  liable  for  injury  resulting  to 
private  rights. 

In  Murphy  v.  Chicago,  29  111.  279,  81 
Am.  Dec.  307,  it  was  said:  "It  is  the  set- 
tled law  of  this  court,  as  well  as  in  most 
of  the  other  states  of  this  Union,  that  it 
is  a  legitmate  use  of  a  street  or  highway 
to  allow  a  railway  track  to  be  laid  dov/n 
in  it,  and  for  doing  so  the  city  is  not  lia- 
ble for  any  damages  which  may  accrue  to 
individuals."  Other  cases  in  point  and  to 
the  same  effect  are:  Sorensen  v.  Greeley,  10 
Colo.  369,  15  Pac.  803;  Frith  v.  Dubuque, 
45  Iowa,  406.  The  same  rule  is  declared 
by  Judge  Brewer,  speaking  for  the  supreme 
court  of  Kansas,  in  Hedrick  v.  Olathe',  30 
Kan.  348,  1  Pac.  118,  under  a  statute  iden- 
tically the  same  as  the  one  existing  in  this 
state. 

Discussing  the  same  question,  the  su- 
preme court  of  Colorado  in  Denver  v.  Bayer, 

7  Colo.  113,  2  Pac.  6,  said:  "But  the  con- 
struction of  an  ordinary  railroad  is  not, 
as  we  have  found,  an  improvement  of  the 
street  for  the  convenience  and  benefit  of 
the  local  public.  It  is  a  private  enterprise, 
for  private  profit.  True,  the  city  attaches 
certain  conditions  to  the  license  granted, 
such  as  that  the  roadbed  shall  be  upon  a 
certain  grade,  that  culverts  shall  be  con- 
structed for  the  gutters,  and  planks  laid  at 
the  crossings,  but  otherwise  the  municipal 
authorities  do  not  control  the  enterprise; 
whether  we  term  the  railroad  company 
purely  a  private,  or  whether  we  call  it  a 
quasi  public,  corporation,  the  situation  re- 
mains unchanged.  In  constructing  and  op- 
erating the  road  it  is  acting  for  itself,  and 
not  for  the  city.  It  is  no  more  the  city's 
agent  than  is  the  individual  licensed  by 
ordinance  or  resolution  to  engage  in  some 
legitimate  private  business  requiring  such 
license  or  authority.  If  the  railroad  com- 
pany disobey  the  law  in  building  or  oper- 
ating its  road,  the  city  is  no  more  respon- 
sible therefor  than  it  would  be  for  a  tort 
:iO  L.R.A.(N.S.) 


of  the  private  individual  in  the  pursuit  of 
his  business  aforesaid." 

The  rule  of  the  foregoing  authorities  is 
sound  in  principle  and  is  supported  by  good 
reason;  but  a  grant  to  a  railway  company 
by  the  legislative  department  of  the  state 
or  by  a  municipal  corporation,  of  authority 
to  construct  its  railway  tracks  upon  the 
streets  or  public  highways,  is  not  an  au- 
thoriauition  to  the  company  to  violate  pri- 
vate rights.  Such  authorization  relieves 
the  company  only  from  liability  to  suit, 
civil  or  criminal,  at  the  instance  of  the 
government,  but  the  licensee  must  respond 
in  damages  for  injury  resulting  to  private 
rights.  Foster  Lumber  Co.  v.  Arkansas 
Valley  &  W.  R.  Co.  supra;  Baltimore  &  P. 
R.  Co.  V.  Fifth  Baptist  Church,  108  U.  S. 
317,  27  L.  ed.  739,  2  Sup.  Ct.  Rep.  719. 
The  only  right  granted  by  such  acts  of  au- 
thorization is  one  against  the  public,  and 
not  against  the  private  rights  of  iudivduals. 
That  the  state  or  a  municipal  corporation 
acting  under  legislative  authority  may 
grant  such  right  is  too  well  settled  to  re- 
quire the  citation  of  authorities,  and  to  hold 
that  a  municipal  corporation  having  the 
power  to  grant  such  right  may,  for  the 
mere  act  of  granting  it,  be  penalized,  would 
be  a  legal  inconsistency.  But  plaintiff  in- 
sists in  his  brief  that  defendant  is  liable 
for  the  reason  that  the  railway  company, 
in  the  exercise  of  the  right  granted  to  it 
to  lay  its  tracks  on  the  streets  of  defend- 
ant, has  unreasonably  and  in  an  improper 
manner  constructed  its  tracks  across  two 
of  the  streets,  and  permitted  its  cars  to 
stand  upon  said  tracks  across  said  streets, 
so  as  to  hinder  and  obstruct  public  travel 
thereon,  and  to  make  the  access  to  his 
property  more  difficult  and  inconvenient. 
License  to  a  railway  company  by  a  city  to 
construct  its  tracks  upon  the  streets  and 
in  the  public  highways  of  a  city  must  be 
exercised  in  a  reasonable  and  proper 
manner,  and  does  not  give  to  the  railway 
company  authority  to  monopolize  the 
streets,  and  to  construct  its  tracks  or  op- 
erate its  trains  thereon  in  negligent,  un- 
reasonable manner,  without  regard  to  the 
rights  of  the  traveling  public  and  of  abut- 
ting property  owners.  It  must  exercise  the 
right  granted  with  due  regard  to  the  rights 
of  the  public,  and  if,  by  failure  to  do  so, 
it  obstructs  the  streets  or  highways,  it 
renders  itself  subject  to  prosecution  for  the 
maintenance  of  a  public  nuisance,  and  if 
any  individual  suffers  special  and  peculiar 
injury  therefrom,  he  has  a  right  of  action 
to  restrain  the  nuisance  and  to  recover 
damages  for  his  injury.  Ottawa,  O.  C.  &  C. 
G.  R.  Co.  V.  Larson,  40  Kan.  301,  2  L.  R.  A. 
59,  19  Pac.  661. 

Plaintiff's  petition  does  not  allege  with 
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fullness  the  acts  it  charges  the  railway 
company  with  having  committed,  that  create 
the  obstruction  upon  the  streets  leading  to 
his  property;  but  the  allegations  of  his 
petition  are  to  the  effect  that  upon  two  of 
these  named  streets,  leading  across  tne  addi- 
tion from  the  city  into  the  public  high- 
ways upon  which  plaintiff's  property  abuts, 
the  railway  company  has  constructed,  in 
an  unreasonable  manner,  embankments 
and  ditches  upon  which  it  has  laid  its 
tracks,  and  over  which  it  has  failed  to  pro- 
vide and  maintain  crossings  in  compliance 
with  the  contract  with  the  city;  and  that 
it  has  permitted  and  now  permits  cars  to 
stand  upon  said  tracks,  all  of  which  re- 
sults in  blocking  said  streets  and  so  ob- 
structing same  that  plaintiff  is  required  to 
go  to  and  from  his  premises  by  a  more  cir- 
cuitous and  inconvenient  route,  and  has 
rendered  his  farm  less  suitable  for  an  addi- 
tion to  the  city,  and  has  depreciated  its 
value.  Whether  plaintiff  is  entitled  to 
maintain  this  action  for  damages  for 
said  alleged  injuries  involves  two  questions. 
First,  whether  the  alleged  nuisance  main- 
tained by  the  railway  company  in  the  streets 
results  in  special  and  peculiar  injury  to 
plaintiff,  for  which  he  has  his  right  of 
action  against  the  railway  company  for 
damages;  and,  second,  if  he  has  such  right 
of  action  against  the  railway  company,  is 
the  city  likewise  liable  to  him  in  a  similar 
action  against  it,  for  the  renson  that  the 
city  has  permitted  the  alleged  public  nui- 
sance to  be  maintained  in  violation  of  its 
ordinance  granting  the  license  to  the  rail- 
way company,  and  after  notice  to  it  of  the 
maintenance  thereof?  It  will  follow  that 
if  the  acts  charged  against  the  railway 
company  are  insufficient  to  give  a  right  of 
action  for  damages  in  favor  of  plaintiff 
against  the  railway  company,  none  exists 
against  the  city,  and  we  shall  therefore 
consider  that   question   first. 

A  railway  constructed  upon  the  streets 
of  a  city  or  public  highway,  under  legisla- 
tive authority,  is  not  a  nuisance  per  se, 
but  it  may  become  such  by  reason  of  the 
manner  of  construction  or  of  its  operation. 
It  is  unnecessary  to  determine  how  much 
of  a  street  a  railway  company  might  appro- 
priate to  its  exclusive  use  under  legislative 
license  without  any  limitation  upon  its 
rights  in  the  ordinance  granting  such  li- 
cense; for,  in  the  case  at  bar,  it  is  specif- 
ically provided  by  the  ordinance  granting 
to  the  railway  company  permission  to  build 
upon  the  streets  of  the  city,  that  the  pub- 
lic shall  be  allowed  the  right  of  travel  upon 
and  across  said  streets,  and  that  the  rail- 
way company  shall  provide  suitable  places 
on  each  of  said  streets  for  crossings,  and 
30  L.K.A.(N.S.) 


that  its  right  to  use  and  occupy  the  streets 
shall  be  subject  to  the  rights  of  public 
travel. 

Section  4751  of  the  Compiled  Laws  of 
1909  defines  a  nuisance  to  consist  in  unlaw- 
fully doing  an  act  or  omitting  to  perform 
a  duty,  which  act  or  omission,  among  other 
things,  "unlawfully  interferes  with,  ob- 
structs, or  tends  to  obstruct,  or  renders 
dangerous  for  passage,  any  lake  or  navi- 
gable river,  bay,  stream,  canal,  or  basin, 
or  any  public  park,  square,  street,  or  high* 
way."  The  terms  of  the  ordinance  clear- 
ly do  not  except  the  railway  company  from 
the  operations  of  this  statute,  except  in  so 
far  as  it  constructs  and  operates  its  line  of 
railway  in  a  reasonable  and  proper  manner. 
Section  4751  provides  three  remedies 
against  a  public  nuisance:  First,  indict- 
ment; second,  civil  actions;  third,  abate- 
ment. Section  4760  provides  that  a  pri- 
vate person  may  maintain  an  action  for 
a  public  nuisance  if  it  is  especially  inju- 
rious to  himself;  but  not  otherwise.  This 
provision  of  the  statute  is  in  harmony 
with  the  common-law  rule.  As  to  what  are 
special  damages  flowing  from  a  public  nui- 
sance, for  which  a  private  individual  may 
recover,  the  rule  is  that  the  injury  from 
which  they  result  must  be  different  in  kind, 
not  merely  degree,  from  that  suffered  by 
the  general  public  from  the  act  complained 
of.  Bigley  v.  Nunan,  53  Cal.  403;  Decker 
v.  Evansville  Suburban  &  N.  R.  Co.  133 
Ind.  493,  33  N.  E.  349;  Gundlach  v.  Hamm, 
62  Minn.  42,  64  N.  W.  50;  Tilly' v.  Mitchell 
&  L.  Co.  121  Wis.  1,  105  Am.  St.  Rep.  1007, 
08  N.  W.  969.  "It  is  not,"  says  Mr.  Wood 
in  his  treatise  on  Nuisance,  "that  he  has 
sustained  more  damage  than  another;  it 
must  be  of  a  different  character,  special 
and  apart  from  that  which  the  public  in 
general  sustain;  and  not  such  as  is  com* 
mon  to  every  person  who  exercises  the 
right  that  is  injured."  Wood,  Nuisance, 
K  646.  The  statement  of  the  rule  is  easier 
than  the  application  of  it.  It  is  often 
difficult  to  determine  whether  the  injury  to 
an  individual  from  a  public  nuisance  is  or  is 
not  a  kind  that  gives  him  a  right  of 
private  action  to  recover  damap^es  there- 
for. The  authorities  generally  hold  that 
the  injury  resulting  from  an  obstruction 
in  a  street  or  public  highway  in  front  of 
an  abutting  owner's  property,  which  in- 
terferes with  his  ingress  or  egress  to  and 
from  his  property,  is  a  special  injury  tp 
him;  and  many  authorities  hold  that,  al- 
though the  obstruction  be  not  in  front  of 
the  abutting  property,  if  it  be  in  such 
proximity  to  it,  upon  the  street  or  highway 
upon  which  the  property  abuts,  that  the 
abutting  owner's  use  and  enjoyment  of  the 
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property  Is  destroyed  or  greatly  interfered 
with,  and  its  value  depreciated,  this  injury 
is  special  and  peculiar  to  him.  And  it  has 
been  held  that  injury  to  property,  the  ac- 
cess to  which  has  been  interfered  with  by 
an  obstruction,  although  the  property  be 
not  adjoining  the  highway  or  street  upon 
which  the  obstruction  exists,  if  such  street 
or  highway  is  the  owner's  only  means  of 
access  to  the  property,  is  a  special  injury, 
and  the  owner  may  recover  therefor«  Bern- 
be  V.  Anne  Arundel  County,  94  Md.  321,  57 
L.R.A.  279,  61  Atl.  179.  But  the  facts  in 
the  case  at  bar  do  not  bring  it  within  any 
of  these  classes.  Plaintiff's  property  does 
not  abut  upon  any  of  the  streets  obstructed. 
It  abuts  only  upon  public  highways  into 
which  said  streets  lead.  He  has  no  private 
easement  in  the  streets  obstructed,  such  as 
an  abutting  property  owner  has;  his  right 
therein,  violation  of  which  he  complains,  is 
one  common  to  all  the  public.  Plaintiff 
owns  property  in  the  vicinity  of  these 
highways,  and  the  value  of  his  right  to 
travel  over  these  may  be  of  greater  value 
to  him  than  the  value  of  the  same  right 
to  others  who  have  no  property  in  the 
same  vicinity;  but  this  is  a  difference  only 
in  degree,  and  not  in  kind.  He  does  not 
allege  that  the  streets  obstructed  consti- 
tute the  only  means  of  access  to  the  prop- 
erty, or  that  the  obstruction  complained 
of  cuts  off  his  communication  with  the  city. 
On  the  other  hand,  of  the  three  streets 
named  by  him  as  crossing  the  additions  of 
the  city,  and  leading  to  the  highways  ad- 
joining his  farm,  he  has  charged  that  only 
two  of  them  have  been  so  obstructed  by  the 
railway  company  as  to  interfere  with  pub- 
lic travel  over  them,  and  it  may  be  pre- 
sumed that  the  remaining  street  furnishes 
him  adequate  means  of  access  to  his  farm 
from  the  city,  and,  if  it  does  not  do  so, 
it  could  not  be  presumed,  in  the  absence 
of  allegation  to  that  effect,  that  there 
were  no  other  highways  and  streets  af- 
fording to  him  means  of  ingress  and  egretis 
to  and  from  his  property.  In  Houck  v. 
Wachter,  34  Md.  265,  6  Am.  Rep.  332,  it 
was  held  that  one  who  was  compelled  by 
an  obstruction  in  the  highway  that  led 
to  his  farm,  to  go  from  and  return  to  his 
farm  by  a  very  circuitous  route,  to  his 
great  inconvenience,  did  not  suffer  such 
special  damage  as  entitled  him  to  maintain 
an  action  therefor,  and  the  court  said: 
"All  the  authorities  agree  that  to  support 
the  action,  the  damage  must  be  different 
not  merely  in  degree,  but  different  in  kind, 
from  that  suffered  in  common,  hence,  it 
has  been  well  settled  that,  thoup;h  the 
plaintiff  may  suffer  more  inconvenience 
than  others  from  the  obstruction,  by  rea- 
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son  of  his  proximity  to  the  highway,  that 
will  not  entitle  him  to  maintain  an  ac- 
tion." 

In  Guttery  v.  Glenn,  201  III.  276,  66  N. 
E.  305,  the  closing  of  a  street  by  the  board 
of  trustees  of  a  town  was  held  to  be  a 
public  nuisance,  but  that  a  private  person 
whose  property  was  not  adjacent  to  the 
street  closed,  and  to  which  the  street  did 
not  afford  direct  access,  could  not  enjoin 
the  action  of  the  trustees  merely  because, 
by  closing  the  street,  he  would  be  incon- 
venienced in  going  from  his  premises  to 
certain  parts  of  the  town.  Other  cases  in 
point  are;  McCowan  v.  Whitesidefe,  31  Ind. 
235;  Chicago  v.  Union  Bldg.  Asso.  102  lU. 
379,  40  Am.  Rep.  598;  Shaubut  v.  St.  Paul 
&  S.  C.  R.  Co.  21  Minn.  502;  Aldrich  t. 
Wetmore,  52  Minn.  164,  53  N.  W.  1072; 
Zettel  V.  West  Bend,  79  Wis.  316,  24  Am. 
St.  Rep.  715,  48  N.  W.  379;  Dantzer  v.  In- 
diana Union  R.  Co.  141  Ind.  604,  34  L.  R.  A. 
769,  50  Am.  St.  Rep.  343,  39  N.  E.  223; 
Kinnear  Mfg.  Co.  v.  Beatty,  65  Ohio  St. 
264,  87  Am.  St.  Rep.  600,  62  N.  E.  341; 
Stoutemeyer  v.  Sharp,  89  Ark.  175,  21 
L.R.A.(N.S.)  74,  116  S.  W.  189;  Guilford 
V.  Minneapolis  &  St.  L.  R.  Co.  94  Minn. 
108,  102  N.  W.  365;  Van  Buskirk  v.  Bond, 
52  Or.  234,  96  Pac.  1103. 

The  facts  in  Shaubut  v.  St.  Paul  &  S. 
C.  R.  Co.  and  Guilford  v.  Minneapolis  ft 
St.  L.  R.  Co.  supra,  are  very  similar  to  the 
facts  in  the  case  at  bar.  In  the  Shaubut 
Case,  plaintiff  owned  unplatted  lands  which 
adjoined  the  limits  of  a  city.  The  street 
obstructed  ended  at  the  boundary  line  of 
plaintiff's  property;  the  only  difference  be- 
tween that  case  and  the  case  at  bar  being 
that  in  the  Shaubut  Case  the  end  of  the  street 
obstructed  was  contiguous  to  the  plain- 
tiff's land,  whereas  in  the  case  at  bar  the 
streets  and  highways  are  adjacent  to  plain- 
tiff's land.  In  the  Guilford  Case,  the  street 
obstructed  intersected  a  street  that  was 
adjacent  to  plaintiff's  property.  In  each  of 
these  cases  plaintiff's  means  of  communica- 
tion with  the  city  from  his  property  was 
made  more  inconvenient,  but  recovery  of 
damages  therefor  was  denied,  because  his 
injury  was  held  not  to  be  special  and  pecu- 
liar to  him.  Plaintiff  in  the  case  at  bar 
alleges  that  he  has  suffered  great  injuries 
and  damages  "which  are  peculiar  to  himself 
alone,  and  that  are  not  shared  by  the  pub- 
lic generally."  This  statement  is  nothing 
more  than  the  averment  of  a  legal  con- 
clusion. The  averment  of  probative  facts 
contained  in  the  petition  fails  to  show 
that  he  has  sustained  an  injury  different 
in  kind  from  that  experiencea  by  the  pub- 
lic at  large.     Van  Buskirk  v.  Bond,  supra. 

We   are    therefore   of   the  opinion    that 
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plaintiffs  petition  fails  to  show  that  he 
has  suffered  any  special  injury  from  the 
public  nuisance  charged  in  his  petition, 
for  which  he  can  recover  from  those  guilty 
of  maintaining  it.  It  is  therefore  unneces- 
sary to  decide  whether,  if  he  had  suffered 
such  special  injury  as  would  entitle  him  to 
recover  against  the  railway  company,  the 
city  would  be  liable,  because  it  had  suffered 
in  violation  of  the  ordinance  granting  to 
the  railway  company  the  right  to  lay  its 
tracks  upon  the  streets,  the  obstruction  to 
be  maintained  after  notice  to  it  of  its  ex- 
istence. 

The  judgment  of  the  trial  court  is  af- 
firmed. 

Dunn,  Ch.  J.,  and  Williams,  Kane,  and 
Turner,  JJ.,  concur.  "^ 


ARKANSAS  SUPBEMB  COURT. 

ADELIA  P.  DANAHER,  Appt., 

V. 

SOUTHWESTERN  TELEGRAPH  &  TELE- 
PHONE COMPANY. 

(—  Ark.  — ,  127  S.  W.  963.) 

Telephone  —  refusal   of   service  —  col- 
lection of  debt. 

A  telephone  company  cannot  refuse  to 
serve  one  who  offered  to  pay  its  rates  and 
comply  with  its  reasonable  rules  and  regu- 
lations, for  the  purpose  of  coercing  pay- 
ment of  a  debt  contracted  for  service  ren- 
dered in  the  past.  _ 

(March  28,  1910.) 

APPEAL  by  plaintiff  from  a  judgment 
of  the  Circuit  Court  for  Pulaski 
Countv  entered  on  a  directed  verdict  for 
defendant  in  an  action  brought  to  recover 
a  statutory  penalty  for  alleged  discrimi- 
nation by  defendant  against  plaintiff.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  E.  Williams,  Austin  & 
Danaher,  and  Palmer  Danalicr  for  ap- 
pellant. 

Mr.  Walter  J.  Terry,  for  appellee: 

A  telephone  company  may  remove  the  in- 
strument or  discontinue  the  service  be- 
cause of  nonpayment  of  telephone  rentals 
or  tolls  at  the  time  required  by  the  con- 
tract or  regulations  of  the  company. 

Huffman  v.  Marcy  Mut.  Teleph.  Co.  143 
Iowa,  590,  23  L.R.A.(N.S.)  1010,  121  N.  W. 
1033;  Cumberland  Teleg.  &  Teleph.  Co.  v. 
Hobart,  89  Miss.  252.  ]19  Am.  St.  Rop. 
702,42  So.  349;  Rushville  Co-op.  Teleph.  Co. 
V.  Irvin,  27  Ind.  App.  (52,  59  N.  E.  327; 
Irvin  V.  Rushville  Co-op.  Teleph.  Co.  161 
30  L.R.A.(N.S.) 


Ind.  624,  69  N.  E.  258;  People  ex  rcl.  Ken- 
edy V.  Manhattan  Gaslight  Co.  45  Barb. 
146;  Tacoma  Hotel  Co.  v.  Tacoma  Light 
&  Water  Co.  3  Wash.  316,  14  L.R.A.  600. 
28  Am.  St.  Rep.  35,  28  Pac.  516;  Giranl 
L.  Ins.  Co.  V.  Philadelphia,  88  Pa.  394; 
Frothingham  v.  Bensen,  20  Misc.  132,  44 
N.  Y.  Supp.  883;  Harrisburg's  Appeal,  107 
Pa.  102;  Com.  ex  rel.  Roman  Catholic  High 
School  V.  Philadelphia,  132  Pa.  288,  19  Atl. 
136;  Jones  v.  Nashville,  109  Tenn.  560,  72 
S.  W.  985;  Mackin  v.  Portland  Gas  Co. 
38  Or.  120,  49  L.R.A.  696,  61  Pac.  134,  62 
Pac.  20. 

Battle,  J.,  delivered  the  opinion  of  the 
court : 

Adelia  P.  Danaher  brought  this  action 
against  the  Southwestern  Telegraph  &  Tele- 
phone Company  to  recover  the  statutory 
penalty  for  discrimination  against  the 
plaintiff  by  refusing  to  furnish  her  tele- 
phone service  for  a  period  of  forty  days. 
Plaintiff  alleged  in  her  complaint  that  she 


Note.  "-^  Bight  to  refuse  telephone  serv' 
ice  to  coerce  payment  of  hill.  . 

There  is  nothing  to  compel  a  telephone 
company  to  furnish  telephone  service  to  one 
who  will  not  pay  for  it,  and  a  regulation 
that,  in  case  a  patron  is  in  default,  service 
will  be  denied,  is  reasonable  and  may  be 
enforced.  Rushville  Co-op.  Teleph.  Co.  v. 
Irvin,  27  Ind.  App.  6?,  59  N.  B.  327; 
Irvin  V.  Rushville  Co-op.  Teleph.  Co.  161 
Ind.  524,  69  N.  E.  258;  Cumberland  Teleg. 
&  Teleph.  Co.  v.  Hobart,  89  Miss.  262,  119 
Am.  St.  Rep.  702.  42  So.  349;  Malochee  v. 
Great  Southern  Teleph.  &  Teleg.  Co.  49  La. 
Ann.  1090,  22  So.  922;  Magruder  v.  Cum- 
berland Teleph.  &  Teleg.  Co.  92  Miss.  716, 
16  L.R.A.(N.S.)  500,  40  So.  404;  Cumber- 
land Teleph.  &  Teleg.  Co.  v.  Baker,  85  Miss. 
486,  37  So.  1012;  Buffalo  County  Teleph. 
Co.  V.  Turner,  82  Neb.  841,  19  L.R.A.(N.S.) 
693,  130  Am.  St.  Rep.  61)9,  148  N.  W.  1064. 

The  reason  for  the  rule  is  that  the  law 
compels  a  telephone  company  to  furnish 
efficient  service  without  discrimination  un- 
der reasonable  regulations,  and  since  it 
can  maintain  an  efficient  service  only 
through  prompt  payment  of  its  dues  and 
tolls,  the  use  of  the  summary  remedy  of 
denying  service  for  nonpayment  is  reason- 
able. Rushville  Co-op.  Teleph.  Co.  v.  Ir- 
vin and  Irvin  v.  Rushville  Co-op.  Teleph, 
Co.  supra. 

And  telephone  service  may  be  refused  for 
nonpayment  of  rental,  despite  the  com- 
pany's indebtedness  to  the  subscriber,  where 
the  rule  is  reasonable.  Rushville  Co-op. 
Teleph.  Co.  v.  Irvin;  Irvin  v.  Rushville 
Co-op.  Teleph.  Co.;  and  Buffalo  County 
Teleph,  Co.  v.  Turner. — supra. 

In  State  ex  rel.  Goodwine  v.  Cadwallader, 
172  Ind.  019.  S7  N.  E.  044,  affirmed  on  re- 
hearing in  172  Ind.  644,  89  N.  E.  319,  it 
was  said   that,   in  case  of  dispute  over  a 
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18,  "and  for  many  years  has  been  a  sub- 
scriber to  the  defendant's  telephone  ex- 
change in  Little  Rock,  and  as  such  had  a 
telephone  instrument  in  her  residence,  fur- 
nished by  defendant,  and  was  at  all  times 
upon  her  call  furnished  with  connections  to 
all  other  telephones  in  said  exchange  un- 
til March  30,  1908,  when  the  defendant 
disconnected  said  telephone  and  arbitrarily 
refused  to  permit  plaintiff  to  use  same, 
continuing  so  to  refuse  her  service  until 
the  8th  day  of  May,  1008,  when  it  again 
connected  her  telephone  with  its  excliange; 
that  plaintiff  paid  defendant  the  rent  upon 


said  telephone  for  said  months  of  March, 
April,  and  May,  1908,  and  fully  complied 
with  all  of  defendant's  rules  and  regula- 
tions ;  that  defendant  refused  to  permit 
plaintiff  to  use  said  telephone  during  all  of 
said  time  from  March  30,  1908,  to  May  8, 
1908,  both  days  included,  and  refused  on 
each  and  all  of  said  dates  to  answer  any 
call  made  by  plaintiff  through  said  tele- 
phone, or  to  call  plaintiff  at  the  request 
of  any  other  subscriber  asking  for  connec- 
tion with  said  telephone;  that,  by  virtue 
of  the  statutes  of  this  state,  it  is  made 
the  duty  of  defendant  to  furnish  all  appli- 


question  of  indebtedness,  the  remedy  of  the 
patron  is  to  pay  under  protest  the  amount 
demanded,  and  sue  for  excess;  that  the 
patron  cannot  compel  service  by  mandamus 
to  enforce  his  agreement. 

But  othe'r  cases  take  the  view  that  such 
a  regulation  cannot  be  made  the  instru- 
ment by  which  the  telephone  company  can 
become  the  judge  in  its  own  case,  and  re- 
fuse service  to  enforce  payment  of  disputed 
bills.  State  ex  rel.  Pavne  v.  Kinloch 
Teleph.  Co.  93  Mo.  App.  349,  67  S.  W.  684; 
State  ex  rel.  Webster  v.  Nebraska  Teleph. 
Co.  n  Neb.  126,  62  Am.  Rep.  404,  32  N. 
W.  237. 

In  the  last  cited  case  it  appeared  that  the 
telephone  was  removed  because  of  relator's 
refusal  to  pay  for  its  use  during  the  time 
the  company,  was  in  default  in  furnishing 
him  with  a  directory  or  list  of  its  sub- 
scribers with  their  numbers,  which  the  re- 
lator claimed  was  essential  to  the  profitable 
use  of  the  telephone,  and  which  it  was  the 
custom  of  the  company  to  furTiish  to  its 
subscribers,  and  'that,  upon  relator's  sub- 
sequent application  to  become  a  subscriber, 
and  to  have  an  instrument  placed  in  his 
office,  it  was  insisted  that  relator's  conduct 
relieved  the  company  from  any  obligation 
to  furnish  telephone  service.  It  was  held 
upon  application  for  mandamus  to  compel 
the  company  to  furnish  telephone  service, 
that  the  mere  fact  of  a  misunderstanding 
with  those  who  desire  to  receive  its  benefits 
will  not  relieve  the  company  from  the  dis- 
charge of  those  duties;  that  if  the  relator 
was  indebted  to  the  respondent  for  the  use 
of  its  telephone,  the  law  gives  an  adequate 
remedy  by  an  action  for  the  amount  due. 

And  so,  also,  in  Southwestern  Teleg.  & 
Teleph.  Co.  v.  Luckett  (Tex.  Civ.  App.) 
127  S.  W.  856,  it  was  held  that  a  telephone 
company,  being  a  public  service  corpora- 
tion, cannot  refuse  service  to  a  patron  who 
offers  to  pay  the  customary  rental,  because 
he  owed  the  company  for  past  services  for 
which  he  had  failed  or  refused  to  pay. 

Nor  can  such  regulation  be  used  as  a 
means  to  enforce  payment  which  it  is  not 
the  duty  of  the  subscriber  to  pay.  Thus, 
a  telephone  company  cannot  reiuse  to  con- 
tinue to  furnish  telephone  service  on  the 
ground  that  there  is  an  amount  due  from 
the  complainant's  wife  for  the  use  of  an- 
other telephone.  Cumberland  Teleg.  & 
Teleph.  Co.  v.  Hobart,  supra. 
30  L.R.A.(N.S.) 


In  the  above  case  it  was  also  said  that 
even  if  the  complainant  was  indebted  to 
the  company  for  telephone  service  ren- 
dered under  a  separate  contract,  the  com- 
pany could  only  put  an  end  to  that  con- 
tract wherein  there  was  default;  that  the 
failure  to  pay  a  telephone  bill  on  one  house 
does  not  authori^  discontinuing  service 
from  the  other,  where  the  service  is  ren- 
dered under  separate  contracts. 

In  State  ex  rel.  Payne  v.  Kinloch  Teleph. 
Co.  supra,  the  right  of  the  telephone  com- 
pany to  enforce  a  regulation  requiring  pay 
for  back  service  before  restoring  a  tele- 
phone was  denied,  where  it  failed  to  per- 
form the  required  service,  and  the  party 
was  not  notified  of  the  regulation  at  the 
time  he  originally  contracted  to  have  the 
telephone  placed  in  his  house.  The  court 
said:  "  Without  deciding  whether  a  previ- 
ous failure  to  pay  the  rent,  either  from  dis- 
honesty or  inability,  would  justify  a  tele- 
phone company  in  refusing  to  again  install 
an  instrument  removed  on  account  of  the 
default,  until  it  was  made  whole  for  the 
back  rent  and  cost  of  installation,  we  do 
decide  and  hold  that  when  the  customer  is 
solvent,  and  it  is  fairly  doubtful  if  any 
back  rent  is  owing,  or,  as  in  this  case, 
when  the  subscriber  has  paid  for  all  the 
service  he  got  (and  there  is  practically  no 
testimony  that  these  appellants  owe  any- 
thing, while  they  are  shown  to  be  financial- 
ly responsible),  a  company  cannot  insist  on 
that  condition, — cannot  be  judge  in  its  own 
case  and  decide  the  dispute." 

And  the  fact  that  the  applicant  had  vio- 
lated a  former  contract  witti  the  company, 
to  use  its  system  exclusively,  is  no  ground 
for  the  company's  refusing  the  service. 
State  ex  rel.  Gwynn  v.  Citizens'  Teleph.  Co. 
61  S.  C.  83,  66  L.R.A.  339,  85  Am.  St.  Rep. 
870,  39  S.  E.  257;  Gwynn  v.  Citizens' 
Teleph.  Co.  69  S.  C.  434,  67  L.R.A.  111, 
104  Am.  St.  Rep.  819,  48  S.  E.  460. 

But  in  Rushville  Co-op.  Teleph.  Co.  ▼. 
Irvin,  supra,  it  was  said  ohiter  that  tele- 
phone service  could  be  refused  as  long  as 
the  patron  refused  to  pay  the  rental  for 
the  preceding  month. 

Upon  the  question  of  the  right  to  with- 
draw telephone  service  because  of  abuse  of 
privilege,  see  note  to  Huffman  v.  Marcy 
Mut.  Teleph.  Co.  23  L.R.A.(N.S.)   1010. 

A.  L.  R, 
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cants  telephone  connections,  service,  and  fa- 
cilities without  discrimination  or  partiality, 
provided  such  applicants  comply  with  all  of 
defendant's  reasonable  rules  and  regula- 
tions; that  the  defendant  discriminated 
against  plaintiff  each  day  of  said  period  of 
forty  days,  in  this:  that  other  persons  who 
were  subscribers  to  said  telephone  exchange 
were  permitted  to  use  their  telephone  at 
their  residences,  and  were  given  connections 
through  said  exchange,  provided  they  paid 
to  defendant  the  rental  price  for  such  tele- 
phones and  service  as  plaintiff  did;  and 
that  such  other  subscribers  were  permitted 
to  have  connection  with  the  telephones  of 
other  subscribers  in  the  city  of  Little  Rock 
and  elsewhere,  for  the  purpose  of  trans- 
mitting messages  and  communicating 
through  said  telepliones  to  all  persons  hav- 
ing telephones,  upon  their  payment  of  an 
amount  of  money  equal  to  that  paid  by 
plaintiff  for  like  service  during  said  pe- 
riod, while,  during  the  above-mentioned  pe- 
riod, and  on  each  and  every  day  thereof, 
the  defendant  refused  to  allow  the  plain- 
tiff to  use  her  telephone  and  kept  it  dis- 
connected from  its  switchboard,  so  that  no 
call  made  by  plaintiff  was  received  at  the 
exchange  of  defendant,  and  defendant,  dur- 
ing all  of  said  time,  refused  to  connect 
plaintiff's  telephone  with  that  of  any  other 
subscriber;  that  during  all  of  said  time,  de- 
fendant furnished  to  other  subscribers  in 
like  situation  such  service  and  connections; 
that,  by  reason  of  such  discrimination,  de- 
fendant has  subjected  itself  to  a  penalty  of 
$100  for  each  and  every  day  during  said 
period,  and  plaintiff  prayed  judgment'  for 
$4,000. 

"Defendant  answered,  denying  all  the  ma- 
terial allegations  of  the  complaint,  and 
stated  that  on  March  13,  1908,  plaintiff 
paid  the  defendant  $2,  for  which  it  re- 
ceipted her,  and,  at  that  time  and  on  sev- 
eral prior  occasions,  it  notified  her  that 
there  was  a  balance  of  $4  due  defendant 
from  plaintiff  for  two  months'  prior  tele- 
phone rentals;  that  plaintiff  denied  this 
indebtedness,  claimed  to  have  receipts  cov- 
ering it,  and  promised  from  time  to  time  to 
produce  them,  but  failed  and  refused  to  do 
so;  that  one  of  its  rules  is  to  refuse  tele- 
phone service  to  such  persons  as  neglect  or 
refuse  to  pay  their  telephone  rentals  for 
preceding  months;  that  this  rule  is  reason- 
able and  necessary,  and  was  known  to  plain- 
tiff, and  was  part  of  a  contract  exsistin'g 
between  her  and  defendant;  that  on  March 
20th  it  notified  plaintiff  that  she  was  in- 
debted to  it  for  two  months'  rental, 
amounting  to  $4,  and  that,  if  same  was  not 
paid  on  March  30,  1908,  here  telephone  serv- 
ice would  be  discontinued ;  that  on  March 
30,  1908,  plaintiff  was  again  reminded  of 
30  L.R.A.(N.S.) 


her  delinquency,  and  again  notified  that  if 
the  bill  was  not  paid,  her  service  would 
be  discontinued;  that  she  failed  and  refused 
to  make  payment  of  such  past  due  rentals, 
and  for  that  reason  service  was  refused 
her." 

Mrs.  Danaher,  the  plaintiff,  testified  that 
she  resides  in  Little  Rock,  and  has  been  a 
subscriber  of  the  defendant  for  a  number  of 
years,  and  that  she  was  a  subscriber  during 
the  months  of  March,  April,  and  May,  1908, 
and  had  a  telephone  in  her  residence;  that 
she  paid  to  the  telephone  company  its  regu- 
lar charges  for  her  telephone  for  every 
month  since  she  first  had  the  telephone,  and 
that  she  paid  the  charges  for  March,  April, 
and  May,  1908;  that  the  defendant,  claim- 
ing that  she  was  indebted  to  it  in  the  sum 
of  $4  for  services  rendered  in  some  month 
in  the  past,  and  she  claiming  that  she  had 
paid  it  and  refusing  to  pay  it  again,  dis- 
continued her  telephone  service  on  the  30th 
day  of  March,  1908,  in  the  afternoon,  until 
May  8,  1908,  about  2  o'clock  in  the  after- 
noon, when  it  was  resumed,  and  during  all 
that  time  her  neighbors  were  furnished  with 
telephone  service.  Other  evidence  was  ad- 
duced by  both  parties.  The  court  instruct- 
ed the  jury  trying  the  issues  in  the  case, 
to  return  a  verdict  in  favor  of  the  defend- 
ant, which  they  did,  and  judgment  was 
rendered  accordingly,  and  plaintiff  ap> 
pealed. 

The  telephone  company;  in  devoting  its 
property  to  a  use  in  which  the  public  has  an 
interest,  becomes  a  public  servant,  and  is 
bound  to  serve  the  public  impartially.  It 
is  like  common  carriers,  in  that  it  is  bound 
to  serve  those  applying  to  it  impartially 
and  upon  equal  terms. 

In  State  ex  rel.  Webster  v.  Nebraska 
Teleph.  Co.  17  Neb.  126,  62  Am.  Rep.  404, 
22  N.  W.  237,  the  court  said:  "That  the 
telephone,  by  the  necessities  of  commerce 
and  public  use,  has  become  a  public  servant, 
a  factor  in  the  commerce  of  the  nation,  and 
of  a  great  portion  of  the  civilized  world, 
cannot  be  questioned.  It  is  to  all  intents 
and  purposes  a  part  of  the  telegraphic 
system  of  the  country,  and,  in  so  far  as 
it  has  been  introduced  for  public  use  and 
has  been  undertaken  by  the  respondents,  so 
far  should  the  respondent  be  held  to  the 
same  obligation  as  the  telegraph  and  other 
public  servants.  It  has  assumed  the  re- 
sponsibilities of  a  common  carrier  of  news. 
Its  wires  and  poles  line  our  public  streets 
and  thoroughfares.  It  has,  and  must  be 
held  to  have,  taken  its  place  by  the  side 
of  the  telegraph  as  such  common  carrier." 

In  Chesapeake.  &  P.  Teleph.  Co.  v.  Balti- 
more &  0.  Teleg.  Co.  60  Md.  399,  69  Am. 
Rep.  167,  7  Atl.  809,  it  is  said:  "The  ap- 
pellant [the  telephone  company]  is  in  the 
exercise  of  a  public  employment,  and  has 


1030 


ARKANSAS  SUPREME  COURT. 


Juifs, 


assumed  the  duty  of  serving  the  public 
while  in  that  employment.  .  .  .  The 
telegraph  and  telephone  are  important  in- 
struments of  commerce,  and  their  service 
as  such  has  become  indispensable  to  the  com- 
mercial and  business  public.  They  are  pub- 
lic vehicles  of  intelligence,  and  they  who 
own  or  control  them  can  no  more  refuse 
to  perform  impartially  the  functions  that 
they  have  assumed  to  discharge,  than  a  rail- 
road company,  as  a  common  carrier,  can 
rightfully  refuse  to  perform  its  duty  to  the 
public.  They  may  make  and  establish  all 
reasonable  and  proper  rules  and  regula- 
tions for  the  government  of  their  olTiccs  and 
those  who  deal  with  them,  but  they  have 
no  power  to  discriminate,  and,  while  of- 
fering [themselves  as]  ready  to  serve  some, 
refuse  to  serve  others.  The  law  requires 
them  to  be  impartial  and  to  serve  all  alike, 
upon  compliance  with  their  reasonable  rules 
and  regulations." 

Section  7948  of  Kirby's  Digest  provides: 
"Every  telephone  company  doing  business  in 
this  state,  and  engaged  in  a  general  tele- 
phone business,  shall  supply  all  applicants 
for  telephone  connection  and  facilities  with- 
out discrimination  or  partiality,  provided 
such  applicants  comply  or  offer  to  comply 
with  the  reasonable  regulations  of  the  com- 
pany; and  no  such  company  shall  impose 
any  condition  or  restriction  upon  any  such 
applicant  that  is  not  imposed  impartially 
upon  all  persons  or  companies  in  like  situa- 
tions; nor  shall  such  company  discriminate 
against  any  individual  or  company  engaged 
in  lawful  business,  by  requiring,  as  condi- 
tion for  furnishing  such  facilities,  that  they 
shall  not  be  used  in  the  business  of  the  ap- 
plicant, or  otherwise,  under  penalty  of  $100 
for  each  day  such  company  continues  such 
discrimination,  and  refuses  such  facilities 
after  compliance  or  offer  to  comply  with 
the  reasonable  regulations,  and  time  to  fur- 
nish the  same  has  elapsed,  to  be  recovered 
by  the  applicant  whose  application  is  so 
neglected  or  refused." 

A  telephone  company,  being  a  public  serv- 
ant, cannot  refuse  to  serve  anyone  of  the 
public  in  that  capacity  in  which  it  has  un- 
dertaken to  serve  the  public,  when  such  one 
offers  to  pay  its  rates  and  comply  with  its 
reasonable  rules  and  regulations.  It  can- 
not refuse  to  serve  him  until  he  pays  a 
debt  contracted  for  services  rendered  in  the 
past.  For  the  present  services  it  has  a 
right  to  demand  no  more  than  the  rate  of 
charge  fixed  for  such  services.  It  trans- 
cended its  duty  to  the  public  when  it  de- 
manded more.  State  ex  rel.  Gwynn  v. 
Citizens'  Teleph.  Co.  61  S.  C.  83,  55'L.R.A. 
130,  86  Am.  St.  Rep.  870,  39  S.  E.  257; 
Nebraska  Teleph.  Case,  supra;  State  ex  rel. 
Payne  v.  Kinloch  Teleph.  Co.  03  Mo.  App 
30  L.R.A.(N.S.) 


349,  67  S.  W.  684 ;  Jones,  Teleg.  &  Teleph. 
Cos.  §  251,  and  cases  cited. 

A  tender  or  payment  of  the  telephone  com- 
pany of  its  rate  or  charge  for  service  or 
rent  of  telephone  for  any  particular  time, 
and  offer  to  comply  with  its  reasonable 
rules  and  regulations,  would  entitle  the  ap- 
plicant to  such  service  or  rent.  Should  the 
telephone  company  incur  a  penalty  by  re- 
fusing to  rent  or  render  such  service,  it 
could  prevent  the  increase  thereof  by  reni* 
ing  or  offering  to  rent  the  telephone,  or 
rendering,  or  offering  to  render,  the  ap- 
licant  such  service. 

The  evidence  adduced  by  the  plaintiff  was 
sufficient  to  entitle  her  to  a  submission  of 
the  issues  in  the  case  to  the  jury  for  a  ver* 
diet.  The  court  erred  in  instructing  tbo 
jury  to  return  a  verdict  for  the  defendant. 

Reverse  and  remand  for  a  new  trial. 

Petition  for  rehearing  denied. 


ARKANSAS  SUPREME  COURT. 

JOHN  R.  SMITH,  Appt, 
v. 

P.  T.  RUCKER  et  aL 
(—  Ark.  — ,  129  S.  W.  1079.) 

Bill  of  review  —  what  necessary  to  sus- 
tain. 

1.  A  bill  of  review  is  a  bill  or  complaint 
seeking,  after  the  lapse  of  the  term,  to  re- 
verse or  modify  a  decree  that  has  been  made 
and -entered  in  the  cause,  and  must  be  based 

Note,  —  Bill  of  review  for  newly  discov- 
ered evidence. 

As  a  general  rule,  the  newly  discovered 
evidence  for  which  a  bill  of  review  will 
lie  must  be  relevant  and  material,  such  as, 
if  produced,  might  probably  have  caused  a 
different  determination,  and  which  was  not 
known  to  the  party  or  his  attorney  when 
it  could  have  been  used  in  the  cause,  and 
could  not  have  been  discovered  by  the  use 
of  reasonable  diligence.  Newly  discovered 
evidence  which  is  merely  cumulative,  or  goes 
to  impeach  the  character  of  the  witnesses, 
is  insufficient.  2  Enc.  PI.  &  Pr.  p.  580; 
Story,  Eq.  PI.  §§  414,  418. 

But  a  bill  of  review  for  newly  discov- 
ered evidence  is  not  a  matter  or  right; 
court,  and  wliether  such  leave  shall  be  grant- 
ed rests  in  the  sound  discretion  of  the 
leave  to  file  it  must  be  obtained  from  the 
court.  The  exercise  of  this  discretion  in 
granting  or  in  refusing  leave  to  file  a  bill 
of  review  for  newly  discovered  evidence 
will  not  be  disturbed  on  appeal,  except  for 
manifest  abuse.  The  cases  dealing  with  the 
question  as  to  the  necessity  of  a  perform- 
ance of  the  decree  before  bringing  a  bill  of 
review,  and  as  to  what  extent  a  perform- 
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npon  error  in  law  apparent  on  the  face  of 
the  decree,  or  on  the  discovery  of  new 
facts  since  the  decree  was  entered. 

Same  —  necessity  of  consent. 

2.  A  bill  of  review  cannot  be  filed  with- 
out leave  from  the  chancellor  in  whose 
court  the  decree  was  rendered. 

Same  —  forgotten  evidence. 

3.  There  is  no  abuse  of  discretion  in  re- 
fusing to  permit  the  filing  of  a  bill  to  re- 
view a  decree  settling  the  credits  to  be 
allowed  on  a  note  given  to  a  bank  for  money 
loaned  to  settle  with  the  maker's  creditors, 
because  of  newly  discovered  evidence  con- 
sisting of  items  delivered  to  the  bank  for 
credit,  but  not  credited,  where  the  items 
were  known  to  petitioner,  or  by  the  exer- 
cise of  reasonable  diligence  could  have  been 
discovered,  before  the  rendition  of  the  de- 
cree, and  which  were  merely  overlooked  or 
forgotten. 

(June  27,  1910.) 


APPEAL  by  defendant  from  a  decree  of 
the  White  Chancery  Court  refusing  to 
file  a  bill  to  review  a  former  decree  of  that 
court  in  plainti£fs'  favor  in  an  action 
brought  to  recover  the  amount  alleged  to 
be  due  on  a  certain  promissory  note.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 
Mr.  Grant  Green  for  appellant. 
Messrs.  S.  J.  Crabtree,  J.  W.  House, 
and  M.  House  for  appellees. 

Frauenthal,  J.,  deliveiied  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the 
chancery  court  refusing  leave  to  file  a  bill 
of  review  seeking  to  reverse  a  former  decree 
of  that  court  on  account  of  new  facts  al- 
leged to  have  been  discovered  since  said 
decree   was   entered.      In   December,    1906, 


ance  is  a  prerequisite,  have  been  excluded. 
And  so,  also,  the  cases  dealing  with  the 
question  as  to  who  may  bring  a  bill  of  re- 
view have  been  excluded. 

Purpose  of  bill. 

A  bill  of  review  based  upon  newly  dis- 
covered evidence  is  designed  to  accomplish 
the  same  purpose  as  a  petition  for  a  re- 
hearing in  chancery,  or  a  motion  for  a  new 
trial  at  law.  Such  a  petition  or  motion 
must,  however,  be  filed  or  made  during  the 
term,  while  a  bill  of  review  is  filed  only 
after  the  term  at  which  the  decree  was 
rendered.  Elzas  v.  Elzas,  183  III.  160,  65 
N.  E.  669;  Watts  v.  Rice,  192  111.  123,  63 
N.  E.  337. 

Bills  of  review  are  in  the  nature  of 
writs  of  error,  calling  upon  the  court  to 
review  and  reverse  the  former  decree. 
Griggs  v.  Gear,  8  III.  2. 

But  bills  of  review  differ  from  writs  of 
error  and  appeals;  the  former  being  by  the 
court  which  renders  the  decree,  the  latter 
by  a  superior  tribunal.  Poole  v.  Nixon,  9 
Pet.  770,  9  L.  ed.  305,  Fed.  Cas  No.  11,270; 
Camp  Mfg.  Co.  v.  Parker,  121  Fed.  195. 

Necessity   of   leave  to  file. 

—leave  as  a  matter  of  discretion. 

A  bill  of  review  for  newly  discovered 
evidence  cannot  be  brouprht  as  a  matter  of 
course,  but  application  for  leave  to  file  it 
must  be  made  to  the  court  in  which  the 
decree  was  rendered.  Such  bills  are  not 
favored  by  the  courts.  And  the  allowance 
of  it,  not  he\r\rr  a  matter  of  rirrht  in  the 
party,  but  of  the  sound  discretion  in  the 
court,  is  to  be  exercised  cautiously  and 
sparingly,  and  only  under  circumstances 
which  demonstrate  it  to  be  indispensable  to 
the  merits  and  justice  of  the  cause.  Evans 
V.  Parrott,  26  Ark.  600;  Camp  Mfg.  Co.  v. 
Parker,  supra;  Caller  v.  Shields,  2  Stew. 
Sc  P.  (Ala.)  417;  Johnson  v.  Offutt,  2 
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MacArth.  168;  Griggs  v.  Gear,  supra;  Row- 
an V.  First  Nat.  Bank,  112  111.  App.  434; 
Lancaster  v.  Springer,  126  111.  App.  140; 
Karsten  v.  Winkelman,  126  111.  App.  418; 
Schaefer  v.  Wunderle,  154  111.  577,  39 
N.  E.  623;  Cole  v.  Burnap,  164  111.  630, 
46  N.  E.  969;  Carneal  v.  Wilson,  3  Litt. 
(Ky.)  90;  Pfeltz  v.  Pfeltz,  1  Md.  Ch.  456; 
Hollingsworth  v.  M'Donald,  2  Harr.  &  J. 
230,  3  Am.  Dec.  645;  Burch  v.  Scott,  1  Gill 
&  J.  393;  Hodges  v.  Mullikin,  1  Bland,  Ch. 
603;  Stockley  v.  Stockley,  93  Mich.  307, 
53  N.  W.  623;  Vaughan  v.  Cutrer,  49 
Miss.  782;  Watkinson  v.  Watkinson,  68 
N.  J.  Eq.  632,  69  L.R.A.  397,  60  Atl.  931, 
6  A.  &  E.  Ann.  Cas.  326 ;  Wiser  v.  Blachly, 
2  Johns.  Ch.  488;  Traphagen  v.  Voorhees, 
46  N.  J.  Eq.  41,  16  Atl.  198;  Kennedy's 
Estate,  15  Pa.  Co.  Ct.  494;  Conrad  v.  Con- 
rad, 9  Phila.  610;  Proudfit  v.  Picket,  7 
Coldw.  663;  Frazer  v.  Sypert,  6  Sneed,  100; 
Young  v.  Henderson,  4  Hayw.  (Tenn.)  189; 
Hill  V.  Bowyer,  18  Gratt.  364;  Campbell  v. 
Campbell,  2*2  Gratt.  649;  Whitten  v.  Saun- 
ders, 75  Va.  663;  Kern  v.  Wyatt,  89  Va. 
885,  17  8.  E.  549;  Heermans  v.  Montague, 
2  Va.  Dec.  6,  20  8.  E.  899;  Baker  v.  Watts, 
101  Va.  702,  44  8.  E.  929;  Amiss  v. 
McGinnis,  12  W.  Va.  371;  Long  v.  Gran- 
berry,  2  Tenn.  Ch.  85;  Ricker  v.  Powell, 
100  U.  S.  104,  26  L.  ed.  627;  Diamond 
Drill  &  Mach.  Co.  v.  Kelley  Bros.  138  Fed. 
833;  Poole  V.  Nixon,  supra;  Gould  v.  Tan- 
cred,  2  Atk.  533. 

The  courts  of  Pennsylvania  make  a  dis- 
tinction in  rejrard  to  newly  discovered  evi- 
dence and  newly  discovered  matter,  which  is 
not  recognized  in  any  other  jurisdiction, 
holding  that  a  review  may  be  had  as  a 
matter  of  right  for  new  matter  which  has 
arisen  after  the  decree,  and  it  may  be  al- 
lowed ex  gratia  for  new  evidence  as  to  facts 
on  which  the  decree  was  grounded,  which 
has  been  discovered  after  the  decree,  and 
which  by  reasonable  diligence  could  not 
have  been  produced  or  used  before  the  decree 
was  made.  Green's  Appeal,  69  Pa.  235; 
Bishop's  Estate,  1  Woodw.  Dec.  149;  Rid- 
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F.  T.  Rucker  instituted  ah  action  in  the 
circuit  court  against  John  R.  Smith  upon 
a  note  for  $1,500,  which  it  was  alleged 
had  been  executed  by  Smith  &  Ward,  a 
partnership  composed  of  John  R.  Smith  and 
A.  C.  Ward,  to  the  Bank  of  Beebe,  on 
March  4, 1904,  and  by  said  bank  transferred 
to  said  Rucker.  To  the  complaint  Smith 
filed  an  answer  and  cross  complaint,  and 
also  a  motion  to  make  the  Bank  of  Beebe 
a  party  to  the  suit,  and  a  motion  to  trans- 
fer the  cause  to  the  chancery  court.  The 
cause  was  transferred  to  the  chancery  court, 
and  the  Bank  of  Beebe  was  made  a  party  to 
the  action.  In  his  answer  and  cross  com- 
plaint Smith  denied  that  there  was  any- 
thing due  upon  the  note  sued  on,  but  al- 
leged  that  it  had  been  paid.     He  alleged 


^hat  the  firm  of  Smith  &  Ward  had  been 
engaged  in  the  mercantile  business,  begin- 
ning in  the  year  1900,  and  that  the  note  sued 
on  was  one  of  the  debts  of  that  firm,  that 
the  firm  of  Smith  &  Ward  became  finan- 
cially embarassed,  and  in  1905  filed  a  peti- 
tion in  voluntary  bankruptcy.  Shortly 
after  the  filing  of  said  petition,  F.  T.  Ruck- 
er, who  was  the  cashier  of  the  Bank  of 
Beebe,  suggested  to  the  members  of  said 
partnership  that  they  should  attempt  to 
make  a  settlement  with  their  creditors,  and 
that  said  bank  would  assist  them  by  lend- 
ing them  the  money  to  make  the  settle- 
ment,  upon  the  agreement  that  the  in- 
debtedness due  to  the  bank  would  be  paid 
in  full.  That,  in  pursuance  of  said  sug- 
gestion, a  settlement  was  made  with   the 


die's  Estate,  19  Pa.  431;  Bishop's  Appeal, 
26  Pa.  470;  Hartman's  Appeal,  y6  Pa.  70; 
Russell's  Appeal,  34  Pa.  258;  Milligan's 
Appeal,  82  Pa.  389;  Scott's  Appeal,  112 
Pa.  427,  6  Atl.  671;  Priestley's  Appeal,  127 
Pa.  420,  4  L.R.A.  503,  17  Atl.  1084; 
Kachline'8  Estate,  7  Pa.  Super.  Ct.  163; 
Bickford's  Estate,  16  Pa.  Super.  Ct.  672. 

Wliether  or  not  leave  should  be  granted 
to  file  a  bill  of  review  for  newlv  discovered 
evidence  rests  in  the  sound  discretion  of  the 
court,  arising  out  of  the  circumstances  of 
each  case.  Jacks  v.  Adair,  33  Ark.  161 ; 
Webster  v.  Diamond,  36  Ark.  632;  Plant- 
ers' &  M.  Bank  v.  Dundas,  10  Ala.  6G1 ; 
Cole  V.  Burnap  and  Pfeltz  v.  Pfeltz,  supra; 
Hughes  V.  Jones,  2  Md.  Ch.  289;  Hollings- 
worth  V.  M'Donald,  supra;  Lanaban  v.  Lan- 
ahan,  110  Md.  176,  72  Atl.  672;  Roberge  v. 
De  Lisle,  158  Mich.  16,  122  N.  W.  362; 
Putnam  v.  Clark,  36  N.  J.  Eq.  33;  Love  v. 
Blewit,  21  N.  C.  (1  Dev.  &  B.  Eq.)  108; 
Harris  v.  Edmondson,  3  Tenn.  Ch.  211; 
Winchester  v.  Winchester,  1  Head,  460; 
Frazer  v.  Sypert,  supra;  McGuire  v.  Gal- 
lagher, 95  Tenn.  349,  32  S.  W.  209;  Davis 
Sewing  Mach.  Co.  v.  Dunbar,  32  W.  Va. 
336,  9  S.  E.  237;  Ketchum  v.  Breed,  66 
Wis.  85,  26  N.  W.  271 ;  Providence  Rubber 
Co.  V.  Goodyear,  9  Wall.  805,  19  L.  ed.  829 ; 
Ricker  v.  Powell,  supra;  Society  of  Shak- 
ers V.  Watson,  23  C.  C.  A.  263,  47  U.  S. 
App.  170,  77  Fed.  512;  Poole  v.  Nixon, 
supra. 

The  court  is  a.t  liberty  to  look  into  all 
the  circumstances  of  the  case,  and  if,  upon 
full  consideration  of  them  all,  it  comes  to 
the  conclusion  that  openin.s:  the  decree  and 
rehearing  the  cause  would  be  productive  of 
mischief  to  innocent  parties,  or  is  for 
any  other  reason  inexpedient,  it  may  refuse 
to  do  so,  though  the  facts,  if  admitted, 
would  vary  the  decree.  Ilu^jhes  v.  Jones, 
supra;  Young  v.  Keiphly,  16  Ves.  Jr.  348; 
Dexter  v.  Arnold,  5  Mason,  315,  Fed.  Cas. 
No.  3,856:  Griprgs  v.  Gear,  supra;  Mur- 
rell  V.  Smith,  51   Ala.  301. 

The  exercise  of  discretion  in  granting  or 
refusing;  the  ri^ht  to  file  a  bill  of  review 
will  not  be  disturbed  on  appeal,  excont  for 
manifest  abuse.  Karsten  v.  Winkelman. 
30  L.R.A.(N.S.) 


supra;  Elzas  v.  Elzas,  183  111.  132,  55  N. 
E.  673,  affirming  83  111.  App.  610;  Lancae- 
ter  v.  Springer,  supra;  Stocklev  v.  Sto<dc- 
ley,  93  Mich.  307,  63  S.  W.  523,  Id.  93  Mich. 
314,  63  N.  W.  625;  Hoskins  v.  Hattenbaek, 
14   Iowa,   314;    Schaefer  v.   Wunderle,   au- 

gra;  Shaffer  v.  Shaffer,  61  W.  Va.  126,  41 
.  E.  166;  Burch  v.  Scott,  supru. 

In  the  Burch  Case  the  complaint  showed 
that  the  original  plaintiff  admitted  that 
he  had  obtained  a  decree  by  default  for  more 
than  was  due,  but  did  not  allege  that  the 
complainant  had  lost  any  of  Ina  testimony, 
and  it  appeared  that  he  had  negligently 
omitted  during  the  space  of  about  five 
months  to  put  in  his  answer,  but,  as  he 
averred  by  his  bill  that  he  had  a  good 
and  available  defense  to  the  merits,  the  de- 
cree was  set  aside  and  the  complainant  let 
in  to  answer  on  payment  of  costs;  but  on 
appeal  the  order  setting  aside  the  decree 
was  reversed  upon  the  ground  that  the 
establishment  of  such  a  lax  principle  of 
practice  would  be  productive  of  deleterious 
consequences. 

In  Bartlett  v.  Gregory,  60  Ark.  463,  30 
S.  W.  1043,  the  supreme  court  held  that 
they  did  not  consider  themselves  bound  by 
the  exercise  of  the  chancellor's  discretion 
granting  a  bill  of  review,  and,  being  of  the 
opinion  thai  the  evidence  in  that  case  might 
have  been  discovered  in  time  by  the  exer- 
cise of  diligence,  the  case  was  dismissed. 

In  Craufurd  v.  Smith,  93  Va.  628,  23  8. 
E.  235,  26  S.  E.  657,  it  was  said  that  the 
court,  before  allowing  a  bill  of  review  to  be 
filed  on  the  ground  of  after-discovered  evi- 
dence, ought  to  be  satisfied  thnt  the  evi- 
dence relied  on  is  new,  and  could  not  by 
ordinary  diligence  have  been  discovered 
prior  to  the  date  of  the  decree  complained 
of;  but  when  the  court  is  so  satisfied  and 
allows  a  bill  of  review  to  be  filed,  those 
questions  are  finally  determined,  and  are 
not  open  when  the  bill  of  review  is  heard 
upon  the  merits.  Upon  this  question,  see 
cases  cited  in  subdivision,  "Diligence  in 
discovery  of  evidence, — when  question  may 
be  raised." 

Leave  of  court  to  file  a  bill  of  review 
must  be  granted  in  open  court.     Colvillc  t. 


1010. 


SMITH  V.  HUCKER. 


1033 


creditors  of  the  partnership,  and  that  the 
Bank  of  Beebe  advanced  to  the  firm  the 
money  to  pay  off  all  other  creditors.  To 
secure  the  Bank  of  Beebe  for  the  money 
thus  advanced,  they  transferred  and  turned 
over  to  it  certain  notes  and  mortgages  and 
the  book  of  accounts  of  the  partnership. 
He  alleged  that  said  Rucker,  as  cashier  of 
the  Bank  of  Beebe,  had  entire  management 
and  control  of  the  collection  of  said  notes 
and  accounts,  and  that,  from  these  col- 
lections and  also  from  amounts  paid  by 
Smith,  all  the  money  advanced  by  the  bank 
and  all  the  indebtedness  due  to  the  bank, 
including  the  note  sued  on,  was  paid.  The 
Bank  of  Beebe  and  said  Rucker  made  an- 
swer to  the  cross  complaint,  denying  that 
sufficient    collections    had    been    made    on 


said  notes  and  accounts  to  pay  off  the 
indebtedness  of  Smith  &,  Ward  to  the  bank 
or  to  pay  the  note  sued  on.  They  also  al- 
leged that,  for  the  money  advanced  by  the 
bank  to  pay  to  the  creditors  of  Smith  & 
Ward,  two  additional  notes  had  been  exe- 
cuted to  the  bank,  secured  by  mortgage 
on  real  estate,  and  they  sought  a  recovery 
upon  these  notes  and  a  foreclosure  of  the 
mortgage  executed  to  secure  their  payment. 
The  testimony  which  was  adduced  upon 
the  trial  of  that  cause  is  quite  voluminous. 
It  was  introduced  for  the  purpose  of  show- 
ing the  collections  which  had  been  made 
upon  said  notes  and  accounts,  and  the  pay- 
ments that  had  been  made  by  Smith  upon 
the  indebtedness  due  by  said  firm  to  the 
Bank  of  Beebe  and  upon  said,  note  sued 


Colville,  9  Humph.  623;  Finley  y.  Tayloy,  8 
Baxt.  237;  Saunders  ▼.  Savage  (Tenn.)  63 
S.  W.  218. 

The  manifest  purpose  of  the  rule  requir- 
ing a  suitor  to  obtain  leave  before  filing  a 
bin  of  review  is  to  prevent  frivolous  and 
vexatious  litigation. 

The  fact  that  leave  has  been  granted 
should  be  stated  in  the  bill.  Pendleton  v. 
Fay,  3  Paige,  204;  Lansing  ▼.  Albany  Ins. 
Co.  Hopk.  Ch.  102. 

In  Hodson  v.  Ball,  1  Phill.  Cb.  177,  it 
was  held  that  a  bill  of  review  filed  without 
leave  will  be  ordered  to  be  taken  from  the 
files  on  motion. 

In  Henderson  v.  Cook,  4  Drew.  306,  it 
was  held  that  a  bill  of  review  filed  without 
leave  is  demurrable  for  that  reason. 

To  the  same  effect  is  Knight  v.  Atkisson, 
2  Tenn.  Ch.  384,  where  it  was  suggested 
that  either  remedy  was  available. 

But  in  Webster  v.  Diamond,  supra,  it  was 
held  that  where  a  bill  does  not  appear  upon 
its  face  to  have  been  filed  by  leave  of  court, 
a  motion  to  strike  it  from  the  files,  and  not 
a  demurrer,  is  the  proper  mode  of  raising 
the  objection. 

After  a  defendant  has  demurred  to  a 
bill  of  review,  he  cannot  raise  an  objection 
to  the  right  of  the  plaintiff  to  file  it.  Hyde 
v.  Lamberson,  1  Idaho,  539.  To  the  same 
effect  is  McGowan  v.  Elroy,  28  App.  D.  C. 
188. 

In  the  Hyde  Case  it  was  said  that  a 
party,  to  avail  himself  of  such  objection, 
should  move  the  court  on  his  first  appear- 
ance to  strike  the  bill  from  the  files  or  dis- 
miss, the  suit. 

Granting  leave  to  file  a  bill  of  review 
does  not  estop  the  court  to  dismiss  it  on 
demurrer.    McGuire  v.  Gallagher,  supra. 

A  bill  of  review  will  be  ordered  to  be 
taken  off  the  file  where  it  is  inconsistent 
with  the  leave  granted,  as  in  the  case 
where  other  objects  than  those  compre- 
hended in  the  leave  are  introduced.  Buck- 
ingham ▼.  Corning,  29  N.  J.  Eq.  238. 

Petition  for  leave. 

The  proper  mode  of  applyini?  to  the  court 
for  leave  to  file  a  bill  of  review  for  newly 
.30  L.R.A.(5r.S.) 


discovered  evidence  is  by  petition.  The 
petition  must  state  the  facts  clearly  and 
distinctly,  and  be  supported  by  affidavits 
of  witnesses  in  support  of  the  averments, 
so  as  to  enable  the  court  to  determine 
whether  or  not  the  newly  discovered  testi- 
mony, when  produced,  will  be  of  such  a 
character  as  will  make  it  controlling  in  the 
cause.  Greer  v.  Turner,  47  Ark.  17,  14  S. 
W.  383;  Finlaysori  v.  Lipscomb,  16  Fla, 
751;  Dixon  v.  Graham,  16  Iowa,  310; 
Rowan  v.  First  Nat.  Bank,  112  111.  App. 
434;  Burch  v.  Scott,  1  Gill  &  J.  393; 
Vaughan  v.  Cutrer,  49  Miss.  782;  Boyer 
V.  Boyer  (N.  J.  Eq.)  76  Atl.  300;  Doyle  v. 
New  York  &  N.  E.  R.  Co.  14  R.  I.  65;  Simp- 
son V.  Watts,  6  Rich.  Eq.  304,  62  Am.  Dec. 
392;  Long  v.  Granberry,  2  Tenn.  Ch.  86; 
Berdanatti  v.  Sexton,  2  Tenn.  Ch.  609 ;  Bur- 
son  V.  Dosser,  1  Heisk.  754;  Puryear  v. 
Puryear,  5  Baxt.  640;  Livingston  v.  Noe, 
1  Lea,  65;  McGuire  v.  Gallagher,  supra; 
Griffith  V.  Griffith  (Tenn.)  46  S.  W.  340; 
Rittenhouse's  Estate,  1  Pars.  Sel.  Eq.  Cas. 
313;  Massie  v.  Graham,  3  McLean,  41, 
Fed.  Cas.  No.  9,263;  Whitten  v.  Saun- 
ders, 75  Va.  663;  Hatcher  v.  Hatcher,  77 
Va.  600;  Norfolk  Trust  Co.  v.  Foster,  78 
Va.  413;  Harman  v.  McMullin,  85  Va.  187, 
7  S.  E.  349;  Taylor  v.  Easton,  103  C.  C. 
A.  609,  180  Fed.  363;  Thomas  ▼.  Rawlings, 
34  Beav.-  60. 

The  statements  thus  required  to  be  pre- 
sented in  the  petition  under  oath  cannot 
be  made  by  proxy.  Only  the  applicant  him- 
self can  state  why  he  was  ignorant  of  the 
particular  facts  previous  to  the  decree,  and 
that  he  used  the  necessary  diligence  to  bring 
his  application  within  the  law. 

In  Quick  v.  Lilly,  3  N.  J.  Eq.  265,  it  was 
held  that  the  court  will  not,  before  grant« 
ing  leave  to  file  a  bill  of  review,  inquire 
whether  the  petitioner  can  prove  the  facts 
set  out  in  his  petition.  If  the  facts  and 
mattprs  set  forth  in  his  petition,  verified 
by  affidavit,  are  such  as  to  lay  a  sufficient 
foundation  for  a  bill  of  review,  it  is  all 
that  is  required. 

In  Tx)nj?  v.  Granberry,  supra,  it  was  said 
that  the  bill  micrht  in  most  cases  be  so 
drafted  as  to  embody  all  the  requirements, 
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on.  Upon  -the  trial  of  the  cause  the  chan- 
cellor found  that  the  total  indebtedness  of 
the  firm  of  Smith  &  Ward  to  the  Bank  of 
Beebe  and  said  Rucker  amounted  to  the 
sum  of  $6,486.59,  and  that  the  total  col- 
lections made  by  the  bank  and  Rucker 
thereon,  including  all  payments  made  by 
Smith  and  others  for  him,  amounted  in  the 
aggregate  to  $4,072.83,  and  he  entered  a 
decree  for  the  balance  in  favor  of  the  Bank 
of  Beebe  and  said  Rucker.  From  that 
decree  said  J.  R.  Smith  appealed  to  this 
court,  and  said  decree  was  by  this  court 
affirmed  on  December  21,  1908. 

On  August  27,  1909,  this  application  or 
petition  was  filed  in  said  chancery  court  for 
leave  to  file  a  bill  of  review  of  said  decree, 
upon  account  of  new  facts  discovered  since 


the  entering  of  said  decree.  The  new  mat- 
ter thus  set  up  consisted  of  certain  col- 
lections and  payments  which  it  was  alleged 
were  made  to  the  Bank  of  Beebe  and  said 
Rucker,  and  which  had  never  been  credited 
on  the  indebtedness  due  to  the  bank  by 
said  partnership,  and  which  had  never  been 
presented  upon  the  trial  of  the  case.  It 
was  alleged  that  said  Smith  had,  in  1905, 
delivered  to  said  Rucker  thirty-one  bales 
of  cotton  to  be  applied  upon  said  indebted- 
ness, which  had  not  been  done;  that  Rucker 
had  assured  Smith  that  credit  therefor 
had  been  given,  and  that,  on  account  of 
his  confidence  in  Rucker,  he  had  accepted 
his  word  that  it  had  been  done;  but  since 
the  rendition  of  the  decree  he  had  learned 
that  this  had  not  been  done.     On  this  ac- 


in  which  event,  if  properly  verified,  the  ap- 
plication might  be  made  by  motion. 

Nature  of  new  evidence. 
— materiality  and  weight. 

By  "material"  is  meant  that  the  evidence 
must  be  of  a  character  which  would  prob- 
ably change  the  results  of  the  cause  if  un- 
answered, or  at  least  raise  a  question  of  so 
much  nicety  and  difficulty  as  to  be  a  fit 
subject  of  judgment  in  the  cause.  Purcell 
v.  Coleman,  6  D.  C.  87. 

In  Thomas  v.  Rawlings,  supra,  it  was 
said  that  the  question  is  whether  the  evi- 
dence is  such  as  would  have  induced  the 
court  to  make  a  different  decree,  when  taken 
in  connection  with  all  the  other  evidence  in 
the  case. 

In  Jenkins  v.  Eldredge.  3  Story,  314. 
Fed.  Cas.  No.  7,267,  Judge  Story  said:  "It 
is  not  sufficient  that  it  is  such  as  might  be 
argued,  with  more  or  less  elTect,  by  way  of 
a  presumption,  against  or  in  favor  of  for- 
mer testimony.  But  it  should  go  further, 
and  demonstrate  that,  consistently  with  it. 
the  decree  ought  not  to  stand."  To  the 
same  effect  are  AUgood  v.  Bank  of  Pied- 
mont, 130  Ala.  237,  29  So.  865;  Webster  v. 
Diamond,  36  Ark.  532;  Jones  v.  Robson, 
30  Ga.  826;  Boyden  v.  Reed,  55  111.  458; 
Walker  v.  Douglas,  89  III.  425;  Lewis  v. 
Topsico,  201  111.  320,  66  N.  E.  276;  Jenkins 
v.  Prewitt.  6  Blackf.  7;  Hines  v.  Driver, 
100  Ind.  315;  Hoskins  v.  TTattenback,  14 
Iowa.  314;  Brunk  v.  Means.  11  B.  Mon.  214; 
Mitchell  V.  Berry.  1  Met.  (Ky.)  602; 
Glover  v.  Jones,  95  Me.  303.  40  Atl.  1104; 
Mosher  v.  Mosher,  108  Mich.  612.  00  N. 
W.  486;  Quick  v.  Lillv,  supra:  Roche  v. 
Hoyt,  71  N.  J.  Eq.  323.  64  Atl.  174; 
Bishop's  Estate,  1  Woodw.  Dec.  149;  Doyle 
V.  New  York  &  N.  E.  R.  Co.  supra;  Harvey 
V.  Murrell.  Harp.  Eq.  257;  Simpson  v. 
Watts,  6  Rich.  Eq.  364,  62  Am.  Dec.  392; 
Long  V.  Oranberry,  supra:  Winchester  v. 
Winchester.  1  Head.  460;  Burson  v.  Dosser, 
supra:  Fuller  v.  .Tnckaon  (Tenn.)  62  S.  W. 
274;  Stevens  v.  Dewey,  27  Vt.  038:  M*Call 
V.  Graham,  1  Hen.  &,  M.  13;  Randolph  v. 
Randolph,  1  Hen.  &  M.  181;  Curry  v. 
30  L.R.A.(N.S.) 


Burns,  3  Call  (Va.)  183;  Doughiss  v. 
Stephenson,  75  Va.  747 ;  Hatcher  v.  Hatcher 
and  Harman  v.  McMullin,  supra;  Durbiu 
V.  Roanoke  Bldg.  Co.  108  Va.  468,  62  S.  E. 
339;  Nichols  v.  Nichols,  8  W.  Va.  174; 
Bloss  V.  Hull,  27  W.  Va.  603;  Davis  Sew- 
ing-Mach.  Co.  v.  Dunbar,  32  W.  Va.  335, 
9  S.  E.  237;  Loreiitz  v.  Lorentz,  32  W.  Va. 
556.  9  S.  E.  886;  Dingess  v.  Marcum,  41 
W.  Va.  757,  24  S.  E.  624;  Shaffer  v.  Shaffer, 
51  W.  Va.l26,  41  S.  E.  166;  Spill  v.  Cellu- 
loid Mfg.  Co.  22  Blatchf.  441,  22  Fed.  94; 
Jourolmon  v.  Ewing,  29  C.  C.  A.  41,  50  U. 
S.  App.  149,  85  Fed.  103;  Ward  v.  Ward, 
79  C.  C.  A.  162,  149  Fed.  204,  denying  re- 
hearing of  74  C.  C.  A.  146,  145  Fed.  1023: 
Ricliardson  v.  Lowe,  79  C.  C.  A.  317,  149 
Fed.  625;  Yerrington  v.  Putnam,  2  Bann. 
&  Ard.  601,  Fed.  Cas.  No.  18,137;  Southard 
V.  Russell,  16  How.  547,  14  L.  ed.  1052; 
Purcell  V.  Miner  (Purcell  v.  Coleman)  4 
Wall.  519,  18  L.  ed.  459;  Bennet  v.  Lee, 
2  Atk.  520;  Hosking  v.  Terry,  15  Moore, 
P.  C.  C.  493;  Hungnte  v.  Gascovne,  2  PhilL 
Ch.  25;  Ord  v.  Noel,  0  Madd.  Ch.  127. 

The  matter  must  be  materially  relevant 
and  pressing  upon  the  decree,  and  must  be 
different  from  that  of  mere  accumulation  of 
witnesses  to  a  litigated  fact.  Caller  V. 
Shields,  2  Stew.  &  P.   (Ala.)  417. 

In  Long  V.  Granberry,  supra,  it  waa  said 
that  the  rule  that  the  evidence  should  not 
be  merely  cumulative  means  that,  besides 
being  additional  evidence  to  the  same  point, 
it  should  be  sufficiently  strong  to  change 
the  former  result  without  reference  to  the 
evidence  in  the  original  .case. 

To  the  same  effect  is  Burson  v.  Dosser, 
1  Heisk.  753,  where  it  was  said  that  if  the 
rule  were  otherwise,  there  would  probably 
be  but  few  seriously  contested  cases  where 
grounds  equally  strong  might  not  be  pre- 
sented, since  the  parties,  after  the  trial 
and  after  discovering  the  ground  upon 
which  they  failed,  would  too  often  discover 
that  upon  another  trial  they  could  maintain 
their  side  of  the  contest  with  more  evi- 
dence and  greater  skill,  which  would  open 
the  doors  to  endless  frauds  and  periunes. 

And  in  Brown  v.  Nutter.  54  W.  Va.  82, 
46  S.  E.  376,  it  was  said  that  newly  dit- 
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count  it  was  alleged  that  no  testimony  had 
been  introduced  relative  to  the  payment 
of  said  cotton  on  said  indebtedness  upon 
the  trial  of  the  cause. '  It  was  also  alleged 
that  Smith  had,  in  1905,  .made  two  deposits 
in  the  Bank  of  Beebe  of  $200  each,  which 
were  to  be  applied  in  payment  upon  said 
indebtedness,  but  which  had  not  been  done; 
that,  at  the  time  of  making  the  deposits, 
he  had  received  written  acknowledgmients 
thereof,  or  deposit  slips,  which  he  had 
turned  over  to  his  attorney,  and  that  they 
had  been  lost  by  the  attorney,  and  on  the 
trial  of  the  case  had  been  forgotten.  The 
other  items  set  out  are  smaller  in  amounts, 
and  like  allegations  are  made  relative  to 
the  payment  thereof,  and  the  reason  why 


testimony  was  not  adduced  relative  thereto 
in  the  trial  of  the  case. 

A  bill  of  review  is  a  bill  or  complaint 
seeking,  after  the  lapse  of  the  term,  to 
reverse  or  modify  a  decree  that  has  been 
made  and  entered  in  the  case.  In  order  to 
file  a  bill  of  review,  leave  must  be  obtained 
from  the  chancellor  in  whose  court  the  de- 
cree has  been  rendered.  Such  bill  may  be 
based  upon  error  in  law  which  is  apparent  on 
the  face  of  the  decree,  or  on  account  of  new 
'acts  discovered  since  the  decree  was  en- 
tered. If  it  is  based  upon  newly  discovered 
evidence,  it  rests  within  the  sound  discre- 
tion of  the  chancellor  to  grant  or  refuse 
leave  to  file  the  bill  of  review;  but  this 
discretion  is  subject  to  review  upon  appeal, 
if  it  has  been  abused.     Jacks  v.  Adair,  33 


covered  oral  evidence,  contradictory  or 
cumulative  in  its  nature,  to  be  sufficient  to 
sustain  a  bill  of  review,  must  be  so  indis- 
putable as  to  be  decisive  of  the  case.  To 
the  same  effect  are  Rowan  v.  First  Nat. 
Bank,  112  111.  App.  434;  Wieczorek  v. 
Adamski,  114  111.  App.  161;  Aholtz  v.  Dur- 
fee,  122  111.  286,  13  N.  E.  645;  affirming  25 
111.  App.  43;  Elzas  v.  Elzas,  183  111,  132, 
55  N.  E.  673;  affirming  83  111.  App.  519; 
Kinsell  v.  Feldman,  28  Iowa,  497;  Her  v. 
Routh,  3  How.  (Miss.)  276;  Moody  v.  Farr, 
27  Miss.  788;  Love  v.  Blewit,  21  N.  C. 
(1  Dev.  &  B.  Eq.)  108;  Stevens  v.  Hey,  15 
Ohio,  313;  Frazer  v.  Sypert,  6  Sneed,  100; 
McDowell  V.  Morrell,  5  Lea,  278;  Car- 
michael  v.  Snodgrass,  6  Lea,  183;  Kern  v. 
Wyatt,  89  Va.  885,  17  S.  E.  549;  Nichols 
v.  Nichols,  8  W.  Va.  174;  Wethered  v. 
Elliott,  46  W.  Va.  436,  32  S.  E.  209; 
Ketchum  v.  Breed,  66  Wis.  85,  26  N.  *W. 
271;  Baker  v.  Whiting,  1  Storv,  218,  Fed. 
Cas.  No.  786;  Blandy  v.  Griffith,  6  Fisher 
Pat.  Cas.  434,  Fed.  Cas.  No.  1,530;  Reeves 
V.  Keystone  Bridge  Co.  2  Bann.  &  Ard. 
256,  Fed.  Cas.  No.  11,661;  Norris  v.  Le 
Neve,  3  Atk.  26. 

In  Webster  v.  Diamond,  supra,  it  was 
said  that  new  written  evidence  of  a  binding 
nature,  such  as  newly  discovered  papers, 
may  be  sufficient  to  move  the  court  to  grant 
leave  for  a  bill  of  review,  though  evidence 
of  a  cumulative  character. 

In  St.  John  v.  Alderson,  32  Gratt.  140, 
it  is  said  that  in  determining  whether  or 
not  evidence  is  cumulative,  the  courts  must 
see  if  the  kind  and  character  of  the  fadta 
offered,  and  those  adduced  on  the  fornier 
trial,  are  the  same,  and  not  whether  they 
tend  to  produce  the  same  effect.  It  is  their 
resemblance  that  makes  them  cumulative. 
The  facts  may  tend  to  prove  the  same  propo- 
sition, and  yet  he  so  dissimilar  in  kind  as 
to  afford  no  pretense  to  saying  they  are 
cumulative. 

Thus,  where  the  issue  was  payment,  it 
was  held  that  newly  discovered  evidence  of 
a  witness  who  could  prove  that  he  saw  the 
creditor  receive  the  money  on  account  of 
that  particular  debt  was  not  merely  cumu- 
30  L.R.A.(N.S.^ 


lative,  since  it  was  dissimilar  in  kind,  and, 
if  true,  was  conclusive  of  the  case.    Ibid. 

But  in  Burson  v.  Dosser,  supra,  it  was 
held  that  new  proof  that  defendant  had  ad- 
mitted the  debt  was  paid  was  merely  cumu- 
lative testimony,  where  the  issue  had  been 
payment. 

In  Diamond  Drill  &  Mach.  Co.  v.  Kelley 
Bros.  138  Fed.  833,  it  was  held,  in  a  suit 
for  infringement  of  a  patent  belt  fastener, 
that  newlv  discovered  evidence  of  a  witness, 
corroborated  by  two  others,  that  he  had 
made  and  used  a  belt  fastener  the  exact 
counterpart  of  that  patented  some  four 
years  prior  to  the  application  for  the  pat- 
ent relied  on,  and  that  his  use  was  persisted 
in  intermittently  for  two  or  three  years, 
was  sufficiently  material  to  reopen  the  case, 
and  allow  the  filing  of  a  supplemental  bill 
in  the  nature  of  a  bill  of  review,  where  un- 
der the  law  such  prior  use  would  affect  the 
validity  of  the  patent. 

But  in  Blandy  v.  Griffith,  supra,  it  was 
held  that  where  the  question  of  priority 
of  invention  was  put  in  the  original  suit, 
evidence  of  other  alleged  anticipations  than 
those  set  up  in  that  suit  is  mere  cumula- 
tive evidence  upon  the  former  issue,  and 
such  evidence  after  judgment  is  not  a 
ground  for  granting  leave  to  file  a  supple- 
mental bill. 

—parol  testimony. 

There  appears  to  be  some  conflict  whether 
a  bill  or  review  may  be  maintained  upon 
the  discovery  of  parol  testimony.  Trap- 
hagen  v.  Voorhees,  45  N.  J.  Eq.  44,  16  Atl. 
198. 

There  are  authorities  which  seem  to  hold 
that  leave  should  not  be  granted  to  let  in 
new  oral  testimony  as  to  facts  which  were 
controverted  on  the  final  hearing,  and  that 
as  to  these  facts  nothing  short  of  written 
evidence  will  lay  a  sufficient  fo'indation 
for  a  bill  of  review.  Lord  Talbot  in  Tay- 
lor V.  Sharp,  3  P.  Wms.  371,  held  that  *^he 
new  matter  must  be  a  release  or  receipt, 
or  something  of  that  kind,  for,  unless  tne 
new    evidence    was    limited    to    writing,    a 
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Ark.  161;  Webster  v.  Diamond,  36  Ark. 
632;  3  Enc.  PI.  &  Pr.  p.  588.  It  is  the  policy 
of  the  law  that  a  decree  once  solemnly  eii. 
tared  should  not  be  set  aside  or  modified 
except  for  cogent  reasons.  The  issues  that 
are  presented  in  a  suit  should  be  fully 
developed  by  the  testimony,  and  it  is 
presumed  when  a  cause  is  finally  submit- 
ted for  determination  and  decree,  that  the 
parties  have  adduced  all  evidence  of  which 
they  had  knowledge,  or  which  they  could 
have  known  by  the  exercise  of  due  diligence. 
Therefore  it  has  been  uniformly  held  that 
the  new  matter  for  which  a  bill  of  review 
will  lie  must  be  such  as  was  not  known  to 
the  petitioner  or  his  attorney  in  time  to 
be  used  in  the  suit,  or  could  not  have  been 
known  by  the  exercise  of  reasonable  dili- 


gence. White  V.  Holman,  32  Ark.  757; 
Woodall  V.  Moore,  55  Ark.  22,  17  S.  W. 
268;  Dumont  v.  Des  Moines  Valley  R.  Co. 
131  U.  S.  clx,  Appx.  And  25  L.  ed.  520. 

In  the  case  of  Bartlett  v.  Gr^gorj,  60 
Ark.  453,  30  S.  W.  1043,  the  rule  is  thus 
stated:  "Where  a  bill  of  review  is  for 
newly  discovered  matter,  the  rule  now  is 
that  the  matter  must  be  such  as  could 
not  have  been  discovered  by  the  use  of 
reasonable  diligence,  'for,  if  there  be  any 
laches  or  negligence  in  this  respect,  that 
destroys  the  title  to  the  relief.' " 

A  bill  of  review  will  not  lie  for  evidence 
which  was  known  in  time  to  have  been 
offered  before  the  submission  of  the  cause 
for  determination  or  decree.  It  is  the  duty 
of  the  parties  to  present  all  such  evidence. 


vexatious  person  might  resort  to  a  bill  of 
review  as  a  means  to  oppress  his  adversary, 
and  to  keep  the  cause  from  ever  being  at 
rest.  This  case  was  cited  with  approval  by 
Chancellor  Kent  in  Livingston  v.  Hubbs,  3 
Johns.  Ch.  124.  And  the  Livingston  Case 
was  cited  with  approval  by  Mr.  Justice 
Nelson  in  Southard  v.  Russell,  16  How.  547, 
569,  14  L.  ed.  1052,  1062. 

This  is  the  doctrine  which  the  court  of 
appeals  of  Kentucky  laid  down  in  Respass 
V.  M'Clanahan,  Hardin  (Ky.)  342,  and 
which  Mr.  Justice  Story  thought  was  sup- 
ported by  sound  reason.  Dexter  v.  Arnold, 
5  Mason,  303,  Fed.  Cas.  No.  3,856;  Jenkins 
V.  Eldredge,  3  Story,  299,  Fed.  Cas.  No. 
7,267. 

To  the  same  effect  are  Bowles  v.  South, 
Hardin  (Ky.)  451;  Vaughn  v.  Hann,  (> 
B.  Mon.  338;  Brewer  v.  Bowman,  3  J.  J. 
Marsh.  492,  20  Am.  Dec.  358;  Head  v. 
Head,  3  A.  K.  Marsh.  121;  McDougald  v. 
Dougherty,  39  Ala.  409;  Bradshaw  v.  Gar- 
rett, 1  Port.  (Ala.)  47;  Caller  v.  Shields, 
supra. 

And  the  discovery  of  a  receipt  which  of 
itself  would  have  been  inadmissible  in  evi- 
dence on  the  former  trial,  without  parol 
testimony  accompanying  and  explain i^ig  it, 
is  insufficient  new  matter  within  the  rule. 
Bradshaw  v.  Garrett,  supra. 

There  are  other  authorities,  however, 
which  expressly  hold  that  any  evidence, 
whether  written  or  oral,  and  whether  it 
relates  to  facts  which  were  controverted  on 
the  final  hearing,  or  to  entirely  new  facts^ 
which-  is  so  material  and  cogent  as  to  con- 
vince the  court  that,  if  the  new  evidence  had 
been  before  it  on  the  final  hearing,  it  is 
highly  probable  that  a  different  result 
would  have  been  reached,  or  a  difTerent  de- 
cree would  have  l>een  pronounced,  will  be 
RiiflRpient  to  entitle  the  applicant  to  leave 
to  file  a  bill  of  review.  Maaaie  v.  Graham. 
3  McLean,  41,  Fed.  Cas.  No.  9,263;  Thomas 
V.  Rawlinffs,  34  Beav.  50;  Long  v.  Gran- 
berry,  2  Tenn.  Ch.  85;  Perkins  v.  Partridge, 
30  N.  J.  Eq.  559. 

In  Traphagen  v.  Voorhees,  supra,  it  was 
said  upon  this  question  that  no  considera- 
tion of  either  justice  or  policy  existp  why 
30  L.R.A.(N.S.) 


oral  evidence,  if.  it  be  of  sufficient  weight 
to  convince  the  court  that  its  decree  is  er- 
roneous, should  not  be  held  to  be  a  sufficient 
ground  for  granting  leave  to  file  a  bill  of 
review. 

— ^whether  new  evidence  must  relate  to  mat- 
ter controverted  on  the  original  hearing. 

As  to  whether  the  new  matter  must  re- 
late to  the  matter  controverted  on  the  origi* 
nal  hearing,  there  is  confiict  of  authority. 
Story,  Eq.  PI.  §§  415,  416;  2  Dan.  Ch.  Pr. 
1577,  note  3;  Elzas  v.  Elzas,  83  111.  App. 
521;  Dexter  v.  Arnold,  6  Mason,  313,  Fed. 
Cas.  No.  3,856. 

In  Anonymous,  2  Freem.  Ch.  31,  it  was 
held  that  a  bill  of  review  should  not  be 
granted  where  the  new  proof  referred  to  a 
matter  which  was  particularly  in  issue  on 
the  original  hearing. 

In  Elzas  v.  Elzas,  183  111.  132,  55  N.  E. 
673,  affirming  83  111.  App.  519,  it  was  said 
that  the  newly  discovered  evidence  must  be 
such  as  relates  to  a  matter  in  issue  on  the 
hearing, — not  evidence  to  make  a  new  case, 
but  to  establish  the  old  one. 

To  the  same  effect  are  Bpyden  v.  Reed, 
55  111.  458;  Vaughan  v.  Cutrer,  49  Miss. 
782. 

Thus,  a  decree  granting  a  divorce  on  the 
ground  of  desertion,  where  the  controverted 
fact  in  the  case  was  the  marriage  of  the 
parties,  cannot  be  reviewed  and  reversed 
upon  the  ground  that  complainant  had  been 
guilty  of  adultery  during  the  marriage. 
Elzas  V.  Elzas,  supra. 

But  where  the  evidence  sought  to  be  in- 
troduced establishes  a  new  fact  of  itself, 
decisive  of  the  merits  of  the  cause  and 
necessarily  changing  the  original  decree, 
the  rehearing  should  be  granted.  Owens  v. 
Love,  9  Fla.  325.  To  the  same  effect  is 
Partridge  v.  Usbome,  6  Russ.  Ch.  195. 

In  Craig  v.  Smith,  100  U.  S.  226,  25  L. 
ed.  577,  it  was  said  that  there  is  no  uni- 
versal or  absolute  rule  which  prohibits  the 
courts  from  allowing  the  introduction  of 
newly  discovered  evidence  under  a  bill  of 
review,  to  prove  facts  which  were  in  issue 
on  the  former  hearing,  but  that  the  allow- 
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and  if,  through  design  or  inadvertence^  they  i 
do  not  introduce  such  evidence,  they  will 
not  be  permitted  to  wait  the  determination 
of  the  issue,  and  then  seek  to  again  try 
the  issue  upon  evidence  which  they  have 
designedly  or  negligently  omitted  to  in- 
troduce. Greer  v.  Turner,  47  Ark.  17,  14 
S.  W.  383;  State  ex  rel.  Nevada  County  y. 
Hicks,  .48  Ark.  515,  3  S.  W.  524;  Boynton 
y.  Chicago  Mill  &  Lumber  Co.  84  Ark.  203, 
106  S.  W.  77;  16  Cyc.  Law  &  Proc.  p.  530, 
The  issues  th&t  were  made  by  the  plead- 
ings in  the  case  upon  which  the  decree  was 
rendered  involved  the  indebtedness  that  was 
due  by  the  firm  of  Smith  &  Ward  to  the 
Bank  of  Beebe  and  Rucker,  and  also  all 
payments  that  had  been  made  thereon  by 
Smith  or  by  anyone  for  him  or  said  firm. 


and  all  collections  that  had  been  made  upon 
the  notes  and  accounts  of  the  firm.  These 
matters  were  extensively  developed  by  the 
testimony  adduced  upon  the  trial  of  the 
case.  J.  R.  Smith  gave  his  testimony,  and 
deposed  at  length  and  in  detail  as  to  pay- 
ments and  collections  for  which  he  claimed 
credit.  He  was  assisted  in  the  prepara- 
tion and  trial  of  the  case  by  able  counse!. 
He  was  cognizant  at  the  time  he  testified 
in  the  case  of  every  item  for  which,  in 
this  petition  for  a  bill  of  review,  he  now 
seeks  credit.  Before  he  gave  his  testimony 
in  the  case,  and  before  the  cause  was  sub- 
mitted to  the  chancellor  for  determination, 
he  knew  the  very  facts  and  matters  which 
he  now  sets  up  in  this  petition.  These 
matters    cannot    therefore    be   said    to    be 


ance  of  it  is  not  a  matter  of  right  in  the 
party,  but  of  sound  discretion  of  the  court, 
to  be  exercised  cautiously  and  spai'ingly, 
and  only  under  circumstances  which  demon- 
strate it  to  be  indispensable  to  the  merits 
and  justice  of  the  cause.  To  the  same  ef- 
fect is  Wood  V.  Mann,  2  Sumn.  334,  Fed.  Gas. 
No.  17,953,  where  the  same  rule  was  an- 
nounced by  Mr.  Justice  Story. 

In  Shelton  v.  Van  Kleeck,  106  U.  S.  532, 
27  L.  ed.  269,  1  Sup.  Ct.  Rep.  491,  it  was 
held  that  new  matter  alleged  to  have  been 
discovered,  when  it  related  only  to  the 
proceedings  in  making  a  sale,  could  have  no 
effect  on  the  original  decree  in  a  foreclosure 
suit. 

It  may  be  safely  asserted .  that  new  mat- 
ters of  fact  may  be  ground  for  a  bill  of 
review,  although  such  matter  is  not  capable 
of  being  used  as  evidence  of  anything  which 
was  previously  in  issue  in  the  cause.  Story, 
Eq.  PI.  §  416;  Dan.  Ch.  PI.  1677. 

It  was  held  in  Poole  v.  Nixon,  9  Pet.  770, 
9  L.  ed.  305,  Fed.  Cas.  No  11,270,  that  an 
entirely  new  title  in  a  party  claiming  ad- 
versely to  all  the  original  parties  to  a  suit 
in  which  a  title  was  established  could  not 
be  considered  newly  discovered  matter  for 
the  purpose  of  opening  the  decree  by  a  bill 
of  review. 

Under  the  ruling  of  Camden  v.  Farrell, 
60  W.  Va.  119,  40  S.  E.  368,  it  is  held  that 
a  bill  of  review  based  on  newly  discovered 
evidence  does  not  lie  to  a  decree  by  default, 
since  the  newly  discovered  evidence  must 
bear  on  the  issue  involved  in  the  suit,  and 
on  which  the  decree  is  predicated.  Thia 
distinction  is  not  made  in  the  Federal 
practice,  as  shown  by  ruling  in  Thomson  v. 
Wooster,  134  U.  S.  104,  SO  L.  ed.  106,  5 
Sup.  Ct,  Rep.  788;  Acord  v.  Western  Poca 
hontas  Corp.  98  C.  C.  A.  625,  174  Fed.  1010. 
affirming  166  Fed.  989. 

A  change  of  ruling  by  the  appellate  court 
on  a  question  of  law  and  fact  is  not  new 
matter  for  which  a  bill  of  review  will  lie. 
Tilghman  v.  Werk,  39  Fed.  080;  Bledsoe  v. 
Carr,  10  Yerg.  55. 

So,  the  vacating  of  a  material  collateral 
decree  may  not  be  new  matter.     Vettcrlein 
v.  Barker,  45  Fed.  741. 
30  L.R.A.(N.S.) 


But  in  Ballard  v.  Searls,  130  U.  S.  50, 
32  L.  ed.  846,  9  Sup.  Ct.  Kep.  418,  it  was 
held  that  where  the  whole  hasis  and  founda- 
tion of  a  suit  has  disappeared  by  a  decree 
rendered  in  another  suit  after  the  appeal 
taken  to  the  appellate  court,  the  appellate 
couYt  will  remand  the  cause  to  the  lower 
court  with  instructions  to  allow  the  ap- 
pellant, defendant  below,  to  file  a  supple- 
mental -bill  in  the  nature  of  a  review,  or  a 
bill  to  suspend  or  avoid  the  operation  of 
the  decree  upon  the  new  matter  arising 
from  the  reversal  of  the  decree  in  the  other 
case. 

Upon  the  general  question  of  bill  of  re- 
view because  of  newly  discovered  evidence, 
after  affirmance  or  reversal  by  appellate 
court,  see  note  to  Safe  Deposit  &  T.  Co.  v. 
Gittings,  4  L.R.A.(N.S.)  866. 

In  Connolly  v.  Connolly,  32  Gratt.  657. 
the  discovery  of  a  written  confession  of 
one  that  a  will  was  a  forgery  was  held 
sufficient  to  sustain  a  bill  of  review  to  set 
aside  the  probate  of  the  will. 

^-evidence  impeaching  witnesses. 

Evidence  which  simply  tends  to  impeach 
the  character  or  impair  the  credibility  of 
witnesses  examined  upon  behalf  of  the  suc- 
cessful litigant  has  never  been  regarded  as 
sufficient  ground  for  giving  leave  to  file  a 
bill  of  review.  Traphagen  v.  Voorhees,  45 
N.  J.  Eq.  41,  16  Atl.  198;  Boyden  v.  Reed, 
55  111.  458;  Adamski  v.  Wieczorek,  93  111. 
App.  367;  Karsten  v.  Winkelman,  126  111. 
App.  418;  Dixon  v.  Graham,  16  Towa,  310; 
Fov  V.  Foy,  26  Miss.  207;  Livingston  v. 
Hubbs,  supra;  Kern  v.  Wyatt,  89  Va.  886, 
17  S.  E.  549;  Southard  v.  Russell,  supra. 

And  the  discovery  of  new  evidence  or  of 
new  witnesses  for  the  purpose  of  showing 
subornation  of  perjury  of  tlie  witnesses  at 
the  former  hearing  is  not  generally  regard- 
ed as  a  sufficient  ground  for  allowing  a 
bill  of  review.  Society  of  Shakers  v.  Wat- 
son, 23  C.  C.  A.  263,'  47  U.  S.  App.  170, 
77   Fed.   512;    Southard  v.   Russell,   supra. 

And  this  is  especially  the  case  where  the 
credibility  of  the  witnesses  was  directly 
put  in  issue  at  the  original  hearing.     Ibid. 
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newly  discovered  since  the  rendition  of  the 
decree.  Upon  an  examination  of  the  record 
in  the  case  upon  which  the  decree  was 
entered,  we  find  that  testimony  was  in- 
troduced upon  the  trial  of  the  cause  rel- 
ative to  a  great  number  of  the  matters 
and  items  which  are  set  out  in  the  petition 
as  newly  discovered,  and  we  find  that  some 
of  the  items  of  payment  now  set  out  in 
the  petition  were  not  only  considered  by 
the  chancellor,  but  that  credit  was  given 
therefor  in  said  decree.  The  chancellor  in 
said  decree  made  a  finding  that  Smith  & 
Ward  were  entitled  to  credits  amounting 
in  the  aggiegate  to  $4,072.83.  This  sum 
consisted  of  a  great  number  of  different 
items. 

In  the  testimony  it  appears  that  in  some 
instances  the  different  amounts  of  the  cred- 
its are  given,   but  the   items   thereof   are 


not  specifically  named.  It  may  be  thai 
these  credits  represent  the  items,  or  a 
great  many  of  the  items,  of  payment  which 
are  now  set  out  in  the  petition  for  the 
bill  of  review.  However  this  may  be,  it 
clearly  appears  that  the  matters  which  are 
now  set  out  as  newly  discovered  were 
known  to  petitioner,  or  by  the  exercise  of 
reasonable  diligence  could  have  been  dis- 
covered by  him,  before  the  rendition  of  the 
decree;  that  these  matters  were  within  the 
issues  of  the  case,  and  could  have  been 
brought  out  by  the  use  of  any  degree  of 
diligence. 

Under  these  circumstances  we  cannot  say 
that  the  chancellor  abused  his  discretion 
in  refusing  leave  to  file  a  bill  of  review  oi 
said  decree.. 

The  decree  is  affirmed. 


And  in  Long  v.  Cranberry,  supra,  it  was 
lield  that  new  evidence  to  sustain  the  char- 
acter of  a  witness  examined  on  the  former 
hearing  is  not  new  proof  to  sustain  a^  bill 
of  review,  since  proof  of  character  which 
turns  upon  the  knowledge  of  the  neighbors 
and  acquaintances  may  always  be  had  at 
once,  and  also  because  the  proof  could  not 
be  otherwise  than  cumulative. 

But  in  Brewer  v.  Bowman,  supra,  while 
holding  that  discovery  of  parol  testimony^ 
to  a  matter  in  issue  was  insufficient  to  sus- 
tain a  bill  of  review,  but  that  testimony 
of  a  "permanent  nature  and  unerring  char- 
acter" which,  had  it  been  produced  on  the 
trial,  would  have  changed  the  decree,  it  was 
said  by  showing  by  record  that  witnesses, 
upon  whose  testimony  the  decree  was  pro- 
cured, have  been  convicted  of  perjury,  upon 
their  testimony,  given  in  the  case  sought 
to  be  reviewed,  would  be  a  sufficient  ground 
for  a  bill  of  review. 

Time  of  discovery. 

The  rule  is  that  if  the  new  matter  has 
arisen  or  been  discovered  after  the  hearing 
in  the  original  case,  it  may  be  brought  for- 
ward by  bill  of  review.  The  English  rule 
of  chancery  formerly  requiring  that  evi- 
dence of  new  matter,  to  authorize  a  bill  of 
review,  should  have  come  to  light  after  the 
decree,  has  been  relaxed,  and  it  is  sufficient 
if  such  new  matter  be  discovered  subse- 
quent to  publication.  Caller  v.  Shields,  2 
Stew.  &  P.  (Ala.)  417;  Cochran  v.  Rison, 
20  Ala.  463;  Livingston  v.  Hubbs,  3  Johns. 
Ch.  124;  Evans  v.  Parrott,  20  Ark.  fiOO; 
White  V.  Holraan,  32  Ark.  753:  State  ex 
rel.  Nevada  Qountv  v.  Hicks,  48  Ark.  515, 
3  S.  W.  524 :  Woodall  v.  Moore,  55  Ark.  22, 
17  S.  W.  268;  Johnson  v.  Offutt,  2  Mac- 
Arth.  168;  Purcell  v.  Coleman  6  D.  C.  87; 
Finlayson  v.  Lipscomb,  16  Fla.  751 ;  Mur- 
phy V.  Savannah,  73  Ga.  263;  Basye  v. 
Beard,  12  B.  Mon.  581 ;  Bush  v.  Madpira, 
14  B.  Mon.  212:  Mitchell  v.  Borry,  1  Met. 
(Ky.)  602;  Robinson  v.  Sampson,  26  Me. 
30  L.R,A,(N.S.) 


11;  Pfeltz  V.  Pfeltz,  1  Md.  Ch.  455;  West 
Feliciana  R.  Co.  v.  Stockett,  27  Miss.  739; 
Kenon  v.  Williamson,  2  N.  C.  (1  Hayw.) 
350;  Kennedy's  Estate,  3  Pa.  Dist.  R.  795; 
Carter  v.  Allan,  21  Gratt.  241;  Durbin  v. 
Roanoke  Bldg.  Co.  108  Va.  468,  62  S.  B. 
339;  Ketchum  v.  Breed,  66  Wis.  85,  26  N. 
W.  271. 

Numerous  cases  in  describing  the  requi- 
sites for  the  filing  of  the  bill  of  review 
state  that  the  new  matter  must  have  been 
discovered  after  the  date  of  the  decree.  It 
is  believed,  however,  that  in  all  the  recent 
cases,  and  where  the  question  was  squarely 
presented,  it  is  sufficient  that  it  has  come 
to  the  knowledge  of  the  party  for  the  first 
time  after  it  was  too  late  to  produce  it 
at  the  hearing. 

In  Cochran  v.  Rison,  supra,  it  was  held 
that  an  agreement  entered  into  between  the 
complainant  and  one  of  the  defendants  after 
publication  of  the  testimony  had  passed, 
whereby  the  complainant,  for  a  valuable 
consideration  paid  him  by  the  said  defend- 
ant, agreed  to  proceed  no  further  against 
him  in  the  original  suit,  and  reserved  his 
right  to  proceed  against  the  other  defend- 
ants, was  proper  subject-matter  for  a  bill 
of  review,  and  entitled  the  said  defendant 
to  relief  against  the  original  decree. 

Not  only  must  the  evidence  have  been 
discovered  after  the  taking  of  the  testimony, 
but  the  fact  must  have  been  unknown  to 
the  party.  It  must  not  be  such  evidence  of 
a  fact  as  was  known  to  the  party  and  which 
he  failed  to  bring  forward  for  any  reason. 
Vetterlein  v.  Baker,  supra;  Hill  v.  Phelps, 
41  C.  C.  A.  569,  101  Fed.  660:  Purcell  v. 
Miner  (Purcell  v.  Coleman)  4  Wall.  619, 
18  L.  ed.  459;  Banks  v.  Long,  70  Ala.  319; 
McCrackin  v.  Finley,  1  Bibb,  455;  Perkins 
V.  Partridge,  30  N.  J.  Eq.  559;  Costen's  Ap- 
peal, 13  Pa.  292;  Hartman's  Appeal,  36 
Pa.  70;  Millicjan's  Appeal,  82  Pa.  389: 
Rittenhouse's  Estate,  1  Pars.  Sel.  Eq. 
Cas.  313;  Simpson  v.  Watts,  6  Rich.  Eq. 
364,  62  Am.  Dec.  392;  Hinson  v.  Pick- 
ett,   2    Hill,    Eq.    351;    Bledsoe    y.    Carr, 
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10  Yerg.  55;  Cleveland  y.  Martin,  2  Head. 
128;  Larson  v.  Moore,  1  Tex.  22;  Winston 
V.  Johnson,  2  Munf.  305;  Richmond  v. 
Richmond,  62  W.  Va.  206,  57  S.  E.  736; 
Dousman  v.  Hooe,  3  Wis.  466. 

Thus,  a  bill  of  review  will  not  be  granted 
because  of  the  absence  of  witnesses,  where 
the  party  knew  the  facts  and  the  witnesses. 
Long  V.  Cranberry,  2  Tenn.  Ch.  85;  Green'b 
Appeal,  3  Brewst.   (Pa.)  66. 

it  was  suggested  in  the  case  last  cited 
that  the  proper  remedy  was  to  apply  to  the 
court  for  time  to  obtain  the  testimony  of 
the  witnesses. 

And  in  Putnam  v.  Clark,  36  N.  J.  Eq.  33, 
leave  to  file  a  bill  of  review  on  the  ground 
that  the  complainant  had,  since  the  decree, 
discovered  the  whereabouts  of  a  material 
witness,  whose  existence  and  materiality 
she  knew  when  she  began  her  suit,  was  de- 
nied on  the  ground  of  the  impolicy  of  allow- 
ing a  renewal  of  the  litigation. 

So,  also,  the  following  circumstances  were 
held  to  furnish  no  sufficient  ground  for 
granting  a  bill  of  review: 

— where  the  discovery  was  made  in  time 
to  have  been  brought  forward  in  either  an 
amended  or  supplementary  bill.  Barnes  v. 
Dickinson,  16  W.  C.    (1  Dev.  Eq.)    326; 

— mere  finding  of  papers  of  which  the 
party  had  knowledge.  Ord  v.  Noel,  6  Madd. 
Ch.  127; 

T— discovery  of  new  documentary  evidence 
which  was  known  before  the  determination 
of  the  suit  in  the  appellate  court.  Stevens 
V.  Dewey,  27  Vt.  638  (this  case  was  con- 
trolled largely  by  statute) ; 

— the  omission  to  prove  a  material  fact 
during  the  examination  of  a  witness  who 
had  knowledge  thereof.  Evans  v.  Parrott, 
supra ; 

— a  mere  misapprehension  of  the  effect 
of  the  evidence  taken,  or  a  mistake  of  the 
law  respecting  the  admissibility  of  evi- 
dence, either  by  the  party  or  by  his  counsel. 
Robinson  v.  Sampson,  supra; 

—erroneous  advise  of  counsel.  Franklin 
V.  Wilkinson,  3  Munf.  112;  Foy  v.  Foy, 
supra ; 

— that  certain  documents  on  which  com- 
plainant's right  to  a  decree  depended,  and 
which  he  intended  to  exhibit  with  his  origi 
nal  bill,  were  lost  or  mislaid  by  his  counsel, 
and  not  found  until  after  the  decree  against 
him.     Jones  v.  Pilcher,  6  Munf.  425; 

— matter  that  counsel  omitted  to  claim 
through  mistake.  Triplett  v.  Wilson,  6 
Call  (Va.)  47. 

— failure  of  officer  to  return  a  deposition 
in  time  for  use.  Miday  v.  Harvey,  9  Gratt. 
458. 

Diligence  in  discovery  of  evidence. 

Another  indispensable  requisite  is  that 
the  evidence  on  which  the  application  is 
grounded  must  not  only  be  new  and  ma- 
terial, but  the  applicant  is  bound  to  show 
that  the  nature,  condition,  or  situation  of 
the  new  evidence  was  such  tliat  he  could 
not,  by  tlie  use  of  reasonable  diligence,  have 
discovered  it  in  time  to  have  made  use  of 
it  on  the  original  hearing,  so  that  the  court 
30  L.R.A.(N.S.> 


may  judge  for  itself  whether  or  not  reason- 
able diligence  has  been  used,  "for,  if  there 
be  any  negligence  in  this  respect,  that  de- 
stroys the  title  to  the  relief."  Story,  Eq. 
PI.  10th  ed.  §  414;  Dexter  v.  Arnold,  5 
Mason,  312,  Fed.  Cas.  No.  3,856;  Hughes 
V.  Jones,  2  Md.  Ch.  289;  Perkins  v.  Part- 
ridge, 30  N.  J.  Eq.  559. 

The  material  point  is,  not  what  the  ap- 
plicant knew,  but  what,  using  reasonable 
diligence,  he  might  have  known.  Young  v. 
Keighly,  16  Ves.  Jr.  348;  Hitch  v.  Fenby, 
4  Md.  Ch.  190. 

In  Adler  v.  Van  Kirk  Land  &  Constr.  Co. 
114  Ala.  551,  62  Am.  St.  Rep.  133,  21  So. 
490,  it  was  said  that  diligence  in  this  ru 
spect  is  of  the  essence  of  the  equity  of  the 
bill;  laches  or  negligence  is  as  fatal  to  re- 
lief as  the  actual  absence  of  a  matter  of 
defense.  The  courts  have  uniformly  and 
rigorously  adhered  to  this  qualification. 

Such  was  the  case  of  Young  v.  Keighly, 
supra,  decided  by  Lord  Eldou,  where  a 
strong  intimation,  if  not  positive  opinion, 
is  expressed  by  him,  that,  by  refusing  the 
application  then  made  for  leave  to  Hie  a 
bill  of  review,  he  was  deciding  against  the 
justice  of  that  particular  case,  deeming  it 
better,  as  he  said,  that  individual  injury 
should  be  inflicted  than  that  rules  estab- 
lished to  prevent  general  mischief  should  be 
broken  down.  The  same  doctrine  has  been 
fully  sanctioned  by  Chancellor  Kent  in  Wis- 
er V.  Blachly,  2  Johns.  Ch.  488,  and  by  Mr. 
Justice  Story  in  Dexter  v.  Arnold,  supra. 

The  reason  for  this  qualification  of  the 
rule  is  clearly  expressed  in  Nichols  v.  Nich- 
ols, 8  W.  Va.  187,  where  it  is  said  that 
"if  a  party  were  allowed  to  go  on  to  a 
decree  without  looking  for  evidence  which 
might  be  obtained  by  proper  search,  and 
afterwards,  by  finding  the  evidence,  to  file 
a  bill  of  review,  there  would  be  no  end  to 
such  bills." 

Whether  or  not  reasonable  diligence  has 
been  exercised  must  be  determined  by  the 
court  upon  the  particular  facts  and  circum- 
stances of  each  case.  This  question  was 
passed  upon  in  the  following  cases:  Brad* 
shaw  V.  Garrett,  1  Port.  (Ala.)  47;  Mur- 
rell  V.  Smith,  51  Ala.  301;  Banks  v.  Long 
and  Adler  v.  Van  Kirk  Land  &  Constr.  Co. 
supra-  Greer  v.  Turner,  47  Ark.  17,  14  S.  W. 
383;  feartlett  v.  Gregory,  60  Ark.  453,  30 
S.  W.  1043;  Bovnton  v.  Chicago  Mill  & 
Lumber  Co.  84  Ark.  203,  105  S.  W.  77 ;  Pur- 
cell  V.  Coleman,  6  D.  C.  87;  McGowan  v. 
Elroy,  28  App.  D.  C.  188;  Finleyson  v. 
Lipscomb,  16  Fla.  751;  Reynolds  v.  Florida 
C.  &  P.  R.  Co.  42  Fla.  387.  28  So.  861; 
McDaniel  v.  James,  23  111.  407 ;  Boyden  v. 
Reed,  55  111.  458;  Elzas  v.  Elzas,  183  111. 
132,  55  N.  E.  673;  Watts  v.  Rice,  192  111. 
123,  61  N.  E.  337;  Wieczorek  v.  Adamski, 
114  111.  App.  161;  Jenkins  v.  Prewitt,  5 
Blackf.  7,  s.  c.  subsequent  appeal  7  Blackf. 
329;  GuUett  v.  Houssh,  7  Blackf.  52; 
Graham  v.  Dixon,  16  Iowa,  310;  Gentry  v. 
Thornberry,  3  Dana,  500;  Tharp  v.  Cotton, 
7  B.  Mon.  636;  Carter  v.  Stennet,  10  B. 
Mon.  25O4  Brunk  v.  Means,  11  B.  Mon.  214; 
Basye  v.  Beard,  12  B.  Mon.  581 ;  Atkinson  v. 
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Conner,  66  Me.  646;  Ridgeway  v.  Toram,  2 
Md.  Ch.  303;   Whelan  v.  Cook,  29  Md.  1; 
Ryerson  v.  Eldrcd,  23  Mich.  637 ;  Taylor  v. 
Boardman,  26  Mich.  627 ;  Roberge  v.  Le  Lisle, 
158  Mich.  16,  122  N.  W.  362;  Her  v.  Routh, 
3   How.    (Miss.)    276;    Putnam    v.    Clark, 
supra;    Clayton   v.   Claytou,  69   N.   J.   Eq. 
310,44  Atl.  840;  Watkinson  v.  Watkinson, 
08  N.  J.  Eq.  632,  69  L.R.A.  397,  60  Atl.  931, 
6  A.  &  £.  Ann.  Cas.  326,  reversing  67  N.  J. 
Eq.  142,  68  Atl.  384;  Richards  v.  Shaw  (N. 
J.  Eq.)  77  Atl.  618)  Lansing  v.  Albany  Ins. 
Co.  Hopk.  Ch.   102;   Wiser  v.  Blachly,  su- 
pra; Livingston  v.  Hubbs,  3  Johns.  Ch.  124; 
Stevens  v.  Hey,  16  Ohio,  313;  Rittenhouse's 
Estate,  supra;   Conrad  v.  Conrad,  9  Phila. 
610;  Scott^s  Appeal,  112  Pa.  427,  5  Atl.  671; 
Priestley's  Appeal,   127   Pa.   420,  4  L.RA. 
503,    17    Atl.    1084;    Kachline*s    Estate,    7 
Pa.  Super.  Ct.  163;   Bickford's  Estate,  16 
Pa.  Super.  Ct.  672;  Dovle  v.  New  York  k 
N.  E.  p.  Co.  14  R.  I.  55;  Hinson  v.  Pick- 
ett, 2  Hill,  Eq.  361;   Simpson  v.  Watts,  6 
Rich.    Eq.    364,   62  Am.    Dec.    392;    Young 
V."  Henderson,  4  Hayw.  (Tenn.)  189;  Proud- 
fit  V.  Picket,  7  Coldw.  663;  Burson  v.  Dos- 
ser, 1  Heisk,  764;  McDowell  v.  Morrell,  6 
Lea,  278;  Fuller  v.  Jackson  (Tenn.)  62  S.  W. 
274;  Larson  v.  Moore,  1  Tex.  22;  Brainard 
v.  Morse,  47   Vt.   320;   M'Call  ▼.   Graham, 
Hen.  &  M.   13;    Campbell  v.   Campbell,  22 
Gratt.  649;  Hatcher  v.  Hatcher,  77  Va.  600; 
Norfolk  Trust  Co.  v.  Foster,  78  Va.'413; 
Booth  V.  MoJilton,  82  Va.  827,  1  S.  E.  137 ; 
Trevelyan  v.  Lofft,  83  Va.  141,  1  S.  E.  901 ; 
Reynolds  v.  Reynolds,  88  Va.  149,  13  S.  E. 
395,    698;    Sanders    v.    Burk,    2    Va.    Dec. 
176,  22  S.  E.  616;  Durbin  v.  Roanoke  Bldg. 
Co.  108  Va.  468,  62  S.  E.  339;   Nichols  v. 
Nichols.  8  W.  Va.  174;  Bloss  v.  Hull,  27  W. 
Va.   603;    Dingesa  v.   Marcum,   41    W.    Va. 
767,  24  S.  E.  624;   Bodkin  v.  Rollyson,  48 
W.  Va.  453,  37  S.  E.  617 ;  Ketchum  v.  Breed, 
66  Wis.  85,  26  N.  W.  271 ;  Providence  Rub- 
ber Co.  v.  Goodyear,  9  Wall.  805,  19  L.  ed. 
828;   Poole  v.  Nixon,  9  Pet.  770,  9  L.  ed. 
306,  Fed.  Cas.  No.  11,270;   Easley  v.  Kel- 
lom,  14  Wall.  279,  20  L.  ed.  890;  Baker  v. 
Whiting,  1   Story,  218,  Fed.  Cas.  No.  786; 
Massie  v.  Graham,  3  McLean,  41,  Fed.  Cas. 
So.  9,263;   Reeves  v.  Kevstone  Bridge  Co. 
2  Bann.  &  Ard.  256,  Fed.  Cas.  No.  11,661; 
Spill    v.    Celluloid    Mfg.    Co.    22    Blatchf. 
441,    22    Fed.    94;    Tilghman   v.    Werk,    39 
Fed.   680:    Municipal   Signal   Co.   v.   Game- 
well    Fire-Alarm    Telesr.    Co.    77    Fed.    452; 
Boston  &  R.  Electric  Street  R.  Co.  v.  Bemis 
Car-Box  (^.  38  C.  C.  A.  661,  98  Fed.  121; 
Kissinger-Ison  Co.  v.  Bradford  Belting  Co. 
59  C.  C.  A.  221,  123  Fed.  91;  Acord  v.  West- 
ern Pocahontas  Corp.  98  C.  C.  A.  625,  174 
Fed.  1019;  Ludlow  v.  Macartney,  2  Bro.  P. 
C.  67;   Hasking  v.  Terry.   15  Moore.  P.  C. 
C.  493;  Portsmouth  v.  Effinefham.  1  Ves.  Sr. 
430;  Sheffield  Canal  Co.  v.  Sheffield  &  R.  R. 
Co.  1  Phill.  Ch.  484;  Bingham  v.  Dawson, 
Jacob,  243. 

Diligence  to  procure  the  newly  discovered 
evidence  for  the  trial  must  be  alleged  by  apt 
averments  in  the  bill.  Warren  v.  Adams,  26 
30  L.R.A.(N.S.) 


Colo.  ''.04,  60  Pac.   632;   Lewis  y.  Topsieo, 
201  111.  320,  66  N.  E.  276. 

In  Greer  v.  lumer,  supra,  it  was  held 
that  the  bill  should  show  that  the  plaintiff 
had  not  been  guilty  of  negligence  in  failing 
to  discover  and  produce  the  evidence  at  the 
former  trial,  by  stating  how  and  when  be 
first  came  to  a  knowledge  of  the  matters  al- 
leged, and  the  means  that  were  used,  if  any, 
to  keep  him  in  i^oranoe  thereof. 

Where  the  diligence  used  is  alleged  to 
have  consisted  in  making  inquiries,  the  time, 
place,  and  circumstances  must  be  stated. 
Hines  v.  Driver,  100  Ind.  315. 

The  reason  for  the  rule  is  that  the  com- 
plainant must  rebut  the  presumption  exist- 
ing against  him,  and  this  he  can  do  only 
by  showing  that  he  made  inquiries  in  the 
proper  quarter  and  in  due  season.    Ibid. 

And  the  rule  that  the  evidence  mnat  be 
such  as  could  not  have  been  disoovered  by 
the  exercise  of  reasonable  diligence  applies 
not  only  to  the  party,  but  also  to  his 
attorneys,  solicitors,  and  agents,  since  no- 
tice to  either  of  them  is  notice  to  the  princi- 
pal. Norris  y.  Le  Neve,  3  Atk.  26;  Gould 
V.  Tancred,  2  Atk.  533;  Jones  y.  Pilcber, 
6  Munf.  426;  Greenlee  y.  McDowell,  39 
N.  C.  (4  Ired.  Eq.)  481. 

And  there  is  no  ground  for  a  bill  of  re- 
view where  the  proofs  showed  that  the 
evidence  was  in  existence  and  accessible,  and 
was  probably  not  produced  because  not 
deemed  material  by  counsel.  Lafferfy  Mf^. 
Co.  y.  Acme  R.  Signal  &  Mfg.  Co.  74  C. 
C.  A.  621,  143  Fed.  321. 

Nor  will  it  be  available  for  the  reason 
that  the  party  was  prevented  from  offering 
the  evidence  by  the  advice  of  one  of  his 
counsel  in  the  absence  of  the  other.  Frank- 
lin V.  Wilkinson,  3  Munf.  112. 

It  is  no  excuse  that  the  solicitor  did  not 
know  the  postoffice  address  of  his  client  to 
enable  them  to  communicate  with  each  oth- 
er regarding  depositions  taken  by  the  other 
side,  and  to  take  necessary  steps  to  pre- 
pare the  case  for  trial  by  putting  counsel 
in  possession  of  the  facts  that  would  have 
shown  the  falsity  of  the  testimony  takeu, 
since  a  special  messenger  might  have  been 
sent  if  necessary,  for  the  party  should  have 
informed  his  counsel  on  employing  him 
how  his  letters  should  be  directed.  Foy  v. 
Fov,  25  Miss.  207. 

Nor  is  the  ill  health  of  the  party  any 
excuse,  since  he  mi^ht  and  ought  to  have 
sent  an  agent  to  his  counsel  if  not  well 
enough  to  go  himelf.     Ibid. 

The  diligence  and  prudence  required  of 
ordinarily  prudent  litigants  requires  soitie- 
thing  more  on  their  part  than  the  mere 
employment  of  counsel,  especially  when  they 
are  given  information  which  would  put  an 
ordinarily  prudent  person  on  his  guard. 
Stocklev  y.  Stockley,  93  Mich.  307.  58  K. 
W.  623.* 

In  Ex  parte  Vandersmissen,  6  Rich.  Eq. 
619,  60  Am.  Dec.  102,  a  bill  of  review  was 
allowed  where  the  evidence  might  have  been 
produced  at  the  original  trial  if  the  coun- 
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.eel  had  been  astute  and  diligent;  but  there 
the  new  evidence  was  in  a  foreign  language, 
it  was  decisive  of  the  case,  and  the  appar- 
ent negligence  of  counsel  was  excused  by  a 
change  of  attorneys. 

Parties  claiming  through  a  general  as- 
signee are  bound  to  inquire  of  him  in  case 
of  a  controversy  for  any  facts  in  his  knowl- 
edge bearing  upon  it,  and  failure  to  do  so 
is  such  negligence  as  will  defeat  the  right  to 
file  a  bill  of  review  for  matter  afterwards 
discovered.  Ryerson  i  v.  Eldred,  23  Mioh. 
537. 

And  in  Sayre  v.  King,  17  W.  Va.  562,  it  was 
held  that  a  surety  cannot  rely  on  his  ig- 
norance of  a  substantial  defense  known  to  his 
principal,  imless  he  alleges  in  his  bill  and 
proves  that  he  took  proper  steps  to  ascer- 
tain from  his  principal,  or  otherwise,  the 
true  state  of  the  case,  or  that  he  was  pre- 
vented from  doing  so  by  circumstances  not 
under  his  control. 

Although  the  party  applying  for  a  re- 
hearing may  himself  have  no  merits  because 
of  his  laches,  yet,  if  it  appears  that  the 
interest  of  innocent  third  persons  or  those 
for  whom  he  is  trustee  may  be  injuriously 
affected,  the  rehearine  will  be  granted. 
Hodges  y.  Mullikin,  1  Bland,  Ch.  503. 

With  administrators  who  are  strangers 
to  the  transaction,  and  who  have  to  look 
after  evidence  to  defend  the  estate,  the  same 
stringency  in  ruling  as  to  knowledge  of  the 
facts  ought  not  to  be  exercised.  Owens  v. 
Love,  9  Fla.  325. 

In  Harris  v.  Edmondson,  3  Tenn.  Ch.  211, 
it  was  held  that  the  rule  requiring  the  exer- 
cise of  diligence  had  been  complied  with 
where  a  personal  representative  'of  a  de- 
cedent, having  no  knowledge  of  the  facts, 
had  twice  examined  the  books  and  papers 
of  the  deceased  without  success,  to  find  evi- 
dence on  the  subject,  and  afterwards,  after 
the  rendition  of  the  decree,  had  accidentally 
discovered  the  evidence  in  searching  among 
the  same  papers  for  another  purpose. 

In  Re  Hoghton,  L.  R.  18  Eq.  573,  it  was 
held  that  an  infant  who  petitions  for  leave 
to  file  a  bill  of  review  will  not  be  required 
to  give  evidence  that  knowledge  of  the  facts 
relied  upon  could  not  have  been  previously 
obtained  by  reasonable  diligence.  It  was 
doubted  whether  it  was  necessary  for  an 
infant  to  obtain  leave  of  court  to  file  a  bill 
of  review. 

But  in  Woodall  ▼.  Moore,  65  Ark.  22,  17 
S.  W.  268,  it  was  held  that  the  infancy  of 
the  plaintiffs  will  not  exempt  them  from 
the  rule  of  laches  where  their  rights  are  as- 
serted by  their  guardian  or  next  friend, 
c:nce  they  proceed  under  the  eye  of  the  court 
and  are  supposed  to  enjoy  its  care  and  pro- 
tection, and  conclusions  therein  reached  are 
as  binding  upon  them  as  upon  persons  aui 
juris. 

The  finding  of  a  document  since  the  de- 
cree, which  would  have  been  relevant  evi- 
dence on  the  hearing,  cannot  sustain  a  bill 
of  review  where  the  party  knew  of  its  ex- 
istence and  contents,  since  it  was  his  duty 
to  prove  its  existence  and  contents  if  it 
coukI  not  be  produced  on  the  hearing. 
30  L.R.A.(N.S.) 


Davis  Sewing  Mach.  Co.  v.  I>unbar,  32  W. 
Va.  335,  9  S.  E.  237.  To  the  same  effect  is 
Wethered  v.  Elliott,  45  W.  Va.  436,  32  S. 
E.  209. 

In  Society  of  Shakers  v.  Watson,  23 
C.  C.  A.  263,  47  U.  S.  App.  170,  77  Fed. 
512,  it  was  held  that  the  failure  to  prove  at 
the  original  hearing  the  loss  of  books,  the 
contents  of  which  were  sought  to  be  proved 
by  secondary  evidence,  which,  because  of 
such  failure,  was  excluded,  was  such  gross 
negligence  aa  would  prevent  the  subsequent 
discovery  of  the  books  from  being  good 
groupd  for  filing  a  bill  of  review,  though  it 
was  shown  that  the  books  were  in  fact  lost 
at  the  time  of  the  original  hearing. 

In  Respass  v.  M'Clanahan,  Hardin  (Ky.) 
342,  it  was  said  that  there  is  an  important 
difference  between  the  discovery  of  a  matter 
or  fact  itself  which,  though  it  existed  at  the 
former  hearing,  was  not  then  known  to  the 
party  to  exist,  or  which  was  not  alleged  or 
put  in  issue  by  either  party,  and  the  dis- 
covery of  new  witnesses  or  proof  of  a  matter 
or  fact  which  was  then  known  or  in  issue. 
In  the  former  case,  the  party  not  knowing 
the  fact,  and  it  not  being  particularly  in 
issue,  there  was  nothing  to  put  him  in  the 
reach  either  of  the  fact  or  the  evidence  of 
the  fact;  and  therefore  the  presumption  is 
in  his  favor  that,  as  the  matter  made  for 
him,  his  failure  to  show  the  matter  was  not 
owing  to  his  negligence  or  fault.  But  where 
the  matter  was  known  or  put  in  issue,  thu 
party  is  put  upon  the  investigation,  and  the 
presumption  is  strong  that  by  using  due 
diligence  he  might  have  shown  the  truth  of 
the  matter  on  the  former  hearin|^. 

So,  leave  to  file  a  bill  of  review  waa  re- 
fused upon  newly  discovered  evidence  of 
which  the  party  was  sufiSciently  apprised  by 
the  suggestions  in  a  letter  and  the  proceed- 
ings in  the  case,  to  have  enabled  him  with 
reasonable  diligence  to  have  put  it  upon  the 
record  originally.  Young  v.  Keighly,  16 
Ves.  Jr.  348. 

And  in  Banks  v.  Long,  79  Ala.  319,  it 
was  held  that  newly  discovered  evidence  of 
a  fact  was  not  ground  for  a  bill  of  review 
where  it  appeared  that  while  the  original 
suit  was  pending,  and  before  final  decree 
rendered,  the  complainant  was  informed  by 
his  counsel  of  a  fact  which  ought  to  have 
put  him  on  inquiry,  and  which,  if  followed 
up  diligently,  would  have  led  to  the  dis- 
covery o£  the  very  fact  which  he  relied  on 
as  newly  discovered  evidence. 

In  Livingston  v.  Hubbs,  3  Johns.  Ch. 
324,  the  issue  was  whether  the  land  sold 
was  as  represented  and  fit  for  cultivation, 
and  the  petition  for  the  bill  of  review  stat- 
ed that,  since  the  decree,  the  defendant  had 
discovered  that  several  of  the  witnesses  had 
mistaken  the  land  in  question,  and  had 
testified  respecting  lands  adjoining  thereto; 
that,  since  the  decree,  he  had  the  tract  in 
question  surveyed,  and  that  several  intelli- 
gent persons  had  since  visited  it  and  de- 
clared it  to  be  as  he  had  represented  it;  but 
the  application  was  refused,  since  defend- 
ant's attention  was  called  to  the  very  fact 
by  the  issue  submitted  under  the  pleadings. 
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and  he  was  bound  to  use  reasonable  dili- 
gence in  bringing  forward  his  proof  on  that 
point.  To  the  same  effect  is  Iler  v.  Routh, 
3  How.  (Miss.)  276. 

In  Warren  y.  Adams,  26  Colo.  404,  60 
Pac.  632,  it  was  held  that  the  lack  of  ef- 
fort to  produce  a  witness  at  the  trial  will 
not  be  excused  because  the  petitioners  for 
a  bill  were  led,  by  allegations  in  the  plead- 
ings of  their  adversary  in  the  original  suit, 
to  believe  that  his  evidence  would  be  favor- 
able to  their  adversary,  and  against  the 
petitioners'  interest,  and  that  said  witness 
would  be  produced  by  their  adversary.  The 
court  said  that,  however  diligent  the  ad- 
verse party  may  have  been  to  produce  the 
witness,  it  would  not  excuse  the  lack  of  ef- 
fort on  the  part  of  those  seeking  to  avoid 
the  decree,  since  the  diligence  used  to  pro- 
cure new  evidence  relied  upon  as  a  basis  of 
a  bill  of  review  must  be  the  diligence  of  the 
parties  seeking  the  review,  and  not  the 
diligence  of  their  adversaries. 

^d  in  Novelty  Tufting  Mach.  Co.  v. 
Buser,  85  C.  C.  A.  413,  158  Fed.  83,  14 
A.  &  E.  Ann.  Cas.  192,  it  was  held  not  a 
sufficient  excuse  for  failing  to  take  the  tes- 
timony of  witnesses  known  to  have  some 
knowledge  respecting  the  matters  in  con- 
troversy, that  they  refused  to  state  what 
their  testimony  would  be,  to  entitle  the  par- 
ty so  failing  to  afterwards  present  their 
testimony  as  newly  discovered  evidence. 

But  in  Becker  v.  Johnson,  10  Va.  Law 
Reg.  615,  68  S.  E.  986,  it  was  held  in  a 
suit  to  declare  a  sale  of  stock  void  for  false 
representations  that  a  certain  pcrnon  Ymd 
bought  some  of  the  stock,  and  had  paid  a 
certain  price  for  it,  that  plaintiM's  lo 
quest  to  such  person  to  testify  as  to  wheth- 
er he  had  made  such  purchase  was  tlie  use 
of  such  reasonable  diligence  to  obtain  that 
evidence  as  should  sustain  a  bill  of  review 
on  the  ground  of  the  subsequent  procure- 
ment of  such  evidence. 

And  in  Diamond  Drill  &  Mach.  Co.  v. 
Kelley  Bros.  138  Fed.  833,  it  was  held 
that  the  testimony  of  a  witness  with  whom 
the  defendants  had  been  in  conversation 
before  the  original  decree,  and  from  whom 
they  represented  to  have  obtained  newly 
discovered  evidence  establishing  a  prior  use 
of  a  patented  device,  as  a  defense  to  a 
suit  for  infringement,  will  not  be  regarded 
as  accessible  to  the  defendants  by  the  ex- 
ercise of  due  diligence,  where  it.  is  shown 
that  such  witness  had  only  been  sought  out 
in  order  to  learn  about  other  matters,  and, 
except  as  he  volunteered  information,  there 
was  no  means  of  knowing  that  he  had  any 
information  with  reference  to  such  prior 
use  which  he  then  did  not  disclose. 

And  in  Sutherland  v.  Gent  (Va.)  69  S. 
E.  340,  it  was  held  that  leave  to  file  a  bill 
of  review  was  properly  granted  for  newly 
discovered  matter,  upon  application  based 
upon  affidavits  of  friends  and  neighbors  of 
the  parties  to  the  suit,  stating  matters  that 
would  bring  about  a  different  result,  which 
testimony  the  petitioner  was  unable  to  se- 
cure before  the  trial  because  of  the  witness- 
es' desire  not  to  appear  or  take  part  in  the 
controversy. 
30  L.R.A.(N.S.) 


In  Bradshaw  v.  Garrett,  1  Port.  (Ala.) 
47,  it  appeared  that  the  facts  requiring  the 
new  matter  came  to  the  knowledge  of  the 
complainants  about  a  week  before  the  trial 
term  of  the  court  at  which  the  cause  was 
heard,  but  as  the  record  did  not  disclose 
enough  of  the  attending  circumstances  to 
enable  the  reviewing  court  to  determine 
whether  there  had  been  a  reasonable  time 
in  this  interim  to  have  taken  the  necessary 
proofs,  it  was  suggested  by  the  court  that, 
if,  however,  the  distance  of  the  residence 
of  the  parties  and  witnesses  was  such  as  to 
make  it  impracticable  with  ordinary  dili- 
gence to  take  the  proofs,  yet  it  was  incum- 
bent upon  the  parties  to  apply  for  a  con- 
tinuance of  the  cause,  and  since  no  sufficient 
excuse  was  offered  for  that  omission,  the 
complainants  could  not  disturb  the  former 
adjudication,  even  if  the  matters  discovered 
could  otherwise  furnish  ground  for  a  review, 
— not  having  done  everything  which  could 
be  reasonably  required,  to  avail  themselves 
of  the  new  matter  during  the  pendency  of 
the  suit. 

To  the  same  effect  are  Hines  v.  Driver,  100 
Ind.  315;  Hood  v.  Green,  42  111.  App.  664; 
Pendleton  v.  Fay,  3  Paige,  204;  Iluffacre 
V.  Green,  4  Hayw.  (Tenn.)  61. 

—  matters  of  record. 

Discovery  of  matter  in  public  records 
which  existed  before  the  entry  of  the  decree 
does  not  show  a  sufficient  exercise  of  due 
diligence  to  entitle  the  party  to  a  bill  of 
review.  Jorgenson  v.  Young,  69  C.  C.  A. 
222,  136  Fed.  378;  Acord  v.  Western  Poco- 
hontas  Corp.  98  C.  C.  A.  625,  174  Fed.  1019, 
affirming  156  Fed.  989;  Gentry  v.  Thorn- 
herry,  3  Dana,  500;  Dumont  v.  Des  Moines 
Valley  R.  Co.  131  IT.  S.  clx,  Appx.  and  25  L. 
ed.  520  (record  evidence  in  the  archives  of  the 
government)  ;  Bennett  v.  Schooley,  77  Fed. 
352;  Kissinger-Ison  Co.  v.  Bradford  Belt- 
ing Co.  59  C.  C.  A.  221.  123  Fed.  91  (records 
in  the  patent  office)  ;  Watts  v.  Rice,  192  III. 
123,  61  N.  E.  337  (title  of  real  estate); 
Harvey  v.  Murrell  Harp.  Eq.  257  (inventory 
and  appraisement  of  the  property  of  a  de- 
cedents estate). 

But  the  failure  of  a  party  to  a  suit  to  dis- 
cover that  the  authenticated  copy  of  a  de- 
cree signed  by  his  adversary,  and  relied  up- 
on as  res  judicata,  was  incomplete,  when  a 
complete  copy  would  have  shown  the  in- 
validity of  such  decree,  is  not  such  laches  as 
will  prevent  such  party  from  availing  him- 
sell  of  the  invalidity  of  the  decree  upon  a 
hill  of  review.  Boyntnn  v.  Chicago  Mill  & 
Lumber  Co.  84  Ark.  203,  105  S.  W.  77. 

— when  question  may  be  raised. 

Some  courts  take  the  view  that  the  ques- 
tion of  diligence  is  necessarily  a  prelimi- 
nary one,  to  be  considered  and  passed  upon 
at  the  time  application  is  made  fur  leave  to 
file  the  bill  upon  the  ground  of  after-dis- 
covered evidence,  and  bein^?  used  and  dis- 
posed of  when  the  bill  is  allowed,  it  cannot 
be  again  considered  on  the  hearing  of  the 
bill.    Birdsboro  Steel  Foundry  &  Macb.  Co. 
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V.  Kelley  Bros.  78  C.  C.  A.  101,  147  Fed. 
713,  affirming  142  Fed.  868;  Lewellen  v. 
Mackworth,  2  Atk.  40;  Hodges  v.  Mullikiii, 
1  Bland,  Ch.  503;  Craufurd  t.  Smith,  93 
Va.  628,  23  S.  E.  235,  25  S.  E.  657. 

A  denial  in  the  answer,  of  the  aver- 
ment of  diligence  made  in  the  bill,  raises 
therefore  an  immaterial  issue.  Birsboro 
Steel  Foundry  &  Mach.  Co.  v.  Kelley  Bros, 
supra. 

But  a  different  view  is  taken  in  Massie 
V.  Graham,  3  McLean,  41,  Fed.  Cas.  No. 
9,263,  where  it  was  said  that  the  defendant 
ought  not  to  be  concluded  from  contesting 
the  facts  on  the  hearing  of  the  bill  of  re- 
view, by  a  preliminary  proceeding. 

Whether  or  not  the  newly  discovered  evi- 
dence could  have  been  .  produced  at  the 
original  hearing  must  be  considered  on  ap- 
peal as  having  been  proved  by  the  evidence 
submitted  below,  and  in  the  absence  of  the 
evidence  produced  on  this  question,  the  ap- 
pellate court  will  presume  that  the  case 
was  brought  within  the  requirement.  Craig 
v.  Smith,  100  U.  S.  226,  25  L.  ed.  577. 

A.  L.  R. 


ARKANSAS  SUPREME  COURT. 

T.  F.  TILLAR,  Appt., 
v. 

MRS.  MATTIE  REYNOLDS,  Admrx.,  etc., 
of  William  Reynolds,  Deceased. 

(—  Ark.  — ,  131  S.  W.  969.) 

Action  —  Joinder  —  death    by    wrongful 
act. 

1.  Claims  for  the  benefit  of  the  widow 
and  next  of  kin  of  one  killed  by  another's 
wrongful  act,  and  for  the  benefit  of  his 
estate,  may  be  joined  in  one  action  to  hold 
the  one  responsible  for  the  wrong  liable 
for  the  damages. 

Master  —  liability  for  act  of  servant. 

2.  The  owner  of  a  convict  farm  is  not 
absolved  from  liability  in  damages  for  the 
act  of  the  warden  whom  he  has  placed  in 
charge  of  the  farm,  in  punishing  a  convict 
so  severely  that  he  dies  from  the  effects 
thereof,  by  the   fact  that  the  warden,  al- 

Note.  —  As  to  several  actions  for  wrong- 
ful death,  see  notes  to  Stewart  v.  United 
Electric  Light  &  P.  Co.  8  L.R.A.(N.S.) 
384,  and  Mahoning  Valley  R.  Co.  v.  Van 
Alstine,  14  L.R.A.(N.S.)   893. 

As  to  liability  of  master  for  tort  com- 
mitted by  servant  in  the  course  of  his  em- 
ployment and  with  a  view  to  the  further- 
ance of  his  master's  business,  but  contrary 
to  the  master's  express  instructions,  see 
note  to  Barrett  v.  Minneapolis,  St.  P.  &  S. 
Ste.  M-  R.  Co.  18  L.R.A.(N.S.)   416. 

As  to  liability  of  private  person  or  cor- 
poration for  acts  of  special  police  officer 
appointed  bv  public  autliority,  see  notes  to 
McKain  v.  Baltimore  &  O.  R.  Co.  23  L.R.A. 

(N.S.)    289,  and  v.  ,  — 

L.R.A.(N.S.)  — . 

30  I..Jl.A.(N,S.)  '■ 


though  having  authority  to  punish,  dis- 
obeys not  only  the  instructions  of  the  em- 
ployer, but  also  the  regulations  of  the  state 
authorities  with  respect  to  the  severity  of 
the  punishment. 

Damages  —  death  of  convict. 

3.  Three  thousand  seven  hundred  dollars 
is  not  excessive  to  award  as  damages  for 
the  wrongful  killing  of  a  strong  man 
thirty-one  years  old,  who  is  the  sole  sup- 
port of  his  wife  and  children,  and  who 
shortly  before  his  death  was  earning  from 
$50  to  $60  per  month,  most  of  which  he 
contributed  to  their  support,  although  at 
the  time  of  his  death  he  was  serving  a  short 
sentence  for  the  commission  of  a  misde- 
meanor. 

(November  7,  1910.) 

APPEAL  by  defendant  from  a  Judgment 
of  the  Circuit  Court  for  Drew  County 
in  plaintiff's  favor  in  aai  action  brought  to 
recover  damages  for  wrongful  death  of  plain. 
tifTs  intestate,  alleged  to  have  been  caused 
by  defendant's  warden.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  James  C.  Knox,  for  appellant; 

There  were  two  separate  and  distinct 
causes  sought  to  be  set  up  to  in  this  ac- 
tion, one  for  benefit  of  the  estate  amd  the 
other  for  the  benefit  of  the  next  of  kin. 

Davis  V.  St.  Louis,  L  M.  &  S.  R.  C6.  53 
Ark.  117,  7  L.R.A  283,  13  S.  W.  801. 

It  was  therefore  reversible  error  in  the 
court  to  overrule  the  demurrer  interposed. 

Texarkana  Gas  &  Electric  Light  Co.  v. 
Orr,  59  Ark.  215,  43  Am.  St.  Rep.  30,  27  S. 
W.  66. 

Messrs.  R.  W.  Wilson  and  A.  J.  John- 
son, for  appellee: 

It  was  not  reversible  error  to  overrule 
defendant's  demurrer.  There  was  no  mis- 
joinder of  actions. 

Mahoney  v.  Roberts,  86  Ark.  138,  110 
S.  W.  225;  Ashford  v.  Richardson,  88  Ark. 
128,  113  S.  W.  808;  American  Ins.  Co.  v. 
Haynie,  91  Ark.  51,  120  S.  W.  825. 

Instruction  No.  2,  is  a  correct  exposition 
of  the  law. 

Cooley,  Torts,  538;  Wood,  Mast.  A  S.  § 
307 ;  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Hackett, 
58  Ark.  38],  41  Am.  fit.  Rep.  105,  24  S.  W. 
881;  Ward  v.  Young,  42  Ark.  542;  Pine 
Bluff  Water  &  Light  Co.  v.  Schneider,  62 
Ark.  109,  33  L.R,A.  366,  34  S.  W.  547; 
Binghampton  Trust  Co.  v.  Auten,  68  Ark. 
294,  57  S.  W.  936;  St.  Louis,  L  M.  &  S. 
R.  Co.  V.  Grant,  75  Ark.  585,  88  S.  W.  580, 
1133. 

Under  the  contract  for  hiring  prisoners, 
(Jentry  took  the  place  of  the  Lincoln  county 
jailer,  and  he  was,  under  the  law,  clothed 
with  no  greater  power  for  disciplining 
prisoners;    neither   had.  he   ^eater    power 
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than  the  warden  of  the  state  prison,  whose 
authority  he  exceeded  in  many  ways. 

Werner  y.  State,  44  Ark.  133;  Boone  y. 
State,  8  Lea,  739;  Smith  v.  State,  8  Lea, 
744;  Cornell  v.  State,  6  Lea,  624;  9  Cyc. 
Law  &  Proc.  p.  877;  Re  Birdsong,  4  L.R.A. 
628,  89  Fed.  699. 

BLirby,  J.,  delivered  the  opinion  of  the 
ooiirt: 

This  suit  was  brought  by  Mrs.  Mattie 
Reynolds,  administratrix  of  the  estate  of 
William  Reynolds,  deceased,  for  damages 
for  his  wrongful  death,  caused,  it  is  alleged, 
by  defendant's  warden,  in  charge  of  his 
convict  farm,  where  her  intestate  was  de- 
tained a  prisoner  working  out  a  sentence  of 
fine  and  imprisonment  for  a  misdemeanor 
committed,  under  the  lease  of  convicts  from 
Lincoln  county,  unlawfully  and  brutally 
whipping  and  beating  him.  The  complaint 
contains  two  causes  of  action  sufficiently  al- 
leged in  separate  paragraphs, — one  for  the 
benefit  of  the  widow  and  next  of  kin  of  de- 
cedent, and  the  other  for  the  benefit  of  his 
estate, — and  in  each  of  which  damages  are 
claimed  in  the  sum  of  $5,000. 

A  demurrer  was  filed  and  overruled,  and 
defendant  answered,  admitting  that  he  was 
operating  a  convict  farm  leasing  Lincoln 
county  convicts,  and  that  deceased  Lincoln 
to  his  farm  under  said  lease,  and  died  there 
a  we^  or  two  after  arrival;  denied  that 
William  Reynolds,  deceased,  was  assaulted 
or  whipped  by  W.  L.  Gentry,  or  anyone  else, 
as  alleged;  denied  all  the  other  allegations 
of  the  complaint,  "and  he  says,  further, 
that,  if  the  said  Reynolds  was  assaulted  or 
whipped  by  Gentry  or  any  other  person  in 
any  manner  whatever,  it  was  without  the 
knowledge,  consent,  or  direction  of  this  de- 
fendant, and  beyond  the  scope  of  authority 
of  employment  of  said  Gentry  by  this  de- 
fendant; further  answering,  defendant  says 
that  he  has  faithfully  carried  out  every  item 
of  his  contract  with  Lincoln  coimty  in  the 
matter  of  leasing  prisoners,  in  relation  to 
the  said  William  Reynolds,  that  the  death 
of  the  said  Reynolds  was  due  to  natural 
causes  that  it  was  in  no  way  due  to  any 
mistreatment  by  this  defendant  or  his  em- 
ployees, that  everything  was  done  for  the 
said  Reynolds  that  could  be  done  under  the 
circumstances,  that  neither  this  defendant 
nor  his  employees  are  in  any  way  respon- 
sible for  his  death,  that  the  defendant  is 
seldom  about  the  farm,  and  knew  nothing 
personally  of  his  sickness  until  after  his 
death,  that  as  soon  as  his  condition  was 
discovered,  everything  that  could  possibly 
be  done  for  the  deceased  was  done  by  the 
defendant  and  his  employees/'  and  denied 
that  plaintiff  was  entitled  to  punitive  dam- 
ages. The  jury  returned  a  verdict  for  the 
9P  L.E.A.(N.S.) 


plaintiflf  for  damages  for  the  benefit  of  the 
widow  and  next  of  kin  in  the  sum  of  $3,750. 
Defendant  appealed. 

The  evidence  shows  substantially,  that 
Mattie  Reynolds  was  duly  appointed  ad- 
ministratix.  That  she  was-  the  wife  of 
William  Reynolds,  and  they  had  three  small 
children,  two  girls  and  a  boy,  of  tlie  ages 
of  three,  six,  and  seven  years.  ITiat  Wil- 
liam Reynolds  was  convicted  of  a  misde- 
meanor in  Lincoln  county,  and  sentenced 
to  a  small  fine  and  imprisonnieut,  and  sent 
to  the  convict  farm  of  defendant,  T.  F. 
Tillar,  under  his  lease  of  convicts  from 
Lincoln  county,  about  July  8th,  and  re- 
mained there  in  the  custody  and  under 
the  control  of  defendant's  warden,  G.  L. 
Gentry.  That  on  the  morning  of  July  the 
18th,  the  warden  compelled  him  to  take 
off  his  clothes  and  lie  down  across  a  log 
or  block  faca downward,  and  whipped  him  on 
the  bare  back  with  a  leather  strap  about 
30  inches  long,  and  from  }  to  }  of  an 
inch  thick.  One  witness  says  it  was  an 
inch  thick.  This  strap  was  fastened  to  a 
staff,,  and  "Mr.  Gentry  handled  the  strap 
with  both  hands,  over  his  shoulders,"  and 
struck  deceased  from  twelve  to  fifteen  licks 
hard,  one  witness  says;  and  another  that 
**he  whipped  him  on  the  small  part  of  his 
back.  Gentry  was  standing  by  his  side.  I 
was  standing  right  there.  He  had  me  here 
to  hold  him  down  if  he  bucked.  The  licks 
were  hard.  He  hit  him  with  both  hands." 
That,  after  the  whipping,  he  was  sent  to 
work,  and  the  guard  in  charge  of  his  squad 
said  that  he  commenced  complaining  of  his 
kidneys  hurting  him  about  11  o'clock.  That 
afternoon  he  acted  like  a  drunk  man, 
wanted  to  urinate  frequently.  "He  com- 
plained of  the  small  of  his  back  hurting 
and  his  kidneys  hurting  him.  He  wasn't 
able  to  work.  He  was  urinating  all  evening. 
Every  five  minutes  he  urinated  blood.  I 
sent  for  Mr.  Gentry  to  come  and  get  him. 
He  came  and  got  him.  The  man  waa  dead 
when  I  got  in."  Reynolds  died  that  night 
about  8:30  o'clock  without  any  medical  at- 
tention whatever.  The  witnesses  who  pre- 
pared the  body  for  burial  stated  "we  no- 
ticed a  couple  of  black  spots  over  the  small 
of  his  back  and  back  down  otherwise  on 
him.  They  were  black  spots  about  the  size 
of  my  hand.  Over  his  loins  and  down  he 
was  bruised  pretty  badly,  from  half  way  of 
his  back  down.  There  was  a  great  big  blue 
place  on  him  right  across  the  small  of  his 
back.  They  looked  like  they  were  very  severe." 
That  the  beating  might  have  and  probably 
did  cause  his  death.  It  showed,  further,  that 
Reynolds's  wife  and  children  were  solely 
dependent  upon  him  for  support,  that  he 
was  engaged  in  getting  out  staves  at  the 
time  of  hi9  eonviction,  and  shortly  before 
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for  a  number  of  montLs  he  had  been  mak- 
ing from  $50  to  $60  a  month  as  a  car  re- 
pairer, the  greater  part  of  which  he  con- 
tributed to  the  support  and  maintenance 
of  his  wife  and  children;  that  he  was 
strong  and  of  sound  bodily  health,  and  had 
an  expectancy  of  life  of  thirty-four  years. 

Rule  6  of  the  penitentiary  board  is  as 
follows:  "No  convict  shall  for  any  cause 
be  punished  by  whipping  on  his  naked 
body;  and  no  warden  shall  whip  any  con- 
vict except  he  be  designated  and  author- 
ized to  do  so  by  the  superintendent;  and 
a  report  thereof  shall  be  made  by  the  sup- 
erintendent monthly  to  the  board,  together 
with  the  causes  therefor,  and  a  witness 
shall  be  called  to  all  whippings,  and  in 
no  case  shall  more  than  ten  lashes  be  ad- 
ministered at  any  one  time." 

Several  instructions  given  are  complained 
of,  but  only  error  in  giving  the  one  num- 
bered 2  is  insisted  on  here.  It  is  copied 
in  the  opinion. 

The  appellant  raises  three  objections,  con- 
tends that  there  was  a  misjoinder  of  ac- 
tions, that  the  court  erred  in  giving  plain- 
tiff's instruction  No.  2  herein  set  out, 
argues  that  the  evidence  does  not  sustain 
the-  verdict,  and  claims  tliat  the  verdict  is 
excessive.  There  is  nothing  in  the  first 
contention.  Tlie  actions  could  be  joined 
and  were  properly  brought  together,  and  the 
demurrer  should  have  been  overruled.  Kir- 
by's  Dig.  §§  6970,  6290 ;  Davis  v.  St.  Louis, 
I.  M.  &  S.  R.  Co.  63  Ark.  117,  7  L.R.A.  283, 
13  S.  W.  801.  If  two  actions  had  been 
brought  separately  they  could  have  been 
consolidated  by  the  court.  Act  No.  339 
of  Acts  1905  Ark.  Leg.;  Mahoney  v.  Roberta, 
86  Ark.  138,  110  S.  W.  225 ;  Ashford  v.  Rich- 
ardson, 88  Ark.  124,  113  S.  W.  808;  Ameri- 
can Ins.  Co.  V.  Haynie,  91  Ark.  51, 120  S.  W. 
825.  Did  the  court  err  in  giving  plaintiff's 
instruction  No.  2?  "You  are  further  in- 
structed that  the  employer  who  puts  his 
agent  or  employee  in  a  place  of  trust  or 
responsibility,  or  commits  to  him  the  man- 
agement of  his  business,  is  responsible 
when  the  agent  or  employee,  acting  within 
the  scope  of  his  authority,  through  lack 
of  judgment  or  discretion,  or  under  the  in- 
fluence of  passion,  inflicts  an  unjustifiable 
injury  upon  another,  even  though  he  go 
beyond  the  strict  line  of  his  duty  or  au- 
thority." The  objectionable  part  of  the  in- 
struction being  the  italicized  words.  We 
think  not.  It  is  undisputed  that  Gentry,  the 
warden,  was  defendant's  agent  in  charge  of 
the  convict  farm  at  the  time  Reynolds  was 
delivered  to  the  farm,  and  at  the  time  of 
his  death,  and  for  months  thereafter,  and 
that  he  was  instructed  to  observe  the  rules 
laid  down  by  the  penitentiary  board  govern- 
ing the  convicts  confined  in  the  peniten- ' 
30  L.R.A.(N.S.) 


tiary,  and  charged  by  defendant  not  to 
depart  from  said  rules  in  the  management 
and  punishment  of  the  convicts  placed  on 
the  farm.  He  had  the  authority  to  punisli, 
and  was  acting  within  tli^  scope  of  it  when 
he  inflicted  the  injury. 

In  Ward  v.  Young,  42  Ark.  643,  644,  in 
discussing  the  liability  of  the  master  for 
the  tort  of  his  servant,  this  court  said*. 
If  Hawkins*  was  clothed  with  the  author- 
ity to  protect  the  property,  then  his  act 
was,"  inlaw,  the  act  of  Ward  notwithstand- 
ing it  may  have  been  contrary  to  express 
orders.  'Having  employed  the  servant  to 
protect  his  property  or  to  maintain  his  pos- 
session, he  is  liable  for  all  the  acts  done  in 
pursuance  of  such  employment,  and  within 
the  power  implied  therefrom,  even  though 
he  expressly  directed  the  servant  what  to  do. 
Having  set  in  motion  the  agency  for  pro- 
ducing mischief,  he  is  bound  at  his  peril 
to  prevent  mischievous  consequences.'  "  Fur- 
ther: "It  is  not  necessary,  in  order  to  fix 
the  master's  liability,  that  the  servant 
should  ^t  the  time  of  the  injury  have  been 
acting  under  the  master's  orders  or  direc- 
tions, or  that  the  master  should  know  that 
the  servant  was  to  do  the  particular  act 
that  produced  the  injury  in  question.  It  is 
enough  if  the  act  was  within  the  scope  of 
his  employment,  and,  if  so,  the  master  is 
liable,  even  though  the  servant  acted  will- 
fully and  in  direct  violation  of  his  orders." 
Continuing  on  page  553:  "It  is  in  general 
sufficient  to  make  the  master  responsible 
that  he  gave  to  the  servant  an  aathority, 
or  made  it  his  duty,  to  act  in  respect  to  the 
business  in  which  he  was  engaged  when  the 
wrong  was  committed,  and  that  the  act 
complained  of  was  done  in  the  course  of 
his  emploj'ment."  "The  master  who  puts 
the  servant  in  a  place  of  trust  or  respon- 
sibility, or  commits  to  him  the  management 
of  his  business  or  the  care  of  his  property, 
is  justly  held  responsible  when  the  servant, 
through  lack  of  judgment  or  discretion,  or 
from  infirmity  of  temper,  or  under  the  in- 
fluence of  passion  aroused  by  the  circum- 
stances or  the  occasion,  goes  beyond  the 
strict  line  of  his  duty  or  authority,  and  in- 
flicts an  unjustifiable  injury  upon  another." 
Cooley,  Torts,  p.  538.  In  St.  Louis,  I.  M. 
&  S.  R.  Co.  V.  Hackett,  68  Ark.  387,  41  Am. 
St.  Rep.  105,  24  S.  W.  882,  this  court  said: 
''The  question  is,  Was  he  acting  in  the 
course  of  his  employment?"  "If  he  was, 
the  company  is  liable  in  damages  for  any 
wrongful  act  of  his  in  the  course  of  his 
employment,  resulting  in  injury  to  another, 
though  he  exceeded  his  authority  as  such 
night  watchman."  "A  servant  may  do  an 
act  expressly  forbidden  by  his  employer, 
and  yet,  if  it  be  within  the  scope  of  his 
authority,  the  employer  may  be  liable  for  a 
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resulting  injury.  This  rule  is  constantly 
enforced  in  the  cases  against  railroads, 
electric  light  and  gas  companies,  and  it  ap- 
plies to  private  persons  who  employ  serv- 
ants to  transact  their  business."  Pine  Bluff 
Water  &  Light  Co.  v.  Schneider,  62  Ark. 
116,  33  L.R.A.  366,  34  S.  W.  548.  This 
court,  on  a  question  of  this  kind,  quoted 
with  approval  Clark  &  Skyles  Law  of 
Agency:  ''It  is  a  well-established  rule 
that  a  principal  is  liable  for  all  torts, 
negligences,  or  rather  malfeasances  com- 
mitted by  his  agent  in  the  course  of  his  em- 
ployment and  for  the  principal's  benefit, 
although  such  torts  or  negligences  are  not 
authorized  or  ratified  by  the  principal,  or 
even  though  he  had  forbidden  or  disap- 
proved of  them,  and  the  agent  disobeyed  or 
deviated  from  his  instructions  in  commit- 
ting them.  .  .  .  This  rule  is  not  based 
on  the  ground  that  the  agent  had  author- 
ity, express  or  implied,  to  commit  the  tort, 
as  is  the  case  with  contractual  obligations 
binding  on  the  principal;  but  it  is  based  on 
the  ground  that  in  such  cases  the  agent 
represents  the  principal,  and  all  acts  done 
by  the  agent  in  the  course  of  his  employ- 
ment are  of  the  principal,  and  is  also  on 
the  ground  of  public  policy  that,  where 
one  of  two  innocent  persons  must  suffer 
from  the  agent's  wrongful  act,  it  is  just 
and  reasonable  that  the  principal,  who  has 
put  it  in  the  agent's  power  to  commit  such 
wrong,  should  bear  the  loss  rather  than  the 
innocent  third  person."  St.  Louis,  I.  M.  &  S. 
R  Co.  v.  Grant,  75  Ark.  686,  88  S.  W.  582, 
1133.  There  was  no  error  in  giving  tho  in- 
struction, and,  on  the  whole,  the  instruc- 
tions fairly  presented  the  issues  of  fact  to 
the  jury.  The  evidence,  although  some- 
what contradictory,  tended  strongly  to  show 
that  the  deceased  was  unlawfully  and  bru- 
tally whipped  and  beaten  on  his  bare  back 
with  a  leather  strap  4  inches  wide,  and 
from  i  to  f  of  an  inch  thick,  and  about 
30  inches  long,  attached  to  a  staff  or  handle 
about  18  inches  long,  by  defendant's  agent 
and  warden;  that  he  wielded  the  strap 
with  both  hands,  striking  more  licks  than 
felons  in  the  penitentiary  are  permitted  to 
be  whipped,  and  on  the  bare  skin,  even  if 
against  defendant's  directions ;  that  deceased 
was  compelled  to  work  thereafter  in  the 
sun  till  he  reeled  and  staggered  like  a 
drunken  man,  and  was  sent  from  the  field 
groaning  with  pain  and  urinating  blood, 
and  died  that  night  early  without  being 
furnished  any  medical  attention;  that  the 
beating  might  have  and  probably  did  pro- 
duce death,  and  the  jury  so  found,  and  the 
evidence  amply  sustains  the  verdict. 

Is  the  verdict  excessive?  Was  William 
Reynolds  life  of  the  value  of  $3,750  to  his 
widow  and  minor  children?  He  was  a 
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strong  man  of  sound  bodily  health,  the  sole 
support  of  his  wife  and  children,  about 
thirty-one  years  old,  with  an  expectancy  of 
life  of  thirty-four,  years,  and  shown  to 
have  been  earning  shortly  before  his  death 
from  $50  to  $60  a  month,  most  of  which 
was  contributed  to  the  maintenance  and 
support  of  his  family,  and  the  jury  fixed 
the  damages  at  that  sum,  which  we  do 
not  regard  excessive. 

Finding   no   error    in     the    case,     it    is 
affirmed. 
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GEORGE  F.  JACKSON 

V. 

OLD  COLONY  STREET  RAILWAY  COM- 

PANY. 

(206  Mass.  477,  92  N.  E.  725.) 

Carrier  —  assault  on  former  passenger 
—  liability. 

1.  A  carrier  is  not  liable  for  an  assault 
on  a  former  passenger  after  he  has  left  the 
car,  by  its  conductor,  for  what  had  trans- 
pired on  the  car,  or  for  insults  offered  after 
the  passenger  had  left  it. 

Same  —  unjustifiable  assault  —  liabil- 
ity. 

2.  An  assault  by  the  conductor  upon  a 
passenger  who  is  leaving  the  car  at  his 
command  without  resistance  is  unjustifi- 
able, and  will  render  the  carrier  liable  lor 
the  consequences  of  it. 

Pleading  —  ejection  of  passenger  —  as- 
sault —  special  defense. 

3.  A  defense  to  an  assault  by  the  con- 
ductor of  a  car  upon  a  passensfer,  that  it 
was  the  result  of  the  use  of  only  necessary 
force  rightfully  to  eject  the  passenger  from 
the  car,  must  be  specially  pleaded. 

Same  —  provocation  —  offensive     lan- 
guage. 

4.  Offensive  language  addressed  by  a  pas- 
senger, whom  the  carrier  is  bound  to  pro- 
Note.  —  On    the   general    subject   of   the 

liability  of  a  master  for  malicious  act  of 
servant  when  master  owes  special  duty  to 
party  injured,  see  note  to  Daniel  v.  Peters- 
burg R.  Co.  4  L.R.A.(N.S.)  485. 

As  to  whether  assault  growing  out  of  a 
quarrel  commenced  while  employee  is  act- 
ing within  the  scope  of  his  employment  may 
be  regarded  as  a  personal  act  of  the  em- 
ployee for  which  the  employer  is  not  lia- 
ble, see  note  to  New  Ellerslie  Fishing  Club 
V.  Stewart,  9  L.R.A.(N.S.)  475. 

Upon  the  specific  question  as  to  the  lia- 
bility of  a  railway  or  street  railway  for 
assault  by  employee  on  passenger  outside 
of  car  or  train,  see  note  to  Blomsness  v. 
Puget  Sound  Electric  R.  Co.  17  L.R.A. 
(N.S.)  763.  And  see  Berrymau  v.  Penn- 
sylvania R.  Co.  post,  1049. 
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tect,  to  its  conductor,  is  no  justification 
for  an  asi>ault  on  him  by  the  conductor 
which  will  absolve  the  carrier  from  liability 
for  the  consequences  of  the  assault. 

Erldence  —  assault  on  passenger  —  of- 
fensive language  —  mitigation  of 
damages. 

5.  Evidence  of  insulting  language  by  a 
passenger  on  a  car,  which  induced  the  con- 
ductor to  assault  him,  is  admissible  in  evi- 
dence in  mitigation  of  damages  in  an  action 
against  the  carrier  based  on  the  assault. 

(October  19,  1910.) 

REPORT  by  the  Superior  Court  for  Ply- 
mouth County  for  the  opinion  of  the 
Supreme  Judicial  Court  after  directing  a 
verdict  for  defendant  of  an  action  brouglit 
to  recover  damages  for  an  assault  alleged 
to  have  been  made  by  defendant's  servant 
upon  plaintiff.  Verdict  set  aside  and  a  new 
trial  granted. 

The  facts  are  stated  in  the  opinion. 

Mr.  G.  B.  Snow  for  plaintiff. 

Mr.  Asa  P.  French,  for  defendant: 

If  the  plaintiff's  language  or  demeanor 
was  such  as  in  common  experience  natur- 
ally and  ordinarily  provokes  or  induces  an 
assault,  he  cannot  hold  the  defendant  re- 
sponsible for  failing  to  protect  him  from 
the  consequences  of  his  own  improper  be- 
havior. 

Bryant  v.  Rich,  106  Mass.  180,  8  Am.  Rep. 
311;  Scott  V.  Central  Park,  N.  &  E.  River 
R.  Co.  63  Hun,  414,  6  N.  Y.  Supp.  382; 
Little  Miami  R.  Co.  v.  Wetmore,  19  Ohio 
St.  110,  2  Am.  Rep.  373 ;  Harrison  v.  Fink, 
42  Fed.  787;  Peavy  v.  Georgia  R.  &  Bkg. 
Co.  81  Ga.  485,  12  Am.  St.  Rep.  334,  8  S. 
E.  701. 

Braley,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff,  having  entered  the  car  and 
paid  his  fare,  became  a  passenger,  and 
when  the  evidence  closed  it  was  uncontro- 
verted  that  he  had  been  assaulted  by  tlie 
conductor,  although  the  place  of  the  as- 
sault was  for  the  jury  to  decide,  upon 
conflicting  evidence. 

During  the  first  part  of  the  journey,  they 
engaged  in  a  verbal  quarrel,  which  resulted 
in  ill  feeling  between  them;  but  there  was 
no  testimony  that,  during  the  last  half, 
the  dispute  was  renewed,  or  that  the  plain- 
tiff was  told  that  if  upon  request  he  did 
not  depart  he  would  be  put  off  when  the 
car  stopped  at  the  turnout,  where  the  con- 
ductor was  to  set  a  switch  and  display  a 
signal  light.  If,  as  the  defendant  .  con- 
tended, and  its  witnesses  testified,  the  jury 
were  satisfied  that  the  encounter  took  place 
after  the  conductor  returned  from  the 
switch,  they  could  find  that  the  plaintiff, 
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having  passed  from  the  car,  had  become  a 
traveler,  and  the  defendant  would  not  be 
responsible  for  an  injury  then  infiicted  out 
of  a  spirit  of  vindictiveness  for  what  had 
taken  place  on  the  car,  or  by  anger  aroused 
by  the  insult  with  which,  as  the  conductor 
testified,  the  plaintiff  then  greeted  him. 
Creamer  v.  West  End  Street  R.  Co.  156 
Mass.  320,  16  L.R.A.  490,  32  Am.  St.  Rep. 
456,  31  N.  E.  391 ;  McGilvray  v.  West  End 
Street  R.  Co.  164  Mass.  122,  41  N.  E.  116; 
Conroy  v.  Boston  Elev.  R.  Co.  188  Mass. 
411,  74  N.  E.  672. 

llie  plaintiff,  however,  contended  that 
upon  arrival  at  the  turnout,  he  had  reached 
the  end  of  his  journey,  and  prepared  to 
leave,  and  the  jury  would  have  been  war- 
ranted in  finding  upon  his  evidence  that 
as  he  stood,  with  one  foot  on  the  platform 
and  the  other  on  the  step,  and  while  he  waa 
in  the  act  of  descending,  the  conductor  who 
was  standing  on  the  ground  at  the  foot  of 
the  steps,  seized,  pulled  him  off  and  knocked 
him  down.  If  the  turnout  was  his  desti- 
nation, or  if,  in  response  to  the  conductor's 
order,  which  the  plaintiff  said  was  given,  he 
was  leaving  the  car,  as  the  evidence  shows, 
without  making  any  resistance,  and  in  an 
orderly  manner,  the  use  of  violence  upon  his 
person  was  unjustifiable.  St.  John  v.  East- 
ern R.  Co.  1  Allen,  544.  It  is  only  where 
a  passenger  refuses  to  comply  with  a  law*- 
ful  order  that,  if  he  resists,  reasonable  force 
may  be  used  to  eject  him.  Coleman  v. 
New  York  &  N.  H.  R.  Co.  106  Mass.  160; 
Conklin  v.  Consolidated  R.  Co.  196  Mass. 
302,  82  N.  E.  23,  13  A.  &  E.  Ann.  Cas.  857. 
And  if  he  uses  violence  on  his  part  be- 
yond what  is  necessary  to  prevent  blows, 
or  to  protect  himself  from  excessive  force, 
the  burden  is  on  him  to  prove  that  his 
illegal  acts  did  not  contribute  to  the  in- 
jury. Coleman  v.  New  York  &  N.  H.  R. 
Co.  supra.  The  declaration,  which  is  for  an 
assault  and  battery  upon  the  plaintiff,  al- 
leges that  the  assault  was  committed  by  the 
defendant's  conductor  while  the  plaintiff 
was  a  passenger;  and  the  answer,  after 
a  denial  of  these  allegations,  raised  by 
further  averments  the  issues  that,  if  an  as- 
sault was  committed,  the  conductor  at  the 
time  was  not  acting  within  the  scope  of 
his  employment,  or,  if  he  was  so  acting, 
that  the  force  used  was  not  excessive,  but 
justifiable  in  self-defense,  to  repel  an  attack 
by  the  plaintiff.  But  there  is  no  evidence  to 
which  this  last  averment  is  applicable.  It 
appears  that  neither  in  the  car  nor  while 
passing  from  the  car  to  the  ground  did 
the  plaintiff  threaten  him  with  bodily  harm, 
or  lay  hands  upon  the  person  of  the  con- 
ductor. 

If  the  defendant  intended  to  rely  upon 
the  defense  that  the  plaintiff  was  rightly 
ejected  with  the  use  of  no  more  force  than 
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was  necessary,  it  should  have  pleaded 
the  avoidance.  It  was  not  available  under 
the  present  answer.  Hathaway  v.  Hatchard, 
160  Mass.  296,  35  N.  E.  857;  Dixon  v. 
New  England.  R.  Co.  170  Mass.  242,  249, 
60  N.  E.  581.  The  conductor,  if  attacked 
during  transportation,  'undoubtedly  would 
have  been  justified  in  using  sufficient  force 
to  repel  the  assault  and  protect  himself, 
and  this  defense  would  be  available  in  the  de- 
fendant's behalf  when  sued  for  his  acts.  New 
Orleans  &  N.  R.  Co.  v.  Jopes,  142  U.  S.  18, 
35  L.  ed.  919,  12  Sup.  Ct.  Rep.  109.  It  is 
plain  upon  the  evidence,  as  it  stood  at  the 
close  of  the  trial,  that  a  verdict  for  the 
defendant  could  not  have  been  ordered, 
and,  apparently  with  the  consent  of  the 
parties,  the  judge  submitted  to  the  jury 
three  questions,  the  answer  to  which  it 
was  assumed  would  be  decisive  of  the  de- 
fendant's liability.  The  first  question,  how- 
ever, was  not  answered;  and  the  answer  to 
the  third  question  simply  having  negatived 
any  contention  of  the  plaintiff  that  an  at- 
tempt was  made  to  eject  him  as  he  was  leav- 
ing the  car,  the  further  issue,  covered  by 
the  first  question,  whether  he  was  assaulted 
before  he  ceased  to  be  a  passenger,  was  left 
undecided. 

But  if  there  was  evidence  that  the  assault 
took  place  on  the  car,  the  defendant,  with- 
out any  objection  by  the  plaintiff  that  the 
defense  was  not  open  under  the  pleadings, 
took  the  position  that  a  failure  to  answer 
the  first  question  became  immaterial,  since, 
the  jury  having  found,  in  answer  to  the 
second  question  that  the  assault  was  pro- 
voked by  the  plaintiff,  it  was  not  liable 
even  if  the  contract  of  carriage  had  not 
been  terminated. 

The  evidence  leaves  no  doubt»  and  the  de- 
fendant concedes,  that  the  only  provocation 
during  transportation  was  the  offensive 
language  which  the  plaintiff  addressed  to 
the  conductor;  and  it  also  should  be  borne 
in  mind  that  the  jury  could  find  that  not 
only  was  the  battery  disproportionate  to 
the  insult  given,  but  the  assault  was  not 
delivered  at  the  time  of  the  alleged  provo- 
cation, if  the  assailant  waited  until  the 
plaintiff  was  leaving  the  car.  In  other 
words  the  defense  is  that  because  the 
plaintiff,  while  a  passenger,  insulted  the 
conductor  by  the  use  of  abusive  language, 
he  contributed  to  his  own  harm,  or  in- 
vited the  punishment  inflicted  upon  him, 
and  thereafter  during  transportation  the  de- 
fendant was  discharged  from  any  further 
duty  to  protect  him  from  an  assault  by 
its  servant.  If  the  plaintiff's  words  ab- 
solved the  defendant,  then  where  a  passen- 
ger purposely  behaves  in  an  insulting  man- 
ner toward  a  servant,  the  passenger  no 
longer  can  claim  the  protection  of  the 
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carrier,  but  is  put  in  jeopardy  of  a  retalia- 
tory assault  at  any  time  before  transpor- 
tation has  ended,  if  such  be  the  pleasure  of 
the  servant.  He  may  be  seriously  injured 
or  crippled  for  life,  but  has  no  remedy  ex- 
cept to  sue  the  servant,  while,  in  the  mean- 
time, all  other  duties  arising  out  of 
the  contract  must  be  reasonably  performed 
by  the  carrier.  By  the  plaintiff's  contract, 
the  duty  rested  upon  the  defendant  of  afford- 
ing him  full  protection  from  unlawful  vio- 
lence at  the  hands  of  the  conductor,  to 
whom,  as  its  representative,  the  management 
of  the  car  had  been  intrusted.  Ramsden  v. 
Boston  &  A.  R.  Co.  104  Mass.  117,  121,  G 
Am.  Rep.  200.  In  Bryant  v.  Rich,  106 
Mass.  180,  190,  8  Am.  Rep.  311.  Chief 
Justice  Chapman,  in  speaking  of  his  duty, 
said:  "For  the  violation  of  such  a  con- 
tract, either  by  force  or  negligence,  the  plain- 
tiff may  bring  an  action  of  tort  or  an  ac- 
tion of  contract."  And  in  the  case  of  God- 
dard  ▼.  Grand  Trunk  R.  Co.  57  Me.  202, 
213,  2  Am.  Rep.  39,  which  was  referred  to 
in  the  opinion  with  approval,  it  was  said: 
"The  carrier's  obligation  is  to  carry  his 
passenger  safely  and  properly  and  to 
treat  him  respectfully,  and  if  he  intrusts 
the  performance  of  this  duty  to  his  serv- 
ants, the  law  holds  him  responsible  for  the 
manner  in  which  they  execute  the  trust. 
The  law  seems  to  be  now  well  settled  that 
the  carrier  is  obliged  to  protect  his  passen- 
ger from  violence  and  insult,  from  what- 
ever source  arising.  ...  He  must  not 
only  protect  his  passenger  against  the  vio- 
lence and  insults  of  strangers  and  copas- 
sengers,  but  a  fortiori  against  the  violence 
and  insults  of  his  own  servants.  If  this  duty 
to  the  passenger  is  not  performed,  if  this 
protection  is  not  furnished,  but  on  the 
contrary  the  passenger  is  assaulted  and  in- 
sulted, through  the  negligence  or  the  wil- 
ful misconduct  of  the  carrier's  servant, 
the  carrier  is  necessarily  responsible."  • 

It  is  to  be  presumed  that  the  defendant 
did  not  authorize  the  acts  complained  of, 
and  no  question  of  the  conductor's  author- 
ity is  involved.  The  plaintifTs  contract 
"was  with  the  defendant,  whose  liability  for 
the  consequences  which  could  have  been 
found  to  have  followed  from  neglect  of  its 
duty  to  protect  the  plaintiff,  while  he  re- 
mained a  passenger,  from  the  conductor's 
violence,  is  established  not  only  by  our  own 
decisions,  but  by  the  great  weight  of  au- 
thority. Moore  v.  Fitchburg  R,  Co.  4.Gray, 
465,  64  Am.  Dec.  83;  St.  John  v.  Eastern 
R.  Co.  1  Allen,  544;  Ramsden  v.  Boston 
&  A.  R.  Co.  104  Mass.  121,  6  Am.  Rep.  200; 
Bryant  v.  Rich,  106  Mass.  180,  8  Am.  Rep. 
311 ;  Brooks  v.  Old  Colony  R,  Co.  168  Mass. 
164,  165,  46  N.  E.  566;  Levins  v.  New 
York,  N.  H.  A  H.  R.  Co.  183  Mass.  175,  177, 
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97  Am.  St.  Rep.  434,  66  N.  E.  803;  Hayne 
y.  Union  Street  R.  Co.  189  Mass.  551,  3 
L.RJl.(N.S.)  605,  109  Am.  St  Rep.  655, 
76  N.  E.  219;  Kuhlen  y.  Boston  ft  N.  Street 
R.  Co.  193  Mass.  341,  346,  7  L.RJL(N.a) 
729,  118  Am.  St.  Rep.  516,  79  N.  E.  815; 
Busch  y.  Interborough  Rapid  Transit  Co. 
187  N.  Y.  388,  392,  80  N..E.  197,  10  A.  & 
E.  Ann.  Cas.  460;  Hanson  y.  European  k 
N.  A.  R.  Co.  62  Me.  84,  88,  16  Am.  Rep. 
404;  Pittsburg  ft  C.  R.  Co.  y.  Pillow,  76 
Pa.  510,  18  Am.  Rep.  424;  Craker  y.  Chi- 
cago ft  N.  W.  R.  Co.  36  Wis.  657»  17  Am. 
Rep.  504;  Chicago  ft  E.  R.  Co.  y.  Flexman, 
103  111.  546,  42  Am.  Rep.  33;  Williams  y. 
Gill,  122  N.  C.  967,  29  S.  E.  879;  Birming- 
ham R.  Light  ft  P.  Co.  y.  Mullen,  138  Ala. 
614,  35  So.  701;  Spohn  y.  Missouri  P.  R. 
Oo.  101  Mo.  417,  14  S.  W.  680;  New  Or- 
leans, St.  L.  ft  C.  R.  Co.  y.  Biurke,  53  Miss. 
200,  24  Am.  Rep.  689;  McKinley  y.  Chi- 
cago ft  N.  W.  R.  Co.  44  Iowa,  314,  318,  24 
Am.  Rep.  748;  Louisyille  ft  N.  R.  Co.  y. 
Kelly,  92  Ind.  371,  47  Am.  Rep.  149;  Sher- 
ley  y.  Billings,  8  Bush,  147,  8  Am.  Rep. 
451;  Baltimore  ft  0.  R.  Co.  y.  Barger,  80 
Md.  23,  26  L.R.A.  220,  45  Am.  St.  Rep.  319, 
30  Atl.  560;  Hayer  y.  Central  R.  Co.  62 
N.  J.  L.  282,  285,  43  L.R.A.  84,  72  Am.  St. 
Rep.  647,  41  Atl.  916;  Knoxyille  Traction 
Co.  y.  Lane,  103  Tenn.  376,  46  L.R.A.  549, 
53  S.  W.  557;  Mahoning  Valley. R.  Co.  y. 
De  Pascale,  70  Ohio  St.  179,  65  L.R.A.  860, 
71  N.  E.  633,  1  A.  ft  E.  Ann.  Cas.  896; 
Lafitte  y.  New  Orleans  City  ft  Lake  R.  Co. 
43  La.  Ann.  34,  12  L.R.A.  337,  8  So.  701; 
Houston  ft  T.  C.  R.  Co.  y.  Batchler,  32 
Tex.  Ciy.  App.  14,  17,  73  S.  W.  981;  Haman 
y.  Omaha  Horse  R.  Co.  35  Neb.  74,  52  N.  W. 
830;  Smith  y.  Norfolk  ft  W.  R.  Co.  48  W. 
Va.  69,  70,  35  S.  E.  834;  Texas  ft  P.  R.  Co. 
y.  Williams,  10  C.  C.  A.  463,  23  U.  S. 
App.  379,  62  Fed.  440;  Harrison  y.  Fink 
(C.  C.)  42  Fed.  787;  New  Jersey  S.  B.  Co. 
y.  Brockett,  121  U.  S.  637,  30  L.  ed.  1049, 
7  Sup.  Ct.  Rep.  1039;  New  Orleans  ft  N.  E. 
R.  Co.  y.  Jopes,  142  U.  S.  18,  35  L.  ed.  919, 
12  Sup.  Ct.  Rep.  109.  It  results  from  the 
application  of  this  rule  that  the  seryant 
is  justified  in  using  force  upon  a  passen- 
ger only  to  protect  himself  from  bodily 
harm,  but  eyen  then  he  cannot  lawfully  go 
farther  than  is  reasonably  necessary  for  his 
defense,  and  the  proper  management  of  the 
carrier's  business. 

If  proyocation  by  mere  words,  therefore, 
does  not  exonerate  the  carrier,  yet,  when 
sued  for  the  assault,  evidence  of  insulting 
language  and  insolent  conduct  of  the  pas- 
senger which  induced  the  attack  is  admis- 
sible in  mitigation  of  compensatory  dam- 
ages, where  it  appears  that  the  provocation 
and  the  blow  were  substantially  coincident. 
Child  y.  Holmer,  13  Pick,  503,  607;  Brown 
30  L.R.A.(N.S.) 


y.  Grordon,  1  Gray,  182 ;  St.  John  y.  Eastern 
R.  Co.  supra;  Tyson  v.  Booth,  100  Mass. 
258;  Bonino  y.  Caledonio,  144  Mass.  299, 
11  N.  E.  98;  Kiflf  y.  Youmans,  86  N.  Y.  324, 
330,  40  Am.  Rep.  543;  Robison  y.  Rupert, 
23  Pa.  523;  Baltimore  ft  O.  R.  Co.  y.  Bar- 
ger, 80  Md.  23,  24,  26  L.R.A.  220,  45  Am. 
St  Rep.  319,  30  Atl.  560. 

We  find  nothing  in  the  cases  cited  by  the 
learned  counsel  for  the  defendant  which 
materially  modifies  or  affects  the  conclusion 
to  which  we  haye  come,  except  the  case  of 
Scott  y.  Central  Park,  N.  ft  E.  River  R.  53 
Hun,  414,  6  N.  Y.  Supp.  382,  where  a  con- 
trary decision  was  made  by  a  divided  court. 
But  that  case  was  doubted,  criticized  and 
not  followed  in  Weber  v.  Brooklyn  Q.  C.  ft 
Suburban  R.  Co.  47  App.  Div.  30G,  62  N. 
Y.  Supp.  1.  The  use  of  opprobrious  and 
hot-tempered  language  by  the  plaintiff,  even 
though  it  was  justly  provocative  of  anger, 
and  with  his  partial  intoxication,  might 
have  warranted  his  ejection  as  a  passenger, 
did  not  justify  the  use  of  physical  force 
upon  his  person  by  the  conductor,  whatever 
may  have  been  the  motive  by  which  he  was 
prompted,  and  the  defendant's  duty  had 
not  been  discharged  imtil  the  plaintiff  had 
a  reasonable  opportimity  to  pass  unmo- 
lested from  the  car,  and  to  depart.  The 
substantial  error  of  the  trial  arose  from 
the  assumption  that  under  the  circum- 
stances verbal  provocation  was  the  legal 
equivalent  of  ji'stification,  and  the  special 
findings  of  the  jury  not  having  determined 
the  rights  of  the  parties  if  the  assault  was 
committed  as  described  by  the  plaintiff,  the 
court  could  not  properly  order  a  verdict 
for  the  defendant.  Hurley  v.  Boston,  202 
Mass.  68,  88  N.  £.  586. 

We  do  not  find  it  necessary  to  consider 
more  specifically  the  rulings  given  and  re- 
fused, and  in  accordance  with  the  terms  of 
the  report  a  majority  of  the  court  are  of 
opinion  that  th6  verdict  must  be  set  aside 
and  a  new  trial  granted. 

So  ordered. 
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Master  —  assault  by  servant  —  liability. 

1.  A  railroad  company  is  not  liable  for 

the  unprovoked  shooting,  without  justifica- 

■  — " 

Note.  —  As  to  liability  of  carrier  for  as- 
sault by  employee  on  passenger,  see  Jade* 
son  v.  Old  Colony  Street  R.  Co.  ante,  1046. 
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tion,  of  a  passenger  while  in  the  act  of 
leaving  the  train  and  station,  by  a  police- 
man in  its  employ  and  on  duty  at  the  sta- 
tion. 

Carrier  —  termination  of   passeuger'8 
relation. 

2.  Ihe  relation  of  a  passenger  to  a  rail- 
road company  ceases  when  he  has  alighted 
from  the  train  upon  the  platform  at  hid 
destination,  and  proceeded  far  enough  to- 
wards the  exit  from  the  company's  property 
to  be  out  of  danger  from  the  movement  oi 
tiie  train,  and  necessity  for  further  rela- 
tion with  the  servants  of  the  company  has 
ceased. 

Master  —  assault  by  servant  —  attempt- 
ed arrest. 

3.  A  railroad  company  is  not  liable  for 
the  act  of  its  police  olficer  in  wilfully  and 
maliciously  inllicting  injury  upon  one  whom 
he  is  attempting  to  arrest  for  a  justifiable 
cause,  while  he  is  in  the  act  of  leaving  the 
company's  train. 

(July  1,  1910.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Court  of  Common  Pleas  for  Ly- 
coming County  in  plaintiff's  favor  in  an 
action  brought  to  recover  damages  for  an 
assault  alleged  to  have  been  made  by  de- 
fendant's servant  upon  plaintiff.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Seth  T.  3IcCormick,  for  appellant: 

The  railroad  company,  the  master,  is  not 
liable  for  the  wilful,  wanton,  and  malicious 
acts  of  its  servant  outside  of  the  line  of 
his  employment. 

Lotz  v.  Hanlon,  217  Pa.  339,  10  L.R.A. 
(N.S.)  202,  118  Am.  St.  Rep.  922,  66  Atl. 
525,  10  A.  &  E.  Ann.  Cas.  731;  Shay  v. 
American  Iron  &  Steel  Co.  218  Pa.  172,  67 
Atl.  54;  Scanlon  v.  Suter,  158  Pa.  275,  27 
Atl.  963;  Nicholas  v.  Keeling,  21  Pa.  Super. 
Ct.  181;  Rudgeair  v.  Reading  Traction 
Co.  180  Pa.  333,  36  Atl.  859;  McFarlan  v. 
Pennsylvania  R.  Co.  199  Pa.  408,  49  Atl. 
270;  Brennan  v.  Merchant  &  Co.  205  Pa. 
258,  54  Atl.  891;  Sarver  v.  Mitchell,  35  Pa. 
Super.  Ct.  69;  Guille  v.  Campbell,  200  Pa. 
119,  55  L.R.A.  111,  86  Am.  St.  Rep.  705, 
49  Atl.  938;  Murphey  v.  Philadelphia 
Rapid  Transit  Co.  30  Pa.  Super.  Ct.  87; 
Decker  v.  Lackawanna  &  W.  Valley  R,  Co. 
39  Pa.  Super.  Ct.  225. 

The  carrier  is  not  responsible  for  the  wil- 
ful, wanton,  and  malicious  attack  upon  a 
passenger  by  a  servant  not  employed  in 
executing   the   contract   of   transportation, 

and  cases  referred  to  in  the   footnote  ap- 
pended to  that  case. 

As  to  liability  of  private  person  or  cor- 
poration for  acts  of  special  police  officer 
appointed  by  public  authority,  see  notes 
to   McKain  v.    Baltimore  &  O.   R.   Co.   23 

L.R.A.(N.S.)  289,  and v. ,  — 

L.R.A.(N.S.)    — . 
30  L.R.A.(N.S.) 


when  the  passenger  has  left  the  train  at 
his  destination,  but  is  still  on  the  carrier's 
premises. 

New  Jersey  S.  B.  Co.  v.  Brockett,  121 
U.  S.  637,  30  L.  ed.  1049,  7  Sup.  Ct.  Rep. 
1039;  Greb  v.  Pennsylvania  R.  Co.  41  Pa. 
Super.  Ct.  61;  Mulligan  v.  New  York  & 
R.  B.  R.  Co.  129  N.  Y.  506,  14  L.  R.  A.  791, 
26  Am.  St.  Rep.  539,  29  N.  E.  952. 

The  carrier  is  not  responsible  for  the 
unlawful  and  negligent  acts  of  a  railroad 
policeman  appointed  by  the  governor  under 
the  act  of  February  27,  1865. 

Miller  v.  Hastings,  25  Pa.  Super.  Ct  570; 
Norristown  v.  Fitzpatrick,  94  Pa.  121,  39 
Am.  Rep.  771;  Tucker  v.  Erie  R.  Co.  69 
N.  J.  L.  19,  54  Atl.  557;  Healey  v.  Lothrop, 
171  Mass.  263,  50  N.  E.  540;  Hershey  v. 
O'Neill,  36  Fed.  168;  Foster  v.  Grand  Rapids 
R.  Co.  140  Mich.  689,  104  N.  W.  380;  Tol- 
chester  Beach  Improv.  Co.  v.  Steinmeier,  72 
Md.  313,   8  L.R.A.  846,  20  Atl.   188. 

Messrs.  Thomas  M.  B.  Hicks,  John 
Houston  Merrill,  and  Wlster  M.  Elliot, 
for  appellee: 

The  relation  of  carrier  and  passenger  be- 
gins as  soon  as  one  intending  in  good  faith 
to  become  a  passenger  enters  in  a  lawful 
manner  upon  the  carrier's  premises  to  en* 
gage  passage,  and  that  relation  continues 
to  exist  until  the  passenger  has  been  made 
aware  of  his  arrival  at  the  place  of  destina- 
tion, and  has  had  a  reasonable  time  to 
alight  from  the  car  and  to  leave  the  prem- 
ises of  the  carrier. 

Powell  v.  Philadelphia  &  R.  R.  Co.  220 
Pa.  638,  20  L.R.A.(N.S.)  1019,  70  Atl.  268; 
Clunn  v.  Williamsport  &  N.  B.  R.  Co.  39 
Pa.  Super.  Ct.  591. 

The  carrier  is  bound  to  the  exercise  of 
the  utmost  degree  of  diligence  and  care  to 
protect  passengers  from  violence  at  the 
hands  of  disorderly  persons,  which  duty 
involves  the  exertion  by  its  employees  of 
every  power  at  their  command  for  the  pas- 
senger's protection. 

Pittsburg?!,  Ft.  W.  &  C.  R.  Co.  v.  Hinds, 
53  Pa.  512,  91  Am.  Dec.  224;  Pittsburg  & 
C.  R.  Co.  V.  Pillow,  76  Pa.  510,  18  Am.  Rep. 
424;  Duggan  v.  Baltimore  &  O.  R.  Co.  159 
Pa.  248,  39  Am.  St.  Rep.  672,  28  Atl.  182, 
186. 

The  duty  of  the  carrie.*  to  exercise  at 
least  reasonable  and  ordinarv  care  for  the 
protection  of  passengers  exists  as  much 
while  the  passengers  are  on  its  premises 
provided  for  that  purpose,  waiting  for  or 
departing  from  trains,  as  while  actually 
in  the  train. 

Ellinger  v.  Philadelphia  &  B.  R.  Co.  153 
Pa.  213,  34  Am.  St.  Rep.  697,  25  Atl.  1132; 
Muhlhause  v.  Monongahela  Street  R.  Co. 
201    Pa.    237,    50    Atl,    037;    Kennedy    t. 
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Pennsylvania  R.  Co.  32  Pa.  Super.  Ct.  623; 
Thomp.  Neg.   1902  ed.  §§  3184,  3191. 

The  defendant  is  liable  under  the  princi- 
pie  of  respondeat  superior. 

Schimpf  V.  Harris,  185  Pa.  46,  39  Atl. 
820;  Duggan  v.  Baltimore  &.  O.  R.  Co. 
supra;  Lake  Shore  &  M.  S.  R.  Co.  v. 
Rosenzweig,  113  Pa.  519,  6  Atl.  545;  Phil- 
adelphia Traction  Co.  v.  Orbann,  119  Pa. 
37,  12  Atl.  816;  Artherholt  v.  Erie  Electric 
Motor  Co.  27  Pa.  Super.  Ct.  141;  Brennan 
V.  Merchant  &  Co.  205  Pa.  258,  54  Atl.  891; 
Guinney  v.  Hand,  153  Pa.  404,  26  Atl.  20; 
McFarlan  v.  Pennsylvania  R.  Co.  199  Pa. 
408,  49  Atl.  270;  Pennsylvania  R.  Co.  v. 
Spiclcer,  105  Pa.  142;  Brunner  v.  American 
Teleg.  k  Teleph.  Co.  151  Pa.  447,  25  Atl. 
29;  Simmons  v.  Pennsylvania  R.  Co.  199 
Pa.  232,  48  Atl.  1070. 

The  mere  fact  that  a  railroad  policeman, 
for  the  convenience  and  security  of  his  em- 
ployer, has  delegated  to  him  the  additional 
authority  of  a  state  or  municipality,  does 
not  make  his  employer  any  the  less  liable 
for  a  tort  committed  within  the  scope  of 
that  employment. 

Deck  v.  Baltimore  &  O.  R.  Co.  100  Md. 
168,  108  Am.  St.  Rep.  399,  59  Atl.  650; 
Tolchester  Beach  Improv.  Co.  v.  Scharnagl, 
105  Md.  199,  65  Atl.  916;  Baltimore,  C.  & 
A.  ]R.  Co.  V.  Twilley,  106  Md.  445,  67  Atl. 
265;  Baltimore,  C.  &  A.  R.  Co.  v.  Ennalls, 
108  Md.  75,  16  L.R.A.(N.S.)  1100,  69  Atl. 
638;  Philadelphia,  B.  &  W.  R.  Co.  v.  Green, 
110  Md.  32,  71  Atl.  086;  Hirst  v.  Fitch- 
burg  &  L.  Street  R.  Co.  196  Mass.  353,  82 
N.  E.  10;  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Hackett,  58  Ark.  388,  41  Am.  St.  Rep.  105, 
24  S.  W.  881 ;  Higby  v.  Pennsylvania  R.  Co. 
209  Pa.  452,  58  Atl.  858;  Brill  v.  Eddy, 
115  Mo.  596,  22  S.  W.  488;  Kastner  v.  Long 
Island  R.  Co.  76  App.  Div.  323,  78  N.  Y. 
Supp.  469;  Evans  y.  Davidson,  53  Md.  245, 
36  Am.  Rep.  400. 

When  railroad  companies,  for  their  own 
benefit  and  protection,  have  certain  employ- 
ees commissioned  as  railroad  policemen, 
they  merely  add  a  third  capacity  to  the 
other  two  capacities  in  which  their  employ- 
ees may  act.  All  employees  may  do  cer- 
tain acts,  either  in  their  capacity  as  in- 
dividuals or  in  their  capacity  as  employ- 
ees. Railroad  policemen,  duly  commis- 
sioned, may  also  do  certain  acts  in  their 
capacity  as  peace  officers  of  the  state.  The 
question  in  which  of  three  capacities  a 
railroad  policeman  acted  does  not  differ,  in 
principle,  from  the  question  in  which  of 
two  capacities  another  employee  acted. 
Both  are  questions  for  a  jury. 

Krulevitz  v.  Eastern  R.  Co.  143  Mass. 
228,  9  N.  E.  613;  Gillingham  v.  Ohio  River 
R.  Co.  35  W.  Va.  588,  14  L.R.A.  798,  29 
SO  L.R.A.(N.S.) 


Am.  St.  Rep.  827,  14  S.  E.  243 ;  Markley  v. 
Snow,  207  Pa.  447,  64  L.R.A.  685,  56  Atl. 
999;  Deck  v.  Baltimore  &  O.  R.  Co.  100 
Md.  168,  108  Am.  St.  Rep.  399,  59  Atl.  650, 
102  Md.  669,  62  Atl.  958;  Baltimore,  C.  & 
A.  R.  Co.  V.  Ennalls;  Philadelphia,  B.  &  W. 
R.  Co.  y.  Green;  St.  Louis,  I.  M.  &  S.  R.  Co. 
V.  Hackett;  Brill  v.  Eddy;  and  Hirst  v. 
Fitchburg  &  L.  Street  R.  Co., — supra;  Dick- 
son y.  Waldron,  135  Ind.  521,  24  L.R.A. 
483,  41  Am.  St.  Rep.  440,  34  N.  £.  506,  35 
N.  E.  1. 

Stewart,  J.,  delivered  the  opinion  of  the 
court : 

Assuming,  as  we  must,  that  the  facts  are 
as  testified  to  by  the  plaintiff,  the  case  may 
be  stated  thus:  Plaintiff  had  been  a  passen- 
ger on  the  defendant  company's  road,  tray* 
eling  from  Wilmerding  to  Pitcairn,  on  the 
night  of  October  30,  1907,  in  company  with 
one  Boyer.  He  had  gone  from  his  home  in 
Pitcairn  to  Wilmerding  that  day  to  hunt, 
and  on  his  return  brought  his  gun  with 
him.  Bledsoe,  a  policeman  or  patrolman  in 
the  employ  of  the  defendant  company,  with 
one  Reed,  also  a  patrolman  in  the  same 
service,  boarded  the  same  train  at  Wilmer- 
ding, and  occupied  the  same  car  with  the 
plaintiff  and  Boyer.  When  the  train  ar- 
rived at  Pitcairn,  all  these  parties  alighted, 
the  plaintiff  and  Boyer  first,  and,  immedi- 
ately following,  Bledsoe  and  Reed.  On 
either  side  of  the  place  where  the  train 
stopped  there  is  a  paved  platform  for  the 
accommodation  of  passengers.  When  the 
plaintiff  was  in  advance  of  Bledsoe  and 
Reed  some  15  feet,  moving  over  the  plat- 
form to  the  subway,  he  heard  Bledsoe  say: 
"Hey  there,  Berryman."  He  stopped,  and 
then  stepped  back.  As  Bledsoe  approached, 
speaking  with  Reed,  he  again  stopped,  rest- 
ing the  stock  of  his  gun  on  his  foot  or  on 
the  platform,  and  covering  the  muzzle  with 
his  hand.  As  he  was  thus  standing,  Bledsoe 
began  shooting  at  him  from  a  revolver, 
while  only  four  or  five  steps  away.  The 
first  shot  took  effect  in  his  abdomen  and 
prostrated  him  on  the  platform,  another 
followed  entering  his  groin,  two  more  fol- 
lowed striking  his  right  leg  above  the  knee, 
a  fifth  struck  him  in  his  thumb.  Bledsoe 
and  Reed  then  ran  from  the  scene,  and  the 
plaintiff  was  carried  helpless  to  his  home, 
where,  upon  examination,  it  was  discovered 
that  there  were  eeven  bullet  wounds  on  his 
person.  Plaintiff  had  given  no  occasion  for 
offense;  was  behaving  in  a  quiet,  orderly 
way;  had  had  no  altercation  with  anyone, 
and  had  been  guilty  of  no  violation  of  law. 
The  case  was  submitted  to  the  jury  with 
this  instruction  as  to  the  law:  "If  you  find 
this  was  an  unprovoked  assault  and  bat- 
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tery,  or  unprovoked  shooting,  without  jus- 
tification, and  occurred  in  the  manner  in 
which  the  plaintiff  has  testified  it  did,  iind 
you  find,  at  the  same  time,  that  Bledsoe 
was  in  the  discharge  of  his  duty  as  an 
officer  of  this*  railroad  company,  and  was 
there  at  the  time  in  the  discharge  of  the 
duty  which  he  owed  to  the  defendant  com- 
pany, then  you  can  find  for  the  plaintiff/' 
We  are  at  a  loss  to  construct  out  of  these 
.  facts  any  theory  which  would  justify  this 
submission.  Accepting  the  facts  as  we 
have  stated  them,  the  attack  on  the  plain- 
tiff was  a  wilful,  wicked,  and  malicious  as- 
sault with  intent  to  kill  him,  or  at  least 
infiict  upon  him  grevious  bodily  injury. 
The  circxunstances  as  detailed  would  be  al- 
most conclusive  that  the  intent  was  to  com- 
mit the  more  serious  offense.  It  having 
been  shown  that  Bledsoe  was  a  policeman 
in  the  defendant  company's  employ,  it  may 
follow  presumptively  that  he  was  present 
at  the  station  in  the  course  of  his  employ- 
ment, and  while  there  was  on  duty;  but 
no  presumption  arises  that  every  act  he 
did  while  there  was  done  in  the  discharge 
of  a  duty  owiifg  to  the  company.  The  evi- 
dence must  show  at  least  circumstances 
from  which  a  jury  can  reasonably  infer 
such  facts,  before  the  employer  can  be  held 
answerable  for  the  consequences.  When  it 
discloses  circumstances  which  admit  of  no 
other  inference  than  that  the  act  com- 
plained of  was  both  wilful  and  separate 
from  duty,  the  individual  committing  the 
trespass  alone  is  responsible.  The  law  is 
thus  stated  by  Mr.  Justice  Mitchell  in  Mc- 
Farlan  v.  Pennsylvania  R.  Co.  199  Pa.  408, 
49  Atl.  270:  ''For  a  wilful  or  intentional 
trespass  by  an  employee  outside  of  the  line 
of  his  duty  under  his  employment,  it  is 
settled  that  the  employer  is  not  respon- 
sible, even  though  it  be  committed  while 
the  servant  is  in  the  exercise  of  his  employ- 
ment. But  in  the  latter  case  its  wilful  and 
separate  character  must  appear."  That  the 
act  of  Bledsoe  was  wilful  and  malicious,  on 
the  plaintiff's  showing,  admits  of  no  ques- 
tion. Was  it  something  separate  from  the 
duty  he  owed  his  employer?  Let  the  facts 
answer.  Plaintiff  had  not  been  guilty  of 
any  violation  of  law.  No  information  had 
been  lodged  against  him.  He  was  not  dis- 
turbing the  peace,  and  manifestly  the  as- 
sault could  not  have  been  made  with  a  view 
to  accomplishing  his  arrest.  Plaintiff  was 
peaceably  departing  from  the  station  on  his 
way  to  his  home,  disturbing  no  one,  when 
he  was  halted.  Without  any  explanation 
as  to  why  he  was  addressed,  without  a 
single  remark,  and  while  he  was  resting  his 
gun  upon  the  floor  with  his  hand  covering 
the  muzzle,  Bledsoe,  standing  only  four  or 
five  feet  away,  began  the  murderous  as- 
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sault  upon  him,  which  only  ^eased  when 
every  load  in  his  revolver  had  been  dis- 
charged, and  when  he  had  every  reason  to 
believe  he  had  killed  his  victim.  Had  death 
followed  the  assault,  Bledsoe's  crime,  on 
this  evidence,  would  unquestionably  have 
been  murder  in  the  first  degree.  Now,  what 
is  there  in  the  evidence  that  would  support 
a  finding  that  the  assault  was  committed  in 
discharge  of  any  duty  Bledsoe  owed  to  the 
railroad  company?  Certainly,  the  defend- 
ant company  was  not  requiring  the  plain- 
tiff's blood  at  the  hands  of  Bledsoe,  its 
policeman;  nor  does  it  appear  that  the 
company  had  any  purpose  to  serve  by  hav- 
ing his  freedom  interfered  with  in'  the 
slightest  degree.  The  company  had  em- 
ployed Bledsoe  to  preserve  the  peace,  not 
to  disturb  it;  and  the  case  shows  an  en- 
tire absence  of  anything  on  the  part  of  the 
plaintiff,  the  doing  of  which  could  have 
concerned  the  company  even  in  the  remot- 
est way.  The  only  inference  the  evidence 
allows  is  that  the  assault  was  a  malicious 
one  to  gratify  private  vengeance  of  the  as- 
sailant, disassociated  with  any  duty  Bled- 
soe owed. to  his  employer. 

The  cases  cited  by  the  learned  counsel 
for  the  appellee  in  support  of  their  con- 
tention that  Bledsoe,  in  committing  this 
assault,  was  in  the  line  of  his  duty,  are 
inapplicable.  They  deal  either  with  cases 
where  a  special  duty  towards  the  injured 
party,  arising  out  of  contract  relation  was 
violated,  as  in  the  case  of  a  conductor  who, 
in  collecting  fares  or  tickets  from  passen- 
gers, or  in  preserving  peace  and  order  in 
his  car,  commits  a  wilful  and  malicious  as- 
sault on  a  passenger;  or  where  an  ofiScer 
makes  violent  assault  while  engaged  in 
making  arrests.  In  every  such  case  the  em- 
ployee is  directly  in  the  line  of  his  duty, 
in  the  sense  that  he  is  presently  engaged  in 
doing  the  work  for  which  he  was  employed. 
It  is  the  duty  of  the  conductor  to  make  his 
collections,  and  it  is  his  duty  to  maintain 
order  in  the  car  for  the  protection  of  pas- 
sengers; and  it  is  as  well  the  duty  of  the 
policeman  to  make  arrests  when  proper 
occasion  arises.  It  is  for  such  purposes 
these  employees  are  engaged.  If  the  as- 
sault in  this  case  had  been  made  by  Bledsoe 
in  the  course  of  an  attempt  to  arrest  the 
plaintiff,  it  might  be  contended  that  it  was 
done  when  in  the  line  of  his  duty,  and  it 
would  be  a  question  for  the  jury  to  decide; 
but,  as  we  have  said,  every  circumstance 
shows  that  here  no  arrest  was  intended. 
The  plaintiff  does  not  assert  that  it  was, 
shows  no  circumstance  that  indicates  it, 
while  Bledsoe  positively  asserts  that  it  was 
not.  Or,  if  it  had  been  made  in  the  at- 
tempt to  do  anything  that  Bledsoe  was  em- 
ployed to  do,  as,  for  instance,  keeping  the 
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peace,  suppressing  disorderly  conduct,  dis- 
covering crime,  a  like  result  would  follow. 
This  is  the  extent  to  which  the  cases  cited 
go.  The  distinction'  is  too  apparent  to  re- 
quire further  discussion.  Ordinarily, 
whether  the  assault  was  committed  in  the 
line  of  the  servant's  duty  is  a  question 
for  the  jury;  but  no  question  of  fact  is 
eyer  submitted  to  a  jury  except  it  is 
raised  by  the  evidence.  Here  there  was  no 
evidence  which  could  possibly  support  a 
finding  that  Bledsoe  was  in  the  line  of  duty 
under  his  employment,  when  he  committed 
the  assault.  The  fact  that  it  was  commit- 
ted at  the  defendant  company's  station  is 
of  no  importance.  Plaintiff  had  been  a 
passenger,  but  that  relationship  ceased 
when  he  alighted  at  his  destination,  and 
had  so  far  proceeded  on  his  way  as  to  be 
out  of  danger  from  the  movement  of  the 
train,  or  further  necessity  of  relation  with 
the  servants  of  the  company.  The  defend- 
ant company  thereafter  owed  him  no  spe- 
cial duty,  no  contract  relation  existing  be- 
tween them.  But  take  the  other  view  of 
the  case,  and  assume  that  Bledsoe  had  in- 
tended an  arrest  on  justifiable  grounds.  So 
far  he  would  unquestionably  have  been  in 
the  discharge  of  the  duty  of  his  employ- 
ment. But  the  fact  that  in  the  attempt 
he  committed  a  wanton  and  malicious  as- 
sault admits  of  no  possible  dispute.  No 
jury  could  find  otherwise  on  this  evidence. 
We  have  said  quite  enough  as  to  that.  In 
such  case,  where  the  servant  in  the  dis- 
charge of  a  lawful  duty  wilfully  and  mali- 
ciously inflicts  injury,  he  alone  is  respon- 
sible for  the  consequences.  The  rule 
respondeat  superior  applies  only  where  the 
injury  results  from  the  negligent  manner 
in  which  the  duty  is  discharged.  The  mas- 
ter cannot  be  held  responsible  for  the  ma- 
licious acts  of  his  servants.  In  Pittsburg, 
A.  &  M.  Pass.  R.  Co.  v.  Donahue,  70  Pa. 
119,  is  was  sought  to  charge  the  company 
with  liability  for  injuries  inflicted  by  a 
conductor  on  a  boy  who  was  a  trespasser 
on  the  train.  In  ejecting  the  boy  the  con- 
ductor struck  him  upon  the  head  with  an 
iron  switch  turner  and  knocked  him  over. 
On  appeal  from  the  judgment  rendered,  this 
court  said  in  a  per  curiam:  "We  agree 
with  the  counsel  for  the  plaintiff  in  error 
that  for  a  wilful  and  wanton  trespass  com- 
mitted by  a  car  driver  the  company  is  not 
responsible."  In  Pennsylvania  Co.  v.  Toom- 
ey,  91  Pa.  256,  it  was  held  that  where  a 
conductor  of  a  railroad  train,  acting  in  the 
line  of  his  duty,  ejects  from  the  platform 
of  a  car  a  person  who  has  no  right  thereon, 
the  company  is  liable  if  he  has  done  it 
in  a  careless,  negligent,  or  reckless  manner, 
but  not  if  he  maliciously  ejects  him  there- 
from. In  these  cases  the  common-law  doe- 
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trine  was  applied  and  is  alike  applicable 
here.  With  Bledsoe's  explanation  of  the 
occurrence  we  have  nothing  to  do,  except 
to  remark  that  it  supplies  nothing  that  is 
wanting  in  the  plaintiff's  case.  Upon  a 
careful  review  of  the  evidence,  we  are  of 
opinion  that  the  defendant  company  was 
entitled  to  an  affirmative  answer  to  its 
first  point,  which  was  that  under  all  the 
evidence  the  verdict  should  be  for  the  de- 
fendant. The  refusal  of  this  point  is  made 
the  first  assignment  of  error. 

The    assignment    is    sustained,    and    the 
judgment   is  reversed. 


UNITED    STATES     CIRCUIT    COURT 
OF  APPEAIiS,  SEVENTH  CIRCUIT. 

HARVEY  H.  ATHERTON,  Trustee,  etc.,  of 
James  W.  Quillen,  Appt., 

V. 

J.  W.  GREEN  et  al. 

(103  C.  C.  A.  298,  179  Fed.  806.) 

Bankrui>tcy  —  preference  —  collection 
—accepting  security. 

Acceptance  by  one  who  has  transmitted 
a  mortgage  to  an  insolvent  banker  for  col- 
lection, of  a  deed  to  real  estate  and  notes 
of  strangers  in  satisfaction  of  the  proceeds 
of  the  mortgage,  which  the  banker  trans- 
mitted with  instructions  to  accept  the  same 
upon  hearing  that  the  bank  had  closed  its 
doors,  amounts  to  treating  the  transaction 
as  an  indebtedness,  and  terminates  the  trust 
relation,  where  the  banker  dissipates  the 
proceeds  of  the  collection  and  closes  the 
bank  without  funds  into  which  the  proceeds 
can  be  traced;  and  the  owner  of  the  mort- 
gage is  therefore  not  entitled  to  a  prefer- 
ence over  other  creditors,  but  may  be  re- 
quired to  surrender  his  security  to  the  bank- 
er's trustee  in  bankruptcy,  who  is  appointed 
within  four  months  thereafter. 

(June  10,  1910.) 

Note,  —  Bankruptcy:  voidability  as 
preference  of  transfer  made  in  satis- 
faction of  claim  for  m,isappropriation 
of  property. 

The  case  of  Upham  v.  New  York  Loan  ft 
T.  Co.  78  N.  Y.  1,  is  much  like  that  of 
Atherton  v.  Gbeen.  It  appeared  that  the 
defendant  had  sent  to  the  bankrupts,  Pad- 
dock &  Company,  certain  notes  for  collec- 
tion, and  that  they  delivered  them  to  anoth- 
er party.  Upon  demand  for  a  return  of  the 
notes,  or  immediate  remittance,  the  bank- 
rupts delivered  other  securities  to  the  de- 
fendant, and  these  were  sought  to  be  re- 
covered by  the  assignee  in  bankruptcy.  The 
court  said:  "The  transaction  was  not  an 
exchange  of  securities.  The  defendant  had 
a  claim  against  Paddock  &  Company,  for 
the  conversion  of  the  notes.    The  notes  had 
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APPEAL  by  complainant  from  a  decree  of 
the  District  Court  of  the  United  States 
for  the  Northern  Division  of  the  Southern 
District  of  Illinois  dismissing  a  bill  filed  to 
set  aside  certain  conveyances  which  were 
alleged  to  be  preferential  and  voidable 
under  the  Federal  bankruptcy  act.  Re- 
versed. 

Statement  by  Seaman,  Circuit  Judge: 
The  appellant,  as  trustee  of  the  estate 
of  Quillen,  a  bankrupt,  filed  a  bill  in  the 
district  court  to  set  aside  conveyances  of 
real  estate  (a)  by  the  bankrupt  to  the  ap- 
pellee Green,  for  the  benefit  of  the  appellee 
Trimmer,  and  (b)  by  Green  to  Trimmer  in 
compliance  with  the  bankrupt's  purpose, 
alleged  to  be  preferential  and  voidable  un- 
der the  provisions  of  the  bankruptcy  act 
(act  July  1,  1898,  chap.  541,  30  Stat,  at 
L.  544,  U.  S.  Comp.  Stat.  1901,  p.  3418). 
Upon  reference  of  the  issues  to  a  special 
master  and  hearing  of  the  testimony,  the 
master  found  and  reported  in  favor  of  the 
appellant  for  the  relief  sought  in  the  bill. 
Exceptions  to  such  findings  and  conclusions 
were  filed  by  the  appellees;   and  the  trial 


court,  on  hearing  thereof,  sustained  the 
exceptions  and  dismissed  the  bill..  This 
appeal  is  from  a  final  decree  accordingly. 
The  material  facts  in  evidence  are  uncon- 
troverted  and  are  summarized  in  the  opin- 
ion. 

Argued  before  Baker,  Seaman,  and  Kohl- 
saat,  Circuit  Judges. 

Mr.  John  M.  Elliott  for  appellant. 
Mr.  B.  M.  Chipperfield  for  appellees. 

Seaman,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

The  decree  appealed  from  dismisses  the 
appellant's  bill,  filed  to  set  aside  a  trans- 
fer of  real  estate  made  by  the  bankrupt  in 
favor  of  the  appellees,  alleged  to  be  con- 
veyed and  accepted  in  violation  of  the  bank- 
ruptcy act.  All  the  circumstances  of  the 
conveyances  respectively  are  established  by 
undisputed  evidence,  and  the  legal  effect 
thereof,  under  the  provisions  of  the  act 
referred  to,  is  the  sole  question  raised. 

The  bankrupt,  Quill  en,  prior  to  May  20, 
1908,  was  engaged  in  banking,  as  sole  pro- 
prietor of  the  business  conducted  under  the 


not  been  collected,  but  had  been  delivered 
by  Paddock  &  Company  to  the  insurance 
company,  under  a  claim  by  the  insurance 
company  that  they  belonged  to  the  com- 
pany. This  acquiescence  in  the  claim  con- 
cluded Paddock  &  Company  in  respect  to 
the  right  of  the  insurance  company.  Pad- 
dock &,  Company  had  not  received  any  pro- 
ceeds from  the  notes,  and  the  securities  ob- 
tained by  the  defendant  had  no  relation  to 
or  connection  with  them.  The  misappro- 
priation of  the  notes  by  Paddock  &  Com- 
pany was  a  gross  breach  of  trust.  They 
owed  a  duty  to  protect  the  defendant  from 
loss  resulting  from  their  act.  But  it  was 
a  duty  which  they  could  not  di.^charge  at 
the  expense  of  their  other  creditors;  and 
having  taken  the  securities  with  knowledge, 
as  the  jury  have  found,  of  the  insolvency 
of  Paddock  k  Company  it  was  an  unlawful 
preference  within  the  provisions  of  the 
bankrupt  act." 

In  Sharp  v.  Philadelphia  Warehouse  Cb. 
Fed.  Cas.  No.  12,709a,  19  Nat.  Bankr.  Reg. 
378,  it  was  held  that  there  had  been  an  un- 
lawful preference  where  the  bankrupt  had, 
shortly  before  bankruptcy,  and  while  in- 
solvent, turned  over  goods  in  the  place  of 
goods  which  he  had  wrongfully  abstracted 
while  holding  them  as  a  warehouseman. 

And  in  Burgoyne  v.  McKillip  (C.  C.  A.) 
182  Fed.  452,  the  bankrupt  had  been  a  mem- 
ber of  a  firm  acting  as  loan  agents  for  an 
insurance  company.  He  converted  to  his 
own  use  a  large  sum  of  money  belonjjing  to 
the  insurance  company,  and  when  this  was 
discovered  he  executed  a  trust  deed  to  the 
insurance  company,  covering  his  own  prop- 
erty. Within  four  months  a  petition  m 
bankruptcy  was  filed  against  him.  In  de- 
termining that  the  trust  deed  was  a  void- 
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able  preference  the  court  said:  "It  is  con- 
tended by  complainants  there  was  no  pref- 
erence, because  the  relation  between  the 
company  and  McKillip  was  not  that  of 
creditor  and  debtor,  the  demand  of  th^ 
former  was  not  one  provable  in  bankruptcy, 
and  also  that  there  was  a  present  considera- 
tion to  sustain  the  transaction.  In  case  of 
embezzlement  or  misappropriation  of  funds, 
the  person  defrauded  may  at  his  option  as- 
sert a  demand  as  upon  implied  contract  to 
repay,  and  such  a  demand  is  provable  in 
bankruptcy.  When  the  company  took  from 
McKillip  what  was  in  substance  a  mort- 
gage upon  his  property,  it  clearly  did  so 
as  a  creditor,  and  it  cannot  retain  it  and 
at  the  same  time  abandon  the  position  then 
assumed.  This  is  not  a  case  of  following 
trust  funds.  The  property  was  not  con- 
veyed to  Burgoyne  as  the  property  of  the 
company  in  which  its  funds  hud  been  in- 
vested. It  was  accepted  as  the  property  of 
the  debtor,  and  as  security  for  the  payment 
of  money  due  the  company.  The  funds  of 
the  company  were  not  traced  into  the  prop- 
erty, and  there  was  no  reclamation  of  them 
as  trust  funds.  Though  a  demand  may  be 
founded  on  a  breach  of  trust,  the  entire  es- 
tate of  the  recreant  trustee  is  not  thereby 
necessarily  impressed  with  a  trust.  The 
holder  of  the  demand  cannot,  as  an  ordi- 
nary creditor,  take  and  hold  transfers  of 
property  from  the  insolvent  defaulter  free 
from  the  provisions  of  the  bankruptcy  act 
respect ir.?  preferences." 

In  Sniith  v.  Au  Ores  Twp.  9  L,R.A. 
(N.S.)  870,  80  C.  C.  A.  145,  150  Fed.  257, 
17  Am.  Bankr.  Rep.  745,  involving  a  mort- 
gage of  the  bankrupt's  stock  of  goods  in 
favor  of  a  town  whose  money  he  had  ap- 
propriated and  used  in  purchasing  a  part 
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name  of  Bank  of  Ipava,  in  the  village  of 
Ipava,  Fulton  county,  Illinois;  and  the  ap- 
pellee Green,  during  all  the  times  in  con- 
troversy, was  cashier  of  the  People's  State 
Bank  of  Astoria,  located  in  the  same  coun- 
ty. In  May,  1908,  the  appellee  Trimmer 
placed  with  the  last-mentioned  bank,  for 
collection,  a  note  and  mortgage  owned  by 
him,  for  $2,100  principal  and  accrued  in- 
terest; and  cashier  Green,  for  the  bank, 
delivered  such  note  and  mortgage  to  Quil- 
len  (as  the  Bank  of  Ipava),  with  instruc- 
tions to  collect  principal  and  interest  and 
return  the  proceeds  to  People's  State  Bank 
of  Astoria  for  account  of  Trimmer.  Quil- 
len  collected  the  principal  on  May  13,  and 
on  May  16,  1908,  collected  $121.32  as  ac- 
crued interest,  but  failed  to  remit  either 
amount,  and  appropriated  the  proceeds 
either  to  his  personal  use  or  that  of  his 
bank.  He  went  to  Chicago  on  the  night  of 
May  18th  and  was  there  during  May  19th, 
in  alleged  effort  to  obtain  means  for  carry- 
ing on  the  bank,  returning  to  Ipava  on  the 
evening  of  May  19th,  and  meantime  Green 
had  his   son   call  up   the  Bank   of   Ipava, 


by  telephone,  to  inquire  about  the  collec- 
tion, but  ascertained  only  that  Quillen  was 
absent.  The  Bank  of  Ipava  was  not  opened 
after  Quillen's  return  from  Chicago;  and  it 
appears  from  the  evidence  that  its  doors 
were  closed  on  the  morning  of  May  20tli, 
with  no  cash  on  hand,  except  $730  in 
change, — "mostly  nickels,  dimes,  quarters, 
and  pennies," — and  no  ''deposits  of  money 
in  banks  and  elsewhere." 

Petition  for  voluntary  bankruptcy  was 
filed  by  Quillen  June  6,  1908,  adjudication 
thereof  was  entered  June  8th,  and  the  ap- 
pellant became  trustee  of  the  estate  in  due 
course.  Insolvency  of  Quillen  at  all  the 
above-mentioned  dates  is  established,  with 
indebtedness  to  depositors  far  in  excess  of 
assets. 

On  May  20,  1908,  the  bankrupt  (without 
request  thereto)  executed  a  deed  of  con- 
veyance, together  with  his  wife,  in  favor  of 
the  appellee  Green,  for  a  village  lot  which 
the  bankrupt  had  long  theretofore  owned, 
stating  the  consideration  to  be  $1,700.  This 
instrument  was  sent  to  the  grantee  by 
mail,  together  with  two  promissory  notes 


of  the  stock,  the  court  merely  remarked,  in 
passing,  that  such  mortgage  constituted  a 
preference. 

On  the  other  hand  it  was  held  in  Mc- 
Naboe  v.  Columbian  Mfg.  Co.  83  C.  C.  A. 
81,  163  Fed.  907,  18  Am.  Bankr.  Rep.  684, 
that  where  tlie  bankrupt  had  stolen  money 
from,  and  afterward  restored  it  to,  one 
who  was  ignorant  of  both  the  theft  and  the 
restoration,  such  money  was  not  recover- 
able by  the  trustee  in  bankruptcy  upon  the 
theory  that  the  restoration  constituted  a 
preference. 

The  case  of  Cook  v.  Tullis,  18  Wall.  332, 
21  L.  ed.  933,  9  Nat.  Bankr.  Reg.  433,  is 
sufficiently  set  out  in  Atiierton  v.  Gbesn, 
and  is  therein  distinpfuished. 

The  English  courts  seem  inclined  to  re- 
gard the  fact  that  the  transfer  is  made  to 
compensate  for  a  misappropriation  of  prop- 
erty, as  going  to  the  intention  of  the  bank- 
rupt; for  it  is  the  rule  under  the  English 
statute,  as  well  as  under  ours,  that  to  con- 
stitute a  preference  the  debtor  must  have 
intended  to  prefer  the  transferee  over  other 
creditors. 

The  case  of  Sharp  v.  Jackson,  80  L.  T. 
N.  S.  841,  arose  under  §  48  of  the  English 
bankruptcy  act  of  1883,  which  makes  trans- 
fers within  tliree  months  before  bankruptcy 
subject  to  attack  as  preferences.  The  bank- 
rupt, two  days  before  bankruptcy,  had  ex- 
ecuted a  deed  to  make  good  certain  breaches 
of  trust  by  him.  Tliis  case  turned  upon  the 
intent  and  purpose  of  the  debtor,  it  being 
held  that  thore  was  no  invalid  preference 
unless  the  debtor  intended  to  prefer  one 
creditor  over  others.  Lord  Macnaghteii 
said:  "Now  I  do  not  think  that  this  gen- 
tleman at  the  time  when  he  executed  this 
deed  was  in  a  position  to  execute  it  with 
free  choice  at  all.  I  think  that  he  executed 
30  L.R.A.(N.S.) 


it  under  an  overwhelming  sense  of  very  im- 
minent peril.  The  fact  that  two  years  be- 
fore he  had  had  this  deed  prepared  shows 
to  my  mind  that  he  had  a  sense  of  his  dan- 
gerous position  before  his  mind  at  the  time ; 
and  at  the  last  moment,  when  it  became 
certain  that  he  would  be  exposed  to  bank- 
ruptcy and  all  its  consequences,  including 
the  examination  that  would  follow,  he  ex- 
ecuted the  deed.  I  think  that  he  ex- 
ecuted it  simply  with  the  view  of  pro- 
tecting himself."  This  last  remark,  doubt- 
less, had  reference  to  protection  against 
criminal  prosecution,  to  which  he  was  sub- 
ject by  reason  of  the  acts  constituting  the 
breaches  of  trust. 

In  Re  Lake,  84  L.  T.  N.  S.  430,  a  trans- 
fer of  securities,  made  shortly  before  bank- 
ruptcy, was  upheld  upon  the  theory  that 
there  was  no  intent  to  prefer  creditors, 
since  the  debtor,  moved  by  the  dictates  of 
an  offended  conscience,  made  the  transfer 
under  a  sense  of  obligation  to  make  good 
a  breach  of  trust. 

On  delivery  of  property  on  eve  of  bank- 
ruptcy to  one  holding  execution  contract 
therefor  made  within  the  four  months' 
period,  aa  a  preference,  see  the  note  in  21 
L.R.A.(N.S.)   901. 

On  voidability  of  transfer  within  four 
months'  period  pursuant  to  executory  agree- 
ment antedating  that  period,  see  the  note 
in  17  L.R.A.(N.S.)  935. 

On  validity  of  transfer  to  secure  pre- 
existing debt  within  four  moViths  of  bank- 
ruptcy, in  absence  of  any  intent  on  part  of 
debtor  to  hinder,  delay,  or  defraud  credit- 
ors, or  of  reasonable  cause  on  part  of  cred- 
itor to  believe  that  it  was  intended  as  pref- 
erence, see  the  note  in  15  L.R.A.(N.S.) 
372.  L.  A.  W. 
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(one  of  $575  and  the  other  of  $100.25) 
made  by  third  parties,  inclosed  with  the 
banKrupt's  letter,  requesting  "Green  to  hold 
the' deed  and  notes  until  he  heard  definite- 
ly that  he  (Quillen)  had  closed  the  bank." 
Green  received  these  papers  May  20th, 
about  noon,  and  "heard  definitely/'  at  about 
2  r.  M.  of  the  same  day,  that  the  bank  had 
closed.  He  immediately  informed  Trimmer 
thereof,  executed  conveyance  of  the  lot  to 
Trimmer,  and  delivered  over  both  deed  and 
notes  above  mentioned.  Relief  is  sought  by 
the  trustee  in  bankruptcy,  under  the  pres- 
ent bill,  in  respect  of  the  above-mentioned 
transfer  of  real  estate,  without  reference 
to  the  notes  turned  in;  and  the  net  value 
of  the  lot  so  conveyed  appears  under  the 
testimony  to  be  about  $1,300. 

We  believe,  therefore,  these  premises  for 
the  bill  to  be  established:  That  the  gran- 
tees (appellees)  respectively  accepted  the 
transfer  with  ample  notice  of  the  bank- 
rupt's insolvency;  that  it  was  made  and 
received  by  way,  either  of  satisfaction  or 
security,  for  the  amount  theretofore  col- 
lected for  and  withheld  from  the  appellees, 
as  above  recited,  and  not  as  a  purchase  of 
the  lot,  by  either  appellee,  "in  good  faith 
and  for  a  present  fair  consideration,"  with- 
in the  exception  provided  in  §  67  (3) e  of  the 
bankruptcy  act;  that  prior  to  such  trans- 
fer by  the  bankrupt  the  lot  bo  conveyed 
formed  a  part  of  his  estate,  and  was 
neither  obtained  through  nor  in  any  sense 
represented  the  proceeds  of  the  above-men- 
tioned collection  on  account  of  the  appel- 
lees; and  that  the  effect  thereof  was  to 
deplete  the  estate  of  the  bankrupt  for  the 
benefit  of  the  appellees  as  against  general 
creditors  in  bankruptcy.  Thus  the  trans- 
action was  plainly  an  unlawful  preference, 
under  §  60  of  the  bankruptcy  act,  unless 
the  pre-existing  relation  of  the  parties — ^as 
one  of  agency  or  trust,  and  not  that  of 
debtor  and  creditor— exempts  it  from  such 
provision. 

The  decree  in  favor  of  the  appellees  rests 
(as  stated  in  the  opinion  filed  below)  upon 
these  propositions  in  substance:  That  the 
collection  was  made  by  the  bankrupt  as  the 
appellees'  agent,  and  his  "wrongful  conver- 
sion of  the  money  .  .  .  could  not  es- 
tablish the  relation  of  creditor  and  debtor 
without  the  assent"  of  the  principals;  that 
such  assent  was  not  given;  and  that  the 
transfer  so  made  by  the  bankrupt  "to  make 
good  or  partially  good  the  loss"  caused  by 
his  conversion  was  (in  effect)  "an  exchange 
if  properties"  made  and  accepted  accord- 
ingly, and  not  in  violation  of  the  bankrupt- 
cy act.  In  support  of  this  view  the  opin- 
ion cited  Cook  v.  Tullis,  18  Wall.  332,  21 
L.  ed.  933,  and  Holder  v.  Western  German 
Bank,  68  C.  C.  A.  664,  136  Fed.  90,  92,  and 
80  L.R.A.(N.S.) 


counsel  for  the  appellee  further  cites  nu- 
merous authorities  reaffirming  and  defining 
the  general  doctrine  that  neither  a  collec- 
tion thus  made  nor  conversion  of  the  pro- 
ceeds by  the  collecting  agent  creates  the 
relation  of  creditor  and  debtor  therein,  be- 
tween principal  and  agent,  unless  tlie  prin- 
cipal so  elects, — all  in  harmony  with  the 
well-settled  rule  applicable  to  such  trust 
relation.  So,  the  proceeds  of  the  collection 
belonged  to  the  principals,  and  the  misap- 
propriation vested  no  right  to  the  fund  in 
favor  of  the  estate  in  bankruptcy,  and  the 
owner  in  such  case  is  entitled  to  follow  and 
recover  the  amount,  in  so  far  as  it  either 
remains  on  hand  or  is  traceable  into  other 
investments  or  property  derived  therefrom. 
Failing  such  recourse  to  the  trust  fund,  it 
is  optional  with  the  owner  to  treat  the 
misappropriation  as  an  indebtedness,  there- 
by becoming  a  creditor  on  a  par  with  other 
general  creditors  of  the  estate  and  subject 
to  the  bankruptcy  provisions  applicable  to 
such  relation.  With  neither  the  property 
nor  its  proceeds  appearing  on  hand  in  any 
form,  the  fact  that  the  indebtedness  arose 
through  conversion  of  the  property  gives 
the  owner  thereof  no  right  of  preference 
over  general  creditors. 

When  the  bankrupt  closed  his  bank  on 
the  morning  of  May  20th,  with  the  pro- 
ceeds of  the  collection  dissipated,  and  no 
funds  (except  the  small  change  above  men- 
tioned) nor  bank  credits  remaining  to 
meet  liabilities,  the  ensuing  execution  and 
transmission  of  the  deed  of  real  estate 
owned  by  the  bankrupt,  to  be  accepted  by 
the  appellees  as  indemnity  (in  part)  for 
misappropriation  of  their  proceeds,  in  the 
event  of  hearing  "definitely  that  Quillen 
had  dosed  the  bank,"  can  bear  no  inter- 
pretation otherwise,  as  we  believe,  than 
treatment  of  that  transaction  as  an  in- 
debtedness for  which  the  conveyance  was 
thus  tendered  by  way  of  security  or  in- 
demnity, and  so  recognized  by  the  appel- 
lees in  their  immediate  and  unqualified 
acceptance,  upon  advice  of  closure  of  the 
bank.  We  are  of  opinion,  therefore,  that 
the  conveyance  was  made  and  accepted  as 
preferential  security,  out  of  the  general 
estate  of  the  bankrupt,  in  the  relation  of 
the  parties  as  debtor  and.  creditoi*,  with 
the  property  .so  conveyed  neither  derived 
from  the  misappropriation,  nor  standing 
chargeable  with  the  proceeds  in  any  equi- 
table sense;  that  the  transaction  is  not 
within  the  rule  upheld  in  Cook  v.  Tullis, 
supra,  nor  sustainable  under  any  of  the 
authorities  cited  in  support  of  the  decree. 

In  reference  to  the  case  of  Cook  v.  Tul- 
lis, which  arose  under  the  bankruptcy  act 
of  1867  (act  March  2,  1867,  chap.  176,  14 
Stat,  at  L.  517)   containing  like  provision 
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against  preferences,  the  exchange  of  securi- 
ties was  made  at  a  time  and  under  circum- 
stances   plainly    distinguishable    from    the 
facts   above   recited.     Homans    (the   bank- 
rupt)   was    a   banker   and   had    purchased 
bonds  for  Tullis,  from  time  to  time,  which 
were  left  with  the  banker  for  safe- keeping, 
inclosed    in    envelops,     distinctly    marked 
in  the  name  of  Tullis,  and  kept  in  an  in- 
dividual deposit  box.     Tullis  had  permitted 
Homans   to  take   out  and   use   $20,000   of 
these   deposited  bonds,  upon   his   substitu- 
tion of  an  equivalent  amount  of  bills  re- 
ceivable and  promise  to  replace  the  bonds 
when  required;  and  the  bonds  were  so  re- 
placed.   Subsequently,  in  March,  1869,  with- 
out permission  or  knowledge  on  the  part 
of  Tullis,  Homans  used  from  the  deposit, 
$6,000     of     bonds,     for     which     he     first 
substituted  bills  receivable,  and  "in  April," 
1869,  substituted  for  the  'bills  transfer  of 
a  note  and  mortgage    (belonging  to   him) 
for    $7,000     due     in     ninety     days.       The 
mortgage  was  not  paid  at  maturity,   and 
"in  August,"  1869,  was  taken  by  Homans 
from  its  envelop  and  placed  in  the  hands 
of  an-  attorney  for  collection.     On  August 
26,  1869,  Homans  failed,  and  was  adjudged 
an   involuntary  bankrupt   September   20th. 
Tullis  ascertained  the  taking  and  substitu- 
tions last  mentioned  soon  after  the  failure 
"signified  his  acceptance,"  and  directed  the 
attorneys  having  the  mortgage  in  charge  to 
commence    foreclosure.      In    suit    by    the 
trustee    in    bankruptcy    to    set    aside    the 
transfer    of   this   security    as    preferential, 
it  further  appeared  that  Homans  was  not 
insolvent  when  the  substitution  and  trans- 
fer was  made,  and  he  testified  that  he  in- 
ferred  (from  the  earlier  transactions)   that 
it  would  be  satisfactory  to  Tullis  and  that 
he  "did  not  apprehend  insolvency  or  bank- 
ruptcy."   It  was  there  held  that  the  trans- 
action was  not  in  violation  of  the  statute, 
and  that  Tullis  was  entitled  to  $6,000  of 
the   mortgage   proceeds.     No   sanction   ap- 
pears in  that  ruling,  as  we  believe,  for  the 
present   decree   in    favor   of   the   appellees. 
The  decree  of  the  District  Court  is  there- 
fore  reversed,    with    direction    to    enter    a 
decree  for  relief  of  the  appellant  as  prayed 
in  his  bill. 
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PANY. 

(—  Ind.  — ,  92  N.  E.  1.) 

Injunction  —  right  —  similar  delicts  — 
effect. 

An    injunction    against    the    pumping  of 
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oil  and  gas  wells  will  not  be  awarded  in 
favor  of  the  owner  of  neighboring  wells,  if 
the  latter  has  been  guilty  of  similar  acts, 
even  though  in  a  lesser  degree. 

(June  10,  1910.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Delaware  County 
in  defendant's  favor  in  a  suit  to  enjoin  the 
pumping  of  certain  gas  and  oil  wells.    Af- 
firmed. 
The  facts  are  stated  in  the  opinion. 

Notfi,^' Right  of  one  who  pumps  oil, 
gaSf  or  water  on  hia  premises  to  en- 
join similar  acts  of  his  neighbor. 

This  note  is  not  concerned  with  the  ques- 
tion whether  a  person  may  in  any  event 
be  enjoined  from  pumping  gas,  oil,  or  water 
on  his  premises,  but  rather  whether,  in 
view  of  the  fact  that  the  complainant  him- 
self is  guilty  of  the  acts  complained  of,  he 
is  in  such  a  position  as  to  ask  a  court  of 
equity  to  come  to  his  aid. 

The  cases  discussing  the  constitutional- 
ity of  statutes  to  prevent  waste  of  sub- 
terranean water,  natural  gas,  or  oil  are 
discussed  in  a  note  to  Hathorn  v.  Natural 
Carbonic  Gas  Co.  23  L.R.A.(N.S.)   436. 

An  extended  search  has  revealed  but  little 
authority  dealing  with  the  application  to 
a  case  of  the  maxim  that  one  who  comes 
into  equity  must  come  with  clean  hands, 
whereas  in  Ilo  Oil  Co.  v.  Indiana  Nat- 
ural Gas  &  Oil  Co.,  an  injunction  against 
the  pumping  of  oil  and  gas  wells  was 
sought  to  be  awarded  in  favor  of  the  owner 
of  neighboring  wells,  who  himself  was 
guilty  of  similar  acts. 

A  case  somewhat  similar  is  Merrick 
Water  Co.  v.  Brooklyn,  32  App.  Div.  454, 
53  N.  Y.  Siipp.  10,  affirmed  in  160  N.  Y. 
657,  56  N.  E.  1097,  where  it  was  held  that 
a  corporation  pumpinsr  water  on  its  prem- 
ises for  sale  in  other  localities  cannot  com- 
plain of  similar  acts  upon  the  part  of  an- 
other corporation,  on  the  latter's  premises. 
The  court  said:  "In  the  present  case  both 
corporations  seek  to  obtain  water  in  a 
similar  manner,  for  a  precisely  similar  pur- 
nose;  i.  e.,  for  transportation  and  sale. 
Neither  party  intends  to  make  use  of  its 
land  for  any  other  purpose  than  will  facili- 
tate the  gathering  and  distribution  of 
water.  In  this  respect  their  rights  are 
equal,  one  as  great  as  the  other:  and  we 
see  no  reason  why  the  rule  should  not  be 
applicable  as  would  apply  in  case  either 
owner  desired  to  improve  its  land  for  pur- 
poses of  use.  Then,  as  we  have  seen,  nei- 
ther party  would  be  liable  for  the  diver- 
sion of  percolating  water,  because  each  is 
engaged  in  the  exercise  of  a  legal  right,  and 
the  rights  of  each  are  equal  in  the  use  and 
enjoyment  of  the  land.  When  both  seek  to 
use  their  land  for  exactly  the  same  purpose, 
and  neither  seeks  to  improve  it  for  the 
purpose  of  beneficial  enjoyment,  but  to 
make  a  profit  from  the  business  carried  on, 
the  right  to  such  use  must  also  be  equal. 
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Messrs.  A.  li.  Well,  C.  M.  Thorp, 
Ralph  S.  Gregory,  and  Walter  J.  Lotz 

for  appellant. 

Messrs.  W.  O.  Johnson,  W.  H.  H. 
Miller,  C.  C.  Shirley,  and  Samuel  D. 
Miller,    for    appellee: 

He  who  extends  his  hands  for  relief  to 
a  court  of  equity  must  extend  clean  hands. 
He  who  seeks  equity  must  do  equity. 

Pom.  Eq.  Jur.  §  385;  Cassady  v.  Gavenor, 
37  Iowa,  300;  11  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  162;  Curtis  v.  Winslow,  38  Vt. 
691;  Nebraska  Teleph.  Co.  v.  Western  In- 
dependent Long  Distance  Teleph.  Co:  68 
Neb.  772,  95  N.  W.  18;  Edward  Thompson 
Co.  V.  American  Law  Book  Co.  62  L.R.A. 
607,  59  C.  C.  A.  148,  122  Fed.  922;  Manhat- 
tan  Medicine  Co.  v.  Wood,  108  U.  S.  218, 
27  L.  ed.  706,  2  Sup.  Ct.  Rep.  436;  Hilson 
Co.  ▼.  Poster,  80  Fed.  896. 

An  adjoining  owner  has  the  right  to  put 
down  his  well,  and  to  shoot  and  pump  the 
same  so  as  to  increase  the  value  thereof, 
notwithstanding  by  so  doing  he  may  draw 
the  gas  from  his  neighbor's  land. 

People's  Gas  Co.  v.  Tyner,  131  Ind.  277, 
16  L.R.A.  443,  31  Am.  St.  Rep.  433,  31 
N.  E.  59,  17  Mor.  Min.  Rep.  481,  s.  c.  131 
Ind.  408,  31  N.  E.  61 ;  Westmoreland  &  C. 
Natural  Gas  Co.  v.  De  Witt,  130  Pa. 
235,  5  L.R.A.  731,  18  Atl.  724;  Townsend 
▼.  State,  147  fod.  624,  37  L.  R.  A.  294,  62 
Am.  St.  Rep.  477,  47  N.  E.  19;  Consumers' 
Gas  Trust  Co.  v.  American  Plate  Glass 
Co.  162  Ind.  393,  68  N.  E.  1020;  Ohio  Oil 
Co.  V.  Indiana,  177  U.  S.  190,  44  L.  ed. 
729,  20  Sup.  Ct.  Rep.  576,  20  Mor.  Min. 
Rep.  466;  Federal  Oil  Co.  v.  Western  Oil 
Co.  57  C.  C.  A.  428,  121  Fed.  674,  22  Mor. 
Min.  Rep.  429;  Brewster  v.  Lanyon  Zinc 
Co.  72  C.  C.  A.  213,  140  Fed.  809;  Acme 
Oil  &  Min.  Co.  v.  Williams,  140  Cal.  681, 
74  Pac.  296;  30  Am.  &  Eng.  Enc.  Law,  2d 
ed.  p.  314;  Jones  v.  Forest  Oil  Co.  194  Pa. 
379,  48  L.R.A.  748,  44  Atl.  1074,  20  Mor. 
Min.  Rep.  350;  Hague  v.  Wheeler,  157  Pa. 


324,  22  L.R.A.  141,  37  Am.  St.  Rep.  736, 
27  Atl.  714;  Ocean  Grove  Camp  Meeting 
Asso.  V.  Asbury  Park,  40  N.  J.  Eq.  447, 
3  Atl.  168. 

Monks,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Appellant  brought  this  suit  to  enjoin 
appellee  from  using  devices  for  pumping, 
and  from  employing  any  other  artificial 
power  or  appliance  lor  the  purpose  of  having 
the  effect  of  increasing  the  natural  flow 
of  natural  gas  and  oil  from  wells  of  ap- 
pellee. It  is  allep^ed  in  the  amended  com- 
plaint that  appellee  "has  and  is,  by  com- 
pressors, pumps,  suction  lines,  and  stations^ 
producing  a  vacuum  and  suction  upon  the 
gas  and  oil,  sand,  and  rock  underlying  it^ 
leases  and  leases  of  the  appellant  and  sur- 
rounding territory,  and  thereby  it  has  been 
sucking  the  oil  and  gas  away  from  ap- 
pellant's property,  and  destroying  its  wells 
and  leases,  and  that  appellee  threatens  to 
continue  and  will  continue  such  application 
unless  enjoined,"  etc.  Prayer  for  an  in- 
junction. Appellee  filed  an  answer  in  two 
paragraphs.  The  first  paragraph  was  a 
general  denial;  the  second  set  up  in  sub- 
stance that  appellant  was  guilty  of  the 
same  acts  complained  of  in  its  complaint, 
but  in  a  lesser  degree.  The  court,  at  the 
request  of  both  parties,  made  a  special  find- 
ing of  facts,  and  stated  conclusions  of  law 
thereon.  The  conclusions  of  law  stated  by 
the  court  were:  (1)  The  law  is  with  the 
defendant,  and  the  plaintiff  is  entitled  to 
take  nothing  by  its  complaint  herein;  (2) 
that  the  defendant  is  entitled  to  recover 
its  costs  in  this  action  laid  out  and  ex- 
pended. Over  a  motion  for  a  new  trial, 
judgment  was  rendered  in  favor  of  appellee. 
The  errors  assigned  by  appellant  call  in 
question  each  conclusion  of  law  and  the 
action  of  the  court  in  overruling  appellant's 
motion  for  a  new  trial. 

Appellee  insists  that  even  if  it  might  be 


Under  such  circumstances,  if  one  gets  more 
than  the  other,  we  think  there  can  be  no 
more  ground  of  complaint  than  would  ex- 
ist if  both  sought  to  improve  their  own 
land,  and  one  secured  more  than  the  other, 
or  one  was  damaged  and  the  other  not.  As 
applied  to  such  obligations,  the  doctrine  of 
reasonable  use  and  relative  rights  has  nev- 
er been  adopted  by  any  of  the  courts  in  this 
state,  nor  in  any  other  state,  so  far  as  our 
research  has  discovered,  except  in  New 
Hampshire.  We  are  not  able  to  see,  there- 
fore, that  the  act  of  the  defendant  has  in- 
fringed upon  any  legal  right  which  the 
plaintiff  possessed." 

But  in  Ha  thorn  v.  Natural  Carbonic  Gas 
Co.  394  N.  Y.  326.  23  L.R.A.(N.S.)  436, 
128  Am.  St.  Rep.  555,  87  N.  E.  504,  16 
A.  &  E.  Ann.  Cas.  989,  it  was  held  that  the 
30  L.R.A.(N.S.) 


fact  that  one  who  has  iharketed  water  nat- 
urally flowing  from  springs  on  his  land 
does  not  deprive  him  of  the  right  to  equi- 
table relief  against  tlie  forcible  pumping  of 
the  water  from  the  common  reservoir  and 
letting  it  go  to  waste,  for  the  purpose  of 
securing  for  sale  the  gas  connected  there- 
with. The  court  took  occasion  to  say  that 
if  the  respondpnts  were  seeking  to  restrain 
the  mere  marketing  of  the  products  of  ap- 
pellant's well,  it  might  be  a  sufficient  an- 
swer to  say  that  tliey  were  doing  the  same 
thing;  but  that  it  failed  to  see  how  the  sale 
of  waters  naturally  flowin«T  in  their  springs 
fairly  or  equitnbly  forbade  them  from  re- 
straiiiinc?  appellant  from  continuing,  by 
artificial  means,  the  increased  and  wasteful 
flow  of  waters  and  gas  which  was  the  thing 
complained   of.  G.   V. 
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enjoined  from  increasing  the  natural  flow 
of  gas  and  oil  by  pumping  or  other  artifi- 
cial means,  under  the  rule  declared  in 
Manufacturers'  Gas  &  Oil  Co.  y.  Indiana 
Natural  Gas  &  Oil  Co.  155  Ind.  461,  50 
L.R.A.  768,  57  N.  E.  912,  20  Mor.  Min.  Rep. 
672,  that  appellant  is  not  in  a  position  to 
obtain  such  relief  because  the  court  found 
that  it  was  also  guilty  of  the  same  acts 
in  connection  with  the  matter  in  contro- 
versy. The  court,  in  its  special  finding, 
found  facts  which  show  that  appellant  was 
guilty  of  the  same  acts  in  a  lesser  degree 
(in  connection  with  the  same  matter)  which 
it  seeks  to  enjoin  appellee  from  doing.  This 
finding  of  the  court  is  challenged  by  ap- 
pellant in  its  motion  for  a  new  trial,  on 
the  ground  that  it  is  not  sustained  by 
Bufiicient  evidence.  There  is,  however,  evi- 
dence to  support  this  finding,  and  it  is 
well  settled  that  the  finding  made  by  a 
trial  court  as  to  questions  of  fact  will  not 
be  disturbed  when  there  is  evidence  to  sup- 
port such  finding.  Ewbank's  Manual  of 
Prac.  §  128;  Mead  v.  Burk,  15ti  Ind.  577, 
60  N.  E.  338,  and  cases  cited;  Tappen  v. 
Eshelman,  164  Ind.  338,  73  N.  E.  688; 
Thompson  v.  Beatty,  171  Ind.  579,  86  N. 
E.  961,  and  cases  cited;  Parkison  v.  Thomp- 
son, 164  Ind.  609,  73  N.  E.  109,  3  A.  &  E. 
Ann.  Cas.  677;  Burk  v.  Matthews  Glass 
Co.  40  Ind.  App.  81,  81  N.  E.  88;  Ellison  v. 
Flint,  43  Ind.  App.  276,  87  N.  E.  38;  Rob- 
erts V.  Koss,  32  Ind.  App.  510,  70  N.  E. 
185. 

As  appellant  was  guilty,  although  in  a 
lesser  degree,  of  the  same  acts  charged 
against  appellee,  the  court  will  leave  the 
parties  where  it  finds  them,  for  the  reason 
that  he  who  seeks  equity  must  do  equity, 
and  must  come  into  court  with  clean  hands. 

Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Croth- 
ersville,  159  Ind.  330,  332,  337,  64  N.  E. 
914,  and  cases  cited;  Bunch  v.  Bunch,  26 
Ind.  400,  405,  406;  McAllister  v.  Henderson, 
134  Ind.  453,  34  N.  E.  221;  A.  N.  Chamber- 
lain Medicine  Co.  v.  H.  A.  Chamberlain 
Medicine  Co.  43  Ind.  App.  213,  86  N.  E. 
1025,  and  cases  cited;  Cassady  v,  Cavenor, 
37  Iowa,  300;  Brutsche  v.  Bowers,  122  Iowa, 
226,  97  N.  W.  1076;  Medford  v.  Levy,  2 
L.R.A.  368,  and  note  (31  W.  Va.  649,  13 
Am.  St.  Rep.  887,  8  S.  E.  302);  Acheson 
V.  Stevenson,  130  Pa.  633,  18  Atl.  873; 
Nebraska  Teleph.  Co.  v.  Western  Independ- 
ent Long  Distance  Teleph.  Co,  68  Neb.  772, 
95  N.  W.  18;  Board  of  Trade  v.  O'Dell  Com- 
mission Co.  (C.  C.)  115  Fed.  574;  Olcott  v. 
Sheppard  Knapp  &  Co.  96  App.  Div.  281, 
89  N.  Y.  Supp.  201;  Edward  Thompson 
Co.  V.  American  Law  Book  Co.  62  L.R.A. 
607,  59  C.  C.  A.  148,  122  Fed.  922;  Manhat- 
tan Medicine  Co.  v.  Wood,  108  U.  S.  218, 
27  L.  ed.  706,  2  Sup.  Ct.  Rep.  430;  Hilson 
30  L.R.A.(N.S.) 


Co.  V.  Foster  (C.  C.)  80  Fed.  896;  Joseph 
V.  Macowsky,  96  Cal.  518,  19  L.RA.  53, 
31  Pac.  914.  See  note  to  Knapp  v.  Jarvii 
Adams  Co.  70  C.  C.  A.  543,  546,  548-550; 
1  Pom.  Eq.  Jur.  3d  ed.  §§  385,  397-399;  2 
Pom.  Eq.  Rem.  §  582;  11  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  163;  16  Cyc.  Law  k  Proc. 
pp.  144-149. 

It  is  evident,  therefore,  under  said  find- 
ings, that  even  if  appellee  might  be  enjoined 
from  the  acts  complained  of  in  the  com- 
plaint,— a  question  we  need  not  and  do  not 
determine, — appellant  is  not  in  a  position 
to  obtain  such  relief. 

Judgment  affirmed. 

Petition  for  rehearing  denied* 


IOWA    SUPREME]    COURT. 

WISECARVER  &  REYNARD 

V. 

CHICAGO,   ROCK   ISLAND,   &   PACIFIC 
RAILWAY  COMPANY,  Appt. 

(—  Iowa,  — ,  122  N.  W.  909.) 

Removal  of  cause  —  costs  —  Jurisdic- 
tion. 

1.  A  state  court  has  jurisdiction  to  ren- 
der a  judgment  for  the  costs  which  accrued 
before  the  removal  of  the  cause  to  the  Fed- 
eral court,  even  though  it  should  eventually 
be  established  that  the  petition  which  was 
filed  before  the  accrual  of  a  portion  of  the 
costs,  such'  as  those  on  appeal  from  an  or- 
der denying  the  removal,  should  have  been 
panted. 

Costs  —  judgment  —  removal  of  cause. 

2.  A  state  court  should  not  enter  a  judg- 
ment for  the  costs  which  accrued  before  it 
in  a  case  which  was  removed  to  a  Federal 
conrt,  until  a  final  determination  of  the 
cause. 

(October  22,  1909.) 

.     ,    ,    ri  -  ■      -  — 

Note.  —  Power  of  state  court  to  render 
judgment  for  costs  in  case  removed 
to  Federal  court  and  not  reminded. 

But  very  little  authority  has  been  found 
on  the  question  whether  a  state  court  has 
jurisdiction  to  render  judgment  for  the 
costs  therein,  while  the  case  is  in  the  Fed- 
eral court  and  undetermined. 

A  case  which  seems  to  be  directly  in  point 
is  Williams  v.  Adkins,  6  Coldw.  016,  where, 
upon  the  application  of  one  to  have  the 
cause  against  him  removed  to  the  Federal 
court,  a  judgment  at  the  same  time  was 
rendered  against  him  by  the  state  court  for 
all  the  costs  which  had  accrued  up  to  that 
time.  From  this  judfjment  an  appeal  in 
error  was  brouprht  to  the  supreme  court  of 
the  state,  and  it  was  there  said:  "The  cir- 
cuit court  of  Campbell  county,  upon  the 
question  whether  or  not  the  cause  should 
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APPEAL  by  defendant  from  an  order  of 
the  District  Court  for  Jefferson  County 
denying  a  motion  to  tax  costs  to  plaintiff 
in  an  action  brought  to  recover  damages 
for  injuries  to  plaintiff's  horse  while  in  de- 
fendant's possession  for  transportation 
which  had  been  removed  to  the  Federal 
courts.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Carroll  Wright,  J.  L.  Par- 
rlsh,  and  lieggett  &  .  McKemey,  for  ap- 
pellant: 

A  removal  transfers  the  whole  case»  with 
its  incidents  and  remedies,  to  the  Federal 
court. 

Moon,  Removal  of  Causes,  1st  ed.  §§ 
205,  207. 

Messrs.  RoHln  J.  Wilson  and  Crall  & 
Crall,  for  appellee : 

Costs  should  be  governed  by  the  rule  an- 
nounced in  the  following  case. 

Palmet  v.  Palmer,  97  Iowa,  454,  66  N.  W. 
734. 

Deemer,  J.,  delivered  th<B  opinion  of  the 
court :  * 

In  the  year  1906  plaintiff  brought  action 
in  the  district  court  of  Jefferson  county 
against  the  defendant  to  recover  damages 
which  it  alleged  it  had  sustained  by  rea- 
son of  an  injury  to  a  horse  which  had  been 
shipped  over  defendant's   line  of  railroad. 


The  defendant  appeared,  filed  answer,  and 
a  petition  for  removal  to  the  circuit  court 
of  the  United  States  on  the  ground  of  diver- 
sity of  citizenship.  This  petition  was  de- 
nied on  the  3d  day  of  December,  1906,  and 
thereafter  the  cause  came  on  for  hearing 
at  a  regular  term  of  the  district  court,  re- 
sulting in  a  verdict  and  judgment  for  plain- 
tiff in  the  sum  of  $1,000  and  costs  amount- 
ing to  $434.60.  Thereafter  the  cause  was 
appealed  to  this  court,  resulting  in  a  re- 
versal, because  the  court  below  erred  in 
overruling  defendant's  petition  for  removal, 
and  the  cause  was  remanded  to  the  district 
court  of  Jefferson  county.  See  139  Iowa, 
696,  117  N.  W.  961.  The  cause  waa  re- 
manded without  direction,  although  the 
procedendo  of  course  ordered  the  court  be- 
low to  proceed  in  said  case  in  a  manner 
not  inconsistent  with  the  opinion  of  this 
court.  Thereafter,  and  on  the  1st  day  of 
February,  1909,  defendant  filed  a  motion 
asking  that  the  judgment  theretofore  en- 
tered be  canceled  and  set  aside,  that  it  have 
judgment  against  plaintiff  for  the  costs  of 
said  action  in  the  amoimt  above  stated, 
and  that  the  cause  be  transferred  for  trial 
to  the  United  States  circuit  court.  Plain- 
tiff resisted  this  motion  upon  many  grounds, 
chief  among  which  were:  (a)  That  the 
court  was  without  jurisdiction  to  do  more 
than  order  a  transfer  of  the  cause;    and 


be  transferred,  had  no  discretion  except  sim- 
ply to  determine  whether  the  application 
came  within  the  provisions  of  the  act  of 
Congress.  Upon  deciding  this  question  in 
the  afiirroative,  the  right  of  the  plaintiff  in 
error  to  have  the  cause  transferred  became 
absolute.  Upon  what  ground,  then,  could 
the  court  render  judgment  against  him  for 
costs?  In  genera],  the  right  of  one  party 
at  law,  to  recover  his  costs  from  the  oppo- 
site party,  results  from  his  final  success  in 
the  cause.  This,  by  statute,  is  so  far  modi- 
fied that  the  court  may  adjudge  costs 
against  either  party,  as  terms  of  continu- 
ance, etc.  Code  §§  *2942,  2943.  It  is  pro- 
vided by  §  3220  that,  if  any  case  shall  occur, 
not  directly  or  by  fair  implication  em- 
braced within  the  provisions  of  the  law, 
the  court  may  make  such  disposition  of  the 
costs  as  in  its  sound  discretion  may  seem 
right.  This  has  reference  to  causes  where 
it  becomes  the  duty  of  the  court  in  dispos- 
ing of  the  cause  to  adjudge  the  costs.  The 
judgment  for  costs  in  this  cause  cannot 
be  regarded  as  terms  for  granting  the  trans- 
fer, for  the  court  had  no  discretion  in  the 
matter.  It  was  not  a  cause  where  the  law 
required  the  court  to  adjudge  the  costs. 
The  provisions  of  the  act  are  that,  when  the 
application  is  made  in  conformity  there- 
with, the  state  court  shall  proceed  no  fur- 
ther, and  upon  entering  copies,  etc.,  in  the 
Federal  court,  the  cause  shall  proceed  as 
if  originally  brought  there.  The  judgment 
for  costs  in  this  cause  was  arbitrary  and 
clear Iv  erroneous,  if  not  void  absolutely. 
30  L.'RJI.(N.S.) 


The  court,  until  the  order  of  transfer  was 
made,  had  jurisdiction  of  the  parties,  but 
it  may  be  doubtful  if  the  court  at  this  stage 
of  the  case  had  jurisdiction  of  the  sub- 
ject-matter of  costs." 

In  National  S.  S.  Co.  v.  Tugman,  27  C. 
C.  A.  116,  51  U.  S.  App.  496,  82  Fed.  246, 
it  was  held  that  where  removal  of  a  cause 
to  the  Federal  court  is  denied  by  a  state 
court,  and  that  decision  is  affirmed  by  the 
appellate  courts  of  the  state,  but  reversed 
by  the  Supreme  Court  of  the  United  States 
upon  the  ground  that  the  filing  of  the  peti- 
tion and  bond  worked  a  removal,  and  by 
it  remanded  to  the  state  court,  with  direc- 
tion to  ''accept  the  bond  tendered"  and 
"proceed  no  further  in  the  cause,"  a  judg- 
ment thereafter  rendered  by  the  sta\e  court, 
awarding  the  appellant  the  costs  of  the 
action  in  the  various  courts,  is  a  nullity. 

A  case  closely  related,  but  not  strictly  in 
point,  is  Oishei  v.  Pennsylvania  R.  Co.  101 
App.  Div.  473,  91  N.  Y.  Supp.  1034,  hold- 
ing that  the  fact  that,  subsequent  to  the 
settlement  of  an  action  against  a  railroad 
company  for  personal  injuries,  the  cause 
of  action  had  been  transferred  to  the  Fed- 
eral court,  did  not  deprive  the  state  court 
of  jurisdiction  to  enforce  the  lien  of  the 
plaintiff's  attorney. 

After  a  new  trial  this  doctrine  was  re- 
affirmed in  117  App.  Div.  110,  102  N.  Y. 
Supp.  368,  and  the  latter  case  was  affirmed 
without  opinion  in  191  N.  Y.  544,  85  N. 
[E.    1113.  G.  V. 
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(b)  that  the  costs  attendant  upon  the  form- 1 
er  trial  should  abide  the  final  judgment 
rendered  in  whatever  should  be  determined 
to  be  the  court  of  ultimate  trial  and  deci- 
sion. The  trial  court  ordered  that  the 
case  be  transferred  to  the  United  States 
circuit  court;  that  the  judgment  thereto- 
fore entered  against  the  defendant  be  set 
aside;  and  made  an  order,  concluding  as 
follows:  "It  is  further  ordered  by  the  court 
that  the  motion  of  the  defendant  for  judg- 
ment against  the  plaintiffs  for  the  costs 
of  the  trial  in  this  court — ^beingthe  costs 
of  witnesses,  court  officers,  and  other  fees 
incurred  upon  the  trial,  following  the  over- 
ruling of  defendant's  motion  to  transfer  to 
the  Federal  court — ^be  and  the  same  is  here- 
by overruled,  to  which  ruling  the  defend- 
ant at  the  time  duly  excepts,  and  plaintill 
excepts  to  setting  aside  of  the  judgment. 
It  ia  further  found  by  the  court  that  this 
is  a  proper  question  for  appeal  to  the  su- 
preme court,  and  one  which  should  be 
passed  upon  by  that  court,  and  this  order 
shall  be  considered  as  a  certificate  for  thb 
taking  of  such  appeal/' 

The  appeal  is  from  the  latter  part  of  this 
order,  and  presents  two  questions  for  our 
eonsid^ation.  The  first  of  these  is  thb 
jurisdiction  of  the  district  court  to  render 
Judgment  for  the  costs  made  therein  while 
the-  case  is  in  the  Federal  court  and  un- 
determined ;  and,  second,  assuming  that  such 
jurisdiction  exists,  should  such  order  be 
made  until  the  final  judgment  is  rendered 
by  the  court  which  shall  finally  decide  the 
ease?  As  to  the  first  proposition,  we  en 
tertain  no  doubt  of  the  jurisdiction  of  the 
district  court  to  render  judgment  for  costs 
which  accrued  in  that  court,  even  though 
it  should  finally  hold  that  the  petition  for 
removal  filed  before  the  accrual  of  these 
costs,  or  the  major  part  of  them,  should 
have  been  sustained.  The  second  question 
is  of  more  doubt;  but  we  are  constrained 
to  hold  that  until  the  final  determination 
of  the  case  no  order  should  be  made  in  the 
district  court  regarding  the  costs  taxed  in 
that  suit. 

It  does  not  appear  that  the  case  has  been 
tried  in  the  United  States  court,  nor  is  there 
any  showing  of  a  judgment  therein.  More- 
over, it  does  not  appear  whether  a  motion 
to  remand  has  been  filed,  submitted,  or  de- 
termined in  that  court.  The  most  that  can 
be  said  for  the  record  is  that  the  action  is 
now  pending  there.  It  may  be  that  this 
case  will  eventually  be  remanded  to  the 
district  court  of  Jefferson  county  for  trial, 
and  in  that  event  it  would  become  the  duty 
30  L.R.A.IN.S.) 


of  'the  court  trying  that  case  to  make  a 
proper  order  as  to  costs.  If  defendant  in 
such  event  were  successful,  the  entire  costs 
would  be  charged  to  the  plaintiff.  If,  on 
the  other  hand,  plaintiff  should  secure  the 
verdict,  the  costs  might  either  be  appor- 
tioned or  taxed  to  the  defendant.  Surely 
this  would  be  true  as  to  some  of  the  items 
of  costs  which  were  taxed  as  part  of  the 
original  judgment.  Defendant's  motion  in- 
cluded all  of  the  costs  of  the  action.  In 
no  event,  as  it  seems  to  us,  would  defend- 
ant be  entitled  to  have  the  costs,  made  be- 
fore filing  the  petition  for  removal,  taxed 
to  the  plaintiff.  If  this  case  were  to  be 
retried  in  the  Jefferson  county  district 
court,  and  the  plaintiff  were  successful,  he 
would  be  entitled  to  all  costs,  save  those 
growing  out  of  and  relating  to  the  first 
trial.  The  motion  to  tax  the  costs  was,  as 
it  seems  to  us,  premature,  and  the  order 
denying  it  must  be  sustained.  All  this, 
however,  should  be  without  prejudice  to 
appellant's  right  to  renew  this  motion,  if 
so  advised,  upon  the  final  determination  of 
the  case. 

Our  conclusion  finds  some  support  in 
Palmer  v.  Palmer,  97  Iowa,  454,  66  N.  W. 
734.  In  that  case  it  appeared  that  the  ac- 
tion had  been  transferred  to  the  equity 
docket,  and  a  hearing  had  upon  the  merits, 
resulting  in  a  decree  against  the  plaintiff. 
Upon  appeal  to  this  court  it  was  determined 
that  a  motion  to  transfer  to  the  equity 
docket  should  have  been  overruled,  and  the 
decree  was  reversed.  The  case  was  agf.n 
tried  in  the  district  court  as  a  law  action, 
resulting  in  a  verdict  and  final  judgment 
for  the  defendant.  Upon  motion  the  dis- 
trict court  taxed  all  the  costs,  including 
those  made  on  the  first  trial  of  the  cause, 
to  the  plaintiff.  Plaintiff  excepted  and  ap- 
pealed, and  the  order  was  affirmed,  the 
court  saying:  "We  think  it  has  always  been 
the  practice  that,  when  one  trial  has  been  had 
and  the  verdict  is  set  aside  by  the  district 
court,  or  the  cause  reversed  in  this  court, 
and  another  trial  is  had  in  the  district 
court,  the  costs  of  the  first  trial  follow 
those  of  the  last.  In  the  case  at  bar  the 
final  result  showed  that  the  plaintiff  in- 
stituted and  prosecuted  an  unfounded  claim, 
and  in  the  first  trial,  as  well  as  the  last 
he  was  the  defeated  party,  and  the  order 
requiring  him  to  pay  the  costs  which  ac- 
crued in  the  district  court  is  right." 

The  order  of  the  District  Court  is  there- 
fore affirmed. 

Petition  for  rehearing  denied* 
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MRS.  JENNIE  KITHCART 

T. 

JESSE  R.  KITHCART 
and 
WABASH    RAILROAD    COMPANY,    Gar- 
nishee, Appt. 

(—  Iowa,  — ,  124  N.  W.  306.) 

Assiernment  —  claim  for  tort  —  settle- 
ment. 

1.  Where  claims  for  tort  may  be  assigned, 
a  railroad  company  against  which  a  claim 
exists  for  a  personal  injury  cannot,  by  set- 
tlement with  the  person  injured,  avoid  lia- 
bility to  his  wife  for  the  amount  due  her 
under  an  agreement  between  them  in  a  di- 
vorce proceeding  that  she  shall  have  a  por- 
tion of  the  recovery  as  alimony,  which  has 
been  confirmed  by  a  decree  which  made  the 
allowance  a  lien  on  the  fund  to  be  recov- 
ered, after  it  had  notice  thereof. 

liien  —  divorce     proceeding  —   claim 
against  stranger. 

2.  A  decree  in  chancery  granting  a  di- 
vorce may  establish  a  lien  in  favor  of  the 
wife  upon  a  fund  due  the  husband  by   a 


third  person  for  an  injury  negligently  in- 
flicted upon  him. 

(January  20,  1910.) 

APPEAL  by  the  garnishee  from  a  judg- 
ment of  the  District  Court  for  Wright 
County  in  plaintifFs  favor  in  a  supplemen- 
tary proceeding  to.  reach  funds  alleged  to 
have  been  paid  plaintiiTs  judgment  debtor 
in  settlement  of  a  claim  for  personal  in- 
juries, in  alleged  violation  of  plaintiff's 
rights.    Affirmed. 

Statement  by  Deemer,  Ch.  J.: 

In  a  supplementary  proceeding  to  compel 
the  Wabash  Railroad  Company,  garnishee, 
to  pay  to  plaintiff  a  specified  part  of  a 
sum  of  money  which  had  been  paid  by  it  to 
defendant  in  settlement  of  a  claim  for  dam- 
ages on  account  of  personal  injuries,  the 
court  rendered  judgment  for  the  plaintiff 
as  against  said  garnishee,  and  the  garnishee 
appeals. 

Messrs.    Hewitt   &   Wright,    for   appel* 

lant: 
Garnishment  is  wholly  a  statutory  pro- 


Note, '^Validity  of  provision  in  decree 
for  alimony  declaring  a  lien  on  hus- 
hand^s  personalty. 

The  decision  in  KirncABT  v.  Kithoabt, 
holding  that  a  lien  on  the  husband's  per- 
sonalty might  be  created  by  a  decree  allow- 
ing alimony  where  its  terms  so  provide, 
does  not  seem  to  be  in  entire  harmony  with 
the  few  decisions  which  have  considered  the 
question. 

The  holding  of  these  cases  seems  to  es- 
tablish the  rule  that,  in  the  absence  of  ex- 
press statutory  authority,  the  court  has  no 
power  to  establish  a  lien  upon  the  hus- 
oand's  personalty  to  secure  the  payment  of 
alimony. 

Thus,  it  was  held  in  Johnson  v.  Johnson. 
22  Colo.  20,  55  Am.  St.  Rep.  313,  43  Pac. 
130,  that  a  court,  either  by  its  ordinary 
powers,  or  under  a  statute  giving  it  power 
to  require  reasonable  security  for,  and  to 
enforce  the  payment  of  alimony  in  any 
other  manner  consistent  with  the  rulings 
and  practice  of  the  court,  had  no  power  to 
decree  that  the  alimony  allowed  in  a  divorce 
case  be  a  lien  upon  defendant 'a  personal 
property.  The  court  said :  "There  seems  to 
be  no  reason  for  extending?  this  rule,  and 
in  practice  we  think  that  liens  of  this  char- 
acter upon  personal  property  would  lead 
to  great  inconvenience.  Such  a  decree  is 
unusual  and  as  the  usual  remedies  for  the 
enforcement  of  a  decree  for  alimony  are 
complete  and  adequate,  there  is  no  reason 
for  resorting  to  a  doubtful  remedy." 

So,  a  court  has  no  power  to  decree  ali- 
mony a  lien  on  a  horse,  where  in  one  snction 
of  a  statute  it  provides  that  the  court's  de- 
crees shall  create  liens  on  "lands  and  tene- 
ments;" and  in  another  it  expressly  provides 
30  L.R,A.{N.S.) 


that  it  may,  in  cases  where  the  act  to  be 
performed  is  something  other  than  the  pay- 
ment of  money,  order  that  it  shall  be  a  lien 
upon  both  the  real  and  personal  estate  of 
the  defendant.  Yelton  v.  Ilandley,  28  III. 
App.  640. 

And  in  Griswold  v.  Griswold,  HI  111.  App. 
269,  where  the  defendant  had  been  enjoined 
by  the  lower  court  from  selling  or  dispos- 
ing of  his  personal  property,  except  in  the 
usual  course  of  business,  or  from  disposing 
of  or  reducing  it  so  as  to  endanger  the  plain- 
tiffs claim  for  alimony,  it  was  held  that  a 
court  of  equity  had  no  power  to  make 
a  decree  for  alimony  a  lien  on  personal 
property. 

In  Conklin  v.  Conklin,  93  Minn.  188,  101 
N.  W.  70,  where  there  was  no  authority  in 
the  court  to  decree  alimony  a  lien  upon 
personalty,  but  it  had  power  to  order  its 
sale  on  execution  for  tne  payment  of  ali- 
mony, where  a  decree  declaring  alimony  a 
specific  lien  upon  personal  property,  and 
directing  that  the  plaintiff,  to  whom  the 
alimony  had  been  granted,  retain  possession 
of  the  property,  which  she  then  had,  until 
the  amount  decreed  was  paid,  it  was  held 
that  that  part  of  the  decree  with  reference 
to  the  specific  lien  might  be  regarded  aa 
surplusage  and  immaterial,  and  that  she 
mipht  hold  the  property  as  security. 

A  judsrment  in  a  divorce  proceeding 
awardinpr  a  wife  a  money  judgment  does 
not  give  her  a  lien  upon  a  policy  of  insur- 
ance on  the  life  of  the  husband,  which  was 
assigned  to  her  before  the  granting  of  the 
divorce,  such  judgment  being  in  no  way 
connected  with  the  policv.  Hatch  v.  Hatch, 
35  Tex.  Civ.  App.  373,  80  S.  W.  411. 

J.  T.  W. 
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ceeding.  Attachment  by  garnishment  is 
not  known  to  the  common  law.  Its  effective- 
ness and  validity  depend  wholly  upon  the 
provisions  of  the  statute,  beyond  which  it 
cannot  be  extended. 

2  Shinn,  Attachment  &  Garnishment, 
§  485. 

No  lien  is  created  upon  the  property  in 
the  hands  of  the  garnishee. 

Woodward  v.  Adams,  9  Iowa,  474;  Mooar 
r.  Walker,  46  Iowa,  164;  McConnell  v. 
Denham,  72  Iowa,  494,  34  N.  W.  298; 
Gilmore  v.  Cohn,  102  Iowa,  254,  71  N.  W. 
244 ;  Bowen  v.  Port  Huron  Engine  &  Thresh- 
er Co.  109  Iowa,  255,  47  L.R.A.  131,  77 
Am.  St.  Rep.  539,  80  N.  W.  345;  Scott  v. 
Rogers,  77  Iowa,  483,  42  N.  W.  377. 

The  liability  of  the  garnishee  is  measured 
by  his  obligation  to  the  defendant  at  the 
time  of  the  service  of  notice  of  garnish- 
ment. 

Huntington,  v.  Risdon,  ,43  Iowa,  517; 
Bowen  v.  Port  Huron  Engine  &  Thresher 
Co.  109  Iowa,  258,  47  L.R.A.  131,  77  Am. 
St.  Rep.  639,  80  N.  W.  345;  Kesler  v.  St. 
John,  22  Iowa,  565;  Hughes  v.  Monty,  24 
Iowa,  499;  First  Nat.  Bank  v.  Davenport 
&  St.  P.  R.  Co.  45  Iowa,  126;  Buck-Reiner 
Co.  V.  Beatty,  82  Iowa,  353,  48  N.  W.  96. 

Liability  for  tort,  where  there  is  a  wrong 
done  resulting  in  no  pecuniary  benefit  to 
the  wrongdoer,  is  not  a  debt,  and  is  not, 
therefore,  subject  to  garnishment. 

14  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  763; 
2  Shinn,  Attachment  &  Garnishment,  §  483; 
2  Wade,  Attachm.  §  447;  Johnson  v. 
Butler,  2  Iowa,  535;  Raver  ▼.  Webster,  3 
Iowa,  602,  66  Am.  Dec.  96;  Lord  v.  Gaddis, 
6  Iowa,  57;  Warner  v.  Cammack,  37  Iowa, 
642;  Wentworth  v.  Whittemore,  1  Mass. 
471;  Jackson  v.  Bell,  31  N.  J.  Eq.  554; 
Duncan  v.  Lyon,  3  Johns.  Ch.  351,  8  Am. 
Dec.  613;  Capes  v.  Burgess,  135  111.  61, 
25  N.  E.  1000. 

A  debt  not  in  existence  at  the  time  of  the 
garnishment  is  not  a  debt  *'to  become  due," 
in  contemplation  of  §  3935  (§  2975  Code 
73). 

Thomas  v.  Gibbons,  61  Iowa,  60,  15  N. 
W.  693;  Thomas  v.  McDonald,  102  Iowa, 
666,  71  N.  W.  672. 

The  garnishee  cannot  be  held  liable  up- 
on a  contingent  claim,  the  claim  must  be 
owing  absolutely  to  the  principal  defend- 
ant. 

14  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  765; 
Williams  v.  Young,  46  Iowa,  140;  Briggs 
V.  McEwen,  77  Iowa,  303,  42  N.  W.  303; 
Streeter  v.  Gleason,  120  Iowa,  703,  95  N. 
W.  242. 

Until  judgment  has  been  entered  against 
the  principal  defendant,  absolute  in  terms 
and  aa  to  the  amount,  no  judgment  can 
be  properly  entered  against  the  garnishee. 

1  Black,  Judgm.  p.  407;  Hawarden  State 
80  L.RJ^.(N.S.) 


Bank  v.  Hessler,  131  Iowa,  691,  100  N.  W. 
210;  2  Wade,  Attachm.  §  327;  Battell  v. 
Lowery,  46  Iowa,' 53;  20  Cyc.  Law  &  Proo. 
p.  1106,  no^e  B;  Canan  v.  Carryell,  1  N. 
J.  L.  3. 

The  fact  that  the  garnishee  paid  the  de- 
fendant a  sum  of  money  to  avoid  a  possible 
liability  to  him  would  not  subject  it  to 
make  payment  a  second  time,  if  no  indebt- 
edness existed  at  the  time  the  garnishment 
was  had. 

Victor  v.  Hartford  F.  Ins.  Co.  83  Iowa 
210. 

A  proceeding  in  garnishment  should  be 
tried  as  an  ordinary  proceeding,  and  equi- 
table issues  cannot  be  injected  into  such  a 
proceeding. 

Sears  v.  Thompson,  72  Iowa,  61,  33  N. 
W.  364;  Neff  v.  Manuel,  121  Iowa,  706,  97 
N.  W.  73. 

Messrs.  Sylvester  Flynn  and  J.  W. 
Henneberry  for  appellee. 

Deemer,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

In  1903  plaintiff  instituted  an  action 
against  defendant  for  divorce  and  alimony, 
and  in  that  action  the  issuance  of  a  writ 
of  attachment  against  the  property  of  the 
defendant  was  authorized  by  the  court.  Un- 
der this  writ  of  attachment  notice  of  gar- 
nishment was  served  upon  the  Wabash 
Railroad  Company,  requiring  it  not  to  pay 
any  debt  due  by  it  to  said  defendant  or 
thereafti'r  to  become  due.  The  garnishee 
answered  that  it  had  been  served  with  an 
original  notice  of  an  action  by  this  defend- 
ant against  it  to  recover  damages  on  ac- 
count of  personal  injuries  alleged  to  have 
been  received  while  in  defendant's  service, 
and  that  said  suit  had  been  removed  to 
the  circuit  court  of  the  United  States, 
where  it  was  then  pending.  This  answer  of 
the  garnishee  was  controverted  by  the 
plaintiff,  who  alleged  that  the  garnishee 
was  indebted  to  the  defendant  for  personal 
injuries  in  the  sum  of  $50,000,  and  judg- 
ment was  asked  against  the  garnishee  for 
whatever  amount  might  be  awarded  her  in 
the  action  for  a  divorce.  Thereupon  a 
stipulation  was  entered  into  between  the 
plaintiff  and  the  defendant  in  the  divorce 
suit,  wherein  it  was  agreed  that  as  it  might 
be  a  long  time  before  the  action  for  dam- 
ages brought  by  defendant  against  the  gar- 
nishee could  be  settled,  tried,  or  otherwise 
disposed  of,  the  plaintiff  should  receive 
as  permanent  alimony  one  fourth  of  the  de- 
fendant's share  of  whatever  sum  he  might 
obtain  from  said  garnishee,  whether  by 
trial  or  compromise  (defendant's  share  be^ 
ing  the  amount  recovered  or  paid  less  at- 
torney's fees,  which  should  not  exceed  60 
per  cent),  and  that  any  decree  which  should 
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be  rendered  in  favor  of  plaintiff  for  alimony 
should  be  made  a  lien  upon  any  money  in 
the  hands  of  the  garnishee  due  or  to  become 
due  to  the  defendant  on  his  said  claim,  and 
that  plaintiff  should  have  judgment  against 
defendant  for  costs.  In  pursuance  of  this 
stipulation  a  decree  was  entered  in  the  di- 
vorce proceeding,  giving  to  plaintiff  an  ab- 
solute divorce  from  the  defendant,  and 
judgment  by  way  of  alimony  for  one  eighth 
of  the  entire  amount  that  defendant  should 
recover,  receive,  or  obtain  from  the  Wabash 
Railroad  Company  in  his  action  for  per- 
sonal injuries  then  pending  in  the  Federal 
court,  and  such  judgment  was  declared  to 
be  a  lien  from  the  date  of  the  garnishment 
notice  upon  any  judgment  which  defendant 
might  obtain  in  said  suit  and  upon  any 
amount  that  might  be  agreed  upon  between 
defendant  and  said  company  in  settlement 
of  said  claim.  It  was  provided,  further, 
that  upon  the  rendition  of  judgment 
'against,  or  upon  settlement  with,  said  rail- 
road company  and  in  favor  of  the  plaintiff 
for  one  eighth  of  the  amount  of  such  judg- 
ment, or  of  the  total  amount  agreed  upon 
in  settlement  of  said  suit,  by  provision  of 
this  decree  the  railroad  company,  as  gar- 
nishee, was  to  be  discharged  in  the  event 
that  defendant  failed  to  recover  anything 
either  in  settlement  or  on  trial  of  this 
said  action.  This  decree  was  rendered  in 
1905,  and  a  certified  copy  thereof  was 
served  upon  the  Wabash  Railroad  Company 
as  garnishee. 

In  April,  1908,  the  plaintiff  filed  in  her 
original  action  a  supplementary  petition,' 
reciting  the  rendition  of  the  decree  and  the 
service  of  a  copy  thereof  as  above  stated, 
and  alleged  that  on  March  30,  1908,  the 
Wabash  Railroad  Company,  garnishee, 
effected  a  settlement  with  defendant,  where- 
by it  paid  to  and  on  behalf  of  said  defend- 
ant about  $8,000  in  full  settlement  and  dis- 
charge of  the  claim  which  said  defendant 
had  against  said  company  for  personal  in- 
juries, and  demanded  judgment  against  the 
railroad  company  for  a  portion  of  that 
amount  in  accordance  with  the  terms  of 
the  previous  decree.  To  this  supplementary 
X>etition  the  railroad  company  interposed 
an  answer  admitting  the  settlement,  but 
denying  the  validity  of  the  decree  and 
conditional  judgment,  and  denyiiif^  any  in- 
debtedness to  the  plaintiff.  It  also  asked 
that  it  be  discharged  from  any  and  all  lia- 
bility under  the  garnishment  proceeding. 
The  issues  thus  raised  were  tried  upon  a 
stipulation  of  facts,  from  which  it  appeared 
that  a  settlement  was  made  by  the  railroad 
company  with  the  defendant  Jesse  R.  Kith- 
cart,  in  pursuance  of  which  there  was  paid 
to  him  the  sum  of  $4,125  and  paid  to  his 
attorneys  the  sum  of  $1,750,  said  attorneys 
30  L.R.A.(N.S  ) 


having  previously  filed  an  attorney's  lien 
for  their  services;  and  further  that,  preced- 
ing such  settlement,  a  judgment  had  been 
recovered  by  said  Kithcart  against  the  rail- 
road company  in  the  United  States  circuit 
court  for  $8,000,  which  upon  writ  of  error 
to  the  circuit  court  of  appeals  was  reversed, 
and  that  after  a  mandate  had  issued  to  the 
trial  court  the  case  was  again  noticed 
for  trial,  and  the  plaintiff  therein  filed  au 
amendent  to  his  petition,  wherein  he  stated 
more  fully  the  ground  upon  which  he 
claimed  the  right  to  recover.  Under  these 
stipulated  facts  the  trial  court,  hearing 
the  case  standing  before  it  on  plaintiff's 
supplemental  petition  and  the  answer  of  the 
railroad  company  thereto,  entered  a  decree 
finding  the  facts  as  above  recited  and  giv- 
ing judgment  in  favor  of  plaintiff  against 
the  defendant  and  the  railroad  company, 
garnishee,  for  the  sum  of  $734.37  and 
costs. 

1.  In  view  of  our  conclusion  upon  the  is- 
sue tendered  by  plaintiff  in  her  supplement- 
ary petition,  it  is  not  necessary  to  con- 
sider the  effect  of  a  garnishment.  Indeed, 
there  is  much  ground  for  saying  that,  if  the 
action  was  bottomed  upon  the  garnish- 
ment alone,  it  could  not  be  sustained.  It 
appears  that,  as  already  stated,  plaintiff 
brought  an  action  for  divorce  against  her 
husband,  Jesse  R.  Kithcart,  one  of  the  de- 
fendants herein,  in  which  action  she  asked 
for  an  allowance  of  alimony.  At  the  time 
of  the  commencement  of  that  suit  and  until 
the  final  settlement  of  the  defendant  rail- 
way company,  plaintiff's  husband  held  a 
claim  or  cause  of  action  sounding  in  tort, 
it  is  true,  against  the  defendant  railway 
company.  In  the  divorce  action  it  was 
agreed  that  plaintiff  therein  should  have 
and  receive  as  and  for  her  permanent  ali- 
mony one  fourth  of  whatever  sum  defend- 
ant, her  husband,  might  obtain  from  the 
railway  company,  whether  upon  trial  or 
by  way  of  compromise;  and  that  any  decree 
which  should  be  rendered  for  alimony 
should  be  made  a  lien  upon  all  money  in 
the  hands  of  the  railway  company  due  or  to 
become  due  the  defendant  husband  on  his 
claim  against  the  company.  Pursuant  to 
the  stipulation  a  decree  was  granted,  giving 
plaintiff  a  divorce  and  awarding  her  one 
eighth  of  the  entire  amount  that  her  hus- 
band should  recover,  receive,  or  obtain  from 
the  railway  company  in  his  action  for  per- 
sonal injuries,  and  the  judgment  was  de- 
clared a  lien  upon  any  judgment  which  the 
husband  might  obtain  in  his  suit  or  upon 
any  amount  which  might  be  agreed  upon 
between  him  and  the  company  in  settle- 
ment of  the  claim.  Provision  was  also 
made  for  a  final  decree  against  the  rail- 
way company  in  the  event  judgment  went 
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against  it,  or  in  case  of  settle"*  Mit,  which 
decree  was  to  be  in  favor  of  plaintiff  and 
against  the  railway  company  for  one  eighth 
of  the  amount  of  the  judgment,  or  of  the 
amount  agreed  upon  by  way  of  settlement. 
This  decree  was  rendered  in  the  year  1905, 
and  a  certified  copy  thereof  was  immedi- 
ately served  upon  the  defendant  railway 
company.  Notwithstanding  these  agree- 
ments and  decrees,  the  railway  company,  in 
the  year  1908,  settled  with  plaintiffs  hus- 
band, paying  no  attention  to  her  claims  or 
to  her  decree,  and  now  claims  that  it  is 
fully  released  and  discharged,  and  that 
plaintiff  has  no  claim  against  it. 

One  holding  a  claim  against  a  railway 
company,  no  matter  whether  sounding  in 
tort  or  based  upon  contract,  may,  in  this 
state,  assign  the  same  or  a  part  thereof, 
and  after  notice  of  such  assignment  to  the 
railway  company  it  is  bound  thereby,  and 
must  respect  such  assignment.  At  common 
law  claims  growing  out  of  tort  could  not  be 
assigned;  but  in  this  jurisdiction  all  things 
in  action  are  assignable.  Code,  §§  3044, 
3461.  Under  these  sections  it  has  been 
held  that  a  liability  for  a  tort  may  be 
sold,  transferred,  or  assigned  so  as  to  give 
the  holder  priority  over  an  attaching  cred- 
itor of  the  assignor.  Weire  v.  Davenport, 
11  Iowa,  49,  77  Am.  Dec.  132.  In  that  case 
Wright,  J.,  speaking  for  the  court,  said: 
"But  it  is,  in  the  second  place,  contended 
that  the  liability  of  the  city  was  for  a  tort, 
and  that  this  could  not  be  assigned.  This 
was  true,  at  common  law,  so  far  at  least 
that  the  right  of  action  for  such  an  injury 
could  not  be  transferred.  What  change 
the  Code  has  made  in  this  respect  we  need 
not  stop  to  inquire,  for  the  reason  that  we 
entertain  no  doubt  but  that  such  a  liability 
may  be  sold  or  transferred,  if  bona  fide, 
so  as  to  give  the  holder  a  priority  over 
an  attaching  creditor  of  the  transferrer.  It 
may  be  sold  just  as  a  horse  or  any  other 
property  may  be,  and  the  title  pass  just  as 
compl<itely.  And,  whether  the  transferee 
could  sue  in  his  own  name  or  not^  the 
vendor  still  could  not  deny  his  title,  nor 
could  the  creditors  of  such  vendor.  Not 
only  so,  but  there  was  an  action  pending 
at  the  time  of  this  assignment,  and  the 
transfer  related  to  and  included  the  ver- 
dict and  judgment  as  well  as  the  mere 
cause  of  action.  That  this  might  be  done, 
in  the  absence  of  fraud,  so  as  to  give  the 
assignee  or  vendee  a  good  title  to  the  judg- 
ment, and  a  right  to  control  it  as  his  own 
property,  we  entertain  no  doubt.  Robinson 
v.  Weeks,  6  How.  Pr.  161;  Ilodgman  v. 
Western  R.  Corp.  7  How.  Pr.  494;  Purple 
V.  Hudson  River  R.  Co.  4  Duer,  78;  McKee 
V.  Judd,  12  N.  Y.  622,  64  Am.  Dec.  515. 
So  far  as  the  plaintiff  was  concerned,  notice 
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of  the  assignment  was  only  necessary  to 
protect  the  assignee  against  the  subsequent 
acts  of  the  assignors,  as  their  subsequent 
sale  or  transfer  or  the  like.  The  Code  has 
not  narrowed  the  assignability  of  claims. 
Whatever  could  be  assigned  before  may  still 
be,  and  some  claims  are  made  negotiable 
which  before  were  not.  In  addition  to 
this,  a  right  of  action  is  given  to  the  as- 
signee of  some  claims  in  his  own  name 
which  did  not  exist  at  common  law.  It 
is  by  no  means  true  that  only  those  in- 
struments or  claims  which  are  specifically 
named  in  chapter  58  can  be  assigned.  To 
mention  none  other,  a  judgment  is  not 
mentioned,  and  yet  it  has  been  held  that  it 
may  be  assigned  so  as  to  give  the  holder 
a  right  to  sue  thereon  in  his  own  name, 
Edmonds  v.  Montgomery,  1  Iowa,  143."  See 
also  Gray  v.  McCallister,  50  Iowa,  497- 
502;  Clews  v.  Traer,  67  lowft,  459-466,  10 
N.  W,  838;  Vimont  v.  Chicago  &  N.  W.  R. 
Co.  64  Iowa,  513-520,  17  N.  W.  31,  21  N. 
W.  9;  Vimont  v.  Chicago  &  N.  W.  R.  Co. 
69  Iowa,  296-299,  22  N.  W.  906,  28  N.  W. 
612. 

The  stipulation  entered  into  by  the  de- 
fenclant  husband  with  plaintiff,  his  wife, 
as  a  basis  for  the  decree  as  to  alimony, 
amounted  to  a  voluntary  assignment  of  one 
eighth  of  the  cause  of  action  held  by  the 
husband  against  the  railway  company.  That 
defendant  had  notice  of  this  assignment  ap- 
pears from  the  record,  and  it  had  this 
notice  before  it  settled  with  tba  plaintiff's 
husband.  After  notice  it  could  not  pay  to 
the  assignor  in  disregard  of  plaintiff's 
claim.  But  whether  this  be  true  or  not, 
the  decree  rendered  in  the  divorce  case, 
in  so  far  as  it  relates  to  alimony,  undoubt- 
edly transferred  to  plaintiff  one  eighth  of 
the  amount  which  the  husband  might  re- 
cover, or  which  might  be  paid  him  in  settle- 
ment of  his  claim  against  the  railway  coip- 
pany.  This  decree  was  entered,  as  shown 
upon  its  face,  by  and  with  the  consent  of 
the  husband;  but,  had  it  been  entered 
without  his  consent  against  his  wishes,  the 
legal  effect  would  be  the  same.  The  decree 
transferred  one  eighth  of  the  claim  to  the 
plaintiff,  and  made  her  claim  a  lien  upon 
the  amount  recovered  or  paid  in  settlement 
of  the  cause  of  action  held  by  the  husband. 
A  copy  of  this  decree  was  served  upon  the 
railway  company,  so  that  it  had  actual 
notice  thereof.  That  this  decree  as  to  ali- 
mon  amounted  to  a  transfer  or  assignment 
of  one  eighth  of  the  claim  from  the  de- 
fendant husband  to  his  wife  is,  as  we  think, 
perfectly  clear;  and,  as  defendant  railway 
company  had  actual  notice  thereof,  it  was 
in  position  to  protect  itself,  and  it  cannot 
now  be  heard  to  urge  in  defense  that  it 
paid  the  entire  claim  to  the  assignor.  There 
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is  no  need  to  discuss  the  question  of  lis 
pendens,  for  defendant  railway  company  liad 
actual  notice,  both  of  the  stipulation  and 
of  the  provision  of  the  decree,  before  it 
settled  with  the  defendant  husband.  It  is  al- 
so entirely  immaterial  that  it  was  not  made 
a  party  to  the  divorce  proceedings,  or  that 
the  garnishment  was  of  no  valid,ity.  It 
could  not,  no  doubt,  be  held  as  a  garnishee; 
but,  if  the  decree  amounted  to  an  assign- 
ment of  part  of  the  claim  or  cause  of 
action  as  between  plaintiff  and  her  husband, 
it  is  not  necessary  that  the  railway  com- 
pany should  have  been  made  a  party  to 
the  divorce  proceedings.  Notice  of  the 
assignment,  whether  it  be  held  voluntary 
or  involuntary,  is  all  that  is  required. 

In  support  of  these  conclusions,  we  quote 
the  following  from  Freeman  on  Judgments, 
4th  ed.  vol.  2,  §§  425,  426:  ''It  is  no  valid 
objection  to  an  assignment  that  at  the 
date  of  its  execution  no  judgment  existed. 
'The  assignment  carries  the  whole  title 
to  the  subject-matter  of  the  action,  and,  of 
course,  to  the  judgment,  when  perfected. 
As  betw^een  the  parties  to  the  assignment, 
clearly  the  whole  right  passes  to  the  as- 
signee, and  the  defendant,  the  moment  the 
judgment  is  perfected,  becomes  the  debtor 
of  the  assignee,  and  not  of  the  nominal 
plaintiff.'  An  assignment  of  a  judgment 
not  yet  recovered  need  not  purport  to  be 
an  assignment  of  a  judgment.  Every  trans- 
fer of  an  assignable  cause  of  action  pen- 
dente lite  has  the  effect  of  assigning  any 
judgment  subsequently  recovered  thereon. 
.  .  .  We  find  the  rule  laid  down  in  some 
decisions,  in  general  terms,  that  'secret  as- 
signments cannot  be  allowed  to  entrap  in- 
nocent parties.'  This  rule,  thotigh  mani- 
festly of  a  very  equitable  character,  is,  we 
think,  hardly  sustained  by  the  reported 
decisions.  If  it  is  strictly  true  in  any 
case,  it  is  in  regard  to  the  effect  of  an  as- 
signment without  notice  upon  the  rights  of 
the  judgment  debtor.  It  is  undoubtedly 
true  that  if  the  assignee  gives  no  notice  of 
the  change  of  ownership  in  the  judgment, 
and  permits  the  assignor  to  control  the  ex- 
ecution, the  judgment  debtor  will  be  pro- 
tected in  all  payments  which  he  nay  make 
to  the  apparent  judgment  creditor.  While 
it  is  said  that  notice  of  an  assignment  need 
not  be  given  directly  to  the  judgment 
debtor,  yet  there  is  no  doubt  that  he  is  pro- 
tected in  all  payments  made  to  the  judg- 
ment creditor  until  he  has  either  actual 
notice  of  an  assignment,  or  notice  of  such 
facts  as  put  him  upon  inquiry,  and  are 
therefore  equivalent  to  actual  notice.  .  . 
.  One  not  a  party  to  a  judgment  who  holds 
lands  subject  to  the  lien  thereof  is  pro- 
tected in  payments  made  to  secure  a  release 
of  such  lien  from  an  assifcnment  of  the  judg- 
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ment  of  which  he  had  no  notice.  On  the 
other  hand,  the  assignee  will  be  protected 
from  all  acts  of  the  parties  after  notice  of 
the  transfer." 

In  Ohio  and  in  Illinois  it  has  been  kid 
that  a  judgment  debtor  cannot  compromise 
with  an  assignor  after  notice  of  the  assign- 
ment, and  thus  defeat  the  claim  of  tbc  as- 
signee. See  Pittsburg,  C.  C.  &  St.  U  R. 
Co.  v.  Volkert,  68  Ohio  St.  3G2,  oO  X.  E. 
924.  From  this  case  we  quote  the  folIoTr- 
ing:  "'The  same  principle  would  apply  to 
the  case  of  an  assignment  of  part  of  a  debt 
In  each  case  a  trust  would  be  created  in 
favor  of  the  equitable  assignee  on  the  fund, 
and  would  constitute  an  equitable  lien  upon 
it.'  By  other  of  the  authorities  such  trans- 
fer is  said  to  create  an  interest  in  the 
fund  in  the  nature  of  an  equitable  property. 
By  others  it  is  denominated  an  equitabto 
assignment.  But,  whatever  term  is  ap- 
plied to  it  by  way  of  description,  the  result 
reached  is  to  give  to  the  assignee  a  property 
right  in  the  thing  assigned, — a  right  which  is 
cognizable  by  and  enforceable  in  a  court  of 
equity.  Authorities  in  support  of  the  prop- 
osition here  advanced  are  so  abundant  tliat 
one  is  at  loss  which  to  select.  The  fol- 
lowing will  be  found,  as  we  think,  conclu- 
sive upon  the  subject:  Public  Schools  t. 
Heath,  15  N.  J.  Eq.  22;  Field  v.  New  York, 
6  N.  Y.  179,  67  Am.  Dec.  435;  People 
ex  rel.  Dannat  v.  The  Comptroller,  77  N.  Y. 
45;  Whittemore  v.  Judd  Linseed  &,  Sperm 
Oil  Co.  124  N.  Y.  665,  21  Am.  St  Rep.  70S; 
27  N.  E.  244;  Grain  v.  Aldricb,  38  Cal.  514, 
99  Am.  Dec.  423;  First  Nat.  Bank  v.  Kim- 
berland,  16  W.  Va.  555;  Phillips  v.  Edsall, 
127  111.  535,  20  N.  E.  801;  Fourth  Street 
Nat.  Bank  v.  Yardley,  165  U.  S.  634,  41  L 
ed.  855,  17  Sup.  Ct.  Rep.  439;  Price  t. 
The  Elmbank  (D.  C.)  72  Fed.  610;  National 
Exch.  Bank  v.  McLoon,  73  Me.  498,  40 
Am.  Rep.  388;  2  Freeman,  Judgm.  §  426. 
See  also  Stanbery  v.  Smythe,  13  Ohio  St 
601;  Gamble  v.  Carlisle,  3  Ohio  N.  P.  279, 
6  Ohio  S.  &  C.  P.  Dec.  48,  opinion  by  Smith, 
J.,  and  authorities  there  cited.  .  .  . 
The  right  of  the  debtor  to  compromise  with 
his  creditor  is  not  disputed,  but  it  is  not 
a  right  of  so  high  a  character  as  to  over- 
ride every  other  right  which  courts  respect 
The  books  are  full  of  cases  holding  that 
where  a  debt  has  been  assigned,  and  a 
debtor  has  knowledge  of  the  assignment, 
any  attempt  to  settle  the  case  with  the 
assign'>'',  and  ignore  the  claims  of  the  as- 
signee, will  be  held  to  be  futile  so  far  as 
the  rights  of  the  latter  are  concerned.  Har- 
ris Co.  V.  Campbell,  2  Am.  St.  Rep.  472,  and 
note;  (68  Tex.  22,  3  S.  W.  243);  Field  t. 
New  \''ork,  supra;  Brill  v.  Tuttle,  81  N.  Y. 
454.  37  Am.  Rep.  515;  McDaniel  v.  Max- 
well, 21  Or.  202,  28  Am.  St.  Rep.  740,  27 


1910. 


KITIICAUT  V.  KITUCART. 


1067 


Pac.  952;  Schilling  v.  Mullen,  55  Minn.  122, 
43  Am.  St.  Rep.  475,  66  N.  W.  586 ;  3  Pom. 
Eq.  Jur.  §  1280;  Hughes  v.  Trahern,  64  111. 
48;  Ullmann  v.  Kline,  87  111.  268;  Stoddard 
V.  Benton,  6  Colo.  508.  ...  It  thus 
appears  that  the  right  of  a  debtor  to  com- 
promise means  only  that  his  right  to  com- 
promise will  be  preserved  as  respects  his 
dealing  with  the  real  parties  in  interest, 
of  whose  claims  he  has  knowledge;  and,  if 
this  be  so,  the  release  by  one  of  the  parties 
in  interest  cannot  affect  the  portion  of  the 
debt  belonging  to  another.  As  held  in 
Upjohn  V.  Ewing,  2  Ohio  St.  13:  *One  or 
more  of  several  joint  creditors,  between 
whom  no  partnership  exists,  cannot  release 
the  common  debtor,  so  as  to  conclude  their 
co-creditors  who  do  not  assent  to  such  re- 
lease.' .  .  .  The  duty  of  the  court  to 
protect  the  interest  of  an  assignee  of  a 
chose  in  action  is  elsewhere  in  the  opinion 
recognized  in  these  words:  'It  is  by  no 
means  our  intention  to  shake  the  well- 
established  principle  that  a  court  of  law 
will  protect  the  interest  of  the  bona  fide 
assignee  of  a  chose  in  action,  after  notice 
to  the  debtor  of  the  assignment.  The  rule 
is  convenient,  and  necessary  in  the  admin- 
istration of  justice,  to  secure  parties 
against  fraud  and  circumvention.'  How 
could  parties  be  secured  against  'circum- 
vention' if  the  rule  were  established  that, 
although  a  judgment  debtor  have  full 
knowledge  of  an  assignment  or  part  of  a 
judgment  to  a  third  person,  yet  he  may, 
without  the  knowledge,  and  behind  the 
back  of  that  assignee,  negotiate  an  alleged 
compromise  with  the  original  creditor 
which  will  discharge  the  entire  debtT 
It  is  confidently  submitted  that  neither  by 
any  process  of  right  reasoning,  nor  upon 
any  respectable  authority,  can  such  a  prop- 
osition be  maintained." 

These  quotations  from  that  opinion  are 
eminently  sound,  and,  if  applied  to  the 
facts  now  before  us,  should  result  is  an 
affirmance  of  the  judgment.  Moreover,  it 
was  competent  for  the  court  to  declare 
a  lien  in  the  divorce  proceeding  upon  the 
money  which  should  eventually  be  found 
due  upon  trial,  or  be  paid,  to  the  defendant 
Kithcart  in  settlement  of  his  claim.  This 
decree  may  not,  in  and  of  itself,  have  been 
binding  upon  the  railway  company,  because  f 
it  was  not  a  party  thereto,  and  perhaps 
the  doctrine  of  lis  pendens  does  not  apply. 
But  it  was  given  actual  notice  of  the  decree, 
and,  as  it  stood  indifferent  as  between 
plaintiff  and  her  husband,  the  decree,  in 
so  far  as  it  attempted  to  dispose  of  the 
fmids  between  the  wife  and  husband,  and 
•peciflcally  created  a  li^n  upon  the  fund, 
mm  binding  upon  the  railway  company 
after  due  notice  of  the  provision  thereof. 
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Ordinarily  a  judgment  is  not  a  lien  upon 
choscs  in  action  or  an  other  form  of  person- 
alty until  levy  thereon  by  execution;  but 
a  decree  in  chancery  may  in  terms  create 
and  establish  liens  upon  both  personal  and 
real  estate,  and  all  persons  having  notice 
of  such  liens  are  bound  thereby.  As  to  real 
estate  the  prevailing  rule  of  lis  pendens 
applies.  Whether  this  rule  also  applies  to 
personalty  there  is  no  need  now  to  deter- 
mine, for  the  railway  company  had  actual 
notice  of  the  decree.  Although  the  case  of 
Smith  V.  Chicago,  R.  I.  &  P.  R.  Co.  56  Iowa, 
720,  10  N.  W.  244,  has  reference  to  an 
attorney's  lien,  much  that  is  said  therein 
may  be  considered  as  applicable  to  this 
branch  of  the  present  discussion. 

The  judgment  against  the  defendant  rail- 
way is  correct,  and>  it  is  affirmed. 
V 
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V. 

CONSOLIDATED  BLOCK  COAL  COMPA- 
NY, Appt. 

(—  Iowa  — ,  124  N.  W.  609.) 

Evidence  —  burden  of  proof  —  assump- 
tion of  risk. 

1.  The  burden  of  proving  nonassumption 
of  risk  cannot  be  laid  upon  a  servant  seek- 
ing damages  for  injuries  alleged  to  have 
been  caused  by  his  master's  negligence. 

Pleading.—  assumption  of  risk. 

2.  A  master  must  plead  assumption  of 
risk  to  be  entitled  to  present  such  defense 
to  the  jury,   in  an  action  by  his  servant 

Note.  —  The  distinction  between  the  term 
"assumption  of  risk"  as  used  in  reference 
to  the  ordinary  risks  incident  to  the  em- 
ployment, and  as  used  with  reference  to  the 
risks  arising  out  of  the  negligence  of  the 
master,  which  is  so  clearly  stated  in  the 
foregoing  opinion,  is  frequently  overlooked 
by  the  courts,  with  the  result  that  much 
confusion  has  arisen.  This  question  has 
been  discussed  at  length  in  the  note  to 
Scheurer  v.  Banner  Rubber  Co.  28  L.R.A. 
(N.S.)  1207. 

Where  the  risks  in  question  are  merely 
the  ordinary  risks  of  the  service,  the  phrase 
''assumption  of  risk"  does  not  express  any 
distinctive  rule  of  law,  but  merely  expresses 
the  legal  principle  that  the  master  is  not  an 
insurer  of  the  safety  of  his  servant,  and 
as  is  pointed  out  in  Duffey  v.  Consolidat-. 
ED  Block  Coal  Co.,  a  specific  pleading  of 
the  assumption  of  risk  of  the  ordinary 
dangers  incident  to  the  service  adds  noth- 
ing to  the  general  denial,  and  this  is  al- 
most universally  asserted  wherever  the  pre- 
cise question  is  passed  upon  by  the  courts. 

On  the  other  hand,  the  term  "assumption 
of  risk"  as  applied  to  risks  arising  out  of  the 
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to  hold  him  responsible  for  personal  in- 
juries, where  he  relies  on  assumption  of  risk 
m  its  true  sense,  which  refers  to  risks  aris- 
ing out  of  negligence  of  the  master  which 
are  known  to,  and  the  danger  of  which  is 
appreciated  by,  the  servant. 

Same  — -  snfficlency  of  allegation. 

3.  A  mere  allegation  that  the  injuries  for 
which  a  servant  is  suing  his  master  were 
such  as  he  assumed  the  risk  of  in  his  em- 
ployment amounts  to  no  more  than  a  gener- 
al denial,  and  does  not  raise  the  question  of 
assumption  of  risk  of  the  employer's  negli- 
gence. 

Master   and   servant  —  assumption   of 
risk  —  negligence  of  master. 

4.  The  defense  of  assumption  ^of  risk  in 
its  'rue  sense  in  an  action  by  a  servant  for 
injuries  caused  by  the  master's  negligence 
has  reference  to  those  risks  arising  out  of 
negligence  of  the  master  which  is  known  to, 
and  the  danger  from  which  is  appreciated 
by,  the  servant. 

Evidence  —  accident  —  measurements 
of  place. 

6.  It  is  not  reversible  error  to  permit  a 
witness  in  an  action  bv  a  servant  to  hold 
his  master  liable  for  personal  injuries,  who 
testifies  as  to  measurements  taken  immedi- 
ately after  the  accident,  to  state  that  lie 
was  a  member  of  a  committee  whode  duty  it 
was  to  investigate  the  circumstances  of  ac- 
cidents, and  that  he  took  the  measurements 
in  making  such  examination. 

Appeal  — -  nonprejudicial  evidence. 

6.  The  admission  of  immaterial  evidence 
will  not  require  a  reversal  if  it  is  nonpre- 
judicial. 

Evidence  —  damages  —  expressions  of 
pain. 

7.  Witnesses  for  a  servant  may  testify  in 
an  action  to  hold  his  employer  responsible 
for  personal  injuries,  to  expressions  of  ex- 
isting pain  at  a  time  long  subsequent  to  tiic 
date  of  injury. 

Appeal  —  trial  —  order  of  evidence. 

8.  It  is  not  reversible  error  to  refuse  to 
permit  questions  to  be  put  to  a  witness  on 
recrottS-examination,  where  no  excuse  is 
given  why  thej'  were  not  asked  upon  tlie 
cross-examination,   where   the    witness   has 


!  been   finished  with  once  and  recalled,  and 
!  the   party  oflfering   him   has   finished   with 
him. 

Evidence   —   negligence   of   servant   — 
propriety  of  conduct. 

9.  Upon  the  question  of  the  negligence 
of  a  driver  in  a  mine,  seeking  to  hold  his 
employer  liable  for  personal  injuries  due  t<» 
his  coming  in  contact  with  tlie  roof  of  the 
tunnel,  evidence  is  competent  that  it  was 
proper  and  customary  for  him  to  ride  upou 
the  drawbar  at  tlie  rear  of  the  car,  wliere 
he  was  when  he  was  injured,  rather  than 
upon  the  tail  chain  at  the  mule's  heels. 

(February  8,  1910.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Appanoose 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by 
defendant's  negligence.    AfiSrmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Wilson  &  Smith  and  H.  W. 
Byers  for  appellant. 

Messrs.  Howell  &  Elgin,  for  appellee : 

In  determining  as  to  the  company's  neg- 
ligence or  as  to  the  presence  or  absence  of 
contributory  neglignce  on  the  part  of  the 
damage  claimant,  it  is  permissible  to  inquire 
as  to  the  general  custom  or  manner  of 
doing  the  thing,  the  doing  or  not  doing  of 
which  is  claimed  to  be  negligence. 

Cotton  V.  Center  Coal  Min.  Co.  (Iowa)  123 
N.  W.  384;  Taylor  v.  Star  Coal  Co.  110 
Iowa,  40,  81  N.  W.  249;  Hammer  v.  Jano- 
witz,  131  Iowa,  20,  108  N.  W.  109;  Betts 
V.  Chicago,  R.  I.  &  P.  R.  Co.  92  Iowa,  343, 
26  L.R.A.  248,  54  Am.  St.  Rep.  558,  60  N. 
W.  623. 

Testimony  as  to  expressions  of  pain  need 
not  be  confined  to  a  period  immediately 
after  the  accident. 

Keyes  v.  Cedar  Falls,  107  Iowa,  609,  78 
N.  W.  227;  Hamilton  v.  Mendota  Coal  & 
Min.   Co.   120  Iowa,   149,   94   N.   W.   282; 


master's  negligence  is  an  affirmative  de- 
fense relied  upon  by  the  master  to  relieve 
him  from  the  prima  facie  case  made  out 
against  him  by  proof  of  his  negligence,  and, 
being  an  affirmative  defense,  it  must,  ac« 
cording  to  the  weight  of  authority,  be 
pleaded.  Much  confusion  has  arisen  by  gen- 
eral statements  to  the  effect  that  assump- 
tion of  risk  need  not  be  pleaded,  for  state- 
ments to  that  effect  in  cases  dealinj?  solelv 
Ivith  the  assumption  of  the  ordinary  risks 
incident  to  the  employment  have  been  cited 
as  authority  for  decisions  dealing  with 
risks  arising  out  of  the  master's  negligence. 
As  is  shown  in  the  earlier  note,  the  so- 
called  Missouri  rule,  which  is  followed  in 
the  majority  of  the  Missouri  ca5«eR,  is  to  the 
effect  that  the  servant  never  assumes  the 
risk  of  the  master's  negligence,  even  though 
30  L.R.A.(N.S.) 


he  may  be  aware  of  it.  In  several  instances 
the  Missouri  courts,  being  called  upon  to 
pass  upon  a  cause  of  action  arising  in  an- 
other state,  have  stated  that  the  Missouri 
rule  is  not  different  from  the  rule  existing 
in  other  states,  and,  as  authority  for  such 
a  declaration,  have  quoted  from  decisions  in 
other  jurisdictions  statements  which  seem 
to  uphold  that  view,  because  in  such  cases 
the  courts  have  not  distinguished  between 
the  assumption  of  the  ordinary  risks  of  the 
service  and  the  assumption  of  the  risks  aris- 
ing out  of  the  master's  negligence.  Were 
the  courts  to  make  a  distinction  as  clearly 
as  did  the  court  in  the  Duffey  Case,  there 
could  be  no  excuse  for  citing  the  decisions 
in  other  states  to  support  the  Missouri  doC' 
trine,  which  has  never  been  recognized  in 
any  other  jurisdiction.  W.  M.  Q. 
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Bailey  v.  Centerville,  108  Iowa,  20,  78  N. 
W.  831. 

Mining  is  an  occupation  the  details  of 
which  are  not  a  matter  of  common  knowl- 
edge, and  expert  evidence  is  permitted  on 
matters  relating  thereto. 

Taylor  v.  Star  Coal  Co.  and  Cotton  v. 
Center  Coal  Min.  Co.  supra;  Dunham  v.  Kix, 
86  Iowa,  300,  53  N.  W.  252;  Morgan  v. 
Tremont  County,  92  Iowa,  644,  61  N.  W. 
231;  McConnell  v.  Osage,  80  Iowa,  293,  S 
L.R.A.  778,  45  N.  W.  550. 

A  pleading  alleging  that  the  plaintiff 
assumed  all  the  incidental  hazards  neces- 
sarily connected  with  the  business  into 
which  he  entered,  as  alleged  in  defend- 
ant's answer,  will  not  justify  the  court  in 
submitting  to  the  jury  the  question  as  to 
whether  the  plaintiff  assumed  the  risk  con- 
nected with  a  defect  negligently  permitted 
by  the  company  to  remain. 

Miller  v.  White  Bronze  Monument  Co.  141 
Iowa,  701,  118  N.  W.  518;  Mace  v.  H.  A. 
Boedker  ft  Co.  127  Iowa,  731,  104  N.  W. 
476. 

Assumption  of  risk  Is  based  on  contract, 
and  a  risk  thus  assumed  by  an  employee 
does  not  include  those  arising  out  of  the 
negligence  of  the  master. 

Mace  y.  H.  A.  Boedker  &  Co.  and  Miller 
V.  White  Bronze  Monument  Co.  supra; 
Beresford  v.  American  Coal  Co.  124  Iowa, 
39,  70  L.R.A.  256,  98  N.  W.  902;  Martin 
▼.  Des  Moines  Edison  Light  Co.  131  Iowa, 
734,  106  N.  W.  359. 

Srans,  J.,  delivered  the  opinion  of  the 
court: 

At  the  time  of  the  injuries  complained  of 
the  plaintiff  was  a  coal  miner  and  an  em- 
ployee of  the  defendant.  The  defendant 
was  operating  its  mine  in  what  is  known 
in  the  record  as  the  "low  coal"  district. 
The  coal  vein  in  this  region  is  thin,  and  the 
entries  are  correspondingly  low,  usually 
running  less  than  5  feet  in  height.  On  the 
day  of  the  accident  the  plaintiff  was  direct- 
ed by  the  pit  boss  to  engage  temporarily 
in  driving  a  mule  in  one  of  the  entries, 
known  in  the  record  as  the  "first  left  en- 
try." That  is  to  say,  the  cars  were  drawn 
by  a  mule,  and  the  plaintiff  was  required 
to  bring  in  loaded  cars  from  the  miner's 
rooms,  and  to  take  back  empty  cars  for  dis- 
tribution thereto.  According  to  plaintiff's 
evidence,  he  was  not  familiar  with  the 
work,  and  he  entered  some  degree  of  protest 
against  it.  The  pit  boss  assured  him  that 
it  was  a  Aafe  entry,  and  pressed  the  service 
upon  him.  According  to  his  understanding, 
the  mule  presented  some  elements  of  dan- 
ger. She  would  "kick  and  balk."  Because 
of  this  fact,  and  because  of  his  lack  of 
experience,  he  entered  upon  the  work  with 
30  L.R.A.(K.S.) 


some  trepidation,  and  doubtless  with  some 
lack  of  skill.  He  made  two  round  trios 
without  incident,  and  was  engaged  upon  the 
third  when  the  accident  happened.  While 
bringing  in  a  string  of  loaded  cars,  he  was 
caught  between  the  load  and  a  rock  over- 
head, which  protruded  from  the  roof  at  one 
side  of  the  entry  several  inches  lower  than 
the  face  of  the  rock  on  the  other  side  there- 
of. In  his  previous  trips  he  had  necessarily 
passed  this  point  five  times,  but  had  not 
observed  this  condition  of  the  roof.  He  had 
not  passed  under  this  protruding  rock,  but 
had  passed  to  one  side  of  it,  where  the  root 
was  higher.  There  was  sufficient  evidence 
to  go  to  the  jury  on  the  question  of  de- 
fendant's negligence  and  plaintiff's  contrib- 
utory negligence,  and  no  serious  complaint 
is  made  as  to  the  form  of  the  instructions. 
The  jury  returned  a  verdict  for  the  plain- 
tiff for  $150. 

1.  Appellant  complains  because  the  trial 
court  failed  to  instruct  the  jury  on  the 
subject  of  assumption  of  risk.  Appellant 
submitted  to  the  trial  court  three  instruc- 
tions on  the  subject,  which  the  trial  court 
refused.  The  first  of  these  requested  in- 
structions laid  upon  the  plaintiff  the  burden 
of  proving  that  he  did  not  assume  the 
risk  involved  in  passing  through  the  entry 
at  the  place  of  injury.  This  was  clearly 
erroneous  as  an  abstract  proposition.  As- 
sumption of  risk  is  an  affirmative  defense, 
and  the  burden  is  upon  the  defendant  to 
plead  it  and  prove  it.  Assuming  that  the 
other  two  instructions  asked  on  the  subject 
were  correct  as  abstract  propositions  of 
law,  they  were  properly  refused  because 
the  defendant  had  not  pleaded  such  de- 
fense. The  only  reference  to  the  subject 
contained  in  its  answer  is  the  following: 
"Defendant  further  states  that  whatever 
injuries,  if  any,  the  plaintiff  received,  were 
such  as  he  assumed  the  risk  of  in  his  em- 
ployment by  the  company."  The  term  "as- 
sumption of  risk"  has  come  to  be  used  in 
a  twofold  sense.  It  is  often  said  that  an 
employee  assumes  the  ordinary  risk  that  is 
incident  to  his  employment.  This  form  of 
assumption  of  risk  is  often  pleaded  by  de- 
fendants in  personal  injury  cases,  although 
it  is  quite  unnecessary  to  do  so.  Assump' 
tion  of  risk  in  its  true  sense  has  reference 
to  those  risks  arising  out  of  the  negligence 
of  the  master,  when  such  negligence  is 
known  to  the  employee,  and  the  danger 
therefrom  appreciated  by  him.  In  the  first 
form  herein  indicated,  a  specific  pleading 
of  assumption  of  risk  of  the  ordinary  dan- 
gers incident  to  an  employment  is  a  mere 
amplification  of  the  general  denial,  and  adds 
nothing  to  it  in  a  legal  sense.  In  the  sec- 
ond form  herein  indicated,  it  is  an  affirma- 
tive defense,  and  must  be  specifically  .plead- 
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ed  as  such.  Sankey  ▼.  Chicago,  R.  I.  &  P. 
R.  Co.  118  Iowa,  39,  91  N.  W.  820;  Mace 
V.  H.  A.  Boedker  &  Co.  127  Iowa,  731,  104 
N.  W.  475;  Martin  y.  Des  Moines  Edison 
Light  Co.  131  Iowa,  734,  106  N.  W.  359; 
Beresford  t.  American  Coal  Co.  124  Iowa, 
39,  70  L.R.A.  256,  98  N.  W.  902.  The  most 
that  can  be  said  of  defendant's  pleading  in 
this  respect  is  that  it  sets  up  an  assump- 
tion of  risk  in  the  first  form.  There  is  no 
suggestion  in  it  that  plaintiff  knew  the  de- 
fect complained  of,  or  that  he  ought  to  have 
known  it,  nor  any  suggestion  that  he  knew, 
or  ought  to  have  known,  of  the  danger  aris- 
ing therefrom.  The  trial  court  therefore 
properly  refused  to  submit  the  issue  to  the 
jury. 

2.  Complaint  is  made  because  the  court 
permitted  the  witness  Coop  to  testify  as 
to  the  duties  of  the  '*pit  committee,"  of 
which  he  was  a  member.  This  witness  had 
made  a  measurement  of  the  height  of  the 
entry  at  the  alleged  place  of  the  accident 
immediately  after  it  happened.  The  tes- 
timony complained  of  was  given  in  expla- 
nation of  the  circumstance  of  measurement. 
He  stated,  in  substance,  that  when  an  acci- 
dent happened  it  was  the  duty  and  "general 
custom"  of  the  pit  committee  to  examine 
the  circumstances  of  the  accident^  and  that 
that  was  how  he  came  to  make  the  par- 
ticular measurement.  The  testimony  was 
purely  explanatory,  and  was,  in  a  sense, 
personal  to  the  witness.  It  was  clearly 
within  the  discretion  of  the  trial  court  to 
permit  it,  and  we  can  see  nothing  in  it  that 
was  in  any  sense  prejudicial  to  the  defend- 
ant. 

There  was  much  inquiry  of  witnesses 
throughout  the  trial  on  the  subject  of  "gen- 
eral custom,"  and  appellant  complains  of  it 
en  masse.  It  is  urged  upon  us  that  proof 
of  "general  custom"  has  become  entirely 
too  common  in  the  trial  of  cases  in  the  "low 
coal"  district.  It  is  urged  in  substance  that 
it  has  become  the  "general  custom"  of  law- 
yers in  personal  injury  cases  in  such  dis- 
trict, to  supply  all  deficiencies  of  evidence 
as  to  real  facts  with  proof  of  some  "gen- 
eral custom."  We  find  nothing  in  this  case 
that  affords  the  appellant  any  just  ground 
of  complaint.  It  was  incumbent  upon  the 
plaintiff  to  show  freedom  from  contributory 
negligence.  The  cross-examination  by  de- 
fendant was  directed  towards  showing  con- 
tributory negligence  on  the  part  of  the 
plaintiff.  As  bearing  upon  this  question, 
the  usual  and  customary  method  of  doinp 
the  work  was  properly  shown.  These  usual 
and  customary  methods  were  often  referred 
to  as  "general  custom."  The  most  that 
can  be  said  is  that  it  presented  a  sliglit 
inaccuracy  in  the  use  of  terms. 

3.  As  bearing  upon  the  customary  meth- 
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ods  obtaining  in  the  mine,  the  plaintiff  pro- 
duced a  written  agreement  said  to  obtain 
between  the  miners  and  operators,  and  iden- 
tified it  by  a  witness  as  being  the  one  '"'m 
force"  at  the  time  of  the  alleged  accident. 
To  this  the  defendant  objected  as  incom- 
petent, immaterial,  and  secondary,  and  the 
mere  conclusion  of  the  witness.  We  eee 
little  materiality  to  the  evidence  com- 
plained of,  and  the  court  might  well  have 
excluded  it  on  that  ground.  On  the  other 
hand,  it  was  plainly  nonprejudicial.  That 
the  defendant  deemed  it  nonprejudicial  is 
indicated  by  the  fact  that  later  in  the  trial 
it  introduced  the  same  agreement  in  evi- 
dence. 

4.  Certain  witnesses  on  behalf  of  plain- 
tiff were  permitted  to  testify  to  his  com- 
plaints of  existing  pain  at  a  time  long  sab- 
sequent  to  the  date  of  the  injury.  It  is 
urged  that  this  was  improper,  and  that  such 
evidence  should  be  confined  to  a  time  ap- 
proximating the  date  of  injury.  Under  our 
previous  decisions,  this  question  is  not  even 
debatable.  Keyes  v.  Cedar  Falls,  107  Iowa, 
509,  78  N.  W.  227;  Hamilton  ▼.  Mendota 
Coal  &  Min.  Co.  120  Iowa,  149,  94  N.  W. 
282;  Taylor  v.  Star  Coal  Co.  110  Iowa,  40, 
81  N.  W.  249. 

5.  One  Martin  was  examined  by  the 
plaintiff,  and  testified  as  to  the  nature  of 
the  duties  which  devolved  upon  a  driver  in 
the  mine.  The  defendant  complains  be- 
cause of  the  refusal  of  the  court  to  permit 
certain  cross-examination.  The  line  of  such 
examination  is  indicated  by  the  following 
question:  "Mr.  Martin,  in  this  class  of 
mines,  it  is  a  matter  of  common  knowledgf 
among  all  the  miners  who  work  in  a  mine 
like  this,  that  these  entries  change  over- 
night, is  it  not  ?"  This  question  was  perti- 
nent and  proper  as  cross-examination.  Ttie 
question,  however,  was  put  by  the  defend- 
ant to  the  witness  as  a  recross-examination 
after  the  plaintiff  had  closed  his  direct  ex- 
amination. There  was  no  claim  of  over^ 
sight  on  the  part  of  the  defendant,  and  no 
reason  stated  why  the  question  was  not 
put  during  the  cross-examination  proper. 
The  plaintiff  was  entitled  to  the  last  word 
with  his  witness.  This  was  the  second  time 
that  the  witness  was  called  to  the  stand. 
The  defendant  had  had  the  privilege  of 
cross-examination  and  recross-examination 
when  the  witness  was  first  called.  He  had 
rested  his  cross-examination  upon  the  sec- 
ond call.  It  was  within  the  proper  discre- 
tion of  the  trial  court  to  terminate  the  ex- 
amination when  it  did. 

6.  Other  points  are  argued  by  counsel, 
but  the  foregoing  are  illustrative  of  them 
all.  We  cannot  take  the  time  to  discuss 
them  in  detail.  The  following  points  in  the 
brief  speak  for  themselves:  "(5)  A  witness 
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should  not  be  allowed  to  answer  a  question 
which  calls  for  an  invasion  of  the  province 
of  the  jury.  .  .  .  (7)  What  the  wit- 
ness himself  would  expect  to  find  is  inad- 
missible. (7^)  It -is  legitimate  cross-ex- 
amination of  an  expert  to  ask  questions 
pertinent  to  the  matter  involved.  (8)  A 
witness  should  not  be  allowed  to  say  a  per- 
son looked  better,  or  that  he  believed  a  per- 
son to  be  more  vigorous,  before  than  after 
an  injury.  (9)  It  is  an  invasion  of  the 
province  of  the  jury  for  a  witness  to  say 
that  there  is  greater  or  less  liability  to  be 
struck  under  certain  conditions.  (10)  It  is 
a  conclusion  that  mules  are  liable  to  take 
to  strangers." 

We  have  no  occasion  to  take  issue  with 
the  appellant  on  any  of  the  foregoing  prop- 
ositions, but  they  present  nothing  decisive 
for  our  consideration.  As  to  the  last-stated 
proposition,  the  complaint  is  that  the  char- 
acter of  the  mule  was  proved  by  "general 
custom."  That  line  of  proof  seems  to  have 
been  acquiesced  in  at  the  trial.  Even  the 
defendant  proved  that  it  takes  some  time 
for  a  driver  to  "get  onto  the  way  of  a 
mule."  Only  one  mule  was  involved  in  this 
particular  case.  The  testimony  was  not 
altogether  harmonious  as  to  what  a  man 
of  ordinary  courage  might  reasonably  ex- 
pect from  her.  Whether  she  should  be 
deemed  a  gentle  mule  or  a  kicking  mule 
would  seem  to  depend  upon  the  point  of 
view.  One  of  defendant's  witnesses  testi- 
fied that  she  was  not  a  kicking  mule,  al- 
though he  had  "seen  her  kick."  Whether 
he  intended  thereby  to  classify  her  as  gen- 
tle or  as  merely  normal  does  not  appear. 
She  was  said  to  be  twenty  years  old,  and 
this  was  deemed  to  be  in  her  favor.  While 
this  lengthened  her  history  and  possibly 
enlarged  her  reputation,  it  tended  to  soften 
her  normal  propensities  and  to  reduce  her 
expectancy.  To  the  plaintiff,  at  least,  she 
seemed  a  present  peril. 

Defendant's  witnesses  contended  that  the 
plaintifT  ought  to  have  taken  his  position 
on  the  "tail  chain"  at  her  heels,  with  one 
hand  upon  her  tail,  and  the  other  upon  the 
front  end  of  the  car.  It  is  said  that  this 
position  enables  the  driver  to  keep  his 
head  below  the  sky  line  of  the  mule's  back, 
and  that  it  is  one  from  which  he  may  be 
easily  dislodged  in  case  of  accident.  But 
the  plaintiff  chose  to  ride  upon  the  "draw- 
bar" in  the  rear  of  the  first  car,  and  pre- 
ferred the  risk  of  unknown  danger  to  that 
which  was  obvious  and  imminent.  His  wit- 
nesses testified  that  this  was  a  proper  place, 
and  in  accord  wth  the  "general  custom.'* 
This  latter  "general  custom"  has  arisen 
somewhat  in  deference  to  the  "general  cus- 
tom" of  mules.  It  is  in  this  wise  that  the 
propensities  of  the  motive  power  have  be- 
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come  involved  in  the  legal  subject  of  "gen- 
eral custom."  This  is  the  concrete  case. 
We  see  no  way  to  apply  it  to  any  legal 
principles  with  entire  safety  to  the  great 
body  of  the  law,  which  might  well  deem  the 
"drawbar"  preferable  to  the  "tail  chain" 
in  such  an  application.  Unique  as  the  sub* 
ject  is,  we  are  disposed  to  the*  opinion  that 
the  evidence  was  generally  competent.  But 
whether  competent  or  incompetent,  it  is 
certain  that  the  defendant  was  not  hurt  by 
it. 

We  find  no  prejudicial  error  in  the  record, 
and  the  judgment  below  is  affirmed.  ^ 

Petition  for  rehearing  denied* 


KANSAS   SUPREME   COURT.' 

S.  L.  CLUTB 

V. 

CHICAGO,   ROCK   ISLAND,   &   PACIFIO 
RAILWAY  COMPANY,  Appt. 

(—  Kan.  — ,  111  Pac.  431.) 

Carrier  —  delay  in  transportation  — 
rignt  of  consignee. 

Notwithstanding  title  may  have  been  re- 
tained by  the  consignor,  the  consignee  of 
goods  may  sue  the  carrier  for  losses  he  has 
sustained  through  the  negligent  delay  in 
their  transmission,'  although  he  /efuses  to 
accept  them  because  not  sooner  delivered. 

(November  6,  1910.) 

Headnote  by  Mason,  J. 

Note.  — -  Right  of  consignee  toho  refuaea 
to  accept  goods  to  maintain  fiction 
for  damages  against  carrier. 

Where  there  has  been  no  rescission  of  the 
sale,  actions  for  conversion  have  been  main- 
tained by  consignees  after  a  refusal  by 
them  to  accept  the  goods  from  the  carrier 
on  the  ground  of  unreasonable  delay,  the 
question  of  the  consignee's  right  to  maintain 
the  action  not  being  raised  or  discussed. 
Chicaero,  R,  I.  &  P.  R.  Co.  v.  Pfeifer,  90  Ark. 
524,  22  L.R.A.(N.S.)  1102,  119  S.  W.  642; 
Chesapeake  &  0.  R.  Co.  v.  Saulsbury,  126  Ky. 
179,  12  L.R.A.(N.S.)    431,  103  8.  W.  264. 

And  in  Baumann  v.  New  York,  N.  H. 
&  H.  R.  Co.  35  Misc.  223,  71  N.  Y.  Sunp. 
032,  where  goods  delayed  in  transit  had  be- 
come worthless  from  negligent  exposure 
to  moisture,  after  the  consignee  had  refused 
to  receive  them,  he  was  allowed  to  recover, 
his  right  to  sue  not  being  questioned. 

And  the  refusal  of  a  consi^ee  through  a 
mistake  as  to  the  identity  of  the  shipment, 
to  receive  goods,  the  title  to  which  passed 
to  him  on  delivery  to  the  carrier,  will  not 
preclude  his  maintainincj  an  action  against 
the  carrier  for  a  wrongful  refusal  to  subse- 
quently make  a  delivery,  where  the  goods 
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APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Clark  County 
in  plaintiff's  .  favor  in  an  action  brought 
to  recover  damages  for  losses  alleged  to 
have  resulted  from  defendant's  failure 
promptly  to  transport  and  deliver  certain 
goods  tendered  it  for  transportation.  Af- 
firmed. * 

The  facts  are  stated  in  the  opinion. 
.  Messrs.  M.  A.  Low  and  Paul  £.  Walk- 
er, for  appellant: 

The  plaintiff,  not  being  a  party  to  the 
contract,  cannot  recover  from  the  carrier 
for  any  damage  he  may  have  sustained  on 
account  of  the  breach  of  the  contract  be- 
tween the  railway  company  and  the  con- 
signor, as  such  damages  cannot  be  the  nat- 
ural consequence  of  the  alleged  breach. 

Winterbottom  v.  Wright,  10  Mees  &  W. 
109;  Thomas  v.  Winchester,  6  N.  Y.  407, 
57  Am.  Dec.  455;  Matheson  v.  Southern  R. 
Co.  79  S.  C.  155,  60  S.  E.  437;  Benjamin, 
Sales,  §  693;  24  Am.  &  Eng.  Enc.  Law,  p. 
1050;  McNeal  v.  Braun,  53  N.  J.  L.  617, 
26  Am.  St.  Rep.  441,  23  Atl.  687;  Neimeyer 
Lumber  Co.  v.  Burlington  &  M.  River  R.  Co. 
54  Neb.  321,  40  L.  R.  A.  534,  74  N.  W.  670; 
Detroit  Southern  R.  Co.  v.  Malcomson,  144 
Mich.  172,  115  Am.  St.  Rep.  390,  107,  N.  W. 
915. 

If  any  liability  could  be  charged  to  the 
carrier,  the  measure  of  damages  for  the 
unreasonable  delay  was  the  difference  be- 
tween the»  market  value  of  the  machines  at 


the  time  and  place  they  should  hare  been 
delivered  and  the  market  value  at  the  time 
and  place  they  were  actually  delivered. 

Kansas  P.  R.  Co.  v.  Reynolds,  8  Kan. 
623 ;  Missouri  P.  R.  Co.  v.  McGrath,  3  Kan. 
App.  220,  44  Pac.  39;  Lee  v.  St.  Louis, 
L  M.  &  S.  R.  Cd.  136  N.  C.  533,  48  S.  K. 
809;  Lewark  v.  Norfolk  &  S.  R.  Co.  137  N. 
C.  383,  49  S.  E.  882;  McKerrall  v.  Atlantic 
Coast  Line  R.  Co.  76  S.  C.  338,  56  S.  E, 
965;  Illinois  C.  R  Co.  v.  Hopkinsville  Can- 
ing Co.  132  Ky.  578,  116  S.  W.  758;  Tiller 
&  Smith  V.  Chicago,  B.  &  Q.  R.  Co.  142 
Iowa,  309,  120  N.  W.   672. 

In  order  for  damages  to  be  recoverable 
upon  the  breach  of  a  contract,  they  must 
be  the  direct  and  proximate  result  of  the 
wrong  complained  of.  Damages  which  are 
remote  and  speculative  cannot  be  recovered. 

Walrath  v.  Whittekind,  26  Kan.  482; 
Macy  V.  Peach,  2  Kan.  App.  575,  44  Pac. 
087;  Paola  Gas  Co.  v.  Paola  Glass  Co.  56 
Kan.  614,  54  Am.  St.  Rep.  598,  44  Pac. 
621;  Sherman  Center  Town  Co.  v.  Leonard, 
46  Kan.  354,  26  Am.  St.  Rep.  101,  26  Pac 
717;  Central  Coal  &  Coke  Co.  v.  Hartman, 
49  C.  C.  A.  244,  111  Fed.  96;  DeFord  v. 
Maryland  Steel  Co.  51  C.  C.  A.  59,  113  Fed. 
72;  Iron  City  Toolworks  v.  Welisch,  63  C. 
C.  A.  245,  128  Fed.  693;  Howard  v.  Still- 
well  &  B.  Mfg.  Co.  139  U.  S.  199,  35  L.  ed. 
147,  11  Sup.  Ct.  Rep.  500;  8  Am.  &  Eng. 
Enc.  Law,  p.  616;  Pollock  v.  Gantt,  69  Ala. 
373,  44  Am.  Rep.  519. 


were  still  in  their  hands;  and  there  can  be  ^ 
no  question  as  to  the  right  of  such  con- 
signee to  maintain  the  action.     Bacharach 
V.  Chester  Freight  Line,  133  Pa.  414,  19  Atl. 
409. 

But  where  the  consignee  has  refused  to  ac- 
cept goods  shipped  on  his  approval,  it  has 
been  held  that  he  cannot  maintain  an  ac- 
tion against  the  carrier  for  their  loss  whiln 
they  were  being  returned  to  the  consignor. 

Thus  in  Gurwitz  v.  Weir,  127  App.  Div. 
352,  111  N.  Y.  Supp.  557,  where  a  consignee 
received  goods  by  express  for  inspection, 
with  the  privilege  of  returning  them  if  they 
did  not  suit,  it  was  held  that  he  could  not 
maintain  an  action  against  the  carrier  for 
their  loss,  where  he  returned  them;  since 
he  was  not  the  owner. 

And  the  same  holding  was  made  in  Na- 
than V.  Missouri  P.  R.  Co.  135  Mo.  App. 
46.  115  S.  W.  496,  where  the  consignee  had 
refused  to  accept  goods  because  they  were 
not  what  he  ordered,  and  had  reshipped 
them  to   the  consignor. 

And  where  goods  were  shipped  to  a  con- 
signee who  was  not  bound  to  receive  thera 
unless  they  conformed  with  certain  condi- 
tions, the  consignor  was  held  to  have  a 
right  of  action  against  the  carrier  for  negli- 
gence, where  the  consignee  did  not  accept 
the  goods  because  of  damage  resulting  from 
the  carrier's  negligence.  Chicago  &  E.  I.  R. 
Co.  V.  Boges,  134  111.  App.  348.  The  court 
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said:  "The  corn  having  failed  to  come  up 
to  grade  at  Nashville,  and  tlie  purchaser 
not  asserting  any  rights  under  his  contract 
of  purchase  and  bill  of  lading,  which  ap- 
pellee had  indorsed  and  delivered  to  it,  the 
sale  was  never  consummated,  and  the  right 
of  action  for  damages  against  the  party  re- 
sponsible  therefore  is  in  appellee." 

And  where  a  consignee  refused  to  receive 
goods  sold  on  credit,  on  the  ground  of  un- 
reasonable delay,  which  ground  was  not  well 
taken,  and  the  consignor  when  communi- 
cated with  by  the  carrier  ordered  the  ship- 
ment returned  to  him,  it  was  held  that  the 
consignee  could  not  maintain  an  action  of 
conversion  against  the  carrier,  there  being 
no  act  in  defiance  of  his  right  or  any  exer- 
cise of  dominion  over  the  goods  to  his  ex- 
clusion. Stafsky  v.  Southern  R.  Co.  143 
Ala.  272,  39  So.  132. 

For  a  note  on  right  of  consignee  aa 
against  carrier  to  reject  consignment  of 
freight  for  delay  in  transportation,  see 
Chesapeake  &  0.*R.  Co.  v.  Saulsberry,  12 
L.R.A.(N.S.)    431. 

And  for  a  note  on  the  right  of  agent, 
factor,  broker,  or  commission  merchant  to 
whom  goods  are  consigned  for  sale,  to  main- 
tain action  against  a  common  carrier  for 
damage  to  or  loss  of  goods  during  transit, 
see  Grinnell-Collins  Co.  v.  Chicago,  M.  &  St. 
P.  R.  Co.  26  L.R.A.(N.S.)  437.   •  J.  T.  W. 
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If  the  plaint i  IT  wished  to  regulate  the 
receipt  of  his  machines  by  the  preferences  of 
certain  persons  with  whom  he  liad  been 
negotiating,  this  fact  should  have  been 
brought  to  the  attention  of  the  carrier  at 
the  time  the  shipment  was  made,  and  in 
the  absence  of  such  action  the  special  dam- 
ages suffered  by  reason  of  the  peculiar  con- 
ditions   cannot    be    recovered. 

8  Am.  &  Eng.  Enc.  Law,  pp.  557,  596; 
Buffalo  Barb  Wire  Co.  v.  Phillips,  64  Wis. 
338,  25  N.  W.  208;  Thomas,  B.  &  \V.  Mfp;. 
Co.  v.  Wabash,  St.  L.  &  P.  R.  Co.  62  Wis. 
642,  51  Am.  Rep.  725,  22  N.  W.  827. 

If  damages  other  than  the  difference  in 
the  market  value  at  the  time  when  they 
should  have  been  delivered  and  the  time 
when  they  were  delivered  are  demanded, 
the  special  character  of  such  damages  must 
be  shown  by  both  the  pleadings  and  the 
evidence  to  be  such  as  were  contemplated 
by  both  parties  when  the  property  was  re- 
ceived   for    shipment. 

Houston  &  T.  C.  R.  Co.  v.  Brown,  33  Tev. 
Civ.  App.  237,  76  S.  W.  580;  Illinois  C.  R. 
Co.  V.  Johnson,  116  Tenn.  624,  94  S.  W.  600. 

Special  damages  on  account  of  loss  aris- 
ing from  failure  to  deliver  goods  within  a 
reasonable  time  cannot  be  recovered  except 
upon  allegation  and  proof  that  the  railway 
company  had  notice  of  the  special  circum- 
stances at  the  time  of  the  shipment. 

Strange  v.  Atlantic  Coast  Line  R.  Co. 
77  S.  C.  182,  57  S.  E.  724;  McKerrall  v. 
Atlantic  Coast  Line  R.  Co.  supra;  Kolb  v. 
Southern  R.  Co.  81  S.  C.  536,  62  S.  E.  872; 
Matheson  v.  Southern  R.  Co.  supra;  Lee  v. 
St.  Louis,  I.  M.  &  S.  R.  Co.  and  Lewark  v. 
Norfolk  &  S.  R.  Co.  supra;  American  Exp. 
Co.  v.  Jenninpra,  80  Miss.  329,  109  Am.  St. 
Rep.  708,  38  So.  374;  Crutcher  v.  Choctaw, 
O.  &  G.  R.  Co.  74  Ark.  358,  85  S.  W.  770; 
Traywick  v.  Southern  R.  Co.  71  S.  C.  82, 
110  Am.  St.  Rep.  563,  50  S.  E.  549;  Wesner 
&  W.  Mfcf.  Co.  v.  Atlantic  Coast  Line  R.  Co. 
71  S.  C.  211,  50  S.  E.  789;  Hlinois  C.  R.  Co. 
v.  Hopkinsville  Canninir  Co,  supra;  Patter- 
son V.  Illinois  C.  R.  Co.  123  Ky.  783,  97 
S.  W.  426;  Choctaw  &  M.  R.  Co.  v.  Walker, 
71  Ark.  571,  76  S.  W.  1058;  3  Hutchinson, 
Carr.  1367;  Baldwin  v.  United  States  Teleg. 
Co.  45  N.  Y.  744,  6  Am.  Rep.  165,  3  Mor. 
Min.  Rep.  70;  1  Sutherland,  Damages,  3d 
ed.  §  45. 

Messrs.  F.  C.  Price  and  J.  B.  Hayes 
for   appellee. 

Mason,  J.,  delivered  the  opinion  of  the 
court : 

S.  L.  Clute,  an  implement  dealer,  ordered 
several  harvesting  machines  of  the  manu- 
facturer, and  they  were  shipped  from  Wi- 
chita to  Minncola,  consigned  to  him,  over 
the  Rock  Island  railroad.  He  claimed  that 
30  L.R.A.(N.S.)  08 


there  was  an  unreasonable  delay  in  their 
transportation,  and  that  they  arrived  too 
late  to  serve  the  purpose  for  which  they 
were  ordered,  namely,  for  sale  during  the 
harvesting  season  upon  orders  already  tak- 
en. He  refused  to  receive  them,  and  sued 
the  railroad  company  for  the  profits  he 
would  have  made  by  selling  them  if  they 
had  arrived  in  time.  He  recovered,  and  the 
defendant  appeals. 

The  appellant  claims  that  under  the  evi- 
dence the  plaintiff  bought  the  machines 
with  the  understanding  that  the  manufac- 
turer was  to  make  delivery  at  Minneola; 
that  therefore  the  title  remained  in  the 
shipper,  and,  as  the  plaintiff  refused  to  re- 
ceive them,  he  never  acquired  any  interest 
in  the  property,  and  cannot  maintain  the 
action.  The  abstract  does  not  clearly  show 
a  retention  of  title  by  the  shipper.  Ordi- 
narily the  right  of  action  for  delay  or  dam- 
ages is  in  the  consignee.  -6  Cyc.  Law  & 
Proc.  pp.  610,  611.  In  Savannah,  F.  &  W. 
R.  Co.  v.  Commercial  Guano  Co.  103  Ga. 
590,  593,  30  S.  E.  555,  556,  it  was  held 
that  where,  by  reason  of  injury  to  the 
goods  in  transit,  the  consignee  refuses  to 
receive  them,  the  consignor  may  sue;  but 
this  does  not  negative  the  right  of  the  con- 
signee to  recover  for  any  loss  on  his  part. 
The  court  said:  "In  the  event  of  liability 
by  the  carrier,  the  only  question  which  re- 
mains for  determination  is  whether  or  not 
the  plaintiff,  who  sues,  has  been  damaged, 
and,  if  so,  to  what  extent."  Much  arti- 
iicial  and  technical  reasoning  has  been  em- 
ployed to  determine  the  proper  plaintiff  in 
an  action  of  this  sort.  The  consignor  has 
been  allowed  to  recover  for  the  benefit  of 
the  consignee  (6  Cyc.  Law  &  Proc.  p.  513, 
note  91),  and  the  consignee  for  the  benefit 
of  others  having  an  interest  (6  Cyc.  Law  & 
Proc.  p.  511,  note  84).  These  refinements 
are  not  in  harmony  with  the  spirit  of  the 
Code.  Neither  the  consignor  nor  the  con- 
signee can  be  said  to  be  a  stranger  to  the 
transaction.  The  carrier  has  notice  of  the 
interest  of  each,  and,  if  either  suffers  an 
injury  through  its  fault,  he  should  be  per- 
mitted to  obtain  redress  in  his  own  name 
in  Ji  direct  action  against  the  wrongdoer. 
This  is  the  effect  of  the  decision  in  Mis- 
souri P.  R.  Co.  V.  Peru-Van  Zandt  Imple- 
ment Co.  73  Kan.  295,  6  L.R.A.(N.S.)  1058, 
117  Am.  St.  Rep.  468,  85  Pac.  408,  87  Pac. 
80,  9  A.  &  E.  Ann.  Cas.  790,  where  it  was 
held  that  an  agent  to  whom  his  principal 
sent  goods  for  sale  might  recover  for  his 
commissions  lost  through  the  negligent  de- 
lav  of  the  carrier. 

It  is  contended  that  the  measure  of  dam- 
ages for  delay  in  the  delivery  of  goods  by  a 
carrier  is  necessarily  the  difference  between 
their    value    when    actuallv    delivered    and 
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what  they  would  have  been  worth  upon 
seasonable  delivery.  This  is  the  usual,  but 
not  the  universal,  rule.  "In  addition  to 
this  difference  in  market  value,  the  car- 
rier will  be  liable  also  for  such  other  and 
incidental  damages  as  naturally  and  proxi- 
mately flow  from  the  delay,"  3  Hutchin- 
son, Carr.  3d  ed.  §  1366.  It  is  also  argued 
that  the  damages  here  recovered  were  too 
remote,  and  could  not  have  been  anticipated 
by  the  carrier.  The  same  contention  was 
made  under  substantially  similar  circum- 
stances in  Missouri  P.  R.  Co.  v.  Peru-Van 
Zandt  Implement  Co.  supra,  and  held  un- 
tenable. 

The  trial  court  required  a  remittitur 
from  the  verdict  rendered;  but  the  excess 
was  not  of  such  an  amount  or  character 
as  to  show  passion  or  prejudice,  and  did 
not  require  a  new  trial. 

Although  the  orders  taken  by  the  plain- 
tiff for  the  machines  were  not  uncondition- 
al, the  evidence  justified  submitting  to  the 
jury  whether  his  sales  were  lost  by  the  un- 
reasonable delay  of  the  defendant,  and  the 
verdict  is  conclusive  on  those  points. 

The  judgment  is  affirmed. 

All  the  Justices  concur: 


MICHIGAN  SUPREME  COURT. 

GOODFELLOW  TIRE  COMPANY 

V. 

MYRTLE  P.  HURLBUT,  Park  and  Boule- 
vard Comr. 

(—  Mich.  — ,  128  N.  W.  410.) 

HIg:hway  —  power  to  forbid  use. 

Since  owners  of  property  abutting  on  a 
highway  have  the  absolute  right  of  access 
thereto,  a  statute  empowering  commission- 
ers to  make  reasonable  rules  and  regula- 
tions concerning  the  use  of  a  boulevard,  and 
providing  that  no  connections  therewith 
shall  be  allowed  without  a  permit  from  the 
commissioners,  does  not  authorize  the  re- 
fusal of  a  permit. 

(November  11,  1910.) 

CERTIORARI  to  the  Circuit  Court   for 
Wayne  County  to  review  a  judgment 
denying  a  petition  for  mandamus  to  compel 
the  issuance  of  a  permit  to  allow  relator 
to    construct   a    driveway    connecting    the 
roadway  of  the  boulevard  with  his  premises. 
Mandamus  awarded. 
The  facts  are  stated  in  the  opinion. 
Messrs.  May  &  Dingeman,  for  relator : 
An    abutting    owner    has    two    distinct 
kinds  of  rights  in  the  street, — the  public 
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one,  which  he  enjoys  in  common  with  other 
citizens,  and  private  rights,  which  arise 
from  his  ownership  of  contiguous  prop- 
erty. Among  the  private  rights  are:  The 
right  of  free  and  unimpeded  ingress  and 
egress  to  and  from  his  property  for  him- 
self and  animals  and  goods  .  .  .  and 
the  right  to  have  the  street  kept  open  and 
continued  as  a  public  street  for  the  benefit 
of  his  contiguous  property. 

28  Cyc.  Law  &  Proc.  pp.  856,  863. 

Respondent's  refusal  to  grant  the  permit 
deprived  the  owner  of  the  ordinary  use  of 
his  property,  and  this  under  the  law  ifc,  un- 
questionably a  taking  for  which  compensa- 
tion must  be  made. 

Ran  son  v.  Sault  Ste.  Marie,  143  Mich. 
668,   15   L.R.A.(N.S.)    49,   107  N.  W.    439. 

Messrs.  P.  J.  M.  Hally,  for  respondent: 

It  was  the  intention  of  the  legislature 
to  permit  the  park  and  boulevard  system 
of  the  city  to  be  used,  not  for  business, 
but  for  pleasure,  and  to  be  preserved  aa 
such  for  the  use  and  enjoyment  of  the 
public. 

McQuillin,  Mun.  Ord.  §  520;  Randall  v. 
Evening  News  Asso.  101  Mich.  566,  60  N. 
W.  301 J  Howe  V.  Lowell,  171  Mass.  575, 
61  N.  E.  636;  West  Chicago  Park  v.  Farber, 
171  ni.   146,  49  N.  E.  427. 

The  city  holding  this  land  does  so,  not 

Note,  —  Right  of  ahutHng  owner  to  join 
His  land  to  street  hy  driveway  or 
toalJc. 

This  note  does  not  discuss  the  right  of  a 
municipality  to  cut  ofT  or  render  difficult 
access  to  and  from  his  land  by  an  abutting 
owner  by  a  change  of  grade,  nor  his  right 
to  compel  the  municipality  to  make  the 
connection  of  his  land  with  the  traveled 
part  of  the  highway,  but  is  confined  to  the 
right  of  abutting  owner  himself  to  make  the 
connection. 

As  to  right  of  abutting  owner  to  con- 
tinue enjoyment  of  pass  way  across  high- 
way, see  note  to  Snively  v.  Washington  Twp. 
12L.R.A.{N.S.)  918. 

In  addition  to  the  general  right  to  use  the 
highway  which  he  possesses  in  common  with 
the  rest  of  the  public,  the  owner  of  land 
abutting  on  a  highway  has  a  special  right 
or  easement  of  access  to  and  from  his  land, 
of  which  he  cannot  be  deprived  without  just 
compensation. 

It  follows  that  he  has  a  right  to  con- 
struct a  driveway  or  other  suitable  approach 
in  front  of  his  premises,  from  his  land  to 
the  traveled  part  of  the  highway,  if  done 
in  such  a  way  as  not  to  interfere  with  the 
rights  of  the  public^ 

Thus,  it  was  held  in  Highwav  Comrs.  v. 
Ely,  64  Mich.  173,  19  N.  W.  940,  that  an 
abutting  owner  ''has  a  right  of  access  to  the 
public  street,  and,  if  necessary  for  him  to 
reach  the  traveled  part,  he  has  the  right  to 
bridge  a  ditch  or  construct  a  grade  for  that 
purpose;  but  in  doing  so  he  has  no  right 
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as  an  agency  of  the  state,  but  in  its  cor- 
porate, individual  capacity,  having  private 
rights  which  the  people  have  a  constitu- 
tional right  to  enjoy  undisturbed. 

Thompson  v.  Moran,  44  Mich.  602,  7  N. 
W.  180. 

The  commissioner's  discretion  in  the 
premises  should  not  be  disturbed  by  the 
extraordinary  writ  of  mandamus. 

Abrey  v.  Livingstone,  95  Mich.  181,  64 
N.  W.  714. 

Mr.  J.  J.  Speed,  also  for  respondent: 

The  legislature  had  power  to  provide 
for  the  laying  out  of  the  boulevard,  -to 
provide  for  its  improvement,  and  to  regu- 
late and  limit  its  use. 

Com.  ▼.  Davis,  162  Mass.  510,  26  L.R.A. 
712,  44  Am.  St.  Rep.  389,  39  N.  E.  113; 
McCormick  v.  South  Park,  150  111.  516,  37 
N.  E.  1075;  Brooklyn  Park  v.  Armstrong, 
46  N.  Y.  234,  6  Am.  Rep.  70;  Detroit  Citi- 
zens' Street  R.  Co.  v.  Detroit,  110  Mich. 
384,  35  L.R.A.  859,  64  Am.  St.  Rep.  350,  68 
N.  W.  304;  Scovel  v.  Detroit,  146  Mich.  93, 
109  N.  W.  20. 

Mandamus  will  not  ordinarily  issue  to 
compel  the  performance  of  an  act  within 
the  discretion  of  an-  officer,  and  this  is 
especially  so  when  the  duty  of  the  officer 


requires  an  investigation  and  determination 
of  facts. 

People  ex  rel.  Horn  ▼.  Wayne  Circuit 
Judge,  39  Mich.  15;  Sheldon  v.  Stewart- 
43  Mich.  574,  5  N.  W.  1067. 

Moore,  J.,  delivered  the  opinion  of  the 
court : 

The  relator  is  a  Michigan  corporation, 
whose  principal  business  is  that  of  filling 
automobile  tires  with  a  composition  claimed 
to  render  them  puncture  proof.  It  also 
sells  and  handles  automobile  accessories. 
It  is  the  owner  of  the  north  95  feet  of  the 
easterly  100  feet  of  lots  2  and  3,  and  the 
southerly  5  feet  of  lot  1,  of  Frisbee  & 
Fpxen's  subdivision  of  part  of  fractional 
section  31.  These  lots  are  at  the  comer  of 
the  boulevard  and  Woodward  avenue  in  the 
city  of  Detroit.  Lots  1,  2,  and  3  front  upon 
Woodward  avenue.  On  the  front  100  feet 
of  the  lots  a  block  of  stores  three  stories 
high  is  erected;  at  the  rear  of  said  stores, 
and  between  them  and  the  alley,  the  rela- 
tor is  erecting  a  two-story  building  for  the 
purpose  of  carrying  on  its  business.  Its 
property  fronts  on  the  boulevard.  It  ap- 
plied to  the  respondent  for  a  permit  to 
give  access  to  its  building  to  and  from  the 


to  wilfully  obstruct  such  ditch  or  highway, 
his  rights  as  a  private  landowner  being 
subordinate  to  the  public  right  of  construct- 
ing and  keeping:  the  highways  in  repair." 

So,  also,  in  Sandpoint  v.  Dovlc,  14  Idaho, 
749,  17  L.R.A.(N.S.)  497,  95  Pac.  945,  where 
a  municipality  erected  a  bridge  450  feet 
long  across  a  small  stream  25  feet  wide  and 
the  adjacent  ravine  or  depression  in  the 
natural  surface  of  the  ground,  and  sucli 
bridge  was  of  a  height  of  20  feet  from  the 
ground  at  the  place  where  it  passed  along- 
side the  lot  of  an  abutting  property  owner 
located  in  the  ravine,  it  was  held  tliat  the 
municipality  was  without  the  power  and 
authority  unqualifiedly  to  prohibit  and  deny 
the  property  owner  the  right  to  erect  a 
platform  on  his  own  lot  to  such  lieic^ht  as 
to  enable  him  to  go  from  his  build ingf  to 
the  bridge,  and  to  connect  such  platform 
with  the  bridge  by  proper  and  substantial 
railings,  and,  by  such  means  and  in  such 
manner,  exercise  the  right  of  ingress  and 
egress. 

And  in  Metcalf  v.  Boston,  158  Mass.  284, 
33  N.  E.  586,  where  the  street  commission- 
ers and  city  council  had  laid  out  a  street 
200  feet  wide,  but  graded  a  width  of  only 
60  feet  in  the  center,  in  an  action  of  man- 
damus brought  by  abuttincj  landowners  to 
require  the  city  to  grade  the  street  and  fit 
it  for  travel  through  its  entire  width,  the 
court  said:  "It  is  contended  that  the  abut- 
ting landowners  have  a  right  to  require  the 
construction  of  the  road  up  to  the  lines  of 
their  lots  for  convenience  of  access.  Un- 
doubtedly, they  have  a  right  of  access  to 
the  road  from  their  lots;  but  roads  are  con- 
structed for  the  use  of  the  public,  and 
30  L.RJl.(N.S.) 


there  is  no  law  requiring  cities  and  towns 
to  construct  approaches  from  the  houses  or 
lots  of  adjacent  landowners  to  the  trav- 
eled part  of  the  way,  or  to  grade  and  con- 
struct the  way  up  to  the  lines  of  the  lots, 
to  enhance  the  value  of  the  property.  If  the 
construction  of  the  road  in  a  reasonable  way 
for  public  use  will  be  likely  to  make  access 
to  the  road  from  a  neighboring  lot  difficult, 
and  to  require  a  large  expenditure  on  the 
part  of  the  owner  in  the  construction  of  a 
passageway,  that  will  be  taken  into  account 
in  assessing  the  damages.  The  petitioners 
in  the  present  case  own  the  fee  of  the  street 
to  the  center  opposite  their  land,  and  they 
have  a  right  to  make  for  themselves  .drive- 
ways to  the  wrought  part  of  the  street  in 
any  reasonable  way  which  does  not  inter- 
fere with  the  use  of  the  street  by  the  pub- 
lic." This  language  was  quoted  and  ap- 
proved in  Atty.  Gen.  ▼.  Boston,  186  Mass. 
209,  71  N.  E.  '674. 

But  the  owner  of  land  abutting  on  a 
highway,  in  order  to  reach  the  traveled  part 
of  the  road,  can  use  only  that  part  of  the 
highway  in  front  of  his  own  land,  and  has 
no  right  to  construct  and  grade  a  driveway 
in  front  of  his  neighbor's  land,  though 
within  the  limits  of  the  highway,  and 
though,  owing  to  a  steep  declivity  in  front 
of  his  own  land,  it  was  reasonably  neces- 
sary for  him  to  take  such  diagonal  course 
in  order  to  obtain  convenient  and  safe  ac- 
cess to  the  traveled  part  of  the  highway; 
and  if  he  should  attempt  to  do  so,  he  would 
become  a  trespasser  on  his  neighbor's  land. 
Burr  V.  Stevens,  90  Me.  600,  38  Atl.  647. 
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boulevard  by  means  of  two  driveways. 
The  commissioner  having  denied  the  appli- 
cation for  permission  to  construct  the  drive- 
ways, a  petition  for  a  writ  of  mandamus 
was  filed  in  the  court  below,  and,  on  denial 
of  this  petition,  the  cause  was  brought  to 
this  court  by  certiorari. 

The  claim  of  the  respondent  is  stated  by 
his  counsel  as  follows  (we  quote  from  the 
brief)  :  "The  respondent  further  says  in  his 
answer  that,  under  the  statute  relating  to 
said  office  of  commissioner  of  parks  and 
boulevards  of  said  city  of  Detroit,  and  to 
the  parks  and  boulevards  of  said  city,  he 
submits  Lc  has  the  sole  charge  and  manage- 
ment and  control  of  said  parks  and  boule- 
vards, and  of  the  improvements  and  main- 
tenance thereof,  and  he  avers  it  was  and  is 
within  his  exclusive  judgment  and  discre- 
tion, as  to  whether  a  permit  should  be  is- 
sued for  the  construction  of  said  driveway, 
and,  in  the  exercise  of  such  judgment  and 
discretion,  he  refused  to  issue  a  permit 
therefor.  This  respondent  respectfully  sub- 
mits that  this -court  has  no  jurisdiction  to 
control  the  exercise  of  the  discretion  of 
this  respondent,  to  command  him,  as 
against  his  judgment  in  the  premises,  to 
issue  permits  for  the  construction  of  drive- 
ways on  said  boulevard,  or  determine  when, 
how,  or  where  said  driveways  shall  be 
made;  and  he  makes  this  submission  as 
in  the  nature  of  a  demurrer  to  said  peti- 
tion." 

One  of  the  counsel  for  respondent  says  in 
his  brief  that  "almost  this  identical  ques- 
tion here  contended  for  was  presented  to 
this  court  in  a  case  which  is  entitled  Abrcy 
▼.  Livingstone,  95  Mich.  181,  54  N.  W.  714. 
The  jurisdiction  of  the  commissioner  in  that 
case  and  in  this  is  similar,  and  the  act 
there  construed  is  the  act  here  under  con- 
sideration. Abrey  desired  to  have  ingress 
and  egress  from  the  land  under  the  control 
of  the  park  commissioners  to  his  land  which 
abutted  upon  its  holdings,  and  his  right  for 
that  purpose  was  denied."  An  examination 
of  that  case  will  show  that  the  act  which 
was  construed  was  not  the  one  before  us 
now,  but  was  act  No.  391,  I^cal  Acts  1879. 
In  disposing  of  the  case  Justice  Long, 
speaking  for  the  court,  said,  in  part,  as 
follows:  "The  complainants  filed  their  bill 
in  the  Wayne  circuit  court  in  chancery, 
setting  up  that  they  are  the  owners  of  the 
lands  adjacent  to  these  strips,  and  have  a 
frontage  thereon.  They  procured  their  ti- 
tles to  these  lands  after  Kantcr  and  wife 
deeded  the  approach  to  the  bridge  to  the 
city,  and  now  claim  that  such  approach  is 
in  its  entire  width  a  public  street,  through 
which  they  have  the  right  of  ingress  and 
egress  from  their  lands.  It  is  claimed  by 
the  defendants  that  it  is  their  intention 
30  L.R.A.(N.S.) 


to  ornament  these  strips  outside  of  the 
walks,  and,  to  prevent  encroachments  there- 
on, to  erect  necessary  fences  or  walls  along 
the  outer  sides. of  the  same.  The  complain- 
ants seek  by  their  bill  to  enjoin  the  de- 
fendants from  erecting  and  maintaining 
these  fences  or  walls.  Defendants  claim 
that  these  pieces  of  land  are  not  a  part  of 
the  public  highway,  but  that  the  city  may 
devote  them  to  the  purposes  of  a  park, 
and  shut  off  the  approaches  from  either 
side.  Complainants'  bill  was  dismissed  in 
the  court  below,  and  they  appeal.  It  is 
contended  by  counsel  for  complainants  that 
these  parcels  of  land  have  always  been  re- 
garded throughout  their  entire  width  by 
the  common  council  and  the  board  of  public 
works  as  a  street;  that  the  strip  of  land 
from  Jefferson  avenue  to  the  river  was  pur- 
chased for  the  purpose,  and  no  other,  of  an 
approach  to  the  bridge  and  a  continuation 
or  extension  of  the  boulevard  to  the  bridge. 
This  piece  of  land  was  purchased  by  tlie 
city  under  the  power  granted  by  the  above- 
named  let."  The  court  held  in  that  case, 
with  the  defendant,  that  the  land  had  never 
been  a  highway,  and  sustained  the  conten- 
tion of  the  city.  The  boulevard  was  called 
into  existence  by  virtue  of  act  No.  374, 
Local  Acts  1879.  When  the  boulevard  was 
established,  much  of  it,  including  the  land 
now  belonging  to  the  relator,  was  in  the 
country  outside  of  the  city  limits.  Section 
10  of  the  act  gave  to  the  commissioners  the 
following  powers:  "To  adopt  plans,  for  con- 
structing, laying  out,  improving,  ornament- 
ing, and  beautifying  the  said  boulevard,  and 
sliall  have  a  supervisory  and  superintending 
control  of  the  execution  of  such  plans. 
They  shall  also  have  a  like  control  and 
management  of  the  maintenance  and  care 
of  the  said  boulevard,  and  shall  hnve  power 
to  make  all  reasonable  rules  and  regula- 
t;c"<^  concerning  the  use  of  said  boulevard, 
and  for  the  protection  of  the  same."  Sec- 
tion 14  of  the  act  reads:  "Whenever  the 
said  boulevard,  or  any  part  thereof,  shall 
be  opened,  either  by  grant  or  conveyance,  or 
by  proceedings  in  inxiium,  the  same  shall, 
under  such  reasonable  rules  and  regulations 
as  shall  be  adopted  by  the  said  board  of 
boulevard  commissioners,  be  common  and 
public,  for  the  uses  and  purposes  of  such 
boulevard." 

After  the  city  limits  were  extended  so 
as  to  take  in  the  boulevard,  legislation  was 
had  to  meet  the  new  conditions.  The  re- 
spondent is  the  successor  of  the  previous 
commissioners.  The  act  of  1879  was  amend- 
ed May  24,  1895,  and  May  4,  1901.  JJy  the 
act  of  1895  (Acts  1895,  No.  436),  numerous 
detailed  provisions  were  added  further 
regulating  or  empowering  the  commission- 
ers to  regulate  the  use  of  the  parks  and 
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boulevards.  For  example,  prohibiting  the 
bringiiig  or  the  driving  of  animals,  except- 
ing horses,  in  the  parks  and  boulevards; 
limiting  the  rate  of  speed,  restraining  the 
use  of  footpaths,  grass  plats,  and  other 
portions  thereof,  excepting  upon  carriage 
drives,  by  vehicles;  preventing  the  obstruc- 
tion of  roadways,  the  injuring  of  property, 
the  destruction  of  or  interference  with 
plants,  trees,  grass,  etc.  Heavy  traffic  was 
forbidden  excepting  where  there  was  no 
alley  in  rear,  and  then  only  to  the  nearest 
cross  street.  Funeral  and  other  processions 
were  prohibited,  as  was  also  the  playing  of 
games  and  the  speeding  of  horses,  except- 
ing at  places  designated  by  the  commission- 
er. The  act  of  1901  (Acts  1901,  No.  417) 
provided  for  a  single  commissioner  of  parks 
and  boulevards  in  place  of  the  board  of 
commissioners,  and  re-enacted  many  of  the 
sections  of  the  act  of  1895,  substituting 
"commissioner"  in  place  of  "commissioners" 
or  "board."  In  its  present  form  both  of 
these  acts  contained  the  following  (Local 
Acts  1895,  p.  595,  No.  436,  §  39;  Local  Acts 
1901,  p.  414,  No.  417,  §  39):  "No  person 
shall  dig,  remove,  or  carry  away  any  sward, 
sand,  turf,  or  earth  in  or  from  any  public 
park  or  boulevard,  and  no  person  shall  open 
or  dig  up  or  tunnel  under  any  part  or  por- 
tion of  the  boulevard  without  a  permit  from 
the  commissioner  of  parks  and  boulevards, 
and,  before  granting  any  such  permit,  the 
applicant  therefor  shall  be  required  to  de- 
posit with  the  secretary  of  said  commis- 
sioner such  sum  of  money  as  the  super- 
intendent of  the  boulevard,  or  such  other 
officer  as  the  commissioner  may  designate 
for  that  purpose,  shall  estimate  will  fully 
cover  any  expense  to  be  incurred  by  the 
commissioner  in  connection  with  such  open- 
ing or  tunneling,  and  the  commissioner  may 
make  suitable  regulations  and  conditions 
with  respect  to  issuing  said  permits.  And 
said  commissioner  may  retain  the  actual 
expense,  which  shall  be  certified  by  the 
superintendent,  which  may  be  incurred  by 
the  commissioner  in  connectioa  with  any 
work  done  by  him,  for  the  purpose  of  re- 
storing any  roadways,  sidewalk,  planting 
place,  or  other  portion  of  said  boulevard, 
and  the  secretary  shall  refund  to  the  person 
to  whom  said  permit  shall  be  issued  the- 
difference,  if  any,  between  the  amount  de- 
posited and  the  amount  so  certified  by  the 
superintendent.  Carriage  or  driveways 
and  footwalks  connecting  with  any  prem- 
ises adjoining  the  boulevard,  or  hitching 
posts  thereon,  shall  be  allowed  only  on  a 
permit  issued  under  this  section,  and  the 
material  used  in  making  such  ways,  walks 
or  posts  shall  be  determined  by  the  said 
commissioner." 

It   is   claimed  under   existing   conditions 
30  L.R.A.(N.S.) 


the  commissioner  may  deny  relator  the 
right  to  construct  any  driveway  from  his 
premises   to   the   boulevard. 

At  volume  28  of  Cyc.  Law  &  Proc.  p. 
856,  it  is  said:  "An  abutting  owner  has  two 
distinct  kinds  of  rights  in  the  street, — the 
public  one,  which  he  enjoys  in  common  with 
all  citizens,  and  private  rights,  which  arise 
from  his  ownership  of  contiguous  property. 
Among  the  private  rights  are:  The  right  of 
free  and  unimpeded  ingress  and  egress  to 
and  .from  his  property  for  himself  and 
animals  and  goods,  .  .  .  and  the  right 
to  have  the  street  kept  open  and  continued 
as  a  public  street  for  the  benefit  of  his 
contiguous  property."  In  the  same  volume, 
at  page  863,  it  is  said:  "Abutting  owners 
have  an  indefeasible  right  of  access  to  and 
from  their  property  to  the  street."  In  the 
notes  many  cases  are  cited  which  sustain 
the  text. 

Counsel  for  respondent  cite  McCormick 
V.  South  Park,  150  111.  516,  37  N.  E.  1075; 
but  that  case  is  not  conclusive  in  favor 
of  the  respondent.  Indeed,  it  is  said  in  the 
opinion:  "Undoubtedly,  the  owners  of  lots 
bordering  upon  streets  or  ways  have  the 
right  to  make  all  proper  and  reasonable  use 
of  such  part  of  the  street  for  the  conven- 
ience of  their  lots,  not  inconsistent  with 
the  paramount  right  of  the  public  to  the 
use  of  the  street  in  all  its  parts.  Smith  v. 
McDowell,  148  111.  51,  22  L.R.A.  393,  35 
N.  E.  141,  and  cases  cited.  In  the  absence 
of  legislative  direction  or  municipal  decla* 
ration  of  what  such  rights  shall  be,  what 
is  to  be  deemed  a  reasonable  and  proper  use 
will  depend,  in  a  large  degree,  upon  the 
public  usage  in  like  instances,  and  upon 
the  local  situation.  General  use  by  lot 
owners,  and  acquiescence  therein  by  the 
public  and  public  authorities,  may  always 
be  resorted  to  as  evidence  of  what  is  a  rea- 
sonable and  proper  use,  and  of  the  existence 
of  the  right.  2  Dill.  Mun.  Corp.  521,  553, 
585,  794;  Van  O'Linda  v.  Lothrop,  21  Pick. 
292,  32  Am.  Dec.  261;  Com.  v.  Blaisdell, 
107  Mass.  234;  Nelson  v.  Godfrey,  12  111. 
22." 

Scovel  V.  Detroit,  146  Mich.  93,  109  N.  W. 
20,  is  also  cited.  In  the  opinion  in  that 
case  occurs  the  following:  "In  2  Dillon  on 
Municipal  Corporations,  4th  ed.  §  656,  it 
is  said:  Tublic  streets,  squares,  and  com- 
mons, unless  there  be  .some  special  restric- 
tions, when  the  same  are  dedicated  or  ac- 
,quired,  are  for  the  public  use,  and  the  use 
is  none  the  less  for  the  public  at  large,  as 
distinguished  from  the  municipality,  be- 
cause they  are  situate  within  the  limits 
of  the  latter,  and  because  the  legislature 
may  have  given  the  supervision,  control, 
and  regulation  of  them  to  the  local  author- 
ities.    The  legislature  of  the  state  repre- 
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scntg  the  public  at  large,  and  has^  in  the 
absence  of  special  constitutional  restraint, 
and  subject  (according  to  the  weight  of 
more  recent  judicial  opinion)  to  the  prop- 
erty rights  and  easements  of  the  abutting 
owner,  full  and  paramount  authority  over 
all  public  ways  and  public  places.'" 

Our  attention  has  not  been  called  to  a 
case  holding  that  an  abutting  owner  might 
be  deprived  of  ingress  and  egress  by  means 
of  a  driveway  to  and  from  his  property  to 
the  highway  in  front  of  it.  Certainly,  when 
the  legislature,  in  1879,  gave  to  the  commis- 
sioners authority  "to  make  all  reasonable 
rules  and  regulations  concerning  the  use 
of  said  boulevard,"  no  one  supposed  they 
might  deny  the  right  of  the  abutting  owner 
to  construct  a  driveway  to  the  boulevard. 
The  provision  in  §  39,  reading:  "Carriage 
or  driveways  *  and  footwalks  connecting 
with  any  premises  adjoining  the  boulevard, 
or  hitching  posts  thereon,  shall  be  allowed 
only  on  a  permit  issued  under  this  section, 
and  the  material  used  in  making  such  ways, 
walks,  or  posts  shall  be  determined  by  the 
said  commissioner," — does  not  contemplate 
that  the  permit  shall  be  denied,  but  the 
inference  is  a  fair  one  that  it  shall  be  al- 
lowed upon  suitable  regulations  and  con- 
ditions.  , 

The  Commissioner,  instead  of  refusing  the 
permit,  should  have  granted  it  subject  to 
reasonable  regulations  and  conditions  as 
tb  number,  location,  plan  of  construction, 
and  material  used  therein,  and  it  will  be 
BO  ordered. 


MISSISSIPPI  SUPREME  COURT. 

CHARLES  N.  FULLER,  Appt., 

V. 

CITY  OF  JACKSON. 
(Two  Cases.) 

(—   Miss.   — ,   52   So.    873.) 

Evidence  —  Judicial   notice  —   intoxi- 
cating quality  of  liquor. 

1.  The  court  takes  judicial  notice  of  the 
fact  that  a  liquor  containing  more  than  2 
per  cent  of  alcohol  by  weight  will  intoxi- 
cate. 

Intoxicating  liquor  —  prohibition  —  In- 
toxicating effect. 

2.  The  statutory  prohibition  of  the  sale 
of  malt  liquor  makes  the  sale  of  such  liquor 
unlawful  rerrardless  of  the  amount  of  alco- 
hol it  contains  or  its  intoxicating  quality. 

Note.  —  As  to  whether  statutes  forbid- 
ding the  sale  of  a  certain  class  or  classes 
of  liquor  include  nonintoxicating  liquor  of 
that  class,  see  notes  to  Luther  v.  State,  20 
L.R.A.(N.S.)  3146,  and  Bowling  Green  v. 
McMullen,  26  L.R,A.(N.S.)  895. 
30  L.R.A.(N.S.) 


Same  —  nonintoxicating  quality. 

3.  The  prohibition  of  the  sale  of  alcoholic 
liquor  does  not  apply  to  a  beverage  which 
contains  less  than  2/10  of  1  per  cent  of  al- 
cohol. 

(Anderson  and  Smith,  JJ.,  dissent.) 

(May  30,  1910.) 

APPEAL  by  defendant  from  judgments 
of  the  Circuit  Court  for  Hinds  County 
convicting  him  of  selling  intoxicating  li- 
quors in  violation  of  an  ordinance  of  the 
City  of  Jackson.  Case  No.  14,306  reversed. 
Case  No.  14,307  affirmed. 

Statement  by  Anderson,  J.: 

These  cases,  being  governed  by  practic- 
ally the  same  principles,  are  considered  to- 
gether. The  defendant  was  convicted  in 
two  cases  for  the  unlawful  sale  of  intoxi- 
cating liquors  under  the  ordinances  of  the 
city  of  Jackson,  and  appeals  to  this  court. 

As  authorized  by  §  3410,  Code  1906,  the 
municipal  authorities  adopted  a  general 
ordinance  making  all  ofTenses  against  the 
criminal  laws  of  the  state,  occurring  within 
the  limits  of  the  city,  not  amounting  to  a 
felony,  violations  of  the  city  ordinances 
and  punishable  as  such.  In  eacli  case  the 
affidavit  charged  the  defendant.  Fuller,  with 
selling  "vinous,  malt,  alcoholic,  intoxicating, 
and  spirituous  liquors,"  etc.,  in  violation  of 
§  1746,  Code  1906,  which  had  become  an 
ordinance  of  the  city  as  above  set  forth. 
There  was  an  agreed  state  of  facts  in  each 
case.  In  case  No.  14,306  the  facts  agreed 
on  are  as  follows:  "llie  defendant  did  sell 
in  the  city  of  Jackson,  Hinds  couifty,  Miss- 
issippi, a  beverage  known  as  *Hie\vctt'  on 
the  date  mentioned  in  the  aflldavit  died 
herein.  He  sold  it  for  cash  and  received 
the  money  for  it.  The  said  beverage  sold 
by  the  said  Fuller  contained  by  volume 
.18  of  1  per  cent  of  alcohol,  and  by  weight 
.13  of  1  per  cent  of  alcohol.  The  said 
beverage  did  not  contain  enough  alcohol  to 
make  it  intoxicating  to  any  extent  when 
drunk  to  excess.  The  said  beverage  so  sold 
was  not  in  fact  an  intoxicating  liquor." 

In  this  case  the  court  gave  the  following 
instruction  for  the  plaintiff:  "The  court  in- 
structs the  jury,  for  the  plaintiff,  that  if 
you  believe  from  the  evidence,  beyond  a 
reasonable  doubt,  that  the  defendant  did 
on  the  date  named  in  the  affidavit  sell  a 
beverage  known  as  *Brewett,'  and  that  the 
said  liquor  contained  some  alcohol,  although 
not  a  sufficient  amount  of  alcohol  to  make 
the  said  beverage  intoxicating  to  any  extent 
when  drunk  to  excess,  vou  should  find  him 
guilty  as  charged."  And  refused  instruc- 
tions Nos.  1,  2,  and  3  on  behalf  of  the  de- 
fendant, as  follows:     "No.  1.  The  court  in- 
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stnicts'  the  jury  to  find  the  defendant  not 
guilty.  No.  2.  The  court  instructs  the  jury, 
for  the  defendant,  that  a  liquor  is  not,  with- 
in the  meaning  of  the  statutes  of  this  state, 
alcoholic,  unless  it  contains  a  sufficient 
amount  of  alcohol  to  make  it  intoxicating 
to  some  extent  when  drunk  to  excess.  No.  3. 
The  court  further  instructs  the  jury  for 
the  defendant  that  if  you  believe  from  tiie 
evidence  that  the  defendant  did  on  the 
date  named  in  the  affidavit  sell  a  certain 
beverage  known  as  'Brewett,'  and  that  the 
said  beverage  contained  the  small  per  cent 
of  alcohol  shown  by  the  evidence,  and  that 
the  said  percentage  of  alcohol  was  too  small 
to  make  the  said  liquid  intoxicating  to  any 
extent  even  when  drunk  to  excess,  then  you 
should  find  the  defendant  not  guilty." 

In  case  14,307  the  agreed  facts  are  as 
follows:  "The  said  defendant  did  on  the 
date  laid  in  the  affidavit  herein  sell  for 
cash,  in  the  city  of  Jackson,  Hinds  county, 
Mississippi,  as  a  beverage,  a  certain  liquor 
known  as  'Malt  Ale.'  Tlie  said  beverage 
sold  by  the  said  defendant  on  the  said  date 
contained  by  volume  2.70  per  cent  of  al- 
cohol and  by  weight  2.12  per  cent  of  al- 
cohol. 

The  court  gave  the  following  instruction 
for  the  state:  "The  court  instructs  the 
jury,  for  the  plaintiff,  that  if  you  believe 
from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant  on  or  about  the 
date  named  in  the  affidavit  sold  a  certain 
liquor  known  as  'Malt  Ale,'  and  that  the 
said  liquor  was  sold  as  a  beverage  and  con- 
tained 2.12  per  cent  of  alcohol  or  2.70  per 
cent,  then  you  will  find  the  defendant  guilty 
as  charged."  And  refused  the  following 
instructions  asked  on  the  part  of  the  de- 
fendant: "The  court  instructs  the  jury,  for 
the  defendant,  that  the  burden  is  upon  the 
city  of  Jackson  to  pro>'e  that  the  liquor 
charged  to  have  been  sold  is  intoxicating  to 
some  extent  when  drunk  to  excess;  tliat  it 
is  not  sufficient  merely  to  show  that  the 
said  liquors  contained  a  small  amount  of 
alcohol.  The  court  further  instructs  the 
jury  that,  unless  you  believe  from  the  evi- 
dence that  the  said  liquor  sold  by  the  de- 
fendant contained  a  percentage  of  alcohol 
large  enough  to  make  the  same  when  drunk 
to  excess  intoxicating  to  some  extent,  then 
you  will  find  the  defendant  not  guilty." 

The  giving  of  the  charges  asked  for  the 
state,  and  refusing  those  asked  on  behalf  of 
the  defendant,  are  assigned  as  error. 

Messrs.    Flowers,    Fletcher,    &   Whit- 
field for  appellant. 
Mr.  James  R.  McDowell  for  appellee. 

Anderson,  J.,  delivered  the  opinion  of 
the  court: 

The  paragraph  of  §  1746  of  the  Code  of 
30  L.R.A.(N.S.) 


1906,  which  is  the  ordinance  of  the  city 
under  which  the  defendant  was  convicted, 
is  as  follows:  "If  any  person  shall  (a)  sell 
or  barter,  or  give  away  to  induce  trade, 
or  keep  for  sale  or  barter,  or  to  be  given 
away  to  induce  trade,  any  vinous,  alcoholic, 
malt,  intoxicating,  or  spirituous  liquors,  or 
intoxicating  bitters,  or  other  drinks,  which 
if  drunk  to  excess  will  produce  intoxication, 
in  any  quantity  less  than  1  gallon,  without 
having  a  license  therefor  in  pursuance  of 
this  chapter,"  etc.  The  language,  "which 
if  drunk  to  excess  will  produce  intoxica- 
tion," qualifies  the  terms  "vinous,  alcoholic, 
malt,  intoxicating,  or  spirituous  liquors, 
or  intoxicating  bitters,  or  other  drinks." 
There  are  alcoholic  drinks  which  are  known 
to  the  law  to  be  intoxicating.  Withfn  this 
class  are  alcohol,  wine,  beer,  ale,  porter, 
whisky,  brandy,  gin,  rum,  and  perhaps 
others.  Such  liquors,  according  to  the  com- 
mon understanding,  are  intoxicating.  The 
courts  take  judicial  notice  of  the  fact  that 
they  are  alcoholic  liquors,  and  will  produce 
intoxication  when  drunk  to  excess.  23  Cyo. 
Law  &  Proc.  pp.  61-63;  17  Am.  &  Eng. 
Enc.  Law,  2d  ed.  pp.  198-201.  There 
will  be  found  collated  in  these  two  author- 
ities the  cases  on  this  subject.  In  a  case 
where  the  liquor  in  question  belongs  to  this 
class,  it  is  not  necessary  for  the  state  to 
prove  that  it  will  intoxicate  when  drunk 
to  excess;  while,  on  the  other  hand,  if  it 
is  not  within  this  class  which  the  court 
judicially  shows  are  intoxicating,  it  is 
necessary  for  the  state  to  prove  that  if 
drunk  to  excess  it  will  cause  intoxication. 
The  term  "alcoholic"  is  a  general  term 
which  seems  to  have  been  thrown  in  rather 
for  good  measure  than  for  any  purpose. 
The  statute  is  directed  against  alcoholio 
intoxicants.  The  sale  of  alcoholic  liquors 
is  prohibited  provided  they  contain  suffi- 
cient alcohol  to  intoxicate  when  drunk  to 
excess. 

The  history  of  what  is  commonly  known 
as  the  "prohibition  movement"  in  this  state^ 
which  resulted  in  the  enactment  of  the  stat- 
utes on  this  subject  now  in  force,  shows 
that  it  was  directed  against  the  sale  of 
intoxicating  liquors.  Construing  all  thefls 
statutes  together  it  is  apparent  that  the 
object  of  the  legislature  was  to  prohibit 
the  sale  of  intoxicating  liquors.  This  is 
cleflrly  demonstrated  by  §§  1747,  1748,  1749, 
1750,  1752,  1756,  1758,  1759,  1765,  1767, 
1773,  1776,  1791,  1794,  1797  and  1798  of 
Code  1906,  and  also  chapter  117  of  the 
Laws  of  1908,  which  is  a  memorial  to  Con- 
gress, to  enact  a  law  to  prevent  the  issuance 
of  United  States  revenue  license  to  any 
person  selling  "intoxicating  liquors"  in  any 
locality  where  the  sale  is  prohibited  by  loeal 
laws. 
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*  It  is  contended  that  the  case  of  Edwards 
V.  Gulfport  (Miss.)  49  So.  620,  is  authority 
for  the  instructions  given  in  these  cases  for 
the  state.  The  liquor  sold  in  the  Edwards 
Case  was  "Pabst  Mead/*  containing  4.6  per 
cent  alcohol  to  each  bottle;  and  the  testi- 
mony showed  that  two  bottles  of  it  would 
intoxicate  an  average  man.  The  court  charged 
the  jury  that,  if  the  liquor  sold  was  a 
malt  or  alcoholic  liquor,  they  should  find 
the  defendant  guilty,  whether  shown  to  be 
intoxicating  or  not.  Judge  Wli  it  field  uses 
this  language  in  that  case:  ''This  case  falls 
squarely  within  the  case  of  Reyfelt  v.  State, 
73  Miss.  415,  18  So.  025.  On  the  evidence 
in  this  case  it  is  perfectly  manifest  that 
a  conviction  is  proper  on  either  one  of  the 
two  grounds:  First,  that  the  liquor  was 
shown  to  be  both  an  alcoholic  and  a  malt 
liquor;  and,  second,  that  it  was  shown  to 
contain  enough  alcohol  to  make  an  average 
man  drunk  if  he  drank  two  bottles."  ^larks 
V.  State,  169  Ala.  71,  133  Am.  St.  Rep.  20, 
48  So.  864,  is  referred  to  as  authority  for 
the  Edwards  Case.  It  is  true  that  in  the 
Marks  Case  (reviewing  the  statute  sub- 
stantially the  same  as  §  1746,  Code  1906) 
the  Alabama  court  held  that  the  language, 
''which  if  drunk  to  excess  will  produce 
intoxication,"  did  not  relate  to  each  and 
all  the  liquors  preceding  it.  However,  the 
oourt  held  further  in  that  case  (exactly 
obntrary  to  what  was  held  in  the  Edwards 
Case)  :  "Whether  a  beverage  containing 
1.46  per  cent  alcohol  by  weight,  and  1.88 
]^er  cent  by  volume,  and  1.20  per  cent 
maltose,  making  about  2^  teaspoonfuls  of 
alcohol  to  the  pint,  is  an  alcoholic,  spirit- 
nous,  vinous,  malt,  or  intoxicating  liquor, 
or  whether  if  drunk  to  excess  it  will  pro- 
duce intoxication,  is  a  question  of  fact  for 
the  jury."  The  Reyfelt  Case  is  not  au- 
thority for  the  Edwards  Case.  In  the  form- 
er the  liquor  sold  was  home-made  wine; 
and  the  court  held  it  was  unlawful  to  sell 
it,  regardless  of  the  opinion  of  witnesses 
tfcat  it  would  not  intoxicate.  The  decision 
ef  the  court  was  manifestly  correct,  be- 
cause wine  is  one  of  the  liquors  which 
has  an  accepted  judicial  meaning,  and  judi- 
eially  known  to  be  intoxicating  when  drunk 
to  excess. 

V  It  is  contended  on  behalf  of  the  state 
that  the  purpose  of  the  legislature  was  to 
prohibit  the  sale  of  all  drinks  as  bever- 
ages containing  alcohol  in  any  quantity, 
however  small;  the  object  being  not  alone 
to  lessen  drunkenness,  but  to  put  out  of 
reach  of  the  people  drinks  which  have  a 
tendency  to  create  a  thirst  for  intoxicants. 
There  is  nothing  in  our  statutes,  nor  in  the 
history  of  the  "prohibition  movement,"  to 
indicate  such  ptirpose. 

If  the  charges  complained  of  in  the  in- 
30  L.R.A.(N.S.) 


stant  cases,  and  whicfi  were  anthorii^ed  by 
the  Edwards  Case,  are  the  law,  then  if  a 
percon  should  sell,  as  a  beverage,  a  barrel 
of  water  with  a  teaspoonful  of  alcohol  in 
it,  he  would  violate  this  statute;  and  so 
would  the  owners  of  soda  fountains,  selling 
the  usual  cold  drinks,  using  various  ex- 
tracts in  the  same,  containing  a  small 
portion   of   alcohol   for   their    preservation. 

These  views  necessitate,  in  my  judgment, 
the  overruling  of  so  much  of  the  Edwnrds 
Case  as  holds  that  the  cliargc  in  question 
in  that  case  was  a  correct  statement  of  the 
law.  That  case  stands  alone,  unsupported, 
and  is  unsound. 

In  both  of  tlcse  cases  the  court  should 
have  instructed  the  jury  peremjitorily  to 
find  a  verdict  for  the  defendant,  because 
neither  of  the  drinks  sold  were  shown  to  be 
intoxicating  when  drunk  to  excess.  In  ease 
No.  14,307,  if  the  "Malt  Ale"  sold  had 
been  proven  to  be  ordinary  ale,  then  the 
jury  would  have  been  authorized  to  con- 
vict, whether  the  ale  was  shown  to  Im;  in- 
toxicating or  not  when  drunk  to  excess; 
ale  being  in  the  class  of  liquors  which  are 
judicially  known  to  be  intoxicating. 

Both  of  these  cases  are  therefore  re- 
versed and  remanded. 

Smith,  J.,  dissenting: 

I  feel  constrained  to  dilTcr  with  both 
of  my  brethren  in  the  construction  put 
by  them  upon  the  statute  in  question. 
When  this  statute  was  under  review  in 
Reyfelt  v.  State,  73  Miss.  410,  18  So.  92i>, 
this  court  said:  "The  statute,  for  a  vio- 
lation of  which  the  appellant  was  convicted, 
makes  it  unlawful  to  sell,  inttr  alia,  any 
*vinous  or  alcoholic'  liquor.  The  defendant 
sold  home-made  wine  made  from  the  grape 
and  from  blackberries,  which  wine  he  and 
his  witnesses  swore  would  not  intoxicate. 
He  asked  the  court  to  instruct  the  jury  to 
acquit,  if  it  believed  from  the  evidence 
the  wine  would  not  produce  intoxication. 
This  the  court  declined  to  do,  but  charged 
the  jury  to  convict  if  the  sale  of  wine  was 
proved.  This  action  of  the  court  was  cor- 
rect. The  legislature,  believing  iii  chemis- 
try, and  that  the  process  of  fermentation 
of  the  juice  of  the  grape  will  produce  al- 
cohol, has  seen  fit  to  prohibit  the  sale  of 
such  product,  and,  regardless  of  the  opin* 
ion  of  the  witnesses  that  this  prohibited 
article  would  not  intoxicate,  the  sale  was 
unlawful,  for  the  legislature  prohibited 
such  sales  because  it  thought  that  alcoholic 
wines  would,  in  some  instances,  intoxicate." 

lliis  was  a  square  adjudication  that  the 
words,  "which  if  drunk  to  excess  will  pro- 
duce intoxication,"  did  not  ■  qualify  the 
terms  "vinous,  alcoholic,  malt,  intoxicating, 
or   spirituous   liquors."     The   court   in    its 
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opinion  said  nothing  about  judicial  notice, 
but  held  that  it  was  unnecessary  to  prove 
that  vinous  or  alcoholic  liquor  was  intox- 
icating, for  the  sole  reason  that  the  *legis- 
lature  had  so  ordered.  The  same  argument 
with  reference  to  the  qualification  of  these 
words  by  the  words,  "if  drunk  to  excess 
will  produce  intoxication,"  was  made  in 
that  case  by  counsel  for  appellant,  as  was 
made  in  the  case  of  Edwards  v.  Gulfport 

(Miss.)  49  So.  620.  This  latter  case  an- 
nounced no  new  construction  of  the  statute, 
but  simply  followed  the  Reyfelt  Case.  Tte 
legislature  has  adopted  the  .construction 
put  upon  this  statute  in  the  Reyfelt  Case 
by  twice  re-enacting  it.  I  do  not  think, 
therefore,  that  these  cases  should  be  over- 
ruled; neither  do  I  think  thev  should  be 
qualified  to  the  extent  of  saying  that  "when 
the  beverage  sold  contains  a  sufficient 
quantity  of  alcohol  to  constitute  the  domi- 
nant quality  of  the  beverage,  and  is  the 
thing  on  account  of  which  it  is  sold,  there 
is  then  a  violation  of  the  law,  even  if  it 
be  conclusively  shown  that  the  beverage  will 
not  intoxicate,"  The  statute  does  not  pro- 
vide that  alcohol  must  be  the  "dominant 
quality  of  the  beverage,"  but  in  express 
terms  prohibits  the  sale  of  alcoholic  liquor 
without  reference  to  its  intoxicating  qual- 
ity and  irrespective  pf  the  amount  of  al- 
cohol which  it  contains.  Gilbert  v.  Husman, 
76  Iowa,  241,  41  N.  W.  3;  Sawyer  v.  Botti 

(Iowa)  27  L.R.A.(N.S.)  1007,  124  N.  W. 
787. 

The  words  "alcoholic  liquor"  have  a  plain 
and  definite  meaning;  that  is,  a  liquor  con- 
taining alcohol;  and,  since  the  legislature 
has  not  limited  the  amount  of  alcohol  such 
liquor  must  contain  in  order  to  come  within 
the  prohibition  of  the  statute,  this  court 
has  no  right  to  do  so.  Hie  legislature 
meant  to  establish  and  fix  a  certain  guide 
for  the  court  in  administering  this  statute, 
and  did  not  intend  to  leave  it  to  the  juries 
to  say  when  alcohol  was,  or  when  it  was 
not,  the  dominating  quality  of  the  liquor. 

A  suggestion  of  error  having  been  filed, 
Mayes,  Ch.  J.,  on  June  20,  1910,  handed 
down  the  following  response: 

The  same  appellant  is  here  on  appeal 
in  two  cases, — one  being  No.  14,306  and  the 
other  No.  14,307.  For  convenience  I  follow 
the  method  adopted  by  Justice  Anderson, 
and  discuss  the  two  cases  in  this  opinion. 
Both  cases  charge  the  unlawful  sale  of 
"vinous,  malt,  alcoholic,  intoxicating,  and 
spirituous  liquors."  Both  originated  in 
prosecutions  conducted  for  a  violation  of 
the  ordinance  of  the  city  of  Jackson,  in  the 
cf  urt  of  the  police  justice  of  the  city.  The 
ordinances  of  the  city  prohibiting  the  sale 
or  barter  of  intoxicating  liquors  are  re- 
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I  scripts  of  chapter  115  of  the  Acts  of  1908. 
In  discussing  these  cases,  therefore,  I  shall 
deal  with  ihem  as  though  they  arose  under 
the  act. 

The  facts  in  both  cases  are  agreed  to, 
and  on  the  trial  in  the  circuit  court  the 
agreed  facts  constituted  all  the  testimony. 
In  case  No.  14,306  it  was  agreed  that  the 
beverage  sold  was  "Brewett,"  and  contained 
.18  of  1  per  cent  of  alcohol  by  volume, 
and  .13  of  1  per  cent  of  alcohol  by  weight. 
There  is  no  proof  in  the  record  as  to  how 
this  "Brewett"  is  made, — that  is  to  say, 
whether  or  not  it  is  a  malt  liquor, — nor 
is  it  proven  to  be  vinous  or  spirituous.  The 
agreed  facts  show  only  that  it  contains 
a  small  quantity  of  alcohol.  Under  the 
agreed  facts  this  beverage,  therefore,  if  a 
prohibited  liquor,  must  be  such  a  prohibited 
liquor  as  falls  within  the  class  designated 
as  "alcoholic  liquor."  Case  No.  14,307 
charges  the  same  offense;  but  the  agreed 
facts  show  that  the  beverage  in  that  case 
was  "Malt  Ale,"  and  contained  2.71  per  cent 
of  alcohol  by  volume  and  2.12  of  alcohol 
by  weight.  In  this  last  case  the  agreed 
facts  concede  that  it  i^r  a  malt  liquor. 

It  may  be  also  stated  tliat  I  take  judi- 
cial notice  of  the  fact  that  any  liquor  con- 
taining more  that  2  per  cent  of  alcohol  by 
weight  will  intoxicate,  as  a  matter  of  fact, 
if  drunk  to  excess.  See  full  report  of  case 
of  United  States  v.  Colin,  2  Ind.  Terr.  474, 
52  S.  W.  41.  In  the  Cohn  Case,  in  the  proof 
found  in  the  report  of  the  case,  it  is  shown 
by  expert  witnesses  that  beverages  con- 
taining more  than  2  per  cent  of  alcohol 
will  intoxicate,  and  the  trial  court  in  that 
case  took  judicial  notice  of  it.  It  is  also 
shown  in  that  case  that  the  government 
fixed  2  per  cent  of  alcohol,  by  weight,  as 
in  truth  constituting  an  intoxicating  li- 
quor. I  feel,  therefore,  that  I  am  safe 
in  saying  that  I  shall  tcike  judicial  notice 
of  a  fact  so  well  established  by  proof  and 
legislative  action. 

Chapter  115,  p.  116,  Laws  1908,  enumer- 
ates certain  classes  of  liquors  which  cannot 
be  sold,  or  bartered,  under  any  condition. 
The  statute  prohibits  the  sale  of  such  li- 
quors as  it  expressly  names,  without  re- 
gard to  their  intoxicating  or  nonintoxicating 
quality,  and  without  reference  to  what 
quantity  of  alcohol  may  be  contained  in 
them.  If  a  party  is  charged  with  merely 
selling  an  "alcoholic  liquor,"  and  such  li- 
quor is  neither  vinous,  malt,  nor  spirituous, 
if  the  quantity  of  alcohol  is  so  negligible 
as  not  to  constitute  the  beverage  sold  an 
"alcoholic  liquor,"  of  course  there  can  be 
no  conviction  of  a  sale  of  s*ucli  liquors,  even 
if  it  be  shown  that  in  truth  there  is  some 
alcohol  in  the  beverage.  There  must  be 
enough  alcohol  in  it  to  make  it  "alcoholic" 
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by  me  when  these  cases  were  first  before 
the  court,  it  follows  therefrom  that  I  con- 
cur with  Brother  Mayes  in  holding  that  the 
liquor  sold  in  cause  No.  14,307,  known  as 
"Malt  Ale,"  containing  2.71  per  cent  of 
alcohol  by  volume,  and  2.12  per  cent  of  al- 
cohol by  weight,  is  both  a  malt  and  an  al- 
coholic liquor,  and  therefore  its  sale  is  pro- 
hibited by  the  statute.  It  also  follows  that 
I  dissent  from  the  view  expressed  by  him 
that  the  liquor  sold  in  cause  No.  14,306, 
which  contained  .18  of  1  per  cent  of  al- 
cohol by  volume,  and  .13  of  1  per  cent  of 
alcohol  by  weiglit,  is  not  an  alcoholic  li- 
quor. In  my  opinion  the  amount  of  alco- 
hol which  a  beverage  contains  is  immaterial. 
Its  sale  is  prohibited  by  the  statute  if  it 
contains  any  alcohol. 


NEBRASKA  SUPREAIE  COURT. 

ANNIE  C.  SLABAUGH 

V. 

OMAHA    ELECTRIC    LIGHT    &    POWER 
COMPANY,  Appt. 

(—  Neb.  — ,  128  N.  W.  605.) 

Highway  —  trimming  of  trees  —  elec- 
tric light  company  —  rights. 

1.  In  the  absence  of  a  valid  legislative 
act  or  municipal  ordinance  granting  to  pub- 
lic service  corporations  authority  to  trim 
shade  trees  growing  in  the  streets  of  metro- 
politan cities  without  compensating  the 
abutting  owner  for  damges  tliereby  in- 
flicted,  and   enacted   before   the   lot   owner 

Headnotes  by  Root,  J. 


plants  trees  in  that  part  of  the  street  con- 
tiguous to  his  lot,  an  electric  light  company 
is  liable  to  the  owner  for  damages  accruing 
to  his  lot  by  reason  of  such  trimming. 

Ijimitation     of    action     —     wrongfally 
trimming  trees  in  street. 

2.  In  such  a  case,  the  statute  of  limita- 
tions does  not  commence  to  run  in  favor  of 
the  electric  light  company  until  it  trims 
the  trees. 

(Sedgwick,  J.,  dissents.) 

(November  16,  1910.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Douglas  C!oun- 
ty  in  plaintiff's  favor  in  an  action  brought 
to  recover  damages  caused  by  the  alleged 
unlawful  trimming  of  certain  shade  trees. 
Affirmed. 

1  he  facts  are  stated  in  the  opinion. 

Messrs.  Weaver  &  Giller  and  W.  W. 
Morseman  for  appellant. 

Messrs.  W.  \V.  Slabaugh,  C.  M.  Mc- 
Elfresh,  and  Shotwell  &  Shotwell,  for 
appellee: 

The  constitutional  provision  that  "the 
property  of  no  person  shall  be  taken  or 
damaged  for  public  use  without  just  com- 
pensation therefor"  applies. 

Welton  V.  Dickson,  38  Neb.  767,  22  L.R.A. 
496,  41  Am.  St.  Rep.  771,  57  N.  W.  559; 
Vanderburgh  v.  Minneapolis,  98  Minn.  329, 
6  L.R.A.(N.S.)  741,  108  N.  W.  480;  Jaynes 
V.  Omaha  Street  R.  Co.  53  Neb.  631,  39 
L.R.A.  751,  74  N.  W.  67;  Bronson  v.  Albion 
Teleph.  Co.  67  Neb.  112,  60  L.R.A.  426,  93 
N.  W.  201,  2  A.  &  E.  Ann.  Cas.  639;  CosgrilT 
V.   Tri-State   Teleph.  Co.   15   N.  D.   210,   5 


Note.  ~~  Liability  to  abutting  owner  for 
mutilating  trees  in  highway  by  erect- 
ing poles  or  stringing  wires. 

The  early  cases  upon  the  question  of  the 
liability  to  abutting  owners  for  multilating 
trees  in  highway  by  erecting  poles  or  string- 
ing wires  are  covered  in  the  note  to  Cart- 
wright  V.  Liberty  Teleph.  Co.  12'L.R.A. 
(N.S.)  1125,  and  this  note  includes  only 
the  decisions  which  have  passed  on  the  ques- 
tion since  that  time. 

Neither  a  city  nor  a  telephone  company 
has  a  right  to  cut  an  abutting  owner's  trees 
situated  immediately  in  front  of  their  lot, 
unless  a  necessity  for  the  act  exists.  Betz 
V.  Kansas  City  Home  Teleph.  Co.  121  Mo. 
App.  475,  97  S.  W.  207. 

And  in  the  absence  of  evidence  of  such 
necessity  the  presumption  is  that  the  cut- 
ting was  unlawful.     Ibid. 

So,  a  telephone  company  occupying  a 
street  as  a  licensee  is  liable  to  an  abutting 
owner  for  the  removal  or  damage  done  to 
trees  planted  by  such  owner  inside  the  curb 
line.  State  v.  Graeme,  130  Mo.  App.  138, 
108  S.  W.  1131. 
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Before  trimming  or  removing  trees  plant- 
ed inside  the  curb  line  by  an  abutting  own- 
er, a  telephone  company  should  proceed  un- 
der the  statute  to  have  the  damage  assessed, 
or  should  make  an  agreement  with  the  own- 
er.   Ibid. 

•  A  landowner  is  entitled  to  damages  done 
to  shade  trees  by  trimming  and  removing 
limbs  during  the  erection  of  poles  and  tlie 
stringing  of  wires  in  tlie  street  upon  which 
his  lot  abuts,  by  a  telephone  company, 
without  his  consent,  although  the  company 
had  a  franchise  to  use  the  street  for  the 
establishment  of  such  lines;  since  the  use 
in  question  is  an  additional  burden  upon 
the  fee.  Osborne  v.  Auburn  Teleph.  Co.  189 
N.  Y.  393,  82  N.  E.  428. 

And  it  was  held  in  Kellar  v.  Central 
Teleph.  &  Teleg.  Co.  63  Misc.  523,  105  N. 
Y.  Supp.  63,  that  one  could  recover  for  the 
damage  sustained  by  him  through  the  in- 
jury done  by  a  telephone  company  to  a 
tree  immediately  in  front  of  his  premises, 
although  he  did  not  own  the  fee. 

And  a  street  railway  company  which, 
without  a  license,  erects  a  feel  wire 
through  trees  standing  upon  the  sidewalk. 
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L.R.A.(N.S.)  1142,  107  N.  W.  525;  Rigney 
V.  Chicago,  102  111.  64;  Barney  v.  Keokuk, 
94  U.  S.  324,  24  L.  ed.  224. 

Root,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  for  damages  caused,  as 
alleged  by  the  defendant,  in  trimming 
shade  trees  in  a  street  and  contiguous  to 
the  plaintiff's  lot.  The  plaintiff  prevailed, 
and  the  defendant  appeals. 

There  is  no  conflict  in  the  evidence.  In 
1884  the  city  council  of  the  city  of  Omaha 
granted  to  the  defendant's  assignor  a  fran- 
chise to  transact  a  general  electric  light 
business  in  said  city,  and  granted  said  as- 
signor a  right  of  way  upon  and  over  the 
streets,  allsyi»,  and  public  grounds  in  said 


city  for  the  purpose  of  erecting  and  main- 
taining the  poles,  wires,  and  appurtenances 
necessary  for  the  transaction  of  said  busi- 
ness. In  1895  the  plaintiff  purchased  a  lot 
in  said  city.  At  that  time  two  maple  trees 
were  growing  between  the  sidewalk  and  the 
curb  line  in  that  part  of  Fortieth  street 
contiguous  to  said  real  estate.  About  1902 
the  defendant  erected  poles  and  attached 
wires  thereto  in  the  line  of  said  trees  in 
said  street.  At  that  time  the  wires  were 
suspended  above  the  trees.  Subsequently 
limbs  of  the  trees  grew  up  to,  among,  and 
above  said  wires  and  interfered  therewith.  In 
1908  the  building  inspector  of  said  city  gave 
the  defendant  permission  to  trim  the  trees, 
and,  without  the  plaintiff's  knowledge  or 
consent,  its  servants  cut  off  the  limbs  with- 


near  the  curb  line,  and,  by  passing  a  cur- 
rent through  the  wire,  kills  and  injures  the 
trees,  is  guilty  at  least  of  trespass,  making 
it  liable  for  nominal  damages.  Bathgate  v. 
North  Jersey  Street  R.  Co.  75  N.  J.  L.  703, 
70  Atl.  132. 

But  he  could  not  recover  the  damages  pro- 
vided for  by  a  statute  giving  treble  dam- 
ages for  despoiling  trees  on  tlie  land  of 
another,  since  such  statute  is  penal,  and  the 
right  is  given  on  the  theory  of  an  injury 
to  the  land  of  the  person  injured.    Ibid. 

And  an  abutting  owner  who  planted  and 
nurtured  trees  in  the  street,  with  the  ac- 
quiescence of  the  city,  has  a  sufficient  title 
to  recover  for  an  injury  done  to  them  by  a 
telephone  company  in  the  erection  of  its 
line,  although  she  may  not  own  to  the  cen- 
ter of  the  street.  Osborne  v.  Auburn  Telepli. 
Co.  Ill  App.  Div.  702,  97  N.  Y.  Supp.  874, 
reversed  on  other  ground  in  189  N.  Y.  393, 
82  N.  E.  428. 

Where  a  statute  provides  that  "no  per- 
son or  corporation  shall  have  a  right  to 
cut,  mutilate,  or  injure  any  shade  or  orna- 
mental tree,  for  the  purpose  of  erecting  or 
maintaining  their  line,  without  consent  of 
the  owner  of  the  land  on  which  it  grows; 
or  if  his  consent  cannot  be  obtained,  unless 
the  selectmen,  upon  petition,  after  notice  to 
and  hearing  the  parties,  decide  that  the 
cutting  or  mutilation  is  necessary,  and  as- 
sess the  damages  that  will  be  occasioned 
the  owner  thereby;  nor  until  the  damages 
are  "paid  or  tendered," — an  electric  light 
company  which  cuts  limbs  from  an  abutting 
owner's  trees  standing  near  the  line  of  the 
street,  without  his  consent  or .  authority 
from  the  selectmen,  is  liable  to  the  owner 
in  an  action  of  trespass.  Darling  v.  New- 
port Electric  Light  Co.  74  N.  H.  616,  09 
Atl.  885. 

And  under  a  statute  authorizing  tele- 
phone companies  to  construct  and  maintain 
lines  of  wire  or  other  material,  "providing 
the  same  shall  not  injuriously  interfere 
with  other  public  uses  of  the  said  places, 
streets,  and  highways,  or  injure  any  treed 
located  along  the  lines  of  such  streets  or 
highways,"  a  telephone  company  is  liable, 
if,  by  trimming,  it  injuriously  injures  an 
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oak  tree  standing  on  an  abutting  owner's 
land,  whose  limbs  extend  over  into  the 
street.  Boland  v.  Washtenaw  Home  Teleph. 
Co.  161  Mich.  315,  120  N.  W.  425. 

And  the  fact  that  the  company  had 
trimmed  the  tree  before  the  plaintiff's  title 
began  will  not  justify  tlieir  trimming  it 
after  he  acquired  title.     Ibid. 

So,  under  a  statute  providing  that  "if 
any  person  shall  wilfully  and  unlawfully 
cut  down,  or  destroy  by  belting,  topping,  or 
otherwise  destroy  or  injure  any  fruit  or 
shade  trees  of  another,"  he  shall  be  liable 
to  a  fine,  a  judgment  against  a  telephone 
company  was  affirmed,  where  it  appeared 
that  it  had  cut  down  oak  and  hickory  trees 
located  on  the  abutting  owner's  property, 
but  bordering  on  the  highway.  Russell- 
ville  Home  Teleph.  Co.  v.  Com.  33  Ky.  L. 
Rep.  132,  109  S.  W.  340. 

A  city  cannot  authorize  a  telephone  com- 
pany, without  compensation,  to  cut  and  in- 
jure trees  belonging  to  abutting  owners 
which  are  located  between  the  street  and  the 
sidewalk,  notwithstanding  the  city's  right 
to  destroy  them  where  the  public  use  of  the 
street  demands  it.  Brahan  v.  Meridian 
Home  Teleph.  Co.   (Miss.)  62  So.  485. 

If  the  owner  of  a  fee  makes  an  agreement, 
by  himself  or  an  agent,  giving  a  telephone 
company  the  right  to  construct  a  telephone 
line  upon  her  side  of  the  highway,  the  com- 
pany has  the  right  to  cut  or  trim  trees 
standing  upon  such  land,  so  far  and  to 
such  an  extent  as  is  reasonably  necessary 
for  the  proper  construction  and  operation 
of  the  line.  Jordan  v.  Delaware  &  A.  Teleg. 
&  Teleph.  Co.   (Del.)   75  Atl.  1014. 

And  a  wife  may  ratify  such  an  agreement 
made  by  her  husband,  with  reference  to  her 
lands,  so  that  she  will  be  bound  by  its 
terms.     Ibid. 

So,  a  contract  between  an  abutting  owner 
and  a  telephone  company  whereby  the  for- 
mer, for  a  consideration,  grants  the  latter 
the  right  to  operate  lines,  and  do  the  neces- 
sary trimming  of  trees  to  clean  wires  "18 
inches  on  and  along  my  property  in  J.  coun- 
ty," covers  land  owned  by  the  first  party, 
but  occupied  by  other  persons,  as  well  as  that 
occupied  by  himself.     Nachand  v.  Cumber- 
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In  the  center  of  the  head  of  the  trees,  some 
15  feet  below  the  tops  thereof,  thereby  dam- 
aging them  and  depreciating  the  value 
of  the  plaintiff's  property.  The  plaintiff 
charges  that  the  defendant  acted  malicious- 
ly, unlawfully,  and  wilfully  in  trimming  her 
trees.  The  court  instructed  the  jury  that^ 
if  they  found  from  a  preponderance  of  the 
evidence  that  the  defendant  by  trimming 
said  trees  damaged  the  plaintiff's  lot,  they 
should  find  in  her  favor. 

The  defendant  does  not  argue  that  the 
damages  are  excessive,  but  its  counsel  con- 
tend that  the  evidence  does  not  establisli 
that  the  defendant  acted  maliciously  or 
unlawfully,  nor  prove  that  the  plaintiff's 
trees  were  trimmed  more  severely  than  was 
necessary  to  enable  the  defendant  to  safely 
and  successfully  convey  currents  of  elec- 
tricity over  its  wires,  and  for  these  reasons 
the  defendant  is  not  liable  for  such  dam- 
ages as  the  plaintiff  may  have  suffered. 
The  defendant  admits  that  the  plaintiff's 
grantor  had  the  right  to  plant,  and  she  hnd 
the  authority  to  maintain,  the  trees  in 
question,  but  that  the  defendant  also  had 
authority  to  construct  and  maintain  its 
poles  and  wires  in  said  streets,  and  that  the 
individual's  right  to  maintain  the  trees  is 
at  all  times  subordinate  to  a  superior  au- 
thority on  the  part  of  the  defendant  to 
trim  or  remove  them  whenever  such  action 
might  become  necessary  in  the  construc- 
tion or  maintenance  of  its  electric  light 
plant.  It  is  further  argued  that,  since  the 
defendant's  right  to  use  the  street  was 
granted  in  1884,  the  plaintiff's  cause  of 
action  accrued  at  that  date,  and  the  stat- 
ute of  limitations  bars  a  recovery  in  the 
instant  case. 

1.  It  may  be  conceded  that  the  proof 
fails  to  establish  that  the  defendant's  serv- 
ants acted  maliciously  in  trimming  the 
plaintiff's  trees,  and  yet  there  is  sufficient 
evidence  to  support  the  verdict.  The  alle- 
gations with  respect  to  malice  and  unlaw- 


ful acts  were  and  are  immaterial.  They 
could  have  been  stricken  from  the  petition, 
and  were  properly  ignored  by  the  court  in 
its  charge  to  the  jury.  The  city  of  Omaha 
holds  title  to  its  streets  and  alleys  in  trust 
for  the  benefit  of  the  public.  Jaynes  t. 
Omaha  Street  R.  go.  53  Neb.  63i,  39  L.K.A. 
751,  74  N.  W.  67.  The  city  council  had 
authority  to  grant  the  defendant's  assignor 
a  right  of  way  over  the  streets  and  alley's 
in  the  city  for  the  construction  and  mainte- 
nance of  the  poles  and  wires  in  question; 
and  the  use  of  those  streets  for  that  pur- 
pose is  a  public  use.  Plattsmouth  v.  Ne- 
braska Teleph.  Co.  80  Neb.  460,  14  L.R.A. 
(N.S.)  654,  127  Am.  St.  Rep.  779,  114  N. 
W.  588.  If  the  defendant  had  the  right 
under  its  franchise  to  trim  the  plaintifTs 
trees,  but  in  the  exercise  of  that  authoritv 
it  damaged  her  property,  it  should  respond 
in  damages  under  §  21  of  article  1  of  the 
Constitution,  which  reads:  *The  property 
of  no  person  shall  be  taken  or  damaged  for 
public  use  without  just  compensation  there- 
for." Harmon  v.  Omaha,  17  Neb.  548,  52 
Am.  Rep.  420,  23  N.  W.  503;  Plattsmouth 
▼.  Boeck,  32  Neb.  297,  49  N.  W.  167 ;  Omaha 
V.  Flood,  57  Neb.  124,  77  N.  W.  379;  Jaynes 
V.  Omaha  Street  R.  Co.  supra;  Bronson  v. 
Albion  Teleph.  Co.  67  Neb.  Ill,  60  L.R.A. 
426,  93  N.  W.  201,  2  A.  &  E.  Ann.  Cas.  639; 
Brown  v.  Asheville  Electric  Co.  138  N.  C. 
533,  69  L.R.A.  631,  107  Am.  St.  Rep.  554, 
51  S.  E.  62;  State  v.  Graeme,  130  Mo.  App. 
138,  108  S.  W.  3131;  Daily  v.  State,  51 
Ohio  St.  348,  24  L.R.A.  724,  46  Am.  St.  Rep. 
578,  37  N.  E.  710. 

The  defendant's  counsel  argue  with  great 
force  and  learning  that  the  owner  of  plain- 
tiff's lot  at  the  time  the  trees  were  plant- 
ed was  charged  with  notice  that  in  the 
proper  use  of  said  street  for  a  public  pur- 
pose it  might  become  necessary  to  trim  or 
even  remove  the*  trees,  and  her  property 
rights  therein  are  subject  to  the  greater 
right  of  the  public,  and  that  the  defendant 


land  Teleph.  &  Teleg.  Co.  134  Ky.  257,  120 
S.  W.  319. 

And  such  owner  cannot  recover  unless  he 
shows  that  the  trees  trimmed  were  not  an 
obstruction  to  the  lines,  or  that  more  was 
trimmed  than  necessary  to  clean  the  lines. 
Ibid. 

And  a  telephone  company  which  has  main- 
tained a  line  running  along  a  highway,  for 
seven  years,  and  during  that  time  has  cut 
out  the  undergrowth  which  interfered  with 
its  line,  without  objection  being  made,  is 
not  liable  to  one  who  took  the  property  by 
descent,  for  a  statutory  penalty  for  wil- 
fully or  maliciously  cutting,  where  it  cuts 
only  such  small  growth  as  interferes  with 
its  line.  Cumberland  Teleph.  &  Teleg.  Co. 
▼.  Martin,  93  Miss.  505,  46  So.  247. 

A  conviction  of  a  telephone  employee  un- 
der a  statute  making  it  a  misdemeanor  for 
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anyone  to  "wilfully  and  maliciously,  or 
wantonly  and  without  right,  enter  the  prem- 
ises of  another,  and  cut,  take  away,  de- 
stroy, etc.,  any  fruit  tree,  ornamental,  or 
shade  tree,"  cannot  be  upheld  unless  his 
act  was  wantonly  and  wilfully  done.  State 
V.  Graeme,  130  Mo.  App.  138,  108  S.  W. 
1131. 

An  injunction  will  not  be  granted  at  the 
instance  of  an  abutting  owner  to  restrain 
a  telephone  company  from  cutting  trees  and 
shrubs  along  the  highway  in  the  erection 
of  its  lines,  since  the  remedy  at  law  is 
adequate.  Hobbs  v.  Long  Distance  Teleph. 
&  Teleg.  Co.  147  Ala.  393.  7  L.R.A.(N.S.) 
87,  41  So.  1003,  11  A.  &  E.  Ann.  Cas.  461. 

For  a  note  on  the  right  of  municipal  cor- 
porations to  cut  or  trim  trees  within  limits 
of  highway,  see  20  L.R.A.(N.S.)   809. 

J.  T.  W. 
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stands  in  the  shoes  of  the  public  with  re- 
spect to  the  acts  referred  to  in  the  peti- 
tion. There  is  no  proof  in  the  record  that 
the  city  council  of  the  city  of  Omaha  ever 
enacted  an  ordinance  for  the  purpose  of 
controlling  the  planting  or  maintenance  of 
shade  trees  upon  the  streets  of  said  city, 
or  providing  that  such  trees  might  be 
trimmed  or  removed  whenever  they  inter- 
fered with  the  public  service,  and  without 
compensation  to  the  lot  owner,  or  that  said 
trees  were  planted  subject  to  any  ordinance 
other  than  one  directing  that  limbs  of  shade 
trees  shall  not  be  permitted  to  grow  with- 
in a  certain  distance  of  the  sidewalks  in 
said  city;  nor  is  there  any  proof  that  the 
plaintiff,  in  maintaining  her  trees  in  the 
condition  in  which  they  existed  before  de- 
fendant trimmed  them,  violated  any  ordi- 
nance of  the  city.  The  defendant,  there- 
fore, must  justify  under  the  terms  of  its 
franchise,  and  the  Constitution  of  the  state. 
An  application  of  the  fundamental  law  to 
the  record  in  this  case  amply  supports  tlic 
judgment  of  the  district  court. 

2.  To  the  argument  that  the  plaintiff's 
cause  of  action  arose  in  1884,  it  is  suffi- 
cient to  say  that  the  owner  of  the  plain- 
tiff's lot  could  not  know  at  that  tim^  that 
the  defendant  would  erect  the  poles  and  string 
the  wires  in  question;  nor  could  the  plain- 
tiff have  known,  when  the  wires  were  strung, 
that  defendant  would  years  thereafter 
trim  her  trees,  and  thereby  damage  her 
property.  It  was  feasible  to  remove  such 
wires  to  the  alley,  and  it  was  possible  they 
would  be  placed  in  conduits  beneath  the 
surface  of  the  street  before  the  necessity 
might  arise  for  trimming  the  trees.  The 
plaintiff's  cause  of  action  arose  wlien  her 
property  was  damaged,  and  the  statute 
does  not  bar  that  action. 

The  judgment  of  the  District  Court  is 
right,  and  is  affirmed. 

Ijettoii,  J.,  concurring  !n  conclusion: 
I  concur  in  the  affirmance,  but  do  not 
agree  to  much  tnat  is  said  in  the  opinion. 
The  petition  alleges  a  wilful  and  malicious 
cutting,  breaking,  and  injury  of  plaintiff's 
trees,  and  damages  to  her  property.  The 
answer  pleads  defendant's  franchise,  and 
that  it  was  necessary  to  trim  the  trees 
in  order  to  carry  on  its  business.  The  evi- 
dence for  the  plaintiff  clearly  showed  a 
reckless  and  wanton  mutilation  of  the 
trees.  This  evidence  was  not  contradicted, 
nor  was  any  proof  offered  to  show  that 
the  wholesale  cutting  was  reasonably  neces- 
sary. The  fact  of  the  existence  or  non- 
existence of  malice  as  charged  is  immaterial. 
With  the  issues  and  proof  in  this  condition, 
the  verdict  was  justified.  The  court  in- 
structed the  jury  properly  as  to  the  meas- 
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ure  of  damages,  and  the  general  instruc- 
tions as  to  the  right  of  plaintiff  to  recover 
damages  could  not,  under  the  proofs  in 
this  case,  prejudice  the  defendant.  The 
wires  when  erected  were  above  and  clear 
of  the  trees,  and  the  growth  of  the  trees 
extended  the  limbs  among  the  wires.  Under 
these  circumstances,  I  think  the  defendant 
had  the  right  to  trim  the  trees  so  often 
and  to  the  extent  that  was  reasonably 
necessary  to  exercise  its  franchise,  but  that 
this  right  should  have  been  exercised  in 
such  a  manner  as  to  indict  as  little  injury 
as  possible  to  the  property;  that  if  it 
neglected  for  years  to  trim,  and  thus  al* 
lowed  the  growth  of  large  limbs  the  re- 
moval of  which  would  mutilate  and  damage 
the  trees,  it  would  be  liable  for  such  dam- 
ages to  the  property  rights  of  the  tree 
owner  as  might  be  thereby  occasioned. 

I  am  further  of  opinion  to  quote  the  lan- 
guage of  the  opinion  in  Southern  Bell 
Teleph.  Co.  v.  Francis,  109  Ala.  224,  31 
L.R.A.  193,  65  Am.  St.  Rep.  930,  9  Sq. 
1,  that  "if  the  city  or  other  corporation 
invested  with  the  right  of  eminent  domain, 
acting  under  municipal  authority,  proceeds 
to  cut  or  trim  trees  planted  on  a  sidewalk 
by  the  owner  of  abutting  property  under 
lawful  authority,  when  no  necessity  for  such 
cutting  exists,  or  when  the  cutting  clearly 
exceeds  the  necessity,  and  consequential  in- 
jury results  therefrom  to  such  abutting 
property,  the  owner  will  have  his  appro- 
priate remedy  at  law  to  redress  the  in- 
jury 


»> 


Reese,  Ch.  J.,  concurring: 

I  concur  in  the  affirmance  of  the  judg- 
ment of  the  district  court.  I  do  not  believe 
that  any  corporation  or  person  has  any 
higher  right  to  the  property  of  another 
than  has  the  owner  himself,  even  though 
that  corporation  or  person  be  in  the  enjoy- 
ment of  a  "franchise,"  or  it  be  what  is 
known  as  a  "public  service"  corporation  or 
person.  The  fact  that  the  city  has  con- 
ferred upon  defendant  the  right  to  use  the 
streets  for  its  poles  and  wires — and  that 
is  all  there  is  of  the  so-called  franchise — 
does  not  give  it  the  right  to  injure  or 
destroy  the  property  of  others  without 
compensation,  any  more  than  it  gives  a 
private  individual  the  right  to  destroy  or 
injure  the  property  of  his  neighbor  which 
happens  to  be  in  his  way  or  renders  the 
enjoyment  of  his  own  any  the  less.  The 
trees  were  rightfully  growing  on  and  in 
connection  with  plaintiff's  property  at 
the  time  the  alleged  franchise  was  granted. 
According  to  the  usual  course  of  nature, 
those  trees  would  grow  up.  As  well  might 
defendant  have  chopped  them  down  in 
anticipation  of  their  natural  upward  growtl)* 
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as  to  wait  until  tbcy  had  become  more 
valuable,  and  then,  without  consent  or 
payment  and  by  the  force  and  authority 
of  might,  practically  ruin  them.  The  rights 
of  persons  ought  to  be  held  just  as  sacred 
as  the  rights  of  property,  and  of  the  single 
individual  as  sacred  as  those  of  the  multi- 
tude. 

Sedgwick,  J.,  dissenting: 

The  city  has  title  to  its  streets,  as  stated 
in  the  majority  opinion,  and  can,  of  cour:<e, 
regulate  and  control  the  use  of  the  streets 
in  planting  and  maintaining  trees  therein, 
and  in  the  use  of  poles  and  wires  for  pub- 
lic service.  It  is  said  in  the  opinion  that 
the  council  had  authority  to  grant  a  riglit 
of  way  over  the  streets  for  these  poles  and 
wires,  and  that  the  use  of  the  streets  for 
that  purpose  is  a  public  use,  and  "if  the 
defendant  had  the  right  under  its  franchise 
to  trim  the  plaintilT's  trees,  but  in  the  exer- 
cise of  that  authority  it  damaged  her  prop- 
erty, it  should  respond  in  damages  under 
§  21  of  article  1  of  the  Constitution,  which 
readst  *The  property  of  no  person  shall 
be  taken  or  damaged  for  public  use  without 
just  compensation  therefor.* " 

This,  it  seems  to  me,  fails  to  decide  the 
questions  presented.  Did  the  defendant 
have  the  right  to  occupy  the  space  which 
the  city  had  allowed  it  to  take  under  its 
franchise,  to  the  exclusion  of  all  except 
the  city?  If  it  did,  should  the  plaintiff 
have  prevented  her  trees  from  infringing 
upon  that  space,  and  if  she  neglected  that 
duty,  would  she  thereby  become  a  tres- 
passer? If  the  defendant  found  the  animals 
or  trees  of  others  trespassing  upon  its  prop- 
erty_  and  so  injuring  the  service,  would  it 
have  the  right  to  remove  such  encroach- 
ments in  a  reasonable  and  prudent  manner? 
These  are  the  questions,  as  it  appears  to 
me,  that  ought  to  be  decided  in  this  case. 
If  the  defendant  had  a  right  to  the  space 
it  occupied,  and  for  that  reason  had  the 
right  to  prevent  the  plaintiff  from  crowd- 
ing into  that  space  with  her  trees,  the  trim- 
ming of  the  trees  is  not  taking  or  dam- 
aging them  for  public  use,  any  more  than 
if  the  city  should  trim  them  to  prevent 
them  from  interfering  with  the  use  of  the 
sidewalk.  As  well  hold  that  to  drive  tres- 
passing animals  from  the  capitol  grounds 
would  be  damaging  them  for  public  use. 
It  might,  of  course,  be  a  great  damage  to 
them  if  they  could  not  obtain  feed  else- 
where, but  the  act  of  driving  them  away 
would  not  be  within  the  constitutional  pro- 
hibition. I  understand  the  above  language 
quoted  from  the  majority  opinion  to  mean 
that  the  court  intends  to  hold  that,  be- 
cause the  original  location  of  the  lines  and 
poles  along  this  street  cast  an  additional 
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burden  upon  the  adjacent  property,  there- 
fore  each  trimming  of  the  trees  from  time 
to  time,  to  prevent  their  infringing  upon 
these  lines  and  poles,  will  be  an  additional 
damage  or  taking  of  the  property  for  pub- 
lic use.  I  think  I  ought  to  protest  against 
such  holding. 

If  the  occupation  of  the  space  in  the 
street  allotted  to  defendant,  and  the  proper 
maintenance  of  its  lines  and  poles  within 
that  space  to  the  exclusion  of  the  owner  of 
the  adjacent  lots,  in  any  way  aflfected  and 
lessened  the  value  of  the  lots,  damages  to 
the  lots  so  caused  might  be  claimed  or 
waived  when  the  lines  and  poles  were  locat- 
ed and  the  burden  thereof  cast  upon  the 
adjacent  lots.  Afterwards  damages  caused 
by  any  improper  or  unlawful  use  of  the 
space  appropriated,  or  by  negligent  or  ma- 
licious conduct  on  the  part  of  defendant  in 
the  use  of  its  property  and  rights,  could 
be  recovered  by  the  party  injured,  but  not 
damages  caused  by  the  original  occupation 
of  the  street,  and  the  lawful  use  of  the 
franchise  and  location  granted  to  defendant 
by  the  city.  Damages  caused  by  the  orig- 
inal location  of  the  lines  and  poles,  or  that 
necessarily  resulted  therefrom,  are  presumed 
to  have  been  received  or  waived  at  the  time 
of  the  appropriation  of  the  space  allotted 
by  the  city  for  that  purpose. 


NEW  MEXICO  SUPREME  COURT. 

COLORADO      TELEPHONE      COMPANY, 

Appt., 

V. 

CHARLES  G.   FIELDS. 

(— N.  M.  — ,  110  Pac.  671.) 

Contracts  —  telephone    service  —  con- 
struction. 

1.  An  ambiguous  or  doubtful  contract  be- 
tween a  telephone  company  and  a  mu- 
nicipal corporation  in  which  it  is  to  trans- 


jfote.^  Right  of  telephone  compauif  to 
require  patron  to  pay  for  installing 
or  transferring  instrumettts. 

No  case  has  been  found  in  which  the  ques- 
tion as  to  the  right  of  a  telephone  company 
to  require  a  patron  to  pay  for  installing 
or  transferring  instruments  has  been 
squarely  presented,  as  in  Colorado  Telepii. 
Co.  V.  Fields,  thoujih  the  rulings  in  the 
following  cases  construing  rate  regulations 
fixed  by  the  public  seem  broad  enough  to 
control" the  question  here  presented: 

In  Hockett  v.  State.  105  Ind.  250,  55 
Am.  Rep.  201,  5  N.  E.  178,  it  was  held  that 
the  word  "telephone,"  used  in  a  statute  pre- 
scribing the  maximum  rental  charges  for 
the  use  of  such  instruments,  referred  to 
an  apparatus  composed  of  all  the  usual  and 
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act  business,  as  to  the  rights  of  the  public 
under  it,  will  be  construed  in  favor  of  the 
public  rights. 

Same  —  construction  —  general  Intent. 

2.  To  the  construction  of  a  contract  be- 
tween a  telephone  company  and  a  munic- 
ipality in  which  it  is  to  transact  business, 
the  rule  applies  that  where  a  contract  as  a 
whole  discloses  a  given  intention,  if  certain 
words  or  clauses  taken  literally  would  de- 
feat the  intention,  it  will  be  construed,  if 
possible,  so  as  to  be  consistent  with  the  gen- 
eral intent. 

Same  *  telephone  service  *  short  term 
rate. ' 

3.  A  contract  between  a  municipal  cor- 
poration and  a  telephone  company  seeking 
to  do  business  within  its  limits,  that  the 
rental  rates  for  instruments  shall  be  a  cer- 
tain amount  per  annum,  merely  fixes  a 
mode  of  computation,  and  applies  to  con- 
tracts for  a  portion  of  the  year  as  well  as 
to  yearly  contracts,  and  therefore  the  com- 
pany cannot  charge  at  a  higher  rate  for 
short  term  contracts  than  for  yearly  ones. 

Telephone  —  transferring  Instruments 
—  burden. 

4.  A  telephone  company  whose  maximum 
rentals  are  fixed  by  contract  with  the  mu- 
nicipality  in  which   it   is   to   transact   its 


business  cannot  enforce  a  regulation  re- 
quiring patrons  to  pay  a  charge  in  addi- 
tion thereto,  for  installing  and  transferring 
instruments. 

(August  9,  1910.) 

APPEAL  by  plaintiff  frc«n  a  judgment  of 
the  District  Court  for  Bernalillo  Coun- 
ty in  defendant's  favor  in  an  action  brought 
to  recover  compensation  for  removing  and 
installing  a  telephone  instrument.  Af- 
firmed. 

Statement  by  Parker,  J.: 

The  appellant  received  from  the  city  of 
Albuquerque  a  grant  of  a  privilege  and  li- 
cense to  erect  in,  upon,  across,  and  along 
and  under  all  streets  and  alleys  of  the  city 
of  Albuquerque,  such  poles,  wires,  and  fix- 
tures, and  to  construct  such  underground 
conduits,  as  may  be  necessary  for  the  opera- 
tion of  a  telephone  exchange  in  said  city. 
Section  6  of  the  ordinance  making  said 
grant  is  as  follows:  "Sec.  6.  This  fran- 
chise shall  be  null  and  void  unless  the  said 
Colorado  Telephone  Company,  its  succes- 
sors or  assigns,   shall,  within  fifteen  days 


necessary  instruments  for  the  transmission 
and  reception  of  telephonic  messages,  and 
not  to  a  single  instrument  only.  To  the 
same  effect  is  Central  U.  Teleph.  Co.  v. 
Bradbury,  106  Tnd.  1,  5  N.  E.  721, 

In  the  Hockett  Case  it  appeared  that  the 
telephone  company  contracted  to  extend  its 
line  several  miles  in  the  country  to  the 
subscriber's  residence,  and  to  supply  com- 
plete equipment,  which  consisted  of  several 
improved  instruments  to  give  more  efficient 
service.  The  contract  price  included  charges 
for  construction  and  maintenance,  and 
greatly  exceeded  rental  charges  fixed  by  the 
statute.  In  a  suit  to  collect  the  penalty 
provided  by  the  statute  for  exceeding  the 
maximum  rental  charges,  it  was  held  no 
defense  that  the  company  eould  not  supply 
the  facilities  provided  for  in  the  contract, 
for  the  rental  fixed  by  the  statute,  without 
serious  loss,  since  there  was  nothing  whic!) 
required  a  telephone  company  to  construct 
a  new  line  against  its  will,  or  to  maintain 
an  old  one  longer  than  it  may  feel  inclined 
to  do  so  in  the  exercise  of  a  legitimate  busi- 
ness discretion. 

And  in  Chicago  Teleph.  Co.  v.  Illinois 
Mfrs.  Asso.  106  111.  App.  64,  it  was  held 
that  the  words  "telephone  service"  in  an 
ordinance  regulating  rates  for  such  service, 
which  was  accepted  by  the  company  upon 
receiving  its  franchise,  include  subsequent 
improvements  which  may  be  made  to  render 
the  service  more  efficient. 

And  in  Johnson  v.  State,  113  Ind.  143, 
15  K.  E.  215,  it  was  held  thi^t  a  fixed 
charge  of  $1  per  month,  in  excess  of  the 
rate  allowed  by  the  statute,  for  the  use  of 
the  telephone  by  nonsubscribers,  which  was 
charged  and  collected  whether  the  telephone 
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was  used  by  nonsubscribers  or  not,  and 
without  regard  to  the  number  of  such  per- 
sons who  may  use  it,  is  a  violation  of  the 
law  making  it  a  criminal  offense  to  charge 
or  collect  a  sum  in  excess  of  the  amoiint 
fixed  by  the  statute.  The  court  said:  "It 
is  true  that  defendant  divided  the  monthly 
sum  of  $4,  which  he  charged  and  collected 
from  Mr.  Lute  Wile  for  the  use  of  *one 
telephone  only,'  into  two  items,  one  of  which 
he  designated  as  rental  and  the  other  as 
a  monthly  charge  'for  nonsubscribers;'  but, 
divided  the  $4  as  he  might,  and  designate 
the  items  as  he  might,  the  fact  remains  and 
is  apparent  that  defendant  did  thereby 
'charge,  collect,  or  receive,  for  the  use  of 
one  telephone  only,  a  sum  in  excess  of  $3 
per  month,'  to  wit,  the  sum  of  $4  per  month. 
Having  done  this,  the  statute  says  he  'shall 
be  deemed  guilty  of  a  public  offense,'  etc." 

But  a  statutory  prohibition  against  char- 
ging or  receiving  "more  than  f50  per  an- 
num for  the  use  of  a  telephone  on  a  separate 
wire"  does  not  require  a  telephone  com- 
pany to  furnish  such  additional  equipment, 
as  wall  cabinet  and  desk,  auxiliary  bells, 
etc.,  for  which  separate  charges  had  there- 
tofore been  made.  Chesapeake  &  P.  Teleph. 
Co.  V.  Manning,  186  U.  S.  238,  46  L.  ed. 
1144,  22  Sup.  Ct.  Rep.  881. 

Upon  the  somewhat  analogous  question 
as  to  the  right  to  compel  consumer  to  pay 
for  connection  with  water  mains,  see  note 
to  Bothwell  V.  Consumers'  Co.  24  L.R.A. 
(N.S.)   485. 

And  as  to  rules  of  gas  company  with 
respect,  to  meters,  see  note  to  State  ex  rel. 
Hallett  V.  Seattle  Lighting  Co.  ante,  492. 

JL  L.  R. 
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from  the  date  of  the  passage  hereof,  exe- 
cute and  enter  into  a  contract  with  tlie 
mayor  and  city  council  relative  to  con- 
ditions  not  provided  for.  .  .  ."  Appellant 
thereupon  entered  into  a  contract  with  tlie 
city  of  •  Albuquerque,  and,  among  other 
things,  obligated  itself  "to  maintain  tele- 
phone rental  rates  not  to  exceed  the  fol- 
lowing amounts  within  a  radius  of  1  mile 
of  its  central  oHice  in  Albuquerque:  .  .  . 
One  party  residence,  $36  per  annum."  Ap- 
pellee, a  resident  of  the  city  of  Albuquerque, 
applied  to  appellant  to  install  one  of  its 
phones  in  his  residence  for  a  term  of  three 
months,  and,  pursuant  to  the  request,  the 
appellant  installed  a  set  of  its  instruments 
at  an  expense  of  $2.50.  Thereafter  appellee 
moved  his  place  of  residence  to  another 
locality  in  the  city,  and  applied  to  the  ap- 
pellant to  move  its  instruments  so  supplied 
to  him  to  his  last  place  of  residence,  and 
to  install  the  same  for  a  term  of  three 
months.  The  appellant,  pursuant  to  the 
requcbt,  did  remove  the  instruments  and 
install  them  in  the  appellee's  last-named 
place  of  residence  at  an  expense  of  $2. 
At  the  time  appellee  applied  for  the  in- 
stallation of  the  phone,  and  when  he  applied 
to  have  the  same  removed  to  his  last  place 
of  residence,  he  was  aware  of  the  existence 
of  a  rule  theretofore  promulgated  by  ap- 
pellant, to  the  effect  that  on  all  contracts 
for  less  than  one  year's  rental,  a  charge  of 
$2.50  would  be  made  for  installation  and 
a  charge  of  $2  for  removal  of  instruments. 
Appellee  refused  to  make  a  contract  for 
one  year's  rental,  and  refused  to  pay  the 
installation  and  removal  charges.  There- 
upon, appellant  brought  its  action  for  $4.50 
against  appellee.  Appellee  demurred  to  the 
complaint  upon  the  ground  that  the  com- 
plaint failed  to  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  which  demurrer 
was  sustained  by  the  court,  and,  the  ap- 
pellant electing  to  stand  upon  its  com- 
plaint, the  cause  was  dismissed  at  the  cost 
of  appellant.  Erom  this  judgment,  appel- 
lant appeals. 

Messrs.  Marron  &  Wood,  for  appellant: 

The  plaintiff's  contract  with  the  city  of 
Albuquerque  does  not  prohibit  a  reasonable 
installation  or  removal  charge  to  a  person 
wishing  to  contract  for  less  than  a  year's 
service. 

Cliesapeake  &  P.  Teleph.  Co.  v.  Manning, 
186  U.  S.  238,  46  L.  ed.  1144,  22  Sup.  Ct. 
Rep.  881. 

A  liberal  construction  should  be  placed 
on  the  contract  in  favor  of  the  company. 

Robbins  v.  Bangor  R.  «fe  Electric  ^o.  100 
Me.   496,   1  L.R.A.fN.S.)    963,  62  Atl.  136. 

The  rule  requiring  temporary  customers 
to  pay  the  expense  of  installing  or  removing 
30  L.R.A.(N.S.) 


telephones  is  reasonable  and  consistent  with 
the  contract  limitation. 

27  Am.  &  Eng.  Enc.  Law,  pp.  1021,  1037; 
Williams  v.  Mutual  Gas  Co.  52  Mich.  499, 
50  Am.  Rep.  266,  18  N.  W.  236;  Western 
U.  Teleg.  Co.  v.  Harding,  103  Ind.  505,  3 
N.  E.  172  j  Hewlett  v.  Western  U.  Tclcg. 
Co.  28  Fed.  181;  Western  U.  Teleg.  Co.  v. 
McGuire,  104  Ind.  130,  54  Am.  Rep.  296, 
2  N.  E.  201;  14  Am.  &  Eng.  Enc.  Law, 
p.  930,  notes  6  &  7;  Morris  v.  Atlantic  Ave. 
R.  Co.  116  N.  Y.  552,  22  N.  E.  1097;  Buffalo 
County  Teleph.  Co.  v.  Turner,  82  Neb.  841, 
19  L.R.A.(N.S.)  693,  130  Am.  St.  Sep.  699, 
118  N.  W.  1064. 

Messrs.  Hickey  &  Moore,  for  appellee: 

The  franchise  and  the  contract  should  be 
construed  together. 

Hannig  v.  Mueller,  82  Wis.  241,  52  N. 
W.  100;  Beckman  v.  Beckman,  86  Wis.  659, 
57  N.  W.  1119;  Joy  v.  St.  Louis,  138  U.  S. 
1,  34  L.  ed.  843,  11  Sup.  Ct.  Rep.  243;  Gil- 
dart  V.  Gladstone,  12  East,  668;  Dubuque 
&  P.  R.  Co.  V.  Litchfield,  23  How.  66,  16 
L.  ed.'500. 

The  franchise  should  be  construed  liberal- 
ly in  favor  of  the  public,  and  strictly 
against  the  grantee. 

Oregon  R.  &  Nav.  Co.  v.  Oregoniaii  R.  Co. 
130  U.  S.  1,  32  L.  ed.  837,  9  Sup.  (H.  Rep. 
409 ;  Charles  River  Bridge  v.  Warren  Bridge, 
11  Pet.  420,  9  L.  ed.  773;  Dubuqud  &  P. 
R.  Co.  V.  Litchfield,  supra;  Central  Transp. 
Co.  V.  Pullman's  Palace  Car  Co.  139  U.  S. 
51,  35  L.  ed.  65,  11  Sup.  Ct.  Uop.  478; 
Holyoke  Water  Power  Co.  v.  Lyman,  15 
Wall.  500,  21  L.  ed.  133;  The  Bingluunton 
Bridge  (Chenango  Bridge  Co.  v.  Bingham- 
ton  Bridge  Co.)  3  Wall.  51,  18  L.  ed.  137. 
.  Only  that  which  is  granted  in  clear  and 
explicit  terms  passes  by  a  grant  of  prop- 
erty, franchises,  or  privileges  in  whittli  the 
government  or  the  public  has  an  intcicst. 

Rice  v.  Minnesota  &  N.  W.  R.  (.^o.  1 
Black,  358,  17  L.  ed.  147;  Northwcstorn 
Fertilizing  Co.  v.  Hyde  Park,  97  U.  S.  666, 
24  L.  ed.  1038;  Central  Transp.  Co.  v.  Pull- 
man's Palace  Car  Co.  139  U.  S.  24,  35  L. 
ed.  55,  11  Sup.  Ct.  Rep.  478;  Hannibal  & 
St.  J.  R.  Co.  v.  Missouri  River  Packet  ('o. 
125  U.  S.  271,  31  L.  ed.  735,  8  Sup.  Ct. 
Rep.  874;  Stein  v.  Bienville  Water  Supply 
Co.  141  U.  S.  67,  35  L.  ed.  622,  1 1  Sup.  Ct. 
Rep.  892;  Perrine  v.  Chesapeake  &  D.  Canal 
Co.  9  How.  182,  13  L.  ed.  97;  Omaha  Water 
Co.  V.  Omaha,  12  L.R.A.(N.S.)  736,  77  C.  C. 
A.  267,  147  Fed.  1 ;  Indiana  R.  Co.  v.  Hoff- 
man, 161  Ind.  693,  69  N.  E.  399;  Muncie 
Natural  Gas  Co,  v.  Muncie,  160  Ind.  97, 
60  L.R.A.  822,  66  N.  E.  436;  Joy  v.  St 
Louis,  supra;  Knoxville  Water  Co.  v.  Knox- 
vSlle,  200  U.  S.  22,  50  L.  ed.  353,  26  Sup. 
Ct.  Rep.  224. 

A   municipal    corporation   has   power   to 
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Btipulate  as  to  the  maximum  rates  to  be 
charged. 

Muncie  Natural  Gas  Co.  v,  ^Muucle,  supra; 
Boerth  v.  Detroit  City  Gas  Co.  152  Mich. 
654,  18  L.R.A.(N.S.)  1197,  116  N.  W.  628; 
Westfield  Gas  &  Mill.  Co.  v.  MLMidenhall, 
142  Ind.  538,  41  N.  E.  1033;  Zanesville  v. 
Zanesville  Gaslight  Co.  47  Ohio  St.  1,  23 
N.  E.  65;  Allegheny  v.  Millville,  E.  &  S. 
Street  R.  Co.  159  Pa.  411,  28  Atl.  202; 
People  ex  rel.  West  Side  Street  R.  Co.  v. 
Barnard,  110  N.  Y.  548,  18  N.  E.  354;  De- 
troit V.  Detroit  City  R.  Co.  37  Mich.  568. 

The  rule  requiring  customers  who  sub- 
scribe for  their  telephones  for  a  period  less 
than  a  year,  to  pay  the  expense  of  install- 
ing or  removing  such  phone,  is  a  subterfuge 
for  the  purpose  of  evading  the  contract, 
and  is  not  reasonable  nor  is  it  consistent 
with  the  contract. 

Central  U.  Teleph.  Co.  ▼.  Falley,  118 
Ind.  194,  10  Am.  St.  Rep.  131,  note  19 
N.  E.  604;  Missouri  ex  rel.  Baltimore  & 
O.  Teleg.  Co.  v.  Bell  Teleph.  Co.  23  Fed. 
539;  Cumberland  Teleg.  &  Teleph.  Co.  v. 
Uobart,  89  Miss.  252,  119  Am.  St.  Rep. 
702,  42  So.  349;  Capital  Gas  &  Electric 
Light  Co.  V.  Gaines,  20  Ky.  L.  Rep.  1464, 
49  S.  W.  462;  Louisville  Gas  Co.  v.  Dulaney, 
100  Ky.  405,  36  L.R.A.  125,  38  S.  W.  703; 
Johnson  v.  State,  113  Ind.  143,  15  N.  E. 
217;  Central  U.  Teloj)!!.  Co.  v.  Bradbury, 
106  Ind.  1,  5  N.  E.  721. 

Parker,  J.,  delivered  the  opinion  of  the 
court : 

From  the  foregoing  statement  it  appears 
that  there  is  a  single  question  involved  in 
this  appeal,  viz.,  What  is  a  proper  con- 
struction of  the  charter  and  contract  of 
appellant  ? 

Appellee  contends,  in  support  of  the 
judgment  of  the  court  below,  that,  in  con- 
struing a  grant  of  power  to  corporations 
of  the  class  of  appellant,  they  are  to  be 
strictly  construed  against  the  grantee,  and 
that  nothing  passes  but  what  is  conveyed 
in  clear  and  explicit  terms,  and  cites  m 
support  of  his  proposition  Oregon  R.  &  Nav. 
Co.  V.  Oregonian  R.  Co.  130  U.  S.  1,  32  L. 
ed.  837,  9  Sup.  Ct.  Rep.  409;  Central 
Transp.  Co.  v.  Pullman's  Palace  Car  Co. 
139  U.  S.  24,  35  L.  ed.  55,  11  Sup.  Ct.  Rep. 
478,  and  many  other  cases  from  the  Su- 
preme Court  of  the  United  States.  Ap- 
pellant does  not  deny  this  proposition,  but, 
on  the  other  hand,  expressly  admits  it  as 
correct.  Appellant,  however,  attempts  to 
draw  a  distinction  between  the  grant  of  a 
right  of  this  nature  and  a  contract  made 
in  pursuance  of  such  grant,  and,  as  a  con- 
dition therefor,  he  claims  that  a  difFcrcnt 
rule  of  construction  is  to  be  adopted  in 
regard  to  the  contract.  Counsel  cites  in 
30  L.R.A.  (N.S.) 


support  of  this  proposition  Chesapeake  & 
P.  Teleph.  Co.  v.  Manning,  186  U.  S.  238, 
46  L.  ed.  1144,  22  Sup.  Ct.  Rep.  881.  We 
do  not  deem  that  case  as  applicable  to  the 
facts  in  this  case.  In  that  case  the  ques- 
tion was  whether  an  act  of  Congress  pro- 
hibiting a  charge  of  "more  than  $50  per 
annum  for  the  use  of  a  telephone  on  a 
separate  wire"  included  such  additional 
equipment  as  a  wall  cabinet,  auxiliary  bells, 
etc.  In  view  of  those  facts,  the  court 
said :  **ln  other  words,  there  is  no  presump- 
tion of  an  intent  to  interfere  with  the 
management  by  a  private  corporation  of 
its  property  any  further  than  the  public 
interests  require,  and  so  no  interference 
will  be  adjudged  beyond  the  clear  letter 
of  the  statute."  On  the  other  hand,  ap- 
pellee cites  Omaha  Water  Co.  v.  Omaha, 
12  L.R,A.(N.S.)  736,  77  C.  C.  A.  267,  147 
Fed.  1,  a  case  in  the  circuit  court  of  ap- 
peals for  the  eighth  circuit,  in  which  the 
court,  after  examining  numerous  cases,  ex- 
tracts from  them  the  following  rule,  which 
we  adopt,  viz.:  "Where  the  meaning  of  a 
grant  or  contract  regarding  such  a  suspen- 
sion or  regarding  any  public  franchise  or 
privilege,  is  ambiguous  or  doubtful,  it  will 
be  construed  favorably  to  the  rights  of  the 
public.  Where  the  grant  or  the  contract- 
is  clear  and  plain,  it  will  be  protected  and 
enforced."  It  thus  appears  that  the  true 
rule  is  that  both  the  grant  and  the  con- 
tract, in  case  of  ambiguity  or  doubt,  are 
to  be  construed  favorably  to  the  rights  of 
the  public,  and  we  so  hold.  In  the  con- 
sideration of  this  contract,  a  certain  other 
well-known  rule  of  construction  is  ap- 
plicable. Where  a  contract  as  a  whole  dis- 
closes a  given  intention,  if  certain  words 
or  clauses  taken  literally  would  defeat  the 
intention,  it  will  be  construed,  if  possible, 
so  as  to  be  consistent  with  the  general 
intention.     2  Page,  Contr.  §  1113. 

Another  consideration  entering  into  a 
proper  construction  of  this  contract  is  as 
to  the  proper  definition  of  the  words  "per 
annum"  in  relation  to  the  rental  charge. 
The  words  "per  annum,"  of  course,  usually 
mean  by  the  year,  but  they  have  often  been 
held  to  have  a  somewhat  different  meaning. 
Thus,  in  Ramsdell  v.  Ilulctt,  50  Kan.  440, 
31  Pac.  1092,  the  words  "per  annum"  in  a 
note  were  held  to  mean  merely  the  rate 
of  interest,  and  had  nothing  to  do  with 
the  time  when  the  interest  was  to  be  paid. 
To  the  same  effect.  Cooper  v.  Wright,  23 
N.  J.  L.  200,  and  Tanner  v.  Dundee  Land 
Invest.  Co.  8  Sawy.  187,  12  Fed.  648.  In 
State  ex  rel.  Abbott  v.  McFctridge,  64  Wis. 
130,  24  N.  W.  140,  the  court  held  that,  in 
fixing  the  rate  of  license  for  railroads,  "per 
annum"  meant  in  the  year  preceeding  the 
date    of    fixing   the    license,    Cassoday,   J., 
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strongly  dissenting,  and  applying  the  same 
construction  to  the  words  "per  annum** 
which  we  do  in  this  case.  In  Haney  v. 
Caldwell,  35  Ark.  156,  it  was  held  that  a 
contract  to  pay  an  engineer  $2,o(>0  per 
annum  salary  was  not  an  employment  for 
a  definite  period,  but  that  the  words  ''$2,500 
per  annum"  were  a  mere  measure  of  com- 
pensation. In  State,  Stanford,  Prosecutor, 
V.  Fisher  Varnish  Co.  43  N.  J.  L.  151,  a 
contract  increasing  the  salary  of  an  em- 
ployee in  the  pum  of  $104  per  annum  merely 
increased  the  weekly  salary,  and  did  not 
convert  the  contract  into  an  annual  one. 
The  words  "per  annum"  were  used  only  as 
a  mode  of  computation. 

In  view  of  what  has  been  heretofore 
stated,  we  may  approach  the  consideration 
and  construction  of  this  contract  as  fol- 
lows: A  public  service  corporation  is  de- 
serious  of  securing  a  charter  authorizing 
it  to  use  the  streets  of  the  city  of  Al- 
buquerque for  its  purposes  in  the  construc- 
tion, maintenance,  and  operation  of  a  tele- 
phone system.  The  city  council  is  desirous 
of  protecting  the  people  of  the  city  of  Al- 
buquerque from  unjust  charges  for  tele- 
phone service,  and  consequently  exacted 
from  the  public  service  corporation  the  con- 
tract in  question.  It  is  perfectly  apparent 
that  the  city  council  did  not  intend  to 
prescribe  maximum  rental  rates  for  only 
a  portion  of  its  inhabitants  within  the 
district  mentioned  in  the  contract.  It  pro- 
posed to  prescribe  maximum  rental  rates 
for  all  of  its  people.  It  therefore  did  not 
contract  merely  for  those  people  who  would 
make  an  annual  contract  for  a  telephone, 
but  the  words  "per  annum"  were  inserted 
in  the  contract  as  furnishing  a  mode  of 
computation  merely  for  a  rental  charge. 
This  evidently  was  the  sense  in  which  the 
words  were  used  by  the  city.  To  conclude 
otherwise  would  be  to  convict  the  city  coun- 
cil of  the  grossest  failure  in  duty.  In  view 
of  the  rules  of  construction  hereinbefore 
noted,  there  seems  to  be  no  difficulty  what- 
ever in  holding  that  this  is  the  true  con- 
struction to  be  placed  upon  this  contract. 
It  is  clearly  susceptible  of  such  construc- 
tion, and  the  rules  of  construction  seem  to 
require  it. 

Appellant  seems  to  justify  the  charges 
for  installation  and  removal  on  the  ground 
that  they  are  made  in  pursuance  of  a  reason- 
able regulation  on  their  part.  We  cannot 
understand,  however,  that  a  regulation  can 
under  any  circumstances  be  adopted  bj'  a 
public  service  corporation  which  will  result 
in  increasing  a  rental  charge  above  whut 
has  been  fixed  by  contract  as  a  maximum 
charge.  This  was  attempted  in  Johnson 
Y.  State,  113  Ind.  143,  15  N.  E.  215,  and 
it  was  held  to  be  invalid.  And  the  obliga- 
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tion  to  furnish  telephone  service  at  not  to 
exceed  a  specified  rental  charge  certainly 
must  include  the  installation  of  a  usable 
appliance  connected  with  a  system. 

For  the  reasons  stated,  the  judgment  of 
the  lower  court  win  be  af&rmed;  and  it  is 
so  ordered. 

Pope,  Ch.  J.,  and  McFie,  Mechem,  and 
Wright,  JJ.,  concur.  Abbott,  J.,  having 
tried  this  case  below,  did  not  participate  in 
this  opinion. 


PENNSYLVANIA  SUPREME  COURT. 

THEODORE  R.  CONVERSE,  Receiver  of 
Minnesota  Thresher  Manufacturing  Com- 
pany, 

T. 

CARRIE  G.  CLARK  PARET,  Appt 

(228  Pa.  156,  77  Atl.  429.) 

Corporation  —  stockholders'  liability  — 
trustee. 

A  trustee  who  permits  stock  to  stand  on 
the  register  of  the  corporation  in  his  in- 
dividual name,  without  disclosing  the  fact 
of  the  trusteeship,  is  not  entitled  to  the 
benefit  of  a  provision  in  a  statute  creating 
a  stockholders'  liability,  that  no  person 
holding  stock  as  executor,  administrator, 
guardian,  or  trustee  shall  be  personally  sub- 
ject to  any  liability  as  a  stockholder. 

(May  2,   1910.) 

Note,  —  Personal  liability  of  exeeutovp 
administrator,  or  trustee  on  corpo^ 
rate  stock,  belonging  to  estate  or 
trusty    but   standing  in  his  name. 

This  note  includes  only  cases  where  the 
representative  character  of  one  appearing 
as  stockholder  is  not  indicated  on  the  books 
of  the  corporation;  hence  cases  are  ex- 
cluded where  the  word  "trustee"  or  the  like 
appeared  in  connection  with  the  stockhold- 
er's name.  Neither  does  it  include  the  right 
of  the  corporation  or  its  receiver  or  credit- 
ors to  recover  from  the  cestui  que  trust  or 
the  estate  of  decedent,  etc.;  nor  the  right 
of  the  trustee,  etc.,  to  reimbursement  from 
the  trust  estate,  cestui  que  trust,  etc.  As 
to  liability  of  pledgee  of  stock  as  a  share- 
holder, see  note  to  Marshall  Field  &  Co.  v. 
Evans,  J.  S.  Co.  19  L.R.A.(N.S.)  249,  sup- 
plementing a  note  to  Andrews  v.  National 
Foundry  &  Pipe  Works,  36  L.R.A.  139. 

Cases  like  Brown  v.  Allebach,  166  Fed. 
4S8  (reversed  on  point  of  practice  in  103 
C.  C.  A.  16,  179  Fed.  32)  ;  Baines  v.  Bab- 
cock,  95  Cal.  581,  29  Am.  St.  Rep.  158,  27 
Pac.  074,  30  Pac.  776;  McKim  v.  Glenn, 
00  Md.  470,  8  Atl.  130;  Mann  v.  Currie,  2 
Pxirb.  204,  upholding  liability  of  broker  or 
other  person  in  whose  name  the  stock  stood 
solely  for  convenience  of  parties  in  effecting 
transfers,   are   omitted;    as   are  also 
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APPEAL  by  defendant  from  a  judgment 
of  the  Court  of  Common  Pleas  for 
Monroe  County  in  plaintiff's  favor,  not- 
withstanding a  verdict  for  defendant, .  in 
an  action  brought  to  recover  certain  assess- 
ments which  had  been  levied  on  the  cor- 
porate stock  of  the  Minnesota  Tliresher 
Manufacturing  Company,  which  had  be- 
come insolvent.     Aflirmed. 

The  facts  are  stated  in  the  opinion. 
Mr.  F.  B.  Holmes,  for  appellant: 
When,  upon  tlie  reorganization  of  a  Min- 
nesota corporation,  stock  in  the  reorganized 
company  is  issued  to  the  executrix  of  a  de- 
ceased stockholder  in  tlie  original  company, 
and,  by  the  mistake  or  oversight  of  the  of- 
ficers of  the  company,  said  stock  is  is- 
sued   to    the    executrix    in    her    individual 


name,  without  the  addition  of  the  word 
"executrix,"  such  executrix,  upon  the  in- 
solvency of  the  company,  is  not  personally 
liable  for  the  amount  of  an  assessment. 

Bernheimer  v.  Converse,  200  U.  S.  510, 
51  L.  ed.  1163,  27  Sup.  Ct.  Rep.  755;  Straw 
&  E.  Mfg.  Co.  y.  L.  D.  Kilbourne  Boot  & 
Shoe  Co.  80  Minn.  325,  83  N.  W.  36. 

A  discrimination  should  be  made  between 
those  who  hold  stock  in  their  own  right 
and  those  who  hold  it  merely  in  a  repre- 
sentative capacity  or  as  trustees  or  by  the 
way  of  collateral  security. 

Burgess  v.  Seligman,  107  U.  8.  20,  27 
L.  ed.  359,  2  Sup.  Ct.  Rep.  10. 

Statutes  which  impose  individual  lia- 
bility on  stockholders  for  the  debts  of  the 
corporation  are  to  be  strictly  construed. 


like  Bird's  Case,  4  De  G.  J.  &  S.  200, 
upholding  liability  of  agent  who  subscribes 
for  stock  in  his  own  name,  without  disclos- 
ing the  fact  of  agency. 

One  to  whom  stock  is  issued  bv  the  cor- 
poration,  who  allows  himself  to  appear  on 
the  books  of  tlie  corporation  as  the  owner, 
18  liable  personally  in  creditors  of  the  cor- 
poration, as  though  he  were  the  absolute 
owner,  even  though  he  is  in  fact  but  a 
trustee.  Baincs  v.  Babcock,  supra;  Crease 
v.  Babcock,  10  Met.  525  {dictum);  Grew 
V.  Breed,  10  Met.  570  (liolding  trustee  lia- 
ble whether  trust  relationship  appeared  on 
books  of  company  or  not) ;  Mann  v.  Cur- 
rie,  supra;  Re  Central  Bank,  18  Ont.  A  pp. 
Rep.    489;  King's  Case.  L.  R.  6  Ch.  106. 

One  who  subscribes  for  shares  of  stock 
in  his  own  name  is  liable  on  such  subscrip- 
tion, though  he  signed  upon  a  secret  trust 
for  another.  Ollcsheimer  v.  Thompson  Mfg. 
Co.  44  Mo.  A  pp.  172. 

EITect  of  statutes. 

One  who  appears  on  the  register  of  stock- 
holders as  the  absolute  owner  of  shares,  it 
being  forbidden  by  statute  for  a  trust  to 
be  recorded  upon  the  register,  will,  as  to 
creditors,  be  placed  upon  the  list  of  con- 
tributories.  altbongh  he  in  fact  holds  the 
shares  as  trustee.  Chapman's  Case,  L.  R. 
3  Eq.  361  (for,  the  company  itself)  ; 
Mitcheirs  Case,  L.  R.  9  Eq.  303;  Ex  parte 
Buffg,  2  Drew.  &  S.  452, 

The  person  appearing  on  the  books  of  the 
corporation  as  stockholder  is  the  only  per- 
son to  whom  a  liquidator  of  the  company 
can  look,  though  he  is  insolvent,  and  is 
trustee  for  a  solvent  cestui  que  trust.  Hem- 
ming V.  Maddick,  L.  R.  9  Eq.  175. 

Under  a  statute  providing  that  "no  per- 
son holding  stock  in  any  corporation  as 
executor,  administrator,  conservator,  cruard- 
ian,  or  trustee,  .  .  .  shall  be  personally 
subject  to  any  liability  as  stockholder  of 
such  corporation,"  one  who  holds  stock  as 
trustee  for  another  is  nevertheless  liable  as 
stockholder  to  creditors,  where  the  trust 
relationship  is  not  indicated  on  the  books 
of  the  corporation.  Sherwood  ▼.  Illinois 
30  L.R.A.(N.S.) 


Trust  &  Sav.  Bank,   105  111.   112,  88  Am. 
St.  Rep.  183,  62  N.  E.  835. 

• — national  banks. 

One  section  (5152,  U.  S.  Rev.  Stat.  U. 
S.  Comp.  Stat.  1901,  p.  3405)  of  the  na- 
tional banking  law  enacts  that  "persons 
holding  stock  as  executors,  administrators, 
guardians,  or  trustees  shall  not  be  person- 
ally subject  to  any  liabilities  as  stock- 
holders." Under  this  statute  one  whose 
representative  character  appears  on  the  face 
of  the  books  of  the  bank  is  not  personally 
liable.    Lewis  v.  Switz,  7'4  Fed.  381. 

But  where  tlie  representative  character 
does  not  appear  on  the  books,  one  appearing 
thereon  as  stockholder  is  estopped  to  show, 
as  against  creditors,  that  be  is  in  fact 
only  a  trustee.  Davis  v.  First  Baptist  Soc. 
44  Conn.  582,  Fed.  Cas.  No.  3.033;  Bundy  v. 
Jackson;  24  Fed.  028;  Yardley  v.  VVilgus, 
50  Fed.  905;  Lewis  v.  Switz,  supra;  Kerr 
V.  Urie,  80  Md.  72,  38  L.R.A.  119,  63  Am. 
St.  Rep.  493,  37  Atl.  789  (where  stock- 
bolder  was  a  self-appointed  attorney  or 
trustee  of  her  infant  child). 

Or  even  that  he  is  a  trustee  for  the  bank 
itself.  Bundy  v.  Jackson  and  Lewis  v. 
Switz,  supra. 

Tbus,  where  by  statute  national  banks 
are  forbidden  to  purchase  tbeir  own  shares 
of  stock,  except  when  necessary  to  prevent 
loss  on  a  debt  previously  contracted  in  good 
faith,  and  are  required  to  dispose  of  it 
within  six  months  on  pain  of  having  a  re- 
ceiver appointed,  the  president  and  cashier 
of  a  bank,  who  appear  on  the  books  as 
stockholders,  are  estopped,  when  sued  as 
such,  to  prove  that  tbey  in  fact  hold  the 
stock  for  the  bank,  and  that  it  was  stock 
orifrinally  owned  bv  tiie  bank  and  put  in 
their  names  to  avoid  a  forfeiture  of  the 
bank's  charter,  or  for  any  other  deceptive 
or  illegal  purpose;  nor  can  they  avoid  lia- 
bility by  rctransf erring  the  stock  to  the 
bank.     Bundy  v.  Jackson,  supra. 

So,  one  who  permits  bis  name  to  appear 
as  stockliohler  of  a  national  bank,  without 
anything  to  indicate  tliat  the  stock  was 
held  in  trust,  cannot  show  as  a  defense  to 
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OHeilly  v.  Bard,  105  Pa,  509;  DoIIavcn 
▼.  Pratt,  223  Pa.  033,  72  Ail.  1008. 

Defendant  is  not  estopped  from  proving 
that  she  held  the  stock  as  executrix. 

Burgess  v.  Seliginan,  supra;  Mattlicws 
V.  Albert,  24  Md.  527;  McMahou  v.  Macy, 
51  N.  Y.  155;  Marshall  Fiehl  &  Co.  v. 
Evans,  J.  S.  &  Co.  }00  Minn.  85,  19  L.R.A. 
(N.S.)  249,  118  N.  W.  55;  May  v.  Genesee 
County  Sav.  Bank,  120  Mich.  3*30,  79  S.  VV. 
630;  Colonial  Trust  Co.  v.  McMillan,  188 
Mo.  647,  107  Am.  St.  Rep.  335,  87  S.  W. 
933;  Cook  v.  Carpenter,  212  Pa.  177,  61 
Atl.  805;  Tourtelot  v.  Stolteben,  101  Fed. 
362;  Litchfield  Bank  v.  Peck,  29  Conn. 
384;  Thomas  v.  Whallon,  31  Barb.  172; 
Billings  v.  Robinson,  94  N.  Y.  415;  Erie 
&  W.  PI.  Road  Co.  v.  Brown,  25  Pa.  156; 
Pittsburgh  &  C.  R.  Co.  v.  Stewart,  41 
Pa.  54;  McCully  v.  Pittsburgh  &  C.  R. 
Co.  32  Pa.  26;  Wickham  v.  Twaddell,  25 
Pa.  Super.  Ct.  188;  Sanborn  v.  VanDuvne, 
90  Minn.  216,  96  N.  W.  41;  18  C>c 
Law  &  Proc.  p.  733;  Stroup  v.  McCloskey, 
2  Sadler    (Pa.)    427,  10  Atl.  421. 

Messrs.  Wilton  A.  Elrclmnu  and  George 
H.  Butler  for  appellee. 

Stewart,  J.,  delivered  the  opinion  of  the 
court : 

James  B.  Clark,  a  citizen  of  the  state  of 
Connecticut,  died  in  August,  1804.  By  his 
last  will  lie  appointed  his  wife,  the  defend- 
ant in  this  action,  executrix,  and  gave  her 
the  full  use  and  control  of  his  entire  estate 
until  his  only  son  should  arrive  at  the  age 
of  twenty-one  years,  at  which  period  tlie 
will  directed  that  whatever  estate  then  re- 
mained should  be  divided  equally  between 
widow  and  son.  At  the  time  of  his  dcatli 
Clark  was  the  owner  of  forty  shares  of  the 
capital  stock  of  the  Northwestern  Manu- 
factrring  &  Car  Company,  a  corporation 
organized  under  the  laws  of  the  state  of 
Minnesota.  In  1884  the  Thresher  Manu- 
facturing Company,  also  a  Minnesota  cor- 
poration, acquired  tlie  assets  of  the  manu- 
facturing and  car  company,  and  substituted 
its  own  stock  for  that  of  tlie  former.  The 
defendant,  as  executrix  of  the  will  of  Clark, 
surrendered  the  certificates  of  stock  that 
were  in  her  husband's  name,  and  received 
in  exc.hange  certificates  for  forty  shares  in 
the   thresher   company   in    her   own    name, 


Carrie  G.  Clark.  8h«  had  given  no  direc- 
tions as  to  the  transfer,  but  the  stock  so 
issued  to  her  was  carried  on  .the  sti)ck  lodger 
and.  also  upon  the  stub  of  the  certificate 
book  as  the  stock  of  Carrie  G.  Clark.  The 
promoters  of  the  new  company  organized 
a  voting  trust,  and  in  December,  1887,  the 
defendant  delivered  to  the  trustees  the  cer- 
tificates that  had  been  issued  to  her  in  her 
own  name,  signing  at  the  same  time  an 
agreement  in  which  she  averred  that  she 
individually  was  the  owner  of  the  stock, 
and  receiving  in  exchange  a  trustees'  receipt 
which  recited  that  the  stock  was  held  by 
them  for  Carrie  G.  Clark.  Upon  surrender 
of  the  trustees'  certificate  in  1894,  a  cer- 
tificate for  forty  shares  of  the  capital  stock 
in  her  then  name,  Carrie  G.  Clark  Pa  ret, 
was  issued  and  receipted  for  by  her.  Once 
in  1880,  and  again  in  1S97,  defendnnt  voted 
by  proxy  the  stock  standing  in  her  name. 
In  1901,  at  the  suit  of  a  creditor,  the  Min- 
nesota Tliresher  Company  was  adjudged  in- 
solvent, and  the  plaintiff  in  this  action  was 
appointed  receiver.  Under  the  laws  of  Min- 
nesota, stockholders  in  corporations  such  as 
this  are  held  liable  to  the  amount  of  their 
stock  at  its  par  value.  11ie  courts  directed 
two  assessments  on  the  capital  stock  of  the 
company,  one  in  1902,  of  30  per  cent,  and 
one  in  1907,  of  04  per  cent.  At  these. dates 
the  defendant's  home  was  in  Monroe  county 
in  this  state.  Action  was  there  brought 
against  her  for  the  recovery  of  these  as- 
sessments. The  defense  set  up  was  that  the 
defendant  was  not  the  beneficial  owner  of  the 
stock,  but  that  the  same  belonged  to  th« 
estate  of  her  decensed  husband;  that  the 
stock  had  not  been  issued  in  her  name  at 
her  direction;  that  slie  continued  to  hold 
it  in  her  name  because  unadvised  that  such 
fact  indicated  individual  ownership  on  her 
part;  that  she  had  no  knowledge  of  how  it 
was  registered  on  the  books  of  the  corpora- 
tion; that  she  never  assorted  ownership 
over  it;  that  as  executrix  of  her  husband's 
will  she  had  fullv  accounted  for  it, — ^sub- 
sequent,  however,  to  the  insolvency  of  the 
corporation, — and  had  transferred  it  to  her 
son,  who  was  a  legatee^  under  the  will.  On 
the  trial  of  the  case  defendant  testified  very 
fully  in  support  of.  these  averments  con- 
tained in  the  affidavft  of  defense,  and  noth- 
ing  was   offered   by   way   of   contradiction. 


an  assessment'  bv  a  receiver,  that  it  was 
taken  by  the  bank  in  part  payment  of  an 
indebtedness  due  the  bank  by  a  stockholder, 
to  save  itself  from  loss,  and  was  put  in  his 
name  to  hold  in  trust  for  the  bank.  Lewis 
V.  Switz,  supra. 

But  one  appearing  on  the  books  of  a  na- 
tional bank  as  the  owner  of  stock,  but  who 
in  fact  is  mer^lv  a  trustee,  cannot  be  hehl 
liable  as  stockholder  for  the  debts  of  the 
bank,  where  the  real  owner  was  sued  as 
30  L.R.A.(N.S.) 


stockholder  and  judgment  obtained  against 
him,  even  though  execution  was  returned 
wholly  unsatisfied,  as  both  cannot  be  held. 
Yardlcy  v.  Wil'gus,  supra. 

Tlie  statute  above  quoted  refers  not  alone 
to  a  trustee  appointed  by  a  will  or  by  the 
order  of  a  court  or  judge,  but  the  relation 
of  trustee  and  cestui  que  trust  may  exist 
witljout  such  formal  action.  Lucas  v.  Coe, 
80  Fed.  972.  R.  A.  E. 
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It  was  submitted  to  tlie  jury  to  determine 
the  question  of  owncrsliip  of  the  stock;  and 
it  was  further  submitted  to  them — unneces- 
sarily, since  there  were  no  facts  in  dispute 
— to  determine  wliether  defendant  was  es- 
topped from  claiming  tliat  she  was  not  the 
owner  of  the  stock  by  reason  of  anything 
she  had  done  or  failed  to  do  in  connection 
with  the  certificate  which  had  been  issued 
to  her. 

Whetlier  an  estoppel  results  from  estab- 
lished facts  is  a  question  for  the  determin- 
ation of  the  court.     Lewis  v.  Carstairs,  5 
Watt*  &  S.  205.     On  both  issues  the  find- 
ing was  for  the  defendant.     A  motion  for 
judgment  non  obstante  followed.    The  court 
in  a  lengthy  opinion  filed  sustained  the  mo- 
tion, and  directed  judgment  to  be  entered 
for  the  plaintiff,  on  tlie  ground  that,  under 
the  statutes  of  Minnesota  as  construed  by 
the  highest  judicial  tribunal  of  that  state, 
"the  liability  of  a  person  to  assessment  on 
stock  in  an  insolvent  corporation  is  fixed 
by   the  names   in   which   the   stock  stands 
on  the  stock  register  of  the  corporation  when 
it  ceases  to  be  a  going  concern,  irrespective 
of  who  is  the  real  or  absolute  owner  there- 
of, subject,  of  course,  to  the  knowledge  of 
the  person  sought  to  be  charged  of  how  the 
certificates  jGtre  actually  issued,  or  to  acts 
which  make  the  person  a  party  to  its  ap- 
pearing on  the  stock  register."     It  is  con- 
ceded that,  as  a  general  statement  of  the 
law  of  Minnesota  governing  the  liability  of 
stockholders  of  insolvent  corporations,  this 
is  correct;  but  the  applicability  of  the  gen- 
eral rule  to  cases  such  as  that  under  present 
consideration  is  denied.     Section  13  of  the 
General  Statutes  of  Minnesota  of  1849-1858 
reads  as  follows:     "No  person  holding  stock 
in  such  corporation  as  executor,  administra- 
tor,  guardian,   or   trustee,    and   no   person 
holding  stock  as  collateral   (Security,  shall 
be  personally  subject  to  any  liability  as  a 
stockholder   ot   such    corporation ;    but   the 
person   pledging  such   stock   shall   be   con- 
sidered as  holding  the  same,  and  shall  be 
liable  as  a  stockholder  accordingly,  and  the 
estates   and    funds    in    the   hands   of    such 
executor,  administrator,  guardian,  or  trus- 
tee shall  be  liable  in  like  manner   as  the 
testate  or  intestate  would  ^ave  been  if  he 
had  been  living,  or  the  ward  or  person  in- 
terested  in    such    trust   funds    would   have 
been  if  he  had  been  competent  to  act,  and 
held  the  same  stock  in  his  own  name."    In 
repeated  decisions  the  supreme  court  of  the 
state  has  held  that  the  exemption  from  lia- 
bility   allowed    by    this    statute    when    the 
stock  is  held  as  collateral  security  extends 
only  to  cases  where  the  fact  of  such  col- 
lateral holding  appears  on  the  stock  regis- 
ter.   Of  the  cases  cited  by  the  learned  trial 
judge,  we  need  only  refer  to  Dunn  ▼.  State 
30  L.R.A.(N.S.) 


Bank,  59  Minn.  221,  61  N.  W.  27;  Harper 
V.    Carroll,   66   Minn,   487,   69    N.   W.   010, 
1069;  Marshall  Field  &  Co.  v.  Evans  J.  S. 
&  Co.  106  Minn.  85,  19  L.R.A.(N.S.)    249,* 
118  N.  W.  55. 

That  no  case  has  been  found  where  an 
executor  has  been  held  liable  individually 
for  an  assessment  on  stock  belonging  to  an 
estate  in  his  hands,  but  which  was  regis- 
tered in  his  own  name,  is  without  signifi- 
cance. It  means  nothing  more  than  that 
no  case  involving  such  fact  has  yet  arisen. 
The  conclusion  is  irresistible  that  the  con- 
struction placed  on  the  statute  witii  respect 
to  the  rights  of  those  holding  stock  as  col- 
lateral security  must  necessarily  be  the  same 
with  respect  to  the  rights  of  one  holding  as 
executor,  guardian,  or  trustee.  It  is  im- 
possible to  find  any  distinction  between  them 
in  the  statute,  and  no  reason  can  be  sug- 
gested why  they  should  be  distinguished. 
The  learned  trial  judge  was  entirely  cor- 
rect in  accepting  it  as  the  settled  law  of 
Minnesota,  upon  the  authorities  cited,  that 
the  exemption  allowed  by  the  statute  can 
be  claimed  only  when  the  registry  of  the 
stock  discloses  that  it  is  held  by  the  party 
to  whom  the  certificate  had  been  issued, 
not  as  owner,  but  as  pledgee  or  trustee. 

A  like  statute  with  this,  in  the  state  of 
Missouri,  has  received  similar  judicial  con- 
struction there,  a  fact  unimportant  except 
that  the  construction  placed  on  tlie  statute 
by  the  Missouri  court  met  with  disapproval 
and  dissent  in  the  Supreme  Court  of  the 
United  States.  The  reference  is  to  the  case 
of  Burgess  v.  Seligman,  107  U.  S.  20,  27 
L.  ed.  359,  2  Sup.  Ct.  Rep.  10.  There  the 
circuit  court  had  sustained  the  right  of  a 
party  registered  as  the  holder  of  stock  to 
show  that  in  point  of  fact  it  was  held  as 
collateral  security.  On  appeal  the  United 
States  Supreme  Court  affirmed  the  circuit 
court,  notwithstanding  the  supreme  court 
of  Missouri  had  meanwhile  decided  in  sev- 
eral cases  that  the  registry  as  it  stood  was 
conclusive  against  the  party;  the  Supreme 
Court  of  the  United  States  asserting  its 
right  to  disregard  these  decisions,  and  its 
unwillingness  to  be  bound  by  them.  The 
basis  of  this  affirmance  was  that,  when  the 
circuit  court  rendered  its  decision  in  the 
case,  the  question  raised  had  not  then  been 
adjudicated  by  the  Missouri  supreme  court, 
and  the  former  court  having  adopted  its 
own  interpretation  of  the  law  applicable 
to  the  case,  as  it  had  a  right  to  do,  such 
interpretation  was  not  to  be  disturbed  be- 
cause of  the  fact  that  a  difi'erent  interpreta- 
tion had  been  adopted  by  the  state  court 
after  the  right  had  accrued  to  the  circuit 
court.  True,  the  case  holds  that  a  con- 
struction of  the  statute  which  would  give 
the  holder  of  the  stock  the  right  of  exempt 
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lion  from  liability  wlien  it  is  sliown  that, 
notwithstanding  the  registry  of  it   in   his 
own   name,    he   holds    it    as    collateral,    is 
supported  by  the  better  reason,  and  refers 
approvingly  to  decisions  in  Maryland  and 
New  York  where  similar  statutes  have  been 
BO  construed;  but  the  court  makes  it  very 
clear  that  its  decision,  though  contrary  to 
.that  of  the  Missouri  supreme  court,  is  not 
an   attempt   to   overrule   or   set   aside   the 
latter,  except  as  a  controlling  authority  in 
the   particular  case  then  under  considera- 
tion.    The   opinion    proceeds:      "Since   the 
ordinary  administration  of  the  law  is  car- 
ried on  by  the  state  courts,  it  necessarily 
happens  that  by  the  course  of  their  deci- 
sions certain  rules  are  established  which  be- 
come rules  of  property  and  action  in  the 
state,  and  have  all  the  effect  of  law,  and 
which  it  would  be  wrong  to  disturb.     This 
is  especially  true  with  regard  to  the  law  of 
real   estate  and   the   construction   of  state 
Constitutions    and    statutes.      Such    estab- 
lished  rules   are    always   regarded   by   the 
Federal  courts,  no  less  than  by  the  state 
courts  themselves,  as  authoritative  declara- 
tions of  what  the  law  is.     But,  where  the 
law   has   not  been   thus   settled,   it  is   the 
right   and   duty  of  the   Federal   courts   to 
exercise  their  own  judgment,  as  they  also 
always  do  in  reference  to  the  doctrines  of 
commercial  law  and  general  jurisprudence. 
So,  when   contracts  and  transactions  have 
been  entered  into,  and  rights  have  accrued 
thereon  under  a  particular  state  of  the  deci- 
sions, or  when  there  has  been  no  decision, 
of  the  state  tribunals,  the  Federal  courts 
properly  claim  the  right  to  adopt  their  own 
interpretation  of  the  law  applicable  to  the 
case,  although  a  different  interpretation  may 
be  adopted  by  the  state  courts  after  such 
rights    have    accrued.      But    even    in    such 
cases,  for  the  sake  of  harmony  and  to  avoid 
confusion,  the  Federal  courts  will  lean  to- 
wards an  agreement  of  views  with  the  state 
courts,    if    the    question    seems    to-  them 
balanced  with  doubt."     As  thus  explained, 
the  case  of  Burgess  v.  Seligman,  supra,  is 
not  an  authority  governing  in  the  present 
issue.    It  is  enough  to  know  that  the  Min- 
nesota  courts    have    repeatedly,    since    the 
decision    in    Burgess   v.    Seligman    (1882), 
reasserted  their  adherence  to  the  construc- 
tion they  originally  gave  this  state  statute, 
notably   in    Harper   v.   Carroll,    supra,   de- 
cided   in    1896.     Tlie    suggestion    that    the 
Minnesota   cases   holding   a    pledgee   liable 
where    the    registry    discloses    nothing    in- 
consistent with  his  ownership  of  the  stock 
rests  on  the  fact  that,  when  rendered,  there 
was  no  statute  in  existence  exempting  pledg- 
ees from  liability,  is  simply  an  unsupported 
suggestion,  and  nothing  more.    If  the  stat- 
ute which  we  have  above  quoted  was  ever 
30  L.R.A.(N.S.) 


either  wholly  or  in  part  repealed,. so  far  as 
it  relates  to  holders  of  stock  as  collateral, 
it  was  for  the  appellant  to  show  the  fact. 
In  Marshall  Field  &  Co.  v.  Evans,  J.  S.  ft  Co. 
supra,  decided  in  1908,  there  is  a  clear 
recognition  of  the  existence  of  the  statute. 
It  is  there  said:  "It  is  well  settled  that 
one  to  whom  corporate  stock  has  been  trans- 
ferred in  pledge  or  in  trust  or  as  collateral 
security  for  money  loaned,  but  who  appears 
on  the  books  of  the  corporation  as  the  gen- 
eral owner  thereof,  is  liable  as  a  stock- 
holder for  the  debts  of  the  corporation." 
The  language  here  used  is  significant  not 
only  with  respect  to  the  existence  of  the 
statute,  but  it  connects  trustees  with  pledg- 
ees in  such  a  way  as  to  leave  no  doubt  that 
the  construction  given  the  statute  applies 
equally  to  both. 

Aside  from  these  controlling  considera- 
tions, we  see  no  equity  in  the  defense  here 
attempted  on  the  facts  as  established.  That 
question,  however,  need  not  be  discussed. 
It  is  sufficient  that  under  the  laws  of  Min- 
nesota the  defendant  is  estopped  from  as- 
serting ownership  of  the  stock  in  anyone 
but  herself.    The  judgment  is  affirmed. 
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R.  B.  ALLEN 

V. 

TUSCARORA  VALLEY  RAILROAD  COM- 
PANY, Appt. 

(—  Pa.  ^,  78  Atl.  34.) 

liimitatlon  of  action  *  amendment  off 
complaint  —  change  from  common 
law  to  statutory  action. 

1.  The  complaint  in  an  action  by  a  rail- 
road employe^  for  injuries  caused  by  fail- 
ure of  the  company  to  use  cars  equipped 
with  couplers  in  ordinary  use  cannot,  after 
the  limitation  period  has  elapsed,  be  amend- 

Note,  —  Amendment  of  pleading  after 
limitation  period  by  qhanying  from 
common  law  to  statutCf  or  vice  versa, 
or  from  statute  of  one  jurisdiction  to 
statute  of  another. 

The  earlier  cases  as  to  amendment  after 
limitation  period  by  changing  from  common 
law  to  statute,  or  vice  versa^  are  covered 
by  the  note  to  Missouri,  K.  &  T.  R.  Co.  v. 
Bacrley,  3  L.R.A.(N.S.)  287. 

There  seems  to  he  some  conflict  among 
the  different  jurisdictions  as  to  whether  a 
cause  of  action  at  common  law  and  one 
based  upon  a  statute,  or  a  cause  of  action 
based  upon  a  statute  of  one  state  and  one 
based  upon  a  statute  of  another  state  or 
a  Federal  statute,  where  the  basic  trans- 
action is  the  same,  are  the  same  cause  of 
action  or  are  different  and  distinct  from 
each  other.    If  they  are  the  same,  an  ajnend- 
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ed  80  as  to  charge  failure,  to  comply  with 
the  act  of  Congress  requiring  interstate 
railroad  companies  to  equip  their  cars  with 
automatic  couplers,  and  depriving  them  of 
the  defense  of  assumption  of  risk. 

Pleading:  —  departure  —  change  from 
common  law  to  statutory  use. 

2.  A  departure  arises  where  a  complaint 
charging  liability  of  a  railroad  company  to 
an  employee  for  injuries  caused  by  the  use 
of  couplers  not  of  the  ordinary  type  is 
amended  so  as  to  show  that  defendant  was 
engaged  in  interstate  commerce,  and  did 
not  use  the  couplers  required  by  the  act  of 
Congress. 

(July  1,  1910.) 

APPEAL  by  defendant  from  a  judgment 
of    the   Court    of   Common    Pleas    for 
Juniata  County  in  favor  of  plaintiff  in  an 


action  brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused 
by  defendant's  negligent  adoption  and  usq 
of  improper  couplings.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  F.  M.  M.  Pennell,  for  appellant: 

In  permitting  amendments  to  declara- 
tions, the  cause  of  action  must  remain 
substantially  the   same. 

Steffy  V.  Carpenter,  37  Pa.  41;  Royse  v. 
May,  93  Pa.  454. 

The  court  will  not  permit  a  plaintiff  to 
change  or  enlarge  his  ground  by  an  en- 
tirely new  and  different  cause  of  action, 
especially  when,  by  the  statute  of  limita- 
tions, it  would  work  an  injury  to  the 
opposite  party. 

Trego  V.  Lewis,  58  Pa.  463. 

When  an  amendment  substitutes  a  new 


ment  changing  from  one  to  the  other  after 
the  statute  of  limitations  has  run  is  proper, 
and  relates  back  to  the  'time  of  the  original 
pleading,  so  as  to  avoid  the  bar  of  the  stat- 
ute; but  if  they  are  held  to  be  different 
and  distinct  from  each  other,  the  amend- 
ment, in  some  jurisdictions,  as  indicated  in 
Allen  v.  Tuscarora  Valley  R.  Co.,  is  not 
allowed  after  the  limitation  period  has 
elapsed;  while  in  others  it  is  permitted, 
but  a  plea  of  the  statute  of  limitations  is 
thereafter  allowed  as  a  bar  to  recovery 
upon  the  amendment. 

Common  law  to  statute,  or  vice  versa. 

Thus,  where  an  original  complaint  al- 
leged in  one  count  the  negligent  causing 
of  the  death  of  plaintiff's  intestate  by  de- 
fendant's failure  to  provide  a  reasonably 
safe  and  secure  place  'for  him  to  perform 
the  duties  of  his  employment,  a  new  count 
under  a  statute,  charging  that  the  negligent 
death  of  the  intestate  resulted  from  obey- 
ing orders  to  which  it  was  his  duty  to  con- 
form, may  be  added  by  amendment  after 
the  expiration  of  the  limitation  period,  and 
relates  back  to  the  filing  of  the  original 
complaint,  so  as  to  cut  off  the  defense  of 
the  statute  of  limitations.  Alabama  Con- 
sol.  Coal  &  I.  Co.  v.  Heald,  364  Ala.  580, 
45  So.  686,  second  appeal,  53  So.  162.  In 
this  case,  the  court  said:  "It  will  be  ob- 
served that  the  wrong  complained  of  is 
identical, — the  wrongful  death  of  the  in- 
testate,— whether  the  recourse  sought  is  un- 
der the  common  law  or  statute,  or  both; 
and  a  judgment  on  either  count  would  be  a 
complete  bar  to  a  recovery  in  the  second 
suit." 

And  in  Townes  v.  Dallas  Mfg.  Co.  154  Ala. 
612,  45  So.  096,  an  action  for  personal  in- 
jury to  an  employee,  the  court,  overruling 
defendant's  contention  that  the  trial  court's 
error  in  sustaining  an  objection  to  an 
amendment  to  the  complaint  after  the  limi- 
tation period  was  harmless,  as  the  amend- 
ment would  have  been  subject  to  the  plea 
of  the  statute  of  limitations,  said:  "The 
amendment  offered  was  within  the  lis  pen- 
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dens,  and  related  back  so  as  to  cut  off  the 
statute  of  limitations,  unless  the  original 
complaint  was  barred.  The  gravamen  of 
the  action  is  failure  of  the  defendant  to 
properly  light  its  premises  while  the  plain- 
tiff was  at  work  .  .  .  which  is  the 
cause  of  action  as  set  forth  in  the  original 
as  well  as  the  amended  complaint.  It  may 
be  that  counts  3  and  4  were  attempted  un- 
der the  statute,  and  that  the  amendment  is 
framed  under  the  common  law;  but  this 
was  not  necessarily  such  a  departure  as  to 
prevent  its  relating  back." 

So,  where  an  original  complaint  in  an 
action  for  personal  injuries  stated  a  cause 
of  action  within  a  statute,  based  upon  the 
negligence  of  an  employee  of  defendant  to 
whose  orders  plaintiff  was  bound  to  con- 
form, and  did  conform,  and  who  ordered 
plaintiff  to  work  in  a  place  of  danger  out- 
side of  his  employment,  an  amendment  of 
the  complaint,  after  such  statute  has  been 
declared  unconstitutional,  and  after  the 
limitation  period  for  an  original  action  has 
expired,  which  amounts  to  but  a  restate- 
ment of  the  facts  in  the  original  complaint, 
going  to  show  a  right  of  action  in  favor  of 
plaintiff  under  the  common  law,  relates 
back  to  the  time  when  the  action  was  com- 
menced by  the  original  complaint,  and  is  not 
subject  to  the  bar  of  the  statute  of  limita- 
tions. Oolitic  Stone  Co.  v.  Ridge  (Ind.) 
91  N.  E.  944.  The  court  said:  "Both  the 
former  and  the  present  complaint  involve 
the  same  transaction  and  injury.  The  grava- 
men of  the  action,  as  disclosed  by  both  com- 
plaints, is  the  personal  injury  sustained  by 
the  appellee,  due  to  the  fact  or  facts  that 
he  was  by  appellant  ordered  outside  of  his 
employment,  to  work  in  an  unsafe  and  dan- 
gerous place,  without  any  warning  or  ad- 
monition in  respect  to  that  fact,  and  by 
reason  thereof  suffered  the  injuries  of  which 
he  complains.  It  is  manifest  that  a  judg- 
ment rendered  upon  the  former  complaint 
would  bar  a  recovery  on  the  amended  com- 
plaint." 

But  where,  under  an  amended  declaration 
in  ah  action  for  wrongful  death,  based  upon 
a  statute,  and  alleging  a  cause  of  action  in 
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and  diflTerent  cause  of  action,  and  debars 
the  defendant  of  the  privilege  of  pleading 
the  statute  of  limitations,  it  will  not  be 
allowed. 

Tyrrill  v.  Lamb,  96  Pa.  464;  Smith  v. 
Smith,  45  Pa.  403. 

The  original  narr.  and  that  filed  under 
the  act  of  assembly  for  treble  damages 
Bet  forth  different  causes  of  action. 

Dunbar  Furnace  Co.  v.  Fairchild,  121  Pa. 
563,  15  Atl.  656,  128  Pa.  485,  18  Atl.  443, 
444,  17  Mor.  Min.  Rep.  242. 

Although  the  power  of  amendment  is 
given  by  the  act  of  assembly,  it  should  be 
exercised  with  due  regard  to  the  rights 
of  both  parties.  It  should  not  be  allowed 
so  as  to  deprive  the  opposite  party  of  any 
valuable  rights. 

Tyrrill  v.  Lamb,  supra;  Trego  v.  Lewis, 
58  Pa.  468;  Kaul  v.  Lawrence,  73  Pa.  410; 
Kille  V,  Ege,  82  Pa.  102,  12  Mor.  Min. 
Rep.   654;   Leeds  v.  Lockwood,  84  Pa.  70. 

The  act  of  Congress'  of  March  2,  1893, 
chap.  196,  changes  the  common  law  in 
removing  the  defense  of  assumption  of  risk. 

Johnson  v.  Southern  P.  Co.  54  C.  C.  A. 
508,  117  Fed.  462. 


Messrs.  J.  Ilowarcl  Nccly  and  James 
M.  Burnett  &  Son,  for  appellee: 

If  the  amendment  is  merely  a  restate- 
ment of  substantially  the  same  cause  of 
action,  though  in  a  different  form,  the 
variance  in  form  will  will  not  prevent  the 
amendment. 

Stoner  v.  Erisman,  206  Pa.  601,  56  Atl. 
77;  Schmelzer  v.  Chester  Traction  Co.  218 
Pa.  32,  66  Atl.  1005. 

The  cause  of  action  is  the  particular 
matter  for  which  the  suit  is  brought,  and 
when  the  object  of  an  amendment  is  not 
to  forsake  this,  but  to  adhere  to  it,  and 
effect  a  recovery  upon  it,  it  is  the  duty 
of  the  court,  when  the  merits  of  the  case 
cannot  otherwise  be  reached,  to  permit  the 
amendmeat. 

Rodrigue  v.  Curcier,  15  Serg.  &  R.  81; 
Erie  City  Iron  Works  v.  Barber,  118  Pa. 
17,  12  Atl.  411;  Cassell  v.  Cooke,  8  Serg. 
&  R.  268,  11  Am.  Dec.  610;  Yohe  v.  Robert- 
son, 2  ^^^art.  155*;  Maus  v.  Montgomery, 
10  Serg.  &  R.  192;  Sandback  v.  Quigley, 
8  Watts,  460;  StefTy  v.  Carpenter,  37  Pa. 
41;  Knapp  v.  Hartung,  73  Pa,  294. 

The  amendment  made  no  change  in  the 


favor  of  the  deceased's  parents,  it  was  neces- 
sary to  prove  tlmt  the  cause  of  the  accident 
was  wilful  on  the  part  of  the  defendant,  but 
it  was  not  necessary  to  allege  or  prove  that 
deceased  had  exercised  due  care,  or  was 
not  guilty  of  contributory  negligence,  a  fur- 
ther amendment,  after  the  limitation  period 
had  expired,  making  the  administrator 
plaintifT,  and  basing  the  cause  of  action 
upon  common-law  liability,  and  under 
which  it  is  necessary  to  allege  and  prove 
that  deceased  was  in  the  exercise  of  due 
care,  and  had  not  assumed  the  risk  or  been 
guilty  of  contributory  negligence,  substi- 
tutes a  new  and  different  cause  of  action, 
and  is  subject  to  a  plea  of  tlie  statute  of 
limitations.  Bradley  v.  Chicago-Virden 
Coal- Co.  231  111.  622,  83  N.  E.  424. 

So,  where,  under  certain  counts  of  a  decla- 
ration as  originally  filed  in  an  action  for 
personal  injuries,  charging  defendant  with 
common-law  negligence  merely,  it  was  nec- 
essary, in  order  to  recover,  that  plaintifT 
prove  that  he  himself  had  not  assumed  the 
risk,  and  was  in  the  exercise  of  due  care 
for  his  own  safetv,  an  amendment  of  such 
counts,  made  aftor  the  limitation  period, 
under  which  it  is  incumbent  upon  plaintifT 
to  prove  that  his  injury  resulted  from  the 
wilful  failure 'of  the  defendant  to  comply 
with  certain  provisions  of  a  statute,  and 
under  which  the  defenses  of  assumed  risk 
and  contributory  negligence  are  not  avail- 
able to  defendant,  states  a  new  cause  of 
action  and  is  to  be  regarded  as  a  new  suit, 
begun  when  such  amendment  is  filed,  and 
is  subject  to  a  plea  of  the  statute  of  limi- 
tations in  bar.  Henderson  v.  ^fox^eaqua 
Coal  Min.  ^  :srfg.  Co.  145  111.  App.  (537. 

And  in  Wasson  v.  Boland,  130  Mo.  App. 
f)22.  118  S.  \V.  GC3,  where  plaintifT  had 
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filed  a  demand  against  the  estate  of  a 
decedent,  based  on  a  bank  certificate  of  de- 
posit, alleging  merely  that  the  bank  had 
been  a  copartnership  and  decedent  the 
owner  of  stock  therein,  and  thereafter,  and 
after  the  period  of  limitation  had  expired 
for  the  presentation  of  claims  against  the 
estate,  filed  without  objection  an  amended 
petition,  the  object  of  which,  as  of  the 
original,  was  to  hold  the  estate  on  the 
ground  of  partnership,  but  which  pleaded 
additional  facts  and  statutes  upon  which 
such  liability  of  the  estate  of  decedent  was 
predicated,  its  purpose  beins:  to  set  forth 
that  the  former  corporate  life  of  the  bank 
had  ceased  by  virtue  of  a  statute  when  it 
received  the  deposit  while  conducting  the 
bank  as  a  going  concern,  as  had  been  done 
for  several  years,  without  any  intention  to 
wind  up  its  affairs,  and  that  by  reason 
thereof  the  stockholders  became  merely  part- 
ners, doing  a  banking  business  as  a  part- 
nership, and  that  deceased,  under  another 
statute,  was  liable  as  one  of  such  part- 
ners,— it  was  held  that  the  amendment  waa 
the  substitution  of  a  new  action  and  waa 
barred  by  the  statute  of  limitations.  The 
court  said:  "One  test  constantly  made  is 
whether  evidence  to  prove  one  will  support 
the  other.  .  .  .  The  rule  is  clearly  il- 
lustrated by  the  decision  in  McHusrh  v.  St. 
Louis  Transit  Co.  190  Mo.  85,  88  S.  W. 
853,  where  it  is  held  that  a  complaint  for 
damages  for  common-law  negligence  and 
one  for  statutory  negligence'  are  two  differ- 
ent causes  of  action,  and  cannot  be  joined 
in  the  same  count,  though  they  relate  to 
the  same  injury.  It  can  be  said  of  this 
amendment  .  .  .  that  *that  proof  re- 
quired by  one  petition  was  entirely  differ- 
ptit  from  the  proof  renuired  by  the  other. 
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cause  of  action  or  in  the  law  applicable 
to  the  facts  of  the  case.  The  several  acts 
of  (Congress  formed  a  part  of  the  law  ap- 
plicable to  the  case,  of  which  the  court  was 
bound  to  take  notice,  whether  pleaded  or 
not. 

Drake  v.  Philidelphia  &  R.  R.  Co.  5  Va. 
Co.  Ct.  24;  Erie  City  v.  Schwiiigle,  22  Ta. 
390,  60  Am.  Dec.  87. 

Mestrczat,  J.,  delivered  the  opinion  of 
ttie  court : 

This  was  an  action  of  trespass  at  com- 
mon law,  brought  July  1,  1904,  by  the 
plaintiff,  a  brakeman  in  the  employ  of  the 
defendant  company,  to  recover  damages  for 
injuries  received  in  its  service  while  be  was 
in  the  act  of  coupling  cars.  The  state- 
ment was  filed  with  the  precipe,  and 
averred,  inter  alia,  as  follows:  "It  then 
and  there  was  the  duty  of  defendant  cor- 
poration to  adopt  and  use  couplings  for 
its  cars  of  ordinary  character  and  rea5?on- 
able  safety,  according  to  the  usages,  habits, 
and  ordinary  risks  of  the  business;  but  the 
defendant  corporation,  not  regarding  its 
duty  in  the  premises,  at  or  about  February 


29,  1904,  at  Juniata  county  aforesaid,  care- 
lessly and  negligently  adopted  and  used 
the  pin  and  link  coupler,  a  kind  of  coupler 
not  then  in  ordinary  use,  but  more  danger- 
ous than  the  usual  and  ordinary  coupling 
employed  by  railroads,  by  reason  whereof 
plaintiff,  while  engaged  in  coupling  cars 
so  as  aforesaid  supplied  and  fitted  with 
the  pin  and  link  coupler,  due  to  the  negli- 
gence of  defendant  corporation,  in  the  law- 
ful performance  of  his  work,  and  exercising 
due  and  proper  care,  on  or  about  February 
29,  1904,  aforesaid,  at  tlie  county  of  Junia- 
ta, was  caught  by  the  left  hand  between 
the  two  protruding  irons,  called  'bull  noses,' 
parts  of  the  couplings,  and  thereby  his 
left  hand  was* badly  cut,  bruised,  lacerated, 
and  torn,"  etc. 

In  December,  1908,  a  rule  was  granted  on 
the  defendant  to  show  cause  why  the  state- 
ment should  not  be  amended;  and  on  Jan- 
uary 21,  1909,  the  rule  was  made  absolute, 
and  the  statement  was  amended  so  as  to 
read,  inte7-  alia,  as  follows:  "Tliat  said  de- 
fendant corporation  at  the  time  of  commit- 
ting the  grievances  hereinafter  mentioned 
was    engaged    in    interstate    commerce    by 
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And  this  difference  was  as  to  the  character 
of  the  proof,  and  not  as  to  the  quantity  of 
proof  only.  The  entire  proof  required  by 
the  original  petition  would  not  have  been 
sufficient  under  the  amended  petition.* " 

Statute  of  one  jurisdiction  to  statute  of  an- 
other. 

•  Where  an  original  declaration  in  an  ac- 
tion for  the  wrongful  death  of  an  employee 
on  a  steamship  on  a  voyage  on  the  high 
seas  was  based  upon  statutes  of  the  state 
where  the  action  was  brought,  but  one 
count  thereof  stated  every  substantial  fact 
necessary  to  create  a  cause  of  action  under 
the  statutes  of  another  state  which  is  the 
domicil  of  the  defendant  corporation,  an 
amended  declaration  based  upon  the  stat- 
utes of  the  latter  state,  and  filed  after  the 
limitation  period  fixed  therein,  as  it  does 
not  change  the  essential  nature  of  such 
original  count,  nor  set  up  a  new  cause  of 
action,  relates  back  to  the  time  of  filing 
the  original  declaration,  and  avoids  tlie 
bar  of  the  limitation.  De  Va!le  Da  Costa 
V.  Southern  P.  Co.  100  C.  C.  A.  313,  170 
Fed.  843. 

But  where  an  action  for  wrongful  death 
was  brought  by  deceased's  widow,  as  such, 
under  a  state  EJtatute  giving  her  alone  the 
right  of  action,  for  her  sole  benefit,  an 
amendment  of  the  declaration  changing  the 
relation  in  which  she  sues  from  that  of 
widow  to  that  of  administratrix,  for  the 
benefit  of  herself  as  widow  and  her  children, 
and  changing  her  cause  of  action  to  one 
under  the  Federal  employers*  liability  act, 
giving  the  right  of  action  against  an  in- 
terstate carrier  for  the  death  of  an  em- 
30  L.R.A.(N.S.) 


ployee  to  the  personal  representative  of 
deceased  alone,  for  the  benefit  of  his  widow 
and  children,  or  dependent  next  of  kin, —  Jtji 
\yhile  permissible,  yet,  if  made  after  the*/^^^^ 
limitation  period  against  actions  under  the  mjJ^ 
latter  statute,  does  not  relate  back  to  the 
time  of  the  commencement  of  the  original' 
action,  so  as  to  avoid  the  bar  of  the  stat- 
ute of  limitations,  being  in  effect  the  bring- 
ing of  a  new  action  under  the  Federal  stat- 
ute. Hall  V.  Louisville  &  N.  R.  Co.  157 
Fed.  464,  affirmed  in  98  C.  C.  A.  664,  174 
Fed.  1021.  The  court  said:  "A  recovery 
in  her  name  alone,  under  the  state  statute, 
would  not  be  a  bar  to  another  action 
against  this  defendant,  growing  out  of  the 
same  wrongful  act,  in  a  suit  under  the 
Federal  statute,**  and  "her  recovery  as 
widow  would  be  no  bar  to  a  recovery  under 
the  Federal  statute,  at  least,  in  so  far  as 
her  three  children  are  concerned,  who  were 
neither  a  party  to,  nor  interested  in,  any 
suit  in  the  name  of  the  widow  as  such. 
.  .  .  The  amendment  is  a  departure, 
therefore,  from  law  to  law.  Tiie  amend- 
ment changing  the  beneficiary  is  in  effect 
the  bringing  of  a  new  suit.*' 

And  in  an  action  in  a  state  court,  based 
upon  a  statute  of  the  state,  to  recover  for 
the  death  of  plaintiff's  intestate,  which  oc- 
curred in  Canadian  waters,  and  was  alleged 
to  have  been  caused  by  the  ne<?ligence  of 
defendant,  a  corporation  of  said  state,  a 
writ  of  mandamus  will  not  he  granted  to 
compel  the  court  to  permit  the  filing  of  an 
amended  declaration  based  upon  a  Canadian 
statute,  after  the  expiration  of  the  limita- 
tion periods  prescribed  by  the  latter  stat- 
ute. Wiiinrert  v.  Carpenter,  101  Mich.  396, 
59  N.  W.  602.  A.  C  W. 
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railroad   and   a   common   carrier,   and    did 
haul  on  its  line  cars  used  in  moving  inter- 
state   traffic,    not   equipped    with    couplers 
coupling  automatically  by  impact,  and  which 
can  be  imcoupled  without  the  necessity  of 
men  going  between   the  ends  of  the  cars, 
none   of   its   cars   being   so   equipped   with 
couplers  as   aforesaid,   in  violation   of   act 
Congress,  March  2,  1893,  chap.  196,  §  2,  27 
Stat,  at  L.  531,  U.  S.  Comp.  Stat.  1901,  p. 
3174,  and  its  supplements;   that  the  train 
aforesaid  was  not  composed  of  four-wheel 
cars  or  eight-wheel   standard   logging  cars 
where  the  height  of  such  cars  from  top  of 
same  to  center  of  coupling  does  not  exceed  25 
inches,  used  exclusively  for  the  transporta- 
tion of  logs."     The  defendant  objected  to 
the   allowance  of   the   amendment  on   the 
ground  that  it  introduced  a  new  and  dif- 
ferent cause  of  action  which  was  barred  by 
the  statute  of  limitations.     The  first   as- 
signment alleges  error  in  making  the  rule 
absolute    and    permitting   the    plaintiff   to 
amend  the  statement  of  claim.    As  we  arc 
of  opinion  that  this  assignment   must   be 
sustained,   the    other   assignments   become 
immaterial  and  need  not  be  considered  or 
determined.     The  amendment  to  the  state- 
ment   of    claim,    allowed    by    the    court, 
brought  the  case  within  the  act  of  Congress 
of  March  2,  1893,  and  alleges  that  the  cars 
were   equipped   with   couplers   in   violation 
of  the  act.     This  statute  was  enacted,  as 
its   title   declares,   to   promote   the   safety 
of  employees  and  travelers  upon  railroads 
engaged  in  interstate  commerce,  by  compel- 
ling common   carriers   to  equip   their  cars 
with  automatic   couplers,   etc.,   and   makes 
it  unlawful  for  a  common  carrier  to  haul 
or  permit  to  be  hauled  any  car  used  in  mov- 
ing   interstate    traffic   not    equipped    with 
couplers  coupling  automatically  by  impact. 
Section  8  of  the  act  provides:     "That  any 
employee  of  any  such  common  carrier  who 
may  be  injured  by  any  locomotive,  car,  or 
train  in  use  contrary  to  the  provisions  of 
this   act   shall  not  be  deemed   thereby   to 
have  assumed  the  risk  thereby  occasioned, 
although  continuing  in  the  employment  of 
such  carrier  after  the  unlawful  use  of  such 
locomotive,  car,  or  train  had  been  brought 
to    his    knowledge."      The    original    state- 
ment, as  observed,  was    at    common    law, 
and  alleges  that  the  plaintiff's  injuries  re- 
sulted from  the  defendant  company  having 
carelessly  and  negligently  adopted  and  used 
the  pin  and  link  coupler,  more  dangerous 
than  the  usual  and  ordinary  coupling  em- 
ployed by  railroads.     Prior  to  the  act  of 
Congress,  employees  of  common  carriers  as- 
sumed the  risks  and  dangers  naturally  and 
ordinarily    incident    to    their    employment, 
which  included  the  risks  and  hazards  aris-  I 
ine  from  the  performance  of  their  duty  in  • 
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coupling   cars.     If   the   employee    vfolb   in- 
jured in  the  discharge  of  that  duty,   and 
it  was  a  risk  which  he  assumed,  the  carrier 
was  not  responsible.     But  the  act  changes 
the  liability  of  the  carrier  when  engaged 
in  interstate  commerce,  and  what  was  law- 
ful  at  common   law   before  the   passge  of 
the  act  is  made  unlawful  by  the  act.     The 
statute    abrogates    the    common     law     pro 
tantOy  and  imposes  a  liability  on  the  carrier 
different  from  that  imposed  by  the  common 
law.    The  latter  gives  the  employee  a  right 
of  action  for  an  injury  resulting  from  a  neg- 
ligent act  exposing  him  to  a  danger   which 
he  did  not  assume  in  entering  the  carriei*'8 
service;  but  the  statute  deprives  the  carrier 
of  the  protection  and  defense  of  the   risk 
assumed  by  the  employee,  which  it  had  at 
common  law.    The  act  of  the  carrier  in  fail- 
ing to  equip  its  cars  with  automatic  coup- 
lers is  declared  to  be  unlawful,  and  is  for- 
bidden under  the  penalty,  imposed  by  §  8, 
that  the  employee,  if  injured,  shall  not  be 
deemed   to   have  assumed  the  risk   of    his 
employment.     The  act  of  Congress  is   the 
basis  of  the  plaintiff's  claim,  as  laid  in  the 
amended  statement,  while,  in  the  original 
statement,   the   basis   of   the   claim    is    the 
failure  of  the  carrier  to  perform  its  com- 
mon-law   duty    to    him    as    its    employee. 
The  amendment  is  not  a  restatement,  or  the 
statement  in  a  different  form  of  the  same 
cause    of    action,   but    the    averment    of    a 
statutory  cause  of  action  in  which  the  lia- 
bility is  different  and  greater  than  in  an 
action    at    common    law.     It   deprives    the 
defendant  of  a  valuable  right,  mz,,  the  de- 
fense   of   the   assumption   of   risk   by    the 
plaintiff,   which    is   not   permissible.     Kaul 
V.    Lawrence,    73    Pa.    410.      We    think    it 
clear  that  the  amendment  to  the  statement 
of   claim    introduced   a   new   and    different 
cause  of  action,  which  was  barred  by  the 
statute  of  limitations,  and  therefore,  under 
the  well-settled  rule  in  this  state,  it  should 
not  have  been  allowed. 

In  support  of  the  contention  that  the 
amendment  did  not  change  the  cause  of 
action,  the  learned  counsel  for  the  plaintiff 
claims  that  tne  language  of  the  original 
statement  was  not  changed  in  any  way  by 
the  amendment,  which,  it  is  alleged,  con- 
sisted simply  of  an  addition  to  the  original 
statement,  and  directed  attention  to  the 
net  of  Congress,  and  its  supplement,  as 
being  applicable  to  the  facts  of  the  case. 
But,  it  will  be  observed,  in  the  amendment 
there  was  a  departure,  not  only  from  the 
facts  as  laid  in  the  original  statement,  but 
also  from  the  law  as  applicable  to  the  facts 
in  the  original  statement.  In  other  words, 
there  was  a  departure,  not  only  from  fact 
to  fact,  but  from  law  to  law.  A  departure 
in  pleading  may  be  either  in  the  substanot 
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of  the  action  or  defense,  or  the  law  on 
which  it  is  founded.  2  Saimders,  PI.  & 
Ev.  *807.  The  original  statement,  it  is 
true,  averred  the  injuries  of  the  plaintiff 
and  the  alleged  negligent  act  of  the  defend- 
ant by  which  they  were  caused,  but  there 
was  no  intimation  in  the  statement  that 
the  carrier  was  engaged  in  interstate  com- 
merce, or  that  the  defendant's  cars  were 
equipped  with  couplers  in  violation  of  the 
act  of  Congress.  Proof  of  the  existence 
of  these  two  additional  facts  was  required 
to  sustain  the  action  as  amended,  and  this 
is  one  of  the  tests  in  determining  whether 
the  amendment  introduces  a  different  cause 
of  action.  Wabash  R.  Co.  v.  Bhymer,  214 
III.  579,  73  N.  E.  879.  It  is  apparent  that, 
without  this  amendment,  the  act  of  Con* 
gresB  could  have  had  no  place  in  the  case, 
and  could  not  have  been  invoked  to  deprive 
the  company  of  its  defense  that  the  plain- 
tiff assumed  the  risks  or  dangers  of  his 
employment.  If,  however,  all  the  facts 
necessary  to  bring  the  case  within  the  act 
of  Congress  had  been  included  in  the  orig- 
inal statement,  it  would  have  been  insuffi- 
cient as  a  statement  under  the  act  with- 
out a  reference  to  the  statute.  Bolton  v. 
Georgia  P.  R.  Co.  83  Ga.  659,  10  S.  E.  352. 
It  is  also  true  that  if,  as  claimed  by  the 
plaintiff,  all  the  facts  necessary  to  sustain 
a  recovery  on  the  amended  statement  were 
set  forth  in  tlie  original  statement,  the 
amendment  would  stilly  be  a  change  or  de- 
parture from  the  original  statement,  not 
from  fact  to  fact,  but  from  law  to  law, — 
from  an  action  founded  ou  the  common  law 
to  one  founded  on  a  statute  abrogating 
the  common  law,  which  is  equally  effective 
to  prevent  an  allowance  of  the  amendment. 
In  such  case  tne  plaintiff  bases  his  right 
of  recovery  upon  other  and  different  law, 
instead  of  other  and  different  facts,  and  it 
constitutes  a  departure  from  the  original 
cause  of  action.  Union  P.  R.  Co.  v.  Wyler, 
158  U.  S.  285,  '69  L.  ed.  983,  15  Sup.  Ct. 
Rep.  877;  Boston  &  M.  R.  Co.  v.  Hurd,  56 
L.R.A.  193,  47  C.  C.  A.  615,  108  Fed.  116. 

Our  conclusion  is  supported  by  numerous 
decisions  in  this  and  other  jurisdictions  in 
which  the  same  doctrine  has  been  announced 
and  applied.  Dunbar  Furnace  Co.  v.  Fair- 
child,  121  Pa.  563,  571,  15  Atl.  656,  657, 
was  a  common-law  action  of  trespass  to 
recover  damnges  for  cutting  and  carrying 
away  timber  standing  on  the  plaintiff's 
land.  After  the  statute  of  limitations  had 
run,  the  court  allowed  the  plaintiff  to 
amend  his  statement  so  as  to  permit  him 
to  recover  treble  damages  under  the  act 
of  March  29,  1824,  for  cutting  and  con- 
verting timber  trees.  This  court  reversed 
the  common  pleas,  and  held  that  the  amend- 
ment introduced  a  new  cause  of  action, 
30  L.R.A.(N.S.) 


and  should  not  have  been  allowed.  In  the 
opinion  it  is  said:  "It  has  been  many 
times  decided  that,  in  order  to  recover 
under  that  act  [of  1824],  it  is  necessary 
to.  declare  specially  upon  its  terms,  and 
that  a  common-law  action  of  trespass  will 
not  suffice.  .  .  .  The  difficulty  with  the 
present  case  is  that  there  is  not  only  no 
conclusion,  'contrary  to  the  form  of  the 
statute,'  etc.,  but  there  is  no  allegation 
of  any  other  kind  that  the  action  is  brought 
under  the  statute."  The  case  was  again 
in  this  court  (Fairchild  v.  Dunbar  Furnace 
Co.  128  Pa.  485,  498,  18  Atl.  443,  444,  17 
Mor.  Min.  Rep.  242),  and  again  it  was  held 
that  the  amendment  could  not  be  allowed. 
In  delivering  the  opinion,  Mr.  Justice  Clark 
said:  "This  action  of  trespass,  being 
brought  at  the  common  law,  was  brought 
to  redress  '  the  injury  done,  by  an  award 
of  compensation;  but  the  action  under  the 
statute  is  not  for  a  redress  of  the  injury. 
It  is  to  recover  a  penalty  prescribed  by  the 
statute,  which,  as  a  police  regulation,  is 
intended  for  the  protection  of  real  propei*ty 
from  waste  by  those  who  either  negligently 
or  wilfully  intrude  upon  the  lands  of 
others.  The  cause  of  action  accruing  under 
this  statute,  although  arising  on  the  same 
matter,  is  different  from  that  accruing  at 
common  law,  and  whilst,  perhaps,  they 
may  be  joined  in  one  action,  there  can  be 
but  one  recovery.  An  amendment  to  a  dec- 
laration will  not  be  allowed  if  a  new  cause 
of  action  is  thereby  introduced." 

In  Bolton  v.  Georgia  P.  R.  Co.  83  Ga. 
659,  660,  10  S.  E.  352,  353,  an  action  by  an 
employee  against  the  defendant  company, 
it  was  said,  in  refusing  an  amendment  to 
the  statement:  'If,  however,  he  commences 
his  action  and  relies  upon  his  common- law 
right,  we  do  not  think  he  can  amend  his 
common-law  declaration  by  setting  out  the 
statute  and  relying  upon  that  for  his  right 
to  sue  and  for  his  recovery.  In  this  case 
the  original  declaration  was  founded  upon 
the  common-law  right.  Nothing  was  even 
intimated  therein  to  the  effect  that  he  relied 
upon  the  statute.  According  to  the  decision 
in  Exposition  Cotton  Mills  y.  Western  & 
A.  R.  Co.  83  Ga.  441,  10  S.  E.  113,  and  cases 
cited  therein,  made  at  this  term,  this 
amendment  would  have  added  &  new  and 
distinct  cause  of  action.''  This  case  also 
meets  the  argument  of  the  plaintiff's  coun- 
sel in  the  present  case,  that  the  language 
of  the  original  statement  was  not  changed 
by  the  amendment.  The  court  says  (page 
661  of  83  Ga.) :  "But  it  is  argued  by  coun- 
sel for  plaintiff  in  error  that  all  of  the 
facts  required  by  the  Alabama  statute  to 
be  pleaded  were  already  pleaded  in  the 
declaration,  and  that  simply  to  mention 
the  statute  in  the  amendment,  and  recite 
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the  same  facts  therein,  would  not  be  a 
new  cause  of  action.  While  it  may  be 
true  that  all  the  facts  required  by  the 
Alabama  statute  had  been  set  out  in  the 
declaration,  still  those  facts  alleged  in  the 
common-law  declaration  were  mere  surplus- 
age and  had  no  legal  vitality,  and  would 
have  been  so  regarded  by  the  court  trying 
the  case.  It  required  the  pleading  of  the 
statute  to  give  them  any  vitality  at  all. 
As  we  have  seen,  that  statute  is  not  men- 
tioned or  intimated  in  the  original  declara- 
tion, and  hence  to  have  allowed  the  amend- 
ment offered  would  have  been  allowing  the 
introduction  of  a  new  cause  of  action." 

Union  P.  R.  Co  v.  Wyler,  158  U.  S  285, 
295,  39  L.  ed.  983,  990,  15  Sup.  Ct.  Rep. 
877,  881,  was  an  action  by  an  employee 
against  a  railroad  company,  based  upon  the 
common  law  of  master  and  servant,  and 
was  brought  to  recover  damages  for  an  in- 
jury which  had  happened  to  the  plaintill 
in  Kansas  while  on  duty  there.  It  wns 
held  that  an  amended  petition  which 
changes  the  nature  of  the  claim,  and  bases 
it  upon  a  statute  -of  Kansas  giving  the 
employee  in  such  a  case  a  right  of  action 
against  the  company,  in  derogation  of  the 
common  law,  is  a  departure  in  pleading, 
and  sets  up  a  new  cause  of  action.  The 
trial  court  allowed  the  amendment,  and 
in  reversing  Ihe  judgment,  Mr.  Justice 
White,  in  an  exhaiistive  opinion,  discusses 
the  right  to  amend  an  original  statement 
in  such  cases.  He  says,  iriter  alia:  "A 
suit  based  upon  a  cause  of  action  alleged 
to  result  from  the  general  law  of  master 
and  servant  was  not  a  suit  to  enforce  an 
exceptional  right  given  by  the  law  of  Kan- 
sas. If  the  charge  of  incompetency  in  the 
first  petition  was  not  per  se  a  charge  of 
negligence  on  the  part  of  the  fellow  serv- 
ant, then  the  averment  of  negligence  apart 
from  incompetency  was  a  departure  from 
fact  to  fact,  and  therefore  a  new  cause  of 
action.  Be  this  as  it  may,  as  the  iirst 
petition  proceeded  under  the  general  law 
of  master  and  servant,  and  the  second  pe- 
tition asserted  a  right  to  recover  in  deroga- 
tion of  that  law,  in  consequence  of  the  Kan- 
sas statute,  it  was  a  departure  from  law 
to  law.  .  .  .  It  is  argued,  however,  that, 
as  all  the  Tacts  necessary  to  recovery  were 
averred  in  the  original  petition,  the  subse- 
quent amendment  set  out  no  new  cause 
of  action  in  alleging  the  Kansas  statute. 
If  the  argument  were  sound,  it  would  only 
tend  to  support  the  proposition  that  there 
was  no  departure  or  new  cause  of  action 
from  fact  to  fact,  and  would  not  in  the 
least  meet  the  difficultv  causod  bv  the  de- 
parture  from  law  to  law.  Even  thoiijrb 
it  be  conceded  that  all  the  facts  nocessary 
to  pive  a  ripht  to  recovery  were  contained 
30  L.R.A.(N.S.) 


in  the  original  petition,  as  this  predicated 
the  assertion  of  that  right  on  the  general 
law  of  master  and  servant,  and  not  upon 
the  exceptional  rule  established  by  the  Kan- 
sas statute,  it  was  a  departure  from  law 
to  law.  The  most  common,  if  not  the  in- 
variable, test  of  departure  in  law,  as  set- 
tled by  the  authorities  referred  to,  Is  a 
change  from  the  assertion  of  a  cause  of 
action  under  the  common  or  general  Itiw 
to  a  reliance  upon  a  statute  giving  a  par- 
ticular or  exceptional  right." 

We  are  all  of  opinion  that  the  amend- 
ment allowed  by  the  court  below  introduced 
a  new  cause  of  action,  barred  by  the  stat- 
ute of  limitations.  The  first  assignment 
of  error  must,  therefore,  be  sustained. 

The  judgment  is  reversed,  with  a  venire 
facias  de  novo. 


WASHINGTON  SUPREMS  COURT. 

HUGH  MONROE  and  Wife,  Respts., 

v. 
W.  C.  STAYT  and  Wife,  Appts. 

(57  Wash.  592,  107  Pac.  617.) 

iJandlord     and     tenant  — >  estoppel   — 
lease  to  husband— > wife's  community. 

1.  That  a  wife  who,  with  her  husband, 
was  in  possession  of  land  as  a  community, 
claiming  title  when  he  took  a  written  lease 
for  the  property  from  a  rival  claimant,  re 
fused  to  sign  it,  will  not  prevent  its  con- 
stituting an  estoppel  upon  her  right  to  set 
up  the  community  title  in  an  action  for  un- 
lawful detainer,  where  she  remained  in  pos- 
session of  the  property  under  the  lease  un- 
til its  expiration. 

Same  —  statutory  provision  —effect. 

2.  An  estoppel  on  a  wife,  who  with  her 
husband,  was  in  possession  as  a  community 
of  real  estate  when  he  took  a  written  lease 
of  the  property  from  another  claimant, 
which  she  did  not  sign,  to  deny  the  title  of 
the  landlord,  is  not  prevented  by  a  statute 
providing  that  he  should  not  sell,  convey 
or  encumber  the  comnnmity  real  property 
unless  she  joined  in  the  deed. 

(March  9,  1910.) 

Note.  —  Estoppel    of    tenanVs    wife    to 
deny  landlord*s  title. 

It  is  the  purpose  of  this  note  to  review 
the  cases  involving  a  discussion  of  the  ques- 
tion as  to  whether  the  estoppel  of  the  hus- 
band as  tenant  to  deny  the  landlord's  title 
will  afTect  the  wife.  And  this  treatment  ex- 
cludes cases  where  for  any  reason  the  rule 
of  estoppel  as  between  tenant  and  land- 
lord would  not  apply  to  the  husband  tenant. 
himself;  and  also  cases  involving  the  ques- 
tion whotlier  particular  acts  of  the  wife, 
other  than  those  in  relation  to  the  tenancy, 
will  estop  her. 
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APPEAL  by  defendants  from  a  judgment 
of  the  Superior  Court  for  Stevens 
County  in  plaintiffs*  favor  in  an  action 
brought  to  recover  possession  of  certain  real 
estate.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  G.  J.  Webb  and  W.  C.  Stayt 
for  appellants. 

Messrs.  Post,  Avery,  &  Higglns  and 
Jesseph  &  Grlnstead,  for  respondents: 

In  all  possessory  actions  between  land- 
lords and  tenants  in  respect  to  demised 
premises,  a  tenant,  as  long  as  he  remains 
in  possession  of  the  demised  premises,  is 
absolutely  precluded  from  denying  the  valid- 
ity of  the  title  under  which  he  entered  or 
agreed  to  hold. 

TayJor,  Land.  &  T.  §§  682,  697 ;  Knowles 


V.  Murphy,  107  Cal.  107,  40  Pac.  Ill; 
Mason  v.  Wolff,  40  Cal.  246;  Felton  v.  Mil- 
lard, 81  Cal.  540,  22  Pac.  750,  21  Pac. 
533;  Meyer  v.  Beyer,  43  Wash.  368,  86  Pac. 
661;  Gore  v.  Altice,  33  Wash.  335,  74  Pac. 
556;  Morris  v.  Healy  Lumber  Co.  33  Wash. 
451,  74  Pac.  662;  Jochen  v.  Tibbells,  50 
Mich.  33,  34  N.  W.  690;  Parrott  v.  Hungel- 
burger,  9  Mont.  520,  24  Pac.  14;  Willis  v. 
Harrell,  118  Ga.  906,  45  S.  E.  794. 

A  lease  does  not  have  to  be  signed  by  a 
lessee  if  he  accepts  it  and  pays  rent,  or 
holds  possession  under  it. 

Taylor,  Land.  &  T.  §  77. 

The  interest  of  the  lessee  is  only  a  chattel 
interest,  and  the  wife  of  the  lessee  does 
not  have  to  join  with  the  husband  in  order 
to  effect  any  transfer  or  assignment  of  it. 


The  authorities  are  few,  and  in  the  main 
support  the  decision  announced  in  Monroe 
V.  Stayt. 

Thus,  in  Russell  v.  Erwin,  38  Ala.  44, 
where  the  husband  and  wife  jointly  accepted 
a  lease,  it  was  held  that  the  estoppel  which 
precludes  a  tenant  from  denying  his  land- 
lord's title,  without  first  surrendering  the 
possession  under  the  tenancy,  applies  equal- 
ly to  his  wife,  living  with  him  and  occupy- 
ing simply  as  his  wife  under  the  tenancy. 
And  to  the  same  effect  is  Heister  v.  Brown, 
11  Lane.  Bar,  159. 

And  in  Taylor  v.  Eckford,  11  Smedes  & 
M.  21,  it  was  held  that,  as  the  husband 
would  not  be  permitted  to  buy  another  ti'tle 
to  defeat  the  title  to  land  which  he  had 
previously  conveyed  to  one  under  whom  he 
thereafter  held  as  tenant,  so  neither  could 
his  wife  defeat  such  title  by  subsequently 
purchasing  the  property  under  an  execution 
against  her  husband  on  a  judgment  older 
than  the  deed  to  the  landlord. 

In  Lewis  v.  Adams,  61  Ga.  559,  it  was 
held  that  the  widow  of  one  who  had  deeded 
land  to  plaintiff,  and  immediately  there- 
after became  his  tenant,  which  relation 
continued  until  the  death  of  the  grantor, 
was  estopped  to  dispute  the  landlord's  title 
on  ejoctinent  brought  against  her  by  the 
grantee  after  the  grantor's  death,  while  she 
was  remaining  in  the  possession  which  the 
deceased  husband  had  held,  and  claiming 
Bolelv  on  his  right. 

In':Merki  v.  Merki,  113  111.  App.  518,  af- 
firmed in  212  111.  121,  72  N.  E.  9,  where  a 
widow  claimed  a  homestead  estate  in  land 
occupied  by  her  husband  at  the  time  of  his 
death  as  a  tenant,  the  court,  in  holding 
that  she  could  not,  as  against  her  husband's 
landlord,  set  up  such  an  estate  without 
first  delivering  up  possession,  said:  "John 
Merki,  Sr.,  by  reason  of  his  being  plaintiff's 
tenant,  was  estopped  from  denying  the  title 
of  the  plaintiff,  and  so  was  the  defendant 
after  her  husband's  death.  Whatever  right 
of  possession  she  had  grew  out  of  his,  and 
terminated  when  he  died.  .  .  .  Even 
assuming  that  she  had  a  homestead,  still, 
having  obtained  possession  from  the  tenant, 
her  husband,  she  held  it  in  the  same  ca- 
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pacity  as  he,  and  could  not  set  up  the  home- 
stead or  any  paramount  or  adverse  title 
without  first  delivering  up  the  possession  to 
the  plaintiff." 

In  Love  v.  Dennis,  Harp.  L.  70,  the  wife 
of  a  tenant,  remaining  in  possession  after 
her  husband's  death,  was  held  estopped  to 
set  up  a  title  against  the  husband's  land- 
lord. A  motion  for  a  new  trial  was  made 
in  this  case  on  the  ground  that  the  above 
rule  did  not  apply  since,  as  the  relation 
of  husband  and  wife  was  dissolved  by  death, 
she  must  be  considered  as  a  stranger  to 
the  landlord;  but  the  court  refuted  the 
argument,  saying:  "  Now  the  defendant  in 
this  case  must  be  considered  as  a  tenant. 
When  she  entered,  it  was  by  virtue  of  the 
lease  to  her  husband;  she  was  then  by  law 
identified  with  him;  they  were  one.  If  the 
term  was  unexpired  at  his  dcatii,  it  would 
inure  to  the  benefit  of  the  estate  of  the 
deceased.  But  suppose  she  was  not  tech- 
nically a  tenant;  tlie  point  cannot  be  dis- 
puted, that  anyone  who  goes  into  possession 
by  permission  of  another,  whether  as  ten- 
ant or  otherwise,  must  restore  such  posses- 
sion." 

But  in  Giles  v.  Pratt,  Dud.  L.  64,  the 
widow  of  the  deceased  occupant  of  land 
was  held  not  estopped  from  setting  up  a 
title  in  herself  by  her  own  possession  after 
the  husband's  death,  by  the  fact  that  her 
husband  in  his  lifetime  acknowledged  that 
he  held  under  another. 

And  in  Shew  v.  Call,  119  N.  C.  450,  56 
Am.  St.  Rep.  678,  26  S.  E.  33,  cited  in  Mon- 
roe V.  Stayt,  the  court,  in  holding  that  a 
married  woman  was  not  estopped  to  deny 
the  title  of  defendant's  devisor,  who  was 
the  purchaser  at  a  void  foreclosure  sale  of 
the  land,  which  was  originally  owned  in 
part  by  the  wife  and  in  part  by  her  hus- 
band, under  a  mortgage  which  had  been 
placed  upon  the  land  to  secure  the  hus- 
band's debt,  in  a  suit  by  her  to  set  aside 
the  void  sale,  by  the  fact  that  she  was  in 
possession  of  the  land  with  her  husband, 
who,  subsequent  to  the  sale,  became  the 
tenant  of  the  purchaser,  said :  "We  put 
our  judgment  upon  the  ground  that  the 
plaintiff  is  not  the  tenant  of  the  defend- 
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Tibbals  ▼.  Iffland,  10  Wash.  451,  39  Pac. 
102;  1  Wood,  Land.  &  T.  2d  ed.  pp.  143, 
149;  Gear,  Land.  4t  T.  §  2. 

Chad  wick,  J.,  delivered  the  opinion  of 
the  court: 

PlaintifTs  brought  this  action  to  recover 
possession  of  certain  town  lota  in  the  town 
of  Kettle  Falls.  The  property  was  held 
under  a  lease  executed  by  plaintiff  Hugh 
Mbnroe,  who  it  is  admitted  was  acting  as 
well  for  his  wife  as  for  himself.  The  term 
of  the  lease  was  six  months,  and  the  stipu- 
lated rent  was  $10  per  month,  payable  in 
advance.  The  lease  was  signed  by  defend- 
ant W.  C.  Stayt  alone,  who  with  his  wife 
thereafter  occupied  the  property  under  the 
lease,  paying  rent  for  the  full  term.  Up- 
on its  expiration  they  refused  to  pay  rent 
for  a  longer  time,  and  refused  to  quit  or 
vacate  the  possession  of  the  property  on  de- 
mand. In  answer  to  a  complaint  drawn  un- 
der the  forcible  entry  and  detainer  statute, 
defendants  set  up  the  several  defenses: 
That  W.  C.  Stayt  did  not  act  for  and  in  be- 
half of  his  wife  in  the  acceptance  of  the 
lease;  that  she  never  signed  the  lease  or 
agreed  to  its  terms,  and  for  that  reason  the 
community  was  not  bound  thereby;  that  at 
the  time  the  lease  was  executed,  the  de- 
fendants, as  a  community,  were  in  the  law- 
ful, peaceable,  and  quiet  possession  of  the 
property  as  owners  thereof,  and  at  the  time 
were  disputing  the  ownership  and  rights 
of  plaintiffs;  that  the  lease  was  executed 
upon  the  express  understanding  that  it 
should  not  affect  the  ownership  or  prop- 
erty rights  of  either  party  to  it;  that  de- 
fendant Elizabeth  M.  Stayt  refused  to  sign 


or  enter  into  the  lease,  which  fact  was  well 
known  to  the  plaintiff  Hugh  Monroe.  The 
case  went  to  trial  upon  these  issues,  and 
resulted  in  a  judgment  in  favor  of  the  plain- 
tiffs.    Defendants  have  appealed. 

The  rulings  of  the  trial  court  were  bated 
upon  the  theory  that  appellants  were  es- 
topped to  deny  respondent's  title.  While 
many  assignments  of  error  are  made,  the  de- 
termination of  the  case  must  rest  upon  the 
answer  to  the  question  whether  the  wife, 
who  is  a  member  of  the  community,  and  who 
with  her  husband  enters  into  possession  of 
leased  property,  is  bound  by  the  act  and 
agreement  of  her  husband  aa  evidenced  by 
the  paper  writing.  Appellants  do  not  denj, 
but  say  that  ''where  the  husband  leases 
property  from  a  stranger,  and  he  and  hii 
wife  enter  into  the  possession  of  the  prop* 
erty  under  the  lease,  the  wife  cannot  dis- 
pute the  title  of  the  third  party  from  whom 
possession  was  acquired,  nor  can  the  com- 
munity dispute  such  title,  for,  in  such  eases, 
not  only  the  husband,  but  also  the  wife, 
and  the  community  composed  of  husband 
and  wife,  have  entered  into  the  possession 
of  the  property  under  the  lease,  and  in  such 
cases  the  wife  became  the  party  privy  to 
the  lease,  and  is  therefore  equally  bound 
with  the  husband."  The  point  is  then  made 
that,  before  the  respondents  can  recover, 
they  must  show  that  the  relation  of  land- 
lord and  tenant  exists  between  them  and  ap- 
pellants as  a. community;  that  such  rela- 
tion does  not  grow  out  of  the  occupancy 
or  possession,  but  must  exist  aa  the  result 
of  a  contract;  that  the  wife  not  having  en- 
tered into  the  written  contract,  the  com- 
munity  is   not   bound,    and    therefore   ap- 


ant.  The  case  states  that  the  husband 
rented,  and  paid  rent  to  defendant's  devisor. 
But  this  does  not  make  the  plaintiff  his 
tenant.  Tenancy  is  the  result  of  a  con- 
tract between  the  landlord  and  the  tenant, 
whereby,  in  lepral  contemplation,  the  tenant 
admits  the  title  of  the  lessor,  and  will  not 
allow  him  to  dispute  this  title  while  he 
still  remains  in  possession.  And  it  is  true 
that  this  estoppel  is  held  to  apply  to  privies 
as  well  as  to  the  original  lessee.  But  it 
is  the  contract,  followed  by  possession,  that 
creates  the  estoppel.  Possession  without 
the  contract  will  not.  But  the  plaintiff 
is  not  affected  by  this  rule.  She  made  no 
contract  with  Call  [defendant's  devisor]. 
It  is  not  contended  she  did.  And  though 
she  is  the  wife  of  Peyton  Shew  [the  ten- 
ant], she  is  no  privy  in  estate  under  or 
through  him.  She  claims  no  estate  through, 
by,  or  under  his  contract  with  Call.  Privy 
means  a  privity  in  estate, — a  property  right 
acquired  from  the  lessee  by  contract  or  in- 
heritance. .  .  .  We  therefore  hold  that 
the  plaintiff  is  not  the  tenant  of  the  de- 
fendant, nor  is  she  a  privy  in  the  estate 
under  her  husband,  and  is  not  estopped  to 
bring  and  prosecute  this  action." 
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In  Cleveland  t.  Alba,  155  Ala.  468,  4C 
So.  757,  where  a  grantee  of  land  with  all 
oyster  and  riparian  rights  leased  a  fronting! 
oyster  bed  to  the  grantor  husband,  the  wife, 
a  party  to  the  deed,  but  not  to  the  ]ea$«. 
was  held  not  estopped  from  denying  the 
grantee's  title  to  the  oysters  beyond  the 
boundaries  prescribed  by  a  statute  givinj: 
to  owners  of  land  the  right  to  plant  and 
gather  oysters  in  front  of  their  land  to  a 
specified  distance,  since  they  were  not  em- 
braced in  the  deeds  executed  by  her.  al- 
though the  husband,  by  reason  of  his  lease, 
was  estopped  from  denying  the  right  of  the 
grantee  to  the  oysters,  whether  within  or 
without  the  statutory  boundaries.  This  de- 
cision seems  to  be  upon  the  ground  that 
the  wife  was  not  bound  by  the  lease  be- 
cause she  was  not  a  party  thereto,  and  in 
this  respect  is  in  direct  conflict  with  MoK 
ROE  v.  Stayt,  where  even  a  refusal  to  sign 
the  lease  was  held  not  sufficient  to  work 
an  estoppel.  It  should  also  be  noted  that 
the  earlier  Alabama  case  of  Russell  v.  £r 
win,  set  out  supra,  although  seemingly  con- 
flicting, was  not  mentioned  in  the  opinion. 

G.  J.  a 
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peliantB  have  a  right  to  set  up  Ihcir  equit- 
able defenses.  The  case  of  Shew  v.  Call, 
119  N.  C.  450,  56  Am.  St.  Rep.  678,  26 
S.  E.  33,  is  relied  on.  There  the  husband 
rented  property  and  paid  rent  to  the  owner. 
It  was  held  under  the  facts  of  ths  case  that 
the  relation  of  landlord  and  tenant  did  not 
exist.  Aside  from  the  fact  that  it  was  an 
action  to  cancel  a  deed,  and  not  controlling 
as  an  authority  in  this  kind  of  a  case,  the 
law  is  settled  in  this  state.  In  a  case  where 
the  right  to  recover  in  an  action  of  unlaw- 
ful detainer  was  challenged  upon  the  ground 
that  tiiere  was  no  written  lease  or  contract 
establishing  the  relation  of  landlord  and 
tenant,  it  was  held  that  an  occupancy,  such 
as  we  hav9  here  created  the  relation. 
Oregon  &  W.  ll.  Co.  v.  Vulcan  Iron  Works, 
67  Wash.  372,  106  Pac.  1120.  The  court 
there  said:  '*A1I  the  essential  elements  of 
a  tenancy  would  seem  to  exist,  unless  we 
sacrifice  substance  to  mere  form ;  and,  while 
only  a  landlord  may  avail  himself  of  the 
summary  proceeding  by  unlawful  detainer, 
the  relation  of  landlord  and  tenant  may 
exist  or  be  created  without  an  express  con- 
tract." Mrs.  Stayt,  having  adopted  and 
acted  upon  the  contract  of  her  husband, 
comes  within  the  general  rule,  and,  like  her 
husband,  is  estopped  to  deny  the  title  of  the 
landlord,  and  this  irrespective  of  the  fact 
that  the  community  relationship  existing 
between  her  husband  and  herself  was  not 
considered  when  the  contract  was  entered 
into.  Both  appellants  being  bound  by  the 
lease,  their  title,  if  they  have  any,  cannot 
be  tried  out  in  this  form  of  action.  Meyer 
V.  Beyer,  43  Wash.  368,  86  Pac.  661;  Carl- 
son v.  Curran,  42  Wash.  647,  6  L.R.A.(N.S.) 
260,  85  Pac.  627;  McGrew  v.  Lamb,  31 
Wash.  485,  72  Pac.  100;  Gore  v.  Altice,  33 
W^ash.  335,  74  Pac.  558;  Chezum  v.  Camp- 
bell, 42  Wash.  560,  85  Pac.  48,  7  A.  &  E. 
Ann.  Cas.  921;  Morris  v.  Healy  Lumber  Co. 
33  Wash.  451,  74  Pac.  662;  Bond  v.  Chap- 
man, 34  Wash.  606,  76  Pac.  97 ;  Phillips  v. 
Port  Townsend  Lodge  No.  6,  F.  &  A.  M. 
8  Wash.  529,  36  Pac.  476. 

Neither  did  the  court  err  in  refusing  to 
hoar  the  testimony  of  a  third  party,  to  the 
effect  that  Mrs.  Stayt  had  refused  to  sign 
the  lease.  Having  occupied  the  premises 
under  the  contract  of  her  husband,  who  was 
competent  to  contract  in  her  behalf,  it  was 
immaterial  whether  she  signed  the  lease 
or  not.  We  have  not  overlooked  the  conten- 
tion that  the  husband  could  not  bind  the 
wife  as  a  lessee,  under  Rem.  &  Bal.  Code, 
§  5918,  wherein  it  is  provided  that  the  hus- 
band shall  not  sell,  convey,  or  encumber  the 
community  real  property,  unless  the  wife 
joins  in  the  deed  or  instrument  evidencing 
the  conveyance  or  encumbrance.  This  sec- 
tion can  have  no  possible  application  to  this 
80  L.R.A.  fN.S.) 


case.    The  promise  to  pay  rent  for  demised 
premises   is   not   an  encumbrance  of  com- 
mimity  real  property. 
The  judgment  is  affirmed. 

Rudkin,  Oh.  J.,  and  Gose,  Fullertou, 
and  Morris,  JJ.,  concur. 

Petition  for  rehearing  denied. 


NORTH   CAROLINA  SUPREMB 
COURT. 

HENDERSON     LIGHTING     &     POWER 

COMPANY 

V. 

MARYLAND      CASUALTY      COMPANY, 

Appt. 

(163  N.  C.  275,  69  S.  E.  234.) 

Insurance  —  Indemnity  —  liability  to 
defend  action  ^  uninsured  claim. 

One  who  undertakes  to  indemnify  a  manu- 
facturer against  loss  from  liability  imposed 
by  law  for  damages  on  account  of  bodily 
injuries  accidentally  suffered  by  any  per- 
son not  employed  by  the  assured,  while  at  or 
about  the  work  of  the  assured,  and  to  de- 
fend any  suit  brought  to  enforce  a  claim 
for  damages  on  account  of  an  accident  cov- 
ered by  the  policy,  is  not  liable  for  the  costs 
and  counsel  fees  and  the  amount  paid  in 
compromise  of  a  suit  brought  by  a  boy  in- 
jured while  trespassing  upon  its  property 
for  the  purpose  of  gaining  a  view  of  the  in- 
terior of  a  theater  on  the  adjoining  proper- 
ty, under  circumstances  absolving  the  as- 
sured from  liability  for  the  injury. 

(October  26,  1910.) 

Note.  ^  Liability  udtder  pot%cy  *ttae»n-' 
nifying  against  liability  for  injutHea 
to  cotnpetutato  insured  for  expenses 
inc^irred  in  successful  defense  or 
compromise  of  action. 

It  may  be  laid  down  as  a  general  rule  of 
law  accepted  by  the  few  authorities  that 
can  be  found  involving  the  question  hero 
offered  for  discussion,  that  under  policies 
undertaking  to  indemnify  the  assured 
against  legal  liability,  or,  as  it  is  sometimes^ 
expressed,  aginst  ''common  law  or  statu- 
tory liability"  for  injuries,  the  assured  can-  ,\ 
not  recover  his  expenses  incurred  in  success- 1* 
fully  defending  an  action  brought  against 
him  to  recover  damages  for  alleged  in-  ' 
juries,  since  such  policies  do  not  undertake 
to  indemnify  the  insured  against  groundless 
claims.  Nesson  v.  United  States  Casualty 
Co.  201  Mass.  71,  131  Am.  St.  Rep.  390,  87 
N.  E.  191 ;  Cornell  v.  Travelers'  Ins.  Co.  175 
N.  Y.  239,  67  N.  E.  578;  Creem  v.  Fidelity 
&  C.  Co.  332  App.  Div.  241,  116  N.  Y.  Supp. 
1042;  White  v.  Marvland  Casualty  Co.  139 
App.  Div.  179,  123  N.  Y.  Supp.  840,  all  of 
which  are  sufficiently  set  forth  in  Hkndeb- 
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WASHINGTON  SUPREME  COURT. 


Mas., 


Tibbals  v.  Iffland,  10  Wash.  451,  39  Pac. 
102;  1  Wood,  Land.  &  T.  2d  ed.  pp.  143, 
149;  Gear,  Land.  &  T.  §  2. 

Chadwick,  J.,  delivered  the  opinion  of 
the  court: 

Plaintiffs  brought  this  action  to  recover 
possession  of  certain  town  lots  in  the  town 
of  Kettle  Falls.  The  property  was  held 
under  a  lease  executed  by  plaintiff  Hugh 
Mbnroe,  who  it  is  admitted  was  acting  as 
well  for  his  wife  as  for  himself.  The  term 
of  the  lease  was  six  months,  and  the  stipu- 
lated rent  was  $10  per  month,  payable  in 
advance.  The  lease  was  signed  by  defend- 
ant W.  C.  Stayt  alone,  who  with  his  wife 
thereafter  occupied  the  property  under  the 
lease,  paying  rent  for  the  full  term.  Up- 
on its  expiration  they  refused  to  pay  rent 
for  a  longer  time,  and  refused  to  quit  or 
vacate  the  possession  of  the  property  on  de- 
mand. In  answer  to  a  complaint  drawn  un- 
der the  forcible  entry  and  detainer  statute, 
defendants  set  up  the  several  defenses: 
That  W.  C.  Stayt  did  not  act  for  and  in  be- 
half of  his  wife  in  the  acceptance  of  the 
lease;  that  she  never  signed  the  lease  or 
agreed  to  its  terms,  and  for  that  reason  the 
community  was  not  bound  thereby;  that  at 
the  time  the  lease  was  executed,  the  de- 
fendants, as  a  community,  were  in  the  law- 
ful, peaceable,  and  quiet  possession  of  the 
property  as  owners  thereof,  and  at  the  time 
were  disputing  the  ownership  and  rights 
of  plaintiffs;  that  the  lease  was  executed 
upon  the  express  understanding  that  it 
should  not  affect  the  ownership  or  prop- 
erty rights  of  either  party  to  it;  that  de- 
fendant Elizabeth  M.  Stayt  refused  to  sign 


or  enter  into  the  lease,  which  fact  was  well 
known  to  the  plaintiff  Hugh  Monroe.  The 
case  went  to  trial  upon  these  issues,  and 
resulted  in  a  judgment  in  favor  of  the  plain- 
tiffs.    Defendants  have  appealed. 

The  rulings  of  the  trial  court  were  based 
upon  the  theory  that  appellants  were  es- 
topped to  deny  respondent's  title.  While 
many  assignments  of  error  are  made,  the  de- 
termination of  the  case  must  rest  upon  the 
answer  to  the  question  whether  the  wife, 
who  is  a  member  of  the  community,  and  who 
with  her  husband  enters  into  possession  of 
leased  property,  is  bound  by  the  act  and 
agreement  of  her  husband  as  evidenced  by 
the  paper  writing.  Appellants  do  not  deny, 
but  say  that  "where  the  husband  leases 
property  from  a  stranger,  and  he  and  his 
wife  enter  into  the  possession  of  the  prop' 
erty  under  the  lease,  the  wife  cannot  dis- 
pute the  title  of  the  third  party  from  whom 
possession  was  acquired,  nor  can  the  com- 
munity dispute  such  title,  for,  in  such  cases, 
not  only  the  husband,  but  also  the  wife, 
and  the  community  composed  of  husband 
and  wife,  have  entered  into  the  possession 
of  the  property  under  the  leaae,  and  in  such 
cases  the  wife  became  the  party  privy  to 
the  lease,  and  is  therefore  equally  bound 
with  the  husband."  The  point  is  then  made 
that,  before  the  respondents  can  recover, 
they  must  show  that  the  relation  of  land- 
lord and  tenant  exists  between  them  and  ap- 
pellants as  a. community;  that  such  rela- 
tion does  not  grow  out  of  the  occupancy 
or  possession,  but  must  exist  as  the  result 
of  a  contract;  that  the  wife  not  having  en- 
tered into  the  written  contract,  the  com- 
munity   is   not   bound,    and    therefore    ap- 


ant.  The  case  states  that  the  husband 
rented,  and  paid  rent  to  defendant's  devisor. 
But  this  does  not  make  the  plaintiff  his 
tenant.  Tenancy  is  the  result  of  a  con- 
tract between  the  landlord  and  the  tenant, 
whereby,  in  lepal  contemplation,  the  tenant 
admits  the  title  of  the  lessor,  and  will  not 
allow  him  to  dispute  this  title  while  he 
still  remains  in  possession.  And  it  is  true 
that  this  estoppel  is  held  to  apply  to  privies 
as  well  as  to  the  original  lessee.  But  it 
is  the  contract,  followed  by  possession,  that 
creates  the  estoppel.  Possession  without 
the  contract  will  not.  But  the  plaintiff 
is  not  affected  by  this  rule.  She  made  no 
contract  with  Call  [defendant's  devisor]. 
It  is  not  contended  she  did.  And  though 
she  is  the  wife  of  Peyton  Shew  [the  ten- 
ant], she  is  no  privy  in  estate  under  or 
through  him.  She  claims  no  estate  through, 
by,  or  under  his  contract  with  Call.  Privy 
means  a  privity  in  estate, — a  property  right 
acquired  from  the  leasee  by  contract  or  in- 
heritance. .  .  .  We  therefore  hold  that 
the  plaintiff  is  not  the  tenant  of  the  de- 
fendant, nor  is  she  a  privy  in  the  estate 
under  her  husband,  and  is  not  estopped  to 
bring  and  prosecute  this  action." 
30  L.R.A.{N.S.) 


In  Cleveland  v.  Alba,  155  Ala.  468,  4G 
So.  757,  where  a  grantee  of  land  with  all 
oyster  and  riparian  rights  leased  a  fronting 
oyster  bed  to  the  grantor  husband,  the  wife, 
a  party  to  the  deed,  but  not  to  the  lease, 
was  held  not  estopped  from  denying  the 
grantee's  title  to  the  oysters  beyond  the 
boundaries  prescribed  by  a  statute  giving 
to  owners  of  land  the  right  to  plant  and 
gather  oysters  in  front  of  their  land  to  a 
specified  distance,  since  they  were  not  em- 
braced in  the  deeds  executed  by  her,  al- 
though the  husband,  by  reason  of  his  lease, 
was  estopped  from  denying  the  right  of  the 
grantee  to  the  oysters,  whether  within  or 
without  the  statutory  boundaries.  This  de- 
cision seems  to  be  upon  the  ground  that 
the  wife  was  not  bound  by  the  lease  be- 
cause she  was  not  a  party  thereto,  and  in 
this  respect  is  in  direct  conflict  with  Mon- 
roe v.  Stayt,  where  even  a  refusal  to  sign 
the  lease  was  held  not  suflRcient  to  work 
an  estoppel.  It  should  also  be  noted  that 
the  earlier  Alabama  case  of  Russell  v.  Er- 
win,  set  out  supra,  although  seemingly  con- 
flicting, was  not  mentioned  in  the  opinion. 

G.  J.  a 
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peliants  have  a  right  to  set  up  Iheir  equit- 
able defenses.  The  case  of  Shew  v.  Call, 
119  N.  C.  450,  66  Am.  St.  Rep.  678,  26 
S.  E.  33,  is  relied  on.  There  the  husband 
rented  property  and  paid  rent  to  the  owner. 
It  was  held  under  the  facts  of  ths  case  that 
the  relation  of  landlord  and  tenant  did  not 
exist.  Aside  from  the  fact  that  it  was  an 
action  to  cancel  a  deed,  and  not  controlling 
as  an  authority  in  this  kind  of  a  case,  the 
law  is  settled  in  this  state.  In  a  case  where 
the  riglit  to  recover  in  an  action  of  unlaw- 
ful detainer  was  challenged  upon  the  ground 
that  there  was  no  written  lease  or  contract 
establishing  the  relation  of  landlord  and 
tenant,  it  was  held  that  an  occupancy,  such 
as  we  hav9  here  created  the  relation. 
Oregon  &  W.  ll.  Co.  v.  Vulcan  Iron  Works, 
67  Wash.  372,  106  Pac.  1120.  The  court 
there  said:  ''All  the  essential  elements  of 
a  tenancy  would  seem  to  exist,  unless  we 
sacrifice  substance  to  mere  form;  and,  while 
only  a  landlord  may  avail  himself  of  the 
summary  proceeding  by  unlawful  detainer, 
the  relation  of  landlord  and  tenant  may 
exist  or  be  created  without  an  express  con- 
tract." Mrs.  Stayt,  having  adopted  and 
acted  upon  the  contract  of  her  husband, 
comes  within  the  general  rule,  and,  like  her 
husband,  is  estopped  to  deny  the  title  of  the 
landlord,  and  this  irrespective  of  the  fact 
that  the  community  relationship  existing 
between  her  husband  and  herself  was  not 
considered  when  the  contract  was  entered 
into.  Both  appellants  being  bound  by  the 
leafie,  their  title,  if  they  have  any,  cannot 
be  tried  out  in  this  form  of  action.  Meyer 
v.  Beyer,  43  Wash.  368,  86  Pac.  661;  Carl- 
son V.  Curran,  42  Wash.  647,  6  L.R.A.(N.S.) 
260,  85  Pac.  627;  McGrew  v.  Lamb,  31 
Wash.  485,  72  Pac.  300;  Gore  v.  Altice,  33 
Wash.  335.  74  Pac.  556;  Chezum  v.  Camp- 
bell, 42  Wash.  560,  85  Pac.  48,  7  A.  &  E. 
Ann.  Cas.  921;  Morris  v.  Healy  Lumber  Co. 
33  Wash.  451,  74  Pac.  062;  Bond  v.  Chap- 
man, 34  Wash.  606,  76  Pac.  97 ;  Phillips  v. 
Port  Townsend  Lodge  No.  6,  F.  &  A.  M. 
8  Wash.  529,  36  Pac.  476. 

Neither  did  the  court  err  in  refusing  to 
hear  the  testimony  of  a  third  party,  to  the 
effect  that  Mrs.  Stayt  had  refused  to  sign 
the  lease.  Having  occupied  the  premises 
under  the  contract  of  her  husband,  who  was 
competent  to  contract  in  her  behalf,  it  was 
immaterial  whether  she  signed  the  lease 
or  not.  We  have  not  overlooked  the  conten- 
tion that  the  husband  could  not  bind  the 
wife  as  a  lessee,  under  Rem.  &  Bal.  Code, 
§  5918,  wherein  it  is  provided  that  the  hus- 
band shall  not  sell,  convey,  or  encumber  the 
community  real  property,  unless  the  wife 
joins  in  the  deed  or  instrument  evidencing 
the  conveyance  or  encumbrance.  This  sec- 
tion can  have  no  possible  application  to  this 
80  L.R.A.fN.S.)  70 


case.    The  promise  to  pay  rent  for  demised 
premises   is   not   an  encumbrance  of  com- 
munity real  property. 
The  judgment  is  affirmed. 

Rndkln,  Ch.  J,,  and  Gose,  Fullertoiiy 
and  Morris,  JJ.,  concur. 

Petition  for  rehearing  denied. 


NORTH   CAROLINA  SUPRBBtSS 
COURT. 

HENDERSON     LIGHTING     &     POWER 

COMPANY 

V. 

MARYLAND       CASUALTY      COMPANY, 

Appt. 

(153  N.  C.  276,  69  S.  E.  234.) 

Insurance  — >  indemnity  —  liability  to 
defend  action  — >  uninsured  claim. 

One  who  undertakes  to  indemnify  a  manu- 
facturer against  loss  from  liability  imposed 
by  law  for  damages  on  account  of  bodily 
injuries  accidentally  suffered  by  any  per- 
son not  employed  by  the  assured,  while  at  or 
about  the  work  of  the  assured,  and  to  de- 
fend any  suit  brought  to  enforce  a  claim 
for  damages  on  account  of  an  accident  cov- 
ered by  the  policy,  is  not  liable  for  the  costs 
and  counsel  fees  and  the  amount  paid  in 
compromise  of  a  suit  brought  by  a  boy  in- 
jured while  trespassing  upon  its  property 
for  the  purpose  of  gaining  a  view  of  the  in- 
terior of  a  theater  on  the  adjoining  proper- 
ty, under  circumstances  absolving  the  as- 
sured from  liability  for  the  injury. 

(October  26,  1910.) 

Note.  ^  Liability  under  poucy  iitaeiit- 
nifying  against  liability  for  injutHea 
to  compensate  itisured  for  expenses 
incurred  in  successful  defense  or 
compromise  of  action. 

It  may  be  laid  down  as  a  general  rule  of 
law  accepted  by  the  few  authorities  that 
can  be  found  involving  the  question  here 
offered  for  discussion,  that  under  policies 
undertaking  to  indemnify  the  assured 
against  legal  liability,  or,  as  it  is  sometimea 
expressed,  aginst  ''common  law  or  statu-  v 
tory  liability'*  for  injuries,  the  assured  can- ;'^ 
not  recover  his  expenses  incurred  in  success- 
fully defending  an  action  brought  against 
him  to  recover  damages  for  alleged  in- 
juries, since  such  policies  do  not  undertake 
to  indemnify  the  insured  against  groundless 
claims.  Nesson  v.  United  States  Casualtv 
Co.  201  Mass.  71,  131  Am.  St.  Rep.  390,  87 
N.  E.  191 ;  Cornell  v.  Travelers*  Ins.  Co.  175 
N.  Y.  239,  67  N.  E.  578;  Creem  v.  Fidelity 
&  C.  Co.  132  App.  Div.  241,  116  N.  Y.  Supp. 
1042;  White  v.  Marvland  Casualty  Co.  139 
App.  Div.  179,  123  N.  Y.  Supp.  840,  all  of 
which  are  sufficiently  set  forth  in  Hendeb- 
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APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Vance  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  the  amount  alleged  to  be  due  on  a 
policy  of  indemnity  insurance.     Reversed. 

Statement  by  Walker,  J.: 

This  action  was  brought  on  a  policy  of 
insurance  to  recover  a  loss  alleged  to  have 
been  sustained  by  the  plaintiff.  In  October, 
1007,  Walter  H.  Briscoe  was  injured  by  fall- 
ing into  a  sunken  tub  or  shallow  well  of 
hot  water  on  the  land  of  J.  H.  Bridgers,  in 
Henderson,  North  Carolina,  a  narrow  strip 
of  land  4  feet  wide  between  the  Henderson 
Amusement  Company  building  or  theater 
and  the  land  of  the  Henderson  Lighting  & 
Power  Company.  The  well  was  located  and 
placed  by  the  amusement  company  for  its 
own  purposes  when  its  theater  waA  erected, 
about  one  year  before  the  accident.  The 
well  was  placed  touching  the  building  and 
immediately  imder  a  window  of  the  building 
to  a  room  which  was  used  as  a  dressing 
room  of  the  theater.  The  well  was  under 
the  exclusive  control  of  the  amusement  com- 
pany. The  power  company  had  no  concern, 
no  duty,  and  no  responsibility  in  respect 
to  it.  It  was  not  in  possession  of  it,  and 
did  not  use  it  for  any  purpose.  At  the 
time  of  the  accident  it  was  covered  over 
with  loose  boards.  There  was  an  open 
space  between  the  strip  on  which  the  well 


was  located  and  the  building  of  the  power 
company,  which  open  space  was  the  prop- 
erty of  the  power  company,  and  is  about 
18  feet  wide.  This  space  is  not  fenced  in, 
but  opens  on  Spring  street.  Briscoe  had 
been  upon  the  open  space  belonging  to  the 
power  company  before,  and  had  been  or- 
dered off  by  this  company. 

From  Spring  street,  opposite  said  apace, 
the  machinery  or  boilers  or  furnaoes  of  the 
power  company  are  not  visible.  From  the 
well,  where  the  accident  happened,  none  of 
the  machinery,  furnaces,  or  boilers  are  vis- 
ible. Briscoe  at  the  time  of  the  accident 
was  at  the  well,  which  is  directly  under  tlie 
window  of  the  amusement  company,  peeping 
in  at  the  window,  and  he  fell  in  the  well 
and  was  injured.  There  is  no  evidence  that 
Briscoe  was  invited  to  go  upon  the  land 
of  the  Henderson  Lighting  &  Power  Com- 
pany, or  that  he  was  allured,  attracted,  or 
induced  to  go  there  by  the  machinery  of 
this  company.  There  is  no  evidence  that 
he  went  on  the  premises  in  order  to  view 
the  machinery,  and  there  would  have  been 
no  danger  to  him  in  viewing  the  machinery 
through  the  door  or  window.  Briscoe  \iras 
not  even  a  licensee.  He  was  a  trespasser 
at  the  time  of  the  accident.  The  power 
company  owed  him  no  duty  in  respect  to 
the  well.  He  was  a  youth  thirteen  or 
fourteen  years  old,  bright,  intelligent,  and 
bad.    The  public  were  in  the  habit  of  using 


Bov  Lighting  &  P.  Co.  v.  Maryland  Casu- 
alty Co. 

So,  in  Munson  v.  Standard  M.  Ins.  Co. 
84  C.  C.  A.  210,  356  Fed.  44,  affirming  145 
Fed.  957,  cited  in  Henderson  Lighting  &  P. 
Co.  V.  Maryland  Casualty  Co.  it  was  held 
that,  under  a  marine  policy  insuring  a  tug 
against  legal  liability  for  loss  or  damage 
to  tows  by  collision  or  stranding,  the  as- 
sured could  not  recover  the  expenses  of  the 
successful  defense  of  a  suit  to  recover  for 
such  loss  or  damage. 

And  in  Xenos  v.  Fox,  L.  R.  4  C.  P.  665, 
also  cited  in  Henderson  Lighting  &  P.  Co. 
V.  Maryland  Casualty  Co.  it  was  held, 
under  a  marine  policy  indemnifying  the  as- 
sured if  he  should  become  liable  to  ''pay 
as  damages"  any  sum  by  or  in  pursuance  of 
any  award  if  the  vessel  covered  by  insur- 
ance should  run  down  or  damage  any  other 
ship,  the  costs  incurred  by  the  assured  in 
successfully  defending  the  suit  for  running 
down  another  vessel  were  not  recoverable 
from  the  insurer. 

And  in  Lawrence  v.  General  Acci.  Assur. 
Corp.  124  App.  Div.  545,'  108  N.  Y.  Supp. 
939,  affirmed  without  opinion  in  192  N.  Y. 
668,  85  N.  £.  1112,  also  cited  in  Henderson 
Lighting  &  P.  Co.  v.  Maryland  Casualty 
Co.,  the  court,  upon  the  authority  of  Cor- 
nell V.  Travelers'  Ins.  Co.  supra,  without 
discussion,  refused  recovery  to  an  assured 
for  the  expenses  of  maintaining  a  success- 
ful defense  to  an  action  broiight  against  him 
for  an  accident  covered  by  the  policy, 
30  L.R.A.(N.S.) 


As  to  the  right  of  an  assured  in  an  in- 
demnity policy  to  recover  the  amount  ex- 
pended by  him  in  compromising  suits  for 
injuries  covered  by  his  contract  of  insur- 
ance, where  it  appears  that  he  is  not  in  fact 
legally  liable  for  the  claim  asserted,  au- 
thority is  lacking,  since  a  search  has  failed 
to  disclose  any  other  case  than  Henderson 
Lighting  &  P.  Co.  v.  Maryland  Casualty 
Co.  in  which  that  specific  question  was  dis- 
cussed, though  in  the  three  following  cases 
the  right  of  an  assured  to  recover  the 
amount  expended  by  him  in  compromising 
the  suit  against  him  was  upheld,  the  ques- 
tion as  to  his  legal  liability  not  having  been 
raised : 

In  St.  Louis  Dressed  Beef  &  Provision 
Co.  V.  Maryland  Casualty  Co.  201  U.  S.  173, 
50  L.  ed.  712,  26  Sup.  Ct.  Rep.  400,  it  was 
held  that  the  amount  paid  by  an  employer 
in  the  prudent  settlement  of  suits  against  it 
founded  on  the  negligence  of  an  employee 
might  be  recovered  from  the  insurer  against 
loss  because  of  such  negligence,  who  had 
denied  all  liability  and  refused  to  defend 
the  suits  as  provided  in  the  policy,  although 
such  policy  contained  a  condition  against 
compromising  any  claim  without  the  writ- 
ten consent  of  the  insurer,  and  provided  that 
no  action  should  lie  against  the  insurer  for 
any  loss  under  the  policy  unless  it  should  be 
brought  by  the  insured  himself  to  reimburse 
him  for  loss  actually  sustained  and  paid  by 
him  in  satisfaction  of  a  judgment  after  trial 
of  the  issue.    Mr.  Justice  Holmes,  in  deliv- 
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the  open  space  between  the  two  buildings, 
and  this  was  alleged  by  Briscoe  in  his 
amended  complaint.  Briscoe  brought  suit 
against  the  power  company  to  recover  diim- 
agea  for  the  injury,  and  this  court  sustained 
a  demurrer  to  his  complaint,  and  held  that, 
according  to  the  facts  as  stated  in  the  com- 
plaint, no  legal  liability  of  the  power  com- 
pany to  Briscoe  had  been  alleged.  148  N. 
C.  396,  19  L.R.A.(N.S.)  1116,  62  S.  E. 
600.  Brisco  amended  his  complaint,  and 
the  power  company  again  demurred.  This 
demurrer  was  overruled,  with  leave  to  an- 
swer over,  and  an  appeal  taken,  but  not 
prosocuted.  The  power  company  thereupon 
compromised  and  settled  Briscoe's  claim  by 
the  payment  of  $100  and  the  costs,  and 
brings  this  action  to  recover  the  same  and 
$500  for  counsel  fees,  alleging  that  the 
settlement  with  Briscoe  was  a  perfectly 
reasonable  one  and  was  made  after  the 
casualty  company  had  been  notified  to  de- 
fend that  suit,  and  had  refused  to  do  so 
upon  the  ground  that  the  power  company 
had  failed  to  give  notice  of  the  claim  and 
to  comply  with  the  other  requirements  of  the 
contract  respecting  suits  brought  against  it. 
The  $100  and  the  costs  were  paid'  by  the 
power  company  before  this  action  was  com- 
menced, but  no  counsel  fees  had  been  paid. 
The  policy  of  insurance  provides  as  fol- 
lows: 


(1)  The  defendant  will  indemnify  the 
plaintiff  against  loss  frqm  liability  imposed 
by  law  upon  the  assured  for  damages  on 
account  of  bodily  injuries  or  death  acci- 
dentally suffered  while  this  policy  is  in 
force  by  any  person  or  persons  not  employed 
by  the  assured  while  at  or  about  the  work 
of  the  assured,  described  in  the  schedule, 
during  the  prosecution  of  the  said  work  at 
the  place  or  places  described  in  the  sched- 
ule   subject    to    the    following    conditions: 

(2)  Upon  the  occurrence  of  an  accident, 
the  assured  shall  give  immediate  written 
notice  thereof,  with  the  fullest  information 
obtainable  at  the  time,  to  the  company's 
'lome  office  or  to  the  company's  authorized 
igent, 

(3)  If  thereafter  any  suit  is  brought 
against  the  assured  to  enforce  a  claim  for 
damages  on  account  of  an  accident  covered 
by  this  policy,  the  assured  shall  immediately 
forward  to  the  company's  home  office  every 
summons  or  other  process  as  soon  as  the 
same  shall  have  been  served  on  him,  and  the 
company,  at  its  own  cost,  will  defend  such 
suit  in  the  name  and  on  behalf  of  the  as- 
sured, unless  the  company  shall  elect  to  set- 
tle the  same  or  to  pay  the  assured  the  in- 
demnity provided  for  in  condition  A  hereof. 

(4)  The  assured  shall  not  voluntarily  as- 
sume any  liability,  nor  shall  the  assured, 
without  the  written  consent  of  the  company 


erinflf  the  opinion  of  the  court,  used  the  fol- 
lowing language:  "The  defendant,  by  its 
abdication,  put  the  plaintiff  in  its  place, 
with  all  its  rights.  To  limit  its  liability  as 
if  its  only  promise  was  to  pay  a  loss  paid 
upon  a  judgment  is  to  neglect  the  meaning 
and  purpose  of  the  reference  to  a  judgment, 
and  even  the  words  of  the   promise.     The 

{>romise  in  form  is  to  indemnify  against 
OSS  by  certain  kinds  of  liability.  The  judg- 
ment contemplated  in  the  condition  is  a 
judgment  in  a  suit  defended  by  the  de- 
fendant in  case  it  elects  not  to  settle.  The 
substance  of  the  promise  is  to  pay  a  loss 
which  the  plaintiff  shall  have  been  com- 
pelled to  pay,  after  such  precautions  and 
with  such  safeguards  as  the  defendant  may 
insist  upon.  It  saw  fit  to  insist  upon  nona 
We  assume  that  the  settlement  was  reason- 
able, and  that  the  plaintiff  could  not  ex- 
pect to  escape  at  less  cost  by  defending  the 
suits.  If  this  were  otherwise,  no  doubt  the 
defendant  would  profit  by  the  fact.  The  de- 
fendant did  not  agree  to  repay  a  gratuity,  or 
more  than  fairly  could  be  said  to  have  been 
paid  upon  compulsion.  But  a  sum  paid  in 
the  prudent  settlement  of  a  suit  is  paid 
under  the  compulsion  of  the  suit  as  truly  as 
if  it  were  paid  upon  execution." 

In  Southern  R.  News  Co.  v.  Fidelity  & 
C.  Co.  26  Ky.  L.  Rep.  1217,  83  S.  W.  620, 
the  court  declared  that  the  insured  in  an 
indemnity  policy  might  compromise  a  claim 
against  it,  if  it  acted  in  good  faith  and 
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with  reasonable  prudence  such  as  a  prudent 
person  similarly  situated  would  have  done 
for  himself,  and  that  this  would  bind  the 
insurer  to  pay  to  the  assured  the  loss  actu- 
ally sustained,  of  which  the  compromise 
would  be  evidence  though  not  conclusive, 
adding  that  other  evidence  might  also  be 
admitted  to  show  whether  it  was  or  was 
not  a  judicious  and  fair  settlement. 

And  in  Bradley  v.  Standard  Life  ft  Acci. 
Ins.  Co.  46  Misc.  41,  93  N.  Y.  Supp.  246  (re- 
versed in  112  App.  Div.  536,  98  N.  Y.  Supp. 
797,  without  reference  to  the  question  here 
discussed,  upon  the  ground  that  there  was 
no  contract  of  insurance  between  the  parties 
covering  the  injury  in  suit)  recovery  was  al- 
lowed for  a  settlement  made  by  the  assured 
in  good  faith,  where  the  sum  was  advan- 
tageous to  the  insurer  "and  for  such  an 
amount  as  a  jury,  upon  the  facts  estab- 
lished, would  have  been  warranted  in  award- 
ing." 

This  note  is  confined  to  decisions  involv- 
ing indemnity  insurance,  and  therefore  does 
not  include  such  cases  as  Morette  v.  Bost- 
wick,  127  App.  Div.  701,  111  N.  Y.  Supp. 
1021,  cited  to  support  the  conclusion  reached 
in  Henderson  Liohtino  &  P.  Co.  v.  Mabt- 
LAND  Cabualtt  Co.,  which  was  an  action 
by  the  grantee  against  the  grantor  in  a 
full  covenant  warranty  deed  to  recover 
money  expended  by  the  former  in  extinguish- 
ing a  claim  against  the  land  conveyed. 

J.  A.  a 
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previously  given,  incur  any  expense  or  set- 
tle any  claim  except  at  his  own  cost. 

(5)  No  action  shall  lie  against  the  com- 
pany to  recover  for  any  loss  under  this 
policy,  unless  it  shall  be  brought  by  the  as- 
sured for  loss  actually  sustained  and  paid 
in  money  by  the  assured  in  satisfaction  of 
a  judgment,  after  trial  of  the  issue,  nor 
unless  such  action  is  brought  within  ninety 
(90)  days  after  such  judgment  by  a  court 
of  last  resort  against  the  assured  has  been 
BO  paid  and  satisfied. 

The  defendant  moved  for  judgment  of 
non-suit  upon  the  evidence,  whicli  was  over- 
ruled, and  the  defendant  excepted.  Tt  was 
agreed  that,  subject  to  this  exception,  a 
jury  trial  should  be  waived,  and  that  the 
court  should  find  the  facts  and  answer  the 
issues  in  the  case.  This  was  done  and  the 
facts,  as  stated  herein,  are  selected  from 
the  findings  of  the  court  as  those  which  are 
essential  to  a  decision  of  tlie  case  in  the 
view  taken  of  it  by  this  court.  The  court 
concluded  as  matters  of  law  that  the  Briscoe 
claim  is  covered  by  plaintiff's  policy  and 
that,  by  denying  liability  in  its  answer, 
the  defendant  had  waived  its  right  to  no- 
tice of  the  Briscoe  claim  and  to  a  judgment 
after  trial  in  his  action.  Judgment  for 
the  amount  of  the  compromise,  attorney's 
fees,  and  costs  ($370)  was  rendered  for  the 
plaintiff,  and  the  defendant  appealed. 

Mr.  John  W.  Hinsdale,  for  appellant: 

The  accident  to  Briscoe,  for  which  the 
power  company  was  in  nowise  responsible, 
imposed  no  legal  liability  upon  that  com- 
pany and  was  not  covered  by  the  policy. 

Quantz  v.  Southern  R.  Co.  137  N.  C. 
136,  49  S.  E.  79:  Briscoe  v.  Henderson 
Lighting  &  P.  Co.  148  N.  C.  396,  19  L.R.A. 
(N.S.)  1116,  62  S.  E.  600;  Monroe  v.  At- 
lantic Coast  Line  R.  Co.  151  N.  C.  374, 
27  L.R.A.(N.S.)  193,  66  S.  E.  315;  Cornell 
V.  Travelers'  Ins.  Co.  176  N.  Y.  239,  67 
N.  E.  578 ;  Nesson  v.  United  States  Casualty 
Co.  201  Mass.  71,  131  Am.  St.  Rep.  390, 
87  N.  E.  191;  Munson  v.  Standard  M.  Ins. 
Co.  146  Fed.  957,  affirmed  in  84  C.  C.  A. 
210,  156  Fed.  44  i  Egbert  v.  St.  Paul,  F.  & 
M.  Ins.  Co.  92  Fed.  517;  Wollman  v.  Fi- 
delity &  C.  Co.  87  Mo.  App.  677 ;  Worcester 
&  Suburban  Street  R.  Co.  v.  Travelers' 
Ins.  Co.  180  Mass.  263,  67  L.R.A.  629,  91 
Am.  St.  Rep.  275,  62  N.  E.  364;  I^hillips- 
burg  Horse  Car  Co.  v.  Fidelity  &  C.  Co. 
160  Pa.  350,  28  Atl.  823;  People's  Ice  Co. 
V.  Employers'  Liability  Assur.  Corp.  161 
Mass.  122,  36  N.  E.  754;  Richards,  Ins. 
§  481;  Creem  v.  Fidelity  &  C.  Co.  132 
App.  Div.  243,  116  N.  Y.  Supp.  1042. 

Messrs.  A.  C.  ZollicolTer  and  J.  H. 
Bridgers,  for  appellee: 

The  defendant  is  liable  notwithstanding 
30  L.R.A.(N.S.) 


Briscoe  did  not  recover  a  final  judgment 
against  plaintiff  in  a  court  of  last  resort. 

St.  Louis  Dressed  Beef  &  Provision  Co. 
V.  Maryland  Casualty  Co.  201  U.  S.  173, 
50  L.  ed.  712,  26  Sup.  Ct.  Rep.  400. 

The  contract  is  not  for  indemnity  only. 

Anoka  Lumber  Co.  v.  Fidelity  &  C.  Co. 
63  Minn.  286,  30  L.R.A.  689,  65  N.  W. 
353;  Hoven  v.  Employers*  Liability  Assur. 
Corp.  (Hoven  v.  West  Superior  Iron  ft 
Steel  Co.)  93  Wis.  201,  32  L.R.A.  388, 
67  N.  W.  46;  10  Am.  &  Eng.  Enc  Law,  p. 
415. 

Walker,  J.,  delivered  the  opinion  of  the 
court : 

The  general  rule  of  construction  applied 
by  the  courts  to  all  contracts  of  insurance 
is  that  while,  like  other  contracts,  they 
should  be  so  construed  as  to  give  effect  to 
the  intention  of  the  parties,  yet,  where  there 
exists  any  doubt  as  to  that  intention,  it  is 
always  to  be  resolved  strictly  against  the 
insurer  and  in  favor  of  the  insured.  Vance, 
Ins.  429.  When,  however,  the  intention  is 
clearly  stated,  it  should  be  enforced  ac- 
cording to  the  will  of  the  parties  as  thus 
expressed,  for  in  such  a  case  there  is  no 
room  for  construction.  The  terms  of  the 
policy  in  question  are,  we  think,  free  from 
any  doubt  of  ambiguity.  The  defendant  un- 
dertook to  indemnify  against  loss  from  the 
liability  imposed  by  law  upon  the  assured 
(the  plaintiff)  for  damages  on  account  of 
bodily  injuries  accidentally  suffered  by  any 
person  not  employed  by  the  assured,  wliile 
at  or  about  the  work  of  the  assured  and 
during  the  prosecution  of  the  said  work  at 
the  place  described  in  the  schedule.  W^e 
have  held,  after  careful  consideration  of  all 
the  essential  facts,  that  the  power  company 
is  not  liable  in  damages  for  the  injuries  to 
Walter  Briscoe,  resulting  from  his  fall  in 
the  vat.  Briscoe  v.  Henderson  Lighting  & 
P.  Co.  148  N.  C.  396,  19  L.R.A.(N.S.)  1116, 
62  S.  E.  600.  The  facts,  as  now  presented 
to  the  court,  are  much  stronger  against  his 
right  to  recover  than  those  which  we  for- 
merly considered.  The  clause  of  the  policy 
by  which  the  defendant  agreed  to  defend 
any  suit  brought  against  the  assured  refers 
explicitly  to  a  suit  brought  "to  enforce  a 
claim  for  damages  on  account  of  an  acci- 
dent covered  by  the  policy,"  and,  in  order 
to  determine  whether  the  casualty  company 
was  under  any  duty  or  obligation  to  defend 
the  Briscoe  suit,  we  must  first  ascertain 
whether  the  law  imposed  a  liability  upon 
the  power  company  for  the  accident  to  him, 
for,  if  it  did  not,  his  claim  is  plainly  not 
covered  by  the  policy,  as  it  refers  to  a 
claim  founded  upon  a  liability  imposed  by 
law,  and  not  to  false  or  fictitious  claims. 
The   indemnity   is    against   loss   from    lia- 
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bility,  and  it  would  be  .stretching,  if  not 
perverting,  tbe  meaning  of  the  words,  to 
extend  the  application  of  them  to  all  suits, 
and  require  the  casualty  company  to  de- 
fend them  without  regard  to  the  legal  lia- 
bility of  the  assured.  An  accident  covered 
by  the  policy  is  one  for  which  the  assured 
is  liable  under  the  law,  for  it  is  so  expressly 
stated  in  the  policy.  If,  therefore,  the 
casualty  company  refused  to  defend  the 
Briscoe  suit  for  any  reason,  it  cannot  be 
held  liable  for  the  expense  of  a  defense  or 
settlement  made  by  the  insured,  unless  in 
some  way  it  is  made  to  appear  that  the 
latter  was  liable  to  Briscoe.  The  question 
has  been  considered  and  decided,  in  a  case 
substantially  identical  with  ours  in  all  of 
its  features.  In  Cornell  v.  Travelers'  Ins. 
Co.  175  N.  Y.  239,  67  N.  E.  678,  the  court, 
after  deciding  that,  if  the  injuries  did  not 
occur  under  such  circumstances  as  to  im- 
pose a  legal  liability  upon  the  insured  there- 
for, they  are  not  within  the  protection  of 
the  policy,  thus  refers  to  the  duty  of  the 
indemnity  company  to  defend  suits.  "In 
the  next  clause  of  the  policy,  the  defendant 
became  obligated  to  defend  certain  actions 
when  brought  against  the  plaintiff.  If  the 
defendant  was  bound  by  the  contract  to  de- 
fend the  eleven  suits  referred  to,  or  any  of 
them,  there  would  be  a  legal  basis  for  a  re- 
covery in  this  action  to  the  extent  of  the  ex- 
penses incurred  by  the  plaintiff  in  making  a 
defense  which  the  defendant  had  agreed  to 
make.  But  the  cases  which  the  defendant 
was  bound  to  defend  are  carefully  defined 
and  limited  by  the  terms  of  the  policy.  That 
obligation  is  limited  to  'claims  made  against 
the  insured  and  covered  by  this  policy.' 
The  defendant  did  not  stipulate  to  indemnify 
the  plaintiff  against  the  costs  and  expenses 
of  defending  himself  against  fictitious  or 
groundless  suits.  The  protection  afforded  to 
the  plaintiff  by  the  policy  was  against  some 
actual  legal  liability  directly  occasioned  by 
his  business  operations."  And  again:  "If 
the  injuries  embraced  in  the  eleven  suits 
were  not  covered  by  the  indemnity  clauses 
of  the  policy,  and  yet  the  defendant  had  as- 
sumed the  obligation  to  defend,  it  mu^t 
follow  that  it  assumed  the  obligations  to  de- 
fend suits  for  injuries  not  covered  by  the 
policy.  That  proposition  must  be  main- 
tained in  order  to  hold  the  defendant  liable 
for  the  claims  in  question.  It  can  be  main- 
tained only  by  disregarding  the  plain  words 
of  the  policy,  or  adding  to  them  some  quali- 
fication that  the  parties  did  not  express  in 
words.  The  suits  that  the  defendant  stipu- 
lated to  defend  are  very  clearly  defined  in 
the  contract.  In  the  first  place,  they  are 
defined  as  suits  for  injuries  covered  by  the 
policy,  and  all  agree  that  the  injuries  upon 
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which  the  eleven  suits  were  based  are  not, 
and  none  of  them  were,  injuries  of  that 
character.  On  the  contrary,  they  are  ad- 
mitted to  be  injuries  not  included  in  the 
policy  at  all,  since  no  liability  was  imposed 
upon  the  insured  in  consequence.  In  the 
second  place  they  were  defined  as  suits 
which  the  defendant  should  fail  to  settle  or 
pay  the  damages  claimed  therein,  and  surely 
no  one  will  claim  that  the  defendant  as- 
Slimed  any  obligation  to  settle  or  pay  false 
or  unfounded  claims.  The  obligation  to  de- 
fend is  expressly  limited  to  cases  where  the 
insured  was  liable  upon  the  facts  and  cir- 
cumstances of  the  accident  causing  the 
injury.  If  such  facts  and  circumstances 
did  not  exist  and  were  not  susceptible 
of  proof,  then  the  defendant  could  ignore 
the  suits,  as  it  did."  Cornell  v.  Travel- 
ers' Ins.  Co.  has  been  cited  with  approval 
in  several  cases.  In  the  recent  case  of 
Nesson  v.  United  States  Casualty  Co.  201 
Mass.  71,  131  Am.  St.  Rep.  390,  87  N.  E. 
191,  an  action  upon  a  policy  similar  to  the 
one  now  being  considered,  the  court  held 
that  the  principal  agreement  of  the  defend- 
ant was  to  indemnify  the  plaintiff  against 
loss  from  actual  legal  liability  for  damages 
on  account  of  accidental  injuries  of  the  kind 
described  in  the  policy,  but  the  averments 
of  the  declaration  tended  to  show  that  there 
was  no  such  liability  on  the  part  of  the 
plaintiff  for  the  accident  in  question,  and, 
as  there  was  no  averment  of  the  existence 
of  such  a  liability,  it  was  plain  that  the 
plaintiff  could  not  recover.  It  was  also 
held  that  the  clause  as  to  defending  suits 
was  inserted  for  the  benefit  of  the  insurer 
and  that,  if  it  elected  not  to  defend,  its  lia^ 
bility  under  the  provision  for  paying  indem- 
nity is  not  enlarged,  but  remains  un- 
changed. To  the  same  effect  are  Munson  v. 
SUndard  M.  Ins.  Co.  (C.  C.)  145  Fed.  957„ 
affirmed  in  84  C.  C.  A.  210,  156  Fed.  44; 
Xenos  V.  Fox,  L.  R.  4  C.  P.  665 ;  Lawrence  v. 
General  Acci.  Assur.  Corp.  192  N.  Y.  568,  85 
N.  E.  1112;  Creem  v.  Fidelity  &  C.  Co.  132 
App.  Div.  241,  116  N.  Y.  Supp.  1042;  Mo- 
rette  v.  Bostwick,  127  App.  Div.  702,  111  N. 
Y.  Supp.  1021.  In  Creem  v.  Fidelity  &  C. 
Co.  supra,  the  court  decided  that  in  an  ac- 
tion on  a  policy  indemnifying  an  employer 
against  damages  for  personal  injuries,  the 
insured  is  not  entitled  to  recover  the  ex- 
penses incurred  in  successfully  defending  an 
action  brought  by  the  person  injured,  when 
the  policy  covered  only  claims  for  which  the 
insured  was  legally  liable.  The  most  recent 
case  on  the  subject  is  White  v.  Maryland 
Casualty  Co.  (June  1910)  139  App.  Div. 
179,  123  N.  Y.  Supp.  840,  reported  in  Ins. 
Law  Journal,  p.  1367,  where  it  appears  that 
the  policy  was  issued  by  the  defendant  in 
this  case,  and  the  suit  of  the  person  injured 
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against  the  the  insured  was  settled  out  of 
court.  The  action  was  brought  by  the  in- 
sured to  recover  the  amount  of  money  paid 
in  compromise  and  for  expenses.  The  court 
held  that  the  insurance  company  was  not 
compelled  by  its  agreement  to  defend  an  ac- 
tion against  the  insured,  unless  the  latter 
were  legally  liable  to  the  plaintiff  therein. 
The  two  cases  are  identical,  and  the  follow- 
ing language,  taken  from  the  opinion  in  that 
cas^,  states  succinctly  the  true  principle  ap- 
plicable to  them,  as  established  by  the  au- 
thorities:. "The  respondents*  contention 
that  '&  party  indemnified  may  hold  his  in- 
demnitor for  money  paid  for  a  prudent  set- 
tlement' ignores  the  fact  that  a  legal  liabil- 
ity on  the  part  of  the  person  indemnified 
must  exist,  and  the  amount  paid  must  be 
reasonable.  A  party  so  paying  assumes  the 
risk  of  being  able  to  prove  the  facts  upon 
which  his  liability  depends,  as  well  as  the 
reasonableness  of  the  amount  which  he  pays. 
Dunn  ▼.  Uvalde  Asphalt  Paving  Co.  175  N. 
Y.  214,  218,  67  N.  E.  439.  This  being  the 
rule,  it  is  necessary  that  facts  tending  to 
show  such  conditions  be  pleaded.*'  A  de- 
murrer was  sustained  because  it  did  not  ap- 
pear from  the  complaint  that  the  plaintiffs 
were  legally  liable  to  the  person  injured. 
The  decision  goes  beyond  what  it  is  neces- 
sary to  decide  in  this  case;  for  it  is  there 
held  that,  by  the  terms  of  the  policy,  the 
legal  liability  of  the  insurer  must  rest  upon 
a  judgment -in  the  action  rendered  against 
the  insured  after  trial  of  the  issues. 

The  plaintiff  relies  upon  St.  Louis 
Dressed  Beef  &  Provision  Co.  v.  Maryland 
Casualty  Co.  201  U.  S.  173,  50  L.  ed.  712, 
26  Sup.  Ct.  Rep.  400,  but  that  case  is  easily 
distinguished  from  this  one,  if  the  latter 
part  of  the  opinion  does  not  directly  sus- 
tain our  ruling.  There,  as  stated  by  Jus- 
tice Holmes,  who  delivered  the  opinion  of 
the  court:  "The  fact  was  that  this  driver 
was  an  employee  of  the  plaintiff,  and  the 
accident  and  the  damages  were  [therefore] 
covered  by  the  policy."  It  was,  of  course, 
the  duty  of  the  indemnity  company  to  de- 
fend such  a  suit.  The  sixth  question  asked 
by  the  lower  court  was  as  follows:  "Under 
the  terms  of  the  policy  may  the  liability  of 
the  assured  to  the  injured  person  and  the 
extent  of  that  liability  be  litigated,  in  the 
first  instance,  in  an  action  between  the  as- 
sured and  the  assurer,  where  the  assurer 
has  denied  its  liability  under  the  policy, 
and  has  refused  to  defend  an  action  brought 
against  the  assured  by  the  injured  person  7" 
It  was  answered  in  the  affirmative,  with  this 
qualification  or  comment,  "so  far  as  the 
question  is  warranted  by  the  facts  set 
forth,"  evidently  referring  to  the  admitted 
fact  that  the  assured  was  liable  to  the  in- 
jured person  as,  perhaps,  rendering  an  an- 
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swer  to  the  question  imnccesary  to  a  com- 
plete disposition  of  the  case.  The  answer, 
though,  shows  that  in  the  opinion  of  the 
court  it  is  necessary  at  some  stage  of  the 
controversy  or  of  the  litigation  between  the 
parties  to  establish  the  fact  of  such  lia- 
bility as  a  condition  precedent  to  the  in- 
sured's right  of  recovery  against  the  insur- 
er. In  Richards  on  Insurance,  §  481,  the 
general  rule  is  stated  to  be  that  the  insured 
must  show  a  liability  on  account  of  an  in- 
jury covered  by  the  policy,  in  order  to 
maintain  an  action  against  the  insurance 
company.  See,  also  Davison  ▼.  Maryland 
Casualty  Co.  197  Mass.  167,  83  N.  E.  407; 
Wollman  v.  Fidelity  &  C.  Co.  87  Mo.  App. 
677 ;  Worcester  &  Suburban  Street  R.  Co.  ▼. 
Travelers'  Ins.  Cb.  180  Mass.  263,  67  L.ILA. 
629,  91  Am.  St.  Rep.  276,  62  N.  E.  364; 
Phillipsburg  Horse  Car  Co.  v.  Fidelity  &  C. 
Co.  160  Pa.  350,  28  Atl.  823;  Biays  ▼. 
Chesapeake  Ins.  Co.  7  Cranch,  416,  3  L.  ed. 
389.  Even  if  the  view  suggested  by  the 
plaintiff  be  an  equitable  one,  and  it  admits 
of  grave  doubt,  we  cannot  adopt  it,  as  the 
parties  have  not  so  contracted,  and  we  can- 
not do  it  for  them.  We  have  nothing  to 
guide  us  but  the  words  of  a  plainly  ex- 
pressed agreement  which  must  be  interpre- 
ted as  the  parties  evidently  intended  it 
should  be. 

It  is  unnecessfliry  to  answer  the  other 
questions,  whether  the  defendant  waived  the 
notice  of  the  claim  of  the  injured  person  re- 
quired to  be  given  to  it,  and  whether  the 
liability  of  the  insured  to  such  person  must 
first  be  fixed  by  a  judgment  against  the  in- 
sured, followed  by  payment  of  the  judgment, 
before  the  insured  can  recover  of  the  indem- 
nity company,  or  whether  compliance  with 
that  provision  was  also  waived  by  the  com- 
pany when  it  refused  to  defend.  The  in- 
jury to  Briscoe  was  not  one  of  the  kind  in- 
sured against  by  the  defendant,  as  he  was 
not  entitled  to  recover  damages  on  account 
of  a  bodily  injury  accidentally  suffered  by 
him  while  at  or  about  the  work  of  the  as- 
sured during  the  prosecution  of  said  work, 
as  described  in  the  schedule  annexed  to  the 
policy.  The  defendant  was  not,  in  law  or 
in  fact,  responsible  for  the  injury  to  him, 
even  in  the  slightest  degree,  and  he  was  not 
"at  or  about  the  work  of  the  assured," 
within  the  evident  meaning  of  those  words, 
when  he  was  injured.  There  was  no  causal 
connection  between  the  "work"  of  the  pow- 
er company  or  its  prosecution  and  the  in- 
jury to  the  boy.  Briscoe  v.  Henderson 
Lighting  &  P.  Co.  148  N.  C.  396,  19  L.R.A. 
(N.S.)  1116,62  S.  E.  600. 

We  are  therefore  of  the  opinion  that  the 
indemnitor,  not  being  answerable  for  the 
principal  loss  in  this  case,  cannot  be  so  for 
the  subsequent  damages,  costs,  and  expenses 


1»10.      HENBIiRSON  LIGHTING  &  P.  CO.  t.  MARYLAND  CASUALTY  CO.       llll 


paid  in  the  settlement  of  the  suit  between 
Briscoe  and  the  plaintiff.  The  defendant  was 
not  bound  to  defend  a  suit  upon  a  claim 
not  within  the  terms  of  its  policy,  and  es- 
pecially so  in  the  case  of  a  groundless  claim. 
If  not  required  to  defend,  it  cannot  be 
charged  with  the  costs  and  expenses  of  a 
defense,  or  of  a  settlement  made  by  the  as- 
sured for  its  own  benefit,  however  reason- 
able that  settlement  may  be.  To  hold  oth- 
erwise would  impose  upon  the  defendant  a 
liability  which  it  not  only  has  not  assumed 
by  its  contract  with  the  assured,  but  which 
by  the  very  terms  of  the  policy  is  excluded 
therefrom.  The  costs  and  expenses  incurred 
in  defending  against  Briscoe's  claim  for 
damages  were  not  the  result  of  any  legal 
wrong  done  by  the  power  company  to  him 
for  which  it  is  indemnified,  but  of  the  claim 
for  damages  pressed  with  comendable  zeal, 
but  misplaced  confidence,  by  a  plaintiff 
without  a  case,  which  would  surely  have 
judicially  appeared  if  the  power  company 
had  not  settled,  but  defended  to  the  end. 
Plaintiff  was  in  no  danger  of  an  adverse 
judgment  after  our  decision  in  the  Briscoe 
Case.  Briscoe  achieved  partial  success  by 
the  weakening  of  the  plaintiff,  when  it 
should  not  have  been  dismayed  by  the  con- 
tinued prosecution  of  a  claim,  which  a  little 
more  reliance  upon  the  former  decision  of 
this  court  should  have  convinced  it  was 
without  merit. 

Upon  the  facts  found  by  him,  the  learned 
judge,  "sitting  as  a  jury,"  should  have  in- 
structed himself  differently  as  to  the  law, 
and  answered  the  second  issue,  "was  the 
said  claim  (of  Briscoe)  covered  by  plain- 
tiff's policy?"  in  the  negative,  but,  as  there 
is  no  evidence  to  sustain  the  plaintiff's 
cause  of  action,  viewing  the  testimony  in 
the  most  favorable  light  for  him,  the  non- 
suit should  have  been  allowed  and  the  ac- 
tion dismissed.  Judgment  to  that  effect 
will  be  entered  in  the  court  below. 

Reversed. 
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V. 

GEORGE  SCHLOSSER,  Appt, 

(—  N.  D.  — ,  127  N.  W.  01.) 

Defective  highway  —  nse  —  negligence. 
1.  It  is  not  negligence,  as  a  matter  of 

Headnotes  by  Moboan,  Ch.  J. 

Note.  —  As  to  liability  of  highway  con- 
tractor for  dangerous  conditions  where  mu- 
nicipality, county,  or  town  is  not  liable,  see 
note  to  Schneider  v.  Cahill,  27  L.R.A.(N.S.) 
1009,  in  which  Solbebg  y.  Schlosseb  is 
cited. 
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law,  for  a  person  to  drive  upon  a  danger- - 
ous  or  defective  highway,  knowing  it  to  be 
such,  unless  the  dangerous  or  defective  con- 
dition  is  such  that  a  person  of  ordinary 
prudence  would  not  attempt  to  drive  over 
it. 

Same  —  care  required. 

2.  Knowledge  of  the  dangerous  condition 
of  a  highway,  however,  imposes  a  duty  upon 
a  traveler  to  exercise  such  care  as  the  cir- 
cumstances demand. 

Same  —   condition   —   conflicting   evi- 
dence —  queston  for  jury. 

3.  In  case  of  conflict  in  the  evidence  as 
to  the  condition  of  a  highway  at  a  point 
where  it  is  claimed  to  have  been  dangerous 
for  travel,  it  is  a  question  for  the  jury  to 
determine  whether  it  was  dangerous  or  not. 

Negligence  —  contributory  negligence  — 
qnestions  for  Jury. 

4.  Where  the  evidence  is  such  that  differ- 
ent persons  may  reasonably  reach  different 
conclusions,  the  question  of  the  negligence  of 
the  defendant  and  of  the  contributory  neg- 
ligence of  the  plaintiff  is  for  the  jury. 

Action   —   defective   highway   —  com* 
plaint  —  construction. 

6.  The  complaint  considered,  and  held  to 
set  forth  a  cause  of  action  for  a  violation 
of  a  duty  not  to  render  a  highway  danger- 
ous by  placing  and  leaving  dirt  thereon  in 
a  negligent  manner,  and  not  to  state  a 
cause  of  action  on  a  breach  of  contract. 

Agent  —  independent  contractor  —  pub- 
lic work. 

6.  A  person  contracting  with  a  drainage 
board  to  construct  a  drain  under  plans  and 
specifications,  where  he  has  sole  control  of 
the  work,  and  the  board  has  no  control  or 
superintendence  thereof,  is  an  independent 
contractor,  and  not  the  agent  of  the  board. 

Highway    —   obstruction    —    injury   — 
liability. 

7.  Any  person  who  wrongfully  renders  a 
public  highway  dangerous  for  travel  by 
placing  obstructions  thereon  must  respond 
in  damages  to  anyone  injured  in  consequence 
of  such  obstruction. 

(May  14,  1910.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Trail  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  recover  damages  for  personal  injuries 
alleged  to  have  been  caused  by  a  defective 
highway,  the  defective  condition  of  which 
was  alleged  to  have  been  caused  by  defend- 
ant's negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Skulason  A  Burtness,  for  ap- 
pellant : 

If  defendant  was  negligent  in  the  per- 
formance of  his  contract,  the  plaintiff's 
remedy  is  against  the  board  of  drain  com- 
missioners, or  the  township,  or  the  county; 
and  the  municipality  in  turn  has  its  remedy 
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against  the  defendant.  The  plaintifT  cannot 
sue  the  defendant. 

29  Cyc.  Law  &  Proc.  p.  426,  and  cases 
cited;  Albany  v.  Cunliff,  2  N.  Y.  175;  Cur- 
tin  V.  Somerset,  140  Pa.  70,  12  L.R.A.  322, 
23  Am.  St.  Rep.  220,  21  Atl.  244;  Fitz- 
maurice  v.  Fabian,  147  Pa.  199,  23  Atl. 
444;  Swan  v.  Jackson,  55  Hun,  194,  7  N. 
Y.  Supp.  821;  Marvin  Safe  Co.  v.  Ward, 
46  N.  J.  L.  19;  Hyams  v.  Webster,  L.  R,  2 
Q.  B.  264;  Collis  v.  Selden,  L.  R.  3  C.  P. 
495;  Gray  v.  PuUen,  34  L.  J.  Q.  B.  N.  S. 
265;  Boswell  v.  Laird,  8  Cal.  409,  68  Am. 
Dec.  345,  10  Mor.  Min.  Rep.  616;  Fanjoy 
V.  Scales,  29  Cal.  249;  Heaven  v.  Pender, 
L.  R.  11  Q.  B.  Div.  503,  19  Eng.  Rul.  Cas. 
81;  Shearm.  &  Redf.  Neg.  §  8;  Wharton, 
Neg.  2d  ed.  §  439;  Winterbottom  v.  Wright, 
10  Mees.  &  W.  109;  Styles  v.  F.  R.  Long 
Co.  70  N.  J.  L.  301,  57  Atl.  448,  67  N.  J. 
L.  413,  51  Atl.  710. 

The  board  of  drain  commissioners  not 
being  liable  for  an  action  of  negligence  in 
the  premises,  the  defendant,  its  agent  or 
servant,  is  likewise  immune  from  such  an 
action. 

Vail  V.  Amenia  Twp.  4  N.  D.  239,  59  N. 
W.  1092;  Packard  v.  Voltz,  94  Iowa,  277, 
58  Am.  St.  Rep.  396,  62  N.  W.  757;  Eaton 
V.  Fairbury  Waterworks  Co.  37  Neb.  546, 
21  L.R.A.  653,  40  Am.  St.  Rep.  510,  56 
N.  W.  201;  Becker  v.  Keokuk  Waterworks, 
79  Iowa,  419,  18  Am.  St.  Rep.  377,  44  N. 
W.  694;  Vanhorn  v.  Des  Moines,  *63  Iowa, 
447,  50  Am.  Rep.  750,  19  N.  W.  293; 
Davis  v.  Clinton  Waterworks  Co.  54  Iowa, 
59,  37  Am.  Rep.  185,  6  N.  W.  126;  Mott 
V.  Cherryvale  Water  &  Mfg.  Co.  48  Kan. 
12,  15  L.R.A.  375,  30  Am.  St.  Rep.  267, 
28  Pac.  989. 

The  plaintiff  was  guilty  of  contributory 
negligence  and  cannot  recover. 

Crescent  Twp.  v.  Anderson,  114  Pa.  643, 

60  Am.  Rep.  367,  8  Atl.  379;  Indianapolis 
V.  Cook,  99  Ind.  10;  >«ebraska  Teleph.  Co. 
V.  Jones,  59  Neb.  510,  81  N.  W.  435;  Hub- 
bard v.  Concord,  35  N.  H.  52,  00  Am.  Dec. 
620;  Horton  v.  Ipswich,  12  Cush.  488; 
Kicks  v.  Marshall,  24  Wis.  139;  Fox  v. 
Glastenbury,  29  Conn.  204;  Erie  v.  Magill, 
101  Pa.  616,  47  Am.  Rep.  739;  Schaefler 
V.  Sandusky,  33  Ohio  St.  246,  31  Am.  Rtp. 
533;  Gosport  v.  Evans,  112  Ind.  133,  2  Am. 
St.  Rep.  164,  13  N.  E.  256;  Corlett  v. 
Leavenworth,  27  Kan.  673;  FuUiam  v. 
Muscatine,  70  Iowa,  436,  30  N.  W.  861; 
Quincy  v.  Barker,  81  III.  300,  25  Am.  Rep. 
278;  Dubois  v.  Kingston,  102  N.  Y.  219, 
55  Am.  Rep.  804,  6  N.  E.  273;  Centralia  ▼. 
Krouse,  64  111.  19;  Elliott,  Roads  &  Streets, 
§  470;  Hartman  v.  Muscatine,  70  Iowa, 
511,  30  N.  W.  859;    Parkhill  v.  Brighton, 

61  Iowa,    103,    15    N.   W.   863;    McCool   v. 
Grand   Rapids,  68  Mich.  41,  66  Am.   Rep.  > 
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665,  24  N.  W.  631;  McGinty  v.  Keokuk, 
06  Iowa,  725,  24  X.  W.  506;  Shearm.  k 
Redf.  Neg.  §  376. 

Mr.  P.  G.  Swenson,  for  respondent: 

The  act  of  the  defendant  in  obstructing 
the  highway  amounted  to  a  nuisance. 

Stafford  v.  Oskaloosa,  67  Iowa,  748,  11 
N.  W.  668 ;  Boltz  v.  Sullivan,  101  Wis.  608, 
77  N.  W.  870. 

It  was  the  duty  of  the  defendant  to  re- 
store the  highway  to  a  safe  condition  for 
public  travel. 

Evansville  &  T.  H.  R.  Co.  v.  Crist,  110 
Ind.  446,  2  L.R.A.  460,  9  Am.  St.  Rep.  803, 
19  N.  E.  310;  Elzig  v.  Bales,  136  Iowa, 
208,  112  N.  W.  540. 

The  defendant  was  an  independent  con 
tractor,  and  not  an  agent  or  servant  of  the 
board. 

16  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  187; 
Shute  V.  Princeton  Twp.  58  Minn.  337,  59 
N.  W.  1050;  Herrington  v.  Lansingburglu 
110  N.  Y.  145,  6  Am.  St.  Rep.  348,  17  N. 
E.  728;  Hilsdorf  v.  St.  Louis,  45  Mo.  94, 
100  Am.  Dec.  352;  Bennett  v.  Mt.  Vernoi\ 
124  Iowa,  537,  100  N.  W.  349;  Lenderiiik 
v.  Rockford,  136  Mich.  631,  98  N.  W.  4. 

A  person  is  not  required  to  forego  travel 
on  the  highway  merely  because  he  knows 
it  to  'be  dangerous. 

McTiver  v.  Grant  Twp.  131  Mich.  456, 
91  N.  W.  736;  Hunt  v.  Lincoln  Twp.  131 
Mich.  637,  92  N.  W.  288;  Overhous^r  v. 
American  Cereal  Co.  118  Iowa,  417,  92  N. 
W.  74;  Pyke  v.  Jamestown,  15  N.  D.  157, 
107  N.  W.  359;  Ouverson  v.  Grafton,  5  N. 
D.  281,  65  N.  W.  676;  Henry  County  Tump. 
Co.  V.  Jackson,  86  Ind.  Ill,  44  Am.  Rep. 
274;  Evansville  &  T.  H.  R.  Co.  v.  Crist, 
supra. 

The  question  of  contributory  negligence 
was  for  the  jury. 

Pendroy  v.  Great  Northern  R.  Co.  17  N. 
D.  433,  117  N.  W.  531;  Kunkel  v.  Minnea- 
polis, St.  P.  &  «.  Ste.  M.  R.  Co.  (N.  D.; 
121  N.  W.  830. 

Morgan,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

Action  for  damages  caused  by  defects 
in  a  highway  through  the  alleged  negligence 
of  the  defendant.  The  controlling  facts  are 
included  in  the  following  summary:  In 
October  and  November,  1907,  the  defendant 
was  engaged  in  constructing  a  drain  in 
Trail  county,  under  a  contract  with  the 
county  drainage  board  of  said  county.  The 
drain  was  to  be  constructed  jn  accordance 
with  plans  and  specifications  which  were 
made  a  part  of  the  contract.  The  drain 
extended  nearly  north  and  south,  and  in- 
tersected a  highway  running  east  and  west 
at  the  point  where  the  injury  occurred.  At 
the   point   of   intersection   with    the   high- 
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way  a  bridge  had  been  built  over  the  drain 
by  the  public  authorities.  The  drain  was 
about  11  feet  deep  at  the  bridge.  The  dirt 
from  excavating  the  drain  was  dumped  on 
the  highway.  The  dirt  was  dumped  on 
the  highway  at  the  east  approach  to  the 
bridge,  and  to  about  45  feet  from  the 
bridge. 

The  allegation  of  the  complaint  in  ref- 
erence to  the  condition  of  the  highway  at 
this  point  is  as  follows:  "That  between 
the  20th  day  of  October,  1907,  and  the  10th 
day  of  November,  1907,  the  defendant, 
while  engaged  in  excavating  said  ditch  or 
drain,  placed  and  deposited  a  large  quantity 
of  dirt  scraped  out  of  said  ditch,  in  the 
roadbed  of  the  public  highway  .  running 
east  and  west  between  said  sections  6  and 
8,  and  at  a  point  where  said  highway 
crosses  the  said  ditch,  near  the  southwest 
corner  of  section  5,  in  said  township  and 
range;  that  the  defendant  wholly  failed 
and  neglected  to  level  down  said  dirt  so 
placed  in  the  roadbed  of  said  highway,  but 
left  the  same  in  an  extremely  rough  and 
uneven  condition,  the  dirt  being  deposited 
in  mounds  which  had  frozen  solid,  leaving 
.depressions  and  holes  in  said  road  which 
rendered  said  public  highway  extremely 
unsafe  and  dangerous  for  public  travel; 
that  the  defendant  carelessly  and  negligently 
alowed  the  said  dirt  to  remain  in  said  high- 
way and  in  that  portion  thereof  used  by 
the  public  in  traveling,  without  leveling 
or  smoothing  down  the  same;  that  the  de- 
pressions or  holes  in  said  highway,  made 
by  depositing  dirt  from  said  ditch,  were 
from  12  to  18  inches  in  depth,  and  the  said 
highway  at  said  point  was  carelessly  and 
negligently  allowed  by  defendant  to  remain 
in  said  condition,  causing  the  said  highway 
at  that  point  to  be  dangerous  and  unsafe 
for  public  travel."  The  complaint  further 
alleges  that  on  the  23d  day  of  November, 
1907,  the  plaintiff  was  driving  along  said 
highway  in  the  exercise  of  due  care,  and 
was  driving  in  the  ordinary  way,  at  a  slow 
speed,  and,  while  driving  in  that  manner, 
one  of  the  wheels  of  said  wagon  ran  into 
a  depression  in  said  highway  and  partially 
overturned  said  wagon,  and  the  plaintiff 
was  thrown  to  the  ground  and  injured, 
and  was  damaged  in  the  sum  of  $5,000. 

The  answer  is,  in  effect,  a  general  denial. 
The  issues  were  submitted  to  a  jury,  and  a 
verdict  was  found  in  favor  of  the  plaintiff 
for  the  sum  of  $1,000  and  interest  from  the 
date  of  the  injury.  A  motion  for  a  new 
trial  was  made  and  denied.  Judgment  was 
entered  on  the  verdict.  The  defendant  ap- 
peals from  this  judgment,  and  presents 
the  following  contentions  as  a  basis  for 
the  reversal  of  the  judgment :  ( 1 )  No  priv- 
ity of  contract  existed  between  the  plain- 
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tiff  and  the  defendant,  therefore  no  duty 
was  imposed  upon  the  defendant  to  place 
the  highway  in  proper  condition.  (2)  The 
drainage  board  would  not  be  liable  for 
damages,  as  it  was  engaged  in  the  perform- 
ance of  work  of  a  public  nature,  as  a  state 
agency;  therefore  the  defendant  would  not 
be  liable  for  damages  while  engaged  in  that 
work  as  the  agent  of  the  drainage  board. 

(3)  The  evidence  fails  to  show  that  the 
highway  was  unsafe  at  the  particular  place 
at  the  time  of  the  injury,  and  fails  to 
show  that  the  defendant  ever  caused  it  to 
become  unsafe  or  dangerous  for  travelers. 

(4)  The  defendant  was  under  no  duty  or 
obligation  to  keep  the  road  in  proper  con* 
dition  for  travel,  and  his  acts  were  not  the 
proximate  cause  of  the  injury,  and  at  most 
only  the  remote  cause.  (5)  The  plaintiff 
was  guilty  of  negligence  that  contributed 
to  the  injury.  No  exception  was  taken  to 
the  instructions  to  the  jury,  nor  to  the  ad- 
mission or  rejection  of  evidence.  The  ap- 
pellant's contentions  are  that  the  evidence 
does  not  justify  a  judgment  in  plaintiff's 
favor  for  the  foregoing  reasons.  We  will 
consider  these  questions  in  the  order  named. 

The  defendant  claims  that  the  action  is 
one  for  damages  growing  out  of  a  breach 
of  a  contract  between  the  defendant  and 
the  drainage  board,  and  that  damages  grow- 
ing out  of  the  failure  on  defendant's  part 
to  comply  with  the  contract  cannot  be 
recovered  by  the  plaintiff,  as  he  was  not 
a  party  to  that  contract.  In  Other  words, 
no  privity  of  contract  existed  between  the 
plaintiff  and  the  defendant. 

We  do  not  agree  with  the  defendant's 
contention  as  to  the  cause  of  action  set 
forth  in  the  complaint.  It  is  not  a  cause 
of  action  for  damages  growing  out  of  a 
breach  of  contract.  It  is  one  for  damages 
growing  out  of  the  defendant's  tort  in 
rendering  the  highway  dangerous  through 
his  negligence  in  leaving  the  dirt  thereon 
in  piles  and  not  leveled  off.  The  contract 
is  not  set  forth  in  the  complaint  nor  men- 
tioned therein.  It  was  not  offered  in  evi- 
dence by  the  plaintiff,  but  by  the  defendant. 
It  is  true,  the  complaint  contains  an  al- 
legation to  the  effect  "that,  in  doing  the 
work  of  excavating  the  said  ditch  or  drain 
at  the  time  hereinafter  mentioned,  the  de- 
fendant placed  and  deposited  a  portion  of 
the  dirt  taken  from  said  ditch  or  drain  in 
the  roadbed  of  the  public  highway  running 
east  and  west  along  the  section  line  between 
sections  5  and  8,  in  said  township  and 
range;  that  it  was  defendant's  duty,  when 
such  dirt  had  been  placed  in  the  roadbed 
of  the  said  highway,  to  level  down  the 
dirt  so  placed  there  so  as  to  make  a  smooth 
and  good  road  for  public  travel."  Defend- 
ant contends  that  this  clause  shows  that 
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plaintiff  claims  damages  for  a  breach  of 
duty  under  the  contract.  We  do  not  think 
that  this  contention  can  be  upheld.  Tactb 
is  no  other  fact  or  conclusion  alleged  in 
the  complaint  from  which  the  inference 
that  this  refers  to  a  duty  arising  from  the 
contract  can  be  drawn.  The  statement  that 
defendant  owed  a  duty  to  level  the  dirt 
after  placing  it  on  the  highway  harmonizes 
with  what  is  a  legal  duty  devolving  upon 
everyone,  not  to  obstruct  or  make  the 
highway  dangerous  for  travel.  'From  the 
whole  complaint,  our  conclusion  is  that  the 
duty  mentioned  in  this  allegation  of  the 
complaint  refers  to  a  duty  imposed  by 
law,  and  not  to  the  contract  referred  to 
in  the  evidence.  Defendant  relies  upon 
Styles  V.  F.  R.  Long  Co.  67  N.  J.  L.  413, 
61  Atl.  710,  as  sustaining  his  contention 
in  this  regard.  In  that  case  it  was  held 
that  the  plaintiff  was  not  entitled  to  bring 
the  action  for  damages  under  the  contract 
between  the  defendant  and  the  board  of 
chosen  freeholders  of  the  county  of  Passaic. 
In  that  case  the  following  statement  of  ihe 
law  in  Appleby  v.  State,  45  N.  J.  L.  165, 
was  approved:  "A  duty,  the  breach  of 
which  is  an  actionable  wrong,  may  arise 
from  a  contract,  or  be  imposed  by  positive 
law,  independent  of  contract.  In  the  first 
case,  the  party  to  the  contract  only  can 
sue  ...  in  the  other  case,  any  person 
injured  may  sue  if  he  be  one  of  the  class 
of  persons  for  whose  benefit  the  duty  is 
imposed." 

The  same  principle  was  subsequently  an- 
nounced by  the  same  court  in  the  same 
case,  reported  in  70  N.  J.  L.  301,  57  Atl. 
448.  This  case  is,  therefore,  not  in  point, 
as  the  cause  of  action  was  based  upon  a 
contract  alone.  In  this  case,  although  there 
existed  a  contract  between  the  drainage 
board  and  the  defendant,  still  the  liability 
as  pleaded  does  not  depend  on  the  contract, 
but  arises  out  of  a  legal  duty  devolving 
upon  the  defendant,  as  well  as  the  public 
in  general,  not  to  obstruct  or  make  the 
highway  dangerous  for  travel.  Such  a  duty 
being  to  the  public  generally  may  be  en- 
forced by  anyone  if  damages  occur  on  ac- 
count of  the  failure  to  perform  that  duty. 
The  liability  in  this  case  arises  by  reason 
of  the  fact  that  the  defendant  negligently 
placed  a  nuisance  in  the  highway,  which 
rendered  it  dangerous  for  travel,  and  a  vio- 
lation of  §  6641,  Rev.  Codes  1905.  Inas- 
much as  the  liability  pleaded  is  not  based 
upon  a  contract,  it  is  not  necessary  for  us 
to  determine  whether  there  was  a  breach 
of  the  contract  in  this  case.  In  support  of 
our  conclusion  that  the  complaint  in  this 
case  properly  alleged  a  cause  of  action 
growing  out  of  a  breach  of  duty  on  the 
part  of  the  defendant,  see  Nye  v.  Dibley, 
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88  Minn.  465,  93  N.  W.  524;  Elzig  T.  Bales, 
135  Iowa,  208,  112  N.  W.  640. 

In  Evansville  &;  T.  H.  R.  Co.  ▼.  Crista  116 
Ind.  446,  2  L.R.A.  450,  9  Aul  St.  Rep.  865, 
19  N.  E.  310,  the  court  said:  "The  right  to 
interfere  with  a  highway  is  coupled  with 
the  duty  to  make  it  as  safe  as  it  was  before 
it  was  disturbed;  or,  at  least,  to*use  rea- 
sonable care  and  skill  to  do  so.  This  duty 
is  violated  if  there  is  a  failure  to  restore 
it  to  its  former  condition  in  all  cases  where 
the  exercise  of  reasonable  care  and  skill 
can  ell'ect  a  restoration." 

The  defendant  also  urges  that  he  was 
engaged  in  excavating  the  drain  as  the 
^gent  of  the  drainage  board,  and  contends 
that  no  liability  can  be  upheld  against  him 
as  agent,  as  his  principal  would  not  be  lia- 
ble as  a  matter  of  law.  So  far  as  this 
case  is  concerned,  it  is  immaterial  whether 
the  drainage  board  could  be  held  for  dam- 
ages or  not,  as  it  clearly  appears  that  the 
relation  ot  principal  and  agent  did  not 
exist  between  the  defendant  and  the  drain- 
age board  by  virtue  of  the  contract.  A 
reading  of  that  contract  shows  that  the 
defendant  independently  contracted  to  dig 
the  drain  in  accordance  with  plans  and 
specifications  which  were  made  a  part  of 
the  contract.  The  drainage  board  exercised 
no  control  or  supervision  over  the  work  or 
over  the  defendant  while  engaged  in  doing 
the  work.  Under  the  contract  the  drainage 
board  reserved  the  right  to  terminate  the 
contract  in  case  the  work  was  not  being 
done  in  accordance  with  the  plans  and  speci- 
fications, and  the  right  to  cause  the  drain 
to  be  completed  by  someone  else  in  case 
the  defendant  failed  to  perform  the  con- 
tract. In  the  following  cases,  closely  sim- 
ilar so  far  as  the  facts  are  concerned,  the 
relation  between  the  parties  was  held  not 
to  be  that  of  principal  and  agent:  Atkins 
V.  Field,  89  Me.  281,  56  Am.  St.  Rep.  424, 
'36  Atl.  375;  Hilsdorf  v.  St.  Louis,  45  Mo. 
94,  100  Am.  Dec.  352;  Bennett  v.  Mt,  Ver- 
non, 124  Iowa,  537,  100  N.  W.  349;  Her- 
rington  v.  Lansingburgh,  110  N.  Y.  145,  6 
Am.  St.  Rep.  348,  17  N.  E.  728;  Shute  v. 
Princeton  Twp.  58  Minn.  337,  59  N.  W. 
1050.  See  also  16  Am.  &  £ng.  Enc.  Law, 
2d  Cd.  p.  187.  The  cases  cited  by  the  de- 
fendant are  not  in  point,  as  the  principals 
in  those  cases  reserved  authority  in  them- 
selves while  the  work  was  being  done. 

It  is  next  claimed  that  no  negligence  was 
shown  on  appellant's  part.  The  question 
of  his  negligence  was  submitted  to  the  jury 
under  instructions  which  were  not  except- 
ed to.  It  cannot  be  maintained  or  claimed, 
as  a  matter  of  law,  that  no  negligence  was 
shown,  or  that  contributory  negligence  was 
shown,  as  the  testimony  on  that  question  is 
in  conflict.    In  other  words,  there  was  such 
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conflict  in  the  testimony  that  rendered  the 
question  of  negligence  one  for  the  jury.  As 
to  the  condition  of  the  road  before  and 
after  placing  and  leaving  of  the  dirt  thero- 
on,  the  witnesses  ditTer  in  their  testimony. 
The  condition  of  the  road  is  variously  de* 
scribed.  Some  of  the  witnesses  described 
it  as  ''pretty  rough,"  as  "hilly  and  uneven/' 
and  as  having  "high  and  low  places."  An- 
other witness  states  that  he  had  extreme 
difficulty  in  driving  over  this  road  in  safe- 
ty about  this  time.  The  dirt  from  the 
drain  was  taken  therefrom  in  scrapers  and 
dumped  on  the  road,  and  left  in  piles,  and  it 
was  wet,  and  became  hard  by  reason  of 
becoming  frozen.  Some  of  the  depressio?is 
or  low  places  at  this  point  were  8  or  10 
inches  deep.  Before  dumping  the  dii-t 
there,  the  road  was  smooth  and  even,  and 
there  was  no  drop  from  the  road  to  the 
bridge.  After  placing  the  dirt  there,  there 
was  a  drop  of  about  10  inches  from  the 
road  to  the  bridge.  From  this  evidence  we 
deem  it  too  clear  for  debate  or  question 
that  the  verdict  cannot  be  disturbed  so  far 
as  the  dangerous  condition  of  the  road  is 
concerned,  and  that  this  condition  was 
caused  by  the  defendant  is  also  settled  by 
the  verdict,  and  cannot  be  disturbed  for 
the  same  reason.  As  to  both  grounds  the 
verdict  is  amply  sustained. 

The  evidence  is  not  definite  as  to  the 
precise  point  on  the  road  where  the  de- 
pression was  that  caused  the  load  to  tumble 
over.  The  trial  court,  at  appellant's  re- 
quest, submitted  a  special  question  of  fact 
to  the  jury,  bearing  on  this  question,  which 
was  as  follows:  "Were  both  right-hand 
wheels  of  the  wagon  on  the  bridge  when 
the  wagon  upset?"  The  jury  answered 
"No."  Appellant  now  contends  that  this 
finding  is  not  sustained  by  the  evidence. 
There  are  facts  which  tend  to  indicate  that 
a  contrary  finding  might  be  justified.  None 
of  the  witnesses,  however,  saw  the  wagon 
when  it  tipped  over.  Plaintiff  is  therefore 
better  enabled  to  know  what  the  truth  was 
in  this  regard.  His  evidence  shows  that 
the  wagon  tipped  over  just  as  the  right 
front  wheel  went  on  the  bridge.  The  road 
and  bridge  were  not  at  right  angles  with 
each  other  at  this  point;  hence,  one  front 
wheel  struck  the  bridge  before  the  other 
did.  The  sudden  drop  from  the  road  to  the 
bridge  would  naturally  cause  the  team  and 
wagon  to  move  ahead  to  some  extent,  after 
the  load  commenced  to  tip,  or  even  after 
the  plaintiff  was  thrown,  with  the  straw, 
into  the  ditch. 

The  plaintiff  also  testifies  that  the  right 
hind  wheel  went  into  one  of  these  depres- 
sions, and  right  after  that  fact  the  front 
wheel  came  upon  the  bridge  and  dropped  * 
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and  caused  the  load  to  tip  over.  Whereas 
the  testimony  is  contradictory  as  to  where 
the  wagon  was  after  the  accident  hap- 
pened, in  reference  to  whether  it  was  all 
on  the  bridge  or  not,  it  is  beyond  dispute 
that  the  cause  of  the  tipping  over  of  the 
wagon  was  a  defect  in  the  highway,  which 
was  struck  just  before  the  wagon  went 
.upon  the  bridge.  We  think  the  finding  is 
sustained  by  the  evidence,  which  shows 
that  the  wagon  did  not  tip  over  after  the 
two  right-hand  wheels  were  on  the  bridge, 
and  that  these  four  wheels  were  not  on  the 
bridge  when  the  plaintiff  was  thrown  from 
the  load,  and  this  evidence  is  not  necessarily 
inconsistent  with  the  evidence  that  the 
wagon  was  wholly  on  the  bridge  when  the 
witnesses  first  saw  it  after  the  accident. 

It  is  forcibly  urged  that  the  plaintiff  was 
guilty  of  contributory  negligence  that 
should  defeat  his  right  to  recover  damages. 
His  testimony  is  not  clear,  and  in  some 
respects  is  contradictory,  but  the  question 
of  contributory  negligence  was  submitted 
to  the  jury  under  instructions  not  objected 
to.  He  was  driving  on  a  wagon  on  which 
was  a  load  of  flax  straw,  8  feet  high,  which 
was  loaded  in  the  usual  manner.  The  al- 
leged, contributory  negligence  is  based  on 
the  fact  that  the  plaintiff  drove  over  this 
rough  road  knowing  its  dangerous  condi- 
tion. In  other  wdrds,  he  testifies  that  he 
observed  the  rough  condition  of  the  road 
a  long  distance  before  he  reached  the  bridge 
where  the  injury  occurred,  and  drove  over 
the  same,  notwithstanding  that  fact.  His 
explanation  for  driving  over  this  rough  road 
after  seeing  it  is  that  he  could  not  turn 
around  or  otherwise  avoid  going  over  it 
after  he  saw  it.  The  plaintiff  was  endeav- 
oring to  follow  the  tracKs  of  those  who  had 
driven  over  this  same  road  about  this  time. 
The  evidence  shows  that  he  exercised  the 
greatest  care  in  driving  the  team.  It  seems 
to  be  well  sustained  by  the  authorities  that 
it  was  not  incumbent  upon  him  to  stop  and 
forego  using  the  road  because  it  looked 
rough  or  dangerous.  In  Elliott  on  Roads 
and  Streets,  2d  ed.  §  636,  the  rule  is  stated 
as  follows:  "The  fact  that  a  traveler  vol- 
imtarily  attempts  to  pass,  with  knowledge 
of  the  defects  or  obstruction,  is  not  ordi- 
narily conclusive  evidence  of  a  want  of  due 
care,  but  if  he  has,  or  ought  to  have,  no- 
tice thereof,  he  must  exercise  such  care  as 
the  circumstances  demand;  and  if  an  ordi- 
narily prudent  person  would  not  attempt  to 
pass,  under  the  circumstances,  he  will  be 
guilty  of  contributory  negligence." 

In  McTiver  v.  Grant  Twp.  131  Mich.  456, 
91   N.   W.   736,   the   court  said :    "But  the  • 
true  test  is.  Was  the  danger  arising  from 
the  known  defect  obviously  of  such  a  char- 
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acter  that  no  person  in  the  exercise  of  ordi- 
nary prudence  would  attempt  to  pass  over 
the  highway  at  that  point?  If  not,  it  is 
not  negligence,  as  matter  of  law,  for  one 
to  attempt  to  pass  over  a  highway  known 
to  be  defective." 

In  Evansville  &  T.  H.  R.  Co.  v.  Crist, 
supra,  the  court  said:  ''If  it  were  granted 
that  the  plaintiff  had  knowledge  that  she 
Would  be  exposed  to  some  danger  in  at- 
tempting to  ride  along  the  highway  made 
unsafe  by  the  defendant's  wrong,  that  fact, 
of  itself,  would  not,  in  such  a  case  as  this, 
necessarily  preclude  a  recovery.  Knowl- 
edge is  not  always  a  bar  to  a  recovery.  It 
is  not  a  bar  in  such  a  case  as  the  present, 
for  the  plaintiff  was  not  bound  to  refrain 
entirely  from  using  the  only  highway  which 
gave  her  access  to  her  home  or  led  from 
it.  .  .  .  It  is  quite  clear  that  it  cannot 
be  said  in  this  case  that  the  danger  was 
one  which  the  plainti^  was  bound  to  shun, 
or  assume,  at  her  own  peril,  all  the  risk 
attending  the  attempt  to  pass  it.  The 
case  is  not  one  of  plaintiff  casting  himself 
upon  a  known  danger  which  a  prudent  per- 
son would  not  have  encountered."  See 
also  Pyke  v.  Jamestown,  36  N.  D.  157,  107 
N.  W.  359;  Ouverson  v.  Grafton,  5  N.  D. 
281,  65  N.  W.  676;  Overhouser  v.  American 
Cereal  Co.  118  Iowa,  417,  92  N.  W.  74. 

Whether  defendant  was  guilty  of  negli- 
gence was  clearly  a  question  for  the  jury, 
in  this  case,  as  in  all  cases,  unless  the  evi- 
dence is  so  clear  that  reasonable  men  would 
not  reach  a  different  conclusion  therefrom. 
The  same  is  true  as  to  the  question  of  the 
contributory  negligence  of  the  plaintiff. 
This  court  has  recently  considered  these 
questions  with  the  result  stated  above. 
Pendroy  v.  Great  Northern  R.  Co.  17  N.  D. 
433,  117  N.  W.  531;  Kunkel  v.  Minneapolis, 
St.  P.  &  S.  Ste.  M.  R.  Co.  (N.  D.)  121  N.  W. 
830. 

It  is  further  claimed  that  the  board  of 
drain  commissioners  should  be  held  respon- 
sible, and  not  the  defendant.  The  commis- 
sioners are  not  shown  to  have  done,  or 
causeu  to  be  done,  any  act  that  caused  the 
injury.  What  the  board  authorized  the  de- 
fendant to  do  in  reference  to  placing  the 
dirt  on  the  highway  and  leveling  it  was  not 
unlawful  or  prohibited,  and  could  not  ren- 
der the  highway  dangerous  to  travelers; 
therefore  no  cause  of  action  for  violation 
of  any  duty  is  shown  against  the  board. 

This  disposes  of  each  assignment.  It 
follows  that  the  judgment  must  be  affirmed, 
and  it  is  so  ordered. 

All  concur. 

Petition   for   rehearing  denied   June   18. 
1910. 
30  L.R.A.(N.S.) 
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V. 

WESTERN    UNION   TELEGRAPH    COM- 
PANY. 

(161  Ala.  216,  49  So.  770.) 

Teleerram  —  suit  by  addressee. 

1.  The  addressee  of  a  telegram  may  bu« 
the  company  in  tort  for  loss  sustained  by 
its  alteration  of  the  message,  if  it  was  for 
his  benefit,  and  the  company  had  express  or 
implied  knowledge  of  that  fact. 

Same  —  notice. 

2.  A  telegraph  company  is  not  charged 
with  knowledge  that  a  message  is  for  the 
benefit  of  the  addressee  by  the  mere  fact 
that  it  reads:  '*OfTer  thirty  thousand 
three  and  four  ply  eighths  sixteen  half. 
Quick  reply." 

(May  12,  1909.) 


VI. 
VII, 

VIII. 


Note.  —  The  right  of  addressee  of  teie^ 
gram  to  sue  for  delay  in  delivery, 

I.  Scope  of  note,  1116. 
II.  The  English  doctrine,   1117. 

III.  The  American  doctrine,   1121. 

IV.  The  theory  of  liability  for  a  breach 

of  a  public  duty,  11*24. 
V.  The  theory  of  contract  made  for  the 

benefit    of    the    person    addressed, 

1126. 
Effect  of   printed   conditions  on  the 

sending  form,  1129. 
Special  statutes  authorizing  actions 

toy  addressees  of  delayed  welegrams, 

1131. 
The    damages    recoverable. 

a.  The  rules  for  ascertaining  dam- 

ages,   1133. 

b.  The      recovery      of      pecuniary 

losses,  1134. 

c.  The  recovery  for  mental  suffer- 

ing,  1137. 
IX.  Delav    and    damage, — cause    and    ef- 
fect, 1145. 
X.  Conduct  of  recipient  unaffected  by  de- 
lay,  1145. 
XI.  Failure  to  establish  inexcusable  de- 
lay, 1147. 
XII.  The  quantum  of  damages,  1150. 
XIII.  Errors  in  the  conduct  of  trials,  1150. 
XIV.  Conclusion,  1162. 

/.  Scope  of  note. 

To  make  clear  the  right  of  one  to  whom  a 
telegram  has  been  sent  and  unduly  delayed 
in  delivery,  to  sue  the  telegraph  company 
for  damages  sustained  on  account  of  the 
delay,  it  was  found  necessary  not  only  to 
take  and  cite  every  case  of  the  kind,  wheth- 
er resulting  in  victory  or  defeat,  but  also  to 
state  briefly  the  causes  of  the  defeats. 
Every  victory  of  the  addressee  of  a  delayed 
telegram  over  the  telegraph  company  at 
fault,  as  a  matter  of  course,  affirmed  the 
plaintiff's  right  to  maintain  the  action,  but 
all  defeats  by  no  means  denied  that  right; 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  City  Court  of  Anniston  in  defend- 
ant's favor  in  an  action  brought  to  recover 
damages  for  failure  correctly  to  transmit 
a  telegram.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Willctt  &  WllleU  for  appellant. 

Messrs.  Knox,  Acker,  &  Blackinon  and 
Campbell  &  Johnston,  for  appellee: 

To  entitle  the  sendee  of  a  telegram  to 
recover  damages,  it  must  appear  by  the 
complaint  that  the  plaintiff  either  directly 
or  per»alium  was  a  party  to  the  contract. 

Postal  Teleg.  Cable  Co.  v.  Ford,  117  Ala. 
672,  23  So.  684,  124  Ala.  401,  27  So.  409; 
Western  U.  Teleg.  Co.  v.  Adair,  115  Ala. 
441,  22  So.  73;  Daughtery  v.  American  U. 
Teleg.  Co.  75  Ala.  168,  51  Am.  Rep.  435; 


'Western  U.  Teleg.  Co.  v.  Henderson,  89  Ala. 
510,  18  Am.  St.  Rep.  148,  7  So.  419;  West- 
ern U.  Teleg.  Co.  v.  Wilson,  93  Ala.  32,  30 
Am.  St.  Rep.  23,  9  So.  414;  Western  U. 
Teleg.  Co.  v.  Cunningham,  99  Ala.  314,  14 
So.  579;  Kennon  v.  Western  U.  Teleg.  Co. 
92  Ala.  399,  9  So.  200;  4  Mayfield,  Dig.  p. 
932,  §  15;  Sutherland,  Damages,  3d  ed. 
§  972;  Western  U.  Teleg.  Co.  v.  Krichbaum, 
132  Ala.  535,  31  So.  607. 

The  damages  claimed  are  not  recoverable, 
because  they  are  not  the  direct  and  proxi- 
mate result  of  the  breach  of  contract  which 
is  alleged,  but  are  remote,  speculative,  and 
dependent  upon  a  collateral  contract  not 
communicated  to  the  defendant  at  the  time 
the  contract  was  made. 

Daughtery    v.    American    U.    Teleg.    Co. 


on  the  contrary  it  is  not  going  too  far  to 
say  that  none  did  so  in  toto.  This  will  ap- 
pear quite  plainly  upon  an  examination  of 
the  citations. 

The  cases  in  which  the  sender  of  the  de- 
layed message  joined  the  addressee  in  the 
suit,  such,  for  example,  as  those  concerning 
telegrams  passing  between  members  of 
partnerships  or  husbands  and  wives,  were 
esteemed  to  lie  outside  of  the  scope  of  this 
note,  and  consequently  have  been  omitted 
in  its  compilation. 

The  reader  will  get  substantial  aid  in  his 
study  of  the  subject  by  reperusing  the  fol- 
lowing notes,  heretofore  published  in  the 
L.R.  A. : 

The  note  to  Western  U.  Teleg.  Co.  v. 
Brown,  2  L.R.A.  767,  on  damages  for  injury 
to  feelings  caused  by  neglect  of  duty  to  de- 
liver message;  also,  damages  for  mental 
anffuish  alone  not  recoverable. 

The  note  to  Young  v.  Western  U.  Teleg. 
Co.  9  L.R.A.  669,  on  who  may  recover  dam- 
ages for  delay   in   delivering  telegram. 

The  note  to  Sweet  v.  Postal  Telegraph- 
Cable  Co.  53  L.R.A.  732,  on  liability  of 
telegraph  company  sending  message  to  of- 
fice after  hours  of  closing. 

The  note  to  Sweet  v.  Postal  Telegraph- 
Cable  Co.  53  L.R.A.  738,  on  the  rule  under 
statutes  imposing  penalty  for  delay. 

The  iiote  to  Swan  v.  Westerjn  U.  Teleg. 
Co.  67  L.R.A.  155,  on  failure  to  find  sendee. 

The  note  to  Western  U.  Teleg.  Co. 
T.  Lacer,  5  L.R.A.(N.S.)  751,  on  law  gov- 
erning liability  of  telegraph  company. 

The  note  to  Western  U.  Teleg.  Co.  v. 
Caldwell,  32  L.R.A. (N.S.)  748,  on  contin- 
gencies in  possible  action  of  sendee  or  of 
some  third  person,  as  affecting  liability 
for  failure  properly  to  transmit  and  deliver 
a  telegram. 

The  note  to  McLeod  v.  Pacific  States 
Teleph.  &  Teleg.  Co.  15  L.R.A. (N.S.)  810, 
on  the  right  of  addressee  to  recover  dam- 
ages for  failure  to  summon  him  to  receive 
a  long-distance  telephone  message. 

The  note  to  Cates  v.  Western  U.  Teleg. 
Co.   24   L.R.A.(N.S.)    1286,  on   liability  of 
telegraph  company  accepting  message  after 
closing  hour  of  terminal  office. 
30  L.R.A.(N.S.) 


The  note  to  jStone  v.  Postal  Teleg.  Co.  29 
L.R.A. (N.S.)  795,  on  law  governing  lia- 
bility of  telegraph  company. 

The  note  to  Western  U.  Teleg.  Co.  v. 
Price,  29  L.R.A. (N.S.)  836,  on  duty  of 
telegraph  company  to  deliver  message  by 
telephone. 

The  note  to  McMillan  v.  Western  U. 
Teleg.  Co.  29  L.R.A.(N.S.)  891,  on  negli- 
gence of  telegraph  company  causing  dis- 
continuance of  contract  terminable  at 
pleasure  of  other  party  thereto,  as  a 
ground  of  liability. 

II.  The  English  doctrine. 

In  England  it  is  settled  law  that  tlie 
liability  of  a  telegraph  company  for  dam- 
ages in  not  delivering,  negligently  delay- 
ing the  delivery  of,  or  erroneously  trans- 
mitting, a  telegraphic  message,  depends 
wholly  upon  the  contract  it  entered  into 
ui)on  the  receipt  of  the  message,  to  trans- 
mit and  deliver  it  to  the  person  addressed; 
and  hence  that  no  action  for  any  breach 
of  that  contract  lies  against  it  except  in 
favor  of  the  other  party  to  such  contract. 

The  view  of  the  English  courts  Ms  that 
the  obligation  of  a  telegraph  company  to 
use  due  care  and  skill  in  the  transmission 
of  a  despatch  is  one  arising  entirely  out  of 
the  contract,  and,  as  there  is  ordinarily  no 
contract  between  the  person  to  whom  a 
message  is  addressed  and  the  messenger 
which  undertakes  its  delivery,  there  is  no 
cause  of  action  in  the  former's  favor  aris- 
ing from  the  latter's  negligence  in  perform- 
ing the  contract.  Playford  v.  United  King- 
dom Electric  Teleg.  Co.  L.  R.  4  Q.  B.  706. 

The  first  step  to  be  established  when  the 
recipient  of  a  telegram  sues  the  telegraph 
company  for  damages  due  to  its  negligence 
in  connection  with  the  despatch,  remarked 
Lush,  J.,  in  Playford  v.  United  Kingdom 
Electric  Teleg.  Co.  supra,  is  that  there  is 
a  contract  between  the  defendant  and  the 
plaintiff. 

No  action  lies  in  an  English  court  against 
a  telegraph  company  at  the  suit  of  a  per- 
son to  whom  a  telegram  intrusted  to  it  for 
transmission  and  delivery  is  addressed,  for 
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supra;  Reed  Lumber  Go.  ▼.  Lewis,  04  Ala. 
626,  10  So.  333;  Sutherland,  Damages, 
§§  47,  968;  Dean  Pump  Works  v.  Astoria 
Iron  Works,  40  Or.  83,  66  Pac.  605 ;  Conners- 
ville  Wagon  Co.  v.  McFarlan  Carriage  Co. 
166  Ind.  123,  3  L.R.A.(N.S.)  709,  76  N.  E. 
294;  Swift  v.  Eastern  Warehouse  Co.  86 
Ala.  294,  6  So.  505;  Lehman  v.  Pritchett,  84 
Ala.  512,  4  So.  601;  Alabama  Chemical  Co. 
V.  Geiss,  143  Ala.  591,  39  So.  255;  Wood- 
stock Iron  W^orks  v.  Stockdale,  143  Ala.  550, 
39  So.  335,  5  A.  &  E.  Ann.  Cas.  578;  Mickel- 
wait  V.  Western  U.  Teleg.  Co.  113  Iowa, 
177,  84  N.   W.   1038. 

The  sendee  of  the  message  is  not  en- 
titled to  sue  and  recover  damages  by  rea- 
son of  the  breach  of  contract  between  the 
telegraph  company  and  the  sender. 


Postal  Tel^.  Cable  Co.  v.  Ford,  supra; 
Western  U.  Teleg.  Co.  v.  Cunningham,  09 
Ala.  316,  14  So.  579;  Western  U.  Teleg.  Co. 
V.  Krichbaum,  supra;  Sutherland,  Damages, 
§  972. 

A  party  making  an  offer  by  telegraph  is 
responsible  for  the  correct  transmission  of 
his  message,  and  is  bound  by  it  in  the 
terms  in  which  it  is  delivered  to  the  party 
addressed. 

9  Cyc.  Law  &  Proc.  p.  294;  Western  U. 
Teleg.  Co.  v.  Shotter,  71  Ga.  760;  Western 
U.  Teleg.  Co.  v.  Flint  River  Lumber  Co.  114 
Ga.  576,  88  Am.  St.  Rep.  36,  40  8.  E.  815. 

Benson,  J.,  delivered  the  opinion  of  the 
court : 
This  is  an  action  on  the  case,  brojught  by 


damages  for  nondelivery  of,  or  negligemt  de- 
lay in  delivering,  the  message,  when  there 
is  no  contract  between  the  company  and 
the  addressee,  unless  possibly  in  case  the 
company  has  been  guilty  of  a  fraud  in  that 
association.  Dickson  v.  Renter's  Teleg.  Co. 
L.  R.  2  C.  P.  Div.  62. 

We  took  time  to  consider  owing  to  the 
importance  of  the  case,  said  Denman,  J., 
in  Dickson  v.  Renter's  Teleg.  Co.  supra, 
but  after  referring  to  the  cases  cited  by 
Mr.  Herschell,  we  came  to  the  conclusion 
that  the  case  is,  in  effect,  governed  by  the 
decision  of  Playford  v.  United  Kingdom 
Electric  Tele^.  Co.  supra. 

The  case  of  Playford  v.  United  Kingdom 
Electric  Teleg.  Co.  supra,  as  a  matter  of 
course,  set  the  law  for  Canada,  and,  ac- 
cordingly, was  followed  in  Feaver  v.  Mon- 
treal Teleg.  Co.  23  U.  C.  C.  P.  150,  in 
which  a  demurrer  was  sustained  to  a  declara- 
tion by  a  plaintiff  to  whom  a  telegram 
was  sent,  and  by  negligence  not  delivered, 
to  his  damage. 

In  Georgia  alone  in  the  United  States, 
it  is  held  that  in  the  transmission  of  a 
telegraphic  message,  the  telegraph  company 
is  the  agent  of  the  sender,  and  the  sender  is 
bound  by  the  terms  of  the  message,  and  the 
person  to  whom  the  message  is  addressed 
must  look  to  the  sender  of  the  message, 
and  not  to  the  telegraph  company,  for  any 
damages  which  he  may  sustain  by  reason  of 
error  in  transmitting  the  despatch.  West- 
ern U.  Teleg.  Co.  v.  Shotter,  71  Ga.  760; 
Western  U.  Teleg.  Co.  v.  Flint  River  Lum- 
ber Co.  114  Ga.  576,  88  Am.  St.  Rep.  36, 
40  S.  E.  815;  Brooke  v.  Western  U.  Teleg. 
Co.  119  Ga.  694,  46  S.  E.  826. 

Of  the  cases  of  Western  U.  Teleg.  Co.  v. 
James,  90  Ga.  254,  16  S.  E.  83,  and  West- 
ern U.  Teleg.  Co.  ▼.  Waxelbaum,  113  Ga. 
1017,  56  L.R.A.  741,  39  S.  E.  443,  was  said 
in  Brooke  v.  Western  U.  Teleg.  Co.  119  Ga. 
694,  46  S.  E.  826,  that,  while  they  contain 
language  indicating  a  view  contrary  to  the 
doctrine  that  had  been  announced  in  the 
cases  of  Western  U.  Teleg.  Co.  v.  Shotter. 
71  Ga.  760,  and  Western  U.  Teleg.  Co.  v. 
Pl^it  River  Lumber  Co.  114  Ga.  676,  88 
Am.  St.  Rep.  36,  40  S.  E.  815,  holding 
30  L.R.A.(N.S.) 


that  in  the  transmission  of  a  telegram  the 
telegraph  company  was  the  a^ent  of  the 
sender,  to  whom,  and  not  to  it,  a  person 
to  whom  it  was  addressed  must  look  for 
any  damages  which  he  should  sustain  by 
reason  of  an  error  in  transmitting  the 
message,  such  cases  at  best  were  only  physic- 
al precedents,  and  made  no  ruling  binding 
upon  the  court  in  conflict  with  the  doc- 
trine of  the  last-mentioned  cases.  "In  both," 
it  was  said,  "it  is  true,  the  action  was 
maintained  by  the  sendee  of  the  message, 
but  in  neither  was  [the  question  of]  his 
right  to  maintain  an  action  against  the  tele- 
graph company  raised." 

We  recognize  the  force  of  the  argument, 
said  the  court  in  Brooke  v.  Western  U. 
Teleg.  Co.  119  Ga.  694,  46  S.  E.  826,  thajb, 
independently  of  any  question  of  agency,  a 
telegraph  company  owes  a  duty  to  the  pub- 
lic, for  the  neglect  of  which  it  should  be 
held  liable  in  damages.  The  general  as- 
sembly, however,  has  not  seen  fit  to  enact 
any  legislation  on  the  subject,  and  we  do 
not  feel  justified  in  departing  from  a  prin- 
ciple of  law  which  has  been  recognized  by 
this  court  for  many  years,  namely:  that  in 
transmitting  a  telegram  the  telegraph  com- 
pany is  the  agent  of  the  sender,  and  the 
person  to  whom  the  telegram  is  addressed 
must  look  to  the  sender,  and  not  to  the 
telegraph  company,  for  any  damages  that 
he  may  sustain  by  reason  of  an  error  in  the 
despatch. 

An  action  on  contract  by  a  person  to 
whom  a  telegram  is  sent,  brought  against 
the  company  for  damages  for  delay  in  deliv- 
ery, is  not  maintainable  where  the  relation 
of  principal  and  agent  did  not  exist  be- 
tween him  and  the  sender.  Ford  v.  Postal 
Teleg.  Cable  Co.  124  Ala.  400,  27  So.  409; 
Western  U.  Teleg.  Co.  v.  Adams,  154  Ala. 
657,  46  So.  228;  HeathcQat  v.  Western  U. 
Teleg.  Co.  156  Ala.  339,  47  So.  139;  Mc- 
Gehee  ▼.  Western  U.  Teleg.  Co.  (Ala.)  63 
So.  205. 

If  the  sender  of  a  telegram  is  the  agent 
of  the  person  to  whom  it  is  sent  for  the  pur- 
pose of  sending  it,  then,  manifestly,  the 
person  addressed  is  a  party  to  the  contract 
made  by  and  with  the  telegraph  company 
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the  sendee  of  a  telegraphic  message,  to  re- 
eover  damages  of  the  defendant  for  a  negli- 
gent mistake  of  the  defendant's  agents  in 
transmitting  the  message  from  Trio  Manu- 
facturing Company,  at  Forsyth,  Geoi'gia,  to 
plaintiff,  at  Anniston,  Alabama.  The  mes- 
■age  delivered  at  Forsyth  was  in  this  lan- 
guage: 

Forsyth,  Georgia,  Oct  2,  1906. 
Anniston  Cordage  Company, 

Anniston,  Alabama. 
Offer  thirty  thousand  three  and  four  ply 
eighths  sixteen  half.    Quick  reply. 
[Signed]     Trio  Manufacturing  Company. 

The  mistake  in  the  transmission  of  the 
message   consisted   in   the   substitution   of 


"fifteen"  for  "sixteen"  where  it  occurred  in 
the  message. 

The  first  question  presented  by  the  record 
is  the  right  of  the  plaintiff,  sendee,  who 
was  not  a  party  or  privy  to  the  contract  in 
pursuance  of  which  the  message  was  sent, 
to  maintain  an  action  in  tort  for  the  error 
conunitted  in  transmitting  the  message. 
Many  questions  in  respect  to  the  law  ap- 
plicable to  the  liability  of  telegraph  com- 
panies for  negligence  in  transmitting  mes- 
sages have  been  decided  by  this  court;  but 
we  are  not  aware  that  the  precise  question 
now  presented  has  ever  been  here  deter- 
mined, notwithstanding  appellee's  counsel 
seem  to  think  the  case  of  Postal  Teleg. 
Cable  Oo.  v.  Ford,  117  Ala.  672,  23  So.  684; 
Id.  124  Ala.  401,  27  So.  409,  determinative 


for  the  transmission  and  delivery  of  the 
despatch,  in  the  capacity  of  principal.  The 
right  of  the  person  addressed,  when  he  oc- 
cupies the  relation  of  principal  to  the  send- 
er, his  agent,  in  respect  of  the,  delated  des- 
patch, to  maintain  an  action  against  the 
telegraph  company  for  the  damages  sus- 
tained by  its  breach  of  the  contract  to 
transmit  and  deliver  the  message,  appears 
to  be  beyond  dispute. 

In    jurisdictions    where    the    right    of    a 

f person  to  whom  a  telegram  is  sent,  and  neg- 
igently  delayed  in  delivery  to  his  damage, 
is  held  to  depend  upon  his  privity  of  con- 
tract with  tlie  telegraph  company,  he  must, 
in  order,  to  maintain  an  action  against  t)ie 
company,  certainly  an  action  ew  contractu, 
establish  the  existence  between  him  and  the 
sender  of  the  delayed  message,  of  the  re- 
lation of  principal  and  agent,  unless  in  the 
rare  case  where  he  may  have  directly  in 
person  contracted  with  the  telegraph  com- 
pany to  transmit  and  deliver  the  delayed 
despatch. 

When  the  relation  of  principal  and  agent 
exists,  and  is  known  by  the  telegraph  com- 
pany to  exist,  between  the  sender  of  a  tele- 
gram and  the  person  to  whom  it  is  ad- 
dressed, the  latter  may  maintain  an  action 
against  the  telegraph  company  for  delay  in 
delivery,  if  damaged  thereby,  and  is  entitled 
to  recover  at  least  the  price  paid  for  trans- 
mitting the  message,  and  in  any  event  nom- 
inal damages.  Ken n on  v.  Western  U.  Teleg. 
Co.  92  Ala.  399,  9  So.  200. 

One  to  whom  a  telegram  is  addressed 
may  maintain  an  action  against  the  tele- 
graph company  for  delay  in  delivering  it, 
upon  plea  and  proof  that  the  sender  was  his 
agent  and  the  despatch  related  to  the  agen- 
cy, all  of  which  the  telegraph  company 
knew.  Western  U.  Teleg.  Co.  v.  Wilson,  93 
Ala.  32,  30  Am.  St.  Rep.  23,  9  So.  414. 

If,  in  delivering  and  paying  for  the  mes- 
sage, the  sender  discloses  the  relation  of  the 
person  to  whom  it  is  addressed  as  his  prin- 
cipal, the  principal  may  and  should  sue 
for  damages  for  the  breach  of  the  contract 
promptly  to  deliver  such  message.     Ibid. 

The  sending  of  a  message  by  telegraph 
calling  for  a  reply  establishes  a  contractual 
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relation  between  the  sender  and  the  tele- 
graph company  in  respect  of  the  answer, 
so  as  to  entitle  the  former  to  maintain 
an  action  in  case  of  delay  in  the  delivery  of 
the  reply  message.  Western  U.  Teleg.  Co. 
V.  Cunningham,  99  Ala.  314,  14  So.  579. 

The  cases  decided  by  this  court,  it  was 
said  in  the  opinion  in  Western  U.  Teleg. 
Co.  V.  Adair,  116  Ala.  441,  22  So.  73,  in 
which  the  sendee  of  the  telegram  was  plain- 
tiff, were  those  in  which  the  complaint 
showed  that  the  plaintiff,  either  directly  or 
through  another,  was  a  party  to  the  con- 
tract; and  the  opinions  seem  to  concede  the 
proposition  that  if  such  relationship  did 
not  exist,  an  action  for  the  breach  of  the 
contract  could  not  be  maintained  by  the 
sendee. 

A  person  to  whom  a  telegram  is  ad- 
dressed cannot  maintain  an  action  against 
the  telegraph  company  for  negligence  in 
transmitting  and  delivering  it,  without  al- 
leging and  proving  that  he  was,  either  di- 
rectly or  by  his  agent,  a  party  to  the  con- 
tract to  send  and  deliver  the  message.  ,  Ibid. 

The  person  to  whom  a  telegram  is  ad- 
dressed has  no  right  to  recover  for  the  fail- 
ure to  deliver  or  for  the  delay  in  deliver- 
ing it,  without  alleging  or  proving  a  con- 
tract to  which  he  is  a  party  or  privy,  be- 
tween himself  or  his  agent  and  the  tele- 
graph company,  wheA  his  action  is  based 
upon  the  contract  and  brought  to  recover 
damages  resulting  from  its  breach.  Postal 
Teleg.  Cable  Co.  v.  Ford,  117  Ala.  672,  23 
So.  684. 

A  person  to  whom  a  telegram  is  ad- 
dressed, who  has  previously  agreed  with  the 
telegraph  company  to  have  all  despatches 
addressed  in  a  particular  way  delivered  to 
him,  is  entitled  to  maintain  an  action 
against  a  telegraph  company  for  its  failure 
promptly  to  deliver  such  a  despatch  to  him, 
where  he  has  sustained  damages  in  conse- 
quence of  the  delay.  Milliken  v.  Western 
U.  Teleg.  Co.  110  N.  Y.  403,  1  L.R.A.  281, 
18  N.  E.  251,  reversing  21  Jones  &  S.  111. 

In  that  case,  the  New  York  court  of  ap- 
peals remarked  that  some  of  the  authori- 
ties in  the  United  States  went  to  the  ex- 
tent  of    holding   a   telegraph   company   to 
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of  the  issue  in  appellee's  favor.  It  will  be 
discovered  from  a  reading  of  that  case  that 
it  was  an  action  ex  contractu  by  the  sendee, 
for  breach  of  a  contract  alleged  to  have  been 
made  by  the  telegraph  company  with  the, 
sender,  for  the  benefit  of  the  sendee,  and  a^ 
his  ag«nt.  The  court  held  against  the  right 
of  recovery,  on  the  ground  that  the  proof 
failed  to  show  that  the  message  was  sent 
for  the  benefit  of  the  plaintiff,  as  alleged. 
Brickell,  Ch.  J.,  in  the  opinion,  among  other 
things,  said:  "The  right  of  the  sendee  to 
maintain  an  action  for  damages  against  the 
telegraph  company  for  failure  to  deliver  the 
message  or  for  error  in  the  message  de- 
livered has  been  frequently  before  the  courts. 
In  England  it  is  held  that  the  sendee,  in 
the  absence  of  such  facts  a«  make  him   a 


party  or  privy  to  the  contract,  has  no  right 
of  action  against  the  telegraph  company." 
After  citation  of  authorities  the  opinion 
continues:  "In  thus  holding,  the  English 
courts  apply  to  telegraph  cases  the  princi- 
ple established  by  them  that  no  cause  of 
action  arises  in  favor  of  a  stranger  to  a 
contract  because  of  a  breach  of  duty  grow- 
ing out  of  the  contract."  Winterbottom  ▼. 
Wright,  10  Mees.  &  VV.  107. 

But  the  court  left  undecided  the  question 
here  in  hand,  as  that  was  a  case  ex  con- 
tractu,  and  not  in  tort.  The  English  doc- 
trine, that  the  addressee  of  -a  telegram  mes- 
sage cannot  sue  the  company  for  error  or 
negligence,  in  its  transmission  or  delivery, 
because  the  obligation  of  the  compan}' 
springs  entirely  from  the  contract  between 


rest  under  a  legal  duty  to  the  person  to 
whom  a  despatch  is  addressed,  to  transmit 
it  correctly  and  deliver  it  to  him  promptly, 
when  he  is  the  party  solely  interested,  but 
added  that  it  was  unnecessary  in  that  case 
to  pass  upon  that  question,  and  therefore 
it  expressed  no  opinion  upon  it,  because  in 
that  case  the  relation  of  the  sender  as  agent 
of  the  recipient  existed  and  was  established. 

In  Loper  v.  Western  U.  Teleg.  Co.  70 
Tex.  689,  8  S.  W.  600,  the  court  reversed  a 
judgment  sustaining  the  company's  general 
demurrer  to  a  petition,  and  remanded  the 
cause  for  trial  upon  the  ground  that,  al- 
though a  telegram  is  neither  prepared,  de- 
livered, nor  paid  for  in  person  by  one  for 
whose  benefit  it  is  sent,  yet  if  it  is  prepared, 
delivered,  and  paid  for  by  another  or  others 
at  his  special  request,  there  is  a  contract 
between  the  telegraph  company  and  him, 
and  such  company,  if  it  has  knowledge  of 
the  urgency  and  importance  of  the  despatch, 
is  liable  to  him  in  damages  for  its  negli- 
gence in  transmitting  and  delivering  the 
message. 

In  the  superior  court  of  Montreal,  in  Bell 
V.  Dominion  Teleg.  Co.  25  Lower  Can.  Jur. 
248,  Johnson,  J.,  held  the  defendant  liable 
in  damages  for  negligence  in  delivery  to 
the  plaintiff  of  an  answer  to  a  despatch  he 
had  sent  by  it.  The  controversy  in  that 
case  was  concerning  Ihe  effect  of  a  printed 
stipulation  upon  the  reply  blank  form,  as- 
sented to  by  the  sender,  by  which  the  com- 
pany claimed  immunity '  from  liability  for 
unrepeated  messages.  The  case  of  Playford 
V.  United  Kingdom  Electric  Teleg.  Co.  L. 
R.  4  Q.  B.  706,  was  not  cited,  but  is  dis- 
tinguishable because  in  the  Canadian  case 
there  was  privity  of  contract  between  the 
plaintiff  and  the  telegraph  company. 

In  an  action  ex  contractu  against  a  tele- 
graph company,  by  the  person  to  whom  a 
telegraph  message  was  addressed  and  de- 
layed in  delivery,  proof  that  he  had  ar- 
ranged with  the  sender  of  the  despatch 
to  send  it  in  case  of  the  illness  of  his  wife, 
which  the  despatch  announced,  and  that  the 
receiving  agent  of  the  company  was  in- 
formed of  such  arrangement  \vhen  the  de- 
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spatch  was  handed  in,  is  sufficient  to  es- 
tablish the  agency  of  the  sender  and  tlio 
necessary  contractual  relation  between  tiie 
company  and  the  plaintiff.  Western  U. 
Teleg.  Co.  v.  Rowell,  153  Ala.  296,  45  So. 
73. 

An  allegation  in  the  complaint  of  a  per- 
son to  whom  a  telegram  was  addressed  and 
delayed  in  delivery,  in  an  action  for  a 
breach  of  the  contract  against  the  telegraph 
company,  averring  that  the  despatch  was 
sent  pursuant  to  a  previous  arrangement 
between  the  plaintiff  and  the  sender,  is  a 
sufficient  averment  that  the  sender  acted  as 
the  agent  of  the  sendee  in  sending  the 
message.  Western  U.  Teleg.  Co.  ▼.  Cleve- 
land   (Ala.)    53  So.  80. 

A  person  to  whom  a  telegram  is  sent, 
but  not  delivered  promptly  or  within  a 
reasonable  time,  cannot  maintain  an  action 
against  the  company  for  damages  for  a 
breach  of  its  contract  to  transmit  and  de- 
liver the  despatch,  unless  he  was  a  party 
to  such  contract  or  a  privy  to  it,  as  the 
principal  of  the  sender.  McGehee  v.  West- 
ern U.  Teleg.  Co.    (Ala.)   53  So.  205. 

If  the  person  to  whom  a  telegram  is 
addressed  is  the  one  interested  in  its  cor- 
rect and  diligent  transmission,  and  is  to 
bear  the  expense  of  sending  it,  he  is  to  be 
regarded  as  the  person  with  whom  the  con- 
tract is  made.  De  Rutte  v.  New  York,  A. 
&  B.  Electric  Magnetic  Teleg.  Co.  1  Dalv, 
547. 

The  courts  have  decided  in  some  eases 
that  when  the  person  to  whom  a  negligent- 
ly dela^'ed  despatch  was  addressed  was  an 
undisclosed  and  .unknown  principal  of  the 
sender,  he  could  not  maintain  an  action 
against  the  company,  nor  recover  damages 
for  its  breach  of  contract.  These  decisions 
were  so  plainly  unsound  that  many  of  the 
courts  which  rendered  them  recanted,  and 
afterwards  held  tliere  was  no  difference  be- 
tween a  known  and  an  undisclosed  princi- 
pal in  such  cases. 
I  The  rule  that  a  principal  may  maintain 
!  suit  upon  a  parol  contract  made  by  his 
agent  with  a  third  person,  although  the 
'  agency  is  not  disclosed  at  the  time  of  the 
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it  and  the  sender,  and  the  sendee  is  not  a 
party  or  privy  thereto,  does  not  prevail  gen- 
erally in  thi3  country.  The  cases  are  not 
in  harmony  upon  the  question.  We  have  ex- 
amined them,  and  conclude  that  the  weight 
of  authority  is  to  the  effect  that  the  ad- 
dressee of  a  message  may  sue  the  telegraph 
company  in  his  own  name,  and  recover  such 
damages  as  he  may  have  sustained  by  rea- 
son of  its  negligence,  when  the  message  was 
intended  for  his  benefit,  and  the  company 
either  had  knowledge  of  that  fact  or  had 
notice  of  such  facts  as  would  be  the  equiva- 
lent of  knowledge.  2  Shearm.  &  Redf.  Neg. 
5th  ed.  §  543;  Gray,  Communication  by 
Teleg.  §  66;  Thomp.  Electricity,  §  427; 
Joyce,  Electric  Law,  §  1008;  21  Enc.  PI. 
&  Pr.  p.  509;  Frazier  r.  Western  U.  Teleg. 


Co.  2  A.  &  E.  Ann.  Cas.  396,  and  notes  (45 
Or.  414,  67  L.R.A.  319,  78  Pac.  330). 

The  case  of  Frazier  v.  Western  U.  Teleg. 
Co.  supra,  is  a  well-considered  one  by  the 
supreme  court  of  Oregpn,  and  we  adopt  a 
'part  of  the  opinion  in  that  case  as  terse- 
ly expressing  our  own  views  of  the  law 
governing  the  question:  "A  telegraph  com- 
pany is  not  a  common  carrier  in  the  sense 
that  it  is  an  insurer  against  mistakes  in 
the  transmission  of  messages,  or  delay  in 
their  prompt  delivery;  but  it  is  an  instru- 
ment of  commerce  and  a  public  service  cor- 
poration. It  therefore  owes  the  duty  to 
those  for  whose  benefit  it  undertakes  to 
transmit  and  deliver  jmessages,  to  transmit 
and  deliver  them  without  unreasonable  de- 
lay.    For  a  violation  of  this  duty,  or  for 


making  of  the  contract,  applies  in  actions    for  holding  that  a  principal  may  not  main 


against   telegraph   companies.     Milliken   v. 
Western  U.  Teleg.  Co.  supra. 

The  person  to  wliom  a  telegram  is  ad- 
dressed and  negligently  delayed  in  delivery 
is  entitled  to  maintain  an  action  against 
the  telegraph  company  for  tlie  damages 
w^hich  he  has  sustained  by  reason  of  such 
d.lay,  where  the  sender  of  the  message  was 
his  agent  for  the  purpose  of  sendi^cr  it,  and 
sent  it  for  his  benefit,  although  tlie  tele- 
graph company  had  no  knowledge  that  the 
relation  of  principal  and  agent  existed  be- 
tween the  recipient  and  the  sender.     Ibid. 

A  principal  to  whom  a  telegram  lias  been 
sent  by  his  asent,  and  ne2:ligently  delayed 
in  transmission  or  delivery,  may  maintain 
an  action  for  damages  upon  tiie  contract 
against  the  telegraph  company,  notwith- 
standing tlie  agency  was  not  disclosed  to 
the  company,  and  was  unknown  at  the  time 
of  the  sending  of  the  despatch.  Manker  v. 
Western  U.  Teleg.  Co.  137  Ala.  292,  34  So. 
839. 

The  Alabama  supreme  court  in  the  case 
of  Manker  v.  Western  U.  Teleg.  Co.  supra, 
in  an  action  ex  contractu  by  the  recipient 
of  a  telegraphic  message  sent  by  her  broth- 
er, and  summoning  lier  to  the  bedside  of  her 
dying  father,  and  delayed  in  delivery,  over- 
ruled the  cases  of  Western  U.  Teles:.  Co.  v. 
Allgood,  125  Ala.  712,  27  So.  1024,  and 
Lucas  V.  Southern  R.  Co.  122  Ala.  529,  25 
So.  219,  which  had  held  that  an  undisclosed 
principal  could  not  recover  for  a  breach  of 
contract  made  by  his  agent,  and,  in  so  do- 
ing, remarked:  "These  cases  followed  and 
were  based  upon  expressions  contained  in 
Daughterv  ^.  American  U.  Teleg.  Co.  75 
Ala.  168,'  51  Am.  Rep.  435;  W^estern  U. 
Telesr.  Co.  v.  Henderson,  89  Ala.  510,  18  Am. 
St.  Rep.  148,  7  So.  419;  Kennon  v.  Western 
U.  Teleg.  Co.  92  Ala.  399,  9  So.  200,  and 
Western  U.  Teleg.  Co.  v.  Wilson,  93  Ala.  32, 
30  Am.  St.  Rep.  23,  9  So.  414.  A  review  of 
these  later  cases  leads  us  to  the  conclusion 
that  what  was  stated  in  those  cases  with 
regard  to  showing  by  the  proof  that  the 
agency  was  disclosed  was  notiiing  more  than 
dictum.  Upon  more  mature  consideration, 
we  are  not  able  to  see  any  sufficient  reason 
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tain  an  action  on  a  contract  made  by  his 
agent,  though  such  principal  be  not  dis- 
closed in  the  making  of  the  contract.  .  .  . 
We  are  therefore  of  the  opinion  that  what 
was  said  in  the  cases  of  Daughtery,  Hender- 
son, Kennon,  and  Wilson,  supra,  upon  this 
question,  should  be  disapproved,  and  the 
cases  of  Allgood  and  Lucas,  supra,  should 
be  overruled.*' 

The  action  of  Harkness  v.  Western  U. 
Teleg.  Co.  73  Iowa,  190,  5  Am.  St.  Rep. 
672,  34  N.  W.  811,  was  brought  by  the 
undisclosed  principal  of  both  the  sender 
and  the  recipient  of  a  telegram  which  was 
unreasonably  and  negligently  delayed  in 
delivery,  to  the  damage  of  the  pJaintiiT, 
and  a  judgment  against  the  telegraph  com- 
pany was  affirmed.  It  was  contended  in  be- 
half of  tlie  telegraph  company  that  the  con- 
tract was  made  with  the  sender,  and  that 
he  could  only  recover  thereon  the  amount 
paid  for  the  message,  and  .this  was  all  that 
the  plaintiff  could  recoyer,  because  she  was 
unknown  to  the  company  in  the  transaction. 
We  do  not  concur  in  this  proposition,  said 
the  court,  but  think  that,  as  the  telegram 
was  sent  and  received  for  the  benefit  and 
use  of  the  plaintiff,  she  may  recover  such 
damages  as  she  has  sustained,  subject  only 
to  any  payments  in  liquidation  of  dam- 
asres  made  by  the  company  to  the  sender 
of  the  message  before  it  had  knowledge  that 
it  was  for  her  use,  and  that  she  was  the 
principal  in  the  transaction. 

Ill,  The  American  doctrine. 

Under  the  English  rule,  the  person  to 
whom  is  sent  a  telegram  altered  in  trans- 
mission, never  delivered,  or  inexcusably  de- 
layed in  delivery,  no  matter  what  damages 
he.  thereby  sustains,  may  not  maintain  suit 
against  the  delinquent  telegraph  company, 
unless  he  entered  into  the  contract  with  it 
either  directly  in  person,  or  as  principal 
through  the  sender  as  his  agent. 

But  under  the  rule  prevailing  in  the 
United  States  an  action  against  a  telegraph 
company  for  damages  resulting  from  a  neg- 
ligent delay  in  delivering  a  telegram  may 
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a  negligent  performance  thereof ^  it  is  re- 
sponsible to  the  party  for  whose  benefit  the 
contract  was  made,  whether  it  be  the  sender 
or  the  addressee.  .  .  .  But  the  right  of 
an  addressee  to  *  recover  is  necessarily 
groimded  upon  the  contract  between  the 
company  and  the  sender,  whether  the  action 
be  in  form  technically  for  a  breach  of  con- 
tract or  one  sounding  in  tort.  Without  the 
contract  under  which  the  message  was  for- 
warded as  a  foundation  for  the  cause  of 
action,  no  recovery  whatever  could  be  had. 
in  order  for  the  addressee  to  sue,  it  is  es-' 
sential,  therefore,  that  it  appear  that  he 
was  to  be  benefited  by  the  contract  for 
sending  the  message,  and  that  fact  was 
known  to  the  company  when  it  received  the 
message  for  transmission,  either  from  its 
language  or  otherwise." 

There  is  not  pretense,  by  averment  in 
either  count  of  the  complaint,  that  the  de- 
fendant at  the  time  it  received  the  message 
for  transmission,  was  given  any  information 
that  it  was  for  the  benefit  of  the  sendee. 
The  question  then  arises:  Is  the  language  of 
the  message  sufficient   to   convey   such   in- 


formation? We  think  it  easy  of  demonstra- 
tion that  it  is  not;  and  it  suffices  to  say, 
without  entering  into  a  discussion  of  the 
point,  that  this  court  holds  that  the  mes- 
sage, in  its  wording,  is  not  such  as  would 
charge  the  transmitting  company  with  the 
information  that  the  sendee  is  the  party 
for  whose  benefit  it  is  sent. 

Upon  the  foregoing  considerations,  it  fol- 
lows that  the  complaint  fails  to  show  any 
duty  owing  from  the  defendant  to  the  p^tein- 
tiflF,  or  any  breach  of  such  a  duty.  There- 
fore no  error  was  by  tlie  trial  court  com- 
mitted in  sustaining  the  demurrer  to  the  sev- 
eral counts  of  the  complaint.  It  is  needless 
to  discuss  any  other  question  presented.  On 
the  question  of  damages,  however,  see  Fra- 
zier  V.  Western  U.  Teleg.  Co.  supra,  the 
cases  there  cited,  and  the  notes  to  the  opin- 
ion. 

Let  the  judgment  of  the  City  Court  be 
affirmed. 

Dowclell,  Ch.  J.,  and  Simpson  and 
May  field,  J  J.,  concur. 


be  maintained  either  by  tlie  sender  of  the 
despatch  or  the  person  to  whom  it  is  ad- 
dressed, if  either  of  them  sustains  damage. 
Chapman  v.  Western  U.  Teleg.  Co.  90  Ky. 
265,  33  S.  W.  880. 

It  is  well  settled  in  the  United  States, 
according  to  the  cuurt  in  Western  U.  Teleg. 
Co.  V.  Dubois,  128  111.  248,  35  Am.  St.  Rep. 
109,  21  N.  E.  4,  that  the  receiver  of  a 
telegraphic  despatch  may  maintain  an  ac- 
tion against  the  telegraph  company  throiigh 
whose  negligence  the  message  has  been  al- 
tered or  changed,  for  such  loss  as  he  has 
sustained  by  reason  of  having  been  led  to 
act  upon  the  despatch. 

In  England,  said  the  court  in  Younker  v. 
Western  U.  Teleg.  Co.  (Iowa)  125  N.  W- 
677,  where  the  action  against  the  tele- 
graph company  is  regarded  as  ex  contractu, 
the  addressee  of  a  message  may  not  sue, 
no  matter  what  his  damas^es.  Some  few 
American  courts  follow  the  English  doc- 
trine, but  the  great  majority  of  them  hold 
that  as  a  general  rule  an  addressee  may 
recover  the  damages  suffered  by  him. 

While  it  seems  to  be  the  prevailing  rule 
in  England,  said  the  court  in  Fererro  v. 
Western  U.  Teleg.  Co.  9  App.  D.  C.  455,  35 
L.R.A.  548,  that  the  carrier  of  a  telegram 
is  under  no  legal  obligation  to  one  to 
whom  it  has  been  directed  by  another,  al- 
though altered  before  delivery,  and  acted 
upon  by  him  to  his  injury,  and  that  the 
recipient  is  without  remedy,  that  doctrine 
has  rarely,  H  ever,  met  with  approval  by 
the  courts  of  this  country. 

The  English  cases  deny  the  right  of  the 
person  to  whom  a  telegram  is  sent  to  re- 
cover damages  for  defjiult  either  in  its 
transmission  or  its  delivery,  on  the  ground 
that  there  is  no  privity  of  contract  between 
him  and  the  telegraph  company.  Many  of 
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the  American  cases,  however,  acco''ding  to 
the  court  in  Hadley  v.  W'estern  U.  Teleg. 
Co.  115  Ind.  101,  15  N.  E.  845,  give  a  more 
liberal  construction  in  favor  of  the  person 
to  whom  a  despatch  is  sent,  and  this  more 
liberal  construction  has  been  adopted  as  the 
better  and  more  reasonable  rule  by  this 
court. 

It  is  the  doctrine  of  the  English  courts 
that  the  receiver  of  a  telegram  may  not 
maintain  suit  against  the  telegraph  com- 
pany, on  the  ground  that  the  obligation  of 
the  company  springs  entirely  from  contract 
and  that  the  contract  for  the  transmission 
of  the  message  is  with  the  sender  of  it. 
Tliis  doctrine,  however,  said  the  court  in 
Western  U.  Teleg.  Co.  v.  Dubois,  supra,  has 
never  prevailed  in  the  United  States. 

The  supreme  court  of  Iowa  in  Iferron  ▼. 
Western  U.  Teleg.  Co.  90  Iowa,  129,  57  N. 
W^.  090,  in  afiirming  a  judgment  recovered 
against  a  telegraph  company  by  the  person 
to  whom  a  despatch  was  addressed,  and  not 
delivered,  said:  Tliere  were  no  contractual 
relations  between  the  company  and  the 
plaintiff,  and  some  authorities  hold  that  in 
such  cases  the  person  injured  may  not  re- 
cover, but  the  rule  which  seems  to  prevail 
generally  in  this  country  is  to  allow  the 
person  to  whom  a  despatch  is  sent,  even 
though  sent  by  a  person  under  no  obliga- 
tion to  send  it,  to  recover  of  the  telegraph 
company  damages  caused  by  delay  in  the 
transmission. 

It  is  well  settled  in  England,  said  the 
court  in  Western  U.  Teleg.  Co.  v.  Allen,  66 
Miss.  549,  6  So.  461,  that  the  person  to 
whom  a  telegram  is  sent  may  maintain  no 
action  for  the  negligence  of  the  company 
in  delivering  the  message,  even  though  he 
acts  upon  the  message  finally  delivered 
and    sustains    a    pecuniary    loss.      But    in 


1909. 


ANNISTON  CORDAGE  CO.  v.  WESTERN  U.  TELEG.  CO. 


1123 


America  the  contrary  rule  is  announced 
where  injury  results  to  tlie  addressee  of  the 
message,  although  the  courts  are  not  agreed 
upon  the  principle  upon  which  the  action 
rests.  While  it  may  be  difficult  to  repiv  to 
the  criticisms  of  tlie  grounds  upon  which 
the  American  decisions  rest,  it  must  be  re- 
garded as  settled  by  an  almost  unbroken 
current,  that  the  telegraph  company  is  un- 
der responsibility  to  the  sendee,  at  least  in 
those  cases  in  which  injury  results  from 
the  delivery  of  an  altered  message. 

The  view  taken  by  the  English  courts, 
that  the  liability  of  a  telegraph  company  to 
the  recipient  of  a  message  arises  only 
from  its  negligence^  that  there  can  be  no 
negligence  unless  it  owes  a  duty  to  the  par- 
ty aggrieved,  and  that  such  duty  must  arise 
either  out  of  a  contract  or  by  some  rule  of 
law,  and  that  the  sender  has,  but  the  person 
to  whom  the  message  is  sent  has  not,  a  con- 
tract with  the  company,  so  that  the  sup- 
posed duty  does  not  arise  out  of  contract, 
and  the  law  has  imposed  none  out  of  con- 
sideration of  public  policy,  is  a  view  that 
has  never  been  accepted  in  this  country, 
accordfng  to  the  court  in  Elsey  v.  Postal 
Teleg.  Co.  16  Daly,  68,  3  N.  Y.  Supp.  117, 
but  the  doctrine  prevails  in  the  United 
States  that  persons  who  receive  messages 
without  any  contract  with  the  company 
may  be  compensated  in  damages  for  in- 
juries which  they  sustain  by  the  negligence 
of  the  company  in  transmitting  or  deliver- 
ing  the  despatches. 

It  is  hela  in  England,  according  to  the 
court  in  McLeod  v.  Pacific  Teleph.  Co.  52 
Or.  22,  15  L.R.A.(N.S.)  810,  94  Pac.  668, 
16  A.  &  E.  Ann.  Cas.  1239,  rehearing  de- 
nied in  52  Or.  28,  18  L.R.A.(N.S.)  954,  95 
Pac.  1009,  16  A.  &  E.  Ann.  Cas.  1241,  that 
the  obligations  of  a  telegraph  company  arise 
entirely  from  the  contract  between  it  and 
the  sender  of  the  message,  and  that  the  ad- 
dressee, not  being  a  party  or  privy  to 
such  contract,  may  not  sue  thereon;  but  this 
rule  does  not  prevail  in  this  country,  and 
here  the  courts  have,  with  practical  unan- 
imity, sustained  the  right  of  the  ad- 
dressee to  sue  .and  recover  such  damages  as 
he  may  have  suffered  by  reason  of  the  neg- 
ligence of  the  company  in  not  delivering  the 
message. 

In  Western  U.  Teleg.  Co.  v.  Woodard,  84 
Ark.  323,  105  S.  W.  579,  13  A.  &  E.  Ann. 
Cas.  354,  it  was  insisted  that  there  could 
be  no  recovery  because  there  were  no  con- 
tractual relations  between  the  company  and 
the  plaintiff,  to  whom  the  delayed  telegram 
was  addressed.  This,  said  the  court  in  re- 
ply, is  the  English  rule  upon  the  subject, 
and  there  are  a  few  cases  m  America  that 
have  followed  the  English  courts.  But 
the  great  weight  of  authority,  in  fact,  al- 
most all  of  the  American  authorities,  arc 
against  the  rule.  It  has  become  so  thor- 
oughly established  that  it  is  called  the 
"American  doctrine"  on  the  subject,  to  al- 
low the  addressee  of  the  telegram  to  re- 
cover for  damages  flowin,<T  from  a  failure  to 
deliver  or  correctly  deliver  the  telegram 
sent  him.  .  .  .  This  court  early  aligned 
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itself  with  the  American  decisions.  Recent- 
ly it  reiterated  the  right  of  the  addressee 
to  recover  under  the  mental  anguish  stat- 
ute (citing  Western  U.  Teleg.  Co.  v.  Ford, 
77  Ark.  531,  92  S.  W.  628). 

The  question  whether  a  telegraph  com- 
pany owes  any  duty  to  the  person  to  whom 
a  telegram  is  addressed,  in  the  transmission 
of  the  message,  inasmuch  as  it  sustains  to- 
wards him  no  contractual  relation,  and  such 
persons  only  as  sustain  such  a  relation  to 
the  company  may  have  a  remedy  against  it, 
is  one  of  very  great  importance  to  tlie  pub- 
lic and  the  telegraph  companies,  said  the 
court  in  Wojfskehl  v.  Western  U.  Teleg.  Co. 
46  Hun,  542,  12  N.  Y.  S.  R.  655,  and  neither 
the  elementary  writers  nor  the  adjudicated 
cases  furnish  much  assistance  in  its  solu- 
tion, for  they  are  quite  inharmonious  and 
unsatisfactory,  and  throw  but  little  light 
upon  the  question. 

Circumstances  in  which  a  person  to 
whom  a  telegraphic  despatch  is  sent  may 
recover  damages  for  a  mistake  or  default 
in  the  transmission  of  the  despatch,  or  for 
an  unreasonable  delay  in  its  delivery,  or 
for  its  nondelivery,  are,  according  to  the 
court  in  Hadley  v.  Western  U.  Teleg.  Co. 
115  Ind.  191,  15  N.  E.  845,  various  and  in- 
capable of  an  exact  hypothetical  definition, 
applying  alike  to  all  cases  that  may  occur. 

While  the  right  of  tlie  addressee  of  a 
telegram  to  recover  for  a  delay  in  its  de- 
livery is  almost  universally  recognized  in 
America,  said  the  court  in  Western  U. 
Teleg.  Co.  v.  Woodard,  supra,  yet  the 
grounds  of  recovery  are  variously  sus- 
tained; some  of  the  courts  holding  that  the 
contract  of  the  sender  inures  to  the  benefit 
of  the  addressee,  and  others  holding  that 
the  suit  is  an  action  of  tort,  and  others 
holding  that  it  is  one  for  a  breach  of  pub- 
lic duty. 

While  it  may  be  regarded  as  the  settled 
rule  in  this  country  that  the  addressee  of  a 
telegram  may  maintain  an  action  against 
the  company  for  any  damage  lie  may  have 
sufTered  by  reason  of  the  company's  negli- 
gence in  not  delivering  the  message,  the 
courts  have  not  agreed  upon  a  common  rea- 
son for  it,  according  to  the  court  in  Mc- 
Leod V.  Pacific  Teleph.  Co.  supra.  Some 
of  them  hold  that  the  sender  ot  a  message 
is  the  agent  of  the  addressee,  and  the  latter, 
as  principal,  can  maintain  an  action  for 
breach  of  the  contract,  or  for  tort  if  he  is 
injured  by  nefrligence  in  the  performance  of 
the  contracted  duty.  Others  maintain  that 
where  the  contract  discloses  that  it  is  for 
the  benefit  of  the  addressee,  he  may  sue 
for  a  breach  of  it,  under  the  rule  that  a 
third  person  has  a  right  of  action  upon  a 
promise  made  for  his  benefit,  although  a 
stranger  both  to  the  promise  and  the  con- 
sideration. Others  are  of  the  opinion  that 
the  company  is  a  bailee,  and  the  message  is 
the  property  of  the  party  to  whom  it  is 
addressed,  in  analogy  to  the  consignee  of 
goods.  Others,  and  perhaps  the  majority, 
seem  to  rest  the  doctrine  upon  the  public 
duty  which  the  company  owes  to  any  person 
i  beneficially   interested    in   the   message   or 
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service  which  it  undertakes  to  transmit  of 
perform,  whether  the  sender  or  the  re- 
ceiver, or  both. 

The  court  in  Younker  v.  Western  U. 
Teleg.  Co.  (Iowa)  125  N.  W.  677,  gave  the 
reasons  for  the  rule  adopted  by  a  majority 
of  the  American  courts,  that  tlie  person 
to  whom  a  telegram  is  addressed  may  re- 
cover of  the  telegraph  company  damages 
that  he  has  sustained  in  consequence  of  the 
negligence  of  the  company  in  transmitting 
or  delivering  the  despatch,  as  follows: 
(1)  A  telegraph  company  is  a  public  agen- 
cy, and  responsible,  as  such,  to  anyone  in- 
jured by  its  negligence,  or,  at  least,  it  is 
the  common  agent  of  the  sender  ajid  re- 
ceiver, and  responsible  to  each  for  any  in- 
jury sustained  uy  them,  respectively,  by  its 
negligence.  (2)  Where  the  receiver  is  the 
beneficiary  of  the  contract,  the  injury,  if  any, 
caused  by  the  company's  negligence,  must 
be  to  him.  (3)  The  message  is  the  proper- 
ty of  the  person  addressed,  in  analogy  to  a 
consignee  of  goods.  (4)  Where  it  appears 
upon  the  face  of  the  message  that  the  sender 
18  the  agent  of  the  receiver,  the  latter,  as 
the  principal,  may  maintain  an  action  for 
breach  of  the  contract,  or  for  a  tort  if  in- 
jury is  done  him  by  negligence  in  the  per- 
formance of  the  duty  contracted  to  be  done. 

The  supreme  court  of  North  Carolina  in 
Young  V.  Western  U.  Teleg.  Co.  107  N.  C. 
370,  9  L.R.A.  069,  22  Am.  St.  Rep.  883,  11 
S.  E.  1044,  summed  up  tiie  reasons  for 
holding  a  telegraph  company  responsible  for 
its  negligence  in  delivering  a  despatch,  to 
the  recipient  of  the  telegram,  as  follows: 
(1)  That  a  telegraph  company  is  a  public 
agency,  and  responsible,  as  such,  to  anyone 
injured  by  its  negligence,  or,  at  least,  it 
is  the  common  agent  of  sender  and  receiver, 
and  responsible  to  each  for  any  injury  sus- 
tained by  them,  respectively,  by  its  negli- 
gence; (2)  that  in  a  case  like  this,  the  re- 
ceiver is  the  beneficiarv  of  the  contract,  and 
the  injury,  if  any,  caused  by  the  company's 
neglicrence,  must  be  to  him;  (3)  the  mes- 
sage is  the  property  of  the  party  {Addressed, 
in  analogy  to  a  consignee  of  goods;  (4) 
that  upon  the  face  of  a  message  summon- 
ing the  person  to  whom  it  is  addressed  to 
attend  his  dying  wife,  the  sender  is  the 
agent  of  the  receiver,  and  the  latter,  as 
the  principal,  may  maintain  an  action  for 
breach  of  the  contract,  or  for  a  tort  if  in- 
jury is  done  him  by  negligence  in  per- 
formance of  the  duty  contracted  to  \>e  done. 

JV,  The  theory  of  liability  for  a  lyreach 
of  a  public  duty, 

A  telegraph  company  is  a  public  agent 
and  exercises  a  public  employment.  West- 
ern U.  Teleg.  Co.  v.  Short,  53  Ark.  434,  9 
L.R.A.  744,  14  S.  W.  649. 

It  is  a  public  servant,  bound  to  exercise 
due  diligence  in  transmitting  and  delivering 
messages  to  the  persons  to  whom  they  are 
addressed.  Western  U.  Teleg.  Co.  v.  Cleav- 
er, 13  Ky.  L.  Rep.  301. 

Bound,  also,  to  act  whenever  called  upon 
and  paid  or  tendered  its  reasonable  char- 
30  L.R.A.(N.S.) 


ges.  Western  U.  Teleg.  Co.  v.  Dubois,  128 
111.  248,  15  Am.  St.  Rep.  109,  21  N.  E.  4. 

Telegraph  companies  are  like  common 
carriers  in  that  the  law  imposes  upon  them 
a  duty  which  they  are  bound  to  discharge. 
Ibid. 

By  virtue  of  its  public  employment,  it  is 
the  duty  of  a  telegraph  company,  for  a 
reasonable  consideration,  to  receive  and 
transmit  over  its  wires  messages,  with  that 
integrity,  skill,  and  diligence  which  apper- 
tains to  the  business  of  telegraphy.  West- 
ern U.  Teleg.  Co.  v.  Short,  supra. 

A  telegraph  company,  ih  analogy  to  a 
common  carrier,  is  under  the  obligation 
and  duty  to  the  public  ^o  perform  the  serv- 
ice it  undertakes  in  a  prompt  and  skilful 
manner,  and  for  any  breach  of  such  obliga- 
tion and  duty  it  is  liable  to  the  person  in- 
jured. Western  U.  Teleg.  Co.  v.  Hope,  11 
111.  App.  289. 

A  telegraph  company,  being  a  common 
carrier  for  the  transportation  of  intelli- 
gence for  hire,  owes  a  duty  in  reference  to 
its  business  to  the  public,  and  may  be  held 
liable  for  a  breach  of  that  duty.  Bntler  v. 
Western  U,  Teleg.  Co.  62  S.  C.  222,  89  Am. 
St.  Rep.  893,  40  S.  E.  162. 

The  business  of  a  telegraph  company,  like 
that  of  a  common  carrier,  is  in  the  nature 
of  a  public  employment,  because  it  holds 
out  to  the  public  its  readiness  and  willing- 
ness to  transmit  intelligence  for  anybody 
and  everybody  upon  the  payment  of  its 
charges.  De  Rutte  v.  New  York,  A.  &  B. 
Electric  Magnetic  Teleg.  Co.  1  Daly,  547. 

While  a  telegraph  company  is  not  charged 
with  the  absolute  liability  of  a  common 
carrier,  yet  it  is  engaged  in  a  public  em- 
ployment for  hire,  and  is  bound  to  exercise 
care  and  diligence  adequate  to  the  obliga- 
tions it  assumes,  to  transmit  messages  safe- 
ly and  correctly  and  to  avoid  errors  and 
mistakes;  and  in  this  respect  it  is  a  com- 
mon carrier,  and  much  of  the  law  of 
carriers  applies  to  it.  Wolfskehl  ▼.  Western 
U.  Teleg.  Co.  46  Hun,  642,  12  N.  Y.  S.  R. 
555. 

A  telegraph  company,  while  not  an  insur- 
er, and  hence  not  responsible  for  errors  be- 
yond its  control,  is,  like  a  coinmon  carrier, 
a  public  servant,  bound  to  exercise  care  and 
diligence  adequate  to  discharge  the  duties 
it  has  undertaken,  and  for  a  negligent,  in- 
excusable failure  to  do  so,  is  liable  in  dam- 
ages to  persons  injured  in  consequence. 
Abraham  v.  Western  U.  Teleg.  Co.  11  Sawy. 
28,  23  Fed.  315. 

In  an  action  agninst  a  telegraph  com- 
pany for  a  breach  of  its  public  duty  as  a 
common  carrier  for  the  transportation  of 
intelligence  for  hire,  a  contractual  relation 
between  the  plaintiff  and  the  defendant  is 
not  essential.  Butler  v.  Western  U.  Teleg. 
Co.  supra. 

The  gist  of  an  action  by  the  person  to 
whom  a  telegram  is  addressed  is  the  ne<i;1i- 
gence  of  the  defendant  company  in  failing 
to  perform  a  duty  imposed  upon  it  by  law. 
Western  U.  Teleg.  Co.  v.  Burris,  102  C.  C. 
A.  386,  179  Fed.  92. 

The    reason    generally    assigned    by    the 
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courts  in  the  United  States  whicli  decline 
to  follow  the  English  rule,  for  holding  a 
telegraph  company  liable  to  the  person  to 
whom  the  tetegruni  is  addressed,  for  negli- 
gent delay  in  transmitting  and  delivering 
it,  is  that  such  company  is  a  public  agency, 
and  as  such  is  bound  to  exercise  ordinary 
care  in  receiving,  transmitting,  and  de- 
livering messages,  and  therefore  is  responsi- 
ble to  anyone  injured  by  its  negligence 
in  the  discliarge  oi  its  public  duties.    Ibid. 

A  majority  of  the  American  courts,  ac- 
cording to  the  court  in  Fererro  v.  Western 
U.  Teleg.  Co.  9  A  pp.  D.  C.  465,  36  L.R.A. 
548,  have  rested  the  rule  so  generally 
adopted  by  them,  recognizing  tne  right  of 
the  recipient  of  a  telegram  to  maintain  an 
action  against  the  telegraph  company  in 
case  of  damage  by  the  negligent  alteration 
of  the  message  in  the  course  of  transmis- 
sion, upon  the  idea  that  the  telegraph  com- 
pany is  engaged  in  exercising  a  public  fran- 
chise having  relation  to  the  commerce  of 
and  between  the  states,  and,  consequently, 
that  it  owes  to  the  sender  of  the  message  a 
double  duty,  one  arising  out  of  the  contract 
and  the  other  by  virtue  of  the  general  ob- 
ligation to  perform  the  undertaking  as- 
sumed, and,  to  the  person  addressed,  a 
single  duty  by  virtue  of  the  same  general 
obligation. 

In  Gulf,  C.  &  S.  F.  R.  Co.  v.  Levy,  59 
Tex.  5C3,  40  Am.  Rep.  278,  the  court  re- 
versed a  jud.<^ment  overruling  the  railroad 
company's  demurrer  to  a  petition  alleging 
negligence  in  failing  to  transmit  and 
promptly  to  deliver  a  telegram  sent  over  a 
telegraph  line  owned  and  operated  by  the  rail- 
road company,  announcing  the  sudden  death 
of  the  wife  and  child  of  the  plaintiff's  son; 
but  the  court  in  so  doing  put  it  upon  the 
ground  that  the  plaintiff  had  not,  by  the  de- 
fault alleged,  sustained  any  damages  that 
he  was  entitled  to  recover  in  the  action,  al- 
though it  recognized  the  fact  that,  by  rea- 
son of  the  public  character  of  the  employ- 
ment which  the  railroad  company  had  as- 
sumed, a  duty  existed  upon  its  part  to  de- 
liver the  messasre  to  the  plaintiff  without 
unnecessary  delay,  and  that  the  failure  to 
perform  such  duty,  if  attended  by  at  least 
normal  damages  to"  the  plaintiff,  gave  him  a 
sufficient  ground  for  an  action,  even  in  the 
absence  of  a  contract  to  which  he  was  a 
party. 

It  was  contended  in  Western  U.  Teleg. 
Co.  T.  Fenton,  62  Ind.  1,  that  the  person  to 
whom  a  telegram  was  addressed  which  the 
telegraph  company  had  negligently  delayed 
delivering,  and  w^ho  had  lost  employment 
in  consequence,  was  not  entitled  to  main- 
tain an  action,  because  there  was  no  privity 
between  him  and  the  company,  whose  con- 
tract was  wholly  with  the  sender  of  the 
message;  and  in  support  of  that  contention 
the  English  case  of  Play  ford  v.  United 
Kingdom  Electric  Teleg.  Co.  L.  R,  4  Q.  B. 
706;  Allen,  Teleg.  Cases,  437,  was  cited.  If, 
said  the  Indiana  tribunal,  we  are  to  re- 
gard the  decision  in  the  case  referred  to  as 
the  law  applicable  to  this  case,  there  was 
no  valid  cause  of  action,  but  it  seems  to  us 
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that  this  may  be  too  narrow  a  view  of  the 
question.  A  telegraph  company,  exercising 
corporate  franchises,  whose  business  it  is 
to  transmit  and  deliver  messages,  owes  cer- 
tain duties  to  the  public,  and  among  those 
duties  is  that  of  delivering  without  unrea- 
souable  delay  messages  which  are  thus 
transmitted.  For  a  violation  of  that  duty, 
the  company,  it  would  seem,  ought  to  be 
responsible  to  the  party-  injured.  But  how- 
ever this  may  be  in  the  absence  of  any  stat- 
ute on  the  subject,  we  have  a  statute  clear- 
ly broad  enough  to  authorize  a  person  to 
whom  a  despatch  is  sent  to  recover  in  a 
a  proper  case,  though  the  relation  of  con- 
tractors does  not  exist  between  him  and 
the  company. 

In  Western  U.  Teleg.  Co.  v.  Ford,  77  Ark. 
531,  92  S.  W.  528,  while  the  action  was 
brought  by  the  person  to  whom  the  delayed 
telegram  was  addressed,  the  right  of  ac- 
tion rested  upon  the  statute  of  the  state 
of  Arkansas  (Kirby's  Dig.  7947)  providing 
that  "all  telegraph  companies  doing  busi- 
ness in  this  state  shall  be  liable  in  damages 
for  mental  anguish  or  suffering,  even  in  the 
absence  of  bodily  injury  or  pecuniary  loss, 
for  negligence  in  receiving,  transmitting,  or 
dciivering  messages;  and  in  all  actions  un- 
der this  section,  the  jury  may  award  such 
damages  as  they  conclude  resulted  from  the 
negligence  of  the  said  telegraph  company."  It 
will  be  observed,  said  the  court  in  reference 
to  the  question  of  the  right  of  the  plain- 
tiff to  maintain  the  action,  that  our  stat- 
ute does  not  make  the  right  to  recover  such 
damages  depend  upon  any  contractual  rela- 
tion existing  between  the  telegraph  company 
and  the  person  injured  by  its  negligencci 
but  declares  in  broad  terms  that  all  tele- 
graph companies  doing  business  in  the  state 
shall  be  liable  for  mental  anguish,  for  neg- 
ligence in  receiving,  transmitting,  or  deliv- 
ering messages,  in  fact,  the  right  of  an 
addressee  to  recover  damages  at  all  is  not 
based  upon  contract,  as  none  exists.  The 
court  thereupon  proceeded  to  quote  from 
Thompson  on  Electricity,  §  427^  as  follows: 
"The  true  view  which  seems  to  sustain  the 
right  of  action  in  the  receiver  of  the  mes- 
sage, or  in  the  person  addressed  where  it  is 
not  delivered,  is  one  which  elevates  the 
question  above  the  plane  of  mere  privity  of 
contract,  and  places  it  where  it  belongs, 
upon  the  public  duty  which  the  telegraph 
company  owes  to  any  person  beneficially  in- 
terested in  the  message,  whether  the  sender 
or  his  principal,  where  he  is  agent,  or  the 
receiver  or  his  principal,  where  he  is  the 
agent." 

In  Western  U.  Teleg.  Co.  v.  Hope,  11  111. 
App.  289,  an  action  by  the  person  to  whom 
a  telegram  was  addressed,  to  recover  dam- 
ages for  delay  in  delivering  it,  it  was  in- 
sisted by  the  company  that  there  was  no 
contract  between  it  and  the  plaintiff,  and 
that  the  liability  of  the  company  was  wholly 
with  the  sender  of  the  message,  who  alon^ 
had  any  right  of  action;  and  in  support  of 
that  proposition  there  was  cited  the  Eng- 
lish case  of  Playford  v.  United  Kingdom 
Electric  Teleg.  Co.  L.  R.  4  Q.  B.  706,  Al- 
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len,  Teleg.  Cas.  437,  as  to  which  the  court 
said:  l^at  case  does  so  hold,  but  in  tlie 
note  following  the  case  in  Allen,  it  is  said 
that  this  is  not  the  American  rule  on  the 
subject,  but  that  the  company  is  a  public 
servant  in  many  respects  like  a  common  car- 
rier, and  is  under  a  duty  to  perform  the 
service  it  undertakes,  in  a  prompt  and  skil- 
ful manner,  and  that  for  a  breach  of  this 
duty,  it  is  answerable  to  the  party  in- 
jured by  its  neglect,  whether  that  party 
be  the  sender  or  the  receiver  of  the  message. 
.  .  .  In  many  instances  the  transaction 
with  a  telegraph  company  is  wholly  for  the 
benefit  of  the  receiver,  and  not  for  that  of 
the  sender.  So  it  was  in  this  case,  and  it 
would  be  unjust  that  the  telegraph  company 
should  escape  liability  for  its  negligence 
upon  the  ground  that  no  injury  had  been 
sustained  by  the  person  with  whom  the  con- 
tract was  made;  and,  if  liable  at  all,  it 
should  be  held  for  all  the  actual,  proximate 
damages  occasioned  by  its  negligence. 

Where  the  relation  of  principal  and  agent 
does  not  exist  between  the  sender  of  a  tele- 
gram and  the  person  to  whom  it  is  sent, 
the  latter  may  maintain  an  action  against 
the  telegraph  company  for  negligence  in 
transmitting  or  delivering  the  despatch  on- 
ly ex  delicto,  McGehee  v.  Western  U. 
Teleg.  Co.   (Ala.)  63  So.  205. 

No  contract  relation  .exists  between  a 
teleeraph  company  and  the  person  to  whom 
a  telegram  is  addressed,  and  the  latter,  for 
any  damages  which  he  may  have  suffered 
by  the  negligence  of  the  company  in  trans- 
mitting or  delivering  the  despatch,  must 
sue  in  tort,  and  not  upon  contract.  Webbe 
V.  Western  U.  Teleg.  Co.  169  111.  610,  61 
Am.  St.  Rep.  207,  48  N.  E.  670. 

With  apparent  unanimity  the  courts  of 
our  states,  said  the  court  in  Fererro  v. 
Western  U.  Teleg.  Co.  9  App.  D.  C.  455,  35 
L.R.A.  548,  have  upheld  the  right  of  a  re- 
ceiver of  a  telegram  to  maintain  an  ac- 
tion on  the  case  as  for  a  tort  committed, 
whenever  he  shall  have  sustained  actual 
damage  without  his  own  fault,  in  conse- 
quence of  the  negligent  alteration  of  the 
message  in  the  process  of  transmission. 

A  p-erson  to  whom  a  telegram  is  addressed, 
and  who  suffers  damage  by  the  failure  of 
the  company  to  deliver  it  with  promptitude, 
may  maintain  an  action  either  ex  contractu 
or  ex  delicto.  He  may  maintain  the  former 
by  relying  upon  a  breach  of  the  contractual 
obligation  to  deliver  the  message,  or  the 
latter  by  relying  upon  a  breach  of  duty 
in  failing  to  deliver,  whether  that  duty 
arose  out  of  the  contract  or  was  one  im- 
posed by  law.  Western  U.  Teleg.  Co.  v. 
krichbaum,  132  Ala.  535,  31  So.  607. 

This  doctrine  was  applied  to  sustain  a 
demurrer  for  misjoinder,  in  Western  U. 
Teleg.  Co.  v.  Waters,  139  Ala.  652,  36  So. 
773. 

In  Western  U.  Teleg.  Co.  v.  Jackson,  163 
Ala.  9,  50  So.  316,  the  rule  which  requires 
the  person  to  whom  a  telegram  is  addressed, 
to  establish  the  agency  of  the  sender  in 
order  to  recover  damages  for  a  breach  of  the 
company's  contract  by  negligently  delaying 
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its  delivery,  was  held  not  to  apply  to  ac- 
tions ex  delicto f  upon  the  authority  of  the 
principal  case,  but  a  recovery  was  over- 
turned in  consequence  of  errors  by  the  trial 
court  in  instructing  the  jury. 

In  Western  U.  Teleg.  Co.  v.  Cooper,  2 
Ga.  App.  376,  58  S.  E.  617,  the  court,  in 
reversing  the  judgment,  declared  that  the 
case  was  controlled  by  the  decision  of  the 
supreme  court  in  Brooke  v.  Western  U. 
Teleg.  Co.  119  Ga.  695,  46  S.  E.  826,  in 
which  it  had  been  held  that  in  the  trans- 
mission of  a  telegram  the  telegraph  com- 
pany was  the  agent  of  the  sender,  and  that 
the  recipient  must  look  to  him,  and  not  to 
the  company,  for  damages  arising  out  of  an 
error  in  the  transmission  of  the  message. 
In  another  paragraph  of  the  syllabus,  how- 
ever, the  court  seemed  not  to  rest  upon 
such  a  proposition,  but  to  hold  that  if  the 
action  w^  for  a  breach  of  the  contract,  the 
terms  of  the  contract  between  the  sender 
and  the  company  would  be  controlling,  but 
that  it  would  be  otherwise  in  an  action  em 
delicto,  for  a  breach  of  public  duty. 

TTie  court,  in  Whitehill  v.  Wostorn  U. 
Teleg.  Co.  136  Fed.  499,  conceded  that  some 
authorities  based  the  American  lulc  of  the 
liability  of  telegraph  companies  to  persona 
to  whom  messages  were  sent  and  negli- 
gently delayed  in  transmission  or  delivery, 
upon  grounds  other  than  that  of  contract, 
and  held  that  the  action  is  based  upon  the 
negligence  of  the  company  it.  performing 
its  duty  in  its  public  capacity  as  a  common 
carrier  of  messages;  but,  it  added,  the  Su- 
preme Court  of  the  United  States  having 
held  otherwise,  the  decisions  of  that  court 
were  conclusive  upon  all  the  Federal  courts, 
regardless  of  what  the  state  courts  have  de- 
cided. 

F.  Tlie  theory  of  contract  made  for  the 
benefit  of  the  person  addressed. 

The  rule  that  one  for  whose  benefit  other 
persons  have  entered  into  a  contract  may 
recover  the  damages  he  has  suffered  by  a 
breach  of  such  contract,  from  the  person 
in  default,  has  in  several  cases  in  the 
United  States  been  invoked  successfully  to 
obtain  and  uphold  a  recovery  of  damages 
against  a  telegraph  company  for  its  failure 
to  deliver,  or  delay  in  the  delivery  of,  a 
telegram  addressed  to  the  plaintiff. 

The  liability  of  a  telegraph  company  for 
a  breach  of  its  public  duty  to  transmit 
intelligence  arises  in  instances  where  the 
contract  is  made  for  the  benefit  of  the 
plaintiff.  Butler  v.  Western  U.  Teleg.  Co. 
02  S.  C.  222,  89  Am.  St.  Rep.  893,  40  S. 
E.  162. 

Upon  the  principle  that  a  person  for 
whose  benefit  a  promise  to  another,  upon 
a  sufficient  consideration,  is  made,  may 
maintain  an  action  on  the  contract  in  his 
own  name  against  the  promisor,  the  per- 
son to  whom  a  telegram  is  addressed,  sent 
by  another  for  his  benefit,  may  maintain 
an  action  against  a  telegraph  company  for 
dama(;es  sustained  in  consequence  of  the 
failure  of  the  company  to  deliver  the  de- 
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spetch.     West  v.  Western  U.  Teleg.  Co.  39 
Kan.  93,  7  Am.  St.  Rep.  530,  17  Pac.  807. 

The  person  to  whom  a  telegram  is  sent, 
and  for  whose  benefit  it  is  sent,  is  entitled 
to  recover  direct  damages  resulting  to  him 
from  the  negligent  failure  of  the  Olograph 
company  to  transmit  and  promptly  to  de- 
liver the  despatch.  Western  U.  Teleg.  Co. 
V.  Woods,  56  Kan.  737,  44  Pac.  989. 

Where  the  person  to  whom  a  telegram  is 
addressed  is  the  sole  beneficiary  of  the 
message,  and  the  contract  with  the  com- 
pany to  transmit  and  deliver  it  is  made  for 
nis  benefit^  he  may  maintain  an  action 
against  the  company  for  damages  in  case 
of  a  negligent  failure  promptly  to  deliver 
the  despatch.  Chapman  v.  W'estern  U. 
Teleg.  Co.  90  Ky.  265,  13  S.  W.  880. 

The  party  who  in  fact  was  to  be  served 
by  the  transmission  and  delivery  of  a  tele- 
gram, and  who  has  suffered  damage  by  the 
negligent  and  inexcusable  delay  of  the  tele- 
graph company  in  transmitting  and  de- 
livering it,  is  authorized  to  maintain  an 
action  against  the  company,  and  it  is  wholly 
unimportant  as  to  whose  agent  the  sender 
of  the  message  was,  or  whether  he  was  pre- 
viously instructed  to  send  it.  Western  U. 
Teleg.  Co.  v.  Cook,  45  Tex.  Civ.  A  pp.  87,  99 
S.  W.  1131. 

A  telegraph  company  undertakes  the  per- 
formance of  a  particular  service  for  a  stipu- 
lated reward  paid  either  by  the  sender  or 
the  recipient  of  the  telegram,  and  the  serv- 
ice and  duty  is  undertaken  if  or  the  benefit 
of  both.  Either  party,  therefore,  who  sus- 
tains damage  from  the  negligent  perform- 
ance of  such  duty,  has  a  remedy  by  action 
against  the  company.  Wolfskehl  v.  West- 
ern U.  Teleg.  Co.  46  Hun,  542,  12  N.  Y.  S. 
R.  555. 

A  person  to  whom  a  telegram  is  sent,  and 
for  whose  benefit  it  is  transmitted,  an- 
nouncing the  death  of  his  son  and  asking 
for  directions  as  to  the  disposal  of  the 
corpse,  is  entitled  to  recover  damages  of 
the  telegraph  company  in  case  of  a  negli- 
gent and  inexcusable  delay  in  delivering, 
or  failure  to  deliver,  the  despatch.  West- 
ern U.  Teleg.  Co.  v.  Jump,  8  Ky.  L.  Rep. 
631. 

Upon  the  principle  that  an  action  lies 
upon  a  contract  made  by  the  defendant  for 
the  benefit  of  plaintiff  with  a  third  party, 
without  the  plaintiff's  being  privy  to  the 
consideration,  an  action  lies  by  the  person 
to  whom -a  telegram  is  sent  to  recover  dam- 
ages for  negligence  in  delivering  it,  by  vir- 
tue of  §  887  of  the  Revised  Statutes  of 
Missouri,  which  provides  that  "telephone 
or  telegraph  companies  shall  be  liable  for 
special  damages  occasioned  by  the  failure 
or  negligence  of  their  operators  or  servants 
in  receiving,  copying,  and  delivering  de- 
spatches." Markel  v.  Western  U.  Teleg.  Co. 
19  Mo.  App.  80. 

The  addressee  of  a  telegram  may  main- 
tain an  action  against  a  telegraph  company 
for  a  violation  of  its  duty,  or  negligent 
performance  of  it,  in  respect  of  such  de- 
spatch, only  upon  the  theory  that  he  was 
the  person  intended  to  be  benefited  by  the 
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contract  between  the  company  and  the 
sender  of  the  despatch,  and  that  he  has 
been  injured  by  the  failure  of  the  company 
to  perform  such  contract.  Frazier  v.  West- 
ern U.  Teleg.  Co.  45  Or.  414,  67  L.R.A.  319, 
78  Pac.  330,  2  A.  &  E.  Ann.  Cas.  396. 

It  is  not  essential  to  the  right  of  the  ad- 
dressee of  a  telegram  sent  for  his  benefit, 
to  a  recovery  of  damages  when  he  is  in- 
jured by  the  negligence  of  the  company  in 
transmitting  or  delivering  the  despatch,  to 
allege  or  prove  that  the  contract  between 
the  sender  and  the  company  was  for  his 
sole  and  exclusive  benefit,  but  merely  that 
he  was  to  be  benefited  by  the  performance 
of  such  contract.  McLeod  v.  Pacific  Teleph. 
Co.  52  Or.  22,  15  L.R.A.(N.S.)  810,  94  Pac. 
568,  16  A.  &  E.  Ann.  Cas.  1239,  rehearing 
denied  in  52  Or.  28,  18  L.R.A.(N.S.)  954, 
95  Pac.  1009,  16  A.  &  E.  Ann.  Cas.  1241. 

A  person  for  whose  benefit  a  telegram  is 
sent,  and  negligently  not  delivered,  or  in- 
excusably delayed  in  delivery,  is  entitled 
to  recover  exemplary  damages  for  mental 
anguish,  where  the  telegram  announced  the 
serious  illness  of  his  daughter,  upon  al- 
legations and  proof  that  the  failure  or  de- 
lay to  deliver  was  wholly  wanton  and  gross- 
ly negligent  on  the  part  of  the  telegraph 
company.  Butler  v.  Western  U.  Teleg.  Co. 
62  S.  C.  222,  89  Am.  St.  Rep.  893,  40  S.  E. 
162. 

A  person  to  whom  a  telegram  is  sent  an- 
nouncing the  mortal  illness  of  his  brother 
is  a  beneficiary  of  the  contract  between  the 
sender  and  the  telegraph  company,  for  its 
transmission  and  delivery,  and,  if  the  tele- 
graph company  unreasonably  and  inex- 
cusably neglects  or  delays  the  delivery  of 
the  despatch,  is  entitled  to  recover  damages. 
Western  U.  Teleg.  Co.  v.  Hale,  11  Tex.  Civ. 
App.  79,  32  S.  W.  814. 

A  telegram  from  a  daughter  to  her 
mother  informing  the  latter  of  the  former's 
illness  is  sent  for  the  benefit  of  the  mother, 
as  well  as  for  that  of  the  daughter,  and  if 
the  company  negligently  and  inexcusably 
delays  its  transmission  and  delivery,  the 
mother,  to  whom  the  despatch  was  ad- 
dressed, is  entitled  to  maintain  an  action 
against  the  company  as  the  beneficiary  of 
the  contract  between  it  and  the  sender, 
for  the  transmission  and  delivery  of  the 
message.  Western  U.  Teleg.  Co.  v.  Clark, 
14  Tex.  Civ.  App.  563,  38  S.  W.  225. 

It  is  a  rule  in  England  and  in  some  of 
the  courts  in  this  country  that  the  person 
to  whom  a  telegram  is.  addressed  cannot 
maintain  an  action  against  the  company 
for  delay  in  delivering  the  message,  upon 
the  ground  that  there  was  no  privity  of 
contract  between  him  and  the  telegraph 
company  in  the  absence  of  notice  to  the 
company  that  the  contract  was  made  for 
his  benefit;  but  in  most  of  the  states,  said 
the  court  in  Western  U.  Teleg.  Co.  v.  Bur- 
ris,  102  C.  C.  A.  386,  179  Fed.  92,  it  is 
held  that  a  person  to  whom  a  telegram  is 
sent  for  his  benefit  or  information  has  a 
right  of  action  against  the  company  for 
negligent  delay  in  its  transmission  and  de- 
livery. 
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Some  of  the  American  courts,  according 
to  the  court  in  Fererro  v.  Western  U.  Teleg. 
Co.  9  App.  D.  C.  455,  35  L.R.A.  548,  take 
the  ground  that  the  person  to  whom  a  tele- 
gram is  addressed  may  be  the  beneficiary 
of  the  contract  made  upon  the  delivery  of 
the  message  to  the  telegraph  company  for 
transmission,  and  that  his  right  of  action 
against  the  company  does  not  depend  upon 
whether  the  sender  had  been  constituted 
his  ajgent  for  the  purpose,  but  upon  the 
question  who  was  to  be  served  in  the  tranB- 
action  and  who  has  been  damaged. 

The  rule  adopted  in  Indiana,  which  rec- 
ognizes the  right  of  the  person  to  whom  a 
telegram  is  addressed  to  recover  damages 
which  he  may  have  sustained  by  the  neglect 
of  the  company  in  transmitting  and  delay- 
ing to  deliver  the  despatch,  according  to 
the  court  in  Hadley  v.  Western  U.  Teleg. 
Co.  115  Ind.  191,  15  N.  E.  84o,  does  not 
rest  alone  upon  the  doctrine  of  breach  of 
duty  of  the  telegraph  company  to  the  pub- 
lic as  a  public  corporation,  but  receives 
much  support  from  the  equitable  doctrine 
that  one  person  may  contract  with  another 
in  such  a  way  as  to  inure  to  the  benefit 
in  whole  or  in  part  of  a  third  person,  who 
may,  at  his  option,  enforce  so  much  of  the 
contract  as  was  intended  to  be  for  his  bene- 
fit or  demand  compensation  for  its  non- 
performance. 

The  question  was  raised  by  a  demurrer 
to  the  petition  in  Barrack  v.  Postal  Teleg. 
Co.  12  Ohio,  S.  k  C.  P.  Dec.  78.  whether  or 
not"  the  receiver  of  a  business  tcles^ram  was 
entitled  to  recover  damaijes  for  the  failure 
of  the  company  or  its  unreasonable  delay 
to  deliver  a  telegram,  and  the  court  dis- 
posed of  it  in  overrulinsj  the  demurrer,  by 
saying:  The  rule  in  England  has  always 
been  that  the  right  of  action  against  a  tele- 
graph company  is  founded  upon  the  con- 
tract of  sending,  and  therefore  that  the  ad- 
dressee could  not  recover,  not  being  a  party 
to  the  contract:  that  that  right  would  be- 
long to  the  sender  alone,  except  perhaps  in 
a  case  of  fraud,  or  where  the  sender  was  the 
agent  of  the  addressee.  But  this  view  of 
law  has  never  been  adopted  in  this  country, 
but  the  receiver  or  addressee  has  always 
been  allowed  to  maintain  his  action  where 
he  could  prove  actual  damage;  the  courts 
holding  that  the  addressee,  while  not  an 
actual  party  to  the  contract  of  sending, 
comes  within  the  rule  that  where  two  par- 
ties contract  for  the  benefit  of  a  third,  the 
third  party  may  sue  for  damages  resulting 
from  the  breach  of  the  contract.  The  ad- 
dressee is  the  beneficiary  of  the  contract  of 
sending,  and  is  entitled  to  sue  in  his  own 
right  for  damages  when,  by  the  negligence 
of  the  company,  he  is  deprived  of  the  bene- 
fit he  would  otherwise  have  received. 

Jn  Western  U.  Teleg.  Co.  v.  Sweetman, 
19  Tex.  Civ.  App.  435,  47  S.  W.  676,  there 
was  afiirmed  a  judgment  against  the  tele- 
graph company  for  mental  anguish  suf- 
fered by  the  plaintiff  in  consequence  of  tlie 
inexcusable  negligence  and  delay  of  the 
company  in  the  delivery  of  a  despatch  an- 
nouncing that  his  wife  was  dying,  and  it 
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was  contended  in  l*chalf  of  the  telegraph 
company  that,  having  made  no  contract 
with  the  plaintiff,  it  was  under  no  liability 
to  him,  to  which  contention  the  court  re- 
plied: It  is  well  settled  in  Texas  "that 
the  person  for  whose  benefit  a  telegraph 
message  is  sent,  and  who  is  named  in  the 
message,  or  of  whose  interest  therein  no- 
tice is  given  to  the  company  at  the  time, 
may  sue  upon  it  in  case  of  injury  from  the 
negligence  of  the  telegraph  company,"  and 
"that  the  company  receiving  tlie  message 
must  take  notice  of  the  purposes  for  which 
the  message  was  sent,  as  disclosod  by  the 
language  of  the  message,  aiul  in  case  of 
messages  relating  to  serious  sickness  or 
death,  it  must  hi  held  to  know  that  the 
person  for  whose  benefit  it  is  sent  has  a 
serious  interest  in  the  prompt  delivery  of 
it."  The  court  added  that  it  is  not  an 
open  question  in  Texas,  but  hrs  been  set- 
tled through  numerous  decisions  that 
mental  anguish  is  a  proper  basis  for  dam- 
ages in  such  cases. 

Whatever  may  be  the  true  reason  for  the 
rule  which  prevails  in  the  United  States, 
that  the  person  to  whom  a  telegram  is 
addressed  may  maintain  an  action  against 
the  telegraph  company,  if  injured  by  its 
negligence  in  transmitting  or  delivering  the 
despatch,  it  is  established,  according  to  the 
court  in  McTx»od  v.  Pacific  Teleph.  Co.  52 
Or.  22,  15  L.R.A.(N.S,)  810,  94  Pac.  568, 
16  A.  &  E.  Ann.  Cas.  1239,  rehearing  de- 
nied in  52  Or.  28.  18  L.R.A.{N.S.)  954.  95 
Pac.  1009,  16  A.  &  E.  Ann.  Cas.  1241,  that 
when  an  addressee  will  be  benefited  bv  the 
contract  between  the  sender  and  the  com- 
pany, and,  with  knowledge  of  that  fact,  the 
company  attempts  the  performance  of  the 
service,  it  is  bound  to  exercise  reasonable 
and  proper  care  to  discharge  the  duty  thus 
assumed,  and  will  be  liable  to  the  addressee 
for  such  damages  as  he  may  sufTer  by  rea- 
son of  the  negligent  performance  of  such 
duty. 

The  English  rule,  declared  the  court  in 
Whitehill  v.  Western  U.  Teleg.  Co.  136  Fed. 
499,  is  that  the  addressee  of  a  telegram 
cannot  maintain  an  action  against  the  com- 
pany at  all,  as  there  is  no  c»«n tract  be- 
tween the  parties.  The  English  ca««es  hold 
that  the  contract  being  with  the  sender,  he 
alone  can  recover  of  a  telegrapli  company 
for  its  breach  in  failing  correctly  to  trans- 
mit and  diligently  to  deliver  the  message; 
but  the  American  courts,  with  practical 
unanimity,  have  declined  to  follow  this  rule, 
and  have  held  that  the  addressee  may  re- 
cover. Tlie  grounds  upon  which  the  Ameri- 
can rule  is  based  is  that  where  two  persons 
make  a  contract  for  the  benefit  of  a  third 
person,  the  latter  may  maintain  an  action 
thereon  if  it  is  broken. 

There  seems  to  be  a  small  class  of  cases» 
said  the  court  in  Western  U.  Teleg.  Co.  v. 
Adams,  154  Ala.  657,  46  So.  228.  where 
the  sendee  can  sue  ex  contractu ;  that  is, 
where  the  sender  employs  the  telegraph 
company  to  communicate  a  message  solely 
to  benefit  the  person  to  whom  the  message 
is  directed.     But  if   the   sender   sends   the 
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message  for  liis  own  benefit,  notwithstand- 
ing it  may  benefit  the  sendee  also,  there  is 
no  ground  for  the  imputation  that  he  in- 
tends to  part  with  his  right  of  action  for  a 
breach  of  the  contract. 

The  mere  fact  tliat  the  contract  be- 
tween the  sender  of  a  message  by  telegraph 
and  the  telegraph  company,  if  fully  per- 
formed, will  benefit  the  person  to  whom  it 
is  addressed,  does  not  of  itself  entitle  such 
person  to  maintain  an  action  to  recover 
damages  resulting  from  the  failure  prompt- 
ly to  deliver  such  telegram  to  liim.  Postal 
Teleg.  Cable  Co.  v.  Ford,  117  Ala.  672,  23 
So.  684. 

When  the  contract  between  a  telegraph 
company  and  the  sender  of  a  telegram  is 
made  for  the  benefit  of  the  sender  alone, 
and  not  for  the  benefit  of  the  recipient, 
the  person  to  whom  the  telegram  is  ad- 
dressed is  not  entitled  to  recover  damages 
against  the  telegraph  company  for  a  de- 
lay in  delivering  the  despatch,  where  the 
only  damage  claimed  is  for  mental  dis- 
tress and  suffering.  Curd  v.  Cumlicrland 
Teleph.  &  Teleg.  Co.  (Ky.)   119  S.  W.  746. 

A  telegraph  company  owes  a  duty  to  trans- 
mit and  deliver  messages  only  to  persons 
of  whose  beneficial  interest  in  the  telegram 
the  company  receives  information  either 
from  the  face  of  the  telegram  itself  or  from 
other  sources.  W^esterii  U.  Teleg.  Co.  v. 
Weniski,  84  Ark.  457,  106  S.  W.  486. 

The  person  to  whom  a  telegram  is  ad- 
dressed, and  nejrligently  delayed  in  trans- 
mission or  delivery,  may  not  maintain  an 
action  against  the  telegraph  company  for 
damages,  unless  the  company  knows  or  is 
chargeable  with  notice  that  the  message 
was  for  his  benefit.  Frazier  v.  Western  U. 
Teleg.  Co.  45  Or.  414,  67  L.R.A.  319,  78 
Pac.  330,  2  A.  &  E.  Ann.  Cas.  396. 

Inasmuch  as  in  any  case  the  right  of  the 
person  to  whom  a  telegram  is  addressed 
to  maintain  an  action  against  the  telegraph 
company  is  founded  upon  the  contract  be- 
tween the  company  and  the  sender,  it  is 
essential,  in  order  that  he  may  recover,  that 
it  appear  that  he  was  the  beneficiary  of 
such  contract,  and  that  the  fact  that  he  was 
to  be  benefited  by  its  performance  was 
known  to  the  company  when  it  received  the 
message  for  transmission,  either  from  its 
language  or  extraneously.     Ibid. 

In  Rutiier  v.  Western  U.  Teleg.  Co.  2 
Okla.  2.34,  4  Inters.  Com.  Rep.  770,  37  Pac. 
1087,  it  was  held  that  the  person  to  whom 
a  telegram  is  addressed  may  not  maintain 
an  action  against  a  tclccrraph  company  for 
its  neji^ect,  delay,  or  failure  to  deliver  a 
telegram,  in  tlie  absence  of  evidence  that  it 
was  sent  by  his  agent  or  was  gent  for  his 
benefit,  and  that  the  telegraph  company 
had  actual  or  constructive  notice  that  it 
was  sent  for  his  benefit.  In  that  case,  how- 
ever, the  message  w*as  one  announcing  a 
death,  and  damages  claimed  were  for  mental 
pain  and  RnfTerinT  alone,  and  nothing  ap- 
peared in  the  message  indicating  the  re- 
lationship between  the  deceased  and  the 
person  to  whom  the  message  was  addressed. 
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VI.  Effect  of  printed  conditions  on  the 
sending  form. 

Assuming  that  the  stipulations  and  con- 
ditions which  telegraph  companies  print 
upon  the  blank  forms  on  which  they  re- 
quire messages  they  are  employed  to  trans- 
mit and  deliver  to  be  written  constitute 
provisions  in  the  contract  between  the 
sender  l  .d  the  company,  the  question  of  the 
effect  of  such  stipulations  and  conditions 
upon  the  rights  of  the  person  to  whom  the 
telegram  is  addressed,  and  who  sues  for 
damages  sustained  in  consequence  of  the 
negligence  of  the  company  in  delaying  its 
delivery,  has  frequently  engaged  the  atten- 
tion of  the  courts,  and  been  pro4uctive  of 
considerable  differences  of  judicial  opinion. 

The  recipient  of  a  telegraph  message  is 
bound  by  the  terms  of  the  agreement  made 
by  the  sender  with  the  telegraph  compajiy. 
Western  U.  Teleg.  Co.  v.  Short,  63  Ark. 
434,  9  L.R.A.  744,  14  S.  W.  649. 

While  the  person  to  whom  a  telegram 
is  addressed  has  a  right  of  action  against 
the  telegraph  company  for  damages  sus- 
tained in  consequence  of  neglect  or  failure 
promptly  to  deliver  the  message,  he  is  none 
the  less  bound  by  the  terms  of  the  contract 
between  the  company  and  the  sender  of  the 
despatch,  for  its  transmission.  Russell  v. 
Western  U.  Teleg.  Co.  67  Kan.  230,  45  Pac. 
598. 

A  person  to  whom  a  telegram  is  ad- 
dressed has  a  right  of  action  against  a  tele- 
graph company  for  any  damage  he  may  sus- 
tain in  consequence  of  its  negligence  in 
transmitting  or  delivering  the  message  to 
him,  but  is  none  the  less  bound  by  the 
terms  and  conditions  of  the  contract  made 
between  the  company  and  the  sender  of  the 
despatch.  Western  U.  Teleg.  Co.  v.  Waxel- 
baum,  113  Ga.  1017,  56  L.R.A.  741,  39  S. 
E.  443. 

If  the  right  of  the  addressee  of  a  tele- 
<^ram  to  maintain  an  action  against  the 
telejrraph  company  for  failure  or  inex- 
cusable delav  to  transmit  and  deliver  the 
message  dej-ends,  as  it  does  depend  in  the 
opinion  of  the  court  in  Whitehill  v.  W^est- 
orn  U.  Teleg.  Co.  136  Fed.  499,  upon  the 
contract  made  between  the  company  and 
the  sender,  that  right  is,  of  course,  sub- 
ject to  the  terms  of  that  contract. 

The  right  of  the  person  to  whom  a  tele- 
gram is  addressed  to  recover  of  the  tele- 
sjraph  company  damages  sustained  by  him 
for  a  violation  of  its  duty,  or  an  inex- 
cusably negligent  performance  of  its  duty, 
promptly  to  transmit  and  deliver  a  de- 
spatch, is  necessarily  grounded  upon  the 
contract  between  the  company  and  the 
sender,  according  to  the  court  in  Frazier 
V.  W'estern  U.  Teleg.  Co.  45  Or.  414,  67 
L.R.A.  319,  78  Pac.  330,  2  A.  &  E.  Ann. 
Cas.  396,  whether  the  action  be  in  form 
technicallv  for  a  breach  of  contract  or  one 
sounding  in  tort. 

While  it  is  competent  for  a  telegraph 
company  to  make  proper  rules  and  regula- 
tions for  the  transaction  of  its  business  af- 
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fairs,  which  will  bind  those  who  transact 
business  with  it  in  the  line  of  its  duty,  yet 
it  may  not  by  such  rules  and  regulations 
limit  any  common-law  or  statutory  right, 
or  absolve  itself  from  any  legal  obligation. 
Western  U.  Teleg.  Co.  v.  Meek,  49  Ind. 
53. 

The  person  to  whom  a  telegram  is  ad- 
dressed, and  who  sustained  special  dam- 
ages in  consequence  of  the  neglect  of  the 
telegraph  company  promptly  to  deliver  it, 
is  entitled  to  maintain  an  action  for  dam- 
ages, under  the  Indiana  statute  (Rev.  Stat. 
1881  §  4177),  and  is  not  bound  by  the 
terms  and  conditions  imposed  by  the  tele- 
graph company  upon  the  sender  as  a  part 
of  the  contract  for  transmitting  the  mes- 
sage. Western  U.  Teleg.  Co.  v.  McKibben, 
114  Ind.  511,  14  N.  E.  894. 

Whatever  may  be  the  correct  view,  said 
the  court  in  Webbe  v.  Western  U.  Teleg. 
Co.  169  111.  610,  61  Am.  St.  Rep.  207,  48 
N.  E.  670,  of  the  conditions  printed  by  a 
telegraph  company  upon  blank  forms  used 
for  the  sending  of  despatches,  as  being 
regulations  or  contracts,  when  the  contro- 
versy is  between  the  sender  ol  tlie  despatch 
and  the  telegraph  company,  we  are  of  the 
opinion  that  the  distinctions  liave  no  ap- 
plication when  the  controversy  is  between 
the  company  and  the  receiver  of  the  de- 
spatch, they  afford  no  proof  of  contract  be- 
tween the  telegraph  company  and  the  per- 
son to  whom  the  messajro  is  addressed,  and 
he  therefore  may  not  be  held  bound  by  such 
conditions  or  stipulations. 

A  judgment  against  a  telegraph  company 
recovered  by  a  person  to  whom  a  telegram 
sent  by  his  wife,  informing  him  of  the 
serious  illness  of  his  child,  and  requesting 
his  presence,  and  inexcusably  and  negli- 
gntly  delayed  in  transmission  and  de- 
livery, was  affirmed  in  Gulf,  C.  &  S.  F.  R. 
Co.  V.  Wilson,  69  Tex.  739,  7  S.  W.  653, 
against  the  contention  of  the  company,  first, 
that  the  failure  to  deliver  was  excusable 
because  of  inability  to  find  the  addressee 
after  a  proper  and  reasonable  effort,  and, 
second,  because  of  stipulations  printed  up- 
on the  blank  upon  which  the  message  was 
written,  exempting  the  company  from  lia- 
bility for  mistake  or  delay  in  transmission 
or  delivery  or  for  the  nondelivery  of  any 
unrepeated  message,  whether  by  negligence 
of  its  servants  or  otherwise. 

In  Manville  v.  Western  U.  Teleg.  Co.  37 
Iowa,  214,  18  Am.  Rep.  8,  a  judgment  re- 
covered by  the  person  to  whom  a  telegram 
was  addressed  and  unreasonably  delayed  in 
delivery,  against  the  telegraph  company, 
was  affirmed.  In  that  case  the  only  ques- 
tions contested  related  to  the  binding  char- 
acter of  the  condition  printed  upon  the  tele- 
graph blank  with  respect  of  unrepeated 
messages,  and  the  proper  measure  of  dam- 
ages recoverable. 

The  negligence  of  a  telegraph  company 
in  delivering  to  the  plaintiff  a  reply  tele- 
gram, in  answer  to  a  despatch  he  had  pre- 
viously sent  to  the  sender  calling  for  such 
reply,  was  held  by  Johnson,  J.,  of  the  su- 
perior court,  of  Montreal,  in  Bell  v.  Domin- 
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ion  Teleg.  Co.  25  Lower  Can.  Jur.  248, 
not  excused  by  a  printed  indorsement  on 
the  reply  blank  form  assented  to  by  the 
sender,  relieving  the  company  from  lia- 
bility  for   an  unrepeated  message. 

It  was  held  in  Monsees  v.  Western  U. 
Teleg.  Co.  127  App.  Div.  289,  111  N.  Y. 
Sup  p.  53,  that  an  action  would  not  lie 
against  a  telegraph  company  by  the  person 
to  whom  a  despatch  was  sent,  and  delayed 
in  delivery  because  of  a  mistake  in  changing 
the  spelling  of  the  recipient's  name,  for  a 
sum  beyond  the  amount  of  toll  paid,  where 
the  message  had  been  written  upon  a  blank 
of  the  company  stipulating  for  exemption 
of  liability  in  case  of  unrepeated  messagea, 
and  the  despatch  was  not  repeated. 

A  judgment  against  a  telegraph  company, 
in  favor  of  the  recipient  of  a  telegram  negli- 
gently delayed  in  delivery,  was  affirmed  in 
Hendricks  v.  Western  U.  Teleg.  Co.  126 
X.  C.  304,  78  Am.  St.  Rep.  658,  35  S.  E. 
543,  where  the  controversy  was  over  the 
question  of  fact  as  to  negligent  delay,  and 
whether  or  not  the  liability  of  the"  com- 
pany had  not  been  avoided  by  certain  rules 
and  regulations  printed  upon  the  despatch. 

In  Beasley  v.  Western  U.  Teleg.  Co.  39 
Fed.  181,  an  action  by  a  brother  for  dam- 
ages for  delay  in  delivering  a  message  sent 
him  by  his  sister,  announcing  a  turn  for 
the  worse  in  the  illness  of  a  relative  and 
summoning  the  addressee  to  attend  at  once» 
was  submitted  by  the  court  to  the  jury, 
with  liberty  to  find  a  verdict  for  the  plain- 
tiff, under  instructions  directed  almost 
wholly  to  the  question  as  to  whether  there 
had  been  in  fact  any  delay  not  excusable, 
and  as  to  whether  or  not  the  printed  stipu- 
lations relieving  the  company  of  liability 
were  binding  in  the  particular  case  by  rea- 
son of  the  message  having  been  written 
originally  upon  a  paper  which  did  not  con- 
tain them,  and  copied  by  the  defendant's 
agents  upon  a  regular  blank.  The  theory 
of  that  case  was  that  the  sender  of  the  mes- 
sage was  the  agent  of  the  plaintiff  who  sent 
it. 

A  telegraph  company  sued  for  damages 
by  a  person  to  whom  a  telegram  was  ad- 
dressed which  it  negligently  delayed  de- 
livering has  sometimes  succeeded  in  es- 
caping liability  on  the  ground  that  the 
claim  in  suit  had  not  been  presented  to  it 
within  sixty  days,  and  was  therefore 
barred  by  printed  stipulation  upon  the 
blank  used  in  sending  the  despatch. 

It  was  held  in  Eaker  v.  Western  U.  Teleg. 
Co.  75  S.  C.  97,  55  S.  E.  129,  that  a  judg- 
ment  in  favor  of  the  person  to  whom  a 
despatch  announcing  the  mortal  illnesH  of 
his  father  had  been  addressed,  and  which 
was  delayed  for  twentv-seven  hours  in  de- 
livery,  should  be  reversed  because  of  the 
failure  to  present  the  claim  within  sixty 
days  stipulated  for  when  the  despatch  was 
received  for  transmission. 

The  telecrraph  company  was  successful  in 
an  action  broiijjht  by  a  person  to  whom  a 
telegram  was  addressed  announcing  that 
Ills  son  had  nm  away  from  school,  in 
Baldwin    v.    Western    U.    Teleg.    Co.    (Tc 
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Civ.  App.)  33  S.  W.  890,  upon  the  ground 
that  the  claim  had  not  been  presented  to 
the  telegraph  company  within  the  time 
limited  by  a  printed  stipulation  upon  the 
back  of  the  message. 

A  judgment  against  a  telegraph  company, 
in  favor  of  a  woman  to  whom  e.  despatch 
had  been  sent  announcing  her  brother's 
death,  and  the  purpose  to  bury  the  body 
the  same  day  unless  otherwise  instructed, 
and  which  had  been  unreasonably  and  in- 
excusably delayed  in  delivery,  was  reversed 
in  Western  U.  Teleg.  Co.  v.  Vanway  (Tex. 
Civ.  App.)  64  S.  W.  414,  chiefly  upon  the 
ground  that  the  claim  for  damages  had  not 
been  presented  to  the  company  within 
irlnety  days,  as  required  by  a  stipulation 
printed  upon  the  despatch,  which  the  court 
held  to  be  a  reasonable  one. 

A  client  who  sued  the  telegraph  company 
for  damages  for  its  negligent  delay  to  de- 
liver to  him  a  business  telegram  from  his 
attorney  was  defeated  in  Manier  v.  West- 
ern U.  Teleg.  Co.  94  Tenn.  442,  29  S.  W. 
732,  upon  the  double  ground  that  the  delay 
in  delivering  the  telegram  had  not  resulted 
in  his  damage,  and  that  he  was  bound  by 
the  stipulation  of  the  sender  of  the  despatch 
exempting  the  company  from  liability  for 
damage  claims  unless  the  claim  should  be 
presented  within  sixty  days. 

In  Davis  v.  W'estern  U.  Teleg.  Co.  107 
Ky.  527,  92  Am.  St.  Rep.  371,  64  S.  W. 
849,  the  company  had  succeeded  in  the 
court  below  upon  a  demurrer  to  the  action 
by  the  person  to  whom  a  telegram  was  sent 
announcing  the  death  of  his  brother  and 
the  time  of  the  funeral,  which  had  been 
negligently  delayed  in  delivery,  upon  the 
ground  that-  a  stipulation  in  the  contract 
for  the  transmission  of  the  despatch  re- 
quired the  presentation  in  writing  of  the 
claim  for  damages  to  be  filed  with  the  com- 
pany within  sixty  days,  and  had  not  been 
complied  with;  but  this  ruling  was  reversed 
by  the  court  of  appeals,  and  the  cause  re- 
manded for  trial  on  the  merits  upon  the 
ground  that,  at  lea«t,  as  between  the  com- 
pany and  the  addressee  of  a  telegram,  such 
stipulation  was  void  as  contrary  to  public 
policy. 

The  courts  are  divided  in  opinion,  accord- 
ing to  the  court  in  Western  U.  Teleg.  Co.  v. 
Longwill,  5  N.  M.  308,  21  Pac.  339,  as  to 
whether  a  stipulation  between  the  sender 
of  a  message  and  the  compan;^,  providing 
that  a  claim  for  damages  shall  be  presented 
within  a  day  named,  or  within  a  reason- 
able time,  may  be  entered  into  and  upheld 
as  a  contract.  Instead  of  beinsr  a  reason- 
able business  regulation,  we  think  the  con- 
dition named  and  annexed  to  the  message 
was  an  effort  on  the  part  of  the  company 
to  restrict  its  legal  liability  to  sixty  days. 
It  would  introduce  into  the  local  jurispru- 
dence of  every  state,  territory,  or  country 
in  which  it  is  sued,  a  species  of  private 
statute  of  limitation  or  nonclaim.  It  would 
avoid  the  policy  of  the  state  or  territory 
in  the  matter  of  the  time  in  which  actions 
both  in  tort  and  contract  should  He  brought. 
But  aside  from  this  we  think  there  can  be 
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no  sound  reason  for  holding  that  in  cases 
where  no  contract  for  total  immunity  from 
legal  responsibility  may  be  made,  one  may  be 
made  for  a  conditional  release  or  discharge, 
because  public  policy  alike  denies  the  power 
to  contract  on  the  subject  in  either  in- 
stance. 

The  telegraph  company  in  Western  U. 
Teleg.  Co.  v.  Snodgrass,  94  Tex.  284,  86 
Am.  St.  Rep.  851,  60  S.  W.  308,  contested 
its  liability  to  plaintiff,  whose  agent  had 
sent  him  a  despatch  which  had  been  un- 
reasonably delayed  in  delivery,  upon  the 
ground  that  the  message  had  not  been  paid 
For  because  the  sender  was  in  the  employ 
of  the  telegraph  company,  but  was  held 
liable  notwithstanding. 

VII.  Special  statutes  authorizing  ao* 
tions  by  addressees  of  delayed  tele-- 
grams. 

In  several  states  there  have  been  enacted 
special  statutes  making  telegraph  companies 
liable  either  to  a  definite  money  penalty  or 
in  damages,  for  negligence  in  transmitting 
and  inexcusable  delay  in  delivering  tele- 
grams intrusted  to  them.  'The  statutes 
which  impose  specific  money  penalties  are 
esteemed  generally  to  inure  to  the  benefit 
alone  of  senders  of  despatches,  and  to  af- 
ford recipients  no  rights  of  action.  The 
statutes  which  merely  enable  persons  to 
bring  suits  against  telegraph  companies  in 
case  they  sustain  damages  are  held  by  most 
courts  simply  to  confer  rights  to  maintain 
suits  for  such  damages  as  are  recoverable 
at  common  law.  There  have  been  enacted 
in  some  of  the  states,  however,  statutes 
which  authorize  recoveries  to  be  had  where 
the  damages  suffered  were  mental  anguish 
unaccompanied  by  physical  injury  or  pe- 
cuniary loss. 

Tlie  generally  accepted  doctrine  both  in 
this  country  and  in  England,  said  the  court 
in  Hadley  v.  Western  U.  Teleg.  Co.  115  Ind. 
191,  16  N.  E.  845,  has  so  far  been  that  it 
is  only  the  sender  of  a  despatch  who  oc^ 
cupies'that  privity  of  contract  or  relation 
with  the  telegraph  company  which  is  neces- 
sary to  the  maintenance  of  a  suit  for  a 
penalty  imposed  by  statute  for  neglect  or 
error  in  receiving,  transmitting,  or  deliver- 
ing a  telegram. 

An  act  of  the  lesrislature  of  Mississippi, 
approved  March  38,  1886  (p.  91),  pro- 
vided that  if  any  telegraph  company  shall 
neglect,  fail,  or  refuse  to  transmit  and  de- 
liver within  a  reasonable  time,  without 
ofood  and  sufficient  excuse,  any  message  de- 
livered to  it  for  such  purpose,  the  injured 
person  shall  recover  the  sum  of  $25  in  ad- 
dition to  such  damages  as  are  now  allowed 
by  law ;  and  it  was  held  that  under  this  stat- 
ute the  person  to  whom  a  telegram  is  ad- 
dressed, as  w^ell  as  the  sender  of  it,  is  en- 
titled to  maintain  an  action  and  recover 
damages  for  an  inexcusable  and  negligent 
delay  of  the  teleeraph  company  to  deliver 
the  despatch.  Western  U.  Teleg.  Co.  v. 
Allen,  60  Miss.  549,  6  So.  461. 

Only   the   sum   fixed   in  the   Mississippi 
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statute  (March  18,  1886,  p.  91)  is  recover- 
able by  the  person  to  whom  a  telegram  in 
addressed,  for  a  breach  of  the  telegrapli 
company's  contract  promptly  to  deliver  the 
despatch,  unless  the  language  of  the  mes- 
sage or  extraneous  information  is  such  as 
to  advise  the  company  that  additional 
damages  were  contemplated  by  the  parties. 
Western  U.  Teleg.  Co.  v.  Clifton,  68  Miss. 
307,  8  So.  746. 

The  person  to  whom  a  telegram  is  ad- 
dressed, and  not  delivered  or  negligently 
delayed  in  delivery,  whetner  or  not  entitled 
to  recover  damages  in  proper  case,  is  not  en- 
titled to  recover  the  penalty  of  $100  im- 
posed by  New  York  Laws  of  1890,  ch.  506. 
§  103,  since  that  applies  only  to  the  sender 
of  the  despatch.  Thompson  v.  Western  U. 
Teleg.  Co.  40  Misc.  443,  82  N.  Y.  Supp.  675. 

The  statute  of  New  York  (Laws  1890,  p. 
1152,  chap.  566,  §  103)  which  provides  that 
"every  such  corporation  shall  receive  de- 
spatches from  and  for  other  telegraph  or 
telephone  lines  or  corporations,  and  from 
and  for  any  individual,  and,  on  payment  of 
the  usual  charges  by  individuals  for  trans- 
mitting despatches,  as  established  by  the 
rules  and  regfulations  of  such  corporation, 
transmit  the  same  with  impartiality  and 
good  faith  and  in  the  order  in  which  they 
are  received;  and  if  it  neglects  or  refuses  so 
to  do,  it  shall  pay  $100  for  every  such  re- 
fusal or  neglect  to  the  person  or  persons 
sending  or  desiring  to  send  any  such  de- 
spatch, and  entitled  to  have  the  same  so 
transmitted,"  affords  a  remedy  only  to  the 
sender  of  a  despatch,  and  not  to  the  re- 
cipient.    Ibid. 

The  statute  of  California  imposing:  a  duty 
upon  telegraph  companies  promptlv  to  de- 
liver telegrams  was  construed  by  the  court 
as  entitling  the  person  to  whom  a  message 
was  addressed  to  recover  if  damaged  by  a 
failure  to  deliver  the  despatch;  but  the 
plaintiff  to  whom  a  telc^irram  was  addressed, 
and  grossly  and  inexcusably  delayed  for 
nearly  a  month,  was  denied  a  recovery  in 
Pacific  Pine  Lumber  Co.  v.  Western  U. 
Teleg.  Co.  123  Cal.  428,  56  Pac.  103,  upon 
the  ground  that  the  only  damage  aliened 
was  a  damage  to  the  sender  of  the  despatch, 
and  not  to  himself. 

The  statute  of  Indiana  (1  Gavin  &  H. 
8  2,  p.  611)  enacts  that  teleiraph  com- 
panies shall  be  liable  for  special  damages 
occasioned  by  failure  or  negligence  of  their 
operators  or  servants  in  receiving,  copy- 
ing, transmitting,  or  delivering  despatches. 
Western  U.  Telesf.  Co.  v.  Meek,  49  Tnd.  53. 

lender  the  Indiana  statute  (1  Gavin  &  H. 
§  2.  p.  611)  making  telegraph  companies 
liable  for  special  damajres  which  result  from 
the  failure  or  negliirence  of  their  operators 
or  servants  in  receiving,  copying,  trans' 
mitting,  or  delivering  despatches,  a  tele- 
graph company  is  liable  to  the  person  to 
whom  a  telegram  is  addressed,  for  special 
damages  sustained  by  him  in  consequence 
of  its  negligence  in  transmittMiij  or  de- 
livering the  message.  Ibid.:  Western  U. 
Teleg.  Co.  v.  Fenton,  52  Ind.  1;  Western 
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fU.  Teleg.   Co.  v.  McKibben,   114   Ind.  511, 
14  N.  K.  894. 

Telegraph  companies  are  held  in  Hadlev 
V.  Western  U.  leleg.  Co.  115  Ind.  191,  15 
N.  E.  845,  to  be  liable  under  the  Indiana 
statute  (Rev.  Stat.  1881,  §  4177)  and  also 
upon  the  general  principles  of  the  common 
law,  for  special  damages  due  to  failure  or 
negligence  in  receiving,  copying,  transmit- 
ting, or  delivering  messages. 

There  can  be  no  doubt,  said  the  court  in 
Ilerron  v.  Western  U.  Teleg.  Co.  90  Iowa. 
129,  57  N.  W.  096,  under  these  authorities 
(after  citing  certain  cases)  and  the  sec- 
tions of  the  Code  of  Iowa,  to  wit:  **1328. 
Any  person  employed  in  transmitting  mes- 
sages by  telegraph  must  do  so  witliout  un- 
reasonable delay,  and  anyone  who  wilfully 
fails  thus  to  transmit '  them  ...  is 
guilty  of  a  misdemeanor"  and  "1329.  The 
proprietor  of  a  telgraph  [company]  is  lia- 
ble for  all  mistakes  m  transmitting  mes- 
sages made  by  any  person  in  his  employ- 
ment, and  for  all  damages  resulting  from  a 
failure  to  perform  any  other  duties  re- 
quired by  law,"  that  the  right  of  plaintiff 
(the  addressee)  to  recover  does  not  depend 
upon  a  contract  made  by  or  for  him. 

Our  statute,  said  the  court  in  Younker 
V.  Western  U.  Teleg.  Co.  (Iowa)  125  N.  W. 
577,  citing  Iowa  Code,  §  2163,  makes  a 
telegraph  company  liable  for  all  damages  re- 
sulting from  failure  to  perform  its  duties, 
and  we  have  held  that  an  addressee  may 
sue  and  recover  the  damages  sustained  by 
him. 

In  Graham  v.  Western  U.  Teleg.  Co.  109 
La.  1069,  34  So.  91,  the  trial  court  had  dis- 
misFed  an  action  against  a  telegraph  com- 
pany for  failure  to  deliver  a  message  to  a 
mother  announcing  the  mortal  illness  and 
approaching  death  of  her  son,  upon  the 
ground  that  there  was  no  cause  of  action  in 
such  case  for  mental  pain  and  anguish,  unat- 
tended by  an  injury  to  a  person's  property, 
health,  or  reputation.  This  dismissal  was 
reversed  upon  the  ground  that  the  statute 
law  of  Louisiana  (Civil  Code,  art.  1934) 
authorized  a  recovery  of  damages  for  a 
breach  of  contract  having  for  its  object 
the  gratification  of  some  intellectual  en- 
joyment, whether  in  religion,  morality,  or 
taste,  or  some  convenience  or  other  legal 
gratification,  although  there  was  no  pecun- 
iary loss  or  depreciation  by  the  parties  in 
money. 

A  statute  of  Minnesota  (I^aws  1885,  chap. 
208,  §  6)  provides  that,  if  any  person  or 
company  owning  or  operating  a  telesrraph 
line  in  that  state  shall  fail  to  transmit  a 
message  within  a  reasonable  time,  or  shall 
fail  to  deliver  the  same  to  the  party  to 
whom  the  rnessa^e  is  addressed,  if  known, 
within  a  reasonable  time  after  the  arrival 
at  its  destination,  or  if  it  is  shown  due 
diligence  has  not  been  exercided  after  re- 
ception thereof  for  that  purpose,  they  "shall 
he  liable  in  a  civil  action  at  the  suit  of 
the  party  injured,  for  all  actual  damages 
sustained  by  reason  of  such  neglect  or  omis- 
sion."    The  object  of  this  statute,  accord- 


1909. 


ANNISTON  CORDAGE  CO.  v.  WESTERN  U.  TELEG.  CO. 


1333 


ing  to  the  court  in  Francis  v.  Western  U. 
Teleg.  Co.  58  Minn.  262,  25  L.R.A.  406, 
49  Am.  St.  Rep.  507,  59  N.  W.  1078,  was  to 
establish  the  rule,  first,  that  the  party  in- 
jured, whether  sender  or  addressee,  may 
maintain  an  action;  and,  second,  that  tlie 
company  should  be  liable  for  all  actual 
damages  proximately  resulting  from  the 
breach  of  its  contract,  regardless  of  whetlier 
or  not  it  was  advised  of  the  nature  of  the 
subject-matter  of  the  message;  but  it  does 
not  enable  the  person  to  whom  a  telegram 
is  sent,  and  not  delirered,  or  unreasonably 
delayed  in  delivery,  to  maintain  an  action 
to  recover  damages  solely  for  mental  pain 
and  sufTering. 

After  the  decision  in  the  case  of  Lewis 
V.  Western  U.  Teleg.  Co.  57  S.  C.  325,  35 
S.  E.  556,  denying  a  recovery  to  a  plaintiff 
summoned  by  his  brother  to  attend  upon 
his  dying  father,  for  damages  for  mental 
suffering  and  distress,  unconnected  with 
bodily  injury  or  pecuniary  loss,  for  the  neg- 
ligent delay  of  the  company  in  delivering 
the  message,  the  legislature  of  South  Caro- 
lina, by  an  act  approved  February  20,  1901, 
made  telegraph  companies  doing  business 
in  that  state,  from  and  after  the  passage 
of  the  statute,  liable  in  damages  for  mental 
anguish  or  suffering,  even  in  the  absence  of 
bodily  injury,  for  negligence  in  receiving, 
transmitting,  or  deliverino:  messages.  That 
statute  was  held  constitutional  in  Simmons 
v.  Western  U.  Teleg.  Co.  63  S.  C.  425,  57 
L.R.A.  607,  41  S.  E.  521. 

A  statute  of  the  state  of  Virginia  (Va. 
Code,  §  2900)  providing  that  any  person 
injured  by  the  violation  of  a  statute  may 
recover  damapres  from  the  ofTender  that  he 
has  sustained  by  reason  of  the  violation, 
although  a  penalty  or  forfeiture  for  such 
violation  should  be  imposed,  unless  express- 
ly mentioned  to  be  in  lieu  of  damages,  was 
construed  by  the  court  in  Tyler  v.  Western 
U.  Teleg.  Co.  64  Fed.  634,  as  not  affording 
the  addressee  of  a  sickness  or  death  tele- 
gram a  right  of  action  for  mental  anf^uish 
caued  by  the  delny  of  the  company  to  de- 
liver the  despatch,  notwithstanding  the 
statute  (Va.  Code,  §  1292)  prescribing 
the  duties  of  telesfraph  and  telephone  com- 
panies, and  penalizinsr  their  neoflect  or  fail- 
ure to  perform  such  duties.  The  argument 
of  the  court  was  that  the  purpose  of  §  2900 
was  simply  to  preserve  to  an  injured  per- 
son who  already  had  an  action  at  common 
law,  the  right  to  maintain  the  action,  not- 
withstanding the  wrongdoer  might  have 
paid  the  pen  alt  v  for  his  wrongdoing  under  a 
penal  statute  of  the  state. 

The  courts,  in  the  absence  of  statutes,  it 
was  said  in  the  opinion  in  Rowan  v.  West- 
ern U.  Teleg.  Co.  149  Fed.  550,  are  not 
agreed  upon  the  question  of  the  right  of 
an  addressee  of  a  message,  who  does  not 
stand  in  any  contract  relation  with  the  tele- 
graph company,  to  recover  damages  sus- 
tained by  him  for  the  neeligent  failure  to 
deliver  the  despatch;  and  the  statute  of 
Iowa  (Code  1897,  §  2163)  providing  that 
the  proprietor  of  a  telegraph  or  telephone 
line  is  liable  for  all  mistakes  in  transmit- 
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ting  or  receiving  messages  made  by  any 
person  in  his  employ,  or  for  any  unreason* 
able  delay  in  their  transmission  or  delivery, 
and  for  all  damages  resulting  from  failure 
to  perform  that  or  any  other  duty  required 
by  law,  the  provisions  of  any  contract  to 
the  contrary  notwithstanding,  makes  the 
company  liable  only  to  any  party  who  sus- 
tains damages  because  of  its  neglect,  and 
creates  no  right  of  .action  for'  damages  not 
previously  recognized  as  recoverable. 

VIII.  The  damages  recoverable, 

a.  The  rules  for  ascertaining  damages, 

^  The  principles  governing  courts  in  award- 
ing damages  for  breaches  of  .  contracts 
analogous  to  contracts  to  transmit  and  de- 
liver teloirams  were  clearlv  stated  bv 
Baron  Alderson  in  the  well-known  case  of 
Ha'dley  v.  Baxendale,  9  Exch.  341,  5  Eng. 
Rul.  Cas.  502.  "Where  two  parties,"  said 
he,  "have  made  a  contract  which  one  of 
them  has  broken,  the  damages  which  the 
other  party  ought  to  receive  in  respect  of 
such  breach  of  contract  should  be  such  as 
may  fairly  and  reasonably  be  considered 
either  arising  naturally,  {.  e.,  according  to 
the  usual  course  of  things,  from  such  breach 
of  contract  itself,  or  such  as  may  reason- 
ably be  supposed  to  have  been  in  the  con- 
templation of  both  parties  at  the  time  they 
made  the  contract,  as  to  the  probable  result 
of  the  breach  of  it.  Now,"  he  continued,  "if 
the  special  circumstances  under  which  the 
contract  was  actually  made  were  com- 
municated by  the  plaintiffs  to  the  defend- 
ants, and  thus  known  to  both  parties,  the 
damages  resulting  from  the  breach  of  such 
a  contract,  which  they  would  reasonably 
contemplate,  would  be  the  amount  of  in- 
jury which  would  ordinarily  follow  from  a 
breach  of  contract  under  these  special  cir- 
cumstances so  known  and  communicated. 
But,  on  the  other  hand,  if  these  special  cir- 
cumstances were  wholly  unknown  to  the 
party  breaking  the  contract,  he,  at  the 
most,  could  only  be  supposed  to  have  had 
in  his  contemplation  the  amount  of  injury 
which  would  arise  generally,  and  in  the 
great  multitude  of  cases  not  affected  by  any 
snecial  circumstances.  .  .  .  For,  had 
the  special  circumstances  been  known,  the 
parties  might  have  specially  provided  for 
the  breach  of  the  contract  by  special  terms 
as  to  the  damages  in  that  case,  and  of  this 
advanta&re  it  would  be  very  unjust  to  de- 
prive them." 

Although  Had  ley  v.  Baxendale,  supra, 
was  an  action  a^rainst  a  common  carrier  for 
fl.  breach  of  contract  to  transport  and  de- 
liver sroods,  and  common  carriers  of  goods 
and  telesrraph  companies  are  not  under  the 
same  rule  of  responsibility  (Western  U. 
Teleg.  Co.  v.  Short,  63  Ark.  434,  9  L.R.A. 
744.  14  S.  W.  649),  nevertheless,  the  courts 
generally,  but  uot  unanimously,  agree  that 
the  stated  rules  applv  in  actions  acrainst 
telegraph  companies  for  breaches  of  con- 
tracts to  transmit  accurately  and  promptly 
deliver  telegraphic  messages.* 
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While  the  duties  of  a  telegraph  company, 
said  the  court  in  Western  U.  Teleg.  Co.  v. 
Fatman,  73  Ga.  285,  54  Am.  Rep.  877,  are 
similar  to  those  of  ordinary  common  car- 
riers, and  so  much  so  as  to  make  it  proper 
to  call  them,  and  in  many  respects  treat 
them,  as  quasi  common  carriers,  yet  as  their 
charges  are  based  on  the  number  of  words, 
and  not  on  weight,  as  carriers  of  ordinary 
freight,  or  on  value,  as  express  companies, 
the  rule  of  liability  should  not  be  the  same, 
as  respects  notice  or  no  notice  of  the  value 
of  the  despatch. 

The  courts  in  New  York,  Minnesota, 
Maryland,  Wisconsin,  Massachusetts,  Ne- 
vada, and  Maine,  according  to  the  court  in 
Western  U.  Teleg.  Co.  v.  Hver  Bros.  22  Fla. 
637,  1  Am.  St.  Rep.  222,  1  So.  329,  follow- 
ing the  case  of  Hadley  v.  Baxcndale,  supra. 
hold  that  only  nominal  damages  may  be 
recovered  from  a  telegraph  company  under 
taking  to  send  a  telegram,  unless  tlie  sender 
informs  the  operator  of  the  special  circum- 
stances which  constitute  its  importance  and 
the  need  of  its  correct  and  prompt  trans- 
mission. These  cases,  continued  the  court, 
are  decided  upon  the  theory  that  the  prin- 
ciples of  law  regulating  the  conduct  of  com- 
mon carriers  applies  equally  to  tlie  trans- 
mission of  messages  by  the  electric  tele- 
graph system.  The  business  of  one  is  to 
transport  from  one  locality  to  another  some 
tangible  object  of  weight  and  dimension. 
Experience  does  not  susrcrest  in  such  a  trans- 
action any  other  liability  than  compensa- 
tion for  its  value  if  lost  or  destroyed  in  the 
transportation,  or  such  damages  for  its  de- 
lay as  the  object  itself  might  sugjijest.  The 
business  of  the  other  is  the  transmission 
from  one  to  another,  and  from  one  locality 
to  another,  of  information  or  intelligence, 
nothing  in  itself,  but,  as  the  basis  and 
groundwork  that  is  to  influence  the  conduct 
of  others,  is  in  this  respect  of  the  very 
first  importance.  One  is  limited  to  the 
transportation  of  tangible  things,  the  other 
to  the  transmission  of  the  intangible.  There 
is  no  similarity  in  the  services  to  be  per- 
formed, in  the  nature  of  the  things  to  be 
transported  or  transmitted,  or  the  purposes 
to  be  effected,  and,  as  a  consequence,  none 
as  to  the  measure  of  damages  for  failure 
to  perform  their  respective  agreements. 

h.  The    recovery    of    pecuniary    loasea. 

In  England,  where,  as  already  stated,  no 
action  against  a  telesrraph  company  by  a 
person  to  whom  a  telegram  is  sent  lies, 
save  where  a  contractual  relation  exists  be- 
tween him  and  the  company,  he  cannot  re- 
cover even  a  pecuniary  and  direct  loss,  in 
the  absence  of  the  element  of  privity  of  con- 
tract. 

A  person  who  offers  by  telegraph  mer- 
chandise for  sale  to  a  prospective  customer, 
who  in  turn  names  a  price  which  he  is  will- 
insT  to  pay,  cannot  recover  damajres  from  a  [ 
telecrrflph  companv  consequent  upon  its  mis- 
take in  naminfl'  the  price  offered  in  the  re- 
ply despatch,  because  the  liability  of  the 
rompanv  rests  whollv  upon  its  contract 
30  Tv.R.A.fN.R.) 


with  the  sender  of  the  message,  and  there 
is  no  privity  between  it  and  the  person  to 
whom  the  message  is  sent.  Playford  ▼. 
United  Kingdom  Electric  Teleg.  Co.  L.  R 
4  Q.  B.  706. 

In  the  state  of  Alabama,  where  the  Eng- 
lish rule  has  prevailed  to  a  certain  extent, 
an  applicant  for  employment  summoned  by 
telegraph  to  report  for  duty  cannot  main- 
tain an  action  ex  contractu  against  the  tele- 
graph company,  which  has  negligently  de- 
layed delivering  the  message  from  the  em- 
ployer, because,  according  to  the  court  in 
Ford  v.  Postal  Teleg.  Cable  Co.  124  Ala. 
400,  27  So.  409,  the  sender  of  the  message 
did  not  sustain  the  relation  of  agent  toward 
the  person  to  whom  it  was  sent. 

In  all  jurisdictions  where  the  right  has 
boon  recognized  of  the  person  to  whom  a 
telegram  has  been  sent  to  maintain  at  all 
an  action  against  the  telegraph  company, 
to  recover  the  damages  he  has  sustained  by 
the  negligence  of  the  company  in  respect  of 
the  despatch,  the  courts  are  accordant  as 
to  his  right  to  recover  pecuniary  loss. 

A  telegraph  company  is  liable  to  the  per- 
son to  whom  a  telegram  is  addressed,  for 
damages  to  him  resulting  naturally  and  in 
the  usual  course  of  business,  from  its  fail- 
ure to  send  or  deliver  a  despatch  correctly 
and  promptly,  regardless  of  the  disclosing 
by  the  sender  of  its  importance  to  the  re- 
ceiving agent  of  the  company.  Western  U. 
Teleg.  Co.  v.  Hyer  Bros.  22  Fla.  637,  1  Am. 
St.  Rep.  222,  1  So.  129. 

A  telegram  in  the  words,  "Have  work, 
come  at  once,"  was  held  in  Western  U. 
Teleg.  Co.  v.  Hines,  06  Ga.  688,  51  Am.  gt. 
Rep.  159,  23  S.  E.  845,  sufficiently  definite 
and  explicit  to  put  the  telegraph  company 
on  notice  as  to  the  character  of  the  damage 
that  the  person  to  whom  it  was  addressed 
would  probably  sustain  by  nesrlisrence  of  the 
company  in  unreasonably  delaying  the  de- 
livery of  it,  and  to  entitle  such  person, 
where  the  company  had  negligently  failed 
promptly  to  deliver  the  despatch,  to  re- 
cover damages. 

For  the  failure  by  gross  neglisfence  of  a 
telegraph  company  to  deliver  for  several 
days  a  telegram  from  a  prospective  em- 
ployer to  a  traveling  salesman,  closing  a 
contract  of  employment  for  the  ensuing  year 
as  the  culmination  of  previous  neorotiations, 
so  that  the  contract  is  lost,  the  telegraph 
company  is  liable  to  such  salesman  in  dam- 
acres  amounting  to  the  difference  between 
the  asrreed  price  to  be  paid  for  his  services 
and  the  amount  he  was  able  to  earn  durinsr 
the  time  the  contract  would  have  run  if 
made.  Western  U.  Teleg.  Co.  v.  Valentine, 
18  111.  App.  57. 

A  person  who  has  lost  employment  in  con- 
sequence of  the  negligent  delay  of  a  tele- 
graph company  to  deliver  a  telejrram  ad- 
dressed to  him  by  the  prospective  employer 
is  entitled  to  recover  damages  from  the  tele- 
graph company,  according  to  the  Indiana 
supreme  court,  in  Western  U.  Telesr.  Co.  v. 
Fer»ton.  52  Tnd.  1,  upon  the  general  prin- 
ciple that  the  defendant  exercises  corporate 
franchises,  and  is  charged  with  public  ok- 
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ligations,  and  therefore  is  liable  to  any 
member  of  the  public  who  sustains  dam- 
ages by  its  failure  to  discharge  a  public 
duty.  But,  in  Indiana  at  all  events,  it  is 
liable  under  a  statute  embodying  that  prin- 
ciple with  respect  to  the  transmission  and 
delivery  of  telegrams. 

One  who  has  lost  employment  in  con- 
sequence of  the  failure  of  a  telegraph  com- 
pany to  deliver  within  a  reasonable  time  a 
telegram  to  him  from  his  prospective  em- 
ployer is  entitled  to  maintain  an  action  for 
damages  under  the  Indiana  statute  (Rev. 
Stat.  1881,  §  4177),  Western  U.  Telesr.  Co. 
V.  McKibben,  114  Ind.  511,  14  N.  E.  894. 

The  court  in  McPeek  v.  Western  U.  Teleg. 
Co.  107  Iowa,  350,  43  L.R.A.  214,  70  Am. 
St.  Rep.  205,  78  N.  W.  63,  affirmed  a  judg- 
ment against  the  telegraph  company  for 
damages  in  favor  of  the  person  to  whom  a 
telegram  was  addressed  and  negligently  de- 
layed in  delivery,  where  the  delay  prevented 
the  plaintiff  from  arresting  a  fugitive  crim- 
inal, and  earning  a  public  reward  offered 
for  his  apprehension.  The  court  held  fliat 
the  action  was  based  on  the  negligence  of 
the  telegraph  company  in  the  performance 
of  a  duty  in  its  public  capacity  as  a  com- 
mon carrier  of  messages. 

The  inexcusable  and  negligent  omission 
of  a  telephone  company  to  call  a  person  to 
whom  a  long-distance  message  is  addressed 
to  receive  a  message  offering  him  employ- 
ment, which  to  the  company's  knowledge 
will  be  beneficial  to  him,  entitles  him  to 
maintain  an  action  and  recover  damages 
against  the  company  for  the  loss  that  he 
sustains  in  consequence.  !McLeod  v.  Pa- 
cific Teloph.  Co.  62  Or.  22,  15  L.R.A.(N.S.) 
810,  94  Pac.  608,  16  A.  &  E.  Ann.  Cas.  1230, 
rehearing  denied  in  52  Or.  28,  18  L.R.A, 
(N.S.)  954,  95  Pac.  1009,  16  A.  &  E.  Ann. 
Cas.  1241. 

The  delay  and  negligence  of  a  telegraph 
company  to  deliver  a  message  sent  to  one 
who  has  applied  for  employment  and  has 
been  accepted,  summonins^  him  to  the  place 
of  work  to  becrin  his  duties,  renders  the 
company  liable  in  damages  to  the  addressee 
of  the  despatch,  where  it  appears  that,  in 
consequence  of  his  failure  to  receive  it,  an- 
other person  was  employed  in  his  stead. 
Stumm  V.  Western  U.  Teleg.  Co.  140  Wis. 
528,  122  N.  W.  1032. 

The  negligent  delay  of  a  telegraph  com- 
pany to  deliver  a  message  to  a  lawyer, 
summoning  him  to  attend  court  to  defend 
a  person  charged  with  crime,  entitles  the 
person  to  whom  the  message  is  addressed 
to  recover  of  the  telegraph  company  the 
penalty  given  by  the  Mississippi  statute 
and,  in  addition,  the  fee  that  he  would  have 
earned,  and  has  lost  in  consequence  of  the 
delay  in  the  delivery  of  the  message,  be- 
cause the  nature  and  urgency  of  the  case  is 
apparent  upon  the  face  of  the  despatch. 
Western  U.  Teleg.  Co.  v.  McLaurin,  70  Miss. 
26,  13  So.  36. 

A  physician  and  surgeon  summoned  by 
telecraph  to  attend  a  suffering  patient  is 
entitled  to  recover  damages  from  the  tele- 
pranh  comT>'»r.T  for  its  unreasonable  delay 
30  L.R.A.(N.S.) 


and  inexcusable  negligence  in  delivering  the 
despatch  to  hira,  whereby  he  was  prevented 
from  attending  the  call  until  after  the 
patient  had  died.  Fairley  v.  Western  U. 
Teleg.  Co.  73  Miss.  6,  18  So.  796;  Western 
U.  Teleg.  Co.  v.  Longwill,  6  N.  M.  308,  21 
Pac.  339. 

A  physician  to  whom  is  addressed,  but 
not  delivered,  a  telegram  summoning  him 
to  attend  a  patient  professionally,  is  en- 
titled under  the  statute  of  Wisconsin  mak- 
ing a  telegraph  company  liable  for  all  dam- 
ages occasioned  by  failure  to  transmit  and 
deliver  telegrams  intrusted  to  it,  to  main- 
tain an  action  against  the  company  for  loss 
of  the  fees  which  he  would  have  earned  by 
rendering  the  service  the  telegram  called 
upon  him  to  do.  Barker  v.  Western  U. 
Teleg.  Co.  134  Wis.  147,  14  L.R.A.(N.S.) 
533,  126  Am.  St.  Rep.  1017,  114  N.  W.  439. 

The  action  of  Mood  v.  W^estern  U.  Teleg. 
Co.  40  S.  C.  524,  19  S.  E.  67,  was  brought 
by  a  physician  to  recover  damages  for  the 
loss  of  compensation  for  services  which  he 
would  have  earned  but  for  the  delay  of  the 
telegraph  company  in  delivering  a  tele- 
gram addressed  to"  him,  and  its  failure  al- 
together to  deliver  another  telegram  ad- 
dressed to  him  summoning  him  to  attend 
an  injured  patient;  but  the  court  held  the 
complaint  bad  on  demurrer  for  failure 
properly  to  set  out  special  and  consequential 
damages,  and  notice  to  the  company  of  the 
damages  in  contemplation,  and,  reversing 
a  judgment  in  the  physician's  favor,  or- 
dered a  new  trial  upon  that  ground. 

A  telegraph  company  which  has  unrea- 
sonably and  negliirently  delayed  the  deliv- 
ery of  a  despatch  adrlrcssod  to  a  ship 
broker  is  liable  to  him  in  damages  for  the 
loss  of  his  commissions  due  to  a  failure  to 
receive  the  despatch  in  time.  Western  U. 
Teleg.  Co.  v.  Fatman,  73  Ga.  285,  54  Am. 
Rep."  877. 

A  cotton  broker  commispioned  to  buy  cot- 
ton,  who  has  telegraphed  his  principal  for 
instructions  concerninsr  a  particular  pur- 
chase, is  entitled  to  recover  damages  from 
the  telegraph  company  which  he  has  sus- 
tained in  consequeTice  of  gross  and  inex- 
cusable delay  to  deliver  an  answering  de- 
spatch containing  p"ch  instructions  in 
cryptic  language.  Western  U.  Teleg.  Co. 
v.'Weiting,  1  Tex.  App.  Civ.  Cas.  (White 
&  W.)    444. 

A  broker  in  lands  is  entitled  to  maintain 
an  not'on  arainst  the  telegraph  company 
for  damages  in  .delaying  inexcusably  a  tele- 
gram addrePRCfl  to  him.  where,  by  reason 
of  such  delay,  he  has  lopt  a  sale,  and  his 
commissions  thereon,  of  real  estate  which 
he  was  employed  to  Sell.  Harper  v.  West- 
ern U.  Teleg.' Co.  Ill  Mo.  App.  269,  86  S. 
W.  904. 

In  Hfpe  y.  Western  IT.  Teleg.  Co.  137 
Iowa,  329,  113  N.  W.  819,  the  person  to 
whom  a  telegram  was  erroneously  ad- 
dressed by  the  sender,  and  delayed  in  de- 
livery, was  held  entitled  to  recover  dam- 
ages for  the  loss  of  his  commission  upon 
the  sale  of  real  estate,  notwithstanding  the 
error  on  the  part  of  the  sender,  and  not- 
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withstanding  also  that  a  subsequent  sale  of 
the  property  was  made,  by  which  he  re- 
ceived a  larger  commission. 

The  Oregon  supreme  court  in  Frazier  v. 
Western  U.  Teleg.  Co.  45  Or.  414,  67  L.R.A. 
319,  78  Pac.  330,  2  A.  &  E.  Ann.  Cas.  39G, 
held  that  the  plaintiffs,  who  were  real-ostate 
brokers,  were  not  entitled  to  recover  dam- 
age for  the  loss  of  commissions  upon  the  sale 
of  real  estate  consequent  upon  the  failure  of 
the  telegraph  company  to  deliver  a  despatch 
from  the  owner  of  property  listed  with 
them  for  sale,  directing  the  acceptance  of  an 
offer  previously  made,  and  put  the  decision 
on  the  ground  that  the  telegraph  company 
did  not  know,  either  expressly  or  implieaiy 
that  the  addressees  were  land  brokers,  and 
consequently  did  not  contemplate  such  dam- 
ages as  consequential  upon  its  negligence  in 
delaying  delivery  of  the  despatch.  The 
court  declared  that  an  exhaustive  exami- 
nation of  the  cases  holding  that  the  ad- 
dressee of  a  telegram  might  sue  the  com- 
pany for  negligence  had  disclosed  tliat  in 
all  of  them  the  company  knew  or  was 
ohargeable  with  knowledge  that  the  mes- 
sage was  for  his  benefit,  and  that  no  case 
had  come  under  its  observation  in  which  the 
addressee  was  permitted  to  recover  in  any 
other    circumstances. 

For  inexcusable  negligence  in  delivering  a 
message,  a  telegraph  company  is  liable  in 
damages  to  the  person  to  whom  the  message 
was  addressed,  where  the  message  contained 
information  of  the  acceptance  of  a  business 
proposition  made  by  the  recipient  to  the 
sender,  and  which  failed  of  being  carried 
into  effect  because  of  such  delav.  Western 
U.  Teleg.  Co,  v.  Kemp.  Bros.  55  111.  App. 
583. 

A  person  to  whom  a  telegram  is  ad- 
dressed, calling  for  his  presence  at  the  place 
from  which  it  is  sent  on  a  particular  day, 
is  entitled  to  recover  damages  from  the 
telegraph  company  covering  the  reasonable 
expenses  of  his  journey  and  the  value  of 
his  time  lost  in  making  it,  if,  by  the  negli- 
gence of  the  company,  the  tele^^ram  by  error 
specifies  the  wrong  date.  Western  U.  Teleg. 
Co.  V.  Short,  53  Ark.  434,  9  L.R.A:  744,  14 
S.  W.  649. 

The  plaintiff  in  Western  U.  Telesr-  Co.  v. 
pastier,  90  Ark.  268,  —  L.R.A.  (N.S.)  — , 
119  S.  W.  285,  was  refused  a  recovery  for 
more  than  a  small  amount  which  she  had 
paid  for  traveling  expenses  on  account  of 
a  telegram  from  her  husband  received  on 
Saturday    erroneously    announcing    his    ex- 

{)ectation  of  being  at  home  that  day  when 
le  had  written  Sunday,  the  next  day,  where 
the  despatch  was  corrected  on  Sunday,  and 
the  sender  of  it  arrived  at  the  time  desig- 
nated. 

A  client  to  whom  a  telegram  sent  by  his 
attorney  has  been  inexcusably  delayed  in 
delivery,  and  who  in  consequence  has  suf- 
fered damage,  is  entitled  to  recover  such 
damage  from  the  telesfrnph  company,  upon 
the  trround  of  its  nejrU^rence.  Martin  v. 
Wecferr  r.  Teleg.  Co.  1  Tex.  Civ.  App.  143, 
20  S.  W.  800. 

A  jud<rment  against  a  telciyraph  company 
30  L.R.A.(K.R.) 


in  favor  of  a  partnership,  for  the  failure 
promptly  to  deliver  a  business  telegram 
sent  to  it,  was  affirmed  in  Postal  Teleg. 
Co.  v.  Levy  (Tex.  Civ.  App.)  102  S.  W.  134. 

In  Brewster  v.  Western  U.  Teleg.  Co.  65 
Ark.  537,  47  S.  W.  560,  the  senders  of  the 
telegram  and  the  person  to  whom  it  was 
addressed  were  all  partners  in  business,  and 
the  telegram  related  to  business  of  the  part- 
nership. The  action  was  brought  by  the 
firm  as  partners,  and  the  negligent  delay 
of  the  telegraph  company  was  not  con- 
troverted, the  only  question  being  as  id 
the  measure  of  damages,  and  wiiether  any 
damages  beyond  the  price  paid  for  the  tele- 
gram could  be  recovered  at  all. 

A  judgment  in  favor  of  the  person  to 
whom  a  telegram  was  addressed,  for  the 
value  of  cattle  drowned  by  a  river  flood 
which  he  failed  to  guard  against  in  conse- 
quence of  not  receiving  in  time  advice  from 
his  agent,  the  sender  of  the  telegram,  of  the 
rising  of  the  river,  was  affirmed  in  Western 
U.  Teleg.  Co.  v.  Pauley,  157  Ala.  615,  47 
So.  654. 

The  person  to  whom  a  telegram  was  ad- 
dressed notifying  him  of  the  condition  of 
the  live  stock  market  at  the  place  where  the 
sender  of  the  despatch  was,  and  advising 
him  to  delay  shipping  cattle  for  a  time, 
and  who  sustained  a  loss  in  consequence  of 
the  negligence  and  delay  of  the  telegraph 
company  in  delivering  the  despatch,  was 
held  entitled  to  recover  damages  against 
the  telegraph  company,  in  Western  U.  Teleg. 
Co.  v.  Woods,  56  Kan.  737,  4  Pac.  989. 

A  person  to  whom  a  telegram  is  ad- 
dressed and  sent  by  a  previous  arrangement 
between  him  and  the  sender,  advising  him 
to  ship  cattle  for  sale  in  the  sender's  mar- 
ket as  soon  as  possible,  and  which  is  un- 
reasonably andt  inexcusably  delayed  in  de- 
livery by  the  negligence  of  the  telegraph 
company,  is  entitled  to  recover  damages 
from  the  telegraph  company,  which  he  has 
sustained  in  consequence  of  such  delay, 
by  tlie  loss  of  a  sale,  for  depreciation  in 
the  price  of  cattle  in  the  market  because  of 
the  lapse  of  time.  Whittemore  v.  Western 
U.  Teleg.  Co.  71  Fed.  651. 

A  judgment  against  a  telegraph  com- 
pany which  negligently  delayed  the  delivery 
of  a  despatch  sent  to  the  plaintiffs,  an- 
nouncing a  shipment  of  cattle  for  reship- 
ment  by  them  to  Europe,  in  favor  of  the 
persons  to  whom  the  telegram  was  ad- 
dressed, was  aflfirmed  in  Western  U.  Teleg. 
Co.  V.  Lehman,  105  Md.  442,  GO  Atl.  206. 

A  judgment  against  a  tele:jraph  com- 
pany recovered  by  a  ranchman,  for  dam- 
ages for  delay  in  delivering  a  t?le2rram  to 
him  announcing  a  sale  of  a  herd  of  cattle 
that  had  been  rounded  up  awaiting  the  re- 
ceipt of  a  despatch,  and  which  had  been 
turned  loose  on  the  range  in  consequence 
of  its  nondelivery,  so  that  it  was  necessary 
again  to  round  up  the  beasts,  was  affirmed 
in  Pruett  v.  Western  U.  Teleg.  Co.  6  Tex. 
Civ.  App.  533,  25  S.  W.  794.  • 

The  telegraph  company  was  held  liable, 
and  a  judgnient  against  it  affirmed,  for  the 
failure  to  deliver  a  despatch  accepting  the 
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plaintifT's  ofTer,  previously  made  by  letter, 
to  purchase  a  number  of  head  of  cattle,  and 
asking  him  to  come  quickly,  notwithstand- 
ing the  contention  tiiat  tiie  plaintiff  had  an 
adequate  remedy  upon  his  contract  of  pur- 
chase with  the  owner  of  the  cattle,  who 
had  sold  the  beasts  to  another  purchaser 
because  of  not  hearing  from  the  plaintiff, 
in  Western  U.  Teleg.  Co.  v.  Snow,  31  Tex. 
Civ.  App.  275,  72  S.  W.  250. 

The  telegraph  company  in  Mitchell  v. 
Western  U.  Teleg.  Co.  12  Tex.  Civ.  App. 
262,  33  S.  W.  1016,  successfully  contended 
upon  the  trial  that  the  plaintiff,  to  whom 
it  had  negligently  delayed  delivering  a  tele- 
gram from  his  son  announcing  a  failure  of 
the  water  supply  upon  his  ranch  and  re- 
questing instructions  for  the  care  of  his 
cattle,  was  not  entitled  to  recover,  because 
the  damages  which  he  claimed  were  not  so 
much  due  to  its  negligence  in  delivering  the 
despatch  as  to  his  own  negligence  in  not 
making  proper  provision  for  the  watering 
of  his  stock  before  leaving  home;  but  the 
judgment  in  favor  of  the  company  obtained 
upon  this  theory  was  reversed  by  the  court 
of  civil  appeals,  and  the  cause  remanded  for 
a  new  trial. 

The  court  in  Western  U.  Teleg.  Co.  v. 
True,  101  Tex.  236,  106  S.  W.  315,  held 
that  the  facts  established  beyond  con- 
troversy the  liability  of  the  telegraph  com- 
pany to  the  person  to  whom  a  despatch  was 
addressed  and  inexcusably  and  negligently 
delayed  in  delivery,  for  such  damages  as 
he  could  prove  by  proper  evidence,  and  that 
the  only  question  before  the  court  upon  an 
appeal  from  the  judgment  against  the  tele- 
graph company  was  whether  the  messages 
and  attending  circumstances  charged  tiio 
company  with  such  notice  of  the  nature  of 
the  transaction  to  which  the  despatch  re- 
ferred as  to  make  it  liable  for  the  danian;es 
to  the  plaintiff  consequent  upon  the  failing 
of  a  negotiation  for  the  purchase  of  cattle, 
and,  as  the  court  concluded  that  the  com- 
pany did  not  have  the  requisite  notice  to 
render  it  liable,  the  judgment  was  reversed. 

In  Fisher  v.  Western  U.  Teleg.  Co.  119 
Wis.  146,  96  N.  W.  646,  the  plaintiffs  had 
sent  a  despatch  to  a  person  having  a  stock 
of  tobacco  for  sale,  accepting  conditionally 
an  offer  of  sale  and  requesting  an  answer, 
and  sued  for  damages  for  a  delay  in  de- 
livering the  reply,  which  closed  the  trans- 
action by  a  refusal  to  accept  the  suggested 
condition.  The  court  held  that,  notwith- 
standing the  Wisconsin  statute  making 
telegraph  companies  liable  for  all  damages 
occasioned  by  failure  or  negligence  of  their 
employees  in  receiving,  copying,  transmit- 
ting, or  deliverinsr  messages  (Stat.  1898. 
§  1778),  tliere  could  he  no  recovery  becaus-? 
no  legal  damncoa  were  shown  as  the  proxi- 
mate result  of  the  breach  of  the  company's 
duty  to  deliver.  Tlie  precise  ground  upon 
which  the  trial  was  decided  did  not  ap- 
pear, and  in  opening  the  opinion  affirming 
the  judgment,  Marshall,  J.,  writing  for  tlu; 
court,  said  that  while  there  was  much  au- 
thority to  the  effect  tliat  the  addressee  of 
a  telegram,  the  sender  not  being  his  agent 
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nor  making  a  contract  for  his  benefit,  must 
sue  for  the  breach  of  duty  constituting  ac- 
tionable negligence  or  not  at  all,  and  could 
not  maintain  an  action  for  a  breach  of  con- 
tract, that  question  need  not  then  be  de- 
cided. 

In  Swan  v.  Western  U.  Teleg.  Co.  07 
L.RJI.  153,  63  C.  C.  A.  550,  129  Fed.  318, 
the  plaintiff  sought  to  recover  of  the  tele- 
graph company  damages  on  account  of  hav- 
ing lost  an  opportunity  to  purchase  mining 
stock,  because  of  not  receiving,  until  after 
a  close  of  the  stock  exchange  on  the  day 
that  the  message  was  sent,  a  telegram  ad- 
dressed to  him  by  a  mining  expert  advising 
the  purchase;  but  in  that  case,  by  stipula- 
tion between  the  parties  and  their  attor- 
neys, it  was  agreed  that  no  claim  against 
the  company  was  made  by  the  plaintiff  on 
account  of  negligent  delay  in  transmitting 
and  delivering  the  message,  and  that  that 
question  might  be  considered  by  the  court 
as  eliminated  from  the  case,  the  ground 
of  recovery  resting  on  the  addition  by  the 
company  to  the  signature  of  the  sender  of 
the  figures  and  initials,  ''3.27  P.  M.,"  thus 
misleading  him  in  respect  of  the  time  the 
despatch  had  been  sent.  The  court  upon 
error  reversed  the  trial  court,  and  ordered 
judgment  'in  favor  of  the  plaintiff  for  the 
difference  in  the  price  between  the  market 
rate  of  the  stock  upon  the  day  the  despatch 
was  sent  and  the  amount  paid  by  the 
plaintiff  the  next  day. 

c.  The  recovery  for  mental  suffering. 

It  is  hornbook  law  that  for  a  wrong  with- 
out a  legal  injury  no  cause  of  action  ac- 
crues, and  no  remedy  is  afforded  by  the 
courts.  It  is  therefore  of  prime  importance 
in  the  investigation  of  the  subject  in  hand 
to  ascertain  whether  the  negligence  of  the 
telegraph  company  sued  for  damages  re- 
sulting from  its  delay  in  delivering  a  mes- 
sage inflicted  any  legal  injury  upon  the 
plaintiff.  In  by  far  the  greater  number  of 
cases  where  the  question  was  debated  wheth- 
er or  not  legal  damage  had  ensued,  the  con- 
troversy waged  concerning  the  right  to  re- 
cover for  mental  anguish  unaccompanied  by 
physical  suffering.  The  courts  are  in  hope- 
lees  conflict  upon  tins  question,  and  all 
that  can  be  done  for  the  student  of  the  sub- 
ject is  to  spread  before  him  in  detail  their 
discordant  decisions. 

If  the  plaintiff  in  an  action  against  a 
telegraph  company  based  upon  its  delay  to 
deliver  a  despatch  has  sustained  no  legal 
damage  by  such  delay,  he  must  fail  in  the 
action,  whether  he  was  the  sender  of  the 
telegram  or  the  person  to  whom  it  was  sent. 
Hence,  in  jurisdictions  where  mental  suffer- 
ing? and  anguish,  im connected  with  physical 
injury  or  pecuniary  loss,  are  not  esteemed 
legal  damage,  the  company  escapes  liability 
even  when   inexcusably  negligent. 

In  Russell  v.  Western  U.  Teleg.  Co.  3 
Dak.  315,  19  N.  W.  408,  the  action  was 
brought  by  the  person  to  whom  a  telegram 
was  addressed,  announcing  the  death  of  his 
sister  and  the  time  fixed  for  the  funeral,  on 
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account  of  a  delay  of  five  days  in  deliver- 
ing it,  but,  inasmuch  as  the'  only  damage 
alleged  in  the  complaint  was  mental  dis- 
tress and  anguish,  the  court  held  the  com- 
plaint demurrable  for  failure  to  allege  legal 
damage. 

In  the  following  cases  brought  against 
telegraph  companies  by  persons  to  whoni 
telegrams  were  addressed  and  negligently 
delayed  in  delivery,  the  plaintiffs  were  re- 
fused judgments  because  the  only  damages 
they  claimed  were  grounded  in  mental  suf- 
fering and  distress,  unconnected  witli  phys- 
ical or  pecuniary  injury,  and  the  courts 
held  these  were  not  recoverable.  The  ques- 
tion of  the  right  of  the  plaintiffs  to  main- 
tain '  suit  was  left  out  of  view. 

Blount  V.  Western  U.  Teleg.  Co.  126  Ala. 
105,  27  So.  779;  Western  U.  Teleg.  Co.  v. 
Blocker,  138  Ala,  484,  35  So.  468;  Peay  v. 
Western  U.  Teleg.  So.  64  Ark.  538,  39 
L.R^.  463,  43  S.  W.  965 ;  Western  U.  Teleg. 
Co.  V,  Ferguson,  157  Ind.  64,  64  L.R.A.  84G, 
60  N.  E.  674,  1080;  Western  U.  Teleg.  Co. 
V.  Briscoe,  18  Ind.  App.  22,  47  N.  E.  473; 
Western  U.  Teleg.  Co.  v.  Adams,  28  Ind. 
App.  420,  63  N.  E.  125;  Western  U.  Teleg. 
Co.  v.  Rogers,  68  Miss.  748,  13  L.R.A.  859, 
24  Am.  St.  Rep.  300,  9  So.  823;  Council  v. 
Western  U.  Teleg.  Co.  116  Mo.  34,  20  L.R.A. 
172,  38  Am.  St.  Rep.  575,  22  S.  W.  345; 
Morton  v.  Western  U.  Teleg.  Co.  53  Ohio  St. 
431,  32  L.R.A.  735,  53  Am.  St.  Rep.  648, 
41  N.  E.  689 ;  Kester  v.  Western  U.  Teleg. 
Co.  55  Fed.  603 ;  Kline  v.  Western  U.  Teleg. 
Co.  3  Ohio  N.  P.  143 ;  Lewis  v.  Western  U. 
Teleg.  Co.  57  S.  C.  325,  35  S.  E.  556;  Davis 
v.  Western  U.  Teleg.  Co.  46  W.  Va.  48,  32 
S.  E.  1026;  Tyler  v.  Western  U.  Teleg.  Co. 
64  Fed.  634 ;  Alexander  v.  Western  U.  Teleg. 
Co.  126  Fed.  445;  Rowan  v.  Western  \J. 
Teleg.  Co.  149  Fed.  550. 

In  Clay  v.  Western  U.  Teleg.  Co.  81  Ga. 
285,  12  Am.  St.  Rep.  316,  6  S.  E.  813,  the 
person  to  whom  a  despatch  was  addressed, 
asking  him  to  meet  a  certain  train  for  the 
purpose  of  arranging  for  the  shipment  fur- 
ther on  of  a  corpse,  failed  to  recover  because 
the  court  held  he  had  not  sustained  any 
damage  by  the  failure  of  the  company  to 
deliver  the  despatch  in  time  to  enable  him 
to  meet  the  train. 

A  person  to  whom  a  telegraph  message 
announcing  the  dying  condition  of  his 
brother  was  sent,  but  by  gross  negligence  of 
the  company  not  delivered  promptly,  and 
w]2o  consequently  was  unable  to  reach  his 
bc'ither's  bedside  before  death  had  occurred, 
^as  held  in  Chapman  v.  Western  U.  Teleg. 
Co,  88  Ga.  763,  17  L.R.A.  430,  30  Am.  St. 
Rep.  183,  16  S.  E.  901,  not  entitled  to  re- 
cover more  than  nominal  damages  simply 
for  mental  suffering;  but  the  right  of  the 
recipient  of  the  despatch  to  maintain  the 
action  was  not  questioned.  This  case  was 
followed  and  its  doctrine  reiterated  in 
Giddens  v.  Western  U.  Teleg.  Co.  Ill  Ga. 
824,  35  S.  E.  638. 

The  question  litigated,  and  decided  in 
favor  of  the  defendant,  in  International 
Ocean  Teleg.  Co.  v.  Saunders,  32  Fla.  434,  21 
L.R.A.  810,  14  So.  148,  was  as  to  the  right 
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to  recover  damages  for  mental  pain  and  suf- 
fering in  an  action  against  the  telegraph 
company  for  failure  promptly  to  transmit 
and  deliver  a  telegraph  despatch  announcing 
the  mortal  illness  of  the  plaintiff's  wile. 
The  case,  however,  conceded  the  right  of 
the  plaintiff',  who  was  the  person  to  whom 
the  despatch  was  addresseu,  to  recover  at 
least  nominal  damages.' 

It  was  decided  in  Curtain  v.  Western  U. 
Teleg.  Co.  16  Misc.  347,  38  N.  Y.  Supp.  58, 
reversing  14  Misc.  459,  72  N.  Y.  S.  K.  200, 
36  N.  Y.  Supp.  1111,  that  a  person  to  whom 
a  telegram  announcing  the  death  and  time 
of  the  funeral  of  a  brother  was  addresseu, 
and  inexcusably  delayed  in  delivery,  was 
entitled  to  recover  damages  from  tiie  tele- 
graph company;  but  that  decision  was  re- 
versed in  13  App.  Div.  253,  42  N.  Y.  Supp. 
1109,  upon  the  ground  that  mental  suffer- 
ing, the  only  damage  alleged  and  proved  in 
the  case,  afforded  no  legal  basis  for  the 
recovery  of  pecuniary  damages. 

In  Kightlinger  v.  Western  U.  Teleg.  Co. 
20  Pa.  Co.  Ct.  630,  a  demurrer  was  sus- 
tained to  a  declaration  in  an  action  against 
a  telegraph  company  by  '  the  person  tu 
whom  a  despatch  was  addressed,  informing 
him  of  the  serious  and  dangerous  illness  of 
his  father,  and  which  the  company  negli- 
gently delayed  in  delivering,  where  the  only 
averment  of  damage  was  that  the  plaintiff 
had  been  by  such  delay  "hindered  and  pre- 
vented from  seeing  his  father  alive,  and 
ministering  to  his  wants  and  comfort,"  the 
court  being  of  the  opinion  that  this  alle- 
gation did  not  set  forth  actionable  damage, 
or  even  allege  mental  anguish  and  grief. 

One  to  whom  a  telegram  has  been  ad- 
dressed and  promptly  delivered  announcing 
the  serious  illness  of  his  wife's  mother,  and 
who  has  in  return  sent  another  despatch  to 
the  sender  asking  as  to  the  condition  of  the 
sick  woman  and  whether  the  presence  of 
his  wife  was  necessary,  was  held  not  en- 
titled to  recover  damages  from  the  tele- 
graph company  for  its  failure  to  deliver 
a  third  despatch  announcing  an  improve- 
ment and  that  the  illness  was  not  danger- 
ous, where  the  only  damage  alleged  was 
continued  anxiety  and  mental  distress. 
Rowell  V.  Western  U.  Teleg.  Co.  75  Tex.  26, 
12  S.  W.  534. 

The  plaintiff  in  Western  U.  Teleg.  Co.  v. 
Kuykendall,  99  Tex.  323,  89  S.  W.  965,  to 
whom  a  telegram  had  been  addressed  and 
unreasonably  delayed  in  delivery,  which  an- 
nounced the  death  of  her  brother  and  that 
the  sender  was  coming  with  the  corpse,  was 
denied  a  recovery  against  the  telegraph 
company  for  mental  anguish  alleged  to  have 
been  suffered  because,  on  account  of  the  de- 
lay, the  coffin  could  not  be  opened  so  as  to 
enable  her  to  review  the  remains,  on  the 
ground  that  such  damages  were  not  reason- 
ably to  be  contemplated  by  the  company  as 
consequent  upon  delay  in  delivering  the 
message. 

In  De  Voegler  v.  W^estern  U.  Teleg.  Co. 
10  Tex.  Civ.  App.  229,  30  S.  W.  1107,  the 
plaintiff,  a  youth  away  from  home,  was 
held     nojt    entitled    U>    recover     damages 
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against  the  telegraph  company  for  mental 
distress  consequent  upon  its  failure  prompt- 
ly to  deliver  to  him  money  which  his 
mother  had  transmitted  to  him  by  tele- 
graph at  his  request. 

The  humiliation  suffered  by  a  sister  be- 
cause her  brother  had  died  at  a  distant 
place,  and  was  buried  at  the  cost  of 
strangers  on  account  of  leaving  no  means, 
is  not  a  proper  ground  of  recovery  against 
a  telegraph  company  for  its  delay  in 
promptly  delivering  the  telegraphic  mes- 
sage announcing  the  death  and  asking  in- 
structions as  to  the  disposal  of  the  corpse. 
Western  U.  Teleg.  Co.  v.  McNairy,  34  Tex. 
Civ.  App.  389,  78  S.  W.  969. 

A  judgment  against  a  telegraph  company 
in  favor  of  the  person  to  whom  a  telegram 
was  addressed,  announcing  the  death  and 
the  time  of  the  funeral  of  his  father,  and 
which  was  negligently  delayed  in  delivery, 
was  reversed  in  Western  U.  Teleg.  Co.  v. 
Butler,  46  Tex.  Civ.  App.  28,  99  S.  W.  704, 
upon  the  ground  that  the  plaintiff's  mental 
distress  due  to  his  inability  to  be  present 
and  comfort  his  mother  in  her  bereavement 
was  not  a  proper  element  of  damage  in 
such  a  case. 

The  negligent  delay  of  a  telegraph  com- 
pany to  deliver  a  message  to  parents  an- 
nouncing that  their  son,  who  had  been 
seriously  ill,  was  better,  affords  the  parents 
no  i^ound  of  action  to  recover  for  mental 
anxiety  and  distress  alone.  McCarthy  v. 
Western  U.  Teleg.  Co.  (Tex.  Civ.  App.)  66 
S.  W.  668. 

A  judgment  against  a  telegraph  company 
for  negligent  and  inexcusable  delay  in  de- 
livering a  message  addressed  to  the  plain- 
tiff, announcing  the  illness  of  his  daughter, 
in  consequence  of  which  he  missed  a  train 
that  he  might  have  taken  to  his  daughter's 
home  six  hours  earlier,  was  reversed  in 
Western  U.  Teleg.  Co.  v.  Barrett  (Tex.  Civ. 
App.)  118  S.  W.  1089,  upon  the  ground  that 
there  had  been  included  in  the  judgment 
damages  for  mental  distress  consequent  upon 
the  nondelivery  of  a  reply  to  a  telegram  the 
plaintiff  had  sent  inquiring  as  to  the  then 
present  condition  of  his  daughter,  when 
the  proof  showed  that  that  was  unchanged. 

The  court  in  Goodhue  v.  Western  U. 
Teleg.  Co.  (Tex.  Civ.  App.)  122  S.  W.  41, 
affirmed  a  judgment  in  favor  of  a  telegraph 
company  in  an  action  instituted  by  a 
daugnter  to  recover  damages  for  mental 
distress  consequent  upon  the  negligent  de- 
lay of  the  company  to  deliver  a  despatch 
informing  her  of  the  mortal  illness  of  her 
father,  upon  the  curious  ground  that  the 
delay  to  deliver  the  despatcli  had  not  pro- 
duced her  anxiety  and  mental  distress,  but 
had  only  prolonged  the  suffering  which  al- 
ready existed,  and  arose  from  a  great  de- 
sire to  reach  her  father  and  home  at  the 
earliest  possible  moment. 

In  Connellv  v.  Western  U.  Teleg.  Co.  100 
Va.  51,  66  L.R.A.  663.  93  Am.  St.  Rep.  919, 
40  S.  E.  618,  the  plaintiff  was  defeated  in 
an  action  against  the  teloffraph  company 
to  recover  damages  for  ne.!?l'i^ent  delay  in 
delivering  a  telegram  addressed  to  him,  an- 
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nouncing  the  death  of  his  father.  His  right 
to  maintain  the  action  apparently  was  not 
contested,  since  there  was  a  statute  at  that 
time  in  the  state  of  Virginia  providing  a 
penalty  of  $100  to  the  addressee  of  a  tele- 
gram for  the  failure  to  transmit  and  de- 
liver a  despatch,  and  a  further  statute  per- 
mitting any  person  injured  by  a  violation 
of  that  act  to  recover  such  damages  as  he 
might  sustain,  notwithstanding  the  imposi- 
tion of  a  statutory  penalty  or  forfeiture; 
but  the  court  reached  its  concliision  upon 
the  ground  that  only  mental  distress  and 
suffering  were  alleged  as  damages,  and  for 
these,  when  unaccompanied  by  pecuniary 
injury  or  physical  pain,  no  recovery  could 
be  had. 

In  Summerfield  v.  Western  U.  Teleg.  Co. 
87  Wis.  1,  41  Am.  St.  Rep.  17,  67  N.  W. 
973,  the  court  reversed  a  judgment  in  favor 
of  the  person  to  whom  a  despatch  an- 
nouncing that  his  mother  was  dying,  and 
requesting  his  presence,  was  sent  and  un- 
reasonably delayed  in  delivery,  upon  the 
ground  that  damages  for  mental  suffering 
alone  were  not  recoverable  in  that  state. 
There  was,  however,  a  statute  (Laws  of 
1885,  chap.  171,  Sanborn  &  B.  Anno.  Stat. 
§  1770b)  which  made  telegraph  companies 
''liable  for  all  damages  occasioned  by  fail- 
ure or  negligence"  of  their  servants  in  re- 
ceiving, copying,  transmitting,  or  deliver- 
ing messages,  and  Cassoday,  J.,  dissenting 
from  the  conclusion  of  the  court  upon  the 
ground  that  the  statute  gave  a  right  of 
action  in  such  cases,  said  pertinently:  "If 
the  statute  gives  no  right  of  action  for  any 
damages  except  such  as  were  recoverable 
at  common  law,  then  its  enactment  was  an 
idle  ceremony." 

In  sustaining  a  demurrer  by  the  tele- 
graph company  to  a  declaration  in  an 
action  wherein  the  plaintiff  alleged  negli- 
gence in  a  telegraph  company  in  delaying 
the  delivering  of  a  message  to  him  from  his 
sister,  which  prevented  him  from  reaching 
the  deathbed  of  his  brother-in-law,  the 
court  in  Chase  v.  W^estern  U.  Teleg.  Co.  10 
L.R.A.  464,  44  Fed.  654,  said:  "The  negli- 
gence of  the  defendant  is  sufficiently  aver- 
red; and  it  seems  to  be  settled  in  this 
country,  contrary,  however,  to  the  English 
cases,  that  the  receiver  of  a  telegram  may 
recover  damages  actually  sustained  by 
negligent  delay  in  delivery.  An  examina- 
tion of  the  adjudged  cases,  however,  shows 
that  the  great  weight  of  authority  U 
against  recovery  in  a  case  like  this  for 
mental  suffering  alone." 

The  person  to  whom  a  telegram  is  ad- 
dressed, and  negligently  and  inexcusably 
delayed  in  delivery  by  the  agents  of  the 
telegraph  company,  it  was  held  in  Crawson 
V.  Western  U.  Teleg.  Co.  47  Fed.  644,  may 
not  recover  for  mental  suffering  alone,  un- 
accompanied by  other  injuries.  The  court 
intimated  in  that  case,  however,  that  the 
action  would  be  maintainable  if  the  negli- 
gence of  the  company  had  been  so  gross  as 
to  indicate  malice,  and  if  there  were  any 
physical  pain  and  suffering  so  that  the 
mental  distress  might  be  taken  into  con- 
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siderarion  as  a  natural  and  proximate  re- 
sult of  the  phviiical  pain. 

It  was  held  in  Western  U.  Teleg.  Co.  v. 
Wood,  21  L.R.A.  706,  0  C.  C.  A.  432,  13  U. 
S.  App.-  317,  67  Fed.  471,  that  a  person  to 
whom  a  telegram  was  addressed  might  not 
recover  of  the  company  damages  for  failure 
to  deliver  tlie  message,  where  he  was  not  a 
party  to  the  contract  under  which  it  was 
sent,  and  where  the  company  was  3ot  in- 
formed, either  by  the  language  of  the  mes- 
sage or  otherwise,  that  the  contract  was  for 
his  beneiit;  but  in  that  case  the  damages 
claimed  were  for  mental  distress  and  suiier- 
ing  alleged  to  be  due  to  the  negligence  of 
the  company  in  failing  promptly  to  deliver 
to  the  plaintiff  a  telegram  announcing  the 
dangerous  illness  of  his  father,  and  the 
reasoning  of  the  court  is  directed  generally 
to  the  proposition  that  such  damages,  when 
not  accompanied  by  physical  or  pecuniary 
injury  to  the  plaintiff,  do  not  constitute  a 
cause  of  action. 

In  Gahan  v.  Western  U.  Teleg.  Co.  69 
Fed.  433,  an  action  at  law  to  recover  dam- 
ages from  a  telegrapli  company  for  failure 
to  deliver  to  the  plaintiff  a  message  from 
his  brother  announcing  the  death  and  time 
of  burial  of  another  brother,  the  court  said 
in  beginning  the  opinion:  The  case  is  some- 
what new,  and  yet  it  has  been  pretty  well 
adjudicated,  and,  outside  of  the  decision  of 
Judge  Maxey,  in  Beasley  v.  Western  U. 
Telog.  Co.  39  Fed.  181,  every  time  it  has 
been  touched  by  the  Federal  courts,  it  has 
been  clearly  and  unequivocally  held  that  the 
action  may  not  be  maintained.  He  was  re- 
ferring to  damap:es  for  mental  anguish 
alone.  The  court,  however,  in  that  case,  put 
the  actual  decision  upon  the  ground  that  the 
statute  of  Minnesota  had  provided  in  clear 
and  unequivocal  terms  that  no  action  should 
be  maintained  except  for  actual  damages, 
and  construed  the  phrase  "actual  damages" 
to  exclude  damages  for  mental  sufl'cring  and 
distress. 

In  Western  U.  Teleg.  Co.  v.  Sklar.  61  C. 
C.  A.  281,  126  Fed.  295,  the  plaintiff,  to 
whom  had  been  addressed  and  unreasonably 
and  negligently  delayed  in  delivery  a  tele- 
gram announcing  the  death  of  her  daughter, 
and  asking  instructions  as  to  the  disposition 
of  the  corpse,  was  held  not  eiititled  to  re- 
cover of  the  telegraph  company  for  mental 
suffering  and  distress  alone,  notwithstand- 
ing the  provisions  of  the  state  statute 
(Shannon's  Code  [Tenn.]  §§  3  837,  1838) 
requiring  all  telegraph  messages  to  be  de- 
livered without  unreasonable  delay,  and 
making  the  telegraph  com  pony  liable  in 
damages  to  the  party  aggrieved  for  the 
violation  of  its  duty  in  that  respect,  and 
notwithstanding  also  that  the  state  courts* 
of  Tennessee  had  construed  such  statute  as 
affording  the  right  of  action,  which  the 
Federal  court  denied. 

A  telegraph  company  is  liable  for  special 
damages  resulting  from  a  negligent  delay 
in  transmitting  or  delivering  a  telegram 
only  when  notice  of  the  facts  which  give 
rise  to  such  damages  is  received  by  such 
companv,  either  from  the  face  of  the  tele- 
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gram  or  from  other  sources.  Western  U. 
ieleg.  Co.  V.  Weniski,  84  Ark.  457,  106  S. 
W.  480. 

A  judgment  against  a  telegraph  company 
in  favor  of  a  father  to  whom  had  been  sent  a 
telegram  announcing  the  fact  that  his  wife 
was  about  to  be  confined,  and  which  tele- 
gram was  negligently  delayed,  so  that  the 
plaintiff  was  unable  to  be  present  with  his 
wife  at  the  birth  of  the  child,  or  to  attend 
the  funeral,  where  the  infant  subsequently 
died,  was  reversed  in  Western  U.  Teleg.  Co. 
v.  Craven  (Tex.  Civ.  App.)  95  S.  \V.  033, 
because  the  proof  was  lacking  that  the  in- 
fant's death  occurred  at  the  time  of  birth, 
and  therefore  tiiat  the  c:)nipany  cuuld  not  be 
charged  with  notice  such  as  to  make  it 
liable  for  damages  with  respect  of  the  in- 
ability of  tlie  tiitiier  to  be  present  at  the 
subsequent  death  and  funeral  of  the  child. 

A  telegraph  company  which  has  ne;;li^ent- 
ly  and  inexcusably  delayed  the  delivery  of 
a  telegram  announcing  illness  or  death  has 
frequently  escaped  a  judgment  in  a  suit  by 
the  person  to  whom  the  delayed  message  was 
addressed,  because  the  relationship  between 
the  plaintiff  and  the  person  who  was  ill  or 
had  died  was  not  so  close  that  the  damages 
claimed  to  have  resulted  from  the  delav 
could  fairlv  be  said  to  have  been  contem- 
plated  by  the  coinpany  at  the  time  it  con- 
tracted to  transmit  and  deliver  the  de- 
spatch, and  the  contents  of  the  message 
itself  did  not  imply  or  give  notice  of  such 
damages,  nor  did  the  company  have  any  ex- 
trinsic knowledge  concerning  them. 

In  Davidson  v.  W^estern  U.  Teleg.  Co.  21 
Ky.  L.  Rep.  1292,  64  S.  W.  830,  the  court 
affirmed  the  judgment  in  favor  of  the  com- 
pany, denying  a  recovery  of  damages  for 
negligent  delay  in  delivering  a  telegram  an- 
nouncing the  death  of  the  mother  of  one  of 
the  plaintiffs  and  mother-in-law  of  tli« 
other,  the  plaintiffs  being  husband  and  wife. 
The  ground  taken  by  the  court  was  that,  in- 
asmuch as  the  wife  was  not  a  party  to  the 
message,  or  mentioned  in  it,  or  known  by 
the  telegraph  company  to  exist,  she  could 
not  maintain  the  action,  and  that  her  hus- 
band, as  son-in-law  of  the  deceased,  was  not 
a  relative  near  enough  to  be  entitled  to  re- 
cover damages  for  mental  anguish  brought 
about  by  inabilit}'^  to  attend  the  deceased 
in  her  last  moments. 

In  Lee  v.  Western  U.  Teleg.  Co.  130  Ky. 
202,  113  S.  W.  55,  the  person  to  whom  a 
telegram  was  addressed  announcing  the 
death  of  a  relative,  and  which  was  unreason- 
ably and  negligenty  delayed  in  delivery,  was 
denied  a  recovery  against  the  telesjraph  com- 
pany upon  the  ground  that  the  relationship 
between  himself  and  the  deceased  was  not 
sufllcientlv  near  to  entitle  him  to  recover 
for  mental  distress.  The  court  laid  down 
the  rule  that  whore  damages  are  sought  for 
the  failure  to  send  or  deliver  a  telegram  an- 
nouncing the  sickness  or  death  of  a  relative, 
a  reooverv  mav  not  be  had  unless  the  rela- 
tionship  between  the  parties  is  that  of  par- 
ent and  child,  husband  and  wife,  sister  and 
brother,  or  grandparent  and  grandchild. 
This  rule  was  admitted  to  be  an  arbitrai-y 
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one,  but  was  deTeiKled  upon  the  theory  that 
the  peculiar  aiiU  bpecuiutive  nature  of  tiie 
doctrine  upon  >vhicii  tlie  right  of  recovery 
rests  in  cases  of  this  cliaracter  makes  it 
necessary  that  there  should  be  limitations 
placed  upon  it.  The  court  conceded  that 
the  restrictions  named  by  it  were  not  satis- 
factory, but  that,  as  the  line  must  be  drawn 
sdmewhere,  it  scented  appropriate  to  put  it 
at  the  point  where  ti:e  parties  were  united 
by  close  blood  relation  or  marriage  tics. 

Under  the  rule  adopted  in  the  state  of 
Kentucky,  allowing  actions  by  the  persons 
to  whom  telegrams  ai;e  addressed  and  de- 
layed in  delivery  to  blood  relatives  or  hus- 
bands  and  wives,  where  the  message  an- 
nounces death  or  mortal  illness,  and  mental 
sutfering  and  distress  alone  are  relied  upon 
as  damages,  a  recovery  was  denied  the 
plaintiff  in  Randall  v.  Western  U.  Teleg. 
Co.  32  Ky.  L.  Rep.  859,  15  L.R.A.(N.S.)  27/, 
]07  S.  Vv'.  235,  because  the  only  relation- 
ship between  him  and  the  deceased  person 
named  in  tiie  message  was  a  betrothal  of 
marriage. 

The  controversy  in  Holler  v.  Western  U. 
Teleg.  Co.  140  K.  C.  33G,  19  L.R.A.(N.1S.) 
475,  03  8.  E.  92,  an  action  by  the  person  to 
whom  a  telegram  was  addressed,  to  recover 
damages  for  neglFgence  in  delaying  its  de- 
livery, which  resulted  in  the  defeat  of  the 
plaintiff,  mus  wholly  over  the  question  of 
the  right  of  the  plaintiff  to  recover  dam- 
ages lor  mental  sull'ering,  wherQ  his  re- 
lationship to  tiie  person  whose  death  the 
despatch  announced  was  nob  disclosed  by 
the  terms  of  the  message,  or  otherwise 
known  to  the  company. 

A  judgment  against  a  telegraph  company 
for  montal  distress  sulfered  by  the  recipient 
of  a  despatch  announcing  the  serious  illness. 
of  his  daughter-in-law,  and  unreasonably  de- 
layed in  delivery,  was  reversed  in  Amos  v. 
V\estern  U.  Teleg.  Co.  79  S.  C.  259,  128  Am. 
St.  Rep.  845,  GO  iS.  E.  G60,  upon  the  ground 
that  the  statute  of  that  state  allowing  re- 
covery for  mental  anguish  caused  by  delays 
in  delivering  telegrams  did  not  autliorize  a 
recovery  by  the  plaintiff,  without  specilic 
allegations  and  proof  of  notice  to  the  tele- 
grapii  company  of  such  a  tender  a  [lection 
between  the  recipient  and  the  person  whose 
ilinesss  was  announced  in  the  despatch,  as 
was  not  to  be  implied  from  an  ordinary 
relation  of  father-in-law  and  daughter-in- 
law. 

A  judgment  against  a  telegraph  compnny 
in  favor  of  a  person  to  whom  a  telegram 
was  addressed,  announcing  the  death  and 
time  of  burial  of  his  brother-in-law,  was  re- 
versed in  Western  U.  Teleg.  Co.  v.  Collhi,  88 
Tex.  94,  no  S.  W.  890,  upon  the  ground  that 
the  relationship  between  the  deceased  and 
plaintiff  was  not  such  in  and  of  itself  as  to 
entitle  the  plaintiff  to  the  recovery  of 
special  damages,  and  to  give  notice  of  their 
contemplation  to  the  lelegrapli  comiumy, 
without  express  allegations  and  express  ex- 
trinsic disclosure. 

The  telegrapli  company  was  excused  from 
liability  and  damages  for  the  negli;:cnt  de- 
lay in  delivering  a  telegram  announcing  the 
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death  and  time  of  funeral  of  the  plaintiff's 
niece,  in  Western  U.  Teleg.  Co.  v.  Wilson, 
97  Tex.  22,  75  S.  W.  482,  upon  the  ground 
that  no  such  relation  existed  between  uncle 
and  niece,  without  express  notice  to  th«) 
telegraph  company,  as  would  imply  thab 
mental  anguisii  would  ensue,  so  as  to  be 
within  the  contemplation  of  the  parties  to 
the  despatch,  from  failure  or  delay  prompt- 
ly to  transmit  and  deliver  the  message. 

A  judgment  recovered  against  a  telegraph 
company  by  the  addressee  of  the  telegram  de- 
layeu  in  delivery,  which  announced  the 
death  of  her  brotlier-in-law,  was  reversed  in 
Western  U.  Teleg.  Co.  v.  McMillau  (Tex. 
Civ.  App.)  30  S.  W.  298,  upon  the  ground 
that,  tlie  deceased  not  being  related  by  blood 
to  the  plaintiff,  damages  for  mental 
anguish,  in  the  absence. of  express  notice, 
were  not  contemplated  by  the  company  as 
a  consequence  of  delay  in  delivering  the 
message. 

'llie  court  in  Western  U.  Teleg.  Co.  ▼. 
Garrett  (Tex.  Civ.  App.)  34  S.  W.  649,  re- 
versed a  judgment  against  a  telegraph  com- 
pany recovered  by  a  person  who  was  pre- 
vented by  its  negligent  delay  in  delivering 
a  despatch  addressed  to  him,  from  visiting 
his  dying  stepfather,  upon  the  ground  that 
the  relationship  of  stepfather  and  stepson 
was  not  sulllcient  in  and  of  itself,  without 
notice  to  the  company,  to  make  the  com- 
pany liable  for  mental  distress  and  suffer- 
ing. 

In  Western  U.  Teleg.  Co.  v.  Wilson  (Tex. 
Civ.  App.)  70  S.  W.  GOO,  the  supreme  court 
having  laid  down  the  rul6  that  mental  an- 
guish of  the  person  to  whom  a  telegram 
was  addressed,  announcing  the  death  of  his 
niece,  and  negligently  delayed  in  delivery, 
did  not  constitute  a  basis  for  recovery,  be- 
cause the  relationship  between  the  parties 
was  not  sullicient  to  put  the  company  upon 
notice  that  such  damages  would  be  claimed 
in  consequence  of  its  delay  in  delivering  the 
despatch,  thereupon  a  judgment  against  the 
company  which  the  uncle  had  recovered  was 
reversed,  and  final  judgment  dismissing  the 
action  was  rendered  in  its  favor,  by  the 
court  of  civil  appeals. 

A  tele<^rai)h  company  has  occasionally 
escaped  a  judgment  when  sued  for  damages 
resulting  from  its  negligence  in  not  prompt- 
ly delivering  a  telegram  announcing  the 
serious  illness  or  death  of  the  spouse  of,  or 
a  close  relation  by  blood  to,  the  plaintiff, 
upon  the  ground  that  it  had  no  knowledge, 
either  from  the  language  of  the  message  or 
otiierwise,  of  the  relationship,  and,  hence, 
that  it  could  not  be  said  that  the  damages 
claimed  were  in  law  within  its  contempla- 
tion as  consequent  upon  its  default. 

A  judgment  recovered  by  a  husband  and 
wife  against  a  telegraph  compa-ny  for  de- 
lay in  delivering  a  despatch  addressed  to 
the  wife,  sent  by  her  father  announcing  the 
cienth  of  her  mother,  was  reversed  in  Kirby 
V.  Western  IT.  Teleg.  Co.  77  S.  C.  404, 
1-22  Am.  St.  Rep.  580,  58  S.  E.  10,  upon 
the  ground  that  the  damages  recovered  were 
not  of  such  a  character  as  to  be  within  the 
contemplation  of  the  telegraph  company  as 
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consequent  upon  the  delay  in  delivering  the 
despatch. 

In  Western  U.  Teleg.  Co.  v.  Kirkpatrick, 
76  lex.  217,  18  Am.  tot.  Kep.  37,  16  S.  W. 
70,  a  married  woman  was  denied  a  recovery 
against  the  telegraph  company  for  its  negli- 
gence in  failing  to  deliver  with  promptitude 
a  despatch  to  her  husband  announcing  the 
serious  illness  of  a  third  person,  upon  the 
ground  that  there  was  nothing  in  the  word- 
ing of  the  despatch  to  put  the  company  upon 
notice  that  such  married  woman  was  a 
relative  of  the  person  said  to  be  ill  (she 
was  in  fact  his  daughter),  or  that  she  was 
present  at  the  place  to  which  the  despatch 
was  addressed,  or  that  her  presence  at  the 
bedside  of  the  sick  was  desired. 

There  was,  according  to  the  court  in 
Southwestern  Teleg.  &  Teleph.  Co.  v. 
Gotcher,  93  Tex.  114,  53  S.  W.  tiSG,  nothing 
in  a  telegram  which  had  been  unreasonably 
delayed  in  delivery  sullicient  to  give  notice 
to  the  telegraph  company  that  tlie  mental 
suilering  oi  tue  plaintitl's  wife,  the  death 
of  whose  father,  it  announced,  was  within 
the  contemplation  of  the  parties  to  the  de- 
spatch, the  wife  not  being  named  in  or  ad- 
aressed  by  the  message,  and  therefore  a 
judgment  in  the  plaintiff's  favor  was  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 

m  Western  U.  Teleg.  Co.  v.  Brown,  71 
Tex.  723,  2  L.R.A.  766,  10  S.  W.  323,  the 
right  of  a  person  to  whom  a  telegram  an- 
nouncing the  death  of  his  brother  and  the 
time  appointed  for  the  funeral,  to  maintain 
an  action  against  the  telegraph  company 
for  inexcusable  delay  in  delivering  the  mes- 
sage, was  admitted,  but  the  plaintiff  in  that 
case  was  held  not  entitled  to  recover  the 
damages  alleged  in  his  complaint,  because 
the  language  of  the  despatch  was  not  such 
as  to  import  any  family  relationship  be- 
tween himself  and  the  deceased,  so  as  to 
charge  the  telegraph  company  with  notice 
of  its  urgency  and  importance. 

The  case  of  Western  U.  Teleg.  Co.  v. 
Brown,  supra,  in  so  far  as  it  laid  down  the 
doctrine  that  to  warrant  a  recovery  against 
a  telegraph  company  by  a  person  to  whom 
a  death  message  is  sent,  and  not  promptly 
delivered,  the  relationship  of  the  addressee 
and  the  deceased  should  appear  from  the 
language  of  the  despatch,  was  overruled  in 
Western  U.  Teleg.  Co.  v.  Carter,  85  Tex. 
680,  34  Am.  St.  Rep.  820,  22  S.  W.  961, 
reversing  (Tex.  Civ.  App.)  20  S.  W.  834, 
in  which  the  trial  court  had  followed  the 
overruled  case. 

A  judgment  against  a  telegraph  company 
was  reversed,  and  a  new  trial  ordered,  in 
the  case  of  Arial  v.  Western  U.  Teleg.  Co. 
70  S.  C.  418,  60  S.  E.  6,  upon  the  ground 
that  the  plaintiff,  who  had  sent  messages 
summoning  his  father's  brothers  to  the  bed- 
side of  his  dying  father,  the  reply  to  one  of 
which  was  negligently  delayed  in  delivery, 
so  that  he  was  uncertain  whether  his  uncle 
was  coming  or  not,  was  not  entitled  to  re- 
cover damages  under  the  mental  anguish 
statute  of  South  Carolina  because  the  terms 
of  the  despatch  which  had  been  delayed  in 
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delivery  were  such  as  to  leave  it  uncertain 
whether  the  uncle  intended  to  come  or  notb 

The  right  of  a  person  to  whom  a  tele- 
gram is  addressed,  and  not  delivered,  or  in- 
excusably delayed  in  delivery,  by  the  negli- 
gence of  the  telegraph  company,  has  been 
recognized,  and  judgments  in  favor  of  such 
persons  against  the  company  have  been  af- 
tirmed  in  a  very  large  number  of  cases 
throughout  the  United  States,  in  some  of 
these  cases  a  right  to  maintain  an  action 
against  a  telegraph  company  was  given  by 
statute  to  whosoever  might  suffer  damage 
by  the  company's  negligence  in  transmitting 
and  delivering  a  telegram;  in  others  the 
right  of  the  person  to  whom  a  telegram  wad 
addressed,  to  maintain  an  action  in  such  cir- 
cumstances, rested  upon  general  principles; 
in  none  of  these  cases,  however,  so  far  as 
the  reports  disclose,  did  the  company  con- 
trovert the  abstract  right  to  maintain  the 
suit,  but  it  relied  in  each  upon  other 
grounds  of  defense. 

It  is  the  established  doctrine  in  Texas  that 
damages  for  mental  anguish  caused  by  the 
failure  of  a  telegraph  company  to  deliver 
promptly  a  telegram  announcing  the  mortal 
illness  of  a  near  relative  of  the  person  ad- 
dressed are  recoverable  in  an  action  by 
such  person  against  the  telegraph  company. 
Western  U.  'leleg.  Co.  v.  May,  8  Tex.  Civ. 
App.  176,  27  S.  W.  760. 

In  cases  where  telegrams  are  sent  an- 
nouncing to  the  perbun  addressed  that  a 
parent  or  child,  husband  or  wife,  brother 
or  sister,  is  seriously  ill,  dying,  or  dead, 
and  calling  for  the  addressee's  presence  at 
the  bedside  of  the  sick  or  the  funeral  of  the 
dead,  notice  to  tiic  company  is  implied,  and 
the  company  is  lield  to  contemplate  that 
substantial  damages  will  be  suiiered,  and 
great  distress  of  mind  experienced,  by  the 
person  addressed,  if  sucli  a  telegram  is  un- 
duly, negligently,  and  inexcusably  delayed 
in  transmission  or  delivery. 

In  the  following  cases  this  doctrine  was 
applied,  and  judgments  recovered  against 
telegraph  companies  by  recipients  of  tele- 
grams unduly  delayed  in  delivery  were 
severally  affirmed: 

Western  U.  Teleg.  Co.  v.  Blackmer,  82 
Ark.  626,  102  S.  W.  366;  Western  L.  Teleg. 
Co.  v.  Todd  (Ind.  App.)  53  N.  E.  194; 
Western  U.  Teleg.  Co.  v.  Newhouse,  6  Ind. 
App.  422,  33  N.  E.  800;  Mentzer  v.  Western 
U.  Teleg.  Co.  93  Iowa,  752.  28  L.R-A.  72,  57 
Am.  St.  Rep.  294,  62  N.  W.  1 ;  Hurlburt  v. 
Western  U.  Teleg.  Co.  123  Iowa,  295,  98 
N.  W.  794 ;  Potter  v.  Western  U.  Teleg.  Co. 
138  Iowa,  400,  116  N.  W.  130;  Western  U. 
Teleg.  Co.  v.  Lawson,  66  Kan.  000,  72  Pac. 
283;  Western  U.  Teleg.  Co.  v.  Gilstrap,  77 
Kan.  191,  94  Pac.  122;  Western  U.  Teleg. 
Co.  v.  Fisher,  107  Ky.  513,  54  S.  W.  830; 
Western  U.  Teleg.  Co.  v.  Mcllvoy,  107  Ky. 
633,  55  S.  W.  428;  Postal  Tele:?.  Cable  Co. 
V.  Pratt,  27  Ky.  L.  Rep.  430,  85  S.  W.  225 ; 
Thomas  v.  Western  U.  Teleg.  Co.  120  Ky. 
194.  85  S.  W.  760;  Western  U.  Teleg.  Co. 
V.  Teague,  134  Ky.  601,  121  S.  W.  484; 
Western  U.  Teleg.  Co.  v.  Smith,  15  Ky.  L. 
Rep.  334;   W^estern  U.  Teleg.  Co.  ▼.  Par- 
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sons,  24  Ky.  L.  Rep.  2008,  72  S.  W.  800; 
Western  U.  Teleg.  Co.  v.  Watson,  82  Miss. 
101,  33  So.  76;  Young  v.  Western  U.  Teleg. 
Co.  107  N.  C.  370,  9  L.R.A.  669,  22  Am. 
St.  Rep.  883,  11  S.  E.  1044;  Lyne  v.  West- 
ern U.  Teleg.  Co.  123  N.  C.  129,  31  S.  E.  350; 
Meadows  v.  Western  U.  Teleg.  Co.  132  N.  C. 
40,  43  S.  E.  612;  Bryan  v.  Western  U.  Ueleg. 
Co.  133  N.  C,  603,  45  S.  E.  938;  Cogdell  v. 
Western  U.  Teleg.  Co.  135  N.  C.  43],  47  S. 
E.  490;  Edwards  v.  Western  U.  Teleg.  Co. 
347  N.  C.  126,  60  S.  E.  900;  Bailey  v.  West- 
ern U.  Teleg.  Co.  150  N.  C.  316,  63  S.  E. 
1044;  Pierson  v.  Western  U.  Teleg.  Co.  150 
N.  C.  659,  64  S.  E.  677 ;  Battle  v.  Western 
U.  Teleg.  Co.  151  N.  C.  629,  66  S.  E.  661; 
Marsh  v.  Western  U.  Teleg.  Co.  65  S.  C. 
430,  43  S.  E.  953;  Martin  v.  Western  U. 
Teleg.  Co.  81  S.  C.  432,  62  S.  E.  833;  Talbert 
V.  Western  U.  Teleg.  Co.  83  S.  C.  68,  64 
S.  E.  862,  916;  Jones  v.  Western  U.  Teleg. 
Co.  70  S.  C.  639,  60  S.  E.  198;  Smith  v. 
Western  U.  Teleg.  Co.  77  S.  C.  378,  68 
S.  E.  6,  12  A.  &  E.  Ann.  Cas.  654;  Glover 
V.  Western  U.  Teleg.  Co.  78  S.  C.  502,  69  S. 
E.  526;  So  Relle  v.  Western  U.  Teleg.  Co. 
55  Tex.  308,  40  Am.  Rep.  805;  Stuart  v. 
Western  U.  Teleg.  Co.  66  Tex.  580,  59  Am. 
Rep.  623,  18  S.  W.  351;  Western  U.  Teleg. 
Co.  V.  Adams,  76  Tex.  631,  6  L.R.A.  844,  16 
Am.  St.  Rep.  920,  12  S.  W.  857;  Western  U. 
Teleg.  Co.  v.  Feegles,  75  Tex.  637,  12  S.  W. 
860;  Western  U.  Teleg.  Co.  v.  Moore,  76 
Tex.  66,  18  Am.  St.  Rep.  26,  12  S.  W.  949; 
Western  U.  Teleg.  Co.  v.  Rosentreter,  80 
Tex.  406,  1 6  S.  W.  25 ;  Western  U.  Teleg.  Co. 
V.  Jones,  81  Tex.  271,  16  S.  W.  1006;  West- 
ern U.  Teleg.  Co.  v.  Beringer,  84  Tex.  38, 
19  S.  W.  336;  Western  U.  Teleg.  Co.  v. 
Swearingin,  97  Tex.  293,  104  Am.  St.  Rep. 
876,  78  S.  W.  491;  Western  U.  Teleg.  Co. 
V.  Erwin  (Tex.)  19  S.  W.  1002;  Western  U. 
Telesr.  Co.  v.  Ward,  4  Tex.  App.  Civ.  Cas. 
(AVillson)  553,  19  S.  W.  898;  Western  U. 
Teleg.  Co.  v.  Zane,  6  Tex.  Civ,  App.  585, 
25  S.  W.  722 ;  Western  U.  Tele?.  Co.  v.  May, 
8  Tex.  Civ.  App.  170,  27  S.  W.  760:  Western 
U.  Teleg.  Co.  v.  Kinslev,  8  Tex.  Civ.  App. 
627,  28  S.  W.  831;  Western  U.  Teleg.  Co. 
V.  Boots,  10  Tex.  Civ.  App.  542,  31  S.  W. 
825;  Western  U.  Teleg.  Co.  v.  Drake,  14 
Tex.  Civ.  App.  601,  38  S.  W.  632;  Western 
U.  Teleg.  Co.  v.  Johnson,  16  Tex.  Civ.  App. 
546,  41  S.  W.  367;  Western  U.  Teleg.  Co. 
V.  Gahan,  17  Tex.  Civ.  App.  657,  44  S.  W. 
933;  Western  U.  Teleg.  Co.  v.  Davis,  24 
Tex.  Civ.  App.  427,  59  S.  W.  46;  Western 
U.  Teleg.  Co.  v.  Norris,  25  Tex.  Civ.  App.  43, 
60  S.  W.  982;  Western  U.  Teleg.  Co.  v. 
Cooper,  29  Tex.  Civ.  App.  691,  69  S.  W. 
427;  Western  U.  Teleg.  Co.  v.  Davis,  30 
Tex.  Civ.  App.  590,  71  S.  W.  313;  Western 
U.  Teleg  Co.  v.  Belew,  32  Tex.  Civ.  App.  338, 
74  S.  W.  799;  Western  U.  Teleg.  Co.  v. 
Shaw,  33  Tex.  Civ.  App.  395,  77  S.  W.  433; 
Western  U.  Teleg.  Co.  v.  Anderson,  34  Tex. 
Civ.  App.  14.  78  S.  W.  34;  Western  U.  Teleg. 
Co.  V.  Hamilton,  36  Tex.  Civ.  App.  300,  81 
S.  W.  1052;  Western  U.  Telej;.  Co.  v.  Shaw, 
40  Tex.  Civ.  App.  277,  90  S.  W.  58 ;  Western 
U.  Teleg.  Co.  v.  Ford,  40  Tex.  Civ.  App. 
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474,  90  S.  W.  677;  Western  U.  Teleg.  Co. 
V.  Gulick,  48  Tex.  Civ.  App.  78,  106  8.  W. 
698;  Western  U.  Teleg.  Co.  v.  Johnsey,  49 
Tex.  Civ.  App.  487,  109  S.  W.  251;  Western 
U.  Teleg.  Co.  ,v.  Clark  (Tex.  Civ.  App.)  25 
S.  W.  990;  Western  U.  Teleg.  Co.  v.  Por- 
ter (Tex.  Civ.  App.)  26  S.  W.  866;  Western 
U.  Teleg.  Co.  v.  Grigsby  (Tex.  Civ.  App.)  29 
S.  W.  406;  Western  U.  Teleg.  Co.  v.  Russell 
(Tex.  Civ.  App.)  31  S.  W.  698;  Western  U. 
Teleg.  Co.  v.  Guest  (Tex.  Civ.  App.)  33  S. 
W.  281;  Western  U.  Teleg.  Co.  v.  Smith 
(Tex.  Civ.  App.)  33  S.  W.  742;  Western  U. 
Teleg.  Co.  v.  Randies  (Tex.  Civ.  App.)  34 
S.  W.  448;  Western  U.  Teleg.  Co.  v.  Teague 
(Tex.  Civ.  App.)  36  S.  W.  301;  Western  U. 
Teleg.  Co.  v.  Warren  (Tex.  Civ.  App.)  36 
S.  W.  314;  Western  U.  Teleg.  Co.  ▼.  Ander- 
son (Tex.  Civ.  App.)  37  S.  W.  619;  Western 
U.  Teleg.  Co.  v.  Edmonson  (Tex.  Civ.  App.) 
40  S.  W.  622 ;  Western  U.  Teleg.  Co.  v.  Cain 
(Tex.  Civ.  App.)  40  S.  W.  624;  Western  U. 
Teleg.  Co.  v.  Wilson  (Tex.  Civ.  App.)  61 
S.  W.  621;  Western  U.  Teleg.  Co.  v.  Rice 
(Tex.  Civ.  App.)  61  S.  W.  327;  Phillips  v. 
Western  U.  Teleg.  Co.  (Tex.  Civ.  App.)  69 
S.  W.  997;  Western  U.  Teleg.  Co.  v.  Pierce 
(Tex.  Civ.  App.)  70  S.  W.  360;  Rich  v. 
Western  U.  Teleg.  Co.  (Tex.  Civ.  App.) 
110  S.  W.  93;  Western  U.  Teleg.  Co.  ▼. 
Rich  (Tex.  Civ.  App.)  126  S.  W.'686;  West- 
ern U.  Teleg.  Co.  v.  Moran  (Tex.  Civ.  App.) 
113  S.  W.  625;  Western  U.  Teleg.  Co.  v. 
Parsley   (Tex.  Civ.  App.)   121  S.  W.  226. 

And  in  virtually  every  one  of  such  cases 
the  only  damages  claimed  and  recovered 
were  for  mental  anguish,  suffering,  or  dis- 
tress. 

In  Wester^i  V.  Teleg.  Co.  v.  Boots,  10 
Tex.  Civ.  App.  642,  31  S.  W.  825,  the  alleged 
delay  in  delivering  a  despatch  addressed  to 
the  plaintiff,  announcing  that  his  wife  was 
dying  and  summoning  him  to  her  at  once, 
was  only  some  thirty  minutes,  but  was  just 
sufficient  to  make  him  miss  a  train,  and  the 
court  affirmed  a  verdict  in  his  favor,  against 
the  contention  of  the  telegraph  company 
that  the  actual  delay  was  not  negligent 
upon  its  part. 

In  Western  U.  Teleg.  Co.  v,  Todd  (Ind. 
App.)  53  N.  E.  194,  the  person  to  whom  a 
telegram  announcing  the  death  of  his  father 
was  addressed,  and  unreasonably  delayed 
in  delivery,  was  permitted  to  recover  dam- 
ages for  mental  anguish  on  the  ground  that 
such  damages  were  recoverable  where  other 
nominal  damage  was  shown  to  have  been 
sustained,  €ind  the  nature  of  the  message 
was  such  as  to  indicate  to  the  telegraph  com- 
pany  the  probable  distress  and  mental  suf- 
fering of  the  recipient,  if  it  were  not  de- 
livered. As  we  understand  the  rule,  said 
the  court  in  reaching  this  conclusion,  it  is 
that  w^here  the  sender  or  the  addressee  of  a 
telegraphic  despatch  can  show  himself  en- 
titled to  nominal  damages  by  reason  of 
the  violation  of  his  legal  right  under  the 
statute  providing  for  special  damages,  he 
may  recover  for  mental  anguish  suffered  by 
him  as  the  effect  of  a  breach  of  duty,  if 
the  message  be  one  which  on  its  face  indi- 
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cales  to  any  person  of  ordinary  intelligence 
that  such  injury  will  result  to  an  average 
person  so  wronged. 

A  very  similar  result  was  reached  in 
Western  U.  Teleg.  Co.  v.  Newhouse,  U  Ind. 
App.  422,  33  N.  E.  800,  in  an  action  by  a 
person  to  whom  a  despatch  had  been  sent  by 
his  daughter,  announcing  the  mortal  ill- 
ness of  his  mother,  and  delayed  in  de- 
livery. 

Ihe  decisions  of  this  court,  said  Hoke, 
J.,  in  delivering  the  opinion  of  the  supreme 
court  of  North  Carolina  in  Day  vis  v.  West- 
ern U.  Teleg.  Co.  339  N.  C.  79,  51  S.  E.  898, 
have  established  the  principle  that  the  ad- 
dressee of  a  telegram,  where  tiiere  has  been 
a  wrongful  failure  to  deliver  or  negligent 
error  in  transmitting  the  message,  may,  in 
certain  circumstances,  recover  compensa- 
tory damages  for  mental  anguish,  where  the 
message  is  for  his  benefit  or  concerns  his 
domestic  or  social  interest,  and  this  inde- 
pendent of  any  bodily  or  substantial  pe- 
cuniary injury;  and  in  that  case  a  judg- 
ment recovered  by  a  husband  for  the  failure 
of  a  telegraph  company  to  deliver  a  tele- 
gram from  his  wife,  announcing  that  she 
had  taken  the  wrong  train  by  mistake  and 
would  be  delayed  a  day  in  reaching  him, 
was  affirmed. 

Upon  the  •question  whether  the  recipient 
could  maintain  an  atcion  a;jainst  a  tele- 
graph company  for  gross  negligence  in  de- 
laying for  several  days  the  delivery  of  a 
message  announcing  that  his  wife  was  at 
the  point  of  death,  the  supreme  court  of 
North  Carolina  in  Young  v.  Western  U. 
Teleg.  Co.  107  N.  C.  370,  9  L.Il.A.  669,  22 
Am.  St.  Rep.  883,  11  S.  E.  1044,  adopted 
the  view  expressed  in  Shearman  &  Redfield 
on  Negligence  (§  660),  that  a  telegraph 
company  is  responsible  for  its  negligence  lo 
a  person  to  whom  a  mcssa.<;^e  is  addressed  a» 
well  as  to  the  sender,  and  added  that  there 
wns  ample  authority  to  the  same  effect,  and 
that,  although  this  was  not  the  English  rule, 
it  wns  stated  in  several  text-books  of  au- 
thority to  be  the  invariable  rule  in  this 
country. 

In  Mclnturf  v.  Western  U.  Telopr.  Co.  81 
Knji.  470,  100  Pac.  282,  a  judgment  against 
a  telegraph  company  in  favor  of  a  married 
woman,  for  damages  sustained  by  an  un- 
reasonable delav  to  deliver,  and  an  altera- 
tion  of  the  date  in,  a  tele^rram  to  her  an- 
nouncing the  death  of  a  relative,  on  account 
of  which  she  made  unnecessarily  a  fruit- 
less journey,  was  afTirmed.  The  right  of  an 
addressee  of  a  telegram  to  maintain  the 
action  was  not  challenged,  but  the  con- 
troversy \vn9  over  the  question  of  the  right 
of  the  plaintiff  as  a  married  woman  tn 
maintain  the  action  in  her  own  name,  the 
principal  loss  having  been  that  of  her  hus- 
band in  being  deprived  of  the  services  of 
his  spouse  during  her  absence  on  the  jour- 
ney. 

A  judgment  in  favor  of  a  telegraph  com- 
pany in  an  action  brought  by  a  husband 
and  wife  to  recover  damages  for  mental 
anguish  sustained  in  consequence  of  the 
negligent  delay  of  the  company  to  deliver 
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a  despatch  addressed  to  the  wife.  Announ- 
cing the  death  of  her  sister,  was  reversed  in 
Urown  V.  Western  U.  Teleg.  Co.  85  S.  C. 
4115,  67  S.  E.  140,  upon  the  ground  that 
the  trial  court  was  in  error  in  directing  a 
verdict  for  the  company  upon  the  ground 
that  the  South  Carolina  statute  did  not  ap- 
ply to  a  message  deliverable  outside  tho 
state. 

In  Wadsworth  v.  Western  U.  Tele^j.  Co.  8i> 
Tenn.  695,  6  Am.  St.  Rep.  864,  8  S.  W.  574, 
a  telegraph  company  demurred  to  the  decla- 
ration of  a  husband  and  wife  in  a  suit  for 
negligent  and  unreasonable  delay  in  deliver- 
ing two  telegrams  addressed  to  the  wife,  one 
announcing  that  her  brother  was  dying  and 
the  other  liis  death,  upon  the  ground  that 
no  pecuniary  or  physical  injury  was  alleged, 
and  that  mental  suffering  alone  would  not 
sustain  the  action.  .The  demurrer  having 
been  sustained  in  the  first  instance,  the  su- 
preme court  on  appeal  (Lurton,  J.,  and 
Koikes,  J.,  dissenting),  reversed  the  judg- 
ment, and  held  the  suit  maintainable. 
"Clearly,"  said  the  court  in  the  majority 
opinion,  "the  declaration  discloses  a  cause 
for  some  damage,  and  to  this  extent  it  must 
ix:  conceded  the  action  in  sustaining  the  de- 
nii'vier  was  erroneous." 

The  doctrine  of  the  foregoing  cases  liaa 
been  applied  to  sustain  judgments  against 
telegraph  companies  recovered  by  persons 
to  whom  telegrams  negligently  delayed  in 
delivery  were  addressed,  announcing  illness 
or  death  of  a  grandparent  or  grandchild,  a 
parent-in-law  or  child-in-law. 

A  judgment  against  a  telegraph  company 
for  damages  due  to  the  failure  and  ne<;li«;en't 
delay  in  delivering  a  telegram  to  the  plain- 
tifT,  from  her  father  announcing  that  her 
grandmother  was  dying,  was  affirmed  in 
Poulnot  V.  Western  U.  Teleg.  Co.  69  S.  C. 
545,  48  S.  E.  622. 

A  judgment  against  a  telegraph  company 
in  favor  of  a  person  to  whom  a  despatch 
was  sent,  announcing  the  mortal  illness  of 
his  grandmother,  and  which  was  never 
transmitted  at  all,  was  affirmed  in  Western 
U.  Teleg.  Co.  v.  Blake,  29  Tex.  Civ.  App.  224, 
68  S.  W.  626,  nothwithstanding  the  conten- 
tion of  the  company  that  the  contract  had 
been  made  in  another  state,  the  law  of 
which  did  not  allow  damages  for  mental 
anguish  in  such  cases. 

A  judgment  against  a  telegraph  company 
for  negligently  delaying  the  delivery  of  a 
telegram  addressed  to  the  plaintiff,  announ- 
cing the  death  of  his  grandchild,  was  af- 
firmed in  Cobb  v.  Western  U.  Teleg.  Co.  85 
S.  C.  430,  67  S.  E.  649. 

A  judgment  against  a  telegraph  company 
in  favor  of  a  grandmother  who  was  pre- 
vented by  the  negligent  and  inexcupable  de- 
lay of  the  company  in  delivering  a  telegram 
to  her  announcing  the  death,  of  her  grand 
child,  from  seeing  the  remains  and  attend- 
ing the  funeral,  was  affirmed  in  Western  U. 
releg.  Co.  V.  Porterfield  (Tex.  Civ.  App.)  84 
S.  W.  850,  and  a  rehearing  of  the  case  was 
afterwards  denied.  A  note  by  the  reporter 
states  that  a'  writ  of  error  was  granted  by 
the    supreme    court,    but,    at   the   time    of 
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writing  this  note,  the  action  of  the  supreme 
court  upon  such  writ  of  error,  if  granted. 
has  not  been  reported. 

The  court  in  Western  U..  Teleg.  Co.  v. 
Griffin,  92  Ark.  210,  122  S.  W.  489,  amnneil 
a  judgment,  and  denied  a  rehearing  of  an 
appeal,  in  an  action;  charging  negligence  in 
delivering  to  tlie  plaintiil  a  telegram  from 
his  father-in-law,  announcing  the  death  of 
his  mother-in;la\v  and  summoning  him  to 
attend  the  funeral  at  once.  The  only  con- 
test in  the  case  was  over  the  plain tif}''s  righl 
to  recover  dama!:]:es  for  mental  sulTering  and 
anguish  under  tlie  Arkansas  statute,  in  view 
of  the  lack  of  a  closer  relationship  between 
the  plaintiff  and  the  deceased. 

The  person  to  whom  a  telegram  was  ad- 
dressed and  negligently  delayed  in  delivery 
was  successful  in  obtaining  and  holding  a 
judgment  pgainst  the  telegraph  company,  in 
Bennett  v.  Western  U.  Teleg.  Co.  328  N.  C. 
103,  38  S.  E.  294,  but  the  only  question 
made  was  whether  his  relationship  as 
father-in-law  was  sufficient  to  entitle  him 
to  recover  damages  for  mental  suffering  be- 
cause of  inability,  consequent  upon  the  de- 
lay of  the  telegraph  company,  to  attend 
the  funeral  of  his  daughter-in-law. 

In  Herring  v.  Western  U.  Teleg.  Co.  (Tex. 
Civ.  App.)  127  S.  W.  882,  a  judgment  in 
favor  of  the  telegraph  company  in  an  action 
by  the  recipient  of  a  telegram  which  the 
company  had  negligently  failed  to  transmit 
and  deliver,  notifying  him  of  the  death  of 
his  father-in-law,  was  reversed  and  a  new 
trial  ordered  for  error  on  the  part  of  the 
trial  court  in  instructing  the  jury. 

Ilie  entire  controversy  in  Hunter  v.  W^est- 
ern  U.  Teleg.  Co.  135  N.  C.  468,  47  S.  E. 
745,  was  over  the  right  of  the  plaintiff,  the 
recipient  of  a  telegram  announcing  the  death 
and  time  of  funeral  of  his  second  cousin,  to 
recover  damages  against  the  telegraph  com- 
pany for  mental  suffering  on  account  of 
its  negligence  in  delay  in  delivering  the  mes- 
sage, and  not  at  all  over  the  right  of  the 
plaintiff  to  maintain  the  action;  and  a  judg- 
ment recovered  by  the  plaintiff  against  the 
telegraph  company  was  affirmed. 

IX.  Delay     and     €laniage,'-^€iuse     ami 

effect. 

To  entitle  anvone  to  maintain  a  suit 
against  a  telegraph  company  for  damages 
alleged  to  have  been  sustained  by  reason  of 
the  inexcusable  delay  of  the  company  t(» 
deliver  a  telegram,  such  delay  must  have 
been  the  proximate  cause  of  the  damage. 
There  are  several  cases  in  which  a  judg- 
ment recovered  against  a  telegraph  com- 
pany, by  a  person  to  whom  a  telegram 
negligently  delayed  in  delivery  was  ad- 
dressed, was  reversed  because  the  reviewing 
court  deemed  the  damages  too  remote  and 
speculative  to  be  attributed  to  the  delay  as 
their  proximate  cause.  Such  decisions  nec- 
essarilv  admit  the  abstract  rijjht  of  the 
plaintiffs  to  maintain  their  actions. 

The  court  in  Johnson  v.  Western  U.  Teleg. 
Co.  79  Miss.  58,  80  Am.  St.  Ile|).  584,  29 
So.  787,  an  action  by  the  person  to  whom 
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a  telegram  was  addressed,  to  recover  dam- 
ages for  failure  to  deliver  it,  was  of  the 
opinion  that  the  damages  sued  for  were  al- 
together too  remote  and  speculative  to  be 
recoverable  in  such  an  action.  The  right 
of  the  plaintiff  to  maintain  the  action  was 
not  challenged. 

A  judgment  against  a  telegraph  company 
recovered  by  a  woman  to  whom  a  telegram 
had  been  sent  on  Sunday  announcing  the 
apprehended  death  of  her  sister,  and  which 
was  negligently  delayed  in  delivery,  was 
reversed  in  Smith  v.  Western  U.  Teleg.  Co. 
72  S.  C.  116,  51  S.  E.  537,  but  upon  the 
ground  that  the  evidence  adduced  upon  the 
trial  was  not  sufficient  to  establish  that 
the  delaj'  in  delivering  the  telegram  was  the 
proximate  cause  of  the  plaintiff's  alleged 
mental  anguish. 

In  Western  U.  Teleg.  Co.  v.  Linn,  87  Tex. 
7,  47  Am.  St.  Rep.  58,  26  S.  W.  490,  re- 
versing (Tex.  Civ.  App.)  23  S.  W.  895,  the 
action  by  the  person  to  whom  a  telegram 
was  addressed,  announcing  the  mortal  ill- 
ness of  his  sister  and  asking  him  to  come 
and  bring  another  sister,  was  held  main* 
tainable,  but  the  damages  claimed  and  re- 
covered in  the  trial  court,  notwithstand- 
ing their  recovery  had  been  affirmed  by 
the  court  of  civil,  appeals,  were  deeme<l 
by  the  supreme  court  to  be  not  the  proxi- 
mate result  of  the  failure  of  the  tele- 
graph company  promptly  to  deliver  the 
message,  and  therefore  too  remote  to  consti- 
tute a  cause  of  action. 

The  delay  of  a  telegraph  company  in  not 
promptly  delivering  money  sent  through  its 
agency  to  a  person  who,  in  consequence  of 
its  not  being  received  in  time,  is  ejected 
from  her  home  for  nonpayment  of  rent, 
does  not  entitle  the  person  to  whom  the  de- 
spatch was  addressed  to  maintain  an  ac- 
tion against  the  telegraph  company  to  re- 
cover damages  for  mental  distress,  unac- 
companied by  a  physical  injury;  neither  is 
such  an  eviction  a  proximate  result  of  the 
delav.  Stan.sell  v.  Western  U.  Teleg.  Co. 
107  Fed.  G68. 

.Y.  Conduct  of  recipient  unaffected  by 

delay. 

If,  notwithstanding  a  delay  in  delivering 
a  telogram.  even  when  that  delav  has  been 
due  to  the  negligence  of  the  company,  the 
person  to  whom  the  telegram  is  sent  is  able 
to  do  all  that  he  might  have  done,  had  the 
message  been  delivered  with  the  utmost 
diligence  and  promptitude,  no  legal  damage 
has  resulted  from  the  delav,  aiid  therefore 
neither  the  sender  nor  the  recipient  of  the 
despatch  has  a  cause  of  action. 

In  each  of  the  following  cases,  in  which 
the  suit  was  brought  by  the  person  to  whom 
the  delayed  telegram  was  addressed,  it  ap- 
peared that  the  plaintiff  neither  refrained, 
nor  was  prevented,  from  doing  aught  that 
he  might  or  would  have  done,  had  there 
been  no  delay  in  delivering  the  despatch; 
hence,  that  he  had  suHered  no  legal  in- 
iurv  bv  the  delav,  and  therefore  was  not 
entitled  to  recover  in  the  action: 
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A  judgment  in  favor  of  the  recipient  of 
a  telegram  announcing  the  mortal  illness 
of  a  brother  was  reversed  in  Western  U. 
Teleg.  Co.  v.  Gulledge,  84  Ark.  501,  106  S. 
W.  957|  because  the  evidence  showed  that, 
while  the  company  had  unduly  delayed  the 
delivery  of  the  despatch,  yet  the  plaintiff 
himseli  received  it  in  time  to  have  reached 
his  brother  before  the  latter's  death,  and 
himself  unreasonably  delayed  starting. 

A  judgment  in  favor  of  the  telegraph 
company  against  the  person  to  whom  a 
telegram  was  addressed  was  affirmed  in 
Tharpe  v.  Western  U.  Teleg.  Co.  (Ark.) 
127  S.  W.  730,  because  the  testimony  in  the 
case  showed  that,  notwithstanding  some  de- 
la/  on  the  part  of  the  telegrapli  company 
in  ^delivering  the  despatch,  its  recipient 
could  not,  even  if  he  had  received  it  in 
time,  have  been  present  at  the  funeral  of 
his  mother,  whose  death  the  message  an- 
nounced, and  therefore  that  the  delay  in 
delivering  the  despatch  had  not  occasioned 
any  legal  injury. 

A  person  to  whom  a  telegram  is  ad- 
dressed, announcing  the  dangerous  illness 
of  his  son,  is  not  entitled  to  recover  dam- 
ages for  mental  suffering  consequent  upon 
his  not  seeing  his  son  before  death,  not- 
withstanding the  negligence  of  the  company 
in  delivering  the  despatch,  if  he  could  not 
in  any  event  have  reached  his  son  in  time, 
if  the  despatch  had  been  delivered  prompt- 
ly. Howard  v.  Western  U.  Teleg.  Co.  119 
Ky.  626,  84  S.  W.  764,  86  S.  W.  982,  7  A. 
&  E.  Ann.  Cas.  1065. 

A  judgment  in  favor  of  the  recipient  of 
a  telegram  which  the  company  negligently 
failed  to  deliver  because  he  lived  outside  of 
its  free  delivery  limits,  notwithstanding 
the  expense  of  making  special  delivery  had 
been  guaranteed  by  the  sender,  which  noti- 
fied him  of  a  depressed  state  of  the  cattle 
market  and  advised  against  shipments  of 
cattle,  was  reversed  in  Reynolds  v.  Western 
U.  Teleg.  Co.  81  Mo.  App.  223,  upon  the 
ground  that  the  negligence  of  the  company 
in  delaying  delivery  did  not  damage  the 
plaintiff,  because  he  had  from  other  sources 
fuller  and  confirmatory  information  as  to 
the  actual  state  of  the  market,  and  shipped 
his  cattle  notwithstanding. 

A  judgment  against  a  telegraph  company 
in  favor  of  the  person  to  whom  a  despatch 
was  addressed  and  negligently  delayed  in 
delivery  was  affirmed  in  Hughes  v.  Western 
U.  Teleg.  Co.  72  S.  C.  616,  62  S.  E.  107, 
where  the  despatch  announced  the  death  of 
the  plaintifTs  brother,  but  did  not  name  the 
time  of  the  funeral,  and  where,  in  point 
of  fact,  the  funeral  had  been  appointed  for 
a  time  at  which  the  plaintiff  could  not  have 
attended  even  if  the  despatch  had  been  de- 
livered promptly,  but  where,  upon  the  face 
of  the  despatch,  it  did  not  appear  but  that 
the  plaintiff,  if  he  had  received  the  de- 
spatch in  time,  might  in  all  probability 
have  reached  his  deceased  brother's  house- 
hold   before   the   burial. 

A  judgment  against  a  telegraph  company 
for    its   negligent   failure   promptly    to   de- 
liver to  the  plaintiff  a  telegram  announcing  1 
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that  her  sister  was  dying  was  reversed  in 
Roberts  v.  Western  U.  Teleg.  Co.  73  S.  C. 
620,  114  Am.  St.  Rep.  100,  53  S.  E.  985, 
because  the  court  was  held  to  have  er- 
roneously refused  a  request  by  the  tele- 
graph company  to  instruct  the  jury  that  if 
the  jury  found  that  the  plaintiff  had  no  in- 
tention of  attending  the  funeral  of  her 
sister,  even  if  she  had  been  informed  in 
time  to  have  enabled  her  to  do  so,  she  had 
suffered  no  damage  from  the  delay,  and  the 
verdict  should  be  for  the  company;  the 
court  being  of  the  opinion  that  upon  the 
facts  disclosed  it  would  have  been  impos- 
sible for  the  plaintiff  to  have  reached  her 
sister  before  death,  even  if  the  telegram 
had  been  promptly  delivered,  and  if  she 
had  no  intention  of  attending  the  funeral, 
she  was  not  injured  by  the  delay. 

The  court,  while  reversing  the  judgment 
in  Cumberland  Teleph.  Co.  v.  Brown,  104 
Tenn.  66,  50  L.R.A.  277,  78  Am.  St.  Rep. 
906,  55  S.  W.  155,  upon  the  ground  that 
the  trial  court  erred  in  refusing  to  charge, 
as  requested  by  the  company,  that  the 
plaintiff  must  establish  by  the  evidence  his 
intention  and  ability  to  be  present  at  his 
daughter's  bedside  before  her  death,  where 
the  despatch  announced  her  mortal  illness, 
in  case  it  had  been  promptly  delivered,  con- 
ceded the  right  of  the  plaintiff  to  maintain 
the  action. 

In  Western  U.  Teleg.  Co.  v.  Hendricks, 
26  Tex,  Civ.  App.  366,  63  S.  W.  341,  a  judg- 
ment recovered  by  a  father  against  a  tele- 
graph company  for  negligence  and  delay  in 
delivering  a*  despatch  announcing  that  his 
son  was  dying  was  reversed  upon  the 
ground  that  the  court,  in  charging  the  jury, 
authorized  it  to  find  a  verdict  for  dam- 
ages because  the  plaintiff  had  failed  to 
reach  the  presence  of  his  son  before  death, 
when  the  evidence  showed  that  he  could  not 
have  reached  him  in  time  if  the  despatch 
had  been  delivered  with  the  utmost  prompti- 
tude. The  error  was  avoided  upon  a  second 
trial  of  the  case,  and  a  judgment  recovered 
by  the  plaintiff  against  the  company  was 
affirmed  on  the  second  appeal,  in  29  Tex. 
Civ.  App.  413,  68   S.  W.   720. 

The  court,  in  Western  U.  Teleg.  Co.  v. 
McFadden,  32  Tex.  Civ.  App.  582,  75  S. 
W.  352,  reversed  a  judgment  in  favor  of 
the  person  to  whom  a  telegram  was  sent, 
announcing  the  illness  of  her  daughter  and 
requesting  her  to  call  the  sender  by  tele- 
phone, where  the  facts  showed  that  the  de- 
spatch had  been  negligently  delayed  in  de- 
livery, but  that,  notwithstanding,  the  phiin- 
tiff  had  employed  the  telephone  and  sum- 
moned her  daughter  home,  upon  the  ground 
that  there  wa^  nothing  in  the  wording  of 
the  despatch  to  sustain  a  claim  for  dam- 
ages for  mental  suffering  in  the  plaintilPs 
not  being  able  to  go  and  bring  her  daugh- 
ter. 

A  person  who  is  not  prevented  from  at- 
tending the  funeral  of  her  sister  by  the  de- 
lay of  a  telegraph  company  in  delivering  a 
telegram  to  her  announcing  the  sister's 
death,  but  who  is  distressed  only  for  the 
time  requisite  to  procure  a   postponement 
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of  the  funeral  so  as  to  enable  her  to  bo 
present,  is  not  entitled  to  maintain  an  ac- 
tion for  damages  against  the  telegraph  com- 
pany on  account  of  its  delay.  Western  U. 
Tele^.  Co.  v.  Reed,  37  Tex.  Civ.  App.  445, 
84  S.  W.  296. 

A  judgment  against  a  telegraph  company 
for  failure  promptly  to  deliver  a  message 
announcing  the  death  of  a  brother  of  the 
plaintifiTs  wife  was  reversed  in  Western 
U.  Telee.  Co.  v.  Bell,  42  Tex.  Civ.  App.  462, 
92  S.  W.  1036,  because  it  did  not  appear  to 
have  been  alleged  in  the  petition,  neither 
was  it  proved,  that  if  the  message  had  been 
promptly  delivered,  the  wife  not  only  could 
but  would  have  journeyed  to  the  place  of 
her  brother's  funeral  and  reached  it  in  time, 
which  all^ation  and  proof  the  court  deemed 
essential  to  the  making  out  of  the  cause 
of  action. 

Where  a  person  to  whom  a  telegram  an- 
nouncing the  mortal  illness  of  her  father 
is  sent  and  delayed  in  delivery  would  not 
have  had  the  time  and  opportunity  to  be 
present  at  her  father's  death  and  attend  his 
funeral,  if  the  telegram  had  been  delivered 
with  the  utmost  promptitude,  she  sustains 
no  damage  from  the  delay,  and  therefore  is 
not  entitled  to  recover  substantial  damages 
for  mental  anguish  and  distress  upon  the 
theory  that  the  funeral  would-  have  been 
postponed  if  the  despatch  had  been  delivered 
in  time.  Western  U.  Teleg.  Co.  v.  Motley 
(Tex.  Civ.  App.)   27  S.  W.  51. 

If,  in  an  action  against  a  telegraph  com- 
pany by  a  person  to  whom  a  telegram  has 
been  sent,  announcing  the  death  of  his 
mother,  and  unreasonably  and  inexcusably 
delayed  in  delivery,  it  is  established  that 
the  recipient  would  not,  had  the  despatch 
been  delivered  promptly,  have  been  able  to 
reach  the  place  where  the  funeral  was  held, 
he  is  not  entitled  to  recover  damages  for 
mental  suffering  and  distress  because  of  the 
delay  in  delivering  the  despatch,  notwith- 
standing his  testimony  to  the  elTect  that  a 
prompt  delivery  of  the  telegram  would 
have  enabled  him  to  procure  a  postpone- 
ment of  the  funeral.  Western  U.  Teleg.  Co. 
V.  Stone    (Tex.  Civ.  App.)    27   S.  W.  344. 

When  a  telegram  to  a  father  of  a  dying 
child  simply  announcing  a  change  for  the 
worse  in  her  condition  was  unreasonably 
delayed  in  delivery,  but  notwithstanding 
such  delay  he  acquired  knowledge  from 
other  sources  which  enabled  him  to  be  pres- 
ent at  the  funeral,  he  was  held  not  to  be 
entitled  to  recover  damages  from  the  tele- 
graph company  on  account  of  such  delay, 
upon  the  ground  that  he  was  unable  by 
reason  thereof  to  take  with  him  his  wife 
and  daughter.  Weatherford,  M.  W.  &  N. 
W.  R.  Co.  v.  Seals  (Tex.  Civ.  App.)  41  S. 
W.  841. 

A  judgment  in  favor  of  a  father  against 
a  telegraph  company  for  its  negligont  de- 
lay in  delivering  a  telegram  to  him  an- 
nouncing the  impending  death  of  his  child, 
so  that  he  was  unable  to  be  present  and 
attend  the  funeral,  was  affirmed  in  Western 
U.  Teleg.  Co.  v.  Waller  (Tex.  Civ.  App.)  47 
S.  W.  396,  despite  the  contention  of  the 
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company,  first,  that  the  plaintiff  did  not 
have  the  money  to  pay  his  railroad  pas- 
sage, and,  second,  that  he  could  not  have 
reached  the  place  of  funeral  in  time  to  at- 
tend it,  if  the  despatch  had  been  promptly 
delivered,  where  the  testimony  showed  that 
a  debtor  owed  him  money  and  that  the 
funeral  was  actually  postponed  to  await 
the  arrival  of  the  train  upon  which  he 
could  have  traveled,  had  the  despatch  been 
delivered  to  him  promptly. 

A  prima  facie  case  is  made  out  by  the 
plaintiff  in  an  action  against  a  telegraph 
company  for  damages  in  delaying  the  de- 
livery of  a  message  announcing  the  mortal 
illness  and  expected  death  of  his  father, 
by  proof  that  he  could  and  would  have 
readied  his  father's  home  in  time  for  the 
funeral,  on  the  second  day  after  the  mes- 
sage was  sent,  if  it  had  been  delivered 
promptly,  and  therefore  it  is  prejudicial 
error  in  such  a  case  for  a  trial  court  to 
direct  a  verdict  for  the  telegraph  company. 
Lawrence  v.  Western  U.  Teleg.  Co.  (Tex. 
Civ.  App.)    95  S.  W.  26. 

The  principal  contention  relied  upon  by 
the  defendant  to  reverse  a  judgment  against 
it  in  favor  of  a  person  to  whom  a  tele- 
phone call  was  sent,  and  not  transmitted 
or  delivered  until  after  an  inexcusable  and 
negligent  delay,  where  the  message  an- 
nounced the  dying  condition  of  the  plain- 
tiff's father  and  requested  his  presence,  was 
that  the  plaintiff,  when  he  got  the  message, 
might  have  proceeded  by  wagon,  or  taken 
an  earlier  freight  train  instead  of  the  train 
that  he  did  take,  and  thus  have  reached  his 
father  before  he  became  unconscious;  but 
the  court  held  the  contention  not  sufficient 
to  overturn  the  judgment,  because  the  plain- 
tiff was  entirely  ignorant  concerning  the 
freight  train,  and  the  ill  health  of  his 
wife  made  it  imprudent  and  dangerous  to 
proceed  by  wagon.  Southwestern  Teleg.  & 
Teleph.  Co.  v.  Taylor,  26  Tex.  Civ.  App.  79, 
63  S.  W.  1076. 

t 

XI.  Failure  to  establish  inexcusable  de- 
lay. 

If  a  delay  in  delivering  a  telegram  was 
not  due  to  any  negligence  of  the  telegraph 
company,  or  was  excusable,  no  recovery  may 
be  had  against  such  company  for  damages 
sustained  by  reason  of  such  delay,  irre- 
spective of  whether  the  injured  plaintiff  was 
the  sender  of  the  message  or  the  person  to 
whom  it  was  addressed. 

In  each  of  the  following  cases,  in  which 
suit  was  brought  by  the  person  to  whom  a 
delayed  telegram  was  sent,  the  company 
successfully  controverted  the  charge  of 
negligence,  and  excused  the  delay,  without 
contesting  the  right  of  the  plaintiff  to 
maintain  the   action : 

The  contest  in  Western  U.  Teleg.  Co. 
V.  Merrill,  144  Ala.  618,  113  Am.  St.  Rep. 
66,  39  So.  121,  was  not  over  the  right  of 
the  person  to  whom  a  telegram  was  ad- 
dressed to  recover  of  the  telegraph  company 
upon  suffering  damage  from  the  failure 
promptly  to  deliver,  but  was  entirely  taken 
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up  with  the  question  as  to  whether  or 
uot,  in  the  circumstances  disclosod,  the  com- 
pany had  really  inexcusably  delayed  trans- 
mission and  delivery  as  a  question  of  fact. 

In  Western  IT.  Teleg.  Co.  v.  Ford,  77 
Ark.  531,  92  S.  W.  528,  a  judgment  in  favor 
of  the  recipient  of  a  telegram  delayed  in 
delivery  was  affirmed,  but  the  controversy 
was  waged  over  the  question  of  whetlier 
or  not  the  delay  was  excusable  in  conse- 
quence of  the  arrival  of  the  despatch  at  the 
receiving  office  on  New  Year's  Day,  when 
the  regulations  of  the  company  provided 
for  the  suspension  of  the  business  of  de- 
livery; and,  while  the  court  held  that  the 
regulation  was  a  reasonable  one,  the  com- 
pany was  denied  the  advantage  of  it,  for 
failure  to  prefer  its  request  for  an  iiistruc- 
tion  in  such  form  as  clearly  to  present  the 
question. 

A  judgment  in  favor  of  the  person  to 
whom  a  telegram  was  addressed  was  re- 
versed in  Western  IJ.  Telcg.  Co.  v.  Cren- 
shaw (Ark.)  125  S.  W.  420,  upon  tl»e 
ground  that  the  evidence  failed  to  estab- 
lish any  negligence  on  the  i)art  of  the  com- 
pany in  delivering  the  message. 

The  right  of  the  person  to  whom  a  tele- 
gram is  addressed  to  maintain  an  action 
against  the  telegraph  company  for  delay 
in  delivering  the  despatch  was* conceded  in 
Western  U.  Teleg.  Co.  v.  Van  Cleave,  107 
Ky.  464,  92  Am.  St.  Rep.  360,  54  S.  W.  827, 
but  the  plaintiff  was  defeated  In  that  case 
because  the  court  was  of  the  opinion  that, 
as  a  matter  of  law,  there  had  been  no  de- 
lay in  the  delivery  of  the  particular  de- 
spatch. 

The  right  of  a  person  to  whom  a  telegram 
was  addressed  announcing  the  death  of  her 
daughter  and  Ihe  time  appoiirted  for  the 
funeral,  to  maintain  an  actioii  for  dam- 
ages against  the  telegraph  company  in  case 
of  inexcusable  delay  in  delivering  the  de- 
spatch, until  too  late  for  the  recipient  to 
pttcnd  the  funeral,  was  not  contested  in 
Western  U.  Teleg.  Co.  v.  Cross,  116  Ky.  5, 
74  S.  W.  10f)8,  76  S.  W.  162,  but  the  plain- 
tiff in  that  case  was  defeated  upon  the 
ground  that  tlie  company  had  used  proper 
diligence  to  deliver  the  despatch,  and  was 
not   chargeable   with    any   negligence. 

A  judgment  against  a  telegraph  company 
for  damages  for  alleged  negligence  in  fail- 
ing to  deliver  a  telegram,  recovered  by  the 
person  to  whom  a  message  was  addressed  in- 
forming him  of  the  death  pf  his  father,  was 
reversed   in  Western   U.  Teleg.   Co.  v.   Cox, 

29  Ky.  L.  Rep.  941,  96  S.  W.  594,  upon  the 
ground  that  negligence  in  delivery  had  not 
been,.  J  proved,  because  no  evidence  was  sub- 
mitted respecting  the  time  at  which  the 
company  received  the  message. 

The  entire  controversy  in  Harper  v.  West- 
ern U.  Teleg.  Co.  92  Mo.  A  pp.  3C4,  was  over 
the  question  as  to  whether  tlie  company  was 
liable  in  damages  for  its  failure  to  deliver 
a  despatch  to  the  person  to  whom  it  was 
addressed,  at  a  place  specially  designated  by 
him  for  such  delivery,  when  the  despatch 
was  addressed  by  the  sender  to  and  prompt- 
Iv  delivered  at  another  place.     The  right  of 
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the  plaintiff  to  maintain  the  action^  if  the 
facts  were  as  contended  by  him,  was  not 
controverted. 

In  Cranford  v.  Western  U.  Teleg.  Co. 
138  X.  C.  162,  50  S.  E.  585,  a  joint  action 
by  the  recipient  of  a  despatch  and  his  wife, 
the  plaintiffs  were  defeated  in  their  ac- 
tion, because  they  failed  to  make  out  a 
case  of  negligence   against  the  company. 

The  trial  court  dismissed,  upon  the 
ground  that  there  was  no  evidence  of  ac- 
tionable negligence,  and  action  by  the  per- 
son to  whom  a  telegram  was  addressed 
against  the  telegraph  company  for  delay  in 
delivering  it,  where  the  message  aimounced 
the  death  of  his  brother,  in  Woods  v.  West- 
ern V:  Teleg.  Co.  148  N.  C.  1,  128  Am.  St. 
Rep.  581,  61  S.  E.  653;  but  this  was  held 
to  be  error,  and  the  judgment  was  reversed 
upon  appeal  and  a  new  trial  ordered. 

In  Sweet  v.  Postal  Teleg.  &  (^ible  Co.  22 
R.  I.  344,  53  L.R.A.  732,  47  Atl.  881,  the 
plaintiff  was  the  person  to  wliom  a  tele- 
gram was  addressed,  and  the  issue  was  up- 
on the  fact  of  neirligent  delay  in  delivering 
the  despatch,  which  arrived  at  the  terminal 
office  late  at  night  after  closing  hours,  and 
was  not  delivered  until  the  next  morning. 
'Hie  court  held  that,  as  a  matter  of  law, 
there  was  no  negligent  delay  on  the  part  of 
the  company,  and  hence  no  cause  of  ac- 
tion. 

The  defense  of  a  telegraph  company  to  an 
action  by  the  addressee  of  a  despatch  an- 
nouncing the  death  and  time  of  funeral 
of  his  mother,  which  was  delayed  in  trans- 
mission and  delivery  until  too  hite  to  en- 
able the  plaintiff  to  attend  the  funeral, 
was  based  altogether  upon  the  theory  that 
such  delay  as  there  was  had  been  caused 
by  the  act  of  God  in  grounding  the  wires 
tiirough  a  falling  tree;  but  the  judgment 
was  affirmed  upon  the  ground  that  the  evi- 
dence did  not  show  that  the  act  rf  G-od  was 
the  sole  cause  of  the  proved  delav.  Fail 
V.  Western  IT.  Teleg.  Co.  80  S.  C.'207,  60 
S.  E.  697.  rehearing  denied  in  80  S.  C.  213, 
61  S.  E.  258. 

A  judsrment  in  favor  of  a  tele7raph  com- 
pany, dismi rising  the  action  of  tie  person 
to  whom  a  despatch  was  addressed  and  de- 
layed for  ten  days  in  delivery,  was  af- 
firmed in  Lewis  v.  Western  V.  Teleg,  Co. 
84  S.  C.  54.  65  S.  E.  941,  upon  the  ground 
that  the  addressee,  a  married  woman,  was 
named  in  the  despatch  by  her  individual 
Christian  name  and  was  only  known  by 
the  name  of  her  husband,  so  that  the  de- 
lay was  held  excusable. 

In  Western  V.  Telesr.  Co.  v.  Wingate,  6 
Tex.  Civ.  App.  394,  25  S.  W.  430,  a  person 
to  whom  a  telegram  was  addressed  an- 
nouncing the  death  of  his  mother  was  held 
entitled  to  maintain  an  action  against  the 
telegraph  company  for  delav,  but  was  de- 
nied a  recovery  in  that  particular  case,  be- 
cause the  lapse  of  time  between  the  recep- 
tion of  the  despatch  and  its  delivery  was 
held  to  be  excusable,  being  simply  during 
the  hours  of  the  night. 

It  is  not  an  unreasonable  delay,  which 
affords   a    right   of   action   against   a   tele- 
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graph  company,  to  hold  a  telegram  sent 
as  a  night  message  and  received  after  of- 
fice hours  until  the  next  morning.  Western 
U.  Teleg.  Co.  v.  DeJarles,  8  Tex.  Civ.  App. 
109,  27  S.  W.  792. 

The  right  of  the  person  to  whom  tele- 
grams were  sent  announcing  the  illness  and 
death  of  his  sister,  to  maintain  an  action 
against  the  telegrapli  company  for  inexcus 
able  delay  in  delivering  the  messages,  was 
recognized  in  Western  U.  Teleg.  Co.  v. 
DeJarles,  supra,  but  the  plaintifl*  in  that 
case  was  held  not  entitled  to  recover,  be- 
cause, as  a  matter  of  law,  there  had  been 
no  negligent  delay  in  delivering  the  de- 
spatches. 

In  Western  U.  Teleg.  Co.  v.  Terrell,  10 
Tex.  Civ.  App.  CO,  30  S.  W.  70,  despatches 
announcing  the  serious  illness  of  the  plain- 
tifl'*s  daughter  failed  promptly  to  reach  the 

f)laintifr,  but  the  telegraph  company  was 
leld  not  liable,  because  the  messages  were 
in  fact  delivered  promptly  to  the  person  in 
whose  care  they  had  been  addressed. 

The  only  contention  made  by  the  tele- 
graph company  against  the  judgment  in 
Western  U.  Teleg.  Co.  v.  Gahan,  17  Tex. 
Civ.  App.  6.57,  44  S.  W.  933,  was  bused  upon 
the  theory  that  it  had  been  excused  by  the 
sender  of  the  message  from  making  any  par- 
ticular effort  to  find  the  addressee  and  de- 
liver the  despatch,  by  a  statement  at  its 
receiving  office  made  by  the  sender  to  the 
effect  that  the  addressee  might  not  be  at  the 
place  to  which  the  despatch  was  sent,  be- 
cause the  family  had  not  heard  from  him 
for  some  time. 

A  judgment  against  a  telegraph  company 
in  favor  of  a  plaintiff  to  whom  was  ad- 
dressed a  telegram  announcing  the  death 
of  his  mother,  which  he  did  not  receive  in 
time  to  attend  her  funeral,  was  reversed  in 
Western  U.  Teleg.  Co.  v.  McConnico,  27  Tex. 
Civ.  App.  6j0,  6Q  S.  W.  592,  upon  the 
ground  that  the  company  was  not  guilty 
of  any  negligent  and  inexcusable  delay,  be- 
enuao  the  despatch  arrived  on  Sunday  when 
its  receiving  office  was  cloaed  about  half 
past  one,  and  was  delivered  within  fifteen 
or  twenty  minutes  after  it  reopened  at  four 
o'clock  in  the  afternoon. 

A  telegraph  company  is  not  chargeable 
with  delay  or  negligence  in  delivering  a 
despatch  addressed  in  care  of  a  person  oth- 
er than  the  one  for  whom  it  is  intended, 
where  it  promptly  tenders  a  delivery  to 
such  person  and  he  refuses  to  receive  it. 
Western  U.  Teleg.  Co.  v.  Thompson  (Tex. 
Civ.  App.)   31  S.  W.  318. 

In  Hargrave  v.  Western  I"^.  Teleg.  Co. 
(Tex.  Civ.  App.)  60  S.  W.  687,  the  parents 
were  defeated  in  an  action  against  the  com- 
pany upon  the  ground  of  its  delay  in  de- 
livering a  des])atch  announcing  tlie  death 
ci  their  dansfhter,  upon  the  gronnd  that  the 
facts  showed  proper  and  diligent  effort  on 
the  part  of  the  company  -to  find  the  addres- 
see and  deliver  the  despatch,  and  that,  as  a 
matter  of  law,  the  company  was  not  neg- 
ligent. 

A  telegraph  company  which  promptly  <\o- 
]\ver9  at"  the  place  where  it  is  addressed 
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a  message  announcing  the  very  serious  ill- 
ness of  the  mother  of  the  person  to  whom  it 
is  addressed  is  not  negligent  and  not  liable 
in  an  action  by  the  addressee  simply  be- 
cause no  inquiry  was  made  by  the  messen- 
ger or  other  persons  as  to  the  then  present 
whereabouts  and  accessibility  of  the  addres- 
see, he  being  absent  from  the  place  to  which 
tiie  telegram  was  sent.  Western  U.  Teleg. 
Co.  V.  Redinger  (Tex.  Civ.  App.)  63  S.  W. 
156. 

In  Davis  v.  Western  U.  Teleg.  Co.  46  W. 
Va.  48,  32  S.  E.  1026,  the  court  reversed  a 
judgment  against  a  telegraph  company,  re- 
covered by  a  plaintiff  to  whom  a  telegram 
summoning  him  to  the  funeral  of  his  moth- 
er had  been  addressed  and  delayed  in  de- 
livery, upon  the  ground  that  the  evidence 
showed  the  delay  to  be  simply  that  occa- 
sioned by  the  observance  of  reasonable  of- 
fice hours  on  the  part  of  the  telegraph 
company  at  its  terminal  office,  and  there- 
fore it  was  not  negligently  dilatory,  and 
also,  upon  the  ground  that  damages  were 
simply  those  for  mental  suffering  and  dis- 
tress, which  in  that  state  did  not  afford  a 
cause  of  action  when  unaccompanied  by  oth- 
er injury,  physical  or  pecuniary. 

Ross  V.  Western  U.  Teleg.  Co.  26  C.  C.  A. 
564,  52  U.  S.  App.  290,  81  Fed.  676,  was  a 
unique  case.  It  was  an  action  brought  by 
a  widow  against  the  telegraph  company  to 
recover  damages  because  of  its  failure  to 
deliver  promptly  to  her  deceased  husband 
a  message  sent  to  him  warning  him  that 
four  men  were  in  pursuit  of  him  with  the 
purpose  of  killing  him.  The  message  was 
not  promptly  delivered,  because  the  oper- 
ator at  the  terminal  office,  who  was  also 
the  mayor  of  the  town,  received  at  the  same 
time  a  message  from  a  judge  asking  him  not 
to  permit  the  deceased  to  get  away,  and 
assumed  that  deceased  had  been  guilty  of 
some  crime  and  should  be  arrested.  The 
court  held  that  under  the  facts  of  the  case 
negligence  on  the  part  of  the  company  as  a 
matter  of  law  was  not  established,  and  that 
the  death  of  the  plaintiff's  husband  could 
not  be  said  to  be  the  proximate  result  of 
the  company's  failure  to  deliver  the  message 
of  warning.* 

Tlie  court  in  Western  U.  Teleg.  Co.  v. 
Simms,  30  Tex.  Civ.  App.  32,  69  S,  W.  464, 
in  an  action  by  the  person  to  whom  a  de- 
spatch was  sent  calling  her  to  the  death- 
bed of  her  mother,  reversed  a  judgment 
against  the  company,  upon  the  ground  that 
the  evidence  showed  no  negligence  on  its 
part  in  transmitting  and  delivering  the  de- 
spatch. 

The  telegraph  company  is  not  liable  in 
damages  to  the  person  to  whom  a  death 
message  is  addressed  in  care  of  another, 
for  a  delay  in  delivering  it  to  the  person 
in  whose  care  it  is  sent,  where  it  was 
agreed  that  such  person  was  merely  named 
for  the  purpose  of  enabling  the  company  at 
the  terminal  office  to  ascertain  the  real  ad- 
dress of  the  principal,  which  was  known  to 
be  outside  of  the  free  delivery  limits  of  the 
office,  and  for  which  a  special  delivery  f«*e 
was  charged,  but  neither  paid  nor  temlered. 
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Western  U.  Teleg.  Co.  v.  Bryant,  35  Tex. 
Civ.  App.  442,  80  S.  W.  406. 

When  the  addressee  of  a  tele^am  an- 
nouncing the  death  of  her  son  resides  out- 
side of  the  free  delivery  limits  of  the  ter- 
minal office,  and  no  contract  is  made  for 
the  delivery  of  the  despatch  beyond  such 
limits,  and  when  such  despatch  merely  an- 
nounces the  death,  no  suflicient  case  is  made 
against  the  telegraph  company  of  negli- 
gence in  delaying  the  delivery,  and  no  notice 
to  it  can  be  implied  that  the  addressee 
would  and  could  have  attended  the  funeral 
at  another  and  diflferent  place  from  that 
which  the  telegram  was  sent.  Western  U. 
Teleg.  Co.  v.  Ayers,  41  Tex.  Civ.  App.  627, 
93  S.  W.  199. 

XII,  The  (juantnni  of  damages. 

There  are  numerous  decisions  in  which  a 
judgment  recovered  against  a  telegraph 
company  by  a  person  to  whom  a  telegram 
was  sent,  and  not  delivered,  or  delayed  in 
delivery,  through  the  negligence  of  the  com- 
pany to  the  plaintiffs  damage,  has  been  re- 
versed or  reduced  because  the  court  of  re- 
view deemed  the  amount  of  recovery  too 
large.  Every  such  case,  of  course,  recog- 
nizes and  upholds  the  plaintiflf's  right  to 
maintain  the  action  and  to  recover  some 
damages,  more  or  less,  from  the  company. 
In  the  cases  of  Western  U.  Teleg.  Co.  v. 
Weniski,  84  Ark.  457,  106  S.  W.  486;  West- 
ern U.  Teleg.  Co.  v.  Cain,  14  Ind.  App.  115, 
42  N.  E.  655 ;  and  Newport  News  &  M.  Val- 
ley R.  Co,  V.  Griffin,  92  Tenn.  694,  22  S. 
W.  737,  judgments  against  telegraph  com- 
panies in  favor  of  persons  to  whom  tele- 
grams were  sent  and  negligently  delayed 
m  delivery  were  reversed  for  awarding  ex- 
cessive damages. 

In  Bowers  v.  Western  U.  Teleg.  Co.  135 
N.  C.  604,  47  S.  E.  597,  the  person  to  whom 
a  business  telegram  was  addressed  had  re- 
covered a  judgment  against  the  telegraph 
company  for  its  negligence  in  delivering  the 
despatch,  but  the  judgment  was  reversed 
upon  the  ground  that  it  included  damages 
for  mental  suffering  and  distress,  not  re- 
coverable in  such  a  case. 

The  onlv  controversv  in  the  case  of  Har- 
rison V.  Western  U.  Teleg.  Co.  143  N.  C. 
147,  55  S.  E.  435,  10  A.  &  E.  Ann.  Cas.  476, 
brought  by  the  recipient  of  a  telegram  necj- 
ligently  delayed  in  delivery,  related  to  the 
damages  which  the  plaintiff  was  entitled 
to  recover,  and  a  new  trial  was  ordered 
because  damages  not  recoverable  had  been 
allowed. 

A  judgment  against  a  telegraph  company 
in  favor  of  a  woman  who  had  been  prevent- 
ed by  the  negligent  delay  in  delivering  a 
despatch  announcing  the  death  and  time  of 
funeral  of  her  sister,  from  attending?  the 
funeral,  was  reversed  in  Western  U.  Teleg. 
Co.  V.  Thompson,  18  Tex.  Civ.  App.  609,  45 
S.  W.  420,  upon  the  ground  that  the  ver- 
dict included  damages  for  both  mental  and 
physical  suffering,  and  there  was  no  testi- 
mony in  the  record  of  any  physical  in- 
jury. 

The  contention  in  Western  U.  Teleg.  Co. 
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V.  Frith,  105  Tenn.  167,  58  S.  W.  118,  was 
over  the  amount  of  damages  recoverable 
against  the  telegraph  company  for  its  gross 
and  inexcMsable  negligence  in  delivering  to 
the  plaintiff  a  telegram  announcing  the  sud- 
den death  of  his  child  at  a  distant  but  ac- 
cessible place,  and  the  court  reduced  the 
amount  of  the  verdict  nearly  -one  half,  but 
affirmed  the  judgment  for  the  reduced 
amount. 

A  recovery  by  the  person  to  whom  a  de- 
spatch was  sent  announcing  the  serious  ill- 
ness of  his  wife's  father,  and  which  w^as  de- 
layed so  that  death  occurred  before  he  could 
be  reached,  was  affirmed,  after  striking  out 
certain  improper  items  of  damage,  and  a 
rehearing  was  denied,  in  Western  U.  Teleg. 
Co.  V.  Jobe,  6  Tex.  Civ.  App.  403,  409,  25 
S.  W.  168,  1036. 

A  judgment  against  a  telegraph  company 
awarding  damages  to  a  married  woman  for 
the  faihire  promptly  to  deliver  a  second 
despatch  announcing  the  death  of  her 
brother  from  a  contagious  disease,  where 
she  had,  in  response  to  an  earlier  message, 
journeyed  to  the  place  of  her  brother's 
death,  was  modified  by  striking  out  certain 
items  of  damage  claimed,  and  affirmed  as  to 
the  balance,  and  a  motion  for  a  rehearing 
was  denied,  in  Western  U.  Teleg.  Co.  v. 
Murray,  29  Tex.  Civ.  App.  207,  68  S.  W. 
549. 

Upon  a  second  trial  in  the  case  of  Ar- 
kansas &  L.  R.  Co.  V.  Stroude,  77  Ark.  109, 
113  Am.  St.  Rep.  130,  91  S.  W.  18,  the 
judgment  recovered  on  the  first  trial  hav- 
ing been  reversed  for  error  in  instructing 
the  jury,  the  plaintiff  obtained  a  verdict  of 
the  jury  assessing  his  damages  at  $500,  up- 
on which  judgment  was  entered  by  the  court 
for  the  amount  of  the  verdict  plus  interest 
from  the  date  of  the  despatch,  and  upon 
a  second  appeal,  82  Ark.  117,  100  S.  W. 
760,  that  judgment  w^as  modified  by  strik- 
ing out  the  allowance  of  interest,  and  in 
other  respects  was  affirmed. 

XIII,  Errors  in  the  conduct  of  trials. 

The  right  of  persons  to  whom  telegrams 
are  addressed,  and  not  delivered,  or  inex- 
cusably delayed  in  delivery,  to  maintain  ac- 
tions for  damages  against  the  telegraph 
company,  has  been  recognized  in  a  great 
number  of  cases  in  the  United  States,  in 
which,  however,  the  judgments  against  the 
telegraph  companies  have  been  reversed 
either  for  deficiencies  in  the  pleadings,  er- 
rors in  the  reception  or  exclusion  of  evi- 
dence, or  in  the  instructions  of  the  trial 
courts  to  the  juries. 

A  judgment  recovered  by  the  person  to 
whom  a  telegram  was  addressed,  against  a 
telegraph  company,  for  failure  promptly  to 
deliver  the  despatch,  was  reversed  in  West- 
ern U.  Teleg.  Co.  v.  McNair,  120  Ala.  99, 
23  So.  801,  for  error  on  the  part  of  the 
trial  court  in  omitting  to  charge,  upon  re- 
quest, upon  the  question  of  the  plaintiff's 
contributory  negligence,  the  general  right 
of  the  plaintiff  to  recover,  if  not  contribu- 
torily   negligent,   being   conceded. 

A  judgment  in  favor  of  a  person  to  whom 
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a  telegram  was  sent,  against  the  telegraph 
company,  for  failure  to  deliver  the  message, 
was  reversad  in  Western  U.  Teleg.  Co.  v. 
Prevatt,  149  Ala.  617,  43  So.  106,  for  the 
refusal  of  the  trial  court  to  charge  certain 
propositions  as  requested  by  the  defendant 
company.  The  controversy  was  not  over 
the  right  of  an  addressee  of  a  telegram  to 
recover,  but  whether  the  relation  of  the 
plaintiff  in  the  particular  case  entitled  him 
to  recover  for  mental  suffering,  and  wheth- 
er or  not  the  action  was  barred  under  one 
of  the  conditions  printed  upon  the  back  of 
the  message.  Western  U.  Teleg.  Co.  v. 
Heathcoat,  149  Ala.  623,  43  So.  117. 

In  Arkansas  &  L.  R.  Co.  v.  Stroude,  77 
Ark.  109,  113  Am.  St.  Rep.  130,  91  S.  W. 
18,  the  action  was  brought  by  a  husband 
against  a  railroad  company  operating  a 
telegraph  line,  for  wanton  and  negligent 
delay  in  delivering  a  despatch  sent  him  by 
a  relative  announcing  the  mortal  illness 
of  his  wife,  and  grounded  upon  a  statute 
(act  of  March  7,  1903,  Kirby^s  Dig.  § 
7947)  enacted  by  the  legislature  of  Arkan- 
sas after  the  decision  of  the  court  in  Peay 
V.  Western  U.  Teleg.  Co.  64  Ark.  638,  39 
L.R.A.  463,  43  S.  W.  965,  authorizing  re- 
coveries to  be  had  in  such  actions  for  men- 
tal anguish  and  suffering  unaccompanied  by 
bodily  injury  or  pecuniary  loss.  The  ques- 
tion as  to  the  right  of  the  person  to  whom 
a  telegram  was  addressed  to  recover  dam- 
ages on  account  of  delay  in  delivering  it 
was  not  debated,  but  a  judgment  for  the 
plaintiff  was  reversed  for  errors  of  the 
trial  court  in  instructing  the  jury. 

A  judgment  recovered  against  a  telegraph 
company  by  the  person  to  whom  a  telegram 
was  addressed  and  unreasonably  delayed  in 
delivery  was  reversed  in  Hendershot  v. 
Western  U.  Teleg.  Co.  106  Iowa,  629,  68 
Am.  St.  Rep.  313,  76  N.  E.  828,  for  error 
of  the  trial  court  in  instructing  the  jury. 
The  despatch  announced  the  dangerous  ill- 
ness of  a  valuable  horse  in  charge  of  the 
plaintiff's  agent,  and  called  for  the  attend- 
ance of  the  plaintiff  and  a  skilled  veteri- 
nary surgeon.  In  consequence  of  the  de- 
lay in  delivery  of  the  despatch,  the  ailment 
of  the  horse  had  gained  headway,  so  that  in 
spite  of  the  treatment  he  died;  and  the  ac- 
tion was  brought  to  recover  its  value.  The 
right  of  the  plaintiff  to  maintain  the  ac- 
tion, and  the  delay  of  the  telegraph  com- 
pany to  deliver  the  despatch,  were  not  dis- 
puted. The  contest  was  over  the  question 
as  to  whether  the  delay  was  the  proximate 
cause  of  the  death  of  the  horse. 

Errors  in  the  instruction  of  the  trial 
court  to  the  jury  upon  the  question  of  dam- 
ages brought  about  a  reversal  of  a  judg- 
ment in  favor  of  the  persons  to  whom  a 
telegram  announcing  a  shipment  of  live 
stock  was  addressed  and  delayed  in  deliv- 
ery, acrainst  the  telegraph  company,  in 
Westeiii  U.  Teleg.  Co.  v.  Lehman,  106  Md. 
318,  67  Atl.  241,  14  A.  &  E.  Ann.  Cas.  736. 

The  person  to  whom  a  telegram  was  ad- 
dressed, but  not  delivered,  was  defeated  in 
his   action,    in   Macpherson   v.    Western    U. 
Teleg.  Co.  20  Jones  &  S.  232,   because  he. 
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had  failed  to  allege  payment  or  tender  of 
the  toll  for  transmitting  the  despatch, .or 
a  waiver  of  it  in  the  contract  between  the 
parties. 

Error  in  the  admission  of  evidence  was 
the  ground  of  a  reversal  of  a  judgment  re- 
covered against  a  telegraph  company,  by 
a  husband  to  whom  a  despatch  was  sent 
announcing  the  serious  illness  of  his  wife, 
in  Hamrick  v.  Western  U.  Teleg.  Co.  140  N. 
C.  151,  52  S.  E.  232. 

A  judgment  against  a  telegraph  company 
upon  a  second  trial,  after  a  reversal  at 
first  because  of  errors  in  the  charge  of  the 
trial  judge,  in  favor  of  the  person  to  whom 
a  telegram  was  addressed  announcing  the 
death  of  his  father,  was  affirmed  in  Harri- 
son v.  Western  U.  Teleg.  Co.  75  C.  S.  267, 
55  S.  E.  450. 

The  contest  made  by  the  telegraph  com- 
pany  in  Western  U.  Teleg.  Co.  v.  Waller, 
96  Tex.  589,  97  Am.  St.  Rep.  936,  74  8.  W. 
751,  against  its  liability  to  the  plaintiff 
for  negligent  failure  to  deliver  a  message 
addressed  to  him  announcing  that  his  moth- 
er was  dying,  was  entirely  over  the  ques- 
tion of  the  admissibility  of  testimony  con- 
cerning the  requests  and  inquiries  of  the 
dying  woman  for  the  presence  of  the  plain- 
tiff, her  son.  and  the  court  held  this  evi- 
dence inadmissible,  and  accordingly  re- 
versed the  judgment. 

The  court  in  Western  U.  Teleg.  Co.  v. 
Lovett,  24  Tex.  Civ.  App.  84,  58  S.  W.  204, 
reversed  a  judgment  recovered  by  a  man 
to  whom  a  telegram  had  been  sent  announ- 
cing the  very  serious  illness  and  expected 
death  of  his  child,  upon  the  ground  that, 
by  the  testimony  and  charge  to  the  jury, 
there  had  erroneously  been  included  in  the 
damages  the  mental  suffering  of  his  wife 
on  account  of  his  absence  when  the  child 
died. 

The  court  in  W^estern  U.  Teleg.  Co.  v. 
Waller,  37  Tex.  Civ.  App.  516,  84  S.  W. 
695,  after  affirming  a  judgment  in  favor  of 
the  person  to  whom  a  message  was  ad- 
dressed announcing  the  mortal  illness  of 
his  mother,  and  which  did  not  reach  him  in 
time  to  enable  him  to  be  present  with  his 
mother  during  the  last  hours  of  her  life, 
on  a  rehearing  reversed  the  judgment,  and 
remanded  the  case  for  a  new  trial,  upon  the 
ground  that  testimony  showing  the  efforts 
made  by  the  company's  messenger  to  de- 
liver the  despatch  had  been  erroneously  ex- 
cluded. 

A  judgment  against  a  telegraph  company 
for  negligent  delay  in  delivering  a  message 
to  a  sister  announcing  the  fatal  shooting  of 
her  brother  was  reversed  in  W'estern  U. 
Teleg.  Co.  v.  Campbell,  41  Tex.  Civ.  App. 
204,  91  S.  W.  312,  for  error  on  the 
part  of  the  trial  court  in  instructing  the 
jury  "Upon  conflicting  testimony  respecting 
the  time  when  the  company  received  the 
message  for  transmission. 

A  judgment  against  a  telegraph  compa- 
ny recovered  bv  a  father  for  damages  suf- 
fered  by  him  boon  use  of  his  inability  to 
reach  the  bedside  of  his  dying  child  prior  to 
its  death,  due  to  the  negligent  delay  of  the 
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company  in  delivering  the  message,  was 
reversed  in  Western  U.  Teleg.  Co.  v.  De- 
Andrea,  45  Tex.  Civ.  App.  395,  100  S.  W. 
977,  for  {Prejudicial  error  on  the  part  of  the 
trial  court  in  giving  its  instructions  to  the 
jury. 

The  right  of  a  person  to. whom  a  telegram 
was  sent  announcing  the  dangerous  illness 
of  her  sister,  to  maintain  an  action  against 
the  telegraph  company  for  damages  for  fail- 
ure promptly  to  deliver  the  mcssaup,  was 
conceded  in  Western  U.  Teleg.  Co.  v.  Xool 
(Tex.  Civ.  App.)  25  S.  W.  661,  buttho  jiid'4 
ment  in  her  favor  was  reversed  on  nccoiuit 
of  error  in  the  trial  court  in  refusing  to  in- 
struct the  jury  as  requested  by  the  company. 

A  judgment  against  a  telegraph  compa- 
ny in  favor  of  a  husband  to  whom  a  mes- 
sage had  been  sent  announcing  the  mortal 
illness  of  his  wife,  and  so  long  delayed  in 
delivery  that  he  was  unable  to  he  present 
and  talk  with  her  before  she  died,  was  re- 
versed in  Western  U.  Teleg.  Co.  v.  Stacy 
(Tex.  Civ.  App.)  41  S.  W.  100,  upon  tlie 
ground  that,  inasmuch  as  the  evidence 
showed  a  lapse  of  the  dying  woman  into 
unconsciousness,  it  was  error  on  the  pirt 
of  the  court  to  refuse  a  request  to  cluirge 
that  if  she  was  conscious  when  her  husband 
arrived,  he  was  not  entitled  to  recover  dam- 
ages. 

The  person  to  whom  a  telegram  was  ad- 
dressed asking  a  question  as  to  the  number 
of  cattle  he  had,  and  which  message  was  ob- 
viously a  business  one,  was  held  in  Western 
U.  Teleg.  Co.  v.  Williford,  2  Tex.  Civ.  App. 
574,  22  S.  W.  244,  entitled  to  maintain  an 
action  against  the  telegraph  company  for 
damages  consequent  upon  inexcusable  de- 
lay in  delivering  the  despatcli;  but  the 
judgment  in  his  favor  was  reversed  for  error 
in  the  admission  of  proof  of  certain  items 
of  damage  which  the  court  held  were  not  re- 
coverable. 

A  judgment  against  a  telegraph  compa- 
ny in  favor  of  the  person  to  whom  the 
despatch  w^as  addressed,  for  negligent  fail- 
ure seasonably  to  deliver  a  message  an- 
nouncing the  mortal  illness  of  his  mother, 
was  reversed  in  Ilellams  v.  Western  V. 
Teleg.  Co.  70  S.  C.  83,  49  R.  E.  12,  upon 
the  ground  of  error  in  the  instructions  of 
the  trial  court  to  the  jurv. 

In  Mott  v.  Western  U.' Teleg.  Co.  142  N. 
C.  532,  55  S.  E.  303,  a  judgment  against 
the  company  in  favor  of  the  recipient  of  a 
despatch  negligently  delayed  in  delivery 
was  affirmed.  The  company's  brief  in  that 
case  relied  for  reversal  solely  upon  excep- 
tions to  the  trial  judge's  charge,  in  which 
the  court  held  there  was  no  error. 

XIV.  Conclusion. 

It  is  indisputable  that  anybody  may 
maintarn  an  action  upon  a  contract  he  has 
made,  either  in  person  or  by  an  agent,  to 
recover  damages  from  the  otlier  contractinir 
party,  upon  the  hitter's  breach  of  it.  A 
contract  accuratelv  to  transmit  and  dili- 
gently  to  deliver  a  toleirram  afTords  no  ex- 
ception to  this  rule.  The  conclusion  there 
fore  is  incontrovertible  that  vlien  a  con- 
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tractual  relation  existed  arising  directly  or 
indirectly  between  the  telegram  company 
and  the  person  to  whom  by  its  agency  a 
telegram  was  sent,  both  in  England  and  the 
United  States,  such  person,  if  he  has  sus- 
tained a  legal  damage  by  tlie  negligence  of 
the  company  either  in  failing  to  deliver  the 
message  to  him  or  inexcusably  delaying  to 
do  80  promptly,  may  maintain  suit  against 
the  company  to  recover  «»uch  damage,  pro- 
vided it  was  the  proximate  result  of  the 
company's  conduct,  and  was  contemplated 
at  the  inception  as  a  probable  consequenc-e 
of  a  breach  of  the  contract  to  transmit  and 
deliver  the  despatch.  The  English  courts  and 
those  which  follow  them  decline  to  go  any 
further.  The  principle  that  one  for  whose 
express  benefit  others  have  knowingly  an<l 
intentionally  made  a  contract  may  recover 
from  the  party  in  default  damages  that  lie 
may  suffer  by  its  brear-h  has  obtained  the. 
widest  possible  acceptance  in  English  and 
American  jurisprudence.  It  may  be  as- 
serted with  confidence  that  such  principle 
applies  to  a  contract  between  the  sender  of 
a  telegram  and  the  telegraph  company  he 
employs  to  transmit  and  deliver  the  mes- 
sage, and  will  support  an  action  by  the 
person  addressed,  if  he  comes  fairly  and 
clearly   within    the   principle. 

The  doctrine  is  well  established  and  wide- 
ly approved  "in  the  United  States  that  a  pub- 
lic service  corporation,  holding  a  public 
franchise,  organized  for  private  profit  and 
operating  a  virtual  monopoly  in  its  field,  is 
charged  with  the  duty  to  serve  the  public, 
and  is  liable  to  whosoever  of  the  public  may 
suffer  damage  in  consequence  of  its  neglect 
or  violation  of  that  dutv.  That  doctrine 
has  been  invoked  and  held  to  sustain  the 
right  of  action  of  a  person  to  whom  a  tele- 
gram has  been  sent,  against  a  telegraph 
company  which  has  failed  in  its  obligation 
faithfully  and  diligently  to  transmit  and  de- 
liver the  message.  It  is  difficult  to  see  any 
logical  ground  upon  which  a  telegraph  com- 
panv  should  be  made  an  exception  among 
public  service  corporations,  and  be  immune 
from  the  consequences  of  its  negligence  in 
the  stated  circumstances. 

The  question  of  the  nature  of  the  damages 
for  wliich  the  addressee  may  recover  is  one 
not  falling  within  the  purview  of  this  note. 
It  is  a  question  free  from  difficulty  when 
the  damages  are  merely  pecuniary  losses  of 
business  transactions,  easily  ascertainable 
and  referable  to  the  delay  in  delivering  the 
teleuram.  T]i  everv  such  case  the  delav 
being  ])roved  and  being  inexcusable,  the  loss 
being  definite  and  attributable  to  such'  de- 
lav,  and  the  suit  being  tecli'nicallv  correct 
in  form  and  cf>nduct,  ju«l«Tment  follows. 
When,  however,  sentiment  alone  is  involved, 
and  tlie  injury  done,  though  real,  is  intangi- 
ble, the  courts  are  hopelessly  divided  over 
the  right  to  maintain  the  action.  In  sev- 
eral states  the  legislature  with  more  or  less 
success  has  endeavored  to  confer  or  make 
certain  the  rijiht  of  action  by  statute.  It 
is  not  noi'dful  to  add  aught  to  the  very 
many  citations  above  of  cases  in  point  upon 
this  branch  of  the  subject.  J.  B.  Cr. 
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(218  U.  S.  611,  54  L.  ed.  1180,  31  Sup.  Ct. 

Rep.  111.) 

Husband  and  wife  —  actions  between 
—  assault. 

The  common-law  relation  between  hus- 
band and  wife  was  not  so  far  modified  as 
to  give  the  wife  a  right  of  action  to  recover 
damages  from  her  husband  for  an  assault 
and  battery  committed  by  him  upon  her 
person  by  a  statute  authorizing  married 
women  "to  sue  separately  for  the  recovery,  1 


security,  or  protection  of  their  property, 
arid  for  torts  committed  against  them,  as 
fully  and  freely  as  if  they  were  unmar- 
ried." 

(Mr.  Justice  Harlan,  Mr.  Justice  Holmes, 
and  Mr.  Justice  Hughes  dissent.) 

(December   12,   1910.) 

ERROR  to  the  Court  of  Appeals  of  the 
District  of  Columbia  to  review  a  judg- 
ment affirming  a  judgment  of  the  Supreme 
Court  dismissing  an  action  brought  to  re- 
cover damages  for  an  assault  and  battery. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 


Note,  —  Right  of  wife  to  sue  huahand 
for  personal  tort. 


The  earlier  cases  on  this  question  arc 
gathered  in  a  note  to  Strom  v.  Strom,  0 
L.R.A.(N.S.)  191.  Since  the  date  of  that 
note,  aside  from  Thompson  v.  Thompson, 
but  few  cases  of  importance  have  been 
found. 

A  case  of  recent  date  is  Sykes  v.  Speer 
(Tex.  Civ.  App.)  112  S.  W.  422,  where  it 
was  held,  following  Nickerson  v.  Nickerson, 
65  Tex.  281,  that  a  wife  cannot  sue  her 
husband  for  torts  committed  against  her 
person  while  the  marriage  relation  existed. 
The  court  said:  "The  reason  for  this  hold- 
ing is  that  there  is  no  liability,  not  merely 
that  the  wife  is  incapable  of  maintaining 
an  action  against  her  husband;  for  even  if 
she  should  be  divorood  on  the  next  day  after 
the  injuries  were  inflicted,  and  even  if  the 
result  of  tlie  injuries  should  be  perpetu- 
ated long  after  tlie  time  of  their  infliction 
and  after  her  rights  as  a  feme  sole  had  been 
fuUv  restored,  still  she  would  not  be  al- 
lowed  a  recovery  for  such  injuries.  The 
adjudications  which  sustain  this  view 
place  their  holdings  upon  public  policy, 
which  refuses  to  permit  a^ly  liability  for 
such  conduct  on  the  part  of  the  husband 
committed  under  such  conditions.  While 
the  law  may  and  does  provide  for  a  criminal 
prosecution  for  such  violence  toward  the 
wife,  still  there  can  be  no  civil  liability.  It 
would  seeiYi  to  the  writer  that  if  a  husband 
can  be  held  responsible  criminally  for  an  un- 
justifiable assault  upon  one  whom  the  law 
has  placed  under  his  care  and  protection, 
and  who  has  for  his  sake  surrendered  so 
many  of  .her  civil  rights  and  given  up  the 
legal  status  wliich  she  otherwise  might  sus- 
tain, certainly  the  same  considerations  of 
polity  would  permit  her  to  recover  compen- 
sation for  damages  wliich  his  brutality  may 
have  inflicted  upon  her,  when  sought  in 
a  proceeding  after  the  dissolution  of  the 
marriage  relation.  But  the  holdings  of  the 
courts  which  we  are  compelled  to  follow 
ha\'e  adjudged  otherwise,  and  our  duty  is 
plain." 

In   Tinklev   v.   Tinklev,   24   Times   L.   R. 
691,  affirmed  in  25  Times  L.  R.  204,  it  was  |  5  L.R.A.(N.S.)   611. 
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held  that  a  woman  who  is  in  domestic 
service,  and  who,  because  of  her  husband's 
malicious  prosecution  and  false  imprison, 
nent  of  her,  loses  her  situation,  has  no 
right  of  action  for  damages  against  him 
therefor,  since  such  action  cannot  be  re- 
garded in  any  sense  as  an  action  for  tho 
protection  and  security  of  property. 

That  in  Scotland  a  husband  or  a  wife 
cannot  sue  the  other  for  slander  seems,  ac- 
cording to  Butterworth's  Digest,  vol.  2, 
p.  163,  to  have  been  held  in  Young  v.  Young 
(1903)    6   F.   330— Ct.  of   Sess. 

Another  case  which  may  be  added  here, 
although  also  not  strictly  within  the 
scope  of  this  note,  is  Decker  v.  Kedly, 
79  C.  C.  A.  305,  148  Fed.  681,  holding  that 
a  wife,  whether  divorced  or  not,  cannot 
maintain  an  action  for  damages  against  her 
husband  for  his  failure  to  supply  her  dur- 
ing the  married  relation  with  the  neces- 
saries of  life.  The  court  said:  "It  is  true 
that  the  statutes  of  Alaska,  as  do  those 
of  many  of  the  states,  remove  certain  disa- 
bilities which  at  common  law  attend  the 
wife  during  her  coverture,  and  declare  that 
neither  the  husband  nor  the  wife  shall  have 
an  interest  in  the  property  of  the  other, 
provide  that  should  either  obtain  the  posses- 
sion of  the  proparty  of  the  other  the  latter 
may  maintain  an  action  therefor  in  the 
same  manner  and  to  the  same  extent  as 
if  they  were  unmarried,  and  make  further 
provision  that  neither  shall  be  liable  for 
the  other's  debts.  Such  statutes  do  not 
mean  that  the  husband  is  answerable  to  the 
wife  in  damages  for  failure  to  supply  her 
with  the  necessaries  of  life,  or  for  anv  other 
act  or  failure  of  duty  connected  with  or 
arising  from  the  marital  relation,  and  it 
has  never  been  so  held.  Such  a  right  of 
action,  it  is  enough  to  say,  has  not  been 
conferred  by  the  statutes  of  Alaska,  is 
wholly  at  variance  with  the  theory  of  the 
marital  relation,  and  is  unknown  to  English 
or  American  jurisprudence." 

The  husband's  right  to  sue  wife  for  per- 
sonal  tort  i?  discussed  in  a  note  to  Peters 
V.  Peters,  23  L.R.A.(N.S.)   699. 

For  right  of  wife  to  sue  husband  on  con- 
tract^ see  note  to  Mathewson  v.  Mathewson, 

G.  V. 
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Mr.  William  31.  Lewlii,  for  plaintiff  in 
error : 

Prior  to  the  enactment  of  the  District 
of  Columbia  Code,  it  was  essentially  and 
in  its  nature  a  tort  for  a  man  to  assault 
his  wife.  The  effect  of  the  provisions  of 
the  Code  with  respect  to  her  right  to  sue  is 
to  remove  a  common-law  obstacle  to  tlie 
remedy. 

Stewart  v.  Baltimore  &  0.'  R.  Co.  168  U. 
S.  445,  42  L.  ed.  537,  538,  18  Sup.  Ct.  Rep. 
105. 

These  provisions  will  be  literally  con- 
strued, for  it  is  the  duty  of  every  state 
to  provide,  in  the  administration  of  justice, 
for  the  redress  of  private  wrongs;  if  there 
be  a  civil  right,  there  must  be  a  legal  rem- 
edy. 

Missouri  P.  R.  Co.  v.  Humes,  116  U.  S. 
512,  521,  29  L.  cd.  463,  466,  6  Sup.  Ct. 
Rep.  110;  Bank  of  United  States  v.  Owens, 
2  Pet.  637,  539,  7  L.  ed.  511,  512. 

And  protection  against  tort  is  as  neces- 
sary as  the  enforcement  of  contract. 

Wills  V.  Jones,  13  App.  D.  C.  497. 

As  redress  cannot  be  obtained  in  equity, 
because  of  the  essential  character  of  tlie 
case,  the  remedy  must  be  by  a  suit  at  law. 

Van  Norden  v.  Morton,  99  U.  S.  378,  380, 
25  L.  ed.  453,  454. 

The  reasoning  of  the  New  York  case 
upon  which  the  court  of  appeals  relies  has 
long  since  been  repudiated. 

Freethy  v.  Freethy,  42  Barb.  641;  Bron- 
Bon  V.  Brady,  28  App.  D.  C.  262;  Sticknev 
V.  Stickney,  131  U.  S.  227,  237,  33  L.  ed. 
136,  142,  9  Sup.  Ct.  Rep.  677;  Baltimore 
&  P.  R.  Co.  V.  Sixth  Presby.  Church,  19 
Wall.  62,  65,  22  L.  ed.  79,  98;  Bryan  v.  Ken- 
nett,  113  U.  S.  179,  196,  28  L.  ed.  908,  914, 
5  Sup.  Ct.  Rep.  407;  Washington  Market 
Co.  V.  Iloflfman,  101  U.  S.  112,  115,  116,  25 
L.  ed.  782,  783,  784;  Luhrs  v.  Hancock,  181 
U.  S.  567,  571,  45  L.  ed.  1005,  1007,  21  Sup. 
Ct.  Rep.  726. 

A  change  in  phraseology  creates  a  pre- 
sumption of  a  change  in  intent;  and  no 
word  of  the  change  should  be  held  insig- 
nificant. 

Crawford  v.  Burke,  195  U.  S.  176,  190, 
49  L.  ed.  147,  152,  25  Sup.  Ct.  Rep.  0; 
Washington  Market  Co.  v.  HolTnian,  101 
U.  S.  135,  116,  25  L.  ed.  783,  784. 

Even  under  the  act  of  1869  a  wife  could 
contract   with   her   husband. 

Svkes  V.  Chadwick,  18  Wall.  141,  143,  148," 
21  L.  ed.  824,  825,  826. 

And  now  she  may  sue  him,  even  in  tort; 
for  that  construction  will  be  followed  which 
commends  itself  to  the  judgment  of  the 
court. 

May  v.  May,  9  Neb.  25,  31  Am.  Rep.  399, 
2  N.  W.  221;  Rice,  S.  &  Co.  v.  Sally,  176 
Mo.  130,  75  S.  W.  398;  Coulam  v.  Doull, 
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133  U.  S.  216,  233,  33  L.  ed.  596,  601,  10 
Sup.  Ct.  Rep.  253. 

The  right  to  her  earnings  necessarily  im- 
plies tfie  right  to  maintain  her  capacity 
to  earn.  The  right  to  sue  anyone  (tfaie 
husband  not  excepted)  for  impairment  of 
that  capacity  is  incidental  thereto. 

Traer  v.  Clews,  115  U.  S.  528,  540,  23 
L.  ed.  467,  471,  6  Sup.  Ct.  Rep.  155;  Sey- 
bert  V.  Pittsburg,  1  Wall.  272.  17  L.  ed.  533. 

This  would  follow  from  the  construction 
of  D.  C.  Code,  §  1151  (31  Stat,  at  L.  1373, 
chap.  854),  in  pari  materia  with  §  1155. 

Western  U.  Teleg.  Co.  v.  Lipscomb.  22 
App.  D.  C.  113;  Washington  Asphalt  Block 
&  Tile  Co.  V.  Mackey,  15  App.  D.  C.  417; 
Stickney  v.  Stickney.  131  U.  S.  227.  237, 
33  L.  ed.  136,  142,  9  Sup.  Ct.  Rep.  677. 

Messrs.  A.  E.  Jj.  liccklc.  Crccil  M.  Fnl- 
ton,  fTosepli  W.  Cox.  and  Joliii  A.  KraU, 
Jr.,  for  defendant  in  error: 

Statutes  enabling  the  wife  to  sue  and  l»e 
sued  as  a  feme  sole  do  not  authorize  either 
husband  or  wife  to  bring  an  action  against 
the  other. 

21  Cyc.  Law  &  Proc.  pp.  1515,  1518; 
Ahvard  v.  Alward,  15  N.  Y.  Civ.  Proc.  Rep. 
151,  2  X.  Y.  Supp.  42;  Smith  v.  Gonnan,  41 
Me.  408;  Small  v.  Small,  129  Pa.  372,  IS 
Atl.  497. 

In  some  of  the  states,  actions  are  allowed 
by  the  wife  against  the  husband  in  cases 
of  wrongs  done  her  property,  but  it  if 
believed  that  in  most  such  instances  where 
such  actions  have  been  allowed  they  are 
expressly  authorized   by  the  statute. 

21  Cyc.  Law  &  Proc.  pp.  1517-1519. 

The  following  will  serve  as  illustrations 
of  the  class  of  cases  in  which  such  actions 
have   been    allowed. 

Larison  v.  Larison,  9  Jh.  App.  31;  Re 
Deaner,  126  Iowa,  701,  106  Am.  St.  Rep. 
374,  102  N.  W.  825;  Jones  v  Jones,  19 
Iowa,  236;  Greer  v.  Greer,  24  Kan.  101; 
Manning  v.  Manning,  79  N.  C.  293,  28  Am. 
Rep.    324. 

Neither  a  husband  nor  wife  may  main- 
tain an  action  for  tort  committed  by  either 
against  the  other  during  coverture  under 
the  statute. 

Peters  v.  Peters,  42  Iowa,  182;  Heacoik 
v.  Heacock,  108  Iowa,  540,  75  Am.  St.  Rep. 
273,  79  N.  W.  353;  Decker  v.  Kedly,  79 
C.  C.  A.  305,  148  Fed.  681;  Main  v.  Main, 
46  111.  App.  106;  Libby  v.  Berry,  74  Me. 
286,  43  Am.  Rep.  589;  Abbott  v.  Abbott, 
67  Me.  304,  24  Am.  Rep.  27;  Bandfield  v. 
Bandfield,  117  Mich.  80,  40  L.R.A.  757,  72 
Am.  St.  Rep.  550,  75  N.  W.  287;  Schuiti 
V.  Schults5,  27  Hun,  26,  reversed  in  89  N.  Y. 
644;  Abbe  v.  Abbe.  22  App.  Div.  483,  48 
N.  Y.  Supp.  25:  Strom  v.  Strom,  S8  l>ii»> 
427,  6  L.R,A.(N.&)  192,  IIC  Am.  bt  Rep. 
387,  107  N.  W.  1047. 
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Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

This  case  presents  a  single  question, 
which  is  involved  in  the  construction  of  the 
statutes  governing  the  District  of  Columbia. 
That  question  is.  Under  that  statute  may 
a  wife  bring  an  action  to  recover  damages 
for  an  assault  and  battery  upon  her  person 
by  the  husband  T 

The  declaration  of  the  plaintiff  is  in  the 
ordinary  form,  and  in  seven  counts  charges 
divers  assaults  upon  her  person  by  her  hus- 
band, the  defendant,  for  which  the  wife 
seeks  to  recover  damages  in  the  sum  of 
$70,000.  An  issue  of  law  being  made  by 
demurrer  to  the  defendant's  pleas,  the  su- 
preme court  of  the  District  of  Columbia 
held  that  such  action  would  not  lie  under 
the  statute.  Upon  writ  of  error  to  the 
court  of  appeals  of  the  District  of  Columbia, 
the  judgment  of  the  supreme  court  was  af- 
firmed. 31  App.  D.  C.  557,  14  A.  &  E.  Ann. 
Cas.  879. 

At  the  common  law  the  husband  and  wife 
were  regarded  as  one, — the  legal  existence 
of  the  wife  during  coverture  being  merged 
in  that  of  the  husband;  and,  generally 
speaking,  the  wife  was  incapable  of  making 
contracts,  or  acquiring  prpperty,  or  dispos- 
ing of  the  same  without  her  husband's  con- 
sent. They  could  not  enter  into  contracts 
with  each  other,  nor  were  they  liable  for 
torts  committed  by  one  against  the  other. 
In  pursuance  of  a  more  liberal  policy  in 
favor  of  the  wife,  statutes  have  been  passed 
in  many  of  the  states  looking  to  the  relief 
of  a  married  woman  from  the  disabilities 
imposed  upon  her  as  a  feme  covert  by  the 
common  law.  Under  these  laws  she  has 
been  empowered  to  control  and  dispose  of 
her  own  property  free  from  the  constraint 
of  the  husband,  in  many  instances  to  carry 
on  trade  and  business,  and  to  deal  with 
third  persons  as  though  she  were  a  single' 
woman.  The  wife  has  further  been  enabled 
by  the  passage  of  such  statutes  to  sue  for 
trespass  upon  her  rights  in  property,  and 
to  protect  the  security  of  her  person  against 
the  wrongs  and  assaults  of  others.  • 

It  is  unnecessary  to  review  these  stat- 
utes in  detail.  Their  obvious  purpose  is,  in 
some  respects,  to  treat  the  wife  as  a  feme 
sole,  and  to  a  large  extent  to  alter  the  com- 
mon-law theory  of  the  unity  of  husband 
and  wife.  These  statutes,  passed  in  pursu- 
ance of  the  general  policy  of  emancipation 
of  the  wife  from  the  husband's  control,  dif- 
fer in  terms,  and  are  to  be  construed  with 
a  view  to  effectuate  the  legislative  pur- 
pose which  led  to  their  enactment. 

It  is  insisted  that  the  Code  of  the  Dis- 
trict of  Columbia  has  gone  so  far  in  the 
direction  of  modifying  the  common-law  re- 
lation of  husband  and  wife  as  to  give  to 
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her  an  action '  against  him  for  torts  com- 
mitted by  him  upon  her  person  or  property. 
The  answer  to  this  contention  depends  upon 
a  construction  of  §  1155  of  the  District  of 
Columbia  Code.  [31  Stat,  at  L.  1374,  chap. 
854.]     That  section  provides:  ' 

"Sec.  1155.  Power  of  wife  to  trade  and 
to  sue  and  be  sued. — Married  women  shall 
have  power  to  engage  in  |iny  business,  and 
to  contract,  whether  engaged  in  business  or 
not,  and  to  sue  separately  upon  their  con- 
tracts, and  also  to  sue  separately  for  the 
recovery,  security,  or  protection  of  their 
property,  and  for  torts  committed  against 
them,  as  fully  and  freely  as  if  they  were 
unmarried;  contracts  may  also  be  made 
with  them,  and  they  may  also  he  sued  sep- 
arately upon  their  contracts,  whether  made 
before  or  during  marriage,  and  for  wrongs 
independent  of  contract,  committed  by  them 
before  or  during  their  marriage,  as  fully  as 
if  they  were  unmarried;  and  upon  judg- 
ments recovered  against  them  execution 
may  be  issued  as  if  they  were  unmarried; 
nor  shall  any  husband  be  liable  upon  any 
contract  made  by  his  wife  in  her  own  name 
and  upon  her  own  responsibility,  nor  for 
any  tort  committed  separately  by  her  ouf. 
of  his  presence,  without  his  participation  or 
sanction:  Provided,  That  no  married  wom- 
an shall  have  power  to  make  any  contract 
as  surety  or  guarantor,  or  as  accommoda- 
tion drawer,  acceptor,  maker,  or  indorser." 

In  construing  a  statute  the  courts  are 
to  have  in  mind  the  old  law  and  the  change 
intended  to  be  effected  by  the  passage  of 
the  new.  Reading  this  section,  it  is  ap- 
parent that  its  purposes,  among  others, 
were  to  enable  a  married  woman  to  engago 
in  business  and  to  make  contracts  free 
from  the  intervention  or  control  of  the 
husband,  and  to  maintain  actions  separate- 
ly for  the  recovery,  security,  and  protec- 
tion of  her  property.  At  the  common  law, 
with  certain  exceptions,  not  necessary  to 
notice  in  this  connection,  the  wife  could 
not  maintain  an  action  at  law  except  she 
be  joined  by  her  husband.  Barber  v.  Bar- 
ber, 21  How.  582,  589,  16  L.  ed.  226,  228. 
For  injuries  suffered  by  the  wife  in  her 
person  or  property,  such  as  would  give 
rise  to  a  cause  of  action  in  favor  of  a  feme 
sole,  a  suit  could  be  instituted  only  in  the 
joint  name  of  herself  and  husband.  1 
Cooley,  Torts,  3d  ed.  472,  and  cases  cited  in 
the  note. 

By  this  District  of  Columbia  statute  the 
common  law  was  changed,  and,  in  view  of 
the  additional  rights  conferred  upon  mar- 
ried women  in  §  1155  and  other  sections  of 
the  Code,  she  is  given  the  right  to  sue 
separately  for  redress  of  wrongs  concern* 
ing  tlie  same.  That  this  was  the  purpose  of 
the    statute,   when    attention    is  given   to 
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the  very  question  under  consideration,  is 
apparent  from  the  consideration  of  its 
terms.  Married  woman  are  authorized  to 
sue  separately  for  "the  recovery,  security, 
or  protection  of  their  property,  and  for 
torts  committed  against  them,  as  fully  and 
freely  as  if  they  were  unmarried."  That 
is,  the  limitation  upon  her  right  of  action 
imposed  in  the  requirement  of  the  common 
law  that  the  husband  should  join  her  was 
removed  by  the  statute,  and  she  was  per- 
mitted to  recover  separately  for  such  torts, 
as  freely  as  if  she  were  still  unmarried. 
The  statute  was  not  intended  to  give  a 
right  of  action  as  against  the  husband,  but 
to  allow  the  wife,  in  her  own  name,  to 
maintain  actions  of  tort  wliich,  at  common 
law,  must  be  brought  in  the  joint  names 
of  herself  and  husband. 

This  construction  we  think  is  obvious 
from  a  reading  of  the  statute  in  the  light 
of  the  purpose  sought  to  be  accomplished. 
It  gives  a  reasonable  effect  to  the  terms 
used,  and  accomplishes,  as  we  believe,  the 
legislative  intent,  which  is  the  primary 
object  of  all  construction  of  statutes. 

It  is  suggested  that  the  liberal  construc- 
tion insisted  for  in  behalf  of  the  plaintill 
in  error  in  this  case  might  well  be  given,  in 
view  of  the  legislative  intent  to  provide 
remedies  for  grievous  wrongs  to  the  wife; 
and  an  instance  is  suggested  in  the  wrong 
to  a  wife  rendered  unable  to  follow  the  avo- 
cation of  a  seamstress  by  a  cruel  assault 
which  might  destroy  the  use  of  hand  or 
arm;  and  the  justice  is  suggested  of  giving 
a  remedy  to  an  artist  who  might  be  maimed 
and  suffer  great  pecuniary  damages  as  the 
result  of  injuries  inflicted  by.  a  brutal  hus- 
band. 

Apart  from  the  consideration  that  the 
perpetration  of  such  atrocious  wrongs  af- 
fords adequate  grounds  for  relief  under  the 
statutes  of  divorce  and  alimony,  this  con- 
struction would,  at  the  same  time,  open  the 
doors  of  the  courts  to  accusations  of  all 
sortg  of  one  spouse  against  the  other,  and 
bring  into  public  notice  complaints  for 
assault,  slander,  and  libel,  and  alleged  in- 
juries to  property  of  the  one  or  the  other, 
by  husband  against  wife,  or  wife  against 
husband.  Whether  the  exercise  of  such 
jurisdiction  would  be  promotive  of  the  pub- 
lic welfare  and  domestic  harmony  is  at 
least  a  debatable  question.  The  possible 
evils  of  such  legislation  might  well  make 
the  lawmaking  power  hesitate  to  enact  it. 
But  these  and  kindred  considerations  are 
addressed  to  the  legislative,  not  the  judi- 
cial, branch  of  the  government.  In  cases 
like  the  present,  interpretation  of  the  law 
is  the  only  function  of  the  courts. 

An  examination  of  this  class  of  legisla- 
tion will  show  that  it  has  gon*  much  fur- 
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ther  in  the  direction  of  giving  rights  to  the 
wife  in  the  management  and  control  of  het 
separate  property  than  it  has  in  giving 
rights  of  action  directly  against  the  hus- 
band. In  no  act  called  to  our  attention  has 
the  right  of  the  wife  be^  carried  to  the  ex- 
tent of  opening  the  courts  to  complaints 
of  the  character  of  the  one  here  involved. 

It  must  be  presumed  that  the  legislators 
who  enacted  this  statute  were  familiar  with 
the  long-established  policy  of  the  common 
law,  and  were  not  unmindiul  of  the  radical 
changes  in  the  policy  of  centuries  which 
such  legislation  as  is  here  suggested  would 
bring  about.  Conceding  it  to  be  within  the 
power  of  the  legislature  to  make  this  al- 
teration in  the  law,  if  it  saw  fit  to  do  so, 
nevertheless  such  radical  and  far-reaching 
changes  should  only  be  wrought  by  lan- 
guage so  clear  and  plain  as  to  be  unmistak- 
able evidence  of  the  legislative  intention. 
Had  it  been  the  legislative  purpose  not  only 
to  permit  the  wife  to  bring  suits  free  from 
her  husband's  participation  and  control, 
but  to  bring  actions  against  him  also  for 
injuries  to  person  or  property  as  though 
they  were  strangers,  thus  emphasizing  and 
publishing  differences  which  otherwise 
might  not  be  serious,  it  would  have  been 
easy  to  have  expressed  that  intent  in  terms 
of  irresistible  clearness. 

We  can  but  regard  this  case  as  another 
of  many  attempts  which  have  failed,  to 
obtain  by  construction  radical  and  far- 
reaching  changes  in  the  policy  of  the  com- 
mon law,  not  declared  in  the  terms  of  tlie 
legislation  under  consideration. 

Some  of  the  cases  of  that  character  are: 
Bandfield  v.  Bandfield,  117  Mich.  80,  40 
L.R.A.  757,  72  Am.  St.  Rep.  550,  75  N.  W. 
287;  Abbott  v.  Abbott,  67  Me.  304,  24  Am. 
Rep.  27;  Schultz  v.  Schultz,  89  N.  Y.  644; 
Freethy  v.  Freethy,  42  Barb.  641;  Peters  v. 
Peters,'  42   Iowa,   182. 

^or  is  the  wife  left  without  remedy  for 
such  wrongs.  She  may  resort  to  the  crimi- 
nal courts,  which,  it  is  to  be  presumed,  will 
inflict  punishment  commensurate  with  the 
offense  committed.  She  may  sue  for  divorce 
or  separation  and  for  alimony.  The  court, 
in  protecting  her  rights  and  awarding  re- 
lief in  such  cases,  may  consider,  and,  so  far 
as  possible,  redress,  her  wrongs  and  protect 
her  rights. 

She  may  resort  to  the  chancery  court  for 
the  protection  of  her  separate  property 
rights.  21  How.  582,  590.  Whether  the 
wife  alone  may  now  bring  actions  against 
the  husband  to  protect  her  separate  prop- 
erty, such  as  are  cognizable  in  a  suit  in 
equity  when  brought  through  the  medium 
of  a  next  friend  (21  How.  supra),  is  a  ques- 
tion not  made  or  decided  in  this  case. 

We  do  not  believe   it  was  the   intention 
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od  Congress,  in  the  enactment  of  the  Dis-  | 
trict  of  Columbia  Code,  to  revolutionize  the 
law  governing  the  relation  of  husband  and 
wife  as  between  themselves.  We  think  the 
construction  we  have  given  the  statute  is 
in  harmony  with  its  language,  and  is  the 
only  one  consistent  with  its  purpose. 

The  judgment  of  tiie  Court  of  Appeals  of 
the  District  of  Columbia  will  be  affirmed. 

Mr.  Justice  Harlan  dissenting: 

This  is  an  action  by  a  wife  against  her 
husband  to  recover  damages  for  assault  and 
battery.  The  declaration  contains  seven 
counts.  The  first,  second,  and  third  charge 
assault  by  the  husband  upon  the  wife  on 
three  several  days.  The  remaining  counts 
charge  assaults  by  him  upon  her  on  dilTer- 
ent  days  named,— she  being  at  the  time 
pregnant,  as  the  husband  then  well  knew. 

The  defendant  filed  two  pleas, — the  first 
that  he  was  not  guilty,  the  second  that,  at 
the  time  of  the  causes  of  action  mentioned, 
the  plaintiir  and  defendant  were  husband 
and  wife,  and  living  together  as  such. 

The  plaintiff  demurred  to  the  second  plea, 
and  the  demurrer  was  overruled.  She 
stood  by  the  demurrer,  and  the  action  was 
dismissed. 

The  action  is  based  upon  §§  1151  and  1155 
of  the  Code  of  the  District  [31  Stat,  at  L. 
1373,  1374,  chap.  854],  which  are  as  follows: 

"Sec.  1151.  All  the  property,  real,  per- 
sonal, and  mi.xed,  belonging  to  a  woman  at 
the  time  of  her  marriage,  and  all  such  prop- 
erty which  she  may  acquire  or  receive  after 
her  marriage  from  any  person  whomsoever, 
by  purchase,  gift,  grant,  devise,  bequest, 
descent,  in  the  course  of  distribution,  by 
her  own  skill,  labor,  or  personal  exertions, 
or  as  proceeds  of  a  judgment  at  law  or  de- 
cree in  equity,  or  in  any  other  manner, 
shall  be  her  oicn  property  aa  absolutely  as 
if  she  were  unmarried,  and  shall  be  pro- 
tected from  the  debts  of  the  husband,  and 
shall  not  in  any  way  be  liable  for  the  pay- 
ment thereof:  Provided,  That  no  acquisi- 
tion of  property  passing  to  the  wife  from 
the  husband  after  coverture  shall  be  valid 
if  the  same  has  been  made  or  granted  to  her 
in  prejudice  of  the  rights  of  his  subsisting 
creditors." 

"Sec.  1155.  Married  women  shall  have 
power  to  engnge  in  auy  business,  and  to 
contract,  whether  enp:axied  in  business  or 
not,  and  to  sue  separately  upon  their  con- 
tracts, and  also  to  sure  separately  for  the 
recovery,  security,  or  protection  of  their 
property,  aiul  for  torts  committed  again^st 
them,  as  fully  and  freely  as  if  they  were 
unmarried;  contracts  may  also  be  made 
with  them,  and  they  may  also  be  sued  sep- 
arately upon  their  contracts,  whether  made 
30  L.R.A.(X.S.) 


before  or  during  marriage,  and  for  WTongs 
independent  of  contract,  committed  by  them 
before  or  during  their  marriage,  as  fully 
as  if  they  were  unmarried;  and  upon  judg- 
ments recovered  against  them  execution 
may  be  issued  as  if  they  were  unmarried; 
nor  shall  any  husband  be  liable  upon  any 
contract  made  by  his  wife  in  her  own  name 
and  upon  her  own  responsibility,  nor  for 
any  tort  committed  separately  by  her  out 
of  his  presence  without  his  participation 
or  sanction:  Provided,  That  no  married 
woman  shall  have  power  to  make  any  con- 
tract as  surety  or  as  guarantor,  or  as  ac- 
commodation drawer,  acceptor,  maker,  or 
indorser." 

The  court  below  held  that  these  provi- 
sions did  not  authorize  an  action  for  tori 
committed  by  the  husband  against  the  wife. 

In  my  opinion  these  statutory  provision* 
properly  construed,  embrace  such  a  case  as 
the  present  one.    If  the  words  used  by  Con- 
gress lead  to  such  a  result,  and  if,  as  sug- 
gested,    that     result     be    undesirable     on 
grounds  of  public  policy,  it  is  not  within 
the  functions  of  the  court  to  ward  off  the 
dangers  feared  or  the  evils  threatened  sim- 
ply by  a  judicial  construction  that  will  de- 
feat the  plainly  expressed  will  of  the  legis- 
lative department.     With  the  mere  policy, 
expediency,    or    justice    of    legislation    the 
courts,  in  our  system  of  government,  have 
no  rightful  concern.    Their  duty  is  only  to 
declare  what  the  law  is,  not  what,  in  their 
judgment,  it  ought  to  be,  leaving  the  re- 
sponsibility for  legislation  where  it  exclu- 
sively belongs;  that  is,  with  the  legislative 
department,  so  long  as  it  keeps  within  con- 
stitutional limits.    Now,  there  is  not  here, 
as  I   think,   any  room   whatever   for  mere 
construction,  so  explicit  are  the  words  of 
Congress.      Let   us    follow    the    clauses    of 
the  statute  in  their  order.    The  statute  en- 
ables the  married  woman  to  take,  as  her 
own,  property  of  any  kind,  no  matter  how 
acquired  by  her,  as  well  as  the  avails  of  her 
skill,  labor,  or  personal  exertions,  "as  abso- 
lutely as  if  she  were  unmarried."      It  then 
confers  upon  married  women  the  power  to 
engage   in   any  business,  no  matter  what, 
and  to  enter  into  contracts,  whether  epgaged 
in  business  or  not,  and  to  sue  separately  up- 
on those  contracts.     If  the  statute  stopped 
here,  there  would  be  ground  for  holding  that 
it   did   not   authorize   this   suit.     But   the 
statute  goes  much  farther.     It  proceeds  to 
authorize    married    women    "also"    to    sue 
separately  for  the  recovery,  security,  or  pro- 
tection of  their  property;   still  more,  they 
mav    sue   senaratelv    "for   torts   committed 
against  them,  as  fully  and  freely  a^  if  they 
loere    unmarried."      No    discrimination    is 
made,  in  either  case,  between  the  persons 
charged  with  committing  the  tort.    No  ex- 
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ception  is  made  in  reference  to  the  husband, 
if  he  happens  to  be  the  party  charged  with 
transgressing  the  rights  conferred  upon 
the  wife  by  the  statute.  In  other  words/ 
Congress,  by  these  statutory  provisions,  de- 
stroys the  unity  of  the  marriage  associa- 
tion as  it  had  previously  existed.  It  makes 
a  radical  change  in  the  relations  of  man 
and  wife  as  those  relations  were  at  common 
law  in  'this  District.  In  respect  of  busi- 
ness and  property,  the  married  woman  is 
given  absolute  control;  in  respect  of  the  re- 
covery, security,  and  protection  of  her  prop- 
erty, she  may  sue  separately  in  tort,  as  if 
she  were  unmarried;  and  in  respect  of  her- 
self, that  is,  of  her  person,  she  may  sue  sep- 
arately as  fully  and  freely  as  if  she  were 
unmarried,  "for  toria  committed  against 
her"  So  the  statute  expressly  reads.  But 
my  brethren  think  that,  notwithstanding 
the  destruction  by  the  statute  of  the  unity 
of  the  married  relation,  it  could  not  have 
been  intended  to  open  the  doors  of  the 
courts  to  accusations  of  all  sorts  by  hus- 
band and  wife  against  each  other;  and 
therefore  they  are  moved  to  add,  by  con- 
struction, to  the  provision  that  married 
women  may  "sue  separately  ...  for 
torts  committed  against  them,  as  fully  and 
freely  as  if  they  were  unmarried,"  these 
words:  "Provided,  however,  that  the  wife 
shall  not  be  entitled,  in  any  case,  to  sue  her 
husband  separately  for  a  tort  committed 
against  her  person"  If  the  husband  vio- 
lently takes  posRosflion  of  his  wife's  proper- 
ty and  withholds  it  from  her,  she  may, 
under  the  statute,  sue  him,  separately,  for 
its  recovery.  But  such  a  civil  action  will 
be  one  in  tort.  If  he  injures  or  destroys 
her  property,  she  may,  under  the  statute, 
sue  him,  separately,  for  damages.  That  ac- 
tion would  also  be  one  in  tort.  If  these 
propositions  are  disputed,  what  becomes  of 
the  words  in  the  statute  to  the  effect  that 
she  may  "sue  separately  for  the  recovery, 
pecurity,  and  protection"  of  her  property? 
But  if  they  are  conceded, — as  T  think  they 
must  be, — then  Congi-css,  under  the  con- 
struction now  placed  by  the  court  on  the 
statute,  is  put  in  the  anomalous  position  of 
allowin/if  a  married  woman  to  sue  her  hus- 
band separately,  in  tort,  for  the  recovery  of 
her  property,  but  denying  her  the  right  or 
privilege  to  sue  him  separately,  in  tort,  for 
damages  arising  from  his  brutal  assaults 
upon  her  person.  I  will  not  assume  that 
Congress  intended  to  bring  about  any  such 
result.  I  cannot  believe  that  it  intended 
to  permit  the  wife  to  sue  the  husband  sep- 
arately, in  tort,  for  the  recovery,  including 
damages  for  the  detention,  of* her  property, 
and  at  the  same  time  deny  her  the  right  to 
sue  him,  separately,  for  a  tort  committed 
Against  her  person. 
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I  repeat  that  with  the  policy,  wisdom,  or 
justice  of  the  legislation  in  question  this 
court  can  have  no  rightful  concern.  It  must 
take  the  law  as  it  has  been  established  by 
competent  legislative  authority.  It  cannot, 
in  any  legal  sense,  make  law,  but  only  de- 
clare what  the  law  is,  as  established  by 
competent  authority. 

My  brethren  feel  constrained  to  say  that 
the  present  case  illustrates  the  attempt, 
often  made,  to  effect  radical  changes  in  the 
common  law  by  mere  construction.  On  the 
contrary,  the  judgment  just  rendered  will 
have,  as  I  think,  the  effect  to  defeat  the 
clearly  expressed  will  of  the  legislature  by 
a  construction  of  its  words  that  cannot  be 
reconciled  with  their  ordinary  meaning. 

I  dissent  from  the  opinion  and  judgment 
of  the  court,  and  am  authorized  to  say  that 
Mr.  Justice  Holmes  and  Mr.  Justice 
Hughes  concur  in  this  dissent. 


WASHINGTON  SUPREBIE  COURT. 

RUTH  MASON,  Appt., 
▼. 

JOHN  A.  YEARWOOD  and  Wife,  Respto. 
(68  Wash.  276,  108  Pac  608.) 

Water  —  appropriation  —  springs. 

1.  Where  the  doctrine  of  riparian  rights 
prevails  the  water  of  springs  appearing  on 
land  which  has  passed  out  of  government 
ownership  is  not  subject  to  appropriation. 

Same  —  right  of  owner. 

2.  The  owner  of  land  on  which  a  new 
spring  breaks  out  may  make  such  use  of  the 
water    as    he    pleases,    notwithstanding    it 

Note.  ^  Rig^t  to  neater  of  new  spring. 

Aside  from  Mason  v.  Yearwood,  but  one 
other  case  has  been  found  in  which  was  in 
issue  the  right  to  the  water  of  a  new  spring, 
that  is,  one  which  did  not  exist  from  time 
immemorial.  The  case  referred  to  is  Van- 
derwork  v.  Hewes  (N.  M.)  110  Pac.  567. 
In  this  case  seepage  water  or  spring  water 
appeared  on  certain  land,  from  some  un- 
known source,  at  a  place  where  there  had 
been  no  seepage  or  spring  water  for  at 
least  five  years  previous;  the  spring  con- 
tinued to  flow  in  various  quantities,  until 
a  portion  was  permitted  to  flow  on  adjacent 
property;  about  this  time  a  stranger  filed 
an  application  in  the  office  of  the  territori- 
al engineer  for  a  permit  to  appropriate 
the  water,  claiming  it  to  he  subject  to  ap- 
propriation under  a  statute,  one  section  of 
which  granted  the  territorial  engineer  su- 
pervision of  the  apportionment  of  the  water 
in  the  .territory  according  to  the  licenses 
issued  by  him  and  his  predecessors  and  the 
adjudications  of  the  court,  and  another 
section  of  which  provided  that  in  case  of 
seepage  water  from  any  constructed  works, 
the   owner  of   the  works   should   have   the 
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would,  if  unmolestci,  cause  a  stream  to  flow 
across  the  land  of  another. 

Same  —  prescriptive  riglit. 

3.  One  who  uses  water  flowing  from 
springs  on  another's  land,  through  a  ditch 
constructed  to  connect  it  with  his  own 
land,  for  a  period  suflicient  to  secure  an 
easement  in  the  land  of  another,  has  a 
prescriptive  right  to  such  flow. 

Same  —  increased  flow. 

4.  One  who  has  secured  by  prescription  the 
right  to  the  water  flowing  from  another's 
spring  has  no  right  to  an  increase  in  the 
flow  of  the  spring  beyond  that  to  which  his 
prescriptive  right  attached. 

(May  4,  1910.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Kittitas  County 
in  favor  of  defendants  in  an  action  brought 
to  enjoin  the  diversion  of  water.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  O.  O.  Fclkner  for  appellant. 
Messrs.  Hovey  &  Hale  for  respondents. 

Fnllerton,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  to  enjoin  the  diversion 
of  water.  From  the  record  it  is  gathered 
that  the  appellant,  who  was  plaintiff  below, 
owns  land  situated  in  sections  12  and  13  in 
township  18  N.,  of  range  17  E.,  of  the  Wil- 
lamette meridian;  that  the  respondents 
own  land  in  section  11  in  the  same  town- 
ship and  range.  To  the  south  of  the  re- 
spondents' land,  and  in  the  same  section,  is 


land  belonging  to  one  Haywood.  In  1879  one 
A  Ian  son  T.  Mason  filed  a  homestead  applica- 
tion for  the  lands  now  owned  by  the  appel- 
lant, together  with  that  owned  by  Haywood, 
and  thereafter  procured  title  to  the  same  un- 
der the  homestead  laws  of  the  United  States. 
The  appellant  and  Haywood  have  obtained 
their  titles  through  mesne  conveyances  from 
Alanson  T.  Mason.  The  land  owned  by  the 
respondents  was  first  settled  upon  prior  to 
1880.  The  claim  passed  from  one  to  anotli- 
er  until  it  reached  one  Pardee,  who  settled 
thereon  in  March  1884,  and  in  due  time  ob- 
tained title  thereto  from  the  government. 
The  respondents  derive  their  title  through 
him.  The  lands  mentioned  have  a  general 
slope  to  the  east  and  southeast,  and  are 
arid  in  the  sense  that  they  require  irriga- 
tion to  produce  crops.  Some  time  in  the 
year  1882  or  1883  springs  broke  out  on  the 
southwest  corner  of  the  land  now  owned  by 
the  .respondents,  which  caused  a  swamp  to 
form  immediately  below  and  surrounding 
them,  which  drained  down  through  a  draw 
extending  across  the  land  now  owned  by 
Haywood,  but  which  belonged  to  Alanson  T. 
Mason,  onto  the  land  now  owned  by  the  ap- 
pellant. In  1884  Ma&on  caused  a  ditch  to 
be  dug  through  this  draw  to  a  point  on  his 
own  land  immediately  below  the  swamp 
formed  by  the  springs,  through  wliich  he 
took  the  water  from  the  swamp  across  the 
Haywood  land  to  the  land  now  owned  by  the 
appellant,  where  he  put  it  to  a  beneficial  use. 
This  ditch  he  and  his  successors  in  interest 
have  maintained  until  the  present  time.    In 


first  right  to  the  use  thereof,  but  that  if  the 
owner  should  not  file  an  application  to  the 
territorial  engineer  within  a  year  after  the 
completion  of  the  works,  or  tlie  appearance 
on  the  surface  of  such  seepage  water,  any 
party  might  make  an  application  therefor. 
The  court,  after  holding  the  first-named 
section  of  the  statute  could  not  be  held  to 
relate  to  waters  held  in  private  ownership 
or  by  prior  appropriation,  hnt  must  be  held 
to  relate  to  public  and  unappropriated  wa- 
ters within  the  territory,  and  that  the  term 
"constructed  works,"  in  tlie  other  section, 
could  have  no  application  to  seepage  or 
spring  water  arising  on  hind  from  an  un- 
known source,  continued :  "Tlie  appellant, 
under  his  permit  from  the  territorial  engi- 
neer, claims  all  of  the  water  which  reaches 
the  lands  of  Dean  in  this  way,  notwith- 
standing Dean,  witli  the  consent  of  Hewes, 
has  constructed  a  ditch  or  ditches  to  re- 
ceive and  conduct  any  surplus  water  which 
may  reach  his  land,  and  claims  the  right 
to  its  use  upon  r)0  acres  of  his  laud,  and 
he  has  undoubtedly  the  better  right  to  it 
as  a  prior  approprialor  as  between  himself 
and  Vandcrwork.  It  would  he  doing  vio- 
lence to  tlic  act  of  1907  to  hold  that  the 
territorial  engineer  was  empowered  by  it 
to  authorize  another  at)pl leant  to  go  upon 
lands  held  in  private  ownership,  construct 
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ditches  and  appropriate  seepage  water  or 
waters  from  snows,  rain,  or  springs,  not 
traceable  to  or  forming  a  stream  or  water 
course,  or  from  constructed  works,  as  the 
limitations  contained  in  §§  1  and  53,  de- 
fining the  waters  over  which  the  engineer 
has  been  given  jurisdiction,  plainly  indi- 
cate. In  our  opinion,  therefore,  if  any  sur- 
plus water  exists  after  Hewes  has  appropri- 
ated to  a  beneficial  use  all  he  desires,  and 
is  permitted  to  enter  the  lands  of  Dean, 
he  has  a  perfect  right  to  appropriate  it 
also  to  a  beneficial  use;  but  the  rights  of 
Dean  are  subject  to  the  prior  right  of 
Hewes  to  apply  all  of  the  water  to  a  bene- 
ficial use  on  his  lands.  As  to  the  water 
in  controversy  in  this  case,  any  surplus 
which  may  in  future  exist  beyond  the  neces- 
sities of  Hewes  and  Dean  would  not  be  sub- 
ject to  appropriation  and  distribution  under 
chapter  40,  Laws  1007,  but,  if  subject  to 
appropriation  at  all  without  the  consent 
of  Hewes  and  Dean,  it  would  be  governed 
by  the  general  law  of  prior  appropriation 
which  is  applicable  to  the  arid  lands  of  the 
West. 

The  question  of  correlative  rights  in 
percolating  waters  is  discussed  in  notes  in 
64  L.R.A.  236,  17  L.R.A.(N.S.)  650,  23 
L.R.A.(N.8.)  331,  and  26  L.R.A.(N.S.) 
465.  G-  V. 
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1S90  or  1891  the  respondent  dug  a  small 
ditch  leading  from  the  springs  to  his  house, 
and  took  water  therefrom  for  stock  and  do- 
mestic purposes.  In  1902  the  respondents, 
for  the  purpose  of  draining  the  swamp 
formed  by  the  springs,  constructed  a  ditch 
on  the  east  side  of  the  swamp,  conveying  the 
water  to  their  south  line,  where  it  entered 
a  ditch  constructed  on  the  Haywood  land. 
Subsequently  the  appellant  connected  this 
with  her  own  ditch,  and  from  that  time  un- 
til the  spring  of  the  year  1908  the  water 
therefrom  continually  flowed  down  onto  her 
premises,  where  she  used  it  for  purposes  of 
irrigation.  On  the  last  date  mentioned  the 
respondents  constructed  a  new  ditch  from 
this  latter  ditch  eastward  on  their  own 
land,  which  had  the  efTect  of  diverting  a 
considerable  part  of  the  water  from  the 
springs  away  from  the  appellant's  ditch.  It 
is  to  restrain  this  diversion  that  the  pres- 
ent action  is  prosecuted. 

At  the  trial  there  was  evidence  tending  to 
show  that  the  springs  which  give  rise  to  tlie 
marsh  or  swamp  on  the  respondents'  lands 
had  no  existence  prior  to  the  year  1882, 
or,  if  they  flowed  at  all,  it  was  only  for  a 
short  time  in  the  spring  of  the  year,  when 
the  snow  of  the  winter  was  melting;  that 
what  is  now  swamp  and  marsli  land  was 
then  dry,  so  that  it  could  be  ridden  or  driv- 
en over  at  any  season  of  the  year.  In  fact 
witnesses  testified  to  cutting  iiay  tliorcon 
with  a  mower  as  early  as  the  month  of 
June.  It  was  given  in  evidence  also  that 
the  springs  began  to  be  active  only  after 
the  owners  of  the  lands  to  the  west  and 
above  the  springs  began  to  irrigate  their 
lands,  and  the  flow  increased  as  irrigation 
increased,  and  that  this  increase  has  been 
continuous;  there  being  much  more  water 
flowing  from  the  springs  now  than  did  flow 
therefrom  even  a  few  years  ago.  It  appears 
also  that  the  swamp  itself  is  constantly  in- 
creasing in  size,  being  much  larger  now 
than  it  was  even  ten  years  ago.  It  does 
appear,  however,  that  for  more  than  twenty- 
flve  years  a  continuous  stream  has  flowed 
from  the  springs  into  the  swamp  and  from 
the  'swamp  into  the  drainage  and  irrigat- 
ing ditches  of  the  appellant,  and  from  there 
to  her  lands,  where  it  has  been  used  con- 
tinuously for  the  purposes  of  irrigation. 
Moreover,  it  appears  that  all  of  the  water 
coming  from  tlie  springs,  except  the  small 
quantity  taken  by  the  respondent  in  1901. 
which  he  uses  for  domestic  and  household 
purposes,  has  been  so  used,  and  that  its 
use  was  without  interruption  until  the  re- 
spondents made  the  diversion  which  gave 
rise  to  this  action. 

Tlie  appellant,  on  this  appeal,  makes 
three  principal  contentions.  She  contends, 
flrst,  that  she  is  entitled  to  the  water  from 
30  L.R.A.(N,S.) 


these  springs  in  virtue  of  a  prior  appropria- 
tion; second,  that  she  is  a  riparian  proprie- 
tor on  the  stream  that  flows  from  the 
springs  and  is  entitled  as  such  to  have  the 
same  flow  onto  her  lands  as  it  was  wont  to 
flow  in  a  state  of  nature,  without  waste  or 
unnecessary  diminution  by  the  land  pro- 
prietors on  the  stream  above  her  land;  and, 
third,  that  she  is  entitled  to  the  water 
by  prescription,  since  she  has  had  the  open 
and  notorious  possession  and  use  of  the 
same  for  a  period  of  time  longer  than  the 
time  of  the  statute  of  limitations,  all  the 
while  claiming  the  right  to  such  possession 
and  use  adversely  against  all  the  world. 

The  trial  judge,  passing  on  the  conten- 
tions made  in  the  court  below,  held  that 
neither  the  first  nor  second  was  maintain- 
able under  the  evidence,  and  we  think  hia 
conclusions  in  that  regard  were  just.  As 
we  held  in  Nesalhous  v.  Walker,  45  Wash. 
621,  88  Pac.  1032,  the  common-law  doctrine 
of  riparian  rights  prevails  in  this  state, 
and  that  where  rights  to  lands  across 
which  a  stream  of  water  flows  are  acquird 
or  initiated  prior  to  any  appropriation  of 
the  waters  of  the  stream,  the  rights  of  the 
riparian  proprietors  are  determined  by  the 
rules  of  the  common  law  relating  to  rtpa- 
rian  proprietors,  and  not  by  any  rule  of  pri- 
or appropriation.  The  same  rules  would 
apply  to  springs,  whether  existing  from 
time  immemorial  or  of  new  creation.  They 
could  only  be  appropriated  if  existing  or 
appearing  on  land  to  which  no  title  has 
been  acquired  from  the  government,  or  in- 
tiated  looking  to  such  acquirement.  So,  in 
this  case  it  seems  to  us  clear  that  the  ap- 
pellant's predecessor  in  interest  made  no 
appropriation  of  the  waters  of  these  springs 
until  long  after  initiatory  steps  had  been 
taken  by  the  respondents*  grantors  to  ac- 
quire title  to  the  land  on  which  they  ap- 
peared. Such  being  the  case,  the  respondent 
is  entitled  to  hold  them  and  claim  the  wa- 
ters therein  as  against  any  claim  of  prior 
appropriation. 

The  contention  that  the  appellant  can  en- 
join a  diversion  of  the  water,  on  the  ground 
that  she  is  a  riparian  proprietor  on  the 
stream  flowing  from  the  marsh,  is  also  with- 
out foundation.     While  one   mav   have   ri- 

« 

parian  rights  in  a  stream  even  though  its 
source  be  a  spring  upon  the  land  of  another 
(Hollett  V.  Davis,  54  Wash.  326,  103  Pac. 
423;  Miller  v.  Wheeler,  54  Wash.  429,  23  L, 
R.A.(N.S.)  1065,  303  Pac.  641),  yet  it 
must  be  a  stream  that  was  wont  to  flow 
from  time  immemorial.  The  owner  of  land 
upon  which  a  new  spring  breaks  out  may 
make  such  use  of  the  waters  as  he  pleases, 
notwithstanding  it  would,  if  unmolested, 
cause  a  stream  to  flow  across  another's  land. 
Any  other  rule  would  make  his  estate  in- 
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voluntarily  servient  to  a  use  to   which   it 
was  not  smbject  when  he  acquired  it. 

Tlie  third  contention  is  not  discussed  in 
the  written  opinion  filed  by  the  trial  judge, 
and  we  are  not  advised  as  to  the  reasons 
which  prompted  him  to  deny  relief  on  that 
ground.  It  has  seemed  to  us  that  the  ap- 
pellant can  justly  claim  a  riglit  by  pre- 
scription to  a  portion  of  the  flow  from  these 
springs.  It  is  clear  from  the  evidence  tliat 
the  appellant  and  her  predecessors  in  inter- 
est have  appropriated  and  used  the  waters 
flowing  from  the  springs,  with  the  exception 
of  that  before  mentioned,  which  the  re- 
spondents have  diverted  for  domestic  uses, 
for  a  period  of  nearly  twenty- five  years. 
While  there  is  no  direct  statute  governing 
the  matter,  the  courts  generally  hold  that 
an  easement  is  acquired  in  the  lands  of  an- 
other by  an  adverse  user  for  tlie  period  of 
the  statute  of  limitations.  Wasmund  v. 
Harm,  36  Wash.  170,  78  Pac.  777;  Ricard 
V.  Williams,  7  Wheat.  110,  6  L.  cd.  410.  So, 
in  this  case  the  appellant  is  entitled  to  the 
continuous  use  of  so  much  of  the  waters 
flowing  from  these  springs  as  she  has  had 
the  continuous  adverse  use  of  for  a  period 
of  ten  years  immediately  preceding  the  time 
the  respondents  diverted  it.  Tliis  does  not 
mean  all  of  the  water  flowing  through  her 
flumes  at  the  time  of  the  diversion,  but  a 
quantity  equal  to  the  quantity  that  was 
wont  to  flow  tliereon  ten  years  prior  to  that 
time.  Since  the  spring  has  materially  in- 
creased in  size  and  flow  durins:  the  last  ten 
years,  the  respondents  are  entitled  to  check 
it  if  they  may,  or  appropriate  to  their  own 
use  the  increase  of  flow.  Their  state  in 
their  lands  needs  stand  servient  only  to  the 
easement  they  are  estopped  to  dispute  from 
lapse  of  time.  They  are  not  estopped  to  in- 
terfere with  the  increase  of  flow  occurring 
within  the  ten-year  period,  for  otherwise 
their  whole  estate  might  become  servient 
to  this  particular  use. 

The  appellant  cites  Dickey  v.  Maddux,  48 
Wash.  411,  93  Pac.  1090,  to  the  point  that  a 
right  to  a  use  of  waters  arising  from 
springs  on  the  land  of  another  cannot  be 
acquired  by  adverse  use,  but  this  point  was 
not  decided  in  that  case.  It  was  the  opin- 
ion of  the  writer  that  the  question  was 
there  presented,  and  should  have  been  met 
and  determined,  but  the  court  determined 
the  question  on  other  grounds.  The  doctrine 
that  prescriptive  rights  in  the  use  of  wa- 
ters flowing  across  or  arising  on  the  land 
of  another  may  be  acquired  by  adverse  user 
has  been  repeatedly  recognized,  if  it  has 
not  been  expressly  decided,  by  this  court. 
Rigney  v.  Tacoma  Light  &  Water  Co.  9 
Wash.  576,  26  L.R.A.  425,  38  Pac.  147; 
Spring  Hill  Irrig.  Co.  v.  Lake  Irrig.  Co.  42 
Wash.  370,  8.5  Pac.  0;  Matheson  v.  Ward, 
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24  Wash.  407,  85  Am.  St.  Rep.  955,  04  Pac. 
520;  Hollett  v.  Davis,  supra. 

The  record,  however,  is  not  sufficiently 
complete  to  enable  us  to  direct  the  proper 
judgment  to  be  entered.  While  it  shows 
that  the  respondent  in  1908  diverted  a  con- 
siderable proportion  of  the  waters  then 
flowing  from  the  springs,  probably  greater 
than  he  was  entitled  to  as  of  right,  it  fails 
to  show  what  the  excess  was.  This  could 
only  be  determined  by  ascertaining  the 
quantity  of  water  flowing  into  the  appel- 
lant's ditches  and  flumes  at  a  time  ten 
years  prior  to  the  time  of  the  diversion,  and 
subtracting  that  quantity  from  the  quan- 
tity now  flowing  from  tlie  springs;  but 
there  is  nothing  in  the  evidence  that  en- 
ables us  to  do  this,  as  the  appellant  seem- 
ingly tried  her  case  on  the  theory  that  she 
was  entitled  to  all  of  the  waters  flowing 
from  the  springs.  This  was,  of  course,  the 
fault  of  the  appellant,  but  we  do  not  think 
that  she  should,  because  thereof,  lose  her 
right  to  recover  such  proportion  of  the  wa- 
ter as  is  legally  her  due.  Nor  do  we  think 
the  respondents  should  be  obligated  to  bear 
the  burden  of  the  cost  of  the  trial  of  the 
cause  or  its  appeal  to  this  court.  The  judg- 
ment of  the  court  will  be,  therefore,  that  the 
judgment  appealed  from  stand  affirmed,  but 
without  prejudice  to  the  right  of  the  ap- 
pellant to  bring  a  new  action  for  the  ascer- 
tainment of  the  quantity  of  water  she  is  en- 
titled* to  by  prescription,  and  to  perpetually 
enjoin  the  respondents  from  interfering 
therewith.  No  costs  will  be  allowed  either 
party  in  this  court. 

Rudkin,  Ch.  J.,  and  Chadwick  and 
Gose,  JJ.,  concur. 


KENTUCKY  COURT  OF  APPEALS. 

LIZZIE  KIPPES,  Appt., 
v. 

CITY  OF  LOUISVILLE. 

(140  Ky.  423,  131  S.  W.  184.) 

Municipal  corporation  —  flushing  street 
—  nej^llgent  Injury  —  liability. 

A  city,  in  flushinir  its  streets  for  the 
promotion  of  the  health,  comfort,  and  safety 

Note,  -^  Llahilitif  of  mttnicipul  corpora^ 
tion  for  injitrica  inflicted  by  the  neg^ 
ligcnce  of  employees  'engaged  in  the 
repair  or  construction  of  highways. 

For  earlier  cases  involving  the  repair  or 
construction  of  higlnvavs.  see  note  to  Barree 
v.   Cape   Girardeau,   6  *L.U.A.(N.S.)    1090. 

As  to  the  liability  of  municipal  corpora- 
tions for  fire  set  by  sparks  from  a  steam 
roller    engaged    in    repairing   a   street,    see 
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of  the  general  public,  acts  in  its  govern- 
mental capacity,  and  is  therefore  not  liable 
for  injuries  to  a  passer-by  by  the  bursting 
of  a  hose  through  the  negligence  of  its  em- 
ployees. 

(October  26,   1910.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Common  Pleas  Branch,  Second  Di- 
vision, of  the  Circuit  Court  for  Jefferson 
County,  dismissing  the  petition  in  an  ac- 
tion brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused 
by  defendant's  negligence.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Joseph  Sollnger  for  appellant. 

Mr.  Clayton  B.  Blakey,  with  Mr. 
Huston  Quin,  for  appellee: 

In  matters  pertaining  to  the  public 
health,  safety,  and  comfort,  the  munici- 
pality acts  in  its  public  or  governmental 
capacity. 

Owensboro  v.  Com.  105  Ky.  344,  44  L.R.A. 
202,   49   S.  W.  320;   Having  v.  Covington, 


r  25  Ky.  L.  Rep.  1617,  78  S.  W.  431;  Twyman 
V.  Frankfort,  117  Ky.  618,  64  L.R.A.  572, 
78  S.  W.  446,  4  A.  &  E.  Ann.  Cas.  622; 
Schwalk  V.  Louisville  (Columbia  Finance 
T.  Co.  V.  Louisville)  135  Ky.  570,  25  L.RJ^.. 
(N.S.)  88,  122  IS.  W.  800;  Jones,  Neg.  Mun. 
Corp.  §  30;  Parker  &  W.  Public  Health  A 
Safety,  §  161 ;  Shearm.  &  Redf.  Neg.  §  295. 

The  fact  that  the  sprinkling  of  the  city 
streets  is  under  the  jurisdiction  of  the  board 
of  public  works  does  not  alter  the  general 
rule  as  to  the  municipality's  nonliability. 

Thomp.  Neg.  §  5824,  and  note  31  to 
§  5823. 

The  flushing  and  sprinkling  of  the  city 
streets  is  a  public  necessity, — ^a  duty  per- 
taining to  the  public  health, — and  within 
the  exercise  of  a  purely  governmental  func- 
tion; and  for  the  negligence  of  an  employee 
in  performing  said  services  the  municipality 
is  not  liable;  especially  where  no  compensa- 
tion or  remuneration  is  charged  or  received 
by  the  city  in  the  performance  of  said 
services. 


note  in  6  L.R.A.(N.S.)  1004;  and  for  the 
liability  of  a  municipality  for  injuries  in- 
flicted by  its  servant  while  engapfed  in  re- 
moving ashes  or  garbage,  see  note  in  5 
L.R.A.(N.S.)   1005. 

Few  cases  within  the  scope  of  this  note 
have  been  found,  and  they  show  the  same 
conflict  in  results  as  appears  in  the  cases 
in  the  earlier  note.  As  there  stated,  how- 
ever, and  as  appears  in  Kippes  v.  Louis- 
ville, the  liability  of  the  municipality  de- 
pends, in  each  case,  upon  whether  the  work 
in  which  the  employee  was  enjijaged  at  the 
time  is  a  public  duty  undertaken  by  the 
city  in  the  exercise  of  its  jrovernmental 
functions,  for  the  benefit  of  its  people  and 
the  public  generally,  or  a  service  performed 
by  the  municipality  for  private  or  corpo- 
rate purposes,  as  distinct  from  its  duty  to 
the  public  generally. 

Thus,  in  Conellv  v.  Nashville,  100  Tenn. 
262,  46  S.  W.  565,  the  court  said:  "The 
authorities  recognize  the  difference  between 
governmental  duties,  or  those  duties  the 
municipality  owes  the  public,  and  corporate 
or  ministerial  duties,  in  the  discharge  of 
which  the  individual  citizen  is  interested. 
For  any  injury  consequent  upon  the  negli- 
gence of  the  municipal  accent  in  dischar- 
ging duties  of  the  first  class,  the  corpora- 
tion is  not  liable;  but  it  is  otherwise  as  to 
the  result  of  neglect  in  the  performance  of 
duties  of  the  second  class." 

And  in  Denver  v.  Maurer,  47  Colo.  209, 
135  Am.  St.  Rep.  210,  106  Pac.  875,  the 
court  said :  "The  authorities  agree  that  two 
classes  of  general  duties  are  imposed  upon 
a  municipal  corporation.  One  is  govern- 
mental, and  the  municipality  is  not  liable 
for  negligence  of  employees  occurring  in 
the  performance  thereof.  The  other  is  pri- 
vate and  corporate,  and  the  municipality  is 
liable  for  negligence  of  employees  occurring  j 
in  the  performance  thereof." 
30  L.R.A.(N.S.) 


But  as  said  in  Ktppbb  v.  Louisville: 
"It  must  be  admitted  that  many  of  the  dis- 
tinctions that  this  court  as  well  as  other 
courts  of  last  resort  have  made  between 
what  are  designated  the  public  and  private 
powers,  duties,  and  liabilities  of  municipal 
corporations,  are  difficult  to  understand." 
On  this  distinction,  in  general,  between  pub- 
lic and  private  functions  of  a  municipality, 
as  affecting  liability  for  nea^ligence  of  its 
agents,  see  the  note  in  1  L.R.A.(N.S.)  665. 

In  Conelly  v.  Nashville,  supra,  it  was 
held  that  a  municipal  corporation  is  not 
liable  for  the  negligence  of  the  driver  of 
a  street  sprinkling  cart  in  its  service,  in 
colliding  with  a  buggy,  causing  the  over- 
turning thereof  and  injury  to  the  occupant, 
as  the  employee  is  in  such  case  engaged  in 
the  performance  of  a  governmental,  and 
not  a  mere  ministerial,  duty.  The  court 
said:  "The  right  or  power  of  the  corpora- 
tion of  Nashville  to  sprinkle  its  streets  does 
not  rest,  as  was  argued  at  the  bar,  upon 
subsec.  9  of  §  17  of  its  charter,  which  au- 
thorizes the  city  Ho  make  appropriations 
to  open,  alter,  abolish,  widen,  extend,  .  .  . 
clean,  and  keep  in  repair,  streets,*  etc.,  but 
rather  upon  subsec.  7  of  §  17.  which 
provides  that  the  corporate  authorities  may 
*make  regulations  to  secure  tlie  general 
health  of  the  inhabitants,  and  to  prevent 
and  remove  nuisances.*  An  ordinance  of 
the  city  directing  the  sprinkling  of  the 
streets  in  pursuance  of  this  charter  pro- 
vision is  one  that  is  sanitary  in  its  char- 
acter, passed  in  view  of  the  health  and  com- 
fort of  the  general  public.  While  engaged 
in  doing  work  under  such  an  ordinance,  the 
municipality  is  discharging  a  governmen- 
tal duty,  and  is  not  responsible  for  the 
carelessness  of  the  agent  or  agencies  so  em- 
ployed.** 

But  in   Denver  v.  Maurer,  supra,  where 
the  plaintiff  was  injured  through  the  negli- 
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Maydwcll  v.  Louisville,  116  Ky.  885,  ^13 
L.R.A.  655,  105  Am.  St.  Rep.  245,  76  S.  W. 
1091;  Conelly  v.  Nashville,  100  Tciin.  262, 
46  S.  W.  565. 

Carroll,  J.,  delivered  the  opinion  of  the 
court :    ' 

The  appellant,  who  was  the  plaintiff  be- 
low, averred,  in  a  petition  filed  by  her 
against  the  appellee  to  recover  damages  for 
personal  injuries,  that  she  was  injnred  by 
the  negligence  and  carelessness  of  the 
agents  and  employees  of  the  city,  who 
were  at  the  time  engaged  in  flushing  the 
streets  with  a  hose  that  was  in  such  an  un- 
safe and  defective  condition  that  it  burst 
and  threw  water  upon  her,  thereby  causing 
her  to  contract  a  severe  cold  that  impaired 
her  health. 

In  the  third  paragraph  of  its  answer  the 
appellee  city  alleged  that  the  flusher  re- 
ferred to  in  the  petition,  and  the  other 
street  fiushers  owned  and  operated  by  it, 
were  used  lor  the  promotion  and  preserva- 


tion of  the  health  of  the  people  of  the  city, 
and  were  necessary  for  this  purpose,  as  well 
as  for  the  comfort  and  safety  of  the  general 
public;  that  at  the  time  of  the  accident 
complained  of  the  employees  of  the  city, 
or  one  of  its  departments,  in  charge  of  the 
flusher,  were  engaged  in  flushing  the  streets 
of  the  city,  and  that  for  this  service  the 
city  did  not  receive  or  charge  any  remuner- 
ation or  profit,  but  did  the  work  solely  for 
the  promotion  of  the  health,  safety,  and 
comfort  of  the  inhabitants  of  the  city  and 
the  general  public;  and  that  in  using  the 
flusher  it  was  exercising  a  governmental 
function  of  the  city.  To  this  paragraph 
a  demurrer  was  interposed,  and  overruled. 
Thereupon  the  plaintiff,  properly  conceiving 
that  the  facts  set  up  in  this  paragraph,  if 
it  presented  a  defense,  as  the  lower  court 
ruled  it  did,  would  defeat  a  recovery, 
elected  to  stand  by  her  demurrer,  and  the 
petition  was  dismissed. 

It  will  thus  be  seen  that  the  only  ques- 
tion presented  is  whether  or  not  the  flush- 


gence  of  employees  of  the  municipality  while 
engaged  in  flushing  a  storm  sewer,  the  city 
was  held  liable,  the  court  saying:  ''Tlic 
authorities  are  practically' agreed  in  placing 
certain  general  duties  in  the  class  that  is 
governmental,  and  among  those  is  the  gen- 
eral duty  of  the  preservation  of  the  public 
health.  .  .  .  There  is  considerable  con- 
flict among  the  authorities  when  it  comes  to 
the  application  of  the  general  rule  to  specific 
cases.  ...  To  the  ordinary  mind  this 
storm  sewer  formed  a  part  of  the  improve- 
ment of  the  street  and  pertained  primarily 
to  the  care  of  the  street.  Obviously,  as  the 
water  flowed  into  the  catch  basin,  it  would 
carry  with  it  refuse  from  the  street,  some 
of  which  would  remain.  At  other  times 
refuse  would  be  blown,  or  otherwise  forced, 
through  the  opening  into  the  basin.  This 
refuse  would  remain  to  breed  disease  and 
noxious  odors,  if  not  removed.  One  more 
act  was  necessary  to  keep  the  street  in  a 
reasonably  fit  and  suitable  condition  for  use, 
and  that  act  was  the  flushing  of  the  storm 
sewer  to  remove  this  menace  to  the  health 
and  comfort  of  the  people.  How,  in  reason, 
can  the  act  of  flushing  that  sewer,  under 
these  circumstances,  be  anything  more  than 
a  detail  in  the  performance  of  the  general 
duty  of  the  city  to  care  for  its  streets? 
.  .  .  When  the  city,  acting  in  its  private 
corporate  character,  by  means  of  that  sew- 
er, created  on  its  streets  a  condition  that 
menaced  the  health  and  comfort  of  the 
community,  no  authorities  need  be  cited  to 
show  that  it  was  its  private  corporate  duty 
to  remove  that  condition  from  its  streets. 
It  follows,  therefore,  that  the  flushing  of 
that  sewer,  though  done  to  preserve  health 
and  comfort,  was  not  done  primarily  in  the 
performance  of  the  governmental  duty  relat- 
ing to  the  preservation  of  health,  but  was 
done  in  the  discharge  of  the  ge^pral  dutv 
of  caring  for  the  stre«*»«.'' 
30  L.R.A.(N.S.) 


In  Barree  ▼. .  Cape  Girardeau,  132  Mo. 
App.  382,  112  8.  W.  724,  where  a  street 
commissioner  of  a  city,  who  was  also  a 
special  policeman,  while  engaged  as  agent 
of  the  city  in  making  and  superintending 
repairs  on  a  street  by  hauling  and  spreading 
gravel  thereon,  outside  of  and  up  to  the 
rails  of  a  street  railway,  assaulted  the 
plaintiff,  who  was  rightfully  operating  a 
car  on  the  street,  and  was  at  the  time  en- 
gaged in  removing  from  the  rails  gravel 
which,  in  being  dumped  on  the  street,  had 
been  permitted  to  cover  the  rails  in  places, 
so  as  to  make  it  dangerous  to  drive  the  car 
over  it,  to  which  removal  the  street  com- 
missioner objected,  the  municipality  was 
held  liable  for  injuries  resulting  from  the 
assault,  as  its  agent,  while  engaged  in  re- 
pairing the  street,  was  in  the  performance 
of  an  act  for  the  private  benefit  of  the  city, 
and  could  not  at  the  same  time  act  as  a 
police  oflicer  in  the  discharge  of  a  function 
for  the  good  of  the  public,  especially  as  the 
occasion  did  not  demand  or  require  a  right- 
ful exercise  of  such  agent's  powers  as  a 
policeman. 

And  in  Burke  v.  South  Omaha,  79  Neb. 
793,  ]]3  N.  W.  241,  it  is  held  that  where 
cities  are  granted  special  privileges  for  the 
benefit  of  tlieir  inhabitants  in  the  control  of 
the  streets  within  their  corporate  limits, 
and  it  is  their  Htatntory  duty  to  keep  such 
streets  in  repair  and  safe  for  travel,  for 
which  purpose  they  have  all  necessary  pow- 
ers and  authority  from  the  state,  such  duty 
is  a  corporate  duty  of  the  municipality,  and 
it  is  liable  to  an  employee  engaged  in  the 
repair  of  one  of  its  streets  for  an  injury 
resulting  from  the  negligence  of  the  foreman 
in  charge  of  the  work,  through  which  the 
employee,  by  the  action  of  an  uncontrolla- 
ble and  vicious  team,  was  thrown  into  a 
deep  washout  which  was  being  filled. 
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ing  the  streets  of  the  city  was  a  public 
duty,  undertaken  by  the  city  in  the  exer- 
cise of  its  govermcntal  functions,  for  the 
benefit  of  its  people  and  the  public  gener- 
ally, or  a  service  performed  by  the  munici- 
pality for  private  or  corporate  purposes,  as 
distinct  from  its  duty  to  the  public  gen- 
erally. It  must  be  admitted  that  many 
of  the  distinctions  that  this  court,  as  well 
as  other  courts  of  last  resort,  have  made 
between  what  are  designated  the  public  and 
private  powers,  duties,  and  liabilities  of 
municipal  corporations,  are  difficult  to  un- 
derstand. Nevertheless  the  line  of  demar- 
cation has  been  drawn  with  more  or  less 
precision,  and  it  is  generally  ruled  that 
service  similar  in  purpose  and  effect  to  that 
the  city  was  performing  when  the  appellant 
was  injured  falls  within  what  are  called 
the  public  or  governmental  duties  of  a  city. 
In  fact,  we  have  expressly  held  that  sprink- 
ling the  streets  of  a  city  is  essential  to  the 
health,  comfort,  and  safety  of  its  inhabit- 
ants, as  well  as  the  public  generally,  who 
use  its  streets.  Putting  the  service  the 
agents  of  the  citj,  or  one  of  its  depart- 
ments, were  performing  at  the  time  the 
plaintiff  was  injured,  upon  the  ground  men- 
tioned, the  decision  of  the  lower  court 
is  supported  by  a  number  of  opinions  de- 
livered by  this  court,  as  well  as  the  weight 
of  authority  in  other  jurisdictions.  Havinj^ 
V.  Covington,  25  Ky.  L.  Rep.  1617,  78  S.  W. 
431;  Twyman  v.  Frankfort,  117  Ky.  518, 
64  L.R.A.  572,  78  S.  W.  446,  4  A.  &  E. 
Ann.  Cas.  622;  Park  Comrs.  v.  Prinz,  re- 
ported in  127  Ky.  470,  105  S.  W.  948  (but 
cited  by  counsel  for  appellee  as  being  in 
32  Ky.  L.  Rep.  359)  ;  May  well  v.  Louisville, 
reported  in  116  Ky.  885,  63  L.R.A.  655, 
105  Am.  St.  245,  76  S.  W.  1091  (but  cited 
by  counsel  for  appellee  as  being  in  25  Ky. 
L.  Rep.  1062);  Conelly  v.  Nashville,  100 
Tenn.  262,  46  S.  W.  565. 

Wherefore    the    judgment    of    the    lower 
court  is  aflirmed. 


UNITED   STATES   CIRCUIT   COURT 
OF  APPEALS,  FIRST  CIRCUIT. 

ROBERT  S.  POLLET,  Bankrupt,  Appt., 

v. 

JULIUS  COSEL. 

(103  C.  C.  A.  68,  179  Fed.  488.) 

Bankruptcy  —  dismissal  of  proceeding 
—  effect  on  right  to  discharue. 

The  dismissal  of  a  voluntary  petition  in 
bankruptcy  for  laches  on  tlie  part  of  the 
bankrupt  in  prosccutinjr  the  proceedings 
will  prevent  his  discharge  in  subsequent  pro- 
30  L.R.A.  (N.S.) 


ceedings  from  debts  which  could  have  been 
proved  in  the  former  one. 

(May  18,  1910.) 

APPEAL  by  a  bankrupt  from  an  order 
of  the  District  Court  of  the  United 
States  for  the  District  of  Massachusetts, 
refusing  him  a  full  discharge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

ArgUQd  before  Colt,  Putnam,  and  Lowell, 
Circuit  Judges. 

Mr.  Marvin  M.  Taylor  for  appellant. 

Mr.  Nathan  B.  L.  Cosel,  for  appellee: 

The  dismissal  of  the  bankrupt's  petition 
for  a  discharge,  for  want  of  prosecution,  in 
the  former  proceeding,  is  in  substance  and 
effect  a  judgment  denying  the  discharge. 

Remington,  Bankr.  art.  2436;  Re  Weint- 
raub,   13   Am.   Bankr.   Rep.   711;   Re  Wolff, 

A  ote,  -r-  Binding  effect  of  judgment  re- 
fviaing  discharge  in  bankruptcy. 

This  question  was  discussed  in  Blutheu- 
thal  V.  Jones,  13  L.R.A.  { N.S.  j  G29,  and  the 
note  thereto  appended.  Ihe  cases  there 
cited  seem  to  mark  a  settlement  of  the  ques- 
tion, lor  the  later  cases  do  little  more  than 
lollow  them  without  discussion. 

ihus  the  court  iu  Re  Ivulilcr  (iJecoud  Cir- 
cuit) 93  C.  C.  A.  671,  168  Fed.  1021,  2'^ 
Am.  Bankr.  Rep.  289,  merely  followed  witu- 
out  uiBeussii>u  its  decision  ou  a  toruker 
appeal  of  the  case  (80  C.  C.  A.  508,  151  Fed. 
Iz,  ciLed  in  the  earlier  note)  wiieie  it  held 
that  the  refusal  to  discliaigo  in  one  pro- 
ceeding rendered  the  question,  of  ttte  right  tu 
discliarge  res  judicata  as  to  tho^e  debt;i 
provable  therein,  and  that  in  a  subsequent 
proceeding  which  included  tlie  same  debts, 
it  was  binding,  but  tliat  tlie  bankrupt  was 
not  included  as  to  new  debts,  at  least  where 
a  reasonable  time  had  elapsed  since  the 
original  proceedings. 

Where  the  application  in  the  original  pro- 
ceeding is  made  in  time,  but  the  order  deny- 
ing it  is  not  entered,  an  appeal  from  an  or- 
der in  a  subsequent  proceeding,  involving 
the  same  indebtedness,  in  wliicii  a  discharge 
is  denied  upon  tlie  ground  that  the  original 
order  is  res  judicata  will  not  be  determined 
until  the  bankrupt  has  had  an  opportunity 
to  enter  the  original  order  and  appeal  from 
it.  Re  Elkind  (Second  Circuit)  99  C.  C.  A. 
86,  176  Fed.  64,  23  Am.  Bankr.  Rep.  JUG. 

It  will  be  noted  that  in  PoLi.irr  v.  Cosifx 
the  application  for  a  discliarge  was  ex- 
pressly denied.  On  tirst  thought  there 
would  seem  to  be  a  dilferent  question  in- 
volved where  there  is  no  order  expressly 
denying  a  discharge,  but  the  right  thereto 
has  lapsed  through  failure  to  make  timely 
application  for  it.  However,  the  courts  in- 
variably apply  the  same  rules  in  the  latter 
circumstance  as  those  which  govern  the 
Ku filer  Case. 

Thus  it  is  held  that  a  bankrupt  who  has 
failed  to  apply  for  his  discharge  within  the 
i  time  prescribed  in  the  bankruptcy  act  can- 
not thereafter,  by  filing  a  second  petition. 
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13  Am.  Bankr.  Rep.  05;  Re  Semons,  15  , 
Am.  Bankr.  Rep.  822;  Re  Kuffler,  11  Am. 
Bankr.  Rep.  409;  Re  Bramlett,  20  Am. 
Bankr.  Rep.  402;  Kuntz  v.  Young,  12  Am. 
Bankr.  Rep.  505;  Gilbert  v.  Hebard,  8  Met. 
129;  Re  Drisko,  2  Low.  Dec.  430,  Fed.  Cas. 
No.  4,090;  Re  Herrman,  102  Fed.  753. 

The  proper  procedure  for  a  creditor  to 
take  in  order  to  protect  his  rights  is  by 
opposing  the  bankrupt's  application  for  a 
discharge  in  his  second  proceeding.  Other- 
wise the  debt  is  discharged  fully  and  com- 
pletely, and  the  rights  of  the  creditor  are 
lost. 

Bluthenthal  v.  Jones,  208  U.  S.  04,  52 
L.  ed.  390,  28  Sup.  Ct.  Rep.  192,  51  Fla. 
396,  13  L.R.A.(N.S.)  029,  120  Am.  St.  Rep. 
181,  41  So.  533;  Remington,  Bankr.  art. 
2680. 

Putnam,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

This  was  an  appeal  by  a  bankrupt  against 


an  order  of  the  district  court  in  bankruptcy 
giving  him  only  a  qualified  discharge.  The 
bankruptcy  proceedings  in  the  present  case 
were  commenced  by  a  petition  filed  in  the 
district  of  Massachusetts  on  August  6,  1908. 
The  bankrupt  petitioned  for  discharge,  and 
the  creditor,  now  the  appellee,  duly  Hied  his 
specification  of  objections  tliereto,  setting 
out  the  proceedings  in  a  previous  bank- 
ruptcy where  he  had  been  a  creditor.  The 
result  was  a  judgment  giving  a  limited  dis- 
charge, the  limitation  being  covered  by  the 
following  words:  "Excepting  also  such 
debts  as  were  provable  in  certain  proceed- 
ings in  bankruptcy  in  the  district  court  of 
the  United  States  for  the  southern  district 
of  New  York,  wherein  on  May  18,  1906, 
said  Robert  S.  Pollet  was  duly  adjudged 
a  bankrupt." 

This  exception  reserved  from  this  dis- 
charge the  debt  of  the  appellee,  as  the  same 
was  not  only  provable  in  the  prior  proceed- 
ings described,  but  was  therein  duly  proved. 


obtain  a  discharge  from  the  debts  which 
were  provable  in  the  original  proceedings. 
Re  Silverman  (Second  Circuit)  85  C.  C.  A. 
224,  157  Fed.  675,  19  Am.  Bankr.  Rep.  400; 
Re  Levenstein  (D.  C.  Conn.)  ]80  Fed.  957, 
24   Am.    Bankr.    Rep.    822. 

So,  it  is  held  that  a  judgment  perfected 
against  a  bankrupt  subsequently  to  the  ex- 
piration of  the  time  during  which  he  was 
entitled,  but  failed,  to  apply  for  a  discharge, 
cannot  be  made  the  basis  of  subse(|uent 
proceedings,  where  it  is  founded  upon  a 
debt  provable  in  the  original  proceed  in  or.. 
Re  Schnabel  (D.  C.  E.  D.  N.  Y.)  166  Fed. 
383,  23  Am.  Bankr.  Rep.  22;  Re  Kuffler, 
supra. 

By  proving  their  claims  in  the  subse- 
quent proceedings,  creditors  wliose  claims 
were  provable  in  the  original  pix)cecdJngs 
are  not  estopped  to  contest  the  discharge. 
Re  Elby  (D.  C.  N.  D.  Iowa)  157  Fed.  935. 
19  Am.  Bankr.  Rep.  734. 

The  courts  adopt  the  view  that  the  fail- 
ure to  apply  for  tlie  discharge,  and  tlie  ap- 
proval of  the  record  of  tlie  proceedings  with- 
out granting  a  discharge,  are  in  cfTect  a 
judgment  by  default  in  favor  of  his  then 
existinsf  creditors  that  the  bankrupt  was  not 
entitled  to  a  discharge;  and  tliat  Huch 
judsrment  is  res  judicata  in  subsequent  pro- 
ceedings. Re  Bramlett  ( D.  C.  N.  D.  Ga.) 
101  Fed.  688,  20  Am.  Bankr.  Rep.  402;  Re 
Pullinan  (D.  C.  E.  D.  Tenn.)  171  Fed. 
505,  22  Am.  Bankr.  J^Qji.  513;  Re  Stone 
(D.  C.  Or.)  172  Fed.  047,  23  Am.  Bankr. 
Rep.  24  (it  appeared  in  tins  case  that  the 
failure  to  apply  for  a  disclmrge  was  due  to 
the  neglect  of  tlie  bankrupt's  attorney,  but 
no  streps  was  laid  upon  tliis  fact).  On  the 
application  of  the  rule  res  judicata  it  is  said 
in  Re  Von  Borries  (D.  C.  E.  D,  Wis.)  IGS 
Fed.  718,  21  Am.  Bankr.  Rop.  840:  "At 
first  blush  it  would  seem  that  tlic  doctrine 
of  res  judicata  cannot  logically  be  applied 
in  a  case  where  no  opplication  for  a  dis- 
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charge  had  been  made  by  the  bankrupt, 
and  therefore  no  opportunity  furnished  for 
judicial  consideration;  but  a  broader  view 
of  the  scheme  embodied  in  the  present  act 
seems  to  remove  the  difficulty.  A  volun- 
tary petition  under  the  act  of  1898  (act 
July  1,  1898,  chap.  541,  §  1,  30  Stat,  at  L. 
544,  U.  S.  Comp.  Stat.  1901,  p.  3418)  is 
virtually  a  bill  in  equity,  praying,  first,  a 
distribution  of  assets;  second,  a  discharge 
of  the  bankrupt.  In  the  instant  case  there 
were  no  assets  for  distribution,  and  there- 
fore the  sole  scope  and  purpose  of  the  peti- 
tion was  to  secure  such  discharge.  The 
jurisdiction  to  award  a  discharge  rested 
upon  the  petition,  while  the  formal  motion 
for  a  discharge  had  no  other  function  than 
to  fix  a  time  for  the  exercise  of  such  juris- 
diction. The  same  statute  that  confers  the 
power  to  grant  a  discharge  limits  its  exer- 
cise to  a  period  of  one  year,  unless  by 
special  order  such  period  is  enlarged  for 
six  months.  At  the  end  of  the  eighteen 
months  the  jurisdiction  of  the  court  has 
lapsed.  .  .  .  Therefore  reason  and  au- 
thority seem  to  concur  that  as  to  the  par- 
ties who  were  before  the  district  court  for 
the  northern  district  of  Illinois  on  tho 
original  petition,  the  question  of  a  discharge 
was  practically  and  conclusively  settled 
when  the  statutory  period  had  expired,  and 
cannot  now  be  considered  or  reviewed  in 
this  court,  and  as  to  such  claims  the  peti- 
tion must  be  denied." 

Debts  incurred  subsequently  to  the  filing 
of  the  petition  in  the  original  proceedings 
in  which  there  was  no  motion  for  a  dis- 
charge may  be  discharged  in  subsequent  pro- 
ceedings.    Ibid. 

And  in  case  new  creditors  are  listed  in 
the  second  proceeding,  the  court  should  in 
its  order  of  discharge  expressly  except  all 
debts  provable  in  the  first  proceeding.  Re 
Pullinan,  supra. 
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The  present  appeal  arose  out  of  this  lim- 
itation. 

In  the  prior  proceedings  the  discharge 
was  not  in  form  refused,  but  the  petition 
therefor  was  dismissed  on  the  ground  that 
the  bankrupt  had  failed  to  prosecute,  and 
to  appear  for  examination;  laches  being 
apparently  specifically  assigned. 

We  are  of  the  opinion  that  the  judgment 
of  the  district  court  appealed  from  was  cor- 
rect; and,  aside  from  our  own  conclusions 
in  the  matter,  we  should  feel  called  on  to 
sustain  it  in  accordance  with  our  practice 
of  following  the  courts  of  appeals  in  other 
circuits. 

At  the  outset  we  note  the  fact  that  §  14 
of  the  bankruptcy  statute  of  1898  (act  July 
3,  1898,  chap.  541,  30  Stat,  at  L.  550,  U. 

5.  Comp.  Stat.  1901,  p.  3427)  provides  that 
"Any  person,  may,  after  the  expiration  of 
one  month,  and  within  the  next  twelve 
months  subsequent  to  being  adjudged  a 
bankrupt,  file  an  application  for  a  dis- 
charge." It  also  provides  that,  if  it  ap- 
pears that  the  bankrupt  was  unavoidably 
prevented  from  filing  his  application  with- 
in twelve  months,  "it  may  be  filed  within, 
but  not  after,  the  expiration  of  the  next 
six  months."  Here  is  a  positive  limitation 
of  eighteen  months  given  by  statute  within 
which  an  application  for  a  discharge  may 
be  made.  If  the  position  of  the  bankrupt 
in  this  ease  is  correct,  it  amounts  to  a  re- 
peal of  this  statutory  limitation.  The  fact 
that  it  is  by  indirection,  instead  of  by  a 
delayed  application  in  the  original  proceed- 
ing, is  immaterial,  because  in  the  indirect 
form  the  result  would  be  quite  as  effectual 
to  the  defeat  of  the  clear  letter  and  inten- 
tion of  the  statute  as  if  otherwise  accom- 
plished. However,  we  do  not  let  the  case 
rest  on  this  proposition,  because  the  author- 
ities to.  which  we  will  refer  are  conclusive 
on  more  general  grounds. 

The  bankrupt  relies  on  Bluthenthal  v. 
Jones,  208  U.  S.  64,  66,  52  L.  ed.  390,  392, 
28  Sup.  Ct.  Rep.  392,  decided  on  January 

6,  1908.  There  is  nothing  in  it  which  helps 
him.  It  contains  a  declaration  which  is,  of 
course,  so  far  as  this  case  is  concerned, 
a  dictum,  but  which  is  positively  opposed 
to  the  appellant.  There  tlie  creditor,  who 
was  the  same  creditor  in  both  the  first  and 
second  bankruptcy  proceedings,  failed  to 
appear  in  the  second  proceeding  to  object 
to  the  discharge,  as  otherwise  the  creditor 
has  done  here.  Therefore  in  the  second 
proceeding  there  was  a  clean  discharge. 
This  was  offered  as  a  discharge  in  tlic 
state  court  against  the  creditor,  and  was 
held  to  be  efTicicnt.  Tlie  Supreme  Court 
sustained  the  judgment  of  the  state  court, 
but  solely  on  the  ground,  to  put  it  briefly, 
that  there  must  be  at  least  plea  in  legal 
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proceedings.  The  opinion,  however,  used 
the  following  phraseology ;  *' Undoubtedly, 
as  in  all  other  judicial  proceedings,  an  ad- 
judication refusing  a  discharge  in  bank- 
ruptcy finally  determines,  for  all  time  and 
in  all  courts,  between  those  parties  or 
privies  to  it,  the  facts  upon  which  the 
refusal  is  based." 

This  as  the  expression  of  the  learned 
judge  who  wrote  the  opinion,  and  of  the 
other  judges  who  concurred  therein,  would 
be  sufficient  to  bar  the  appellant  here,  if 
there  had  been  an  adjudication  on  the 
prior  proceeding,  or  aiiytiiing  beyond  a 
mere  dismissal.  Where  there  is  only  a 
mere  dismissal  for  want  of  prosecution,  it 
is  so  often  held  that  parties  are  not  fully 
estopped  thereby  that  the  language  we  have 
quoted  does  not  necessarily  apply  here. 
Nevertheless,  the  questions  we  have  here, 
in  one  form  or  another,  have  been  before 
circuit  courts  of  appeals  in  other  circuits 
three  times:  First,  in  Re  Fiegenbaum,  in 
the  circuit  court  of  appeals  for  the  second 
circuit,  decided  on  February  25,  1903,  67 
C.  C.  A.  409;  121  Fed.  69;  second,  in 
Kuntz  V.  Young,  in  the  circuit  court  of 
appeals  for  the  eighth  circuit,  decided  on 
July  28,  1004,  05  C.  C.  "A.  477,  331  Fed. 
719;  and,  third,  again  in  the  circuit  court 
of  appeals  for  the  second  circuit  in  Re 
Kuffler,  80  C.  C.  A.  508,  151  Fed.  12,  decid- 
ed January  7,  3907.  In  the  first  case 
a  discharge  had  been  refused.  In  the 
second  and  third  cases  the  petition  for  a 
discharge  had  been  dismissed  for  want  of 
prosecution,  the  same  as  here.  And  yet 
the  same  result  was  reached  practically  in 
each  case,  all  in  support  of  the  judgment 
of  the  district  court  now  appealed  from. 
In  the  last  case  the  precise  form  of  dis- 
charge which  was  granted  here  was  ap- 
proved in  advance.  Therefore,  both  on  prin- 
ciple and  on  authority,  we  accept  the  con- 
elusions  of  the  district  court. 

The  judgment  appealed  from  is  affirmed, 
and  the  appellee  recovers  his  costs  of  ap- 
peal. 
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PEOPLE  OF  THE  STATE  OF  MICHIGAN 

v. 

PETER  KEMPPAINEN. 

(—  Mich.  — ,  328  N.  W.  383.) 

Abatement    —    bastardy    proceeding    — 
death  pending  appeal. 

A  bastardy  proceed in<T  nbntos  upon  the 
death  of  the  defendant,  althou<?h  it  occurs 
pending  a  proceeding  by  him  to  review  an 
adverse  judgment. 

(November  13.  191 0.\ 
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(CERTIORARI   to  the   Circuit   Court  for 
J  Houghton  County  to  review  a  judgment 
denying   a   motion   for   a   new   trial   in    a 
bastardy  proceeding.     Proceeding  annulled. 
The  facts  are  stated  in  the  opinion. 
Messrs.     John     Kilskila     and      P.  H. 
0*Brlen  for  defendant. 

Mr.  William  J.  3IacDonald  for  the 
People. 

McAlvay,  J.,  delivered  the  opinion  of  the 
court : 

Defendant  was  adjudged  to  be  the  father 
of  an  illegitimate  child,  before  the  circuit 
court  for  the  county  of  Houghton,  and  to 
stand  charged  with  its  maintenance  until 
it  arrived  at  the  age  of  fourteen  years. 
The  order  and  judgment  provided  for  the 


payment  of  money,  the  furnishing  of  a 
bond,  and  other  details  usual  in  such  cases, 
and,  in  default  of  compliance  therewith,  he 
to  be  committed  to  jail  until  such  bond 
was  given.  A  motion  for  a  new  trial  was 
denied,  and  the  case  was  removed  by  de- 
fendant to  this  court  for  review  upon  writ 
of  certiorari.  Sixty  days  after  the  return 
to  the  writ  was  made  to  this  court,  there 
was  filed  a  notice  to  the  prosecuting  attor- 
ney of  the  suggestion  of  the  death  of  the 
defendant  upon  the  record  of  the  court  in 
this  cause,  which  notice  further  states: 
"And  it  is  hereby  ordered  that  Andrew 
iiram  be  and  is  hereby  substituted  as  de- 
fendant in  said  cause,  instead  of  Peter 
Kemppainen,  deceased."  The  intention, 
without   doubt,   was  to   suggest   of   record 


Note.  —  Abatement  of  hastardy  proceed^ 
inga   hy  death. 

The  question  as  here  annotated  includes 
three  classes  of  cases;  namely,  those  in 
which  the  defendant  died  before  final  judg- 
ment; those  which  involve  the  effect  of 
death  of  the  complainant  pendente  lite;  and 
those  in  which  the  reputed  bastard  child 
was  born  dead  or  died  after  birth,  but  be- 
fore final  judgment.  The  various  classes 
will  be  taken  up  in  the  order  mentioned,  and 
any  general  discussion  deemed  necessary 
will  be  found  under  the  particular  subdi- 
vision relating  thereto. 

Death  of  defendant. 

The  few  decisions  discussing  the  efTect  of 
the  death  of  the  defendant  in  bastardy  pro- 
ceedings, while  not  all  reaching  the  same 
conclusion  as  does  People  v.  Kemppainicn, 
may,  with  one  exception,  be  considered  as 
laying  down  rules  in  accordance  with  the 
principles   therein    announced. 

Tlius,  in  Clements  v.  Durham,  52  N.  C. 
(7  Jones,  L.)  100,  cited  in  People  v.  Kemp- 
painen, it  was  held  that  proceedings  in 
bastardy  cannot,  in  the  absence  of  statute 
BO  providing,  be  instituted  against  the  per- 
sonal representatives  of  tlic  ])utativc  fatncr, 
in  order  to  subject  his  estate  to  the  main- 
tenance of  the  child.  And  McKenzie  v.  J^ni- 
bard,  86  Me.  224,  27  Atl.  110,  which  is  sufTi- 
cicntly  set  out  in  the  Kemppainen  Case, 
is  to  the  same  effect. 

But  in  Indiana,  as  is  stated  in  People  v. 
Kemppainen,  the  right  of  action  was  hchi 
in  State  ex  rel.  Wilson  v.  Williams,  8  Ind. 
191,  to  survive  generally  the  death  of  the 
putative  father,  under  the  bastardy  act  of 
1852,  §  22,  which  provides  that  "in  case 
of  the  death  of  the  putative  father  of  siicli 
child,  either  before  or  after  the  commence- 
ment of  prosecution  .  .  .  the  right  of 
action  shall  survive  and  may  be  prosecuted 
against  the  personal  representatives  of  the 
decea9«^d  with  like  efTect  as  if  siich  father 
wcr*  living,  except  that  no  arrest  of  such 
personal  representatives  shall  take  place 
or  bond  be  required.*'  And  the  right  to 
institute  bastardy  proceedings  against  the 
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administrator  of  the  estate  of  the  deceased 
putative  father  under  this  statute  was  rec- 
ognized, or  at  least  unquestioned,  in  State 
ex  rel.  Shoemaker  v.  Han,  23  Ind.  639. 

In  Monohan  v.  Oke,  1  Ont.  App.  Rep.  208, 
a  right  of  action  under  Consol.  Stat.  Up])er 
Can.  chap.  77,  §  4,  giving  a  right  of  action 
against  the  father  of  an  i11eu;itimate  child 
for  necessaries  furnished  it  during  his  life- 
time, was  held  to  survive  the  death  of  the 
putative  father,  and  to  lie  against  his  rep- 
resentative. 

Death  of  complainant. 

In  most  jurisdictions  which  have  decided 
the  question,  the  death  of  the  complainant 
is  held,  unless  the  letter  of  the  statute  per- 
mits a  continuance  or  revival,  to  abate  the 
action,  although,  in  some  instances,  this  is 
due  to  the  wording  of  the  statutes  involved, 
which  must  be  strictly  construed  in  favor 
of  the  reputed  father,  for  the  reason  that, 
at  common  law,  the  duty  to  support  a 
bastard  child  was  cast  wholly  upon  the 
mother. 

In  R.  v.  Armitage,  L.  R.  7  Q.  B.  773, 
it  was  held  that  a  bastardy  order  could  not 
issue  in  a  proceeding  instituted  by  the 
mother,  where  she  died  hefore  the  hearing, 
under  a  statute  providing  that  the  justices 
shall  hear  the  evidence  of  the  mother  and 
such  other  evidence  as  she  may  produce,  and 
if  the  evidence  of  the  mother  be  corrobo- 
rated in  some  material  particular  by  other 
testimony,  to  their  satisfaction,  they  may 
adjudge  the  defendant  to  be  the  putative 
father  of  the  bastard  child.  This  decision 
was  upon  the  ground  that,  under  the  stat- 
ute, it  was  necessary  that  the  mother  be 
called  as  a  witness,  especially  as  it  allowed 
no  one  else  to  take  proceedings  against  the 
supposed  father. 

In  State  v.  Sullivan,  12  R.  I.  212,  where 
the  statute  authorized  the  overseer  of  the 
poor  to  bring  bastardy  complaints,  it  was 
held  that  the  death  of  such  complaining  of- 
ficer pending  the  proceedinsrs,  and  before 
the  trial,  rr-quircd  tlie  ahntomcnt  of  the 
complaint.  It  was  also  held  thot  the  new 
overseer  could  not  revive  the  proceedings, 
as  the  statute  did  not  provide  therefor. 
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the  death  of  defendant,  with  permission  to 
Bram  to  defend  as  his  legal  representa- 
tive, and  it  will  be  so  treated  by  this  court. 
The  question  of  the  effect  of  the  defend- 
ant's death  upon  tliis  action  is  not  dis- 
cussed in  the  briefs.  To  a  suggestion  to 
the  attorney  general  that  a  brief  upon  the 
question  would  be  received,  a  reply  has 
been  returned  that  he  had  no  desire  to  be 
heard.  The  question  presented  is  whether 
the  right  of  action  under  cliapter  153,  Comp. 
Laws,  survived.  In  tltc  investigation  of 
the  authorities  in  tlie  United  States,  wo 
find  two  cases  where  prnctically  the  ex- 
act question  was  involved  under  proceed- 
ings provided  by  statutes  similar  to  chap- 
ter 153,  Comp^  Laws  "1897;  botli  holding' 
that  bastardy  proceedings  abate  upon  tlic 
death  of  the  defendant.  McKenzie  v.  Lom- 
bard, 85  Me.  224,  27  Atl.  110;  Clements  v. 


Durham,  52  N.  C.  (7  Jones,  L.)  100.  In 
the  Maine  case,  the  death  occurred  during 
tbe  pendency  of  the  proceedings,  but  be- 
fore trial.  That  court  said:  **Xo  judgment 
is  sought  for  or  obtainable  n gainst  prop- 
erty. The  process,  though  held  to  l>e  a  civil 
proceeding,  is  criminal  in  form,  and  i^ 
an  extraordinary  means  to  compel  a  father 
to  assist  in  the  support  of  his  illegitimate 
child,  or  suffer  imprisonment  as  a  penalty 
for  his  neglect  to  do  so.  There  is  no  fit- 
ness in  the  proceeding  that  would  adapt 
itself  to  the  principle  of  survivorship.  If 
the  pending  action  survives,  then  the  cause 
of  action  would  survive  as  well,  and  the 
process  could  be  originally  instituted 
against  the  administrator  of  the  deceased. 
.  .  .  The  incongruities  that  would  be- 
set such  a  proceeding  would  I>e  obvious 
enough.    It  would  be  a  strange  sight  to  see 


And  in  RoUine  v.  Chalmers,  49  Vt.  515, 
it  was  held  that  a  complaint  for  bastardy 
does  not  survive  the  death  of  tlic  prosecu- 
trix, and  that  the  town  could  not  prosecute 
after  her  death,  where  no  statute  provided 
for  such  procedure. 

In  Dodge  County  v.  Kemuitz,  28  Neb. 
224,  44  N.  W.  184,  where  tlie  mother  of  an 
illegitimate  child  instituted  proceedings 
against  the  putative  fatlier,  but  died  before 
trial,  it  was  held  that  the  action  abated  as 
in  any  case  of  the  death  of  a  sole  party  to 
an  action  pendente  lite.  However,  upon 
motion  of  the  county  nttornoy,  the  action 
was  revived  in  tlic  name  of  the  county  as 
plaintiff,  under  a  statute  providing  that 
where  a  woman  hns  a  bastard  child,  and 
neglects  to  bring  a  suit  for  its  maintenance, 
or  brings  a  suit  and  fails  to  prosecute  it 
to  final  judgment,  tlie  county  commissionera 
may  bring  suit  in  behalf  of  tlie  county, 
against  the  putative  fatlier,  and  may  take 
up  and  prosecute  a  suit  begun  by  the  mother 
01  the  child. 

And  in  Colby  v.  Storrs,  cited  in  R.  R.  v. 
J.  M.  3  N.  H.  141,  where  tlie  complainant 
died  at  the  time  the  child  was  born,  tlie  town 
was  permitted  to  prosecute  and  the  defendant 
found  chargeable.  It  does  not  appear  from 
the  case  as  here  cited  whetlier  or  not  there 
was  a  statute  permitting  the  town  to  revive 
the  action. 

But  in  People  v.  Nixon,  45  Til.  353,  it 
was  held  that  the  death  of  the  mother 
does  not  abate  a  i)jistar(ly  proceerlinj?,  the 
court  saying:  "The  object  is  to  compel 
the  putative  father  to  secure  tlie  public,  as 
well  as  the  motlier,  anainst  liabilitv  for 
the  support  of  the  child,  by  a  proceeding 
in  the  name  of  the  po()j)le.  The  mother  is 
not  a  party  to  the  record,  althouijli  allowed 
to  control  the  suit,  and  marie  liable  for  the 
costs,  in  case  tlie  defendant  is  discharged. 
The  mother  not  being  a  party,  there  is  no 
technical  reason  for  the  abatement  of  the 
suit,  and  its  prosecution  may  be  more  im- 
portant to  the  public  than  if  the  mother 
had  not  died."  And  People  v.  Smith,  17  111. 
App.  507,  is  to  the  same  efTcct. 
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Death   of  child. 

The  weight  of  authority  undoubtedly  is 
to  the  effect  that  the  prosecution  oftho 
reputed  father  of  a  bastard  child  bora  alive 
does  not  abate  under  the  bastardy  acta  by 
the  death  of  the  child  pendini^  the  prosecu- 
tion. Hauskins  v.  People,  82  111.  193,  ^ 
Am.  Grim.  Rep.  178;  Malson  v.  State,  75 
Ind.  143;  Smith  v.  Lint,  37  Me.  540;  Mere- 
dith V.  Wall,  96  Mass.  155;  Ilaniskv  v. 
Kennedy,  37  Neb.  618,  56  N.  W.  208;  Peo- 
ple ex  rel.  Moore  v.  Bechler,  63  Hun,  42, 
17  N.  Y.  Supp.  418;  State  v.  Beattv.  CG  N. 
C.  048;  Hinton  v.  Dickinson,  19  Ohio  St. 
583;  Jerdee  v.  State,  36  Wis.  170. 

These  decisons  have  been  based  upon  vari- 
ous grounds,  as  is  shown  by  the  followini; 
abstracts : 

Thus,  in  Smith  ▼.  Lint,  supra,  where  tho 
object  of  the  basta.rdy  act  was  to  compel 
the  putative  father  to  aid  in  supporting  his 
illicit  offspring,  the  court,  in  holding  that 
the  death  of  the  child  pending  the  com- 
plaint, but  before  trial,  did  not  abate  the 
proceeding,  said:  "The  expenses  for  the 
maintenance  of  an  illegitimate  child  com- 
mence at  its  birth.  They  include  what  may 
be  necessary  for  its  support  and  comfort. 
The  liability  of  the  father  is  coextensive 
with  that  of  the  mother,  and  relates  to  the 
past  as  well  as  the  future.  The  order  of 
court,  charging  him  with  maintenance,  em- 
braces expenses  which  have  been,  as  well  as 
those  which  mav  be,  incurred.  The  death 
of  the  child  relieves  the  father  from  futur<» 
support,  but  furnishes  no  discbarge  as  to 
the  past." 

And  in  People  ex  rel.  Moore  v.  Beehlcr, 
supra,  it  was  said  that  it  would  lie  a  mis- 
carriage of  justice  if  the  defendant,  by 
fleein«j  from  justice  and  remaining  out  of 
the  jurisdiction  of  the  court  until  his  off- 
spring died,  could  thereby  thwart  the  pur- 
pose of  a  statute  enacted  to  compel  the 
father  of  a  bastard  to  indemnify  the  town 
for  the  expenses  incurred  for  its  support  and 
burial. 

And  in  Hauskins  v.  People,  supra,  where 
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an  administrator  arrested,  required  to  giv& 
a  bon(l,  be  put  on  trial,  and  perhaps  im- 
prisoned for  an  act  of  bastardy  committed 
by  the  party  officially  represented  by  him." 
The  reasoning  of  the  North  Carolina  case 
is  along  the  same  lines.  In  that  case  the 
proceedings  were  instituted  against  the 
representatives  of  the  deceased  putative 
father,  being  in  fact  the  suppositious  case 
used  by  the  court  in  McKenzie  v.  Lombard, 
above  quoted,  but  a  better  illustration,  as 
there  were  two  representatives  who  were 
proceeded  against. 

Such  a  right  of  action  would  not  survive 
at  the  common  law.  "The  true  test  was 
whether  the  injury  on  which  the  cause  of 
action  was  based  affected  property  rights, 
or  affected  the  person  alone.  In  the  former 
case  the  cause  of  action  survived,  while  in 

it  was  urged  that  after  the  death  of  the 
child,  the  state  no  longer  had  an  interest 
in  the  prosecution  of  the  action,  the  court 
said:  "The  statute  required  the  defendant 
to  pay  a  certain  amount,  for  a  certain  num- 
ber of  years,  for  the  purpose  of  supporting 
the  child.  The  fact  that  the  money  had 
not  been  collected  for  the  time  the  child 
had  lived  did  not,  upon  the  death  of  the 
child,  abate  the  action^  or  in  any  manner 
release  the  defendant  from  his  liability  for 
the  support  during  the  life  of  the  child." 

In  Meredith  v.  Wall,  supra,  where  the 
bastardy  act  expressly  provided  for  indem- 
nity from  all  ''charges  that  liave  accrued'' 
for  the  maintenance  of  the  child,  as  well  as 
those  which  may  be  incurred  in  the  future, 
it  was  held  that  a  complaint  for  the  sup- 
port of  a  bastard  child  during  its  life  may 
be  commenced  and  maintained  after  its 
death. 

So,  the  death  of  the  reputed  bastard 
child,  pending  the  proceedings,  and  after 
issue  joined,  gives  the  defendant  no  right 
to  demand  a  dismissal,  as  the  death  of  tiie 
child  does  not  show  that  the  proceeding  was 
wrongfully  instituted.  In  such  case  the 
death  of  the  child  would  be  proper  matter 
for  a  plea  puis  darrein  continuance.  Sat- 
terwhite  v.  State,  32  Ala.  578. 

And  proceedings  a/^ainst  the  father  of  n 
bastard  child  born  alive  do  no  abate  by  the 
death  of  the  child  pending  the  prosecution, 
under  a  statute  providing  that,  upon  con- 
viction by  a  jury,  the  defendant  shall  stand 
charged  with  the  maintenance  of  such  child, 
the  term  "maintenance"  being  construed  to 
include  the  necessary  expenses  incident  to 
the  birth  of  the  child,  such  as  the  employ- 
ment of  nurse,  midwife,  and  physician,  and 
a  decent  burial  of  the  child.  Hanisky  v. 
Kennedy,  supra. 

Where  the  child  is  stillborn,  different 
rules  seem  to  apply;  but  the  cases  are  con- 
flicting, since  each  depends  to  a  great  ex- 
tent on  the  construction  to  be  given  the 
particular  statute  or  statutes  involved. 

Thus,  where  the  sole  object  and  purpose 
of  the  remedy  offered  by  the  bastardy  act  is 
the  maintenance  of  the  child,  an  action  com- 
menced before  delivery  abates  upon  delivery 
30  L.R.A.(N.S.) 


the  Uttter  it  abated."  21  Enc.  PI.  &  Pr.  p. 
313,  and  cases  there  cited.  There  is  no  stat- 
ute in  Michigan  which  provides  for  such  sur- 
vival. In  our  investigation,  we  have  found 
in  one  state  (Indiana)  by  statute  such  right 
of  action  survives,  "with  like  effect  as  if  such 
father  were  living,  except  that  no  arrest 
of  such  personal  representatives  shall  take 
place,  or  bond  be  required."  See  State 
ex  rel.  Wilson  y.  Williams,  8  Ind.  191.  In 
the  absence  of  a  statute,  we  find  no  author- 
ity holding  that  the  right  of  action  in  this 
case  would  survive.  Upon  the  death  of 
defendant  it  abated,  and  these  proceedings, 
and  the  order  and  judgment  brought  here 
for  review  by  reason  thereof,  became  of  no 
force  and  effect. 
A  judgment  will  be  entered  accordingly. 


of  a  dead  fetus  or  embryo  child.    Heifer  ▼• 
Nelson,  7  Ohio  G.  G.  203. 

And  in  State  v.  Beatty,  01  Iowa,  307, 
10  N.  W.  149,  it  was  held  that  a  bastardy 
proceeding  begun  before  the  delivery  of  the 
child  abated  upon  the  birth  of  a  dead  child, 
under  a  statute  the  only  penalty  for  breach 
of  which  was  the  charging  of  the  accused 
with  the  maintenance  of  the  child.  See 
also  State  ex  rel.  Hawk  v.  Harris,  112  Iowa, 
589,  84  N.  W.  081. 

And  in  New  York,  bastardy  proceedings 
begun  before  the  birth  of  the  child  abate, 
under  §  800  of  the  Code  of  Criminal  Pro- 
cedure, except  as  to  costs,  where  the  child 
is  stillborn.  Burnham  v.  Tyron,  112  App. 
Div.  709,  98  N.  Y.  Supp.  000. 

In  State  v.  Addington,  143  N.  G.  083,  67  8. 
E.  398,  11  A.  &  E.  Ann.  Gas.  314,  where  the 
bastardy  statutes  provide  for  an  allowance 
to  the  mother  as  well  as  for  a  bond  of  in- 
demnity to  the  state,  it  was  held  that  u^on 
the  delivery  of  a  stillborn  child,  the  action 
should  abate  as  to  the  giving  of  the  bond 
to  the  state,  but  that  the  mother  was  en- 
titled to  reimbursement  for  expenses  conse- 
quent upon  the  defendant's  unlawful  act. 

In  Indiana,  where  it  is  provided  by  stat- 
ute (Rev.  Stat.  1881,  §  997)  that  the  death 
of  &  bastard  child  shall  not  be  cause  of 
abatement  or  bar  to  any  prosecution  for 
bastardy,  if  the  prosecution  is  commenced 
before  the  birth  of  the  child,  its  death  in 
utero  and  subsequent  birth  before  judgment 
will  not  abate  the  action.  Robinson  v. 
State,  128  Ind.  397,  27  N.  E.  250.  And  the 
same  is  true  where  the  delivery  of  a  still- 
born child  occurs  after  the  verdict,  Evans 
V.  State,  58  Ind.  587.  But  if  the  prosecution 
is  commenced  after  the  birth  of  the  reputed 
bastard  child,  the  action  should  be  abated 
upon  proof  that  the  prosecutrix  was  deliv- 
ered of  a  stillborn  child,  for  in  such  case 
the  action  is  construed  as  for  the  benefit 
of  the  child,  and  the  birth  of  a  child  having 
an  existence  separate  and  apart  from  the 
prosecutrix  must  be  shown.  Canfield  v. 
State,  50  Ind.  108.  This  distinction  is  ex- 
pressly recognized  in  Robinson  v.  State, 
supra.  0.  J.  C. 
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PROVIDENCE-WASHINGTON      INSUR- 
ANCE COMPANY 

V. 

WESTERN    UNION    TELEGRAPH    COM- 
PANY, Appt. 

(247  111.  84,  93  N.  E.   134.) 

Telegraph  —  care  required. 

1.  A  telegraph  qorapany  must  use  a  liigli 
degree  of  care  and  skill  in  the  correct  and 
prompt  transmission  of  messages. 

Proximate  cause  —  failure  to  transmit 
telegram  —  canceling   insurance. 

2.  Failure  to  deliver  a  telegram  from  an 
insurance  company,  canceling  a  policy, 
which  prevents  the  cancelation  of  the  poli- 
cy before  the  insured  property  is  destroyed 
by  fire,  is  the  proximate  cause  of  the  loss 

,  to  the  insurance  company. 

Telegraph  —  cancelation  of  insurance 
policy  —  failure  to  deliver  —  liability. 

3.  The  tender  by  an  insiirer  of  a  tele- 
gram at  a  transmission  office,  addressed  to 
a  place  only  a  comparatively  short  distance 
away,  directing  the  cancelation  of  an  insur- 
ance policy,  is  sufficient  notice  of  the  im- 
portance of  the  message  to  charge  the  com- 
pany with  liability,  in  case  it  fails  to  de- 
liver the  message,  for  the  amount  which  the 
insurer  is  compelled  to  pay  because  of 
destruction  of  the  property  after  the  policy 
would  have  been  canceled  had  the  message 
been  delivered,  but  before  the  cancelation 
could  be  otherwise  effected. 

Damages  —  failure  to  cancel  insurance 
—  amount  of  loss. 

4.  The  damages  for  which  a  telegraph 
company  from  the  failure  of  a  telegraph 
fro^n  an  insurer,  canceling  a  policy,  so 
that  the  property  is  destroyed  before  the 
policy  is  canceled,  is  liable,  are  the  amount 
which  the  insurer  is  compelled  to  pay  for 
the  loss,  and  not  merely  the  difference  be- 
tween the  reasonable  value  of  carrying  the 
risk  for  the  additional  time  and  the  amount 
of  unearned  premium  on  the  policy. 

(October  28,   1910.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Court,  First  District, 
affirming  a  judgment  of  the  Municipal  Court 
of  Chicago,  in  plaintiff's  favor,  in  an  action 
brought  to  recover  damages  alleged  to  have 
resulted  from  nondelivery  of  a  telegram. 
Affirmed. 

Note.  —  Tlie  above  decision  seems  to  be 
one  of  first  impression  upon  the  question  of 
the  proximate  cause  of  loss  to  an  insurance 
company  from  the  failure  of  a  telc^jraph 
company  to  deliver  a  message  canceling  a 
fire  insurance  policy  before  the  insured 
property  burned,  as  an  extensive  search  has 
failed  to  disclose  any  other  case  involving 
that  specific  point. 
30  L.R.A.(N.S.) 


Statement  by  Farmer,  J.: 

This  action  was  brought  by  appellee, 
against  appellant,  to  recover  damages  al- 
leged to  have  resulted  to  the  appellee  from 
a  breach  of  appellant's  contract  to  deliver 
a  message.  Appellee  had  written  a  policy 
of  insurance  on  a  paper  mill  in  Newark, 
Ohio,  belonging  at  the  time  to  Frank  B. 
Silk.  The  property  subsequently  passed  to 
the  Newark  Paper  Company,  and  on  Jan- 
uary 2,  1902,  the  policy  was,  by  the  consent 
of  appellee,  assigned  to  the  Newark  Paper 
Company.  The  policy  contained  a  clause 
authorizing  its  cancelation  at  any  time,  upon 
the  request  of  the  insured,  or  by  the  insurer, 
upon  giving  five  days'  notice  of  the  can- 
celation. April  29,  1902,  between  11  and 
12  o'clock  in  the  morning,  F.  W.  Ransom, 
state  agent  of  appellee,  delivered  to  appel- 
lant's agent  at  Van  Wert,  Ohio,  for  trans- 
mission to  M.  J.  Reese,  appellee's  local 
agent  in  Newark,  Ohio,  the  following  mes- 
sage: 

Van  Wert,  Ohio,  April  30,  1902. 
M.  J.  Reese,  Agt., 

Providence- Washington  Ins.  Co. 

Regret  must  cancel  paper-mill  line.  Daily 
was  passed  inadvertently. 

F.  W.  Ransom. 

This  telegram  was  never  delivered  to  ap- 
pellee's agent  at  Newark,  Ohio,  but  was 
sent  to  New  York  city,  and  delivered  to  ap- 
pellee's agent  there,  finally  reaching  its 
manager  at  Chicago  through  the  mails.  On 
May  2,  1002,  Mr.  Reese,  appellee's  agent  at 
Newark,  Ohio,  received  instructions  by  mail 
to  cancel  the  policy  on  the  Newark  Paper 
Company's  property,  and  the  paper  com- 
pany claimed  the  rijijht  to  the  five  dnvs' 
notice  provided  for  in  the  policy.  Before 
the  expiration  of  the  five  days,  the  property' 
was  burned,  and  the  paper  company  sued 
appellee,  and  recovered  a  judgment  for  $1,- 
636.94,  which  was  afterwards  compromised, 
and  $1,200  paid  by  appellee  in  full  satis- 
faction of  the  judgment.  This  action  was 
brought  to  recover  the  $1,200  and  interest 
from  the  time  of  its  payment.  The  case 
was  tried  before  the  court  without  a  jury, 
and  a  judgment  rendered  in  favor  of  appel- 
lee for  $1,365.  The  appellate  court  for  the 
first  district  affirmed  that  judgment,  and 
granted  a  certificate  of  importance,  upon 
which  the  case  is  brought  to  this  court  for 
review. 

Messrs.  George  H.  Fenrons  and  Fran- 
cis Raymond  Stark,  with  Messrs.  AVest, 
Fckhart,  &  Taylor,  for  appellant: 

The  liability  of  one  who  has  failed  to 
fulfil  his  contract  is  limited  to  such  dam- 
ages as  may  reasonably  be  supposed  to  have 
been  in  the  contemplation  of  both  parties 
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at  tlie  time  the  contract  was  made,  as  the 
probable  result  of  the  breach  of  it. 

Hadley  v.  Baxendale,  9  Exch.  341;  5 
Eng.  Rul.  Cas.  502;  Squire  v.  Western  U. 
Teleg.  Co.  98  Mass.  232,  93  Am.  Dec.  157; 
Western  U.  Teleg.  Co.  v.  Sullivan,  82  Ohio 
St.  14,  91  N.  E.  8G7. 

Damages,  to  be  recoverable,  must  be  the 
direct  and  proximate  result  of  the  alleged 
negligence  or  breach  of  contract.  A  person 
who  has  broken  his  contract  is  liable  for 
only  those  consequences  which  he  might 
reasonably  be  supposed  to  have  foreseen  and 
expected  as  the  probable  result  of  such 
breach. 

McRae  v.  Hill,  126  111.  App.  349;  Daniels 
V.  Ballantine,  23  Ohio  St.  532,  13  Am. 
Rep.  264;  McLane,  S.  &  Co.  v.  Botsford 
Elevator  Co.  136  Mich.  604,  112  Am.  St. 
Rep.  384,  99  N.  W.  875;  Morrison  v.  Davis, 
20  Pa.  171,  57  Am.  Dec.  695;  Denny  v. 
New  York  g.  R.  Co.  13  Gray,  481,  74 
Am.  Dec.  645:  Mempliis  &  C.  R.  Co.  v. 
Reeves,  10  Wall.  176,  19  L.  ed.  909;  Hoad- 
ley  V.  Northern  Transp.  Co.  115  Mass.  304, 
]5  Am.  Rep.  106;  St.  Louis,  I.  M.  &  S.  R. 
Co.  V.  Commercial  Union  Ins.  Co.  139  U.  S. 
223-237,  35  L.  ed.  ]54-:58,  11  Sup.  Ct. 
Rep.  654;  Oilman  v.  Noyes,  57  N.  H. 
627;  13  Cyc.  Law  &  Proc.  p.  27;  2  Parsons, 
Contr.  9th  ed.  297;  Dubuque  Wood  &  Coal 
Asso.  v.  Dubuque,  30  Iowa,  170;  Squire  v. 
Western  U.  Teleg.  Co.  98  Mass.  232,  93 
Am..  Dec.   157. 

A  telegraph  company  is  not  a  common 
carrier,  and  has  no  insurer's  liability. 

Ellis  V.  American  Teleg.  Co.  95  Mass. 
226;  Grinnell  v.  Western  U.  Teleg.  Co.  113 
Mass.  299,  18  Am.  Rep.  485;  Leonard  v. 
New  York  A.  &  B.  Electric  Magnetic  Teleg. 
Co.  41  N.  Y.  544,  1  Am.  Rep.  446;  Breese 
V.  United  States  Teleg.  Co.  48  N.  Y.  132, 
8  Am.  Rep.  526;  New  York  &  W.  Printing 
Teleg.  Co.  v.  Dryburg,  35  Pa.  298,  78  Am. 
Dec.  338. 

The  kind  of  article  and  the  amount 
thereof  which  a  message  directs  to  be  pur- 
chased or  sold  must  appoar  to  have  been 
known  by  the  agent  of  tiic  telegraph  com- 
pany before  the  damages  caused  by  the  rise 
or  fall  of  the  market  on  that  article  can 
be  recovered  from  the  company. 

Beaupre  v.  Pacific  &  A.  Teleg.  Co.  21  Minn. 
155;  Primrose  v.  Western  U.  Teleg.  Co.  154 
U.  S.  1,  38  L.  ed.  883,  14  Sup.  Ct.  Rep. 
1098;  United  States  Teleg.  Co.  v.  Gilder- 
sleeve,  29  Md.  232,  96  Am.  Dec.  519;  Candee 
V.  Western  U.  Teleg.  Co.  34  Wis.  471,  17 
Am.  Rep.  452 ;  Stevenson  ▼.  Montreal  Teleg. 
Co.  16  U.  C.  Q.  B.  530;  Kin<rhorne  v. 
Montreal  Teleg.  Co.  18  I^.  C.  Q.  B.  60; 
Landsberger  v.  Magnetic  Teleg.  Co.  32  Barb. 
530. 
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Messrs.  Bates,   Harding,   Edgerton  A.. 
Bates,   for  appellee: 

Appellant  was  guilty  of  gross  negligence     ' 
in  not  transmitting  and  delivering  the  tel- 
egram, and  for  this  negligence  it  is  liable 
to  appellee. 

Wald  V.  Pittsburg,  C.  C.  &  St.  L.  R.  Co. 
162  111.  545,  35  L.R.A.  356,  63  Am.  St. 
Rep.  332,  44  N.  E.  888;  Joliet  v.  Shufeldt, 
144  111.  403,  18  L.R.A.  750,  36  Am.  St. 
Rep.  453,  32  N.  E.  969 ;  Rock  Falls  v.  Wells, 
65  111.  App.  557;  Houren  v.  Chicago,  M.  & 
St.  P.  R.  Co.  236  111.  620,  20  L.R.A.(N.S.) 
1110,  127  Am.  St.  Rep.  309,  86  N.  E.  611;  3 
Sutherland,  Damages,  3d  ed.  §  970;  2  Sedgw. 
Damages,  8th  ed!  §  891. 

Telegraph  companies  are  responsible  for 
all  direct  damages  which  follow  their  fail- 
ure to  transmit  a  telegram  when  the  tele- 
gram shows  on  its  face  that  it  is  of  busi- 
ness of  importance,  even  though  it  does  not 
disclose  the  extent  of  liability. 

Tyler  v.  Western  U.  Teleg.  Co.  60  111.  421, 
14  Am.  Rep.  38;  Postal  Teleg.  Co.  v.  Lath- 
rop,  131  111.  575,  7  L.R.A.  474,  19  Am. 
St.  Rep.  55,  23  N.  E.  583 ;  Western  U.  Teleg. 
Co.  V.  Harris,  19  III.  App.  347;  United 
States  Teleg.  Co.  v.  Wenger,  55  Pa.  262,  ' 
93  Am.  Dec.  751 ;  Western  U.  Teleg.  Co.  v. 
Griswold,  37  Ohio  St.  301,  41  Am.  Rep. 
500;  Northern  Packing  &  Provision  Co.  v. 
Western  U.  Teleg.  Co.  70  111.  App.  275; 
Garrett  v.  Western  U.  Teleg.  Co.  83  Iowa, 
258,  49  N.  W.  88;  Western  U.  Teleg.  Co. 
V.  Houston  Rice  Mill  Co.  (Tex.  Civ.  App.) 
93  S.  W.  1084;  Wolfskehl  v.  Western  U. 
Teleg.  Co.  46  Hun,  542;  Wallingford  ▼. 
Western  U.  Teleg.  Co.  60  S.  C.  201,  38  8. 
E.  443,  629;  Western  U.  Teleg.  Co.  v.  Shu- 
mate, 2  Tex.  Civ.  App.  429,  21  S.  W.  109; 
Woatorn  l^  Toleg.  Co.  v.  Crawford,  110 
Ala.  460,  20  So.  Ill;  Barker  v.  Western  U. 
Teleg.  Co.  134  W^is.  147,  14  L.R.A. (N.S.) 
533,  126  Am.  St.  Rep.  1017,  114  N.  W.  439; 
Jones,  Teleg.  &  Teleph.  Co.  §  536,  p.  642. 

Farmer,  J.,  delivered  the  opinion  of  the 
court : 

Appellant  contends  (1)  that  its  failure 
to  deliver  the  message  was  not  the  proxi- 
mate cause  of  the  damage  sustained  by  ap- 
pellee; that  the  fire  was  the  proximate 
cause,  and,  although  the  failure  to  trans- 
mit and  deliver  the  message  to  appellee 
prevented  the  cancelation  of  the  policy  be- 
fore the  lire  occurred,  such  failure  is  too 
remote  to  charge  appellant  with  liability 
for  the  loss  appellee  sustained  on  account 
of  the  fire;  (2)  the  breach  of  contract  to 
deliver  the  message  not  being  the  proximate 
cause  of  the  injury,  the  damages  to  be  re- 
covered are  such,  only,  as,  according  to  the 
usual  course  of  things  result  from  the 
breach;    that  the  fire  could  not  have  been 
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foreseen  by  or  in  the  reasonable  contempla- 
tion of  the  parties  to  the  contract  as  a  prob- 
able result  of  the  breach;  (3)  that  the 
damages  not  arising  in  the  usual  and  due  ' 
course  of  things  as  a  probable  result  of  | 
the  failure  to  deliver  tlie  message,  but  out 
of  circumstances  peculiar  to  the  special 
case  they  are  not  recoverable,  unless  the 
special  circumstances  were  known,  or  may 
necessarily  be  supposed  to  have  been  known, 
to  appellant  at  the  time  it  accepted  the 
message. 

In  support  of  the  contention  that  the  fail- 
ure to  deliver  the  message  could  not  in  any 
sense  be  considered  as  the  proximate  cause 
of  the  injury,  appellant  relies  upon  Morrison 
V.  Davis,  20  Pa.  171,  57  Am.  Dec.  095,  Denny 
V.  New  York  C.  R.  Co.  13  Gray,  481,  74 
Am^  Dec.  645,  Hoadley  y.  Northern  Transp. 
Co.  115  Mass.  304,  15  Am.  Rep.  100,  and 
other  cases  from  other  jurisdictions.  The 
Morrison  Case  and  the  Denny  Case  were  re- 
ferred to  and  commented  upon  in  Wald  v. 
Pittsburg,  C.  C.  &  St.  L.  R.  Co.  162  111.  545, 
35  L.R.A.  356,  53  Am.  St.  Rep.  332,  44 
N.  E.  888.  The  rule  announced  in  those 
cases  is  that  where,  on  account  of  the  de- 
lay of  the  carrier  in  transporting  goods 
delivered  to  it,  they  were  destroyed  or  dam- 
aged by  floods  beyond  the  power  of  the 
carrier's  control,  the  proximate  cause  of  the 
injury  is  the  flood,  and  the  carrier  is  not 
liable.  The  rule  announced  by  those  cases 
was  relied  upon  in  this  court  in  the  Wald 
Case.  In  that  case  Wald  bought  a  ticket 
over  the  defendant  company's  railroad  from 
Cincinnati  to  New  York  City,  by  the  limited 
express,  and  checked  his  baggage  for  trans- 
portation on  the  same  train.  The  railroad 
company  negligently  failed  to  put  the  bag- 
gage on  that  train,  but  sent  it  on  a  later 
train,  and  it  was  destroyed  by  the  Johns- 
town flood.  The  limited  express  upon  which 
Wald  rode,  and  which  should  have  carried 
his  baggage,  reached  ifefl^Wttnall^irm^afe 
ty.  This  court  refused  to  follow  the  rule 
announced  in  the  Morrison  and  Denny  Cas- 
es, and  said:  ''A  loss  or  injury  is  due  to 
the  act  of  Grod  when  it  is  occasioned  ex- 
clusively by  natural  causes,  such  as  could 
not  be  prevented  by  human  care,  skill,  and 
foresight;  and  where  property  committed 
to  a  common  carrier  is  broujrht  bv  the  iic"rli- 
gence  of  the  carrier  under  the  operation  of 
natural  causes  that  work  its  destruction,  or 
is  by  the  negligence  of  the  carrier  exposed 
to  such  cause  of  loss,  the  carrier  is  respon- 
sible." The  court  quoted  and  approved  the 
statement  of  the  rule  mnde  by  tlie  supreme 
court  of  Missouri  in  Wolf  v.  American  Exp. 
Co.  43  Mo.  421,  97  Am.  Dec.  406,  in  the 
following  language:  "The  act  of  God  which 
excuses  the  carrier  must  not  only  be  the 
proximate  cause  of  the  loss,  but  the  better 
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opinion  is  that  it  must  be  the  sole  cause; 
and  where  the  loss  is  caused  by  the  act  of 
God,  if  the  negligence  of  the  carrier  mingles 
with  it  as  an  active  and  co-operative  cause, 
he  is  still  responsible."  Many  authorities 
are  cited,  holding  this  to  be  the  rule. 

Appellant  says  the  Wald  Case  dealt  with 
the  rule  as  applicable  to  common  carriers, 
and  that  a  telegraph  company  is  not  a  com- 
mon carrier.  So,  also,  were  the  courts  deal- 
ing with  common  carriers  in  the  Morrison 
Case  and  the  Denny  Case,  cited  by  appellant. 
While  the  weight  of  authority  is  that  tele- 
graph companies  are  not  common  carriers, 
and  therefore  insurers  of  the  correct  and 
prompt  transmission  and  delivery  of  mes- 
sages, it  is  held  that  they  exercise  a  quasi 
public  employment,  with  duties  analogous 
to  those  of  common  carriers  and  are  re- 
quired to  use  a  high  degree  of  care  and 
skill  in  the  correct  and  prompt  transmission 
of  messages.  Tyler  v.  Western  U.  Teleg. 
Co.  60  111.  421,  14  Am.  Rep.  ^8.  The  prin- 
ciple of  the  rule  in  the  Wald  Case  has  been 
applied  by  this  court  in  other  cases  not  in- 
volving common  carriers  and  loss  resulting 
from  the  act  of  God.  Rock  Falls  v.  Wells, 
169  111.  224,  48  N.  E.  440;  Houren  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.  230  111.  620,  20 
L.R.A.tN.S.)  1110,  127  Am.  St.  Rep.  309, 
86  N.  E.  611;  Joliet  v.  Shufeldt,  144  IlL 
403,  18  L.R.A.  750,  36  Am.  St.  Rep.  453, 
32  N.  E.  969. 

In  support  of  the  second  and  third  propo- 
sitions  of  appellant's  defense,  it  relies  chief- 
ly upon  Hadley  v.  Baxendalc,  9  Exch.  341, 
5  Eng.  Rul.  Cas.  502;  but  we  are  of  opinion 
the  facts  of  this  case  bring  it  within  the 
rule  of  Postal  Teleg.  Cable  Co.  v^  Lathrop, 
131  111.  575,  7  L.R.A.  474,  19  Am.  St. 
Rep.  55,  23  N.  E.  583.  The  message  sent 
by  appellee  to  its  agent  related  to  an  im- 
portant business  transaction.  It  disclosed 
the  nature  of  the  business  to  be  the  cancela- 
tion of  insurance  on  paper-mill  property, 
llant's  agent  could  not  have  been  igno- 
rant*^ the  fact  thtit  the  prompt  delivery  of 
the  message  was  an  important  matter.  The 
mere  fact  thtt  the  telegraph  was  resorted 
to,  instead  of  the  mails,  between  points 
in  the  same  state  iio  farther  apart  than 
the  cities  from  which  tyid  to  which  it  was 
sent,  was  sufficient  to  iil.form  the  agent  of 
appellant  that  it  was  in'pbrtant  to  appel- 
lee's rights  that  the  mossagir..  be  delivered 
with  all  reasonable  speed,  and  t^hat  if  this 
was  not  done  it  was  liable  to  resiKH  in  in- 
jury to  appellee.  Appellant  had  all  Vilie  in- 
formation necessary  to  charge  it  with  mP>' 
ages  resulting  directly  from  a  failure  ftp 
deliver  the  message,  and  under  the  rule  an-"^ 
nounced  in  the  cases  in  this  state,  the  ap- 
pellee's loss  is  deemed  to  be  the  direct 
result  of  the  negligence  of  appellant  in  fail- 
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ing  to  transmit  and  deliver  to  the  sendee 
the  message.  That  appellant  was  negligent 
is  conceded;  and  its  counsel  in  their  brief 
assume  that  if  the  appellant  had  performed 
its  duty,  the  message  would  have  been  de- 
livered early  in  the  afternoon  of  the  day 
it  was  sent;  that  the  insurance  would  have 
been  terminated  before  the  fire  occurred; 
and  that  appellee  would  have  sustained  no 
loss  by  reason  of  the  fire. 

Considering  the  loss  of  appellee  as  the  di- 
rect result  of  the  negligence  of  appellant, 
which  we  think  must  be  done,  under  the  de- 
cisions in  this  state,  the  liability  would  be 
the  amount  of  the  loss  sustained  by  appel- 
lee, and  not,  as  contended  by  appellant,  the 
difference  between  the  reasonable  value  of 
carrying  the  risk  for  the  additoinal  number 
of  days  and  the  amount  of  the  unearned  pre- 
mium on  the  policy.  In  the  Lathrop  Case 
the  court  said  (page  686,  131  111.):  "We 
think  the  reasonable  rule,  and  one  well 
sustained  by  authority,  is  that  where  a  mes- 
sage, as  written,  read  in  the  light  of  well- 
known  usage  in  commercial  correspond^ce, 
reasonably  informs  the  operator  that  the 
message  is  one  of  business  importance,  and 
discloses  the  transaction  so  far  as  is  neces- 
sary to  accomplish  the  purpose  for  which  it 
is  sent,  the  company  should  be  held  liable 
for  all  the  direct  damages  resulting  from  a 
negligent  failure  to  transmit  it,  as  written, 
within  a  reasonable  time,  unless  such  negli- 
gence is  in  some  way  excused,"  Hadley  v. 
Baxendale,  supra,  was  relied  upon  by  the 
telegraph  company  in  that  case  as  requiring 
the  application  of  a  different  rule.  In  the 
opinion  of  the  court  in  the  Lathrop  Case  a 
large  number  of  cases  are  cited  and  com- 
mented upon,  and  while  the  decision  is  criti- 
cized and  sought  to  be  distinguished  by  ap- 
pellant, in  our  opinion  we  could  not  adopt 
the  rule  insisted  upon  by  it  without  overrul- 
ing the  Lathrop  Case,  and  we  are  not  con- 
vinced that  we  would  be  justified  in  doing 
this. 

In  our  opinion,  appellant  wns  liable  for 
appellee's  loss,  and  the  judgment  of  the  Ap- 
pellate Court  is  affirmed. 

Judgment  affirmed. 

Petition  for  rehearing  denied  December 
8,  1910. 
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RE    ESTATE    OF    AGNES    J.    STINSON, 

Deceased. 


ANNIE  J.  STROUD  et  al.,  Appts. 
(228  Pa.  476,  77  Atl.  807.) 

Will  —  sifmature  —  end  of  will. 

A  signature  at  the  end  of  testator's  dis- 
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position  of  his  property  complies  with  a 
statute  requiring  signatures  at  the  end  of 
the  will,  and  a  signature  is  therefore  suf- 
ficient, although  the  writing  in  logical  or- 
der proceeds  from  the  first  to  the  third 
page  and  then  back  to  the  second,  so  that 
the  signature  is  upon  the  second  rather 
than  the  third  page. 

(July  1,  1910.) 

A  PPEAL  by  Annie  J.  Stroud  et  al.  from  a 
J\.  decree  of  the  Orphans*  Court  of  Mont- 
gomery County  dismissing  an  appeal  from 
a  decision  of  the  register  of  wills  admitting 
a  testamentary  writing  to  probate.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  Morris  Yeakle  and  James 
Gay  Gordon,  for  appellants: 

The  circumstances  of  the  present  will, 
its  condition,  the  double  manner  of  reading 
its  pages,  and  the  total  absence  of  evidence 
as  to  the  testatrix's  intention  or  the  time 
of  writing  the  third  page,  make  it  impossible 
for  the  court  to  include  the  third  page  of 
the  document  in  the  will,  except  by  exer- 
cising a  mere  arbitrary  guess. 

Baker's  Appeal,  107  Pa.  381,  62  Am.  Rep. 
478. 

The  doctrine  of  "incorporation  by  refer- 
ence" has  no  application  to  the  present 
case. 

Croker  ▼.  Hertford,  4  Moore,  P.  C.  C. 
365;  Smart  v.  Prujean,  6  Ves.  Jr.  661; 
Allen  V.  Maddock,  11  Moore,  P.  C.  C.  427, 
25  Eng.  Rul.  Cas.  439;  Magoohan's  Appeal, 
117  Pa.  238,  2  Am.  St.  Rep.  6tt0,  14  Atl. 


Note,  —  When  will  deemed  to  have  been 
signed  or  subscribed  at  the  end. 

The  early  cases  upon  this  question  are 
dealt  with  in  the  note  to  Sears  v.  Sears, 
17  L.R.A.(N.S.)  353,  and  the  supplemental 
note  thereto,  accompanying  Mader  v.  Apple, 
23  L.R.A.(N.S.)   515. 

But  one  case  has  been  disclosed  which  has 
considered  the  question  since  the  writing 
of  the  latter  note. 

In  Re  De  Hart,  67  Misc.  13,  122  N.  Y. 
Supp.  220,  the  requirement  that  the  will 
shall  be  subscribed  by  the  testator  at  the 
end  was  held  sufficiently  to  be  complied 
with  in  the  case  of  a  holographic  will, 
where  the  testatrix  wrote  her  name  and 
date  in  the  body  of  the  attestation  clause, 
which  immediately  followed,  and  was  a 
part  of  the  same  paragraph  as,  the  clause 
appointing  the  executrix,  thus:  "Tlie 
above  written  instrument  was  subscribed 
by  Mary  A.  De  Hart,  March  10th  .  .  .** 
(the  remainder  of  the  paragraph  being  a 
continuation  of  the  usual  attestation  clause, 
and  followed  by  the  signature  of  the  wit- 
nesses ) . 

As  to  whether  writing  name  in  body  of 
a  will  is  a  sisfnature  thereto,  see  note  to 
Meads  v.  Earle,  29  L.R.A.(N.S.)    63. 

J.  T.  W. 
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816;  Bryan's  Appeal,  177  Conn.  240,  68 
L.R.A.  353,  107  Am.  St.  Rep.  34,  58  Atl. 
748,  1  A.  &  E.  Ann.  Cas.  393. 

"At  the  end  thereof"  means  the  spatial 
physical  end. 

Vernon  v.  Kirk,  30  Pa.  218;  Wincland'.s 
Appeal,  118  Pa.  37,  4  Am.  St.  Rep.  571,  12 
Atl.  301;  Harrison's  Estate,  196  Pa.  570, 
46  Atl.  888;  Knox's  Estate,  131  Pa.  220, 
6  L.R.A.  363,  17  Am.  St.  Rep.  798,  18  Atl. 
1021;  Parslow's  Goods,  5  Notes  of  Cases, 
112;  Ayres  v.  Ayres,  5  Notes  of  Cases,  375; 
Wakeling's  Goods,  1  Notes  of  Cases,  230; 
1  Jarman,  Will,  0th  Am.  ed.  109-111;  1 
Williams  Exrs.  6th  Am,  ed.  105  et  seq. ;  Royk* 
V.  Harris  [lfiD5]  P.  163;  Sweotland  v. 
Svveetland,  4  Swabey  &  T.  6;  Re  O'Neil,  91 
N.  Y.  516;  Re  Conway,  124  N.  Y.  455,  11 
L.R.A.  790,  26  N.  E.  1028;  Sisters  of  Char- 
ity V.  Kelly,  67  N.  Y.  409;  Dennett  v.  Tay- 
lor, 5  Redf.  561;  Re  Andrews,  162  N.  Y. 
1,  48  L.R.A.  062,  76  Am.  St.  Rep.  294,  56  N. 
E.  529;  Irwin  v.  Jacques,*  71  Ohio  St.  395, 
69  L.R.A.  422,  73  N.  E.  683;  Walker's 
Estate,  110  Cal.  387,  30  L.R.A.  460,  52 
Am.  St.  Rep.  104,  42  Pac.  815;  Re  Seaman, 
146  Cal.  455,  106  Am.  St.  Rep.  53,  80  Pac. 
700,  2  A.  &  K  Ann.  Cas.  730. 

Messrs.  Irvin  P.  Knlpe,  Montgomery 
Evans,  and  Nicholas  H.  Larzelere,  for 
appellees: 

The  end  of  the  will  is  not  the  spatial  end, 
rather  than  the  end  or  conclusion  of  the 
actual  writing. 

Heise  v.  Heise,  31  Pa.  246;  Saunders  v. 
Samarreg  Co.  205  Pa.  632,  55  Atl.  763; 
Teed's  Estate,  225  Pa.  633,  133  Am.  St. 
Rep.  896,  74  Atl.  646. 

The  test  is  whether  the  fragments  are 
connected  by  their  internal  sense  by  co- 
herence or  adaptation  of  parts. 

Wikoff's  Appeal,  15  Pa.  281,  53  Am.  Dec. 
697;  Fosselman  v.  Elder,  98  Pa.  159;  Bak- 
er's Appeal,  107  Pa.  381,  52  Am.  Re]).  478; 
Birt's  Goods,  24  L.  T.  N.  S.  142;  Swire's 
Estate,  225  Pa.  188,  73  Atl.  1110. 

Brown,  J.,  delivered  the  opinion  of  the 
court : 

The  requirement  of  the  act  of  April  8, 
1833  (P.  L.  249),  is  that  "every  will  shall 
lie  in  writing,  and  unless  the  person  ninkinj,' 
the  same  shall  be  prevented  by  the  extrem- 
ity of  his  last  sickness,  shall  be  signed  by 
him  at  the  end  thereof.'*  The  question 
raised  on  this  appeal  is  whether  the  paper 
which  was  admitted  to  probate  by  the  recr- 
ister  of  wills  of  Montgomery  county,  as  the 
last  will  and  testament  of  Agnes  J.  Stinson, 
had  been  signed  by  her  at  the  end  thereof. 
On  appeal  to  the  orphans'  court  of  the  coun- 
ty from  the  action  of  the  register,  the  pres- 
ident judge  of  the  orphans'  court  of  Berks 
county,  specially  presiding,  held,  in  a  well- 
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considered  opinion,  that  the  will  had  been  so 
signed.  The  document  admitted  to  probate 
consists  of  a  single  sheet  of  legal  cap  paper, 
folded  in  the  middle  in  the  usual  way  alun^ 
the  short  dimension,  making  four  pages  of 
equal  size.  Tliere  is  no  writing  on  tlie 
fourth  page.  The  writing  in  issue  appears 
upon  the  first,  second,  and  third  pages  of 
the  paper.  The  document  is  holographic, 
and  the  signature  of  Agnes  J.  Stinson  ap- 
pears about  the  middle  of  the  second  page, 
follov/ing  the  usual  in  testimonium  clause, 
and  to  the  left  of  her  signature  are  those 
of  two  subscribing  witnesses. 

The  learned  counsel  who,  in  the  court  be- 
low, represented  the  appellant  from  the  de- 
cree of  the  register,  admitted,  with  char- 
acteristic candor,  that  the  testatrix,  after 
writing  the  first  page,  proeeeilcd  to  the  third, 
then  wrote  last  what  appears  on  the  top  of 
the  second  page,  and,  after  the  completed 
expression  of  her  testamentary  intention, 
signed  her  name.  Application  was  made  to 
the  court  below  for  a  rehearing,  on  the 
ground  that  counsel  had  no  authority,  either 
from  the  appellant  from  the  decree  of  the 
register,  or  from  any  other  contestant  of 
the  will,  to  make  such  admission,  and  on 
this  appeal  it  is  one  of  the  grounds  of  com- 
plaint. No  testimony  of  any  kind  was  of- 
fered as  to  the  order  in  which  the  papfos  of 
the  will  were  written  at  the  time  the  testa- 
trix signed  it.  Both  the  attesting  witnesses 
were  dead,  and  counsel  for  the  present  ap- 
pellants admit  that  the  issue  which  they 
raise  "must  be  determined  wholly  by  an  in- 
spection of  the  alleged  will  itself."  Our 
inspection  of  the  document  has  satisfie'l  us 
that  the  testatrix,  after  having  written  the 
first  page,  skipped  the  second,  proceeded  to 
the  third,  and,  having  reached  the  bnttom 
of  it,  returned  to  the  second,  and,  when  she 
had  completed  the  disposition  of  her  estate, 
at  about  the  middle  of  that  page,  signed  her 
name  there  in  the  presence  of  two  witnesses. 
The  admission  of  counsel,  complained  of  by 
the  appellants,  is  therefore  wholly  eliminat- 
ed from  the  case.  The  question  before  us, 
reduced  to  one  of  great  simplicity,  is  wheth- 
er the  end  of  a  will  is,  as  counsel  for  ap- 
pellants contend,  "the  physical  end  of  the 
writing,  the  point  which  is  spatially  farthest 
removed  from  the  beginning,"  or  is  the 
logical  end  of  the  testator's  disposition  of 
his  property,  wherever  that  end  manifestly 
ap]:ears  on  the  paper. 

A  will  is  the  legal  declaration  of  a  man's 
intention,  which  he  wills  to  be  performed 
after  his  death.  Such  declaration  must,  un- 
der our  wills  act,  be  in  writing  and  signed 
at  the  end  thereof  by  the  testator,  unless 
prevented  by  an  absolute  inability.  His 
written  declaration  is  his  animus  tcstandi. 
When  it  is  fully  expressed,  his  will  is  fin- 
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ished,  and  the  end  of  it  reached.  It  is  there 
that  his  signature  must  appear  as  evidence 
that  it  is  his  will.  What  he  regards  as  the 
end  of  his  will,  and  what  must  manifestly 
be  regarded  as  the  end  of  it,  from  an  in- 
spection and  reading  of  the  writing,  is  the 
end  of  it  under  the  statute,  which  contains 
nothing  about  the  spatial  or  physical  end  of 
it.  The  will  before  us,  admittedly  written 
by  the  testatrix  herself,  bears  upon  its  face 
the  unn^istakable  sequence  which  she  intend- 
ed to  give  to  her  writing.  She  started  on 
the  first  page,  and  when  she  reached  the 
bottom  of  it,  turning  the  paper  over,  skipped 
to  the  third,  and  there  continued  her  writ- 
ing, at  the  top  of  which,  on  the  first  line, 
the  unbroken  disposition  of  'her  property  is 
continued.  When  the  bottom  of  that  page 
was  reached,  she  turned  to  the  second,  and, 
on  the  first  line  of  it,  continued  in  clear 
words  the  clause  relating  to  the  provisions 
on  the  third  page  for  the  Women's  Christian 
Association  of  Norristown.  She  then  pro- 
ceeded to  appoint  her  executors,  and,  having 
done  so,  reached  the  end  of  her  will,  and 
there  signed  her  name.  From  the  begining 
of  the  first  page,  continuing  on  the  third, 
and  ending  on  the  second,  there  is  connect- 
ed internal  sense,  containing  a  clear  expres- 
sion of  testamentary  intention,  and  the  only 
conclusion  to  be  reached  from  an  inspection 
of  the  writing  is  that  the  testatrix  signed 
her  name  at  the  place  which  she  regarded 
as  the  end  of  her  will.  She  signed  her  name 
at  the  end  of  her  written  act,  which  she 
intended  to  be  her  will;  and,  as  it  clearly 
so  appears  from  the  paper  itself,  her  exe- 
cution of  it  is  not  to  be  declared  invalid 
because  she  failed  to  follow  the  sequence  of 
the  pages.  The  sequence  of  her  will  is  un* 
broken  from  the  first  line  on  the  first  page 
to  the  place  where  she  signed  her  name 
on  the  second,  which  was  the  end. 

W^hile  no  one  of  our  cases  where  the  ques- 
tion in  which  the  Gth  section  of  the  act  of 
1833  was  passed  upon  is  precisely  like  the 
one  now  before  us,  Baker's  Appeal,  107  Pa. 
381,  52  Am.  Hep.  478,  is  similar  to  it,  and 
what  was  there  said  is  here  controlling.  In 
that  case  a  will  was  written  on  the  first 
and  third  pages  of  a  sheet  of  paper,  and 
signed  at  the  end  of  the  third  page.  In  a 
devise  to  A.,  written  on  the  third  page, 
numbered  "4th,"  certain  words  describing 
the  property  devised  were  erased,  and  the 
words  "see  next  page"  were  there  interlined. 
On  the  fourth  page  of  the  same  sheet  of  paper 
was  written  an  unsigned  clause,  numbered 
"4th,"  making  a  bequest  to  A.,  and  also  ad- 
ditional bequests  to  other  beneficiaries. 
The  scrivener  who  drew  the  will  testi- 
fied that  the  erasure  and  interlineation  were 
made  by  him  by  testator's  direction,  and 
he  identified  the  writing  on  the  fourth  page 
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as  the  subject  of  the  said  reference  in  the 
will,  and  as  having  been  written  by  him 
at  the  testator's  direction  prior  to  the  sign- 
ing by  the  latter.  In  holding  that  the  writ-  . 
ing  on  the  fourth  page  was  to  be  read 
into  the  will  as  constituting  the  fourth 
clause  thereof,  and  that  the  entire  instru- 
ment, with  said  clause  incorporated  therein, 
should  be  admitted  to  probate  as  the  testa- 
tor's will,  we  said:  "Thus,  the  general 
principle  has  been  clearly  established  that 
a  will  is  to  be  read  in  such  order  of  pages 
or  paragraphs  as  the  testator  manifestly 
intended,  and  the  coherence  and  adaptation 
of  the  parts  clearly  require.  In  writing 
a  mill  upon  the  pages  of  foolscap  paper,  a 
testator  may  or  may  not  conform  to  the 
order  of  the  consecutive  pages  of  the  folio. 
There  is  no  law  which  binds  him  in  this 
respect.  He  may  begin  upon  the  fourth 
page  of  the  folio,  and  conclude  upon  the 
first,  or  he  may  commence  upon  the  first, 
continue  upon  the  third,  and  conclude  upon 
the  second.  In  whatever  order  of  pages  it 
may  be  written,  however,  it  is  to  be  read, 
as  in  Wikoff's  Appeal,  15  Pa.  281,  53  Am. 
Dec.  597,  according  to  their  internal  sense, 
their  coherence  'or  adaptation  of  parts. 
The  order  of  connection,  however,  must 
manifestly  appear  upon  the  face  of  the 
will.  It  cannot  be  established  bv  extrinsic 
proof.  Whilst,  therefore,  the  end  of  the 
writing  in  point  of  space  may  in  most 
cases  be  taken  as  the  end  of  the  disposition, 
it  does  not  follow  that  in  all  cases  the 
signature  must,  of  necessity,  be  there  writ- 
ten, if  it  be  written  at  the  end  of  the 
will  according  to  such  connection  and  ar- 
rangement of  the  pages  or  sheets  as  the 
obviously  inherent  sense  of  the  instrument 
requires." 

To  the  same  effect  is  the. following  from 
what  was  said  by  Mitchell,  Ch.  J.,  in 
Swire's  Estate,  225  Pa.  188,  73  Atl.  1110: 
"The  statute  requires  that  a  will  shall  be 
in  writing,  and  signed  by  the  testator  *at 
the  end  thereof.'  The  end  meant  by  this 
provision  is  the  logical  end  of  the  language 
used,  which  shows  that  the  testamentary 
purpose  has  been  fully  expressed.  The 
position  of  the  signature  with  regard  to 
the  bottom  or  end  of  the  page  is  only 
evidence  on  the  question  whether  the  testa- 
tor has  completed  the  expression  of  his 
intention.  Prima  facie  that  is  the  natural 
place  for  the  signature  to  be  placed  to  show 
the  full  expression  of  the  testator's  wishes, 
and  therefore  is  presumptively  the  right 
place  for  it;  but  it  is  only  evidence,  and 
must  give  way  to  evidence  of  a  different 
intent.  ...  In  the  present  case  the 
connected  sense  of  the  text  is  entirely 
clear,  though  it  does  not  follow  the  usual 
order    of    arrangement.      But    it    does    not 
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deviate  from  it  more  than  many  letters 
written  in  the  style  of  the  present  day, 
where  the  writing  jumps  from  the  first  to 
the  third  page,  and  then  back  to  the  second. 
The  full  substance  of  the  testatrix's  intent 
and  its  expression  are  there,  and  the  signa- 
ture is  at  what  she  intended  and  regarded 
as  the  end  of  her  will.  Where  that  is 
manifest,  the  continuity  of  sense,  and  not 
the  mere  position  on  the  page,  must  de- 
termine the  statutory  'end  thereof,'  as  the 
place  for  the  signature." 

The  requirement  of  the  English  acts  is 
similar  to  that  of  our  act  of  1833,  as  to 
where  a  will  is  to  be  signed.  In  Coomb's 
Goods,  L.  R.  1  Prob.  &  Div.  302,  a  will 
filled  the  first  and  third  pages  of  a  sheet 
of  foolscap  paper,  leaving  no  room  at  the 
bottom  of  the  third  page  for  the  signatures 
of  the  testator  and  the  attesting  witnesses. 
These  were  written  on  the  second  page,  and 
it  was  held  that  the  will  was  duly  executed 
under  Stat.  1  &  16  Vict.,  which  require 
wills  to  be  signed  "at  the  foot  or  end" 
thereof.  In  Wotton's  Goods,  L.  R.  3  Prob. 
&  Div.  159,  a  testatrix  procured  the  form 
of  a  will  lithographed  on  the  first  side  of 
a  sheet  of  foolscap  paper,  and  wrote  her 
will  on  the  second  and  third  pages  of  it, 
ending  near  the  bottom  of  the  third.  The 
fourth  was  blank.  She  signed  her  name 
in  the  presence  of  witnesses  at  the  foot  of 
the  lithographed  form,  on  the  first'  page, 
and  it  was  held  that  the  will  was  signed 
at  the  foot  or  end  thereof,  as  required  by 
the  acts;  Sir  J.  Hannen  saying:  "The 
true  way  to  look  at  the  transaction  seems 
to  be  that,  as  the  will  was  begun  on  the 
second  and  continued  on  the  third  side  of 
the  paper,  these  must  be  taken  to  be  the 
first  and  second  pages  of  the  will,  and  so  we 
are  brought  round  to  what,  under  ordinary 
circumstances,  would  be  called  the  first 
page,  but  which,  upon  these  facts,  must  be 
treated  as  the  last  page  of  the  will,  as  I 
hold  it  was  when  executed." 

It  is  urged  by  the  learned  counsel  for 
appellants  that  their  contention,  that  the 
end  of  a  will  is  the  physical  end  of  the 
writing, — the  point  spatially  farthest  re- 
moved from  the  beginning, — has  been  sus- 
tained by  the  New  York  court  of  appeals 
in  Re  Andrews,  1G2  N.  Y.  1,  48  L.R,A.  662, 
76  Am.  St.  Rep.  294,  66  N.  E.  529.  But 
that  case  dift'ered  in  very  important  partic- 
ulars from  this.  There  the  will  was  writ- 
ten upon  a  printed  blank,  folded  in  the 
middle  so  as  to  make  four  consecutive 
pages,  with  the  attestation  clause  at  the 
top  of  the  second  page.  At  that  point  it 
was  signed  by  the  testator  and  the  sub- 
scribing witnesses,  and  the  first  two  pages 
made  a  complete  will.  The  third  page 
contained  other  and  complete  dispositions  ' 
30  L.R.A.(N.S.) 


of  property,  in  no  manner  connected  Mrith 
wliat  appeared  on  tlie  first  and  second 
pages,  except  that  the  third  page  vrta 
numbered  "2d  page"  and  the  second  pAge 
'*3d  page."  In  addition,  the  will  was  not 
in  the  handwriting  of  the  testatrix,  but 
in  that  of  a  person  to  whom  the  bulk 
of  the  estate  was  given  as  the  residuary 
beneficiary.  The  case  cannot  be  regarded 
as  authority  at  all  for  the  question  now 
before  us,  which  was  properly  disposed  of 
by  the  court  below;  and  its  decree  is 
affirmed,   at    appellants'    costs. 


UNITED   STATES  SUPREME  COURT. 

LING  SU  FAN,  Plff.  in  Err., 

V. 

UNITED    STATES   OF   AMERICA. 

(218  U.  S.  302,  54  L.  ed.  1049,  31  Sup.  Ct. 

Rep.  21.) 

Appeal  —  questions  reviewable  on  writ 
of  error  —  review  of  facts. 

1.  Assignments  of  error  which  challenge 
the  sufficiency  of  the  evidence  to  warrant  a 
conviction  cannot  be  considered  by  the  Fed- 
eral Supreme  Court  on  a  writ  of  error  to 
the  supreme  court  of  the  Pliilippine  Is- 
lands, to  review  a  judj^ment  afiirmins:  such 
conviction,  where  it  is  not  contended  that 
there  was  no  evidence  of  guilt,  since  orIv 
errors  of  law  can  be  considered  upon  a  writ 
of  error. 

Constitutional  law  —  due  process  of 
law  —  prohibiting  exportation  of 
Philippine  coin  —  police  power. 

2.  The  owner  of  Philippine  silver  coin  is 
not  deprived  of  his  property  therein  with- 
out due  process  of  law,  contrary  to  the 
act  of  July  1,  1902,  by  the  prohibition 
aofainFt  the  exportation  of  such  coin  from 
the  Philippine  Islands,  under  penalty  of 
forfeiture  and  fine  or  imprisonment,  which 
is  made  by  Philippine  law  No.  1411,  en- 
acted by  the  Philippine  Commission  in  the 
exercise  of  the  power  under  tlie  act  of 
Congress  of  March  2.  1903  (32  vStat.  at  L, 
952,  chap.  980,  U.  S.  Comp.  Stat.  Supp. 
1909,  p.  893),  §  6,  to  adopt  such  measures 
as  are  deemed  proper,  not  inconsistent  with 
the  organic  act,  to  maintain  the  parity  be- 
tween gold  and  silver  pesos,  but  such  stat- 
ute is  within  the  limits  of  the  police  power. 

(November  14,  1910.) 

} TERROR  to  the  Philippine  Islands  Su- 
j  preme  Court  to  review  a  judgment  of 
the  Court  of  First  Instance  of  the  City 
of  Manila  convicting  defendant  of  export- 
Note.  —  A  search  has  disclosed  no  other 
cases  involving  the  power  to  prevent  ex- 
portation or  importation  of  coin  or  cur- 
rency. 
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ing  Philippine  silver  coins  from  the  Philip- 
pine Islands  in  violation  of  law.    Affirmed. 

The    facts    are    stated    in    the    opinion. 

Mr.  J.  M.  Vale,  with  Messrs.  Marlon 
Bntler  and  Iilonal  D.  Hargls,  for  plain- 
tiff in  error: 

To  justify  the  state  in  interposing  its 
authority  in  behalf  of  the  public,  first, 
it  must  appear  that  the  interests  of  the 
public  generally,  as  distinguished  from 
those  of  a  particular  class,  require  the 
interference;  and  second,  that  the  means 
are  reasonably  necessary  for  the  accom- 
lishment  of  the  purpose,  and  not  unduly 
oppressive  upon  individuals. 

Lawton  v.  Steele,  152  U.  S.  133-143, 
38  L.  ed.   385-391,   14   Sup.  Ct.  Rep.   499. 

The  effect  of '  the  inhibition  to  export 
pesos  from  the  Philippine  Islands  is  to 
legislate  the  difTerence  in  exchange  out  of 
the  pocket  of  the  owner  of  the  pesos,  and 
into  that  of  the  money  broker. 

Chicago,    B.    &    Q.    R.    Co.    v.    Chicago, 

166  U.  S.  235,  41  L.  ed.  984,  17  Sup.  Ct. 
Rep.  581. 

Assistant  Attorney  General  Fowler,  for 
defendant  in  error: 

There  is  nothing  in  the  act  prohibiting 
the  exportation  of  the  silver  pesos  coined 
by  the  Philippine  government,  which  is 
inconsistent  with  any  clause  contained  in 
the  act  of  July  1,  1902,  and  especially  with 
the  due   process  of  law  clause. 

Patterson  v.  The  Eudora,  190  U.  S.  169, 
174,  176,  47  L.  ed.  1002,  1006,  1007,  23 
Sup.  Ct.  Rep.  821 ;  Frisbie  v.  United  States, 

167  U.  S.  100,  165,  39  L.  ed.  657,  658, 
16  Sup.  Ct.  Rep.  586;  United  States  v. 
Holliday,  3  Wall.  407,  18  L.  ed.  182; 
United  States  v.  43  Gallons  of  Whiskey, 
93  U.  S.  188,  23  L.  ed.  846;  Buttfield  v. 
Stranahan,  192  U.  S.  470,  493,  48  L.  ed. 
525,  534,  24  Sup.  Ct.  Rep.  349. 

Mr.  Justice  Ijiirton  delivered  the  opinion 
of  the  court: 

The  plaintiff  in  error  has  been  convicted 
of  the  offense  of  "exporting  from  the  Phil- 
ippine Islands  Philippine  silver  coin,"  in 
violation  of  Philippine  law  No.  1411,  being 
§§  1998  and  1999,  Compiled  Acts  of  the 
Philippine  Commission,  title  3,  chapter  194, 
Sections  1  and  2  of  law  No.  1411  read  as 
follows : 

"Section  1.  The  exportation  from  tlie 
Philippine  Islands  of  Philippine  silver 
coins,  coined  by  authority  of  the  act  of 
Congress  approved  March  fd,  1903  [32  Stat, 
at  L.  952,  chap.  980,  V."B.  Comp.  Stat. 
Supp.  1909,  p.  893],  or  the  bullion  made  by 
melting  or  otherwise  mutilating  such  coins, 
is  hereby  prohibited,  and  any  of  the  afore- 
mentioned silver  coins  or  bullion  which  is 
exported,  or  of  which  the  exportation  is  at- 
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tempted  subsequent  to  the  passage  of  this 
act,  and  contrary  to  its  provisions,  shall  be 
liable  to  forfeiture,  under  due  process  of 
law,  and  one  third  of  the  sum  or  value  of 
the  bullion  so  forfeited  shall  be  payable  to 
the  person  upon  whose  information,  given 
to  the  proper  authorities,  the  seizure  of  the 
money  or  bullion  so  forfeited  is  made,  and 
the  other  two  thirds  shall  be  payable  to  the 
Philippine  government,  and  accrue  to  the 
gold  standard  fund.  Provided,  that  the  pro- 
hibition herein  contained  shall  not  apply 
to  sums  of  P.  25  or  less,  carried  by  pas- 
sengers leaving  the  Philippine  Islands. 

"Section  2.  The  exportation  or  attempt 
to  export  Philippine  silver  coin  or  bullion 
made  from  such  coins  from  the  Philippine 
Islands,  contrary  to  law,  is  hereby  declared 
to  be  a  criminal  offense,  punishable,  in  ad- 
dition to  the  forfeiture  of  the  said  coins  or 
bullion,  as  above  provided,  by  a  fine  not  to 
exceed  P.  10,000,  or  by  imprisonment  for  a 
period  not  to  exceed  one  year,  or  both,  in 
the  discretion  of  the  court." 

We  may  pass  over  the  assignments  of 
error  which  challenge  the  sufficiency  of  the 
evidence  to  warrant  a  conviction,  inasmuch 
as  it  is  not  contended  that  there  was  no 
evidence.  This  is  a  writ  of  error,  and  upon 
such  a  writ  the  error  to  be  considered  must 
be  confined  to  error  of  law. 

The  substantial  question  is  as  to  whether 
a  law  which  prohibits  the  exportation  of 
Philippine  silver  coin  from  the  Philippine 
Islands  is  a  law  which  deprives  the  owner 
of  his  property  in  such  coins  without  due 
process  of  law,  in  violation  of  that  prohi- 
bition of  the  organic  act  of  July  1,  1902, 
which  provides  that  "no  law  shall  be  enact- 
ed in  said  islands  which  shall  deprive  any 
person  of  life,  liberty,  or  property  without 
due  process  of  law."  32  Stat,  at  L.  692, 
chap.  1369.  The  authority  for  the  law  is 
found  in  the  act  of  Congress  of  July  1, 
1902,  §§  76  et  seq.,  32  Stat,  at  L.  691,  710, 
chap.  1309,  U.  S.  Comp.  Stat.  Supp.  1909, 
p.  890,  which  authorizes  the  Philippine  gov- 
ernment to  establish  a  mint  in  the  city  of 
Manila  for  coinage  purposes  and  to  enact 
laws  for  its  operation,  and  for  the  strik- 
ing of  certain  coins.  By  the  later  act  of 
Congress  of  March  2,  1903  (chap.  980,  32 
Stat,  at  L.  952,  U.  S.  Comp.  Stat.  Supp. 
1909,  p.  893),  it  was  provided  that  the  gold 
peso,  consisting  of  12.9  grains  of  gold,  nine 
tenth  fine,  should  be  the  unit  of  value  in 
the  islands.  The  second  section  of  that  act 
provided    as    follows: 

"That  in  addition  to  the  coinage  author- 
ized for  use  in  the  Philippine  Islands  by 
the  act  of  July  first,  nineteen  hundred  and 
two,  entitled,  'An  Act  Temporarily  to  Pro- 
vide for  the  Administration  of  the  Affairs 
of  Civil  Government  in  the  Philippine  Is- 
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lands,  and  for  Other  Purposes/  the  govern-  [ 
ment  of  the  Philippine  Islands  is  authorized 
to  coin  to  an  amount  not  exceeding  seventy- 
five  million  pesos,  for  use  in  said  islands,  a 
silver  coin  of  the  denomination  of  one  pe- 
so, and  of  the  weight  of  four  hundred  and 
sixteen  grains,  and  the  standard  of  said  sil- 
ver coins  shall  be  such  that  of  one  thou- 
sand parts,  by  weight,  nine  hundred  shall 
be  of  pure  metal  and  one  hundred  of  alloy, 
and   the   alloy    shall   be   of   copper." 

Section  6  of  the  same  act  of  March  2, 
1903,  provided: 

"That  the  coinage  authorized  by  this  act 
shall  be  subject  to  the  conditions  and  limi- 
tations of  the  provisions  of  the  act  of  July 
first,  nineteen  hundred  and  two,  entitled, 
*An  Act  Temporarily  to  Provide  for  the  Ad- 
ministration of  the  Affairs  of  Civil  Govern- 
ment in  the-  Philippine  Islands,  and  for 
Other  Purposes,'  except  as  herein  otherwise 
provided ;  and  the  government  of  the  Philip- 
pine Islands  may  adopt  such  measures  as 
it  may  deem  proper,  not  inconsistent  with 
said  act  of  July  first,  nineteen  hundred  and 
two,  to  maintain  the  value  of  the  silver 
Philippine  peso  at  the  rate  of  one  gold 
peso." 

In  a  subsequent  part  of  the  same  section, 
the  issuance  of  certificates  of  indebtedness, 
bearing  interest,  was  authorized  as  a  spe- 
cific measure  for  maintaining  the  parity  be- 
tween   the   silver   and   gold   peso. 

The  law  of  the  Philippine  Commission, 
above  set  out,  under  which  the  conviction 
of  Ifhe  plaintiff  in  error  was  secured,  must 
rest  upon  the  provision  of  §  6,  above  set 
out,  as  a  means  of  maintaining  "the  value 
of  the  silver  peso  at  the  rate  of  one  gold 
peso."  Passing  by  any  consideration  of  the 
wisdom  of  such  a  law  prohibiting  the  ex- 
portation of  the  Philippine  Islands  silver 
pesos  as  not  relevant  to  the  question  of 
power,  a  substantial  reason  for  such  a  law 
is  indicated  by  the  fact  that  the  bullion 
value  of  such  coin  in  Hong  Kong  was  some 
9  per  cent  greater  than  its  face  vahie. 
The  law  was  therefore  adapted  to  keep  the 
silver  pesos  in  circulation  as  a  medium  of 
exchange  in  the  islands  and  at  a  parity 
with  the  gold  peso  of  Philippine  mintage. 

The  power  to  "coin  money  and  regulate 
the  vahie  thereof,  and  of  foreign  coin,"  is  a 
prerogative  of  sovereignty  and  a  power  ex- 
clusively vested  in  the  Consrress  of  the 
United  States.  The  power  which  the  gov- 
ernment of  the  Philippine  Islands  has  in 
respect  to  a  local  coinage  is. derived  from 
the  exprees  act  of  Congress.  Along  with 
the  power  to  strike  gold  and  silver  pesos  foi 
local  circulation  in  the  islands  was  granted 
the  power  to  provide  such  measures  as  tliat 
government  should  "deem  proper,"  not  in- 
consistent with  the  organic  law  of  July  1,  * 
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1902,  necessary  to  maintain  the  parity  be- 
tween the  gold  and  silver  pesos.  Although 
the  Philippine  act  cannot,  therefore,  be  said 
to  overstep  the  wide  legislative  discretion 
in  respect  of  measures  to  preserve  a  parity 
between  the  gold  and  silver  pesos,  yet  it  is 
said  that  if  the  particular  measure  resort- 
ed to  be  one  which  operates  to  deprive  the 
owner  of  silver  pesos  of  the  difference  be- 
tween their  bullion  and  coin  value,  he  lias 
had  his  property  taken  from  him  without 
compensation,  and,  in  its  wider  sense,  with- 
out that  due  process  of  law  guaranteed  by 
the   fundamental    act   of   July,    1902. 

Conceding  the  title  of  the  owner  of  such 
coins,  yet  there  is  attached  to  such  owner- 
ship those  lim.itations  which  public  policy 
may  require  by  reason  of  their  quality  as 
a  legal  tender  and  as  a  medium  of  ex- 
change. These  limitations  are  due  to  the 
fact  that  public  law  gives  to  such  coinage 
a  value  which  does  not  attach  as  a  mere 
consequence  of  intrinsic  value.  Their  qual- 
ity as  a  legal  tender  is  an  attribute  of  law 
aside  from  their  bullion  value.  They  bear, 
therefore,  .the  impress  of  sovereign  power 
which  fixes  value  and  authorizes  their  use 
in  exchange.  As  an  incident,  government 
may  punish  defacement  and  mutilation,  and 
constitute  any  such  act,  when  fraudulently 
done,  a  jnisdemeanor.  Rev.  Stat.  §§  5189, 
5459,  U.  S.  Comp.  Stat.  1901,  pp.  3484, 
3684. 

However  unwise  a  law  may  be,  aimed  at 
the  exportation  of  such  coins,  in  the  face 
of  the  axioms  against  obstructing  the  free 
fiow  of  commerce,  there  can  be  no  serious 
doubt  but  that  the  power  to  coin  money  in- 
cludes the  power  to  prevent  its  outflow 
from  the  country  of  its  origin.  To  justify 
the  exercise  of  such  power  it  is  only  neces- 
sary that  it  shall  appear  that  the  means  are 
reasonably  adapted  to  conserve  the  general 
public  interest,  and  are  not  an  arbitrary 
interference  with  private  rights  of  contract 
or  property.  The  law  here  in  question  is 
plainly  within  the  limits  of  the  police  pow- 
er, and  not  an  arbitrary  or  unreasonable  in- 
terference with  private  rights.  If  a  local 
coinage  was  demanded  by  the  general  in- 
terest of  the  Philippine  Islands,  legislation 
reasonably  adequate  to  maintain  such  coin- 
age at  home  as  a  medium  of  exchange  is 
not  a  violation  of  private  righ|;,  forbidden 
by  the  organic  law.  Obviously,  if  the  Phil- 
ippine government  had  power  to  prohibit 
the  exportation  or  melting  of  Philippine  sil- 
ver pesos,  it  had  the  power  to  make  the  vio- 
lation of  tlie  prohibition  a  misdemeanor. 
The  proceedings  for  the  enforcement  of  the 
law  included  the  ordinary  process  in  crim- 
inal cases  lawful  in  the  islands,  and  not 
forbidden   bv   the  act   of  Julv,    1902. 

Judgment    affirmed. 
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DELIA  MOFFJTT  et  al.,  Plffs.  in  Err., 

V. 

M.  J.  KELLY,  County  Treasurer. 

(218  U.  S.  400,  64  L.  ed.  1080,  31  Sup.  Ct. 

Rep.  79.) 

Constitationlil    law    —    impairing    con- 
tract obligations  —  inheritance  tax. 

1.  The  enactment  of  a  state  statute  sub- 
jecting to  an  inheritance  tax  the  rights  of 
a  surviving  wife  in  the  community  property 
does  not  violate  the  contract  clause  of  the 
Federal  Constitution,  even  if  such  rights, 
as  they  existed  when  the  marriage  was 
celebrated,  are  contractual,  so  that  they 
may  not  be  essentially  changed  or  modified 
by  subsequent  legislation  without  impair- 
ing contract  obligations. 

Error  to  state  court  —  scope  of  review  — 
statutory  construction. 

2.  Whether  or  not  the  rights  of  a  sur- 
viving wife  in  the  community  property  as 
they .  existed  when  the  marriage  was  cele- 
brated were  correctly  subjected  to  a  state 
inheritance  tax  law  subsequently  enacted 
cannot  be  reviewed  by  the  Federal  Snprenie 
Court  when  determining,  on  writ  of  error 
to  a  state  court,  the  validity  of  such  stat- 
ute under  the  contract  clause  of  the  Fed- 
eral Constitution. 

Same  —  question   of  local   law. 

3.  The  nature  and  character  of  the  rights 
of  the  surviving  wife  in  the  community  prop- 
erty are  peculiarly  local  qnostions,  not  open 
to  review  by  the  Federal  Supreme  Court 
when  determining,  on  a  writ  of  error  to  a 
state  court,  whether  the  imposition  of  an  in- 
heritance tax  under  the  state  laws  denies 
to  the  wife  the  equal  protection  of  the  laws. 

(November  28,  1910.) 

fpRROR  to  the  California  Supreme  Court 
J  to  review  a  judgment  affirming  a  judg- 
ment of  the  Superior  Court  for  Alameda 
County  subjecting  the  rights  of  a  surviving 
wife  in  the  community  property  to  an  in- 
heritance tax.     Affirmed. 

Statement  by  Mr.  Justice  WliJte: 
James  Moffitt  was  married  in  California 
in  the  3'ear  1863,  and  there  resided  with  his 
wife  until  his  death,  on  October  25,  1006. 
He  left  a  large  amount  of  property,  all  of 
which  formed  part  of  the  community  which 
existed  between  himself  and  his  wife.  By  a 
will,  duly  admitted  to  probate,  Moffitt  dis- 
posed of  all  his  estate  to  his  wife  and  chil- 

Note.  ^  For  a  discussion  of  the  ques- 
tion of  the  liability  of  community  property 
to  succession  tax.  see  note  appended  to  the 
California  supreme  court's  opinion  in  this 
case,  20  L.R.A.(N.S.)  208,  affirmed  by  the 
above  decision. 

As  to  succession  tax  on  dower  and  cur- 
tesy, statutory  hon-estpfid  or  allowance,  see 
the  note  to  Re  Kennedy,  29  L.R.A.(N.S.) 
428. 
30  L.R.A.(N.S.) 


dren  in  the  same  proportions  as  if  he  had 
(lied    intestate. 

The  probate  court  held  that  "the  inter- 
est of  the  widow  in  the  community  prop- 
erty of  herself  and  her  deceased  husband" 
was  subject  to  be  taxed  under  a  law  of 
California  of  1905,  which  taxed  all  proper- 
ty passing  by  will  or  in  case  of  intestacy 
from  any  person  who  may  die  seised  or  pos- 
sessed of  the  same.  A  tax  of  $20,684.57 
was  thereupon  assessed  as  against  Mrs. 
.Moffitt's  one-half  iuterest  in  the  estate,  and 
an  order  was  entered  directing  payment  of 
the  tax  by  the  executors.  An  appeal  was 
taken  to  the  supreme  court  of  California. 
The  single  question  presented  by  the  appeal, 
as  stated  in  the  opinion  of  the  supreme 
court,  was  "whether  the  surviving  wife's 
share  of  the  community  property  is  sub- 
ject to  this  inheritance  tax."  The  question 
was  answered  in  the  affirmative.  In  an 
opinion  denying  an  application  for  a  rehear- 
ing, the  court  also  adversely  disposed  of 
the  contention  that  the  enforcement  of  the 
tax  would  violate  the  contract  clause  or  the 
equal  protection  and  due  process  clauses  of 
the  Constitution  of  the  United  States; 
153  Cal.  359,  20  L.R.A.(N.S.)  207,  95  Pac. 
C53,  1025.  The  case  was  then  brought  to 
this  court. 

Mr.  Warren  Olney,  for  plaintiffs  in 
error : 

Community  property  does  not  belong 
solely  to  the  husband. 

Warburton  v.  White,  170  U.  S.  484.  44 
L.  ed.  555,  20  Sup.  Ct.  Rep.  404;  Ballinger, 
Community  Property,  §§  10,  11,  10-18,  74, 
87;  Panaud  v.  Jones,  1  Cal.  488;  Dye  v. 
YisQ,  11  Cal.  169;  Beard  v.  Knox,  5  CaL 
252,  63  Am.  Dec.  125;  Meyer  v.  Kinzer, 
12  Cal  247,  73  Am.  Dec. '638;  Scott  v. 
Ward,  13  Cal.  469;  Guice  v.  Lawrence,  2 
La.  Ann.  226;  Dixon  v.  Dixon,  4  La.  188, 
23  Am.  Dec.  478;  Ord  v.  de  la  Guerra,  18 
Cal.  67;  Payne  v.  Payne.  18  Cal.  291;  Hart 
V.  Robertson,  21  Cal.  346;  Fuller  v.  Fergu- 
son, 26  Cal.  546;  Godey  v.  Godey,  39  Cal. 
157;  Broad  v.  Broad,  40  Cal.  493;  Broad  v. 
Murray,  44  Cal.  228;  Galland  v.  Galland, 
38  Cal.  265. 

The  right  of  wife  to  community  property 
is  a  vested  right,  which  cannot  be  disestab- 
lished by  legislation. 

Re  Chavez,  80  C.  C.  A.  451,  149  Fed. 
73;  Dixon  v.  Dixon,  supra;  Marshal's  Suc- 
cession, 118  La.  212,  42  So.  778;  Re  Wil- 
merding,  117  Cal.  282,  40  Pac.  181;  Re 
Stanford,  126  Cal.  112,  45  L.R.A.  788,  58 
Pac.  462:  United  States  v.  Perkins,  163 
U.  S.  625,  41  L.  ed.  2S7.  16  Sup.  Ct.  Ren. 
1073;  McKay,  Community  Property,  §§  604, 
515,   517. 

Messrs.  Robert  A.  Waring  and  Snook 


1180 


UNITED  STATES  SUPREME  COi:RT. 


Nov., 


&  Church,  with  Mr.  U.  S.  Webb,  Attor- 
ney General,  for  defendant  in  error; 

During  coverture  a  wife's  community  in- 
terest is  not  a  vested  interest,  and  therefore, 
upon  the  death  of  the  husband,  is  subject 
to  the  collateral  inheritance  tax. 

Spreckels  v.  Spreckels,  116  Cal.  346,  36 
L.R.A.  497,  58  Am.  St.  Rep.  170,  48  Pac. 
228;  Fallbrook  Irrig.  Dist.  v.  Abila,  106 
Cal.  362,  39  Pac.  794;  Packard  v.  Arel- 
lanes,  17  Cal.  539;  Van  Maren  v.  Johnson, 
15  Cal.  311 ;  Boyer's  Succession,  36  La. 
Ann.  506;  Ballinger,  Community  Property, 
pp.  29,  36,  328;  Pannud  v.  Jones,  1  Cal. 
515;  Re  Burdick,  112  Cal.  393,  44  Pac. 
734;  Sharp  v.  Loupe,  120  Cal.  92,  52  Pac. 
134,  586;  Cunlia  v.  Hughes,  122  Cal.  112, 
68  Am.  St.  Rep.  27,  54  Pac.  535.  A  wife 
takes  her  interest  in  community  property 
by  succession,  or  as  an  heir.  Van  Maren 
V.  Johnson,  supra;  Greiner  v.  Greiner,  58 
Cal.  119;  Fallbrook  Irrig.  Dist.  v.  Abila; 
Re  Burdick;  Packard  v.  Arellanes,  supra; 
Sharp  V.  Loupe,  120  Cal.  93,  52  Pac.  134, 
586;  Spreckels  v.  Spreckels,  116  Cal.  342, 
36  L.R.A.  497,  58  Am.  St.  Rep.  170,  48 
Pac.  228;  Scott  v.  McXeal,  154  U.  S.  49, 
38    L.    ed.    902,    14    Sup.    Ct.    Rep.    1108. 

Mr.  Justice  White,  delivered  the  opinion 
of  the  court: 

While  the  plaintiffs  in  error  rely  on  both 
the  contract  clause  and  the  equal  protection 
clause  of  the  Constitution,  the  latter  con- 
tention is  in  substance  but  an  incident,  and 
the  former  is  the  fundamental  proposition 
counted  on  to  procure  a  reversal.  We  come, 
howevel",  separately  to  consider  the  two  con- 
tentions. 

1.  The  alleged  violation  of  the  contract 
clause. — Considered  merely  subjectively,  the 
contention  is  that  the  rights  vested  in  the 
wife  as  a  partner  in  the  community  exist- 
ing by  virtue  of  the  constitution  and  laws 
of  the  state  of  California  governing  at  the 
time  of  the  marriage  were  contractual 
rights  of  such  a  character  that  they  could 
not  be  essentially  changed  or  modified  by 
subsequent  legislation  without  impairing 
the  obligations  of  the  contract,  and  thereby 
violating  the  Constitution  of  the  United 
States.  But  even  although  this  theoretical 
proposition  be  fully  conceded,  for  the  sake 
of  the  argument,  it  is  apparent  that  it  is 
here  a  mere  abstraction,  and  is  therefore 
irrelevant  to  the  case  to  be  decided.  We 
say  this  because  there  is  no  assertion  of 
the  giving  effect  to  any  law  enacted  subse- 
quent to  the  contracting  of  the  marriage 
which  purports  to  essentially  modify  the 
rights  of  the  wife  in  and  to  the  community, 
as  those  rights  existed  at  the  time  the  mar. 
riage  was  celebrated.  This  is  so  because 
the  state  law  the  enforcement  of  which  it 
is  asserted  will  impair  the  obligation  of 
30  L.R.A.(N.S.) 


the  contract  is  merely  a  law  imposing  a 
tax.  It  is  evident,  therefore,  when  the 
contention  is  concretely  considered,  it  in- 
volves but  a  single  proposition;  that  is, 
that  the  state  of  California  could  not,  with- 
out violating  the  Constitution  of  the  United 
States,  impose  a  tax  on  the  share  of  the 
wife  in  the  community  property  on  the  oc- 
casion of  the  cessation  by  the  death  of  the 
husband  of  his  dominion  and  control  over 
the  common  property,  and  the  consequent 
complete  vesting  in  enjoyment  of  such  share 
in  the  wife.  But,  in  every  conceivable  as- 
pect, this  proposition  must  rest  upon  one  or 
both  of  two  theories:  either  that  the  nature 
and  character  of  the  right  or  interest  were 
such  that  the  state  could  not  tax  it  without 
violating  the  Constitution  of  the  United 
States,  or  that,  if  it  could  be  generically 
taxed  without  violating  that  instrument, 
for  some  particular  reason  the  otherwise 
valid  state  power  of  taxation  could  not  be 
exerted  without  violating  the  Constitution 
of  the  United  States.  The  first  conception 
is  at  once  disposed  of  by  saying  that  it  is 
elementarv  that  the  Constitution  of  the 
United  States  does  not,  generally  speaking, 
control  the  power  of  the  states  to  select  and 
classify  subjects  of  taxation,  and  hence, 
even  although  the  wife's  right  in  the  com- 
munity property  was  a  vested  right  which 
could  not  be  impaired  by  subsequent  legis- 
lation, it  was  nevertheless  within  the  power 
of  the  state,  without  violating  the  Consti- 
tution of  the  United  States,  in  selecting  ob- 
jects of  taxation,  to  select  the  vesting  in 
complete  possession  and  enjoyment  by  wives 
of  their  shares  in  community  property,  con- 
sequent upon  the  death  of  their  husbands, 
and  the  resulting  cessation  of  their  power 
to  control  the  same  and  enjoy  the  fruits 
thereof.  And  this  also  disposes  of  the  sec- 
ond conception,  since,  if  the  state  had  the 
power,  so  far  as  the  Constitution  of  the 
United  States  was  concerned,  to  select  the 
vesting  of  such  right  to  possession  and  en- 
joyment as  a  subject  of  taxation,  clearly 
the  mere  fact  that  the  wife  had  a  pre-ex- 
isting right  to  the  property  created  no  ex- 
emption from  taxation  if  the  selection  for 
taxation  would  be  otherwise  legal.  It  fol- 
lows, therefore,  that  the  mere  statement  of 
the  contention  demonstrates  the  mistaken 
conception  upon  which,  in  the  nature  of 
things,  it  rests. 

It  is  said,  however,  that  the  reasoning 
just  stated,  while  it  may  l)e  abstractly 
sound,  is  here  inapplicable,  because  the 
thing  complained  of  in  this  cnse  is  that  the 
state  of  California  has  imposed  an  inherit- 
ance tax  upon  the  share  of  the  wife  in  the 
communitv,  and  thereby  taxed  her  as  an 
heir  to  her  husband,  when,  if  thn  Inws  ex- 
isting at  the  time  of  the  celebration  of  the 
marriage  be  properly  construed,  and  be  held 
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to  be  contractual,  she  took  her  share  of  the 
property  on  her  husband's  death,  not  as  an 
heir  to  property  of  which  he  was  the  owner, 
but  by  virtue  of  a  riglit  of  ownership  vest- 
ed in  her  prior  to  the  death  of  the  husband, 
although  the  right  to  possess  and  enjoy 
such  property  was  deferred,  and  arose  only 
on  his  death.  But,  for  the  purpose  of  en- 
forcing the  Constitution  of  the  United 
States,  we  are  not  concerned  with  the  mere 
designation  affixed  to  the  tax  which  the 
court  below  upheld,  or  whether  the  thing 
or  subject  taxed  may  or  may  not  have  been 
mistakenly  brought  within  the  state  taxing 
law.  We  say  so  because,  in  determining 
whether  the  imposition  of  the  tax  com- 
plained of  violated  the  Constitution  of  the 
United  States,  we  are  solely  confined  to  con- 
sidering whether  the  state  had  the  lawful 
power,  without  violating  the  Constitution  o| 
the  United  States,  to  levy  a  tax  upon  the 
subject  or  thing  taxed.  This  being  true,  as 
it  clearly  results  from  what  we  have  said 
that  the  vesting  of  the  wife's  right  of  pos- 
session and  enjoyment,  arising  upon  the 
death  of  her  husband,  was  subject  to  be 
taxed  by  the  state,  so  far  as  the  Constitu- 
tion of  the  United  States  was  concerned,  it 
follows  that  whether  the  tax  imposed  was 
designated  or  levied  as  an  inheritance  tax 
or  any  other  is  a  matter  with  which  we 
have  no  concern.  To  make  this,  if  possible, 
clearer  by  an  illustration,  we  say  that  our 
view  just  expressed  as  to  the  operation  and 
effect  of  the  Constitution  of  the  United 
States  upon  the  tax  in  question  would  not 
be  in  the  sliglitest  degree  changed,  although 
it  were  to  be  hypothetically  conceded  that, 
on  an  analysis  of  the  Constitution  and  laws 
of  California  concerning  the  community  be- 
tween husband  and  wife,  in  force  at  the 
time  of  the  marriage  of  the  Moffitts,  we 
should  conclude  that  the  nature  and  charac- 
ter of  the  rights  of  the  wife  in  the  commu- 
nity property,  if  correctly  interpreted,  were 
such  that,  on  the  death  of  the  husband,  the 
share  coming  to  the  wife  would  not  be 
liable  to  taxation  under  a  taxing  law  like 
the  one  under  consideration.  This  would 
be  the  case,  because,  as  there  was  state 
power  to  tax,  so  far  as  the  Constitution  of 
the  United  States  was  concerned,  the  ques- 
tion whether  or  not  the  wife's  interest  un- 
der the  circumstances  was  correctlv  sub- 
jected  to  the  tax  was  a  purely  state  ques- 
tion, not  involving  any  violation  of  the 
Constitution  of  the  United  States,  and 
which  therefore  we  have  no  right  to  review. 
The  controlling  effect  of  the  reasoning 
which  we  have  just  stated  was  pointed  out, 
and  the  mistaken  conception  upon  which 
the  contentions  of  the  plaintiffs  in  error 
rest  was  indicated,  in  Castillo  v.  McCon- 
nico,  168  U.  S.  674,  683,  42  L.  ed.  622, 
626,  18  Sup.  Ct.  Rep.  229. 
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2.  The  contention  pressed  in  argument  as 
to  the  equal  protection  of  the  law'  clause 
substantially  denies  the  right  of  the  state 
to  impose  any  tax  on  the  share  of  the 
wife  in  the  community  property,  resulting 
from  the  termination  of  the  community  by 
the  death  of  the  husband,  or  in  substance 
assumes  that  we  have  the  right  to  review 
the  action  of  the  state  court  in  deciding 
that  the  tax  law  which  it  enforced  was  ap- 
plicable. We  say  this  because  the  entire  ar- 
gument proceeds  upon  the  contention  that, 
as  the  share  of  the  wife  in  the  community 
property  was  a  vested  interest  during  the 
life  of  the  husband,  it  could  not,  on  the 
death  of  the  husband,  be  taxed  differently 
from  any  other  property, — viz.,  according  to 
value, — ^without  violating  the  Constitution 
of  California,  and  creating  an  inequality  re- 
pugnant to  the  Constitution  of  the  United 
States.  But  this  merely  rests  upon  the 
mistaken  conception  previously  disposed  of, 
since  the  nature  and  character  of  the  right 
of  the  wife  in  the  community  for  the  pur- 
pose of  taxation  was  peculiarly  a  local 
question,  which  we  have  no  power  to  review. 

Affirmed. 


IOWA  SUPREME  COURT. 

GEORGE  JENKINS 

V. 

HAWKEYE  COMMERCIAL  MEN'S  ASSO- 
CIATION, Appt. 

(—  Iowa,  — ,  124  N.  W.  199.) 

Pleading  —  amendment  —  consent. 

1.  In  the  absence  of  an  answer,  a  petition 
may  be  amended  without  leave. 

Venne  —  transfer  — •  action  for  Insur- 
ance. 

2.  Where,  by  a  statute,  an  action  upon 
an  insurance  policy  is  maintainable  in  the 
county  where  the  loss  occurred,  the  insurer 

Note.  —  May  death  or  injury  from  «ub- 
stance  taken  internally  he  deemed  to 
have  been  caused  by  external  means. 

The  principal  governing  the  decision  in 
the  above  case,  that  death  or  bodily  injury 
accidentally  occasioned  by  a  substance  taken 
internally  is  caused  by  external  means,  is 
well  established,  as  but  one  case  (as  will 
hereafter  appear)  can  be  found  which  in 
any  manner  questions  this  proposition.  In 
view  of  this  unanimity  of  opinion,  it  is  suf- 
ficient merely  to  cite  the  cases  enunciating 
this  rule  of  law,  showing  parenthetically  the 
means  of  the  death  or  bodily  injury  giving 
rise  to  the  actions.  Bay  less  v.  Travellers* 
Ins.  Co.  14  Blatchf.  143,  Fed.  Cas.  No.  1,138 
(taking  largrer  dose  of  opium  than  pre- 
scribed); Miller  v.  Fidelity  &  C.  Co.  97 
Fed.  830  ("swallowing  certain  hard,  point- 
ed, and  resistant  substances  of  food") ; 
Fidelity  &  C.  Co.  v.  Loewenstein,  46  L.R.A. 
450,  38  C.  C.  A.  29,  97  Fed.  17  (uncon- 
sciously and  unintentionally  inhaling  il- 
luminating  gas   while   asleep) ;    Healey   v. 


1182 


IOWA  SUPREME  COURT. 


Jan.| 


has  no  right  to  a  transfer  of  the  cause  to 
the  ccAinty  where  its  principal  office  is  lo 
cated,  although  the  action  might  have  hee«i 
brought  there  in  the  first  instance. 

Insurance  —  accident  —  external  means 
—  blood  poisoning. 

3.  Death  from  blood  poisoning  due  to  per- 
foration of  the  rectum  by  a  bone,  pre- 
sumably swallowed  with  food,  is  caused  by 
external,  violent,  and  accidental  means, 
within  the  meaning  of  those  terms  in  an  in- 
surance policy. 

Appeal  —  Immaterial  error  —  pleadings. 

4.  Erroneous  rulings  on  the  pleadings 
will  not  require  reversal  where,  on  the 
merits,  judgment  was  entered  for  the  right 
party. 


Same  —  notice  —  sufficiency. 

5.  A  requirement  of  an  accident  insuF' 
ance  policy  that  claimant  must  give  afiirnia- 
tive  proof  in  writing  of  the  death,  and  of 
its  being  the  proximate  result  of  external 
and  accidental  means,  is  satisfied  if  the 
beneficiary  makes  a  prima  facie  showing 
that  the  death  had  occurred,  and  had  re- 
sulted from  the  causes  stated. 

(January  11,  1910.) 

APPEAL  by  defendant  from  a  decree  of 
the  District  Court  for  Dubuque  County 
in  plaintitT's  favor  in  a  suit  to  require  de- 
fendant to  levy  certain  assessments,  and 
to  pay  the  amount  thereof  on  a  certain 
benefit  certificate.     Affirmed. 


Mutual  Acci.  Asso.  133  111.  550,  9  L.R.A. 
371,  23  Am.  St.  Rep.  637,  25  N.  E.  52,  re- 
versing 35  III.  App.  17  (accidentally  drink- 
ing "poison") ;  Metropolitan  Acci.  Asso.  v. 
Froiland,  101  111.  30,  52  Am.  St.  Rep.  359. 
43  N.  E.  766,  affirming  59  111.  App.  522 
(taking  chloral);  Mutual  Acci.  Asso.  v. 
Tuggle,  39  111.  App.  509,  reversed  on  other 
grounds  in  138  111.  428,  28  N.  E.  3000 
(overdose  of  laudanum)  ;  Travelers'  Ins. 
Co.  v.  Dunlap,  59  111.  App.  515,  affirmed  in 
160  111.  642,  62  Am.  St.  Rep.  355,  43  N.  E. 
765  (taking  carbolic  acid) ;  Carnes  v.  Iowa 
State  Traveling  Men's  Asso.  106  Iowa,  281, 
68  Am.  St.  Rep.  306,  76  N.  W.  673  (over- 
dose of  morphine)  ;  American  Acci.  Co.  v. 
Reigart,  94  Ky.  547,  21  L.R.A.  651,  42  Am. 
St.  Rep.  374,  23  S.  W.  191  (food  passing 
into  windpipe  in  attempt  to  swallow  it)  ; 
Gardner  v.  United  Surety  Co.  110  Minn. 
291,  26  L.R.A. (N.S.)  1004,  125  N.  W.  204 
(injection  by  physician  of  antitetanus  serum 
into  the  assured's  arm)  ;  Dezell  v.  Fidelity 
ft  C.  Co.  176  Mo.  253,  75  S.  W.  1102  (over- 
dose of  morphine)  ;  Renn  v.  Supreme  Lodge, 
K.  P.  83  Mo.  App.  442  (overdose  of  mor- 
phine);  Paul  V.  Iravelers'  Ins.  Co.  112  N. 
Y.  472,  3  L.R.A.  443,  8  Am.  St.  Rep.  758, 
20  N.  E.  347,  affirming  45  Hun,  313,  10  N. 
y.  S.  R.  306  (inhalation  of  gas  while 
asleep) ;  Menneiley  v.  Employer's  Liability 
Assur.  Corp.  148  k  Y.  596,  31  L.R.A.  680, 
61  Am.  St.  Rep.  736,  43  N.  E.  54,  reversing 
72  Hun,  477,  25  N.  Y.  Supp.  230  (''acci- 
dentally and  involuntarily  breathing"  il- 
luminating gas  while  asleep)  ;  Bailey  v. 
Interstate  Casualty  Co.  8  App.  Div.  127, 
40  N.  Y.  Supp.  513,  affirmed  without  opin- 
ion in  158  N.  Y.  723,  53  N.  E.  1123  (in- 
jection of  morphine  into  his  leg  by  as- 
sured himself,  a  physician)  ;  Pickett  v.  Pa- 
cific Mut.  L.  Ins.  Co.  144  Pa.  79,  13  L.R.A. 
661,  27  Am.  St.  Rep.  618,  22  Atl.  871  (in- 
halation of  deadly  gas  in  a  well  into  which 
the  assured  descended). 

Upon  the  same  principle,  in  Driskell  v. 
United  States  Health  &  Acci.  Ins.  Co.  117 
Mo.  App.  302,  93  S.  W.  880,  the  court  de- 
clared that  the  death  of  the  assured,  result- 
ing from  the  chance  injection  of  scalding! 
water  into  his  ear,  was  "certainly"  acci- 
dental, violent,  and  external. 

And  in  McClother  v.  Provident  Mut.  Acci. 
Co.  .32  C.  C.  A.  318,  60  U,  S.  App.  705,  89 
30  L.R.A.  (K.S.) 


Fed.  685,  in  whicli  it  appeared  that  the 
death  of  the  assured  ih  an  accident  policy 
resulted  from  poison  taken  under  the  mis- 
taken belief  that  it  was  a  harmless  medi- 
cine, it  was  stated  that  such  death  was  an 
accident,  and  there  could  be  a  recovery  upon 
the  policy  had  it  not  been  for  the  exception 
of  death  from  poison,  contained  therein. 

It  will  be  noticed  that  the  liability  of  an 
insurer  in  an  accident  policy  for  injuries 
resulting  from  substances  taken  internally 
is  not  within  the  scope  of  this  note,  except 
so  far  as  it  turns  upon  the  speci 6c*  question 
whether  or  not  such  means  are  external. 
Attention,  however,  may  be  called  to  the 
following  cases,  in  whicli  recovery  was  al- 
lowed for  death  caused  by  tlie  inhaling  of 
illuminating  gas  while  asleep,  under  poli- 
cies insuring  against  death  through  exter- 
nal, violent,  and  accidental  means,  thougli 
the  question  here  discussed  was  not  raised: 
Lowenstein  v.  Fidelity  &  C.  Co.  88  Fed. 
474;  Fidelity  &  C.  Co.  v.  Waterman,  101 
111.  632,  32  L.R.A.  654,  44  N.  E.  283:  Trav- 
elers' Ins.  Co.  V.  Avers,  217  III.  390,  2 
L.R.A. (N.S.)  168.  75  N.  E.  506,  affirming  119 
111.  App.  402;  United  States  Mut.  Acci. 
Asso.  v.  Newman,  84  Va.  52,  3  S.  E.  805. 

Nor  was  this  question  discussed  in  Mod- 
ern Woodmen  v.  Lawson,  110  Va.  81,  135 
Am.  St.  Rep.  927,  65  S.  E.  509,  in  which 
recovery  was  allowed  under  an  accident 
policy  for  death  occasioned  by  drinking 
wood  alcohol  by  mistake  for  grain  alcohol. 

The  only  case  to  question  the  principle  of 
law  established  by  the  foregoing  cases  is 
Hill  y.  Hartford  Acci.  Ins.  Co.  22  Hun.  187, 
in  which  it  was  hehl  that  death  resulting 
from  the  drinking  of  a  poisonous  mixture 
by  mistake  for  water  was  not  effected 
through  external,  violent,  and  accidental 
means,  within  the  meaning  of  an  accident 
policy;  but  this  decision  is  no  longer  of 
any  authority  whatever,  since  it  was  spe- 
cifically disapproved  in  Paul  v.  Travelers' 
Ins.  Co.  supra. 

As  to  liability  on  accident  policy  for 
sickness  or  death  caused  by  blood  pois-^ninjf, 
see  note  to  Carv  v.  Preferred  Acci.  Ins.  Co. 
5  L.R.A. (N.S.) '926. 

As  to  liability  under  accident  policy  for 
deatli  or  injury  caused  by  medical  treat- 
mcnt.  see  note  to  (Gardner  v.  United  Surety 
Co.  26  L.R.A.(N.S.)   1004.  J.  A.  a 
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Statement  by  Ladd,  J.: 

Action  in  equity  to  require  defendant  to 
levy  an  assessment  on  its  members  and  pay 
the  proceeds  thereof  to  plaintiff,  as  benefi- 
ciary named  in  a  certificate  of  insurance. 
Decree  was  entered  as  prayed.  The  defend- 
ant appeals. 

Messrs.   Bradford   A   Johnson  for   ap- 
pellant. 
Messrs.  Hurd,  Lenahan,  &  Klesel  for 

appellee. 

Ladd,  J.,  delivered  the  opinion  of  the 
court : 

On  August  20,  1906,  George  Jenkins  be- 
came a  member  of  the  Hawkey e  Commercial 
Men's  Association.  This  entitled  him,  in 
event  of  being  injured  "through  external 
violent,  and  accidental  means,"  to  certain 
specified  benefits.  If  the  bodily  injuries  so 
received  "resulted  in  death  within  twenty- 
six  weeks  from  said  accident,  the  benefici- 
ary named  in  his  application  for  member- 
ship, or  his  heirs,  if  no  beneficiary  is  named 
therein,  shall  be  paid  the  proceeds  of  one 
assessment  of  $2  upon  each  member  in  good 
standing,  but  in  no  case  shall  such  payment 
exceed  the  sum  of  $5,000."  He  died  August 
26,  1907,  and  the  defendant  having  refused 
to  levy  an  assessment  or  make  any  pro- 
vision for  the  payment  of  the  indemnity, 
this  action  to  enforce  compliance  with  the 
articles  and  by-laws  of  the  association  was 
begun  in  the  district  court  of  Dubuque 
county,  April  22,  1908.  As  no  answer  had 
beon  filed,  the  plaintiff  had  the  right  to 
amend  his  petition  without  leave;  and  hav- 
ing done  so,  the  court  rightly  considered 
the  petition  as  amended  in  passing  on  the 
motion  for  change  of  venue.  Kay  v.  Pru- 
den,  101  Iowa,  60,  69  N.  W.  1137.  And 
as  the  loss  •  occurred  in  Dubuque  county, 
the  action  was  maintainable  there,  and  the 
application  to  transfer  the  cause  to  Mar- 
shall county,  the  location  of  defendant's 
main  office,  wns  rightly  overruled.  See  § 
3409,  Code;  Prnder  v.  National  Acci.  Asso. 
95  Iowa,  149,  63  N.  W.  601;  Matt  v. 
Towa  Mut.  Aid  Aspo.  81  Iowa,  135,  25  Am. 
St.  Kep.  483,  46  N.  W.  857.  See  Grimes 
v.  Northwestern  Lesion  of  Honor,  97  Iowa, 
315,    64   N.   W.   806,   66   N.   W.    183. 

2.  The  nsfliired  was  sixty -one  years  of 
age,  and  in  good  health.  He  first  com- 
plained of  a  severe  pain  in  the  rectum  at 
about  7  o'clock  in  the  morning  of  April  22, 
1906,  when  at  his  son's  residence  in  Chica- 
go, Illinois,  saying  that  something  must 
have  lodged  there.  He  cleansed  his  hand, 
and,  putting  vaseline  on  his  finger,  inserted 
it  in  the  rectum  and  withdrew  therefrom 
the  rib  of  a  fish,  1^  inches  in  length,  and 
as  large  as  a  darning  needle,  tapering 
toward  the  end.  Upon  extracting  his  finger, 
it  and  the  bone  were  bloody.  He  Was  a 
30  L.R.A.(N.S.) 


traveling  passenger  agent,  and  left  on  busi- 
ness about  an  hour  later,  though  still  com- 
plaining of  pain,  which  his  appearance  in- 
dicated. He  reached  Dubuque  the  following 
day,  and,  on  examination,  Dr.  Greene  dis- 
covered a  laceration  of  about  three  eighths 
of  an  inch  in  length  inside  of  the  rectum, 
and  through  the  mucous  membrane.  Drop- 
ping a  bit  of  absorbent  cotton  in  a  solution 
of  equal  parts  of  chloride  hydrate,  tincture 
of  iodine,  and  carbolic  acid,  he  touched  the 
wound  with  it,  and  advised  the'  patient  that 
he  saw  no  cause  for  apprehension  of  serious 
danger,  but  that  he  should  not  move  about 
more  than  necessary.  Deceased  returned 
the  next  day,  complained  that  her  had  been 
obliged  to  attend  to  some  business,  was 
suffering  pain,  and  asked  for  something  to 
relieve  him.  This  was  given,  with  direc- 
tions, and  with  advice  to  remain  at  home. 
The  day  following,  the  physician  found  him 
in  a  high  fever,  unable  to  pass  urine,  with 
the  parts  surrounding  the  anus  swollen,  and 
suffering  great  pain.  Two  days  later  Dr. 
Lewis  was  called  in  consultation,  and  both 
physicians  testified  on  the  trial  that  death 
resulted  from  blood  poisoning  due  to  infec- 
tion from  the  fish  bone  or  deceased's  finger 
in  removing  it.  Conceding  the  facts  to  be 
as  recited,  defendants  contends  that  they 
do  not  show  death  to  have  been  the  result 
"of  external,  violent,  and  accidental  means." 
It  is  to  be  kept  in  mind  that  the  means,  not 
the  injury,  must  have  been  of  the  nature 
stated. 

In  Healy  v.  Mutual  Acci.  Asso.  133  111. 
666,  9  L.R.A.  371,  23  Am.  St.  Rep. 
637,  25  N.  E.  52,  death  by  poison  accidental- 
ly taken  was  held  to  be  by  violent  and  ex- 
ternal means,  and  a  like  conclusion  was 
reached  in  Paul  v.  Travelers'  Ins.  Co.  112 
N.  y.  472,  3  L.R.A.  443,  8  Am.  St.  Rep. 
758,  20  N.  E.  347,  where  the  assured  died 
from  the  accidental  inhalation  of  illuminat- 
ing gas.  In  American  Acci.  Co.  v.  Reigart, 
94  Ky.  547,  21  L.R.A.  651,  42  Am.  St. 
Rep.  374,  23  S.  W.  191,  while  the  assured 
was  eating,  a  piece  of  meat  lodged  in  the 
wind  pipe,  causing  death,  and  this  was 
held  to  be  through  violent  and  <;.\!(m*mii1 
means.  In  Maryland  Casualty  Co.  v.  Hudg- 
ins  (Tex.  Civ.  App.)  72  S.  W.  1047,  the  as- 
sured ate  two  raw  oysters  before  discover- 
ing they  were  unsound,  and  his  death  was 
caused  by  these  lodging  in  the  upper  part 
of  the  intestines,  inflaming  the  mucous  mem- 
brane, and  causing  the  same  ta  enlarge  and 
obstruct  the  passaaje.  The  eating  was  held 
to  be  accidental,  the  court  quoting  with  ap- 
proval from  1  Cyc.  Law  &  Proc.  p.  249: 
"Where,  however,  the  effect  is  not  the  natu- 
ral and  probable  consequence  of  the  means 
which  produce  it, — an  effoct  which  does  not 
ordinarily  follow,  and  cannot  be  reasonably 
anticipated  from  the  use  of  the  means,  or  aD 
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effect  which   the   actor   did   not   intend  to 
produce,  and  which  he  cannot  be  charged 
with  a  design  of  producing, — it  is  produced 
by  accidental  means."     See  definitions  col- 
lected in  Games  v.  Iowa   State  Traveling 
Men's  Asso.  106  Iowa,  281,  68  Am.  St.  Rep. 
306,  76  N.  W.  683.     In  Miller  v.  Fidelity 
&  C.  Co.   (C.  C.)   97  Fed.  836,  the  assured 
swallowed  "certain  hard,  pointed,   and   re- 
sistant substances  of  wood,"  which  so  per- 
forated the  intestinal  canal,  the  tissue  of 
which  had  been  weakened  by  illness,  as  to 
cause  death;   and  the  court  declared  these 
"to  have  been  external,  violent,  and  acci- 
dental means,  for  they  originated  outside 
of  the  body,  and  were  accidentally  violent, 
although   the    accidental   effect   took   place 
within.  The  insurance  is  not,  by  the  first 
clause  quoted,  limited  to  an  externcibl  effect, 
nor  to  one  beginning  at  the  surface.     The 
accidental  operation  of  external  means  may 
be  wholly  internal."     These  decisions  and 
others  which  might  be  cited  are  sufficient 
warrant  for  a  like  decision  in  the  case  at 
bar.     They  proceed  on  the  theory  that  the 
design  of  this  provision  of  the  policy  is  to 
guard  the  insurer  against  a  liability  upon 
a  fraudulent  claim  of  the  insured  for  in- 
demnity for  bodily  injuries   of   which   the 
only   evidence   might   be   the   word   of   the 
person,  and  that,  as  the  terms  of  the  policy 
are  to  be  construed  most  strongly  against 
the  insurer,  the  means  coming    froni    out- 
side the  body,  though  the  injury  be  inter- 
nal, should  be  regarded  as  external.    There 
was  no  evidence  of  how  the  fish  bone  came 
to  be  in  the  rectum,   and   therefore   it  is 
presumed  that  it  reached  there  in  the  or- 
dinary course  of  nature  as  other  excretions, 
through  the  alimentary  canal.     If  it  was 
likely  to  cause  injury,  then,  as  the  assured 
is  presumed  to  have  given  heed  to  the  in- 
stincts of  self-preservation,  it  is  not  to  be 
inferred  that  he  swallowed  the  bone  volun- 
tarily.     See   Stephenson   v.    Bankers'    Life 
Asso.  108  Iowa,  641,  79  N.  W.  469;  Tack- 
man  V.  Brotherhood  of  American  Yeoman, 
132  Iowa,  64,  8  L.R.A.(N.S.)    974,  106  N. 
W.    350.     But,   regardless,   of   whether,    in 
eating  fish,  he  may  have  carelessly   swal- 
lowed  the  bone   and   all,   it  is  to  be   said 
that  indigestible  materials  ordinarily  pass 
out  of  the  system  without  injury  or  incon- 
venience.     That   this   bone   caught   in   the 
rectum  and  inflicted  the  wound  was  so  out 
of  the  ordinary  course  of  things  as  to  con- 
stitute  an   accident.     The   effect   was   one 
which  does  not  ordinarily  follow,  could  not 
reasonably  have  been  anticipated,  and  can- 
not be  charged  to  have  resulted  from  design. 
Manifestly,   then,   it  was   within  the  well- 
recognized  definitions  of  accident.     Nor  is 
this  conclusion  obviated  by  the  circumstance 
that    death    resulted    from    septicemia,    or 
blood    poisoning.      Without    the    accidental 
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wound  by  the  fish  bone,  blood  poisoning 
would  not  have  ensued,  and  therefore  that 
disease  was  incidental  to  the  wound.  Cen^ 
tral  Acci.  Ins.  Co.  v.  Rembe,  220  111.  151, 

5  L.R.A.(N.S.)  933,  110  Am.  St.  Rep.  235, 
77  N.  E.  123,  6  A.  &  E.  Ann.  Cas.  165; 
Martin  v.  Manufacturers'  Acci.  Indemnity 
Co.  151  N.  Y.  94,  45  N.  E.  379;  Western 
Commercial  Travelers'  Asso.  v.  Smith,  29  C. 
C.  A.  223,  56  U.  S.  App.  393,  85  Fed.  401 ; 
.^tna  L.  Ins.  Co.  v.  Fitzgerald,  165  Ind. 
317,  1  L.R.A.(N.S.)  422,  112  Am.  St.  Rep. 
232,  75  N.  E.  262,  6  A.  &  E.  Ann.  Cas.  551 ; 
Cary  v.  Preferred  Acci.  Ins.  Co.  127  Wis.  67, 

6  L.R.A.(N.S.)  926,  115  Am.  St.  Rep.  997, 
106  N.  W.  1055,  7  A.  &  E.  Ann.  Cas.  484. 

3.  Our  coAclusion  on  the  merits  of  the 
case  obviates  the  necessity  of  reviewing  the 
rulings  on  the  motion  to  strike  portions 
of  the  answer,  and  on  the  demurrer  to  other 
portions  thereof;  for,  were  any  of  these 
found  to  be  erroneous,  they  could  not  have 
been  prejudicial.  That  the  notice  and 
proofs  of  loss  were  furnished  in  time  ap- 
pears from  Connell  v.  Iowa  State  Traveling 
Men's  Asso.  139  Iowa,  444,  116  N.  W.  820, 
and  the  affidavits  furnished  defendant  con- 
stituted affirmative  proof  in  writing  of  the 
death,  and  of  its  being  the  proximate  re- 
sult of  external  and  accidental  means.'' 
By  affirmative  proof  is  meant  such  evidence 
of  the  truth  of  the  matters  asserted  as 
tends  to  establish  them,  and  this  regardless 
of  the  character  of  the  evidence  offered. 
The  clause  exacting  such  proof  as  a  condi- 
tion precedent  merely  required  the  matters 
mentioned  to  be  shown  affirmatively;  that 
is,  that  the  beneficiary  make  a  prima  facie 
showing  that  death  had  occurred  and  had 
resulted  as  stated.     This  was  done. 

Affirmed. 

Petition  for  rehearing  denied. 


IOWA  SUPREME  COURT. 

J.  J.  SMITH  LUMBER  COMPANY,  Appt., 

V. 

SCOTT  COLTNTY  GARBAGE  REDUCING 
&  FUEL  COMPANY  et  al. 


STROHBEHN    &    PICKLUM,    Interveners, 

Appts. 


MUELLER  LUMBER  COMPANY, 
Garnishee. 

(—  Iowa,  — ,  128  N.  W.  389.) 

Garnisliment  —  failure  to  notify  prin- 
cipal —  elTect  on  garnishee. 

1.  Failure  to  give  notice  of  a  garnish- 
ment proceeding  to  the  principal  does  not 
entitle  the  garnishee  to  a  discharge  or  dis- 
missal of  the  proceeding,  under  a  statute 
providing  that  no  judgment  shall  be  en- 
tered against  the  garnishee  until  notice  has 
been  given  to  the  principal  defendent. 


1910. 
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Sale  ^  rescission  ^  Insolvency  of  buyer. 

2.  Mere  insolvency  of  the  buyer  at  the 
time  of  a  sale  of  chattels  is  not  ground  for 
rescission  on  the  part  of  the  seller. 

Set-off  —  purchase  price  -»  garnish- 
ment. 

3.  One  who,  after  selling  chattels  to  an 
insolvent,  seizes  and  sells  them  to  another, 
may,  upon  being  garnished  for  their  value 
by  a  judgment  creditor  of  the  buyer,  set  olT 
against  the  claim  his  account  against  the 
buyer  for  the  unpaid  purchase  price. 

(November  17,  1910.) 

APPEAL  by  the  plaintiff  and  interveners 
from  an  order  of  the  District  Court 
tor  Scott  County,  discharging  the  garni- 
shee in  a  garnishment  proceeding  in  which 
the  Mueller  Lumber  Co.  was  garnished  on  a 
judgment  held  by  plaintiff  against  the 
Scott  County  Garbage  Reducing  &  Fuel  Co. 
et  al.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Helmick  A  Boudinot,  William 
Theophllus,  and  Henry  Thuenen,  for  ap- 
pellants : 

The  title  to  the  lumber  sold  and  delivered 
to  the  principal  defendant  by  the  garnishee 
passed  to  such  principal  defendant,  and 
the  garnishee  had  no  further  right  to  it 
or  claim  upon  it. 

Warder  v.  Hoover,  51  Iowa,  491,  1  N. 
W.  795;  Franklin  Sugar  Ref.  Co.  v.  Col- 
lier, 89  Iowa.  69,  56  N.  W.  279;  Bentley 
V.  Snyder,  101  Iowa,  8,  69  N.  W.  1023; 
Kramer  v.  Messner,  101  Iowa,  88,  69  N. 
VV.  1142. 

Creditors  may  follow  property  or  its 
value  in  the  hairds  of  third  parties. 

Risser  &  Co.  v.  Rathbum,  71  Iowa,  113, 
32  N.  W.  198;  Thomas  v.  McDonald,  102 
Iowa,  564,  71  N.   VV.  572. 

Tlie  liability  of  a  garnishee  to  the  execu- 
tion creditor  may  be  greater  than  his  lia- 
bility to  the  principal  defendant. 

Kenosha  Stove  Co.  v.  Sbedd,  82  Iowa, 
540,  48  N.  W.  933:  Citizens'  State  Bank 
V.  Council  Bluffs  Fuel  Co.  89  Iowa.  618, 
57  N.  W.  444;  Thomas  v.  McDonald,  supra; 
Jordan  v.  Crickett.  123  Iowa,  576,  99  N. 
W.  163;  Sw<»tt  v.  Brown,  5  Pick.  178;  Al- 
len V.  Hall.  5  Met.  263. 

Note,  -'RUfht  f)f  one  ffaminhed  in  re- 
spect  of  property  itrrongf'uUy  talcen 
from  the  dehtor,  to  set  off  His  otvn 
claim  {igninst  the  latter. 

Aside  from  J.  J.  Smith  Lumber  Co.  v. 
Scott  County  Garbage  Reductno  &  Fuel 
Co.,  the  only  cnse  found  upon  this  question 
is  Allen  v.  Hall.  5  Met.  263,  which  is  suf- 
ficiently set  out  in  the  former.  Cases 
where  the  wrongful  possession  of  the  prop- 
erty was  obtained  by  the  garnishee  by  a  con- 
veyance, fraudulent  as  against  other  cred- 
itors, involve  distinctive  questions,  and  have 
not  been  included,  since  they  would  be  of 
little  or  no  value  in  determining  the  ques- 
tion here  under  discussion.  G.  J.  C. 
SO  L.R.A.(N.S.)  76 


Mr.  Alfred  C.  Mueller,  for  Mueller 
Lumber  Company,  appellee: 

The  court  has  no  jurisdiction  over  the 
subject-matter  of  this  cause  of  action,  as 
the  record  fails  to  show  that  any  notice 
of  garnishment  proceedings  was  served  up- 
on the  principal  defendant. 

Code  of  Iowa,  Supplement,  §  3947;  Diltz 
V.  Chambers,  2  G.  Greene,  479;  Hodges  v. 
Hodges,  6  Iowa,  78,  71  Am.  Dec.  388; 
Hakes  v.  Shupe,  27  Iowa,  465;  Williams 
V.  Williams,  61  Iowa,  612,  16  N.  W.  718; 
Wise  V.  Rothschild,  67  Iowa,  84,  24  N.  W. 
603  J  Schaller  v.  Marker,  136  Iowa,  575, 
114  N.   W.  43. 

The  plaintiff  in  garnishment  proceedings 
stands  in  the  shoes  of  the  original  defend- 
ant, and  the  garnishee  is  not  to  be  placed 
in  a  worse  condition  than  if  the  defend- 
ant himself  were  enforcing  his  claim. 

Smith  V.  Clarke,  9  Iowa,  244;  Thomas 
V.  Hillhouse,  17  Iowa,  67;  Fairfield  v.  Mc- 
Nany,  37  Iowa,  75;  Des  Moines  Cotton 
Mill  Co.  v.  Cooper,  93  Iowa,  6.54,  61  N.  W. 
1084;  Streeter  v.  Gleason,  120  Iowa,  703, 
96  N.  W.  242. 

Deemer,  Ch.  J.,  delivered  the  opinion  of 
the   court: 

Plaintiff  and  interveners  obtained  their 
several  judgments  against  the  defendants 
the  Scott  County  Garbage  Reducing  &  Fuel 
Company  on  September  16,  1908.  On  the 
same  day  executions  were  issued  which 
were  levied  immediately  by  garnishing  the 
Mueller  Lumber  Company.  Tlie  garnishee 
appeared  and  denied  all  liability.  Issue 
was  taken  upon  such  denial,  a  jury  waived, 
and  the  case  tried  to  the  court  upon 
the  following  agreed  statement  of  facts: 
'*The  parties  admit  that  the  garnishee  Hold 
and  delivered  to  the  Scott  County  Garbage 
Reducing  &  Fuel  Company  lumber  to  the 
amount  of  $806.03,  which  lumber  was  re- 
ceived and  accepted  by  said  garbage  com- 
pany on  July  20,  1906;  that  thereafter,  on 
July  28,  1906,  said  garnishee,  Mueller  Lum- 
ber Company,  went  upon  the  property 
of  said  defendant  garbage  company,  and 
hauled  away  lumber  formerly  by  it  de- 
livered, lumber  to  the  amount  of  $678.34, 
without  the  consent  or  permission  or  knowl- 
edge of  the  defendant  garbage  company, 
and  without  any  legal  process,  and  the  ac- 
count of  tlie  said  garbage  company  was 
credited  to  that  amount.  Said  lumber  has 
since  been  commingled  with  other  lumber 
and  sold  by  the  Mueller  Lumber  Company, 
and  been  converted  by  the  Mueller  Lumber 
Company  to  its  own  use.  It  ia  further 
stipulated  that  there  has  been  ordered  in 
this  cause  heretofore  that  the  sheriff  col- 
lect all  the  assets  of  said  defendant  gar- 
bage company,  and  that  the  same  be  ap- 
plied in  the  order  as  provided  in  said  de- 
cree, of  record  page  505,  in  Record  47.     It 
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18  further  agreed  that  the  said  decree  of 
distribution  of  assets  that  may  be  collected 
may  be  modified  in  that  $30  of  Strohbehn  & 
Picklum  shall  take  precedence  of  Smith 
Lumber  Company.  That  at  the  time  the 
Mueller  Lumber  Company  hauled  away 
said  lumber,  the  Scott  County  Garbage  Re- 
ducing &  Fuel  Company,  the  principal  de- 
fendant in  said  case,  was  insolvent,  and 
such  taking  and  appropriation  of  the  said 
lumber  was  never  ratified  by  the  said  gar- 
bage company." 

The  trial  resulted  in  an  order  finding  no 
indebtedness  from  the  garnishee  to  the  prin- 
cipal debtor,  dismissing  the  garnishment, 
and  discharging  the  garnishee.'  We  are 
asked  on  this  record  to  reverse  the  judg- 
ment on  the  theory  that,  according  to  the 
agreed  statement  of  facts,  garnishee  was  a 
wrongdoer  in  taking  the  property  of  the 
principal  debtor,  and  tlmt  it  either  holds 
the  property  so  taken,  or  the  proceeds  there- 
of, for  the  principal  debtor,  and  tiiat  it  can- 
not offset  its  claim  for  tlie  purchase  price 
against  its  liability  to  the  principal  debtor 
in  this  proceeding,  but,  being  a  wrongdoer, 
must  respond  to  the  judgment  creditor. 
Appellee  disputes  this  proposition,  claims 
that  the  garnishee  has  the  right  to  rescind 
the  sale  of  the  goods  to  the  principal  debt- 
or on  the  ground  of  fraud;  that  it  did  re- 
scind, and  is  entitled  to  hold  the  goods  and 
the  proceeds.  It  also  says  that,  in  any 
event,  as  the  principal  debtor  is  also  in- 
debted to  it  in  a  larger  sum  than  the  value 
of  the  property  taken,  plaintiff  and  in- 
tervener acquired  nothing  by  their  garnish- 
ment. It  further  claims  that  no  notice  has 
been  served  upon  the  principal  debtor,  and 
that  for  this  reason  neither  the  district 
nor  this  court  has  any  jurisdiction  of  the 
garnishment  proceedings. 

1.  We  shall  first  dispose  of  the  jurisdic- 
tional question.  Section  3947  of  the  Code 
Supplement  of  1907,  provides  that  no  judg- 
ment shall  be  entered  in  the  garnishment 
proceedings  "until  the  principal  defendant 
shall  have  had  ten  days'  notice  of  the  gar- 
nishment proceedings."  Under  this  provi- 
sion it  is  clear,  of  course,  that  without  no- 
tice to  the  principal  defendant  no  judg- 
ment can  be  entered  against  the  garnishee; 
but  it  is  equally  clear,  we  think,  that  lack 
of  such  notice  is  no  reason  for  discharging 
the  garnishee  or  dismissing  the  proceedings. 
In  other  words,  the  notice  is  not  jurisdic- 
tional in  the  sense  that  the  proceedings  are 
void,  or  nugatory  until  such  notice  is  given. 
The  garnishee  cannot  ordinarily  obtain  a 
discharge  because  no  notice  is  given  to  the 
principal  defendant.  He  may  insist,  how- 
ever, that  no  judgment  can  properly  be 
rendered  against  him  until  such  notice  is 
given.  This  proposition  does  not  seem  to 
have  been  raised  in  the  district  court,  and 
there  is  reallv  nothing  in  the  record  to 
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show  whether  oi  not  saeh  notice  was  given. 
None  of  the  cases  relied  upon  by  appellee 
upon  this  proposition  are  in  point.  See 
Schaller  ▼.  Marker,  136  Iowa,  676,  114  N. 
W.  43.  Aa  supporting  our  conclusion,  see 
Iowa  Business  Men's  Bldg.  A  L.  Asso.  v. 
Fitch,  142  Iowa,  329,  120  N.  W.  694. 

2.  The  general  rule  as  to  garnishment  is 
that  the  plaintiff  in  garnishment  stands  in 
the  shoes  of  the  original  defendant,  and 
that  he  can  have  no  greater  rights  than 
the  judgment  defendant,  and  the  garnishee 
is  not  to  be  placed  in  any  worse  oondltion 
than  if  the  defendant  himself  were  en- 
forcing his  claim.  Streeter  v.  Gleason,  120 
Iowa,  703,  96  N.  W.  242;  Des  Moines  Cot- 
ton  Mill  Co.  V.  Cooper,  93  Iowa,  654,  61 
N.  W.  1084;  Smith  v.  Clarke,  9  Iowa,  244, 
and  cases  cited.  To  this  general  rule  there 
are  some  exceptions,  as  Kenosha  Stove  Co. 
V.  Shedd,  82  Iowa,  540,  48  N.  W.  933: 
Citizens'  State  Bank  v.  Council  Bluffs  Fuel 
Co.  89  Iowa,  618,  57  N.  W.  444;  Thomas  v. 
McDonald,  102  Iowa,  564,  71  N.  W.  .572; 
Jordan  ▼.  Crickett,  123  Iowa,  576,  99  N. 
W.  163.  In  the  Citizens'  State  Bank  Case, 
supra,  it  is  said:  "Now,  while  it  is  the 
general  rule  that  the  garnishee's  liability 
to  the  defendant  is  the  measure  of  his  lia- 
bility to  a  creditor  of  the  defendant,  yet 
such  rule  is  by  no  means  imiversal.  The 
law  is  that,  when  the  garnishee  holds  prop- 
erty of  the  defendant  under  a  fraudulent 
transfer  or  arrangement,  the  right  of  the 
plaintiff  to  hold  the  garnishee  liable  is  not 
limited  to  the  defendant's  right  against 
the  garnishee."  In  the  Kenosha  Stove 
Case,  supra,  the  court  used  this  language: 
"As  between  Shedd,  Billings,  and  Bixby, 
they  could  not  allege  that  the  transaction 
was  fraudulent,  and  Shedd  cannot  shield 
himself  from  liability  by  pleading  his  own 
fraud.  He  would  not  be  permitted  to  hold 
property  on  the  ground  that  he  committed 
larceny  to  acquire  it;  nor  will  he  be  per- 
mitted to  escape  liability  in  this  case  on 
the  ground  of  his  fraudulent  acts  in  con- 
cert with  Billings  and  Bixby."  And  in  the 
Thomas  Case,  supra,  we  said:  "She  [gar- 
nishee] received  the  money,  his  property, 
ostensibly  to  satisfy  the  judgment;  and  the 
law  will  not  permit  him  to  recover  any- 
thing she  may  have  received  in  carrying 
out  their  common  design  to  cheat  his  credi- 
tors. But  the  creditors  may  follow  his 
property, — and  money  is  property,  even 
when  in  the  hands  of  third  parties, — 
and  insist  upon  its  proper  application  to 
the  satisfaction  of  his  debts." 

Appellants  rely  chiefly,  however,  upon  a 
rule  announced  in  Allen  v.  Hall,  5  Met. 
263.  In  that  case  "A  attached  the  goods 
of  B,  his  debtor,  and  caused  them  to  be 
sold  at  auction  on  the  writ,  without  con- 
forming to  the  provisions  of  .  .  . 
[the    law],    and    himself   became   the    pur- 


lUlO. 


J.  J.  SMITH  LUMBER  CO.  v.  SCOTi  COUNXi  G.  li.  &  F.  CO. 


1187 


chaser  of  the  goods,  and  took  them  into  his 
possession.  Held,  in  a  process  of  foreign 
attachment  [garnishment]  in  which  A  was 
summoned  as  trustee  [garnishee]  of  B, 
that  he  could  not  set  off  the  deht  due  to 
him  from  B  against  the  value  of  said  goods, 
but  that  he  was  chargeable  as  trustee  [gar- 
nishee] of  B  to  the  amount  of  the  value 
of  the  goods."  Chief  Justice  Shaw  wrote* 
the  opinion  in  that  case,  and,  among  other 
things,  said: 

"The  great  question,  then,  the  only  ques- 
tion, is  whether  he  owes  the  principal  debt- 
or anything;  and,  if  it  appears  that  he 
does,  he  is  held  liable  to  pay  it  to  bis  credi- 
tor's creditor,  instead  of  paying  it  to  the 
creditor  himself.  It  is  unnecessary  here 
to  consider  the  various  questions  which  may 
arise,  as  to  the  nature  of  such  debts, 
whether  absolute,  or  contingent,  and  the 
nature  of  such  contingency;  whether,  if 
uncertain  at  the  time,  it  can  be  made 
certain  at  a  future  time,  by  sales,  col- 
lections of  money,  or  other  proceedings, 
showing  that,  in  point  of  fact,  the  trus- 
tee was  a  debtor  to  the  principal  at  the 
time  of  the  attachment.  In  such  cases,  al- 
though the  facts  are  subsequently  dis- 
closed, and  the  accounts  subsequently  ad- 
justed, in  order  to  charge  the  trustee,  the 
result  must  show  that  the  trustee  was  a 
debtor  to  the  principal  at  the  time  of  the 
attachment.  This  distinction  between  the 
two  classes  of  cases  will  go  far  to  show 
in  what  cases  the  trustee  may  or  may  not 
set  off  quch  claims  as  he  may  have  against 
the  principal  debtor,  and  to  reconcile  what 
may,  without  discrimination,  be  deemed  to 
be  conflicting  authorities.  On  the  provi- 
sion in  which  the  trustee  is  charged  as  a 
debtor,  it  is  very  obvious  that,  as  he  is  a 
mere  third  party,  called  in  to  pay  his  debt 
in  a  manner  different  from  that  in  which 
he  was  bound  to  pay  it,  and  in  which  his 
own  rights  are  not  drawn  into  controversy, 
he  ought  not  to  be  placed  in  a  worse  situa- 
tion than  he  would  be  if  he  were  called 
to  make  the  settlement  with  his  creditor. 
The  balance  only,  after  all  just  allowances, 
is  the  sum  for  which  he  ought  to  be  held. 
He  shall  therefore  have  the  benefit  of  a 
set-off,  legal  or  equitable,  in  his  own  right, 
or  in  the  right  of  those  with  whom  he  is 
privy,  and  in  whose  favor  the  debt 
claimed  to  be  due  from  the  trustee  could, 
in  his  hands,  be  made  available  by  way  of 
set-off  in  any  of  the  modes  provided  by  law. 
Hathaway  v.  Russell,  16  Mass.  473;  Picquet 
V.  Swan,  4  Mason,  443,  Fed.  Cas.  No.  11,133. 

**But  where  the  trustee  has  goods  in  his 
custody,  the  property  of  the  principal  de- 
fendant, and  in  their  nature  liable  to  be 
attached  by  the  process  of  law,  the  ques- 
tion whether  the  trustee  has  any  right  to 
set  off  claims  of  his  own  must  depend  upon 
the  fact  whether  he  has  any  lien,  legal  or 
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equitable,  upon  such  goods,  or  any  right, 
as  against  the  owner,  as  whose  property 
they  are  attached,  by  contract,  by  custom, 
or  otherwise,  to  hold  the  goods,  or  to  re- 
tain the  possession  of  them,  in  security  of 
some  debt  or  claim  of  his  own.  If  the  party 
who  is  summoned  as  trustee  has  a  mere 
naked  possession  of  the  goods,  without  any 
special  property  or  lien;  if  the  principal 
debtor  is  the  owner  and  has  a  present  right 
of  possession,  so  that  he  might  lawfully 
take  them  out  of  the  custody,  or  authorize 
another  to  take  them  out  of  the  custodv, 
of  the  present  holder, — ^they  would  be  liable 
to  be  attached  as  the  property  of  the  gen- 
eral ownfir,  by  an  officer,  under  the  common 
process  of  attachment,  if  he  conld  have 
access  to  them,  and  no  right  of  the  trus- 
tee would  be  violated.  Biit  if  the  officer 
cannot  have  access  to  the  goods,  so  as  to 
take  them  into  custody,  if  they  are  secreted 
by  the  trustee,  or  If  the  trustee  sets  up 
pretended  claims  and  rights  of  possession, 
so  that  the  creditor  and  officer  cannot  safe- 
ly take  them  out  of  the  custody  of  the  trus- 
tee and  require  the  answer  and  disclosure 
of  the  trustee,  as  to  the  grounds  of  his 
olaim  to  the  property  or  possession,  then 
he  may  be  summoned  as  trustee;  and  if 
it  shall  subsequently  appear,  on  his  dis- 
closures, that  he  had  only  such  naked  pos- 
session, without  any  lien  or  right  of  pos- 
session, then  the  goods  stand  charged  in 
his  hands,  till  judgment  and  execution; 
and  he  has  no  greater  right  to  charge  these 
goods  with  a  debt  of  his  own,  by  way  of 
set-off,  than  he  would  have  had  if  the  goods 
had  been  taken  into  custody  by  the  officer 
at  the  time  of  the  attachment.  This,  we 
think,  is  the  result  of  the  laws  on  this 
subject.  Allen  v.  Megguire,  15  Mass.  490; 
Swett  V.  Brown,  5  Pick.  178;  Brewer  ▼. 
Pitkin,    11    Pick.   298.     .     .     . 

"The  respondent  obtained  the  bare  cus- 
tody of  the  goods,  without  lawful  posses- 
sion or  right  of  possession.  If  the  respond- 
ent could  have  the  goods  in  security  of  his 
original  debt  against  Tufts,  or  set  off  that 
debt,  under  this  process,  he  would  in  effect 
get  possession  of  his  debtor's  goods,  under 
color  of  legal  process,  without  conforming 
to  the  requisitions  of  law,  and  thus  avail 
himself  of  such  unauthorized  possession  to 
the  same  extent  as  if  he  had  taken  and  sold 
the  goods  on  execution,  in  conformity  to 
law, — which  he  cannot  do." 

The  distinction  pointed  out  by  the  learned 
Chief  Justice  is  clear  and  should  be  preserved 
in  the  instant  case.  The  agreed  state- 
ment of  facts  is  meager  as  to  many  of  the 
vital  propositions.  It  does,  however,  nega- 
tive any  thought  of  fraud  in  the  relations 
between  the  judgment  debtor  and  the  gar- 
nishee. That  is  to  say,  there  is  no  showing, 
either  directly  or  indirectly,  by  inference, 
that  in  what  was  done  between  them  there 
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was  any  purpose  to  cheat  or  defraud  credi- 
tors of  the  judgment  defendant.  It  ap- 
pears that  the  garnishee  attempted  on  its 
motion  to  rescind  the  sale  of  its  lumber  to 
the  judgment  defendant  because  of  the  in- 
solvency and  fraud  of  the  purchaser.  But 
it  does  not  appear,  except  by  inference, 
that  the  purchaser  was  insolvent  when  the 
goods  were  sold.  The  sale  was  made  July 
20,  1906,  and  the  attempt  at  rescission  was 
made  on  the  28th  of  the  same  month.  The 
judgment  defendant  did  not  consent  to  the 
rescission,  and  never  ratified  the  same. 
Now,  it  may  be  that  the  claimed  rescission 
wa8  so  close  to  the  time  of  sale  tliat  in- 
solvency  of  the  purchaser  at  tlie  time  of 
sale  would  be  inferred;  but  mere  insolvency 
of  the  buyer  at  the  time  of  sale  is  not 
ground  for  rescission.  Houghtaling  v. 
Hills,  69  Iowa,  287,  13  N.  W.  305;  Oswego 
Starch  Factory  v.  Lendrum,  57  Iowa,  573, 
42  Am.  Rep.  53,  30  N.  W.  900;  American 
Exp.  Co.  V.  Smith,  57  Iowa,  242,  10  N.  W. 
656;  Franklin  Sugar  Ref.  Co.  v.  Collier, 
89  Iowa,  69,  56  N.  W.  279.  If  coupled  with 
an  intent  on  the  part  of  the  purchaser 
never  to  pay  for  the  goods,  or  if  the  natural 
and  probable  result  of  his  act  is  to  defraud 
the  seller,  then  rescission  may  be  had.  P. 
Cox  Shoe  Co.  v.  Adams,  105  Iowa,  402,  75 
N.  W.  316;  Deere  v.  Morgan,  114  Iowa, 
287,  86  N.  W.  271;  Phelps  D.  &  P.  Co.  v. 
Samson,  113  Iowa,  145,  84  N.  W.  3051; 
Seeley  v.  Seeley-Howe-Le  Van  Co.  130  Iowa, 
626,  334  Am.  St.  Rep.  452,  305  N.  W.  380; 
Starr  Bros.  v.  Stevenson,  93  Iowa,  684,  60 
N.  W.  237. 

We  do  not  think  that  the  record  shows 
suflScient  ground  for  a  rescission  of  the  sale 
as  between  the  garnishee  and  the  judgment 
defendant,  and,  if  the  garnishee  still  held 
the  goods,  we  should  have  no  doubt  of  the 
right  of  plaintiff  to  charge  the  garnishee 
with  the  goods  or  their  value.  But  it  ap- 
pears that  the  garnishee  took  the  goods  on 
July  28,  3906,  credited  the  value  thereof 
to  the  account  of  the  judgment  debtor,  com- 
mingled the  lumber  with  other  goods,  and 
sold  and  converted  the  same  to  its  own  use. 
The  garnishments  in  question  were  run 
more  than  two  years  after  the  alleged  con- 
version. If  the  garnishment  had  not  been 
run,  and  the  judgment  debtor  had  attempt- 
ed to  enforce  its  claim  against  the  gar- 
nishee, it  would  have  brought  an  action  of 
tort  for  the  conversion  of  the  goods,  or, 
waiving  the  tort,  might  have  brought  ac- 
tion on  an  implied  promise  to  pay  for  the 
same.  The  goods  themHelves  had  been  dis- 
posed of.  and  the  judgment  debtor  could 
not  have  brought  either  an  action  of  re- 
plevin or  of  detinue  for  the  recovery  of  the 
same.  Botli  the  hitter  actions  are  for  the 
recovery  of  personal  chattels  in  specie.  In 
the  action  of  replevin,  and  doubtless  in  det 
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inue,  the  defendant  in  the  action  cannot 
interpose  a  counterclaim.  See  Code  1897, 
§  4164.  The  reason  for  this  is  that  it  would 
allow  a  creditor  to  forcibly  seize  the  prop- 
erty of  his  debtor  without  ^Vocess,  and  then 
plead  the  indebtedness  as  an  offset  tp  an 
action  to  recover  it  back.  Palmer  v.  Palm- 
er, 90  Iowa,  17,  57  N.  W.  645.  But  one 
cannot  maintain  an  action  of  replevin  where 
he  shows  an  actual  conversion  of  the  prop- 
erty. Woodling  V.  Mitchell,  127  Iowa,  262, 
303  N.  W.  315.  Here  the  agreed  statement 
of  facts  shows  an  actual  conversion  by  the 
garnishee,  and  that  neither  the  action  of 
replevin  nor  detinue  could  have  been 
brought  against  the  garnishee  for  the  re- 
covery of  the  specific  goods.  In  an  action 
brought  for  the  value  of  the  goods,  as  in 
conversion,  or  upon  an  implied  promise  to 
pay  the  value  thereof,  the  garnishee,  as 
defendant,  might  have  pleaded  by  way  of 
set-off  its  account  against  the  judgment  de- 
fendant, had  he  been  the  plaintiff  in  the 
action.  Code  1897,  §  3570,  and  cases  cited 
in  annotations.  As  further  supporting 
these  views,  see  Laughlin  v.  Main,  63  Iowa, 
580,  19  N.  W.  673;  Porter  v.  Dalhoff,  59 
Iowa,  459,  13  N.  W.  420. 

One  other  thought  in  this  connection  is 
quite  conclusive  of  plaintifTs  rights.  In 
order  to  charge  the  garnishee,  he  must 
either  have  actual  possession  of  the  judg- 
ment debtor's  property,  or  be  indebted  to 
the  judgment  defendant  at  the  time  the 
note  of  garnishment  is  served.  Code,  §§ 
3897,  3935;  Smalley  v.  Miller,  71  Iowa,  90, 
32  N.  W.  187. 

It  conclusively  appears  that  'the  gar- 
nishee in  this  case  did  not  have  actual  pos- 
session of  the  property,  and  it  could  only 
be  charged  as  a  debtor  of  the  judgment  de- 
fendant. If  sought  to  be  so  charged,  the 
garnishee  might  interpose  its  account 
a-^fainst  the  judgment  debtor  as  a  set-off  or 
a  counterclaim,  and,  granted  that  it  could 
do  this,  it  may  do  the  &ame  when  it  is 
sought  to  be  held  as  garnishee.  These  con- 
clusions render  it  unnecessary  to  determine 
whether  a  tort  feasor  is  subject  to  garnish- 
ment; for,  conceding '  that  he  is,  under  our 
liberal  provisions  as  to  counterclaim,  he 
could,  had  he  been  sued  by  the  judgment 
debtor,  have  interposed  a  counterclaim  for 
the  amount  owing  him  by  the  judgment 
debtor.  Nothing  herein  decided  runs 
counter  to  the  views  expressed  by  Justice 
Shaw  in  the  case  heretofore  cited.  In  that 
case  the  garnishee  held  actual  possession 
of  the  property  which  he  had  taken  wrong- 
fullv,  and  he  was  unable  to  show  anv  lien 
upon  the  goods.  Moreover,  in  an  action 
for  the  recovery  of  the  goods,  he  could  not 
have  interposed  his  account  as  a  counter- 
claim. So  much  depends  upon  the  statutes 
of  a  given  state  that  cases  from  other  juris- 
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dictions  aie  of  little  help.  Tlie  general 
rule  regarding  set-off  or  counterclaim  is 
stated  in  Sliinn  on  Attachment  &  Garnish- 
ment, §  624,  as  follows:  "The  policy  of 
the  law  is  that  the  garnishee,  being  an  in- 
dllTerent  and  sometimes  an  unwilling  party 
to  the  litigation  between  the  plaintiff  and 
defendant,  shall  not  be  disturbed  in  his 
rights.  As  above  stated,  he  is  permitted  to 
interpose  all  the  defenses  which  he  can 
show  against  the  claim  of  the  principal 
defendant.  The  one  which  he  most  fre- 
quently desires  to  interpose  is  a  claim  of 
set-off.  After  much  litigation  upon  the  sub- 
ject, it  is  now  a  well-established  rule  that 
the  garnishee  will  be  allowed  to  claim  in 
his  answer  and  retain  for  himself  any  de- 
mand .  .  .  allowed,  either  by  the  com- 
mon law  or  by  statute,  had  the  action  been 
brought  by  the  principal  defendant  himself, 
or  if  the  proceedings  had  been  wholly  be- 
tween the  principal  defendant  and  himself. 
.  .  .  The  demands  which  he  may  deduct 
from  his  liability  to  the  defendant  are  not 
confined  to  matters  which  are  technically 
termed  *set-off.'  He  is  further  entitled  to 
show  and  retain  whatever  he  might  have 
demanded  of  the  defendant  by  v/ay  of  're- 
coupment' or  any  like  defense  arising  upon 
their  contract  relation,  even  though  it  be 
a  penalty  arising  upon  a  stipulation  in  such 
contract." 

These  statements  are  well  fortified  by  the 
authorities  cited  in  support  of  the  -text, 
among  them:  Clinton  Nat.  Bank  v.  Stude- 
mann,  74  Iowa,  104,  37  N.  W.  112.  See 
also  Drake,  Attachm.  7th  ed.  §§  689a,  690. 

With  the  distinction  in  mind  between 
cases  where  a  garnishee  has  the  actual  pos- 
session of  the  property  of  the  judgment 
debtor,  and  cases  where  he  is  sought  to  be 
charged  as  a  debtor  of  the  judgment  defend- 
ant, the  case  now  in  hand  is  not  difficult 
of  solution. 

The  trial  court  was  right  in  dismissing 
the  writ  and  discharging  the  garnishee, 
and  the  judgment  must  be,  and  it  is.  af- 
firmed. 
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SOPHIA  E.  RODERICK 

V. 

PARKER  M.  SANBORN. 
(106  Me.   169,  76  Atl.  263.) 

Fixtures  —  storm  shutters  —  mortgage. 

Storm  doors  and  windows  made  to  fit  a 
house  and  fastened  in  place  by  screws  are 
fixtures  which  will  pass  with  a  mortgage 
and  subsequent  deed  to  the  mortgagee,  al- 
though duringr  certain  periods  of  the  year 
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they   are   removed   from   their   places   and 
stored  on   the  premises. 

(November  26,  1909.) 

REPORT  by  the  Supreme  Judicial  Court 
for  Franklin  County  for  the  opinion  of 
the  full  bench  of  an  action  brought  to  re- 
cover the  value  of  certain  storm  doors  and 
windows  which  were  alleged  to  have  been 
converted  by  defendant.  Judgment  for  de- 
fendant. 

The  facts  are  stated  in  the  opinion. 

Mr.  Enoch  O.  Greenleaf,  for  plaintiff: 

In  order  to  render  chattels  incident  to 
the  real  estate  and  make  them  fixtures, 
actual  annexation  to  the  freehold,  and  an 
adaptation  to  its  purposes,  must  both  unite. 

Despatch  Line  v.  Bellamy  Mfg.  Co.  12  N. 
H.  205,  37  Am.  Dec.  203;  Lathrop  v.  Blake, 
23  N.  H.  46. 

To  constitute  a  fixture,  there  must  be 
not  only  an  actual  annexation  to  the  realty, 
but  it  must  be  the  intention  of  the  party 
to  make  it  a  permanent  accession  to  the 
freehold. 

Thompson   v.   Smith,   111   Iowa,   718,   50 

Note.  —  Stomi  doom  ana  winaown  una 
screens  o^  fixtures. 

In  Harrison  v.  Smith,  19  N.  S.  616, 
double  windows  put  in  place  by  a  tenant, 
and  screwed  on,  were  held  to  have  become 

Jiart  of  the  realty,  and  damages  were  al- 
owed  the  owner  for  their  removal  by  the 
tenant's  successor  claiming  under  a  bill  of 
sale. 

What  appears  to  be  the  only  other  case 
as  to  storm  windows  differs  in  its  con- 
clusion, but  the  conflict  is  to  be  accounted 
for  probably  in  the  difference  as  to  the 
manner  of  annexation.  Thus,  in  Peck  v. 
Batchelder,  40  Vt.  233,  94  Am.  Dec.  392, 
the  question  arose  between  vendor  and  ven- 
dee as  to  whether  certain  double  windows 
passed  upon  a  sale  of  the  house  to  which 
they  belonged.  The  windows  were  made  for 
the  house,  fitted  to  its  window  casings,  and 
set  in  place,  where  they  remained  for  a  short 
time,  but  they  were  never  nailed  or  fastened 
in,  and  no  preparations  had  been  made  to 
fasten  them  to  the  house,  the  original  frames 
and  casings  not  having  been  constructed  for 
double  windows.  The  decision  in  favor  of 
the  vendor  was  upon  the  ground  that  the 
very  manner  in  which  the  windows  were  put 
in  and  temporarily  used  negatived  any  inten- 
tion that  they  should  become  a  part  of  the 
realty. 

The  question  as  to  storm  doors  and  win- 
dows seems  quite  closely  analogous  to  that 
with  respect  to  screen  doors  and  windows. 
Upon  this  question  there  is  some  conflict  of 
authority,  due  perhaps  to  some  extent  to 
differences  in  the  facts. 

Window  screens  used  in  summer  residen- 
ces during  the  summer  have  been  held  fix- 
tures as  between  mortgagee  of  realty  and 
purchaser   of   personalty.      Cunningham    v. 
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L.R.A.  780,  82  Am.  St.  Rep.  541,  83  N.  W. 
789;  Fuller- Warren  Co.  v.  Barter,  110  Wis. 
80,  53  L.R.A.  603,  84  Am.  St.  Rep.  867, 
85  N.  W.  698;  Kimball  v.  Grand  Lodge, 
131  Mass.  59;  McFarlane  v.  Foley,  27  Ind. 
App.  484,  87  Am.  St.  Rep.  264,  60  N.  E. 
357;  Ottumwa  Woolen  Mill  Co.  v.  Hawley, 
44  Iowa,  57,  24  Am.  Rep.  719;  Atchison, 
T.  &  S.  F.  R.  Co.  V.  Morgan,  42  Kan.  23, 
4  L.R.A.  284,  16  Am.  St.  Rep.  471,  21  Pac. 
809. 

The  fact  that  plaintiff  had  used  the 
windows  on  the  house  is  of  no  consequence, 
for  it  makes  no  difference  whether  they  were 
ever  on  the  house,  if  they  were  not  so  at 
time  of  sale. 

Peck  V.  Batchelder,  40  Vt.  233,  94  Am. 
Dec.  392;  Gray  v.  Iloldship,  17  Am.  Dec. 
688,  note. 

Mr.  George  W.  Gower,  for  defendant: 

There  can  be  no  severance  unless  bv  the 
owner  of  the  fee. 

Gray  v.  Holdship,  17  Serg.  &  R.  413,  17 
Am.  Dec.  680;   Shep.  Touch.  90. 

It  is  not  necessary  that  a  thing  be  con- 
stantly affixed  to  realty. 

Gray  v.  Holdship,  17  Am.  Dec.  694,  note; 
Bishop  V.  Bishop,  11  N.  Y.  125,  62  Am. 
Dec.  68;  Farrar  v.  Stackpole,  6  Me.  154, 
19  Am.  Dec.  201. 

The  circumstances,  object,  mode,  etc., 
must  be  considered. 

5  Enc.  Ev.  p.  756;  Hopewell  Mills  v. 
Taunton  Sav.  Bank,  150  Mass.  519,  6  L.R.A. 
249,   15  Am.  St.  Rep.  235,  23  N.  E.   327; 


Gray  v.  Holdship,  17  Serg.  A  R.  413,  17 
Am.  Dec.  680;  Teaff  v.  Hewitt,  1  Ohio  St 
511,  59  Am.  Dec.  634;  Hayford  v.  Went- 
worth,  97  Me.  347,  54  Atl.  940;  Portland 
V.  Xew  England  Teleph.  A  Teleg.  Co.  103 
Me.  245,  68  Atl.  1040. 

Intention  controls. 

Hayford  v.  Wentworth;  Portland  v.  New 
England  Teleph.  &  Teleg.  Co.;  and  Hope- 
well. Mills  V.  Taimton  Sav.  Bank, — supra; 
Fuller- Warren  Co.  v.  Barter,  110  Wis.  80, 
53  L.R.A.  603,  84  Am.  St.  Rep.  867,  83  X. 
W.  698. 

There  is  a  presumption  that  the  annexa- 
tions are  permanent. 

Winslow  V.  Mercl) ants'  Ins.  Co.  4  Met. 
314,  38  Am.  Dec.  368;  Arnold  v.  Crowder, 
81    111.  56,  25  Am.  Rep.  260. 

The  burden  is  on  plaintiff  to  prove  that 
the  doors  and  windows  were  not  fixtures. 

6  I^wson,  Rights,  Rem.  &  Pr.  p.  4710, 
§  2890  and  citations;  Peck  v.  Batchelder, 
40  Vt.  233,  94  Am.  Dec.  392. 

The  storm  doors  and  windows  were  fix- 
tures. 

Carlin  v.  Ritter,  68  Md.  478,  6  Am.  St 
Rep.  467,  13  Atl.  370,  16  Atl.  301;  1  Washb. 
Real  Prop.  5th  pp.  24,  25;  8  Am.  k  Eng. 
Enc.  Law  p.  50;  Farrar  v.  Stackpole,  6 
Me.  154,  19  Am.  Dec.  201;  Bennett,  Farm 
Law,  21;  Young  v.  Hatch,  99  Me.  465.  .59 
Atl.  950,  2  A.  &  E.  Ann.  Cas.  374;  State 
V.  Elliot.  11  N.  H.  540;  Gray  v.  Holdship, 
17  Serg.  &  R.  413,  17  Am.  Dec.  680:  Bishop 
V.  Bishop,  11  N.  Y.  125,  62  Am.  Dec.  68. 


Seaboard  Realty  Co.  67  N.  J.  Eq.  210,  58 
Atl.  819. 

And  "mosquito  transoms"  and  window 
screens,  each  being  fitted  to  its  particular 
window  and  shoved  up  and  down  on  grooves, 
have  been  held  to  be  fixtures  passing  with 
the  sale  of  a  hotel.  Fratt  v.  Whittier,  58 
Cal.  132,  41  Am.  Rep.  251. 

So,  window  and  door  screens  manufac- 
tured for  a  particular  house,  though  not 
physically  attached  or  screwed,  but  sim- 
ply fastened  by  buttons,  have  been  held  "ap- 
purtenances," within  a  statute  giving  a 
mechanics'  lien  for  material  or  labor  in  the 
construction  of  a  building  or  appurtenances. 
E.  M.  Fish  Co.  v.  Young,  127  Wis.  149,  106 
N.  W.  795. 

In  Hook  V.  Bolton,  199  Mass.  244,  17 
L.R.A.(N.S.)  699,  127  Am.  St.  Rep.  487, 
85  N.  E.  176,  the  question  whether  window 
screens  and  doors  were  fixtures  passing  un- 
der a  mortgage  on  a  dwelling  house  was 
held  to  be  for  the  jury,  the  criterion  being 
whether  it  was  the  intention  that  they 
should  become  part  of  the  building  and  be 
used  with  it,  to  promote  tlie  object  for 
which  it  was  erected  or  to  which  it  has  been 
devoted,  without  any  intention  that  they 
should  be  taken  out  and  used  elsewhere,  un- 
less by  reason  of  some  unexpected  change  in 
tiie  npe  of  the  building  itself. 
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But  screen  doors  and  windows  were  held 
in  Hall  v.  Law  Guarantee  &  Trust  Soc.  22 
Wash.  305,  79  Am.  St.  Rep.  935,  60  Pac 
643,  not  to  be  fixtures  as  between  mortga- 
gor and  mortgagee. 

And  in  Durkee  v.  Powell,  75  App.  Dir. 
176,  77  N.  Y.  Supp,  368.  the  court  held  that, 
even  assuming  that  window  and  door  screens 
are  not  property  which  in  their  own  na- 
ture determine  their  legal  character,  yet 
the  screens  in  dispute  should  be  deemed  per- 
sonal property  as  between  the  parties,  it 
appearing  that  prior  to  the  foreclosure  sale 
tlie  purchaser  at  that  sale  had  bargained 
for  them  as  personalty. 

And  a  storm  house  attached  bv  screws 
and  nails  was  held  in  Bernheimer  v.  .^dam", 
70  App.  Div.  120,  76  N.  Y.  Supp.  93  i  af- 
firmed in  175  N.  Y.  472,  67  N.  E.  1080)  to 
be  an  ordinary  trade  fixture  removable  by 
a  tenant. 

And  among  the  articles  in  a  saloon  de- 
clared in  Webber  v.  Franklin  Brewing  Co. 
123  App.  Div.  465,  108  N.  Y.  Supp.  251 
(affirmed  on  opinion  below  in  198  N.  Y.  509. 
92  N.  E.  1106)  to  be  trade  fixturen.  wert 
screens  and  summer  doors. 

Ordinary  doors,  blinds,  and^shutteji^o 

eieaWr^as 


1  not  possess  the  same  distinctiv 

K  screens,  storm  doors,  and  windows,  and  are 

||not  included  within  this  note.       W.  A.  & 
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Spear,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  of  trover  to  recover 
the  value  of  certain  outside  windows  and 
outside  doors,  commonly  known  as  "storm 
windows"  and  "storm  doors,"  alleged  to 
have  been  converted  by.  the  defendant.  The 
plaintiff  claims  them  as  her  own  personal 
property,  and  the  defendant  claims  that 
they  passed  to  him  by  virtue  of  a  mort- 
gage and  final  deed  to  him  from  the  plain- 
tiff. The  case  is  reported  upon  the  agreed 
statement,  in  which  it  appears  that  the 
plaintiflfs  husband  purchased  the  premises 
in  question  in  1904,  and  conveyed  them  to 
his  wife  in  1908,  in  which  sale  the  doors 
and  windows  were  included,  but  not  men- 
tioned in  the  deed.  The  title  to  the  real 
estate  is  not  further  involved.  That  part 
of  the  agreed  statement  pertinent  to  the 
issue  is  as  follows: 

"Said  Joseph  A.  and  Sophia  E.  Roderick 
immediately  took  possession  of  the  prem- 
ises, with  the  intention  of  making  it  their 
home,  and  lived  thereon  until  on  or  about 
October  8,  1908. 

"Said  Joseph,  with  the  purpose  of  making 
the  place  more  comfortable  for  use,  pro- 
cured the  outside  windows  and  doors  to  be 
made  for  the  house  and  especially  fitted 
to  it;  the  doors  and  windows  being  pre- 
pared in  the  usual  manner  for  fastening  to 
the  house  by  means  of  screws  passing 
through  hinges  on  the  doors  and  into  the 
frame  of  the  door  casing,  and  by  means  of 
screws  passing  through  the  double  window 
frames  and  into  the  window  casings  of  the 
house.  Each  window  frame  was  fitted  to 
a  particular  window  casing  on  the  building, 
and  the  window  casings  were  numbered 
consecutively  from  one  upwards,  and  the 
double  windows  were  numbered  to  corre- 
spond, so  that  it  might  be  readily  deter- 
mined to  which  window  casing  each  out- 
side or  double  window  was  designed  to  be 
attached  and  used. 

"Said  outside  doors  and  windows  were 
attached  by  means  of  screws  as  aforesaid, 
and  used  on  the  house  during  each  winter 
that  it  was  occupied  by  said  Roderick,  and 
up  to  October  8,  1908.  In  the  spring  of 
each  year  they  were  removed  and  stored 
in  the  stable  on  the  premises,  where  they 
remained  until  attached  to  the  house  the 
next  winter,  when  they  would  be  replaced  in 
their  respective  places  on  the  building  un- 
til the  following  spring," 

It  also  appears  that  in  February,  1907, 
when  the  plaintiff  mortgaged  the  premises 
to  the  defendant,  the  doors  and  windows 
were  then  actually  attached  to  the  house, 
and  that  in  October  1908,  when  the  plain- 
tiff conveyed  the  premises  to  the  defendant 
by  warrantv  deed,  the  doors  and  windows 
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were  then  upon  the  premises  in  the  stable 
chamber. 

The  only  question  involved  is  whether  the 
windows  and  doors  under  this  statement 
of  facts  became  a  part  of  the  realty,  so 
that  the  title  vested  in  the  defendant  un- 
der his  deed  of  the  premises,  or  remained 
personal  property,  the  title  to  which  did 
not  pass  with  the  deed. 

Whatever  the  early  understanding,  it  is 
well  settled  now  that  whether  a  chattel  has 
become  a  part  of  the  realty  is  a  mixed 
question  of  law  and  fact.  In  the  case  be- 
fore us  the  facts  are  admitted,  and  from 
these  facts  is  to  be  inferred  the  legal  char- 
acter of  these  doors  and  windows.  It  is 
now  generally  conceded  that  the  old  tests 
of  physical  character  of  annexation  are 
discarded,  and  the  modern  trend  of  author- 
ity  is  adverse  to  any  arbitrary  or  fixed 
rule  by  which  it  may  be  determined  wheth- 
er a  chattel  is  or  is  not  a  fixture.  It  is 
now,  however,  held  that  a  chattel  is  not 
merged  in  the  realty  unless,  in  the  lan- 
guage of  Hayford  v.  Wentworth,  97  Me. 
347,  64  Atl.  940:  (1)  It  is  physically  an- 
nexed, at  least  by  juxtaposition,  to  the 
realty  or  some  appurtenances  thereof;  (2) 
it  is  adapted  to  and  usable  with  that  part 
of  the  realty  to  which  it  is  annexed;  and 
(3)  it  was  annexed  with  the  intention  on 
the  part  of  the  person  making  the  annexa- 
tion to  make  it  a  permanent  accession  to 
the  realty.  See  also  19  Cyc.  Law  &  Proc. 
p.  1036.  In  order  to  meet  the  first  of  these 
conditions,  it  is  not  necessary  that  the 
chattel  should  be  physically  fastened  to  the 
realty  at  all  times.  There  may  be  con- 
structive, as .  well  as  actual,  annexation. 
It  was  said  in  Farrar  v.  Stackpole,  6  Me. 
154,  19  Am.  Dec.  201:  "Although  the  be- 
ing fastened  or  fixed  to  the  freehold  is  the 
leading  principle  in  many  of  the  cases  in 
regard  to  fixtures,  it  has  not  been  the  only 
one.  Windows,  doors,  and  window  shut- 
ters are  often  hung,  but  not  fastened,  to  a 
building;  yet  they  are  properly  part  of  the 
real  estate,  and  pass  with  it,  because  it  is 
not  the  mere  fixing  or  fastening  which  is 
regarded,  but  the  use,  nature,  and  inten- 
tion." The  controversy  in  this  case  was 
whether  a  chain  used  in  a  sawmill  passed 
with  a  deed  of  the  mill  as  a  part  of  the 
realty.  It  was  decided  in  the  affirmative, 
although  the  chain  was  not  necessarily 
fastened  to  any  part  of  the  mill.  "The 
civil  law  allows  movable  property  to  be 
made  immovable  by  destination.  Corre- 
sponding to  this  is  the  annexation  by  in- 
tention of  the  recent  common  law.  Where 
such  annexation  is  allowed,  it  is  sufficient 
that  the  owner  intends  to  make  the  chattel 
a  part  of  the  realty.  It  is  not  necessary 
to  use  force.     It  is  enough  to  exercise  the 
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will.  If  this  is  duly  manifested,  the  arti- 
cle is  dedicated  to  the  realty,  and  its  status 
as  personalty  has  ceased.  These  two  meth- 
ods of  annexation  are  sometimes  called  ac- 
tual and  constructive  annexation."  [19 
Cyc.  Law  &  Proc  p.  1039.]  In  the  note 
under  the  section  is  cited  the  English  rule. 
"In  the  leading  English  case  it  is  said  that 
what  constitutes  annexation  sufficient  to 
make  the  chattel  a  part  of  the  realty  must 
depend  on  the  circumstances  of  each  case, 
and  mainly  on  two  circumstancefl  as  indi- 
cating the  intention,  tn^.,  the  degree  of  an- 
nexation and  the  object  of  annexation." 
A  reference  to  the  statement  of  facts  leaves 
little  doubt  that  the  manner  in  which  the 
doors  and  windows  were  actual Iv  and  in- 
tended  to  be  fastened  to  the  house  for  use 
satisfies  the  denree  and  kind  of  annexa- 
tion required  by  the  law. 

To  establish  the  requirements  of  the  sec- 
ond condition,  it  is  necessarv  to  show  that 
the  doors  and  windows  were  adapted  to  and 
used  with  that  part  of  the  realty  to  which 
they  were  annexed.  Discussion  upon  this 
proposition  would  be  superfluous.  The 
aa^reed  statement  is  conclusive.  It  conceded 
that  "said  Joseph,  with  the  purpose  of  mak- 
ing the  place  more  comfortable  for  use,  pro- 
cured outside  windows  and  doors  to  be  made 
for  the  house  and  specially  fitted  to  it." 
The  rest  of  the  paragraph  emphasizes  the 
proof  of  adaptability,  but  this  is  sufficient. 

The  third  and  most  important  element  to 
be  established  tending  to  prove  tl^at  a  chat- 
tel has  been  merged  into  a  fixture  is  the 
intention  with  which  the  party  provided  its 
use.  This  principle  has  been  very  recently 
stated  in  Portland  v.  New  England  Teleph. 
&  Teleg.  Co.  103  Me.  240,  68  Atl.  1040,  in 
this  language:  "The  intention  with  which 
an  article  is  annexed  to  the  freehold  has 
come  to  be  recognized  as  the  cardinal  rule 
and  most  important  criterion  by  which  to 
determine  its  character  as  a  fixture,  and  the 
attendant  facts  and  circumstances  are  chief- 
ly valuable  as  evidence  of  such  intention. 
*This  controlling  intention  is  not  the  initial 
intention  at  the  time  of  procuring  the  arti- 
cle in'  question,  nor  the  secret  intention 
with  which  it  is  affixed,  but  the  intention 
which  the  law  deduces  from  all  the  circum- 
stances of  the  annexation.' "  The  same 
idtea  is  stated  in  Hayford  v.  Went- 
worth,  supra,  in  this  language:  "As  to  the 
intention,  of  course,  it  is  not  the  unrevealed, 
secret  intention  that  controls.  It  is  the  in- 
tention indicated  by  the  proven  facts  and  cir- 
cumstances, including  the  relation,  the  con- 
duct,  and  language  of  the  parties, — the  in- 
tention that  should  be  inferred  from  all 
these."  We  think  the  inference  from  the 
agreed  facts  is  conclusive  upon  this  point. 
Joseph  A  Roderick,  who  procured  the  win- 
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dows  and  doors,  with  his  wife,  "took  posses- 
sion of  the  premises  with  the  intention  of 
making  it  their  home,"  and  lived  there  over 
four  years,  using  these  windows  and  doors 
as  they  were  designed  to  be  used  during 
the  whole  period.  They  were  "made  for  the 
house  and  especially  fitted  to  it."  ''Each 
window  frame  was  fitted  to  a  particular 
window  casing  on  the  building,  and  the 
window  casings  were  numbered  consecutive- 
ly." They  were  procured  "with  the  purpose 
of  making  the  place  more  comfortable  for 
use."  A  chattel  need  not  be  absolutely  nec- 
essary to  the  completeness  of  the  dwelling 
house  if  obviously  adapted  and  intended  to 
be  used  with  it.  Bainway  v.  Cobb,  99  Mass. 
457.  The  last  phrase  quoted  from  the 
agreed  statement  seems  to  bring  the  case 
within  the  doctrine  of  Bainway  v.  Cobb. 
The  ordinary  meaning  of  the  language  of 
this  statement  shows  that  these  doors  and 
windows  were  obtained  for  the  house,  and 
not  for  the  occupants;  to  make  the  place 
more  comfortable  for  use,  not  for  A,  or  IJ, 
but  for  anyone  who  might  have  occasion  to 
occupy  it. 

We  cannot  avoid  the  conclusion  that  these 
doors  and  windows  were  procured  for  per- 
manent use  with  the  house,  added  to  the 
value  of  its  use,  and  inured  to  the  benefit 
of  the  estate. 

Judgment  for  the  defendaut. 


massachusetts   supreme  jubi- 
ciaij  court. 

H.  P.  HOOD  &  SONS,  Incorporated, 

V. 

MARYLAND  CASUALTY  COMPANY. 

(206  Mass.  223,  92  N.  E.  329.) 

Indemnity  Insurance  ^  sickness  of  em* 
ployee  —  glanders. 

Injury  to  an  employee  from  glanders  con- 
tracted from  horses  which  his  duties  re- 
(juired  him  to  handle  is  within  a  policy 
insuring  the  employer  against  liability  for 
the  loss  imposed  by  law  upon  the  insured 
for  damages  on  account  of  bodily  injuries 
accidentally  suff'ered  by  an  employee  while 
on  duty  witliin  the  premises  of  the  assured 
in  the  operation  of  his  trade  or  business. 

(June  24,  1910.) 

Note, -^  Injuries  covered  hy  employer^ 
indemnity  policff. 

In  Cashman  v.  London  Guarantee  &  Acci. 
Co.  187  Mass.  188,  72  N.  E.  957,  it  was  held 
that  a  stevedore  insured  against  liability  for 
accident  to  his  employees  while  engaeed 
in  the  business  of  a  stevedore  was  entitled 
to  recovery  for  damages  for  injury  to  an 
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REPORT  by  the  Superior  Court  for  Suf- 
folk County  for  the  opinion  of  the 
Supreme  Judicial  Court  after  judgment  in 
plaintiff's  favor  of  an  action  brought  to 
recover  the  amount  alleged  to  be  due  on 
an  employer's  indemnity  policy.  Judgment 
for  plaintiff. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Whipple,  Sears,  A  Ogden  for 
plaintiff. 

Mr.  M.  O.  Garner  for  defendant. 

Morton,  J.,  delivered  the  opinion  of  the 
court : 

The  defendant  issued  to  the  plaintiff  cor- 
poration a  policy  insuring  it  "against  loss 
from  the  liability  imposed  by  law  upon  the 


assured  for  damages  on  account  of  bodily 
injuries  or  death  accidentally  suffered  while 
this  policy  is  in  force,  by  any  employee 
.  .  .  of  the  assured  while  on  dutv 
within  the  factory,  shop,  or  yard  described 
in  the  schedule  ...  in  and  during 
the  operation  of  the  trade  or  business  de- 
scribed in  the  schedule."  While  the  policy 
was  in  force  one  Jeremiah  Barry,  who  was 
employed  by  the  plaintiff  as  a  hostler  in 
its  stables  at  Charlestown,  had  the  care  of 
)  horses  which  were  aftei*wards  found  to  have 
been  suffering  from  glanders  and  were 
killed,  and  Barry  was  directed  to  assist  in 
cleaning  up  the  stalls.  No  notice  was  given 
to  him  that  the  horses  suffered  or  had 
suffered  from  glanders.  Glanders  is  an  in- 
fectious   disease,    and    subsequently    Barry 


employee  caused  by  a  defect  in  a  runway 
on  a  wharf  belonging  to  a  coal  company, 
which  the  assured,  in  a  contract  with  tlie 
owner  to  unload  the  coal  coming  to  it  there, 
liad  agreed  to  keep  in  repair  so  long  as 
he  was  engaged  in  the  busines  of  unloading 
coal  at  that  place. 

In  Fuller  Bros.  Toll  Lumber  &  Box  Co.  v. 
Fidelity  &  C.  Co.  94  Mo.  App.  490,  68  S.  W. 
222,  a  policy  indemnify insr  a  wooden-box 
manufacturer  against  liability  for  damages 
on  account  of  bodily  injuries  to  his  employ- 
ees while  on  duty  within  his  factory,  re- 
sulting from  the  operation  of  the  trade  or 
business  described  in  a  schedule  which  was 
made  a  part  of  the  contract  of  insurance, 
was  held  to  cover  damages  for  injury  to  an 
employee  caused  by  the  fall  of  an  elevator 
while  he  was  performing  the  duties  of  his 
employment  at  the  factory,  though  the  ele- 
vator was  not  mentioned  in  the  schedule. 

In  Columbia  Paper  Stock  Co.  v.  Fidelitv 
&  C.  Co.  104  Mo.  App.  167,  78  S.  W.  320, 
kidney  disease  contracted  by  an  employee 
by  the  handling  of  infected  rags  and  paper 
in  the  ordinary  course  of  her  employer's 
business  was  held  to  be  an  injury  "acci- 
dently  suffered"  within  the  meaning  of  an 
emplover's  liabilitv  policy. 

In  travelers'  Ins.  Co.  v.  Bright,  24  Ohio 
C.  C.  441,  it  was  held  that  injuries  to  an 
employee  of  one  insured  as  a  "contracting 
carpenter,"  received  while  employed  upon  a 
brick  hoisting  apparatus  leased  and  operat- 
ed jointly  by  his  employer  and  another  for 
carrying  up  the  materials  used  by  each,  was 
covered  by  the  insurance,  where  it  appeared 
that  he  continued  to  receive  his  wages  from 
his  employer  only,  and  that  the  hoisting 
apparatus  was  a  necessary  and  usual  part 
of  the  business  of  a  contracting  carpenter. 

In  Fidelity  &  C.  Co.  v.  Lone  Oak  Cotton 
Oil  k  Gin  Co.  35  Tex.  Civ.  App.  260,  80  S. 
W.  541,  it  was  held  that  an  injury  to  a 
carpenter  i.  the  regular  employ  of  a  cotton 
oil  and  gin  company,  received  while  remov- 
ing some  scaffolding  required  to  be  taken 
down  after  the  factory  had  been  constructed 
and  was  being  operated,  was  within  a  poli- 
cy to  indemnify  such  company  against  loss 
from  liability  for  damages  on  account  of 
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I  bodily  injuries  to  any  of  its  employees  with- 
in the  factory,  shop,  or  yards  in  and  during 
the  operation  of  the  trade  or  business  of  the 
assured. 

In  Hoven  v.  Employers'  Liability  Assur. 
Corp.  (Hoven  v.  West  Superior  Iron  &  Steel 
Co.)  93  Wis.  201,  32  L.R.A.  388,  67  N.  W. 
46,  it  was  held  that  an  injury  to  a  workman 
in  an  iron  and  steel  works  caused  by  the 
fall  of  a  girder,  which  was  being  raised  by 
an  independent  crew  building  an  addition 
to  the  works,  was  within  a  policy  of  in- 
demnity against  .claims  for  compensation 
for  injuries  in  "all  operations  connected 
with  the  business  of  iron  and  steel  works." 

In  Andrus  v.  Maryland  Casualty  Co.  91 
Minn.  358, 98  N.  W.  200,  under  a  policy  in- 
demnifying the  assured  for  damages  for  in- 
juries to  persons  in  or  about  a  certain  build- 
ing owned  by  him,  but  which  excepted  loss 
from  liability  for  injuries  suffered  by  any 
persons  engaged  in  making  additions  to  or  al- 
terations in  any  building,  or  any  loss  from 
liability  for  injuries  suffered  by  any  person 
before  the  premises  had  been  fully  completed 
ready  for  occupancy,  it  was  held  that  such 
exception  did  not  cover  injuries  to  an  em- 
ployee while  operating  an  elevator  in  such 
building  which  was  being  constructed  to  re- 
place an  old  building  and  which  was  not 
altogether  completed  when  the  employee  sus- 
tained his  injury,  where  at  the  time  of  the 
execution  of  the  contract  of  insurance  the 
insurer  had  notice  that  the  building,  was  not 
fullv  completed. 

In  Fidelity  &  C.  Co.  v.  Phoenix  Mfg.  Co. 
40  C.  C,  A.  614,  100  Fed.  604,  in  which 
the  contract  of  insurance  described  the 
assured's  business  as  that  of  "manufactur- 
ers and  erectors  of  machinery,  show  cases, 
and  ofTice  fixtures,  and  general  woodwork," 
and  indemnified  the  assured  against  losses 
from  liability  for  injuries  to  its  employees 
in  the  occupations  mentioned,  it  was  held 
in  an  action  on  the  policy  to  recover 
for  damages  paid  for  injuries  received  by 
certain  carpenters  in  the  employ  of  the  in- 
sured, who  were  engasjed  in  tearing  down  an 
old  buildinjr  preparatory  to  the  erection  of 
a  new  one,  that  it  was  proper  to  submit  to  the 
jury  the  question  whether  the  men  injured 
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was  attacked  by  it  and  brought  an  action 
against  the  plaintifT  for  negligently  putting 
him  to  work  on  the  horses  and  thereby  ex- 
posing him  to  the  disease.  Judgment  was 
rendered  in  his  favor  for  $1,612,  which  the 
plaintiff  paid  in  full.  The  present  action  is 
brought  to  recover  the  amount  so  paid,  with 
the  costs  and  expenses  of  suit.  The  defend- 
ant was  duly  notified  by  the  plaintiff  of  the 
bringing  of  the  action  against  it,  and  was 
requested,  as  provided  in  the  policy,  to  take 
upon  itself  the  defense  of  this  suit,  but  it 
declined  to  do  so  on  the  ground  that  the 
cause  of  action  did  not  come  within  the 
terms  of  the  policy.  The  case  was  heard 
by  a  judge  of  the  superior  court  without  a 
jury,  on  stipulations  by  the  parties  as  to 
the  facts  and  the  evidence.  It  was  agreed 
that  the  damages  assessed  in  Barry's  favor 
were  fair  and '  reasonable,  and  it  was  also 
agreed  that  if  the  judge  found  that  the 
defendant  was  liable  he  should  add  to  the 
$1,512  such  sum  as  he  found  to  be  reason- 
able and  proper  and  necessarily  disbursed 
by  the  plaintiff  in  the  action  of  Barry 
against  it.  The  judge  found  for  the  plain- 
tiff in  the  sum  of  $2,474.68.     The  defend- 


ant asked  the  judge  to  make  certain  rulings 
and  findings  which  the  judge  refused  to 
make,  and  the  defendant  excepted  thereto 
and  to  the  findings  and  rulings  that  were 
made.  The  case  comes  here  on  report.  If 
the  rulings  and  findings  are  correct,  judg- 
ment is  to  be  entered  for  the  plaintiff; 
otherwise  for  the  defendant. 

The  policy  is  entitled  "Manufacturers* 
Employers'  Liability  Policy."  The  contract 
which  it  contains  is  one  of  indemnity,  in 
which  the  defendant  engages  to  make  good 
to  the  plaintiff  any  loss  or  damage  which 
it  may  sustain  by  reason  of  its  liability 
to  its  employees  for  bodily  injuries  acci 
dentally  suffered  by  them  while  engaged  in 
doing  the  work  which  they  were  employed 
to  do.  It  is  a  kind  of  insurance  that  has 
grown  out  of  modern  industrial  and  busi- 
ness conditions,  and  it  is  intended  to  afford 
full  protection  to  employers  in  all  casos 
where  their  employees  have  accidentally  re- 
ceived bodily  injuries  for  which  they  are 
liable.  It  also  accomplishes  the  economic 
result  with  which,  however,  we  have  noth- 
ing to  do,  of  distributing  more  or  less 
widely  some  of  the  loss  or  damage  which 


were  at  the  time  of  the  injury  engaged  in 
one  of  the  occupations  covered  by  the  poli- 
cy of  insurance,  and  whether  the  term  gen- 
eral woodwork"  was  commonly  understood 
to  include  the  work  upon  which  the  injured 
employees  were  engaged. 

On  the  other  hand,  in  B.  Roth  Tool  Co. 
V.  New  Amsterdam  Casualty  Co.  88  C.  C.  A. 
669,  161  Fed.  709,  it  was  held,  under  a 
policy  warranting  that  no  explosives  should 
be  used  on  the  assured's  premises,  that  there 
could  be  no  recovery  for  a  loss  resulting 
from  injuries  to  an  employee  of  the  as- 
sured resulting  from  the  explosion  of  a 
large  metal  tube  filled  with  various  metals 
and  materials  of  an  explosive  nature  when 
exposed  to  the  heat  of  a  furnace  on  &s- 
Bured's  premises. 

In  Home  Mixture  Guano  Co.  v.  Ocean 
Acci.  &  Guarantee  Corp.  176  Fed.  600,  under 
an  employer's  liability  policy  covering  in- 
juries to  employees  engaged  in  "ordinary 
repairs,"  and  excepting  injuries  to  employ- 
ees occurring  in  the  "construction,  demoli- 
tion, or  extraordinary  repairs  to  any  struct- 
ure, building,  or  plant,"  it  was  held  that 
the  assured  could  not  recover  for  damages 
on  account  of  injuries  suffered  by  one  of  his 
employees  while  engaged  in  rebuilding  a 
portion  of  assured's  factory,  which  had  been 
destroyed  by  fire. 

In  People's  Ice  Co.  v.  Emplovers*  Liability 
Assur.  Corp.  161  Mass.  122,  *36  N.  E.  754, 
under  a  contract  of  liability  insurance  in 
which  it  was  warranted  that  the  insured's 
business  was  that  of  ice  dealers,  and  that 
the  operations  carried  on  by  its  employees 
were  cutting  and  handling  ice,  and  that  the 
machinery  in  use  was  such  as  was  neces- 
sary in  cutting  ice,  it  was  held  that  in- 
juries received  by  employees  by  the  fall 
.•^0  L.R.A.(N.S.^ 


of  an  ice  house  which,  in  a  season  in  which 
there  could  be  no  cutting  of  ice,  was  in 
process  of  construction  by  the  assured  for 
the  purpose  of  storing  ice,  were  not  covered 
by  the  policy. 

In  WolimaH  v.  Fidelity  &  C.  Co.  87  Mo. 
App.  677,  under  an  employers'  indemnity 
policy  which  described  the  assured's  busi- 
ness as  that  of  "wholesale  dry  goods  and 
stock  of  merchandise,"  and  stated  that  tUe 
machinery  used  was  that  usual  to  such  build- 
ings, it  was  held  injuries  to  an  employee 
engaged  in  running  machinery  for  polish- 
ing rusted  cutlery,  put  in  the  building  after 
the  issuance  of  the  policy,  were  not  within 
its  scope. 

In  Kelley  v.  London  Guarantee  &  Acci. 
Co.  97  Mo.  App.  623,  71  S.  W.  711,  it  was 
held  that  liability  for  injuries  due  to  the 
individual  negligence  of  a  member  of  a 
partnership  when  not  engaged  in  the  part- 
nership business  was  not  covered  by  a  poli- 
cy of  insurance  indemnifying  the  partner- 
ship against  loss  for  injuries  to  its  employ- 
ees from  the  negligence  of  the  partnership. 

In  East  Carolina  R.  Co.  v.  Maryland 
Casualty  Co.  145  N.  C.  114,  58  S.  E.  906, 
under  an  indemnity  policy  excepting  loss 
from  liability  for  injuries  "to  or  caused  by 
any  person  unless  his  wages  are  included  in 
the  estimated  wages  named  in  the  sched- 
ule," it  was  held  that,  to  recover  for  a  loss 
for  injuries  to  an  employee  caused  by  the 
negligence  of  jbl  fellow  servant,  it  was  neces- 
sary for  the  assured  to  show  that  both  of 
the  servants,  the  injurer  and  the  injured, 
were  on  the  pay  roll,  and  that  therefore 
there  could  be  no  recovery  for  damages  on 
account  of  injuries  to  an  employee  due  to 
the  negligence  of  the  president  and  general 
manager,  who  was  at  the  time  running  as 


1910. 


H.  P.  HOOD  &  SONS  V.  MARYLAND  CASUALTY  00. 


1135 


falls  on  those  engaged  in  industrial  occupa- 
tions. It  is  to  be  noted  that  the  policy 
does  not  contain  the  words  "violent  and 
external"  in  addition  to  the  word  "acci- 
dental/' as  is  the  case  in  many  if  not  most 
accident  policies.  The  insurance  is  liability 
insurance  so  called,  and  not  insurance 
against  accidents.  The  liability  insured 
against  is  that  "imposed  by  law  upon  the 
assured  for  damages  on  account  of  bodily 
injuries  or  death  accidentally  suffered 
.  .  .  by  any  employee."  Although  the 
policy  contains  many  conditions,  there  is  no 
limitation  or  exception  in  regard  to  the 
kind  or  nature  or  cause  of  the  accidents 
out  of  which  the  liability  insured  against 
may  rise.  The  fact  that  the  accident  may 
have  been  occasioned  through  negligence  on 
the  part  of  the  insured  is,  therefore,  im- 
material. Tliough  instructions  to  that  ef- 
fect were  requested  and  refused,  and  ex- 
ceptions were  taken  to  such  refusal,  they 
have  not  been  argued;  the  defendant  being 
apparently  content  with  the  instructions 
given  in  regard  to  that  matter.  The  ques- 
tion then  is  whether  the  amount  which 
the  plaintiff  was  compelled  to  pay  Barry 


was  paid  "for  damages  on  account  of  bodily 
injuries  accidentally  suffered"  by  him  with- 
in the  meaning  of  the  policy.  It  is  plain 
that  Barry  suffered  bodily  injury  in  conse- 
quence of  becoming  infected  with  glanders; 
as  much  so  as  if  he  had  had  a  leg  or  an 
arm  broken  by  a  kick-  from  a  vicious  horse. 
Indeed  it  is  possible  that  the  bodily  injury 
caused  by  glanders  was  greater  and  more 
lasting  than  that  caused  by  a  broken  leg  or 
arm  would  have  been.  It  is  plain,  also, 
that  he  suffered  the  injury  "within  the 
factory,  shop,  or  yard  described  in  the 
schedule,"  and  "during  the  operation  of 
the  trade  or  business  described  in  the  sched- 
ule." Was  the  injury  brought  about  acci- 
dentally, within  the  fair  scope  and  meaning 
of  the  policy,  or  was  it  the  result  of  a 
disease  contracted  while  in  the  employ  of 
the  plaintiff,  but  for  which  the  defendant 
is  not  liable?  It  is  clear,  we  think,  that 
the  infection  which  caused  the  disease  from 
which  Barry  suffered  was  due  to  accident. 
It  was  in  the  nature  of  an  accident  that  he 
was  set  to  work  upon  or  cleaning  up  after 
horses  that  had  glanders,  and  it  was  in 
the  nature  of  an  accident  that  he  became 


engineman,  and  whose  wages  were  not  in- 
cluded in  the  estimated  wages  in  the  sched- 
ule. 

In  Frank  Unnewehr  Co.  v.  Standard  Life 
&  Acci.  Ins.  Co.  99  C.  C.  A.  490,  176  Fed. 
16,  the  policy  in  suit  provided  that  it 
should  not  cover  loss  for  liability  for  in- 
juries suffered  by  "any  person  employed  in 
violation  of  law  as  to  age,"  and  it  appeared 
that  it  was  provided  by  statute  that  no 
child  was  to  be  employed  "at  employment 
whereby  its  life  or  limb  is  in  danger."  It 
was  held  that  there  could  be  no  recovery 
on  the  part  of  the  assured  for  injuries  to  a 
child  caused  by  his  attempting  to  stop  a 
saw  in  the  neighborhood  of  which  he  worked, 
though  the  employment  of  the  child  did  not 
involve  the  operating  or  assisting  in  operat- 
ing tlie"  saw  itself. 

In  Chicago-Coulterville  Coal  Co.  v.  Fi- 
delity &  C.  Co.  130  Fed.  957,  it  was  held 
under  an  indemnity  policy  exempting  the 
insurer  from  liability  for  any  loss  for  in- 
juries to  the  assured's  employees  occasioned 
by  the  failure  of  the  insured  to  observe  any 
statute  affecting  the  safety  of  persons,  that 
there  could  be  no  recovery  for  damages  for 
injuries  to  a  miner  in  the  employ  of  the 
assured,  resulting  from  the  latter's  wilful 
failure  to  maintain  an  open  passageway 
around  the  landing  place  at  the  bottom  of 
the  shaft,  as  required  by  statute,  though 
the  policy  of  insurance  contained  a  preced- 
ing general  statement  that  the  insured  was 
indemnified  against  loss  from  statutory 
liability  to   its  employees. 

Tlie  case  last  reviewed  was  followed  in 
Royle  Min.  Co.  v.  Fidelity  &  C.  Co.  126  Mo. 
App.  104,  103  S.  W.  1098,  and  the  same 
conclusion  reached  under  identical  provi- 
sions of  a  similar  policy. 
80  L.R.A.(N.S.) 


In  Tozer  v.  Ocean  Acci.  &  Guarantee  Corp. 
94  Minn.  478,  103  N.  W.  509,  and  Good- 
willie  V.  London  Guarantee  &  Acci.  Co.  108 
Wis.  207,  84  N.  W.  164,  it  was  held  under 
an  exception  in  an  employers'  liability  poli- 
cy that  it  did  not  cover  any  loss  from  lia- 
bility for  injuries  to  any  child  employed 
by  the  assured  contrary  to  law,  that  there 
could  be  no  liability  on  the  part  of  the  in- 
surer even  though  the  injury  was  not  the 
proximate  result  of  the  illegal  employment. 

It  may  be  well  to  note  here  that  in  Tozer 
V.  Ocean  Acci.  &  Guarantee  Corp.  and  Royle 
Min.  Co.  V.  Fidelity  &  C.  Co.  supra,  the  as- 
sured recovered  upon  the  ground  that  the  in- 
surer was  estopped  from  denying  its  liability 
under  its  contract,  because,  after  having 
been  informed  of  all  the  facts,  it  voluntarily 
assumed  control  of  and  conducted  the  de- 
fense to  the  suit  against  the  assured. 

So,  in  Glens  Falls  Portland  Cement  Co.  v. 
Travelers'  Ins.  Co.  162  N.  Y.  399,  56  N.  E. 
897,  affirming  11  App.  Div.  411,  42  N.  Y. 
Supp.  285,  under  a  contract  of  insurance  i" 
which  the  assured  stipulated  to  conduct  all 
its  business  and  maintain  all  its  premises 
to  which  the  insurance  applied  in  strict 
compliance  with  all  statutes,  ordinances,  and 
by-laws  providing  for  the  safety  of  persons, 
the  insurer  was  held  to  be  estopped  from 
setting  up  the  defense  that  the  set  screw 
which  caused  the  accident  to  the  insured's 
employee  was  not  guarded  as  required  by 
law  where,  in  accordance  with  its  contract, 
it  had  conducted  the  defense  in  the  ac- 
tion for  the  injury  down  to  the  eve  of  trial, 
and  had  then  withdrawn,  leaving  the  as- 
sured no  reasonable  opportunity  to  prepare 
a  defense  to  the  action.  J.  A.  tX 
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infected  with  the  disease.  The  language 
used  by  Mat  hew  L.  J.,  in  Higgiiis 
V.     Campbell     &     Harrison     [1904]     1     K. 

B.  328,  337,  where  the  judgment  of  the 
court  of  appeals  was  sustained  by  the  House 
of   Lords    (Brintons    v.    Turvey    [1905]    A. 

C.  230,  2  A.  &  E.  A«n.  Cas.  137),  though 
there  was  a  vigorous  dissent  by  Lord  Rob- 
ertson, is  apropriate  here.    "It  was  an  acci- 
dent that  the  workman,  in  dealing  with  the 
wool,    was    brought    in    contact    with    that 
which  might  infect  him  with  this  disease 
of  anthrax,  and   it  was  a  further  accident 
that    the    disease    attacked    him."      If    the 
disease  was  the  result  of  an  accident,  then 
we    do    not    see    why    it    does    not    jfollow 
that  the  bodily  injury  which  Barry  suffered 
as  the  result  of  the  disease  was  not  acci- 
dentally   suffered,   nor   why   the   case    does 
not  come  within  the  terms  of  the  policy. 
The  language  is  "bodily  injuries  accident- 
ally suffered."    It  hardly  could  be  broader. 
The  intention  is,  as  has  been  said,  to  afford 
full   protection   and   indemnity   to   the   as- 
sured.   Any  accident  that  causes  bodily  in- 
jury in  any  way  is  'included.    Bodily  injury 
Is  more  commonly  associated  perhaps  with 
physical  force  of  some  sort,  but,  in  the  ab- 
sence of  anything  in  the  policy  limiting  it 
to  that,  wfe  do  not  see  how  or  why  it  can 
or  should  be  so  restricted.    A  liability  grow- 
ing out  of  an  accident  which  results  in  in- 
fecting the  workman  with  a  loathsome  and 
dangerous  disease  and  thereby  causes  him 
great  and   perhaps  lasting  physical  injurj' 
would  seem  to  be  as  much  within  the  spirit 
and  intent  of  the  contract  as  if  the  injury 
had  been  caused  by  a  blow  or  some  other 
equally  obvious  manifestation  of  force.     As 
was  said  by  Lord  Halsbury  in  Brintons  v. 
Turvey    [1905]   A.  C.  230,  235,  2  A.  &  E. 
Ann.  Cas.  137,  the  anthrax  case,  "when  some 
affection  of  our  physical  frame  is  in   any 
way   induced  by   an   accident,  we  must  be 
on  our  guard   that  we  are  not  misled   by 
medical  phrases  to  alter  the  proper  appli- 
cation of  the  phrase  ^accident  causing  in- 
jury,' because  the  injury  inflicted  by  acci- 
dent sets  up   a  condition   of  things  which 
medical  men  describe  as  disease." 

The  construction  which  we  are  inclined 
to  give  to  the  policy  accords  with  the  great 
weight  of  authority  in  similar  cases,  and 
rests,  we  think,  on  sound  principles,  f'ree- 
man  v.  Mercantile  Mut.  Acci.  Asso.  156 
•Mass.  351,  17  L.R.A.  753,  30  N.  E.  1013; 
Hughes  V.  Clover,  C.  &  Co.  [1909]  2  K.  B. 
798,  affirmed  by  the  House  of  Lords  in 
[1910]  A.  C.  242;  Brintons  v.  Turvey 
[1905]  A.  C.  230,  2  A.  A;  E.  Ann.  Cas.  137, 
[1904]  1  K.  B.  328;  Wicks  v.  Dowell  &  Co. 
[1905]  2  K.  B.  225,  2  A.  &  E.  Ann.  Cas. 
732;  Ismay  v.  Williamson  [1908]  A.  C. 
437;  Fenton  v.  J.  Thorley  &  Co.  [1903] 
30  L.R.A.(]Sr.S.) 


A.  C.  443;  Columbia  Paper  Stock  Co.  ▼. 
Fidelity  &  C.  Co.  104  Mo.  App.  157,  78 
S.  W.  320;  iEtna  L.  Ins.  Co.  v.  Fitzgerald, 
165  Ind.  317,  1  L.R.A.(N.S.)  422,  112  Am. 
St.  Rep.  232,  75  N.  E.  262,  6  A.  &  E.  Ann. 
Cas.  551;  Fetter  v.  Fidelity  &  C.  Co.  174 
Mo.  256,  61  L.R.A.  459,  97  Am.  St.  Rep. 
560,  73  S.  W.  692;  Cary  v.  Preferred  Acci. 
Ins.  Co.  127  Wis.  67,  5  L.R.A.(N.S.)  »26, 
115  Am.  St.  Rep.  997,  106  N.  W.  1065, 
7  A.  &  E.  Ann.  Cas.  484;  Omberg  v.  United 
States  Mut.  Acci.  Asso.  101  Ky.  303,  72 
Am.  St.  Rep.  413,  40  S.  W.  909;  Delaney 
V.  Modern  Acci.  Club,  121  Iowa,  528,  63 
L.R.A.  603,  97  N.  W.  91 ;  Martin  v.  Manu- 
facturers' Acci.  Indemnity  Co.  151  N.  Y.  94, 
45  N.  E.  377. 

The  defendant  relies  on  Bacon  v.  United 
States  Mut.  Acci.  Asso.  (Stedraan  v.  United 
States   Mut.   Acci.    Asso.)    123    N.   Y.   304, 
9  L.R.A.  617,  20  Am.  St.  Rep.  748,  26  N.  E. 
399.     The  deceased  in  that  case  died  from 
malignant  pustule.     It  did  not  appear  how 
the   disease    was   contracted,    though    from 
what  is  said   in  the  dissenting  opinion   it 
might  perhaps  be  inferred  that  it  was  con- 
tended that  it  was  caused  by  the  bacilli  of 
anthrax  coming  from  the  car  loads  of  hidea 
which  frequently  passed  the  station  where 
the  deceased  was  employed,  and  from  the 
cattle  which  were  slaughtered  in  large  num- 
bers in  the  vicinity.     The  certificate,  how- 
ever,  expressly   provided   that  the  benefits 
under  it  should  not  extend  "to  any  bodily 
injury  of  which  there  shall  be  no  external 
and  visible  sign,  nor  to  any  bodily  injury 
happening  directly   or  indirectly  in   conse- 
quence of  disease;  nor  to  any  death  or  dis- 
ability which  may  be  caused  wholly  or  in 
part  by  bodily  infirmities  or  disease  exist- 
ing prior  or  subsequent  to  the  date  of  this 
certificate."      What   the    deceased    was    in- 
sured against  were  "bodily  injuries  effected 
through    external,    violent,    and    accidental 
means."     The    form    of   the    certificate    or 
policy  is  enough,  we  think,  to  distinguish 
that  case  from  this. 

In  accordance  with  the  report  the  entry 
will  be — 

Judgment  for  the  plaintiff. 


MASSACHUSETTS     SUPREBflB    JUDI- 
CIAL COLTIT. 

JOHN  H.  MENUT,  Appt., 
v. 

BOSTON  k  MAINE  RAILROAD. 

(—  Mass.  — ,  92  N.  E.  1032.) 

Railroad  —  duty  to  fence  —  protection 
against  fall  from  abutting  propcrtT- 

The  statutory  duty  of  a  railroad  company 
to  fence  its  tracks  does  not  extend  to  the 
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erection  of  a  fence  to  prevent  one  who,  while 
at  work  on  adjoining  property,  falls  from  a 
structure,  from  passing  over  the  boundary 
lino  onto  its  right  of  way,  to  his  injury. 

(November  22,  1910.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Essex  County  in 
defendant's  favor  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.     AfSrmed. 

Plaintiff  alleged  that  while  lawfully 
working  on  premises  adjoining  defendant's 
right  of  way,  he  was  thrown  from  a  pile 
of  lumber,  and  in  falling,  fell  over  a  stone 
wall,  and  was  severely  injured,  "owing  to 
negligence  of  defendant,  its  servants  or 
agents,  in  failing  to  erect  and  maintain  a 
fence  on  said  premises,  which  said  fence,  if 
erected  and  maintained,  would  have  caught 
said  plaintiff  as  he  fell  from  the  pile  of 
lumber,  and  prevented  his  falling  over  the 
stone  wall  to  the  ground  below." 

The.  other  facts  are  stated  in  the  opinion. 

Messrs.  E.  M.  Schwarzenberg  and  E. 
F.  Schwarzenberg,  for  appellant: 

An   action   to   recover   damages   for   per- 


sonal injuries  sustained  while  lawfully  em- 
ployed upon  another's  premises  adjoining 
the  defendant's  railroad,  caused  by  the  de- 
fendant's failure  to  erect  and  maintain  a 
fence  on  the  side  of  the  railroad  opposite 
said  premises,  in  accordance  with  the  pro- 
visions of  §  120,  chap.  Ill,  of  the  Revised 
Laws,  then  in  force,  can  be  maintained. 

New  York  C.  &  H.  R.  R.  Co.  v.  Price,  16 
L.R.A.(N.S.)  1103,  86  C.  C.  A.  502,  159 
Fed.  330;  Baltimore  &  P.  R.  Co.  v.  Cumber- 
land, 176  U.  S.  232,  44  L.  ed.  447,  20  Sup. 
Ct.  Rep.  380;  Atchison,  T.  &  S.  F.  R.  Co. 
V.  Reesman,  23  L.R.A.  768,  9  C.  C.  A.  20, 
19  U.  S.  App.  590,  60  Fed.  370;  Schmidt  v. 
Milwaukee  &  St.  P.  R.  Co.  23  Wis.  186,  99 
Am.  Dec.  158;  Blair  v.  Milwaukee  &  P.  du 
Cii.  R.  Co.  20  Wis.  254;  Union  P.  R.  Co.  v. 
McDonald,  152  U.  S.  283,  38  L.  ed.  443,  14 
Sup.  Ct.  Rep.  019;  Isabel  v.  Hannibal  & 
St.  J.  R.  Co.  60  Mo.  475;  Kevser  v.  Chicngu 
&  G.  T.  R.  Co.  66  Mich.  39u,  33  N.  W.  807 ; 
Donnegan  v.  Erhardt,  119  N.  Y.  468,  7 
L.R.A.  527,  23  N.  E.  1051 ;  Ludtke  v.  Lake 
Shore  &  M.  S.  R.  Co.  24  Ohio  C.  C.  120. 

Messrs.  Henry  F.  Hurlburt  and  Damon 
E.  Hall,  for  appellee: 

The  object  of  Rev.  Laws,  chap.  Ill,  §  120, 


Note.  —  Duty   of   railroiid   company    to 
fence  tracks  against  persons. 

As  to  the  duty  of  a  railroad  company 
to  fence  its  right  of  way,  in  general,  see 
note  in  6  L.R.A.  737. 

The  duty  of  a  railroad  company  to  fence 
its  tracks  against  children  is  considered  in 
the  note  to  New  York  C.  &  H.  R.  R.  Co.  v. 
Price,  16  L.R.A.(N.S.)  1103,  and  this  note 
is  accordingly  limited  to  cases  involving 
the  duty  as  against  adults. 

It  seems  evident  that  an  ordinary  rail- 
road fence  would  hardly  constitute  a  barri- 
er to  an  adult  person  about  to  enter  volun- 
tarily upon  a  railroad  right  of  way,  and 
that  the  want  of  a  fence  along  the  tracks 
could  hardly  be  said  to  be  a  contributing 
cause  of  an  injury  to  an  ordinary  adult  per- 
son wilfully  trespassing  upon  the  right  of 
way.  Thus,  in  Lehey  v.  Hudson  River  R. 
Co.  4  Robt.  204,  holding  that  a  statute  re- 
quiring railroad  companies  to  fence  in  their 
road  is  inapplicable  to  a  freight  depot,  and 
that  the  failure  of  a  railroad  company  to 
inclose  such  a  depot  cannot  affect  its  lia- 
bility for  the  death  of  a  trespasser,  killed 
by  the  movement  of  cars  there,  the  court 
said:  'The  decedent  was  not  killed  in  con- 
sequence of  the  want  of  such  fence.  The 
same  rule  is  not  to  be  applied  to  him  as  to 
dumb  animals,  who  stray  on  uninclosed 
tracks,  and  get  killed." 

The  cases  involving  the  duty  of  a  rail- 
road company  to  fence  its  tracks  against 
an  adult  are  therefore  comparatively  few, 
and  most  of  them  arise  vvherp,  as  in  Mexut 
V.  Boston  &  M.  R.  Co.  the  person  accident- 
ally falls  upon  the  right  of  way,  or  where 
30  L.R.A.(N.S.) 


he  unwittingly  passes  thereon,  or  is  thrown 
or  carried  thereon  in  some  way,  against  his 
will,  under  such  circumstances  that,  if  the 
tracks  had  been  fenced,  the  particular  in- 
jury would  not  have  been  inflicted.  But 
under  such  circumstances  it  seems  to  be 
uniformly  held  that  railroad  companies  are 
imder  no  duty  to  maintain  fences. 

.  Thus,  in  King  v.  Central  R.  Co.  107  Ga. 
754,  33  S.  E.  839,  it  is  held  that  a  railroad 
company  owes  no  duty  to  the  public  to  place 
a  fence  or  guard  rail  along  its  road,  where 
the  tracks  are  in  a  cut  on  one  side  of  which 
is  a  brick  wall,  with  its  top  on  a  level 
with  and  extending  along  a  public  street, 
running  parallel  with  the  right  of  way,  in 
prevent  a  stranger  attempting  to  cross  the 
tracks  in  the  night,  and  not  knowing  of  the 
cut  and  wall,  from  falling  from  the  latter 
and  onto  the  right  of  way,  to  his  injury. 
So,  in  the  absence  of  statute,  a  railroad 
company  is  under  no  duty  to  fence  in  or 
place  guards  along  a  cut  or  excavation 
through  which  its  track  runs,  with  a  high- 
way running  parallel  with  and  alongside 
of  the  cut,  to  prevent  one  driving  along  the 
highway  from  being  thrown,  with  his  horse 
and  buggy,  from  the  road  and  down  into  the 
cut,  to  his  injury.  Collier  v.  Georgia  R.  Co. 
76  Ga.  611. 

And  in  the  absence  of  a  statutory  require- 
ment, the  fact  that  a  railroad  is  not  fenced 
does  not  make  the  railroad  company  liable 
for  injuries  to  a  person  driving  along  a 
highway  parallel  with  the  track,  whose 
horse  drew  him  against  a  train  as  it  passed. 
Revnolds  v.  Great  Northern  R.  Co.  29  L.R.A. 
695,  16  r.  C.  A.  435,  32  U.  S.  App.  677, 
69  Fed.  808. 
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is  "to  prevent  the  entrance  of  cattle  upon 
the  road/'  and  not  to  prevent  men  from 
falling  from  adjoining  property  onto  the 
railroad  location,  and  the  only  persons  en- 
titled to  the  protection  of  this  statute  are 
"adjoining  owners." 

Byrnes  v.  Boston  k  M.  R.  Co.  181  Mass. 
322,  63  N.  E.  897;  Gerry  v.  New  York,  N. 
H.  &  H.  R.  Co.  194  Mass.  35,  79  N.  E.  783; 
New  York  C.  A  H.  R.  R.  Co.  v.  Price,  10 
L.K.A.(N.B.)  1103,  86  C.  C.  A.  602,  159 
Fed.   330. 

The  statute  was  intended  and  has  al- 
ways been  held  to  be  for  tlie  protection  of 
cattle,  and  not  of  persons,  and  the  present 
plaintiff  cannot  take  advantage  of  it  to  re- 
cover for  personal  injuries. 

Byrnes  v.  Boston  &  M.  R.  Co.  supra; 
Eames  v.  Worcester  &  N.  R.  Co.  105  Mass. 
193. 

The  proximate  cause  of  the  accident  was 
the  initial  loss  of  balance,  with  which  the 
defendant  was  in  no  way  connected. 

Stone  V.  Boston  &  A.  R.  Co.  171  Mass. 
536,  41  L.R.A.  794,  51  N.  E.  1 ;  Kane  v. 
Boston  Elev.  R.  Co.  192  Mass.  386,  78  N.  E. 
485;  Glassey  v.  Worcester  Consol  Street  R. 
Co.  185  Mass.  315,  70  N.  E.  199;  Bellino 
V.  Columbus  Constr.  Co.  188  Mass.  430,  74 
N.  E.  684 ;  Cole  v.  German  Sav.  &  L.  Soc.  63 
L.R.A.  416,  59  C.  C.  A.  593,  124  Ted.  113; 
Dolphin  V.  Worcester  Consol.  Street  R.  Co. 
189  Mass.  270,  75  N.  E.  635:  Stacy  v. 
Knickerbocker  Ice  Co.  84  Wis.  614,  54  N. 
W.  1091 ;  Elliott  v.  Allegheny  County  Light 
Co.  204  Pa.  568,  54  Atl.  278. 

Braley,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff,  having  no  cause  of  action 
at  common  law,  seeks  to  hold  the  defend- 
ant in  damages  for  personal  injuries  caused 


by  a  failure  to  comply  with  Rev.  Laws,  chap. 
Ill,  §  120,  now  Acta  190C,  chap.  463,  pt, 
2,  §   103,  that  "every  railroad  corporation 
shall    erect   and   maintain    suitable   fences, 
with    convenient    bars,    gates,    or    openings 
therein,  upon  both  sides  of  the  entire  length 
of  its  railroad,  except  at  the  crossings  of 
a  public  way,  or  in  places  where  the  con- 
venient use  of  the  road  would  be  thereby  ob- 
structed, and  except  at  places  where,  and 
so  long  as,  it  is  expressly  exempted  from 
the  duty  of  so  doing  by  the  board  of  rail- 
road  commissioners.     .     .     .     The  corpora- 
tion shall  also  construct  and  maintain  suf- 
ficient barriers,  where  it  is  necessarv  and 
practicable  to  do  so,  to  prevent  the  entrance 
of   cattle   upon    the    railroad.      A    corpora- 
tion which  unreasonably  neiglects  to  comply 
with  the  provisions  of  this     .     .     .     section 
shall,   for   every   such    neglect,   forfeit   not 
more   than    $200   for    every    month    during 
which   the   neglect  continues,    and   the   su- 
preme judicial  court  shall  have  jurisdiction 
in  equity  to  compel  the  corporation  to  com- 
ply  with  such   provisions,   and,   upoi)  such 
neglect,   to   restrain   and    prohibit    it   from 
crossing  a  highway  or  town  way.  or  from 
using  any  land,  until  such  provisions  shall 
have  been  complied  with."    Rust  v.  Low.  6 
Mass.  90,  93;  Thayer  t.  Arnold,  4  Met  589; 
Eames  v.  Salem  &  L.  R.  Co.  98  Mass.  560, 
96  Am.  Dec.  676;  Baxter  v.  B.  &  W.  R.  Corp. 
102    Mass.    383;     Bronson    v.     CoflSn,    108 
Mass.  175,  11  Am.  Rep.  335.     It  is  not  suf- 
ficient for  the  plaintiff  to  prove  that  the 
defendant  failed  to  fence,  and  if  this  had 
been  done  he  would  not  have  been  injured, 
but   he   must   go    further,    and    show   that 
the  requirement  of  the  statute  was  enacted 
for  his  benefit.     The  inquiry,   therefore,  is 
whether  it  was  the  defendant's  duty  to  erect 
and  maintain  at  the  place  of  the  accident 


In  Wabash  R.  Co.  v.  GnuU,  116  111.  App. 
443.  it  was  held  that  a  railroad  company  is 
under  no  common-law  duty  to  fence  its  right 
of  way;  and  that  its  statutory  duty  does 
not  extend  to  the  erection  of  a  ifence  to  pre- 
vent injury  to  one  by  reason  of  his  horses 
running  away  as  he  was  driving  along  a 
liiphway  parallel  with  and  adjoining  the 
railroad,  and,  in  the  absence  of  a  fence  there, 
running  upon  and  along  the  railroad  track 
to  an  embankment  across  a  ravine,  and 
there  throwing  or  rolling  themselves,  the 
wagon,  and  the  driver  down  the  embank- 
ment, whereby  the  driver  was  killed. 

Where  a  public  highway  is  so  constructed 
that  it  terminates  20  feet  from  a  previously 
existing  railway  cut,  through  whicn  the  rail- 
way company's  tracks  run,  and  the  interven- 
ing land  is  a  foot  higher  than  the  crown  of 
the  highway  at  its  terminal,  and  rises  high- 
er toward  the  cut,  which  is  5  feet  in  depth 
below  the  crown  of  the  highway, — the  rail- 
road company  owning  a  5-foot  strip  next 
to  the  cut.  and  the  remainder  of  the  inter- 
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vening  20  feet  being  an  unused  strip  owned 
by  a  third  person, — the  railroad  company  is 
under  no  duty  to  fence  tlie  cut  to  prevent 
one  ignorant  of  the  locality,  and  using  the 
highway  on  a  dark  night,  from  driving  his 
horse  and  buggy  through  the  highway,  and 
up  over  the  intermediate  land,  and  into  the 
cut,  to  his  injury.  Daneck  v.  Pennsvlvanis 
R.  Co.  59  N.  J.  L.  415,  59  Am.  St.  Rep.  613. 
37  Atl.  59. 

And    a    statute    imposing    upon    railroad 
companies  the  duty  of  erecting  and  main- 
taining fences  on  the  sides  of  their  road?, 
but  expressly  enacting  that  no  corporation 
shall  be  required  to  fence  the  sides  of  it<^ 
road,  except  where  necessary  to  prevent  cat- 
tle, etc.,  from   getting  on   the   track  from 
lands   adjoining   the    same,    has   no   appli- 
cation to  fences  to  prevent  one  goine  along  a 
highway  on  a  dark  night  from  falling  into 
a  deep  cut  or  excavation  made  across  the 
highway  in  constructing  a  railroad.    Ditch- 
ett  V.  Spuyten  Duyvil  &  P.  M.  R.  Co.  67 
N.  Y.  426.  A.  C.  W. 
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a  fence  sufficient  to  have  intercepted  the 
plaintiff's  fall,  and  prevented  his  injuries. 
If  this  is  established,  the  further  averments 
of  its  negligence  are  admitted  by  the  de- 
murrer. The  language  imposing  the  duty 
does  not  define  its  scope,  and  to  ascertain 
the  proper  construction,  the  statute  must 
be  read  with  the  provisions  of  the  original 
enactments  from  which  it  has  been  derived. 
The  earlier  acts  of  incorporation  contain 
some  provisions  for  adapting  the  railroad, 
at  the  expense  of  the  corporation,  to  the 
grade  of  intersecting  highways,  which  must 
be  raised  or  lowered  to  meet  the  change  in 
level,  and  Stat.  1833,  chap.  187,  1834,  chap. 
137,  and  Stat.  1835,  chap.  148,  provided  for 
the  assessment  of  damages  if  the  location 
was  acquired  by  eminent  domain,  and  that 
at  grade  crossings  certain  precautions 
should  be  taken  for  the  safety  of  travelers 
on  highways.  But  no  attempt  at  a  gen- 
eral system  of  statutory  law  for  the  con- 
struction and  operation  of  railroads  ap- 
pears until. the  Rev.  Stat.  1836*  chap,  39; 
Sp.  Laws  Mass.  1829,  chaps.  93-95;  Stat 
1830,  chap  4;  Stat.  1831,  chaps.  55,  134,  139, 
162;  Stat.  1832,  chaps.  49,  80,  97;  Stat. 
1833,  chaps.  ]09,  1]6;  Stat.  1835,  chap.  HI. 
The  revision,  however,  did  not  require  either 
party  to  fence,  although,  under  the  general 
powers  of  the  county  commissioners,  by 
whom  damages  were  assessed,  they  could 
direct  that,  instead  of  an  award  in  money 
to  the  landowner  for  the  cost,  as  in  the  tak- 
ing of  land  for  a  highway,  the  corporation 
should  provide  and  maintain  the  necessary 
fences.  First  Parish  v.  Plymouth,  8  Cush. 
475;  Morss  v.  Boston  &  M.  R,  ('o.  2  Cush. 
636;  Boston  &  W.  R.  Corp.  v.  Old  Colony  R. 
Corp.  12  (^usli.  605,  OOS.  609;  Baxter  v. 
Boston  &  W.  R.  Corp.  supra.  If  money 
damap:e8  were  awarded,  and  the  land  re- 
mained unfenced,  besides  incurring  the  dan- 
ger of  injury  to  his  cattle,  for  which  he 
would  have  no  remedy,  the  landowner  also 
might  be  held  liable  to  suit  if,  passing  to 
the  track,  thev  caused  the  derailment  of 
trains.  Lyons  v.  Merrick,  106  Mass  71,  76; 
Lovett  V.  Salem  &  S.  D.  R,  Co.  9  Allen,  657, 
662.  But  if  either  party  was  dissatisfied, 
and  applied  for  a  jury,  the  order  was  va- 
cated; and  as  the  verdict  might  not  require 
the  erection  of  fences,  the  corporation  could 
not  be  compelled  to  act,  and  the  land- 
owner must  provide  them. 

It  was  to  guard  against  such  results  in 
the  future,  as  well  as  to  furnish  a  remedy 
"to  any  owner  of  land  heretofore  taken," 
that  Stat.  1841,  chap.  125,  was  jiassed.  The 
corporation,  in  addition  to  the  pecuniary 
damages  assessed  upon  it,  was  now  required 
"to  construct  and  maintain  •  such  embank- 
ments, drains,  culverts,  walls,  fences,  or 
other  structures  as  said  commissioners  shall 
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judge  reasonable  for  the  security  and  bene- 
fit oi  such  landowners.  And  in  their  or- 
der therefor  the  commissioners  shall  pre- 
scribe the  time  within  which  and  the  man- 
ner how  such  structure  shall  be  made  or 
repaired,  which  order  it  shall  not  be  compe- 
tent for  a  jury  to  alter  or  reverse."  Bos- 
ton k  P.  R.  Coip.  V.  Dolierty,  154  Mass. 
314,  28  N.  £.  277.  By  §  4,  the  commissioners 
were  authorized,  on  "the  application  of 
any  owner  of  land  heretofore  taken,"  or  of 
the  selectmen  of  the  town  through  which 
the  railroad  passed,  to  require  suitable 
fences  to  be  made  and  maintained  by  the 
corporation,  "as  weH  for  the  benefit  and 
security  of  such  landowner  as  of  travelers 
on  such  railroad,"  unless  the  landowner  al- 
ready had  received  in  the  assessment  of 
damages  full  compensation,  or  had  agreed 
to  make  and  maintain  such  fence;  yet  no 
right  is  conferred  upon  the  corporation  or 
the  commissioners  to  compel  him  to  fence, 
although  compensated  for  the  outlay,  Qr 
where  the  land  having  been  obtained  by  pur- 
chase, the  price  paid  was  presumed  to  in- 
clude the  cost  of  fencing  by  the  grantor. 
Morss  V.  Boston  &  M.  R.  Co.  supra;  Stearns 
V.  Old  Colony  &  F.  River  R.  Corp.  1  Allen, 
493.  But  as  the  corporation  was  not  re- 
quired to  act  unless  ordered  by  the  com- 
missioners, and  the  landowner,  content  with 
the  compensation  received,  could  remain  qui- 
escent, while  passengers  might  be  exposed 
to  great  peril  during  transportation  on  a 
partially  or  wholly  unfenced  track,  Stat. 
1846,  chap.  271,  §  3,  to  do  away  with  this 
serious  danger,  directed,  under  a  penalty 
provided  by  §  4,  that  "every  railroad  cor- 
poration shall  erect  and  maintain  suitable 
•fences  with  convenient  bars,  gates,  or  open- 
ings therein,  at  such  places  as  may  reason- 
ably be  required,  upon  both  sides  of  the  en- 
tire length  of  any  railroad  which  they  may 
hereafter  construct,  except  at  the  crossings 
of  any  turnpike,  highway,  or  other  way,  or 
in  places  where  the  convenient  use  of  the 
railroad  would  be  obstructed  thereby,  and 
shall  also  construct  and  maintain  sufficient 
barriers  at  such  places  as  may  be  necessary, 
where  it  is  practical  to  do  so,  to  prevent  ttie 
entrance  of  cattle  upon  the  railroad."  See 
Boston  &  W.  R.  Corp.  v.  Old  Colony  R. 
Corp.  12  Cush.  605,  609.  The  duty  thus  im- 
posed was  subsequently  made  enforceable  in 
equity  by  this  court  under  Stat.  1855,  chap. 
350,  and  these  statutes  having  been  con- 
solidated in  Gen.  Stat.  1860,  chap.  63, 
§§  40  to  43,  and  Acts  1874,  chap.  372,  §§  83, 
84,  have  been  uniformly  construed,  where 
the  road  was  built  prior  to  April  17,  1841, 
as  requiring  the  owner  to  fence  if  his  dam- 
ages, or  the  price  paid  to  him,  where  the 
acquisition  was  by  purchase,  included  the 
cost  of  fencing;    and   where  the  road  was 
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constructed  after  May  16,  1840,  the  corpora- 
tion fenced  the  entire  length  of  the  railroad 
on  both  sides,  except  in  places  where  a  fence 
would  obstruct  the  convenient  use  of  the 
railroad,  or  at  crossings  where  the  general 
public  had  a  right  of  way.  Morss  v.  Bos- 
ton k  M.  R.  Co.  and  Stearns  v.  Old  Col- 
ony &  F.  River  R.  Corp.  supra;  Boston  & 
A.  R.  Co.  V.  Briggs,  132  Mass.  24.  The 
exemption,  however,  was  repealed  by  Stat. 
1879,  chap.  205,  which  finally  put  upon  the 
corporation  the  absolute  and  sole  duty  of 
maintaining  the  fence,  and  where  by  either 
law  or  contract  this  burden  before  had 
been  placed  on  the  adjoining  landowner, 
the  corporation  was  required  thereafter  to 
erect  such  fences,  or  to  keep  them  in  repair 
if  they  had  been  erected,  and  could  recover 
the  reasonable  cost  in  an  action  of  contract, 
or  by  a  lien  upon  the  land  for  the  labor  and 
materials. 

Pub.  Stat.  1882,  chap.  112,  §  116,  and  Rev. 
Laws,  chap.  Ill,  §  120,  are  re-enactments  of 
these  provisions,  which,  from  the  first  to 
the  last  enactment,  prescribe  neither  the 
dimensions,  material,  nor  mode  of  construc- 
tion, except  as  may  be  inferred  from  the 
words  that  it  shall  be  a  "suitable  fence." 
It  is  common  observation  that  a  railroad 
often  runs  through  extensive  tracts  of  wood- 
land and  unimproved  lands,  and  as  a  fence 
which  there  might  be  sufficient  to  comply 
with  the  statute  would  be  wholly  insufficient 
between  coterminous  owners  of  lands  un- 
der cultivation,  Eames  v.  Salem  &  L.  R.  .Co. 
98  Mass.  560,  565,  96  Am.  Dec.  676,  decided, 
that  the  fence  defined  in  Gen.  Stat.  chap.  25, 
§  1,  now  Rev.  Laws,  chap.  33,  §  1,  was  not 
the  standard  of  requirement.  The  "secur- 
ity and  benefit"  of  the  landowner  and  "of 
travelers  upon  such  railroad"  having  been 
the  words  of  the  statute  of  1841,  there 
would  seem  to  be  no  reasonable  ground  to 
question  that,  under  the  original  act  and 
subsequent  statutes,  which  indicate  no 
change  of  purpose,  a  fence  sufficient  to  turn 
the  cattle  of  those  whose  lands  adjoined 
the  road  was  all  that  the  legislature  intend- 
ed. The  railroad  company  also,  in  the 
operation  of  its  trains,  has  the  right  to  the 
exclusive  use  of  its  tracks,  and  is  under 
no  obligation  to  anticipate  the  intrusion  of 
cattle  which  may  have  passed  unlawfully 
to  the  location,  even  where  there  has  been 
a  neglect  to  fence,  or  the  fence  may  be  in- 
sufficient to  restrain  them;  and  if  injured 
or  destroyed,  the  corporation  is  not  re- 
sponsible to  the  owner,  unless  gross  negli- 
gence at  common  law  is  shown.  Eames 
V.  Salem  &  L.  R.  Co.  98  Mass.  660,  96  Am. 
Dec.  676;  Maynard  v.  Boston  &  M.  R.  Co. 
116  Mass.  458.  15  Am.  Rep.  119;  McDonnell 
V.  Pittsfield  &  N.  A.  R.  Corp.  116  Mass.  664; 
Darling  v.  Boston  &  A.  R.  Co.  121  Mass. 
30  L.R.A.(N.S.) 


118;    Towne   v.    Nashua   &   L.   R.    Co.   124 
Mass.   101,   104;   Taft  v.   New  York,  P.    & 
B.  R,  Co.  167  Mass.  297,  32  N.  E.  168.    The 
case  of  Browne  t.  Providence,  H.  &  F.  R.  Co. 
12  Gray,  55,  71  Am.  Dec.  736,  did  not  arise 
under  our  statute,  but,  as  pointed  out   in 
Eames  v.  Salem  &  L.  R.  Co.  98  Mass.  560, 
564,  96  Am.  Dec.  676,  rested  on  the  construc- 
tion   of    a    statute    of    Connecticut,    under 
which  suit  had  been  brought  in  our  courts. 
See  Isbell  v.  New  York  &  N.  H.  R.  Co.  27 
Conn.  393,  71  Am.  Dec.  78.     This  doctrine 
has   been   applied   to   persons,   and   no   dis- 
tinction has  been  made  in  suits  for  person- 
al injuries  by  adults  or  by  plaintiffs  of  ten- 
der years,  who  have  passed  or  strayed   to 
the   tracks   through  openings   in   the   fence 
on    the   side   of    the    railroad    which    were 
not  shown  to  have  been  necessary   for  its 
convenient   operation,   or    for   crossings    to 
accommodate  the   public  ways,  or   a  place 
which,  by  implication,  the  public  had  been 
invited  to  use.     Wright  v.  Boston  &  M.  R. 
Co.  129  Mass.  440;  Morrissey  v.  Eastern  R. 
Co.  126  Mass.  377,  380,  30  Am.  Rep.  686; 
Wright  V.   Boston  &  A.  R.   Co.   142  Mass. 
296,  7  N.  E.  866;  Chenery  v.  Fitchburg  R. 
Co.  160  Mass.  211,  213,  22  L.R.A.  676,  35 
N.   E.   554.     See  McCarty   v.  Fitchburg  R. 
Co.  164  Mass.  17,  27  N.  E.  773.     And  since 
Acts  1853,  chap.  414,  §  4,  it  has  been  a  mis- 
demeanor   for    any    person    without    right, 
knowingly  to  stand  or  walk  on  a  railroad 
track.     If  the  erection  and  maintenance  of 
a  fence  was   also  designed   for  the  protec- 
tion of  the  public  generally,  and  the  failure 
to   fence   was   the   proximate   cause  of  the 
injury,  the  plaintiffs  were  not  barred,  and 
as  proof  of  their  due  care,  or  of  those  re- 
sponsible for  his  conduct  where  the  plaintiff 
appears   to   have   been    unable   to   care   for 
himself,  would  have  been  all  that  was  neces- 
sary   to    have    established    the    defendant's 
liability,  they  should   have  been  permitted 
to  recover.     But  it  is  evident  from   these 
decisions,  that  the  railroad  was  not  required  • 
to    assume    that    trespassers    might   be   on 
the  track,  or  to  fence  for  their  protection, 
and  we  never  have  adopted  the  view  that, 
if  a  trespasser  is  a  child  of  immature  age, 
or  so  young  as  to  be  incapal)le  of  caring 
for  himself,  the  company  is  called  upon  to 
anticipate    and    discover    his    presence,    al- 
though, when  discovered,  he  cannot  be  in- 
jured  wilfully,   or  treated  with   a   reckless 
disregard  for  his  safety.    Anternoitz  v.  New 
York,  N.  H.  &  H.  R.  Co.  193  Mass.  642,  79 
N.  E.  789.     Compare  Indianapolis,  P.  &  C. 
R.  Co.  V.  Pitzer,  109  Ind.  179,  68  Am.  Rep. 
387,  6  N.  E.  310,  10  N.  E.  70. 

The  plaintiff,  however,  urges  that  the  de- 
murrer should  be  overruled  and  the  judg^ 
ment  reversed,  because  in  a  few  jurisdictions 
statutes    primarily    enacted    for    purposes 
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similar  to  our  own,  even  if  in  some  in- 
stances varying  in  terms,  have  been  judicial- 
ly defined  as  including  protection  from  per- 
sonal injuries  which  might  be  caused  to 
children  of  tender  years  who  wandered 
upon  the  track  through  the  neglect  of  the 
corporation  to  fence.  Keyser  v.  Chicago 
&  G.  T.  K.  Co.  56  Mich.  559,  56  Am.  Hep. 
405,  23  N.  W.  311;  Isabel  v.  Hannibal  &  St. 
J.  R.  Co.  60  Mo.  475,  484;  Schmidt  v.  Mil- 
waukee  &  St.  P.  R.  Co.  23  Wis.  186,  9U 
Am.  Dec.  158;  Rosse  v.  St.  Paul  &  D.  R. 
Co.  68  Minn.  216,  37  L.R.A.  591,  64  Am. 
St.  Rep.  472,  71  N.  W.  20;  Chicago,  B.  &  Q. 
R.  Co.  v.  Grablin,  38  Neb.  90,  56  N.  W.  796, 
57  N.  W.  522.  See  further,  Atchison,  T.  & 
S.  h\  R.  Co.  V.  Reesman,  23  L.R.A.  768,  9 
C.  C.  A.  20,  19  U.  S.  App.  596,  60  Fed.  370, 
Hayes  v.  Michigan  C.  R.  Co.  Ill  U.  S.  228, 
28  L.  ed.  410,  4  Sup.  Ct.  Rep.  369,  and 
Union  P.  R.  Co.  v.  McDonald,  162  U.  S. 
262,  38  L.  ed.  434,  14  Sup.  Ct.  Rep.  619. 
But  even  in  the  distinction  the  decisions  are 
not  harmonious.  Some  of  them  are  favor- 
ably commented  upon  by  Brown,  J.,  in  de- 
livering the  opinion  of  a  majority  of  the 
court  in  New  York  C.  &  H.  R.  R.  Co.  v. 
Price,  16  L.R.A.(N.S.)  1103,  86  C.  C.  A. 
502,  159  Fed.  330,  where  a  boy  six  and 
one  half  years  old  ran  onto  the  defendant's 
unfenced  track,  receiving  injuries  from 
which  he  died  after  a  period  of  conscious 
suifering.  Ihe  decision  turned  upon  wheth- 
er our  statute  required  the  road  to  fence 
against  the  plaintitl's  intestate,  and  the  con- 
struction adopted  by  this  court  in  Byrnes 
V.  Boston  &  M.  R.  Co.  181  Mass.  322,  63 
N.  tl.  897,  was  followed,  and  recovery  was 
denied.  A  child  six  years  old  went  upon 
the  unfenced  track  of  the  defendant,  in 
Bischof  V.  Illinois  Southern  R.  Co.  232  111. 
446,  83  N.  E.  948,  13  A.  &  E.  Ann.  Cas. 
185,  and  was  killed;  but  after  a  review  by 
Cartwright,  J.,  of  many  of  the  cases  upon 
which  the  plaintiff  at  bar  relies,  the  court 
held  that,  under  a  statute  requiring  the 
corporation  to  erect  and  maintain  a  fence 
Bufiicient  to  prevent  cattle,  horses,  sheep, 
hogs,  and  other  stock  from  getting  on  the 
railroad,  the  company  was  not  responsible 
for  the  death  of  the  plaintiff.  It  also  has 
been  decided  in  other  jurisdictions  that 
statutes  requiring  the  corporation  to  fence 
against  live  stock  should  not  be  construed  as 
requiring  it  to  fence  for  the  protection  of 
persons,  whether  infants  or  adults;  and 
where  fencing  is  held  as  designed  for  the 
benefit  of  the  general  public,  it  would  seem 
there  is  no  obligation  to  provide  for  the 
safety  of  those  capable  of  taking  care  of 
themselves,  and  of  realizing  the  peril  of  be- 
ing on  a  railroad  track.  Allen  v.  Boston 
&  M.  R.  Co.  87  Me.  326,  32  Atl.  963;  Rus- 
sell ▼.  Maine  0.  R.  Co.  100  Me.  406,  61  Atl.  | 
30  L.R.A.(N.S.)  76 


899;  Nolan  v.  New  York,  N.  H.  A;  H.  R.  Co. 
53  Conn.  461,  473,  4  Atl.  106;  Cauley  v. 
Pittsburgh,  C.  &  St.  L.  R.  Co.  95  Pa.  398, 
40  Am.  Rep.  664;  Baltimore  &  O.  S.  W.  R. 
Co.  V.  Bradford,  20  Ind.  App.  348,  67  Am. 
bt.  Rep.  252,  49  N.  E.  388;  Cornwall  v. 
Sullivan  R.  Co.  28  N.  H.  165,  166;  Delphia 
v.  Rutland  R.  Co.  76  Vt.  84,  56  Atl.  279; 
Schreiner  v.  Great  Northern  R,  Co.  86  Minn. 
245,  247,  68  L.R.A.  75,  90  N.  W.  400;  Co- 
hoon  V.  Chicago,  B.  A  Q.  R.  Co.  90  Iowa,  169, 
173,  57  N.  W.  727;  Ditchett  v.  Spuyten- 
Duyvil  &  P.  M.  R.  Co.  67  N.  Y.  426;  Lake 
Shore  &  M.  S.  R.  Go.  y.  Liidtke,  69  Ohio  St. 
384,  69  N.  E.  653;  Carper  v.  Norfolk  &  W. 
R.  Co.  35  L.R.A.  135,  23  C.  C.  A.  669,  42 
U.  S.  App.  282,  78  Fed.  94.  if  the  building 
and  maintenance  of  a  "suitable  fence," 
which,  under  certain  conditions,  formerly 
(ievolved  upon  the  landowner,  meant  a 
structure  sufficient  to  protect  his  cattle,  and 
to  prevent  their  intrusion  upon  the  loca- 
tion, no  adequate  reason  has  been  suggest- 
ed by  the  plaintiff  why  a  different  construc- 
tion should  be  adopted  when  this  duty  is 
imposed  solely  upon  the  corporation,  and 
the  obligation  so  extended  as  to  include  a 
structure  sufficient  to  protect  the  landholder 
or  occupier,  or  their  servants,  when  on  the 
premises,  from  inadvertently  passing  or 
falling  upon  the  -track.  It  was  so  decided 
in  principle  in  the  case  of  Byrnes  v.  Boston 
&  M.  R.  Co.  181  Mass.  322,  323,  63  N.  E. 
897,  which  was  followed  with  approval  in 
Gerry  v.  New  York,  N.  H.  &  H.  R.  Co.  194 
Mass.  35,  38,  79  N.  £.  783. 

We  are  not  satisfied  that  these  recent 
cases,  to  say  nothing  of  those  which  preced- 
ed them,  should  be  overruled,  and  a  radical 
departure  entered  upon  from  that  which  has 
been  deemed  to  be  the  true  application  and 
construction  of  these  statutes.  If  the  agri- 
cultural conditions  which  prevailed  when 
the  development  of  our  railroad  law  be- 
gan, and  for  some  time  afterwards,  have 
very  largely  changed,  and  the  statutory 
regulations  relating  to  the  operation  of 
railroads  should  be  made  more  rigorous 
where  the  population  has  become  increasing- 
ly urban  and  more  dense,  by  imposing  addi- 
tional safeguards  by  the  erection  of  barriers, 
or  prescribing  what  shall  constitute  a  law- 
ful fence,  for  the  personal  safety  of  those 
who  may  live  on  estates  adjoining,  or  in 
proximi^  to  the  line,  or  use  the  public 
ways  contiguous  and  parallel  to  it,  the 
change  should  come  by  further  legislation. 

The  plaintiff  having  failed  to  allege  any 
breach  of  duty  by  the  defendant  which  it 
owed  to  his  employer,  or  to  him,  the  first 
gpround  of  demurrer  was  well  taken,  and 
the  second  need  not  be  considered. 

Judgment  affirmed. 
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UNITED   STATES  CIRCUIT  COURT 
OF  APPEALS,  THIRD  CIRCUIT. 

DANIEL  C.  LEWIS,  Plff.  in  Err., 

V. 

NEW    YORK    LIFE    INSURANCE    COM- 
PANY. 

(—  C.  C.  A.  — ,  181  Fed.  433.) 

Insurance   —return     of     premiums    — 
pleading. 

1.  The  return  of  the  premiums  paid  can- 
not be  secured  in  an  action  praying  dam- 
ages for  failure  to  make  a  loan  on  an  in- 
surance policy,  as  provided  in  the  contract, 
and  it  is  immaterial  that  the  complaint  con- 
tains language  indicating  an  intention  on 
plaintiff's  part  to  repudiate  the  contract, 
if  it  also  shows  that  the  insurer  had  no  such 
intent. 

Same  ^  refusal  to  lend  money. 

2.  Breach  by  an  insurance  company  of  its 
contract  to  lend  money  on  a  policy  does  not 
justify  the  insured  in  treating  the  contract 
as  rescinded,  and  suing  for  a  return  of  the 
premiums  paid. 

Same  —  noncompliance  with  contract  — 
effect. 

3.  The  holder  of  an  insurance  policy 
which  contains  a  provision  for  loans  upon 
the  policy  does  not  make  a  case  for  rescis- 
sion of  the  contract  for  failure  to  grant  a 
loan,  where  he  does  not  allow  time  between 
the  making  of  his  demand  and  the  bringing 
of  the  suit  for  the  application  to  reach  the 
home  ofBce  and  the  reply  to  be  returned, 
and  he  does  not  execute  the  loan  agreement 
which  the  policy  makes  a  condition  prece- 
dent to  the  granting  of  a  loan. 

(October  3,  1910.) 

ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of 
Pennsylvania  to  review  a  judgment  in  de- 
fendant's favor  in  an  action  brought  to  re- 
cover damages  for  failure  to  make  a  loan 
on  a  policy  of  life  insurance,  in  accordance 
with  a  provision  thereof  agreeing  to  do  so. 
Aflirmed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Lanning,  Circuit  Judge, 
and  Bradford  and  Archbald,  I>istrict  Judges. 


Messrs.  Malcolm  Lloyd,  Jr.,  Reynolds 
D.    Brown,    and   Charles   H.    Burr,    for 

plaintiff  in  error: 

The  clause  of  the  policy  under  considera- 
tion is  a  vital  clause. 

Key  V.  National  L.  Ins.  Co.  107  Iowa,  446, 
78   N.  W.  68. 

The  violation  of  its  contract  entitles  the 
plaintiff  to  rescind. 

Union  Cent.  L.  Ins.  Co.  v.  Pottker,  33 
Ohio  St.  469,  31  Am.  Rep.  555;  True  v. 
Bankers*  Life  Asso.  78  Wis.  287,  47  N.  W. 
520-;  Braswell  v.  American  L.  Ins.  Co.  75 
N.  C.  8;  McKee  v.  Phoenix  Ins.  Co.  28  Mo. 
383,  75  Am.  Dec.  129;  Van  Werden  v.  Equi- 
table Life  Asaur.  Soc.  99  Iowa,  621,  68  N. 
VV.  892;  Alabama  Gold  L.  Ins.  Co.  v.  Gar- 
many,  74  Ga.  51;  American  L.  Ins.  Co.  v. 
McAden,  109  Pa.  399,  1  Atl.  256;  Supreme 
Council  A.  L.  H.  v.  Black,  59  C.  C.  A.  414, 
123  Fed.  650;  Fawcett  v.  Supreme  Sitting, 
O.  L  H.  64  Conn.  170,  24  L.R.A.  815,  29 
Atl.  614;  Meade  v.  St.  Louis  Mut.  L.  Ins. 
Co.  51  How.  Pr.  1 ;  People's  Mut.  Ins.  Fund 
v.  Bricken,  92  Ky.  297;  17  S.  W.  625;  Daix 
V.  Supreme  Council  A.  L.  H.  127  Fed.  374 
(affirmed  in  64  C.  C.  A.  435,  130  Fed.  101)  ; 
McAlarney  v.  Supreme  Council  A.  L.  H.  131 
Fed.  539  (reversed  in  67  C.  C.  A.  546,  135 
Fed.  72) ;  Michaelsen  v.  Security  Mut.  L. 
Ins.  Co.  83  C.  C.  A.  334,  154  Fed.  356,  12 
A.  &  E.  Ann.  Cas.  37. 

The  right  of  rescission  carries  with  it  the 
right  to  recover  premiums  paid. 

Utiion  Cent.  L.  Ins.  Co.  v.  Pottker; 
Alabama  Gold  L.  Ins.  Co.  v.  Garmany; 
American  L.  Ins.  Ck).  v.  McAden ;  Supreme 
Lodge  A.  L.  H.  v.  Black, — supra. 

Mr.  Arthur  O.  Dickson,  for  defendant 
in  error : 

The  plaintiff  below  was  not  entitled  to  re- 
cover as  upon  a  rescission  of  the  entire 
contract,  because  his  suit  was  for  damages 
for  breach  bf  contract,  and  not  for  money 
had  and  received,  namely,  the  premiums 
paid  by  him. 

American  Life  Ins.  &  T.  Co.  v.  Shultz,  82 
Pa.  46;  Rumbold  v.  Penn  Mut.  L.  Ins.  Co, 
7  Mo.  App.  71;  Supreme  Council  A.  L.  H.  v. 
Jordan,  117  Ga.  808,  45  S.  E.  33;  Suess  v. 


Note.  —  Breach  of  agreetnent  of  insurer 
to  make  loan  on  policy  aa  justifying 
rescission  and  recovery  of  premiums 
hy  insured. 

But  two  decisions  (New  York  L.  Ins.  Co. 
V.  Pope,  24  Ky.  L.  Rep.  485,  68  S.  W.  851, 
and  Key  v.  National  L.  Ins.  Co.  107  Iowa, 
446,  78  N.  W.  68)  seem  to  have  involved 
the  question  as  above  stated,  and  these, 
while  arriving  at  opposite  conclusions,  are 
distinguishable  and  reconcilable  with  the 
holding  announced  in  Lewis  v.  New  York 
L.  Ins.  Co.,  provided  the  true  criterion  of  a 
breach  which  warrants  rescission  is  whether 
30  L.R.A.(N.S.) 


the  failure  to  perform  defeats  the  object 
of  the  contract  or  merely  goes  to  a  sub- 
sidiary part  of  it  wliich  can  be  compensated 
in  damages.  New  York  L.  Ins.  Co.  v.  Pope, 
supra,  which  directly  supports  Lewis  v. 
New  York  L.  Ins.  Co.,  was  a  suit  for  a 
rescission  of  a  contract  of  life  insurance  in 
which  recovery  of  all  premiums  paid,  and 
interest  and  damages  in  addition,  was 
sought  upon  refusal  of  the  insurer  to  make 
a  loan  in  accordance  with  a  stipulation  in 
the  policy,  which,  between  the  sixth  and 
tenth  year,  allowed  a  loan,  not  to  exceed 
$212  at  any  one  time,  the  policy  being  for 
$2,000.   From  this  it  will  be  seen  that  here, 
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Imperial  L.  Ins.  Co.  64  Mo.  App.  1;  Ameri- 
can L.  Ins.  Co.  V.  McAden,  109  Pa.  399,  1 
Atl.  256. 

The  insured,  who  has  enjoyed  the  protec- 
tion of  a  policy,  cannot  recover  the  pre- 
miums paid  by  him,  as  upon  rescission,  be- 
cause the  company  has  given  him  something 
of  value,  for  which  it  is  entitled  to  compen- 
sation, even  though  it  has  been  guilty  of 
a  breach  of  the  principal  contract. 

Alabama  Gold  L.  Ins.  Co.  v.  Garmany,  74 
Ga.  51;  Universal  L.  Ins.  Co.  v.  Binford, 
76  Va.  103;  Mutual  Reserve  Fund  Life 
Asso.  V.  Taylor,  99  Va.  208,  37  S.  E.  854; 
Ebert  v.  Mutual  Reserve  Fund  Life  Asso. 

81  ]Minn.  116,  83  N.  E.  506,  834,  84  N.  W. 
457;  Barney  v.  Dudley,  42  Kan.  212,  16 
Am.  St.  Rep.  476,  21  Pac.  1079;  Speer  v. 
Phoenix  Mut.  L.  lus.  Co.  36  Hun,  322;  Peo- 
l)le  V.  Security  L.  Ins.  &  A.  Co.  78  N.  Y. 
1]4,  34  Am.  Rep.  522;  Toplitz  v.  Bauer, 
161  N.  Y.  325,  66  N.  E.  1069;  Skudera 
V.  Metropolitan  L.  Ins.  Co.  17  Misc.  367,  39 
N.  Y.  Supp.  1059;  Keyser  v.  Mutual  Re- 
serve Fund  Life  Asso.  60  App.  Div.  297, 
70  N.  Y.  Supp.  32;  Brooklyn  L.  Ins.  Co.  v. 
Week,  9  111.  App.  358;  Continental  L.  Ins. 
Co.  V.  Houser,  89  Ind.  258;  Metropolitan  L. 
Ins.  Co.  V.  McCormick,  19  Ind.  App.  49,  65 
Am.  St.  Rep.  392,  49  N.  E.  44;  Merrick 
V.  North  Western  Nat.  L.  Ins.  Co.  124  Wis. 
221,  109  Am.  St.  Rep.  931,  102  N.  W.  593; 
American  Casualty  Ins.  Go's  Case   (Boston 

'&  A.  R.  Co.  V.  Mercantile  Trust  &  D.  Co.) 

82  Md.  535,  38  L.R.A.  97,  34  Atl.  778; 
Smith  V.  St.  Louis  Mut.  L.  Ins.  Co.  2  Tenn. 
Ch.  727 ;  Day  v,  Connecticut  General  L.  Ins. 
Co.  45  Conn.  480,  29  Am.  Rep.  693;  Kellner 
v.  Mutual  L.  Ins.  Co.  43  Fed.  623. 

A  breach  of  the  agreement  to  loan  does 
not  give  the  right  of  rescission. 

New  York  L.  Ins.  Co.  v.  Pope,  24  Ky.  L. 
Rep.  485,  68  S.  W.  851. 

The  proper  measure  of  damages  for 
breach  of  a  provision  in  a  life  insur- 
ance policy  that,  after  a  certain  number  of 
premiums  have  been  paid,  a  paid-up  policy 
will  be  issued,  upon  surrender  of  the  orig- 
inal policy,  is  the  value  of  the  paid-up  poll-  j 


cy,  not  a  return  of  the  premiums  that  have 
been  paid.  , 

Nestel  V.  Knickerbocker  L.  Ins.  Co.  12 
Phila.  477;  Price  v.  Guardian  Mut.  L.  Ins. 
Co.  6  W.  N.  C.  250 ;  Missouri  Valley  L.  Ins. 
Co.  V.  Kelso,  16  Kan.  481 ;  Watts  v.  Phoenix 
Mut.  L.  Ins.  Co.  16  Blatchf.  228,  Fed.  Cas. 
No.  17,294;  Nashville  L.  Ins.  Co.  v.  Mat- 
hews, 8  Lea,  499;  Phoenix  Mut.  L.  Ins. 
Co.  v.  Baker,  85  111.  410;  Standley  v.  North- 
western Mut.  L.  Ins.  Co.  95  Ind.  254;  Rum- 
bold  v.  Penh  Mut.  L.  Ins.  Co.  7  Mo.  App. 
71;  Piedmont  &  A.  L.  Ins.  Co.  v.  Young,  58 
Ala.  476,  29  Am.  Rep.  770;  Union  Cent.  L. 
Ins.  Co.  V.  McHugh,  7  Neb.  66;  Harris  v. 
Scrivener  (Tex.  C^v.  App.)  78  S.  W.  705; 
Knickerbocker  L.  Ins.  Co.  v.  Heidel,  8  Lea, 
488. 

Archbald,  District  Judge,  delivered  the 
opinion  of  the  court: 

The  plaintiff  was  insured  in  the  defend- 
ant company  for  $30,800  on  the  ordinary 
life  20-year  standard  accumulation  plan, 
by  a  policy  bearing  date  July  12,  1904,  and 
containing  a  provision  for  a  cash  loan,  the 
right  to  which,  as  he  claims,  he  was  not 
permitted  to  enjoy.  And  the  company,  ac- 
cording to  this,  having  broken  their  con- 
tract, this  action  was  brought  to  recover 
the  damages.  The  clause  of  the  policy 
which  was  relied  on  is  as  follows:  "The 
insured  may  obtain  cash  loans  on  the  sole 
security  of  this  policy,  on  written  request, 
at  any  time  after  it  has  been  in  force  two 
full  years,  if  premiums  are  duly  paid 
to  the  anniversarv  of  the  insurance  next 
succeeding  the  date  after  the  loan  may  be 
obtained.  The  insured  shall  pledge  this 
policy  and  its  accumulations  as  collateral 
securitv  for  such  loans,  in  accordance  with 
the  terms  contained  in  the  company's  then- 
existing  form  of  policy  loan  agreement.  Tl\e 
amount  of  loan  available  at  any  time  is 
stated  in  the  table  on  the  second  page,  and 
includes  loans  then  unpaid.  Interest  will 
be  at  the  rate  of  five  (5)  per  cent  per  an- 
num, payable  in  advance  to  the  next  anni- 
versary, and  annually  in  advance  on  that 
date  and  thereafter." 


as  in  the  Lewis  Case,  the  obtaining  of  in- 
surance, and  not  the  privilege  of  a  loan, 
was  the  object  of  the  contract.  The  court 
refused  to  adjudge  the  return  of  the  pre- 
miums,''holding  that  the  insured  was  only 
entitled  to  damages,  the  measure  of  which 
was  said  to  be  the  difference  between  the 
interest  at  which  the  defendant  agreed  to 
furnish  the  money,  and  the  rate,  not  exceed- 
ing the  legal  rate,  at  which  a  loan  could 
have  been  obtained  elsewhere;  at  least,  in 
the  absence  of  an  averment  that  the  money 
was  desired  for  a  specific  use,  known  to  the 
defendant,  and  that  it  could  not  have  been 
obtained  elsewhere.  On  the  other  hand,  the 
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policy  holder  in  Key  v.  National  L.  Ins. 
Co.  supra,  on  refusal  of  a  loan,  was  allowed 
to  rescind  and  reco-ver  the  premiums,  on  the 
ground  that  the  taking  out  of  the  insurance 
was  but  an  incident,  whereas  the  making  of 
the  loan  was  the  principal  subject-matter  of 
the  agreement,  it  having  been  expressly 
agreed  that  the  policy  was  not  to  be  accept- 
ed unless  the  loan  could  be  secured.  Thus 
it  will  be  seen  that  the  latter  decision  may, 
as  is  stated  in  the  Lewis  Case,  be  distin- 
guislied  therefrom  on  the  ground  that  the 
breach  defeated  the  real  object  of  the  con- 
tract, going  directly  to  the  consideration. 

G.  J«  C* 


1204 


UNITED  STATES  CIRCUIT  COURT  OF  APPEALS. 


Oct,. 


By  the  table  which  is  there  referred  to, 
the  insured,  after  four  years,  was  entitled 
to  borrow  $1,940;  and  in  part  availing 
himself  of  this,  on  March  18,  1908,  the 
plaintiff  had  secured  $1,300,  which  was  all 
that  he  required  at  the  time,  but  was  $640 
less  than  he  was  privileged  to  borrow.  A 
year  later,  however,  the  last  of  May,  1909, 
not  being  satisfied  with  the  policy  because 
of  the  deferred  dividend  arrangement,  he 
made  up  his  mind  to  change;  but,  there  be- 
ing no  provision  in  the  policy  for  a  cash 
surrender  value,  he  decided  to  realize  on  it, 
by  borrowing  up  to  the  limit,  and  then  let- 
ting the  policy  lapse;  and  he  accordingly 
applied  to  the  company  through  the  agency 
at  Philadelphia  for  a  further  loan  upon  it. 
The  representatives  of  the  company,  to 
whom  he  applied,  being  made  aware  of  his 
purpose,  endeavored  to  dissuade  him,  and 
suggested  without  success  that  he  take  a 
new  form  of  policy,  with  regard  to  which 
there  were  some  negotiations.  The  policy, 
on  account  of  the  existing  loan,  being  in  the 
possession  of  the  company  in  New  York,  the 
additional  amount  to  which  he  was  entitled 
was  not  known  to  him,  and  in  the  course 
of  his  interviews  with  the  Philadelphia 
agents  he  was  advised  that,  on  July  12, 
1909,  after  the  payment  of  his  next  pre- 
mium, amounting  to  $960,  he  would  be  en- 
titled to  a  loan  of  $2,556,  or  $1^256  more 
than  he  then  had;  it  being  stated  to  him 
that  until  then  the  policy  had  no  further 
loanable  value.  Having  obtained  a  copy  of 
the  policy,  however,  he  discovered  that  this 
was  not  so,  and  that  he  had  been  entitled  all 
along  to  $1,940,  or  $640  more  than  he  had 
received,  and  he  thereupon  made  a  demand 
by  letter,  July  7,  for  this  further  accommo- 
dation. But  on  July  9,  two  days  later,  hav- 
ing obtained  no  reply,  and  there  being  but 
three  days  until  the  next  premium  was  due, 
he  began  this  action.  At  the  trial  the 
plaintiff,  upon  this  showing,  was  allowed  a 
verdict  of  $640,  the  difference  between  the 
loan  which  he  had  and  $1,940,  the  amount 
which  he  had  a  right  to.  Not  content  with 
thi^  however,  he  claimed  the  full  amount  of 
the  premiums  paid,  on  the  basis  that  there 
was  a  breach  of  the  policy,  which  justified  a 
rescission  and  authorized  a  recovery  of 
everything  that  had  been  paid  under  it. 
And  this  being  denied  him,  the  case  is 
brought  here  for  consideration. 

The  plaintiff,  in  his  statement  of  claim, 
declares  for  damages  for  a  breach  of  the 
agreement  to  loan  him  the  amount  he  was 
entitled  to,  which  affirms  the  contract,  and 
not  for  the  premiums  paid,  which  repu- 
diates it;  the  one  cause  of  action  being  dis- 
tinctly different  from  the  other.  American 
Life  Ins.  &  T.  Co.  v.  Shultz,  82  Pa.  46.  This 
appears  by  the  ad  damnum  clause,  where,  in 
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conclusion,  it  is  declared:  "Wherefore  tlir 
plaintiff  claims  damages  from  the  defendant 
in  the  sum  of  $6,000,  at  which  sum  the 
plaintiff  estimates  the  damages  which  he 
has  suffered  by  reason  of  the  wilful  failure 
and  refusal  on  the  part  of  the  defendant 
company  to  comply  with  the  terms  of  the 
policy  aforesaid." 

It  is  true  that,  leading  up  to  this,  after 
setting  out  the  facts  substantially  as  they 
are  given  above,  it  is  averred  that,  receiving 
no  further  reply  from  the  company  to  hi.« 
written  request  for  a  loan  on  July  7,  he  no- 
tified them  on  July  9,  through  his  counsel, 
that  he  treated  their  refusal  to  make  the 
loan  as  a  breach  of  the  entire  contract,  and 
that  he  was  not  willing,  in  consequence,  to 
continue  paying  the  premiums;  which,  so 
far  as  it  goes,  may  seem  to  be  a  repudia- 
tion of  the  policy.  But  it  is  also  further 
averred  that,  as  he  believes,  it  was  the  sole 
purpose  of  the  company,  in  declining  the 
loan  and  prolonging  negotiations,  to  induce 
him  to  renew  the  policy,  by  paying  the  pre- 
mium to  come  due  July  12,  which  negatives 
any  intent  on  the  part  of  the  company  to 
abrogate  the  policy,  or  no  longer  be  bound 
by  it,  and,  on  the  contrary,  expressly  af- 
firms their  desire  to  keep  on  with  it,  in 
confirmation  of  which  it  is  stated  that  the 
plaintiff  was  assured  by  the  representatives 
of  the  company,  at  Philadelphia,  that,  up- 
on payment  of  the  next  annual  premium, 
he  would  be  entitled  to  a  loan  of  $2,556, 
or  $1,256  more  than  he  then  had;  the  only 
difference  between  the  parties  thus  being 
that  he  claimed  the  right  to  $640  more  at 
once,  before  the  next  premium  was  due,  and 
that  the  company  did  not  immediately  fall 
in  with  this.  And  the  damages  claimed, 
on  the  strength  of  these  averments,  being 
those  sustained  by  the  refusal  of  the  com- 
pany to  make  the  additional  loan,  what- 
ever might  otherwise  have  been  made  out 
of  the  facts  stated,  the  action  cannot  be  re- 
garded as  proceeding  for  anything  outside  of 
that.  These  damages  consisted  in  the  dif- 
ference between  the  loan  which  the  plaintiff 
had  obtained,  and  the  loan  which,  by  the 
terms  of  the  policy,  he  was  entitled  to,  which 
the  company,  in  disregard  of  their  agree- 
ment, refused  to  allow  him,  amounting  to 
$640,  the  judgment  which  he  recovered. 
And  having  thus  got  all  that  he  declared 
for,  there  was  no  error  in  holding  him  down 
to  it. 

But  not  to  decide  the  case  on  a  question 
of  pleading,  and  assuming  that  the  liabili- 
ty of  the  company  for  the  premiums  paid, 
based  on  a  rescission  of  the  policy,  was  open 
for  determination,  the  plaintiff  shows  no 
cause  of  action  beyond  that  which  was  al- 
lowed him.  The  riglit  to  rescind  and  recov- 
er the  premiums  paid  was  not  justified  by 
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the  refusal  o!  the  company  to  loan  the  ad- 
ditional amount  named  in  the  policy.  The 
right  to  rescind  is  an  extreme  right,  and  it 
is  not  every  breach  of  contract  that  war- 
rants its  exercise.  It  exists,  however, 
where  the  contract  is  entire,  and  either  in 
tinle  or  manner  of  performance  is  broken  by 
either  party  from  the  outstart.  Norrington 
V.  Wright,  115  U.  S.  188,  29  L.  ed.  366,  6 
Sup.  Ct.  Rep.  12;  Bowes  v.  Shand,  L.  R.  2 
App.  Cas.  455;  Pope  v.  Porter,  102  N.  Y. 
366,  7  N.  E.  304.  But  where  the  contract, 
if  divisible,  or  even  if  indivisible,  is  made 
up  of  several  distinct  and  similar  acts,  to 
be  separately  and  successively  performed, 
the  right  to  rescind,  according  to  some  of 
the  authorities,  depends  on  whether  the 
conduct  of  the  party  in  default  is  such  as 
evinces  an  intent  to  abandon  the  contract, 
or  no  longer  be  bound  by  its  terms.  Mersey 
Steel  &  I.  Co.  V.  Naylor,  L.  R.  9  App.  Cas, 
434,  23  Eng.  Rul.  Cas.  504;  Blackburn  v. 
Reilly,  47  N.  J.  L.  290,  54  Am.  Rep.  159, 
1  Atl.  27 ;  Harding  v.  York  Knitting  Mills 
(C.  C.)  142  Fed.  228.  But  never  does  the 
failure  to  perform  afford  ground  for  re- 
scission, imless  it  be  such  as  to  defeat  the 
object  of  the  contract,  and  not  simply  go 
to  a  subsidiary  part  of  it,  which  can  be 
fully  compensated  in  damages.  9  Cyc.  Law 
&  Proc.  pp.  635,  650;  24  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  644.  As  is  said  in  Weintz 
V.  Hafner,  78  111.  27:  "For  partial  derelic- 
tions and  noncompliances  in  matters  not 
necessarily  of  first  importance  to  the  ac- 
complishment of  the  object  of  the  contract, 
the  party  injured  must  still  seek  his  reme- 
dy upon  the  stipulations  of  the  contract  it- 
self." 

Or,  as  it  is  put  in  Elgin  ▼.  Joslyn,  136  111. 
525,  26  N.  E.  1090:  "A  slight  or  partial 
neglect  to  observe  some  of  the  terms  or  con- 
ditions of  a  contract  will  not  justify  a  re- 
scission or  abandonment." 

It  is  only  where  the  breach  goes  to  that 
which  is  vital  that  this  course  is  open.  But, 
if  that  be  so,  the  plaintiff  had  no  right  to 
throw  up  the  policy  and  sue  for  the  pre- 
miums simply  because  the  company  failed 
to  honor,  offhand,  the  additional  loan  re- 
quired of  them.  The  refusal,  under  the 
circumstances,  cannot  be  said  to  have 
evinced  an  intent  not  to  be  bound  by  or 
live  up  to  the  terms  of  the  contract,  if 
that  is  the  criterion.  Indeed,  it  is  a  ques- 
tion whether,  rightly  considered,  there  was 
a  refusal  at  all;  the  plaintiff  not  having 
given  time  for  it.  And  much  less  can  it 
be  said  that,  the  company  having  broken 
one  part  of  the  contract,  there  was  no  as- 
surance that  they  would  regard  the  rest  of 
it,  which  magnifies  the  breach  out  of  all 
proportion  to  its  real  significance.  The  fact 
is  that  the  agreement  for  a  loan  was  mere- 
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ly  subsidiary  to  the  main  purpose  of  the 
policy,  which  was  to  insure  the  plaintiff 
for  the  benefit  of  the  party  designated;  the 
right  to  a  progressive  loan  as  the  policy 
aged  being  an  accommodation  altogether 
secondary  and  subordinate, — valuable,  no 
doubt,  but  not  vital. 

It  certainly  was  no  more  important  than 
the  right,  under  certain  conditions,  to  a 
paid-up  policy;  and  yet  it  has  been  held, 
in  numerous  cases,  that  the  breach  of  this 
provision  does  not  entitle  the  insured  to 
recover  the  premiums  paid,  as  upon  a  re- 
scission. Watts  V.  Phcenix  Mut.  L.  Ins.  Co. 
16  Blatchf.  228,  Fed.  Cas.  No.  17,294; 
Phoenix  Mut.  L.  Ins.  Co.  v.  Baker,  85  111. 
410;  Rumbold  v.  Penn  Mut.  L.  Ins.  Co.  7 
Mo.  App.  71;  Union  Cent.  L.  Ins.  Co.  v. 
McHugh,  7  Neb.  66;  Nashville  L.  Ins.  Co.  v. 
Mathews,  8  Lea,  499.  And  the  same  ruling 
was  made  with  regard  to  the  refusal  to 
permit  a  change  of  the  beneficiary.  Harris 
V.  Scrivener  (Tex.  Civ.  App.)  78  8.  W.  705. 
And  the  failure  to  return  a  part  of  the 
premiums,  as  agreed  in  the  policy.  Knick- 
erbocker L.  Ins.  Co.  v.  Heidel,  8  Lea,  488. 
It  is  true  that,  in  each  of  these  cases,  the 
action  was  for  damages  for  a  breach  of  the 
contract,  and  not  in  terms  for  the  pre- 
miums. But  it  was  held  in  each,  which  is 
the  significant  thing,  that  the  premiums 
were  not  a  measure  of  the  damages. 

The  case  of  New  York  L.  Ins.  Co.  v.  Pope, 
24  Ky.  L.  Rep.  485,  68  S.  W.  861,  is  also 
in  point,  the  suit  there  being  for  a  rescis- 
sion and  a  recovery  of  the  premiums,  on  the 
ground  that  there  had  been  a  refusal  of 
a  loan  by  the  company,  in  violation  of  the 
policy;  but  it  was  held  that  the  plaintiff 
was  only  entitled  to  damages.  It  is  true 
that,  in  Key  v.  National  L.  Ins.  Co.  107 
Iowa,  446,  78  N.  W.  68,  the  policy  holder,  on 
the  refusal  of  a  loan,  was  allowed  to  re- 
scind and  recover*  the  premiums.  But,  as 
an  inducement  to  take  out  the  policy,  there 
had  been  an  express  agreement  in  that  case 
to  make  a  loan  on  certain  personal  property, 
with  the  policy  as  collateral;  and  this  be- 
ing the  inducement  which  moved  the  plain- 
tiff to  insure,  the  refusal  went  directly  to 
the  consideration.  The  case  is  thus  to  be 
distinguished  from  the  ordinary  one,  where, 
as  here,  the  agreement  for  a  loan  is  merely 
an  incident;  the  opportunity  afforded  by  it 
not  being  the  moving  cause  for  taking  out 
the  policy.  And,  except  as  so  distinguished, 
the  case  does  not  meet  with  our  approval. 

It  is  urged,  however,  that  this  court,  in 
Supreme  Council  A.  L.  H.  v.  Black,  59  C. 
C.  A.  414,  123  Fed.  650,  sustained  the  right 
to  rescind  and  recover  back  the  premiums 
where  there  has  been  a  breach  of  the  insur- 
ance contract.  But  the  attempt  there  was  to 
cut  down  the  policy,  by  an  amendment  of 
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the  by-laws,  from  $5,000  to  $2,000 ;  the  com- 
pany deciding  that  this  was  the  highest 
amount  for  whicli  thereafter  a  policy  should 
issue.  This,,  as  was  said  of  a  similar  at- 
tempt in  Becker  v.  Berlin  Ben.  Soc.  144 
Pa.  232,  27  Am.  St.  Rep.  624,  22  Atl.  699, 
was  a  repudiation,  pure  and  simple,  there 
being  an  entire  abrogation  of  the  existing 
policy,  and  the  substitution  of  another  and 
very  different  one;  the  amount  of  insurance 
being  reduced  over  one  half  from  that  on 
which  the  insured  had  been  paying  premi- 
ums. Going  as  this  did  to  the  root  of  the 
contract,  the  insured  was  not  obliged  to  sub- 
mit, but  had  the  right,  as  it  was  held,  to 
rescind  and  sue  for  what  he  had  paid  on 
it.  It  is  not  at  all  like  the  present  case, 
where,  if  there  was  any  breach,  it  was  mere- 
ly of. a  minor  feature. 

But,  assuming  that  the  plaintiff,  for  the 
refusal  of  a  loan,  was  entitled  to  rescind, 
he  did  not,  in  our  judgment,  put  matters 
in  shape  to  do  so.  llie  written  request  for 
the  loan,  which  was  required  by  the  policy, 
wai  not  made  until  July  7,  and  was  not  re- 
ceived by  the  company,  at  the  home  oITlcc 
in  New  York,  where  the  policy  was  in 
pledge  for  the  existing  loan  of  $1,300,  un- 
til the  day  following;  and  before  a  re- 
ply, in  the  reasonable  course  of  events, 
could  be  made  to  it,  the  plaintiff,  the  next 
morning,  July  9,  appeared  at  the  branch 
office  in  Philadelphia,  where  he  had  filed 
his  request,  and  peremptorily  demanded  his 
money.  And,  upon  being  advised  that  no 
reply  had  as  yet  been  received,  he  went  oil 
and  at  once  brought  suit,  charging  the  com- 
pany with  having  broken  the  agreement. 
But,  according  to  the  terms  of  the  policy, 
in  order  to  lay  grounds  for  a  loan,  the 
plaintiff  had  not  only  to  make  a  written 
request,  as  he  did,  but  he  had  also  to  sign 
a  loan  agreement,  pledging  the  policy,  and 
obligating  himself,  as  therein  provided. 
He  may  have  been  dependent  on  the  com- 
pany for  the  form  of  this  agreement;  but, 
without  waiting  or  asking  for  that,  two 
days  after  his  request  was  made,  the  pres- 
ent suit  was  instituted,  llie  right  to  a 
loan  was  not  like  money  in  the  bank,  to  be 
demanded  over  the  counter.  Not  only  were 
there  certain  formalities  to  be  observed,  as 
just  stated,  but,  the  question  of  a  loan  hav- 
ing to  be  referred  to  the  officers  of  the  com- 
pany in  New  York,  the  representatives  in 
the  Philadelphia  office  having  apparently 
no  authority  over  it,  a  reasonable  time  had 
necessarily  to  elapse,  after  the  request  was 
sent  in,  before  a  response  could  be  expected, 
and  until  it  had  passed,  which  certainly 
was  not  the  case  when  suit  was  brought, 
it  cannot  be  said  that  the  company  was  in 
default,  or  that  the  agreement  had  been 
broken, 
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It  is  true  that  the  plaintiff  began  moving 
for  a  loan  the  latter  part  of  Atay,  and  had 
been  told,  as  we  have  seen,  by  the  repre- 
sentatives of  the  company  at  Philadelphia, 
that  he  was  not  entitled  to  any  more  than 
he  had  secured  until  after  the  payment  of 
the  next  premium.  But  the  facts  show  that 
he  did  not  rest  on  this.  Nor  is  it  to  be 
treated  the  same  as  if,  after  due  applica- 
tion, there  had  been  an  express  denial  by 
the  company.  Having  procured  a  copy  of 
the  policy  on  June  29,  and  consulted  with 
his  counsel,  it  was  plainly  to  be  seen  that 
he  was  entitled  to  .$640  above  what  he  hud 
borrowed,  and  he  accordingly  made  demand 
for  it.  But  he  still  waited  eight  days,  un- 
til July  7,  after  he  had  returned  from  his 
vacation;  and  if  he  had  the  right  to  put 
the  matter  off  in  this  way,  for  his  own  con- 
venience, he  cannot  blame  the  company  for 
the  predicament  in  which  he  found  him- 
self by  reason  of  the  time  for  his  next  pre- 
mium having  meantime  run  against  him. 
And  neither  had  he  a  right  to  hold  the 
company  as  for  a  breach,  two  days  after  he 
made  his  demand,  because  of  tliere  being 
only  three  days  left  to  the  life  of  his  policy. 

It  is  urged,  as  bearing  on  the  right  to 
rescind  and  recover  the  premiums,  that 
there  was  no  offer  by  the  plaintiff,  either 
before  suit  or  afterwards,  to  repay  the  $1,- 
300  which  he  had  borrowed ;  also,  that  there 
was  no  offer  to  adjust  or  make  allowance 
for  the  protection  which  he  had  enjoyed 
during  the  period  for  which  the  policy  had 
been  carried.  This  was  exacted  in  Lovell 
V.  St.  Louis  Mut.  L.  Ins.  Co.  Ill  U.  S.  264, 
28  L.  ed.  423,  4  Sup.  Ct.  Rep.  390.  But  the 
necessity  for  it  was  denied  by  this  court  in 
Supreme  Council  A.  L.  H.  v.  Black,  supra. 
And  not  being  essential  to  the  case,  we  do 
not  undertake  to  dispose  of  it.  Without 
regard  to  anything  that  is  so  suggested,  it 
is  dear,  for  the  reasons  already  given,  that 
the  plaintiff  got  all  that  he  was  entitled 
to  in  the  $640  which  he  recovered. 

The  judgment  is  affirmed. 


TEXAS  SUPREME  COURT. 

TEXAS  CENTRAL  RAILROAD  COMPA- 
NY, Plff.  in  Err., 

V. 

J.  M.  ZUMWALT. 

(—  Tex.  — ,  132  S.  W.  1]3.) 

Master  —  reHef  department  —  charity 
—  malpractice  of  physician. 

A  railroad  company  which  retains  from 
the  waofes  of  each  employee  a  small  amount, 
with  the  aggregate  of  which  it  employs  a 
physician  to  treat  .employees  when  ill  or  in- 
jured, is  not  liable  to  an  employee  for  the 
malpractice  of  the  physician,  if  it  uses  or- 
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dinary  care  in  his  selection,  and  is  not  pro- 
moting any  interests  of  its  own  in  the 
transaction,  since  it  will  be  regarded  as 
merely  administering  a  charity. 

(November  30,  1910.) 

ERROR  to  the  Court  of  Civil  Appeals  for 
the  Secpnd  Supreme  Judicial  District 
tu  review  a  judgment  reversing  a  judgment 
of  the  District  Court  for  Bosque  County  in 
favor  of  defendant  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  the  negligence 
of  a  physician  employed  by  defeiidaut.  Re- 
versed. 
.  The  facts  are  stated   in  the  opinion. 

Messrs.  J.  A.  Klbler  and  Cureton  & 
Cureton,  for  plaintiff  in  error : 

A  railway  company  cannot  be  held  liable 
for  the  negligence  of  the  physicians  it  fur- 
nishes, except  upon  the  ground  of  want  of 
proper  care  in  selecting  or  retaining  them. 


Galveston,  H.  &  S.  A.  R.  Co.  v.  Hanway 
(Tex.  Civ.  App.)  57  S.  W.  697;  Galveston. 
H.  &  S.  A.  R.  Co.  v.  Scott,  18  Tex.  Civ. 
App.  321,  44  S.  W.  689 ;  Southern  P.  R.  Co. 
V.  Mauldin,  19  Tex.  Civ.  App.  166,  46  S.  W. 
050;  Richardson  v.  Carbon  Hill  Coal  Co. 
6  Wash.  62,  20  L.R.A.  338,  32  Pac.  1012; 
Union  P.  R.  Co.  v.  Artist,  23  L.KA.  581, 
9  C.  C.  A.  16,  19  U.  S.  App.  612,  60  Fed. 
365;  South  Florida  R.  Co.  v.  Price,  32  Fla. 
46,  13  So.  638;  Quinn  v.  Kansas  City,  M.  & 
B.  R.  Co.  94  Tenn.  713,  28  L.R.A.  552,  45 
Am.  St.  Rep.  767,  30  S.  W.  1036;  Kighmy  v. 
Union  P.  R.  Co.  93  Iowa,  538,  27  L.R.A.  296, 
61  N.  W.  1056;  Pittsburgh,  C.  C.  &  St.  L. 
R.  Co..v.  Sullivan,  141  Ind.  83,  27  L.R.A. 
840,  50  Am.  St.  Rep.  313,  40  N.  E.  138; 
Louisville  &  JN.  R,  Co.  v.  Foard,  104  Ky. 
450,  47  S.  W.  343;  Laubheim  v.  De  Koning- 
lyke  Nederlandsche  S.  B.  Maatschappy,  107 
N.  Y.  228,  1  Am.  St.  Rep.  815,  13  N.  £.  781; 


Note,  —  Liability  for  negligence  of  at' 
tendants  fxumished  'by  relief  depart* 
ment  toxcard  which  employees  con^ 
trihute. 

The  only  cases  included  are  those  decid- 
ed since  the  preparation  of  the  note  on  the 
same  point,  appended  to  Phillips  v.  St. 
Louis  &  S.  F.  R.  Co.  17  L.RA.(N.S.)  1167. 

In  accord  with  the  weight  of  authority  as 
disclosed  in  the  earlier  note,  it  is  held  in 
Wells  v.  Ferry-Baker  Lumber  Co.  57  Wash. 
658,  29  L.R.A.(N.S.)  426,  107  Pac.  869, 
that  an  employer  who  retains  from  the 
wages  of  his  employees  a  certain  amount 
with  which  to  pay  for  the  services  of  a  sur- 
geon, if  they  are  injured,  discharges  his  full 
obligation  when  he  selects  a  competent  sur- 
geon to  attend  a  particular  injury,  and  can- 
not be  held  responsible  for  such  surgeon's 
negligence. 

So,  it  is  held  in  Barden  v.  Atlantic  Coast 
Line  R.  Co.  152  N.  C.  318,  —  L.R.A.(N.S.) 
— ,  67  8.  E.  971,  that  a  relief  department 
supported  by  the  mutual  contributions  of  a 
railroad  company  and  its  employees,  and 
maintained  for  the  sole  purpose  of  giving 
relief  to  the  latter,  is  a  charity,  in  the  ad- 
ministration of  which  the  only  duty  de- 
volving upon  the  company  is  to  use  reason- 
able care  in  the  selection  of  physicians  and 
surgeons  who  are  reasonably  competent; 
and  that,  having  exercised  this  duty,  the 
company  is  not  responsible  for  their  want 
of  skill.  In  arriving  at  the  conclusion  that 
this  constituted  a  charity,  the  court  holds 
void  a  regulation  providing  that  the  ac- 
ceptance of  benefits  shall  operate  as  a  re- 
lease of  claims  against  the  company  for  dam- 
ages "growing  out  of  said  injury." 

On  the  other  hand,  it  was  held  in  Texas 
&  P.  Coal  Co.  V.  McWain  (Tex.  Civ.  App.) 
124  S.  W.  202,  that  where  there  was  a  con- 
tract whereby  the  employer,  in  consideration 
of  the  monthly  deductions  from  the  serv- 
ants' wages,  undertook  to  furnish  them 
medical  treatment,  the  former  was  liable  for 
3C  L.R.A.(N.S.) 


the  negligence  of  physicians  supplied  by  it 
in  discharge  of  the  undertaking,  notwith- 
standing no  profit  accrued  to  the  employer 
from  the  fund.  It  was. further  held  that 
this  liability  could  not  be  avoided  upon  the 
theory  that  the  plaintiff  was  a  member  of 
a  labor  union  in  whose  hands  the  matter  of 
employing  a  physician  wholly  rested;  that 
the  defendant  merely  distributed  the  fund; 
and  that  its  services  were  rendered  without 
compensation,  and  at  the  request  of  the  em- 
ployees, who  selected  the  physicians  that 
treated  them, — where  it  did  not  appear  that 
the  union  had  anything  to  do  with  the  selec- 
tion of  the  second  physician  who  attended 
the  plaintiff,  and  whose  attendance  began  a 
few  days  after  the  injury  occurred,  and  ex- 
tended over  several  months,  and  that  this 
and  every  other  injured  employee  had  his 
choice  of  one  of  three  physicians  employed 
by  the  defendant,  and  if  one  other  than 
these  three  should  be  chosen,  the  employee 
forfeited  his  right  to  resort  to  the  fund. 

Attention  is  also  directed  to  Carroll  v. 
St.  Louis  Southwestern  R.  Co.  (Tex.  Civ. 
App.)  120  S.  W.  1079,  holding  that  where  a 
surgeon  in  charge  of  a  hospital  maintained 
by  p  -'ailroad  company  for  its  employees 
has  no  authority  to  bind  the  company  by 
his  promise  to  notify  a  mother  of  any 
unfavorable  change  in  the  conditio^  of  her 
son,  a  patient  and  an  employee,  the  company 
cannot  he  held  responsible  to  her  for  the . 
surgeon's  negligent  failure  so  to  notify  her, 
at  least  where  the  only  damages  claimed 
are  for  mental  anguish. 

On  the  question  of  the  master's  duty  to 
provide  medical  assistance  for  his  servant, 
see  the  note  to  The  Kenilworth,  4  L.R.A. 
(N.S.)  49. 

On  the  right  of  a  servant  to  recover  for 
his  master's  delay  in  taking  him  to  a  hos- 
pital, see  the  note  in  7  L.R.A.(N.S.)   997. 

See  also  the  note  in  18  L.R.A.(N.S.)  174, 
on  the  liability  of  the  master  for  services 
of  a  physician  whom  he  summons  to  pare 
for  an  employee.  L.  A,  W. 
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26  Cyc.  Law  &  Proc  p.  1082;  Thomp.  Neg. 
§§  3841-3843. 
Messrs.    Prendergast    &    Williamfion, 

for   defendant  in  error: 

A  corporation  organized  for  profit,  con- 
ducting a  hospital  for  charge,  is  liable  to 
one  injured  therein  through  the  negligence 
of  its  employees. 

Texas  &  P.  Coal  Co.  ▼.  Connaughten,  20 
Tex.  Civ.  App.  642,  60  S.  W.  173;  Gitzhoflfen 
V.  listers  of  Holy  Cross  Hospital  Asso.  32 
Utah,  46,  8  L.R.A.(N.S.)  1161,  88  Pac.  691; 
University  of  Louisville  v.  Hammock,  127 
Ky.  664,  14  L.R.A.(N.S.)  784,  128  Am.  St. 
Rep.  366,  106  S.  VV.  219;  Richardson  v. 
Carbon  Hill  Coal  Co.  6  Wash.  62,  20  L.R.A. 
338,  32  Pac.  1012;  Sawdey  v.  Spokane  Falls 
&  N.  R.  Co.  30  Wash.  349,  94  Am.  St.  Rep. 
880,  70  Pac.  972;  Brown  v.  La  Societe 
Francise,  138  Cal.  475,  71  Pac.  516;  Phillips 
v.  St.  Louis  &  S.  F.  R.  Co.  211  Mo.  419,  17 
L.R.A.(N.S.)  1167,  124  Am.  St.  Rep.  786, 
111  S.  W.  109,  14  A.  &  E.  Ann.  Cas.  742. 

Brown,  J.,  delivered  the  opinion  of  the 
court: 

This  suil  was  instituted  by  the  defendant 
in  error  against  the  railroad  company  to 
recover  damages  for  the  loss  of  an  eye, 
which  was  claimed  to  have  been  caused  by 
the  negligence  of  Dr.  Samuel  Webb.  There 
is  no  controversy  as  to  the  facts  of  this 
case,  and  they  may  be  briefly  stated  as  fol- 
lows: 

The  railroad  company  entered  into  a  con- 
tract with  Dr.  Webb  in  terms  as  follows: 

The  State  of  Texas,  County  of  McLennan. 

This  memorandum  of  agreement  made  and 
entered  into  on  this  day  by  and  between 
S.  Webb,  Jr.,  party  of  the  first  part,  and 
the  Texas  Central  Railroad  Company,  par- 
ty of  the  second  part,  witnesseth:  The 
party  of  the  first  part  hereby  agrees  to  act 
as  chief  surgeon  of  party  of  the  second 
part,  and  as  such  to  establish  and  maintain 
at  Walnut  Springs,  Texas,  an  adequate  and 
suitable  hospital  at  his  own  expense  and 
cost,  for  the  treatment  of  all  employees  of 
the  party  of  the  second  part,  who  are  en- 
titled to  hospital  privileges  as  hereinafter 
provided,  and  to  furnish  all  instruments, 
devices,  and  appliances,  and  all  medicines 
and  other  necessaries  (including  board  and 
lodging  while  patients  are  at  the  hospital), 
for  the  proper  treatment  of  all  such  em- 
ployees, who  are  entitled  to  hospital  privi- 
leges under  this  contract  or  the  rules  and 
regulations  of  the  party  of  the  seeond  part 
governing. in  such  matters.  (2)  It  is  un- 
derstood that  none  but  white  employees 
shall  be  entitled  to  the  hospital  privileges 
herein  mentioned,  and  that  no  employee 
shall  be  treated  under  the  terms  hereof  for 
30  L.R.A.(N.S.) 


ajiy  venereal  disease,  and  that  no  person 
suffering  from  contagious  diseaae  shall  be 
admitted  to  the  hospital  of  the  party  of 
the  first  part.  (3)  As  consideration  to 
party  of  first  part  ifor  the  performance  of 
the  foregoing  covenants  and  agreements, 
party  of  the  second  part  agrees  to  collect 
from  all  of  its  white  employees,  except  its 
general  officers,  the  sum  of  50  cents  per 
month  as  hospital  fees,  and  to  deliver  to 
the  party  of  the  first  part  as  compensation 
for  his  services,  etc.,  the  amount  thus  col- 
lected at  the  end  of  each  month.  (4)  It 
is  understood  and  agreed  that  no  hospital 
fee  shall  be' collected  by  party  of  the  second 
part  from  any  employee  remaining  in  its 
service  for  a  period  of  less  than  one  week. 
(5)  It  is  further  agreed  and  understood 
that  local  surgeons  shall  be  appointed  by 
party  of  the  first  part  at  all  important 
towns  on  line  of  party  of  the  second  part, 
and  that  such  local  surgeons  may  be  called 
by  party  of  the  second  part  or  its  author- 
ity to  treat  in  cases  of  emergency  any  em- 
ployee entitled  to  hospital  privileges  here- 
under, and  the  fees  of  such  local  surgeons 
for  such  services  shall  be  deducted  by  the 
party  of  the  second  part  from  the  hospital 
fund  hereinbefore  provided  for.  (6)  As 
part  compensation  to  all  local  surgeons  ap- 
pointed hereunder,  party  of  the  second  part 
agrees  to  furnish  to  them  annual  transpor- 
tation over  its  line  of  road,  without  cost 
to  the  party  of  the  first  part.  (7)  This 
contract  shall  continue  in  force  for  a  term 
of  five  years  from  the  date  hereof,  subject, 
however,  to  be  terminated  by  either  party 
hereto,  by  giving  written  notice  of  sixty 
days  to  the  other  party  of  his  intention  so 
to  do.  In  testimany  whereof  witness  the 
signatures  of  the  Texas  Central  Railroad 
Company,  acting  by  and  through  C.  Hamil- 
ton,  its  vice  president  and  general  manager, 
and  my  hand,  at  Waco,  Texas,  on  this  the 
1st  day  of  January,  1907. 

Texas  Central  Railroad  Company, 

C.  Hamilton,  Vice  President 
and  General  Manager. 

&  Webb. 
Witness:     G.  W.  Young. 
A.  B.  Chambers. 

Dr.  Webb  was  a  competent  surgeon  and 
physician.  Dr.  Webb  established  the  hospi- 
tal provided  for  in  the  contract  at  Walnut 
Springs,  at  which  place  Zumwalt  was  en- 
gaged as  a  boiler  maker  in  the  employ  of 
the  railroad  company.  In  the  course  of 
his  work,  a  particle  of  iron  struck  in  the 
ball  of  one  of  his  eyes,  and  he  went  to  Dr. 
Webb  to  have  it  removed.  Dr.  Webb  re- 
moved the  piece  of  iron  from  his  eye,  bnt 
it  is  claimed  that  he  acted  negligently  in 
using  an  instrument  which  was  not  diun- 
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/ected  or  sterlizcd,  and  that  che  eye  be- 
came infected,  and  it  became  necessary  to 
remove  the  ball.  It  is  unnecessary  to  set 
out  the  factF^  with  regard  to  Dr.  Webb's  neg- 
ligence, for  that  question  is  not  before  us. 
llie  case  is  presented  to  this  oourt  upon 
the  assumption  that  Dr.  Webb  was  negli- 
gent in  the  manner  in  which  he  performed 
the  operation.  The  question  that  we  have 
to  deal  with  is.  Was  the  railroad  company 
liable  for  the  negligence  of  Dr.  Webb?  On 
the  trial  the  district  court  charged  the  jury 
to  return  a  verdict  for  the  defendant,  which 
was  done,  and  upon  appeal  to  the  court  of 
civil  appeals  that  judgment  was  reversed, 
and  the  cause  remanded  for  a  neW  trial. 
This  court  granted  a  writ  of  error  upon 
the  ground  of  conflict  with  Galveston,  H.  & 
S.  A.  R.  Co.  V.  Hanway  (Tex.  Civ.  App.) 
67  S.  W.  696. 

It  was  the  custom  of  the  railroad  com- 
pany each  month  to  deduct  50  cents  from 
the  wages  due  to  each  employee,  which  con- 
stituted a  fund  to  be  applied  to  the  procure- 
ment of  medical  attention  and  care  for  any 
of  such  employees  who  might  be  injured  or 
become  sick  during  his  employment  with  the 
company.  When  Zumwalt  was  employed 
by  the  railroad  company,  he  understood  this 
custom  of  the  company,  and  expected  it  to 
reserve  60  cents  out  of  his  monthly  wages 
for  the  purpose  of  providing  medical  treat- 
ment in  case  he  should  become  sick  or  re- 
ceive an  injury.  The  company  did  reserve 
from  Zum wait's  wages  for  each  and  every 
month  up  to  the  time  of  his  injury  50  cents, 
which  went  into  the  hospital  fund.  Under 
the  contract,  which  is  copied  above,  the  rail- 
road company  monthly  turned  over  to  Dr. 
Webb  the  full  amount  received  by  it  from 
its  employees  by  means  of  the  deduction  be- 
fore stated.  There  is  no  evidence  to  show 
whether  this  was  sufficient  to  pay  the  ex- 
penses of  the  hospital  which  Dr.  Webb  es- 
tablished at  Walnut  Springs  or  not.  It  does 
appear  from  the  contract  that  Dr.  Webb 
undertook  to  furnish,  for  the  sum  collected, 
medical  attention  and  proper  care  to  all 
persons  entitled  to  participate  in  the  fund. 
The  railroad  company  claims  that  it  was 
administering  a  charity,  in  the  performance 
of  which  it  received  from  its  employees  the 
fund  provided  by  the  tax  levied,  and  paid 
it  over  to  Dr.  Webb,  who  was  in  charge  of 
the  hospital.  Therefore  it  is  not  liable  for 
the  injury  resulting  from  his  negligence. 

If  the  fund  distributed  was  such  that  its 
use  constituted  a  charity,  and  the  railroad 
company  had  no  purpose  to  be  served  in 
connection  with  its  own  business  by  admin- 
istering the  fund,  then  it  was  only  required 
in  administering  the  trust,  to  use  ordinary 
care  in  the  selection  of  Dr.  Webb  as  the 
me^nfl  by  which  to  carry  out  the  scheme  in- 
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augurated.  Union  P.  R.  Co.  v.  Artist,  23 
L.R.A.  581,  9  C.  C.  A.  14,  19  U.  S.  App. 
612,  60  Fed.  305;  Fire  Ins.  Patrol  v.  Boyd, 
120  Pa.  643,  1  L.R.A.  417,  6  Am.  St.  Rep. 
746,  15  Atl.  553.  If,  however,  the  railroad 
compan^  originated  the  scheme  with  a  view 
to  promote  its  own  business,  and  undertook 
the  duty  of  dispensing  the  fund  to  accom- 
plish a  purpose  of  its  own,  it  would  be  liable 
for  the  negligence  of  Dr.  Webb,  because, 
under  these  circumstances,  the  hospital 
would  be  the  business  of  the  railroad  com- 
pany, and  Dr.  Webb  would  be  its  agent. 
The  effect  of  the  evidence  is  that  the  rail- 
road company  inaugurated  the  plan  to  ac* 
cumulate  a  fund  with  which  to  care  for 
such  of  its  employees  as  might  be  injured 
or  be  sick  during  such  employment)  and  that 
fact  suggests  that  it  may  have  had  a  pur- 
pose of  its  own,  but  there  is  nothing  in  the 
evidence  to  indicate  what  that  purpose  was, 
and  liability  cannot  be  based  upon  vague 
speculation.  The  fund  did  not  become  the 
property  of  the  company,  but  it  was  held 
by  it  in  trust  for  the  contributing  em- 
ployees. There  being  no  method  of  execut- 
ing the  trust  specified,'  the  company  was 
charged  with  the  duty  of  administering  it 
in  such  manner  as  would  best  accomplish 
the  end  for  which  it  was  accumulated;  that 
is,  to  provide  for  the  care  of  the  sick  and 
injured  employees  who  should  come  within 
the  terms  of  the  trust.  From  the  stand- 
point of  the  contributing  employees,  the 
fund  constituted  a  charity,  because  it  was 
raised  by  them  to  be  expended  for  the  bene- 
fit of  persons  entitled  thereto,  who  would 
receive  it  without  cost  to  them.  It  may 
then  with  propriety  be  said  that  the  rail- 
road company  was  charged  with  dispensing 
a  charity  funu,  and  if  it  made  the  con- 
tract with  Dr.  Webb  as  a  means  of  execut- 
ing the  trust  reposed  in  it, — that  is,  to  give 
relief  to  the  sick  and  injured  employees 
coming  within  the  class  entitled  to  receive 
it  without  cost  to  them, — it  was  engaged 
in  dispensing  a  charity,  and,  under  such 
circumstances,  Dr.  Webb  would  not  be  the 
agent  of  the  company,  nor  would  he  be 
performing  or  transacting  a  business  of 
the  company.  Therefore  it  would  not  be 
liable  for  his  negligence  in  the  discharge  of 
his  duty  as  surgeon. 

Although  the  fund  was  accumulated  in 
the  treasury  of  the  company  for  charitable 
purposes,  and  the  company  was  charged 
with  the  duty  of  dispensing  it  for  such 
purpose,  yet,  if  in  fact  the  contract  with 
Dr.  Webb  was  made  by  the  company  in 
order  to  promote  its  own  interest  by  the 
administration  of  the  trust  fund,  and  it 
had  that  effect,  he  was  the  agent  of  the 
company,  and  it  should  be  held  liable  for 
his  negligence.     Upon  the  face  of  the  con- 
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tract,  it  appears  to  provide  tlie  most  prac- 
tical method  by  wiiich  the  trust  fund  could 
be  applied  to  the  purposes  for  which  it  i^'as 
accumulated.  The  contract  was  made  with 
a  physician  who  was  required  to  do  those 
things  which  the  sick  and  injured  would 
need  to  have  done  for  them,  and  the  entire 
fund  received  by  the  railroad  company  was 
devoted  to  execution  of  the  contract  and 
the  accomplishing  of  the  purpose  to  which 
it  was  intended  to  be  devoted.  The  contract 
did  not  require  Dr.  Webb  to  do  anything  for 
the  railroad  company  in  connection  with  the 
discharge  of  his  duties,  nor,  indeed,  does  it 
appear  from  the  terms  of  that  instrument 
or  the  attending  circumstances  that,  by  the 
performance  of  it,  the  business  of  the  rail- 
road company  was  in  any  manner  atfected, 
or  that  Dr.  Webb,  in  the  discharge  of  his 
duties,  was  in  an}'  manner  serving  the  rail- 
road. In  order  to  hold  the  railroad  com- 
\KW\  liable  umii.  such  circumstances,  it 
must  be  shown  in  some  way,  or  it  must  ap- 
pear from  the  facts  and  circumstances,  that 
in  truth  and  in  fact  the  railroad  company 
used  the  trust  fund  by  means  of  the  con- 
tract to  its  own  advantage.  We  find  noth- 
ing in  the  facts  found  by  the  court  of  civil 
appeals  which  would  indicate  that  any  busi- 
ness of  the  company  could  be  promoted,  hin- 
dered, or  delayed  either  by  having  the  hos- 
pital or  by  its  nonexistence.  It  is  true 
that  the  company  reserved  the  right  to  ter- 
minate the  contract,  but  that  was  eminent- 
ly proper,  so  that,' in  case  Dr.  Webb  failed 
to  carry  out  the  good  purpose  of  the  par- 
ties, another  arrangement  could  be  made. 
All  that  has  been  done  by  the  company 
is  consistent  with  a  desire  to  faithfully  car- 
ry out  the  purpose  of  its  employees  in 
creating  the  funa.  We  cannot  attribute  to 
the  company  motives  not  indicated  by  its 
acts  nor  proved  by  the  evidence. 

The  honorable  Court  of  Civil  Appeals 
erred  in  reversing  the  judgment  of  the  Dis- 
trict Court.  It  is  ordered  that  the  judg- 
ment of  the  Court  of  Civil  Appeals  be  re- 
versed, and  that  the  judgment  of  the  Dis- 
trict Court  be  affirmed. 


UNITED     STATES     CIRCUIT     COURT 
OF  APPEALS,  NINTH  CIRCUIT. 

SOCIETE       NOUVELI.E     D'ARMEMENT, 

Appt., 

V. 

UNITED   STATES   STEAMSHIP   COMPA- 
NY, Claimant  of  the  Santa  Rita. 

(100  C.  C.  A.  300,  176  Fed.  890.) 

Proximate  cause  —  burning  of  vessel  — 
iie^Ii^ent  disposition  of  oil. 

The  act  of  an  oil-burning  vessel  lying  at 
:jo  L.R.A.(N.SJ 


a  wharf  which  is  oil  soaked  and  laden  with 
inflammable  material,  in  discharging  a  quan- 
tity of  fuel  oil  into  the  water,  which  floats 
under  the  wharf  and  becomes  matted  with 
particles  of  inflammable  rubbish  and  debris 
on  the  water,  is  the  proximate  cause  of  in- 
jury to  another  vessel  at  the  wharf  by  the 
burning  of  the  oil  and  a  portion  of  the 
wharf,  although  the  oil  is  ignited  by  au 
independent,  innocent  act  of  a  stranger, 
such  as  throwing  a  lighted  cigar  or  burn- 
ing coal  into  the  water. 

(February   28,   1910.) 

Note.  —  Discharging  oil  into  stream  or 
bay  as  proximate  oause  of  fire  re- 
sulting therefrom. 

• 

The  decision  in  Socifixfi  Nouvelle  D*Ar- 
MEMENT  v.  United  States  S.  S.  Co.,  hold- 
ing that  the  discharge  by  a  steamer  of  fuel 
oil  into  the  bay,  where  it  was  carried  by  the 
wind  and  tide  under  a  wharf,  and  with 
other  debris  formed  a  mat,  was  the  proxi- 
mate cause  of  damage  to  another  vessel  by 
fire  resulting  from  the  accidental  igniting 
of  the  dibria,  seems  sound  under  the  facts  of 
that  case. 

Few  cases  have  considered  the  question 
of  the  discharge  of  oil  into  streama  or 
bays  as  the  proximate  cause  of  fires  result- 
ing therefrom,  and  no  case  involving  facts 
like  those  of  the  above  case  has  been  found. 

In  Kuhn  v,  Jewett,  32  N.  J.  Eq.  647, 
where  oil  tank  cars  had  been  negligently 
left  standing  on  a  grade,  so  that  they 
descended  and  collided  with  a  locomotive, 
throwing  some  of  the  cars  from  the  track, 
and  igniting  the  oil,  which  flowed  down  a 
stream  and  set  fire  to  the  plaintiff's  build- 
ing, the  defendant  was  held  liable.  The 
court  said:  ''Although  water  is  almost  uni- 
versally used  as  a  means  to  extinguish 
fire,  and  it  seems,  at  first  blush,  to  be  ab- 
surd to  say  that  it  can  be  used  for  the 
purpose  of  extending  it,  yet  it  is  true,  as 
a  matter  of  fact,  that  as  an  aj2:ency  for  the 
transmission  of  burning  oil,  it  is  just  as 
certain  and  effectual  in  its  operations  as 
the  wind  in  carrying  fiame  or  a  spark,  or 
combustible  matter  in  spreading  a  fire.  In 
keeping  up  the  continuity  between  cause  and 
effect,  it  may  be  just  as  certain  and  efifec- 
tual  in  its  operation  as  any  other  material 
force.  In  this  instance,  it  carried  the  con- 
sequences of  the  defendant's  negligence  to 
the  petitioner's  property,  with  almost  as 
much  certainty  and  directness  as  if  the 
burning  oil  had  descended  upon  it  in  obe- 
diance  to  the  law  of  gravitation.  This  view 
is  in  confiict  with  that  pronounced  by  the 
supreme  court  of  Pennsylvania  in  Hoag  v. 
Lake  Shore  &  M.  S.  R.  Co.  85  Pa.  293,  27 
Am.  Rep.  653, — a  case  which,  in  its  facts. 
is  substantially  the  counterpart  of  the  one 
in  hand.  The  water  of  a  running  stream 
was  there  held  to  be  an  intervening  ajrency 
sufficiently  independent  and  powerful  to 
oonstitutea  new  force,  witht)ut  whicii  tlie  in- 
jury might  not  have  happened;  and  it  was 
therefore  held  that  it  caused  a  sufficient 
break  in  the  chain  of  causation  to  relieve 
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APPEAL  by  libellaut  from  a  judgment  of 
the  District  Court  of  the  United  States 
for  the  Northern  District  of  California  in 
defendant's  favor  in  an  action  brought  to 
recover  damages  for  injuries  inflicted  upon 
libellant's  vessel,  which  were  alleged  to  have 
been  caused  by  defendant's  negligence.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Gilbert  and  Morrow,  Cir- 
cuit Judges,  and  Hunt,  District  Judge. 

Mr.  William  Denman,  for  appellant: 

The  Santa  Rita's  violation  of  the  statute 
to  protect  vessels  from  fire  is  admittedly 
the  sine  qua  non  of  the  loss,  and  she  is  lia- 
ble in  damages  for  the  consequences. 

Hayes  v.  Michigan  C.  R.  Co.  Ill  U.  S. 
228,  28  L.  ed.  410,  4  Sup.  Ct.  Rep.  369; 
McDonald  v.  Toledo  Consol.  Street  R.  Co. 
20  C.  C.  A.  322,  43  U.  S.  App.  79,  74  Fed. 
104;  The  Iniziativa,'6  C.  C.  A.  346,  14  U. 
S.  App.  496,  57  Fed.  311;  Union  P.  R.  Co. 
v.  McDonald,  152  U.  S.  262,  38  L.  ed.  434, 
14  Sup.  Ct.  Rep.  619;  Deserant  v.  Cerillos 
Coal  R.  Co.  178  U.  S.  409,  44  U  ed.  1127 
20  Sup.  Ct.  Rep.  967,  20  Mor.  Min.  Rep. 
573;  Mason  v.  The  William  Murtaugh,  3 
Fed.  404;  Salisbury  v.  Herchenrodcr,  106 
Mass.  458,  8  Am.  Rep.  354. 

The  Santa  Rita,  having  violated  a  law  to 
protect  the  instruments  of  navigation,  had 
cast  on  her  the  burden  of  proving  that  its 
violation  not  only  did  not  cause,  but  that 
it  could  not  have  caused,  the  injury. 

Richelieu  &  O.  Nav.  Co.  v.  Boston  M.  Ins. 
Co.  26  Fed.  596;  The  Pennsylvania,  19 
Wall.  125,  22  L.  ed.  148;  Flint  &  P.  M.  R. 


Co.  V.  Marine  Ins.  Co.  71  Fed.  210;  United 
States  V.  St.  Louis  &  M.  Valley  Transp. 
Co.  184  U.  S.  247,  46  L.  ed.  520,  22  Sup. 
Ct.  Rep.  350;  The  Admiral  Cecille,  134  Fed. 
673. 

Tlie  pumping  of  inflammable  oil  over- 
board was  the  proximate  cause  of  the  fire. 
.  Johnsou  V.  Chicago,  M.  &  St.  P.  R.  Co. 
31  Minn.  61,  16  N.  W.  488;  Clerk  &  L. 
Torts,  §  54;  Wilmington  Star  Min.  Co. 
V.  Fulton,  205  U.  S.  60,  51  L.  ed.  708,  27 
Sup.  Ct.  Rep.  412;  W^ashington  &  G.  R.  Co. 
V.  Hickey,  166  U.  S.  521,  41  L.  ed.  1101, 
17  Sup.  Ct.  Rep.  661 ;  Barnes  v.  Masterson, 
38  App.  Div.  612,  56  N.  Y.  Supp.  939;  Al- 
lison V.  Hobbs,  96  Me.  26,  51  Atl.  245; 
Graves  v.  City  &  Suburban  Teleg.  Asso.  132 
Fed.  387;  21  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  496;  McGill  v.  Michigan  S.  S.  Co.  75  C. 
C.  A.  618,  144  Fed.  793;  Kuhn  v.  Jewett,  32 
N.  J.  Eq.  647;  2  Shearm.  &  Redf.  Neg.  § 
666;  Milwaukee  &  St.  P.  R.  Co.  v.  Kellogg, 
94  U.  S.  400,  24  L.  ed.  256. 

Messrs.  Cliarles  Page,  Edward  J.  Mc- 
Cutcheii,  and  Samuel  Knight,  for  ap- 
pellee : 

The  doctrine  of  causa  proximai  n(.n  remota, 
spectatnr,  is  here  applicable,  and  the  alleged 
act  of  the  steamer  was  not  the  proximate 
cause  of  the  damage  to  the  bark. 

Goodlander  Mill  Co.  v.  Standard  Oil  Co. 
27  L.R.A.  583,  11  C.  C.  A.  253,  24  U.  S. 
App.  7,  63  Fed.  400;  Thomas  v.  Winchester, 
6  N.  Y.  397,  57  Am.  Dec.  455 ;  Davidson  v. 
Nichols,  11  Allen,  514;  JEtno,  F.  Ins.  Co. 
V.  Boon,  95  U.  S.  117,  24  L.  ed.  395;  Taylor 
V.  Lake  Shore  &  M.  S.  R.  Co.  45  Mich.  74, 


the  defendant  from  liability.  The  capacity 
and  adaptability  of  a  running  stream  as  an 
agency  for  the  transmission  of  burning  oil, 
and  its  similitude  to  other  material  forces 
as  a  means  of  communicating  this  species  of 
fire,  does  not  seem  to  have  been  considered 
l>v  the  court;  at  least,  no  allusion  is  made 
to  it.'' 

In  the  case  of  Hoag  v.  Lake  Shore  &  M. 
S.  R.'  Co.  supra,  just  referred  to  by  the 
court,  through  the  negligence  of  defend- 
ants' engineer  an  oil  train  ran  into  an  ob- 
struction which  had  fallen  upon  the  track, 
and  a  portion  of  Ihe  train  was  derailed  in 
such  a  way  that  the  oil  ignited  and  was 
carried  down  a  stream  upon  which  plain- 
tiff's house  was  situated,  by  reason  of  which 
his  house  was  burned.  In  holding  that  no 
recovery  could  be  had,  the  court  said :  "The 
probable  consequences  of  the  collision,  such 
as  the  engineer  would  have  a  right  to  expect, 
would  be  the  throwing  of  the  engine  and 
a  portion  of  the  train  off  the  track.  Was  he 
to  anticipate  the  bursting  of  the  oil  tanks; 
the  oil  taking  fire;  the  burning  oil  running 
into  and  being  carried  down  the  stream; 
and  the  sudden  rising  of  the  waters  of  the 
stream,  by  means  of  which,  in  part,  at  least, 
the  burninsr  oil  set  fire  to  the  plaintiff's 
building?  This  would  be  ?,  severe  rule  to  ap- 
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ply,  and  might  have  made  the  defendants 
responsible  for  the  destruction  of  property 
for  miles  down  Oil  creek.  The  water  was 
an  intervening  agent,  that  carried  the  fire 
just  as  the  air  carried  the  sparks  in  the 
case  of  the  Pennsylvania  R.  Co.  v.  Kerr,  62 
Pa.  353,  1  Am.  Rep.  431.  It  is  manifest 
that  the  negligence  was  the  remote,  and 
not  the  proximate,  cause  of  the  injury  to  the 
plaintiff's  building." 

Where  a  defendant  erected  an  oil  refinery 
remote  from  the  built-up  portions  of  a  city, 
and  without  negligence  on  his  part  some 
oil  escaped  into  a  river  and  mingled  there 
with  other  oil  and  inflammable  material,  for 
the  presence  of  which  the  defendant  was  not 
responsible,  and  the  entire  mass  wns  v;- 
nited  by  a  third  person,  over  whom  the  de- 
fendant had  no  control,  he  was  held  not 
liable  for  the  burning  of  a  tugboat  by  the 
fire  so  occasioned,  since  it  was  not  the 
direct  result  of  any  default  on  his  part,  and 
was  not  a  result  which  he  should  have 
foreseen.  Neal  v.  Atlantic  Ref.  Co.  16  Pa. 
Co.  Ct.  241. 

For  a  note  on  liability  of  one  for  in- 
jury caused  by  escape  of  dangerous  sub- 
stance, including  oil,  stored  on  his  premises, 
see  Brennan  Constr.  Co.  v.  Cumberland,  16 
KR.A.CK.S.)    535.  J.    T.    W. 
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40  Am.  Rep.  457,  7  N.  W.  728;  Southern 
R.  Co.  V.  Dickens,  153  Ala.  283,  45  So.  215 ; 
Cole  V.  German  Sav.  &  L.  Soc.  03  L.R.A. 
416,  69  C.  C.  A.  693,  124  Fed.  113;  21  Am. 
&  Eng.  Enc.  Law,  pp.  480-482;  29  Cyc. 
Law  &  Proc.  p.  626;  Frontier  Steam  Laun- 
dry Co.  V.  Connolly,  72  Neb.  767,  68  L.R.A. 
426,  101  N.  W.  996 ;  Shearm.  &  Redf .  Neg. 
§§  13,  27;  Nickey  v.  Steuder,  164  Ind.  189, 
73  N.  E.  117;  Stone  v.  Boston  &  A.  R.  Co. 
]71  Mass.  636,  41  L.R.A.  794,  61  N.  E.  1. 

Plaintiff  must  not  only  prove  negligence, 
but  also  a  causal  connection  between  the 
cause  and  the  injury. 

21  Am.  &  Eng.  Enc.  Law,  p.  616;  Avery 
V.  Bowden,  6  El.  &  Bl.  973;  M'Mahon  v. 
Lennard,  6  H.  L.  Cas.  993;  Toomey  v.  Lon- 
don, B.  &  S.  C.  R.  Co.  3  C.  B.  N.  S.  146; 
Cotton  V.  Wood,  8  C.  B.  N.  S.  568;  Judson 
V.  Giant  Powder  Co.  107  Cal.  549,  29  L.R.A. 
718,  48  Am.  St.  Rep.  146,  40  Pac.  1020; 
Barter  v.  Colfax  Electric  Light  &  P.  Co. 
124  Iowa,  500,  100  N.  W.  508;  The  Penn- 
sylvania, 19  Wall.  125,  22  L.  ed.  148;  Riche- 
lieu &  O.  Nav.  Co.  V.  Boston  M.  Ins.  Co. 
136  U.  S.  408,  34  L.  ed.  398,  10  Sup.  Ct. 
Rep.  934;  Hayes  v.  Michigan  C.  R.  Co. 
ni  U.  S.  228,  28  L.  ed.  430,  4  Sup.  Ct. 
Rep.  369;  Union  P.  R.  Co.  v.  McDonald, 
152  U.  S.  262,  38  L.  ed.  434,  14  Sup.  Ct. 
Rep.  619. 

Hunt,  District  Judge,  delivered  the  opin- 
ion of  the  court: 

The  Society  Nouvelle  d'Armement,  a  cor- 
poration of  France,  brought  this  libel 
against  the  American  steamer  Santa  Rita, 
to  recover  damages  for  injuries  inflicted 
upon  the  Boieldieu,  a  three-masted  steel 
bark  belonging  to  the  libellant.  The  lower 
court  found  that  the  alleged  negligent  act 
of  the  defendant  was  not  a  proximate,  but 
remote,  cause  of  the  injury.  The  libellant 
sued  out  this  appeal  from  a  judgment  in 
favor  of  defendant. 

The  material  uncontroverted  facts  are 
substantially  as  follows:  The  Santa  Rita, 
an  oil-burning  steam  vessel,  450  feet  long, 
was  moored  to  the  north  side  of  a  wharf  at 
Oakland,  California.  The  British  ship 
Whitliebum  and  the  libellant's  bark  Boiel- 
dieu were  moored  on  the  south  side  of  the 
same  wharf,  and  directly  opposite  the  Santa 
Rita.  The  wharf  was  90  feet  wide,  built 
on  piles  driven  into  the  bottom  of  the  har- 
bor. Between  4  and  5  o'clock  on  the  after- 
noon of  March  11,  1907,  a  fire  broke  out, 
partially  consuming  the  wharf  and  greatly 
injuring  the  Boieldieu. 

The  libellant  alleges  that  this  fire  was 
caused  by  the  negligence  of  the  Santa  Rita 
in  pumping  into  the  bay  or  allowing  to 
drip  from  her  docks  therein  larpe  quanti- 
ties of  volatile  fuel  oil,  which  collected  un- 
30  L.R.A.(N.S.) 


I  der  the  wharf  in  the  alleyway  formed  by  the 
vessels  and  the  wharf,  and  that,  as  the  tide 
started  to  come  in,  this  mass  of  oil,  held 
and  matted  together  by  particles  of  in- 
flammable rubbish  and  d^hriSf  moved  par- 
tially out  from  under  the  wharf  and  sur- 
rounded the  Boieldieu.  The  libellant  fur- 
ther contends  that,  while  the  Boieldieu  was 
thus  surrounded  by  this  highly  combustible 
oil  mat,  a  spark  from  an  engine  on  the 
wharf,  or  a  live  coal  from  the  fuel  box 
of  the  donkey  engine,  or  a  burning  cigar, 
was  thrown  from  the  wharf  into  this  oily 
mass,  igniting  it,  and  causing  the  conflagra- 
tion which  damaged  the  wharf  and  the 
Boieldieu. 

The  court  found,  among  other  things, 
that  oil  of  a  highly  combustible  nature  was 
discharged  from  the  Santa  Rita,  and  col- 
lected in  the  water  under  the  wharf  and 
around  the  Boieldieu.  There  is  ample  evi- 
dence to  support  this  conclusion.  Much  of 
the  evidence  offered  by  the  defendant  re- 
lating to  this  finding  is  that  of  men  who 
testify  that  they  did  not  pump  any  oil 
overboard  of  see  any  thus  pumped. 

On  the  other  hand,  the  libellant  sup- 
ports its  contention  by  the  testimony  of 
those  who  saw  the  oil  thrown  into  the  bay, 
and,  in  fact,  were  actors  in  putting  it  there. 
The  Lakme,  66  C.  C.  A.  466,  118  Fed.  972. 
The  decision  of  this  question  of  fact  de- 
pends upon  the  veracity  of  the  libel lant's 
witnesses;  and  who  is  better  fitted  to  judge 
of  their  credibility  than  the  court  before 
whom  they  appeared?  The  surrounding 
facts  and  circumstances  also  point  strongly 
to  the  probability  that  the  oil  which  burned 
on  the  water  around  the  Boieldieu  came 
from  the  Santa  Rita.  We  believe  the  find- 
ing of  the  lower  court  was  correct. 

The  court  further  found  that  this  mat 
of  oil  was  ignited  by  the  heat  or  flame  from 
the  burning  wharf;  taking  the  view'  that, 
in  some  unexplained  manner,  the  wharf 
caught  fire,  and  that  the  fire  was  communi- 
cated to  the  oil  which  lay  on  the  water  in 
close  proximity  thereto,  and  that  the  in; 
jury  to  the  Boieldieu  was  caused  jointly  by 
the  burning  of  the  wharf  and  by  the  burn- 
ing of  the  oily  mass  on  the  water.  The 
finding  that  the  fire  originated  on  the 
wharf  is  vigorously  assailed.  The  libellant 
contends  that  the  oil  ignited  first,  and  that 
the  flame  spread  from  the  oil  to  the  wharf. 
We  regard  the  defendant's  contention  that 
no  oil  whatever  burned  on  the  water  as 
plainly  against  the  evidence,  and  without 
merit.  There  is  no  reasonable  doubt  that 
the  wharf  burned,  and  some  oil  on  the  water 
burned;  and  the  further  question  now 
arises:  Where  did  the  fire  originate?  On 
the  wharf,  or  in  the  oil? 

Tliere    is    no    evidence    tending    to    aliow, 
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that  any  particular  act  started  the  conflagra- 
tion; nor  do  the  circumstances  of  them- 
selves point  to  any  probability  by  which 
the  court  may  safely  be  guided  to  one  view 
or  the  other.  There  were  several  oil-burn- 
ing locomotives,  a  donkey  engine,  and 
twenty  or  twenty-five  men  on  the  wharf 
at  the  time  of  the  fire.  The  wharf  itself 
was  more  or  less  oil-soaked  in  spots,  and 
there  were  several  car  loads  of  hay  or 
other  inflammable  material  thereon.  The 
men  were  smoking.  It  is  not  at  all  im- 
probable that  one  of  them  carelessly  let 
drop  a  burning  match  near  the  hay,  thus 
starting  the  fire.  Or,  an  engine  may  have 
dropped  some  fire  or  sparks  on  the  oil- 
soaked  planks  of  the  wharf,  and  so  caused 
the  fire.  On  the  other  hand,  the  presence 
of  active  engines  and  smoking  men  might 
lead  equally  as  well  to  the  conclusion  that 
the  fire  started  in  the  oil  on  the  water.  It 
is  well  established  that  this  matted  mass 
of  fresh  oil  was  very  inflammable,  even 
though  floating.  A  burning  cigar  stub,  or  a 
live  spark  thrown  from  an  engine,  falling 
on  a  chip  or  other  more  or  less  solid  mate- 
rial in  the  oil,  would  furnish  a  rational  ex- 
planation of  the  origin  of  the  fire. 

The  natural  probabilities  in  favor  of  the 
different  theories  being  equal,  it  is  neces- 
sary to  weigh  and  examine  carefully  the 
testimony  of  the  eyewitnesses,  in  order  to 
arrive  at  as  just  and  right  a  conclusion 
as  is  possible  under  the  circumstances. 
Fortunately,  there  is  little  real  conflict  in 
the  testimony  of  those  who  saw  the  fire  as 
to  where  it  started.  One  of  defendant's 
witnesses  says  positively  that  it  started  on 
the  wharf,  and  the  others  sav  that  it  looked 
to  them  as  if  it  started  there.  But  those 
who  were  in  a  position  to  see  where  it 
started — who  were  south  of  the  line  of 
cars — testify  directly  and  unequivocally 
that  the  fire  started  on  the  water,  and  that 
they  saw  it  there  before  any  was  visible 
on  the  wharf  proper.  Whether  on  the  water 
or  on  the  wharf,  it  is  undeniable  that  it 
started  either  to  the  south  of  the  cars  or 
in  the  cars  themselves.  The  witnesses  of 
libellant  who  testified  on  the  point  were  in 
such  a  position  that  a  fire  in  either  of  the 
places  above  named  would  have  been  easily 
discernible  by  them,  while  the  defendant's 
witnesses  were  so  situated  that  they  could 
not  have  seen  a  fire  on  the  water  near  the 
Boieldieu  unless  the  flames  mounted  very 
high,  and  even  then  they  were  so  far  off 
that  they  might  easily  have  been  mistaken 
about  the  exact  position  of  the  conflagra- 
tion. After  a  careful  consideration  of  all 
the  testimony,  we  are  of  opinion  that  the 
finding  of  the  lower  court,  to  the  effect  that 
the  fire  originated  on  the  wharf,  was  clearly  1 
30.L.R.A.(N.S.) 


against    the   weight   of   the    evidence,    and 
cannot  stand. 

In  our  examination  of  the  evidence,  which 
has  led  us  to  the  conclusion  that  the  learned 
judge  of  the  lower  court  erred  in  his  find- 
ing upon  this  point,  we  observe  that  libell- 
ant's  principal  witnesses,  who  gave  direct 
evidence,  thereon,  testified  by  depositions. 
Upon  this  matter,  therefore,  the  trial  judge 
had  not  the  advantage  of  seeing  and  hear- 
ing the  witnesses.  His  position,  to  arrive 
at  a  true  result,  was  scarcely  better  than 
ours.  Hence  the  rule  that,  when  oral  testi- 
mony is  evidently  the  basis  of  a  finding,  or 
the  written  testimony  relates  to  matters  as 
to  which  the  trial  court  is  better  able  to 
reach  a  satisfactory  conclusion  than  the 
appellate  court,  the  finding  will  be  adhered 
to,  does  not  apply  with  the  same  force. 

The  court,  after  finding  the  facts  as  here- 
inbefore recited,  made  the  further  finding 
that  the  negligence  of  the  Santa  Rita  in 
discharging  oil  into  the  bay  could  not  be 
regarded  as  the  efiicient  or  proximate  cause 
of  the  injury  to  the  Boieldieu.  The  court 
said:  "The  burning  of  the  wharf  was  en- 
tirely disconnected,  and  unrelated  to  the 
original  act  of  the  Santa  Rita  in  dischar- 
ging the  oil,  and  was  not  caused  by  any 
person  connected  with  that  vessel,  and 
whose  actions  were  subject  to  her  control. 
Unless,  therefore,  the  burning  of  the  wharf 
and  the  consequent  ignition  of  the  oil  were 
matters  which  ought  to  have  been  reasonably 
anticipated  as  probable, — that  is,  more  like- 
ly to  occur  than  otherwise, — ^the  burning 
of  the  wharf  must  be  found  to  be  the  efii- 
cient cause  of  the  damage  to  the  Boieldieu. 
Was  the  burning  of  the  wharf  and  the  igni- 
tion of  the  oil  something  more  likely  to 
occur  than  /lot, — something  that  a  person 
of  ordinary  prudence  would  have  thought 
to  be  probable?  The  result  has  shown  t)iat 
such  a  fire,  the  ignition  of  oil  thereby,  and 
the  consequent  damage  to  the  Boieldieu, 
were  matters  which  might  occur,— -events 
which  any  person  of  ordinary  judgment 
would  have  known  to  be  possible.  But  the 
question  is  not  whether  a  person  of  ordi- 
nary prudence  would  have  known  that  such 
results  were  possible,  but  whether  they 
would  have  been  regarded  by  him  as  prob- 
able,— something  likely  to  occur,  and  there- 
fore to  be  guarded  against  by  not  dis- 
charging fuel  oil  into  the  bay.  It  seems 
to  me  this  question  must  receive  a  negative 
answer.  A  man  of  extreme  caution  might 
have  anticipated  the  result;  but  one  of 
ordinary  prudence  and  foresight  would  not 
have  thought,  in  view  of  all  the  surrounding 
circumstances,  that  fuel  oil,  if  discharged 
into  the  waters  of  the  bay,  with  its  tides 
and  winds,  would  probably  be  set  on  fire, 
by  the  accidental  or  negligent  burning  of 
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the  wharf,  or  by  live  coals  thrown  into  the 
bay,  and  coming  in  contact  with  the  oil." 
[173  Fed.   413.] 

We  cannot  give  our  assent  to  this  view 
of  the  case.  The  respondent  ship,  being 
an  oil-btlrning  one,  was  charged  with  knowl- 
edge of  the  inflammable  quality  of  fresh 
oil,  even  on  water,  and  w^as  also  charged  with 
knowledge  of  the  probable  effects  of  ordi- 
nary winds  and  tides  in  carrying  the  oil 
to  where  it  might  do  great  injury.  The 
respondent  cannot,  therefore,  be  heard  to 
say  that  she  did  not  know  fresh  oil  on  water 
was  inflammable,  or  that  she  hud  no  rea- 
son to  believe  that  the  oil  which  she  put 
into  the  harbor  would  be  driven  by  the 
winds  and  tide  under  the  dock  and  in  among 
the  shipping.  It  ought  to  have  been  known 
that  the  presence  of  a  large  quantity  of 
fresh  oil  of  a  very  combustible  nature  was 
a  menace  and  danger  while  lying  in 
an  exposed  position  around  a  busy  wharf. 
It  ought  reasonably  to  have  been  antici- 
pated by  those  in  charge  of  the  Santa 
Rita  that  such  a  moss  of  oil.  float- 
ing under  the  wharf  and  around  the  ship- 
ping, was  likely  to  be  ignited  in  some  man- 
ner through  the  numerous  and  patent 
sources  of  fire  which  were  near  bv.  WTiat 
would  be  more  natural  than  for  a  man 
about  the  shipping  to  throw  his  li;rlited 
cigar  stub  into  the  bay,  or  for  an  engineer 
on  the  wharf  to  dump  his  live  coals  into 
the  water?  Certainly,  one  not  having  any 
reason  to  believe  that  the  water  was  covered 
with  an  inflammable  sheet  could  not  be 
hold  to  be  negligent  in  thus  throwing  his 
burning  coals  or  lighted  cigar  into  the 
harbor.  Indeed,  a  careful  man.  anxious  to 
avoid  all  risks  of  fire,  would  select  the 
water  as  the  natural  and  seemingly  proper 
place  to  put  them.  Surely,  tlie  defendant 
was  charged  with  notice  that  men  right- 
fully do  these  things,  and  that  the  doing 
of  them  where  large  masses  of  inflammable 
oil  are  floating  about  would  probably  pro- 
duce a  conflagration. 

There  is  no  infallible  rule  by  which  one 
can  distinguish  between  a  proximate  and 
a  remote  cause.  Justice  Moody,  for  the 
Supreme  Court,  has  recently  said:  "Few 
questions  have  more  frequently  come  be- 
fore the  courts  than  that  whether  a  partic- 
ular mischief  was  the  result  of  a  partic- 
ular default.  It  would  not  be  useful  to 
examine  the  numerous  decisions  in  which 
this  question  has  received  consideration, 
for  no  case  exactly  resembles  another,  and 
slight  differences  of  fact  may  be  of  great 
inifwrtance.  The  rules  of  law  are  reason- 
ably well  settled,  however  diflicult  they 
may  be  of  application  to  the  varied  aflfairs 
of  life."  Atchison,  T.  &  S.  F.  R.  Co.  v. 
30  L.R,A.(N.S.) 


Calhoun,  213  U.  S.  ],  53  L.  ed.  071,  29  Sup. 
Ct.   Rep.   321. 

In  Milwaukee  &  St.  P.  R.  Co.  v.  Kellogg, 
94  U.  S.  469,  24  L.  ed.  256,  the  court  said: 
"Did  the  facts  constitute  a  continuous  suc- 
cession jof  events  so  linked  together  as  to 
make  a  natural  whole,  or  was  there  some 
new  and  independent  cause  intervening 
between  the  wrong  and  the  injury?  It  is 
admitted  that  the  rule  is  difficult  of  appli- 
cation, but  it -is  generally  held  that,  in  or- 
der to  warrant  a  finding  that  negligence, 
or  an  act  not  amounting  to  wanton 
wrong,  is  the  proximate  cause  of  an  Injury, 
it  must  appear  that  the  injury  was  the  nat- 
ural and  probable  consequence  of  the  negli- 
gence or  wrongful  act,  and  that  it  ought 
to  have  been  foreseen  in  the  light  of  the  at- 
tendant circumstances." 

Tried  by  the  above  rule,  it  appears  to 
us  that  the  negligent  act  of  the  Santa  Rita 
in  pouring  oil  into  the  bay  was  the  proxi- 
mate cause  of  the  injury  to  the  Boieldieu. 
The  injury  flowed  directly  from  the  negli- 
gent act.  The  result  of  the  act  is  not  in- 
compatible with  what  one  would  expect. 
The  question  is  not  whether  such  an  act 
would  produce  a  conflagration  in  the  major- 
ity of  cases,  but  whether  it  has  a  decided 
and  natural  tendency  to  produce  such  a 
result. 

One  of  the  most  valuable  tests  to  apply 
to  determine  whether  a  negligent  act  is  the 
proximate  or  remote  cause  of  an  injury 
is  to  determine  whether  a  responsible 
human  agency  has  intervened  between  the 
fact  accomplished  and  its  alleged  cause. 
"If  a  new  force  or  power  has  intervened, 
of  itself  sufficient  to  stand  as  the  cause  of 
the  misfortune,  the  other  must  be  con- 
sidered too  remote.''  Louisiatia  Mut.  Ins. 
Co.  V.  T\Yeed,  7  Wall.  44,  19  L.  ed.  65: 
Washington  &  G.  R.  Co.  v.  Hickey,  166  U. 
S.  521,  41  L.  ed.  1101,  17  Sup.  Ct.  Rep. 
661. 

In  this  case  another  force  or  power  had 
not  intervened.  The  throwing  of  the  lighted 
cigar  or  burning  coal  into  the  bay  cannot 
be  said  to  be  another  force,  or  to  break 
the  causal  chain.  These  acts  were  inno- 
cent, yet  probable,  and  as  natural  as  were 
the  acts  of  the  shopkeepers  in  throwing 
around  the  squib,  in  the  famous  "squib 
case"  (Scott  v.  Shepherd,  2  W.  Bl.  892),  al- 
though we  recognize  that  the  causal  con- 
nection that  existed  in  the  squib  case  be- 
tween the  original  act  and  the  intermediate 
acts  is  not  found  in  the  present  instance. 

We  are  of  opinion  that  the  injury  to  the 
Boieldieu  was  the  natural  and  probable 
consequence  of  the  negligent  act  of  the 
Santa  Rita,  and  ought*  to  have  been  antici- 
pated, in  the  light  of  the  surrounding  cir- 
cumstances.   The  circumstances  which  must 
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be  considered  are  the  highly  combustible 
nature  of  the  oil,  the  condition  of  the  tide 
and  wind,  the  proximity  of  the  wharf  and 
shipping,  the  inflammable  condition  of  the 
oil-soaked  wharf,  and  the  many  chances 
of  accidental  ignition  to  which  the  oil  was 
exposed.  Without  doubt,  the  natural  and 
probable  consequence  of  covering  water  with 
oil  might  not,  under  different  circumstances, 
have  had  a  natural  tendency  to  produce  any 
injury.  If  the  oil  had  been  dumped  into 
the  middle  of  the  bay,  far  from  any  ship 
or  wharf;  if  the  wind  and  tide  had  been 
different;  if  the  wharf  had  been  fireproof; 
if  the  oil  had  been  less  inflammable;  if  the 
chances  of  fires  had  been  much  less, — we 
might  have  reached  a  different  conclusion. 
But,  considering  all  the  facts  and  circum- 
stances, we  must  conclude  that  the  injury 
done  by  the  floating  oil  ought  to  have  been 
foreseen,  and  that  therefore  the  placing  of 
it  on  the  water  was  the  proximate  cause 
of  the  injury  inflicted  by  its  ignition.  Mil- 
waukee &  St.  P.  R.  Co.  V.  Kellogg,  supra; 
.^tna  F.  Ins.  Co.  v.  Boon,  95  U.  S.  117, 
24  L.  ed.  395;  Washington  &  G.  R.  Co.  v. 
Hickey,  supra;  McGill  v.  Michigan  S.  S. 
Co.  75  C.  C.  A.  518,  144  Fed.  788. 

The  libellant  placed  great  reliance  on  § 
374  i  of  the  Penal  Code  of  California,  as 
affecting  the  question  of  proximate  cause 
and  the  burden  of  proof  in  relation  there- 
to. That  is  a  statute  which  makes  it  a 
misdemeanor  for  anyone  to  discharge  petro- 
leum or  certain  other  substances  into  the 
waters  of  a  navigable  bay  or  river  of  the 
state.  In  arriving  at  our  conclusion,  we 
have  not  taken  this  statute  into  considera- 
tion, because,  under  the  facts,  we  believe 
liability  exists  irrespective  of  the  statute. 

The  decree  of  the  District  Court,  dis- 
missing the  libel,  with  complainant's  costs, 
is  reversed. 

It  is  further  ordered  that  the  District 
Court  enter  a  decree  in  favor  of  libellant 
in  the  usual  and  proper  form. 

Petition  for  writ  of  certiorari  denied 
by  the  United  States  Supreme  Court,  Oc- 
tober 24,  1910  (218  U.  8.  674,  64  L.  ed. 
1205,  31  Sup.  Ct.  Rep.  223). 


DISTRICT  OF  COIitTMBIA  COURT  OF 

APPEAIiS. 

S.   DANA   LINCOLN,   Appt., 

V. 

NATIONAL    METROPOLITAN    BANK, 

Intervener. 

(35  App.  D.  C.  362.) 

Bank  —  renewal  note  —  release  of  col- 
lateral. 

A  bank  which,  in  order  to  reinove  an 
overdue  note  from  its  books,  takes  the  note 
30  L.R.A.(N.S.) 


of  a  third  person  for  its  amount,  with  such 
note  as  collateral  thereto,  releases,  in  favor 
of  attaching  creditors  of  the  maker,  its  lien 
on  property  which  had  bee^  assigned  to  it 
as  collateral  for  the  overdue  note,  at  least 
where  it  permits  assigned  funds  to  pass 
through  its  hands  into  those  of  the  maker 
of  the  note  for  a  long  period  of  time,  with- 
out any  attempt  to  apply  them  to  the  satis- 
faction of  the  note. 

(May  27,  1910.) 

APPEAL  by  plaintiff  from  a  judcrment  of 
the  Supreme  Court  entered  upon  a  di- 
rected verdict  for  intervener  in  an  attach- 
ment proceeding.    Reversed. 

The  facts  are  stated  in  the  opinion. 
Messrs,  Perclval  M.  Brown  and  Walter 
B.  Guy  for  appellant. 

Messrs.  Ralflton,  Siddons,  &  Richard- 
son and  Walter  B.  Bavidge  for  appellee. 

Van  Orsdel,  J.,  delivered  the  opinion  of 
the  court: 

This  cause  came  here  on  appeal  from 
the  judgment  of  the  supreme  court  of  the 
District  of  Columbia  in  an  attachment  pro- 
ceeding. It  appears  that  on  September  11, 
1906,  the  appellant,  S.  Dana  Lincoln,  trad- 

Note.  —  LiOsn  of  collateral  fti/  treating 
note  secured  as  itself  collateral  for  a 
new  note  fifr  the  same  deht. 

While  the  decision  in  Lincoln  v.  Na- 
tional Metropolitan  Bank  would  seem 
to  be  proper  on  the  facts  as  they  appear  in 
that  case,  the  circumstances  involved  are  so 
peculiar  as  to  make  it  doubtful  if  it  could 
be  considered  authority  for  the  general 
proposition  that  collateral  security  for  a 
note  would  be  lost  hv  treating  the  note 
as  collateral  for  another  note.  It  is  ad- 
mitted that  the  assignment  or  transfer  of 
a  note  usuallv  carries  with  it  securitv  for  its 
payment.  This  is  also  the  result  where  a 
pledgeor  renews  the  note  given  to  evidence 
the  debt  which  the  pledo^e  secures.  22  Am. 
&  Eng.  Enc.  Law,  2d  ed.  p.  871. 

And  even  a  novation  of  a  debt  evidenced 
by  a  note,  by  the  substitution  of  a  new 
note,  has  been  held  not  to  discharge  a  lien 
held  under  the  first  note,  as  long  as  any 
part  of  the  original  debt  can  be  traced  into 
the  new  note.  Kausler  v.  Ford,  47  Miss. 
289. 

'It  was  held  in  Ensley  Lumber  Co.  v. 
Lewis,  121  Ala.  94,  26  So.  729.  that  the  in- 
dorsement of  conditional  sale  notes  as  col- 
lateral for  a  loan  does  not  pass  legal  title 
to  the  property  for  which  they  were  given. 
In  that  case,  however,  the  vendor  had  paid 
the  debt  for  which  the  purchase  money 
notes  were  pledered  as  collateral,  and  re- 
ceived them  back,  and  was  attempting  to 
enforce  his  riehts  against  a  subsequent 
mortgagee  of  the  property. 

The  only  cases  found  involving  the  effect 
of  the  pledge  of  a  note  as  collateral  securi- 
ty for  another  note,  upon  collateral  pledged 
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ing  as  National  Motar  Company,  hereafter 
referred  to  as  plaintiiT,  brought  suit  in  the 
supreme  court  of  the  District  of  Columbia 
against  the  Southern  Construction  Compa- 
ny, a  corporation,  for  the  sum  of  $968.57,  for 
material  furnished  it  in  constructing  a  build- 
ing in  this  city  for  the  National  Metro- 
politan Bank,  appellee,  hereafter,  for  con- 
venience, referred  to  as  the  bank.  At  the 
same  time  a  writ  of  attachment  was  is- 
sued, which  was  returned  on  February  6, 
]  907,  showing  that  certain  credits  belonging 
to  the  Southern  Construction  Company  had 
been  attached  in  the  hands  of  the  Thompson- 
Starrett  Company,  garnishee. 

On  March  12th  the  Thompson-Starrett 
Company  answered  that  in  December,  1905, 
it  had  contracted  with  the  Southern  Con- 
struction Company  to  furnish  and  erect 
all  the  fireprooiing  necessary  in  the  con- 
struction of  the  National  Metropolitan  Bank 
Building.  It  is  alleged  in  the  answer  that 
subsequently  the  Southern  Construction 
Company  failed,  and  the  Thompson-Starrett 
Company  was  compelled  to  complete  the 
work,  and  that  there  was  left  in  its  hands 
the  sum  of  $1,029.60,  which  was  claimed  by 
a  number  of  parties,  among  whom  was  the 
defendant  bank,  which  claimed  a  right  to  it 
under  an  alleged  assignment  of  any  and  all 
payments  that  might  become  due  the  South- 
ern Construction  Company  under  its  con- 
tract. 

The  plaintiff  joined  issue  on  the  answer 
of  the  garnishee,  and  shortly  thereafter  the 
garnishee  paid  into  the  registry  of  the  court 
below  the  sum  of  $1,029.60,  the  amount  ad- 
mitted to  be  in  its  possession.  Before  the 
cause  came  on  for  trial,  the  bank,  by  leave 
of  the  court,  filed  an  intervening  petition,  in 
which  it  set  up  its  claim  to  the  fund,  al- 
leging, among  other  things,  as  follows: 

^'2.  That  heretofore,  to  wit,  on  the  17th 
day  of  February,  1906,  the  defendant, 
•Southern  Construction  Company,  gave  an 
order  upon  the  Thompson-Starrett  Com- 
pany, a  party  herein,  directing  it  to  pay 


over  to  this  intervener  any  and  all  pay- 
ments as  they  might  become  due  according 
to  the  contract  of  the  Southern  Construc- 
tion Company  with  the  Thompson-Starrett 
Company,  for  work  to  be  done  on  the  Na- 
tional Metropolitan  Citizens  Bank  Build- 
ing, and  that  such  order  was  forthwith  duly 
accepted  by  the  Thompson-Starrett  Com- 
pany, and  that  such  order  and  acceptance 
thereof  at  once  communicated  to  this  inter- 
vener, and  that,  relying  upon  such  order 
and  acceptance,  the  said  bank  did,  on  or 
about  the  19th  day  of  February,  1906,  loan 
to  said  Southern  Construction  Company  the 
sum  of  two  thousand  (2,000)  dollars,  tak- 
ing its  note  therefor,  and  holding  said  duly 
accepted  order  as  collateral.  That  there- 
after, and  prior  to  the  filing  of  the  attach- 
ment in  this  case,  there  became  due  to  the 
Southern  Construction  Company  by  the 
Thompson-Starrett  Company,  because  of  the 
work  upon  the  building  of  the  intervener,  a 
large  sum,  to  wit,  the  sum  of  twelve  hun- 
dred (1,200)  dollars,  which  sum,  or  so  much 
thereof  as  the  Thompson-Starrett  Company 
admits  to  have  been  due  by  it  to  the  South- 
ern Construction  Company,  has  been  paid 
into  the  registry  of  this  court,  attachment 
having  been  served  herein  upon  the  Thomp- 
son-Starrett Company  before  snid  payment 
could  be  made. 

"That  at  and  before  the  time  of  the  serv- 
ice of  said  attachment,  there  was  and  still 
is  due  to  the  said  bank,  the  intervener,  here- 
in, by  the  Southern  Construction  Company 
as  balance  of  the  aforementioned  loan  of 
two  thousand  (2,000)  the  sum  of  twelve 
hundred  (1,200)  dollars,  for  which  it 
gave,  as  a  renewal  of  the  aforesaid  note  for 
thousand  (2.000)  dollars,  its  note  to  the 
National  Metropolitan  Bank  dated  August 
14,  1906,  payable  sixty  days  after  date, 
with  interest  at  the  rate  of  6  per  centum 
per  annum  until  paid,  the  original  note  of 
two  thousand  (2,000)  dollars  having  there- 
tofore been  reduced  by  the  payment  of  inter- 
est and  eight  hundred   (800)  dollars  on  ae- 


to  secure  the  first  note,  hold  that  the  pledge 
of  the  note  carries  with  it  the  collateral  se- 
curity. 

Thus,  in  Eddy  v.  Fogg,  192  Mass.  543,  78 
N.  E.  549,  where  one  borrowing  money  from 
a  bank  gave  his  note,  and,  as  collateral 
thereto,  indorsed  to  the  bank  the  note  of  a 
third  party,  which  was  secured  by  collat- 
eral, it  appears  that  he  notified  the  bank 
that  the  note  was  so  secured,  but  it  does 
not  appear  that  the  collateral  was  actually 
assigned  with  the  note.  The  court  said 
that  it  was  clear  that  the  borrower  could 
pledge  the  note  to  the  bank,  and  that  the 
security  passed  with  it  to  the  pledgee,  who 
could  collect  the  note  by  suit  thereon  or 
sale  of  the  collateral,  or  both. 

And  in  Mechanics'  Bldg.  Asso.  v.  Fergu- 
son, 29  La.  Ann.  548,  it  appeared  that  F. 
30  L.R.A.(N.S.) 


borrowed  from  P.,  and  executed  notes,  and 
at  the  same  time  delivered  to  P.,  in  pledge 
and  as  security,  two  notes  of  G.,  which  were 
secured  by  mortgage.  Later,  G..  being  about 
to  execute  a  mortgage  to  plaintiff  on  the 
same  property,  procured  from  F.  a  waiver  of 
preceaence  of  the  first  mortgage  and  an 
agreement  that  plaintifi'^s  mortgage  should 
prime  F's.  But  the  court  held  that  the 
waiver  of  F.  was  invalid  as  to  P.,  and  that 
the  latter  was  entitled  to  priority  in  the 
mortgage  property  to  the  extent  of  his  loan 
to  F. 

It  is  to  be  noticed,  however,  that  in  these 
cases  the  notes  were  pledcfed  to  secure  new 
and  difi'erent  debts,  not  the  ones  for  which 
they  were  originally  given,  as  was  the  case 
in  LiNOOLN  y.  National  Metbopolitan 
BAinc  R.  L.  S. 
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count  of  the  principal  thereof,  out  of  funds 
paid  to  the  said  intervening  bank  by  the 
Thompson-Starrett  Company,  pursuant  to 
and  in  reliance  upon  the  aforementioned  as- 
signment of  February  17,  1906." 

On  trial,  the  jury  was  instructed  to  re- 
turn a  verdict  for  the  defendant,  and,  from 
the  judgment  entered  thereon,  the  cause 
comes  here  on  appeal. 

*A  number  of  assignments  are  made  of 
error  ^ll^ed  to  have  occurred  in  the  course 
of  the  trial,  which,  we  think,  need  not  be 
considered.  For  the  purposes  of  this  ap- 
peal, it  is  on4y  necessary  to  consider  the 
assignment  charging  error  in  granting  the 
peremptory  instruction  of  the  defendant 
directing  a  verdict  in  its  favor.  The  order 
or  assignment  upon  which  defendant  as- 
serts its  right  to  the  fund  in  question  con- 
sists of  the  following  letter: 

Baltimore,  February  17,  1906. 
Messrs.  Thompson-Starrett  Co., 

14th  and  G.  Streets  N.  W., 
Washington,  District  of  Columbia. 
Gentlemen: — 

We  hereby  authorize  you  to  pay  over 
to  the  National  Metropolitan  Citizens  Bank 
any  and  all  payments  as  they  may  become 
due  according  to  our  contract  with  you 
for  work  to  be  done  on  the  National  Metro- 
politan Citizens  Bank  Building. 

Very  truly  yours, 
[Seal.]    Southern  Construction  Company, 
Warfield  Ward,  President. 
J.  Hurst  Purnell,  Sec.  &  Treas. 
Accepted  by 

Thompson-Starrett  Company, 

B.  C.  Dickinson,  Mgr. 

Two  days  prior  to  the  giving  of  this 
order,  a  letter  was  written  by  the  Southern 
Construction  Company  to  the  president  of 
the  bank,  which  is  to  some  extent  explana- 
tory of  their  transactions.  It  is  as  fol- 
lows : 

Februaiy  16,  1906. 
Mr.  E.  S.  Parker,  President 

National  Metropolitan  Citizens  Bank, 
Washington,  District  of  Columbia. 

Dear  Sir:— 

Confirming  the  conversation  the  writ- 
er had  with  you  this  morning,  we 
beg  to  make  application  for  a  loan  of 
$2,000.  We  have  at  present  $6,000  worth  of 
hollow  tile  fireproofing  stored  in  Washing- 
ton, which  is  to  be  used  in  fireproofing  your 
new  building.  We  are  willing  to  assign 
this  material  over  to  you,  and  likewise  any 
payment  which  will  be  due  us  from  the 
Thompson-Starrett  Company  on  our  erec- 
tion of'  the  work.  This  loan  to  be  placed 
to  our  credit  in  your  bank,  and  to  be  sub- 
ject to  our  eheok. 
30  L.R.A.(NA)  77 


We  would  be  very  glad  to  have  an  answer 
from  you  by  Saturday,  February  17th. 
Respectfully  submitted, 

Southern  Construction  Company, 
Warfileld  Ward,  President. 

The  validity  of  this  assignment  is  vigor- 
ously assailed  by  counsel  for  plaintiff.  We 
think  it  unnecessary,  however,  to  consider 
this  point,  since,  conceding  for  the  purposes 
of  this  appeal  that  the  assignment  is  valid, 
'a  question  upon  which  we  express  no  opin- 
ion, it  is  apparent  that  at  the  date  of  the 
attachment  the  loan  for  which  it  had  been 
taken  by  the  bank  as  security  had  been 
satisfied,  at  least,  to  the  extent  of  prevent- 
ing the  bank  from  claiming  a  lien  on  the 
fund  in  question  superior  to  that  acquired  by 
the  attaching  creditor.  It  appears  that  the 
bank  applied  the  last  payment  received 
from  the  Thompson-Starrett  Company,  , 
amounting  to  $885.50,  to  the  reduction  of 
the  original  loan,  and  took  a  new  note  on 
August  14,  1906,  for  the  sum  of  $1,200,  sur- 
rendering the  original  note.  The  new  note 
reads  as  follows: 

$1,200. 

Washington,  District  of  Columbia, 

August  14,  1906. 
Sixty  days  after  date  we  promise  to  pay 
to  the  order  of    ourselves    twelve    hundred 
dollars    at    National    Metropolitan    Bank, 
Washington,   District  of   Columbia. 

Southern   Construction   Company, 
Warfield  Ward,  President. 
J.  Hurst  Purnell,  Sec.-Tr. 
Value  received. 

No.  . 

Due  Oct.  15th. 

The  note  was  indorsed  on  the  back  as  fol- 
lows: 

"J.  Hurst  Purnell, 
Warfield  Ward, 

Southern   Construction   Company, 
Warfield  Ward,  President, 
J.  Hurst  Purnell,  Sec.  Tr. 
410  Cont.  Bldg.,  Balto.,  Md." 

This  note  was  allowed  to  become  long 
overdue.  The  bank,  on  July  16,  1907,  took 
the  personal  note  of  J.  Hurst  Purnell  for 
the  sum  of  $1,200,  and  took  the  note  of  the 
construction  company  as  collateral  security 
for  the  payment  of  the  personal  note.  The 
Purnell  note  reads,  in  part,  as  follows: 


$1,200.    Washington,  D.  C,  July  16,  1907. 

On  demand,  for  value  received,  I  promise 
to  pay  to  the  National  Metropolitan  Bank 
of  W^ashington,  or  order,  at  office  of  said 
bank  in  the  city  of  Washington,  District  of 
Columbia,  twelve  hundred  dollars,  with 
interest  at  the  rate  of  6  per  cent  per  annum, 
having  deposited   with   said  bank,   as  col- 
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lateral  security  for  the  payment  of  this 
note,  and  also  as  collateral  for  all  other 
present  and  future  demands,  of  any  and  all 
kind,  of  the  said  bank  against  the  under- 
signed, due  or  not  due,  the  following  prop- 
erty, viz,: 

!Note  Southern  Construction  Company 
for  $1,200  dated  August  14,  1906,  for  sixty 
days,  and  indorsed  by  Warfield  Ward  and 
J.  Hurst  Pumell,  and  do  hereby  authorize 
the  said  bank,  on  the  nonperformance  of 
this  promise,  or  the  nonpayment  of  any  of 
the  demands  aforesaid,  or  failure  to  fur- 
nish further  security  as  hereafter  agreed, 
to  sell  the  whole  or  any  part  of  said  col- 
laterals or  substitutes  therefor  or  additions 
thereto,  at  any  broker's  board  or  public  or 
private  sale,  at  the  optioA  of  the  said  bank, 
without  notice,  etc. 

The  Pumell.  note,  by  this  transaction,  be- 
came the  primary  evidence  of  indebtedness. 
The  bank  could  not  recover  on  both  notes. 
Neither  could  it  select  which  one  it  might 
treat  as  the  primary  security.  It  had 
placed  itself  in  a  position  where  it  could 
only  dispose  of  the  construction  company 
note  as  collateral  in  the  event  of  its  failure 
to  recover  on  the  Pumell  note, — a  con- 
tingency which  never  happened.  The  law 
does  not  favor  uncertainties.  The  bank 
cannot  treat  Purnell  as  its  debtor  on  its 
books,  and  thereby,  for  the  purpose  of  in- 
spection, remove  overdue  paper  from  its 
books,  and  at  the  same  time  claim  the  pro- 
tection here  sought  in  the  courts.  Hie 
auditor  for  the  bank  attempted  to  explain 
the  reason  for  the  taking  of  the  Pumell 
note  as  follows:  "This  note  was  given  to 
keep  an  overdue  note  of  the  Southern  Con- 
struction Company  off  the  books,  balance 
of  $1,200  due  on  the  Southern  Construction 
Company,  note,  and  the  note  was  taken 
from  Mr.  Purnell  with  that  Southern  Con- 
struction note  as  collateral  in  order  to  keep 
the  paper  alive,  take  the  overdue  paper  off 
the  books."  On  the  strength  of  this  testi- 
mony it  is  claimed  that  the  bank  never  sur- 
rendered possession  of  the  construction 
company  note.  Its  officer  at  the  trial .  did 
not  so  testify.  His  evidence  is  that  the  note 
"had  never  been  out  of  the  bank."  This, 
however,  is  of  little  importance,  since  the 
taking  of  the  Pumell  note  and  the  trans- 
fer of  the  construction  company  note  to  the 
position  of  collateral  security  constituted 
in  law  a  constructive  delivery  of  the  con- 
struction company  note  to  Purnell,  and  a 
change  of  possession.  The  transaction  must 
be  treated  as  a  novation,  whereby  the  bank 
surrendered  its  security  under  the  assign- 
ment from  the  construction  company,  and 
accepted  the  primary  obligation  of  Purnell, 
secured  by  the  construction  company  note, 
30  L.R,A.(N.S.) 


which  Pumell  put  up  as  collateral.  The 
title  to  the  construction  company  note 
passed  to  E^imell,  and  with  it  all  right  of 
the  bank  to  assert  its  lien  against  the  fund 
here  in  question  became  extinguished. 

It  is  claimed  by  counsel  for  defendant 
that  the  assignment  was  general  in  its 
terms,  and  nothing  short  of  the  satisfaction 
of  the  debt  to  the  bank  would  satisfy  the 
object  and  purpose  of  the  assignment. 
Without  discussing  the  validity  of  the  as- 
signment, it  is  sufficient  to  call  attention 
to  the  fact  that  counsel  overlook  the  diffi- 
culty which  confronts  them,-  that  the  debt 
of  the  construction  company  to  the  bank 
has  been  satisfied.  The  Purnell  note  ac- 
complished this.  The  power  of  the  bank 
to  take  money  due  the  construction  com- 
pany from  the  Thompson-Starrett  Company 
no  longer  existed.  That  right  did  not  pass 
to  Purnell  by  the  delivery  of  the  construc- 
tion company  note,  and  could  not,  therefore, 
pass  back  when  the  note  was  put  up  with 
the  bank  as  collateral  for  the  payment  of 
a  different  obligation.  The  title  to  the  note 
still  remained  in  Purnell,  subject  to  be  for- 
feited to  the  bank  for  failure  to  pay  his 
own  note.  We  are  unable  to  discover  any 
theory  upon  which  the  defendant  can  claim 
a  lien  upon  the  fund  in  question  superior 
to  that  acquired  by  plaintiff  under  the 
writ  of  attachment. 

We  are  not  unmindful  of  the  rule  that 
the  assignment  or  transfer  of  a  note  usual- 
ly carries  with  it  the  security  for  its  pay- 
ment. This  is  especially  true  in  the  case 
of  mortgages,  deeds  of  trust,  and  instru- 
ments executed  and  of  record  as  security 
for  the  payment  of  the  notes  or  bonds  of 
indebtedness.  But  we  think  the  present 
alleged  assignment  does  not  come  within 
that  class  of  securities.  Here  the  letter  of 
the  construction  company  to  the  Thompson- 
Starrett  Company  was  an  order  for  it  to 
pay  any  balance  due  it  to  the  bank.  It  is 
obvious  that  the  Thompson-Starrett  Com- 
pany would  not  have  been  justified  in  pay- 
ing this  money  to  a  third  party  upon  ±he 
order  of  the  bank.  The  test  of  the  validity 
of  the  assignment  lies  in  the  power  of. the 
bank  to  enforce  its  claim  against  the 
Thompson-Starrett  Company  over  the  ob- 
jection of  the  construction  company,  and 
the  further  right  of  the  Thompson-Starrett 
Company  to  comply  with  its  conditions  and 
at  the  same  time  escape  liability  to  the  con- 
struction company. 

In  arriving  at  the  right  of  the  bank  to 
lay  claim  to  the  fund  in  question  under  the 
assignment,  it  is  beside  the  case  that  no 
objection  is  being  made  by  the  construction 
company.  The  legal  test  to  be  ap'plied  is 
whether  such  objection  could  be  made. 
With  this  situation  presented,  it  can  hardly 
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be  claimed  that  the  bank,  under  a  personal 
assignment,  which,  in  effect,  furnished  a 
mere  cloak  through  which  it  passed  to  the 
construction  company  over  $10,000,  with- 
out applying  any  part  of  this  sum  to  the 
liquidation  of  the  $2,000  loan,  could  assert 
a  lien  superior  to  that  of  the  attaching 
creditor.  l)uring  the  time  that  these  trans- 
actions were  being  carried  on  between  the 
bank  and  the  construction  company,  the 
note  was  repeatedly  renewed. 

Referring  to  these  transactions  in  detail, 
the  witness  Purnell,  secretary  and  treas- 
urer of  the  construction  company,  testified 
on  cross-examination  as  follows:  *'0n 
cross-examination  the  attention  of  the  wit- 
ness was  called  to  the  fact  ttiat  the  alleged 
assignment  to  the  bank  was  dated  Febru- 
ary 19,  1906,  and  the  checks  offered  in  evi- 
dence, aggregating  over  $11,000,  were  all 
paid  to  the  bank  after  that  date;  the  wit- 
ness was  asked  whether  the  bank  received 
money  from  the  Thompson-Starrett  Com- 
pany after  that,  and  witness  replied  that 
the  checks  were  all  made  out  for  the  ac- 
count of  the  Southern  Construction  Com- 
pany; in  all  instances  except  one,  the  bank 
gave  the  Southern  Construction  Company 
credit  for  the  full  amount  of  these  checks, 
until  August  10,  1906,  the  date  of  the  last 
check,  for  $885,  when  the  Southern  Con- 
struction Company  asked  the  bank  to  re- 
new the  note  for  $2,000,  and  the  bank  re- 
fused to  do  this,  but  said  that  it  would 
take  a  new  note  for  $1,200,  and  thus  the 
$2,000  note  was  reduced  to  $1,200.  Witness 
was  asked  what  authority  he  had  to  tell 
the  bank  how  to  apply  the  money  received 
on  these  checks  from  the  Thompson-Starrett 
Company,  and  replied  that  when  the  bank 
notified  them  that  it  had  received  a  check 
for  work  which  the  Southern  Construction 
Company  had  done  the  previous  month,  Mr. 
Ward  and  witness  came  over  to  see  the 
bank  and  asked  it  to  continue  the  loan  for 
$2,000,  and  to  let  them  have  the  check,  and 
at  their  request,  the  bank  would  let  them 
have  the  check;  that  they  never  received  a 
cent  from  the  Thompson-Starrett  Company 
after  the  assignment  was  given  to  the  bank; 
that  they  got  that  $885  in  August  by  its 
being  deducted  from  the  $2,000  note;  that 
the  bank  turned  the  amount  of  the  said 
checks  received  bv  the  bank  after  the  date 
of  the  assignment  over  to  them  without  col- 
lateral security ;  and  that  there  was  always 
margin  enough  for  the  protection  of  the 
bank." 

Though  there  is  no  evidence  of  fraudulent 
intent  on  the  part  of  the  bank,  and  none  can 
be  reasonably  inferred  from  the  record,  yet 
it  must  be  remembered  that  the  building 
was  being  erected  for  it;  the  material  fur- 
nished by  plaintiff  went  into  it,  and 
30  L.R,A.^N.S.) 


the  bank  must  have  known  of  the  exist- 
ence of  dealings  between  plaintiff  and  the 
construction  company..  While  these  facts 
do  not  in  themselves  determine  the  nature 
or  legal  effect  of  the  assignment  in  ques- 
tion, or  whether  it  would  follow  the  trans- 
fer of  the  note  to  Purnell,  and,  as  collater- 
al, back  to  the  bank,  yet  they  are  impor- 
tant in  ascertaining  the  intent  of  the  parties 
at  the  time  the  assignment  was  made.  If 
the  assignment  was  for  the  sole  purpose,  as 
appears  from  the  record,  and  as  we  must 
assume,  to  secure  the  loan  of  $2,000  from 
the  bank  to  the  construction  company,  the 
bank  should  have  promptly  applied  the 
funds  coming  into  its  hands  to  that  pur- 
pose. This  it  did  not  do.  It  violated  the 
intent  the  parties  presumably  had  in  mak- 
ing tlie  assignment,  and  thereby  prejudiced 
the  rights  of  the  plaintiff,  who  was  ignorant 
of  tuc  existing  relations  between  the  bank 
and  the  construction  company  when  it  ex- 
tended credit  to  the  latter.  Assuming 
again  the  validity  of  this  assignment,  a 
matter  not  free  from  doubt,  it  cannot  be 
held  that  it  was  within  the  contemplation 
of  the  parties  that  it  should  extend  further 
than  to  authorize  the  bank  to  hold  out  suf- 
ficient of  the  funds  coming  into  its  hands 
to  satisfy  the  loan.  This  it  failed  to  do 
when  ample  opportunity  was  afforded.  It 
elected  to  accept  other  security,  and,  by  so 
doing,  forfeited  further  claim  upon  the 
fund  in  question. 

The  judgment  is  reversed,  with  costs,  and 
remanded,  with  instructions  to  proceed  in 
accordance  with  the  views  expressed  in  this 
opinion. 

Petition  for  rehearing  denied. 

Mr.  Justice  Anderson,  of  the  supreme 
court  of  the  District  of  Columbia,  sat  with 
the  court  in  the  hearing  and  determination 
of  this  appeal,  in  the  absence  of  Mr.  Chief 
Justice  Shepapd. 
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H.  A.  HTJRD  et  al.,  Appts. 

(—  N.  D.  —,  128  N.  W.  115.) 

Mechanics'  lien  —  building  on  adjoin- 
ing lots  held  in  severalty. 

When  two  persons  have  made  a  joint 
contract  with  a  builder  for  the  erection  of 
a  building,  to  be  placed  on  two  adjoining 

Headnote  by  Cabmody,  J. 

Note. -^ Mechanics*  lien:  where  build- 
ing covers  adjoining  lots  held  in 
severalty. 

As  to  extent  of  land  to  which  mechanics 
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lots  owned  in  severalty  by  each  of  said 
persons,  and  a  subcontractor  furnishes 
building  material,  which  is  used  for  the 
erection  of  such  building  under  an  entire 
contract  with  the  builder,  he  is  entitled  to 
a  joint  lien,  but  not  to  a  separate  lien 
against  one  lot  and  the  part  oi  the  build- 
ing standing  thereon. 

(September  17,  1910.) 

SEPARATE  appeals  by  defendants  from 
orders  of  tho  District  Court  for  Ward 
County  overruling  demurrers  to  the  com- 
plaint in  an  action  brought  to  enforce  an 
alleged  mechanics'  lien.  Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Thompson  &  Schull,  with  Mr. 
F.  B.   Lambert,   for  appellants: 

Where  materials  are  sold  to  a  contract- 


or for  use  in  a  building  situated  upon  two 
contiguous  lots  owned  in  severalty  by  dif- 
ferent owners,  and  the  contract  between  the 
contractor  and  the  owners  is  a  joint  con- 
tract, a  joint  lien  must  be  filed  covering 
both  properties. 

FuUerton  v.  Leonard,  3  S.  D.  118,  52  N. 
W.  325. 

The  contract  entered  into  by  the  lienor 
is  the  basis  of  the  lien,  and  if  the  con- 
tract under  which  the  work  is  done  and 
the  material  furnished  is  joint,  the  lien 
must  be  joint  or  not  at  all. 

Sergeant  v.  Denby,  87  Va.  206,  12  S.  K 
402;  Phillips  v.  Gilbert,  101  U.  S.  721,  25 
L.  ed.  833;  Fullerton  v.  Leonard,  supra; 
Bohn  Sash  &  Door  Co.  v.  Case,  42  Neb.  281, 
60  N.  W.  676;  Premier  Steel  Co.  v.  McEl- 


lien  will  attach,  see  the  note  in  26  L.R.A. 
(N.S.)  831. 

This  note  is  confined  strictly  to  cases 
coming  within  the  foregoing  title,  to  the 
exclusion  of  cases  in  which  adjoining  lots 
were  owned  by  the  same  person,  or  in  which 
separate  buildings  were  erected  upon  ad- 
joining lots  owned  in  severalty.  The  cases 
excluded  rest  upon  considerations  which 
have  a.  distinctiveness  not  accorded  them 
in  the  indiscriminate  citation  of  cases  in 
briefs  and  opinions;  for  if  one  building 
covers  lots  of  several  owners,  there  woula 
seem  to  be  the  greater  room  for  dispute  as 
to  the  propriety  of  maintaining  a  several 
lien  against  one  lot  and  the  part  of  tho 
building  thereon;  whereas,  if  separate 
buildings  are  erected  upon  the  separate 
lots,  the  greater  doubt  concerns  the  pro- 
priety of  maintaining  a  joint  lien. 

That  there  may  be  a  joint  lien  in  cir- 
cumstances coming  within  the  scope  of  this 
note  is  established  by  Stoltze  v.  Hubd. 
and  other  cases  of  the  same  kind. 

It  is  held  that  the  owners  in  severalty 
of  contiguous  city  or  platted  lots  may,  by 
tlieir  acts,  connect  them  so  as  to  constitute 
one  lot  within  the  meaning  of  the  me- 
chanics' lien  law.  Miller  v.  Shepard,  50 
Minn.  268,  62  N.  W.  894;  Menzel  v.  Tubbs. 
51  Minn.  364,  17  L.R.A.  816,  63  N.  W.  663. 
1017;  Deegan  v.  Kilpatrick,  64  App.  Div. 
371,  66  N.  Y.  Supp.  628. 

Such  lots  have  been  held  to  be  so  joined 
by  the  construction  on  them  of  a  building 
by  the  owner  of  one  lot,  with  the  knowl- 
edge and  consent  of  the  other.  Menzel  v. 
Tubbs,  61  Minn.  364,  17  L.R.A.  815,  53 
N.  W.  653,  1017. 

So,  where  each  of  the  owners  in  severalty 
of  two  adjoining  lots  conveyed  to  a  third 
person,  and  retained  the  ler^al  title  in  trust 
as  security  for  the  purchase  money,  and 
consented  to  the  erection  by  the  grantee  of 
an  entire  structure  across  both  lots,  and 
further  consented  that  a  materialman  might 
furnish  material  for  such  building,  it  was 
held  that,  inasmuch  as  the  equitable  title 
to  both  lots  vested  in  the  grantee,  together 
with  possession,  and  the  materials  went 
into  tne  improvement  of  both  lots  as  otjc 
30  L.R.A.(N.S.) 


piece  of  land,  the  right  to  file  a  lien  at- 
tached thereto.  Miller  v.  Sohmitt,  67  N. 
y.  Supp.  1077. 

In  Deegan  v.  Kilpatrick,  54  App.  Div. 
371,  66  N.  Y.  Supp.  628,  upholding  a  lien 
against  adjoining  lots  owned  in  severalty, 
for  excavation  work  performed  under  ait 
entire  contract  into  which  the  lot  owners 
jointly  entered, — the  court  said:  "The  ap- 
pellants contend  that  inasmuch  as  they  did 
not  jointly  have  title  to  the  entire  prem- 
ises upon  which  the  lien  is  sought  to  be 
enforced,  a  single  lien  cannot  be  acquired 
upon  the  entire  plot,  but  that  if  the  plain- 
tiffs have  a  lien  at  all,  it  is  a  separate  one 
upon  each  lot,  and  that  inasmuch  as  the 
contract  provided  that  payment  for  the 
work  was  to  be  made  b^  the  yard,  the 
plaintiff's  were  in  a  position  to  determine 
just  how  many  yards  of  rock  and  earth 
were  taken  from  each  lot,  and,  therefore, 
they  should  have  filed  separate  liens  against 
the  owners  of  each  lot  for  the  work  done 
for  him.  But  the  contract  does  not  so  pro- 
vide. On  the  contrary,  the  provisions  of  it 
are  that  the  defendants  jointly  obligate 
themselves  to  pay  for  the  work  done,  irre- 
spective of  the  question  of  the  title.  The 
two  lots  are  contiguous  and  by  the  con- 
tract were  treated  as  one  parcel.  The  de- 
fendants had  the  right  to  thus  treat  thenu 
and  the  plaintiffs  had  an  equal  right  to 
treat  them  in  the  same  manner,  so  far  as 
it  became  necessary  to  file  a  notice  of  lien, 
or  to  enforce  the  same  for  the  purpose  of 
obtaining  what  the  defendants  had  agreed 
to  pay.  This  being  so,  it  follows  that  they 
had  the  right  to  acquire  a  lien  upon  the 
two  lots  for  the  work  performed,  and  for 
that  purpose  could  treat  the  two  lots  as 
one  parcel." 

And  it  was  held  in  Miller  v.  Shepard,  50 
Minn.  268,  52  N.  W.  894,  that  two  adjoin- 
ing lots  owned  in  severalty  could  be  treated 
as  one  lot  for  the  purposes  of  enforcing  a 
single  claim  for  a  lien  for  labor  and  ma- 
terials furnished  for  a  building;  occupying 
a  part  of  each  lot,  under  a  joint  contract 
entered  into  by  the  several  owners.  But  it 
was  held  that  the  lienors  could  sever  their 
claim?   so   as   to   obtain   judgment   against 
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waine— Richards  Co.  144  Ind.  619,  43  N.  £. 
878;  Maryland  Brick  Co.  v.  Spilman,  76 
Md.  342,  17  L.R.A.  599,  35  Am.  St.  Rep. 
434,  25  Atl.  297;  Willamette  Mills  Co.  v. 
Shea,  24  Or.  40,  32  Pac.  762;  Eisenbeis  y. 
Wakeman,  3  Wash.  534,  28  Pac.  923. 

Where  separate  buildings  have  been  erect- 
ed under  one  general  contract,  a  lien  may 
be  had  against  all  the  property  on  contig- 
uous lots. 

Holland  v.  Cunliff,  96  Mo.  App.  67,  69  S. 
W.  737;  Lehmer  v.  Horton,  67  Neb.  574, 
93  N.  W.  964,  2  A.  &  E.  Ann.  Gas.  683; 
Culver  V.  Lieberman^  69  N.  J.  L.  341,  65 
Atl.  812;  Idaho  Min.  &  Mill.  Co.  v.  Davis, 
59  C.  C.  A.  200,  123  Fed.  396;  Seattle  Lum- 
ber Co.  V.  Sweeney,  33  Wash.  691,  74  Pac. 
1001;  Phillips  v.  Salmon  River  Min.  &  De- 


velopment Co.  9  Idaho,  149,  72  Pac.  886; 
Bowman  Lumber  Co.  v.  Newton,  72  Iowa, 
90,  33  N.  W.  377;  Lewis  v.  Saylors,  73 
Iowa,  504,  35  N.  W.  601 ;  McElroy  v.  Keily, 
27  R.  I.  474,  63  Atl.  238 ;  Childs  v.  Ander- 
son, 128  Mass.  108;  Wall  v.  Robinson,  115 
Mass.  429;  Worthley  v.  Emerson,  116  Mass. 
374;  Rice  v.  Nantasket  Co.  140  Mass.  256, 
5  N.  E.  524;  Sexton  v.  Weaver,  141  Mass. 
273,  6  N.  E.  367;  Glass  v.  St.  Paul  Park 
Carriage  &  Sleigh  Co.  43  Minn.  228,  45  N.  W. 
150;  Lyon  v.  Logan,  68  Tex.  521,  2  Am.  St. 
Rep.  511,  5  S.  W.  72;  Crawford  v.  Ander- 
son, 129  Ind.  117, 28  N.  E.  314;  Orr  v.  North- 
western Mut.  L.  Ins.  Co.  86  111.  260;  James 
V.  Hambleton,  42  111.  308;  Batchelder  v. 
Rand,  117  Mass.  176;  Quimby  v.  Durgin, 
148  Mass.  104,  1  L.R.A.  614,  19  N.  E.  14; 


each   lot,   provided  they   could   show   what 
proportion  of  the  material  went   into  the 

fart  of  the  building  situated  on  each  lot. 
t  should  be  stated  that  the  evidence  failed 
to  show  a  basis  for  apportionment. 

In  holding  that  the  lien  can  be  severed 
and  asserted  against  one  parcel,  the  forego- 
ing case  departs  from  Stoltze  v.  Hubd,  and 
seems  to  accord  with  the  weight  of  author- 
ity. It  should  be  noted  that  the  question 
is  not  as  to  enforceability  of  the  claim  as 
affected  by  failure  or  inability  to  apportion 
the  work  and  labor  between  the  parcels,  but 
as  to  whether,  assuming  that  such  appor- 
tionment has  been,  or  can  be,  made,  the  na- 
ture of  the  contract,  or  of  the  improvement, 
or  of  both,  is  such  as  to  require  the  lien  to 
be  enforced  jointly,  or,  at  least,  to  render 
it  upenforceable  severally  against  the  par- 
cels. 

It  was  held  in  Kinney  v.  Mathias,  81 
Minn.  64,  83  N.  W.  497*,  that  where  one 
contracted  separately  with  the  owners'  of 
two  adjoining  lots,  to  construct  a  building 
upon  each,  and  it  was  subsequently  agreed 
among  all  the  parties  that  such  buildings 
were  to  be  erected  at  the  same  time  and 
as  one  structure,  a  lien  for  an  unpaid  bal- 
ance due  for  labor  and  materials  could  be 
enforced  agdinst  one  of  the  lots  to  the  ex- 
tent of  the  proportion  of  the  materials  used 
in  the  structure  on  that  lot,  and  provided 
that  proportion  was  shown.  Here  the  court 
expressly  follows  Miller  v.  Shepard,  and  in 
this  case,  as  in  that,  there  was  a  failure 
to  establish  the  proportion  of  materials 
used  in  the  building. 

So,  it  was  held  in  Hannon  v.  Logan,  14 
Mo.  App.  33,  that  a  lien  was  enforceable 
against  one  lot  and  its  improvement  for  the 
amount  of  labor  and  materials  shown  to 
have  been  expended  thereon,  although  the 
improvement  comprised  two  houses  under 
one  roof,  situated  on  lots  of  separate  own- 
ers, and  the  labor  and  materials  were  fur- 
nished for  both  for  an  entire  smm. 

And  in  Booth  v.  Booth,  3  Ont.  L.  Rep. 
294,  1  Ont.  Week.  Rep.  49,  where,  under 
contract  with  adjoining  owners,  repairs  were 
made  for  an  entire  sum  upon  separate  build- 
ings included  under  one  roof,  a  lien  could  be 
30  L.R.A.(N.S.) 


enforced  against  each  lot  for  labor  and  ma- 
terials furnished  for  the  building  on  that 
lot.  The  court  said:  It  is  unnecessary  to 
express'  any  opinion  as  to  whether  the  re- 
spondent would  have  been  entitled  to  a  lien 
under  the  act  on  both  the  lands  of  his 
wife  and  of  his  mother  for  the  whole  of  the 
agreed  price,  for  the  only  claim  which  is 
made  is  to  a  lien  on  the  lands  of  the  wife 
for  the  price  of  the  work  done  on  her  part 
of  the  building  and  for  the  materials  fur- 
nished in  respect  of  it.  It  was,  however, 
contended  that  the  effect  of  the  bargain,  it 
having  been  for  the  wliole  work  at  one  price, 
and  not  at  separate  prices  in  respect  oi  each 
building,  is  that  even  such  a  lien  as  is 
claimed  was  not  created.  I  am  unable  to 
agree  wijth  this  view.  Had  it  been  impos- 
sible to  distinguish  between  the  work  aone 
and  materials  furnished  on  the  wife's  build- 
ing and  those  for  the  building  of  the  mother, 
there,  possibly,  might  have  been  a  difficulty 
in  the  respondent's  way;  but  I  see  no  rea- 
son why,  if  it  be  practicable  to  do  this,  and 
a  fortiori  where,  as  appears  to  havo  been 
done  in  this  case,  a  separate  account  had 
been  kept,  the  lien  may  not  attach  to  the 
land  of  each  owner  for  the  price  of  ..le  work 
performed  and  materials  furnished  on  his 
part  of  the  building.  I  see  no  reason  for 
giving  to  the  act  such  a  narrow  construc- 
tion as  would  leave  outside  the  beneficial 
provisions  of  it  one  who,  under  such  cir- 
cumstances, has  performed  work  or  fur- 
nished materials  for  the  construction  or 
repair  of  a  building." 

So,  it  was  held  in  Edwards  v.  Edwards, 
24  Ohio  St.  402,  that  where  one  house  was 
built  upon  adjoining  lots,  imder  one  con- 
tract entered  into,  by  the  owners  in  sever- 
alty and  their  husbands,  the  building  having 
been  erected  so  as  to  give  each  owner  a  sep- 
arate domicil  situated  on  her  separate  es- 
tate, the  builder  might  enforce  a  lien 
against  each  of  the  lots  for  the  labor  and 
materials  thereon  expended. 

In  Perkins  v.  Boyd,  37  Colo,  266,  86  Pac. 
1045,  where,  under  contract  with  the  hus- 
band as  his  wife's  agent,  a  building  and 
retaining  wall  were  built  upon  a  lot  owned 
by  the  wife,  and  a  strip  of  an  adjoining  lot 
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Wall  V.  Robinson,  115  Mass.  429;  VVorth- 
ley  v.  Emerson,  116  Mass.  374;  Lax  v.  Pet- 
erson, 42  Minn.  214,  44  N.  W.  3;  O'Leary 
V.  Roe,  45  Mo.  App.  567;  Kick  v.  Doerste, 
45  Mo.  App.  134;  Cole  v.  Colby,  67  N.  H. 
98;  McAuley  v.  Mildrum,  1  Daly,  396;  Liv- 
ingston V.  Miller,  16  Abb.  Pr.  371;  Mande- 
ville  V.  Reed,  13  Abb.  Pr.  173;  Chadboum 
V.  Williams,  71  N.  C.  448;  Pennock  v.  Hoov- 
er, 5  Rawle,  291;  Hall  v.  Sheehan,  69  N. 
Y.  618;  Moran  v.  Chase,  52  N.  Y.  346; 
Menzel  v.  Tubbs,  61  Minn.  364,  17  L.R.A. 
816,  53  N.  W.  653,  1017;  Reilly  v.  Wil- 
liams, 47  Minn.  590,  52  N.  W.  826. 

Mr.  C.  Aurland,  for  respondent: 

Plaintiff  was  entitled  to  a  single  lien  on 
both  of  the  lots  and  buildings. 

Menzel  v.  Tubbs,  51  Minn.  364,  17  L.R.A. 
815,  53  N.  W.  653,  1017;  Lax  v.  Peterson, 
42  Minn.  214,  44  N.  W.  3;  Fullerton  v. 
Leonard,  3  S.  D.  118,  52  N.  W.  325;  Reilly 
V.  Williams,  47  Minn.  590,  50  N.  W.  826. 

If  plaintiff  had  a  right  to  a  lien  on  both 
<  lots  he  had  a  right  to  such  a  lien  on  one  of 
them.     The  greater  contains  the  less. 

Meixell  v.  Griest,  1  Kan.  App.  145,  40 
Pac.  1070;  Reilly  v.  Williams,  supra. 

The  plaintiff  had  a  right  to  waive  his 
lien  on  a  part  of  the  property  on  which  he 
could  rightly  claim  a  lien,  and  hold  the 
balance. 

Meixell  v.  Griest,  supra;  Miller  v.  Shep- 
ard,  59  Minn.  268,  52  N.  W.  894;  Reilly  v. 
Williams,  supra;  Carr  v.  Hooper,  48  Kan. 
253,  29  Pac.  398;  Carter  Lumber  Co.  v. 
Simpson,  83  Tex.  370,  18  S.  W.  812;  Poole 
v.  Fellows,  25  R.  I.  64,  54  Atl.  772. 

Carmody,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  brought  by  plaintiff  to 
foreclose  an  alleged  mechanics'  lien.  The 
complaint  alleges:  That  the  defendant  J. 
A.  Roell  is  the  owner  of  lot  20,  in  block 
7,  of  the  town  site  of  Minot,  in  Ward  coun- 
ty, North  Dakota.  That  one  A.  S.  Blakey 
is  the  owner  of  lot  21,  in  said  block  7,  that 


said  lots  are  adjoining,  and  that  the  defend- 
ant Roell  and  the  said  Blakev  entered  into 
a  joint  contract  with  the  defendant  Hurd 
for  the  construction  and  erection  by  him, 
the  said  H.  A.  Hurd,  for  them,  upon  the 
said  lots  20  and  21,  of  a  three-story  brick 
and  stone  building.  That  in  pursuance  of 
said  contract  the  defendant  Hurd  did  erect 
and  construct  on  said  lots  a  three-storv 
brick  and  stone  building.  That  on  or  about 
the  17th  day  of  April,  1907,  plaintiff  en- 
tered into  a  contract  for  the  sale  to  the  de- 
fendant Hurd  of  certain  building  material 
to  be  by  him  used  in  the  construction  of 
said  building.  That  plaintiff  did  furnish 
defendant  Hurd  building  material  of  the 
value  of  $5,740.48.  That  prior  to  the  com- 
pletion of  said  building  the  plaintiff  duly 
notified  the  said  A.  S.  Blakey  and  the  said 
J.  A.  Roell,  and  each  of  them,  that  he  had 
furnished  said  materials  to  defendant  Hurd 
as  aforesaid.  That  on  or  about  the  10th 
day  of  January,  1908,  at  the  request  of  the 
defendant  Hurd  and  the  said  A.  S.  Blakev, 
and  with  the  consent  tff  the  defendant  J. 
A.  Roell,  and  in  consideration  of  the 
payment  to  him  of  the  sum  of  $3^000  by  the 
said  A.  S.  Blakey,  the  plaintiff  waived  his 
lien  upon  the  said  lot  21  and  the  part  of 
the  building  thereon  standing.  That  on 
the  12th  day  of  March,  1908,  he  filed  in  the 
office  of  the  clerk  of  the  district  court  in 
and  for  Ward  county  a  duly  verified  claim, 
for  the  purpose  of  securing  and  perfecting 
a  lien  for  the  balance  of  the  moneys  due 
him  for  the  materials  so  furnished  on  said 
lot  20  and  the  building  thereon  standing. 
That  subsequently  $407  was  paid  by  de- 
fendant Hurd  to  this  plaintiff.  That  on  tne 
14th  day  of  July  1908,  for  the  purpose  of 
further  perfecting  his  lien,  he  filed,  as  sup- 
plementary and  amendatory  to  the  lien  state- 
ment filed  on  March  12th,  his  supplementary 
and  amendatory  claim  therefor.  That  the 
whole  of  said  lot  20  is  required  for  the  con- 
venient use  and  occupation  of  said  building. 
That    the    defendants,    and   each    of   them. 


owned  by  the  wife  and  husband  jointly, — 
it  was  held  that  the  materialman  who  had 
filed  his  statement  of  lien  against  the  wife*s 
lot  was  entitled  to  have  his  entire  debt  out 
of  that  lot;  the  court  saying  that  if  the 
statement  had  included  the  other  lot,  the 
lien  would  have  extended  to  both  lots  for 
all  labor  and  materials  furniRhed. 

In  Ballou  v.  Black.  17  Neb.  389,  23  N.  W. 
3,  s.  c.  on  subsequent  appeal  21  Neb.  131.  31 
N.  W.  673,  where  a  church  and  an  individual 
owning  adjoining  lots  made  a  contract  for 
the  construction  of  a  block  of  buildin<?R 
thereon,  locating  the  same  so  that  the  parts 
adapted  to  the  uses  of  the  several  owners 
should  be  upon  their  respective  lots,  and 
providing  for  payment  by  the  one  in  certain 
agreed  proportions,  it  appearing  that  the 
materials  furnished  were  not  designated  for 
30  L.R.A.(N.S.) 


any  part  of  the  building,  but  were  used  in- 
discriminately upon  either  part, — the  court 
said  that  while  the  contract  might  be  a 
several  contract  as  between  the  parties  to  it, 
yet  the  liability  for  labor  and  material  was 
a  joint  liability.  The  conclusion  of  the  court- 
was  that  the  arrangement  between  the  par- 
ties, and  the  practice  under  it,  furnished 
a  rule  by  which  the  court  would  be  gov-, 
erned  in  apportioning  and  adjusting  the 
lien  for  material  between  the  lots. 

It  was  held  in.  Swift  v.  Calnan,  102  Iowa. 
206.  37  L.R.A.  462,  63  Am.  St.  Rep.  443,  71 
N.  W.  233.  that  no  mechanic's  lien  could  be 
had  for  one  half  the  expense  of  a  party 
wall,  which  the  party  who  built  it  was  en- 
titled to  recover  from  his  neighbor  upon  the 
Intter's  use  and  appropriation  of  the  wall. 

L.  A.  W. 


1^16. 


STLOTZfi  V.  HURD. 


1223 


claim  to  have  some  interest  in,  or  lien  or 
encumbrance  upon  the  said  premises,  which, 
if  any  there  be,  the  plaintiff  alleges  are  sub- 
sequent and  subject  to  his  lien.  That  there 
is  due  and  owing  the  plaintiff  from '  the 
defendant  Hurd  the  sum  of  $2,224.40. 
Plaintiff  asks  judgment  for  that  amount, 
for  the  foreclosure  of  his  lien,  that  the 
rights  and  interests  of  the  defendants,  and 
each  of  them,  in  said  premises  be  deter- 
mined, if  any  they  have,  and  the  same  be 
decreed  to  be  subject  and  subsequent  to  the 
lien  of  the  plaintiff,  for  the  sale  of  the  said 
lot  20  and  the  building  thereon  standing, 
and  for  a  deficiency  judgment  against  the 
defendant  Hurd. 

To  this  complaint  defendant  Hurd  inter- 
posed the  following  demurrer :  "Comes  now 
the  defendant  H.  A.  Hurd,  and  demurs  to 
the  complaint  of  the  plaintiff  herein  on  the 
ground  that  two  causes  of  action  have  been 
improperly  united  in  said  complaint;  and 
demurs  to  the  complaint  on  the  further 
ground  that  said  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion against  this  defendant;  and  on  the  fur- 
ther ground  that  the  court  has  no  jurisdic- 
tion of  the  subject  of  the  action."  The  de- 
fendants J.  A.  Roell,  Margaret  Koell,  and 
the  Fidelity  Mutual  Life  Insurance  Com- 
pany demurred  to  the  complaint,  as  follows: 
"(1)  That  there  is  a  defect  of  parties  de- 
fendant; (2)  that  several  causes  of  action 
have  been  improperly  united;  (3)  that  the 
complaint  does  not  state  facts  sufficient  to 
constitute  a  cause,  of  action."  Both  of  these 
demurrers  were  overruled.  From  the  orders 
overruling  said  demurrers,  separate  appeals 
were  taken  to  this  court,  which  appeals 
were  submitted  together.  Defendants  as- 
sign as  error  the  overruling  of  the  demur- 
rers. 

Section  6238,  Rev.  Codes  1905,  reads  as 
follows:  "If  labor  is  done  or  materials  fur- 
nished under  a  single  contract  for  several 
buildings,  erections,  or  improvements,  the 
person  furnishing  the  same  shall  be  entitled 
to  a  lien  therefor  as  follows:  1.  If  such 
buildings,  erections,  or  improvements  are 
upon  a  single  farm,  tract,  or  lot,  lipon  all 
such  buildings,  erections,  and  improvements 
and  the  farm,  tract,  or  lot  upon  which  the 
same  are  situated.  2.  If  such  buildings, 
erections,  or  improvements  are  upon  separate 
farms,  tracts,  or  lots,  upon  all  such  build- 
ings, erections,  and  improvements  and  the 
farms,  tracts,  or  lots  upon  which  the  same 
are  situated;  but  upon  the  foreclosure  of 
such  lien  the  court  may,  in  the  cases  pro- 
vided for  in  this  subdivision,  apportion  the 
amount  of  the  claim  among  the  several 
farms,  tractn.  or  lots  in  proportion  to  the 
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enhanced  value  of  the  same  produced  by 
means  of  such  labor  or  materials,  if  such 
apportionment  is  necessary  to  protect  the 
rights  of  third  persons." 

The  doctrine  is  well  settled  that,  where 
one  seeks  to  avail  himself  of  the  benefits  of 
a  purely  statutory  right,  he  must  bring  him- 
self fairly  within  its  provisions  by  comply- 
ing with  its  terms.  A  mechanics'  lien  is  a 
creature  of  the  statute,  and  every  step  pre- 
scribed by  the  statute  must  be  shown  to  have 
been  substantially  followed,  or  it  does  not 
exist.  Mark  Paine  Lumber  Co.  v.  Douglas 
County  Improv.  Co.  94  Wis.  322,  68  N.  W. 
1013;  Rosholt  v.  Corlett,  106  Wis.  474,  82 
N.  W.  305;  Caylor  v.  Thorn,  125  Ind.  201, 
25  N.  £.  217;  Robbins  v.  Blevins,  109  Mass. 
219;  Berry  v.  McAdams,  93  Tex.  431,  55  S. 
W.  1112;  Neeley  v.  Searight,  113  Ind.  316, 
15  N.  £.  508;  Schulenburg  v.  Bascom,  38 
Mo.  188;  Clark  v.  Edwards,  119  N.  C.  115, 
25  S.  E.  794;  Shafer  v.  Archbold,  116  Ind. 
29,  18  N.  E.  56;  North  Dakota  Lumber  Co. 
V.  Bulger   (N.  D.)   126  N.  W.  883. 

There  was  but  a  single  joint  contract 
made  by  defendant  Hurd  with  the  owners 
of  the  lots  for  the  construction  of  a  build- 
ing upon  both  lots.  The  plaintiff  sold  the 
building  material  to  defendant  Hurd  under 
one  contract  for  both  buildings.  The  con- 
tract entered  into  by  the  lienor  is  the  basis 
of  the  lien,  and,  if  the  contract  under  which 
the  work  is  done  and  the  material  furnished 
is  joint,  "the  lien  must  be  joint  or  not  at 
all."  Sergeant  v.  Denby,  87  Va.  206,  12 
S.  E.  402.  The  United  States  Supreme 
Court,  in  Phillips  v.  Gilbert,  101  U.  S.  721, 
25  L.  ed.  833,  in  an  appeal  from  the  su- 
preme court  of  the  District  of  Columbia, 
in  which  the  act  of  Congress  passed  Febru- 
ary 2,  1859  (act  Feb.  2,  1859,  chap.  17,  § 
1,  11  Stat,  at  L.  376),  providing  that  any 
person  who  should  by  virtue  of  a  contract 
with  the  owner  of  any  building  perform  la- 
bor or  furnish  materials  for  the  construc- 
tion or  repair  thereof,  should,  upon  filing 
the  proper  notice,  have  a  lien  upon  the 
building  and  the  lot  upon  which  it  was  sit- 
uated, where  such  a  lien  was  claimed  for 
materials  furnished  and  work  done  upon  a 
row  of  brick  buildings  upon  different  lots, 
under  a  joint  contract  therefor  with  the 
owner, — held  that,  such  contract  being  joint, 
the  lien  must  be  joint.  The  opinion  by  Mr. 
Justice  Bradley  contains:  "The  contract 
was  one,  and  related  to  the  row  as  an  en- 
tirety, and  not  to  the  particular  buildings 
separately.  The  whole  row  was  a  building 
within  the  meaning  of  the  law,  from  hav- 
ing been  united  by  the  parties  in  one  con- 
tract, as  one  general  piece  of  work."  The 
supreme  court  of  South  Dakota,  in  Fuller- 
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ton  V.  Leonard,  3  S.  D.  138,  62  N.  W.  325, 
uses  the  following  language:  "It  is  the 
contract  with  the  owners  which  is  to  gov- 
ern the  question  before  us.  There  was  no 
separate  contract  wit&  the  several  owners 
for  the  building  of  each  house  or  the  barn, 
nor  was  there,  as  disclosed  from  the  com- 
plaint, a  separate  account  for  each  building 
to  be  kept.  But  the  contract  was  joint,  and 
was  for  the  entire  work,  and  the  contract 
with  the  subcontractor  with  the  plaintiff 
was  of  the  same  nature.  The  material  was 
to  be  furnished  for  all  the  buildings  for 
the  sum  specified,  and  not  for  each  separate- 
ly. It  seems  clear,  then,  that  as  between 
the  contractors  and  the  owners  the  build- 
ings must  be  considered  as  one  piece  of 
work,  and  that  the  right  to  a  joint  lien 
can  be  maintained  against  all  the  buildings. 
The  lien  must  have  its  foundation  in  the 
contract,  and  if  the  contract  be  joint  the 
lien  must  be  joint,  or  not  at  all." 

The  lien  must  follow  the  contract,  and 
no  valid  lien  can  *be  had  against  one  par- 
ticular lot  or  building.  The  plaintiff  was 
entitled  to  a  joint  lien  upon  the  building 
and  both  lots,  but  is  not  entitled  to  a  sep- 
arate lien  upon  one  lot  and  the  portion  of 
the  building  situated  thereon.  See  §  6238, 
Rev.  Codes  1905.  If  further  authority  is 
necessary,  the  following  cases  are  in  point: 
Phillips  V.  Gilbert,  supra;  Holland  v.  Cun- 
liff,  96  Mo.  App.  67,  69  8.  W.  737;  Leh- 
mer  v.  Horton,  67  Neb.  674,  93  N.  W.  964, 
2  A.  &  E.  Ann.  Cas.  683 ;  Seattle  Lumber  Co. 
V.  Sweeney,  33  Wash.  691,  74  Pac.  1001; 
Phillips  V.  Salmon  River  Min.  &  Develop- 
ment Co.  9  Idaho,  149,  72  Pac.  886;  Bow- 
man Lumber  Co.  v.  Newton,  72  Iowa,  90, 
33  N.  W.  377;  Childs  v.  Anderson,  128 
Mass.  108;  Premier  Steel  Co.  v.  McElwaine- 
Richards  Co.  144  Ind.  619,  43  N.  E.  878; 
Willamette  Mills  Co.  v.  Shea,  24  Or.  40, 
32  Pac.  762;  Batchelder  v.  Rand,  117  Mass. 

176;  Eisenbeis  v.  Wakeman,  3  Wash.  534, 
28  Pac.  923. 

The  fact  that  the  complaint  alleges  that  at 
the  request  of  the  defendant  Hurd  and  said 
A.  S.  Blakey,  and  with  the  consent  of  the 
defendant  J.  A.  Roell,  and  in  considera- 
tion of  the  payment  to  him  of  the  sum  of 
$3,000  by  the  said  A.  S.  Blakey,  the  plain- 
tiff waived  his  lien  upon  the  said  lot  21. 
and  the  part  of  the  said  building  thereon 
standing,  does  not  help  the  plaintiff.  No 
agreement  or  consent  by  Hurd,  Blakey,  or 
Roell  is  binding  on  the  other  defendants, 
who  the  pilaintiff  alleges  claim  some  interest 
in  the  property. 

The  plaintiff  not  having  any  lien  to  fore- 
close, the  complaint  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action. 

The  orders  appealed  from  are  reversed, 
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and  the  District  Court  is  directed  to  enter 
orders  sustaining  each  of  said  demurrers. 

All  concur,  except  Morgan,  Ch.  J.,  not 

participating. 


TENNESSEE  SUPREME  COURT. 
MRS.  E.  C.  CAYARD  et  aL 

V. 

S.  A.  ROBERTSON  et  al. 
and 
NEW    AMSTERDAM    CASUALTY    COM- 
PANY, Appt. 

(—  Tenn.  — ,  181  S.  W.  864.)  • 

Indemnity  Insnrance  —  liability  to  in- 
jured  employee. 

One  agreeing  to  indemnify  an  employer 
against  liability  for  damages  on  account  of 
bodily  injuries  to  an  employee  through  hit 
negligence,  by  a  policy  providing  that  ;io 
action  shall  lie  against  the  insurer  as  re- 
spects any  loss  under  the  policy  unless  it 
shall  be  brought  by  the  assured  himself,  for 
loss  actually  sustained  and  paid  by  him  in 
satisfaction  of  a  final  judgment,  and  bind- 
ing the  insurer  to  defend  any  action  brought 
by  an  injured  employee  against  the  assured, 
or  settle  the  same,  is  not  liable  to  the  in- 
jured servant  for  the  amount  of  a  judg- 
ment recovered  by  him,  although  the  em- 
ployer has  become  insolvent,  and  the  in- 
surer assumed  the  defense  of  the  action, 
and  excluded  the  employer  from  participat- 
ing therein. 

(October  22,  1910.) 

APPEAL  by  the  defendant  Casualty  Com- 
pany from  a  decree  of  the  Chancery 
Court  for  Knox  County  overruling  a  de- 
murrer to  a  bill  filed  to  reach  certain  funds 
claimed  to  be  owing  defendants  Robertson 

Note.  —  The  question  of  sgii  injured  em- 
ployee's right  to  reach  the  fund  under  an 
employers'  liability  policy  is  discussed  in 
the  note  to  Allen  v.  .'Etna  L.  Ins.  Co.  7 
L.R,A.(N.S.)   958. 

Inasmuch  as  the  question  of  the  injured 
employee's  right  to  follow  the  fund  de- 
pends upon  whether  or  not  the  insurance 
becomes  due  a(nd  payable  l)efore  the  assured 
has  paid  the  loss,  attention  may  be  called 
to  the  note  appended  to  Kennedy  v.  Fidelity 
&  C.  Co.  9  L.R.A.  (N.S.)  478,  upon  the  ques- 
tion of  giving  a  promissory  note 'as  a  loss 
or  damage  within  the  condition  of  a  con- 
tract of  indemnity,  and  to  the  subsequent 
cases,  involving  that  question,  of  Seattle 
&  S.  F.  R.  &  Nav.  Co.  v.  Maryland  Casualtv 
Co.  50  Wash.  44,  18  L.R.A.(N.S.)  121,  126 
Am.  St.  Rep.  886,  96  Pac.  509,  and  Sten- 
bom  V.  Brown-Corliss  Engine  Co.  137  Wis. 
564,  20  L.R.A.(N.S.)    966,  119  N.  W.  308. 
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et  al.  on  an  employers'  indemnity  policy. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Lucky,  Fowler,  &  Andrews, 
for  appellant  Casualty  Company: 

Tlie  insurance  company  does  not  owe  the 
assured  under  an  indemnity  policy  until 
he  has  paid  a  final  judgment  rendered 
against  him  in  favor  of  an  employee  for  an 
injury  covered  by  the  policy. 

Finley  v.  United  States  Casualty  Co.  113 
Tenu.  592,  83  S.  W.  2,  3  A.  &  £.  Ann.  Cas. 
962;  Frye  v.  Bath  Gas  &  Electric  Co.  97 
Me.  241,  59  L.R.A.  444,  94  Am.  Si.  Rep. 
500,  54  Atl.  395. 

Messrs.  Pickle,  Turner,  &  Kennerly 
for  appellees. 

Beard,  J.,  delivered  the  opinion  of  the 
court: 

The  complainants,  in  part  as  owners  and 
in  part  as  lienors,  are  interested  in  a  judg- 
ment for  $5,000,  rendered  against  Robertson 
&  Hobbs  for  a  fatal  injury  received  by  nn 
employee  while  in  their  service,  as  a  re- 
sult of  their  actionable  negligence.  Thts 
judgment  has  not  been  paid,  and,  on  ac- 
count of  the  insolvency  of  the  judgment 
debtors,  cannot  be  collected  out  of  them.  At 
the  time  of  the  injury  Robertson  &  Hobbs 
were  carrying  an  employers'  indemnity  pol- 
icy, issued  to  them  by  the  New  Amsterdam 
Casualty  Company,  which  covered  the  in- 
jury .  that  constituted  the  original  cause 
of  action,  to  the  extent  of  $5,000.  The  pres- 
ent bill  is  filed  against  these  parties  and  the 
Casualty  Company,  in  which,  after  making 
all  necessary  allegations  of  fact,  the  com- 
plainants ask  a  decree  against  all  the  par- 
ties defendant,  and  especially  against  the 
Casualty  Company,  upon  the  policy  referred 
to.  •  While  conceding  by  its  demurrer  the 
averments  of  fact  made  in  the  bill,  the  com- 
pany denies,  as  a  conclusion  of  law,  all 
privity  with  the  complainants,  or  any  liabil- 
ity to  them  by. reason  of  the  issuance  of 
the  policy  for  the  injury  or  death  of  the 
employee  in  question. 

The  introductory  provision  of  the  policy 
is  as  follows:  "In  consideration  of  $150 
premium,  .  .  .  the  New  Amsterdam  Cas- 
ualty Company  .  .  .  does  hereby  agree 
to  indemnify  Robertson  &  Hobbs  .  . 
for  the  term  of  twelve  months 
against  loss  from  common  law  or  statutory 
liability  for  damages  on  account  of  bodily 
injuries,  fatal  or  nonfatal,  accidentally  suf- 
fered by  any  employee  or  employees  of  the 
assured  while  on  duty,  .  .  .  caused  by 
the  negligence  of  the  assured,  .  .  .  and 
against  the  expense  of  defending  any  suit 
for  such  damages." 

After  limiting  the  liability  of  the  company 
"from  an  accident  resulting  in  injuries  to 
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or  ill  the  death  of  one  person"  to  $5,000,  un- 
der the  head  of  "General  Agreements"  the 
following  provisions  or  conditions  were 
made: 

"  ( 1 )  The  assured,  upon  the  occurrence  of 
an  accident,  shall  give  notice  in  writing 
within  five  days  of  the  event  causing  the 
injury,  with  full  particulars  thereof,  to  the 
home  ofiice  of  the  company  at  New  York 
city,  or  its  duly  authorized  agent.  He  shall 
give  like  notice,  with  full  particulars,  of 
any  claim  which  may  be  made  on  account 
of  such  accident. 

"(2)  If  thereafter  any  suit  is  brought 
against  the  assured  to  enforce  a  claim  for 
damages  on  account  of  an  accident  covered 
by  this  policy,  immediate  notice  thereof 
shall  be  given  to  the  company,  and  the  com- 
pany shall  defend  such  suit  in  the  name  and 
on  behalf  of  the  assured,  or  settle  the  same. 

"(3)  The  assured  shall  not  settle  any 
claim  except  at  his  own  costs,  nor  incur  any 
expense,  nor  interfere  in  any  negotiations 
for  settlement,  or  in  any  legal  proceeding, 
without  the  consent  of  the  company,  previ- 
ously given  in  writing.  .  .  .  The  as- 
sured, when  requested  by  the  company,  shall 
aid  in  securing  information  and  evidence, 
and  in  effecting  settlements,  and  in  case  the 
company  calls  for  the  attendance  of  any  em- 
ployee or  employees,  as  witnesses  at  inquests 
and  in  suits,  the  assured  will  secure  his  or 
their  attendance,  making  no  charge  for  his 
or  their  loss  of  time. 

•  •  •  •  • 

"(7)  No  action  shall  lie  against  the  com- 
pany as  respects  any  loss  under  this  policy, 
unless  it  shall  be  brought  by  the  assured 
himself,  to  reimburse  him  for  loss  actually 
sustained  and  paid  by  him  in  satisfaction 
of  a  final  judgment  after  trial  of  the  issue." 

We  had  occasion  in  Finley  v.  United 
States  Casualty  Co.  113  Tenn.  592,  83  S.  W. 
2,  3  A.  &  £.  Ann.  Cas.  962,  to  consider  a 
policy  in  all  material  respects  like  the  one 
at  bar.  We  there  recognized  the  distinction 
made  by  the  authorities  between  a  policy 
insuxing  an  employer  against  liability  and 
one  agreeing  to  indemnify  the  assured 
"against  loss  from  liability  for  damages,'' 
and  it  was  held  that  the  policy  then  in 
question  was  of  the  latter  character,  and 
further,  that  the  amount  of  the  insurance 
provided  for  in  the  policy  did  not  become 
available  until  the  payment  of  the  loss  by 
the  assured,  and  could  not  be  impounded  by 
an  employee  and  appropriated  by  him  to 
an  unsatisfied  judgment  against  his  em- 
ployer. 

We  are  entirely  satisfied  with  the  conclu- 
sions announced  in  that  opinion,  and  it  is 
necessarily  controlling  here,  unless  the  two 
cases  can  be  materially  distinguished.  This, 
it  is  insisted  by  counsel  for  complainants. 
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tliey  have  succeeded  in  doing.  The  facts 
relied  upon  as  radically  distinguishing  this 
from  the  earlier  case  and  relieving  com- 
plainants from  its  authority  are  that  upon 
the  occurrence  of  the  accident  and  notice 
thereof  the  New  Amsterdam  Casualty  Com 
pauy,  conceding  that  it  fell  within  the  terms 
of  the  policy,  "undertook  and  assumed  ex- 
clusive control  of  negotiations  for  settle 
ment  and  of  the  defense  of  the  suit"  insti- 
tuted by  the  injured  employee,  and  "con- 
ducted the  same  in  the  name  of  Robertson 
&  Hobbs,  who  were  excluded  from  all  par- 
ticipation therein,  except  as  agents  and  as- 
sistants of"  the  defendant  company.  It  ib 
upon  these  facts,  as  well  as  under  the  terms 
of  the  policy,  the  contention  is  made  by  the 
complainants  that  the  insurance  company 
became  the  real  defendant  in  that  case, 
and  that  thus  the  benefit  of  the  policy  and 
liability  of  the  company  "inured"  to  them, 
and  entitles  them  to  a  decree  in  this 
cause. 

It  is  true,  in  the  Finley  Case,  that  the 
indemnity  company  did  not  interfere  in  any 
way  with  the  suit  which  the  injured  em- 
ployee brougiit  against  the  master,  but,  to 
the  contrary,  denied  liability  for  the  injury; 
yet,  pending  the  suit,  it  did  pay  the  em- 
ployer $50  in  compromise  and  settlement  of 
all  claim  under  the  policy.  After  the  judg- 
ment obtained  therein  by  the  injured  em- 
ployee, he  sought  by  a  bill  in  equity  to  hold 
the  Casualty  Company  liable  for  the 
amount  of  his  recovery  on  two  grounds: 
First,  that  the  policy  taken  out  by  the  em- 
ployer, upon  the  injury  sustained  by  him, 
inured  at  once  to  his  benefit;  and,  second, 
if  mistaken  in  this,  then  he  had  a  right  to 
impound  the  alleged  debt  in  the  hands  of 
the  company,  and  subject  it  to  his  judgment, 
because  ^he  compromise,  mentioned  above, 
was  in  fraud  of  his  claim. 

These  two  grounds  for  recovery  were  chal- 
lenged as  unsound  by  a  demurrer,  which 
was  sustained  by  the  chancellor,  whose  de- 
cree was  afterwards  affirmed  by  the  court  of 
civil  appeals.  On  being  brought  into  -this 
court  by  certiorari,  after  consideration,  the 
decree  of  the  latter  court  was  in  all  things 
affirmed;  this  court  holding  that,  under  the 
contract,  there  was  no  privity  between  the 
injured  employee  and  the  parties  to  the  in- 
demnity policy,  that  this  contract  was  one 
between  the  company  and  the  assured,  and 
alone  for  his  benefit. 

If  it  be  true,  then,  that  the  injured  serv- 
ant is  not  in  privity  with  the  parties  to  the 
contract,  but  that  it  is  solely  made  for  the 
benefit  of  the  master,  and,  as  is  provided  in 
the  seventh  of  the  general  agreements,  set 
out  above,  that  no  action  will  lie  against 
the  company  for  any  loss,  unless  brought  by 
the  assured  "to  reimburse  him  for  a  loss 
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actually  sustained  and  paid  by  him,"  it  is 
difficult  to  see  how  the  indemnity  company 
in  the  present  case  so  changed  its  relations 
to  the  parties  and  the  contract  that  it  be- 
came onerated  with  and  obligated  to  pay  the 
unsatisfied  judgment  of  the  employee,  be* 
cause,  for  its  better  protection,  it  saw 
proper  to  avail  itself  of  the  terms  of  the 
general  agreement  No.  3,  by  defending  the 
action  in  which  that  judgment  was  ob- 
tained. 

To  comhat  this  view,  and  avoid  the  force 
of  the  holding  in  Finley  v.  United  States 
Casualty  Co.,  it  is  insisted  that  under  the 
policy,  when  properly  construed,  in  assum- 
ing the  defense  of  the  case  against  Robert- 
son &  Hobbs,  the  defendant  company  had 
placed  itself  under  obligation  to  pay  the 
judgment  then  recovered;  and  the  counsel  of 
complainants  rely  on  Sanders  ▼.  Frank- 
fort M.  Acci.  &  Plate  Glass  Ins.  Co.  72  N. 
H.  485,  101  Am;  St.  Rep.  688,  57  Atl.  C55, 
in  support  of  their  insistance. 

The  court  delivering  the  opinion  in  that 
case  is  of  recognized  ability,  and  its  de- 
cisions are  entitled  to  great  respect;  but 
to  accept  its  construction  of  the  policy 
there  involved  would  be  to  overrule  Finley 
v.  United  States  Casualty  Co.  supra,  for  the 
two  cases  cannot  stand  together.  It  is  true, 
as  has  been  stated,  that  in  the  latter  case 
the  indemnity  company  did  not  take  part  in 
the  defense  of  the  servant's  suit  against  the 
master,  or  exercise  any  control  over  the 
master  in  resisting  it,  while  in  the  Sanders 
Case  the  reverse  was  true ;  yet  to  hold,  with 
that  court,  that  the  insurer,  after  taking 
control  of  the  proceeding  against  the  as- 
sured, who  is  insolvent,  cannot  be  dis- 
charged of  liability  except  by  payment  of 
the  indemnity,  or  a  setlluiiient  of  the  plain- 
tiff's claim  reduced  to  judgment,  would  be 
counter  to  our  holding  that  in  such  a  policy 

there  is  no  privity  between  the  servant  and 
the  parties  to  the  contract,  that  the  fund 
provided  for  indemnity  is  not  a  trust  fund, 
and  the  loss  contemplated  is  that  which  the 
master  sustains  bv  the  satisfaction  of  the 
judgment  obtained  against  him. 

It  will  be  found,  on  examination  of  the 
opinion  of  the  supreme  court  of  New  Hamp- 
shire, that  the  conclusion  therein  announced 
rests  largely  on  that  portion  of  §  2  of  the 
general  agreements,  where,  on  receiving  im- 
mediate notice  of  a  suit  brought  against 
the  assured  to  recover  damages  on  account 
of  an  accident  covered  by  the  policy, 
the  company  undertakes  "to  defend 
against  such  proceeding,  in  the  name  and 
on  behalf  of  the  assured,  or  settle  the  same, 
at  its  own  cost." 

To  the  word  "defend,"  used  in  the  sec- 
tion, is  given  the  broad  meaning  "to  pro- 
tect, to  secure  against  attack, — in  sbori^  to 
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successfully  defend/'  and  then  holding  that, 
under  this  section,  when  the  company  under- 
took a  defense,  it  "could  only  perform  its 
Ciwenant  of  indemnity  by  assuming  the  lia- 
bility." On  this  point,  it  is  said,  in  the 
course  of  the  opinion,  "the  engagement  is 
not  merely  to  contest  the  suit  to  judgment, 
but  to  defend  against  such  proceedings,' — 
meaning  necessarily  all  the  proceedings  in 
the  suit  founded  upon  the  claim  for  dam- 
ages against  the  insured.  The  judgment  is 
a  proceeding  in  such  a  suit,  as  also  is  the 
execution.  After  final  judgment,  payment 
is  ordinarily  the  only  defense  open  which 
will  defeat  further  progress  in  the  proceed- 
ings,— the   issuance  of  execution." 

So,  with  this  construction  (and  this  was 
essential  to  avoid  an  irreconcilable  conflict). 
It  was  held  that  the  agreement  or  con- 
dition that  "no  action  shall  lie  against  the 
company  as  respects  any  loss  under  this 
policy,  unless  it  shall  be  brought  by  the  as- 
sured himself,  to  reimburse  him  for  loss 
actually  sustained  and  paid  by  him  in  satis- 
faction of  a  judgment,  after  trial  of  the 
issue,"  was  intended  to  "provide  for  the 
cases,  if  any  should  arise,  where  the  com- 
pany contended  the  claim  arose  from  an  ac- 
cident not  covered  by  the  policy." 

This  court,  however,  gave  a  broader  scope 
to  this  came  clause  in  Finley  v.  United 
SStates  Casualty  Co.  supra,  and,  construing 
it  in  connection  with  §§  2  and  3  held  as 
follows:  "While  the  company  is  bound  to 
reimburse  the  assured  for  loss  actually 
sustained  and  paid  by  him  in  satisfaction 
of  a  judgment  recovered  against  him  by  an 
employee,  yet,  in  order  to  make  sure,  as 
far  as  possible,  that  there  shall  be  no  re- 
covery as  a  basis  on  which  to  subsequently 
establish  a  claim,  the  company  reserves  the 
right  to  defend  the  litigation,  also  to  super- 
vise any  settlement  that  may  be  made,  and 
to  have  a  free  hand  in  negotiating  settle- 
ments of  a  claim  made  against  the  assured. 
As  stated,  if  these  provisions — that  is,  the 
second  and  third  general  agreements — stood 
alone,  they  would  furnish  strong  reasons  for 
construing  the  contract  as  one  against 
liability;  but,  from  what  has  just  been 
stated,  it  is  perceived  that  they  have  a 
proper  place  in  a  contract  against  loss  from 
liability  for  damages  in  the  way  of  enabling 
the  company  to  minimize  the  loss." 

In  Connolly  v.  Bolster,  187  Mass.  266,  72 
N.  E.  981,  is  presented  a  controversy  sim- 
ilar in  all  respects  to  the  one  at  bar.  There 
the  complainant,  in  bill  of  equity,  with  an 
unsatisfied  judgment  against  the  master, 
rendered  in  a  case  where  the  indemnity 
con^pany  had  assumed  the  defense,  relied  for 
his  contention  as  to  the  liability  of  the  com- 
pany to  him  by  reason  of  the  terms  of  its 
policy  on  the  authority  of  Sanders  v.  Frank- 
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fort  M.  Acci.  &  Plate  Glass  Ins.  Co.  supra. 
The  court,  however  declined  to  follow  that 
case,  saying,  among  other  things,  that  the 
word  "defend,"  as  used  in  the  policy,  had 
its  natural  import,  and  that  it  meant  there 
"what  it  means  when  counsel  are  retained 
to  defend  an  action;  and  that  it  is  not  to 
be  extended  beyond  that, — to  mean  to  suc- 
cessfully defend."  As  to  the  purpose  and 
effect  of  the  second  clause,  in  which  the 
word  "defend"  occurs,  the  court  said  that 
they  are  "plain,  when  taken  in  connection 
with  the  third.  It  is  plainly  inserted  as  an 
additional  obligation  and  privilege  for  the 
protection  of  the  insurance  company,  on  the 
assumption  that  it  is  for  the  pecuniary  inter- 
est of  the  company  to  be  given  the  conduct  of 
and  to  defend  the  action  which  is  to  fix  its 
liability,  and  the  amount  to  Ji)e  paid  when 
liable,  rather  than  to  leave  that  matter  to 
be  dealt  with  by  the  several  persons  injured, 
respectively.  This  does  not  result  in  the 
necessity  of  writing  into  clause  2  the  quali- 
fying words  'until  final  judgment,'  as  the 
plaintiflf  contends,  for  when  final  judgment 
is  rendered  ordinarily  all  defense  is  at  an 
end.  Nothing  remains  but  a  writ  of  review 
or  a  writ  of  error;  and  if  such  a  proceeding 
were  necessary,  it  might  well  be  held  to  be 
covered  by  the  obligation  to  defend.  But 
when  the  defense  is  ended,  and,  in  spite  of 
the  defense,  judgment  is  rendered  against 
the  insured,  there  is  nothing  to  do  but  pay. 
Making  payment  of  a  judgment  against  the 
defendant  is  no  part  of  a  covenant  to  de- 
fend the  action.  Whether  the  insurance 
company  is  bound  to  pay  the  judgment  de- 
pends upon  the  terms  of  its  agreement  to 
indemnify  the  assured  against  loss;  and  the 
eighth  clause  [corresponding  with  the 
seventh  clause  in  this  policy]  in  terms  pro- 
vides that  no  action  shall  lie  for  'any  loss 
under  this  policy,'  unless  brought  by  the 
assured  'to  reimburse  him  for  loss  actually 
sustained  and  paid  by  him  in  satisfaction 
of  a  judgment  after  trial  of  the  issue.' " 

In  Allen  v.  Oilman  McN.  k  Co.  (C.  C.) 
137  Fed.  136;  the  same  ruling  is  made.  As 
to  the  opinion  in  Sanders  v.  Frankfort  M. 
Acci.  &  Plate  Glass  Ins.  Co.  supra,  the  court 
said:  "It  is  certainly  opposed  to  the 
weight  of  authority,  and  I  am  not  satisfied 
with  the  construction  of  the  policy  that  the 
court  found  it  necessary  to  adopt,  in  order 
to  avoid  the  force  of  the  provision  forbid- 
ding suit  by  the  insured  until  after  he  has 
paid  the  employee's  judgment." 

W^e  are  satisfied  with  the  reasoning  and 
conclusion  announced  by  these  tW  latter 
courts.  The  view  taken  by  them  of  a  policy 
such  as  is  the  one  at  bar,  we  think  is  en- 
tirely sound.  It  is  in  accord  with  the  gener- 
al conclusion  reached  by  this  court  in  Fin- 
ley  V.  United  States  Casualty  Co.  aupra. 
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We  have  examined  the  caaes  referred  to 
by  couusel  for  complainant  in  Kennedy  v. 
Fideaty  &  C.  Co.  100  Minn.  1,  9  L.R.A. 
(N.S.)  478,  117.  Am.  St.  Hep.  658,  110  M. 
W.  97,  10  A.  &  E.  Ann.  Cas.  673,  and  Nes- 
son  V.  United  States  CaBualty  Co.  201  MaBS. 
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71,  131  Am.  St.  Kep.  390,  87  N.  £.  191,  and 
find  that  thiey  have  no  bearing  on  the  quea- 
tions  raised.  It  follows  that  the  action 
of  the  chancellor  in  overruling  the  demurrer 
to  this  bill  must  be  reversed,  and  the  bill  ia 
dismissed^ 
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Rights  and  duties  of  toll-bridge  pro- 
prietors 860 

Bnlldlniirs. 

Negligence  as  to  condition  of,  see  Neo- 

LICENCE. 

Bnrgrlary. 

Instigation  of  offense  as  a  defense  to 
prosecution  951 

Bnslness. 

Injury  to,  as  element  of  damages  in 
action  on  replevin  bond  371 

Carriers. 

Measure  of  damages  recoverable  in  an 
action  against,  see  Damages. 

Duty  to  give  regular  train  service  on 
Sunday  401 

Waiver  of  requirement  of  signature  of 
ticket  or  coupon  482 

Right  of  drover  or  stockman  who  uses 
car  after  destination  is  reuched  571 

Right  of  passenger  to  carry  baggage  or 

packages  in  street  car  889 

Negligence  of  passenger  In  getting  on  or 
off  moving  street  car  270 

Riding  on  top  of  car  as  contributory 
negligence  425 

Liability  for  acts  of  special  police  of- 
ficer appointed  by  public  authority         481 

Constitutionality  of  statute  making  vio- 
lation of  transfer  rules  established 
by  carrier  criminal  499 

Power  of  state  as  to  demurrage 
charges  on  Interstate  shipments  187 

Right  of  consignee  who  refuses  to  ac- 
cept goods  to  maintain  action  for 
damages  against  carrier  1071 

Certiorari. 

As  remedy  for  refusal  to  award  con- 
tract to  lowest  bidder  ISO 

Character, 

Misrepresentation  as  to  disposition  or 
general  character  as  ground  for  an- 
nulment  of  marriage  801 

Cbargre. 

On  devise  or  legacy,  see  Wills. 

Chastity. 

Impeachment  of  character  of  prosccn- 
trix  for  chastity  by  proof  of  prior 
acts  of  intercourse  with  defendant         173 

Checks. 

As   to   duty  and   liability   of   bank   in 

respect  to,  see  Banks. 
Effect  of  direction  on  check  to  pay  same 

through  specified  agency  607 

Churches. 

See   Religious    Socibtibb. 


Clerk. 

Right  of  clerk   on   salary  basis  to   re- 
tain  fee   for   naturalization 


810 
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Cold  storaare. 

Cold  storage  plant  as  a  flztare  576 

Collateral  seciirlty. 

See  Pledge  and  Collateral  Secdeitt. 

Commerce. 

Power  of  state  as  to  demurrage  charges 
by  carrier  on  interstate  shipments         137 

Commercial  paper. 

See  Bills  and  Notes. 

Concealment. 

As  fraud,  see  Fraud  and  Deceit. 

Concerts. 

As  violation  of  Sunday  laws  468 

Conflict  of  laws. 

Amendment  of  pleadings  after  limita- 
tion period  by  changing  from  stat- 
ute of  one  jurisdiction  to  statute  of 
another  lOOU 

ConserTatlon. 

Right  of  one  who  pumps  oil,  gas,  or 
water  on  his  premises  to  enjoin 
similar  acts  by  his  neighbor  1057 


Constltntional  la^r. 

Power  to  fill  low  lands  at  expense  of 
owner 

Constitutionality  of  statute  making 
violation  of  transfer  rules  established 
by  carrier  criminal 

Constitutionality  of  statute  by  which 
conviction  of  violation  of  liquor  law 
entails  revocation  of  license  and  pro- 
hibition of  sale  of  liquor 

Constitutionality  of  statute  prohibiting 
or   regulating  sale   of   poisons 

Power  of  legislature  to  make  special 
assessments  superior  to  prior  liens 

Forbidding  use  of  trading  stamps 

Contaarlons  diseases. 

Infecting  premises   with,  as   waste 


700 


400 


1004 

510 

762 
957 


474 


Contempt. 

Necessity  of  finding  facts  before  adjudg- 
ing one  guilty  of  contempt  564 

Inability  to  pay  alimony  as  defense  to 
contempt  1001 

Continent  reiiinlnder. 

As  subject  of  attachment  or  levy  on 
execution  116 

Contracts. 

Insurance  contra ctf(,  see  Insurance. 

Unlawful  combinations  in  restraint  of 
trade,  see  Monopolt. 

As  to  public  contracts,  see  Public 
Contracts. 

With  telegraph  companies,  see  Tele- 
graphs. 

For  sale  of  real  property,  see  Vendor 
and  Purchaser. 
Denial    upon    information    and   belief   of 

matters   in   relation  to  contracts  778 

30  L.R,A.(N.S.) 


Right  of  servant  to  recover  for  extra 
work  In  absence  of  express  contract        0G2 

Statute  of  frauds:  distinction  between 
sales  of  personalty  and  agreements 
for  work  and  labor  810 

Validity  of  contracts  to  procure  testi- 
mony 278 


Conrlctlon. 

Cross-examination  as  proper  mode  of 
proving  conviction  of  crime  for  pur- 
poses of  impeachment 


840 


778 


694 


291 


283 


1002 


678 


Corporations. 

Taxation  of,  see  Taxes. 

Denial  of  incorporation  upon  informa- 
tion and  belief 

Right  of  corporation  to  purchase  its 
own  share  of  stock 

Right  of  stockholder  to  inspect  books 
of  the  corporation 

Liability  of  transferee  of  corporate 
stock  on  unpaid  subscription 

Personal  liability  of  executor,  adminis- 
titLtor,  or  trustee  on  corporate  stock 
belonging  to  estate  or  trust,  but 
standing  in  his  name 

Revocation  by  foreign  corporation  of 
appointment  of  attorney  or  agent  to 
receive  service  of  process 

Right  of  officer  of  corporation  to  re- 
fuse to  turn  over  books  to  a  receiver 
upon  the  ground  that  they  have  a 
tendency   to   incriminate  him 

Costs  and  fees. 

In  replevin  action  as  element  of  dam- 
ages in  action  on  replevin   bond 

Power  of  state  court  to  render  Judg- 
ment for  costs  in  case  removed  to 
Federal  court  and  not  remanded 

Connterdalm. 

See  Sbt-Off  and  Counterclaim. 


Connterfeltlnsr* 

Instigation    to    offense    as    defense    to 
prosecution  058 


Conrts. 

Denial    on    information    and    belief    of 
court   records 


725 


373 


1050 


781 


Covenants  and  conditions. 

Existence  of  public  highway,  private 
way,  or  railroad  right  of  way  across 
land  at  time  of  conveyance  as 
breach  of  covenants  833 

Criminal  law. 

'  Bee  also  Disturbing  Meeting  ;  Hohi- 

C!DS. 

Instigation  or  consent  to  crime  for 
the  purpose  of  detecting  criminal  as 
a   defense   to   prosecution  040 

Right  of  officer  of  a  corporation  to  re- 
fuse to  turn  over  its  books  to  a  re- 
ceiver, upon  the  ground  that  they 
have  a  tendency  to  Incriminate  him     725 

Impeachment  of  character  of  prosecu- 
trix for  chastity  by  proof  of  prior 
acts   of   intercourse   with   defendant     173 
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Necessity  of  proving  that  person  bore 
both  real  name  and  the  alias  by 
which  the  indictment  purports  to 
describe  him  184 

Constitutionality  of  statute  by  which 
conviction  of  violation  of  liquor  law 
entails  revocation  of  license  and  pro- 
hibition of  sale  of  liquor  1004 

Constitutionality  of  statute  making 
violation  of  transfer  rules  established 
by  carrier  criminal  499 

Crops. 

Agreement  for  as  a  contract  for  work 
and  labor  or  a  contract  of  sale  with- 
in statute  of  fraudB  828 

Cr  OM-exam  t  na  t  ton  • 

See  WiTNBSSBS. 

Cmnberland  ohiireh* 

See  Rbliqiods  Socibtzm. 

Curtesy. 

As  subject  of  attachment  or  levy  on 
execution  118 

Damaares. 

Liability  of  carrier  for  loss  of  proflts 
Incident  to  delay  In  the  dolivory  of 
articles  intended  for  use.  and  not  for 
sale  488 

Elements  of  damages  recoverable  In  an 
action  on  replevin  bond  867 

In  action  by  addressee  of  telegram 
for  delay  in  delivery  1183 

Mentnl  suffering  as  element  of  damages 
In  action  by  addressee  for  delay  In 
delivery  of  telegram  1137 

Admissibility,  on  question  of  damages 
for  personal  injuries,  of  amount  paid 
for  services  of  substitute  during  In- 
capacity 787 

DnnclBflT* 

As  violation  of  Sunday  laws  469 

Death. 

As  to  dying  declarations,  see  Evidbncb. 
As     affecting     insurance,     see     Insur- 

ANCB. 

Abatement  of  bastardy  proceeding  by 
death  1167 

Failure  of  beneficiary  first  entitled 
under  death  statute  to  bring  action, 
as  giving  such  right  to  beneficiary 
next  entitled  78 

Deeds. 

As  to   covenants,  see   Covenants  and 

Conditions. 
Denial  or  execution  of,  on  information 

and  belief  779 

Right  of  devisee  or  legatee  to  attack 

conveyance    or   transfer   by   testator     194 

Default. 

Judgment  by,   see   Judgilent. 

Denianil. 

Denial  of  upon  information  and  belief     778 
30  L.R.A.(N.S.) 


Dentist. 

Instigating    illegal    practice 
fense  to  prosecution 


as   a   de- 


954 


Deseent  and  distribution. 

Do  terms  "child,"  "children,''  "Issue," 
etc.,  in  statutes  governing  dlstiibu- 
tlon  of  decedent's  estate  Include 
adopted  children 

Liability  of  heirs  of  devisee  for  legacy^ 
charged  on  devise 

Diseliarsre* 

In  bankruptcy,  see  Bankruptct. 

Disturbing  meeting. 

Character  of  meeting  essential  to  the 
offense  of  disturbing  a  meeting 

Divoree  and  separation. 

Ab    to    annulment    of    marriage,    see 

Marbiaob. 
Local  domlcll  or  residence  as  a  con- 
dition  of  jurisdiction   of  action   for 

annulment  of  marriage 
Right  of  wife  against  whom  an  absolute 

divorce    Is    granted    to    permanent 

alimony 
Validity    of    provision    in    decree    for 

alimony  declaring  a  Hen  on  husband's 

personalty 

Domiell  and  residence. 

As  affecting  jurisdiction  in  divorce,  see 

DlTORCB    AND    SBPARATION. 

Doiver. 

As  subject  of  attachment  or  levy  on 
execution 


014 


818 


829 


745 


73 


1002 


117 


Drains  and  se'wem. 

Liability  of  municipal  corporation  for 
changing  course  of  drainage  to  injury 
of  private  property  619 

Drlre^vay. 

Right  of  abutting  owner  to  join  his 
land  to  street  by  driveway  or  walk  1074 

Dro%-er. 

Right  of  drover  or  stockman  who  uses 
car  after  destination  Is  reached  571 

Druirs  and  druflrsrlsts. 

Construction  and  effect  of  statute  pro- 
hibiting or  regulating  sale  of  utoisons     519 

Dylnar  declarations. 

See  BviDENCB. 

Basements. 

Existence  of  public  highway,  private 
way,  or  railroad  right  of  way  across 
land  at  time  of  conveyance  as  breach 
of  covenants  838 

Bleetlon. 

To  take  under  will,  see  Wili^s. 

Blectlon  of  remedies. 

In  case  of  legacy  charged  upon  devise     82G 
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■leetloas. 

Scope  and  effect  of  provisions  In  elec- 
tion law  for  preservation  of  ballots    602 

Bleetrldty. 

Liability  to  abutting  owner  for  mntllat- 
ing  trees  in  highway  by  erecting  poles 
or  stringing  wires  1084 

Who   are   fellow   servants   of   linemen      47 

Bmlnent  domala. 

For  purpose  of  toll  bridge  860 

Rntrmnces. 

Right  of  tenant  to  have  entrances  kept 
open  020 

Bqnltftble  set-oil. 

See  Sit-Off  and  Countebclaxii. 

Equitable  title. 

Sufficiency  of,  to  sustain  action  for 
injury  to  real  property  281 

Estoppel. 

Of  one  who  permits  title  of  real  prop- 
erty to  stand  in  another's  name,  to 
assert  title  as  against  the  latter*s 
creditors  1 

Of  tenant's  wife  to  deny  landlord's 
tiUe  1102 

To  assert  priority  over  lien  of  local 
assessment  760 

Estrays. 

Larceny   of  841 

Evidence. 

As  to  self-incrimfnation,  generally,  see 
Cbiminal  Law. 

Validity  of  contract  to  procure  testi- 
mony 278 

Newly  discovered  parol  testimony  as 
ground  for  bill  of  review  1035 

Necessity  of  proving  that  person  bore 
both  real  name  and  the '  alias  by 
which  the  indictment  purports  to 
describe  him  134 

Dying  declarations;  how  sense  of  im- 
pending death  evidenced  801 

Admissibility,  on  question  of  damages 
for  personal  injuries,  of  amount  paid 
for  services  of  substitute  during  in- 
capacity 787 

RveeutloB. 

Liability  of  purchaser  at  execution  sale 
of  property  charged  with  a  legacy        821 

Expectant  and  contingent  interest  in 
real  property  as  subject  of  levy  on 
execution  115 

Eceentora  and  admlnlstratora. 

Personal  liability  of  executor  or  ad- 
ministrator on  corporate  stock  be- 
longing to  estate  or  trust  standing 
In  his  name  1002 

Liability  of  personal  representatives  of 
devisee  for  amount  charged  on  de- 
vise 818 

Liability  of  purchaser  from  executor  or 
administrator  of  property  charged 
with  the  payment  of  a  legacy  821 

30  L.R.A.(N.S.) 


Exempt  loas. 

Right  of  debtor  to  assign  exemptions, 
or  delegate  to  another  the  right  to 
select   exempt  property 

Exhibitions. 

See  Amusimimts. 

Experts. 

Evidence  of,  generally,  see  Evidcmcb. 
Validity   of  agreement  to   pay   expert 
witnesses 

Extortion. 

Instigation  to  offense  of,  aa  &  defense 
to  prosecution 

Extra  work. 

Servant's  right  to  recover  tor 

Fellow  serTants. 

See  Master  and  Servant. 


082 


281 


053 


658 


Fences* 

Duty   of  railroad  company 
Railroads. 


to. 


What    amounts    to    interference    with 
ferry  franchise 

Firemen. 

Liability   of   owner  of   propert.r   for   In* 
Jury  to  fireman  or  policeman  in  dis- 
charge of  duty 


Fires. 

Liability  of  water  company  for  destruc- 
tion of  property  of  municipality  by 
fire  in  consequence  of  failure  to  main- 
tain rfufBcient  pressure 

DischnrglDg  oil  into  stream  or  bay  as 
proximate  cause  of  fire  resulting 
therefrom 


462 


60 


Flshlnv. 

As  violation   of  Sunday  laws. 


626 
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470 


Fixtures. 

Storm  doors  and  windows  and  screens 

as  fixtures  1189 

Cold-storage  plant  as  a  fixture  676 

Food. 

Instigation  to  offense  of  misbranding 
food  as  defense  to  prosecution  053 

Foreign    eorporatlons. 

See  Corporations. 

Forfeiture. 

Of  oil   or  gas  lease,   see   Mines   and 

HlNERAI.8. 

Frand  and  deeelt. 

As  affecting  contract  for  sale  of  real 
property,  see  Vendor  and  Pur- 
chaser. 

Right  of  devisee  or  legatee  to  attack 
conveyance   or   transfer   by    testator     104 

Frauds* 

Statutes  of,  see  Contracts. 
78 


1234 
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Fraodalent  conTeyanees. 

Estoppel  of  one  who  permits  title  to 
real  property  to  stand  In  another's 
name  to  assert  title  as  against  lat- 
ter's  creditors  1 

GamlBflT. 

As  violation  of  Sunday  laws  400 

Oftmlsliinent* 

.  Right  of  one  garnished  in  respect  of 
property  wrongfully  taken  from  the 
debtor,  to  set  oft  bis  own  claim 
against  the  latter  1185 

Bight  to  attach  or  garnish  funds  in 
bands  of  officer  of  court  after  he  has 
been  ordered  to  pay  the  same  to 
party  720 

GftS« 

Rules  of  gas  company  respecting  meters    402 
Right  of  one  who   pumps  oil.  gas,  or 
water    on    his    premises    to    enjoin 
similar  acts  by   his  neighbor  1057 

Hlflrh'ways. 

As  to  bridges,  see  B&idgbs. 

Public  highway  across  land  at  time  of 
conveyance  as  breach  of  covenant        833 

Right  of  property  owner  whose  means 
of  access  from  one  direction  is  shut 
off  or  interfered  with  by  closing  of 
adjoining  street  or  portion  of  street 
upon   which  he  is  situated  637 

Right  of  abutting  owner  to  join  his 
land  to  street  by  driveway  or  walk  1074 

Liability  to  abutting  owner  for  mu- 
tilating trees  in  highway  by  erecting 
poles  or  stringing  wires  1084 

Liability  of  municipal  corporation  for 
injuries  inflicted  by  negligence  of  em- 
ployees engaged  in  repair  or  con- 
struction of  highways  1101 

Homestead. 

When  homestead  deemed  "otherwise  dis- 
posed of  according  to  law'*  within 
statute  providing  for  its  continuance 
until  that  time  021 

Hontletde. 

By   negligent  operation   of  automobile     468 

HnntlnHT. 

As  violation  of  Sunday  laws  470 

Husband  and  vrlfe. 

As  to  divorce,  see  Ditorcb  and  Sepa- 
ration. 

Righf  of  wife  to  sue  husband  for  per- 
sonal  tort  1158 

Effect  of  nonjoinder  of  husband  in 
wife's  executory  contract  to  convey 
where  hla  Joinder  is  essential  to  a 
conveyance  853 

Estoppel  of  tenant's  wife  to  deny  land- 
lord's tiUe  1102 

Idem    sonans. 
See  Name. 

30  L.R.A.(N.S.) 


Illevltlniaey. 

As      to      bastardy      proceedings. 
Bastardy. 

Necessity  of  parent's  consent  to  adop- 
tion of  illegitimate  child  1S2 

Imp^aoliment. 

Of  witnesses,  see  Witnesses. 

Incompetent  persons. 

Right  of  devisee  or  legatee  to  attack 
conveyance   or   transfer   by   testator     194 

Indictment. 

Necessity  of  proving  that  person  bore 
both  real  name  and  the  alias  by 
which  the  indictment  purports  to  de- 
scribe him  131 

Infants. 

Adoption   of,  see  Parent  and  Child. 

Right  of  parent  to  recover  for  injury 
to  minor  servant  employed  without 
his  consent  811 

Information  and  belief. 

Denials  upon,  see  Plbadinqs. 

Inheritance  tax. 

See  Taxes. 

Injnnction. 

Right  of  one  who  pumps  oil,  gas,  or 
water  on  his  premises  to  enjuin 
similar  acts  of  his  neighbor  1057 

At  instance  of  lowest  bidder  to  prevent 
award  of  public  contract  to  another     127 

Instigation. 

To  crime  for  purpose  of  detecting 
criminal  040 

Insurance. 

Life  insurance  as  asset  of  bankrupt  0!)0 

Breach  of  agreement  of  insurer  to  make 
loan  on  policy  as  Justifying  rescission 
and  recovery  of  premiums  by  insured  1202 

May  death  or  injury  from  substance 
taken  Intemnlly  be  deemed  to  have 
been  caused  by  external  means  1181 

Liability  under  policy  indemnifying 
against  liability  for  injuries  to  com- 
pensate insured  for  expenses  Incurred 
in  successful  defense  or  comproniistr 
of  action  1105 

Injuries  covered  by  employers*  indem- 
nity policy  1102 

Interest. 

Right  to,  in  action  on  replevin  bond  370 

Liability  of  bond  of  public  officer  for 
interest  received  on  public  money  855 

Interstate  commerce. 

See  Commerce. 

IittoxicatlnflT  liquor. 

Constitutionality  of  statute  by  which 
conviction  of  violation  of  liquor  law 
entails  revocation  of  license  and 
prohibition  of  sale  of  liquor  100^ 


INDEX  TO  NOTES. 


1235 


Instigation  or  consent  to  violation  of 
liqnor  statute  as  a  defense  to  prose- 
cution 946 

Joint  tort  feaaora. 

Effect  of  verdict  for  servant  In  an  ac- 
tion against  master  and  servant  for 
servant's  negligence  or  misfeasance       404 

Joint  liability  of  master  and  person  In- 
stalling macliinery  to  employee  in- 
jured  during   installation  734 

Jadflrment. 

As  to  decree  in  salt  for  specific  per- 
formance,   see    Spxcific    PEBroBM- 

ANCI. 

Denial  of  on  information  and  belief  of    780 

Delay  of  mall  or  train  or  loss  of  mail, 
as  accident  or  surprise  for  which 
Judgment  by  default  may  be  set 
aside  740 

Binding  effect  of  Judgment  refusing  dis- 
charge in  bankruptcy  1164 

Effect  of  verdict  for  servant  in  an  ac- 
tion against  master  and  servant  for 
servant's   negligence   or   misfeasance    404 

Right  of  parties  to  adoption  proceed- 
ings or  their  privies  to  attack  decree 
of  adoption  150 

Jadlelal  Mtle. 

Liability  of  purchaser  of  property 
charged  with  the  payment  of  a  legacy    820 

liftches* 

A.S  waiver  of  purchaser's  right  to 
rescind  contract  for  purchase  of  real 
property  872 

liABdlord  and  tenant. 

As  to  fixtures,  see  Fixtubbs. 

As  to  oil  and  gas  leases,  see  Minbb 

AND    MiNEBALS. 

Right  of  tenant  to  have  entrances  kept 
open  026 

Right  of  landlord  to  maintain  trespass 
quare  clauaum  fregit  248 

Eight  of  tenant  to  maintain  trespass 
Quare  clausum  fregit  265 

Infecting  premises  with  contagious  dis- 
ease as  waste  474 

Estoppel  of  tenant's  wife  to  deny  land- 
lord's title  1102 

I«arcen^. 

Of  property  found  839 

Instigation  of  offense  as  a  defense  950 

Ii#ctnre«. 

Applicability  of  Sunday  laws  to  467 

IjCtt  and  selsnre. 

As  to  exemption,  see  Exemptions. 

Expectant  and  contingent  Interests  In 
real  property  as  subject  of  attach- 
ment or  levy  on  execution  115 

Libel  and  slander. 

Reports  of  police  officers  as  privileged 
communications  815 

30  L.R.A.(N.S.) 


PrivU^e  of  school  aaperintendent  or 
other  officer  in  reporting  to  school 
authorities  upon  character  of  teacher    200 

Instigation  of  criminal  libel  as  a  de- 
fense to  proaecutlon  058 


liieenae. 

Of    physician    or    smgeon, 

SICZAITB  AND  SUBOBONB. 


Bee    Pht- 


lileensee. 

Liability  for  injury  to»  see  Nbglzobn.cb. 

Liens. 

As    mechanics'   liens,   see   Mechanicb' 

LXBNS. 

Of  local  assessments,  see  Pubuc  IK- 

PB0VEMBNT8. 

As  tax  lien,  see  Tazbs. 
Denial  of,   on  information  and  belief    780 
Validity    of    provision    in    decree    for 
alimony  declaring  a  lien  on  husband's 
personalty  1062 

Life  Insnranee* 

See    INSDRANCB. 

Life  tenant. 

Infecting     premises     with     contagions 
disease  as  waste  474 

Lln&ltatlons  of  actions. 

Amendment  of  pleadings  after  limita- 
tlon   period,  see  Pleadings. 

Linemen. 

See  Electbicitt. 

Loeal  ImproTements. 

See  Public  Impbovbmbnti. 

LoM  of  profits. 

See  Damages. 


Lost  propertT* 

Larceny  of 


889 


Low  lands. 

Power  to  fill  low  lands  at  expense  of 
owner  709 

Macliinery'. 

See  Masteb  and  Sbbvant. 

Mandamns. 

To  compel  award  of  public  contract  to 
lowest  bidder  128 

Marrlasre* 

Misrepresentation  as  to  disposition  or 
general  character  as  ground  for  an- 
nulment of  marriage  801 

Master  and  servant. 

Insurance  against  employer's  liability, 

see  INSUBANCE. 

Under  what  circumstances  Is  a  servant 
entitled  to  recover  renumeratlon  for 
extra  work  662 

What  is  comprehended  In  expression 
"machinery  of  every  description,'*  in 
statutes  imposing  duty  on  master  as 
to  placing  guards  80 
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What  are  scaffolds  or  structures  within 
statutes  relating  to  safety  of  scaf- 
folds in  connection   with  structures      80 

Liability  of  street  railway  company  to 
employees  for  failure  to  perform 
statutory  duty  to  provide  vestibules 
on  cars  428 

Liability  of  master  where  machine 
which  fails  to  perform  the  service  for 
which  it  was  designed  is  supplement- 
ed by  the  work  of  an  employee  267 

Who  are  fellow  servants  of  linemen  47 

Disobedience  of  orders  as  incompetency 
within  the  rule  as  to  master's  duty 
to  furnish  competent  fellow  servants     109 

Right  of  parent  to  recover  for  injury 
to  minor  servant  employed  without 
his   consent  811 

Servant's  right  of  action  for  injuries 
received  in  obeying  a  direct  command     430 

Servant's  right  of  action  for  injuries 
received  in  obeying  direct  command 
accompanied  by  assurance  of  safety     453 

Liability  of  master  for  injuries  caused 
by  splinters  flying  from  hammers  or 
chisels,  punches,  and  other  similar 
tools  800 

Liability  for  negligence  of  attendants 
furnished  by  relief  department  to- 
ward which  employees  contribute  1207 

Liability  of  private  person  or  corpora- 
tion for  acts  of  special  police  officer 
appointed  by  public  authority  481 

Joint  liability  of  master  and  person  in- 
stalling machine  to  employee  injured 
during  installation  784 

Effect  of  verdict  for  servant  in  an  ac- 
tion against  master  and  servant  for 
servant's  negligence  or  misfeasance    404 

If  eclianlcs'  lleas* 

Where  building  coven  adjoining  lots 
held  In  severalty  1210 

Are  contractors  or  subcontractors  with- 
in the  protection  of  statutes  giving 
liens  to  "laborers,"  "mechanics," 
"workmen,"  and  the  like  85 

Right  to  a  lien  for  labor  in  preparing 
materials  in  manufactured  form, 
under  a  statute  giving  a  lien  for 
work  or  labor  performed  on  the  build- 
ing or  structure  82 

Meetlagr* 

Character  of  meeting  essential  to  of- 
fense of  disturbing  a  meeting  829 

Metem. 

Rule  of  gaa  company  respecting  meters    492 

Mines  and  minerals. 

Effect  of  provisions  for  minimum  royal- 
ties or  an  annual  rental  upon  right 
to  forfeit  oil  or  gas  lease  for  failure 
to  prosecute  work  176 

MlBrepresentatlons. 

See  Fraud. 

MUtake. 

As  ground  for  relief  from  judgment  by 
default,  see  Judghint. 
30  L.R.A.(N.S.) 


Money  in  eonrt. 

Right  to  attach  or  garnish  funds  la 
hands  of  officer  of  court  after  he  has 
been  ordered  to  pay  the  same  to 
party  720 

Monopoly. 

Agreements  collateral  to  contracts 
forming  illegal  combinations,  and  the 
enforcement  thereof  by  members  of 
such   illegal  combinations  680 

Mortvagres. 

As  to  fixtures,  see  Fixtubbs. 

Denial  of,  upon  information  on  and 
belief  779 

Infecting  premises  with  contagious  dis- 
ease as  waste  474 

Superiority  as  between  special  assess- 
ment for  public  improvement  and 
private  mortgage  7G9 

Liability  of  purchaser  at  mortgage  sale 
of  property  charged  with  the  pay- 
ment of  a  legacy  820 

Movingr  pictures. 

See  Amusements. 

Mnnidpal  corporations. 

Denial  by,  on  information  and  belief, 
of  acts  of  city  council  781 

Liability  of  water  company  for  destruc- 
tion of  property  of  municipality  by 
fire  in  consequence  of  failure  to  main- 
tain sufficient  pressure  620 

Right  of  municipal  employee  to  recover 
for  extra  work  done  on  Sunday  660 

Liability  for  changing  course  of  drain- 
age to  injury  of  private  property  619 

Liability  for  injuries  inflicted  by  the 
negligence  of  employees  engaged  in 
the  repair  or  construction  of  high- 
ways 1161 

TTame. 

Applicability  of  doctrine  of  idem 
sonant  to  substituted  or  constructive 
service   of   process  122 

Necessity  of  proving  that  person  bore 
both    real    name    and    the   alias    by 

'  which  the  indictment  purports  to  de- 
scribe, him  134 

IVatnralisation. 

See  Aliens. 

Negri  IflTcnce. 

Of  carrier  or  passenger,  see  CUbbiers. 

Denials  of,  upon  information  and  be- 
lief 777 

Liability  of  owner  of  property  for  In- 
jury to  fireman  or  policeman  in  dis- 
charge of  duty  60 

Negrotiable  instrnntents. 

See  Bills  and  Notes. 

Newly  discoTered  evidence. 

See  New  Trial  ;  Review. 

Ifew    frial. 

Bill  of  review  for  newly  discovered  evi- 
dence 1080 
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Notice* 

As  to  title  to  real  property,  see  Rec- 
ords AND  Recording  Laws. 

To  parent  as  condition  of  Talld  adop- 
tion of  child  146 

Ollleera. 

Denial,  on  information  and  belief,  of 
official   appointment  781 

Denial,  on  information  and  belief,  of 
matters  within  knowledge  of  public 
officials  770 

Official  meeting  as  a  meeting  within 
puryiew  of  offense  of  disturbing  meet- 
ing 882 

Bight  of  clerk  on  salary  basis  to  retain 
fee  for  naturalization  810 

Liability  of  public  officer  or  his  bond 
for  interest  received  on  public  money    855 

Liability  of  school  superintendent  or 
other  officer  in  repoi*tlng  to  school 
aathorities  upon  character  of  teacher    200 

OU. 

As  to  oil  and  gas  leases,  see  Minks  and 
Minerals. 

Bight  of  one  who  pumps  oil,  gas,  or 
water  on  his  premises  to  enjoin 
similar  acts  by  his  neighbor  1057 

Discharging  oil  into  stream  or  bay  as 
proximate  cause  of  fire  resulting 
therefrom  1210 

Pftrent  und  child. 

As  to  master's  liability  for  injury  to 
child,  see  Master  and  Servant. 

Do  terms  "child,"  "children,"  "issue," 
etc..  In  statutes  gorerning  distribu- 
tion of  decedent's  estate  include 
adopted   children  914 

Validity  of  adoption  without  consent 
of  natural  parents  146 

Right  of  parties  to  adoption  proceeding, 
or  their  privies,  to  attack  decree  of 
adoption  150 

Parties. 

To  statutory  action  for  death,  see 
Death. 

Right  of  addressee  of  telegram  to  sue 
for  delay  in  delivery  1116 

Right  of  consignee  who  refuses  to  ac- 
cept goods  to  maintain  an  action  for 
damages  against  carrier  1071 

Partnership. 

As  to   bankruptcy,  see  Bankrdptct. 

Patent  «nediclne«« 

ValldUy  and  effect  of  statutes  pro- 
hibiting or  regulating  sale  of  520 

Penalty. 

In  replevin  bond  as  limiting  damages 
recoverable  874 

Perjnry. 

Instigation  to  offense  of  subornation  of, 
as  a  defense  to  prosecution  053 

Physicians  and  snrareons. 

Grounds    for    revoking    physician's    li- 
cense 783 
30  L.R.A.(N.S.) 


Pleadinars. 

Denials  upon  information  and  belief, 
or  of  knowledge  or  Information  suffi- 
cient to  form  belief,  as  to  matters 
presumptively  within  pleader's 
knowledge  771 

Araenduient  of  pleading  after  limita- 
tion period  by  changing  from  com- 
mon \aw  to  statute,  or  vice  versa, 
or  from  stutute  of  one  jurisdiction  to 
statute  of  another  1006 

Pledgre  and  collateral  secnrity. 

Loss   of  collateral   by   treating   note   se- 
cured as  itself  collateral  for  a  new 
note  for  the  same  debt  1215 

Issuance  and  delivery  by  private  ware- 
houseman   of    receipt    for    his    own 
property    as    a    constructive    transfer 
of    possession,  essential    to    a    valid 
pledge  552 

Poisons. 

Constitutionality,  construction,  and  ef- 
fect of  statute  prohibiting  or  regu- 
lating the  sale  of  poisons  510 

Police. 

Reports  of  police  officers  as  privileged 
communications  813 

Liability  of  owner  of  property  for  In- 
Jury  to  fireman  or  policeman  in  dis- 
charge of  duty  60 

Liability  of  private  person  or  corpora- 
tion for  acts  of  special  officer  ap- 
pointed by  public  jiuthority  481 

PostolBce. 

Instigating  offense  against  mall  as  de- 
fense to  prosecution  048 

Presbyterian  chnrch. 

See  Religious  Societies. 

Presentntent. 

Denial  of,  upon  information  and  be- 
lief «  778 

Principal  and  nvent. 

Revocation  by  foreign  corporation  of 
appointment  of  attorney  by  ag^nt  to 
receive  service  of  process  678 

Prirate  fray. 

Private  way  across  land  at  time  of 
conveyance  as  breach  of  covenant        840 

Privilege. 

In  libel  or  slander,  see  Libel  and 
Slander. 

Proximate  cause. 

Discharging  oil  into  stream  or  bay  as 
proximate  cause  of  fire  resulting 
therefrom  1210 

Public  contracts. 

Sufficiency  of  specifications  for  guidance 
of  bidder  for  public  contract  214 

Remedy  of  lowest  bidder  for  refusal  of 
authorities  to  award  contract  to  him     126 
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Poblic  improTemeiits. 

Superiority  of  lien  of  local  assessment 
over  prior  lien  761 

Remedy  of  lowest  bidder  for  refusal  of 
authorities  to  award  contract  to  blm     126 

Pablle  landn. 

Bight  to  change  lot  lines  of  occupants 
after  entry  under  the  townsite  act  188 

Public  money- 
Liability  of  bond  of  public  officer  for  in- 
terest received  on  public  money  855 


Pablle  serTtee  eorporations. 

See  Tblbphones. 

Railroads. 

Duty  and  liability  to  passengers,  see 
Carriers. 

Railroad  right  of  way  across  land  at 
time  of  conveyance  as  breach  of  cove- 
nant 843 

Duty  of  railroad  company  to  fence 
tracks  against  persons  1197 

Rape. 

May  defendant  charged  with  sexual  of- 
fense against  female  of  previous 
chaste  character  Impeach  her 
character  for  chastity  by  reason  of 
his  own  intercourse  with  her  prior 
to  the  acts  charged  173 

Real  property. 

As  subject  of  levy,  see  Lbvt  and 
Seizure. 

Recording  of  instruments  affecting  real 
property,  see  Records  and  Record- 
ing Laws. 

Reeeiveir. 

Right  of  officer  of  corporation  to  refuse 
to  turn  over  books  to  a  receiver 
upon  the  ground  that  they  have  a 
tendency  to  incriminate  him  725 

Records  and  recordlnar  laws. 

Denial  of  public  record  on  information 
and  belief  of  matters  779 

Discovery  of  matters  of  record  as 
ground  for  bill  of  review  1042 

Relief  iissociatloa. 

Liability  for  negligence  of  attendants 
furnished  by  relief  department  to 
which  employees  contribute  1207 

Rellflrioas  societies. 

Union  or  reunion  of  Cumberland 
Church  with  the  Presbyterian 
Church,  U.  S.  A.  660 

Character  of  meeting  essential  to  the 
offense  of  disturbltig  a  religious 
meeting  830 

Remainders. 

See  also  Wills. 

As  subject  of  attachment  or  levy  on 
execution  115 

30  L.R.A.(N.S.) 


Removal  of  causes. 

Power  of  state  court  to  render  judg- 
ment for  costs  in  case  removed  to 
Federal  court  and  not  remanded  1009 

ReplcTln. 

Elements  of  damages  recoverable  In  an 
action  on  replevin  bond  807 

Right  of  one  garnished  In  respect  of 
property  wrongfully  taken  from 
debtor  to  set  off  his  own  claim 
against  latter  1180 

Rescission. 

Of  sale  of  lands,  see  Vendor  and  Pu»> 

CHASER. 

ReTiew. 

Bill  of  review  for  newly  discovered 
evidence  1080 

Robbery. 

Instigation  of  offense  as  a  defense  to 
prosecution  osa 

Sales. 

Denial  of,  upon  information  and  belief    775 
Distinction  between  sales  of  personalty 
and  agreements  for  work  and  labor, 
as  affecting  statute  of  frauds  310 

Scaffolds. 

See  Master  and  Servant. 

Scbools. 

School  session  as  a  meeting  within  pur- 
view of  offense  of  disturbing  meeting    832 

Privilege  of  school  superintendent  or 
other  officer  in  reporting  to  school 
authorities  upon  character  of  teacher     200 

Screens. 

As  fixtures  1189 

Sednctlon, 

Impeachment  of  character  of  prosecu- 
trix for  chastity  by  proof  of  prior 
acts   of   intercourse   with   defendant     178 

Service. 

Of   process,   see   Writ  and   Process. 

Set-off  and  counterclaim. 

Bank's  right  to  apply  deposit  to  in- 
debtedness,   see   Banks. 

Nonresldence  as  ground  of  equitable 
set-off  21 

Right  of  one  garnished  in  respect  of 
property  wrongfully  taken  from  debt- 
or to  set  off  his  own  claim  against 
latter  IISO 

Special  deposit. 

See  Banks. 

Speclflcatlons. 

For  public  contracts,  see  Public  Coif- 

TRACTS. 

Specific  performance. 

Effect  of  nonjoinder  of  husband  la 
wife's    executory    contract    to    con- 
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Tey,   where  his  Joinder  is  essential 
to  d  conveyance  853 

Allowlnj;  vendor  reasonable  time  to  per- 
fect title  by  decree  for  specific  per- 
formance 25 

See  Watkrs. 

Stamps. 

See  Tbadinq  Stamps, 

Statute  of  frauds. 

See  Contracts. 

Statutes. 

As  to  violation  of  statute  by  master 
as  basis  of  action,  see  Master  and 
Servant. 

Violation  of  statute  prohibiting  or 
regulating  sale  oC  poisons  as  civil 
•  negligence  522 

Stoelcmaa. 

See  Drovers. 

Storm  doors* 

As  fixtures  1180 

Street  rallvrays. 

As  to  duty  and  liability  to  passengers, 

see  Carriebs. 
As  to  duty  aod  liability  to  employees, 

see  Master  and  Servant. 

Subornation. 

Of  perjury,  see  Perjdrt. 

Sabroflratloa. 

To  remedies  of  legatee  on  payment  X>t 
legacy  charged  upon  devise  822 

Snbfltltute. 

Admissibility  as  affecting  damages  for 
personal  injuries  of  amount  paid  for 
services   of   substitute  737 

Sueeesslon  tax. 

See  Taxes. 


Sunday. 

Duty  of  carrier  to  give  regular  train 

service  on   Sunday 
Right  of  servant  to  recover  for  extra 

work  done  on  Sunday 

Sunday  school. 

As  a   meeting  within  purview  of  of- 
fense of  disturbing  a  meeting   . 

Surf  liathlngr. 

As  violation  of  Sunday  laws 

Surprise. 

As  ground  for  relief  from  Judgment  by 
default,  see  Judgment. 

Swamps. 

Power  to  fill  low  lands  at  expense  of 
owner 
30  L.R.A.(N.S.) 


401 


659 


Assessments  for  public  improvements, 
see  Public  Iuprovbicents. 

Denial,  upon  information  and  belief,  -of 
matters  concerning  taxes  780 

Constitutionality  of  statute  which  al- 
lows a  deduction  of  only  the  assessed 
value  of  the  real  estate  in  assessing 
the  capital  stock  of  a  corporation       704 

Taxation  of  toll  bridge  864 

Adopted  child  as  a  "child"  within  in- 
heritance tax  law  919 

Teaoliers. 

See  Schools. 

Teamster. 

As  laborer  within  lien  statute  89 

Telegrrapbs. 

The  right  of  addressee  of  telegram  to 
sue  for  delay  in  delivery  1116 

Validity  of  Umitation  of  liabUity  of 
telegraph  company  for  unrepeated 
messages  409 

• 

Telephone. 

Validity  of  acknowledgment  taken  over 
telephone  853 

Right  to  refuse  telephone  service  to 
coerce  payment  of  bill  1027 

Right  of  telephone  company  to  require 
patron  to  pay  for  installing  or  trans- 
ferring instruments  1088 

Temperaaee  meetlngr. 

As  a  meeting  within  purview  of  offense 
of  disturbing  meetings  831 

Tickets. 

See  Carriebs. 

Timber. 

Agreement  for,  as  a  contract  for  work 
and  labor  or  a  contract  of  sale  within 
statute  of  frauds  824 

Time. 

Allowing  vendor  reasonable  time  to  per- 
fect title   by   decree   for  specific   per- 
formance 25 

Time  of  discovery  of  evidence  as  affect- 
ing bill  of  review  1038 

Title. 

Denial  of,  upon  information  and  be- 
lief 777 


880    Toll  brldsre. 

See  Bridges. 

470    Tools. 

See  Master  and  Servant. 

Torts. 

Wife's  right  to  sue  husband  for  per- 
sonal tort  1168 

Town  site. 

709  >      See  Public  Lands. 
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Trademarlc. 

Use  of  tradename  or  trademark  on 
articles  other  than  those  to  which  it 
Is   applied  by  the   owner  167 

TradlnflT  •tJtmiHi. 

Forbidding  use  of  trading  stamps  957 

Transfer. 

See  Cabbiibs. 

Traveliiiflr. 

As  violation  of  Sunday  laws  468 

Trees. 

Liability  to  abutting  owner  for  muti- 
lating trees  in  highway  by  erecting 
poles  or  stringing  wires  1084 

TrespftM. 

Necessity  and  character  of  title  or  pos- 
session of  plaintiff  to  sustain  action 
of  trespass  quare  clautum  fregit  243 

Sufficiency  of  equitable  title  to  sustain 
action  for  injury  to  real  property  231 

Trial. 

Negligence  in  getting  on  or  off  moving 
street  car  as  a  question  for  jury  271 

Reference  by  prosecuting  attorney  in 
argument  to  Jury  to  attempts  to 
tamper  with  witnesses  or  Jurymen  as 
ground  for  reversal  795 

Effect  of  verdict  for  servant  in  an  ac- 
tion against  master  and  servant  for 
servant*s   negligence  or  misfeasance    404 

Trover. 

Right  of  one  garnished  in  respect  of 
property  wrongfully  taken  from  debt- 
or to  set  off  his  own  claim  against 
latter  1185 

Trusts. 

Personal  liability  of  trustee  on  cor- 
porate stock  belonging  to  trust  but 
standing  in  his  name  1002 

Ualon. 

Of  Cumberland  and  Presbyterian 
Churches,  see  Rblioious  Socibtxes. 

Vendor  and  pnrcliaser. 

As   to  fixtures,   see   Fixtubbs. 

Is  fraudulent  representation  by  vendor 
of  extent  or  proportion  of  land  of 
particular  kind  Included  within  the 
tract  sold,  actionable  where  pur- 
chaser inspects  the  land  66 

Effect  of  purchaser's  coi^cealment  or 
misrepresentation  of  fact  affecting 
the  value  of  real  estate  748 

Waiver  of  purchaser's  right  to  rescind 
contract  for  purchase  of  real  prop- 
erty 872 

Effect    of    nonjoinder    of    husband    in 

wife's  executory  contract  to  convey 

.    ,     where  his  Joinder  is  essential  to  a 

conveyance  853 

Verdlet. 

See  Trial. 
30  L.R.A.(N.P.) 


Vested   remainder. 

As  subject  of  attachment  or  levy  on 
execution 

'Wagres. 

Assignment  of,  see  Absionmbnt. 

Warebonsentea. 

Issuance  and  delivery  by  warehouseman 
of  receipt  for  his  own  property  as  a 
constructive  transfer  of  possession 
essential  to  valid  pledge 

Waste. 

Infecting  premises  with  contagious  dis- 
ease as  waste 

Waters. 

Discharging  oil  into  stream  or  bay  as 
proximate  cause  of  fire  resulting 
therefrom 

Right  to  water  of  new  spring 

Right  as  between  appropriator  above, 
and  Junior  appropriator  below,  mill, 
during  periods  when  water  not  used 
by  mill 

Liability  of  water  company  for  destruc- 
tion of  property  of  municipality  by 
fire  in  consequence  of  failure  to  main- 
tain sufliclent  pressure 

Right  of  one  who  pumps  oil,  gas,  or  wa- 
ter on  his  premises  to  enjoin  similar 
acts  by  his  neighbor  ^ 

W^llls. 

When  will  deemed  to  have  been  signed 
or  subscribed  at  the  end 

Adopted  child  as  a  "child"  within  stat- 
ute relating  to  revocation  of  will 

Right  of  devisee  or  legatee  to  attack 
conveyance  or  .transfer  by  testator 

Devise  or  bequest  of  property  In  which 
testator  had  but  a  part  interest  as 
putting  co-owner,  who  is  a  benefi- 
ciary, to  his  election 

Expectant  and  contingent  interest  in 
real  property  as  subject  of  attach- 
ment or  levy  on  execution 

Will  remainder  contingent  upon  child 
surviving  parent  vest,  upon  death  of 
parent  during  lifetime  of  child,  but 
before  the  determination  of  a  pre- 
cedent estate  outstanding  in  a  third 
person 

Remedies  for  enforcement  of  legacy 
when  charged  upon  devise 

Witnesses. 

Reference  by  prosecuting  attorney  in 
argument  to  Jury  to  attempts  to  tam- 
per with  .witnesses  or  Jurymen  as 
ground   for  reversal 

Newly  discovered  evidence  impeaching 
witnesses  as  ground  for.  bill  of  re- 
view 

Validity  of  contract  to  procure  testi- 
mony 

Cross-examination  as  '  proper  mode  of 
proving  conviction  of  crime  for  pur- 
poses of  impeachment 

Impeachment  of  character  of  prosecu- 
tMx  for  chastity  by  proof  of  prior 
acts   of  intercourse   with   defendant 
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Work  and  labor* 

Denial,  upon  information  and  belief,  as 
to  •     776 

Distinction  between  sales  of  personalty 
and  agreements  for  work  and  labor 
as  affecting  statute  of  frauds  819 

30  L.RJL(NJ9.) 


"Writ    and  procem. 

Applicability  of  doctrine  of  idem 
aonan»  to  substituted  or  constructive 
service  of  process  122 

Revocation  by  foreign  corporation  of 
appointment  of  attorney  by  agent  to 
receive  service  of  process  678 


GENERAL  INDEX 

Notes  arb  indexed  bt  the  word  ''annotated"  after  the  paraqraphb  to 

which  they  apply. 

(Separate  Index  to  Notes  Precedes  this.) 


ABAXDONBCENT. 

Sufficiency  of  evidence  to  show  aban- 
donment of  mining  lease,  see  Evi- 
dence, 30. 

ABATEMENT  AND  REVIVAL. 

A  bastardy  proceeding  abates  upon 
the  death  of  the  defendant,  although  it  oc- 
curs pending  a  proceeding  by  him  to  review 
an  adverse  judgment.  People  v.  Kemp- 
painen,  30:  1166,  128  N.  W.  183,  —  Mich. 
— .  ( Annotated ) 

ABSTRACTS. 

When  right  of  action  on  bond  of  ab- 
stracter accrues,  see  Action  or 
Suit,  3. 

ABUSE    OF    PROCESS. 

Liability  for,  see  False  Imprisonment. 

ABUTTING   OWNERS. 

Rights   in   and  title  to  highways,  see 

Highways,  1. 
Private     remedy     for     obstruction     of 

street,  see  Highways,  2-4. 
• 
ACCESS. 

Of     abutting    owner    to    highway,    sec 

Highways,  4. 

ACCIDENT  INSURANCE. 

See  Insurance. 

ACID. 

Keeping  of,  on  premises  as  nuisance, 
see  Nuisances,  1. 

ACKNOWLEDGMENT. 

The  privy  examination  of  a  married 
woman  necessary  to  validate  her  convey- 
ance of  real  estate  under  a  statute  pre- 
scribing its  form  cannot  be  taken  by  tele- 
phone. Wester  v.  Hurt,  30: 358,  130  S. 
W.  842,  —  Tenn.  — .  (Annotated) 

ACTION   OR   SUIT. 

Abatement  of,  see  Abatement  and  Re- 
vival. 

Jurisdiction  of  court,  see  Appeal  and 
Error,  Courts. 

Effect   of,   on   running   of   limitations, 
see  Limitation'  of  Actions,  6. 
30  L.R.A.(N.S.) 


Limitation    of    actions    or    suits,    see 

Limitation   of  Actions. 
Parties  to  action,  see  Parties. 
Removal  of,  see  Removal  of  Causes.' 

Premature;  conditions  precedent. 

1.  A  formal  disaffirmance  by  an  in- 
sane person,  or  by  someone  acting  in  his 
behalf,  of  a  void  deed  which  had  been 
executed  by  him  to  one  who  had  knowledge 
of  the  insanity,  and  who  gave  no  sub- 
stantial consideration,  is  not  a  condition 
precedent  to  the  bringing  of  an  action  by 
a  devisee  under  the  prior  valid  will  of  the 
grantor,  to  set  aside  such  deed  as  a  cloud 
on  title,  which  was  alleged  to  have  passed 
under  the  will,  although  there  was  ample 
time  for  such  action  between  the  execution 
of  the  deed  and  the  grantor's  death. 
Bethany  Hospital  Co.  v.  Philippi,  30:  194, 
107  Pac.  630,  82  Kan.  64. 

2.  An  objection  that  an  action  by  a 
devisee  under  a  will  to  set  aside  a  deed  of 
the  testator,  which  was  alleged  to  have 
procured  while  he  was  of  unsound  mind, 
was  premature,  because  brought  before  the 
will  was  probated,  because  immaterial  upon 
the  trial  upon  an  amended  and  supplement- 
al {)etition  filed  after  the  probate  of  the 
will.  Jiethany  Hospital  Co.  v.  Philippi,  30: 
194,  107  Pac.  630,  82  Kan.  64. 

3.  The  right  of  action  against  a  title 
abstracter  under  a  statute  providing  that 
persons  engaged  in  making  of  abstracts 
shall  give  bond  conditioned  for  the  pay- 
ment of  all  damages  that  may  accrue  to 
any  person  by  reason  of  any  incomplete- 
ness, imperfections,  or  error  in  any  ab- 
stract furnished  by  them,  accrues  at  the 
time  the  abstract  is  delivered,  and  not 
when  the  error  is  discovered  and  the  dam- 
ages resulting  therefrom  have  been  paid. 
Walker  v.  Bowman,  30:  642,  111  Pac.  319, 
—  Okla.  — . 

Joinder. 

4.  Claims  for  the  benefit  of  the  widow 
and  next  of  kin  of  one  killed  by  another^s 
wrongful  act,  and  for  the  benefit  of  his 
estate,  may  be  joined  in  one  action  to  hold 
the  one  responsible  for  the  wrong  liable  for 
the  damages.  Tillar  v.  Reynolds,  30:  1043, 
131  S.  W.  969,  —  Ark.  — . 
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ADMINISTRATION. 

Of  decedent's  estate,  see  Executors  and 
Administrators. 

ADMINISTRATORS. 

See  Executors  and  Administrators. 

ADMISSIONS. 

Failure  to  attempt  to  disprove  charges 
in  divorce  suit  as  admission  of 
their  truth,  see  Judgment,  4. 

ADOPTION. 

Of  child,  see  Parent  and  Child. 

ADVGRSE  POSSESSION. 

As  to   limitation   of  action,  see  Limi- 
tation of  Actions. 
Of  water,  see  Waters,  5,  C. 

AFFIDAVITS. 

Amendment  of  affidavit  charging  viola- 
lation    of   order    of    state     corpo- 
ration commission,  see  Appeal  and 
Error,  21. 
An     amendment     to     an     affidavit 
charging  a  railroad  company  with   having 
violated  certain  orders  of  the  state  corpo- 
ration   commission,    so    as    to    make    the 
original  affidavit  charge  the  violation  of  a 
different     order,     must     he     verified.       St. 
Louis  &  S.  F.  R.  Co.  v.  State,  30:  137,  107 
Pac.  929,  —  Okla.  — . 

AGENCY. 

See  Principal  and  Agent. 

ALIENS. 

Right  of  officer  to  retain  naturaliza- 
tion  fees,  see  Officers. 

ALIMONY. 

In  general,  see  Divorce  and  Separation, 
8-5. 

AMBIGUITY. 

In  statute,  see  Statutes,  1,  2. 

AMENDMENT. 

Of  affidavit,  see  Affidavits;  Appeal  and 

Error,  21. 
As  affecting   limitation   of  action,   see 

Limitation  of  Actions,  5. 
Of  pleading,  see  Pleading,  1-3. 

AMUSEMENTS. 

Prohibition  of,  on  Sunday,  see  Sunday, 
1-3. 

ANNUITIES. 

Limitation  period  for  enforcement  of 
lien  for,  on  property  devised,  sec 
Limitation  of  Actions,  3. 

ANNULMENT. 

Of  marriage,  see  Marriage,  2,  3. 

ANSWER. 

See  Pleading,  9-13. 
30  L.R.A.(N.S.) 


APPEAL    AND    ERROR. 

Effect  of  death  pending,  to  abate  pro- 
ceeding, see  Abatement  and  Re- 
vival. 

Sequestering  books  pending  appeal 
from  contempt  order  for  refusing 
to  produce  them,  see  Constitution- 
al Law,  3. 

As  to  bill  of  review,  see  Review. 

Right  to  appeaL 

1.  The  installation  by  a  gas  company 
of  a  single  meter  in  an  apartment  house, 
and  the  connection  of  the  building  with  ita 
mains,  after  the  dismissal  of  a  petition  for 
mandamus  to  compel  it  to  install  a  meter 
in  each  apartment,  is  not  a  termination  of 
the  controversy,  which  will  destroy  the 
jurisdiction  of  the  appellate  court.  State 
ex  rel.  HuUett  v,  Seattle  Lighting  Co.  3l; 
492,  110  Pac.  799,  —  Wash.  -»■. 
Jurisdiction  of  United  States  Supreme 

Court. 

2.  The  nature  and  character  of  the 
rights  of  the  surviving  wife  in  the  com- 
munity property  are  peculiarly  local  ques- 
tions, not  open  to  review  by  the  Federal 
Supreme  Court  when  determining,  on  a 
writ  of  error  to. a  state  court,  whether  the 
imposition  of  an  inheritance  tax  under  the 
state  laws  denies  to  tlie  wife  the  equal  pro- 
tection of  the  laws.  ^[ofTitt  v.  Kelly,  30: 
1 179,  31  Sup.  Ct.  Rep.  79,  218  U.  S.  400,  64 
L.  ed.  1086. 

3.  Whether  or  not  the  rights  of  a  sur- 
viving wife  in  the  community  property  as 
they  existed  when  the  marriage  was  cele- 
brated were  correctly  subjected  to  a  state 
inheritance  tax  law  subsequently  enacted 
cannot  be  reviewed  by  the  Federal  Supreme 
Court  when  determi]iing,  on  writ  of  error 
to  a  state  court,  the  validity  of  such  stat- 
ute under  the  contract  clause  of  the  Fed- 
eral Constitution.  Moffitt  v.  Kelly,  30: 
1x79,  31  Sup.  Ct.  Rep.  79,  218  U.  S.  400,  54 
L.  ed.  1086. 

Transfer   of   cause;    cfTect;    time.  • 

4.  The  pendency  of  an  appeal  from  an 
order  committing  oflicers  of  a  corporation 
for  contempt  in  disobeying  an  order  direct- 
ing them  to  turn  over  the  corporate  books 
to  a  receiver  will  not  prevent  the  nisi  prius 
court  from  sequestering  the  corporate  prop- 
erty. Manning  V.  Mercantile  Securities  C&. 
30:  725,  90  N.  E.  238,  242  111.  684. 

6.  VVIiere  after  the  entry  of  a  judgment 
and  the  denial  of  a  motion  for  new  trial, 
the  successful  party  causes  a  new  judgment 
to  be  entered  its  date  is  that  from  which 
to  reckon  the  time  allowed  for  appeal.  Jemo 
V.  Tourist  Hotel  Co.  30:  926,  104  Pac.  820, 
55  Wash.  595. 
Record   on   appeaL 

6.  Ihe  rule  that  alleged  errors  which 
require  an  examination  of  all  the  facts  can- 
not be  reviewed  unless  the  case-made  avers 
that  it  contains  all  the  evidence  intro- 
duced at  the  trial  is  complied  with  by  a 
statement  in  a  case-made,  preceding  *the 
evidence,  to  the  effect  that  "the  following 
evidence  was   introduced,   same    being    all 
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the  evidence  introduced  by  both  parties  at 
the  trial."  American  Steel  &  W.  Co.  v. 
Coover,  30:  787,  111  Pac.  217,  —  Okla.  — . 

7.  Cross  assignments  of  error  will  not 
be  oonsidered  where  appellees  a^k  an  af- 
firmance of  the  judgment,  which  can  be 
done  without  considering  them.  Baldwin 
V.  Moroney^  30:  761,  91  N.  E.  3,  173  Ind. 
674. 

8.  All  points  relied  upon  for  reversal 
on  appeal  must  be  properly  made  in  the 
brief  or  they  will  be  deemed  waived;  and 
it  is  not  sufficient  to  assert  in  general 
terms  that  a  ruling  of  the  trial  court  is 
wrong,  but  a  fair  eifort  must  be  made  to 
prove  that  it  is  wrong,  or  the  point  will  not 
be  considered  as  having  been  made.  Alli- 
son v.  £ryan,  30:  146,  109  Pac.  934,  — 
Okla.  — . 

Objections     and     exceptions;     raising 
questions   in   lower   court. 

9.  An  objection  that  a  decree  of  adop- 
tion entered  by  n  probate  court  cannot  be 
set  aside  on  the  facts  entitles  one  appeal- 
ing from  a  subsequent  decree  attempting  to 
set  it  aside,  to  raise  the  question  whether 
or  not  petitioner  is  entitled  on  all  the  facts 
to  any  relief,  and  to  raise  objections  not 
specified  as  objections  to  the  decree,  where 
under  such  an  appeal  the  case  is  heard  de 
novo  in  the  appellate  court.  Phillips  v. 
Chase,  30:  159,  89  N.  E.  1049,  203  Mass. 
556. 

10.  The  question  of  ratification  of  a  de- 
cree of  adoption  procured  by  fraud,  or  of 
laches  and  the  statute  of  limitations,  can- 
not be  raised  on  appeal  from  a  subsequent 
decree  of  the  probate  court  setting  aside 
the  former  one,  where  no  objections  to  the 
decree  on  those  grounds  were  filed  on  ap- 
peal, although  upon  such  an  appeal  the  case 
is  heard  de  novo  in  the  appellate  court. 
Phillips  V.  Chase,  30:  159,  89  N.  E.  1049, 
203  Mass.   556. 

Presumptions. 

11.  The  appellate  court  will,  when  the 
record  recites  that  the  parties  came  and 
submitted  the  cause  to  the  court  for  trial, 
without  the  intervention  of  a  jury,  pre- 
sume that  a  jury  trial  was  expressly 
waived.  Indianapolis  Northern  Traction 
Co.  V.  Brennan,  30:  85,  87  N.  E.  215,  — 
Ind.  — . 

"What  reviewable  generally. 

Scope  of  review  on  writ  of  error  from 
Federal  supreme  court  to  state 
court,  see  supra,  2,  3. 

12.  The  appellate  court  will  not,  under 
a  statute  requiring  it  to  weigh  the  evidence 
in  equity  cases,  do  so  where  the  testimony 
is  oral,  and  there  is  a  substantial  conflict 
in  it.  Indianapolis  Northern  Traction*  Co. 
V.  Brennan,  30:  85,  87  N.  E.  215;  —  Ind. — . 
Objections  as  to  which  party  is  es- 
topped. 

13.  One  who  consents  to  a  trial  of  a 
cause  by  the  court  without  a  jury  cannot 
insist  on  appeal  that  it  was,  because  of  that 
fact,  tried  on  a  wrong  theory,  to  his  injury. 
Indianapolis  Northern  Traction  Co.  v. 
Brennan,  30:  85,  87  N.  E.  215,  —  Ind.  — , 
30  L.R.A.(N.S.) 


Discretionary  matters. 

14.  -There  is  no  abuse  of  discretion  in 
refusing  to  permit  the  filing  of  a  bill  to  re- 
view a  decree  settling  the  credits  to  be  al- 
lowed on  a  note  given  to  a  bank  for  money 
loaned  to  settle  with  the  maker's  creditors, 
because  of  newly  discovered  evidence  con- 
sisting of  items  delivered  to  the  bank  for 
credit,  but  not  credited,  where  the  items 
were  known  to  petitioner,  or  by  the  exer- 
cise of  reasonable  diligence  could  have  been 
discovered,  before  the  rendition  of  the  de- 
cree, and  which  were  merely  overlooked  or 
forgotten.  Smith  v.  Rucker,  30:  1030,  129 
SS.  W.  1079,  —  Ark.  — .  (Annotated) 
Questions  not  raised  below. 

15.  A  judgment  cannot  be  affirmed  on 
a  theory  not  presented  in  the  pleading  and 
proofs.  Woodson  v.  Metropolitan  Street 
R.  Co.  30:931*  123  S.  W.  820,  224  Mo. 
685. 

16.  A  garnishee  cannot  plead  the  statute 
of  limitations  to  a  recovery  of  a  claim 
against  him  for  the  first  time  in  the  ap- 
pellate court.  Tiger  v.  Rogers  Cotton 
Cleaner  &  Gin  Co.  30:  694,  130  S.  W.  585, 
—  Ark.  — . 

17.  Relators  cannot  on  appeal  raise  the 
objection  for  the  first  time  that  an  affidavit 
of  defense  in  a  mandamus  proceeding  should 
not  have  been  treated  as  a  pleading,  where 
it  was  in  fact  an  answer  in  all  but  name. 
State  ex  rel.  Hallett  v.  Seattle  Lighting 
Co.  30:  492,  110  Pac.  799,  —  Wash.  — . 

18.  Failure  to  show  that  the  street  on 
which  an  accident  occurred  for  which  ^ 
municipal  corporation  is  sought  tO  be  held 
liable  was  a  public  street  within  its  limits 
is  not  reversible  error,  where  both  parties 
assumed  at  the  trial  that  it  was  so.  Wood- 
son V.  Metropolitan  Street  R.  Co.  30:  931, 
123  S.  W.  820,  224  Mo.  685. 

Review  of  facts. 

19.  Assignments  of  error  which  chal- 
lenge the  sufficiency  of  the  evidence  to  war- 
rant a  conviction  cannot  be  considered  by 
the  Federal  Supreme  Court  on  a  writ  of 
error  to  the  supreme  court  of  the  Philip- 
pine Islands,  to  review  a  judgment  affirm- 
ing such  conviction,  where  it  is  not  con- 
tended that  there  was  no  evidence  of  guilt, 
since  only  errors  of  law  can  be  considered 
upon  a  writ  of  error.  Ling  Sii  Fan  v.  Unit- 
ed States,  30:  1176,  31  Sup.  Ct.  Rep.  21, 
218  U.  S.  302,  54  L.  ed.  1049. 

20.  The  findings  of  the  trial  court  in 
an  action  to  recover  possession  of  a  quanti- 
ty of  grain  which  had  been  sold,  but  not 
actually  delivered,  that  the  title  passed  to 
the  vendee,  will  not  be  disturbed  on  ap- 
peal unless  against  the  clear  weight  of  evi- 
dence, since  the  question  is  one  of  fact,  as 
it  depends  on  the  intent  of  the  parties  to 
the  transaction.  Seldomridge  v.  Farmers' 
&  M.  Bank,  30: 337,  127  N.  W.  871,  — 
Neb.  — . 

Grounds   for   reversal. 

21.  It  is  reversible  error  for  a  state  cor- 
poration commission  which  has  directed  the 
amendment  of  an  original  affidavit  charging 
a  violation,  of  one  of  its  orders,  to  proceed 
with  the  trial   over  the   objection  of  the 
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defendant,  upon  the  theory  that  the  affida- 
vit has  been  amended  so  as  to  charge  a 
\iolation  of  a  different  order,  wliere  such 
#*.mendment  has  never  been  made  nor  veri- 
fiod.  St.  Louis  &  S.  F.  R.  Co.  v.  State, 
30:  137,  107  Pac.  929,  —  Okla.  — . 

22.  Erroneous  rulings  on  the  pleadings 
will  not  require  reversal  where,  on  the 
merits,  judgment  was  entered  for  the  right 
.■oarty.  Jenkins  v.  Hawkeye  Commercial 
Men's  Asso.  30:  1181,  124  N.  W.  199,  — 
x'owa,  — . 

23.  It  is  not  reversible  error  to  permit 
a  witness  in  an  action  by  a  servant  to  hold 
his  master  liable  for  personal  injuries,  who 
testifies  as  to  measurements  taken  immedi- 
ately after  the  accident,  to  state  that  he 
was  a  member  of  a  committee  whose  duty 
M  was  to  investigate  the  circumstances  of 
accidents,  and  that  he  took  the  measure- 
ments in  making  such  examination.  Duffey 
V.  Consolidated  Block  Coal  Co.  30:  1067,  124 
N.  W.  609,  —  Iowa,  —. 

24.  One  who  is  shown  to  be  guilty  of  as- 
vaulting  an  officer  in  the  discharge  of  his 
duty,  upon  his  own  evidence,  cannot  secure 
i.  reversal  of  the  conviction  because  improp- 
er evidence  was  admitted  for  the  impeacli- 
ment  of  one  of  his  witnesses.  Dottcrer  v. 
«tate,  30:  846,  88  N.  E.  689,  172  Tnd.  357. 

25.  The  admission  of  immaterial  evidence 
will  not  require  a  reversal  if  it  is  nonpreju- 
dicial. Duffey  V.  Consolidated  Block  Coal 
Co.  30:  1067,  124  N.  W.  609,  —  Iowa.  -—. 

26.  It  is  not  reversible  error  to  refuse  to 
permit  questions  to  be  put  to  a  witness  on 
recross-examination,  where  no  excuse  is 
given  why  they  were  not  asked  upon  the 
cross-examination,  where  the  witness  has 
been  finished  with  once  and  recalled,  and 
the  party  offering  him  has  finished  with 
him.  Duffey  v.  Consolidated  Block  Ccal  Co. 
30:  1067,  124  N.  W.  609,  —  Iowa,  — . 

27.  Refusal  to  strike  out  a  part  of  the 
evidence  of  a  certain  witness  as  not  the 
best  evidence  is  harmless  error  where,  had 
it  been  stricken  out,  other  evidence  suffi- 
cient to  justify  the  judgment  would  have 
remained.  McGregor  v.  Harm,  30:  649,  125 
N.  W.  885,  —  N.  D.  — . 

28.  It  is  not  prejudicial  error  to  refuse 
an  instruction  which  is  not  within  the  is- 
sues presented  by  the  pleadings.  Darda- 
nelle  Pontoon  Bridge  &  Turnp.  Co.  v. 
Croom,  30:  360,  129  S.  W.  280,  —  Ark.  — . 

29.  A  statement  by  the  state's  attorney 
when  summing  up  a  crimiujil  case  to  the 
jury,  to  the  effect  that  to  the  knowledge 
of  the  presiding  judge  one  of  the  number 
had  been  fixed,  based  not  upon  facts  in 
evidence,  but  upon  the  judge's  statement  to 
him  that  he  had  seen  the  juror  and  a  rela- 
tive of  the  accused  in  conversation  under 
suspicious  circumstances,  an  objection  to 
which  the  judge  overrules,  is  reversible 
error.  Turpin  v.  Commonwealth,  30:  794, 
130  S.  W.  1086,  —  Ky.  — .         (Annotated) 

30.  Permitting  the  jury  in  a  homicide 
case  to  take  a  dying  declaration  which  had 
been  reduced  to  writing  and  introduced  in 
evidence,  to  their  room,  under  the  erro- 
neous belief  that  it  was  within  the  terms 
30  L.R.A.(N.S.) 


of  a  statute  providing  what  papers  shall 
be  allowed  to  be  so  taken,  is  reversible 
error.  Territory  v.  Eagle,  30:  391,  110  Pac, 
862,  —  N.  M.  — . 

31.  Under  the  principle  of  de  minimia 
non  curat  lex  refusal  to  direct  a  verdict  for 
39  cents,  although  eri*oneous,  does  not  con- 
stitute ground  for  reversal,  where  no  ques- 
tion of  costs  is  involved.  McGregor  v. 
FTarm,  30:  649,  125  N.  W.  885,  —  N.  D.  ~. 

32.  A  relator  is  not  entitled  to  reversal 
of  a  decree  refusing  a  mandamus,  for  the 
purpose  of  avoiding  costs,  because  it  did  not 
award  that  portion  of  the  relief  demanded 
to  which  he  was  entitled,  where  he  rejected 
respondent's  offer  to  furnish  such  portion. 
State  ex  rel.  Hallett  v.  Seattle  Lighting  Co. 
30:  492,  110  Pac.  799,  —  Wash.  — . 
Effect    of    decision;     subsequent     pro- 

ceedlni^s. 

33.  A  plaintiff  whose  judgment  is  re- 
versed on  appeal  after  consideration  of  the 
law  and  the  facts  is  not  entitled  to  the 
benefit  of  a  statute  permitting  the  institu- 
tion of  a  new  suit  within  a  year  in  case 
of  a  nonsuit  or  a  reversal  of  a  judgment 
in  his  favor,  where  the  appellate  court  is 
authorized  to  award  a  new  trial,  reverse, 
or  affirm,  since  the  reversal  referred  to  in 
the  statute  must  be  held  to  mean  one  in 
which  the  merits  of  the  cause  have  not 
been  adjudicated.  Strottman  v.  St.  Louis, 
L  M.  &  S.  R.  Co.  30:  377,  128  S.  W.  187, 
228  Mo.  154.  (Annotated) 

APPLIANCES. 

Master's  duty  as  to,  see  Master  and 
Servant,  9-13. 

APPLICATION. 

Of  deposit,  see  Banks,  1. 

ARGUMENT. 

Of  counsel,  see  Appeal  and  Error,  20; 
Trial,  2. 

ARREST. 

Release    from,    on    bail,   see    Bail    and 

Recognizance. 
Carrier's  liability  for  assault  by  police 

officer  in  making,  see  Carriers,  3. 
Civil    liability   for   making,    sec    False 

Imprisonment. 

ASSAULT. 

On  passenger,  see  Carriers,  3-7;  Evi- 
dence, 24. 

Wife's  right  of  action  for  assault  on 
her  bv  husband,  see  Husband  and 
Wife,*3. 

Liability  of  master  for  assault  by  serv- 
ant, see  Master  and  Servant,  2,  24. 

Sufficiency  of  defendant's  pleadings  in 
action  for,  see  Pleading,  11. 


ASSESSMENT. 

For    public    improvements. 
Improvements. 


see    Publie 


ASSETS. 

Of  bankrupt,  see  Bankruptcy. 
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ASSIGNMENT. 

Assumpsit  by  assignee  of  a  portion  of 
claim  against  second  assignee  who 
has  collected  full  amount,  see  As- 
sumpsit, 2. 

Liability  of  assignee  of  stock  on  unpaid 
subscriptions,  see  Ciorporations,  6. 

Of  mortgage,  see  Mortgage. 

1.  That  one  contracted  for  himself, 
"his  heirs  and  assigns,"  does  not  render 
assignable  a  contract  which,  without  the 
words  ''his  heirs  and  assigns,"  would  not 
have  been ,  assignable.  Schlesinger  v.  For- 
est Products  C&.  (N.  J.  Err.  &  App.)  30: 
347,  76  Atl.  1024,  —  N.  J.  — . 

2.  A  contract  for  the  sale  of  staves  to 
be  manufactured  is  not  assignable  by  the 
vendor,  where  the  purchaser  relied  upon 
personal  performance  of  the  contract  by 
the  vendor,  so  as  to  compel  the  purchaser 
to  accept  performance  from  one  to  whom 
the  contract  had  been  assigned.  Schlesinger 
v.  Forest  Products  Co.  (N.  J.  Err.  &  App.) 
30:  347,  76  Atl.  1024,  78  N.  J.  L.  637. 

3.  Where  claims  for  tort  may  be  as- 
signed, a  railroad  company  against  which 
a  claim  exists  for  a  personal  injury  cannot, 
by  settlement  with  the  person  injured,  avoid 
liability  to  his  wife  for  the  amount  due 
her  under  an  agreement  between  them  in  a 
divorce  proceeding  that  she  shall  have  a 
portion  of  the  recovery  as  alimony,  which 
nas  been  confirmed  by  a  decree  which  made 
the  allowance  a  lien  on  the  fund  to  be 
recovered,  after  it  had  notice  thereof.  Kith- 
cart  V.  Kithcart,  30:  1062,  124  N.  W.  306, 

—  Iowa,  — . 

ASSIGNMENT    FOR    CREDITORS. 

As  to  bankruptcy  matters,  see  Bank- 
ruptcy. 

ASSOCIATIONS. 

Jurisdiction  over,  see  Courts. 
Religious   societies,   see   Religious   So- 
cieties. 

ASSUMPSIT. 

1.  An  action  will  lie  to  recover  a  sum 
certain  whenever  one  has  the  money  of 
another  which  he,  in  equity  and  good  con- 
science, has  no  right  to  retain.  Brooks  v. 
Hinton   State   Bank,   30:  807,   110  Pac.   46, 

—  Okla.  — . 

2.  The  assignee  of  a  portion  of  a  claim 
against  a  county  for  public  work  may  re- 
cover as  for  money  had  and  received  the 
amount  of  such  assisrnment  from  a  second 
assignee,  who  has  collected  the  full  amount 
from  the  county,  where  it  appears  that  the 
first  assignment  was  pinned  to  the  claim 
when  the  second  assignment  was  made,  and 
was  so  attached  when  the  claim  was  filed 
with  the  county  clerk  by  the  second  as- 
signee, but  before  payment  had  become  de- 
tached and  lost.  Brooks  v.  Hinton  State 
Bank,  30:  807,  110  Pac.  46,  —  Okla.  — . 

(Annotated) 

ASSTTMPTION    OF    RISK. 

By   servant,  see   Master   and   Servant, 
14-16. 
30  L.R.A.(N.S.) 


ATTACHMENT. 

Of  property  of  individual  partner  where 
other  member  has  been  adjudged  a 
bankrupt,  see  Bankruptcy,  3. 

As  to  garnishment,  see  Garnishment. 

Sufficiency  of  publication  notice  in,  see 
Writ  and  Process,  1. 

1.  An  attachment  is  properly  dismissed 
when  the  only  levy  thereof  is  by  the  service 
of  a  summons  of  garnishment  which  is  void. 
Cowart  V.  W.  E.  Caldwell  Co.  30:  720,  68 
S.  E.  500,  134  Ga.  544. 

2.  Although  an  attachment  may  be  dis- 
missed because  of  its  invalidity,  plaintiff  is 
entitled  to  proceed  for  a  verdict  and  general 
judgment  on  his  declaration,  if  the  defend- 
ant has  appeared  and  made  defense,  under 
Code  provisions  providing  that,  where  de- 
fendant has  appeared  and  made  defense, 
judgment  against  him  shall  bind  all  his 
property,  and  have  the  same  force  and 
effect  as  if  there  had  been  personal  service, 
and  that,  where  notice  in  writing  was  given 
to  defendant  of  the  pendency  of  attachment 
proceedings,  the  declaration  shall  not  be 
dismissed  because  the  attachment  may  have 
been  dismissed  or  discontinued,  but  the 
plaintiff  shall  be  entitled  to  judgment  on 
the  declaration  filed,  as  in  other  cases  at 
common  law,  upon  the  merits  of  the  case. 
Cowart  V.  W.  E.  Caldwell  Co.  30:  720,  68 
S.  E.  500,  134  Ga.  644. 

ATTORNEYS. 

Argument  of,  see  Appeal  and  Error, 
29;  Trial,  2. 

Contempt  in  failing  to  pay  attorneys' 
fees,  see  Contempt,  5. 

Advice  of  attorney  as  defense  in  action 
for  false  imprisonment,  see  False 
Imprisonment. 

Liability  for  counsel  fees  under  guar- 
anty insurance  policy,  see  Insur- 
ance, 12. 

Recovery  of  attorneys'  fees  in  action 
on  replevin  bond,  see  Replevin. 

AUTOMOBIIiES. 

Criminal  liability  for  death  resulting 
from  negligence,  see  Homicide. 

Evidence  in  prosecution  of  chauffeur  for 
homicide,  see  Evidence,  19. 

1.  One  attempting  to  crank  an  automo- 
bile in  close  proximity  to  horses,  without 
paying  any  attention  to  whether  or  not 
they  are  frightened  by  the  resulting  noise, 
and  continuing  to  turn  the  crank  until  the 
machine  starts  notwithstanding  the  horses 
manifest  fright,  as  the  result  of  which  they 
run  away,  is  responsible  for  the  resulting 
injury  to  them.  Tudor  v.  Bo  wen,  30:  804, 
67  S.  E.  1015,  152  N.  C.  441. 

2.  It  is  necrlipfence  per  se  to  attempt  to 
crank  a  defective  automobile  which  makes 
a  terrible  noise  when  starting,  in  close 
proximity  to  horses,  without  giving  their 
driver  notice  to  remove  them  to  a  safe 
place.  Tudor  t.  Bowen,  30:  804,  67  S.  E. 
1015,  152  N.  C.  441. 

BAGGAGE. 

Of  passenger,  see  Carriers,  16. 
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BAIL   AND    RECOGNIZANCE— BANKRUPTCY. 


BAIL   AND   RX:G0GNIZANGE. 

The  arrest  on  a  criminal  charge  oF 
one  who  had  been  arrested  in  the  same 
state  on  another  charge  and  released  on 
bail,  intermediate  the  date  of  the  bond  and 
the  time  when,  by  the  terms  thereof,  he 
was  obligated  to  appear  in  court,  and  his 
detention  until  after  such  time,  releases  the 
sureties  on  the  bond,  since  the  state  for 
whose  protection  the  bond  was  given,  itself 
rendered  performance  of  the  conditions  by 
the  prisoner  impossible.  State  v.  Funk, 
30:  aix,  127  N.  W.  722,  —  N.  D.  — . 

(Annotated) 

BALLOTS. 

Construction  of  statute  as  to  preserv- 
ing, see  Statutes,  &-8. 

BANKRUPTCY. 

Estoppel  to  claim  property  as  against 
trustee  in  bankruptcy,  see  Estop- 
pel, 3. 

Enforcement  against  trustee  of  mort- 

fage  of  bankrupt's  exemptions,  see 
Jxemptions. 
Garnishment  of  funds  in  hands  of  trus- 
tee, see  Garnishment,  1. 

Assets:   avoiding  transfers. 

1.  The  proviso  in  §  70  of  the  bankrupt- 
cy act,  that  when  a  bankrupt  shall  have  an 
insurance  policy  with  a  cash  surrender 
value  payable  to  himself  or  his  estate,  he 
may,  under  certain  circumstances,  pay  such 
value  to  the  trustee  and  retain  the  policy, 
does  not  interfere  with  the  operation  of  the 
provision  in  the  section  that  the  trustee 
shall  be  vested  by  operation  of  law  with 
any  property  which  tne  bankrupt  could  by 
any  means  have  transferred,  and  therefore 
a  policy  the  beneficiary  in  which  may  be 
changed  by  the  bankrupt  at  pleasure  will 
pass  to  the  trustee.  Re  Orear,  30:  990,  178 
Fed.  632,  102  C.  C.  A.  78.  (Annotated) 

2.  Unpaid  subscriptions  to  the  stock  of 
a  corporation  constitute  assets  in  the  hands 
of  its  trustee  in  bankruptcy,  even  though 
the  stock  has  been  transferred  from  the 
possession  of  the  original  subscribers.  Per- 
kins V.  Cowles,  30:  283,  108  Pac.  711,  157 
Cal.  625. 

3.  The  property  of  a  partnership  'which 
has  not  been  adjudicated  a  bankrupt  does 
not  pass  to  the  trustee  of  the  estate  of  an 
individual  member  who  has  been  adjudged 
a  bankrupt,  so  as  to  defeat  an  attachment 
lien  of  a  firm  creditor,  levied  en  firm  assets 
within  four  months  prior  to  the  adjudica- 
tion of  the  individual  as  a  bankrupt,  under 
§  67  of  the  Federal  bankruptcy  act  of  1898, 
which  provides  that  all  attachments  ob- 
tained against  a  person  who  is  insolvent, 
at  any  time  within  four  months  prior  to 
the  filing  of  a  petition  in  bankruptcy 
against  him,  shall  be  deemed  void  in  case 
he  is  adjudped  a  bankrupt,  and  the  property 
nffected  shall  pass  to  the  trustee  unaffected 
by  the  attachment.  Americnn  Steel  &  W. 
Co.  V.  Coover,  30:  787,  111  Pac.  217,  —  Okla. 
— .  (Annotated) 

4.  Acceptance  by  one  who  has  transmit- 
ted a  mortgage  to  an  insolvent  banker  for 
30  L.R.A.(N.S.) 


collection,  of  a  dieed  ^o  real  estate  and  notes 
of  strangers  in  satisfaction  of  the  proceeds 
of  the  mortgage,  which  the  banker  trans- 
mitted with  instructions  to  accept  the  same 
upon  hearing  that  the  bank  had  closed  its 
doors,  amounts  to  treating  the  transaction 
as  an  indebtedness,  and  terminates  the  trust 
relation,  where  the  banker  dissipates  the 
proceeds  of  the  collection  and  closes  the 
bank  without  funds  into  which  the  proceeds 
can  be  traced;  and  the  owner  of  the  mort- 
gage is  therefore  not  entitled  to  a  prefer- 
ence over  other  creditors,  but  may  be  re- 
quired to  surrender  his  security  to  the  bank- 
er's trustee  in  bankruptcy,  who  is  appointed 
within  four  months  thereafter.  Atherton 
V.  Green,  30:  1053,  179  Fed.  806,  103  C.  C. 
A.  298.  (Annotated) 

5.  The  conveyance  by  a  bankrupt  to  his 
wife  of  real  estate  which  he  had  purchased 
with  her  funds,  but  held  in  his  own  name, 
cannot  be  interfered  with  by  the  bankruptcy 
trustee,  in  the  absence  of  anything  to  estop 
her  from  claiming  the  benefit  of  the  trust. 
Blake  v.  Meadows^  30:  x,  123  S.  W.  868,  225 
Mo.  1. 

Rights   in  assets;   title  and  rights   of 
trustee. 

6.  Where,  nnder  the  local  law,  it  is  not 
against  public  policy  to  permit  the  trans- 
fer of  exemptions  from  execution,  and  mort- 
gages may  cover  after-acquired  property, 
a  mortgage  by  one  of  his  exemptions,  to 
apply  wnen  it  is  sought  to  be  enforced,  will 
be  enforced  against  the  claim  of  his  trus- 
tee in  bankruptcy.  Re  National  Grocery 
Co.  30:  98a,  181  Fed.  33,  —  CCA.—. 

7.  A  trustee  in  bankruptcy  takes  title 
to  the  bankrupt's  property  which  has  been 
conveyed  in  fraud  of  creditors,  and  contrary 
to  the  terms  of  the  bankruptcy  act,  sub- 
ject to  outstanding  equities  not  lost  by 
estoppel  or  fraud,  to  which  the  title  was 
subject  in  the  hands  of  the  bankrupt.  Blake 
V.  Meadows,  30:  z,  123  S.  W.  868,  225  Mo.  1. 
Claims  against  estate;  distribiitfoii. 

8.  A  claim  against  the  assets  of  an 
insolvent  corporation,  based  upon  a  fraudu- 
lent sale  by  it  of  its  stock,  cannot,  in  the 
bankruptcy  proceedings  against  it.  be  given 
preference  to  claims  of  other  creditors,  al- 
though they  are  ofiicers  of  the  corporation 
and  parties  to  the  fraud,  and  become  par- 
ties to  the  proceeding,  where  no  issues  are 
made  presenting  the  question  of  priority  to 
the  court.  Davis  v.  Louisville  Trust  Co. 
30:  loii,  181  Fed.  10,  —  C  C  A.  — . 

9.  In  determining  the  validity  of  liens 
on  the  property  of  a  bankrupt  as  against 
the  claims  of  the  trustee,  the  latter  has, 
under  the  bankruptcy  act,  the  rights  of 
creditors  of  the  bankrupt,  and  is  not  lim- 
ited to  those  of  the  bankrupt  himself. 
Fourth  Street  Nat.  Bank  v.  Taylor,  30:  552, 
172  Fed.  177,  96  C  C  A.  620. 
Discharge;   effect. 

Binding  efl'ect  of  judgment  refusing  dis- 
charge   in   bankruptcy,    see   Judg- 
ment, 3. 
10.  A  false  representation  by  one  mem- 
ber  of   a   partnership   for   the   purpose    of 
securing  credit,  of  which  the  copartner  Is 
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ignorant,  will  not  prevent  the  latter  from 
securing  a  discharge  upon  his  individual 
petition  therefor,  under  the  statute  requir- 
ing the  granting  of  the  discharge  unless 
applicant  obtained  property  on  credit  from 
any  person  upon  a  materially  false  state- 
ment made  for  that  purpose,  although  it 
may  prevent  the  discharge  from  operating 
as  a  release  from  liability  for  the  credit  so 
falsely  obtained,  under  the  section  of  the 
statute  providing  that  the  discharge  shall 
release  tne  bankrupt  from  all  debts  except 
such  as  are  liabilities  for  obtaining  prop- 
erty by  false  representations.  Frank  v. 
Michigan  Paper  Ck>.  30:  623,  179  Fed.  776, 
103  C.  C.  A.  268.  (Annotated) 

11.  The  liability  of  an  employer  upon 
an  accepted  order  of  his  employee,  to  pay 
a  certain  sum  p^r  week  out  of  the  latter's 
wages  until  a  certain  debt  is  satisfied,  is 
extinguished  by  the  discharge  of  the  em- 
ployee in  bankruptcy.  Levi  v.  Loevenhart 
&  Co.  30:  375,  127  S.  W.  748,  138  Ky.  133. 

(Annotated) 

BANKS. 

Discrimination  against  stockholders  of, 
in  taxation  of  capital  stock,  see 
Taxes,  1. 

Deducting  real  estate  in  taxing  capital 
stock,  see  Taxes,  3,  4. 

Application  of  deposit. 

Damages  for  refusal  to  return  special 
deposit,  see  Damages,  11. 

1.  A  bank  which  accepts  a  deposit  of 
money  needed  by  the  depositor  for  a  special 
purpose,  under  the  agreement  that  it  will 
pay  the  amount  when  needed  for  that  pur- 
pose, cannot  apply  it  upon  the  depositor's 
general  indebtedness  to  it.  Smith  v.  San- 
bom  State  Bank,  30:  517,  126  N.  W.  779, 
—  Iowa,  — .  (Annotated) 
Payment  of  cliccks. 

Presentment  of  negotiable  paper,  see 
Bills  and  Notes,  2,  3. 

2.  Payment  of  a  check  wholly  written 
by  hand,  and  signed  "V.  P.  by  S.  P.,"  the 
"V.  P.  by"  having  been  written  by  a  hand 
other  than  the  "S.  P.,"  will  not  authorize 
charging  tlie  amount  thereof  against  a  de- 
posit account  as  to  which  it  had  been  agreed 
that  checks  drawn  thereon  should  be  hon- 
ored only  when  signed  either  "V.  P.  per 
S.  P.,'*  written  wholly  by  S.  P.,  or  when 
drawn  upon  a  certain  printed  form  and 
signed  by  S.  P.,  although  the  signature  upon 
the  clieck  paid  waa  that  of  S.  P.,  where 
checks  similar  in  form  to  that  paid  had 
never  been  issued  by  S.  P.  and  in  fact  he 
had  written  his  signature  upon  a  blank 
piece  of  paper  for  another  purpose,  and 
the  balance  of  the  check  had  afterward  been 
written  in  by  another,  without  authority, 
and  with  intent  to  defraud,  and  the  bank 
had  ample  time  to  inquire  as  to  the  valid- 
ity of  the  check  before  honoring  it.  Poliz- 
zotto  V.  People's  Bank,.  30:  206,  51  So.  843, 
125  La.  770.  (Annotated) 

3.  The  drawee  bank  of  a  check  upon 
which  at  the  time  it  was  drawn  was 
stamped  in  the  lower  left-hand  corner,  and 
30  ;..R.A.(N.S.)  79 


immediately  following  the  direction  to  the 
drawee  bank,  the  words,  "Payable  through 
(a  named  bank  in  another  city)  at  cur- 
rent rate,"  need  not  pay  the  check  when 
not  presented  through  the  named  bank,  but 
directly  by  a  third  bank.  Farmers'  Bank 
V.  Johnson,  King,  &  Co.  30:  697,  68  S.  £. 
85,  134  Ga.  486.  (Annotated) 

BAB. 

Of  jud^ent,  see  Judgment,  2-^. 
Of   limitation,   see  Limitation   of  Ac- 
tions. 

BASTARDY. 

Abatement  of  bastardy  proceeding,  see 
Abatement  and  RevivaL 

B£N£VOLENT   SOCIETIES. 

Insurance  by,  see  Insurance. 

BID. 

For  public  contract^  see  Ck>ntract84 
16-20. 

Bllili    OF   REVIEW. 

See  Review, 

BILLS. 

See  Statutes. 

BILLS   AND  NOTES. 

Conflict  of  laws  as  to  limitation  of 
actions  on,  see  Conflict  of  Laws, 
3,4. 

Loss  of  collateral  by  treating  note  se- 
cured as  itself  collateral  for  new 
note  for  same  debt,  see  Pledge  and 
Collateral  Security,  3. 

Negotiability. 

1.  A  note  which,  on  its  face,  is  sub- 
ject to  the  terms  of  a  contract  between 
maker  and  payee,  is  not  negotiable.  Klots 
Throwing  Co.  v.  Manufacturers'  Commercial 
Co.  30:  40,  179  Fed.  813,  103  C.  C.  A.  305. 

(Annotated) 
Presentment ;    protest. 

2.  Causing  a  check  to  be  protested  and 
notice  to  be  given  to  the  drawer  and  in- 
dorsers  without  proper  presentation  for 
payment,  according  to  its  terms,  renders 
the  holder  liable  to  the  drawer  for  the  re- 
sulting damages.  Farmers'  Bank  v.  John- 
son, King,  &  Co.  30:  697,  68  S.  E.  85,  134 
Ga.  486. 

3.  The  indorsement  on  a  check  made 
payable  through  a  named  bank,  when  pre- 
sented directly  by  a  third  bank,  and  not 
through  the  named  bank,  of  a  statement 
that  it  would  be  paid  when  presented 
through  the  bank  through  which  it  was 
made  payable,  does  not  authorize  the  pre- 
senting bank  to  have  the  check  protested. 
Farmers'  Bank  v.  Johnson,  King,  &  Co. 
30:  697,  68  S.  E.  85,  134  Ga.  486. 

BILLS  OF  EXOBEANGE. 

See  Bills  and  Notes. 


BLOOD    POISONING. 

As  accident  within  meaning  of  accident 
insurance  policy,  see  Insurance,  11. 
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BONDS— CARRIERS. 


BONDS. 

Prematurity  of  action  on,  see  Action 

or  Suit,  3. 
Bail  bonds,  see  Bail  and  Recognizance. 
Jurisdiction  of  equity  of  suits  on,  see 

Equity,  1. 
Wbo  may   maintain  action  on   official 

bond,  see  Parties,  4. 
Replevin  bond,  see  Replevin. 

1.  Failure  of  the  principal  to  sign  bis 
official  bond  does  not  render  it  void  in  favor 
of  the  surety,  where  the  statute .  provides 
that  no  irregularity  shall  render  such  bond 
void,  if  it  is  delivered  as  the  official  bond 
of  the  officer  and  serves  as  such,  and  it  is 
ioint  and  several  in  form.  Adams  v.  Wil- 
liams, 30:  855,  62  So.  866,  —  Miss.  — . 

2.  The  official  bond  of  the  treasurer  of 
a  levee  board  which  has  the  conditions  pro- 
scribed by  law  is  not  rendered  void  by  the 
insertion  of  an  additional  condition  reliev- 
ing the  surety  from  liability  for  loss  of 
money  deposited  in  the  bank,  such  condi- 
tion being  merely  surplusage  and  void. 
Adams  v.  Williams,  30:  855,  62  So.  805,  — 
Miss.  — . 

3.  The  bond  of  a  custodian  of  public 
money  is  liable  to  account  for  the  interest 
which  he  receives  upon  it,  where  the  stat- 
ute makes  him  liable  to  safe-keep,  account 
for,  and  pay  over  all  money  that  may  come 
into  his  custody  in  his  official  capacity,  and 
all  other  money  for  which  he  is  properly 
accountable  as  such  officer,  although  the 
statute  makes  it  unlawful  for  him  to  use 
such  money  for  his  own  benefit.  Adams  v. 
Williams,  30:  855,  52  So.  865,  —  Miss.  — . 

(Annotated) 

BOOKS. 

Contempt  in  refusing  to  turn  over  cor- 
porate books  to  receiver,  see  Ap- 
peal  and  Error,  4. 

Right  to  inspect  books  of  corporation, 
see  Corporations,  4. 

Compelling  production  of,  see  Dis- 
covery and   Inspection. 

BOUNDARIES. 

Admissibility  of  evidence  as  to,  see 
Evidence,   16. 

BRIDGES. 

Opinion  evidence  as  to  safety  of,  see 
Evidence,  14. 

1.  A  railing  on  a  bridge,  made  of  light, 
unbraced  pine  posts,  bolted  at  the  bottom, 
may  be  found  to  be  insufficient  to  meet  the 
requirements  which  the  law  imposes  upon 
the  owner  to  render  the  bridge  safe  for 
teams  which  may  be  upon  it.  Dardanelle 
Pontoon  Bridge  &  Turnp.  Co.  v.  Croom, 
30:  360,  129  S.  W.  280,  —  Ark.  — . 

2.  The  proprietor  of  a  toll  bridge  is 
liable  for  the  loss  of  a  team  which  falls 
from  the  bridge  and  is  killed  because  of 
the  failure  of  such  proprietor  to  use  rea- 
sonable and  ordinary  care  to  see  that  the 
guard  rail  was  sufficient  to  withstand  such 
pressure  as  might  be  imposed  upon  it  by 
teams  likely  to  be  upon  the  bridge.  Dar- 
30  L.R.A.(N.S.) 


danelle   Pontoon   Bridge  &   Tump.   Co.   ▼. 
Croom,  30;  360,  129  S.  W.  280,  —  Ark.  —. 

(Annotated) 
BRIEFS. 

On  appeal,  see  Appeal  and  Error,  8. 

BUILDING   CONTRACT. 

See  Contracts,  11. 

BUILDINGS. 

Contract  for  heating  and  ventilating 
system  in  public  building,  see  Con- 
tracts,  16,  17. 

Fixtures  in,  see  Fixtures. 

Lien  on,  see  Mechanics'  Liens. 

Right  of  taxpayer  to  restrain  illegal 
contract  as  to  public  buildings, 
see  Parties,  7. 

BURDEN   OP   PROOF. 

In  general,  see  Evidence,  4-^. 

BY-LAWS. 

Of  corporation,  see  Corporations,  4. 

CANCELATION  OF  INSTRU3fENTS. 

Right  to  jury  trial  in  action  for,  see 

Jury,  1. 
Duplicity  of  petition  in  action  for,  see 

Pleading,  5. 

CARRIERS. 

Making  violation  of  rules  as  to  street 
car  transfers  a  crime,  see  Constitu- 
tional Law,  1. 

Damages  in  action  against,  see  Dam- 
ages,  2,   6,  7. 

Control  of  interstate  commerce  com- 
mission over,  see  Interstate  Com- 
merce. 

Injury  to  employee,  see  Master  and 
Servant. 

Running  of  trains  on  Sunday,  see  Sun- 
day, 4. 
.  As   to   telegraph  companies,   see  Tele- 
l^raphs. 

Negligence  as  question  for  jury,  see 
Trial,  0. 

Who  are  passengers. 

1.  An  immigrant  required  to  accom- 
pany his  stock  and  household  goods  for  the 
purpose  of  caring  for  them  is  not  entitled 
to  the  rights  of  a  passenger,  where,  after 
his  car  reaches  destination,  and  his  stock 
has  been  unloaded,  he  attempts  to  use  the 
car  for  sleeping  purposes,  until  his  goods 
can  be  removed  from  it,  where  the  goods 
can  be  fully  protected  in  the  cstr,  and  there 
are  hotel  accommodations  near  by.  Chi- 
cago, R.  I.  &  P.  R.  Co.  V.  Thurlow,  30:  571, 
178  Fed.  894,  102  C.  C.  A.  128. 

(Annotated) 

2.  The  relation  of  a  passenger  to  a 
railroad  company  ceases  when  he  has 
alighted  from  the'  train  upon  the  platform 
at  his  destination,  and  proceeded  far 
enough  towards  the  exit  from  the  company's 
property  to  be  out  of  danger  from  the  move- 
ment of  the  train,  and  necessity  for  further 
relation  with  the  servants  of  the  company 
has  ceased.  Berryman  v.  Pennsylvania  R. 
Co.  30:  1049,  77  Atl.  1011,  228  Pa.  621. 


CARRIERS. 


1251 


Assault. 

Evidence  in  mitigation  of  damages  for, 

see  Evidence,  24. 
Sufficiency   of   defendant's   pleading  in 

action  for,  see  Pleading,  11. 

3.  A  railroad  company  is  not  liable  for 
the  act  of  its  police  officer  in  wilfully  and 
maliciously  inflicting  injury  upon  one  whom 
he  is  attempting  to  arrest  for  a  justifiable 
cause,  while  he  is  in  the  act  of  leaving  the 
company's  train.  Berryman  v.  Pennsyl- 
vania R.  Co.  30:  Z049,  77  Atl.  1011,  228  Pa. 
621. 

4.  A  railroad  company  is  not  liable  for 
the  unprovoked  shooting,  without  justifica^ 
tion,  of  a  passenger  while  in  the  act  of 
leaving  the  train  and  station,  by  a  police- 
man in  its  employ  and  on  duty  at  the  sta- 
tion. Berryman  v.  Pennsylvania  R.  Co. 
30:  X049,  77  Atl.  1011,  228  Pa.  621. 

5.  Offensive  language  addressed  by  a 
passenger,  whom  the  carrier  is  bouna  to 
protect,  to  its  conductor,  is  no  justifica- 
tion for  an  assault  on  him  by  the  conduc- 
tor which  will  absolve  the  carrier  from  lia- 
bility for  the  consequences  of  the  assault. 
Jackson  v.  Old  Colony  Street  R.  Co. 
30:  1046,  92  N.  E.  725,  206  Mass.  477. 

6.  A  carrier  is  not  liable  for  an  assault 
on  a  former  passenger  after  he  has  left  the 
car,  by  its  conductor,  for  what  had  tran- 
spired on  the  car,  or  for  insults  offered  after 
the  passenger  had  left  it.  Jackson  v.  Old 
Colony  Street  R.  Co.  30:  1046,  92  N.  E.  725, 
206  Mass.  477. 

7.  An  assault  by  the  conductor  upon  a 
passenger  who  is  leaving  the  car  at  his 
command  without  resistance  is  unjustifi- 
able, and  will  render  the  carrier  liable  for 
the  consequences  of  it.  Jackson  ▼.  Old 
Colony  Street  R.  Co.  30:  1046,  92  N.  E.  725, 
206  Mass.  477. 

Duty  to  stop  train  for  passenger. 

Damages  for  failure  to  stop  train,  see 

Damages,  6. 
Demurrer  to   complaint  in   action   for 

failing  to  stop  train,  see  Pleading, 

1^17. 

8.  A  railroad  company  is  bound  to 
stop  its  passenger  trains  in  response  to 
proper  signals  at  a  flag  station  at  which  it 
IS  in  the  habit  of  stopping  trains  of  that 
character.  Southern  R.  Co.  v.  Wallis, 
30:401,  66  S.  E.  370,  133  Ga.  563. 

9.  In  the  absence  of  a  statute  pro- 
hibiting a  carrier  from  running  a  passenger 
train  on  Sunday,  or  prohibiting  it  from 
entering  into  contracts  of  carriage  on  that 
day,  a  railroad  company  cannot  excuse  its 
failure  to  stop  its  passenger  trains  in  re- 
sponse to  proper  signals  at  a  flag  station 
at  which  it  is  in  the  habit  of  stopping 
trains  of  the  kind  signaled,  on  the  ground 
that  it  is  under  no  duty  to  stop  its  pas- 
senger trains  on  Sunday  at  any  particular 
station  to  receive  passengers,  nor  to  enter 
into  a  contract  of  carriage  on  Sunday. 
Southern*  R.  Co.  v.  Wallis,  30:  401,  66  S.  E. 
370,  133  Ga.  553.  (Annotated) 
Contribntory   negligence   of   passenger. 

As  question  for  Jury,  see  Trial,  10. 
10.  No    recovery    can    be    had    for    the 
.W  L.R.A.(N.S.) 


death  of  one  thrown  by  a  jerk  from  the  top 
of  a  car,  on  which  he  was  riding  in  pref- 
erence to  riding  with  the  crowd  within, 
in  the  absence  of  anything  to  show  that  the 
jerk  was  so  violent  as  to  show  want  of 
proper  care  in  the  operation  of  the  train. 
Patterson  v.  Louisville  &  N.  R.  Co.  30:  425, 
128  S.  W.  1068,  138  Ky.  648. 

(Annotated) 

11.  That  one  injured  by  attempting  to 
alight  from  a  street  car  moving  at  the  rate 
of  6  miles  an  hour  was  a  foreigner,  re- 
cently arrived  in  this  country,  and  that  he 
did  not  understand  English,  and  was  in- 
experienced in  street  car  travel,  but  had 
seen  other  passengers  leave  moving  ears, 
does  not  relieve  him  from  the  charge  of 
contributory  negligence  in  making  the  at- 
tempt. Fosnes  v.  Duluth  Street  R.  Co. 
30:  270,  122  N.  W.  1054,  140  Wis.  455. 

(Annotated) 
Ejection  of  passenger. 

Damages  for,  see  Damages,  7. 

12.  A  railroad  company  is  responsible 
for  the  tort  of  its  brakeman  in  throwing 
from  a  moving  passenger  train,  to  his  in- 
jury, a  minor  who  was  really,  although 
not  apparently,  a  trespasser  thereon,  ir- 
respective of  any  authority  to  the  servant, 
either  express  or  implied,  to  determine  the 
question  whether  or  not  the  injured  person 
was  a  trespasser,  or  to  expel  or  not  to 
expel  him.  Penas  v.  Chicago,  M.  &  St.  P. 
R.   Co.   30:  627,   127   N.   W.   926,  —  Minn. 

13.  A  carrier,  by  issuing  and  honoring 
for  the  going  passenger  a  round-trip  ticket 
without  requiring  the  purchaser  to  sign  it, 
as  required  by  a  provision  printed  on  the 
face  thereof,  waives  such  requirement  so 
as  to  render  wronerful  the  ejection  of  the 
passenger  from  the  company's  train  for 
refusal  to  pay  his  return  fare,  after  refusal 
of  the  company's  servant  to  accept  the  un- 
used portion  of  the  tendered  unsigned 
ticket.  Chicago,  R.  I.  &  P.  R.  Co.  v.  New- 
burn,  30:  432,  110  Pac.  1065,  —  Okla.  — . 

(Annotated) 

14.  A  passengeer  who  accepts  from  a 
carrier's  agent  a  ticket  for  interstate  pas- 
sage at  a  through  rate  which,  under  the 
rules  of  the  Commission,  does  not  allow 
stop-over  privileges,  cannot  hold  the  carrier 
liable  in  damages  for  his  expulsion  from 
the  train  in  case  he  attempts  to  exercise 
such  privileges,  although  the  marks  neces- 
sary to  show  the  limited  character  of  the 
ticket  are  not  placed  upon  it.  Melody  v. 
Great  Northern  R.  Co.  30:  568,  127  N.  W. 
543,  —  S.  D.  — . 

Baggage. 

What    constitutes    baggage,    see    infra, 

15. 
Exemplary   damages    for   exclusion    of 

personal  baggage,  see  Damages,  2. 

15.  A  passenger  .  cannot  be  said  as 
matter  of  law  not  to  be  entitled  to  carry 
upon  a  street  car,  as  personal  baggage,  a 
small  piece  of  ice  wrapped  so  as  not  to 
drip.  Mcintosh  v.  Augusta  &  A.  R.  Co. 
30:  889,  69  S.  E.  159,  —  S.  C.  — . 

(Annotated) 
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CASE— COMMERCE. 


Carriers  of  freight. 

Regulation  of  interstate  business  of, 
see  Commerce. 

Rule  of  state  corporation  commission 
as  to  demurrage  charges,  see 
Corporation   Commission. 

Damages  for  failure  to  transport,  see 
Damages,  12. 

Right  of  consignee  to  maintain  action 
for  delay  where  title  retained  by 
consignor,  see  Parties,  5. 

16.  The  carrier  has  notice  of  the  likeli- 
hood of  special  injury  in  case  it  fails  to 
perform  its  contract  upon  receiving  for 
transportation  by  express  an  engine  shaft 
to  be  delivered  to  a  furniture  manufactur- 
ing company.  Harper  Furniture  Co.  v. 
Southern  Express  Co.  30: 483,  62  S.  E. 
146,  148  N.  C.  87. 

17.  A  carrier  will  be  liable  for  compen- 
satory damages  in  case  it  stops  the  opera- 
tion of  a  factory  through  neglect  promptly 
to  transport  repairs  needed  by  it,  where  it 
has  notice  that  special  injury  will  result 
from  its  neglect.  Harper  Furniture  Co  v. 
Southern  Express  Co.  30:  483,  62  S.  E.  145, 
148  N.  C.  87. 

CASE. 

Right  of  action  by  person  in  posses- 
sion for  injury  to  property,  see 
Parties,  3. 

OASB   MADE. 

On  appeal,  see  Appeal  and  Error,  6. 

CAUSE. 

Of  loss,  death,  or  injury,  see  Insurance, 

11. 
Question  for  jury  as  to,  see  Trial,  3. 

CHANCERT. 

See  Equity. 

CHARGE. 

On  realty,  see  Wills,  10. 

CHATTEIi  MORTGAGE. 

Of  exemptions,  see  Bankruptcy,  6; 
Contracts,  8;   Exemptions. 

The  mortgage  of  the  statutory  ex- 
emptions from  execution  to  which  a  mer- 
chant is  entitled  out  of  his  stock  in  trade 
is  sufficiently  specific  to  be  upheld  where 
by  statute  he  is  entitled  to  claim  as 
exempt  merchandise  to  a  specified  value 
out  of  the  stock.  Re  National  Grocery 
Co.  30:  98a,  181   Fed.  33,  —  C.  C.  A.  — . 

CHATTEIiS. 

Mortgage  on,  see  Chattel  Mortgage. 

CHECKS. 

As  to  duties  and  liabilities  of  bank 
with   respect  to,   see  Banks. 

Protest  of,  for  nonpayment,  see  Bills 
and  Notes,  2,  3. 

Negotiability  of    bills    or    notes,    see 
Bills  and  Notes. 
30  L.R.A.(N.S.) 


CHILDREN. 

In  general,  see  Infants. 

CHOICE. 

Of  remedies,  see  Election  of  Remedies. 

CHURCHES. 

See   Religious   Societies. 

CITIES. 

See  Municipal  Corporations. 

CLAIMS. 

Against  bankrupt's  estate,  see  Bank- 
ruptcy,  8,  9. 

Against  decedent's  estate,  see  Execu- 
tors and  Administrators. 

CLOUD   ON  TITLE. 

Who  may  sue  to  set  aside  deed  aa, 
see  Parties,   1. 

CODICIL. 

See  Wills,  4. 

COIN. 

Prohibiting  exportation  of  Philippine 
coin,  see  Constitutional  Law,  7. 

COLLATERAL  SECURITY. 

See  Pledge  and  Collateral  Security. 

COMBINATIONS. 

As  to  illegal  combinations,  see  Mo- 
nopoly and  Combinations. 

COMMERCE. 

As  to  powers  of  interstate  commerce 
commission,  see  Interstate  Com- 
merce Commission. 

1.  Storage  of  an  interstate  shipment 
of  freight  after  its  arrival  at  the  point  of 
destination,  while  awaiting  payment  of 
charges  and  delivery  to  the  consignee,  is 
a  part  of  the  interstate  transaction,  and 
freight,  while  so  stored,  is  not  subject  to 
the  rules  of  the  state  railroad  commission. 
St.  Louis  &  S.  F.  R.  Co.  v.  State,  30:  137 
107  Pac.  920,  —  Okla.  — . 

2.  A  rule  of  a  state  corporation  com- 
mission requiring  railroad  companies  to 
store  less  than  car-load  shipments  of  freight 
which  are  destined  to  consignees  living 
at  interior  points  6  miles  or  more  from  the 
railroad  station,  free  of  charge,  for  ten 
days,  is,  as  applied  to  interstate  shipments^ 
invalid  in  that  it  interferes  with  and  im- 
poses upon  interstate  commerce  an  un- 
reasonable burden.  St.  Louis  &  S.  F.  R. 
Co.  V.  State,  30:  137,  107  Pac.  »29,  — 
Okla.  — .  (Annotated) 

3.  A  rule  of  a  state  corporation  com- 
mission requiring  railroad  companies  to 
store  less  than  car-load  shipments  of  freight 
which  are  destined  to  consignees  living 
at  interior  points  5  miles  or  more  from  the 
railroad  station,  free  of  charge,  for  ten 
days,  is.  as  applied  to  interstate  shipments, 
in  conflict  with  and  superseded  by  the 
Hepburn  act,  requiring  the  filing  by  trans- 
portation   companies    with    the    Interstate 
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Commerce  Commission  of  schedules  of  rates 
for  transportation  or  any  services  connected 
therewith,  and  empowering  the  Interstate 
Commission  to  decide  what  regulations  in 
respect  to  transportation  are  reasonable, 
ana  to  require  conformance  therewith.  St. 
Louis  &  S,  F.  R.  Co.  v.  State,  30:  137, 
107  Pac.  929,  ~  Okla.  —. 

COMMERCIAL  AGENCY. 

Admissibility  in  evidence  of  report  by 
agent   of,   see    Evidence,    11. 

Evidence  as  to  methods  of  business  of 
see   Evidence,   25. 

False  representations  to,  see  Fraud 
and    Deceit. 

COMMISSIONERS. 

Necessity    of    permit    from  highway 

commissioners    to     make  use    of 

boulevard,  see  Highways,  1. 

COMMON    CARRIERS. 

See  Carriers. 

COMPENSATION. 

Of  employees,  see  Master  and  Servant, 
3,4. 

COMPLAINT. 

'    In   pleading,  see  Pleading,  &~8. 

compromise:  and  settlement. 

Liability  under  policy  indemnifying 
against  liability  for  personal  in- 
juries, for  expenses  incurred  in 
compromise  of  action,  see  Insur- 
ance, 12. 

conclusiveness. 

Of  judgment,  see  Judgment,  2-5. 

CONDITION. 

Precedent  to  suit,  see  Action  or  Suit, 
1. 

Relating  to  real  property,  see  Cove- 
nants and  Conditions. 

To  right  of  married  woman  to  rescind 
conveyance,   see   Ejectment. 

In  telegram,  see  Telegraphs,  7. 

In  devise  or  beouest  as  to  contest  of 
will,  see  Wills,  2,  3. 

CONFLICT    OF   LAWS. 
As  to  ninrrlasre. 

See  ajpo  Marriage,  1. 

1.  The  validity  of  an  attempted  mar- 
riage between  citizens  of  one  of  the  United 
States  must  be  determined  by  its  laws, 
where  it  takes  place  in  Germany,  whose 
law  provides  that  the  contraction  of  a 
marriage,  even  if  only  one  of  the  parties 
is  a  German,  is  determined,  in  respect  of 
each  of  the  parties,  by  the  laws  of  the 
country  of  which  he  or  she  is  subject; 
and  that  the  same  rule  applies  to  an  alien 
who  contracts  a  marriage  within  the  Em- 
pire, althoufrh  the  statute  also  provides 
that  the  form  of  a  marriage  concluded 
within  the  Empire  is  determined  exclu- 
sively by  the  German  law,  since  the  latter 
provision  must  be  held  to  applv  to  the 
30  L.R.A.(N.S.) 


celebration  of  the  marriage  in  Germany  be- 
tween German  subjects.  Re  Lando,  30: 
940,  127  N.  W.  1125,  —  Minn.  — . 

2.  The  laws  of  Germany  in  force  at 
the  time  of  the  solemnization  in  that 
country  of  a  marriage  between  American 
citizens  sojourning  therein  will  govern  the 
courts  of  Minnesota  in  determining  the 
validity  of  the  marriage,  since  the  validity 
of  a  marriage  must  iS  determined  by  the 
law  of  the  place  where  the  ceremony  is 
performed.  Re  Lando,  30:  940^  127  N.  W. 
1125,  —  Minn.  -% 

Statute  of  limitations. 

3.  The  statute  of  limitations  of  the 
state  where-  the  maker  of  a  note  resides 
when  it  falls  due  does  not  govern  an  action 
brought  upon  it  in  the  s&te  where  it  is 
in  fact  payable,  where  the  statute  of  that 
state,  although  prohibiting  actions  in  its 
courts  upon  causes  of  action  which  are 
fully  barred  by  the  laws  of  the  country 
where  defendant  had  previously  resided, 
states  that  the  provisions  shall  not  apply 
to  causes  of  action  arising  within  the 
state.  Moran  v.  Moran,  30:  898,  123  N.  W. 
202,  —  Iowa,  — . 

4.  Where,  in  response  to  notification 
by  a  person  resident  in  one  state,  that  he 
will  lend  money  to  one  residing  in  another 
state,  upon  receipt  of  a  note  for  the 
amount,  the  latter  forwards  the  note,  and 
the  former  upon  receiving  it  sends  the 
money,  the  contract  is  made  in  the  state 
where  the  lender  resides,  and  a  suit  upon 
it  is  governed  by  its  statute  of  limitations, 
and  not  by  that  of  the  state  where  the 
maker  resides.  Moran  v.  Moran,  30:  898, 
123  N.  W.  202,  —  Iowa,  — . 

5.  A  debtor  who,  after  contracting  in 
the  state  of  his  residence,  where  his  cred- 
itor continues  to  reside,  takes  up  his 
residence  in  another  state,  may,  when  suit 
is  brought  there  on  the  contract,  set  up 
its  statute  of  limitations,  although  the 
action  is  not  barred  by  the  statute  of  the 
state  where  the  contract  was  made.  Sta- 
ples V.  Waite,  30:  895,  76  Atl.  353,  30  R. 
I.  516. 

CONSENT. 

To  adoption  of  child,  see  Parent  and 
Child,    3,  4. 

CONSOLIDATION. 

Of  religious  societies,  see  Courts,  2, 
3;    Religious    Societies,    1,  2,  4,  5. 

CONSTITUTIONAL  LAW. 

Cruel  and  unusual  punishment,  see 
Criminal  Law,  2. 

As  to  title  of  statute,  see  Statutes,  3, 4. 

As  to  privilege  of  witness,  see  Wit- 
nesses, 2,  3. 

Delegation  of  power. 

1.  A  stntiite  making  it  a  crime  fraudu- 
lently or  wilfully  to  violate  the  rules  made 
by  street  car  companies  with  respect  to  the 
issuance  and  use  of  their  transfers  is  not 
unconstitutional  as  a  delegation  to  such 
companies  of  the  right  to  create  or  suspend 
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the  law.     Whaley  v.  State,  30:  499,  52  So. 
941,  —  Ala.  — .  (Annotated) 

Bqiial  protection  and  privileges. 

As  to  equality  and  uniformity  of  tax- 
ation, see  Taxes,  1. 

2.  No  unconstitutional  discrimination 
against  retail  druggists  is  made  by  a  stat- 
ute requiring  them,  when  selling  poisons 
without  a  physician's  prescription,  to  sat- 
isfy themselves  that  they  are  to  be  used 
for  a  legitimate  purpose,  although  the  same 
requirement  is  not  imposed  upon  whole- 
salers. Katzman  v.  Com.  30:  519,  130  S. 
W.  990,  —  Ky.  — . 

Due  process;  right  to  life,  liberty,  and 
property. 

3.  Securing,  by  writ  of  sequestration, 
the  books  and  property  of  a  corporation 
pending  an  appeal  by  its  officers  from  an 
order  adjudging  them  in  contempt  for  re- 
fusing to  turn  them  over  tg  a  receiver,  does 
not  deprive  the  officers  of  any  of  their  con- 
stitutional property  rights.*  Manning  v. 
Mercantile  Securities  Co.  30:  725,  90  N.  E. 
238,  242  111.  584. 

4.  The  assessment  of  an  area  tax  upon 
property  does  not  deprive  the  owner  of  his 
propertjr  without  due  process  of  law,  if  he 
has  a  right  to  be  heard,  either  before  the 
assessing  body  or  in  the  courts.  Bowes  v. 
Aberdeen,  30:  709,  109  Pac.  369,  58  Wash. 
535. 

5.  A  druggist  is  not  deprived  of  his 
liberty  or  property  without  due  process  of 
law  by  a  statute  requiring  him,  when  sell- 
ing poisons  at  retail,  without  a  physician's 
prescription,  to  satisfy  himself  that  they 
are  to  be  used  for  a  *  legitimate  purpose. 
Katzman  v.  Com.  30:  519,  130  S.  W.  990, 
—  Ky.  — .  (Annotated) 

6.  Freedom  of  contract  is  not  uncon- 
stitutionally interfered  with  by  the  prohi- 
bition of  the  use  of  trading  stamps.  Dis- 
trict of  Columbia  v.  Kraft,  30:  957,  35  App. 
D.  C.   253.  (Annotated) 

7.  The  owner  of  Philippine  silver  coin 
is  not  deprived  of  his  property  therein  with- 
out due  process  of  law,  contrary  to  the  act 
of  July  1,  1902,  by  the  prohibition  against 
the  exportation  of  such  coin  from  the  Phil- 
ippine Islands,  under  penalty  of  forfeiture 
and  fine  or  imprisonment,  which  is  made  by 
Philippine  law  No.  1411,  enacted  by  the 
Philippine  Commission  in  the  exercise  of 
the  power  under  the  act  of  Congress  of 
March  2,  1903  (32  Stat,  at  L.  952,  chap.  980. 
U.  S.  Comp.  Stat.  Supp.  1909,  p.  893),  §  6, 
to  adopt  such  measures  as  are  deemed  prop- 
er, not  inconsistent  with  the  organic  act, 
to  maintain  the  parity  between  gold  and 
silver  pesos,  but  such  statute  is  within  the 
limits  of  the  police  power.  Ling  Su  Fan  v. 
United  States,  30:  1176,  31  Sup.  CJt.  Rep.  21, 
218  U.  S.  302,  54  L.  ed.  1049.  * 

8.  Judicial  proceedings  are  not  neces- 
sary to  the  revocation  of  a  license  to  prac- 
tise medicine,  in  order  to  avoid  conflict  with 
the  constitutional  provision  against  depriv- 
ing one  of  property  without  due  process  of 
law.  State  Medical  Board  v.  McCrary,  30: 
783,  130  S.  W.  544,  —  Ark.  — . 
30  L.K.A.(N.S.) 


0.  A  statute  making  a  drainage  assess- 
ment take  priority  over  existing  mortgages, 
without  notice  to  the  mortgagees  out  of  pos- 
session, does  not  deprive  them  of  their  prop- 
erty without  due  process  of  law.  Baldwin 
V.  Moroney,  30:  761,  91  N.  E.  3,  173  Ind. 
574.  (Annotated) 

10.  A  provision  that  upon  conviction 
for  violation  of  a  statute  providing  that  all 
rooms  except  drug  stores  where  intoxicat- 
ing liquors  are  sold  shall  be  kept  closed 
on  Sunday,  the  license  shall  be  revoked  and 
the  rooms  and  premises  not  used  for  the 
sale,  storage,  or  manufacture  of  intoxicat- 
ing liquors  for  one  year  from  the  date  of 
conviction,  does  not  deprive  a  licensed 
liquor  dealer  so  convicted  of  his  property 
without  due  process  of  law.  State  v. 
Woodward,  30:  1004,  69  S.  E.  385,  —  W. 
Va.  — .  (Annotated) 

Police  power. 

Sufficiency  of  title  of  statute  confer- 
ring right  to  exercise  police  power, 
see  Statutes,  4. 

11.  The  police  power  extends  to  filling, 
against  the  protest  of  their  owners,  and 
assessing  the  expense  upon  the  property 
benefited,  lots  located  in  or  near  the  busi- 
ness portion  of  a  city,  which  are  covered  by 
fiood  tide,  and  because  of  inability  to  drain 
them  are  a  menace  to  the  public  health  and 
a  hindrance  to  the  growth  of  the  city,  where 
the  tract  is  of  considerable  extent,  and  the 
proposed  improvement  will  allow  proper 
drainage  and  the  construction  of  needed 
streets.  Bowes  v.  Aberdeen,  30:  709,  109 
Pac.  369,  58  Wash.  535.  (Annotated) 

12.  The  business  of  a  trading  stamp 
company  is  not  a  process  of  advertising  the 
merchants  with  whom  contracts  are  made 
which  will  take  it  out  of  the  operation  of 
the  police  power.  District  of  Columbia  v. 
Kraft,  30:  957,  35  App.  D.  C.  253. 

13.  Forbidding  physicians  to  advertise 
special  ability  to  treat  or  cure  chronic  or 
incurable  diseases  is  within  the  police 
power.  State  Medical .  Board  v.  McCDrary, 
30:  783,  130  S.  W.  544,  ~  Ark.  — . 

(Annotated) 
Impairing  obligation  of  contracts. 

14.  The  enactment  of  a  state  statute 
subjecting  to  an  inheritance  tax  the  rights 
of  a  surviving  wife  in  the  community  prop- 
erty does  not  violate  the  contract  clause  of 
the  Federal  Constitution,  even  if  such 
rights,  as  they  existed  when  the  marriage 
was  celebrated,  are  contractual,  so  that  they 
may  not  be  essentially  changed  or  modified 
by  subsequent  legislation  without  impair- 
ing contract  obligations.  Moffitt  v.  Kellv, 
30:  1179,  31  Sup.  Ct.  Rep.  79,  218  U.  S.  400, 
54  L.  ed.  1086. 

15.  The  obligation  of  the  contract  of  a 
mortgagee  is  not  impaired  by  the  passage 
of  a  drainage  law  providing  that  the  assess- 
ment upon  the  property  shall  have  priority 
over  the  mortgage,  without  requiring  notice 
of  the  assessment  to  be  given  the  mort- 
gagee. Baldwin  v.  Moroney,  30:  761,  91  N. 
E.  3,  173  Ind.  574. 
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CONSTRUCTION. 

Of  contract  generally,    see    Contracts, 

4-7. 
Of  lease,  see  Landlord  and  Tenant,  1. 
Of  statute,  see  Statutes,  5-8. 

CONSTRUCTION   CONTRACT. 

Absence  of  provision  as  to  price,  see 

Contracts,  2. 
Interpretation  of,  see  Contracts,  4-7. 

CONTAGIOUS  DISEASE. 

Infecting  building  with,  as  waste,  see 
Waste. 

CONTEMPT. 

Effect  of  pendency  of  appeal  from  order 
committing  for,  see  Appeal  and 
Error,  4. 

Sequestering  books  pending  appeal 
from  contempt  order  for  refusing 
to  produce  them,  see  Constitu- 
tional Law,  3. 

Parties  defendant  in  contempt  proceed- 
ing, see  Parties,  0. 

1.  The  father  of  an  illegitimate,  un- 
married minor  child  which  has  been  legiti- 
mated by  him,  who  neglects,  without  suf- 
ficient cause,  to  observe  a  valid  court  order 
directing  him  to  permit  its  natural  mother 
to  visit  it,  is  punishable  as  for  a  contempt, 
and  it  is  no  defense  that  liis  wife  refused  to 
permit  him  to  obey  the  order,  where,  by  the 
act  of  legitimation,  the  child  was  not  made 
her  heir,  and  it  did  not  enter  her  house  as 
her  child,  since  in  such  case  she  had  no 
legal  right  to  the  custody  or  control  of  it. 
Allison  V.  Bryan,  30:  146,  109  Pac.  934,  — 
Okla.  — . 

2.  That  some  of  the  books  of  a  corpora- 
tion might  tend  to  incriminate  its  officers 
will  not  excuse  them  from  complying  with 
an  order  of  the  court  directing  them  to 
turn  over  to  a  receiver  all  books  and  papers 
belonging  to  the  corporation,  so  far  as  it 
can  be  obeyed  without  incriminating  them. 
Manning  v.  Mercantile  Securities  Co.  30: 
725,  90  N.  E.  238,  242  111.  684. 

3.  The  court  cannot  compel  a  husband 
who  has  no  trade  or  profession  or  employ- 
ment, to  learn  a  trade,  acquire  a  profes- 
sion, or  find  employment,  and,  by  exercise 
thereof,  derive  an  income,  to  comply  with 
the  court's  order  to  pay  alimony  to  nis  wife, 
in  a  suit  for  her  separate  maintenance. 
Messervy  v.  Messervy,  30:  looi,  67  S.  E.  130, 
85  S.  C.  189.  (Annoteted) 

4.  An  appeal  in  a  contempt  proceeding 
is  properly  entitled  the  same  as  in  the 
princinal  proceeding,  where  the  contempt 
proceeding  is  really  but  an  incident  of  the 
original  suit.  Manning  v.  Mercantile  Se- 
curities Co.  30:  725,  90  N.  E.  238,  242  111. 
584. 

5.  A  finding  of  facts  showing  that  ac- 
cused was  guilty  of  contempt  as  matter  of 
law  is  necessary  to  support  a  judgment 
adjudging  one  guilty  of  contempt  for  failure 
to  pay  alimony  and  attorneys'  fees  in  a 
divorce  proceeding.  Hoffman  v.  Hoffman, 
30:  564,  127  N.  W.  478,  —  S.  D.  — . 

(Annotated) 
30  L.R.A.(N.S.) 


CONTEST. 

Of  wills,  see  Wills,  2,  3. 

CONTINGENT  REMAINDER. 

See  Wills,  6. 

CONTRACTORS. 

Contractor  as  laborer  entitled  to  lien, 
see  Mechanics'  Liens,  2,  3. 

CONTRACTS. 

Assignment  of,  see  Assignment,  1,  2. 

Restraint  on  freedom  of,  see  Consti- 
tutional Law,  6. 

Impairing  obligation  of,  see  Constitu-  ^ 
tional  Law,  14,  15. 

Ab  to  covenants,  see  Covenants  and 
Conditions. 

As  to  mortgages,  see  Mortgage. 

Specific  performance  of,  see  Specific 
Performance. 

Contracts  as  to  real  property  general- 
ly, see  Vendor  and  Purchaser. 

Parties. 

1.  The  contract  for  the  sale  of  cattle 
is  between  the  principal  and  the  owner  of 
the  cattle,  where  the  owner,  after  negoti- 
ating for  the  sale  thereof  with  an  agent, 
telegraphed  the  agent's  principal,  asking 
if  the  agent's  draft  for  a  stated  amount  for 
the  cattle  would  be  honored,  and  the  princi- 
pal replied  that  the  draft  would  be  honored 
as  per  terms  stated  in  the  telegram  if  the 
cattle  were  billed  to  him,  so  as  to  prevent 
recovery  from  the  principal  of  a  different 
price  from  that  stated  in  the  telegram  de-' 
livered  to  him,  although  another  price  had 
been  a^eed  upon  by  the  agent,  and  the 
price  quoted  to  the  principal  differed  there- 
from because  of  the  negligence  of  the  tele- 
graph company.  Strong  v.  Western  U. 
Teleg.  Co.  30:  409,  109  Pac.  910,  18  Idaho, 
389. 

Implied   a^eementfl. 

Implied  covenants,  see  Landlord  and 
Tenant,  1. 

Effect  of  filing  claim  against  estate 
as  widow  to  prevent  recovery  for 
services,  see  Election  of  Reme- 
dies, 1. 

2.  In  the  absence  of  a  provision  in  an 
excavation  contract  for  the  price  at  which 
a  certain  class  of  materials  shall  be  moved, 
the  contractor  is  entitled  to  the  reasonable 
value  of  the  work.  Indianapolis  North- 
ern Traction  Co.  v.  Brennan,  30:  85,  87  N. 
E.  215,  —  Ind.  — . 

Statute  of  frauds. 

3.  A  contract  by  a  manufacturer  of 
dishes  to  fill  an  order  for  a  certain  number, 
bearing  the  monogram  of  the  purchaser, 
constitutes  a  contract  for  work  and  labor, 
not  within  the  statute  of  frauds,  where  the 
value  of  the  undecorated  dish  is  a  small 
part  of  the  final  cost,  although  compliance 
with  the  contract  will  result  in  a  sale  of 
the  dishes.  Re  Gies,  30:  318,  125  N.  W.  420, 
160  Mich.  502.  (Annotated) 
Constrnction. 

Construction  of  contract  between  tele- 
phone company  and  municipality, 
see  Telephones,  2,  3. 
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Construction  of  public  contracta,  see 
infra,  H,  15. 

See  also  supra,  2. 

4.  A  provision  in  an  excavation  con- 
tract taking  material  that  cannot  be  plowed 
out  of  the  class  of  ordinary  earth,  for  pur- 
poses of  compensation,  means  that  cannot 
be  plowed  with  ree.sonable  facilities,  and  in- 
cludes such  material  as  hardpan^i^  or  that 
containing  large  and  coarse  boulders  and 
cemented  gravel,  which  frequently  turns  the 
plow  out  of  its  shallow  furrow,  or  fastens 
it  so  firmly  that  unusual  means  are  re- 
quired to  loosen  and  extract  it.  Indian- 
apolis Northern  Traction  Co.  v.  Brennan, 
30:  85,  87  N.  E.  215,  —  Ind.  — . 

6.  That  the  most  feasible  and  available 
method  of  loosening  material  to  be  exca- 
vated under  a  contract  which  takes  materi- 
al that  cannot  be  plowed  out  of  the  class 
of  ordinary  earth,  for  purposes  of  compen- 
sation, is  the  plow,  does  not  require  com- 
pensation at  the  rate  paid  for  ordinary 
earth,  if  it  cannot  be  plowed  in  the  ordi- 
nary manner.  Indianapolis  Northern  Trac- 
tion Co.  v.  Brennan,  30:  85,  87  N.  E.  216, 
—  Ind.  — . 

G.  In  an  excavation  contract  providing 
that  loose  rock,  which  is  not  to  be  removed 
at  the  ordinary  price,  shall  comprise  hard 
shale,  coarse  boulders  in  gravel,  cemented 
gravel,  hardpan,  or  any  other  material 
which  cannot  be  plowed  in  a  specified  man- 
ner, a  provision  that  it  is  to  be  understood 
that  the  plowing  test  shall  apply  to  all  ma- 
terials named  herein  does  not  apply  to  the 
substances  specified,  but  only  to  **any  other 
material"  which  cannot  be  plowed.  Indian- 
apolis Northern  Traction  Co.  v.  Brennan, 
30:  85,  87  N.  E.  216,  —  Ind.  — . 

7.  The  engineer's  estimates,  which,  by 
the  terms  of  a  construction  contract,  are 
to  be  binding  in  case  of  dispute,  are  not 
binding  if  he  misinterprets  or  misconstrues 
the  provisions  of  the  contract.  Indianapolis 
Northern  Traction  Co.  v.  Brennan,  30:  85, 
87  N.  E.  216,  —  Ind.  —. 

Validity;  public  policy. 

Remedies  in  case  of,  see  infra,  10. 

8.  Under  a  statute  permitting  the 
selection  of  statutory  exemptions  to  be  made 
by  the  debtor  or  his  "authorized  agent,"  a 
mortgage  of  such  exemptions,  giving  the 
mortgagee  the  right  to  make  the  selection, 
is  not  against  public  policy.  Re  National 
Grocery  Co.  30:  98a,  181.  Fed.  33,  —  C.  C. 
A.  — .  (Annotated) 

9.  A  contract  to  secure  evidence  of  a 
given  state  of  facts,  which  will  permit  the 
winning  of  a  lawsuit,  is  void  as  against  pub- 
lic policy.  Neece  v.  Joseph,  30:  278,  129 
S.  W.  797,  —  Ark.  — .  (Annotated) 
Remedies;  unlawful  contracts. 

10.  Agents  of  a  foreign  corporation 
which  was  organized  for  legitimate  busi- 
ness purposes,  and  has  fully  complied  with 
the  laws  entitling  it  to  do  business  in  the 
state,  cannot  defeat  an  action  by  it  to 
compel  them  to  pay  over  money  belonging 
to  it,  arising  from  goods  sold  and  collec- 
tions made,  on  the  theory  that  it  is  a  trust 
or  monopoly,  either  at  common  law  or  un- 
30  L.R.A.(N.S.) 


der  a  statute  making  illegal  contracts  in 
restraint  of  trade  or  commerce,  although 
the  statute  denies  to  a  foreign  corporation 
violating  its  provisions,  the  right  to  do 
business  in  the  state.  International  Har- 
vester Co.  V.  Smith,  30:  580,  127  N.  W.  695, 
—  Mich.  — .  (Annotated) 

Performance;  breach. 

Measure  of  compensation  for  breach, 
see  Damages. 

Who  may  maintain  action  for  breach 
of,  see  Parties,  5. 

11.  One  who  contracts  for  the  perform- 
ance of  the  labor  upon  his  property,  to 
be  completed  by  a  certain  day,  and  obligates 
himself  to  furnish  the  necessary  material, 
and  prepare  the  property  for  the  perform- 
ance of  the  work,  is  liable  to  the  contract- 
or for  the  reasonable  worth  and  value  of 
the  work  which  he  performs,  and  for  any 
loss  sustained  by  him  if  he  is  delayed  be- 
yond the  time  specified  in  the  performance 
of  the  work  by  the  default  of  the  owner. 
Indianapolis  Northern  Traction  Co.  v.  Bren- 
nan, 30:  85,  87  N.  E.  215,  —  Ind.  — . 

12.  One  in  whose  favor  foreclosure  of  a 
land  contract  is  decreed^  unless  the  pur- 
chaser pay  him  a  specified  sum  of  money, 
is  guilty  of  breach  of  contract  which  will 
support  an  action  in  case  he  evades  a 
tender  of  th^  money  for  the  purpose  of  pre- 
venting the  purchaser  from  acquiring  the 
property,  which  results  in  damages  to  him 
which  the  parties  might  reasonably  have 
contemplated  as  a  natural  consequence  of 
the  breach.  Loehr  v.  Dickson,  30:  495,  124 
N.  W.  293,  141  Wis.  332. 

Defenses. 

13.  One  who  is  required  by  judgment  to 
deed  property  upon  receiving  a  certain  sum 
in  payment  of  the  amount  due  cannot  es- 
cape liability  for  evading  tender,  to  the 
injury  of  the  other  party,  on  the  theory 
that  tender  might  have  been  made  to  the 
attorney  of  record,  or  the  money  paid  into 
court,  if  there  is  nothing  to  show  that  such 
tender  or  payment  would  have  secured  a 
conveyance.  Loehr  v.  Dickson,  30:  495,  124 
N.  W.  293,  141  Wis.  332. 

Public  contract. 

Right  of  taxpayer  to  restrain  perform- 
ance of  illegal  contract,  see  Par- 
ties, 7. 

14.  An  ambiguous  or  doubtful  contract 
between  a  telephone  company  and  a  mu- 
nicipal corporation  in  which  it  is  to  trans- 
act business,  as  to  the  rights  of  the  public 
under  it,  will  be  construed  in  favor  of  the 
public  rights.  Colorado  Teleph.  Co.  v. 
Fields,  30:  1088,  110  Pac.  571,  —  N.  M.  — . 

15.  'lo  the  construction  of  a  contract  be- 
tween a  telephone  company  and  a  munic- 
ipality in  which  it  is  to  transact  business, 
the  rule  applies  that  where  a  contract  as 
a  whole  discloses  a  given  intention,  if  cer- 
tain words  or  clauses  taken  literally  would 
defeat  the  intention,  it  will  be  construed, 
if  possible,  so  as  to  be  consistent  with  the 
general  intent.  Colorado  Teleph.  Co.  v. 
Fields,  30:  1088,  110  Pac.  671,  —.  N.  M.  — . 

16.  The  letting  of  a  contract  for -the  in- 
stallation of  a  heating  and  ventilating  sya- 
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tern  in  a  proposed  public  school  building, 
as  to  which  complete  plans  and  specifica- 
tions, but  not  including  heating  and  ven- 
tilating, were  on  file,  without  making  or  fil- 
ing any  plans  and  specifications  except  ad- 
vertisements for  bids,  which  stated  that  bids 
accompanied  by  plans  and  specifications  in 
the  form  of  a  proposal  for  a  steam  force 
blast  system  of  heating  and  ventilating,  con- 
trolled by  automatic  heat  regulation,  and 
specifying  the  amount  of  air  each  pupil 
was  to  receive,  and  the  degrees  to  which 
the  different  portions  of  the  building  were 
to  be  heated  in  the  coldest  weather,  would 
be  received,  thereby  leavins  the  bidders  to 
submit  plans  and  specifications  showing  the 
kind  of  power,  radiation  apparatus,  regis- 
ters, appliances,  and  appurtenances  of  all 
kinds,  violates  a  statute  requiring  the 
plans  and  specifications  submitted  S>  the 
bidders  to  be  so  definite  and  detailed  as  to 
enable  the  bidders  to  make  a  definite  bid 
on  a  common  standard,  previously  ascer- 
tained, for  definite  work  to  be  done.  Han- 
nan  V.  Board  of  Education,  30:  214,  107  Pac. 
646,  —  Okla.  — . 

17.  The  plans  and  specifications  for  a 
heating  and  ventilating  system  of  a  school 
building,  adopted  by  a  board  of  education 
previous  to  the  advertisement  for  bids  un- 
der a  statute  providing  that  such  board 
shall  make  no  contract  involving  an  ex- 
penditure of  more  than  $500  for  the  purpose 
of  erecting  any  public  building  or  making 
any  improvement,  except  by  sealed  pro- 
posals and  to  the  lowest  responsible  bidder, 
must  be  so  definite  and  detailed  as  to  dis- 
close the  specific  thing  to  be  undertaken, 
BO  as  to  enable  all  bidders  to  make  a  defi- 
nite bid  on  a  common  standard,  previously 
ascertained,  for  definite  work  to  be  done. 
Hannan  v.  Board  of  Education,  30: 214, 
107  Pac.  646,  —  Okla.  — .  (Annotated) 

18.  A  statutory  requirement  that  con- 
tracts for  public  improvements  shall  be  let 
to  the  lowest  responsible  bidder  involves  a 
consideration  not  only  of  which  bid  was 
the  lowest  in  price,  but  also  the  ascertain- 
ment of  the  ability  of  bidders  to  discharge 
all  the  obligations  assumed  in  accordance 
with  what  is  expected  or  may  be  demanded 
unaer  tiie  terms  of  the  contract.  Hannan 
v.  Board  of  Education,  30:  214,  107  Pac. 
646,  —  Okla.  — . 

19.  A  statutory  requirement  that  con- 
tracts for  the  performance  of  municipal 
work  shall  be  let  to  the  lowest  bidder  docs 
not  give  such  bidder  a  right  of  action 
against  a  municipality  for  his  lost  profits  in 
case  the  contract  is,  contrary  to  the  statute, 
aw^arded  to  a  higher  bidder.  Mollov  v.  New 
Rochelle,  30:  126,  92  N.  E.  94,  198  N.  Y. 
402.  ( Annotated ) 

20.  The  making  of  the  lowest  bid  for  tlie 
performance  of  municipal  work,  in  response 
to  an  advertisement,  does  not  effect  a  con- 
tract with  the  municipality,  a  breach  of 
which  will  give  the  bidder  a  right  of  action, 
although  the  statute  requires  the  contract 
to  be  let  to  the  lowest  bidder,  where  the 
advertisement  reserves  the  right  to  reject 
30  L.R.A.(N.S.) 


any  or  all  bids.     Molloy  v.  New  Rochelle, 
30:  126,  92  N.  E.  94,  198  N.  Y.  402. 

CONVICTS. 

Liability  of  one  employing,  for  acts  of, 
see  Master  and  Servant,  24. 

CORPORATION    COMMISSION. 

Reversible  error  in  proceeding  before, 
see  Appeal  and  Error,  21. 

Powers  as  to  demurrage  charges  on  in- 
terstate  shipment,   see   Commerce. 

Am  to  railroad  commission,  see  Rail- 
road Commission. 

A  rule  of  a  state  corporation  com- 
mission providing  that  ten  days'  free  stor- 
age shall  be  allowed  by  railroad  companies 
on  less  than  car-load  shipments  when  des- 
tined to  consignees  living  at  interior  points 
5  miles  or  more  from  the  railroad  station 
is  within  the  meaning  of  a  constitutional 
provision  giving  the  commission  paramount 
authority  to  prescribe  the  rates,  charges, 
and  classifications  of  transportation  com- 
panies, and  therefore  renders  inoperative  a 
general  act  of  the  legislature,  attempting 
to  regulate  the  same  subject-matter.  St. 
Louis  &  S.  F.  R.  Co.  v.  State,  30:  137,  107 
Pac.  929,  —  Okla.  — . 

CORPORATIONS. 

Contempt  in  refusing  to  turn  over  cor- 
porate books  to  receiver,  see  Ap- 
peal and  Error,  4. 

Unpaid  subscriptions  as  assets  in  bank- 
ruptcy, see  Bankruptcy,  2. 

Claim  against  trustee  in  bankruptcy 
because  of  fraudulent  sale  of  stock, 
see  Bankruptcy,  8. 

Securing  books  of,  -  by  writ  of  seques- 
tration, see  Constitutional  Law,  3. 

As  to  corporation  commission,  see  Cor- 
poration Commission. 

Compelling  production  of  books  of,  see 
.  Discovery   and   Inspection. 

Right  of  purchaser  of  stock  to  rely  on 
reports  to  commercial  agency,  see 
Fraud  and  Deceit,  2. 

Delay  in  rescinding  subscription,  see 
Limitation  of  Actions,  1,  2. 

Discrimination  between  individuals  and 
corporations  in  taxes,  see  Taxes,  1. 

Deducting  real  estate  in  taxing  capi- 
tal stock,  see  Taxes,  3,  4. 

Refusal  of  officer  to  produce  books  of, 
on  ground  that  they  would  incrimi- 
nate him,  see  Witnesses,  2,  3. 

Acts  of  aizrents. 

1.  To  bind  a  corporation  by  the  acts  of 
one  as  its  agent,  either  upon  the  ground 
of  an  w plied  authority  or  of  estoppel,  it 
must  appear  that  the  corporation  is  charge- 
able witn  notice  of  the  acts  relied  upon  to 
establish  such  implied  authority  or  estoppel. 
Schlesinger  v.  Forest  Products  Co.  (N.  J, 
Err.  &  App.)  30:  347,  76  Atl.  1024,  78  N.  J. 
L.  637. 

Officers. 

Imputing  officer's  or  agent's  knowledge 
to   corporation,    see  Notice. 

2.  The  president  of  a  corporation  can- 
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not,  without  authority  of  the  directors, 
purchase  for  it  its  own  stock,  at  a  sale  con- 
ducted for  the  purpose  .of  enforcing  pay- 
ment of  the  unpaid  balance  of  the  subscrip- 
tion. Tiger  v.  Rogers  Cotton  Cleaner  & 
Gin.  Co.  30:  694,  130  S.  W.  585,  —  Ark.  —. 
Rigrhts  and  powers  of  shareholders. 

3.  A  holder  of  corporate  stock  which 
has  no  market  value,  which  he  was  forced 
to  acquire  for  self-protection,  and  which  he 
desires  to  sell,  is  entitled  to  inspect  the 
books  of  the  corporation  for  the  purpose 
of  ascertaining  its  value.  State  ex  rel. 
Brumley  y.  Jessup  &  Moore  Paper  Co. 
30:  290,  77  Atl.  16,  —  Del.  — . 

4.  A  by-law  of  a  corporation  making 
the  right  of  a  stockholder  to  inspect  its 
books  absolutely  dependent  upon  the  discre- 
tion of  its  directors,  and  denying  all  right 
to  make  extracts  from  them,  is  unreason- 
able and  void.  State  ex  rel.  Brumley  v. 
Jessup  &  Moore  Paper  Co.  30:  290,  77  Atl. 
16,  —  Del.  — ,  (Annotated) 
Liability  of  stockholders. 

6.  A  trustee  who  permits  stock  to 
stand  on  the  register  of  the  corporation  in 
his  individual  name,  without  disclosing  the 
fact  of  the  trusteeship,  is  not  entitled  to  the 
benefit  of  a  provision  in  a  statute  creating 
a  stockholders'  liability,  that  no  person 
holding  stock  as  executor,  administrator, 
guardian,  or  trustee  shall  be  personally  sub- 
ject to  any  liability  as  a  stockholder.  Con- 
verse V.  Paret,  30:  1092,  77  Atl.  429,  228  Pa. 
156.  (Annotated) 

6.  One  who  purchases  stock  of  a  cor- 
poration which  is  not  fully  paid,  from  origi- 
nal subscribers,  including  the  president, 
may  be  held  liable  to  creditors  for  the  un- 
paid balance,  although  the  sellers  repre- 
sented that  the  stock  was  fully  paid,  and  he 
had  no  actual  knowledge  to  the  contrary, 
where  by  law  the  transfer  effects  a  sub- 
stitution of  the  transferee  for  the  original 
subscriber  upon  the  subscription  contract. 
Perkins  v.  Cowles,  30:  283,  108  Pac.  711, 
157  Cal.  625.  (Annotated) 
Insolvency;    rights  of  creditors. 

As  to  bankruptcy  matters,  see  Bank- 
ruptcy. 

7.  An  insolvent  corporation  has  no 
power  as  against  the  rights  of  its  creditors 
to  purchase  its  own  stock  at  a  sale  thereof 
for  nonpayment  of  a  balance  due  on  the 
subscription,  and  thereby  relieve  the  sub- 
scriber from  further  liability,  since  un- 
paid subscriptions  are  a  trust  fund  for  the 
benefit  of  creditors,  of  the  benefit  of  which 
it  cannot  deprive  them.  Tiger  v.  Rogers 
Cotton  Cleaner  &  Gin  Co.  30:  694,  130  S.  W. 
685,   —   Ark.   — ,  (Annotated) 

COSTS. 

Right  to  reversal  of  decree  for  purpose 
of  avoiding,  see  Appeal  and  Error, 
32. 

Liability    under    policy    indenmifying 
against   liability   for    injuries   for 
costs  of  suit  brought  by  person  in- 
jured, see  Insurance,  12. 
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Judgment  for,  by  state  court  in  ease 
which  has  been  removed,  see  Re- 
moval of  Causes. 

COUNTERCLAIM. 

See  Set-off  and  Counterclaim.  ' 

COUNTIES. 

Assumpsit  by  assignee  of  portion  of 
claim  against  county  against  sec- 
ond assignee  who  has  collected 
full  amount,  see  Assiunpsit,  2. 

COURTS. 

Jurisdiction  on  appeal,  see  Appeal  and 

Error. 
Presumption    as    to    jurisdiction,    see 

Evidence,  7. 
Mandamus  to,  see  Mandamus,  2. 
As  to  removal  of  causes,  see  Removal 

of  Causes. 

Jurisdiction  over  religious  societies. 

1.  A  civil  court  has  no  jurisdiction  to 
examine  into  the  regularity  and  validity  of 
a  church  tribunal,  and  restrain  its  proceed- 
ings* for  nonconformity  with  its  own  laws, 
in  a  matter  concerning  only  spiritual  or 
ecclesiastical  rights.  Ramsey  v.  Hicks, 
30:  665,  91  N.  E.  344,  —  Ind.  — . 

2.  The  act  of  a  church  judicatory  which 
has  authority  to  amend  its  Confession  of 
Faith  and  constitution  so  as  to  make  them 
conform  to  those  of  another  ecclesiastical 
society,  in  effecting  a  union  with  such  other 
society  rather  than  a  specific  amendment 
of  the  Confession  and  constitution,  is  one 
of  policy  or  expediency  rather  than  of  pow- 
er or  authority,  and  therefore  cannot  be 
questioned  by  the  civil  courts.  Ramsey  v. 
Hicks,  30:  665,  91  N.  E.  344,  —  Ind.  — . 

3.  The  decision  of  a  proper  church 
tribunal  proceeding  in  manifest  good  faith, 
under  color  of  authority,  that  it  has  juris- 
diction to  form  a  union  with  another 
church,  is  binding  on  the  civil  courts,  al- 
though such  authority  is  not  expressly  con- 
ferred by  the  constitution  of  the  church. 
Ramsey  v.  Hicks,  30:  665,  91  N.  E.  344,  — 
Ind.  — . 

4.  The  decision  of  the  General  As- 
sembly of  the  Cumberland  Church,  that  the 
revised  Confession  of  Faith  of  the  Presby- 
terian Church  was  in  substantial  accord 
with  its  own  doctrinal  tenets,  is  binding 
and  conclusive  upon  the  membership  of  the 
church  and  upon  the  civil  courts.  Ramsey 
V.  Hicks,  So:  665,  91  N.  E.  344,  —  Ind.  — . 
State  courts. 

5.  Okla.  Const,  art.  7,  §§  2,  10,  pro- 
viding that  the  supreme  court  nnd  the  dis- 
trict court  shall  have  power  to  issue  writs 
of  quo  warranto,  simply  fixes  the  ancient 
remedies  secured  by  such  writs,  leaving  to 
the  legislature  the  right  to  prescribe  the 
procedure,  and  under  a  statute  providing 
that  the  remedies  theretofore  obtainable  in 
that  form  might  be  had  by  civil  action,  and 
extending  the  remedy  so  as  to  permit  a 
private  person  to  contest  with  another  pri- 
vate person  the  right  or  title  to  a  puolie 
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office,  the  district  court  has  jurisdiction  of 
a  civil  action  in  the  nature  of  quo-  war- 
ranto, to  try  title  to  the  office  of  county 
judge,  as  between  two  contestants  therefor. 
Newhouse  v.  Alexander,  30:  6o3y  110  Pac. 
1121,  —  Okla.  —. 

6.  The  district  court,  being  one  of  gen- 
eral legal  and  equitable  jurisdiction,  may, 
in  the  exercise  of  its  equity  powers,  deter- 
mine the  question  of  tlie  right  of  visita- 
tion of  a  parent  denied  the  custody  of  a 
child.  Allison  v.  Bryan,  30:  146,  100  Pac. 
934,  —  Okla.  — . 

COVENANTS  AND  CONDITIONS. 

In  lease,  see  Landlord  and  Tenant,  1. 

The  legal  existence  of  a  railroad 
right  of  way  ind  of  the  roadbed  and  track 
upon  real  estate  at  the  time  it  is  conveyed 
by  a  deed  in  which  the  grantors  bind 
"themselves  and  their  heirs,  executors,  and 
administrators,  to  warrant  and  forever  de- 
fend the  title  to  said  premises  unto  the  said 
party  of  the  second  part,  its  heirs,  suc- 
cessors, and  assigns,  against  the  said  par- 
ties of  the  first  part  and  their  heirs,  execu- 
tors, and  administrators,  and  against  all 
persons  whomsoever  lawfully  or  equitably 
claiming,  or  to  claim,  the  same,"  does  not 
give  the  grantee  in  the  deed  a  right  of  ac- 
tion for  damages  against  the  grantor,  be- 
cause of  the  existence  of  the  said  right  of 
way,  roadbed^  and  track.  Van  Ness  v. 
Royal  Phosphate  Co.  30:  833,  63  So.  381, 
—  Fla.  — .  (Annotated) 

CRIMINAL    liAW. 

Argument  of  state's  attorney  in  crim- 
inal case,  see  Appeal  and  Error, 
29. 

Making  criminal  violation  of  rules  as 
to  street  car  transfers,  see  Consti- 
tutional Law,  1. 

Opinion  evidence  in  prosecution,  see 
Evidence,  16. 

Evidence  of  dying  declarations,  see 
Evidence,   18. 

Relevancy  and  materiality  of  evidence, 
see  Evidence,  19. 

Civil  liability  for  false  arrest  and  im- 
prisonment, see  False  Imprison- 
ment. 

Direction  of  verdict  in  criminal  case, 
see  Trial,  16. 

See  also  Disturbing  Meeting;  Homi- 
cide; Larceny;  Lottery;  Rape. 

Instigation  or  consent  as  defense. 

1.  One  cannot  escape  punishment  for 
illegal  sale  of  intoxicating  liquor  because 
it  was  made  to  one  employed  by  the  police 
department  to  procure  it,  such  department 
furnishing  the  money  to  pay  for  it.  State 
v.  Smith,  30:  946,  67  S.  E.  508,  162  N.  C. 
798.  (Annotated) 
Sentence  and  imprisonment. 

2.  A  statute  fixing  the  punishment  for 
opening  on  Sunday  any  room  except  a  drug 
store  where  intoxicating  liquors  are  sold  or 
kept  for  sale,  at  a  fine  of  from  $60  to  $250, 
imprisonment  for  six  months,  revocation  of 
the  license,  and  the  closing  of  the  business 
30  L.RJL(NJ3.) 


for  one  year,  does  not  violate  the  constitu- 
tional injunction  against  cruel  or  imusual 
punishment,  or  the  infliction  of  penalties 
disproportionate  to  the  offense.  State  v. 
Woodward,  30:  1004,  69  S.  E.  386,  —  W. 
Va.  —  (Annotated) 

CRIMINATION  OF  SELF. 

As  to  privilege  of  witness  against,  see 
Witnesses,  2,  3. 

CROSS   ERRORS. 

Assignment  of,  see  Appeal  and  Error, 

7. 

CROSS-EXAMINATION. 

Of  witnesses,  see  Witnesses,  L 


CROWN. 

Word  "Crown"  as  valid  trademark, 
Trademarks,  1. 


CRUEL      AND      UNUSUAL     PUNISH- 
MENT. 

See  Criminal  Law,  2. 

CUSTODY. 

Of  children,  see  Infanta. 

DAMAGES. 

Relevancy  of  evidence  as  to,  see  Evi- 
dence, 22,  24. 

In  action  on  replevin  bond,  see  Replevin. 

Right  of  consignee  to  hold  carrier  lia- 
ble for  profits  lost  through  delay 
in  transportation  of  machinery, 
see  Parties,  6. 

Exemplary  or  punitive. 

1.  Exemplary  damages  are  not  recover- 
able against  a  principal  in  an  action  based 
on  the  act  of  an  agent,  where  there  is  a 
total  absence  of  evidence  showing  that  the 
principal  participated  in  the  wrongful  act, 
or  that  he  expressly  or  impliedly  authorized 
or  approved  it,  either  before  or  after  its 
commission.  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Newburn,  30:  432,  110  Pac.  1066,  —  Okla. 

• 

2.  Punitive  damages  may  be  awarded 
against  a  street  car  company  for  refusal  to 
permit  a  passenger  to  take  into  the  car  as 
personal  baggage,  a  small  piece  of  ice 
wrapped  so  as  to  prevent  dripping,  which 
is  needed  by  a  sick  person,  notice  of  which 
has  been  given  to  the  conductor.  Mcintosh 
V.  Augusta  &  A.  R.  Co.  30:  889,  69  S.  E. 
159,  —  S.  C.  — . 

Sales  of  personalty. 

3.  The  measure  of  damages  for  breach 
of  a  contract  to  purchase  a  specifically  des- 
ignated mortgage  within  sixty  days  after 
its  delivery  by  the  mortgagor  to  the  mort- 
gagee is  the  price,  and  not  the  difference 
between  the  price  and  the  market  value  of 
the  mortgage,  since  the  title  passes  when 
tke  contract  is  made.  Henderson  v.  Jen- 
nings, 30:  827,  77  Atl.  453,  228  Pa.  188. 
For   telegrams. 

4.  The  damages  for  which  a  telegraph 
company  from  the  failure  of  a  telegraph 
from    an    insurer,    cancelling   a    policy,    so 
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that  the  property  is  destroyed  before  the 
policy  is  canceled;  is  liable,  are  the  amount 
which  the  insurer  is  compelled  to  pay  for 
the  losS)  and  not  merely  the  difference  be- 
tween the  reasonable  value  of  carrying  the 
risk  for  the  additional  time  and  the  amount 
of  unearned  premium  on  the  policy.  Provi- 
dence-Washington Ins.  Co.  V.  Western  U. 
Teleg.  Co.  30:  1170,  9Z  N.  E.  134,  247  111.  84. 
6.  The  measure  of  damages  for  the  neg- 
ligent altering  of  a  telegram  quoting  a 
price  at  which  stock  will  be  sold,  where  the 
price  as  quoted  was  accepted  and  the  stock 
was  shipped  and  paid  for  in  accordance 
with  the  terms  of  the  telegram  as  received, 
and  the  vendors  acted  prudently  and  with 
due  diligence  after  discovering  the  mistake, 
so  as  to  minimize  the  loss,  is  the  difference 
between  the  market  value  of  the  stock  on 
the  day  the  message  was  received,  and  the 
price  paid  by  the  purchaser.  Strong'  v. 
Western  U.  Teleg.  Co.  30:  409,  109  Pac.  910, 
18  Idaho,  389. 
Failure  In  daty  to  passenger. 

6.  Two  hundred  and  fifty  dollars  is 
not  an  excessive  award  of  damages  to  a 
person  who  was  forced,  because  a  train 
which  he  had  gone  to  a  flag  station  to 
board  wrongfully  refused  to  stop  upon  his 
signal,  to  walk  7  miles  over  a  muddy  road 
on  a  night  when  the  weather  was  cold  and 
bad,  with  the  result  that  he  was  made  sick 
and  confined  to  his  bed  for  some  time,  suf- 
fering severe  pain.  Southern  R.  Co.  v.  Wal- 
lis,  30:  401,  66  S.  E.  370,  133  Ga.  553. 

7.  Loss  of  time,  as  to  the  value  of 
which  there  is  no  evidence,  cannot  be  con- 
sidered in  assessing  damages  for  wrongful 
ejection  of  a  passenger  from  a  train.  Chi- 
cago, R.  I.  &  P.  R.  Co.  V.  Newburn,  30:  433, 
110  Pac.  1065,  —  Okla.  — . 

Personal  Injuries;   death. 

Relevancy  of  evidence  as  to,  see  Evi- 
dence, 22,  24. 

8.  Three  thousand  seven  hundred  dol- 
lars is  not  excessive  to  award  as  damages 
for  the  wrongful  killing  of  a  strong  man 
thirty-one  years  old,  who  is  the  sole  sup- 
port of  his  wife  and  children,  and  who 
Bhortly  before  his  death  was  earning  from 
$50  to  $60  per  month,  most  of  which  he 
contributed  to  their  support,  although  at 
the  time  of  his  death  he  was  serving  a  short 
sentence  for  the  commission  of  a  misde- 
meanor. Tillar  v.  Reynolds,  30:  1043,  131 
S.  W.  969,  —  Ark.  — . 

Injury  to   re«l   property. 

9.  The  building  of  a  railroad  embank- 
ment across  that  portion  of  a  street  which 
has  been  vacated  bv  the  city  is  not  an 
element  to  be  considered  in  assessing  dam- 
ages caused  by  the  vacation  of  the  street, 
to  property  abutting  on  that  portion  of  tlie 
street  not  vacated,  as  the  buildingr  of  the 
railroad  was  no  part  of  the  street  vacation. 
Newark  v.  Hatt  (N.  J.  Err.  &  App.)  30:  637, 
77  Atl.  47,  —  N.  J.  — . 

10.  Iniury  to  the  reputation  of  an  estate 
because  of  its  use  as  a  smallpox  hospital  is 
30  L.R.A.(N.S.) 


not  an  element  of  damages  in  an  action 
against  the  lessee  for  waste.  Delano  v. 
Smith,  30:  474,  92  N.  E.  500,  206  Mass.  365. 

(Annotated) 
Mental  ansrulsh; 

11.  The  liability  of  a  bank  which  refuses 
to  return  a  fund  deposited  with  it  to  defray 
the  expenses  of  the  sick  wife  of  the  de- 
positor, by  which  treatment  is  delayed,  does 
not  include  compensation  for  the  mental 
suffering  of  the  depositor.  Smith  v.  San- 
born State  Bank,  30:  5x7,  126  N.  W.  779, 
—  Iowa,  — . 

Loss   of   profits. 

12.  The  damages  to  be  allowed  for  the 
enforced  idleness  of  a  mill  because  of  a  car- 
rier's neglect  to  transport  machinery  to  it 
will  not  include  lost  profit^  Harper  Fur- 
niture Co.  V.  Southern  Express  Co.  30:  483, 
62  S.  E.  145,  148  N.  C.  87.  (Annotated) 

DANGEROUS  PREMISES. 

Liability  for  injury  on,  see  Negligence. 

DEATH. 

Effect  of,  to  abate  action,  see  Abate- 
ment and  Revival. 

Joinder  of  causes  of  action  for,  see 
Action  or  Suit,  4. 

Measure  of  damages  for,  see  Damages, 
8. 

Effect  of,  on  admissibility  of  evidence, 
see  Evidence,  11. 

Ifaster's  liability  for  death  resulting 
from  servant's  act,  see  Master  and 
Servant,  24. 

Effect  of,  to  vest  property,  see  Wills,  5. 

Right  to  recover  after  death  of  one  for 
whose  benefit  charge  ia  made  on 
property  sums  accruing  during  her 
lifetime,  see  Wills,  10. 

Under  a  statute  creating  a  right  of 
action  for  wrongful  death,  to  be  brought  by 
an  administrator,  for  the  exclusive  benefit 
of  the  widow,  children,  or  heirs  at  law  of 
decedent,  no  action  can  be  maintained  in 
case  he  dies  childless,  leaving  a  widow,  who 
dies  before  action  brought.  Hammond  v. 
Lewiston,  A.  &  W.  Street  R.  Co.  30:  78,  76 
Atl.  672,  106  Me.  209.  (Annotated) 

DEBTOR    AXD    CREDITOR. 

Insolvency  of  debtor,  see  Bankruptcy; 

Corporations,  7. 
Right    of    creditor    to    raise    estoppel 

against    other    person's    right    to 

claim    property    in    possession    of 

debtor,  see  Estoppel,  4. 
Creditors    of    decedent,    see    Executors 

and  Administrators^ 
As    to    exemptions,    see    Exemptions; 

Homestead. 
Conveyances  fraudulent  as  to  creditor, 

see  Fraudulent  Conveyances. 
Lien  of  creditor,  see  Mechanics'  laena. 

DECEIT. 

See  Fraud  and  Deceit. 
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DEEDS. 


DEMURRER. 


Acknowledgment  of,  see  Acknowledg- 
ment. 

Gancelation  of,  see  Cancelation  of  In- 
struments. 

Covenants  in.  generally,  see  Covenants 
and  Conditions. 

Who  ma^  sue  to  set  aside  deed,  see 
Parties,  1. 

Bescission  of  deed  or  contract  as  to 
purchase  of  land,  see  Vendor  and 
I*urchaser,  4-(J. 

Effect  of  deed  to  revoke  will,  see  Wills. 

DEFAULT. 

Judgment  by,  see  J'udgment,  §. 

DEPENDANTS. 

Parties  defendant,  see  Parties,  8,  9. 

DEFENSE. 

First  pleading  of,  on  appeal,  see  Appeal 

and  Error,  16. 
To  liability  for  assault  on  passenger, 

see  Carriers,  6. 
To  action  by  foreign  corporation,  see 

Contracts,  10. 
To  liability  on  contracts  generally,  see 

Contracts,  13. 
To  criminal  prosecution,  see  Criminal 

Law. 
In   suit  for   divorce,  see  Divorce  and 

Separation,  1,  2. 
In  action  for  false  imprisonment,  see 

False   Imprisonment. 
To  injunction,  see  Injunction. 
In  mandamus  case,  see  Mandamus,  4. 
Necessity  of  pleading,  see  Pleading,  11, 

12. 
To  prosecution  for  rape,  see  Rape. 

DELAY. 

By  carrier  in  transportation,  see  Car- 
riers, 16,  17. 

In  completing  building  contract,  see 
Contracts,  11. 

Effect  of  delay  in  rescinding  contract, 
see  Election  of  Remedies,  3. 

In  rejecting  receipt  for  renewal  of  in- 
surance, see  Insurance,  3. 

Of  motion  papers  sent  by  mail,  see 
Judgment,  6. 

Effect  of,  to  bar  action,  see  Limitation 
of  Actions,  1,  2. 

In  transmission  of  telegram,  see  Tele- 
graphs, 3. 

DELEGATION  OF  POWER. 

Constitutionality  of,  see  Constitutional 
Law,  1. 

DELIVERY. 

Of  personalty  sold,  see  Sale,  1,  2. 

DEMAND. 

For  jury  trial,  see  Jury,  2. 

DEMURRAGE. 

Rule  of  state  corporation  commission  as 
to  demurra<2fe  charges,  see  Corpora- 
tion Commission. 
30  L.R.A.(N.S.) 


See  Pleading,  14-19. 

DENIALS. 

In  pleading,  see  Pleading,  10. 

DESCENT  AND  DISTRIBUTION. 

As  to  adoption  of  child,  generally,  see 
Parent  and  Child. 

DETINUE. 

See  Replevin. 

DEVASTAVIT. 

See  Waste. 

DIRECTION  OF  VERDICT. 

Prejudicial   error   in,   see  Appeal   and 

Error,  31. 
In  general,  see  Trial,  15,  16. 

DIRECTORY    PROVISIONS. 

In  statutes,  see  Statutes,  6-8. 

DISCHARGE. 

In    bankruptcy,,   see    Bankruptcy,    10, 

A  JL. 

Of  employee,  see  Master  and  Servant, 
6;  Trial,  6. 

DISCOVERY  AND  INSPECTION. 

Contempt  in  refusing  to  turn  over  cor- 
porate books  to  receiver,  see  Ap- 
peal and  Error,  4. 

Securing  books  by  writ  of  sequestra- 
tion, see  Constitutional  Law,  3. 

Contempt  in  disobeying  order  to  pro- 
duce, see  Contempt,  2. 

Mandamus  to  compel  vacation  of  in- 
valid order  for,  see  Mandamus,  2. 

Refusal  of  witness  to  produce  books 
on  ground  that  they  would  incrimi- 
nate him,  see  Witnesses,  2,  3. 

A  corporation  may  be  compelled  to 
produce  its  books  for  inspection  in  a  suit 
against  it  in  the  courts  of  the  state  where 
it  was  organized,  although  they  are  in  pos- 
session of  its  officers  in  another  state. 
State  ex  rel.  Brumley  v.  Jessup  A  Moore 
Paper  Co.  30:  290,  77  Atl.  16,  —  Del.  — . 

DISCRETION. 

Review  of,  on  appeal,  see  Appeal  and 
Error,  14. 

DISCRIMINATION. 

By  gas  company,  see  Gas,  2. 
In  taxes  generally,  see  Taxes,  1. 

DISMISSAL. 

Of  attachment,  see  Attachment,  2. 
Of  pleading,  see  Pleading,  4. 

DISOBEDIENCE. 

As  contempt,  see  Contempt,  1-3,  5. 

DISSOLUTION. 

Of  attachment,  see  Attachment,  2. 

DISTURBING  MEETING. 

It  is  a  misdemeanor  at  common  law 
wantonly  to  disturb  an  assembly  of  per- 


1262 


DIVORCE    AND   SEPARATION— EJECTION. 


sons  met  together  for  any  lawful  purpose, 
such  as  the  enjoyment  of  a  Christmas  tree, 
and  this  law  is  not  changed  by  a  statute 
providing  for  the  punishment  of  anyone  who 
shall  disturb  a  meeting  for  religious,  edu- 
cational, or  literary  purposes,  or  for  tho 
promotion  of  temperance.  State  ▼.  Wat- 
kins,  30:  829,  130  S.  W.  839,  —  Tenn.  — . 

(Annotated) 

DIVOROE  AND  SEPARATION. 

Judgment  of,  as  evidence,  see  Evidence, 
9. 

Effect  of  divorce  of  parent  to  whom 
child  was  awarded  on  right  to  cus- 
tody, see  Infants,  1,  2. 

Failure  to  attempt  to  disprove  charges 
in  divorce  suit  as  admission  of 
their  truth,  see  Judgment,  4. 

Annulment  of  marriage,  see  Marriage, 
2,  3. 

Defenses. 

1.  The  wife,  when  sued  for  divorce  on 
the  ground  of  wilful  and  continued  deser- 
tion, may,  under  a  statute  providing  that 
in  all  cases  the  party  sued  may  plead  in 
defense  the  conduct  of  the  party  suing, 
and  the  jury  may,  on  examination  of  the 
whole  case,  refuse  a  divorce,  set  up  as  a  de- 
fense thereto,  adulterous  acts  of  the  hus- 
band which  occurred  subsequent  to  other 
adulterous  acts  on  his  part  which  had  been 
condoned  by  her.  Davis  ▼.  Davis,  30:  73,  68 
S.  E.  594,  134  Ga.  804. 

2.  The  wife,  when  sued  for  divorce  on 
the  ground  of  wilful  and  continued  deser- 
tion, cannot  set  up  adulterous  acts  of  the 
husband  as  a  defense  thereto  under  a  stat- 
ute providing  that  in  all  cases  the  party 
sued  may  plead  in  defense  the  conduct  of 
the  party  suing,  and  the  jury  may,  on  ex- 
amination of  the  whole  case,  refuse  a  di- 
vorce, where  such  acts  of  adultery  occurred 
previous  to  the  desertion,  where  condoned 
by  the  wife  with  full  knowledge  thereof, 
and  were  not  revived  by  the  conduct  of  the 
husband  after  being  so  condoned.  Davis  y. 
Davis,  30:  73,  68  S.  £.  694,  134  Ga.  804. 
Alimony. 

Alimony  as  lien  on  claim  for  tort  which 
has  been  assigned,  see  Assignment, 
3. 

Contempt  in  failing  to  pay  alimony,  see 
Contempt,  3,  6. 

3.  Alimony  may  be  decreed  to  a  wife 
against  whom  a  divorce  is  granted  for  wil- 
ful and  continued  desertion  under  a  stat- 
ute providing  that  in  all  suits  for  divorce 
the  jury  may  provide  permanent  alimony 
for  the  wife,  when  neither  the  husband  nor 
the  wife  have  any  property,  and  the  evi- 
dence tends  to  show  bad  conduct  upon  the 
part  of  the  husband,  who  is  able-bodied  and 
earning  about  $18  per  week,  that  the  wife 
had  always  helped  support  the  family  by 
sewing,  that  her  eyesight  is  failing,  and 
that  her  health  has  become  so  poor  that 
she  is  not  able  to  support  herself  with- 
out assistance.  Davis  v.  Davis,  30:  73,  68 
&  E.  594,  134  Ga.  804.  (Annotated) 

4.  The  jury  is  not  prevented  from 
granting  alimony  to  a  wife  against  whom 
SO  L.R.A.(N.S.) 


a  divorce  is  granted  under  a  statute  pro- 
viding that  in  all  suits  for  divorce  the  jury 
may  provide  permanent  alimony  for  the 
wife,  by  a  statutory  provision  that,  if  the 
jury  find  in  favor  of  the  wife,  they  shall 
also,  in  providing  permanent  alimony  for 
her,  specify  what  amount  the  minor  chil- 
dren snould  be  entitled  to  for  their  support, 
and  that  they  may  do  that  if,  from  any 
legal  cause,  the  wife  may  not  be  entitled  to 
permanent  alimony,  and  the  children  axe 
not  in  the  same  category,  since  such  pro- 
vision does  not  mean  that  in  no  event  can 
alimony  be  awarded  unless  the  wife  shall 
obtain  a  divorce.  Davis  v.  Davis,  30:  73^ 
68  S.  £.  694,  134  Ga.  804. 

6.  A  decree  in  chancery  granting  a  di- 
vorce may  establish  a  lien  in  favor  of  tho 
wife  upon  a  fund  due  the  husband  by  a 
third  person  for  an  injury  negligently  in- 
flicted upon  him.  Kithcart  v.  Kitheart, 
30:  io6a,  124  N.  W.  306,  —  Iowa,  — . 

(Annotated) 

DOGUMENTART  EVIDENCE. 

See  Evidence,  ^11. 

DOMICIIi. 

Effect  of,  on  jurisdiction  of  action  to 
annul  marriage,  see  Marriage,  2. 

DRAFTS. 

In  general,  see  Bills  and  Notes. 

DRAINS  AND  SEWERS. 

Liability  for  negligence  in  construct- 
ing, see  Highways,  12. 

Cause  of  settling  of  earth  in  sewer 
trench,  see  Trial,  3. 

Improper  filling  of  trench  as  proximate 
cause  of  injury,  see  Trial,  i. 

DRUGS  AND  DRUGGISTS. 

Discrimination  in  statute  as  to  sale  of 

poisons  by,  see  Constitutional  Law, 

2. 
Due  process  in  statute  regulating  sale 

of  poisons  by,  see  Constitutional 

Law,  5. 
Evidence  in  prosecution  for  wrongful 

sale  of  opium,  see  Evidence,  15. 
Ambiguity  in  statute  regulating  sale  of 

poisons  by,  see  Sta&tes,  1. 
Negligence  of,  as  question  for  jury,  see 

Trial,  13. 

DUE  PROCESS  OF  IjAW. 

See  Constitutional  Law,  3-10. 

DUPLICITY. 

In  pleading,  see  Pleading,  6. 

DYING  DECLARATIONS. 

Admissibility  in  evidence,  see  Evidence, 

18. 
Right  to  take  to  jury  room,  see  Trial, 


EJECTION. 

Of  passenser,  see  Carriers,  12-14. 
Damages  for  ejection  of  passenger. 
Damages,  7. 


EJECTMENT— ESTOPPEL, 
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EJECTMENT. 

In  an  action  by  a  married  woman  to 
recover  possession  of  her  real  estate  con- 
veyed by  a  deed  in  which  her  husband  did 
not  join,  under  a  statute  permitting  her  to 
sell  her  real  estate  in  the  same  manner  as 
if  sole,  except  that  her  husband  must  join 
in  the  deed,  a  conditional  verdict  should 
be  rendered  designating  the  amount  to 
which  the  vendee  is  entitled  for  advance- 
ments, improvements,  and  other  charges 
for  which  he  should  be  reimbursed.  McCoy 
V.  Niblick,  30:  355,  70  Atl.  677,  221  Pa. 
123. 

ELECTION. 

Between  legacy  and  dower,  see  Wills, 
7-9. 

ELECTION   OF   REMEDIES. 

Bar  of  former  judgment,  see  Judgment, 
2-6. 

1.  The  assertion  of  a  claim  to  a 
widow's  share  in  a  decedent's  estate  which 
fails  for  lack  of  proof  of  marriage  is  not  an 
election  of  remedy  so  as  to  bar  a  claim 
against  the  estate  for  services  rendered. 
Asher  v.  Pegg,  30:  890,  123  N.  W.  739,  — 
Iowa,  — . 

2.  The  presentation  in  administration 
proceedings  upon  the  estate  of  one  to  whom 
property  was  devised  upon  condition  that 
he  make  certain  annual  payments  to  testa- 
tor's wiff,  which  are  made  a  lien  on  the 
property,  of  a  claim  for  arrears  not  paid, 
and  the  acceptance  of  payment  of  such  in- 
stalments with  interest  as  were  not  barred 
by  limitation,  is  not  an  election  of  reme- 
dies which  will  prevent  enforcement  of  the 
lien  against  the  property  for  the  residue 
of  the  arrears.  Stringer  v.  Gamble,  30: 
815,  118  N.  W.  979,  165  Mich.  296. 

3.  A  delay  of  four  months  after  the 
discovery  of  the  fraud  by  one  who  has  been 
defrauded  into  a  contract  for  the  purchase 
of  land,  in  electing  to  rescind  the  contract, 
affords  plenary  proof  of  an  election  not  to 
rescind  which  is  final;  especially  where 
there  is  no  adequate  excuse  for  the  delay 
consistent  with  promptitude  of  action. 
Faulkner  v.  Wassmer  (N.  J.  Err.  A  App.), 
30:  87a,  77  Atl.  341,  —  N.  J.  — . 

(Annotated) 

ELECTIONS. 

Construction  of  statute  as  to  preserv- 
ing of  ballots,  see  Statutes,  6-8. 

Jurisdiction  of  election  contests,  see 
Courts,  6. 

ELECTRIC  LIGHTS. 

Injury  to  trees  in  stringing  wires,  see 
Highways,  6. 

ELECTRIC   RAILWAYS. 

As  carriers,  see  Carriers. 

EMPLOYEES. 

Kights,  duties,  and   liabilities  of,  gen- 
erpllv,  see  Master  and   Servant. 
30  L.R.A.(N.S.) 


EMPLOYER'S  LIABILITY.. 

Insurance  against,  see  Insunuice,  13, 
14. 

ENTRAPMENT. 

As  defense  to  criminal  prosecution,  see 
Criminal  Law,  1. 

EQUALITY. 

Of  immimities,  privileges,  and  protec- 
tion, see  Constitutional  Law,  2. 
.  In  taxation,  see  Taxes,  1. 

EQUAL    PROTECTION    AND    PRIVI- 
LEGES. 

See  Constitutional  Law,  2. 

EQUITY. 

Review  on  appeal  of  evidence  in  equity 
cases,  see  Appeal  and  Error,  12. 

Right  to  jury  trial  in,  see  Jury,  1. 

Limitation  of  action  in,  see  Limita- 
tion of  Actions,  1,  2. 

Right  of  court  to  make  findings  inde- 
pendent of  jury's  verdict,  see  Trial, 
17. 

1.  The  secretary  and  treasurer  of  a 
board  of  levee  commissioners  is  a  public 
officer  within  the  meaning  of  a  constitu- 
tional provision  giving  the  chancery  court 
jurisdiction  of  suit:^  on  bonds  of  public  of- 
ficers for  failure  to  account  for  public 
money  received  by  them.  Adams  ▼.  Wil- 
liams, 30:  855,  52  So.  866,  —  Miss.  — . 

2.  Equity  has  jurisdiction  of  a  suit 
brought  by  the  senior  lessee  against  his 
lessor  and  a  junior  lessee  of  the  same 
land  from  the  same  lessor,  for  the  purpose 
of  enjoining  the  removal  of  the  oil  from  the 
leased  premises,  and  for  specific  execution 
of  his  lease;  and,  in  such  a  suit,  the  court 
can  settle  the  conflicting  claims  of  the  les- 
sees, and  grant  such  relief  to  either  claim- 
ant as  the  pleadings,  and  proof  may  war- 
rani.  Smith  V.  Root,  30:  176,  66  S.  E.  1006, 
66  W.  Va.  633. 

ERROR. 

As  to  appellate  review,  in  general,  see 
Appeal  and  Error. 

ESTOPPEL. 

To     raise     question     on     appeal,     see 

Appeal  and  Error,   13. 
Of.  insurance  company,  see  Insurance, 

7-9. 

Of  married  women. 

See  also  infra,  3,  4. 

1.  That  a  wife  who,  with  her  husband, 
was  in  possession  of  land  as  a  community, 
claiming  title  when  he  took  a  written  lease 
for  the  property  from  a  rival  claimant,  re- 
fused to  sign  it,  will  not  prevent  its  con- 
stituting an  estoppel  upon  her  right  to  set 
up  the  community  title  in  an  action  for  un- 
lawful detainer,  where  she  remained  in  pos- 
session of  the  property  under  the  lease  un- 
til its  expiration.  Monroe  v.  Stayt,  30: 
1 103,  107  Pac.  617,  67  Wash.  592. 

2.  An   estoppel   on    a    wife,   who   with 
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her  husbandi  was  in  possession  as  a  com- 
munity of  real  estate  when  he  took  n 
written  lease  of  the  property  from  another 
claimant,  which  she  did  not  sign,  to  deny 
the  title  of  the  landlord,  is  not  prevented 
by  a  statute  providing  that  he  should  not 
sell,  convey  or  encumber  the  community 
real  property  unless  she  joined  in  the  deed. 
Monroe  v.  Stayt,  30:  iioa,  107  Pac.  517,  57 
Wash.  692.  (Annotated) 

By  laches,  silence,  or  acquiescence. 
Laches  as  bar  to  action,  see  Limita- 
tion of  Actions,  1,  2. 

3.  The  mere  failure  of  a  woman  immedi- 
ately to  enforce  the  promise  of  her  husband 
to  convey  to  her  real  estate  which  he  has 
purchased  with  her  funds,  and  the  title  to 
which  he  has  taken,  without  authority,  in 
his  own  name,  does  not,  in  the  absence  of 
fraud,  estop  her  from  relying  on  a  deed  in 
execution  of  the  promise,  made  after  he 
became  bankrupt,  although  he  was  in  busi- 
ness, and  credit  was  ffiven  him,  without  her 
knowledge,  on  the  faith  of  the  property. 
Blake  ▼.  Meadows,  30:  i,  123  S.  W.  868,  225 
Mo.  1.  (Annotated) 
"Who  may  set  up. 

4.  Persons  with  knowledge  that  a  man 
purchased  real  estate  with  his  wife's  funds, 
and  took  the  title  thereto  in  his  own  name, 
cannot  raise  an  estoppel  against  her  right 
to  claim  the  property  as  against  their 
claims  arising  out  of  credit  extended  to 
him.  Blake  v.  Meadows,  30:  i,  123  S.  W. 
868,  225  Mo.  1. 

evidence:. 

Right  to  bill  of  review  because  of 
newly  discovered  evidence,  see  Ap- 
peal and  Error,  14. 

Contract  to  secure,  see  Contracts,  0. 

Judicial  notice. 

See  also  infra,  25. 

1.  The  court  takes  judicial  notice  of  the 
fact  that  a  liquor  containing  more  than  2 
per  cent  of  alcohol  by  weight  will  intoxi- 
cate. Fuller  y.  Jackson,  30:  1078,  52  So. 
873,  —  Miss.  — . 

2.  Courts  cannot  take  judicial  notice  of 
the   location,   use,   and   control   of   streets. 
Woodson    v.    Metropolitan    Street    R.    Co. 
30:  93i»  123  S.  W.  820,  224  Mo.  685. 
Presumptions  and  burden  of  proof. 

3.  The  burden  of  proving  nonassump- 
tion  of  risk  cannot  be  laid  upon  a  servant 
seeking  damages  for  injuries  alleged  to 
have  been  caused  by  his  master's  negligence. 
Duffey  v.  Consolidated  Block  Coal  Co.  30: 
1067,  124  N.  W.  609,  -—  Iowa,  — . 

4.  Under  a  statute  providing  that 
deeds  not  recorded  shall  be  adjudged  void 
as  to  all  "subsequent  purchasers  without 
notice"  whose  deeds  shall  be  first  recorded, 
the  burden  of  proof  of  lack  of  notice  of  an 
unrecorded  deed  of  land  under  which  title 
is  claimed  is  upon  the  party  who  claims 
that  he  is  a  subsequent  purchaser  without 
notice,  and  the  holder  of  a  deed  first  re- 
corded. Dundee  Realty  Co.  v.  Leavitt,  30: 
389,  127  N.  W.  1057,  —  Neb.  — . 

5.  The  publication  by  a  newspaper  of 
a  report  made  by  the  police  in  the  regular 
30  L.R.A.(Ts^S.)' 


course  of  police  administration,  that  per- 
sons had  been  poisoned  by  sugar  purchased 
at  plaintiff's  store,  is  not  sufficient  of  it- 
self to  support  an  allegation  of  malice  on 
the  part  of  the  newspaper  publisher  in  a 
libel  action  founded  on  such  publication. 
Morasca  v.  Item  Co.  30:  3x5,  52  So.  565^ 
126  La.  426. 

6.  A  prima  facie  case  of  negligence  in 
the  transmission  of  a  telegram  is  e8tal>- 
lished  by  proof  that  it  was  delivered  to 
the  telegraph  company  for  transmission, 
and  that  the  company  accepted  it,  and 
made  a  mistake  in  its  transmission.  Strong 
V,  Western  U.  Teleg.  Co.  30:  409,  109  Pac. 
910,  18  Idaho,  389. 

7.  Failure  of  a  probate  court  to  recite 
jurisdictional  facts  in  its  decree  does  not 
raise  a  presumption  that  such  facts  did 
not  exist.  Holmes  y.  Holmes,  30:  9201  111 
Pac.  220,  —  Okla.  — . 

8.  The  burden  of  showing  the  falsity  of 
a  publication  is  not  placed  on  plaintiff 
by  a  plea  of  privilege  in  an  action  for  libel 
in  attacking  plaintiff's  moral  character. 
Tanner  v.  Stevenson,  30:  aoo,  128*  S.  W.  878, 
138  Ky.  678. 

Documentary  evidence. 

9.  A  decree  for  divorce  is  not  admissible 
afi  evidence  of  the  grounds  upon  which  it 
was  granted  in  a  suit  by  the  divorcee 
against  a  stranger,  to  secure  the  custody  of 
of  her  child.  Wilson  v.  Mitchell,  30:  507, 
111  Pac.  21,  —  Colo.  — . 

10.  A  letter  written  to  a  party  to  a  suit 
is  not  admissible  in  evidence  aga'inst  him 
if  it  was  never  received  by  him.  and  has 
never  been  in  his  possession.  Wilson  y. 
Mitchell,  30:  507,  111  Pac.  21,  —  Colo.  — . 

11.  A  report  made  by  an  agent  of  a  mer- 
cantile corporation  to  it,  as  to  the  financial 
standing  of  a  merchant  which  he  had  been 
sent  to  investigate,  and  placed  on  file  in 
due  course  of  business,  is  admissible  as 
evidence  of  facts  which  he  learned  at  the 
time,  although  he  has  since  deceased. 
Davis  v.  Louisville  Trust  Co.  30:  zoii,  181 
Fed.  10,  —  C.  C.  A.  — . 

Parol. 

12.  Parol  evidence  is  admissible  to  sup- 
ply the  township,  county,  range,  and  state 
in  case  a  devise  of  lands  is  described  mere- 
ly as  parts  of  certain  sections.  Graves  v. 
Rose,  30:  303,  92  N.  E.  601,  246  111.  76. 

13.  Proof  that  testator  did  not  own  the 
land  described  in  his  will  as  certain  sub- 
divisions of  a  section  will  not  make  admis- 
sible parol  evidence  to  transfer  the  descrip- 
tion to  the  land  he  did  own,  by  changing 
the  letters  used  to  indicate  such  subdivi- 
sions. Graves  v.  Rose,  30:  303,  92  N.  E. 
601,  246  111.  76. 

Opinions  and  conclusions. 

14.  A  properly  qualified  witness  may 
give  an  opinion  as  to  the  sufficiency  and 
safety  of  the  guard  rail  on  a  bridge  to 
protect  users  from  loss  or  injury.  Dar- 
danelle  Pontoon  Bridge  &  Tump.  Co.  v. 
Croom,  3o:  360,  129  S.  W.  280,  —  Ark.  -n. 

15.  Upon  a  prosecution  for  selling 
opium  to  an  habitual  user,  under  a  statute 
requiring  persons  selling  it  at  retail  to  sat* 
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isfy  themselves  that  it  is  desired  for  legiti- 
mate purposes,  physicians  and  druggists 
may  testify  that,  in  their  opinion,  such  sale 
is  not  for  a  legitimate  purpose.  Katzman 
V.  Com,  30:  519,  130  S.  W.  990,  —  Ky.  — . 
Hearsay  ;    aeoiarations ;    res   gestae. 

Eight  of  jury  to  take  dying  declara- 
tion to  jury  room,  see  Appeal  and 
Error,  30;  Trial,  1. 

16.  In  an  action  for  damages  for  tres- 
pass upon  real  estate,  declarations  of  de- 
fendant's predecessor  in  title,  as  to  the 
boundary  lines  made  while  he  was  owner 
of  the  property,  are  admissible  in  evidence 
against  defendant.  Beaufort  Land  &  Inyest. 
Co.  V.  New  River  Lumber  Co.  30:  243,  68 
S.  E.  637,  —  S.  C.  — . 

17.  Witnesses  for  a  servant  may  testify 
in  an  action  to  hold  his  employer  respon- 
sible for  personal  injuries,  to  expressions 
of  existing  pain  at  a  time  long  subsequent 
to  the  date  of  injury.  Duftey  v.  Consoli- 
dated Block  Coal  Co.  30:  1067,  124  N.  W. 
609. 

18.  Declarations  will  be  presumed  to 
have  been  made  under  a  sense  of  impending 
death  where  it  appears  that  the  person 
making  them  was  wounded  by  .a  bullet 
which  entered  the  body  near  the  base  of 
the  breast  bone  and  ranged  downward,  leav- 
ing the  body  at  about  the  mid  scapular 
line,  posteriorly  just  above  the  brim  of  the 
pelvis,  that  the  wound  was  large  and  gap- 
ing, that  there  was  marked  internal  hem- 
orrhage, that .  the  abdomen  was  greatly 
distended,  that  his  temperature  was  sub- 
normal, that  he  vomited  blood  and  all 
nourishment  given  him,  that  there  was  a 
discharge  of  the  intestinal  contents  at  the 
point  of  exit  of  the  bullet,  and  that  a  no- 
tary was  called  to  take  his  statement,  al- 
though there  was  but  little  external  bleed- 
ing, and  the  deceased  made  no  statement 
showing  that  he  knew  his  danger  or  was 
conscious  of  his  impending  death,  and  there 
was  nothing  in  his  conduct  or  that  of  those 
present,  acquiesced  in  by  him,  from  which 
such  consciousness  of  impending  death 
could  be  ascertained.  Territory  v.  Eagle, 
30:  391,  110  Pac.  862,  —  N.  M.  — . 

(Annotated) 
Relevancy  and  materiality. 

Review  of  evidence  on  appeal,  see  Ap- 
peal and  Error,  12. 

Prejudicial  error  in  admitting,  see  Ap- 
peal, 23-35. 

Prejudicial  orror  in  excluding,  see  Ap- 
peal and  Error,  27. 

Admissibility  for  purpose  of  impeach- 
ing witness,  see  Witnesses.  1. 

19.  Upon  a  trial  of  a  chauffeur  for  homi- 
cide in  running  his  car  at  a  reckless  rate 
on  a  city  street,  and  striking  and  killing 
a  pedestrian,  evidence  is  not  admissible  as 
to  thp  reputation  of  accused  as  a  skilful 
chauffeur  and  careful  driver.  State  v. 
Goetz,  30:  458,  76  Atl.  1000,  83  Conn.  437. 

20.  Evidence  of  a  conversation  between 
a  person  injured  while  alighting  from  an 
electric  car,  and  officers  of  the  railway  com- 
pany, bearing  upon  the  question  of  the  neg- 
ligence of  the  motorman,  is  admissible  to 
30  L.R.A.(N.S.)  80 


show  knowledge  of  his  incompetence,  in  an 
action  by  a  coemployee  to  hold  the  company 
liable  for  injuries  due  to  his  disobedience  of 
orders.  Robbins  v.  Lewiston,  A.  &  W. 
Street  R.  Co.  30:  109,  77  Atl.  637,  —  Me. 

21.  Evidence  of  specific  acts  of  negli- 
gence on  the  part  of  an  employee,  tending 
to  show  /his  incompetence,  by  which  the 
master  had  actual  knowledge,  or,  by  the  ex- 
ercise of  due  care,  should  have  had  such 
knowledge,  is  admissible  on  the  question  of 
incompetence  and  knowledge,  in  an  action 
to  hold  the  master  liable  for  injury  to  an 
employee  through  a  negligent  act  of  the 
one  alleged  to  be  incompetent.  Robbins 
V.  Lewiston,  A.  &  W,  Street  R.  Co.  30:  109, 
77  Atl.  537,  —  Me.  — . 

22.  While,  upon  the  question  of  damages 
to  be  awarded  for  a  personal  injury,  plain- 
tiff, a8  proof  of  his  personal  incapacity  to 
perform  labor,  may  give  evidence  that  he 
was  compelled  to  employ  servants  to  per- 
form labor  formerly  done  by  himself,  he 
cannot  show  the  amount  which  he  is  com- 
pelled to  pay  for  such  service,  since  it 
would  have  no  bearing  upon  the  diminished 
value  of  his  own  services.  Stynes  v.  Bos- 
ton Elevated  R.  Co.  30:  737,  91  N.  E.  998, 
206  Mass.  75.  (Annotated) 

23.  Upon  the  question  of  the  negligence 
of  a  driver  in  a  mine,  seeking  to  hold  his 
employer  liable  for  personal  injuries  due  to 
his  coming  in  contact  with  the  roof  of  the 
tunnel,  evidence  is  competent  that  it  was 
proper  and  customary  for  him  to  ride  upon 
the  drawbar  at  the  rear  of  the  car,  where 
he  was  when  he  was  injured,  rather  than 
upon  the  tail  chain  at  the  mule's  heels. 
Duffev  V.  Consolidated  Block  Coal  Co.  30: 
1067,  124  N.  W.  609,  —  Iowa,  — . 

24.  Evidence  of  insulting  language  by  a 
passenger  on  a  car,  which  induced  the  con- 
ductor to  assault  him,  is  admissible  in  evi- 
dence in  mitigation  of  damages  in  an  action 
against  the  carrier  based  on  the  assault. 
Jackson  v.  Old  Colony  Street  R.  Co.  30: 
1046,  92  N.  E.  725,  206  Mass.  477. 

25.  Although  courts  take  judicial  notice 
of  the  methods  of  mercantile  agencies,  this 
knowledge  may  be  supplemented  respect- 
ing disputed  methods  of  business  by  the 
testimony  of  experienced  officers  of  the 
a&:encies  themselves.  Davis  v.  Louisville 
Trust  Co.  30:  loii,  181  Fed.  10,  —  C.  0. 
A.  — . 
Weiirht  and  sufliciency. 

First  objecting  to,  on  appeal,  see  Ap- 
peal and  Error,  18. 

Review  of  facts  on  appeal,  see  Appeal 
and  error,  19,  20. 

26.  A  finding  of  undue  influence  in  se- 
curing an  adoption  by  a  woman  of  the  son 
of  her  husband  by  a  former  wife  is  sup- 
ported by  evidence  that  the  husband,  being 
her  physician  and  she  an  invalid,  married 
her  after  she  had  secured  a  divorce  from  a 
former  husband,  about  which  she  was  pecu- 
liarly sensitive,  and  within  a  few  months 
threatened  to  leave  her  unless  she  would 
adopt  his  son,  which  under  the  circum- 
stances she  could  not  bear,  and  that  she 
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subsequently  said  many  times  that  she  was 
forced  to  adopt  the  son  against  her  will. 
Phillips  V.  Chase,  30:  159,  89  N.  E.  1049, 
203  Mass.  556. 

27.  The  jury  cannot  act  upon  the  uncon- 
tradicted testimony  of  an  experienced  la- 
borer that  he  did  not  know  that  striking  a 
hard  blow  with  a  heavy  hammer  upon  a 
small  chisel  held  against  iron  would  cause 
splinters  to  fly,  where  ordinary  observation 
and  thought  would  have  revealed  that  fact 
to  him.  L*Houx  v.  Union  Constr.  Co.  30: 
800,  77  Atl.  636,  —  Me.  — . 

28.  A  jury  finding  that  an  independent 
contractor  caused  the  uneven  condition  of  a 
road  which  resulted  in  injury  to  a  traveler 
thereon  is  sustained  by  proof  that  dirt 
was  taken  in  scrapers  from  a  drain  which 
the  defendant  was  constructing,  and 
dumped  on  the  road  and  left  in  piles,  which 
became  frozen,  leaving  depressions  8  or  10 
inches  deep,  and  that  before  dumping  the 
dirt  there  the  road  was  smooth  and  even. 
Solberg  v.  Schlosser,  30:  iiii,  127  N.  W. 
91,  —  N.  D.  — . 

29.  A  jury  finding  that  a  public  high- 
way was  m  a  dangerous  condition  by  rea- 
son of  having  earth  dumped  thereon  which 
had  not  been  leveled,  and  had  become  frozen 
at  the  time  a  traveler  thereon  was  injured 
by  the  tipping  over  of  his  wagon,  is  sus- 
tained by  testimony  describing  the  road  as 
"pretty  rough,"  as  "hilly  and  uneven,"  and 
as  having  "high  and  low  places,"  by  proof 
that,  at  the  time  and  place  of  the  accident, 
the  depressions  were  8  or  10  inches  in 
depth,  and  the  testimony  of  a  witness 
that  he  had  extreme  difficulty  in  safely 
driving  over  the  road  about  that  time. 
Solberg  v.  Schlosser,  30:  11 11,  127  N.  W. 
91,  —  N.  D.  — . 

30.  An  oil  and  gas  lease  giving  the  les- 
sees the  right  for  a  period  of  ten  years  to 
explore  for  oil  and  gas,  and  providing  that, 
if  a  well  is  not  completed  on  the  leased 
premises  within  three  months  from  the  date 
thereof,  the  lessees  shall  pay  to  the  lessor  in 
advance  a  quarterly  cash  rental  for  each 
additional  three  months  the  completion  of  a 
well  is  delayed,  is  proven  to  have  been  vol- 
untarily abandoned  by  the  lessees  by  evi- 
dence that  they  failed  to  make  any  explora- 
tion for  oil  and  gas  on  the  premises  for 
more  than  a  year  after  the  date  of  the  lease, 
and  their  failure  to  pay  three  successive 
quarterly  rentals,  when  taken  in  connection 
with  the  fact  that  they  considered  their 
rights  thereunder  terminated  when  they 
failed  to  make  the  third  quarterly  pay- 
ments, at  which  time  they  regarded  the 
lease  as  of  no  value.  Smith  v.  Hoot,  30: 
176,  66  S.  E.  1005,  66  W.  Va.  633. 

31.  Where  an  accused  is  charged  with 
having  assaulted  and  killed  one  "P.  S.,  alias 
F.  M.,"  evidence  that  the  defendant  as- 
saulted and  killed  a  person  commonly 
known  as  F.  M.  will  not  sustain  a  verdict 
of  pruilty,  unless  it  is  shown  that  the  F.  M. 
so  killed  and  P.  S.  were  one  and  the  same 
person:  since  the  name  of  the  person  in- 
jured must  be  proved  as  laid,  where  such 
proof  is  not  excused  by  statute.  Goodlove 
30  L.K.A.(N.S.) 


V.  State,  30:  134,  92  N.  E.  491,  82  Ohio  St 

366. 

Admissibility  under  pleadings. 

32.  In  a  suit  against  a  railroad  com- 
pany, a  denial  by  such  company  upon  infor- 
mation and  belief,  that  it  was  operating  a 
railroad  at  the  time  and  place  alleged,  be- 
ing a  matter  necessarily  within  defendant's 
knowledge  raises  no  such  issue  upon  the 
pleadings  as  will  admit  testimony  that  it 
was  not  operating  such  railroad  over  an  ob- 
jection that  such  testimony  was  not  admis- 
sible under  the  pleadings.  Chicago,  R.  I. 
&  E.  P.  R.  Co.  V.  Wertheim,  30:  771,  110 
Pac.  573,  —  N.  M.  — . 

Variance. 

In  action  for  damages  for  trespass,  see 
Trespass. 

33.  An  allegation  of  an  obstruction  of  a 
sidewalk  is  sustained  by  evidence  that  the 
obstruction  was  on  the  parking  between  the 
pavement  and  the  curbing.  Woodson  v. 
Metropolitan  Street  R.  Co.  30:  931,  123  S. 
W.  820,  224  Mo.  685. 

EXCEPTIONS. 

See  Appeal  and  Error,  9,  10. 

EXCIiUSrVE  PRIVILEGE. 

To  operate  ferry,  see  Ferry,  2. 

EXECUTION. 

Mortgage  of  exemptions,  see  Contracts, 

8. 
Exemption  from,  see  Exemptions. 
Homestead  exemption,  see  Homestead. 
Levy  on,  see  Levy  and  Seizure.     - 

EXECUTORS   AND   ADMINISTRA- 
TORS. 

Filing  claim  to  widow's  share  against 
estate  as  election  of  remedy,  see 
Election  of  Remedies. 

Presentation  of  claim  against  estate  as 
bar  of  other  remedy,  see  Election 
of  Remedies,  1,  2. 

Effect  of  judgment  denying  claim  to 
share  in  estate  as  widow  of  dece- 
dent on  claim  against  estate  for 
services,  see  Judgment,  2. 

An  equitable  excuse  for  failure  to 
file  a  claim  for  services  against  a  decedent's 
estate  within  the  time  required  by  statute 
is  shown  where  claimant  was  to  within  a 
reasonable  time  before  presenting  her  claim 
prosecuting  before  the  courts  a  claim  to 
share  in  the  estate  as  decedent's  widow. 
Asher  v.  Pegg,  30:  890,  123  N.  W.  739,  — 
Iowa,  — . 

EXECUTORY  DEVISES. 

See  Wills,  5. 

EXEMPLARY  DAMAGES; 

See  Damages,  1,  2. 

EXEMPTION. 

Mortgage  of,  see  Bankruptcy,  6;  Chat- 
tel Mortgage. 
Homestead  exemption,  see  Homestead. 

1.  One  who  has  mortgaged  his  statutory 
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exemptions  from  execution  cannot,  by  fail- 
ing to  claim  them  in  bankruptcy  proceed- 
ings, effect  a  waiver  of  the  claim,  which 
will  prevent  their  enforcement  by  the  mort- 
gagee. Re  National  Grocery  Co.  30:  g8a,  181 
Fed.  33,  —  C.  C.  A.  — . 

2.  The  provision  of  the  bankruptcy  act 
empowering  courts  to  set  off  to  bankrupts 
their  exemptions  does  not  prevent  the  en- 
forcement of  a  mortgage  of  such  exemp- 
tions, which  confers  upon  the  mortgagee  the 
right  to  select  them.  Re  National  Grocery 
Co.  30:  982,  181  Fed.  33,  —  C.  a  A.  — . 

EXPULSION. 

Of  passenger,  see  Carriers,  12-14. 

E3XTERNAL,     VIOIiENT     AND     ACCI- 
DENTAL MEANS. 
Injury  or  death  of  insured  by,  see  In- 
surance, 11. 

FACTS. 

Review  of,  on  appeal,  see  Appeal  and 
Error,  19,  20. 

FALSE  IMPRISONMENT. 

1.  Advice  by  an  attorney  to  his  client 
during  a  trial,  that  an  adverse  witness  is 
guilty  of  false  swearing,  is  not  so  unbiased 
as  to  justify  the  client  in  acting  upon  it  in 
procuring  the  arrest  of  the  witness  for  such 
offense.  Smith  v.  Fields,  30:  870,  129  S.  W. 
325,  —  Ky.  — . 

2.  Advice  by  a  reputable  attorney  that 
a  witness  was  guilty  of  false  swearing  will 
not  constitute  probable  cause  to  justify  the 
securing  of  a  warrant  for  his  arrest,  if  all 
the  facts  bearing  upon  the  question  were 
not  stated  to  the  attorney.  Smith  v.  Fields, 
30:  870,  129  S.  W.  325,  —  Ky.  — . 

FEES. 

Of  officers,  see  Officers. 

FELLOW  SERVANTS. 

In  general,  see  Master  and  Servant,  13, 
21-23. 

FENCES. 

Duty  of  railroad  as  to,  see  Railroads. 

FERRIES. 

1.  One  employing  a  flatboat  or  other 
means  of  transporting  his  employees  and 
teams  across  a  stream  to  and  from  his  saw- 
mill, who  does  not  transport  any  part  of 
the  public  for  hire  or  compensation,  is  not 
engaged  in  operating:  a  ferry.  Futch  v. 
Bohannon,  30:  46a,  67  S.  E.  814,  134  Ga.  313. 

2.  The  use  of  a  flatboat  or  other  ves- 
sel, solely  for  the  purpose  of  carrying  the 
owner's  employees  and  teams  across  a 
stream  to  and  from  his  sawmill,  does  not 
infringe  the  rights  of  the  owner  of  a  pub- 
lic ferry,  although  such  rights  are  exclusive 
and  territoriallv  extend  beyond  the  point 
at  which  the  former  keeps  and  maintains 
his  personal  conveyance.  Futch  v.  Bohan- 
non, 30:  462,  67  S.  E.  814,  134  Ga.  313. 

(Annotated) 

^  L.R.A.(N^) 


FINDER. 

Larceny  of  property  found,  see  Lar- 
ceny. 

FIRE  DEPARTMENT. 

Liability  of  one  summoning,  for  in- 
jury to  member  of,  see  Negligence, 
1-4;    Nuisances,   1. 

Liability  of  railroad  for  destruction  of 
fire  engine,  see  Negligence,  5. 

Liability  for  failure  to  furnish  water 
for,  see  Waters,  8-11. 

FIRE  INSURANCE. 

See  Insurance. 

FIRES. 

Proximate  cause  of  loss  or  injury  by, 

see  Proximate  Cause,  2. 
Liability   of   water   company    for   loss 

resulting  from,  see  Waters,  8-11. 

FIXTURES. 

Tenant's  rights  as  to  fixtures,  see  Land- 
lord and  Tenant,  2. 

Storm  doors  and  windows  made  to 
fit  a  house  and  fastened  in  place  by  screws 
are  fixtures  which  will  pass  with  a  mort- 
gage and  subsequent  deed  to  the  mortgagee, 
although  during  certain  periods  of  the  year 
they  are  removed  from  their  places  and 
stored  on  the  premises.  Roderick  v.  San- 
bom,  30:  1Z89,  76  Atl.  263,  106  Me.  159. 

(Annotated) 

FLAG   STATION. 

Duty  to  stop  train  at,  see  Carriers, 
8,  9;  Damages,  6;  Pleading.  15-17. 

FORCIBLE  ENTRY  AND  DETAIN- 
ER. 

Estoppel  to  set  up  title  in  action  for 
unlawful  detainer,  see  Estoppel,  1. 

FOREIGN  CORPORATIONS. 

Foreign  insurance  company,  see  Insur- 
ance, 1,  2. 

FOREIGNER. 

Negligence  of  person  unable  to  under- 
stand English,  see  Carriers,  11. 

FOREIGN  LAW. 

Construction  of,  see  Statutes,  5. 


FORFEITURE. 

By     beneficiary     contesting    will. 
Wills,  2,  3. 


see 


FRAUD  AND  DECEIT. 

Giving  right  to  preference  in  bankrupt- 
cy proceedinjDTS,  see  bankruptcy,  8. 

Effect  of  fraud  of  one  member  of  part- 
nership on  right  of  other  member 
to  secure  diRoharire  in  bankruptcy, 
see  Bankruptcy.  10. 

As  to  fraudulent  conveyances,  see 
Fraudulent  Conveyances. 

Ab  ground  for  relief  against  judgment, 
see  Jud|pnent,  7-9? 
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Delay  in  rescinding  contract  for  fraud, 
see  Election  of  Remedies,  3;  Lim- 
itation of  Actions,  1,  2. 

1.  A  report  by  the  president  of  a  cor- 
poration which  is  desirious  of  selling  stock, 
to  a  mercantile  agency,  which  falsely  states 
the  amount  of  stock  subscribed  and  the 
amount  of  capital  paid  in,  and  makes  an 
unwarranted  forecast  as  to  the  payment 
of  the  remainder,  must  be  treated  as  hav- 
ing been  designed  fraudulently  to  influence 
the  purchase  of  stock.  Davis  v.  Louisville 
Trust  Co.  30:  loii,  181  Fed.  10,  —  C.  C.  A. 

2.  One  securing  information  as  to  tlie 
standing  of  a  corporation  desirous  of  dis- 
posing of  some  of  its  treasury  stock, 
through  a  subscriber  to  a  mercantile  agency 
to  which  such  corporation  had  furnished 
such  information,  may,  although  he  himself 
has  no  contractual  relations  with  the 
agency,  rely  thereon  in  purchasing  stock 
from  the  corporation,  and  in  case  the  in- 
formation was  erroneous,  may  rescind  the 
contract.  Davis  v.  Louisville  Trust  Co. 
30:  loii,  181  Fed.  10,  —  C.  C.  A.  — . 

PRAITDULEXT  CONVEYANCES. 

Reliance  upon  ownership  of  a  cer- 
tain parcel  of  land,  sufficient  to  overturn  a 
deed  by  the  debtor  to  a  third  person,  is  not 
shown  by  the  fact  that  the  creditor  had 
before  him  commercial  reports  showing  that 
the  debtor  was  "said"  to  own,  or  "credited" 
with  owning,  the  land,  or  that  he  has  good 
farm  or  town  property  of  a  certain  value, 
without  any  particular  reference  to  the 
land  in  question.  Blake  v.  Meadows,  30:  i, 
123  S.  W.  868,  225  Mo.  1. 

FREEDOM  OF  CONTRACT. 

See  Constitutional  Law,  6. 

FREIGHT   CARRIERS. 

See  Carriers. 

GARNISHMENT. 

First  pleading  of  defense  on  appeal,  see 
Appeal  and  Error,  16. 

Levy  of  attachment  by  service  of  sum- 
mons of  garnishment  which  is 
void,  see  Attachment,  1. 

What  snbject  to. 

1.  Funds  in  the  hands  of  a  trustee  in 
bankruptcy  which  the  referee  has  ordered 
him  to  pay  to  a  certain  person  cannot  be 
reached  oy  a  creditor .  of  such  person  by  a 
summons  of  gamifihment  issued  from  a 
state  court,  and  directed  to  and  served 
upon  the  tnistee.  Cowart  v.  W.  E.  Cald- 
well Co.  30:  720,  68  S.  E.  500,  134  Ga.  544. 

(Annotated) 
Rights  of  jrarnishoe. 

2.  One  who,  after  selling  chattels  to 
an  insolvent,  seizes  and  sells  them  to  an- 
other, may,  upon  being  garnished  for  their 
value  by  a  judgment  creditor  of  the  buyer, 
set  off  against  the  claim  his  account  against 
the  buyer  for  the  unpaid  purchase  price. 
J.  J.  Smith  Lumber  Co.  v.  Scott  County 
Garbage  Reducing  &  Fuel  Co.  30:  11 84,  128 
N.  W.  389,  —  Iowa.  — .  (Annotated) 
30  L.R.A.(N.S.) 


Procedure. 

3.  That  a  garnishee  was  not  made  a 
party  to  the  principal  action,  and  no  relief 
was  demanded  against  him  therein,  does 
not  prevent  the  court  from  rendering  judg- 
ment against  him  where  the  writ  of  gar- 
nishment was  served  on  him,  if  by  statute 
it  is  not  necessary  to  commence  an  action 
against  the  garnishee  in  order  to  authorize 
the  court  to  render  judgment  against  him. 
Tiger  v.  Rogers  Cotton  Cleaner  &  Gin.  Co. 
30:  694,  130  S.  W.  585,  —  Ark.  — . 

4.  Failure  to  give  notice  of  a  garnish- 
ment proceeding  to  the  principal  does  not 
entitle  the  garnishee  to  a  discharge  or  dis- 
missal of  the  proceeding,  under  a  statute 
providing  that  no  judgment  shall  be  en- 
tered against  the  garnishee  until  notice  has 
been  g^ven  to  the  principal  defendant.  J.  J. 
Smith  Lumber  Co.  v.  Scott  County  Garbage 
Reducing  &  Fuel  Co.  30:  1184,  128  N.  W. 
389,  —  Iowa,—. 

GAS. 

Injunction  against  pumping,  see  Injunc- 
tion. 
As  to  gas  in  mine,  generally,  see  Mines. 

1.  A  rule  of  a  gas  company  that,  in  all 
buildings  where  more  than  one  meter  shall 
be  required,  a  separate  meter  room  shall 
be  provided,  where  all  can  be  placed,  is 
reasonable,  where  such  arrangement  would 
be  more  sanitary,  less  dangerous,  more  con- 
venient for  finding  leaks,  making  repairs, 
and  making  collections  from  prepayment 
meters,  than  would  the  other,  while  the 
high  pressure  of  the  mains  would  be  con- 
fined to  the  main  service  pipe.  State  ex 
rel.  Hallett  v.  Seattle  Lighting  Co.  30:  49a, 
110  Pac.  799,  —  Wash.  — .         (Annotated) 

2.  A  gas  company  is  not  prevented  from 
enforcing  a  rule  against  consumers  gener- 
ally, by  making  an  exception  in  a  few 
cases  where  buildings  were  erected  in  such 
manner  as  to  make  the  enforcement  of  the 
rule  impossible,  before  notice  of  the  adop- 
tion of  the  rule  was  given.  State  ex  rel. 
Hallett  V.  Seattle  Lighting  Co.  30:  492,  110 
Pac.  799,  —Wash.  — . 

GIFT  ENTERPRISE. 

See  Lottery. 

GUARANTY  INSURANCE. 

In  general,  see  Insurance,  12-14. 

GUARDS. 

About  dangerous  machinery,  see  Mas- 
ter and  Servant,  12. 

HARMIyESS    ERROR. 

See  Appeal  and  Error,  21-32. 

HEAIjTH. 

Drainage  and  filling  of  land  at  expense 
of  property  benefited,  see  Consti- 
tutional Law,  11. 

Title  of  statute  conferring  powers  on 
city  in  interest  of,  see  Statutes. 

Infection  of  building  with  smallpox  by 
board  of  health,  see  Waste. 


HiGttWAVS. 
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HIGHWAYS. 

As  to  bridges,  see  Bridges. 

Damages  for  injuries  caused  by  vaca- 
tion, £C(»  Uiimages,  9. 

Judicial  notice  of  location  of,  see  Evi- 
dence, 2. 

Rig^hts    and    title    of    abutting    owner 
generally. 

1.  tSince  owners  of  property  abutting 
on  a  highway  have  the  absolute  right  of 
access  thereto,  a  statute  empowering  com- 
missioners to  make  reasonable  rules  and 
regulations  concerning  the  use  of  a  boule- 
vard, and  providing  tliat  no  connections 
therewith  shall  be  allowed  without  a  permit 
from  the  commissioners,  does  not  authorize 
the  refusal  of  a  permit.  Goodfellow  Tire 
io.  V.  Hurlbut,  30:  1074,  128  N.  W.  410,  — 
Mich.  — .  (Annotated) 
Obstruction. 

Kail  way  on  city  street  as  nuisance,  see 
Nuisances,  2. 

2.  An  action  cannot  be  maintained  by 
a  private  person  for  an  interference  with  or 
an  obstruction  in  a  public  highway,  con- 
stituting a  public  nuisance,  unless  he  is 
thereby  specially  injured  in  some  way  not 
common  to  the  public  at  large.  McKay  v. 
Knid,  30:  X021,  109  Pac.  520,  —  Okla.  — . 

3.  The  owner  of  real  property  cannot 
maintain  an  action  for  damages  thereto 
caused  by  the  wrongful  obstruction  of 
streets  by  a  railway  lawfully  constructed 
thereon,  where  the  streets  obstructed  were 
not  the  only  means  of  access  to  such  prop- 
erty, and  were  not  adjacent  thereto,  since 
he  has  suffered  no  injury  special  to  himself 
and  different  in  kind  from  that  suffered  by 
the  general  public.  McKay  v.  Enid,  30: 
1021,   109  Pac.  520,  —  Okla.  — . 

4.  An  abutting  property  owner  whose 
means  of  access  to  his  property  has  been 
materially  interrupted  by  the  building  of 
railway  tracks  upon  the  street  on  one  side 
of  such  property,  the  nearest  of  which  is 
within  10  feet  thereof,  may  recover  dam- 
ages therefor,  notwitlistanding  such  owner 
has  a  means  of  access  from  another  street. 
Foster  Lumber  Co.  v.  Arkansas  Vallev  & 
W.  R.  Co.  30:  231,  95  Pac.  224,  20  Okla. 
583. 

Rights  as  to  trees  in  street. 

Limitation  period  for  action  for  injury 
to  trees,  see  Limitation  of  Actions, 
4. 

5.  An  electric  light  company  operating 
under  a  franchise,  which,  without  consent 
of,  or  notice  to,  the  lot  owner,  trims  shado 
trees  growing  in  that  part  of  the  street 
contiguous  to  his  lot,  is  liable  to  such 
owner  for  the  resulting  damages,  in  the  ab- 
sence of  a  valid  Icfrislative  act  or  municipal 
ordinance  enacted  before  the  lot  owner 
planted  the  trees,  granting  authority  to 
public-service  corporations  to  trim  shade 
trees  growing  in  the  streets  without  com- 
pensating the  abutting  owner  for  damages 
thereby  inflicted,  although  the  city  has  title 
to  the  street,  and  irrespective  of  whether  or 
not  the  electric  company  acted  maliciously. 
30  L.R.A.(N.S.) 


Slabaugh  v.  Omaha  E.  L.  &  P.  Co.  30:  1084, 
128  N.  W.  606,  —  Neb.  — .  (Annotated) 
liiabllity  for  injuries  on. 

Effect  of   failing  to   show  that   street 
on  which  accident  occurred  was  a 
public  street,  see  Appeal  and  Er- 
ror,   18. 
Negligence  in  use  of  automobile  on,  see 

Automobiles. 
Sufficiency   of  evidence  to  show  negli- 
gence, see  Evidence,  28,  29. 
Variance  in  action   for  obstruction  of 

sidewalk,  see  Evidence,  33. 
Sufficiency    of    complaint,    see    Plead- 
ing, 7. 
Proximate  cause  of  injury  on,  as  ques- 
tion for  jury,  see  Trial,  4. 

6.  The  legislature  cannot  absolutely 
exempt  a  city  from  liability  to  respond  in 
damages  to  those  injured  by  reason  of  de- 
fects in  its  streets  which  were  caused  by  its 
own  negligence.  Updike  v.  Omaha,  30:  589, 
127  N.  W.  229,  —  Neb.  — . 

7.  That  one  subject  to  vertigo  is  seized 
with  an  attack  while  walking  on  a  side- 
walk, and  staggers  against  an  obstruction 
negligently  placed  upon  the  walk,  a  fall 
upun  which  causes  his  death,  will  not  de- 
stroy the  liability  for  the  accident  of  the 
one  responsible  for  the.  obstruction.  Wood- 
son V.  Metropolitan  Street  R.  Co.  30:  931, 
123  S.  W.  820,  224  Mo.  685. 

8.  An  independent  contractor  for  the 
construction  of  a  public  drain,  who  wrong- 
fully renders  a  public  highway  dangerous 
for  travel  by  dumping  the  earth  excavated 
from  the  drain  thereon,  is  liable  in  damages 
to  a  traveler  who,  without  fault  on  his  part, 
is  injured  in  consequence  of  the  unlawful 
obstruction.  Solberg  v.  Schlosser,  30:  xixi, 
127  N.  W.  91,  —  N.  D.  —. 
Contributory  negligence. 

As  question  for  jury,  see  Trial,  11. 

9.  It  is  negligence  as  matter  of  law  for 
one  fully  cognizant  of  the  facts  to  attempt 
to  cross  the  streets  by  climbing  over  an 
obstruction  between  the  pavement  and  the 
curbing  of  a  sidewalk,  when  a  few  steps 
in  either  direction  would  have  carried  him 
around  the  obstruction.  Woodson  v.  Metro- 
politan Street  R.  Co.  30:  931,  123  S.  W.  820, 
224   Mo.    685. 

10.  Knowledge  of  the  dangerous  condi- 
tion of  a  highway  imposes  a  duty  upon  »i 
traveler  to  exercise  such  care  as  the  circum- 
stances demand.  Solberg  v.  Schlosser,  30: 
1 1 XI,  127  N.  W.  91,  —  N.  D.  -— . 

11.  It  is  not  negligence,  as  a  matter  of 
law,  for  a  person  to  drive  upon  a  danger- 
ous or  defective  highway,  knowing  it  to 
l>c  such,  unless  the  dangerous  or  defective 
condition  is  such  that  a  person  of  ordinary 
prudence  would  not  attempt  to  drive  over 
ltj>  Solberg  v.  Schlosser,  30:  11 11,  127  N. 
W.  91,  —  N.  D.  — . 

N^otice. 

12.  A  statute  providing  that  cities  shall 
be  absolutely  exempt  from  liability  for  in- 
juries caused  by  defects  in  their  public 
ways  unless  actual  notice  in  writing  of  the 
defect  shall    have   been  filed   with  the  cit\ 


1270 


HOMESTEAD—IMPEACHMENT. 


cl«rk  at  least  five  days  before  the  occur- 
rence of  the  injury  complained  of  does  not 
apply  to  defects  caused  by  the  city  itself 
in  negligently  constructing  a  sewer  in  one 
of  its  streets.  Updike  v.  Omaha,  30:  589, 
127  N.  W.  229,  —  Neb.  — . 
Vacation. 

13.  All  land  abutting  on  that  portion 
of  a  street  which  is  not  vacated,  but  which 
is  left  a  cul-de-sac  by  vacating  another  por- 
tion of  the  street  between  it  and  tlie  next 
adjacent  cross  street,  suffers  a  special  in- 
jury for  which  damages  may  be  awarded 
under  a  statute  requiring  a  city  to  pay 
damages  caused  by  the  vacation  of  any 
street.  Newark  v.  Hatt  (N.  J.  Err.  &  App.) 
30:  637,  77  Atl.  47,  —  N.  J.  — . 

(Annotated) 

HOMESTEAD. 

Partition  of,  see  Partition. 

What  constitutes  election  by  widow  de- 
stroying her  individual  rights  in, 
see  Wills,  7,  9. 

The  childless  widow  of  one  who  died 
seised  in  leo  of  lands  occupied  by  them  as 
a  homestead  may,  under  a  statute  provid- 
ing that,  "upon  the  death  of  either  husband 
or  wife,  the  survivor  may  continue  to  pos- 
sess and  occupy  the  whole  homestead  until 
it  is  otherwise  disposed  of  according  to 
law,"  as  against  the  husband's  heirs,  oc- 
cupy and  possess  the  whole  thereof  as  long 
us  she  preserves  its  homestead  character  by 
maintaining  a  home  thereon.  Holmes  v. 
Holmes,  30:  920,  111  Pac.  220,  —  Okla.  — . 

(Annotated) 

HOMICIDE. 

Admissibility  of  dying  declarations,  see 

Evidence,  18. 
Relevancy  and  materiality  of  evidence 

in   prosecution    for,    see    Evidence, 

19. 
Sufficiency   of   evidence   in   prosecution 

for,  see  Evidence,  31. 
.   Indictment  for,  see  Indictment,  etc. 

One  is  guilty  of  homicide  who,  with 
reckless  disregard  for  the  safety  of  others, 
so  negligently  drives  an  automobile  in  a 
public  street  as  to  strike  and  kill  a  pedes- 
trian. State  v.  Goetz,  30:  458,  76  Atl. 
1000,  83  Conn.  437.  (Annotated) 

HOSE. 

Bursting  a  hose  while  flushing  streets, 
see  Municipal   Corporations,  2. 

HUSBAND  AND  WIFE. 

Privy  examination  of  wife,  see  Ac- 
knowledgment. 

Review  by  Federal  supreme  court  of 
local  law  as  to  community  prop- 
erty, see  Appeal  and  Error,  2,  3. 

Validity  of  conveyance  to  wife  by  hus- 
band as  against  trustee  in  bank- 
ruptcy, see  Bankruptcy,  6. 

Subjecting  rights  of  surviving  wife  in 

community  property  to  inheritance 

tax.  see  Constitutional  Law,  14. 

30  L.K.A.(N.S.) 


Condition  of  married  woman's  right  to 
rescind  conveyance,  see  Ejectment. 

Ejectment  because  of  failure  of  husband 
to  join  in  deed  by  married  woman, 
see  Ejectment. 

Estoppel  of  married  woman,  see  Estop- 
pel. 

Conveyance  to  wife  of  real  estate  pur- 
chased with  her  funds,  see  Estop- 
pel, 3. 

Election  by  widow  between  will  and  her 
independent  rights  in  property,  see 
Wills,  7-9. 

As  to  divorce,  see  Divorce  and  Separa- 
tion. 

As  to  marriage,  see  Mariiage. 

1.  A  married  woman  whose  husband 
does  not  refuse  to  join  in  a  deed  of  her  real 
estate  cannot  avoid  her  contract  to  make 
the  sale,  on  the  theory  that  he  has  not 
joined,  where  the  statute  gives  her  the  same 
right  to  sell  her  real  estate  as  though  she 
were  sole,  except  that  her  husband  must 
join  in  the  deed.  McCoy  v.  Niblick,  30: 
353»  77  Atl.  651,  —  Pa.  — .      (Annotated) 

2.  A  married  woman  cannot  repudiate 
her  sale  of  real  estate  and  keep  the  pur- 
chase price  because  her  husband  has  not 
joined  in  the  deed,  where  the  statute  pro- 
vides that  she  shall  have  the  same  right 
to  dispose  of  her  real  estate  as  an  unmar- 
ried person,  but  that  she  cannot  convey 
real  property  unless  her  husband  joins  in 
the  conveyance.  McCoy  v.  Niblick,  30:  355, 
70  Atl.  677,  221  Pa.  123. 

3.  The  common-law  relation  between 
husband  and  wife  was  not  so  far  modified 
as  to  give  the  wife  a  right  of  action  to  re- 
cover damages  from  her  husband  for  an  as- 
sault and  battery  committed  by  him  upon 
her  person  by  a  statute  authorizing  married 
women  "to  sue  separately  for  the  recovery, 
security,  or  protection  of  \heir  property,  and 
for  torts  committed  against  them,  as  fully 
and  freely  as  if  they  were  unmarried." 
Thompson  v.  Thompson,  30:  1x53,  31  Sup. 
Ct.  Rep.  Ill,  218  U.  S.  611,  64  L.  ed.  1180. 

( Annotated ) 
ICE. 

As  personal  baggage  of  passenger  on 
street  car,  see  Carriers,  15;  Dam- 
ages, 2. 

ILLEGITIMATES. 

Right  of  natural  mother  to  visit,  see 

Contempt,  1;  Parties,  8,  9. 
Legitimation   of  illegitimate  child,   see 

Parent  and  Child,  2. 
Adoption  of  illegitimate  child  without 

mother's   consent,   see   Parent   and 

Child,  3,  4. 

IMMIGRANT. 

Accompanying  stock  and  household 
goods  as  passenger,  see  Carriers,  1. 

IMPAIRMENT   OF   OBLIGATIONS. 

See  Constitutional  Law,  14,  16. 


IMPE.4CHMENT. 

Ocss  pxamination    for   purpose  of. 
Witnesses,  1. 


IMPLIED  AGREEMENTS— INSTIGATION. 
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IMPIirBJD  AGR££MJE:NTS. 

See  Contracts,  2. 

IMPIilED  COVENANTS. 

In  lease,  see  Landlord  and  Tenant,  1. 

IMPROVEMENTS . 

Bight  of  vendee  to  compensation  for,  on 
rescission  by  vendor,  see  Eject- 
ment. 

Liens  for,  see  Mechanics'  Liens. 

Public  improvements,  see  Public  Im- 
provements. 

IMPUTED   NEGLIGENCE. 

See  Negligence,  5. 

INCOMPETENT  PERSONS. 

As    to    married    women,    see   Husband 

and  Wife. 
Ab  to  infants,  see  Infants. 

A  deed  of  an  insane  person  to  one 
who  has  knowledge  of  the  grantor's  inca- 
pacity, and  who  gives  no  substantial  con- 
sideration for  the  property,  is  a  nullity, 
and  does  not  revoke  a  valid  will  previous- 
ly made  by  the  grantor.  Bethany  Hospi- 
tal Co.  V.  Philippi,  30:  194,  107  Pac.  530, 
82  Kan.  64. 

INDEPENDENT  CONTRACTORS. 

Liability  for  injury  by  defects  in  high- 
way, see  Highways,  8. 
Who  are,  see  Master  and  Servant,  25. 

INDICTMENT,    INFORMATION,    AND 
COMPLAINT. 

Sufficiency  of  evidence  to  sustain  con- 
viction under,  see  Evidence,  31. 

Where  an  indictment  charges  the 
accused  with  having  assaulted  and  killed 
one  "P.  S.,  alias  F.  M.,"  the  "P.  S.,"  can- 
not be  rejected  as  surplusage  so  as  to  sus- 
tain a  conviction  upon  evidence  tending 
to  show  that  the  defendant  killed  a  person 
commonly  known  as  F.  M.,  since,  under 
the  indictment,  the  name  of  the  person  as- 
saulted was  essential  matter  of  description, 
which  cannot  be  stricken  as  surplusage. 
Goodlove  V.  State,  30:  134,  92  N.  E.  491,  82 
Ohio  St.  365.  ,        (Annotated) 

INFANTS. 

Jurisdiction  of  court  to  determine  right 
of  visit  by  parent  denied  custody 
of  child,  see  Courts,  6. 

Employment  of,  without  consent  of  par- 
ent, see  Master  and  Servant,  1. 

Adoption  of,  see  Parent  and  Child,  3-5. 

Custody. 

Evidence  in  suit  to  secure  custody,  see 
Evidence,  9. 

1.  Upon  the  death  of  the  parent  to 
which  a  child  was  awarded  by  a  decree  of 
divorce,  the  other  parent  becomes  entitled 
to  its  custody,  unless,  in  a  contest  therefor, 
it  is  shown  that  such  parent  is  disqualified, 
or  the  interests  of  the  child  require  some 
other  disposition  of  its  person.  Wilson  v. 
Mitchell,  30:  507,  111  Pac.  21,  —  Colo.  — . 
30  L.R.A.(N.S.) 


2.  That  a  divorce  was  granted  against 
the  mother  of  a  child  for  wrongdoing  is  not 
conclusive  against  her  right  to  the  custody 
of  the  child  many  years  afterwards,  where 
the  father  is  dead,  and  she  has  remarried, 
has  a  good  home  and  social  standing,  and 
there  is  not  the  slightest  intimation  or  sus- 
picion of  wrongdoing  subsequent  to  the  di- 
vorce. Wilson  V.  Mitchell,  30:  507,  111 
Pac.  21,  —  Colo.  — . 

3.  That  the  grandparents  of  a  child 
in  whose  custody  it  was  placed  have  ac- 
quired an  affection  for  it  and  it  for  them 
is  not  sufficient  reason  for  refusal  to  re- 
turn it  to  the  custody  of  its  mother,  who 
surrendered  possession  of  it  merely  for  the 
benefit  of  its  health,  and  always  manifested 
her  interest  in  and  love  for  it,  and  contrib- 
uted to  its  support.  Wilson  v.  Mitchell, 
30:  507,  111  Pac.  21,  —  Colo.  — . 

4.  The  mere  fact  that  a  mother  in- 
tends, if  she  secures  possession  of  her  son, 
to  take  him  to  England  for  residence,  is  not 
sufficient  to  cause  the  courts  to  deny  her 
the  right  to  such  possession  as  against  the 
claims  of  its  grandparents,  with  whom  ft 
had  been  placed  by  its  father,  who  has  since 
deceased.  Wilson  v.  Mitchell,  30:  507,  111 
Pac.  21,  —  Colo.  — .      . 

5.  The  preference  of  a  nine-year-old  boy 
to  remain  with  his  ^andparents  rather 
than  return  to  his  mother  will  not  control 
the  decision  of  the  court,  where  he  had  al- 
ways manifested  affection  for  her  until  the 
institution  of  the  proceedings  for  his  cus- 
tody, when  he  manifested  an  unexplained 
aversion  to  her.  Wilson  v.  Mitchejl,  30:  507, 
111  Pac.  21,  —  Colo.  —. 

INFORMATION. 

For  criminal  offense,  see  Indictment, 
etc. 

INHERITANCE  TAX. 

Constitutionality  of,  see  Constitutional 
Law,  14. 

INJUNCTION. 

An  injunction  against  the  pumping 
of  oil  and  gas  wells  will  not  be  awarded  in 
favor  of  the  owner  of  neighboring  wells,  if 
the  latter  has  been  guilty  of  similar  acts, 
even  though  in  a  lesser  degree.  Ho  Oil  Co. 
V.  Indiana  Natural  Gas  &  Oil  Co.  30:  1057, 
92  N.  E.  1,  —  Ind.  — .  (Annotated) 

INSOLVENCY. 

As  to  bankruptcy,  see  Bankruptcy. 
Of  corporations,   see   Corporations,  7. 
Of  purchaser  as  ground  for  rescission, 
see  Sale,  5. 

INSPECTION. 

Right  of  stockholder  to  inspect  books 
of  corporation,  see  Corporations, 
3,  4. 

In  general,  see  Discovery  and  Inspec- 
tion. 

INSTIGATION. 

As  affecting  criminal   responsibility,  see 
Criminal  Law,  1. 
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INSTRUCTION. 

Duty  to  give  to  Berrant,  see  Master  and 

Servant,  7,  8. 

TNSURANO£. 

Ab  aseets  of  bankruptcy,  see  Bankrupt- 
cy, 1. 

Negligence  in  transmitting  telegram 
from  insurer  canceling  policy,  see 
Damages,  4;  Proximate  Cause,  1; 
Telegraphs,  6. 

Revoking  designation  of  state  officer 
to  receive  service,  see  Writ  and 
Process,  2,  3. 

Pleading  in  suit  aginst  company  for 
failure  to  make  loan  on  policy,  see 
Pleading,  6. 

Change  of  venue  in  action  on  policy, 
see  Venue. 

Foreign  corporations. 

1.  Merely  recognizing  existing  insur- 
ance policies  and  receiving  the  premiums 
on  them  at  its  office  in  another  state  and 
adjusting  claims  which  accrue  does  not 
constitute  doing  business  within  a  state 
by  an  insurance  company  after  its  assert- 
ed withdrawal  therefrom,  so  as  to  continue 
in  force  its  desi^ation  of  the  insurance 
commissioner  as  its  .agent  to  receive  serv- 
ice of  process.  Hunter  v.  Mutual  Reserve 
L.  Ins.  Co.  30:  677,  76  N.  E.  1072,  184  N.  Y. 
136. 

2.  The  receipt  by  a  foreign  insurance 
company  at  its  home  office  of  premiums  up- 
on policies  theretofore  issued,  together 
with  four  isolated  acts  extending  over  a 
period  of  three  years,  consisting  in  rewrit- 
ing an  existing  policy,  sending  a  check  in 
payment  of  a  policy,  to  be  delivered  upon 
receipt  of  certain  unpaid  assessments,  and 
two  adjustments  within  the  state  of  claims 
which  have  accrued,  do  not  constitute  do- 
ing business  within  the  state  after  the  com- 
pany's asserted  withdrawal  therefrom  in 
good  faith,  so  as  to  preclude  it  from  revok- 
ing its  designation  of  the  state  insurance 
commissioner  us  its  agent  to  receive  serv- 
ice of  process.  Hunter  v.  Mutual  Reserve 
L.  Ins.  Co.  30:  686,  31  Sup.  Ct.  Rep.  127, 
218  U.  S.  673,  64  L.  ed.  1155. 
Renewal  of  policy. 

3.  Mere  delay  in  rejecting  a  receipt 
for  renewal  of  an  accident  insurance  policy 
does  not  amount  to  an  acceptance  which 
will  continue  the  policy  in  force.  Rich- 
mond v.  Travelers'  Ins.  Co.  30:  954,  130  S. 
W.    790,   —  Tenn.   — . 

4.  An  accident  insurance  policy  is  not 
in  force  where  a  renewal  receipt  is  mailed 
by  the  agent,  held  by  the  insured  a  couple 
of  weeks,  and  returned  with  a  notice  to  dis- 
continue, although  the  agents  do  not  accept 
the  discontinuance,  but  write  assured  that 
they  will  hold  the  receipt  for  him  and  give 
him  credit  for  the  premium,  where  he  dies 
before  the  letter  reaches  him;  and  it  is 
immaterial  that  both  parties  think  that  the 
policy  is  in  force  until  the  discontinuance 
IS  accepted.  Richmond  v.  Travelers*  Ins. 
Co.  30:  954,  130  S.  W.  790,  —  Tenn.  — . 
Rescission. 

5.  Breach  by  an  insurance  company  of 
30  L.R.A.(N.S.) 


its  contract  to  lend  money  on  a  policy  does 
not  justify  the  insured  in  treating  the  con- 
tract as  rescinded,  and  suing  for  a  return 
of  the  premiums  paid.  Lewis  y.  New  York 
L.  Ins.  Co.  30:  laoa,  181  Fed.  433,  —  C.  C. 
A.  — .  (Annotated) 

6.  The  holder  of  an  insurance  policy 
which  contains  a  provision  for  loans  upon 
the  policy  does  not  make  a  case  for  rescis- 
sion of  the  contract  for  failure  to  grant  a 
loan,  where  he  does  not  allow  time  between 
the  making  of  his  demand  and  the  bring- 
ing of  the  suit  for  the  application  to  reach 
the  home  office  and  the  reply  to  be  returned, 
and  he  does  not  execute  the  loan  agree- 
ment which  the  policy  makes  a  condition 
precedent  to  the  granting  of  a  loan.  Lewis 
V.  New  York  L.  Ins.  Co.  30:  laoa,  181  Fed. 
433,  —  C.  C.  A.  — . 

WaiTcr;  estoppel. 

7.  A  form  of  policy  of  fire  insurance, 
although  prescribed  by  law,  is,  when  is- 
sued by  the  insurance  company,  none  the 
less  a  contract,  and  is  to  be  construed  as 
such;  and  while  the  fact  that  it  is  a  stand- 
ard form  may  affect  a  question  of  pure 
waiver,  it  does  not  abrogate  the  doctrine 
of  estoppel,  especially  where  it  is  provided 
by  statute  that  policies  in  the  standard 
form  shall  be  subject  to  the  same  rules  of 
construction  as  to  their  effect,  or  the  waiv- 
er of  any  of  their  provisions,  as  if  the  form 
thereof  had  not  been  prescribed.  Lei  sen  v. 
St.  Paul  F.  &  M.  Ins.  Co.  30:  539»  127  N.  W. 
837,  —  N.  D.  — . 

8.  An  insurance  companv  whose  agent 
was  expressly  informed,  at  the  time  of  the 
execution  of  a  fire  policy,  of  the  true  inter- 
est of  the  insured  in  the  property,  and  who 
carelessly  and  negligently,  without  the  con- 
nivance of  the  assured,  stated  in  the  policy 
that  the  insured  was  the  owner  in  fee 
simple,  which  was  not  true,  and  collected 
and  retained  the  premium,  is  estopped  to 
deny  liability  in  an  action  on  the  policy, 
although  it  provided  that  the  entire  policy 
should  be  void  if  the  interest  of  the  insured 
was  not  truly  stated  therein,  or  if  his  in- 
terest was  other  than  sole  and  uncondition- 
al ownership,  unless  otherwise  provided  by 
agreement  indorsed  on  the  policy,  and  also 
that  no  officer  or  asent  should  have  pow- 
er to  waive  any  of  tne  provisions  or  condi- 
tion of  the  policy,  and  that  no  officer  or 
agent  should  be  deemed  to  have  waived 
any  such  provisions  or  conditions  unless 
such  waiver  was  written  upon  or  attached 
to  the  policy.  Lei  sen  v.  St.  Paul  F  &  M. 
Ins.  Co.  30:  539,  127  N.  W.  837,  —  N.  D.  — . 

9.  Restrictions  in  a  policy  of  fire  insur- 
ance limiting  the  power  of  agents  to  waive 
conditions  except  in  a  certain  manner  do 
not  apply  to  those  conditions  which  relate 
to  the  inception  of  the  contract,  where  the 
agent,  with  full  knowledge  of  the  facts,  is- 
sues the  policy  and  collects  the  premium, 
and  the  insured  has  acted  in  good  faith. 
Leisen  v.  St.  Paul  F.  &  M.  Ins.  Co.  30:  539, 
127  N.  W.  837,  —  N.  D.  — . 

Not'ce;   proofs  of   loss. 

10.  A  requirement  of  an  accident  insur- 
ance   policy    that   claimant   must   give   af- 
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firmative  proof  in  writing  of  the  death,  and 
of  its  being  the  proximate  result  of  external 
and  accidental  means,  is  satisfied  if  the 
beneficiary  makes  a  prima  facie  showing 
that  the  death  had  occurred,  and  had  re- 
sulted from  the  causes  stated.  Jenkins  y. 
Commercial  Men's  Asso.  30:  zzSz,  124  N. 
W.  199,  —  Iowa,  — . 

Risks  and  causes  of.  loss,  injury,  and 
death. 

11.  Death  from  blood  poisoning  due  to 
perforation  of  the  rectum  by  a  bone,  pre- 
sumably swallowed  with  food,  is  caused  by 
external,  violent,  and  accidental  means, 
within  the  meaning  of  those  terms  in  an 
insurance  policy.  Jenkins  v.  Hawkeye  Com- 
mercial Men's  Asso.  30:  iiSz,  124  N.  W.  199, 
-  -  Iowa,  — .  (  Annotated) 
Guaranty  policies. 

12.  One  who  undertakes  to  indemnify  a 
manufacturer  against  loss  from  liability 
imposed  by  law  for  damages  on  account  of 
bodily  injuries  accidentally  suffered  by  any 
person  not  employed  by  the  assured,  while 
at  or  about  the  work  of  the  assured,  and 
to  defend  any  suit  brought  to  enforce  a 
claim  for  damages  on  account  of  an  accident 
covered  by  the  policy,  is  not  liable  for  the 
costs  and  counsel  fees  and  the  amount  paid 
in  compromise  of  a  suit  brought  by  a  boy 
injured  while  trespassing  upon  its  property 
for  the  purpose  of  gaining  a  view  of  the  in- 
terior of  a  theater  on  the  adjoining  prop- 
erty, under  circumstances  absolving  the  as- 
sured from  liability  for  the  injury.  Hen- 
derson Lighting  &  P.  Co.  v.  Maryland  Cas- 
ualty Co.  30:  1 105,  69  S.  E.  234,  153  N.  C. 
275.  ( Annotated ) 

13.  One  agreeing  to  indemnify  an  em- 
ployer against  liability  for  damages  on  ac- 
count of  bodily  injuries  to  an  employee 
through  his  negligence,  by  a  policy  provid- 
ing that  no  action  shall  lie  against  the  in- 
surer as  respects  any  loss  under  the  policy 
unless  it  shall  be  brought  by  the  assured 
himself,  for  loss  actually  sustained  and  paid 
by  him  in  satisfaction  of  a  final  judgment, 
and  binding  the  insurer  to  defend  any  ac- 
tion brought  by  an  injured  employee  against 
the  assured,  or  settle  the  same,  is  not  liable 
to  the  injured  servant  for  the  amount  of  a 
judgment  recovered  by  him,  although  the 
employer  has  become  insolvent,  and  the  in- 
surer assumed  the  defense  of  the  action, 
and  excluded  the  employer  from  participat- 
ing therein.  Cayard  v.  Robertson,  30:  iaa4, 
131  S.  W..864,  —  Tenn.  — . 

14.  Injury  to  an  employee  from  glanders 
contracted  from  horses  which  his  duties  re- 
quired him  to  handle  is  within  a  policy 
insuring  the  employer  against  liability  for 
the  loss  imposed  by  law  upon  the  insured 
for  damages  on  account  of  bodily  injuries 
accidentally  suffered  by  an  employee  while 
on  duty  within  the  premises  of  the  assured 
in  the  operation  of  his  trade  or  business. 
H.  P.  Hood  &  Sons  v.  Maryland  Casualty 
Co.  30:  119a,  92  N.  E.  329,  206  Mass.  223. 

(Annotated) 

INSrHANCE  COMMISSIONER. 

Service  of  process   on,   see   Writ   and 
Process,  2,  3. 
30  L.K.A.(K".S.) 


INTENT. 

Of  one  making  false  representation,  see 
Fraud  and  Deceit,  1.     . 

INTEREST. 

Liability  of  custodian  for  interest  on 
public  money,  see  Bonds,  3. 

INTERPRETATION. 

Of  contracts,  see  Contracts,  4-7. 

INTERSTATE   COMMERCE   COMMIS- 
SION. 

Persons  dealing  with  interstate  car- 
riers are  as  effectually  bound  by  the  inter- 
state commerce  act  and  the  orders  of  the 
Commission  as  to  both  freight  and  passen- 
ger tariffs  as  is  the  carrier  himself.  Mel- 
ody V.  Gr^'at  Northern  R.  Co.  30:  568,  127 
N.  W.  643,  —  S.  D.  — . 

INTOXICATING   LIQUOR. 

Revocation  of  license  for  wrongful  sale 
of  liquor,  see  Constitutional  Law, 
10;  Criminal  Law,  2. 

Entrapment  as  defense  to  liability  for 
sale,  see  Criminal  Law,  1. 

Judicial  notice  of  intoxicating  charac- 
ter of  liquor,  see  Evidence,  1. 

Direction  of  verdict  in  prosecution  for 
sale  of,  see  Trial,  16. 

1.  The  statutory  prohibition  of  the  sale 
of  malt  liquor  makes  the  sale  of  such  liquor 
unlawful  regardless  of  the  amount  of  alco- 
hol it  contains  or  its  intoxicating  quality. 
Fuller  ▼.  Jackson,  30:  1078,  62  So.  873,  — 
Miss.  — . 

2.  The  prohibition  of  the  sale  of  alco- 
holic liquor  does  not  apply  to  a  beverage 
which  contains  less  than  2^0  o^  1  P^r  cent 
of  alcohol.  Fuller  v.  Jaek»on,  30:  1078,  62 
So.  873,  —  Miss.  — . 

JAMESTOWN. 

Word  "Jamestown"  as  valid  trademark, 
see  Trademarks,  1. 

JOINDER. 

Of  causes  of  action,  see  Action  or  Suit, 
4. 

JOINT  CREDITORS  AND  DEBTORS. 

Conclusiveness  as  to  master  of  acquit- 
tal of  servant,  see  Judgment,  6. 

1.  A  joint  action  may  be  maintained 
against  a  railroad  company  which  contract- 
ed to  furnish  employees  to  assist  in  install- 
ing a  machine  which  had  been  purchased 
from  a  manufacturing  company,  which  re- 
tained title  thereto  until  payment  was 
made,  and  such  manufacturing  company, 
which  undertook  to  furnish  a  competent 
engineer  to  superintend  the  erection  and  in- 
stallation of  the  machine  by  an  employee 
of  the  former,  who  was  negligently  injured 
during  such  installation,  while  acting  under 
the  direction  of  the  engineer  of  the  latter 
company.  Fliege  v.  Kansas  City  W.  R.  Co. 
30:  734,  107  Pac.  665,  82  Kan.  147. 

(Annotated) 
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2.  That  it  may  be  difficult  to  determine 
what  portion  of  the  injury  to  land  by  sur- 
face water  was  due  to  the  act  of  a  munici- 
pality, and  what  to  another  cause,  does  not 
defeat  an  action  against  the  municipality 
for  its  share  of  the  damage.  Baker  v. 
Akron,  30:  619,  122  N.  W.  926,  —  Iowa,  — . 

JOINT  TORT  FEASORS. 

See  Joint  Creditors  and  Debtors. 

JUDGMENT. 

Time  for  taking  appeal  from,  see  Ap- 
peal and  Error,  5. 

Sufficiency  of  objection  to  setting 
aside  decree,  see  Appeal  and  Error, 
9,  10. 

As  evidence,  see  Evidence,  9. 

Presumption  as  to  jurisdiction,  see  Evi- 
dence, 7. 

Jurisdiction  to  enter  judgment  against 
garnishee,  see  Garnishment,  4. 

Form  and  substance. 

1.  The  decree  of  a  probate  court  need 
not  recite  the  acts  or  facts  upon  which  the 
jurisdiction  of  the  court  depended.  Holmes 
V.  Holmes,  30:  920,  111  Pac.  220,  —  Okla.  — . 
Effect  and  oonclnslveness. 

2.  A  judgment  denying  the  claim  of  a 
widow  to  share  in  the  estate  of  decedent  as 
his  widow,  on  the  ground  that  the  marriage 
was  not  proved,  does  not  of  itself  require 
the  rejection  of  her  claim  against  his  es- 
tate for  services,  which  was  not  presented 
within  the  time  required  by  statute,  on  the 
ground  that  equity  would  not  interfere  be- 
cause the  relations  between  the  parties  were 
meretricious.  Asher  v.  Pegg,  30:  890,  123 
N.  W.  739,  —  Iowa,  — . 

3.  The  dismissal  of  a  voluntary  peti- 
tion in  bankruptcy  for  laches  on  the  part 
of  the  bankrupt  in  prosecuting  the  proceed- 
ings will  prevent  his  discharge  in  subsequent 
proceedings  from  debts  which  could  have 
been  proved  in  the  former  one.  Pollet  v. 
Cosel,  30:  1 164,  179  Fed.  488,  103  C.  C.  A. 
68.  (Annotated) 

4.  That  one  who  has  denied  the  charges 
upon  which  a  suit  for  divorce  was  based 
made  no  effort  to  disprove  them  at  the 
trial  does  not  amount  to  an  admission  of 
their  truth  where  she  did  not  know  the  ex- 
act charges  made  against  her,  and  there  is 
evidence  tending  to  show  that  the  divorce 
decree  was  procured  by  perjured  testimony. 
Wilson  V.  Mitchell,  30:  507,  HI  Pac.  21,  — 
Colo.  — . 

5.  A  verdict  exonerating  the  servant  in 
an  action  against  a  railroad  company  and 
its  locomotive  engineer  for  the  death  of 
plaintiff's  son,  caused  by  the  misfeasance  of 
the  engineer,  requires  an  acquittal  of  the 
railroad  company  also.  Southern  R.  Co.  v. 
Harbin,  30:  404,  68  S.  E.  1103,  —  Ga.  — . 

( Annotated ) 
Relief  against. 

6.  A  judgment  will  be  set  aside  where 
the  court  refused  to  file  and  liear  a  motion 
directed  to  the  petition  in  an  action  pending 
before  it,  and  proceeded  to  enter  judgment 
as  on  default,  where  the  motion  was  made 
during  the  trial,  and  prior  to  the  entry  of 
ludgnient,  and  the  court  was  informed  that 
30  L.R.A.(N.S.) 


the  motion  papers  had  been  deposited  in  a 
postoffice,  postage  paid,  in  an  envelop  ad- 
dressed to  the  clerk  of  the  court,  by  the 
attorney,  who  resided  in  another  county,  in 
such  season  that  they  should,  in  due  and 
regular  course  of  mail,  have  arrived  on  the 
answer  day,  but  were  in  fact  delayed  by 
reason  of  miscarriage.  Chicago,  R.  I.  &  P. 
R.  Co.  V.  Eastham,  So:  740,  110  Pac.  887,  — 
Okla.  — .  (Annotated) 

7.  One  who  so  dominates  the  will  of  his 
wife  as  to  force  her  against  her  will  to 
bring  a  petition  in  couH  for  the  adoption 
of  his  son  by  a  former  wife  commits  a  gross 
fraud  upon  the  wife,  and  such  fraud  upon 
the  court  that  the  decree  of  adoption  will 
be  set  aside  in  a  proper  case.  Phillips  v. 
Chase,  30:  159,  89  N.  E.  1049,  203  Mass.  556. 

8.  A  decree  secured  by  fraud,  whereby  a 
woman  adopts  her  husband's  son  by  a  for- 
mer wife,  will  be  set  aside  at  the  suit  of 
her  next  of  kin,  after  the  death  of  the  son, 
where,  if  permitted  to  stand,  it  will  deprive 
them  of  property  to  which  they  are  entitled, 
and  vest  it  in  the  husband,  who  was  guilty 
of  the  fraud.  Phillips  v.  Chase,  30:  159,  89 
N.  E.  1049,  203  Mass.  556.  (Annotated) 

9.  A  man  who  by  fraud  induces  his 
wife  to  adopt  his  son  by  a  former  wife, 
thinking  that  if  the  son  gets  her  property 
the  father  will  benefit  thereby,  cannot,  after 
the  son's  death,  assert  title  to  the  property 
as  his  heir  against  the  next  of  kin  of  the 
wife,  on  the  theory  that  the  decree  of  adop- 
tion cannot  be  set  aside  because  the  son  was 
not  a  party  to  the  fraud.  Phillips  v.  Chase, 
30:  X59»  89  N.  E.  1049,  203  Mass.  556. 

JUDICIAI^  NOTICE. 

See  Evidence,  1,  2,  25. 

JURISDICTION. 

Of  appellate  court,  see  Appeal  and  Er- 
ror. 
Presumption  of,  see  Evidence,  7. 
To  render  judgment,  see  Judgment,  1. 
In  general,  see  Courts. 

JURY. 

Presumption   of  waiver  of  jury   trial, 

see  Appeal  and  Error,  11. 
Estoppel  by   consent   to  trial  without 

jury,  see  Appeal  and  Error,  13. 
Prejudicial  error  in  matters  as  to,  see 

Appeal  and  Error,  30. 
Question  for  court  or  jury,  see  Trial. 
Effect  of  demurrer  to  raise  question  of 

right   to  jury  trial,  see   Pleading, 

18. 

1.  A  jury  cannot  be  demanded  as  mat- 
ter of  right  in  an  action  by  a  devisee  under 
a  concededly  valid  will,  to  cancel  and  set 
aside  a  deed  which  the  testator  was  fraudu- 
lently procured  to  execute  while  he  was  of 
unsound  mind,  on  the  ground  that  it  Great- 
er a  cloud  on  title,  which  was  alleged  to 
have  passed  under  the  provisions  of  the 
will,  since  such  an  action  is  equitable  in  its 
nature.  Bethany  Hospital  Co.  v.  Philippi, 
30:  194,  107  Pac.  530,  82  Kan.  64. 

2.  Defendants  cannot  avoid  the  effect 
of  their  neglect  to  demand  a  jury  trial  011 
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the  theory  that,  the  suit  being  to  enforce  a 
lien,  and  therefore  of  equitable  jurisdiction, 
a  demand  for  a  jury  would  have  been  an 
idle  formality  and  of  no  avail.  Lidianapolis 
Northern  Traction  Co.  ▼.  Brennen,  30:  85, 
87  N.  E.  215,  —  Ind.  — . 

KNOWL£DG£. 

Ab  affecting  right  to  raise  estoppel,  see 
Estoppel,  4. 

Burden  of  proof  as  to,  see  Evidence,  4. 

Evidence  of,  see  Evidence,  20,  21. 

Of  master  as  to  incompetence  of  serv- 
ant, see  Master  and  Servant,  13. 

Allegation  as  to,  in  pleading,  see  Plead- 
ing, 8. 

Of  telegraph  company  of  importance  of 
message,  see  Telegraphs,  5. 

Of  telegraph  company  that  message  is 
■  for  benefit  of  addressee,  see  Tele- 
graphs, 6. 

LABORSRS. 

Lien  of,  see  Mechanics'  Liens. 

LACH£S. 

Sufficiency  of  objection  to  permit  rais 
ing  of  question  of  right  to  appeal, 
see  Appeal  and  Error,  10. 

Estoppel  by,  see  Estoppel,  3. 

To  bar  action,  see  Limitation  of  Ac- 
tions, 1,  2. 

LAND  CONTRACT. 

See  Vendor  and  Purchaser. 

LANDLORD  AND  TENANT. 

Damages   for   waste,   see  Damages,   10. 

Estoppel  of  wife  of  tenant,  see  Estop- 
pel, 1,  2. 

As  to  oil  and  gas  lease,  see  Mines. 

What  constitutes  waste  by  tenant,  see 
Waste. 

Implied  covenants. 

1.  The  mere  lease  by  the  proprietor  of 
a  hotel  for  restaurant  purposes  of  a  room 
between  the  street  and  the  rotunda  of  the 
hotel,  with  entrances  upon  both,  does  not 
include  the  right  to  have  the  entrance  into 
the  rotunda  kept  open,  although  closing  it 
will  cause  a  loss  of  patronage  to  the  restau- 
rant. Jemo  v.  Tourist  Hotel  Co.  30:  926, 
104  Pac.  820,  55  Wash.  595. 

Fixtures. 

2.  A  tenant  is  not  taxable  for  a  cold- 
storage  plant  erected  by  him  in  the  leased 
building,  extending  from  basement  to  the 
fifth  story  above,  involving  substitution  of 
floors,  and  constructed  so  as  to  form  part 
of  the  building,  if  there  is  no  provision 
in  the  lease  giving  him  the  rii^ht  to  remove 
it,  and  it  cannot  be  removed  without  caus- 
ing injury  to  the  estate  and  destruction  of 
the  plant  itself  as  such.  John  P.  Squire  & 
Co.  V.  Portland,  30:  576,  76  Atl.  679,  106  Mc. 
234.  (Annotated) 
Liability  of  landlord. 

3.  A  landlord  cannot  e«*cape  liability 
for  injury  to  the  floors  and  wall  of  the 
leased  building,  which  the  lessee  is  compellefl 
to  repair,  becau.«e  tlie  cost  of  tlie  repairs 
30  L.R.A.(N.S.) 


cannot  be  stated  with  exactness,  if  it  can 
be  reasonably  estimated  from  known  and 
approved  data.  Jemo  v.  Tourist  Hotel  Co. 
30:  9a6,  104  Pac.  820,  66  Wash.  595. 

LARCENY. 

A  finder  is  not  guilty  of  larceny  be- 
cause he  knows  or  ascertains  who  the  owner 
of  the  property  is,  and  either  denies  having 
it  or  fails  voluntarily  to  return  it.  Brewer 
V.  State,  30:  339,  125  S.  W.  127,  93  Ark. 
479.  (Annotated) 

LAWS. 

As  to  statutes,  see  Statutes. 

LEASE. 

Estoppel  by,  see  Estoppel,  1,  2. 

In  general,  see  Landlord  and  Tenant. 

LEAVE  OF  COURT. 

To  file  bill  of  review,  see  Review,  1. 

LEGISLATURE. 

Power  to  exempt  city  from  liability  for 
injuries  on  highway,  see  Highways, 
6. 

Enactment  of  statutes  by,  see  Statutes. 

Power  to  prohibit  issuing  of  trading 
stamps,  see  Trading  Stamps,  3. 

LEGITIMATION. 

Of  illegitimate  child,  see  Parent  and 
Child,  2. 

LETTERS. 

Admissibility  in  evidence,  see  Evidence, 
10. 

LEVY  AND  SEIZURE. 

As  to  exemptions,  see  Exemptions. 

A  vested  remainder  is  subject  to  exe* 
cution  during  the  continuance  of  the  preced- 
ing estate.  W^alker  v.  Alverson,  30:  115,  68 
S.  E.  966,  —  S.  C.  — .  (Annotated) 

LIBEL  AND  SLANDER. 
Privileged    oommunlcations. 

Privilege  as  question  for  jury,  see  Trial, 
7. 

1.  Comment  made  in  good  faith  and 
fairly  published  in  connection  with  the  pub- 
lication of  a  police  report  that  persons  had 
been  poisoned  by  sugar  purchased  at  plain- 
tiff's store  does  not  render  the  publishers 
liable  in  an  action  for  libel  based  tiiereon, 
where  actual  damages  are  not  proven. 
Morasca  v.  Item  Co.  30:  315,  52  So.  5G5,  120 
La.  426.  (Annotated) 

2.  A  county  superintendent  of  schools 
is  not  absolutely  privileged  in  requesting 
the  state  board  of  examiners  to  refuse  a 
teacher's  license  because  of  lack  of  good 
moral  character  of  the  applicant.  Tanner 
V.  Stevenson,  30:  200,  128  8.  W.  878,  138 
Ky.   578.  (Annotated) 

3.  A  county  school  superintendent  who, 
from  malicious  motives,  attacks  the  charac- 
ter of  an  applicant  for  a  state  license  to 
teach  school,  by  making  false  charges  of  im- 
moral  character   against   him,   is  guilty  of 
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libel.     Tanner  v.  Stevenson,  30:  200,  128  S. 
W.  878,  138  Ky.  578. 
Actions;  defenses. 

Presumption  and  burden  of  proof,  see 
Evidence,  5,  8. 

4.  Plaintiff  must  show  actual  malice 
to  recover  in  a  libel  case  where  the  defend- 
ant is  entitled  to  a  qualified  privilege.  Tan- 
ner V.  Stevenson,  30:  200,  128  S.  W.  878, 
138  Ky.  678. 

LICENSE. 

Due  process  in  revocation  of  license,  see 
Constitutional  Law,  8. 

Revocation  of  liquor  license,  see  Consti- 
tutional Law,  10. 

Revocation  of,  as  cruel  and  unusual 
punishment,  see  Criminal  Law,  2. 

LIENS. 

On  assigned  claim,  see  Assignment,  3. 

On  property  of  bankrupt,  see  Bank- 
ruptcy, 9. 

Validity  of  statute  displacing  mortgage 
lien,  see  Constitutional  Law,  9,  16. 

For  alimony,  see  Divorce  and  Separa- 
tion, 6. 

Upon  property  devised,  see  Election  of 
Remedies,  2. 

Effect  of  failure  to  demand  jury  trial 
in  suit  to  enforce,  see  Jury,  2. 

On  property  devised,  limitation  period 
for  enforcement  of,  see  Limitation 
of  Actions,  3. 

Of  njechanic  or  materialman,  see 
Mechanics'  Liens. 

Of  pledge,  see  Pledge  and  Collateral 
Security. 

LIFE  INSURANCE. 

See  Insurance. 

LIMITATION  OF  ACTIONS. 

Pleading  of,  for  first  time  on  appeal, 
see  Appeal  and  Error,  16. 

Conflict  01  laws  as  to,  see  Conflict  of 
Laws,  3-5. 

Prescriptive  rights  in  waters,  see  Wa- 
ters, 6,  6. 

Laches. 

Sufficiency  of  objection  to  permit  rais- 
ing of  question  of  right  to  appeal, 
see  Appeal  and  Error,  10. 

Estoppel  by,  see  Estoppel,  3. 

1.  Three  years*  delay  oy  one  fraudulent- 
ly induced  to  purchase  stock  of  a  corpora- 
tion, in  taking  steps  to  rescind  his  contract, 
will  not  defeat  the  right  on  the  ground  of 
laches,  in  favor  of  creditors  having  notice  of 
his  claim.  Davis  v.  Louisville  Trust  Co. 
30:  loii,  181  Fed.  10,  —  C.  C.  A.  — . 

2.  One  defrauded  into  purchasing  stock 
of  a  corporation  cannot  be  charged  with 
laches  which  will  preclude  his  rescinding 
his  contract  until  he  has  knowledge  of  the 
fraud,  or  knowledge  should  be  imputed  to 
him  because  of  suspicious  circumstances 
which  he  failed  to  pursue  after  receiving 
notice  of  them.  Davis  v.  Louisville  Trust 
Co.  30:  loii,  181  Fed.  10,  —  C.  C.  A.  — , 
To  what  claims  applicable. 

3.  The  statute  governing  the  limitation 
30  L.R.A.(N.S.) 


period  for  enforcement  of  mortgage  liens 
applies  to  a  suit  to  enforce  a  Hen  imposed 
by  the  will  on  property  devised,  to  secure 
payment  of  annuities  to  testator's  widow. 
Stringer  v.  Gamble,  30:  8x5,  118  N.  W.  979, 
166  Mich.  296. 
When  statute  runs. 

4.  A  right  of  action  against  an  elec- 
tric light  company  for  unlawfully  trim- 
ming shade  trees  growing  in  the  street,  to 
the  injury  of  the  abutting  property  owner, 
accrues  when  the  trees  are  so  trimmed,  and 
not  when  the  franchise  to  use  the  street  was 
granted  the  electric  company.  Slabaugh  v. 
Omaha  E.  L.  &  P.  Co.  30:  1084,  128  N.  W. 
606,  —  Neb.  — . 
Interruption  of  statute;  removal  of  bar. 

6.  The  complaint  in  an  action  by  a  rail- 
road employee  for  injuries  caused  by  fail- 
ure of  tne  company  to  use  cars  equipped 
with  couplers  in  ordinary  use  cannot,  after 
the  limitation  period  has  elapsed,  be  amend- 
ed so  as  to  charge  failure  to  comply  with 
the  act  of  Congress  requiring  interstate 
railroad  companies  to  equip  their  cars  with 
automatic  couplers,  and  depriving  them  of 
the  defense  of  assumption  of  risk.  Allen  v. 
Tuscarora  Valley  R.  Co.  30:  1096,  78  Atl. 
34,  —  Pa.  —.  (Annotated) 

LIN£Bf£N. 

Master's  duty  to  warn  or  instruct,  see 
Master  and  Servant,  8;  Trial,  12. 

Injury  to,  by  fall  of  pole,  see  Master 
and  Servant,  11. 

Electrician  and  engineer  as  fellow  serv- 
ants of  linemen,  see  Master  and 
Servant,  23. 

LIST. 

Duty  of  taxpayers  to  list  property,  see 
Taxes,  2. 

LOAN. 

Breach  of  agreement  to  loan  money,  see 
Insurance,  6,  6. 

LOCAL  IMPROVEMENTS. 

ISee  Public  Improvements. 

LOST  PROPERTY. 

Larceny  of,  see  Larceny. 

LOTTERY. 

Prohibiting  issuing  of  trading  stamps, 
see  Trading  Stamps,  3. 

A  scheme  by  which  a  corporation  or- 
ganizes a  co-operative  society  to  which  it 
admits  members  upon  payment  of  a  nominal 
fee  which  entitles  them  to  stamps  from 
merchants  under  contract  with  the  corpora- 
tion, which  it  redeems  in  cash  or  mer- 
chandise, is  a  gift  enterprise  within  the 
meaning  of  a  statute  providing  that  every 
person  who  shall  sell  any  article  with  the 
promise  to  give  or  hold  out  the  promise  of 
gift  of,  anything  in  consideration  of  the 
purchase  of  an  article,  shall  be  regarded  as 
conducting  a  gift  enterprise.  District  of 
Columbia  v.  Kraft,  30:  957,  36  App.  D.  C. 
263. 
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MAILS. 

See  Postoffice. 

MAIilCE. 

Presumption  of,  see  Evidence,  6. 

Ab  element  of  action  of  libel  or  slander, 

see  Libel  and  Slander,  3,  4. 
Malicious  evasion  of  tender  of  money, 

see  Torts. 

MAIilCIOUS  ARREST. 

Liability  for,  see  False  Imprisonment. 

MAIilCIOUS  PROSECUTION. 

As   to   false    imprisonment,   see   False 
Imprisonment. 

MAIiT  LIQUOR. 

Prohibition  of  sale  of,  see  Intoxicating 
Liquors,  L 

MANDAMUS. 

Appeal   in   mandamus   proceeding,   see 

Appeal  and  Error,  1. 
Right   to   reversal  of  decree   refusing, 

see  Appeal  and  Error,  32. 
Raising  question  as  to,  for  first  time 

on  appeal,  see  Appeal  and  Error, 

17. 

1.  The  issuance  of  a  peremptory  writ 
of  mandamus  ia  not  prevented  by  the  fact 
that  relator  demanded  excessive  relief. 
State  ex  rel.  Brumley  v.  Jessup  &  Moore 
Paper  Co.  30:  ago,  77  Atl.  16,  —  Del.  — . 
To  court  or  judge. 

2.  Mandamus  lies  to  compel  a  trial 
court  to  vacate  an  invalid  order  requiring 
a  plaintiff  to  produce  its  books  and  papers 
for  examination  by  defendant.  Internation- 
al Harvester  Co.  v.  Smith,  30:  580,  127  N. 
W.  695,  —  Mich.  — . 

Procedure. 

3.  Tlio  constitutionality  of  a  statute 
cannot  be  attacked  in  a  mandamus  proceed- 
ing to  compel  performance  of  an  act  which 
an  official  refuses  to  perform  because  of  the 
statute.  State  ex  rel.  Hunter  v.  Winter- 
rowd,  30:  886,  91  N.  E.  956,  —  Ind.  — . 

4.  The  court  may  quash  part  of  the  re- 
turn to  an  alternative  writ  of  mandamus, 
and  permit  the  rest  to  stand,  where  it  con- 
tains allegations  which  are  a  defense  to 
part  of  the  relief  demanded,  but  not  to  all. 
State  ex  rel.  Brumley  v.  Jessup  &  Moore 
Paper  Co.  30:  290,  77  Atl.  16,  —  Del.  — . 

MANDATORY  PROVISIONS. 

In  statutes,  see  Statutes,  6-8. 

MANUFACTURING  CONTRACT. 

Assignment  of,  see  Assignment,  2. 

marketable:  title. 

S*»e  Vendor  and  Purchaser,  1,  2. 

MARRIAGE. 

Conflict  of  laws  as  to,  see  Conflict  of 
Laws,  1,  2. 

1.  Where  residents  of  Minnesota,  com- 
petent to  contract  marriage,  exchange  mu- 
tual promises  to  marry  in  the  future,  and 
30  L.R.A.(N.S.) 


subsequently  in  Germany  e.\change  mutual 
consents  before,  and  are  pronounced  man 
and  wife  by,  one  believed  by  the  wife  to  be 
a  minister  of  the  Gospel,  and  she  at  all 
times  thereafter  believes  the  marriage  to  be 
valid,  and  the  contracting  parties  thereafter 
live  and  cohabit  as  man  and  wife  in  Aus- 
tria, and  hold  themselves  out  and  are  re- 
puted by  their  friends  to  be  such,  they  ef- 
fect as  to  her  a  marriage  valid  under  the 
laws  of  Minnesota,  sufficient  to  satisfy  and 
render  the  marriage  valid  in  Germany,  un- 
der a  provision  of  the  German  law  that  the 
validity  of  a  marriage  in  the  empire  be- 
tween aliens  shall  be  determined  by  the 
laws  of  the  country  of  which  he  or  she  is 
a  subject,  although  the  person  who  per- 
formed the  ceremony  was  not  a  person  au- 
thorized by  German  law  to  celebrate  a 
marriage,  and  there  was  no  other  marriage 
ceremony.  Re  Lando,  30:  940,  127  N.  W. 
1126,  —  Minn.  — . 

2.  Statutes  prescribing  a  term  of  resi- 
dence in  actions  for  jivorce  do  not  apply 
to  actions  for  annulment  of  marriage.  Mon- 
tague V.  Montague,  30:  745,  127  N.  W.  639, 
—  S.  D.  — .  (Annotated) 

3.  Misrepresentation  by  one  of  the  par- 
ties as  to  disposition  is  not  such  fraua  as 
will  justify  an  annulment  of  a  marriage 
contract.  Williamson  v.  Williamson,  30: 
301,  34  App.  D.  C.  536.  (Annotated) 

MARRIED  WOMAN. 

See  Husband  and  Wife. 


MASTER  AND   SERVANT. 

EflTect  of  discharge  in  bankruptcy  on 
employer's  liability,  see  Bankrupt- 
cy, 11. 

Prejudicial  error  in  admitting  evidence 
in  action  for  injury,  see  Appeal 
and  Error,  23. 

Evidence  in  action  for  injury  to  serv- 
ant, see  Evidence,  17,  20,  21,  23. 

Weight  and  sufficiency  of  evidence  in 
action  for  injury  to  servant,  see 
Evidence,  27. 

Insurance  against  master's  liability,  see 
Insurance,  13,  14. 

Joint  liability  of  master  and  third  per- 
son for  injury  to  employee,  see 
Joint  Creditors  and  Debtors,  1. 

Amendment  as  afl'ecting  limitation  of 
action,  see  Limitation  of  Actions, 
5. 

Amendment  of  pleading  in  action  for 
injury,  see  Pleading,  2. 

Proximate  cause  of  injury  to  servant, 
see  Proximate  Cause,  3.  4. 

Master's  negligence  as  question  for 
jury,  see  T^ial,  12. 

Rights  of  parent  in  case  of  imlawful 
employinent  of  child,  see  Parent 
and  Child,  1. 

Boat  used  for  trans|K)rtation  of  em- 
ployees only  as  ferry,  see  Ferry. 

Imputing  servant's  knowledge  to  em- 
ployer, see  Notice. 

Employing  child  without  knowledge  of 
parent,  see  Parent  and  Child,   1. 
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Autliority  to  employ  servant. 

1.  The  act  of  a  conductor  in  employing 
a  minor  a&  brakeman  on  a  train  without 
the  consent  of  his  father  is,  as  between 
the  railroad  company  and  the  father,  the 
act  of  the  railroad  company,  although  the 
train  has  a  full  complement  of  hands  with- 
out the  minor,  so  that  his  employment  is 
not  necessary,  and  no  express  authority  has 
been  given  tiie  conductor  to  make  the  con- 
tract. Hendricksoii  v.  Louisville  &  N.  R, 
Co.  30:  311,  126  S.  W.  117,  137  Ky.  562. 
When  relation  exists. 

2.  A  railroad  company  is  not  liable  for 
an  assault  committed  in  a  public  street,  60 
feet  from  its  pier,  by  a  special  policeman 
employed  and  paid  by  it  to  regulate  the 
traffic  on  the  pier,  but  commissioned  by  the 
police  department,  upon  a  truckman  who, 
in  approaching  the  pier  to  secure  a  load, 
failed  promptly  to  obey  his  signal  to  halt. 
Pennsylvania  R.  Co.  v.  Kelly,  30:  481,  177 
Fed.  189,  101  C.  C.  A.  359.         (Annotated) 

Wages.  • 

Effect  of  discharge  in  bankruptcy  upon 
assignment  of  future  wages,  see 
Bankruptcy,  11. 

3.  Compensation  for  work  within  the 
scope  of  a  regular  employment,  in  addition 
to  the  usual  but  not  Hxed  hours  for  a  day's 
work,  cannot  be  recovered  in  the  absence  of 
a  contract  therefor,  unless  the  contract  was 
entered  into  in  reference  to  a  controlling 
custom.  McGregor  v.  Harm,  30:  649,  125  N. 
W.  885,  —  N.  D.       — .  (Annotated) 

4.  Under  a  contract  for  services  at  a 
sum  certain  per  week,  with  an  additional 
sum  per  week  if  the  services  be  continued 
for  one  year,  the  stipulated  additional  sum 
cannot  be  recovered  for  the  time  actually 
worked,  where  the  servant  has  within  the 
year,  by  unjustifiable  conduct,  caused  his 
discharge.  McGregor  v.  Harm,  30:  649,  125 
N.  W.  886,  —  N.  D.  —. 

Termination  of  relation;  discharge. 

Sufficiency  of  cause  for  discharge  as 
question  for  jury,  see  Trial,  6. 

5.  The  refusal  of  one  employed  as  a 
bartender  under  a  contract  providing  no 
fixed  hours  of  work,  or  how  many  nours 
shall  be  considered  as  a  day'^  work,  who 
had  worked  eight  hours  on  a  particular 
day,  to  work  an  additional  hour,  affords 
cause  for  discliarge,  where  he  had  occasion- 
ally worked  twelve  hours,  and  on  several 
occasions  had  w^orked  more  than  the  gener- 
ally alloted  hours,  at  the  request  of  the  em- 
ployer. McGregor  v.  Harm,  30:  649,  125  N. 
\V.  885,  —  N.  D.  — . 

lilability  for  negligence  of  physician. 

6.  A  railroad  company  which  retains 
from  the  wages  of  each  employee  a  small 
amount,  with  the  aggregate  of  which  it  em- 
ploys a  physician  to  treat  employees  when 
ill  or  injured,  is  not  liable  to  an  employee 
for  the  malpractice  of  the  physician,  if  it 
uses  ordinary  care  in  his  selection,  and  i» 
not  promoting  any  interests  of  its  own  in 
the  transaction,  since  it  will  be  regarded  as 
merely  administering  a  charity.  Texas  C. 
30  LJl.A.(N.S.) 


R.  Co.  V.  Zumwalt,  30:  1206,  1.32  S.  \V.  113, 
—  Tex.  — .  (Annotated) 

Duty  to  warn  or  instruct. 

Negligence  in  failing  to  give,  as  ques- 
tion for  jury,  see  Trial,  12. 

7.  A  master  cannot  escape  liability 
for  injury  to  his  servant,  because  he  fur- 
nished him  with  proper  implements  with 
which  to  do  his  work  the  use  of  which 
would  have  prevented  the  accident,  if  the 
master  did  not  tell  him  to  use  them  in  the 
particular  case,  and  he  did  not  know,  and 
was  not  in  fault  in  not  knowing,  that  he 
ought  to  have  done  so.  Willis  v.  Plymouth 
&  C.  Teleph.  Exch.  Co.  30:  477,  76  Atl.  877, 
76  N.  H.  453. 

8.  A  telephone  company  which  sends  a 
man  to  straighten  an  angle  pole,  knowing 
that  it  is  less  than  the  usual  depth  in  the 
ground,  of  which  fact  or  of  the  danger  of 
straightening  such  poles  he  is  ignorant, 
must  use  ordinary  care  to  notify  him  of  the 
dangers  peculiar  to  the  service  because  of 
it.  Willis  v.  Plymouth  &  C.  Telepii.  Exch. 
Co.  30:  477,  75  Atl.  877,  75  N.  H.  453. 
Duty  as  to  place  and  appliances  gen- 
erally. 

9.  A  car  47  feet  long  and  16  feet  high, 
jacked  up  6  feet  from  the  floor,  is  a  struc- 
ture within  the  meaning  of  a  statute  pro- 
viding that  a  person  directing  another  to 
perform  labor  in  the  repairing  of  a  house, 
building,  or  structure  shall  not  furnish,  for 
the  performance  of  such  labor,  unsuitable 
scaffolding.  Caddy  v.  Interbo rough  Rapid 
Transit  Co.  30:  30,  88  N.  E.  747,  195  N.  Y. 
415. 

10.  Planks  placed  8  feet  from  the  ground, 
on  painter's  horses,  to  be  used  as  platforms 
for  workmen  in  repairing  a  railroad  car, 
are  within  the  meaning  of  a  statute  requir- 
ing a  person  employing  another  to  perform 
labor  m  the  repairing  of  a  house,  building, 
or  structure,  to  furnish  for  the  performance 
of  such  labor  safe  scaffolding.  Caddy  v. 
Interborough  Rapid  Transit  Co.  30:  30,  88 
N.  E.  747,   195  N.  Y.  415.  (Annotated) 

11.  A  telephone  company  sending  a  man 
to  straighten  an  angle  pole  which  is  leaning 
because  of  the  strain  of  the  wires  owes  him 
the  duty  of  doing  what  an  ordinary  man 
would  do  under  the  circumstances  to  ascer- 
tain whether  or  not  the  pole  was  originally 
set  the  proper  depth  into  the  ground,  or 
whether  it  had  pulled  out,  it  bein^  unsafe 
to  climb  a  leaning  pole  subject  to  the  an^rle 
strain  if  it  is  not  sufficiently  deep  in  the 

f round.     Willis   v.   Plymouth  &   ('.  Telcpli. 
Jxch.  Co.  30:  477,  75  Atl.  877,  75  N.  H.  453. 

12.  A  statute  requiring  a  master  to 
guard  all  vats,  pans,  saws,  planers,  cogs, 
gearing,  belting,  shafting,  set  screws,  ami 
machinery  of  every  description,  does  not  ap- 
ply to  an  elevated  track  running  near  gal- 
leries in  a  factory,  upon  which  run  travel- 
ing cranes,  so  as  to  render  the  master  lia- 
ble to  a  servant  injured  by  falling  onto  the 
track,  in  front  of  the  crane,  to  his  injury. 
Wynkoop  v.  Ludlow  Valve  Mfg.  Co.  30:  36, 
89'N.  E.  827,  196  N.  Y.  324.         (Annotated) 

13.  A  servant  who  repeatedly  violates 
different  rules  of  the  master^  and  disobeys 
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diiferent  express  orders,  is  legally  incompe- 
tent; and  if  the  master  continues  to  em- 
ploy him  with  knowledge  of  such  incompe- 
tence, he  will  be  liable  for  injuries  to  other 
employees  through  such  disobedience  of  or- 
ders. Robbins  v.  licwiston,  A.  &  W.  Street 
R.  Co.  30:  109,  77  Atl.  637,  —  Me^  — . 

(Annotated) 
Assumption  of  risk. 

Sufficiency  of  evidence  to  show  lack  of 

knowledge,  see  Evidence,  27. 
Necessity  of    pleading    assumption    of 

risk,  see  Pleading,  12. 
Sufficiency  of  pleading  of  assumption  of 

risk,  see  Pleading,  13. 
Effect  of,  on  parent's  rights  where  child 
is  employed  without  parent's  con- 
sent, see  Parent  and  Child,  1. 

14.  The  defense  of  assumption  of  risk 
in  its  true  sense  in  an  action  by  a  servant 
for  injuries  caused  by  the  master's  negli- 
gence has  reference  to  those  risks  arising 
out  of  negligence  of  the  master  which  is 
known  to,  and  the  danger  from  which  is  ap- 
preciated by,  the  servant.  Duffey  v.  Consoli- 
dated Block  Coal  Co.  30:  1067,  124  N.  W. 
609,  —  Iowa,  — . 

15.  An  experienced  adult  assumes  the  risk 
of  injury  from  flying  splinters  caused  by 
striking  a  small  chisel  held  against  iron  a 
hard  blow  with  a  heavy  hammer.  L'Houx 
v.  Union  Constr.  Co.  30:  800,  77  Atl.  636, 
—  Me.  — .  (Annotated) 

16.  A  servant  does  not,  as  matter  of 
law,  assume  the  risk  of  injury  from  working 
under  an  overhanging  frozen  crown  in  a 
sand  pit,  if  he  is  commanded  under  pain  of 
discharge  to  do  so  by  his  master's  represent- 
ative, with  the  assurance  that  the  repre- 
sentative had  tested  it  and  found  it  was 
safe.  Brown  v.  Lenr.ane,  30:  453,  118  N.  W. 
581,  156  Mich.  686.  (Annotated) 
Coiitributopy   negligence. 

Evidence   on   question    of   contributory 

negligence,  see  Evidence,  23. 
Disobedience  of  rules,  see  infra,  20. 

17.  A  servant  who  is  injured  by  having 
a  piece  of  heavy  machinery  negligently 
moved  without  warning  while  he  is  under- 
neath the  framework  on  which  it  rests,  for 
the  purpose  of  blocking  it  up,  is  not  guilty 
of  contributory  negligence  for  not  adopting 
a  safer  method  of  performing  the  task, 
where  there  was  nothing  in  the  machine  it- 
self or  its  position  suggestive  of  danger,  as 
he  had  a  right  to  assume  that  it  would  not 
be  moved  until  he  had  reached  a  position  of 
safety,  or,  at  least,  that  it  would  not  be 
moved  without  notice  to  him.  Fliege  v. 
Kansas  Citv  W.  R.  Co.  30:  734,  107  Pac.  555, 
82  Kan.  147. 

18.  A  nineteen-year-old  employee  of  at 
least  ordinary  intelligence  and  experience, 
and  accustomed  to  working  in  a  sawmill, 
who,  when  directed  by  a  foreman  where  to 
find  another  employee,  from  whom  he  had 
been  ordered  to  get  a  tool,  chose  a  way  pro- 
vided only  for  those  engaged  in  using  or  re- 
pairing the  machinery,  when  there  was  an- 
other ordinarily  used  way  of  getting  to  the 
place,  which  was  known  to  him,  and  which 
he  could  have  safely  used,  and,  in  returning 
30  L,R.A.(N.S.) 


by  the  same  way,  passed  over  a  rapidly  re- 
volving shaft,  stepping  so  close  thereto  tluit 
his  trousers  caught  in  a  set  screw  that  pro- 
jected less  than  one  half  inch  from  a  safety 
collar  on  the  shaft,  is  guilty  of  contribu- 
tory negligence  sufficient  to  preclude  recov- 
ery for  personal  injuries  caused  by  such 
catching  of  his  clothes,  since,  in  taking  the 
course  pursued,  the  taking  of  risks  and  the 
existence  of  dangers  must  have  been  obvious, 
even  though  he  had  not  been  warned  as  to 
the  dangers  of  the  place,  and  could  not  have 
seen  the  projecting  set  screw.  German 
American  Lumber  Co.  v.  Hannah,  30:  882,  53 
So.  616,  —  Fla.  — . 

10.  The  operator  of  a  machine  in  a  fac- 
tory is  not  justified  in  obeying  an  order  of 
his  boss  to  clean  the  machine  while  it  is  in 
motion,  if  he  knows  the  operation  to  be 
dangerous,  so  as  to  be  entitled  to  hold  his 
master  liable  for  an  injury  resulting  from 
the  attempt.  Lowe  Mfg.  Co.  v.  Payne,  30: 
436,  52  So.  447,  —  Ala.  — .  (Annotated) 
Disobedience  of  rules. 

20.  A  master  cannot  escape  liability  for 
injury  to  his  servant,  because  the  servant 
neglects  in  the- particular  case  to  follow  any 
instructions  which  had  ever  been  given  him, 
and  such  failure  contributed  in  some  way 
to  the  accident, — especially  where  some  of 
them  were  habitually  violated  not  only  by 
the  ordinary  workmen,  but  by  their  superi- 
ors also.  Willis  ▼.  Plymouth  &  C.  Teleph. 
Exch.  Co.  30:  477,  76  Atl.  877,  75  N.  H.  453. 
Fellow  servants  and  their  negligence. 

Negligence  in  selection  and  retention  of 
fellow   servants,   see    supra,    13. 

Evidence  to  show  knowledge  of  incom- 
petency of  servant,  see  Evidence, 
20,   21. 

21.  The  mere  fact  that  a  device  for  di- 
verting sawed  lumber  from  the  live  rolls, 
which  bear  it  away  from  the  saw  to  be 
ready  for  another  machine,  has  become  out 
of  repair  so  that  it  may  fail  to  operate,  does 
not  render  the  master  liable  for  injury  to 
the  operator  of  the  latter  machine  by  the 
sticking  of  a  plank  and  its  being  hit  by  a 
following  one,  if  the  master  has  stationed 
men  in  proper  places  to  aid  the  device  in 
handling  the  lumber  and  to  prevent  the 
planks  from  interfering  with  each  other, 
the  performance  of  whose  duties  would  have 
prevented  the  accident.  Carlson  v.  Weyer- 
haeuser Timber  Co.  30:  267,  97  Pac.  501,  50 
Wash.  490. 

22.  The  mere  fact  that  a  device  fur- 
nished by  a  master  may  be  insufficient  of  it- 
self to  perform  a  certain  service  does  not 
render  him  liable  to  a  servant  injured  by 
its  failure  to  do  so,  if  he  furnishes  another 
servant  to  assist  the  device,  and  such  assist- 
ance makes  the  device  perfectly  safe,  so  that 
the  injury  is  caused  by  the  failure  of  the 
fellow  servant  to  perform  his  duty.  Carlson 
V.  Weverhaeuser  Timber  Co.  30:  267,  97  Pac. 
601,  50  Wash.  490.  (Annotated)) 
Who  are  fellow  servants. 

23.  The  electrician  and  engineer  of  an 
electric  light  company  are  fellow  servants  of 
a  lineman,  where  they  exercise  no  super- 
visory power  over  him  or  the  work,  so  that 
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the  company  is  not  liable  for  their  negli- 
gence in  turning  on  the  current  while  he  is 
in  a  position  of  danger,  so  as  to  cause  in- 
jury to  him.  Shank  v.  Edison  Electric  Il- 
luminating Ck).  30:  46,  74  Atl.  210,  225  Pa. 
393.  (Annotated) 

Master's  liability  for  servant's  acts. 
When  relation  exists,  see  supra,  2. 
Liability  of    carrier    for    act  of    em- 
ployees, see  Carriers. 
Exemplary  damages  against  master  for 

act  of  servant,  see  Damages,  1. 
Conclusiveness  as  to  master  of  judg- 
ment acquitting  servant,  see  Judg- 
ment, 6. 
Liability  of  city  for  negligence  of  its 
officers  or  agents,  see  Municipal 
Corporations,  2. 

24.  The  owner  of  a  convict  farm  is  not 
absolved  from  liability  in  damages  for  the 
act  of  the  warden  whom  he  has  placed  in 
charge  of  the  farm,  in  punishing  a  convict 
so  severely  that  he  dies  from  the  effects 
thereof,  by  the  fact  that  the  warden,  al- 
though having  authority  to  punish,  dis- 
obeys not  only  the  instructions  of  the  em- 
ployer, but  also  the  regulations  of  the  state 
authorities  with  respect  to  the  severity  of 
the  punishment.  Tillar  v.  Reynolds,  30: 
1043,  131  S.  W.  969,  —  Ark.  — . 

Who  are  independent  contractors. 

25.  A  person  contracting  with  a  public 
drainage  board  to  construct  a  drain  under 
plans  and  specifications  made  a  part  of  the 
contract  is  an  independent  contrctor,  where 
he  has  sole  control  of  the  work,  and  the 
board  has  no  control  or  superintendence 
thereof  except  the  right  to  terminate  the 
contract  for  failure  to  comply  with  its 
terms,  and  the  right  to  cause  the  drain  to 
be  completed  in  case  he  failed  to  perform  the 
contract,  and  therefore  is  not  excused  from 
liability  for  personal  injuries  caused  by 
negligently  depositing  the  dirt  excavated 
in  constructing  the  drain  in  a  public  high- 
way, on  the  ground  that  he  was  engaged  as 
the  agent  of  the  board  in  the  performance 
of  work  of  a  public  nature.  Solberg  ▼. 
Schlosser,  3o:  xizi,  127  N.  W.  91,  —  N.  D. 


MATEIRIAIilTT. 

Of  evidence,  see  Evidence,  19-25. 

MAXIMS. 

1.  A  wrongdoer  will  not  be  allowed  to 
profit  by  his  own  fravid.  Phillips  v.  Qiase, 
30:  159,  89  N.  E.  1049,  20?  Mass.  656. 

2.  Damnum  absque  injuria.  Foster 
Lumber  Co.  v.  Arkansas  Valley  &  W.  R. 
Co.  30:  231,  95  Pac.  224,  20  Okla.  583. 

3.  De  minimis  non  curat  lex.  McGregor 
V.  Harm,  30:  649,  125  N.  W.  885,  —  N.  D. 

4.  Ejusdem  generis.  State  v.  Chamber- 
lain, 30:  335,  127  N.  W.  444,  —  Minn.  — . 

5.  Ignorance  of  the  law  is  no  excuse. 
Waggoner   v,  Waggoner,  30:  644,  68  S.   E.  { 
990,  —  Va.  — . 

6.  Qui    facit    per    alium    facit    per   se. 
Penas  v.  Chicago,  M.  &  St.  P.  R.  Co.  30: 
627,  127  N.  W.  926,  —  Minn.  — . 
30  L,R.A.(N.S.) 


7.  Res  ipsa  loquitur.  Rich  v.  Ashe- 
YiUe  Electric  Co.  30:  428,  68  S.  £.  232,  152 
N.  0.  689. 

8.  Respondeat  superior.  Southern  R. 
Co.  V.  Harbin,  30:  404,  68  S.  E.  1103,  —  Ga. 
— ;  Updike  ▼.  Omaha,  30:  589,  127  N.  W. 
229,  —  Neb.  --;  Penas  v.  Chicago,  M.  &  St. 
P.  R.  Co.  30:  627,  127  N.  W.  926,  —  Minn. 

9.  Semper  presumitur  pro  matrimonia. 
Re  Lando,  30:  940,  127  S.  W.  1125,  ~  Minn. 

10.  Sic  utere  tuo  ut  alienum  non  ledas. 
District  of  Columbia  v.  Kraft,  30:  957,  38 
Wash.  L.  Rep.  406,  35  App.  D.  C.  253. 

11.  The  expression  of  one  thing  excludes 
all  others.  Indianapolis  Northern  Traction 
Co.  V.  Brennan,  30:  85,  87  N.  E.  215,  —  Ind. 


BfECHANICS'  lilENS. 

Title  of  statute  as  to,  see  Statutes,  3. 

For  what  work  or  materials. 

1.  No  lien  exists  against  a  building  for 
labor  performed  for  one  who  has  contracted 
to  furnish  fitted  stone  for  it,  where  the 
statute  provides  that  whoever  performs 
labor  in  erecting  a  building,  by  virtue  of  a 
contract  with,  or  by  the  consent  of,  the 
owner,  has  a  lien  thereon.  Munroe  v.  Clark, 
30:  82,  77  Atl.  696,  —  Me.  — .     (Annotated) 

2.  A  statute  conferring  a  right  to  a 
lien  upon  laborers  does  not  include  con- 
tractors who  do  not  themselves  perform 
some  labor.  Indianapolis  Northern  Traction 
Co.  V.  Brennan,  30:  85,  87  N.  E.  215,  —  Ind. 

• 

3.  A  statute  giving  a  lien  to  one  who 
performs  work  and  labor  for  a  railroad  does 
not  apply  to  one  who  contracts  to  do  con- 
struction work  by  means  of  employees,  but 
who  does  not  himself  perform  any  work  or 
labor.  Indianapolis  Northern  Traction  Co. 
▼.  Brennan,  30:  85,  87  N.  E.  215,  —  Ind.  — 

(Annotated) 
To  what  property  attaches. 

4.  One  who  has  furnished  material  un- 
der an  entire  contract  for  a  double  building 
being  erected  on  adjoining  lots  owned  in 
severalty,  under  a  single  joint  contract  with 
the  owners  thereof,  is  not  entitled  to  a 
separate  lien  against  one  lot  and  the  part  of 
the  building  standing  thereon,  under  a  stat- 
ute providing  that,  if  labor  is  done  or  ma- 
terials furnished  under  a  single  contract 
for  several  buildings  upon  separate  lots,  the 
person  furnishing  the  same  shall  be  entitled 
to  a  lien  therefor  upon  all  such  build inr^ 
and  the  lots  upon  which  they  are  situated, 
and  it  is  immaterial  that  the  materialman, 
at  the  request  of  the  builder  and  the  owner 
of  the  lot  against  which  a  lien  is  not  sought 
to  be  enforced,  and  for  a  valuable  considers- 
tion,  attempted  to  waive  his  lien  on  such 
lot,  where  it  is  alleged  that  other  defend- 
ants, not  parties  to  such  agreement,  claim 
an  interest  in  the  property.  Stoltze  v. 
Hurd,  30:  laig,  128  N.  W.  115,  —  N.  D.  — . 

(Annotated) 

MEKTING. 

Disturbing,  see  Disturbing  Meeting. 
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&I£NTAL  AXGUISII. 

Damages  for,  see  Damages,  11. 

M£TKRS. 

For  gas,  see  Gas,  1. 

MINKS. 

Jurisdiction  of  equity  of  suit  to  pre- 
vent waste,  see  Equity,  2. 

Injunction  against  pumping  of  oil  and 
gas  well,  see  Injunction. 

Sufficiency  of  evidence  to  show  aban- 
donment of  lease,  see  Evidence,  30. 

1.  If  a  lessee  in  an  oil  and  gas  lease 
giving  him  the  right  for  the  period  of  ten 
years  to  explore  lor  oil  and  gas,  and  pro- 
viding that,  if  a  well  is  not  completed  on 
the  leased  premises  within  three  months 
from  the  date  thereof,  the  lessee  shall  pay 
to  the  lessor  in  advance  a  quarterly  cash 
rental  for  each  additional  three  months  the 
completion  of  a  well  is  delayed,  has  not 
actually  entered  upon  the  land  tliereundcr, 
the  relinquishment  of  his  right  to  do  so, 
or  his  abandonment,  is  purely  a  question  of 
intention,  and  may  be  estabhshed  by  proof 
of  such  facts  and  circumstances  as  evince 
a  voluntary  waiver  of  his  rights.  Smith  v. 
Root.  30:  176,  66  S.  E.  1005,  66  W.  Va.  633. 

2.  An  oil  and  gas  lease  giving  the  les- 
see the  right  for  the  period  oif  ten  years  to 
explore  for  oil  and  gas,  and  providing  that, 
if  a  well  is  not  completed  on  the  leased 
premises  within  three  months  from  the  date 
of  the  lease,  the  lessee  shall  pay  the  lessor, 
in  advance,  a  quarterly  cash  rental  for  each 
additional  three  months  the  completion  of 
i\  woll  fs  (lolavpil.  is  an  pxccutorv  contract, 
and  vests  no  title  in  the  lessee  to  the  oil 
and  gas  in  place.  Smith  v.  Root,  30:  176, 
66  S.  E.  1005,  66  W.  Va.  633. 

3.  An  oil  and  gas  lease  whereby  the 
lessee  is  given  the  right  for  the  period  of 
ten  years  to  explore  for  oil  and  gas,  and 
which  provides  that,  if  a  well  is  not  com- 
pleted on  the  promises  within  three  months 
from  the  date  thereof,  the  lessee  shall  pay 
to  the  lessor  in  advance  a  quarterly  cash 
rental  for  each  additional  three  months  the 
completion  of  a  well  is  delayed,  contem- 
plates development  of  the  premises  within 
a  reasonable  time,  and  the  lessee  may  lose 
his  rights  thereunder  before  the  expiration 
of  the  ten  years  by  abandonment  of  the 
lease,  notwithstanding  there  is  no  forfeiture 
clause  in  the  contract.  Smith  v.  Root,  30: 
176,  66  S.  E.  1005,  66  W.  Va.  633. 

(Annotated) 

MINORS. 

See   Infants. 

MISTAKF. 

In  telegram,  see  Damages,  5;  Evidence, 
6;   Parties.  6;   Telegraphs,  4. 

Of  widow  electing  to  take  under  will, 
see  Wills,  7. 

MITIGATION. 

Evidoncp  in  mitiijation  of  damages,  see 
Evidence,  24. 
80  L.R.A.(N.S.)  81 


MONEY. 

Prohibiting    exportation    of    Philippine 
coin,  see  Constitutional  Law,  7^ 

MONOPOLY  AND  COMBINATIONS. 

1.  Contracts  by  which  a  corporation 
which  buys  up  and  consolidates  all  but  a 
small  percentage  of  the  ice  manufacturing 
plants  of  the  city,  in  order  to  control  the 
market  and  suppress  competition,  requires 
stockholders  of  the  absorbed  plants  to  re- 
frain from  re-engaging  in  the  business  for 
a  period  of  ten  years,  are  void  as  a  restraint 
of  trade,  and  are  within  a  statute  declaring 
guilty  of  conspiracy  any  corporation  or  in- 
dividual which  shall  enter  into  any  contract 
having  for  its  object  the  limiting  of  the 
quantity  of  any  commodity  to  be  produced, 
and  cannot  be  enforced  by  a  corporation 
organized  to  take  over  the  business,  proper- 
ty, and  contracts  of  the  one  which  effected 
the  consolidation.  Merchants'  Ice  &  Cold 
Storage  Co.  v.  Rohrman,  30:  973,  128  S.  W. 
599,  138  Ky.  530. 

2.  That  no  effort  is  made  to  control,  fix, 
or  raise  the  price  of  the  product  of  certain 
plants  which  have  been  bought  in  by  one 
concern  to  control  the  market  and  suppress 
competition,  does  not  render  enforceable  a 
contract  by  which  holders  of  stock  in  such 
concern  agreed  not  to  enter  into  the  busi- 
ness within  the  city  for  a  series  of  vears. 
Merchants'  Ice  &  Cold  Storage  Co.  v.  Rohr- 
man, 30:  973,  128  S.  W.  699,  138  Ky.  530. 

3.  A  system  of  contracts  by  which  a 
manufacturer  of  medicine  under  a  secret 
formula,  which  he  puts  upon  the  market 
under  a  tradename  and  in  a  trade  dress,  un- 
dertakes to  control  the  retail  price  by  fixing 
the  price  at  which  it  shall  be  sold,  and  the 
dealers  who  may  secure  it,  is  void  as  in  re- 
straint of  trade.  W.  H.  Hill  Co.  v.  Gray  & 
Worcester,  30:  327,  127  N.  W.  803,  —  Mich. 


MORTGAGK. 

As  to  chattel  mortgage,  see  Chattel 
Mortgage. 

Statute  displacing  mortgage  lien,  see 
Constitutional  Law.  9,  15. 

Damages  for  breach  of  contract  to  pur- 
chase mortgage,  see  Damages,  3. 

What  constitutes  fixtures  as  between 
mortgagor  and  mortgagee,  see  Fix- 
tures. 

Limitation  period  for  enforcement  of 
testamentary  lien,  see  Limitation 
of  Actions.  3. 

Right  of  mortgagee  to  maintain  action 
for  injury  to  mortgaged  property, 
see  Parties,  2. 

Malicious  evasion  of  tender  of  money 
necessarj'  to  prevent  foreclosure  of 
land   contract,  see   Torts. 

What  constitutes  waste  by  tenant  of 
mortgagor  as  against  mortgagee, 
see  Waste. 

The  title  to  the  mortgage  passes  at 
the  time  of  makins:  the  contract,  where  one 
interested  in  a  building  operation  agrees 
with  a  materialman  that  if  he  will  furnish 
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certain  materials  for  the  project,  and  take 
in  part  payment  a  specifically  described 
mortgage  on  the  property,  "to  purchase 
from  you  within  sixty  days  after  its  de- 
livery" the  mortgage,  the  contractor  stat- 
ing **I  purchase  simply  what  you  get." 
Henderson  v.  Jennings,  30:  827,  77  Atl.  453, 
228  Pa.  188. 

MOVING  PICTURES. 

Exhibition  of,  on  Sunday,  see  Sunday^ 
3. 

MUNIGIPAIi  CORPORATIONS. 

Imputing  to  city  contributory  negli- 
gence of  employee,  see  Negligence, 
6. 

Right  of  taxpayer  to  restrain  perform- 
ance of  contract,  see  Parties,  7. 

Construction  of  contract  between  mu- 
nicipality and  telephone  company, 
see  Telephones,  2,  3. 

Construction  of  contract  by  water 
company,  see  Waters,  7. 

Liability  for  damni^es. 

Liability  for  defects  or  obstructions  in 
street,  see  Highways. 

Injury  resulting  from  negligence  of 
municipality  and  other  causes,  see 
Joint  Creditors  and  Pebtors,  2. 

1.  A  city  upon  which  the  legislature 
has  conferred  powers,  for  the  advantage  of 
the  city  itself,  to  enable  it  to  hold  its  prop- 
erty and  to  conduct  such  aifairs  as  are  for 
its  benefit  in  its  corporate  capacity,  as  dis- 
tinguished from  those  powers  which  relate 
to  its  governmental  functions,  is  bound  to 
the  same  character  of  duties  and  liabilities 
as  to  such  privileges'  and  benefits  as  are  im- 
posed upon  private  individuals,  although  no 
statute  so  provides.  Updike  v.  Omaha,  30: 
589,  127  N.  W.  229,  —  Neb.  — . 

2.  A  city,  in  flushing  its  streets  for  the 
promotion  of  the  health,  comfort,  and  safe- 
ty of  the  general  public,  acts  in  its  govern- 
mental capacity,  and  is  therefore  not  liable 
for  injuries  to  a  passerby  by  the  bursting 
of  a  hose  through  the  negligence  of  its  em- 
ployees. Kippes  V.  Louisville,  30:  1161,  131 
S.  W.   184,  140  Ky.  423.  (Annotated) 

3.  A  municipal  corporation  cannot,  in 
grading  and  guttering  streets,  carry  sur- 
face water  out  of  its  natural  watershed, 
and  cast  it  in  a  body  on  land  outside  its 
limits,  without  liability  for  the  injury  there- 
by caused.  Baker  v.  Akron,  30:  619,  122  N. 
W.  926,  —  Iowa,  — .  (Annotated) 

4.  That  a  season  in  which  injury  is 
done  to  land  outside  the  limits  of  a  munic- 
ipality, by  surface  water  turned  by  it  out 
of  its  course,  and  cast  upon  such  land,  was 
unusually  wet,  does  not  absolve  the  munici- 
pality from  liability  for  the  injury.  Baker 
V.  Akron,  3o:  619,  122  N.  W.  926,  —  Iowa, 


NAME. 

Necessity  of  proving  name  of  person 
as  laid  in  indictment  for  his  mur- 
der, see  Evidence,  31. 

In  indictment,  see  Indictment,  etc. 
30  j:..R.A.(N,S,) 


Of  party  in  writ,  see  Writ  and  Prooesa 
1. 

NATURALIZATION. 

Right  of  ofiicer  to  retain  naturalization 
fees,  see  Officers. 

NECESSITY. 

Works  of,  on  Sunday,  see  Sunday,  4. 

NEGLIGENCE. 

In  operation  of  automobiles,  see  Auto- 
mobiles. 

In  payment  of  check,  see  Banks,  2,  3. 

As  to  bridges,  see  Bridges. 

Matters  peculiar  to  action  for  death, 
see  Death. 

Presumption  of,  see  Evidence,  6. 

Opinion  evidence  as  to,  see  Evidence, 
14. 

Evidence  of  habit  as  to,  see  Evidence, 
19. 

As  to  highways,  see  Highways. 

Homicide  resulting  from,  see  Homicide. 

Of  master  or  servant,  see  Master  and 
Servant. 

Of  municipal  corporations,  see  Munici- 
pal Corporations. 

As  to  proximate  cause,  see  Proximate 
Cause. 

Of  railroads,  see  Railroads. 

As  to  telegrams,  see  Telej»raphs. 

As  question  for  jury,  see  Trial,  8,  13. 

Contributory  negligence  as  question 
for  jury,  see  Trial,  8,  10,  11. 

Dangerous  premises. 

Keeping  of  nitric  acid  on  premises  as 
nuisance,  see  Nuisances,  1. 

1.  The  negligent  break inp:  by  a  prop- 
erty owner  of  a  carboy  of  ncid  upon  such 
property,  which  causes  in  the  room  where 
it  is  kept  conditions  indicating  the  pres- 
ence of  fire,  is  not  such  recklessness,  wan- 
tonness, or  wilfulness  with  respect  to  fire- 
men who  are  summoned  to  extinguish  the 
supposed  conflagration,  as  to  render  him 
liable  for  injury  to  them  from  the  acid 
fumes.  Lunt  v.  Post  Printing  ft  Pub. 
Co.  30:  60,  110  Pac.  203,  —  Colo.  — , 

2.  An  owner  of  property  owes  no  duty 
to  firemen  summoned  to  extinguish  a  fire 
which  appears  to  have  started  upon  it  to 
warn  them  of  the  presence  of  quantities  of 
acid  in  the  room  where  the  fire  seems  to 
be,  the  fumes  from  which  may  be  dan<?er- 
ous  to  life.  Lunt  v.  Post  Printing  &  Pub. 
Co.  30:  60,  110  Pac.  203,  —  Colo.  — . 

3.  An  owner  of  property  upon  which 
indications  of  fire  are  present  does  not,  by 
turning  in  a  fire  alarm,  extend  an  invi- 
tation to  the  members  of  the  fire  depart- 
ment to  enter  the  premises,  within  the  rule 
regarding  property  owner's  responsibility 
to  invitees  for  the  safe  condition  of  the 
property.  Lunt  v.  Post  Printing  &  Pub. 
Co.  30:  60,  110  Pac,  203,  —  Colo.  — . 

(Annotated) 

4.  One  summoning  the  municipal  fire 
department  to  extinguish  a  fire  which  ap- 
pears to  have  started  on  his  property  if 
under  no  obligation  to  its  members  to  ao* 
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quaint  himself  with  the  character  of  the 
smoke  issuing  from  a  room,  whether  it  is 
caused  by  fire  or  is  the  fumes  of  acid  which 
he  keeps  there.  Lunt  v.  Post  Printing  & 
Pub.  Co.  30:  60,  110  Pac.  203,  —  Colo.  —. 
Imputed. 

6.  The  negligence  of  the  driver  of  a 
fire  engine  is  not  imputable  to  the  munic- 
ipal corporation  employing  him,  so  as  to 
prevent  recovery  from  a  railroad  for  negli- 
gence contributing  to  the  destruction  of 
such  engine.  Paterson  y.  Erie  R.  Co.  (N.  J. 
Err.  &  App.)  30:  209,  76  Atl.  022,  78  N.  J. 
L.  692. 

N£GOTIABILITY. 

Of  bills  or  notes,  see  Bills  and  Notes, 
1. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEWIiY  DISGOVERED  EVIDENCE. 

Right  to  bill  of  review  because  of,  see 
Appeal  and  Error,  14. 

NEW  TRIAL. 

Right  to,  after  reversal  on  appeal,  see 
Appeal  and  Error,  33. 

NITRIC  ACID. 

Keeping  of,  on  premises  as  nuisance, 
see  Nuisances,  1. 

NONRESIDENCE. 

As  ground  for  set-off,  see  Set-Off  and 
Counterclaim. 

NOTES. 

In  genera],  see  Bills  and  Notes. 

NOTICE. 

To  carrier  of  probable  injury  from  fail- 
ure to  transport,  see  Carriers,  16. 

To  mortgagee  of  special  assessment 
displacing  mortgage  lien,  see  Con- 
stitutional Law,  9,  15. 

As  affecting  right  to  raise  estoppel,  see 
Estoppel,  4. 

Burden  of  proof  as  to,  see  Evidence,  4. 

Evidence  of,  see  Evidence,  20,  21. 

Of  garnishment  proceeding  to  princi- 
pal,  see   Garnishment,  4. 

Of  defect  in  street,  see  Highways,  12. 

To  master  of  incompetence  of  servant, 
see  Master  and  Servant,  13. 

Of  unrecorded  deed  to  subsequent  pur- 
chaser, see  Records  and  Recording 
Laws. 

To  telegraph  company  of  importance  of 
message,  see  Telegraphs,  6. 

To  telegraph  company  that  message  is 
for  benefit  of  addressee,  see  Tele- 
graphs, 6. 

Notice  to  the  active  manager  of  a 
corporation  who  is  alleged  to  have  acted 
as  agent  therefor  is  not  such  notice  to  the 
corporation  as  will  suffice  to  bind  it  to 
third  persons,  upon  the  ground  of  implied 
authority  to  him  to  act  as  agent,  or  upon 
the  ground  of  estoppel  to  deny  his  authori- 
30  L.R.A,(N.S.) 


ty  so  to  act,  where  the  interests  involved 
in  the  transaction  as  to  which  he  is  al- 
leged to  have  acted  for  the  corporation  are 
adverse  thereto.  Schlesinger  v.  Forest 
Products  Co.  (N.  J.  Err.  &,  App.)  30:  347, 
76  Atl.  1,024,  78  N.  J.  L.  637. 

NUISANCES. 

1.  The  keeping  by  a  printer  of  a  quan- 
tity of  nitric  acid  in  carboys  upon  his  prem- 
ises, for  use  in  hjs  business,  is  not  such  a 
nuisance  as  to  render  him  liable  for  injuries 
to  a  fireman,  summoned  to  extinguish  a 
fire  which  seems  to  have  started  in  the 
room  where  it  is  kept,  through  the  breath- 
ing of  the  acid  fumes.  Lunt  v.  Post  Print- 
ing &  Pub.  Co.  30:  60,  110  Pac.  203,  — 
Colo.  — . 

2.  A  railway  constructed  upon  a  city 
street  under  legislative  authority  is  not 
a  nuisance  per  se,  although  it  may  become 
such  through  the  manner  of  construction 
or  operation.  McKay  v.  Enid,  30:  1,021, 
109  Pac.  620,  —  Okla.  — . 

OBJECTIONS. 

To  raise  question  on,  see  Appeal  and 
Error,  9,  10. 

OBSTRUCTION. 

Of  highway,  see  Highways. 

OFFICERS. 

Bonds  of,  see  Bonds. 

Of  corporations,  see  Corporations,  2. 

Quo  warranto  to  try  title  to  office,  see 

Courts,  6. 
Mandamus  to,  see  Mandamus. 
Serving  corporation  by  service  on,  see 

Writ  and  Process,  2,  3. 

The  fees  or  compensation  to  be 
turned  over  to  the  county  treasurer  by  a 
county  clerk  who  is  by  statute  upon  a  sal- 
ary in  lieu  of  all  fees  or  compensation  for 
services  rendered  by  him,  which  shall  be  so 
turned  over,  includes  fees  collected  under 
the  naturalization  laws  of  the  United 
States,  which  authorize  and  permit  him  to 
retain  a  portion  of  the  fee  received,  al- 
though the  Federal  law  is  passed  subse* 
quently  to  the  state  law,  so  that  they  were 
not  directly  in  contemplation  when  the 
state  law  was  passed.  Barron  County  v. 
Beckwith,  30:  810,  124  N.  W.  1,030,  142 
Wis.  519.  (Annotated) 

OFFSETS. 

Set-off  generally,  see  Set-Off  and  Coun- 
terclaim. 


OIL. 


Injunction  against  piunping,  see  In- 
junction. 

Negligent  discharge  of,  into  water  as 
proximate  cause  of  resulting  fire, 
see  Proximate  Cause,  2. 

As  to  mines,  generally,  see  Mines. 


OPINIONS. 

Admissibility    in    evidence, 
dence,  14,  15, 
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OnUM— PARTIES. 


OPIUM. 

Prosecution  for  wrongful  sale  of,  see 
Evidence,  15. 

PARENT  AND  C1IIL.D. 

Jurisdiction  of  court  to  determine 
right  of  visitation  by  parent,  see 
Courts,  6. 

Matters  as  to  infants,  generally,  see 
Infants. 

1.  A  father  may  recover  damages  for 
injury  to  his  minor  son  because  of  his  em- 
pl«ynient  without  his  knowledge  as  brake- 
man  by  a  railroad  company  which  knows 
of  bis  minority,  and  the  fact  that  the  son 
assumes  the  risk  of  his  employment,  so  that 
he  could  not  recover  for  his  own  injury,  is 
immaterial,  llendrickson  v.  Louisville  & 
N.  R.  Co.  30:  311,  12G  S.  W.  117,  137  Ky. 
662.  (Annotated) 
|jegitimatioii. 

Contempt  in  disobeying  order  permit- 
ting natural  mother  to  visit  child 
legitimated  by  father,  see  Con- 
tempt, 1. 

Necessary  parties  defendant  in  action 
by  natural  mother  of  legitimated 
cliild  to  enforce  right  to  visit  it, 
see  Parties,  8. 

Necessary  parties  to  contempt  pro- 
ceeding against  father  of  legiti- 
mated child  for  disobeying  order 
permitting  mother  to  visit  child, 
see  Parties,  9. 

2.  The  mother  of  an  illegitimate  minor 
child  does  not  lose  the  right  to  visit  the 
child,  where  the  exercise  of  such  right  will 
not  conflict  with  its  best  interests,  because 
the  child  has  been  legitimated  by  its  father 
under  a  statute  providing  that  the  father 
of  an  illegitimate  child,  by  acknowledging 
it  as  his  own  and  treating  it  as  if  it 
were  legitimated,  thereby  adopts  it  as 
such,  and  it  is  thereupon  deemed  legitimate 
from  birth.  >  Allison  v.  Bryan,  30:  146,  109 
Pac.  934,  —  Okla.  — . 

Adoption. 

Sufficiency   of   objection   as   to   setting 
aside    decree    of    adoption,    see    Ap- 
peal and  Error,  9,  10. 
Sufficiency  of  evidence  to  show  undue 
influence  in  securing  adoption,  see 
Evidence,  26. 
Setting   aside   decree   of   adoption,   see 
Judgment,  7-9. 

3.  The  mother  of  an  illegitimate  child, 
by  consenting  to  a  deed  of  adoption  by  its 
natural  father,  which  relates  solely  to  tin 
child's  right  of  inheritance  from  its  father, 
and  which  is  by  its  terms  limited  accord- 
ing to  the  provisions  of  a  statute  which 
does  not  undertake  to  establish  the  relation 
of  parent  and  child  further  than  to  give 
the  child  a  right  of  inheritance,  does  not 
thereby  yield  her  rights  under  a  statute 
providing  that  an  illegitimate  child  cannot 
be  adopted  without  the  consent  of  its  moth- 
er, and  that  the  mother  of  such  child  is 
entitled  to  its  custody,  services,  and  earn- 
ings. Allison  V.  Bryan,  30:  x46,  100  Pac. 
034,  —  Okla.  — . 
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4.  The  voluntary  adoption  of  an  ille- 
gitimate minor  child — to  the  custody,  serv- 
ices, and  earnings,  of  which  its  natural 
mother  is  by  statute  entitled,  and  as  to 
which  the  statutes  provide  that  it  cannot 
be  adopted  without  the  consent  of  the  moth- 
er, if  living,  except  that  consent  is  not  neces- 
sary from  a  mother  who  has  forfeited  her 
rights  to  the  child  for  specified  reasons — by 
its  natural  father,  without  the  mother's 
consent,  where  she  has  not  forfeited  her 
rights  under  the  statute,  is  not  valid  as  to 
her,  notwithstanding  the  father,  acting  un- 
der a  statute  providing  that  the  father  of 
an  illegitimate  child,  by  acknowledging  ih 
as  his  own,  and  treating  it  as  if  it  were 
legitimate,  thereby  adopts  it  as  such,  and 
such  child  is  thereupon  deemed  legitimate 
from  birth,  had  previously  received  the 
child  into  his  home,  and  law^fully  effected 
its  legitimation.  Allison  v.  Bryan,  30: 
146,  109  Pac.  934,  —  Okla.  — . 

(Annotated) 

5.  An  adopted  child  is  not  issue  with- 
in the  meaning  of  a  statute  giving  a  widow 
certain  rights  in  her  husband's  estate  in 
the  absence  of  issue  of  the  marriage,  al- 
though the  statute  provides  that  an  adopt- 
ed child  shall,  for  the  purpose  of  inherit- 
ance by  it  and  all  other  legal  consequences 
and  incidents  of  the  natural  relation  of 
parents  and  children,  be  deemed  the  child 
of  the  parents  by  adoption.  Mors^  v. 
Osborne,  30:  914,  77  Atl.  403,  —  N.  H.  — . 

(Annotated) 

PAROL  EVIDENCE. 

See  Evidence,  12,  13. 

PARTIES. 

To  contracts,  see  Contracts,  I. 
Description  ot  party  in  writ,  see  Writ 
and  Process,  1. 

Plaintiff. 

Abutting  owner,  see  Highways,  2-4. 

1.  A  devisee  under  the  valid  will  of 
a  person  who,  subsequent  to  the  execution 
thereof,  and  while  insane,  executed  a  deed 
to  one  who  had  knowledsre  of  the  insanity, 
and  who  gave  no  substantial  consideration, 
has  sufficient  interest  to  sue  the  grantee 
to  set  aside  the  deed  as  a  cloud  on  title, 
which  was  alleged  to  have  passed  under 
the  will.  Bethany  Hospital  Co.  v.  Philippi, 
30:  194,  107  Pac.  530,  82  Kan.  64. 

(Annotated) 

2.  A.  mortgagee  may  maintain  an 
action  in  his  own  name  for  injury  to  the 
mortgaged  property.  Delano  v.  Smith, 
30:  474,  92  N.  E.  500,  206  Mass.  365. 

3.  One  who  owns  the  equitable  title  to 
real  property  and  is  in  possession  of  same 
may  maintain  an  action  for  permanent  in- 
juries thereto.  Foster  Lumber  CJo.  v.  Ar- 
kansas Valley  &  W.  R.  Co.  30:  231,  95  Pac 
224,  20  Okla'.   583.  (Annotated) 

4.  The  state  revenue  agent  may  main- 
tain an  action  on  behalf  of  the  board  of 
levee  commissioners  to  hold  the  bond  of  its 
secretary  and  treasurer  liable  for  public 
money  received  by  him,  under  a  statute 
making  it  his  duty  to  investigate  the  ac- 
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counts  of  levee  board  officers  and  to  main-  i 
tain   suits   against   them.     Adams   v.   Wil- 
liams, 30:  855,  52  So.  865,  —  Miss.  -^. 

5.  The  consignee  of  threshing  machines 
ordered  for  the  purpose  of  sale  during  the 
harvesting  season  upon  orders  previously 
taken,  may  refuse  to  accept  the  machines 
when  tendered  by  the  carrier,  where,  be- 
cause negligently  delayed  in  transportation, 
they  arrived  too  late  to  serve  the  purpo-e 
for  which  they  were  ordered,  and  hold  the 
carrier  liable  for  profits  which  he  would 
have  made  by  selling  them  if  they  had 
arrived  in  time,  notwithstanding  title  may 
have  been  retained  by  the  consignor.  Clute 
v.  Chicago,  R.  I.  &  P.  R.  Co.  30:  107 1,  111 
Pac.  431,  —  Kan.  — .  (Annotated) 

6.  The  addressee  of  a  telegram  may 
sue  the  company  in  tort  for  loss  sustained 
by  its  alteration  of  the  message,  if  it  was 
for  his  benefit,  and  the  company  had  ex- 
press or  implied  knowledge  of  that  fact. 
Anniston  Cordage  Co.  v.  Western  U.  Teleg. 
Co.  30:  1116,  49  So.  770,  161  Ala.  20. 

(Annotated) 

7.  A  resident  taxpayer  of  a  municipal- 
ity may  maintain  an  action  to  rcjitrain  the 
performance  of  an  illegal  contract  for  the 
installation  of  a  heating  and  ventilating 
system  in  a  proposed  public  building,  al- 
though he  shows  no  special  private  inter- 
est. Hannan  v.  Board  of  Education,  30: 
ai4,  107  Pac.  646,  —  Okla.  —. 

Parties  defendant. 

8.  The  wife  of  one  who,  with  her  con- 
sent, has  legitimated  his  own  bastard  child, 
is  not  a  necessary  party  to  an  action 
brought  by  the  natural  mother  of  the  child 
to  compel  the  father  to  permit  her  to  visit 
it,  where  the  child,  by  the  act  of  the  father, 
was  not  made  an  heir  of  the  wife;  and  it  is 
immaterial  that  she  has  voluntarily  made 
it  her  heir.  Allison  v.  Bryan,  30:  146,  109 
Pac.  934,  —  Okla.  — . 

9.  The  wife  of  one  who,  with  her  con- 
sent, has  legitimated  his  own  bastard  child, 
is  not  a  necessary  party  to  a  coi\tempt  pro- 
ceeding against  the  father  for  failure  to 
comply  with  a  court  order  directing  him 
to  permit  the  natural  mother  of  the  child 
to  visit  it  at  stated  intervals,  where  the 
father,  in  legitimating  the  child,  did  not 
make  it  the  heir  of  his  wife,  although  the 
father  attempts  to  set  up  as  a  defense  to 
the  contempt  proceedings  the  refusal  of  his 
wife  to  permit  him  to  obey  the  order  per- 
mitting visitation.  Allison  v.  Bryan,  30: 
146,  109  Pac.  934,  —  Okla.  — . 

PARTITION. 

A  homestead  set  apart  to  a  widow 
by  the  probate  court  from  the  estate  of  her 
deceased  husband,  for  the  use  of  herself 
as  a  home,  is  not,  while  maintained  by  her 
as  such,  liable  to  partition  at  the  suit  of  the 
heirs  of  the  deceased  liusband.  Holmes  v. 
Holmes,  30:  920,  111  Pac.  220,  —  Okla.  — . 


PARTNKRSTIfP. 

As     to     partncrsliip     bankruptcy, 
Bankruptcy,  3,  10. 
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see 


PASSENGER  CARRIERS. 

See  Carriers. 

PAYMENT. 

Application    of    deposit    by    bank,    see 

Banks,   1. 
Of  depositor's  check,  see  Banks,  2,  3. 
Presentation    of    negotiable   paper   for, 

see  Bills  and  Notes,  2,  3. 

PENALTIES. 

For  refusal  to  receive  telegram,  see 
Telegraphs,  2. 

PERFORMANCE. 

Of  contract,  generally,  see  Contracts, 
11,  12. 

Specific  performance,  see  Specific  Per- 
formance. 

PERMIT. 

To  use  highway,  see  Highways,  I. 

PERSONAL    INJURIES. 

On  bridges,  see  Bridges. 

Evidence  of  complaint  by  person  in- 
jured, see  Evidence,  17. 

Insurance  against  liability  for,  see  In- 
surance, 12-14. 

To  employee,  generally,  see  Master  and 
Servant. 

Proximate  cause  of,  see  Proximate 
Cause. 

In  general,  see  Negligence. 

PERSONAL  PROPERTY. 

Mortgage  on,  see  Chattel  Mortgage. 

PETITION. 

In  pleading,  see  Pleading,  6-8. 

PETROLEUM. 

In  mines,  generally,  see  Mines. 

PHILIPPINES. 

Prohibiting  exportation  of  Philippine 
coin,  see  Constitutional  Law,  7. 

PHYSICIANS  AND   SUltGEONS. 

Validity  of  statute  forbidding  physi- 
cians to  advertise  special  ability, 
see  Constitutional  Law,  13. 

Ambiguity  of  statute  as  to  revocation 
of  license  of  physician,  see  Stat- 
utos,  2. 

Due  process  in  revocation  of  license,  see 
Constitutional  Law,  8. 

Liability  of  master  for  negligence  of 
physician  attending  servant,  see 
Master  and  Servant,  6. 

PLAINTIFFS. 

Parties  plaintiffs,  see  Parties,  1-7. 

PLEA. 

See  Pleading,  9-13. 

PLEADING. 

Joinder  of  causes  of  action,  see  Action 

or  Suit,  4. 
Verification  of  amcndnient  to  affidavit, 

see  AfFidavits. 
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Reversal  for  error  as  to,  see  Appeal 
and  Error,  22. 

Evidence  admissible  under,  see  Evi- 
dence, 32. 

Amendment. 

As  affecting  limitation  of  action,  see 
Limitation  of  Actions,  5. 

1.  In  the  absence  of  an  answer,  a  peti- 
tion may  be  amended  without  leave.  Jen- 
kins V.  Hawkeye  Commercial  Men's  Asso. 
30:  1 181,  124  N.  W.  199,  —  Iowa,  — . 

2.  A  departure  arises  where  a  com- 
plaint charging  liability  of  a  railroad  com- 
pany to  an  employee  for  injuries  caused  by 
the  use  of  couplers  not  of  the  ordinary  type 
is  amended  so  as  to  show  that  defendant 
was  engaged  in  interstate  commerce,  and 
did  not  use  the  couplers  required  by  the  act 
of  Congress.  Allen  v.  Tuscarora  Valley 
R.  Co.  30:  1096,  78  Atl.  34,  —  Pa.  —. 

3.  An  amendment  of  the  complaint  in 
an  action  for  damages  for  mistake  in  the 
transmission  of  a  telegram  -which  was  insuf- 
ficient because  failing  to  allege  negligence, 
should  be  allowed  upon  reversal  of  a  judg- 
ment of  nonsuit,  where  the  complaint  was 
not  challenged  except  by  motion  for  nonsuit, 
although  insufficiency  of  the  complaint  is 
not  a  ground  for  nonsuit,  and  upon  the  trial 
a  prima  facie  case  of  negligence  was  estab- 
lished. Strong  V.  Western  U.  Teleg.  Co. 
30:409,  109  Pac.  910,  18  Idaho,  389. 
Dismissal. 

4.  A  petition  filed  with  the  clerk  of 
the  distrtct  court  will  not  be  dismissed  be- 
cause entitled  in,  and  by  the  clerk  given 
the  same  docket  number  as,  a  former  case 
between  the  same  parties,  which  had  been 
finally  closed  in  that  court,  in  the  absence 
of  a  showing  of  prejudice.  Allison  v.  Bryan, 
30:  X46,  109  Pac.  934,  -  Okla.  — . 
Dnpllcity. 

5.  A  petition  in  an  action  to  cancel  a 
deed  which  alleges  that  the  deed  is  void 
because  of  the  mental  weakness  of  the  grant- 
or and  the  undue  influence  exercised  upon 
him  while  in  that  condition  states  but  a 
single  cause  of  action,  as  such  grounds  are 
not  inconsistent  in  the  sense  that  they 
would  prevent  proof  showing  both.  Beth- 
any Hospital  Co.  V.  Philippi,  30:  194,  107 
Pac.  530,  82  Kan.  64. 

Declaration  or  complaint. 

6.  The  return  of  the  premiums  paid 
cannot  be  secured  in  an  action  praying  dam- 
ages for  failure  to  make  a  loan  on  an  in- 
surance policy,  as  provided  in  the  contract, 
and  it  is  immaterial  that  the  complaint 
contains  language  indicating  an  intention 
on  plaintiff's  part  to  repudiate  the  contract, 
if  it  also  shows  that  the  insurer  had  no 
such  intent.  Lewis  v.  New  York  L.  Ins. 
Co.  30:  laoa,  181  Fed.  433,  —  C.  C.  A.  — . 

7.  A  complaint  which  alleges  that  de- 
fendant, while  engaged  in  excavating  a 
ditch  (under  contract  with  the  county 
drainage  board),  deposited  large  quantities 
of  dirt  from  the  ditch  in  a  public  highway, 
that  he  carelessly  and  negligently  failed  to 
level  such  deposits,  and  allowed  them  to  re- 
main in  such  condition  as  to  render  the 
30  L.R.A.(N.S.) 


highway  unsafe  for  public  travel,  and  that 
plaintiff,  while  attempting  to  drive  along 
such  highway,  and  while  exercising  due 
care,  was  thrown  from  his  wagon  by  rea- 
son of  such  uneven  condition  and  injured, 
states  a  cause  of  action  for  violation  of  a 
duty  not  to  render  the  highway  dangerous, 
and  not  for  breach  of  the  contract  to  con- 
struct the  ditch,  so  as  to  prevent  recovery 
of  damages  for  the  injuries  on  the  ground 
that  the  plaintiff,  not  being  a  privy  to  the 
contract,  could  not  recover  for  the  injuries 
if  they  had  arisen  from  a  breach.  Solbers 
V.  Schlosser,  30:  xiii,  127  N.  W.  91,  —  N. 
D.  — . 

8.  An  allegation  that  a  property  owner 
had  knowledge,  either  actual  or  implied,  of 
a  certain  fact,  amounts  merely  to  an  allega- 
tion that  he  had  implied  knowledge  thereof. 
Lunt  V.  Post  Printing  &  Pub.  Co.  30:  60,  110 
Pac.  203,  —  Colo.  — . 

Pleas  and  answers. 

Raising  question  as  to,  for  first  time  on 

appeal,  see  Appeal  and  Error.  17. 
Evidence    admissible    under,    see    Evi- 
dence, 32. 

9.  A  defendant,  by  voluntarily  going  to 
trial  without  a  reply  being  filed  to  the  an- 
swer, where  he  is  not  bound  to  do  so,  there- 
by waives  it,  and  is  regarded  as  consenting 
to  go  to  the  proof  of  the  answer  as  if  it 
were  denied.  Allison  v.  Bryan,  30:  1469  109 
Pac.  934,  —  Okla.  — . 

10.  Denial  upon  information  and  belief 
of  matters  necessarily  within  the  knowledge 
of  the  pleader  is  not  permissible.  Chicago, 
R.  I.  &  E.  P.  R.  Co.  v.  Wertheim,  30:  771, 
110  Pac.  673,  —  N.  M.  — .  (Annotated) 

11.  A  defense  to  an  assault  by  the  con- 
ductor of  a  car  upon  a  passenger,  that  it 
was  the  result  of  the  use  of  only  necessary 
force  rightfully  to  eject  the  passenger  from 
the  car,  must  be  specially  pleaded.  Jack- 
son V.  Old  Colony  Street  R.  Co.  30:  X046, 
92  N.  E.  725,  206  Mass.  477. 

12.  A  master  must  plead  assumption  of 
risk  to  be.  entitled  to  present  such  defense 
to  the  jury,  in  an  action  by  his  servant 
to  hold  him.  responsible  for  personal  in- 
juries, where  he  relies  on  assumption  of  risk 
in  its  true  sense,  which  refers  to  risks  aris- 
ing out  of  negligence  of  the  master  which 
are  known  to,  and  the  danger  of  which  is 
appreciated  by,  the  servant.  Duffey  v.  Con- 
solidated Block  Coal  Co.  30:  1067,  124  N. 
W.  609,  —  Iowa,  — . 

13.  A  mere  allegation  that  the  injuries 
for  which  a  servant  is  suing  his  master  were 
such  as  he  assumed  the  risk  of  in  his  em- 
ployment amounts  to  no  more  than  a  gener- 
al denial,  and  does  not  raise  the  question 
of  assumption  of  risk  of  the  employer's  neg- 
ligence. Duffey  V.  Consolidated  Block  Coal 
Co.  30:  1067,  124  N.  W.  609,  ■—  Iowa,  — . 
Demurrer. 

14.  The  allegation  that  a  quarry  is  unde- 
veloped does  not  conflict  with  another  that 
it  is  of  great  value,  so  as  to  make  demurra- 
ble a  bill  to  annul  a  conveyance  of  the 
property  secured  by  fraud.  Crompton  v. 
Beedle,  30:  748,  75  Atl.  331,  83  Vt.  287. 

15.  A   special  demurrer  on   the  ground 


PLEDGE,  ETC.— PRINCIPAL  AND  AGENT. 


1287 


that  the  allegation  in  a  complaint  against 
a  carrier  for  failure  to  stop  its  train  at  a 
particular  flag  station  and  receive  plaintiff 
as  a  passenger,  that  plaintiff,  in  accordance 
with  the  ruies  of  the  company  and  the  cus- 
tom, flagged  the  train  and  tried  to  briu^ 
it  to  a  stop  for  the  purpose  of  boarding  it, 
failed  to  specify  in  what  way  the  train  was 
flagged,  or  what  custom  or  rule  of  the  com- 
pany was  violated,  was  properly  overruled, 
as  the  allegation  was  tantamount  to  say- 
ing mat  it  was  the  habit  of  the  defendant 
to  stop  such  train  at  the  particular  sta- 
tion whenever  signaled,  but  that  it  failed 
to  do  so  when  flagged  by  plaintiff.  South- 
ern R.  Co.  V.  Wallis,  30:  401,  66  S.  E.  370, 
133  Ga.  553. 

16.  A  special  demurrer  on  the  grounds 
that  the  allegation  in  a. complaint  against 
a  carrier  for  failure  to  stop  its  train  at  a 
Hag  station  and  receive  plaintiff,  &  physi- 
cian, as  a  passenger,  that  plaintiff  was  not 
well,  and  on  account  of  his  physical  condi- 
tion, and  to  keep  from  driving  in  the  cold 
and  bad  weather,  had  gone  on  a  train  to 
the  flag  station  to  see  his  patients,  was  ir- 
relevant, was  properly  overruled,  as  the  al- 
legation was  but  matter  of  inducement,  in- 
troductory to  the  narrative  of  the  cause  of 
action.  Southern  R.  Co.  v.  Wallis,  30:  401, 
66  S.  E.  370,  133  Ga.  553. 

17.  The  overruling  of  a  special  demurrer 
to  the  allegation  in  a  complaint  against  a 
carrier  for  failure  to  stop  its  train  at  a 
particular  flag  station  and  receive  plaintiff 
as  a  passenger,  that  plaintiff  was  left  at 
the  station  without  means  of  conveyance  to 
get  home,  that  it  was  just  at  night,  that  the 
weather  was  cold  and  bad  and  the  roadd 
muddy,  and  that  plaintiff  had  to  walk  home, 
a  distance  of  7  miles,  whereby  he  was  made 
sick,  was  not  error,  as  such  averments  were 
proper  to  be  considered  in  estimating  the 
danaages,  if,  under  the  allegations,  plaintiff 
was  entitled  to  recover.  Southern  R.  Co. 
▼.  Wallis,  30:  401,  66  S.  E.  370,  133  Ga.  553. 

18.  The  question  of  the  right  to  a  jury 
trial  cannot  be  raised  by  a  demurrer  to  the 
complaint,  which  merely  raises  the  ques- 
tion whether  or  not  it  states  a  cause  of  ac- 
tion, or  by  objection  to  the  introduction  of 
evidence.  Indianapolis  Northern  Traction 
Co.  v.  Brennan,  30:  85,  87  N.  E.  215,  —  Ind. 

• 

19.  The  filing  of  a  general  demurrer  to  a 
declaration  is  equivalent  to  pleading  to  the 
merits  of  the  case.  Cowart  v.  W.  E.  Cald- 
well Co.  30:  720,  68  S.  E.  500,  134  Ga.  544. 

PLEDGE     AND      GOIiLATERAIi      SE- 
CURITY. 

1.  A  pledge  of  property  which  is  not 
sufficient  to  effect  a  lien  because  of  nonde- 
livery cannot  be  charged  with  an  equitable 
lien  as  against  creditors  of  the  pledgeor,  by 
the  fact  that  there  was  an  intent  to  pledge, 
and  that  a  certificate  in  the  form  of  a 
warehouse  certificate  was  given  covering  the 
property.  Fourth  Street  Nat.  Bank  v.  Tay- 
lor, 30:  552,  172  Fed.  177,  06  C.  C.  A.  629. 

2.  No  pledge  valid  as  against  creditors 
can  be  effected  by  the  issuance  and  delivery 
30  L.R.A.(N.S.) 


of  certificates  similar  to  those  issued  by 
warehousemen,  which  purport  to  cover  prop- 
erty retained  in  posiiession  of  the  pledgeor, 
with  nothing  outside  of  the  certificates  to 
indicate  the  rights  of  the  certificate  hold- 
ers to  it.  Fourth  Street  Nat.  Bank  v.  Tay- 
lor, 30:  552,  172  Fed.  177,  96  C.  C.  A.  620. 

( Annotated ) 
3.  A  bank  which,  in  order  to  remove  au 
overdue  note  from  its  booke,  takes  the  note 
of  a  third  person  for  its  amount,  with  such 
note  as  collateral  thereto,  releases,  in  favor 
of  attaching  creditors  of  the  maker,  its  lieu 
on  property  which  had  been  assigned  to  it 
as  collateral  for  the  overdue  note,  at  least 
where  it  permits  assigned  funds  to  pass 
through  its  hands  into  those  of  the  maker 
of  the  note  for  a  long  period  of  time,  with- 
out any  attempt  to  apply  them  to  the  satis- 
faction of  the  note.  Lincoln  ▼.  National 
Metropolitan  Bank,  30:  1215,  35  App.  D.  C. 
362.  (Annotated) 

POISON. 

Constitutionality  of  statute  regulating 

sale  of,  see  Constitutional  Law,  2, 

6. 
Ambiguity  of  statute  regulating  sale  of, 

see  Statutes,  1. 
Negligence  in  sale  of,  as  question  for 

jury,  see  Trial,  13, 

POLICE. 

Liability  for  assault  by  special  police- 
man, see  Carriers,  3;  Master  and 
Servant,  2. 

POLICE  POWER. 

See  Constitutional  Law,  7,  11-13. 

POSSESSION. 

As  basis  of  action  for  injury  to  prop- 
erty, see  Parties,  3. 

POSTOPFICE. 

Delay  in  mails  of  motion  papers,  see 
Judgment,  6. 

PREFERENCES. 

By  bankrupt,  see  Bankruptcy,  4,  5. 

PREJUDIGIAIi  ERROR. 

See  Appeal  and  Error,  21-32. 

PREMATURITY. 

Of  action,  see  Action  or  Suit,  2,  3. 

PRESCRIPTION. 

Prescriptive  rights  in  waters,  see  W&- 
te^i,  5,  6. 

PRESENTMENT. 

Of  note  for  payment,  see  Bills  and 
Notes,  2,  3. 

PRESUMPTIONS. 

On  appeal,  see  Appeal  and  Error,  11. 
In  general,  see  Evidence,  4-8. 

PRINCIPAL  AND  AGENT. 

Parties  to  contract  negotiated  through 
agent,  see  Contracts,  1. 

As  to  agents  of  corporations,  see  Cor- 
porations. 
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Exemplary  damages  against  principal 
for  act  of  a^ent,  see  Damages,  1. 

Power  of  insurance  agent  to  estop  com- 
pany, see  Insurance,  8,  9. 

Imputinc  agent's  knowledge  to  prin- 
cipal, see  Notice. 

Revoking  designation  of  state  oflicer  to 
receive  service,  see  Writ  and  Proc- 
ess, 2,  3. 

1.  The  employment  of  a  telegraph  com- 
pany as  a  means  of  communication  does  not 
niake  it  the  agent  of  the  sender,  so  as  to 
bind  him  to  the  sendee  by  the  terms  of  a 
transmitted  telegram  negligently  altered  by 
it.  Strong  v.  Western  U.  Teleg.  Co.  30:  400, 
109  Pac.  910,  18  Idaho,  389. 
Ratiflcatioii  of  agent's  acts. 

2.  The  doctrine  of  ratification  by  one 
person  of  a  contract  made  by  another  is  not 
applicable  to  a  case  wliere  the  person  who 
makes  the  contract  was  not  at  the  time,  and 
did  not  profess  or  assume  to  be,  acting  on 
behalf  of  a  principal.  Schlesinger  v.  For- 
est Products  Co.  (N.  J.  Err.  &  App.)  30: 
347,  76  Atl.  1024,  78  N.  J.  L.  637. 

PRINOIPAIi  AND   SURETY. 

Surety  on  bail  bond,  see  Bail  and  Re- 
cognizance. 
As  to  bonds  generally,  see  Bonds. 

PRIOR  APPROPRIATION. 

See  Waters,  1-3. 

PRIORITY. 

Between  drainage  assessments  and 
mortgage  lien,  see  Constitutional 
Law,  9,  15. 

Of  appropriation  of  water,  see  Waters, 
3. 

PRIVATE  ACTION. 

Of  abutting  owner,  see  Highways,  2-4. 

PRIVIIiEGE. 

Of  libelous  communication  as  question 

for  jury,  see  Trial.  7. 
Of  witness,  see  Witnesses,  2,  3. 

PRIVIUEGED   COMMUNICATIONS. 

In  libel  case,  see  Libel  and  Slander,  1-3. 

PRIVITY. 

Lack  of  effect  of,  on  right  of  action 
for  money  received,  see  Assumpsit, 
2. 

Third  person's  right  of  action  on  con- 
tract, see  Parties,  5,  6. 

PROBATE   COURT. 

Presumption  as  to  jurisdiction,  see  Evi- 
dence, 7. 

PROCESS. 

See  Writ  and  Process. 


PROFITS. 

Right  of  lowest  bidder  to  recover  lost 
profits    from    municipality    where 
contract  is  let  to  higher  bidder,  see 
Contracts,   19. 
30  L.R.A.(N.S.) 


I  Loss  of,  as   element   of   damages,   see 

Damages,  12. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROOFS  OF  LOSS. 

In  general,  see  Insurance,  10. 

PROTEST. 

Of  note  for  nonpayment,  see  Bills  and 
Notes,  2,  3. 

PROXIMATE  CAUSE. 

As  question  for  jury,  see  Trial,  4. 

1.  Failure  to  deliver  a  telegram  from  an 
insurance  company,  canceling  a  policy, 
which  prevents  the  cancelation  of  the  poli- 
cy before  the  insured  property  is  destroyed 
by  fire,  is  the  proximate  cause  of  the  loss 
to  the  insurance  company.  Providence- 
Washington  Ins.  Co.  V.  Western  U.  Teleg. 
Co.  30:  1170,  93  N.  E.  134,  247  111.  84. 

Of  loss  by  fire. 

2.  The  act  of  an  oil- burning  vessel  ly- 
ing at  a  wharf  which  is  oil  soaked  and  laden 
with  inflammable  material,  in  discharging 
a  quantity  of  fuel  oil  into  the  water,  which 
floats  under  the  wharf  and  becomes  matted 
with  particles  of  inflammable  rubbish  and 
dShris  on  the  water,  is  the  proximate  cause 
of  injury  to  another  vessel  at  the  wharf  by 
the  burning  of  the  oil  and  a  portion  of  the 
wharf,  although  the  oil  is  ignited  by  an  in- 
dependent, innocent  act  of  a  stranger,  such 
as  throwing  a  lighted  cigar  or  burning  coal 
into  the  water.  Soci^t6  Nouvelle  D*Arme- 
ment  v.  United  States  Steamship  Co.  30: 
laio,  176  Fed.  890,  100  C.  C.  A.  360. 

(Annotated) 
Of  injury  to  servant. 

3.  A  street  car  company  is  not,  al- 
though it  is  disobeying  a  statute  in  using 
a  car  without  a  vestibule  in  front  in  the 
winter  time,  liable  for  injury  to  a  conductor 
who  falls  from  the  running  board  while  at- 
tempting to  raise  a  side  curtain  to  collect 
a  f^re,  since  the  injury  was  not  one  which 
should  have  been  anticipated,  and  is  there- 
fore not  the  proximate  cause  of  the  wrong- 
ful act.  Rich  v.  Asheville  Electric  Co.  30: 
428,  68  S.  E.  232,  162  N.  C.  689. 

(Annotated) 

4.  The  binding  of  the  side  curtaiu  of  a 
summer  street  car  in  the  crevice  in  wiiicii  it 
runs  is  not  the  proximate  cause  of  injury  to 
a  conductor  who,  in  collecting  fares,  at- 
tempts to  raise  the  curtain  to  reach  pas- 
sengers in  a  seat  behind  it,  and  because  it 
does  not  work  properly  falls  from  the  car. 
Rich  V.  Asheville  Electric  Co.  30:  428,  68  S. 
E.  232,  152  N.  C.  689. 

PUBLIC  CONTRACT. 

See  Contracts,  14-20. 

PUBLIC  CORPORATIONS. 

See  Counties;  Municipal  Corporations. 

PUBLIC  IMPROVEMENTS. 

Due  process   in  assessments,  see  Con- 
stitutional Law,  4. 
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Making  assessments  take  priority  over 
existing  mortgages,  see  Constitu- 
tional Law,  9,  15. 

Making  of,  as  exercise  of  police  power, 
see  Constitutional  Law,  11. 

Letting  contract  to  lowest  bidder,  see 
Contracts,   18. 

Title  of  statute  as  to,  see  Statutes,  4. 

1.  The  making  of  assessments  for 
drainage  improvements  is  an  exercise  of 
the  power  of  taxation.  Baldwin  v.  Moroney, 
30:  761,  91  N.  E.  3,  173  Ind.  674. 

2.  The  assessment  for  filling  a  low  tract 
of  land  in  a  city  may  be  laid  upon  the  lots 
benefited  according  to  area,  although  they 
are  of  different  value,  and  some  are  filled  to 
a  greater  depth  than  others,  so  that  the 
cost  of  the  work  is  greater.  Bowes  v. 
Aberdeen,  30:  709,  109  Pac.  369,  68  Wash. 
535. 

PUBLIC  LANDS. 

A  surveyor  employed  to  survey  and 
plat  the  land  in  a  town  site,  and  to  ar- 
range the  plat  to  conform  to  the  improve- 
ments and  occupation  of  the  lots,  under  a 
statute  enacted  pursuant  to  U.  S.  Rev.  Stat. 
§  2387,  U.  S.  Comp.  Stat.  1901,  p.  1457,  pro- 
viding that  the  mayor  of  incorporated 
towns  located  on  public  lands  may  enter 
the  lands  so  occupied  in  trust,  for  the  bene- 
fit of  the  occupants,  and  providing  for  the 
execution  of  such  trust  as  to  the  disposal 
of  lots  under  such  reirulations  as  may  be 
prescribed  by  the  state  legislature,  cannot 
r'hange  the  lot  lines  of  settlers,  as  fixed  by 
tlie  extent  of  tlicir  oocupancy,  hy  cuttint( 
off  a  portion  of  such  lots  and  including  it 
in  a  street,  since,  as  the  rights  of  the  actual 
occupants  accrued  at  the  time  of  tlve  entry 
of  the  town  site,  the  surveyor's  only  au- 
thority was  to  make  a  survey  and  plat  in 
conformity  with  the  lines  of  occupation. 
Scully  v.  Squier,  30:  183,  90  Pac.  573,  13 
Idaho,   417.  (Annotated) 

PUBLIC  MOXKY. 

Liability  upon  bond  for  loss  of,  or  mis- 
feasance as  to,  see  Bonds. 

Action  to  prevent  illegal  expenditure, 
see  Parties,  7. 

PUBLIC  POLICY. 

As  affecting  contract,  see  Contracts,  8, 
9. 

PUNITIVE  DAMAGES. 

See  Damages,  1,  2. 

QUANTITY. 

Of  land  sold,  see  Vendor  and  Purchaser, 
3. 

QUO  WARRANTO. 

Power  to  issue,  see  Courts,  5. 

RAILROAD  COMMISSION. 

Powers  of  state  railroad  commission  as 
to  interstate  shipment,  see  Com- 
merce, 1. 

See  also  Corporation  Commission. 
30  L.R.A.(N.S.) 


RAILROADS. 

As  carriers,  see  Carriers. 

Regulation  of  interstate  business  of,  see 
Commerce. 

Existence  of,  on  property  as  violation 
of  warranty  in  deed,  see  Covenants 
and  Conditions. 

Damages  for  building  railroad  embank- 
ment in  street,  see  Damages,  9. 

Evidence  in  action  against,  see  Evi- 
dence, 32. 

Obstruction  of  highways  by,  see  High- 
ways.  3,  4. 

Mechanics'  lien  on,  see  Mechanics' 
Liens,  3. 

Injury  to  employee,  see  Master  and 
Servant. 

Liability  for  destruction  of  fire  engine, 
see  Negligence,  6. 

Railway  on  city  street  as  nuisance,  see 
Nuisances. 

The  statutory  duty  of  a  railroad 
company  to  fence  its  tracks  does  not  ex- 
tend to  the  erection  of  a  fence  to  prevent 
one  w^ho,  while  at  work  on  adjoining  prop- 
erty, falls  from  a  structure,  from  passing 
over  the  boundary  line  onto  its  right  of 
way,  to  his  injury.  Menut  v.  Boston  &  M. 
R.  Co.  30:1196,  92  N.  E.  1032,  —  Mass.  — . 

(Annotated) 

RAPE. 

One  who  has  had  sexnal  relations 
with  a  child  prior  to  the  passage  of  a  stat- 
ute making  it  a  crime  carnally  to  know  a 
child  of  her  age  of  previous  chaste  character 
is  not  precluded  from  relying  on  her  pre- 
vious unchaatity  to  avoid  punishment  for 
acts  committed  after  the  passage  of  the 
statute,  on  the  theory  that  he  cannot  take 
advantage  of  his  previous  wrongdoing  to 
avoid  the  application  of  the  statute.  State 
V.  Dacke,  30:  173,  109  Pac.  1050,  —  Wash. 
— ,  (Annotated) 

RATES. 

For  telephone  service,  see  Telephones, 
2,3. 

RATIFICATION. 

Of  decree  procured  by  fraud;  right  to 
raise  question  of,  see  Appeal  and 
Error,  10. 

Of  agent's  act,  see  Principal  and  Agent, 
2. 

REAL   PROPERTY. 

Covenants  and  conditions  as  to,  see 
Covenants  and  Conditions. 

Measure  of  damages  for  injury  to,  see 
Damages,  9. 

As  to  fixtures,  see  Fixtures. 

Mortgage  on,  see  Mortgage. 

As  to  public  lands,  see  Public  Lands. 

Records  of  title,  see  Records  and  Re- 
cording Laws. 

Deduction  of,  in  fixing  value  of  capital 
stock  for  taxation,  see  Taxes,  1,  3, 
4. 

Rights,  duties,  and  liabilities  on  trans- 
fer of,  i*ee  Vendor  and  Purchaser. 

Charge  upon,  by  will,  see  Wills,  10. 
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REOKIVKKS. 

Contempt  in  disobeying  order  to  turn 
over  books  to,  see  Contempt,  2. 

KBGOGNIZANOE. 

See  Bail  and  Recognizance. 

RECORDS  AND  RECORDING  LAWS. 

On  appeal,  see  Appeal  and  Error,  6-8. 

Estoppel  by.  permitting  title  to  stand  in 
name  of  another,  sec  Estoppel,  3. 

Burden  of  proof  of  lack  of  notice  of  un- 
recorded deed,  see  Evidence,  4. 

1.  One  who  purchases  a  lot  originally 
worth  $300  for  $250,  with  knowledge  that 
another  than  the  grantor  has  expended  near- 
ly $200  in  grading  it,  without  inquiring  as 
to  the  rights  of  the  one  making  the  improve- 
ments, is  chargeable  with  constructive  notice 
of  such  person's  rights  therein,  and  is  not 
an  innocent  purchaser  without  notice,  with- 
in the  meaning  of  a  statute  providing'  that 
deeds  not  recorded  shall  be  adjudged  void 
as  to  all  subsequent  purchasers  without  no- 
tice whose  deeds  shall  be  first  recorded. 
Dundee  Realty  Co.  v.  Leavitt,  30:  389,  127 
N.  W.  1057,  —  Neb.  — . 

2.  A  purchaser  of  real  estate  from  one 
who  has  already  sold  and  conveyed  the  same 
to  another,  whose  deed  is  not  recorded,  can- 
not hold  the  land  as  an  innocent  purchaser 
unless  he  was,  at  the  tim^  of  his  purchase, 
without  notice,  actual  or  constructive,  of 
the  rights  of  the  prior  purchaser.  Dundee 
Realty  Co.  v..  Leavitt,  30:  889,  127  N.  W. 
1057,  —  Neb.  — . 

RECROSS-EXAMINATION. 

Error  in  refusing  to  permit  questions 
on,  see  Appeal  and  Error,  26. 

RELEASE. 

Of  collateral,  see  Pledge  and  Collateral 
Security,  3. 

From  liability  by  discharge  in  bank- 
ruptcy, see  Bankruptcy,  10,  11. 

RELEVANCY. 

Of  evidence,  see  Evidence,  1&-25. 

RELIGIOUS  SOCIETIES. 

Conclusiveness  of  decision  of  tribunal, 
see  Courts,  1-4. 

1.  The  Cumberland  Church  had  inherent 
power  to  unite  with  another  ecclesiastical 
body  whose  doctrine  and  polity  were  deemed 
in  harmony  with  its  own.  Ramsey  v.  Hicks, 
30:  665,  91  N.  E.  344,  —  Ind.  — . 

(Annotated) 

2.  The  power  to  consolidate  the  Cumber- 
land Church  with  another  ecclesiastical 
body  resided  in  its  General  Assembly  and 
presbytery,  and  not  in  the  individual  mem- 
bership of  the  church.  Ramsey  v.  Hicks, 
30:  665,  91  N.  E.  344,  —  Tiid.  — . 

3.  The  provision  of  the  constitution  of 
the  Cumberland  Clinrch,  prescribing  the  ju- 
risdiction of  the  session,  presbytery,  synod, 
and  General  Assembly,  which  declares  that 
the  jurisdiction  of  those  courts  is  limited 
bv  the  express  provisions  of  the  constitu- 
3*0  L.R.A.(N.S.) 


tion,  limits  such  jurisdietion  as  between 
themselves,  and  does  not  circumscribe  the 
sovereign  power  of  the  church  Uself,  or  of 
the  body  in  which  the  supreme  power  is 
vested.  Ramsey  ▼.  Hicks,  30:  665,  91  N.  E. 
344,  —  Ind.  — . 

4.  A  supreme  church  judicatory  having 
authority  to  consolidate  the  church  with  an- 
other ecclesiastical  body  has  power  to  de- 
cide upon  the  proper  mode  of  procedure,  and 
determine  conclusively  the  regularity  and 
validity  of  the  proceedings.  Ramsey  v. 
Hicks,  30:  665,  91  N.  E.  344,  —  Ind.  — . 

5.  The  express  assent  of  the  presbytery 
of  the  Cumberland  Church  to  the  union 
with  the  Presbyterian  Church  proposed  by 
its  General  Assembly  implied  some  modifica- 
tion of  names,  and  empowered  the  General 
Assembly  to  adopt  any  name  deemed  by  it 
most  appropriate  for  the  consolidated 
church.  Ramsey  v.  Hicks,  30:  665,  91  N.  E. 
344,  —  Ind.  — . 

6.  A  conveyance  for  a  consideration  to 
the  trustees  of  the  congregation  of  a  speci- 
fied religious  denomination  does  not  create 
a  trust  in  the  property  in  favor  of  members 
of  the  congregation,  which  will  prevent  the 
proper  authorities  of  such  denomination 
from  uniting  with  another  ecclesiastical 
body,  and  conferring  upon  it  a  good  title 
to  the  property.  Ramsey  v.  Hicks,  30:  665^ 
91  N.  E.  344,  —  Ind.  — . 

REMAINDERS. 

Levy  on  vested  remainder,  see  Levy  and 

Seizure. 
Contingent  remainder,  see  Wills,  6. 


Conflict  of 


RElVfEDIES. 

Conflict  of  laws  as  to. 
Laws,  3-5. 

In   case  of   illegal   contract,   see   Con- 
tracts, 10. 

Election  of,  see  Election  of  Remedies. 

REMOVAL  OF  CAUSES. 

1.  A  state  court  has  jurisdiction  to  ren- 
der a  judgment  for  the  costs  which  accrued 
before  the  removal  of  the  cause  to  the  Fed- 
eral court,  even  though  it  should  eventually 
be  established  that  the  petition  which  was 
filed  before  the  accrual  of  a  portion  of  the 
costs,  such  as  those  on  appeal  from  an  or- 
der denying  the  removal,  should  have  been 
granted.  Wisecarver  &  Reynard  v.  Chicago, 
R.  L  &  P.  R.  Co.  30:  1059,  122  N.  W.  909, 
—  Iowa,  — ^.  (Annotated) 

2.  A  state  court  should  not  enter  a 
judgment  for  the  costs  which  accrued  before 
it  in  a  case  which  was  removed  to  a  Federal 
court,  until  a  final  determination  of  the 
cause.  Wisecarver  &  Reynard  v.  Chicago,  R. 
I.  &  P.  R.  Co.  30:  1059,  122  N.  W.  909,  — 
Iowa,  — . 

RENEWAL. 

Of  insurance  policy,  see  Insurance,  3, 
4. 

REPLEVIN. 

Damages  for  loss  of  time,  attorney's 
fees,  and  expenses  incurred  in  defending  a 
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replevin  action  which  resulted  in  defendant's 
favor,  cannot  be  recovered  in  a  subsequent 
action  on  the  replevin  bond,  which  bound  the 
replevin  plaintiff  to  "pay  all  costs  and  dam- 
ages that,  may  he  awarded  against  him/' 
where  he  has  paid  the  judgment  in  the  re- 
plevin action  in  full,  and  there  is  an  ab- 
sence of  proof  of  malice,  want  of  probable 
cause,  or  bad  faith  on  the  part  of  the  re- 
plevin plaintiff  in  bringing  the  replevin  ac- 
tion. Lake  v.  Hargis,  30:  366,  109  Pac.  670, 
82  Kan.  711.  (Annotaited) 

KEPJjY. 

Ck)ming  to  trial  without  reply  being 
filed  to  answer,  see  Pleading,  0. 

REPORTS. 

Admissibility  in  evidence,  see  Evidence, 
11. 

REPUTATION. 

Injury  to  reputation  of  property  as  ele- 
ment of  damages  in  action  for 
waste,  see  Damages,  10. 

Evidence  as  to  reputation  of  accused, 
see  Evidence,  19. 

RESCISSION. 

Of  insurance  policy,  see  Insurance,  5, 
6. 

Of  contract  of  sale,  see  Sale,  4,  5. 

Of  land  contract,  see  Vendor  and  Pur- 
chaser, 4-6. 

RES   JUDICATA. 

See  Judgment. 

RESPONDEAT    SUPERIOR. 

See  Master  and  Servant,  24,  25. 

RESTRAINT  OF  TRADE. 

See  Contracts;  Monopoly. 

RESULTING  TRUSTS. 

Enforcement  of,  against  trustee  in 
bankruptcy,  see  Bankruptcy,  6. 

RETAINING  JURISDICTION. 

See  Equity,  2. 

REVERSIBLE  ERROR. 

See  Appeal  and  Error,  21-32. 

REVIEW. 

Of  order  or  judgment,  see  Appeal  and 
Error. 

Review  of  discretion  in  refusing  to  per- 
mit filing  of  bill  of,  see  Appeal  and 
Error,  14. 

1.  A  bill  of  review  cannot  be  filed  with- 
out leave  from  the  chancellor  in  whose  court 
the  decree  was  rendered.  Smith  v.  Rucker, 
30:  1030,  129  S.  W.  1079,  —  Ark.  — . 

2.  A  bill  of  review  is  a  bill  or  complaint 
seeking,  after  the  lapse  of  the  term,  to  re- 
verse or  modify  a  decree  that  has  been  made 
and  entered  in  the  cause,  and  must  be  based 
upon  error  in  law  apparent  on  the  face  of 
the  decree,  or  on  the  discovery  of  new  facts 
30  L.R.A.(N.S.) 


since   the   decree   was   entered.     Smith   v. 
Rucker,  30:  1030,  129  S.  W.  1079,  —  Ark.  — . 

(Annotated) 

REVOCATION. 

Due  process  in  revocation  of  license  to 
practise  medicine,  see  Constitution- 
al Law,  8. 

Of  liquor  license,  see  Criminal  Law,  2. 

Of  will,  see  Wills. 

Of  designation  of  state  officer  to  re- 
ceive process,  see  Writ  and  Process, 
2,  3. 

ROADS. 

See  Highways, 

RULES. 

Of  gas  company,  see  Gais. 
Violation  01,  by  servant,  see  Master  and 
Servant,  20. 

SALE.  ^ 

Assignment  of  contract  for,  see  Assign- 
ment, 2. 

Parties  to  contract  of  sale,  see  Con- 
tracts, 1. 

Damages  for  breach  of  contract  of,  see 
Damages,  3. 

When  title  to  assign  mortgage  passes, 
see  Mortgage. 

Of  land  generally,  see  Vendor  and  Pur- 
chaser. 

Passing  o^  title;  delivery. 

Review  on  appeal  of  findings  as  to  pass- 
ing of  title,  see  Appeal  and  Error, 
20. 

1.  Where  a  specified  quantity  of  grain, 
identical  in  kind  and  uniform  in  value,  is 
sold  from  a  mass,  a  separation  is  not  neces- 
sary to  vest  title,  where  the  intention  of 
the  parties  that  title  shall  pass  before  sepa- 
ration is  clearly  manifested.  Seldomridflre 
V.  Farmers*  &  M.  Bank,  30:  337,  127  N.  W. 
871,  —  Neb.  — . 

2.  Actual  delivery  is  not  a  condition 
precedent  to  the  vesting  of  title  to  a  specific 
chattel  in  a  purchaser  who  has  paid  the 
agreed  price  to  the  vendor.  Seldomridg^ 
V.  Farmers'  &  M.  Bank,  30:  337,  127  N.  W, 
871,  —  Neb.  — . 

Rights  and  remedies  of  parties. 

3.  The  vendee  of  a  quantity  of  com  sold 
so  as  to  pass  title  without  actual  delivery, 
by  accepting  a  bill  of  sale  for  one  half  there- 
of, and  waiving  his  right  to  the  other  one 
half  of  the  grain,  which  the  vendor  has  re- 
sold to  another  person,  to  whom  a  bill  of 
sale  therefor  has  been  executed,  does  not  re- 
nounce his  title  to  the  one  half  for  which 
he  accepted  a  bill  of  sale.  Seldomridge  v. 
Farmers*  &  M.  Bank,  30:  337,  127  N.  W.  871, 
—  Neb.  — . 

Rescission. 

4.  A  contract  of  sale  of  chattels  is  not 
rescinded  by  stopping  payment  on  a  check 
drawn  and  delivered  in  payment  therefor, 
where  the  check  is  subsequently  honored  on 
presentation  thereof.  Seldomridge  v.  Farm- 
ers' &  M.  Bank,  30:  337,  127  N.  W.  871,  — 
Neb.  — . 
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5.  Mere  insolvency  of  the  buyer  at  the 
time  of  a  sale  of  chattels  is  not  g^round  for 
rescission  on  the  part  of  the  seller.  J.  J. 
Smith  Lumber  Co.  v.  Scott  County  Garbage 
Reducing  &  Fuel  Co.  30:  1184,  128  N.  W. 
389,  —  Iowa,  — . 

SALOONS. 

Sale  of  liquor  in  general,  see  Intoxicat- 
ing  Liquors. 

SCAFFOLD. 

Negligence  as  to,  see  Master  r:ul  Serv- 
ant, 9,  10. 

SCENIC  RAILWAY.    , 

Operation  of,  on  Sunday,  see  Sunday,  2. 

SCHOOLS. 

Contract  for  installation  of  heating 
and  ventilating  system,  see  Con- 
tracts, 16,  17. 

Libel  of  school  teacher,  see  Libel  and 
Slander,  2,  3. 

SEQUESTRATION. 

Of  property  in  contempt  proceeding,  sec 
Appeal  and  Error,  4. 

Of  books  on  refusal  of  witness  to  pro- 
duce them,  see  Constitutional  Law, 
3. 

SERVANTS. 

See  Master  and  Servant. 

SERVICES. 

Contracts  for,  see  Contracts,  2-7. 

Time  to  file  claim  for,  against  deced- 
ent's estate,  see  Executors  and 
Administrators. 

SET-OFF  AND  COUNTERCLAIM. 

Application  of  deposit  by  bank  in  the 

course  of  business,  see  Banks,  1. 
By  garnishee,  see  Garnishment,  2. 

Equity  will  enforce  against  a  claim 
of  a  nonresident  for  goods  sold  and  deliv- 
ered, a  set-off  of  a  claim  of  the  purchaser 
against  the  seller  for  breach  of  warranty 
in  another  transaction  between  them,  where 
satisfaction  of  such  claim  cannot  be  se- 
cured by  action  "/ithout  compelling  defend- 
ant to  seek  the  courts  of  the  state  where 
the  seller  resides.  Ewing-Merkle  Electric 
Co.  V.  Lewisville  Light  &  Water  Co.  30:  21, 
124  S.  W.  509,  92  Ark.  694.        (Annotated) 

SHIPPING. 

As  to  ferries,  see  Ferry. 
Proximate  cause  of  burning  of  vessel, 
see  Proximate  Cause,  2. 

SHOOTING. 

Of  passenger,  see  Carriers,  3,  4. 

SIGNATURE. 

Of  testator,  see  Wills,  1. 

SLANDER. 

See  Libel  and  Slander. 
30  L.R.A.(X.S.) 


SMALLPOX. 

Infecting  building  with,  as  waste. 
Waste. 

SPECIAL  DEPOSIT. 

Application  of,  see  Banks,  I. 


SPECIAL  POLICE. 

Liability  for  assault  by,  see  Master 
and  Servant,  2. 

SPECIFIC  PERFORMANCE. 

1.  Specific  performance  of  a  contract 
for  the  purchase  of  real  estate  will  not  be 
decreed  where  a  reasonable  though  a  debat- 
able doubt  concerning  the  title  exists,  and 
to  compel  performance  might  visit  litiga- 
tion upon  the  purchaser  in  regard  to  the 
title,  notwithstanding  it  might  be  declared 
ffood  in  an  action  at  law.  Van  Riper  v. 
Wickersham  (N.  J.  Err.  &  App.)  30: 25, 
76  Atl.  1020,  —  N.  J.  — . 

2.  A  reasonable  time  after  the  entering 
of  a  decree  for  the  specific  performance  of  a 
contract  for  the  purchase  of  land  may  be 
allowed  the  vendor  in  which  to  perfect  the 
title  to  be  conveyed,  where  he  has  alleged 
the  tender  of  a  good  and  valid  deed,  and  the 
vendee  has  raised  no  objection  thereto  until 
the  day  of  final  hearing,  and  by  the  inter- 
position of  another  defense  has  led  the  vend- 
or to  believe  that  there  was  no  difference  as 
to  the  character  of  the  title,  if  the  allow- 
ance of  such  reasonable  time,  which  must 
not  exceed  that  which  the  vendor  might 
have  had  if  the  vendee  -had  urged  a  defense 
of  defective  title  promptly,  will  not  work  a 
hardship  to  the  vendee.  Van  Riper  v. 
VV^ickersham  (N.  J.  Err.  &  App.)  30:  25, 
70  Atl.  1020,  —  N.  J.  — .         (Annotated) 

SPEED. 

Negligence  of  carrier  as  to,  as  question 
for  jury,  sec  Trial,  9. 

SPRINGS. 

I^ights  in  waters  of,  generally,  see  Wa- 
ters, 1,  4-6. 

STALE  DEMANDS. 

See  Limitation  of  Actions,  1,  2. 

STATE  COURTS. 

Jurisdiction  of,  see  Courts. 

STATUTE  OF  FRAUDS. 

In  general,  see  Contracts,  3. 

STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Actions. 

STATUTES. 

Review  by  Federal  supreme  court  of 
local  laws,  see  Appeal  and  Error, 
2,3. 

Attaching  validity  of,  in  mandamus 
proceeding,  see  Mandamus,  3. 

Ambiguity. 

1.  A  statute  forbidding  druggists  to  sell 
poisons  at  retail  except  under  certain  con- 
ditions,  one   of   which    is   that   thev    shall 
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satisfy  themselves  that  they  are  to  be  used 
for  legitimate  purposes,  is  not  invalid  for 
not  defining  the  meaning  of  the  words  "re- 
tail" and  "legitimate  purposes."  Katzman 
V.  Com.  30:  519,  130  S.  W.  990,  —  Ky.  — . 

2.  A  statute  providing  for  the  revoca- 
tion of  the  license  of  a  physician  who  ad- 
vertises special  ability  to  treat  or  cure 
chronic  and  incurable  cases  is  not  void 
for  uncertainty.  State  Medical  Board  v. 
McCrary,  30;  783,  130  S.  VV.  644,  —  Ark. 
— .  (Annotated) 
Entitling:. 

3.  A  titid,  "An  Act  Concerning  Liens 
of  Mechanics,  Laborers,  and  Materialmen," 
is  not  broad  enough  to  cover  legislation  ex- 
tending the  lien  to  contractors  who  do  not 
themselves  perform  the  labor.  Indianapolis 
Northern  Traction  Co.  v.  Brennan,  30:  85, 
87  N.  E.  216,  —  Ind.  — . 

4.  The  right  to  exercise  the  police 
power  to  fill  low  land  in  a  city  may  be  con- 
ferred by  an  act  the  title  of  which  is,  An 
Act  Empowering  Cities  to  Fill  Low  Lands 
within  Their  Borders,  and  for  That  Purpose 
to  Exercise  the  Right  of  Eminent  Domain. 
Bowes  V.  Aberdeen,  30:  709,  109  Pac.  309, 
58  Wash.  535. 

Construction. 

Question  for  court  or  jury  as  to,  see 
Trial,  5. 

5.  Where  the  parties  to  an  action  in- 
volving the  validity  of  a  marriage  con- 
tracted in  a  foreign  country  stipulate-  a 
translation  of  the  appliqable  provisions  of 
the  foreign  law,  the  courts  are  restricted  in 
interpreting  such  law  to  a  consideration  of 
what  is  the  significance  of  the  English  words 
into  which  the  forei^in  law  has  been  trans- 
lated, since  the  stipulation  concerns  a  mat- 
ter of  fact,  and  not  of  law.  Re  Lando, 
30:  940,  127  X.  W.  1125,  —  Minn.  — . 

6.  Ballots  which  by  statute  are  re- 
quired to  be  "securely  sealed  in  a  stout 
paper  or  muslin  envelop  or  bag"  are  not  in- 
valid because  preserved  in  a  paper  envelop 
with  the  end  merely  turned  back  and  sewed 
down,  so  as  to  prevent  their  being  counted 
on  an  election  contest,  where  it  appears 
that  the  ballots  produced  in  court  were  the 
identical  ballots  cast  by  the  electors,  and 
that  they  are  in  the  identical  condition 
that  they  were  in  when  placed  in  the  en- 
velop by  the  election  officers,  as  the  statute 
is  not  mandatory.  Newhouse  v.  Alexander, 
30:602,  110  Pac.  1121,  —  Okla.  — . 

(Annotated) 
7*  Ballots  not  indorsed  with  the  initials 
of  the  poll  clerks,  as  required  by  a  statute 
providing  that  in  such  case  they  shall,  not  he 
counted,  but  shall  be  designated  as  mutilat- 
ed, and  preserved  separate  from  the  ballots 
counted,  are  invalid  and  should  not  be 
counted  on  an  election  contest,  as  the  stat- 
ute, having  been  enacted  to  prevent  fraudu- 
lent voting,  is  mandatory.  Newhouse  v. 
Alexander,  30:  602,  110  Pac.  1121,  —  Okla. 

• 

8.  Ballots  are  not  invalidated  by  the 
failure  of  the  county  clerk  to  preserve  them 
"in  some  secure  and  safe  place,"  as  required 
by  law,  but  should  be  counted  in  an  election 
30  L.I^.A.(N,S.) 


contest,  where  it  appears  that  they  are  the 
identical  ballots  voted,  and  that  they  have 
not  been  tampered  with  in  any  way  since 
the  election,  as  the  statutory  requirement 
is  not  mandatory.  Newhouse  v.  Alexander, 
30:  602,  110  Pac.  1121,  —  Okla.  — . 

STOCK. 

Of  corporation  generally,  see  Corpora- 
tions. 

STOCKHOLDERS. 

See  Corporations. 

STOPOVER. 

Wrongful  stopover  by  passenger  as 
ground  for  ejection,  see  Carriers, 
14. 

STREET  RAILWAYS. 

As  carriers,  see  Carriers. 
Injury    to    employe**,   see   Master    anil 
Servant. 

STREETS. 

See  Highways. 

SUBSCRIPTION. 

To  will,  see  Wills,  L 

SUCCESSION  TAX. 

Constitutionality  of,  see  Constitutional 
Law,  14. 

SUNDAY. 

Duty  to  run  trains  on,  see  Carriers,  9. 
Sale  of  liquors  on,  see   Constitutional 
Law,  10;  Criminal  Law,  2. 

1.  An  amusement  that  is  not  per  se 
unlawful  or  criminal,  and  is  not  in  itself 
immoral  or  dangerous,  or  detrimental  to 
the  public  health,  will  not  be  included  with- 
in the  provisions  of  a  statute  prohibiting 
certain  specified  public  amusements  and 
other  like  and  similar  amusements  on  Sun- 
day, unless  the  same  is  forbidden  by  the 
statute,  either  by  direct  terms  or  by  clear 
implication.  Re  Hull,  30: 465,  110  Pac. 
256,  18  Idaho,  475.  (Annotated) 

2.  A  "scenic  railway"  is  not  "any  such 
place  of  public  amusement"  as  a  "merry- 
go-round,"  within  the  meaning  of  a  stat- 
ute prohibiting  the  keeping  open  on  Sunday 
of  "any  theater,  playhouse,  dance  house, 
race  track,  merry-go-round,  circus  or  show, 
concert  saloon,  billiard  or  pool  room,  bowl- 
ing alley,  variety  hall,  or  any  such  place 
of  public  amusement."  Re  Hull,  30:  465, 
110  Pac.  256,  18  Idaho,  475. 

3.  The  term  "shows,"  as  used  in  a 
statute  prohibiting  "all  shooting,  fishing, 
playing,  horse  racing,  gaming,  and  other 
public  sports,  exercises,  and  shows"  on  Sun- 
day, under  the  rule  of  ejusdem  generis  re- 
fers to  out-of-door  sports,  and  therefore  does 
not  include  a  moving-picture  exhibition, 
conducted  within  a  building  on  a  public 
street,  although  the  public  were  admitted 
thereto  upon  payment  of  a  certain  fee  by 
each  applicant  for  admission.  State  v. 
Chamberlain,  30:  335,  127  N,  W.  444,  — 
Minn.  — , 
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4.  A  statute  making  it  a  misdemeanor 
to  run  freight  or  excursion  trains  on  Sun- 
day, but  expressly  exempting  regular  trains 
carrying  mail  or  passengers,  is  an  expres- 
sion of  public  policy  as  to  the  legality  of 
runnine  the  excepted  trains  on  Sunday,  and 
a  legislative  construction  that  the  running 
of  mail  and  passenger  trains  is  within  the 
exception  of  a  statute  making  it  a  misde- 
meanor for  any  person  to  pursue  his  busi- 
ness on  Sunday,  if  not  a  work  of  necessity 
or  of  charity.  Southern  R.  Co.  v.  Wallis, 
30:  40X,  66  S.  £.  370,  133  Ga.  553. 

SUPREMS       COURT       OF       UNITED 

STATES. 

Jurisdiction  on  appeal,  see  Appeal  and 
Error,  2,  3. 

SURFACE  WATER. 

Mimicipal  liability  as  to,  see  Municipal 
Corporations,  3,  4. 

TAXES. 

Review  by  Federal  supreme  court  of 
state  construction  of,  see  Appeal 
and  Error,  3. 

Impairment  of  obligations  by  impo- 
sition of,  see  Constitutional  Law, 
14. 

Liability  of  tenant  to  taxation  for 
fixtures  erected  by  him,  see  Land- 
lord and  Tenant,  2. 

Equality;  uniformity. 

1.  Stockholders  of  a  bank  are  not  de- 
nied constitutional  privileges  and  immu- 
nities, uniformity  of  taxation,  or  the  equal 
protection  of  the  laws,  by  a  statute  allowing 
a  deduction,  in  fixing  the  value  of  its  capi- 
tal stock  for  taxation,  of  only  the  assessed 
value  of  real  estate  held  by  it,  rather  than 
the  amount  invested  in  real  estate,  although 
it  results  in  the  taxation  of  the  real  estate 
to  its  full  value,  while  such  property  is  as- 
sessed to  others  at  only  a  fraction  of  its 
value,  if  the  statute  provides  that  it  shall 
be  assessed  at  its  full  value.  Smith  v. 
Stephens,  30:  704,  91  N.  E.  167,  173  Ind. 
564.  (Annotated) 
Assessment;  enforcement. 

For  public  improvements,  see  Public 
Improvements. 

2.  A  nonresident  corporation  doing 
business  within  the  state  is  not  within  the 
provisions  of  statutes  requiring  inhabitants 
to  bring  in  a  list  of  their  property  for  taxa- 
tion and  barring  resident  owners  of  the 
right  to  make  application  for  abatement  in 
case  of  failure  to  brinj]^  in  the  list.  John  P. 
Squire  &  Co.  v.  Portland,  30:  676,  76  Atl. 
679,  106  Me.  234. 

3.  If  a  bank,  in  making  a  return  of  its 
capital  and  surplus  for  taxation,  deducts 
the  amount  invested  in  real  estate,  under 
a  statute  providing  that  the  assessed  value 
of  its  real  estate  may  be  deducted  from  the 
valuation  of  its  capital  stock,  it  is  not  en- 
titled to  a  further  deduction  of  such  as- 
sessed valuation,  such  item  bein^  eliminated 
from  the  acooimt.  Smith  v.  Stephens,  30: 
704,  91  N.  E.  167,  173  Ind.  564. 
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4.  In  determining  the  amount  of  capi- 
tal and  surplus  of  the  stock  of  a  bank  for 
taxation,  under  a  statute  permitting  the  as- 
sessed value  of  real  estate  held  by  the  bank 
to  be  deducted  from  the  valuation  of  the 
capital  stock,  if  the  amount  invested  in 
real  estate  is  deducted  by  the  bank  from 
its  capital  and  surplus  in  making  its  re- 
turn, the  tax  officers  must  treat  that  sum 
as  disposed  of  in  the  real  estate  assessment, 
and  cannot  add  it  to  the  amount  of  capital 
and  surplus  returned,  and  deduct  from  the 
total  merely  the  actual  value  at  which  the 
real  estate  was  assessed.  Smith  v.  Ste- 
phens, 30:  704,  91  N.  E.  167,  173  Ind.  564. 

TAXPAYERS. 

Right  to  maintain  action,  see  Parties, 
7. 


TELEGRAPHS. 

Parties  to  contract  completed  by  tele- 
graph, see  Contracts,  1. 

Presumption  and  burden  of  proof  aa 
to  negligence,  see  Evidence,  6. 

Liability  of  telegraph  company  to  em- 
ployee, see  Master  and  Servant. 

Failure  to  deliver  as  proximate  cause 
of  injury,  see  Proximate  Cause,  1. 

Duty  to  receive  message. 

1.  The  attachment  to  a  telegram  ten- 
dered for  transmission,  of  a  notice  of  prob- 
able damage  in  case  of  negligence  in  its 
transmission  or  delivery,  gives  the  company 
no  right  to  refuse  to  receive  and  transmit 
it.  Vermilye  v.  Postal  Teleg. -Cable  Co.  30: 
472,  91  N.  E.  904,  205  Mass.  598. 

2.  A  refusal  to  receive  a  telegram  for 
transmission  which  is  both  intentional  and 
unreasonable  is  wilful  within  the  meaning 
of  a  statute  imposing  a  penalty  for  wilfully 
refusing  to  accept  a  telegram  for  trans- 
mission. Vermilye  v.  Postal  Teleg.-Cable 
Co.  30:  472,  91  N.  E.  904,  205  Mass.  598. 
Failnre  to  transmit;  delay. 

3.  A  telegraph  company  must  use  a 
high  degree  of  care  and  skill  in  the  correct 
and  prompt  transmission  of  messages. 
Providence- Washington  Ins.  Co.  v.  Western 
U.  Teleg.  Co.  30:  1170,  93  N.  E.  134,  247 
111.  84. 

Mistake  in  telegram. 

Measure  of  damages  for,  see  Damages, 
4. 

Presumption  and  burden  of  proof  as  to 
negligence,  see  Evidence,  6. 

Who  may  maintain  action  for  negli- 
gence, see  Parties,  6. 

Telegraph  company  as  afirent  of  sender 
of  message,  see  Principal  and 
agent,  1. 

4.  The  sender  of  a  telegram  quoting  a 
price  at  which  stock  will  be  sold  may  hold 
the  transmitting  telegraph  company  liable 
for  damages  resulting  from  its  negligence 
in  quoting  a  lower  price  to  the  sendee  than 
that  stated  in  the  message  delivered  to  it 
for  transmission.  Strong  v.  Western  U. 
Teleg.  Co.  30:409,  109  Pac.  910,  18  Idaho, 
389. 
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Notice   of    contents    or    importance    of 
message. 

5.  The  tender  by  an  insurer  of  a  tele- 
gram at  a  transmission  oQice,  addressed  to 
a  place  only  a  comparatively  short  distance 
away,  directing  the  cancelation  of  an  insur- 
ance policy,  is  sufTicient  notice  of  the  impor- 
tance of  the  message  to  charge  the  company 
with  liability,  in  case  it  fails  to  deliver  the 
message,  for  the  amount  which  the  insurer 
is  compelled  to  pay  because  of  destruction 
of  the  property  after  the  policy  would  have 
been  canceled  had  the  message  been  deliv- 
ered, but  before  the  cancelation  could  be 
otherwise  effected.  Providence-Washington 
Ins.  Co.  V.  Western  U.  Teleg.  Co.  30:  1x70, 
93  N.  E.   134,  247  111.  84. 

6.  A  telegraph  company  is  not  charged 
with  knowledge  that  a  message  is  for  the 
benefit  of  the  addressee  by  the  mere  fact 
that  it  reads:  ''Offer  thirty  thousand  three 
and  four  ply  eighths  sixteen  half.  Quick 
reply."  Ajiniston  Cordage  Co.  v.  Western 
U.  Teleg.  Co.  30:  1116,  49- So.  770,  161  Ala. 
216. 

Stipulations  and  conditions. 

7.  A  stipulation  in  the  blanks  of  a  tele- 
graph company,  limiting  the  amount  of  dam- 
ages recoverable  for  mistakes  in  unrepeated 
messages,  is  contrary  to  public  policy  and 
void  so  far  as  concerns  mistakes  made  be- 
cause of  detective  instruments  or  incompe- 
tent operators,  or  through  carelessness  or 
negligence  of  the  company  or  its  servants 
that,  with  ordinary  care,  might  have  been 
avoided,  even  in  the  absence  of  a  constitu- 
tional or  statutory  provision  that  such  stip- 
ulations shall  be  void,  or  that  telegraph  com- 
panies are  common  carriers.  Strong  v. 
Western  U.  Teleg.  Co.  30:  409,  109  Pac.  910, 
18  Idaho,  389.  (Annotated) 

TELEPHONES. 

Taking  acknowledgment  over,  see  Ac- 
knowledgment. 

Construction  of  contract  between  tele- 
phone company  and  municipality, 
see  Contracts,  14,  15. 

Liability  of  telephone  company  to  em- 
ployee, see  Master  and  Servant. 

1.  A  telephone  company  cannot  refuse 
to  serve  one  who  offered  to  pay  its  rates 
and  comply  with  its  reasonable  rules  and 
regulations,  for  the  purpose  of  coercing 
payment  of  a  debt  contracted  for  service  ren- 
dered in  the  past.  Danaher  v.  Southwestern 
Tele*?.  &  Teleph.  Co.  30:  1027,  127  S.  W.  963, 
—  Ark.  — .  (Annotated) 

2.  A  contract  between  a  municipal  cor- 
poration and  a  telephone  company  seeking 
to  do  business  within  its  limits,  that  the 
rental  rates  for  instruments  shall  be  a  cer- 
tain amount  per  annum,  merely  fixes  a 
mode  of  computation,  and  applies  to  con- 
tracts for  a  portion  of  the  year  as  well  as 
to  yearly  contracts,  and  therefore  the  com- 
pany cannot  charge  at  a  higher  rate  for 
short  term  contracts  than  for  yearly  ones. 
Colorado  Teleph.  Co.  v.  Fields,  30:  1088,  110 
Pac.  571,  —  N.  M.  — . 

3.  A  telephone  company  whose  maxi- 
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mum  rentals  are  fixed  by  contract  with  the 
mimicipaiity  in  which  it  is  to  transact  its 
business  cannot  enforce  a  regulation  requir- 
ing patrons  to  pay  a  charge  in  addition 
thereto,  for  installing  and  transferring  in- 
struments. Colorado  Teleph.  Co.  v.  Fields, 
3o:  1088,  110  Pac.  671,  —  N.  M.  — . 

\  Annotated) 

TENDER. 

Evading  tender  of  money  by  purchaser, 
see  Contracts,  12,  13;  Torts. 

TESTAMENTARX  LIEN. 

Limitation  period  for  enforcement  of, 
see  Limitation  of  Actions,  3. 

TIME. 

For  taking  appeal,  see  Appeal  and  Er- 
ror, 5. 

To  present  claim  against  decedent's  es- 
tate, see  Executors  and  Administra- 
tors. 

For   rendering  judgment   for   costs   in 

*     state  court  in  case  which  has  been 

removed,  see  Removal  of  Causes,  2. 

For  election  to  take  under  will,  see 
Wills,  8. 

TITLE. 

Acquired  by  trustee  in  bankruptcy,  see 
Bankruptcy,  7. 

Of  contempt  proceedings,  see  Contempt, 
4. 

Of  personal  property,  passing  of,  see 
Sale,  1,  2. 

Of  statute,  see  Statutes,  3,  4. 

Sufficiency  of  title  to  maintain  action 
for  damages  for  trespass,  see  Tres- 
pass. 

Defects  in,  see  Vendor  and  Purchaser,  1, 
2. 

TOLL  BRIDGES. 

Negligence  as  to,  see  Bridges,  2. 

TORTS. 

Lien  on  assigned  claim  for,  see  Assign- 
ment, 3. 

Master's  liability  for,  see  Master  and 
Servant,  24,  25. 

Matters  as  to  negligence,  generally,  see 
Negligence. 

Malicious  evasion  of  a  tender  of 
money  necessary  to  prevent  a  foreclosure  of 
a  land  contract,  by  reason  of  which  the  pur- 
chaser loses  the  profits  on  a  resale  which  he 
had  negotiated,  does  not  give  a  right  of  ac- 
tion for  tort.  Loehr  v.  Dickson,  30:  495,  124 
N.  W.  293,  141  Wis.  332. 

TOWN   SITES. 

On  public  lands,  see  Public  Lands. 


TRADE   FIXTURES. 

See  Fixtures. 

TRADEMARK. 

1.  The  words  "Crown"  and  "James- 
town" may,  when  applied  in  combination 
with  other  words  to  a  manufactured  articlei 
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indicate  origin  and  manufacture,  and,  as  so 
combined,  be  the  subject  of  a  valid  trade- 
mark. Virginia  Baking  Co.  v.  Southern  Bis- 
cuit Works,  30:  167,  68  S.  E.  201,  —  Va.  — . 
2.  One  who  has  applied  the  words 
"Crown"  and  "Jamestown"  to  crackers  and 
small  cakes,  respectively,  cannot  complain 
that  they  are  respectively  applied  by  an- 
other manufacturer  to  ginger  snaps  and 
larger  cakes  of  an  entirely  different  class. 
Virginia  Baking  Co.  v.  Southern  Biscuit 
Works,  30:  167,  68  S.  E.  261,  —  Va.  — . 

(Annotated) 

TRADING  STAMPS. 

Prohibition  of  use  of,  as  restraint  oh 
right  of  contract,  sec  Constitutional 
Law,  6. 

Regulation  of  business  of,  in  exercise  of 

E^lice    power,    see    Constitutional 
aw,  12. 

1.  A  prohibition  of  the  issuance  of 
trading  stamps  unless  the  articles  to  be 
given  as  a  gift  or  premium  shall  be  definite- 
ly described  therein  and  their  character  and 
value  shall  be  known  to  the  customer  at  the 
time  of  his  purchase  of  the  goods  entitling 
him  to  the  stamps,  and  the  right  to  the  arti- 
cle becomes  absolute  when  the  stamp  is  de- 
livered without  the  necessity  of  acquiring 
other  stamps,  is  invalid  as  an  unreasonable 
regulation  of  a  legitimate  business.  State 
ex  rel.  Simpson  v.  Sperry  &  Hutchinson  Co. 
30:  966,  126  N.  W.  120,  110  Minn.  378. 

2.  Illegal  elements  of  chance,  uncer- 
tainty, and  contingency  do  not  inhere  in  a 
trading  stamp  business  conducted  by  selling 
stamps  to  merchants  who,  in  consideration 
of  their  purchase,  are  given  certain  adver- 
tising, and  the  redemption  of  the  stamps  in 
specific  numbers  by  giving  those  presenting 
tliem  a  right  to  select  articles  exhibited  in 
a  public  show  room  and  having  the  number 
of  stamps  necessary  to  secure  them  plainly 
marked  on  them.  State  ex  rel.  Simnson  v. 
Sperry  &  Hutchinson  Co.  30:  966,  126  N.  W. 
120,  110  Minn.  378. 

3.  Tlie  legislature  may  prohibit  the  is- 
suing and  redemption  of  trading  stamps  un- 
der contracts  which,  in  practice,  depend  on 
chance,  uncertainty,  or  contingency.  State 
ex  rel.  Simnson  v.  Sperrv  &  Hntchinson  Co. 
30:  966,  126  N.  W.  120,*110  Minn.  378. 

TRANSFER. 

Of  corporate  stock,  see  Corporations,  0. 
Of  cause,  see  Removal  of  Causes. 

TRANSFERS. 

Making  criminal  violation  of  rules  as 
to  street  car  transfers,  see  Consti- 
tutional Law,  1. 

TREES. 

In  city  streets  as  to,  see  Highways,  6. 

Limitation  period  for  action  for  dam- 
ages to,  see  Limitation  of  Actions. 
4. 

TRESPASS. 

Evidence  in  action  for  damages  for,  see 
Evidence.  16. 
30  L.R.A.(N.S.) 


Question    for    jury    as    to    defendant's 

title,  see  1  rial,  14. 
Directing  verdict  in  action  for  damages 

for  trespass,  see  Trial,  15. 

One  alleging  title  and  possession  may 
recover  damages  for  trespass  on  proof  of 
possession  and  invasion  by  defendant,  with- 
out proving  a  perfect  title.  Beaufort  Land 
&  Invest.  C-o.  v.  New  River  Lumber  Co. 
30:  243,  68  S.  E.  637,  —  S.  C.  — . 

(Annotated) 

TRESPASSER. 

Ejection  of,  from  train,  see  Carriers,  12. 

TRIAL. 

Permitting  jury  to  take  written  dying 
declaration  to  jury  room,  see  Ap- 
peal and  Error,  30. 

Prejudicial  error  as  to  instructions,  see 
Appeal  and  Error,  28. 

Sufficiency  of  objection  to  introduction 
of  evidence  to  raise  question  of 
right  to  jury  trial,  see  Pleading, 
18. 

Effect  of  demurrer  to  raise  question  of 
right  to  jury  trial,  see  Pleading, 
18. 

As  to  witnesses  on,  see  Witnesses. 

1.  A  dying  declaration,  although  re- 
duced to  writing,  cannot  be  taken  to  the 
jury  room  under  a  statute  providing  that 
when  the  iurv  retires  to  consider  its  ver- 
diet  it  shall  be  allowed  to  take  the  plead- 
ings in  the  cause,  the  instructions  of  the 
court,  and  any  instruments  of  writing  ad- 
mitted as  evidence,  except  depositions.  Ter- 
ritory v.  Eagle,  30:  391,  110  Pac.  862,  — 
X.  M.  ~. 

Statements  and  arguments  of  counsel. 
Prejudicial    error   in,    see   Appeal   and 
Error,  29. 

2.  Counsel  may,  in  argument,  comment 
on  the  interest  of  a  witness  in  the  result  of 
the  trial,  if  his  testimony  is  in  conflict  with 
other  testimony  or  established  facts  in  the 
case.  Dardanelle  Pontoon  Bridge  &  Turn]>. 
Co.  V.  Croom,  30:  360,  129  S.  W.  280,  —  Ark. 

Questions  of  law  and  fact. 

Negligence  in  operation  of  automobiles, 
see   Automobiles,   2. 

3.  The  cause  of  the  settling  of  the 
earth  in  a  sewer  trench  is  for  the  jury  where 
there  is  evidence  tending  to  show  that  tho 
trench  was  improperly  filled  after  the  lay- 
ing of  the  sewer,  and  there  is  also  mucli 
evidence  tending  to  show  that  the  cavity 
under  the  pavement  might  have  resulted 
from  natural  causes,  and  from  the  action 
of  the  water  from  broken  service  pipos. 
Updike  V.  Omaha,  30:  589,  127  N.  W.  220, 
—  Neb.  — . 

4.  Whether  the  original  improper  fill- 
ing of  a  sewer  trench  in  a  street  was  the 
proximate  cause  of  the  breaking  through 
into  a  cavity  formed  under  the  pavement 
by  the  settling  of  the  earth  used  in  filling, 
of  a  wagon,  to  the  injury  of  the  driver, 
some  twenty  years  after  such  filling,  or 
whether     the     accident     was     proximately 
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caused  by  the  natural,  unavoidable  sinking 
of  the  earth,  and  from  the  action  of  the 
water  from  broken  service  pipes,  is  for  the 
jury,  where  the  evidence  is  conflicting.  Up- 
dike V.  Omaha,  30:  589,  127  N.  W.  229,  — 
Neb.  — . 

5.  When  it  is  shown  by  evidence  that 
words  used  in  a  penal  statute  are  sus- 
ceptible of  two  meanings,  depending  on  the 
state  of  facts  to  which  they  are  afleged  to 
be  applicable,  the  court  may  instruct  the 
jury  in  the  words  of  the  statute,  and  leave 
to  it  the  determination  of  the  question 
whether  or  not  the  statute  has  been  vio- 
lated. Katzman  v.  Com.  30:  519,  130  S.  W. 
990,  —  Ky.  — . 

6.  1'he  sufficiency  of  the  cause  for  a 
discharge  from  service  under  an .  existing 
contract  is  a  question  of  law  for  the  court, 
where  the  facts  are  undisputed.  McGregor 
v.  Harm,  30:  649,  125  N.  W.  886,  —  N.  D.  — . 

7.  When  a  petition  for  damages  for  li- 
bel is  suUicient,  and  there  is  evidence  of 
malice  in  fact  in  making  the  publication, 
the  question  whether  or  not  the  defense  of 
qualified  privilege  has  been  made  out  is  for 
the  jury.  Tanner  v.  Stevenson,  30: 200, 
128  S.  W.  878,  138  Ky.  678. 

8.  Where  the  evidence  is  such  that  dif- 
ferent persons  may  reasonably  reach  differ- 
ent conclusions,  the  question  of  the  negli- 
gence of  the  defendant  and  of  the  con- 
tributory negligence  of  the  plaintiff  is  for 
the  jury.  Solberg  v.  Schloeser,  30:  xiii,  127 
N.  W.  91,  —  N.  D.  — . 

9.  The  negligence  of  a  street  car  com- 
pany in  running  its  car,  without  warning  to 
its  passengers,  around  a  sharp  curve  at  a 
speed  of  20  miles  an  hour,  whereby  a  pas- 
senger riding,  because  of  the  crowded  con- 
dition of  the  car,  and  with  the  consent  of 
the  conductor,  on  the  step  of  the  platform, 
with  his  back  to  the  street,  and  holding  on 
to  a  stanchion  with  one  hand,  was  thrown 
to  the  ground,  10  feet  distant  from  the 
track,  and  killed,  is  for  the  jury.  Trussell 
V.  Morris  County  T.  Co.  (N.  J.  Krr.  &  App.) 
30:  351,  77  Atl.  636,  —  N.  J.  — . 

10.  The  contributory  negligence  of  a 
passenger  in  riding  on  the  step  of  the  plat- 
form of  a  street  car  from  which,  while  he 
was  so  riding,  with  his  back  to  the  street, 
and  holding  on  to  a  stanchion  with  one 
hand,  he  was  thrown  and  killed,  while  the 
car  was  rounding  a  sharp  curve,  at  high 
speed,  is  for  the. jury,  where  the  evidence 
tends  to  show  that  he  rode  on  the  step  be- 
cause of  the  crowded  condition  of  tlie  car, 
and  with  the  consent  of  the  conductor. 
Trussell  v.  Morris  Countv  T.  Co.  (N.  J. 
Err.  &  App.)  30:  351,  77  Atl.  636,  —  N.  J. 

11.  The  contributory  negligence  of  one 
injured  by  the  tipping  over  of  his  wagon 
which  was  loaded  in  the  usual  manner  with 
flax  straw,  8  feet  high,  while  driving  along 
a  public  highway,  is  for  the  jury,  where  it 
appears  that  he  knew  of  the  rough  con- 
dition of  the  road,  but  testified  that  he 
could  not  turn  around  or  avoid  it  after  ^ 
the  discovery  of  the  dangerous  condition,  * 


30  L.R.A.(N.S.) 


82 


that  in  driving  over  it  he  was  attemptinp;  to 
follow  the  tracks  of  others  who  had  driven 
over  it  about  the  same  time,  and  that  he 
exercised  the  greatest  care  in  driving.  Sol- 
berg V.  Schlosser,  30:  izii,  127  N.  W.  91, 

—  N.  D.  — . 

12.  It  cannot  be  said  as  matter  of  law 
that  a  telephone  company  acting  as  the  ordi- 
nary man  should  not,  when  sending  a  lineman 
to  straighten  an  angle  pole,  which  it  knows 
had  pulled  out  of  the  ground,  but  with 
nothing  to  indicate  that  fact  to  the  em- 
ployee, who  might  have  reached  the  conclu- 
sion that  it  had  merely  driven  its  brace  into 
the  ground,  give  him  further  notice  of  the 
danger,  than  simplv  to  tell  him  to  use  a 
guy  rope  if  the  pole  leaned  badly.  Willis 
V.  Plymouth  &  C.  Teleph.  Exch.  Co.  30:  477, 
76  Atl.  877,  76  N.  H.  453. 

13.  Whether  or  not  a  druggist,  in  selling 
opium  without  a  prescription,  used  rea- 
sonable care  to  satisfy  himself  that  it  was 
obtained  for  a  legitimate  purpose,  as  re- 
quired by  statute,  is  a  question  for  the 
jury.  Katzman  v.  Com.  30:  519,  130  S.  W. 
990,  —  Ky.  — . 

14.  The  court  cannot,  in  an  action  to 
recover  damages  for  trespass  to  real  estate, 
determine  that  defendant's  title,  which  is 
not  connected  with  a  grant  from  the  state, 
is  perfect.  Beaufort  Land  &  Invest.  Co.  v. 
New  River  Lumber  Co.  30:  243^  68  S.  E.  637, 

—  S.  \j»  ~~'* 

Taking  case  from  jury. 

Dismissal  of  pleading,  see  Pleading,  4. 

Prejudicial  error  in,  see  Appeal  and  Er- 
ror, 31. 
16.  The  court  cannot,  in  an  action  to 
recover  damages  for  trespass  upon  real  es- 
tate, direct  a  verdict  for  defendant  in  case 
the  locus  in  quo  is  not  covered  by  plain- 
tiff's written  chain  of  title,  if  he  also  relies 
on  adverse  possession.  Beaufort  Land  & 
Invest.  Co.  v.  New  River  Lumber  Co.  3o: 
243,  68  S.  E.  637,  —  S.  C.  — . 

16.  The  court  cannot,  in  a  prosecution 
for  making  an  unlawful  sale  of  intoxicating 
liquor,  direct  a  verdict  of  guilty,  and  cause 
the  clerk  to  enter  it,  without  giving  the 
jury  a  chance  to  disobey  the  instruction, 
although  the  court  acts  upon  the  theory 
that  the  facts  proved  present  the  question 
whether  or  not  in  contemplation  of  law 
there  has  been  a  violation  of  the  statute. 
People  V.  Curry,  30:  892,  128  N.  W.  213,  — 
Mich.  — . 

Verdict. 

Review  of,  on  appeal,  see  Appeal  and 

Error,  20. 
Direction  of  verdict,  see  supra,  16,  16. 

17.  In  an  equitable  action,  where  the 
trial  court  calls  a  jury  to  answer  special 
questions  of  fact,  the  answers  may  be 
either  adopted  or  ignored,  and  findings 
made  by  the  court  itself,  baaed  upon  an  in- 
dependent consideration  of  the  testimony. 
Bethany  Hospital  Co.  \r.  Philippi,  30:  194, 
107  Pac.  630,  82  Kan.  64. 

TRUSTESBS. 

In  bankruptcy^  see  Bankruptcy, 
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TRUSTS. 

Enforcement  of  trust  as  against  trustee 
in  bankruptcy,  see  Bankruptcy,  5. 

Unpaid  stock  subscriptions  as  trust 
fund,  see  Corporations,  7. 

Liability  of  trustee  on  stock  subscrip- 
tion standing  in  his  name,  see  Cor- 
porations, 5. 

Estoppel  to  enforce,  see  Estoppel,  3,  4. 

Creation  of,  by  conveyance  to  trustees 
of  religious  denomination,  9ee  Re- 
ligious Societies,  6. 

UNDUE  INFIiUENCE. 

Sufficiency  of  evidence  to  show,  see 
Evidence.  26. 

UNIFORMITY. 

In  taxation,  see  Taxes,  1. 

UNITED   STATES  SUPREME  COURT. 

Jurisdiction  on  appeal,  see  Appeal  and 

Error,  2,  3. 
Scope  of  review  on  writ  of  error  from, 

see  Appeal  and  Error,  19. 

UNREPEATED   MESSAGES. 

Stipulations  as  to  liability  for,  see 
Telegraphs,  7. 

VACATION. 

Of  highways,  see  Damages,  9;  High- 
ways, 13. 

VARIANCE. 

Between  pleading  and  proof,  see  Evi- 
dence, 33;  Trespass. 

VENDOR  AND  PURCHASER. 

Evading  tender  of  purchase  money,  see 
Contracts,  12,  13;  Torts. 

Covenants  between,  see  Covenants  and 
Conditions. 

Notice  to  purchaser  of  unrecorded  con- 
veyance to  another,  see  Records 
and  Recording  Laws. 

Specific  performance  of  contract,  see 
Specific  Performance. 

Defective  or  nnmarketable  title. 

1.  In  an  action  to  recover  back  purchase 
money  for  the  failure  of  the  vendor  to 
comply  with  an  agreement  to  furnish  a 
marketable  title,  where  the  parties  whose 

Possible  claims  may  affect  the  title  are  not 
efore  the  court,  the  question  of  law  upon 
which  the  title  turns  will  not  be  determined, 
but  the  title  will  be  deemed  unmarketable 
if  the  question  is  one  upon  which  it  is  ap- 
parent that  other  courts  might  entertain 
a  different  opinion.  Williams  v.  Bricker, 
30:  343,  109  Pac.  998,  —  Kan.  — . 

2.  A  title  which  a  reasonably  prudent 
man,  familiar  with  the  facts  and  apprised 
of  the  question  of  law  involved,  would  not 
accept  in  the  ordinary  course  of  business,  or 
as  to  which  there  is  a  doubt  or  uncertainty 
sufficient  to  form  the  basis  of  litigation,  is 
unmarketable,  even  though  the  court,  on 
the  whole,  considers  it  good.  Williams  v. 
Bricker,  30:  343,  109  Pac.  998,  —  Kan.  — . 
Deficiency  In  quantity. 

3.  The  purchaser  of  real  estate  includ- 
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ing  an  orchard  of  such  irregular  shape  that 
it  is  difficult  to  ascertain  its  area  without  a 
survey,  who  is  entirely  unfamiliar  with  the 
fruit  business,  has  a  right  to  rely  on  the 
vendor's  statements  as  to  area,  and  may 
rescind  the  contract  in  case  a  represented 
area  of  70  acres  of  orchard  proves  to  be  less 
than  49.  Best  ▼.  Offield,  30:  55,  110  Pac 
17,  —  Wash.  — .  (Annotated) 

Rescission  of  contract. 

By    married    woman,    see    Ejectment; 

Husband  and  Wife,  1,  2. 
Effect  of  delay  in  rescinding  contract 
for  fraud,  see  Election   of  Reme- 
dies, 3. 
Demurrer  to  bill  seeking  annulment  for 
fraud,  see  Pleading,  14. 

4.  That  a  sale  induced  by  the  fraudu- 
lent representations  of  the  purchaser  was 
made  in  pursuance  of  an  option,  and  that, 
pending  the  option,  the  vendor  made  no 
effort  to  ascertain  the  truth  of  the  repre- 
sentations, will  not  defeat  a  bill  by  the 
vendor  to  secure  a  reconveyance  of  the  prop- 
erty, if  the  false  representations  were  relied 
on  in  making  the  conveyance,  and  induced 
the  vendor  to  forbear  making  an  investiga- 
tion. Crompton  v.  Beedle,  30:  748,  75  Atl. 
331,  83  Vt.  287. 

5.  A  vendor  of  a  farm  may  maintain  a 
bill  to  secure  a  reconveyance,  where  he  had 
never  seen  the  property  and  was  ignorant 
of  the  fact  that  it  contained  valuable  depos- 
its of  stone,  and  sold  the  property  at  one 
fifth  of  its  value,  upon  the  representation 
of  the  vendee,  who  desired  to  secure  it  for 
the  value  of  the  stone,  that  he  knew  the 
value  of  the  property,  and  that  it  was  only 
the  amount  paid;  that  the  property  was 
inaccessible,  and  that  he  desired  to  secure  it 
for  another  purpose.  Crompton  v.  Beedle, 
30:  748,  76  Atl.  331,  83  Vt.  287. 

(Annotated) 

6.  One  who  induces  a  sale  of  real  prop- 
erty by  fraudulent  representations  as  to  its 
value  cannot  avoid  liability  to  reconvey,  on 
the  theory  that  the  vendor  has  no  right  to 
rely  on  his  representations.  Crompton  v. 
Beedle,  30:  748,  76  Atl.  331,  83  Vt.  287. 

VENUE. 

Where,  by  a  statute,  an  action  upon 
an  insurance  policy  is  maintainable  in  the 
county  where  the  loss  occurred,  the  insurer 
has  no  right  to  a  transfer  of  the  cause  to 
the  county  where  its  principal  office  is  lo- 
cated, although  the  action  might  have  been 
brought  there  in  the  first  instance.  Jenkins 
V.  Hawkeye  Commercial  Men's  Asso.  30: 
xiSx,  124  N.  W.  199,  —  Iowa,  — . 

VERDICT. 

In  general,  see  Trial,  17. 

VERIFICATION. 

Of  amendment  to  affidavit,  See  Affida- 
vits. 

VESTED   REMAINDER. 

Levy  on,  see  Levy  and  Seizure. 
In  general,  see  Wills,  6. 
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WAGES. 

Of  employees,  see  Master  and  Servant, 
3,  4. 

WAIVER. 

Of  jury  trial,  presumption  as  to,  on 
appeal,  see  Appeal  and  Error,  11. 

Of  right  to  rescind  contract  for  fraud, 
see  Election  of  Remedies,  3. 

By  insurer,  see  Insurance,  7-9. 

Of  trial  by  jury,  see  Jury,  2. 

Of  reply  to  answer,  see  Pleading,  9. 

i 

WANTON  NEGLIGENCE. 

See  Negligence,  1. 

WAREHOUSEMEN. 

Delivery  of  certificate  in  form  of  ware- 
house certificate  as  pledge,  see 
Pledge  and  Collateral  Security,  1,  2. 

« 

WARNING. 

Duty   to  give  to  servant,  see  Master 

and  Servant,  7,  8. 
Duty  of  person  calling  firemen  to  warn 

of  danger,  see  Negligence,  2. 

WARRANTY. 

Covenant  of  warranty,  see  Covenants 
and  Conditions. 

WASTE. 

Damaofes  for;  see  Damages,  10. 
Jurisdiction  of  equity  of  suit  to  pre- 
vent, see  Equity,  2. 

Infecting  a  building  with  smnllpox, 
by  a  board  of  health  which  leases  it  from 
a  mortgngor,  may  be  found  to  be  waste  as 
against  the  mortgagee,  if  the  jury  finds 
that  it  is  not  reasonable  and  proper  to  let 
the  building  for  this  purpose,  having  refer- 
ence to  the  probable  effects  upon  its  future, 
growing  out  of  the  presence  of  disease-pro- 
ducing conditions,  in  view  of  the  existing 
state  of  the  art  of  disinfection  or  other 
means  of  rendering  it  healthful.  Delano  v. 
Smith,  30:  474,  92  N.  E.  500,  206  Mass.  365. 

WATERS. 

Ferry  over,  see  Ferry. 
Liability  of  city  as  to,  see  Municipal 
Corporations,  3,  4. 

Prior  appropriation. 

1.  Where  the  doctrine  of  riparian  rights 
prevails  the  water  of  springs  appearing  on 
land  which  has  passed  out  of  government 
ownership  is  not  subject  to  appropriation. 
Mason  v.  Yearwood,  30:  1158,  108  Pac.  608, 
58  Wash.  276. 

2.  One  who  has  appropriated  water  for 
a  mill  which  he  uses  only  a  portion  of  the 
time  cannot  sell  to  another  his  right  to  the 
water  during  the  time  he  does  not  use  it, 
as  against  the  rights  of  one  who  has  made 
a  valid  appropriation  of  the  water  when 
not  needed  by  him.  Windsor  Reservoir  & 
Canal  Co.  v.  Hoffman  Milling  Co.  30:615, 
109  Pac.  422,  —  Colo.  — .         (Annotated) 

3.  Where  a  mill  for  which  water  has 
been  Appropriated  is  idle  part  of  the  time, 
the  water  not  then  needed  for  its  purposes 
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is  subject  to  appropriation  by  a  user  above 
the  point  of  the  mill's  intake.  Windsor 
Reservoir  &  Canal  Co.  v.  Hoffman  Milling 
Co.  30:  615,  109  Pac.  422,  —  Colo.  — . 

Springs. 

See  also  supra,  1. 

4.  The  owner  of  land  on  which  a  new 
spring  breaks  out  may  make  such  use  of 
the  water  as  he  pleases,  notwithstanding 
it  would,  if  unmolested,  cause  a  stream  to 
How  across  the  land  of  another.  Mason  v. 
Yearwood,  30:  X158,  108  Pac.  608,  68  Wash. 
276.  (Annotated) 

Adverse  nse;  prescription. 

5.  One  who  uses  water  flowing  from 
springs  on  another's  land,  through  a  ditch 
constructed  to  connect  it  with  his  own  land, 
for  a  period  sufficient  to  secure  an  easement 
in  the  land  of  another,  has  a  prescriptive 
right  to  such  flow.  Mason  v.  Yearwood, 
30:  1 158,  108  Pac.  608,  58  Wash.  276. 

6.  One  who  has  secured  b^  prescription 
the  right  to  the  water  flowing  from  an- 
other's spring  has  no  right  to  an  increase  in 
the  flow  of  the  spring  beyond  that  to  which 
his  prescriptive  right  attached.  Mason  v. 
Yearwood,  30:  1158,  108  Pac.  608,  58  Wash. 
276. 

Public  water  supply. 

7.  A  provision  in  a  contract  by  a  water 
company  to  furnish  service  as  efficient  as 
that  furnished  to  another  city  is  modified 
by  the  act  of  the  municipality  in  installing 
smaller  mains  which  make  the  rendering 
of  the  service  of  equal  efficiency  impossible, 
and  the  company's  duty  is  to  use  reasonable 
care  to  furnish  a  service  as  nearly  efficient 
as  that  of  the  other  municipality,  as  the 
difference  in  size  of  mains  will  permit.  Mil- 
ford  v.  Bangor  R.  &  Electric  Co.  30:  526, 
76  Atl.   696,   106  Me.  316. 

8.  A  municipal  corporation  which  has 
contracted  with  a  water  company  for  a  sup- 
ply of  water  for  the  extinguishment  of  firo 
may  sue  in  tort  to  recover  damages  for 
negligent  breach  of  the  contract,  which  re- 
sults in  the  destruction  of  property  of  the 
municipality.  Milford  v.  Bangor  R.  &.  Elec- 
tric Co.  30:  531,  71  Atl.  759,  104  Me.  233. 

9.  A  water  company  which  has  con- 
tracted with  a  municipal  corporation  to  fur- 
nish sufficient  pressure  through  its  hydrants 
to  extinguish  fire  within  reach  of  them  can- 
not, in  case  it  negligently  fails  to  maintain 
the  necessary  pressure,  escape  liability  for 
the  value  of  municipal  property  destroyed 
through  such  negligence,  on  the  theory  that 
it  did  not  agree  to  extinguish  fire,  or  to  in- 
sure property  against  loss  by  fire,  or  that 
such  damages  were  not  in  contemplation 
when  the  contract  was  made.  Milford  v. 
Bangor  R.  &  Electric  Co.  30:  531,  71  Atl. 
759,  104  Me.  233. 

10.  A  water  company  which,  in  con- 
sideration of  the  payment  of  a  hydrant 
rental,  undertakes  to  furnish  water  to  a 
municipality,  is  not  liable  for  loss  of 
municipal  property  through  its  failure  to 
maintain  a  sufficient  pressure  to  extinguish 
fires,  where  its  contract  does  not  require  it 
to  furnish  any  particular  water  pressure, 
or  place  it  under  any  obligation    with    re- 
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spect  to  the  extinguishment  of  fires.  Mil- 
ford  V.  Bangor  R.  &  Electric  Co.  30:  5^6,  76 
Atl.  696,  106  Me.  316.  (Annotated) 

11.  To  aToid  liability  in  tort  for  loas  of 
municipal  property  through  fire  because  of 
its  neglect  to  comply  with  its  contract,  a 
water  company  which  has  undertaken  to 
fumisli  a  pressure  sufficient  to  extinguiah 
fires  must  show  that  it  used  ordinary  care 
to  comply  with  the  contract  according  to 
the  exigencies  of  the  situation,  having  due 
regard  to  the  nature  and  importance  of  the 
contract,  the  riglits  and  interests  of  those 
to  be  affected  by  it,  and  the  manifest  con- 
sequences of  a  failure  to  perform  it.  Mil- 
ford  V.  Bangor  R.  &  Electric  Co.  30:  531, 
71  Atl.  750,  104  Me.  233. 

WAY. 

Public  way,  see  Highways. 

WIDOW. 

Right  to  homestead  as  against  hus- 
band's heirs,  see  Homestead. 

Election  of  remedies  by,  see  Election 
of  Remedies,  1. 

Election  between  legacy  and  dower,  see 
Wills,  7-9. 

WILFUL  NEGLIGENCE. 

See  Negligence,  1. 

WILLS. 

Effect  of  deed  of  insane  person  to  re- 
voke prior  valid  will,  see  In- 
competent Persons. 

Parol  evidence  to  aid  in  construing,  see 
Evidence,  12,  13. 

Right  to  jury  trial  in  action  by  devisee 
to  cancel  void  deed,  see  Jury,  1. 

Right  of  devisee  to  sue  to  set  aside  void 
deed  by  testator,  see  Parties,  1. 

Signature  of  testator. 

1.  A  signature  at  the  end  of  testator's 
disposition  of  his  property  complies  with  a 
statute  requiring  signatures  at  the  end  of 
the  will,  and  a  signature  is  therefore  suf- 
ficient, although  the  writing  in  logical  order 
proceeds  from  the  first  to  the  third  page 
and  then  back  to  the  second,  so  that  the 
signature  is  upon  the  second  rather  than 
the  third  page.  Re  Stinson,  30:  11739  77 
Atl.  807,  228  Pa.  475.  (Annotated) 
Probate  i  contest. 

2.  An  attempt  to  assert  title  to  prop- 
erty embraced  in  testator's  will,  under  an 
independent  title,  is  within  a  provision  for- 
feiting the  share  of  one  who  contests  the 
will,  if  its  success  would  effectually  upset 
nnd  destrov  the  whole  plan  which  testator 
had  formed  for  the  disposition  of  his  estate. 
Moran  v.  Moran,  30:  898,  123  N.  W.  202,  — 
Iowa,  — . 

3.  A  provision  in  a  will  forfeiting  the 
share  of  one  who  contests  it  is  valid  and 
enforceable.  Moran  v.  Moran,  30:  8989  123 
N.  W.  202,  —  Iowa.  — . 

Codicil. 

4.  Where  one,  after  devising  property 
to  one  for  life,  remainder  to  his  aaughter 
for  life,  remainder  to  her  issue  in  fee,  gives 
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in  a  codicil  certain  other  ]^roperty  to  the 
first  taker,  subject  to  the  same  conditions 
as  stated  in  the  will,  the  daughter  and  her 
issue  take  under  the  codicil  the  same  in- 
terest that  they  took  under  the  will, — at 
least  where  the  will  indicates  an  intention 
to  dispose  of  all  of  testator's  estate.  Lewis 
V.  Payne,  30:  908,  77  Atl.  321,  —  Md.  — . 
Nature  of  estate  or  interest  created. 

5.  Under  a  devise  in  trust  to  one  for 
life,  remainder  to  his  daughter  for  life,  re- 
mainder to  her  ehildren  in  fee,  if  she  leaves 
issue,  and  if  she  dies  without  issue  to  tes- 
tator's heirs  at  law,  the  death  of  the  daugh- 
ter leaving  issue  vests  the  property  in  such 
issue,  and  will  destroy  all  interests  of  tes- 
tator's heirs,  although  such  issue  dies  be- 
fore I  lie  first  life  tenant.  Lewi4  v.  Payne, 
30:  908,  77  Atl.  321,  —  Md.  ~ . 

( Anndtated ) 

6.  An  estate  created  by  a  devise  to  one 
or  his  heirs  after  tin.  daath  of  a  life  tenant, 
with  a  provision  tnat,  in  the  event  that  he 
shall  decease  before  the  life  tenant,  leaving 
no  heirs,  then  the  estate  shall  go  to  another, 
vests  in  the  first  taker,  subject  to  be  de- 
vested in  case  he  predeceases  the  life  tenant, 
without  leaving  heirs.  Walker  v.  Alverson, 
:^o:  115,  68  S.  E.  066,  —  S.  C.  — . 
Election. 

7.  The  claim  of  a  widow  owning  a  half 
interest  in  the  homestead  property,  under 
the  will  of  her  husband,  who  owned  the 
other  half  interest,  which  gives  her  a  life 
estate  in  the  whole  homestead  and  in  other 
property,  dpes  not  amount  to  an  election 
which  will  destroy  her  individual  right,  if 
she  was  ignorant  of  the  fact  that  loss  of 
her  right  would  result  from  claiming  under 
the  .will,  where  the  other  party  can  be 
placed  in  substantially  the  same  situation 
as  if  no  election  had  been  attempted,  since 
her  act  must  be  regarded  as  under  miscon- 
ception of  fact.  Waggoner  v.  Waggoner, 
30:  644,  68  S.  E.  990,  —  Va.  — . 

8.  A  statute  requiring  a  widow  to  re- 
nounce the  provisions  of  her  husband's  will 
within  a  certain  time  after  his  death,  if  at 
all,  has  no  application  to  her  duty  to  elect 
between  the  will,  which  attempts  to  dispose 
of  her  individual  property  and  her  inde- 
pendent rights  in  such  property.  Waggoner 
V.  Waggoner,  30: 644,  68  S.'  E.  990,  — 
Va.  — . 

9.  Under  a  will  devising  by  one  clause 
the  homestead  in  which  testator  had  only 
an  undivided  moiety,  the  other  moiety  be- 
longing to  his  wife,  to  her  for  life,  and  by 
other  clauses  giving  the  rest  of  his  property 
to  her  for  life,  she  is  required  to  elect  be- 
tween her  right  in  the  homestead  and  her 
rights  under  the  will.  Waggoner  v. 
Waggoner,  30:  644.  68  S.  E.  990,  —  Va.  — . 

(Annotated) 
Charfce  upon  donee  or  land  devised. 
Election    of    remedies     preventing    en- 
forcement of  lien,  see  Election  of 
Remedies,  2. 
Limitation   period   for   enforcement   of 
lien  imposed  on  property  devised, 
see  Limitation  of  Actions,  3. 
10.  A  provision  in  a  will  requiring  the 
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deyisee  to  make  certain  paymentB  to  testa- 
tor's wife,  that  they  shall  be  and  remain  a 
lien  upon  the  property  devised  so  long  as 
the  wife  shall  live,  will  permit  a  recovery 
after  her  death  of  sums  accruing  during  her 
lifetime.  Stringer  v.  Gamble,  30:  815,  118 
N.  W.  979,  155  Mich.  295.  (Annotated) 

WITNESSES. 

Prejudicial  error  as  to,  see  Appeal  and 
Error,  26. 

Error  in  excluding  questions  on  re- 
cross-examination,  see  Appeal  and 
Error,  26. 

Error  in  admitting  evidence  for  im- 
peachment ofy  see  Appeal  and  Er- 
ror, 24. 

Discovery  by,  see  DiscoTery  and  In- 
spection. 

Comment  on  interest  of,  by  counsel,  in 
argument,  see  Ttial,  2. 

CKMSS-examlnation. 

1.  A  witness  who  has  denied  being 
present  when  an  assault  was  committed  for 
which  another  person  is  being  tried  may, 
for  the  purpose  of  impeachment,  be  asked 
on  cross-examination  if  he  had  not  been  con- 
victed for  an  assault  on  the  same  person  at 
the  same  time  as  that  involved  in  the  case 
on  trial,  and  it  is  not  necessary  to  prove 
that  fact  by  the  record  of  conviction. 
Dotterer  v.  State,  30:  846,  88  N.  E.  689,  172 
ind.  357.  (Annotated) 
Privilege. 

2.  The  mere  statement  b^  an  officer  of 
a  corporation  who  has  been  directed  to  turn 
its  books  over  to  a  receiver,  that  he  has 
been  indicted  for  an  offense  connected  with 
the  management  of  the  corporation,  and 
that  the  contents  of  the  books  may  tend  to 
incriminate  him,  is  not  sufficient  to  excuse 
him  from  obeying  the  order  of  the  court, 
but  it  is  necessary  to  state  facts  from 
which  the  court  can  determine  that  such  is 
the  fact.  Manning  v.  Mercantile  Securities 
Co.  30:  725,  90  N.  E.  238,  242  111.  584. 

3.  An  officer  of  a  corporation  cannot  re- 
fuse to  comply  with  an  order  of  an  equity 
court  to  turn  over  its  books  to  a  receiver, 
because  they  may  have  a  tendency,  to  in- 
criminate him,  since  in  such  cases  the  books 
go  into  the  custody  of  the  court,  and  the  I 
constitutional  protection  of  witnesses  does ' 
30  L.R.A.(N.S.) 


not  apply,  because  the  court  can  protect 
the  officer  from  the  use  of  the  books  against 
him.  Manning  v.  Mercantile  Securities  Co. 
30:  725,  90  N.  £.  238,  242  111.  584. 

(Annotated) 

WRIT  AND  PROCESS. 

Writ  of  error,  see  Appeal  and  Error. 
Levy  of  attachment  by  seryice  of  void 
summons,  see  Attachment,  1. 

1.  A  published  notice  to  "Dun ton"  is 
not  sufficient  to  support  an  attachment 
against  property  of  Denton,  although  a 
codefendant  was  correctly  named,  if  no 
personal  service  was  secured  on  either. 
Schoenfeld  v.  Bourne,  30:  zaa,  123  N.  W. 
537>  159  Mich.  139.  (Annotated) 

2.  A  foreign  insurance  company,  upon 
withdrawing  from  the  state  in  good  faith, 
to  escape  the  compulsion  of  N.  C.  act  of 
February  10,  1899,  requiring  it  to  become 
a  domestic  corporation  if  it  desires  to  con- 
tinue to  do  business  in  the  state,  may  re- 
voke its  appointment  of  the  state  insur- 
ance eommiasioner  aa  its  agent  to  receive 
service  of  process,  so  far  as  claims  of  citi- 
zens of  other  states  are  concerned,  which 
are  assigned  after  such  withdrawal  to  a 
resident  of  the  state  for  collection,  although 
N.  C.  Laws  1899,  chap.  54,  continues  tne 
authority  of  the  commissioner  in  force  and 
irrevocable  so  long  as  any  liability  of  the 
company  shall  remain  outstanding  in  the 
state.  Hunter  v.  Mutual  Reserve  L.  Ins. 
Co.  30:  686,  31  Sup.  Ct.  Rep.  127,  218  U.  8. 
573,  54  L.  ed.  1155. 

3.  An  insurance  company,  upon  with- 
drawing from  a  state,  may  revoke  its  ap- 
pointment of  the  insurance  commissioner 
as  its  acent  to  receive  service  of  process  so 
far  as  claims  of  citizens  of  other  states  are 
concerned  which  are  assigned  after  the 
withdrawal  to  residents  of  the  state  for 
collection,  although  the  power  of  attorney 
provides  that  it  is  irrevocable  so  long  as 
any  liability  of  the  company  should  re- 
main outstanding  in  the  state.  Hunter  v. 
Mutual  Reserve  L.  Ins.  Go.  30:  677,  76  N. 
E.  1072,  184  N.  Y.  136.  (Annotated) 

WRIT  OF  ERROR. 

See  Appeal  and  Error. 
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